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34141 

This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect niost 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 
The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 

DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

9 CFR Part 78 

[Docket No. SI-103] 

Brucellosis In Cattle; State and Area 
Classifications 

agency: Animal and Plant Health 
Inspection Service, USDA. 

action: Affirmation of interim rule. 

summary: We are affirming without 
change an interim rule that amended the 
brucellosis regulations concerning the 
interstate movement of cattle by 
changing the classification of Indiana 
from Class Free to Class A. We have 
determined that Indiana no longer meets 
the standards for Class Free status, but 
meets the standards for Class A status. 
The rule affirmed by this action imposed 
certain restrictions on the interstate 
movement of cattle ffom Indiana. 

EFFECTIVE DATE: August 28,1991. 

FOR FURTHER INFORMATION CONTACT: 

Dr. John O. Kopec, Senior Staff 
Veterinarian, Cattle Diseases and 
Surveillance Staff, VS, APHIS, USDA, 
room 729, Federal Building, 6505 Belcrest 
Road, Hyattsville, MD 20782, 301-436- 
6188. 

SUPPLEMENTARY INFORMATION: 

Background 

In an interim rule effective April 23, 
1991, and published in the Federal 
Register on April 29,1991 (56 FR19545- 
19547, Docket Number 90-216), we 
amended the brucellosis regulations in 9 
CFR part 78 that provide a system for 
classifying States or portions of States 
according to the rate of brucella 
infection present and the general 
effectiveness of a brucellosis control 
and eradication program. We removed 

Indiana from the list of Class Free States 
or areas in S 78.41(a) and added it to the 
list of Class A States or areas in 
§ 78.41(b). 

Comments on the interim rule were 
required to be received on or before 
June 28,1991. We did not receive any 
comments. The facts presented in the 
interim rule still provide a basis for this 
rule. 

Executive Order 12291 and Regulatory 
Flexibility Act 

We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.” Based on information 
compiled by the Department, we have 
determined that this rule will have an 
effect on the economy of less than $100 
million; will not cause a major increase 
in costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For this action, the Office of 
Management and Budget has waived the 
review process required by Executive 
Order 12291. 

Cattle moved interstate are moved for 
slaughter, for use as breeding stock, or 
for feeding. Chatiging the brucellosis 
status of Indiana fit>m Class Free to 
Class A increases certain testing and 
other requirements governing the 
interstate movement of cattle fixim 
Indiana. However, testing requirements 
for cattle moved interstate for 
immediate slaughter or to quarantined 
feedlots are not affected by this change. 
Cattle fixjm ceffified brucellosis free 
herds are not affected by this change. 

The group affected by this action will 
be herd owners in Indiana, as well as 
buyers and importers of Indiana cattle. 

There are an estimated 37,000 cattle 
herds in Indiana that potentially would 
be affected by this rule, 98 percent of 
which are owned by small entities. Most 
of these herds are not certified-free. 
Test-eligible cattle offered for sale fiom 
other than certified-free herds must have 
a negative test under Class A status 

regulations. Based on experience, we 
estimate that approximately 47,000 test- 
eligible cattle will be tested annually. 
The average cost of testing cattle for 
brucellosis is approximately $7.00 per 
animal. If the total cost of testing is 
equally distributed among all herds in 
Indiana, this classification change 
would cost less than $9 per herd. 
Therefore, we have determined that 
changing Indiana's brucellosis status 
will not significantly affect market 
patterns. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 

Paperwoik Reduction Act 

This rule contains no new information 
collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). 

Executive Order 12372 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation v^th 
State and local officials. (See 7 CFR part 
3015, subpart V.) 

List of Subjects in 9 CFR Part 78 

Animal diseases. Brucellosis, Cattle, 
Hogs, Quarantine, Transportation. 

PART 78—BRUCELLOSIS 

Accordingly, we are adopting as a 
final rule, without change, the interim 
rule amending 9 CFR 78.41 (a) and (b) 
that was published at 56 FR 19545-19547 
on April 29,1991. 

Authority: 21UAC. lll-114a-l. 114g. 115, 
117,120,121,123-126,134b. 134ft 7 CFR 2.17, 

2.51, and 371.2(d). 

Done in Washington, DC, this 23rd day of 

July 1991. 

James W. Glosser, 

Administrator, Animal and Plant Health 

Inspection Service. 

[FR Doc. 91-17775 Filed 7-25-91:8:45 am] 

BILUNQ CODE S41<H)1-M 
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9 CFR Part 166 

[Docket No. 91-070] 

Swine Health Inspection 

agency: Animal and Plant Health 
Inspection Service, USDA. 

ACTION: Affumation of interim rule. 

summary: We are affirming without 
change an interim rule that amended 
that Swine Health Protection regulations 
by: (1) Removing Delaware, Maryland, 
and Texas from the list of States that 
have primary enforcement responsibility 
under the Swine Health Protection Act, 
and (2) adding Maryland and Texas to 
the list of States that do not have 
primary enforcement responsibility 
under the Swine Health Protection Act 
but, under cooperative agreements with 
the Animal and Plant Health Inspection 
Service, issue licenses to persons 
desiring to operate a treatment facility 
for garbage that is to be treated and fed 
to swine. We took these actions at the 
request of Delaware, Maryland, and 
Texas, and pursuant to the Swine 
Health Protection Act. These actions 
will help ensure that requirements under 
the Swine Health Protection Act for the 
feeding of garbage to swine are enforced 
in Delaware, Maryland, and Texas, 
thereby helping to prevent the 
dissemination of certain swine diseases. 

EFFECTIVE DATE: August 26,1991. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Delorias M. Lenard, Veterinary 
Medical Officer, Swine Diseases Stafi, 
VS, APHIS, USDA, room 736-A, Federal 
Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, 301-436-7767. 

SUPPLEMENTARY INFORMATION: 

Background 

In an interim rule published in the 
Federal Register and effective February 
25.1991 (56 FR 7554-7555, Docket 
Number 90-120], we amended the Swine 
Health Protection regulations in 9 CFR 
part 166 by (1) removing Delaware, 
Maryland, and Texas from the list of 
States that have primary enforcement 
responsibility under the Swine Health 
Protection Act, and (2) adding Maryland 
and Texas to the list of States that do 
not have primary enforcement 
responsibility under the Swine Health 
Protection Act but under cooperative 
agreements with the Animal and Plant 
Health Inspection Service, issue licenses 
to persons desiring to operate a 
treatment facility for garbage that is to 
be treated and fed to swine. 

Comments on the interim rule were 
required to be received on or before 

April 26,1991. We did not receive any 
comments. The facts presented in the 
interim rule still provide a basis for this 
rule. 

Executive Order 12291 and Regulatory 
Flexibility Act 

We are issuing that rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule." Based on information 
compiled by the Department, we have 
determined that this rule will have an 
effect on the economy of less than $100 
million; will not cause a major increase 
in costs or prices for consumers, 
individual industries. Federal, State, or 
local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For this action, the Office of 
Management and Budget has waived its 
review process required by Executive 
Order 12291. 

Almost all persons who operate 
facilities for ^e treatment of garbage to 
be fed to swine or who allow the feeding 
of garbage to swine are considered 
small entities. 

Delaware has no licensed garbage 
feeders; therefore, removing Delaware 
from the list of States that have primary 
enforcement responsibility under the 
Act will have no impact on any small 
entities in that State. 

Maryland has one licensed garbage 
feeder and Texas has approximatley 
440, but these entities should experience 
no economic impact as a result of this 
action. The Maryland and Texas law 
regarding the feeding of garbage to 
swine is essentially identical to Federal 
law, and the switch fitim State to 
Federal primary enforcement 
responsibility in Maryland and Texas 
has had no significant economic impact 
on the business operations of garbage 
feeders in those States. 

The change in enforcement 
responsibility resulted in an increase in 
the level of enforcement activity in 
Delaware, Maryland, and Texas. 
However, a review of our records 
indicates that the switch from State to 
Federal primary enforcement 
responsibility has resulted in no 
appreciable change in the number of 
garbage feeding violations encountered 
in these States. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 

a significant economic impact on a 
substantial niunber of small entities. 

Paperwork Reduction Act 

This rule contains no new information 
collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq:\. 

Executive Order 12372 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR part 
3015, subpart V.) 

List of Subjects in 9 CFR Part 166 

Afncan swine fever. Animal disease. 
Foot-and-mouth disease. Garbage, Hog 
cholera. Hogs, Reporting and 
recordkeeping requirements. Swine 
vesicular disease. Vesicular exanthema 
of swine. 

PART 166—SWINE HEALTH 
PROTECTION 

Accordingly, we are adopting as a 
final rule, without change, the interim 
rule amending 9 CFR 166.15 that was 
published at 56 FR 7554-7555 on 
February 25,1991. 

Authority: 7 U.S.C. 3802, 3803, 3804, 3808, 
3809, 3811: 7 CFR 2.17,2.51, and 371.2(d). 

Done in Washington, DC, this 23rd day of 
July 1991. 

James W. Glosser, 

Administrator, Animal and Plant Health 
Inspection Service. 
[FR Doc. 91-17774 Filed 7-25-91; 8:45 am] 

BILUNQ CODE 3410-34-M 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 90-NM-293-AD; Arndt 39- 
7085; AD 91-09-16 R1] 

Airworthiness Directives; Aerospatiale 
Model ATR42-300 and ATR42-320 
Series Airplanes 

agency: Federal Aviation 
Administration (FAA], DOT. 

action: Final rule. 

summary: This amendment rescinds 
Airworthiness Directive (AD] 91-09-16, 
Amendment 39-6985, applicable to 
certain Aerospatiale Model ATR42-300 
and ATR42-320 series airplanes, which 
requires the installation of a reinforcing 
plate on Stringer 14 at Frame 25. This 
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installation is intended to prevent 
damage due to potential fatigue 
identiHed in the area of Frame 25 in the 
main landing gear bay area. Since 
issuance of that AD, the FAA has been 
advised that the addressed unsafe 
condition applies to the area at Stringer 
15 rather than Stringer 14. 

EFFECTIVE DATE: July 26,1991. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Woodford Boyce, Standardization 
Branch, ANM-113; telephone (206) 227- 
2137. Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1001 Lind Avenue SW., 
Renton, Washington 98055-4056. 

SUPPLEMENTARY INFORMATION: On April 
16,1991, the FAA issued AD 91-09-16, 
Amendment 39-6985 (56 FR19254, April 
26,1991), applicable to certain 
Aerospatiale Model ATR42-300 and 
ATR42-320 series airplanes, which 
requires the installation of a reinforcing 
plate on Stringer 14 at Frame 25. That 
action was prompted by fatigue testing 
conducted by the manufacturer which 
identified fatigue damage in the landing 
gear bay area in line with Frame 25. This 
condition, if not corrected, could result 
in collapse of the main landing gear. 

Since issuance of that AD, the 
manufacturer has advised the FAA that 
the addressed unsafe condition applies 
to the area of Frame 25 at Stringer 15, 
rather than at Stringer 14, as was cited 
in the AD. The reinforcement plate 
should be installed at Stringer 15, rather 
than Stringer 14. 

Since an unsafe condition does not 
exist in regard to Stringer 14, the FAA 
has determined that it is necessary to 
rescind AD 91-09-16 in order to prevent 
operators from performing an 
unnecessary modiHcation of Stringer 14. 
The FAA intends to follow this action 
with additional rulemaking action to 
address the unsafe condition as it 
relates to Stringer 15. 

Since this action rescinds an 
unnecessary modification, it has no 
adverse economic impact and imposes 
no additional burden on any person. 
Therefore, notice and public procedures 
hereon are unnecessary and the 
rescission may be made effective upon 
publication in the Federal Register. 

The Rescission 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—(AMENDED] 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a). 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L 97-449, 
January 12,1983); and 14 CFR 11.89. 

§ 39.13 [AnMnded] 

2. Section 39.13 is amended by 
removing Amendment 39-6985 as 
follows: 

91-09-16 Rl Aerospatiale. Amendment 39- 
6985 as rescinded by Amendment 39- 
7085. Docket No. gO-NM-293-AO. 

Applicability: Model ATR42-300 and 
ATR42-320 series airplanes, Serial Numbers 3 
through 151, certificated in any category. 

This amendment (39-7085, AD 91-09-16 Rl] 
is effective July 26,1991. 

Issued in Renton, Washington, on July 10, 
1991. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 

[FR Doa 91-17767 Filed 7-25-91; 8:45 am) 

BHJJNQ CODE 4t10-1S-M 

14 CFR Part 39 

[Docket No. 91-NM-29-AO; Amendment 39- 
7088; AO 91-15-23] 

Airworthiness Directives; Aerospatiaie 
Model Nord 262A Series Airplanes 

agency: Federeil Aviation 
Administration (FAA), DOT. 

action: Final rule. 

summary: This amendment adopts a 

new airworthiness directive (AD), 
applicable to all Aerospatiale Model 
Nord 262A series airplanes, which 
requires repetitive visual and eddy 
current inspections to detect corrosion 
and damage to the fuselage skin panel 
junctions, and repair, if necessary. This 
amendment is prompted by reports of 
corrosion found on in-service airplanes 
in the fuselage skin panel lap joints. This 
condition, if not corrected, could result 
in reduced structural integrity of the 
fuselage. 

EFFECTIVE DATE: August 26.1991. 

ADDRESSES: The applicable service 
information may be obtained from 
Aerospatiale, 316 Route de Bayonne. 
31060 Toulouse, Cedex 03, France. This 
information may be examined at the 
FAA, Northwest Mountain Region, 
Transport Airplane Directorate, 1601 
Lind Avenue SW.. Renton, Washington. 
FOR FURTHER INFORMATION CONTACT: 

Mr. Greg Holt, Standardization Branch. 
ANM-113; telephone (206) 227-2140. 
Mailing address; FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include a new 

airworthiness directive, applicable to 
certain Aerospatiale Model Nord 262A 
series airplanes, which requires 
repetitive visual and eddy current 
inspections to detect corrosion and 
damage to the fuselage skin panel 
junctions, and repair, if necessary, was 
published in the Federal Register on 
March 21.1991 (56 FR 11972). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were received in response to 
the proposal. 

Since issuance of the notice, 
Aerospatiale has issued Revision 1 to 
N262-Fregate Service Bulletin 53-34, 
dated March 24,1991, which clarifies the 
procedures for inspection of fuselage 
skin panel junctions. Aerospatiale has 
also issued Revision 1 to N262-Fregate 
Service Bulletin 53-35, dated March 24, 
1991, which specifies additional 
reference materials, and provides 
additional clarification to accomplish 
the procedures for preventive and 
curative measures to be applied at the 
fuselage skin panel junctions. The FAA 
has revised the final rule to reflect the 
latest revisions of these service bulletins 
as the appropriate source of service 
information. 

After careful review of the available 
data, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed with 
the changes previously described. The 
FAA has determined that these changes 
will neither significantly increase the 
economic burden on any operator, nor 
increase the scope of the AD. 

It is estimated that 14 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately 30 
manhours per airplane to accomplish the 
required actions, and that the average 
la^r cost would be $55 per manhour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $23,100. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
wiffi Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment 

For the reasons discussed above, I 
certify that this action: (1) Is not a 

“major rule” under Executive Order 
12291; (2) is not a "significant rule” 
under DOT Regulatory Policies and 
Procedures (44 FR 11034, February 20, 
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1979); and (3) will not have a signiHcant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A hnal evaluation has 
been prepared for this action and is 
contained in the rules docket. A copy of 
it may be obtained from the Rules 
Docket. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—[AMENDED] 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L 97-449, 
january 12,1983); and 14 CFR 11.89. 

$ 39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

91-15-23. Aerospatiale: Amendment 39-7088. 
Docket No. 91-NM-29-AD 

Applicability: Model Nord 262A series 
airplanes, certihcated in any category. 

Compliance: Required as indicated, unless 
previously accomplished. 

To prevent reduced structural integrity of 
the fuselage, accomplish the following: 

A. For airplanes which are 20 years old or 
more since new as of the effective date of this 
AD: Within 2 years after the effective date of 
this AD, perform internal and external 
detailed visual inspections and a low 
frequency eddy current inspection of the 
fuselage skin panel junctions, in accordance 
with Aerospatiale N262-Fregate Service 
Bulletin 53-^, Revision 1. dated March 24, 
1991. 

B. For airplanes which are less than 20 
years old since new as of the effective date of 
this AD: Within 4 years after the effective 
date of this AD, perform internal and 
external detailed visual inspections and a 
low frequency eddy current inspection of the 
fuselage skin panel junctions, in accordance 
with Aerospatiale N262-Fregate Service 
Bulletin 53-^, Revision 1, dated March 24, 
1991. 

C. If no corrosion is found as a result of the 
inspections required by paragraph A. or B. of 
this AD, accomplish the following: 

1. At intervals not to exceed one year, 
perform an external visual inspection of the 
fuselage from Frame N to Frame 27, In 
accordance with Aerospatiale N262-Fregate 
Service Bulletin 53-34, Revision 1, dated 
March 24,1991. 

2. At intervals not to exceed 2 years, 
perform an internal visual inspection from 
Frame N to Frame 27, in accordance with 

Aerospatiale N262-Fregate Service Bulletin 
53-34, Revision 1, dated March 24,1991. 

3. At intervals not to exceed 6 years, 
accomplish the following: 

a. Non-Pressurized Area: Perform internal 
and external detailed visual inspections of 
the circumferential and longitudinal skin 
panel junction from Frame N to Frame) and 
from Frame 21 to Frame 27, in accordance 
with the Accomplishment Instructions, 
paragraph 2C(3)A of Aerospatiale N262- 
Fregate Service Bulletin 53-34, Revision 1, 
dated March 24,1991. 

b. Pressurized Area: Perform internal and 
external detailed visual inspections of the 
circumferential and longitudinal fuselage skin 
panel junctions in accordance with the 
Accomplishment Instructions, paragraph 
2C(3)A of Aerospatiale N262-Fregate ^rvice 
Bulletin 53-34, Revision 1, dated March 24, 
1991. 

D. If corrosion is found as a result of the 
inspections required by paragraph A., B., or 
C. of this AD, and the corrosion depth is 
equal to or less than 30 microns, accomplish 
one of the following: 

1. Perform external visual inspections at 
intervals not to exceed one year, and low 
frequency eddy current inspections at 
intervals not to exceed 2 years, in accordance 
with Aerospatiale N262-Fregate Service 
Bulletin 53-34, Revision 1, dated March 24, 
1991: or 

2. Prior to further flight, repair in 
accordance with Scheme No. 1 (Preventative 
Measure Procedure without Removal of 
Panels) specified in Aerospatiale N262- 
Fregate Service Bulletin 53-35, Revision 1, 
dated March 24,1991. Thereafter, repeat the 
visual and low frequency eddy current 
inspections at intervals not to exceed 6 years, 
in accordance with Aerospatiale N262- 
Fregate Service Bulletin 53-34, Revision 1, 
dated March 24,1991; or 

3. Prior to further flight, repair in 
accordance with Scheme No. 2 (Curative 
Measures Procedures with Removal of 
Panels) speciHed in Aerospatiale N262- 
Fregate ^rvice Bulletin 53-35, Revision 1, 
dated March 24,1991. This constitutes 
terminating action for the repetitive 
inspections of that area required by this AD. 

E. If corrosion is found as a result of the 
inspections required by paragraph A., B., or 
C. of this AD, and the corrosion depth is more 
than 30 microns but less than or equal to 100 
microns, accomplish one of the following: 

1. Prior to further flight, repair in 
accordance with Scheme No. 1 (Preventative 
Measure Procedure without Removal of 
Panels] specified in Aerospatiale N262- 
Fregate Service Bulletin 53-35, Revision 1, 
dated March 24,1991. Thereafter, repeat the 
visual and low frequency eddy current 
inspections at intervals not to exceed 2 years, 
in accordance with Aerospatiale N262- 
Fregate Service Bulletin 53-34, Revision 1, 
dated March 24,1991. 

2. Prior to further flight, repair in 
accordance with Scheme No. 2 (Curative 
Measures Procedures with Removal of 
Panels) specified in Aerospatiale N262- 
Fregate Service Bulletin 53-35, Revision 1, 
dated March 24,1991. This constitutes 
terminating action for the repetitive 
inspections for that area required by this AD. 

F. If corrosion is found as a result of the 
inspections required by paragraph A., B.. or 
C. of this AD, and the corrosion depth is more 
than 100 microns, prior to further flight, repair 
in accordance with Scheme No. 2 (Curative 
Measures Procedures with Removal of 
Panels] specified in Aerospatiale N262- 
Fregate ^rvice Bulletin 53-35, Revision 1, 
dated March 24,1991. This constitutes 
terminating action for the repetitive 
inspections of that area required by this AD. 

G. An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector, who may concur or comment and 
then send it to the Manager, Standardization 
Branch, ANM-113. 

H. Special flight permits may be issued in 
accordance wi^ FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply wi^ the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to 
Aerospatiale. 316 Route de Bayonne, 31060 
Toulouse, Cedex 03, France. These 
documents may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 

This amendment (39-7088, AD 91-15-23) 
becomes effective August 28,1991. 

Issued in Renton, Washington, on July 12, 
1991. 
Darrell M. Pederson, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-17769 Filed 7-25-91:8:45 am] 
BiLUNO CODE StlO-IS-M 

14 CFR Part 39 

[Docket No. 91-CE-08-AD; Amendment 39- 
7084; AD 91-15-20] 

Airworthiness Directives; Beech 
Modeis 95-C55, C55A, D55, D55A, ESS, 
ESSA, S8, and S8A Airpianes 

agency: Federal Aviation 
Administration (FAA), DOT. 

action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD) that is 
applicable to certain Beech Models OS- 
CSS. CSSA, DSS, DSSA, ESS. ESSA. S8, 
and S8A airplanes. This action requires 
periodic inspections for cracks in the 
engine mounts. There have been reports 
of cracked engine mounts on the 
affected airpianes. The actions specified 
by this AD are intended to detect 
cracked engine mounts and prevent * 
severa engine vibration and possible 
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separation of the engine from the 
airplane. 

DATES: Effective September 3,1991. The 
incorporation by reference of certain 
publications listed in the regulations is 
approved by the Director of the Federal 
Register as of September 3,1991. 

ADDRESSES: Beech Service Bulletin No. 
2362, Revision 1, dated February 1991, 
and Beech Kit 58-9007-lS that are 
discussed in this AD may be obtained 
from the Beech Aircraft Corporation, 
P.O. Box 85, Wichita, Kansas 67201- 
0085. The service information may be 
examined at the FAA, Central Region, 
Office of the Assistant Chief Counsel, 
room 1558, 601E. 12th Street, Kansas 
City, Missouri 64106. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Larry Engler, Aerospace Engineer, 
Wichita Aircraft Certification Office. 
FAA, 1801 Airport Road, Mid-Continent 
Airport, Wichita, Kansas 67209; 
telephone (316) 946-4409. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an AD 
that is applicable to certain Beech 
Models 95-C55, C55A, D55, D55A, E55, 
E55A, 58, and 58A airplanes was 
published in the Federal Register on 
March 14,1991 (56 FR10837). The action 
proposed inspections of each engine 
mount for cracks, and, if found cracked, 
either installation of Beech Kit 58-9007- 
IS or replacement with a new engine 
installation of Beech Kit 58-9007-lS or 
replacement with a new engine mount 
(part number 96-910010-67) in 
accordance with the instructions in 
Beech Service Bulletin (SB) No. 2362, 
Revision 1, dated February 1991. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the one 
comment received. 

The commenter stated that the initial 
compliance time of 100 hours time-in¬ 
service (TIS) is contrary to Beech SB No. 
2362, which specifies the inspection 
when the airplane accumulates 600 
hours TIS, and that service history on 
engine mount cracking does not support 
the 100-hour TIS requirement. The FAA 
has evaluated the initial compliance 
time and has determined that the 100- 
hour TIS compliance time should be 
changed to read "upon the accumulation 
of 600 hours TIS or within the next 100 
hours TIS after the effective date, 
whichever occurs later". This concurs 
with the instructions in Beech SB 2362, 
and does not inadvertently ground 
airplanes that have accumulated over 
600 hours TIS. 

Paragraph (a) of the proposed AD 
would require both visual and dye 

penetrant inspections. The commenter 
stated that this too was contrary to 
Beech SB 2362, which requires only a 
visual inspection and specifies that the 
dye penetrant inspection is optional to 
confirm cracks. The FAA concurs that 
only the visual inspection should be 
required and has revised the AD 
accordingly. Since the FAA has no way 
of enforcing optional inspections, the 
AD is currently written does not require 
dye penetrant inspections. 

The commenter recommended that 
paragraph (a)(2)(ii) of the AD read 
“* • * replace the cracked engine mount 
* * *” instead of "* * * remove and 
replace the cracked engine mount * • *" 
because the engine mount was already 
removed. The FAA concurs since 
paragraph (a)(2) already requires the 
removal of the engine mount 

The FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed except 
for ffie remarks discussed above and 
minor editorial corrections. These 
comments and minor corrections will 
not change the intent of the AD nor add 
any additional burden upon the public 
than was already proposed. 

It is estimated that 2,812 airplanes in 
the U.S. registry will be affected by this 
AD. that it will take approximately 4 

hours per airplane to accomplish the 
required action, and that the average 
labor rate is approximately $55 an hour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $618,640. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
wiffi Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action: (1) Is not a 
"major rule” under Executive Order 
12291; (2) is not a "significant rule" 
under DOT Regulatory Policies and 
Procedures (44 FR 11034 February 26. 
1979); and (3) will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the final 
evaluation prepared for this action is 
contained in the Rules Docket. A copy of 
it may be obtained by contacting the 
Rules Docket at the location provided 
under the caption “ADDRESSES". 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Incorporation by reference. 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—[AMENDED] 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a). 1421 and 1423; 
49 U.S.C. 106(g); and 14 CFR 11A6. 

939.13 [Amen<M] 

2. Section 39.13 is amended by addins 
the following new AD: 

AD 91-1S-20 Beech: Amendment 39-7084: 
Docket No. 91-CE-08-AD. 

Applicability: Models 95-C55.95-C55A, 
D55, DS5A E55, and E55A airplanes (serial 
number (S/N) TC350, and S/N TE-1 through 
TE-1201), and Models 58 and 58A airplanes 
(S/N TH-1 through TH-1610), certificated in 
any category. 

Compliance: Required as indicated, unless 
already accomplished. 

To prevent severe engine vibration and 
possible separation of the engine from the 
airplane caused by cracked engine mounts, 
accomplish the following: 

(a) Upon the accumulation of 600 hours 
time-in-service (TIS) or within 100 hours TIS 
after the effective date of this AD, whichever 
occurs later, inspect each engine mount in 
accordance with the instructions in Beech 
Service Bulletin (SB) No. 2362, Revision 1, 
dated February 1991. 

(1) If no cracks are foimd, repeat the 
inspection on each engine mount thereafter at 
intervals not to exceed 100 hours TIS. 

(2) If a crack is found on an engine mount, 
prior to further flight remove the engine from 
the affected engine moimt remove the mount 
from the airplane, and magnetic particle 
inspect the engine mount to determine the 
len^ of the crack in accordance with the 
instructions in Beech SB No. 2362, Revision 1, 
dated February 1991. 

(i) If the length of the crack is .52 inches 
(true) or less, repair and reinforce the engine 
mount using Beech Kit 58-0007-lS in 
accordance with the instructions in Beech SB 
2362, Revision 1, dated February 1991. 

(ii) If the length of the crack is greater than 
.52 inches (true), replace the cracked engine 
mount with a part number (P/N) 96-910010- 
67 engine mount in accordance with the 
instructions in Beech SB No. 2362, Revision 1, 
dated February 1991. 

(3) The repetitive inspections specified in 
paragraph (a)(1) of this AD may be 
terminated on an engine mount that has been 
repaired and reinforced with Beech Kit 59- 
9007-lS or if a P/N 98-910010-67 engine 
mount has been installed. 

(b) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 

r 
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operate airplanes to a location where the 
requirements of this AD can be 
acoomplished. 

(c) An ahermtive me&od of compUanoe or 
adjustment of the initial or repetitive 
compliance times that provides an equivalent 
level of safety may be approved by ^ 
Manager, Wichita Aircraft r.ertification 
Office, TAA1801 Airport Road, Mid- 
Continent Airport Wichita, Kaiwas 67209. 
The request stould be forwarded through an 
appropriate f AA Maintenance Inspector, 
who may add oomnents and 6>en send it to 
the Manager, Wichita Aircraft Certification 
Office. 

(dj The inspections, modifications, and 
rej^acemeots required by fids AD shall be 
done in accordance with Beedi Service 
Bulletin Na 28^ Revisioal. dated February 
1991. This mcoipontion by reference was 
approved by the Director of the Federal 
Register in accordance with £ U.S.C. 5SZ(a) 
and 1CFS part 51. Copies may be obtained 
from the Beech Aircrafl Cotpotaiion, PO. 
Box 85, Wichita, Kansas 67201-0085. Copies 
may be inapected at the FAA, Central Region, 
Office of the Asantant dried Counsel, room 
1556, fiOl £. 12fii Street Kamas Qty, 
Missouri, or at the Office of the Federal 
Register, 1100 L^reet NW,. romn 8401, 
Washington, DC. 

Ibia amendment becomes elective on 
September 3,1991, 

issued in Kansas City, Missouri, on July 10, 
1991. 

Barry D-Ckments, 

Manager, SmaBAuplane Directorate, 
Aircraft Certification Service. 
[FR Doc. 01-17766 Filed 7-25-81: BriS ait^ 

BaiMQ CODE «i»-isai 

14CF«l>art3t 

[Docket Na 91-ANE-2t; Amendment 39- 
7079J 

AirwortflinMS DireeWvea, E.t. DuPont 
de Nemours ft Co,, TSC>-C1t6 
Crewmember Protective Breathing 
Equipment Model 456611378-0428 

agency: Federal Aviation 
Administration (FAA), DOT. 

action: Final rule, request fen* 
comments. 

summary: This amendment adopts a 
new airworfiiiness directive (M)), 
applicable to E.1. DuPont de Nemours & 
Co. TSO-C116 Crewmember Protective 
Breathing Equipment (CFBE) Model 
4566M37B-042N, whk^ requires 
modification to the DuPont CPBE Model 
4566M37B-042N. This amendment is 
prompted by field service reports 
indicating that file Velcro strips affixed 
to the barrier pouch become attached to 
the Nomex felt bracket hner rendering 
the pouc% difficult to remove from file 
brunet This condition, if not corrected, 
could result in the failure of a 

crewmember to remove thepoudi from 
the bradset in case of a fire. 

DATES: Efiective August 15,1091. 
Comments must be received no later 

than Augiut 26,1991. 
T^ incorporatkm by reference of 

certain pufa^ations listed in the 
regulations 4s approved by the Director 
of the FmiersI Register as of August 16, 
1991. 
ADDNEOSCT: Submit comments in 
duplicate to the FAA, New England 
Re^on, eXfioe of the Asawtant Glnef 
Counaef, Attention: Rules Docket No. 
91-ANE-21„ 12 New England Executive 
Padc. Bttdiiigton, Massachusetts 01803- 
5299, or deliver in duplicate to room Sll 
at the above address. 

Comments may be inspected at the 
above location bekveen the hours of 6 
a.m. and 4:30pjaau, Monday through 
Friday, except federal holidays. 

The applicable service information 
may be obtained from E.L DuPont de 
Nemours & Co., P.O. Box 791. 505 Blue 
Ban Road Elkton, MD 21921. This 
information may be examined at the 
FAA, New England Reg^n, Office of the 
Assistant Chief Counsel 12 New 
England Executive Park, Burlington, 
Massachusetts. 
FOR FURTHER INFORMATION CONTACT: 

Mr. D. Kramar, Aerospaoe Engineer, 
Systems and Equipment Branch, Ahffi- 
173, New York Aircraft Certification 
Office, Engine and Propeller Directorate, 
Aircraft Certification ^rvice, FAA, New 
En^and Region, 181 Soufii Franklin 
Avenue, room 2Q2„ Valley Stream, New 
York 11581-1145; telephone (516) 791- 
6427. 

•UFPLEMENTARY INFORMATION: This 
amendment is prompted by field service 
reports and manufacturer tests which 
indicate tiiat the Velcro strips affixed to 
tite barrier pouch become attadied to 
file Nomex felt braricet liner rendering 
the pouch difficult to remove frxim the 
bradset. This condition, if not corrected, 
could result in the failure of a 
crewmember to remove the pouch fixim 
the bracket in case of a fire. 

The FAA has reviewed and ^iproved 
the technical contents of EX Dul^t de 
Nemours ft Co. Service Bulletin 002, 
dated February 5.1991, which provides 
instructions for modification of the 
existing poudi by zemoval of the Velcro 
8tr4>s and shims, and replacement with 
new left and right side ^lacers. 

Since fiiis situation is likely to exist or 
develc^ on ofiier CPBE of tiie same TSO 
approi^ design, fiiis AD requires 
modifkatioD td the DuPont CPBE, Model 
456^d37B-042N, in acoordanoe with the 
service bulletin previously described. 

Since fins condition may resuh in 
failure of a crewmember to remove fiie 

CPBE needed to fi^t a fire and/or 
function in a smoked filled environment 
there is a need to conqilete CPBE 
modification with minimum delay. Since 
a sHuation exists that requires 
immediate adoption of this regulation, it 
is found tiiat notioe smd public 
procedure hereon are iminacticable, and 
good cause exists lor making this 
amendment efiective in less than 30 
days. 

Althouri^ this action is in file form of a 
final rule, which inv^ves an emergency 
and, thus, was not preceded by notice 
and public procedure, interest^ persons 
are invited to submit such written data, 
views, or arguments as they may desire 
regarding this AD. Communications 
should identify the docket number and 
be submitted to the FAA, New Errand 
Region, Office of the Assistant Cli^ 
Counsel Attention: Rules Docket No. 
91-ANE-21,12 New England Executive 
Park, Burlington, Massadiusetts 01803- 
5299. All communications received by 
the deadline date indicated above will 
be considered by the Administraten. and 
the AD maty be changed in light of the 
commenls received. 

The regdlations adopted herein will 
not have substantial c^ect effects cm the 
States, on the relationship between the 
national government and the States, or 
on the distribution xA power and 
responsibilities among the various levels 
of government Therefore, in accordance 
with Executive Order 12812, it is 
determined that this fiual rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
imder Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Order 12291 wifii 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
determined further tiiat this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26,1979). If it is 
determined that this emngency 
regulation otherwise would be 
significant under DOT Regulatoiy 
Policies and Procedures, a final 
regulatory evaluation will be pr^ared 
ai^ placed in the Rides Docket 
(otherwise, an evaluation is not 
required). A c(^y of it, if filed, may be 
obtained from the Kales Doidcet. 

Listiif Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, kicorporation by reference, and 
Safety. 
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Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
(FAA) amends 14 CFR part 39 of the 
Federal Aviation Regulations (FAR) as 
follows: 

PART 39—[AMENDED] 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L 97-449, 
January 12,1983); and 14 CFR 11.89. 

§39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive (AD); 

91-15-15 E.I. DuPont de Nemours ft 
Company: (Amendment 39-7079. Docket No. 
91-ANE-21.) 

Applicability: E.I. DuPont de Nemours ft 
Co., TSO-C116 Crewmember Protective 
Breathing Equipment Model 4566M37B-042N, 
with serial numbers below S/N V9100000, 
installed on, but not limited to transport 
category aircraft. 

Compliance: Required as indicated, unless 
previously accomplished. 

To prevent the failure of a crewmember to 
remove the pouch from the bracket in case of 
a fire, accomplish the following: 

(a) Remove the Velcro Strips and insert 
new left and right spacers in accordance with 
Paragraph 2, Procedure Instructions, of E.I. 
DuPont de Nemours ft Co., Service Bulletin 
002, dated February 5,1991. 

(b) Aircraft may be ferried in accordance 
with the provisions of FAR 21.197 and 21.199 
to a base where the AD can be accomplished. 

(c) Upon submission of substantiating data 
by an owner or operator through an FAA 
Inspector (maintenance, avionics, or 
operations, as appropriate), and alternate 
method of compliance with the requirements 
of this AD or adjustments to the compliance 
speciRed in this AD may be approved by the 
Manager, New York Aircraft Certification 
Office, 181 South Franklin Ave., Valley 
Stream, New York, 11581-1145. 

(d) The modiRcations shall be done in 
accordance with the following E.I. DuPont de 
Nemours ft Co. Service Bulletin No. 002: 

Page 
No. 

Issue Date 

1-5. February 5,1991. 

This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from E.I. DuPont de Nemours ft Co., P.O. Box 
791, 505 Blue Ball Road, Elkton, Maryland 
21921. Copies may be inspected at the FAA, 
New England Region, OfRce of the Assistant 
Chief Counsel room 311,12 New England 
Executive Park, Burlington, Massachusetts, or 
New Yori( Aircraft CertiRcation Office, 181 
South Franklin Ave., Valley Stream. New 

York, or at the Office of the Federal Register. 
1100 L Street NW., room 8401, Washington, 
DC. 

This agreement (39-7079, AD 91-15-15) 
becomes effective August 15,1991. 

Issued in Burlington, Massachusetts, on 
July 3,1991. 

Jack A. Sain, 

Manager, Engine and Propeller Directorate, 
Aircraft Certification Service. 
[FR Doc. 91-17735 Filed 7-25-91; 8:45 am] 

BtUMO CODE 4S10-13-II 

14 CFR Part 71 

[Airspace Docket No. 91-AGL-5] 

Transition Area Establishment; Harbor 
Springs, Ml 

agency: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Final rule. 

summary: The nature of this action is to 
establish the Harbor Springs, MI, 
transition area. A VOR-A Standard 
Instrument Approach Procedure (SLAP) 
has been developed to serve Harbor 
Springs Airport. The SIAP is predicated 
on the Pellston VORTAC. This action 
lowers the base of controlled airspace 
from 1200 to 700 feet above the si^ace 
in the vicinity of the airport. The 
intended effect is to ensure segregation 
of the aircraft using approach 
procedures in instrument conditions 
from other aircraft operating under 
visual weather conditions in controlled 
airspace. Conciirrent with the SIAP 
publication, the operating status of the 
airport will change from visual flight 
rules (VFR) to instrument flight rules 
(IFR). 
EFFECTIVE DATE: 0901 u.t.c., September 
19.1991. 
FOR FURTHER INFORMATION CONTACT: 

Angeline Perri, Air Traffic Division, 
System Management Branch, Airspace 
Section, Federal Aviation 
Administration. 2300 East Devon 
Avenue, Des Plaines, Illinois 60018, 
telephone (312) 694-7571. 

SUPPLEMENTARY INFORMATION: 

History 

On Friday, Jime 7,1991, the Federal 
Aviation Administration (FAA) 
proposed to amend part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to establish a transition area 
airpsace near Harbor Springs, MI (56 FR 
26355). 

Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. 

Except for editorial changes, this 
amendment is the same as that 
proposed in the notice. Section 71.181 of 
part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.60 dated September 4, 
1990. 

The Rule' 

This amendment to part 71 of the 
Federal Aviation Regulations 
establishes a transition area airspace 
near Harbor Springs, MI. The transition 
area is being established to 
accommodate a new VOR-A SIAP to 
Harbor Springs Airport Harbor Springs, 
MI. This action lowers the base of 
controlled airspace frnm 1200 to 700 feet 
above the surface in the vicinity of 
Harbor Springs Arport. Concurrent with 
the SIAP publication the operating 
status of the airport will change from 
VFR to IFR. 

The development of a new SIAP 
requires that the FAA alter the 
designated airspace to insure that the 
procedure will be contained within 
controlled airspace. The minimum 
descent altitude for this procedure may 
be established below the floor of the 
700-foot controlled airspace. 

Aeronautical maps and charts will 
reflect the deHned area which will 
enable other aircraft to circumnavigate 
the area in order to comply with 
applicable visual flight nile 
requirements. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) Is not a “major 
rule” under Executive Order 12291; (2) is 
not a “signiheant rule" under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only afreet air 
traffic procedures and air navigation, it 
is certified that this rule when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Aviation Safety, Transaction areas. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me, part 71 of the Federal 
Aviation Regulations (14 CFR part 71) is 
amended, as follows; 
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PART 71—[AMENDED] 

1. The «tfthorfty -dte'Hon for part 71 
continHee io read ae foRows: 

Authoilty: 49 U^tl 1348(a), 1354(a), 1510: 
Executive Order 10654; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, fairaaiy 12,19^): 14 
CFR 11.69. 

$71,181 [AmwKtod] 

2. Section 71.181 it amended as 
follows: 

Haribor SpnngB, MI pHew] 

That airspace extending upward from 700 
feet above tbe awfaoe widiin « e.7-niHe 
radhw of die Hariior Springs Akport 
^aL45*2S'29"N., long. M‘S4'34"W4; excluding 
that airspace wiAm the PeUston. ML control 
zone and transition area. 

Issued in Das Plaines, lUiaois on fuly 18, 
1991. 

Teddy W. Bunfram. 

Manager, Air Traffic Division. 

(FR Doc. 91-17770 Filed 7-25-01; 8:45 am) 

BNJJNO coot SttS-lMi 

14CFRFart73 

[AlrtpM* Oodwt NaSO-ANM-IO] 

EstabHshment of Tomporary 
Restricted Area R-32030 Boise, ID 

AQENCv: Federal Aviction 
Administration (FAA), DOT. 

action: Final rule. 

summary: This action establisfret 
temporary Restricted Area R-3203D 
Boise. ID, for the period August 8-17, 
1991. The temporary restricted «ea is 
established adjacent to an existing 
Restricted Area R-3203A Boise, ID. to 
provide aMpjitial ground maneuvering 
space to meet Idaho National Guard 
anmial training requirements. 

EFFEcnvi oate: August 3.1991. 

TOR niRT»« mPORMATlOH CONTACT: 
Ken McEboy, Military Operations 
Program Office (AIfr4-420), Office of Air 
Tri^c System Managemmit Federal 
Aviation Administration. 800 
Independence Avenue. SW^ 
Washington, DC 20591; telephone: (202) 
287-7686. 

SUPPI PHrUTiWV INFOfWSAnON: 

History 

Ob June 7,1991, the FAA proposed to 
amend part 73 of the Federal Aviation 
Regulations (14 CFR part 73) to establish 
tei^orary Restricted Area R-3203D 
Boise, ID, for the period August 3-17, 
1991 (56 FR 28356). Interested parties 
were invited to participate in this 
rulemaking proceeding by submitting 
written comments on the proposal to the 
FAA. No comments objecting to the 

pn^MMal were raoeived. Exoept for 
e^terisd changes, this amencbnent is ;die 
same as that proposed in the notice. 
Section 73.32 ci part 78 of the Federal 
Aviation Regulations was republished in 
Handbook 7400.6G dated September 4, 
1990. 

The Rule 

This amendment to part 78 of the 
Federal Aviation Regulations 
establishes temporary Restricted Area 
R-3203D Boise, ID, adjacent to the 
existing Restricted Area R-3203A. in 
order to provide additional ground 
maneuvering space needed by the Idaho 
Army National Gutml in conducting its 
aimiial training program. The reatiicted 
area will be in effect oidy for <the period 
August 3-17,1991. All artillery firing will 
be directed into the existing Artifiery 
Impact Area located apinoximaldy in 
the center of Restricted Area R-880SA. 
The temporary restricted area is needed 
to provi^ protected airepace to contain 
the projectiles dining fli^t between tiie 
surface fimig pcnnt and entry into (he 
existing Restricted Area R-8203A. 

The FAA has determined 4iat tiiis 
regulation only involves an established 
bod^ of technical regulations for which 
fisquentand routine amendments are 
necessary to keep tiiem operationally 
current it therefore—(1) Is not a ‘^ajer 
rule” under Executive Order 12261; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Prooedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regidatory «valuatioR as the anticipated 
inqmct is so minimal. Since this is a 
routine matter tiiat will only affect air 
traffic prooedures and ak navigation, it 
is certified that this rule will not have a 
sigmficant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

In consideration of the need to allow 
the Idaho National Guard to use the 
subject area for their August 3-17 
training mission and the safety need to 
restrict the operation of aircraft throu^ 
this area during that time period, the 
FAA finds good cause, pursuant to 5 
U.S.G 553(d), for making this 
amendment effective in less than 30 
days in order to promote the safe and 
efficient handling of air traffic in the 
area. 

Environmental Review 

The temporary restricted area will be 
in effect o^y from August 3 to August 
17,1991. The temporary restricted area 
will prohibit the fli^t of 
noapartidpating aircraft through the 
area, but n*t direct nonparticipating 
aircraft to operate in any aet-aT 

established route outaide the restricted 
area. The National Guard Bureau and 
the Idaho National Guard (Guard) 
completed a Final Enviroaniental imftact 
Statement on the Orchard Training Area 
Facilities and examined the 
environmental effects associated with 
the type of activity taking place within 
the restricted area. The National Guard 
determined that none of the impacts of 
the actions occurring wkhin the 
restricted area will significantly affect 
the envkcMunent. Finding that the firing 
pointo in the temporary restricted area 
will be farther from nesting areas, (hat 
the projectiles will be fired into existing 
artillery impact areas, and that noise 
impacts wifi be no .greater than that 
currently caused by the existiiig firing 
points inside the restricted area, the 
National Guard determined that all of 
the poseibie environmental impacts cf 
the temporary restricted area were 
addressed in the Final Environmental 
Impact Statement 

On the basis of the environmental 
doctunentation devrioped by the 
National Guard, and the FAA's review 
of the ATC procedures in e^ect in the 
area before and after adoption of the 
temporary restricted area, the FAA finds 
that there will be no significant impact 
on the environment as a result of this 
action. 

List of Subjects in 14 CFR Part 73 

Aviation safety. Restricted areas. 

Adoption ai the Amendment 

Accordingly, pursuant to the authority 
delegated to me, part 78 of the Federal 
Aviation Regulations (14 CFR part 73) is 
amended, as follows: 

PART 73—SPECIAL USE AIRSPACE 

1. The autiiority citation for part 73 
continues to read as follows: 

Authority: 49 U.S.C App. 1348(a), t%4(a). 
15ia 1522: Executive Order 10854; 49 U.8.C. 
106(g) (Revised Pub. L 87-449, january 12, 

.1983); 14 CFR 11.89. 

$ 73.32 (Amended) 

2. Section 73.82 is amended as follows: 

R-3203D Boise, ID (New) 

Boundaries. Beginning at lat 43‘’14'00"M, 
long. 11816‘30"W.: to lat. 43*ir51'*N.. long. 
116“16'2S'*W.; to lat 43*19'02"N.. long. 
118*14'45^.; to lat 43*19’02'N.. bng. 
116*06’36"W4 to lat 43*1S'39"N.. long. 
116*«)’39"W.; tolat43*15'00"N.. long. 
116‘D1’0D"W,; to lat 43"17'00"N.. long. 
116*05’00"W.: to lat43*17'00 "N.. ku^ 
lie°12'00"Wu thenoe 4o pmat of be^nning. 

Altitudea. Surface to 10,006 feet MSL 
Times of use. Ae sofaeduled by NOTAM 24 

hours in advance for the period August 8-17, 
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1991, only. Restricted area is terminated after 
2359 hours local time on August 17.1991. 

Controlling agency. FAA, Salt Lake City 
ARTCC. 

Using agency. Army National Guard, 
Ordiai^ ID. 

Issued in Washington, DC, on July 22,1991. 

Jerry W. Ball. 

Acting Manager. Airspace-Rules and 
Aeronautical Information Division. 

[ {FR Doc. 91-17771 Rled 7-25-91; 8:45 am] 

BILUNO CODE 49ia-1S-M 

DEPARTMENT OF THE TREASURY 

U.S. Customs Service 

19CFRPart4 

[T.D. ei-63] 

Addition of Luxembourg to the List of 
Nations Entitled to ^pe^l Tonnage 
Tax Exemption 

AGENCY: U.S. Customs Service, 
Department of the Treasury. 

ACiiON: Final rule. 

SUMMANY: Pursuant to information 
provided by the Department of State, the 
Customs Service has found that 
Luxembourg does not impose 
discriminating duties of tonnage or 
imposts upon vessels belonging to 
citizens of the U.S., and that, 
accordingly, vessels of Luxembourg are 
exempt from special tonnage taxes and 
light money in ports of the United 
States. This amendment adds 
Luxembourg to the list of nations whose 
vessels are exempt from the payment of 
any higher tonnage duties than are 
applicable to vessels of the U.S. and 
from the payment of li^t money. 

EFFECTIVE DATE: The reciprocal 
privileges for vessels registered in the 
Luxembourg became effective on 
January 1,1991. This amendment is 
effective July 26,1991. 

FOR FURTHER INFORMATION CONTACT: 

Barbara E. Whiting, Carrier Rulings 
Branch. (202-566-5706), 

SUPPLEMENTARY INFORMATION: 

Background 

Generally, the United States imposes 
regular and special tonnage taxes, and a 
duty of a specified amount per ton. 
called “light money”, on all foreign 
vessels which enter United States ports 
(46 U.S.C. App. 121.128). However, 
vessels of a foreign nation may be 
exempted from the payment of special 
tonnage taxes and light money upon 
presentation of satisfactory proof that 
no discriminatory duties of tonnage or 
impost are imposed by that foreign 

nation on U.S. vessels or their cargoes 
(46 U.SX1 Aihl 141). 

Section 4.22, Customs Regulations (19 
CFR 4.22), lists those nations whose 
vessels have been found to be exempt 
from the payment of any higher toimage 
duties than ere applicable to vessels of 
the U.S. and fiom the payment of light 
money. The authority to amend this 
section of the Customs Regulations has 
been delegated to the Chief, Regulations 
and Disclosure Law Branch. 

Findiiig 

On the basis of the information 
received from the Department of State 
regarding the absence of discriminatory 
duties of tonnage or impost imposed on 
U.S. vessels in the ports of Luxembourg, 
the Customs Service has determined 
that vessels of Luxembourg are exempt 
fiom the payment of the s[>ecial toimage 
tax and light money, effective January 1, 
1991, and that fire Customs Relations 
should be amended accmtlingly. 

Inapplicability of Public Notice and 
Delayed Effective Date Requirements, 
the Regulatory Flexibility Act and 
Executive Order 12291 

Because this amendment merely 
implements a statutory requirement and 
confers a benefit upon the public, 
pursuant to 5 U.S.C. S53(b)(3)(B), notice 
and public procedure thereon are 
unnecessary; further, for the same 
reason, good cause exists for dispensing 
with a delayed effective date under 5 
U.S.C. 553(d) (1) and (3). Since this 
document is not subject to the notice 
and public procedure requirements of 5 
U.S.C. 553, it is not subject to the 
provisions of the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). This 
amendment does not meet the criteria 
for a “major rule” as defined in EX). 
12291. Accordingly, a regulatory impact 
analysis is not required. 

Drafting Information 

The principal author of this document 
was Peter T. Lynch, Regulations and 
Disclosure Law Branch, Office of 
Regulations and Rulings, U.S. Customs 
Service. However, persoimel fiom other 
offices participated in its development. 

List of Subjects in 19 CFR Part 4 

Customs duties and inspection. Cargo 
vessels. Maritime carriers. Vessels. 

Ameiulment to the Regulations 

Accordingly, part 4 of the Customs 
Regulations (19 CFR part 4) is amended 
as follows: 

PART 4—VESSELS IN FOREIQN AND 
DOMESTIC TRADES 

1. The authority for part 4 continues to 
read as follows: 

Authority: 5 U.S.C 301; 19 U3.a 66,1624; 
and 46 U.S.G ^p. 3; 
• * • * * 

§ 4.22 also issued under 46 U.S.C. 
App. 121,12a 141; 
* • • * * 

S4ut2 [Amended] 

2. Section 4.22 is amended by inserting 
“Luxembourg” in appropriate 
alphabetical order. 

Dated: July la 1991. 

Kathryn C. Petecson, 

Chief, Regulatioia and Disclosure Law 
Branch. 
[FR Doc. 91-17659 Filed 7-25-91; 8:45 am] 

BtUMO CODE 4S2(M»1-H 

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Parts 22 and 94 

[GEN Dcxdcet 82-243; FCC 91-191] 

Service and Technical Rules for 
Government and Non-Govermnent 
nxed Service Usage of the Frequency 
Bands 932-935 MHx and 941-944 MHz 

agency: Federal Conununications 
Commission. 

action: Final rule. 

summary: This action amends parts 22 
and 94 of the Conunission’s Rules to 
limit the number of applications a party 
can file in the 900 MHz Government/ 
Non-government fixed service for point- 
to-multipoint channels in a particular 
market and also maintains existing 
lottery procedures for these chaimels. 
The Third Report and Order portion of 
this document was initiated by the 
Fourth Notice of Proposed Rule Making 
in this [Mnceeding which, in turn, was in 
response to a petition for 
reconsideration filed by the Utilities 
Teleconununications Council; the 
Memorandum Opinion and Order 
portion was initiated by a petition for 
reconsideration filed by Mr. Dennis C. 
Brown and Mr. Robert H. Schwaninger, 
Jr. The effect of the Third Report and 
Order is to preclude parties ficm filing 
multiple applications for the purpose of 
increasing their chances in any lottery 
held to select licensees, and the effect of 
the Memorandum Opinion and Order is 
to keep the lottery procedure as 
equitable as possible. 

EFFEcnve date: August 30,1991. 
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FOR FURTHER INFORMATION CONTACT: 

Tom Mooring (202) 653-6114. 

SUPPLEMENTARY HIFORMATION: This is a 
summary of the Commission's Third 
Report and Order/Memorandum 
Opinion and Order adopted June 17, 
1991, and released July 16,1991. The full 
text of Commission decisions are 
available for inspection and copying 
during regular business hours in the FCC 
Dockets Branch (room 239), 1919 M 
Street NW., Washington, DC. The 
complete text of this decision may also 
be purchased ht)m the Commission’s 
duplication contractor. Downtown Copy 
Center, (202) 452-1422,1114 21st Street 
NW., Washington, DC 20036. 

Summary of Third Report and Order/ 
Memorandum Opinion and Order 

1. In November 1984, the Commission 
adopted a First Report and Order in this 
proceeding (50 FR 4650; February 1, 
1985] that allocated the 932-935/941-944 
MHz bands for a co-primary 
Government and Non-govemment fixed 
service. This item was followed by a 
February 1989 Second Report and Order 
(54 FR 10326; March 13,1989) that 
designated the 932-932.5/941/941.5 MHz 
bands for point-to-multipoint use and a 
March 1990 Memorandum Opinion and 
Order (55 FR 10461; March 21,1990) that 
clarified the fi^quency assignment and 
coordination procedures to be used. A 
reconsideration petition to the 
Memorandum Opinion and Order was 
filed by Dennis C. Brown and Robert H. 
Schweninger, Jr. (Brown and 
Schweninger). 

2. In October 1990, the Commission 
adopted a Fourth Notice of Proposed 
Rule Making (Fourth Notice, 55 FR 
42736; October 23,1990] that proposed 
rules to limit the number of applications 
a party can file for point-to-multipoint 
channels in a geographic area. 
Specifically, the Commission proposed 
that common carrier (part 22) applicants 
be prohibited fitim identifying the same 
base station in multiple applications and 
that private radio (part 94) applicants be 
limited to one channel or channel pair 
within a 25-mile radius of each master 
station. The Commission also proposed, 
however, that an applicant having a 
legitimate need for more than a single 
point-to-multipoint channel or channel 
pair in a particular market should not be 
precluded from applying for multiple 
facilities. Further, the Commission 
stated that the difiering nature of point- 
to-multipoint uses under parts 22 and 94 
of the Commission’s Rules requires 
separate rules for each service. 

3. Commenting parties generally 
agreed with the proposals in the Fourth 
Notice, but some contended that the 

proposed rules favored private users 
while other contended that the proposed 
rules favored common carriers. Based 
on a review of the record in this 
proceeding, the Commission adopts the 
proposed rules with minor amendment. 
The Commission believes that the 
legitimate needs of point-to-multipoint 
users will exceed the number of 
available channels in many areas. 
Therefore, allowing multiple 
applications to be filed for the same 
point-to-multipoint requirement would 
add to the number of applications that 
could not be granted, would place a 
large administrative burden on the 
Commission, and would result in 
inefficiencies and delayed service to the 
public. More importantly, permitting 
multiple applications for these channels 
would also unfairly provide an 
advantage to fee-exempt entities and 
applicants with substantial financial 
resources. Therefore, the Commission 
finds that the filing of multiple 
applications by applicants solely to 
improve their chances of receiving a 
channel in a lottery should be 
prohibited. 

4. The Commission also finds that the 
proposed rules do not generally favor 
one group of applicants over another. 
The technical parameters associated 
with part 94 operations are designed to 
provide licensees with service areas of 
approximately 25 miles, within which 
they can serve many remote sites. Part 
22 operations, on the other hand, are 
generally designed to serve a limited 
number of designated base stations. 
However, the Commission finds that the 
rules proposed for part 94 applicants 
require some modification so that the 
proposed prohibition of multiple 
applications will not be fioistrated. To 
eliminate part 94 multiple applications 
that are not adequately justified would 
necessitate review by Commission stafi 
of all such applications prior to a lottery. 
The Commission finds that such a 
process would complicate and delay the 
lottery process in order to provide a 
limited number of eligible users 
increased flexibilities. Therefore, during 
the initial filing period, part 94 
applicants will not be permitted to apply 
for stations within 25 miles of each 
other. However, these applicants will be 
allowed to file for additional stations 
during subsequent phases of licensing 
consistent with existing policies 
governing the assignment of frequencies. 

5. Several commenters also requested 
that the Commission clarify how an 
application for a license under either 
part 22 or part 94 will be affected by 
applications/operations in other bands. 
Specifically, they asked whether 

applications for point-to-multipoint 
channels in the 932-932.5/941-941.5 
MHz bands will be considered 
separately from applications for the 928/ 
952 MHz point-to-multipoint channels, 
and whether an entity holding an 
existing 928/952 MHz license will be 
required to provide a full justification 
when applying for a 932-932.5/941-941.5 
MHz station at the time transmitter site 
or in the same area. 

6. The Commission finds that, 
consistent with current policy, 
applications in other bands will be 
taken into consideration when an 
application for the 932-932.5/941-941.5 
M^ bands is processed. This does not 
mean that the Commission will not 
consider and grant, if appropriate, an 
application that is filed to upgrade an 
existing operation. However, it is 
important that the appropriate 
justification for such an application be 
included. 

7. Commenters also inquired as to 
whether an applicant can apply under 
both part 22 and part 94 for use of point- 
to-multipoint channels in the same area 
for different communications needs. The 
Commission will consider only those 
applications for the same type of 
service, i.e., common carrier or private, 
when evaluating whether an application 
is duplicative. Entities having 
requirements for both common carrier 
and private systems will be permitted to 
apply for channels under both parts 22 
and 94. 

8. In April 1990, Brown and 
Schwaninger filed the reconsideration 
petition referenced in paragraph 1, 
supra. In this filing. Brown and 
Schwaninger suggested that the 
Commission should not conduct a 
nationwide lottery to award point-to- 
multipoint licenses in the 932^32.5 MHz 
and 941-941.5 MHz bands and proposed, 
instead, that the Commission use a 
computerized fi'equency assignment 
method that would begin at a randomly 
selected comer of the contiguous United 
States and generate assignments to 
satisfy applications for stations in each 
geographical area. This program also 
would identify cases in which 
applications are mutually exclusive. 
Brown and Schwaninger further 
proposed that applicants not be 
permitted to specify a desired fi'equency 
and that mutual exclusivity be defined 
as multiple applications for the same 
site selected for frequency assignment 
by the computer program. 

9. The Commission has carefully 
evaluated Brown and Schwaninger’s 
computer program to determine whether 
it could be of assistance in assigning the 
932-932.5 and 941-941.5 MHz bands 
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more efficiently and equitably. It does 
not appear that their program would be 
more spectrally efficient than the 
Commission’s proposed method of 
making assignments. Further, the 
Commission believes that Bnmn and 
Schweninger’s proposal is such a major 
change from the current assignment 
process and fiom the method proposed 
in the Fourth Notice that a full 
proceeding, including an adequate 
notice and comment period, would be 
required before the Commission could 
adopt their proposal Hie Commission 
believes that this would uxmecessarily 
delay implementation of service on the 
932/941 MHz point-to-multipoint 
frequencies, llierefore, the Commission 
will assign pmnt-to-multipoint chaimels 
as set forth in the Memorandum Opinion 
and Order and is denying Brown and 
Schwaninger’s petition for partial 
reconsideratiojL 

Ordering Clauses 

10. Authority for fiiis rule making is 
contained in sections 4(i), 303(c). 303(f), 
303(g), and 303(r) of the Communications 
Act of 1934, as amended, 47 U.S.C. 
sections 154(1), 303(c), 303(f), 303(g) and 
303(r). 

11. Accordingly, it is Ordered, Hiat 
parts 22 and 94 of the Commission’s 
Rules, 47 CFR parts 22 and 94, are 
amended as specified in the Rule 
Changes, below, elective August 30, 
1991. It is Further Ordered, That the 
petition fmr reconsideration filed by Mr. 
Dennis C. Brown and Mr. Robert H. 
Schweninger, Jr. is Denied. 

12. It is Further Ordered, That this 
proceeding is terminated. 

List of Subjects 

47 CFR Part 22 

Communications common carriers; 
radio. 

47 CFR Part 94 

Private operational-fixed microwave 
service. Radio. 

Rule Changes 

13. Parts 22 and 94 of title 47 of the 
Code of Federal Regulations are 
amended as follows: 

PART 22—PUBLIC MOBILE SERVICES 

14. Hie authority citation in part 22 
continues to read: 

Authority: 47 U.S.C. 1S4, 303. unless 
otherwise noted. 

15. Section 22.501 is amended by 
revising paragraph (gKl) introductory 
text to read as followw: 

§22.501 Frequencies. 
***** 

(g)(1) The frequencies listed in this 
paragraph are available for control 
stations utilized within a multiple 
address system that requires the use of 
at least four simultaneously operated 
base stations operated on the same 
frequency assignment These 
frequencies will be assigned only when 
there are four or more control station, on 
the same frequency listed on the 
application for license. For purpose of 
this four base station limitation, base 
stations proposed to be controlled in the 
932-932.5/941-941.5 MHz bands in any 
multiple address control application 
filed pursuant to this para^aph cannot 
be listed in, or counted towards, the four 
base requirement of any other pending 
application for the 932-932J/941-941.5 
MHz bands. The fiequencies may be 
used in paired or unpaired 
configurations. When paired, the higher 
frequency will be used by the control/ 
relay station, and the lower frequency 
will be used by the control station. 
* • • • * 

PART 94—PRIVATE OPERAHONAL- 
FIXED MICROWAVE SERVICE 

16. The authority citation for part 94 
continues to read: 

Authority: Secs. 4, 303,48 Stat, as 
amended, 1088,1082; 47 US.a 154,303, 
unless otherwise noted. 

17. Section 94.15 is amended by 
revising paragraph (g) to read as 
follows: 

§94.15 PoHcy governing the assignment 
of f requendos. 
***** 

(g) Except as imivided in paragraph 
(h) of this section, applicants requiring 
multiple transmit fiequencies employed 
on separate paths from a single station 
location will not normally be authorized 
more than four of the transmit 
frequencies available in the band. 
Further, master and remote stations 
using frequencies listed in § 94.65(a)(1) 
of this part will not normally be 
authorized more than four (12.5 kHz) 
frequencies or frequency pairs. During 
the initial filing window for the 932- 
932.5/941-941.5 MHz bands: 

(1) An applicant may not apply for a 
fr^uency or frequency pair within a 25 
mile radius of any location for which it 
has concurrently applied; 

(2) Further, no paj^ may have an 
ownership interest, direct or indirect, in 
two or more pending applications 
proposing sites within 25 miles of each 
other. 
***** 

16. In 194.73, the table in paragraph 
(a) is amended by removing footnote 
one. redesignating footnotes 2 through 8 

as 1 through 7, and revising the first 
sentence in redesignated footnote two to 
read as follows: 

§94.73 Power Smitatfcns. 

(a) * * * 
* For multiple address operations, see 

§94.65(a)(l)(v). * * - 
***** 
Federal Communications Commission. 

WUliam F. Caton, 

Acting Secretary. 
[FR Doc. 91-17421 Filed 7-25-91; 8:45 am] 

BajJNO OOOE sns-OMi 

DEPARTMENT OF THE INTERIOR 

Hsh and WNdlfe Sarvlea 

50 CFR Part 17 

R1N1019-AB52 

Endangarad and Thraatened Wildlife 
and Plants; Endangarad Status for the 
Plant Xyrfs Tannasseansis (Tannessae 
Yallow-Eyad Grass) 

AOENCV: Fish and Wildlife Service, 
Interior. 

action: Final rule. 

SMSMANY: The Service determines a 
plant, Xyris tennesseensis (Tennessee 
yellow-eyed grass), to be an endangered 
species imder the authority contained in 
the Endangered Species Act (Act) of 
1973, as amended. Xyris tennesseensis 
is currently believed extant at only 
seven sites—five in Tennessee and one 
each in Alabama and Georgia. All sites 
occupy less than an acre in area. Three 
populations have been lost and four of 
the remaining populations have decUned 
in recent years fi:^ habitat 
modification associated with 
agricultural and silvicultural uses, road 
construction/maintenance, over¬ 
collecting and succession. This action 
will extend the Act's protection to Xyris 
tennesseensis. 

EFFEcnve date: August 26,1991. 

ADDRESSES: The complete file for this 
rule is available for public inspection, by 
appointment during normal business 
hours at the Jackson. Mississippi, Field 
Office, U.S. Fish imd Wildlife Service, 
6578 Dogwood View Parkway, suite A, 
Jackson, Mississippi 39213. 

FOR FURTHER INFORMATION CONTACT: 

Cary Norquist at the above address 
(801/965-4900 or FTS 490-4900). 

SUFFLEMENTARV INFORMATION: 

Background 

Xyris tennesseensis. a qiecies of 
yellow-eyed grass in the family 
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Xyridaceae, is a perennial which ranges 
from 7 to 10 decimeters (2.3 to 3.3 feet] in 
height. Plants typically occur in clumps 
where they arise from fleshy bulbous 
bases. Leaves are basal, the outermost 
scale-like, the larger ones linear, 
twisted, deep green and 14 to 45 
centimeters (cm) (5.5 to 17.7 inches) 
long. The inflorescence consists of 
brown conelike spikes, 1 to 1.5 cm (0.4 to 
0.6 inch] in length, which occur singly at 
the tips of long slender stalks from 30 to 
70 cm (12 to 28 inches] long. The flowers, 
which are pale yellow in color and 4.5 
millimeters (mm] (0.2 inch] long, unfold 
in the late morning and wither by mid- 
afternoon. Fruits are thin walled 
capsules containing numerous seeds 0.5 
to 0.6 mm (0.02 inch] in length. Flowering 
occurs from August through September 
(Krai 1978,1983,1990]. 

Xyris tennesseensis superHcially 
resembles X. torta, one of the few xyrids 
with which it is sympatric. However, X. 
torta differs in its strongly ribbed leaves 
and more curved and ciliate (rather than 
lacerate] lateral sepals. Taxonomically, 
Xyris tennesseensis is closest to the X. 
difformis complex. In that complex, the 
leaves are flatter than fanlike, bases are 
non-bulbous and their seed sculpture is 
difrerent (Krai 1983,1990]. 

Krai (1978] described X. tennesseensis 
during the course of a study on 
Xyridaceae, based on an examination of 
a 1945 specimen (identified as Xyris 
caroliniana) from Lewis County, 
Tennessee, and more recent collections 
from that County and northwest 
Georgia. Extensive surveys were 
conducted for this species during the 
1988 and 1989 field seasons (Krai 1990]. 
Three of the original sites no longer 
supported populations of this Xyris and 
only one new population was located. 
Currently, only seven populations are 
known to be extant, consisting of five 
sites in Lewis County, Tennessee, and 
one site each in Bartow County, 
Georgia, and Franklin County, Alabama. 
These isolated remnants are located 
over three different physiographic 
provinces, the Cumberland Plateau of 
Alabama, the Western Highland Rim of 
Tennessee and the Valley and Ridge 
Province of Georgia (Krai 1990]. 

Xyris tennesseensis occurs in seep- 
slopes, springy meadows or on the 
banks of gravelly shallows of small 
streams. As with all Xyris, the habitat is 
open or thinly wooded and the soils are 
moist to wet year-round. However, this 
species difiers from other Ay/v's in being 
found in areas where calcareous rocks 
are at or near the soil surface. Thus, its 
soils are circumneutral to basic instead 
of acidic. Common associates include 
ferns and fern allies such as Osmunda, 

Thelypteris palustris and Lycopodium 
appressum; grasses such as Leersia 
oryzoides, Panicum and Andropogon; 
and sedges such as Scirpus atrovirens, 
Eleocharis, Cyperus, Rhynchospora 
caduca and R. capitellata. /uncus is 
common with /. brachycephalus being a 
constant associate. Dominant dicots are 
Phlox glaberrima, Lysimachia 
lanceolata, Solidago patula, Rudbeckia 
fulgida umbrosa, Eupatorim perfoliatum 
and Pamassia grandiflora (in 
Tennessee]. Woody vegetation on the 
border of seeps or along streambanks 
include Alnus, Salix, Sambucus, Comus, 
and Cephalanthus. The surrounding 
forest consist of upland species common 
to the oak-hickory, otik-pine or oak- 
juniper type (Krai 1983,1990]. 

Population size ranges from a few 
dozen plants at one site to thousands of 
individuals at two sites. Most sites 
support populations of a few hundred 
plants and each site occupies less than 
an acre in area. Most populations are 
located on private land; however, plants 
extend onto State maintained highway 
right-of-way in Alabama and onto 
National Park Service land (Natchez 
Trace Parkway] in Lewis County, 
Tennessee. 

Of 10 historically known populations, 
3 populations have been lost and 4 of 
the remaining are declining from threats 
associated with highway construction/ 
right-of-way maintenance; modification 
or destruction of habitat for agricultural 
usage; over-collecting; or the 
encroachment of woody plants. 

Federal actions involving Xyris 
tennesseensis began with the December 
15,1980, publication of a notice of 
review for native plants in the Federal 
Register (45 FR 82480]. Xyris 
tennesseensis was included in this 
notice as a category 1 species. Category 
1 comprises taxa for which the Service 
presently has sufficient biological 
information to support their being 
proposed to be listed as endangered or 
threatened species. On November 28, 
1983, the Service published a 
supplement to the notice of review for 
native plants in the Federal Register (48 
FR 53640]; the plant notice was again 
revised on September 27,1985 (50 FR 
39526] and on February 21,1990 (55 FR 
6184]. Xyris tennesseensis was included 
as a category 2 species in the 1983 
supplement and the revised notices. 
Category 2 species are those for which 
listing as endangered or threatened 
species may be warranted but for which 
substantial data on biological 
vulnerability and threats are not 
currently known or on file to support a 
proposed rule. The Service contracted a 
status survey for this species in 1988. 

Field surveys were conducted during 
1988 and 1989. A final report was 
received and approved by the Service in 
the spring of 1990. This report (Krai 
1990] and other information support the 
listing. The data demonstrate a limited 
distribution and continuing threats to 
the species. On February 15,1991, the 
Service published a proposal (56 FR 
6341] to list Xyris tennesseensis as an 
endangered species. 

Summary of Comments and 
Recommendations 

In the February 15,1991, proposed rule 
and associated notifications, all 
interested parties were requested to 
submit factual reports or information 
that might contribute to the development 
of a final rule. Appropriate Federal and 
State agencies, county governments, 
scientific organizations, and other 
interested parties were contacted and 
requested to comment. Newspaper 
notices, inviting public comment, were 
published in the Daily Tribune News, 
Cartersville, Georgia, on February 28, 
1991; the Lewis County Herald, 
Hohenwald, Tennessee, on February 28, 
1991; and the Franklin County Times, 
Russellville, Alabama, on March 3,1991. 

Two comments were received, 
including one from a Federal agency 
(Tennessee Valley Authority] and one 
from an individual. Both were in support 
of the proposal. 

Summary of Factors Affecting the 
Species 

After a thorough review and 
consideration of all information 
available, the Service has determined 
that Xyris tennesseensis should be 
classified as an endangered species. 
Procedures found at section 4(a](l] of 
the Endangered Species Act (16 U.S.C. 
1531 et seq.) and regulations (50 CFR 
part 424] promulgated to implement the 
listing provisions of the Act were 
followed. A species may be determined 
to be an endangered or threatened 
species due to one or more of the five 
factors described in section 4(a](l]. 
These factors and their application to 
Xyris tennesseensis Krai (Tennessee 
yellow-eyed grass] are as follows: 

A. The present or threatened 
destruction, modification, or curtailment 
of its habitat arrange. Xyris 
tennesseensis has been and continues to 
be threatened by the destruction or 
adverse modification of its habitat. In 
surveying potential habitat for 
additional populations. Krai (1990] noted 
that similar habitat had been impacted 
or lost due to agricultural or silvicultural 
practices. Many of the larger stream 
bottoms, which were once seep 
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meadows and springs, have been 
dammed for ponds, drained and 
converted to pasture or row-crops, or 
developed for housing. A site in Gordon 
County, Georgia, that once supported a 
population of this Xyris is now a 
soybean field (Krai 1990). Other areas 
surveyed had been adversely affected 
by timber operations. As discussed in 
the "Background" section of this rule, 
this Xyris is dependent on small, clean, 
spring-fed headwater streams or 
associated seeps. Timbering upslope 
leads to increased erosion, deposition 
into the seeps and water quality 
degradation of the watershed (Krai 
1990). Heavy equipment, in association 
with logging, would damage individual 
plants and drain the habitat if operated 
directly in the seeps. 

Habitat for the Alabama population 
has been disturbed by timbering and 
gravel quarrying (for use in the adjacent 
highway). Since 1982, the number of 
plants at this site have significantly 
declined (from lOO’s to less than 100) 
due to these disturbances and the use of 
herbicides in right-of-way maintenance. 
Highway construction caused the 
destruction of a second population in 
Georgia (Bartow County). Three other 
populations are located near roads and 
are potentially threatened by road 
improvement measures. 

B. Overutilization for commercial, 
recreational, scientific, or educational 
purposes. This species is not known to 
be in commercial trade. Over-collecting 
(presumably for scientific purposes) has 
resulted in a significant decline for one 
population in Tennessee (Krai 1990). 

C. Disease or predation. None 
apparent. 

D. The inadequacy of existing 
regulatory mechanisms. This Xyris is 
considered endangered in all the States 
where it occurs; however, it is currently 
afforded legal protection in only one 
State (Tennessee). Tennessee legislation 
(Rare Plant Protection and Conservation 
Act of 1985) prohibits taking without the 
permission of the landowner and 
regulates commercial sale and export. 
Plants which are listed, or proposed for 
listing in Georgia, automatically come 
under the protection provided by the 
Wildflower Preservation Act of 1973 (T. 
Patrick, Georgia Heritage Program, pers. 
comm., 1990). This legislation prohibits 
taking of plants from public lands 
(without a permit) and regulates the sale 
and transport of plants within the State. 
Neither of these statutes provide 
protection against habitat destruction, 
which is the principal threat. The 
Tennessee Department of Conservation 
and Tennessee Nature Conservancy 
have several voluntary protection 
agreements with landowners. These 

agreements, while very useful in 
protecting the plants, have no legal 
authority. The Act would strengthen 
existing protection, provide additional 
protection and encourage active 
management for Xyris tennesseensis 
(see "Available Conservation 
Measures”). 

E. Other natural or manmade factors 
affecting its continued existence. This 
species is vulnerable due to the small 
number of populations, the limited 
amount of area each population 
occupies and its specialized habitat 
requirements (see "Background" 
section). Xyris tennesseensis occurs in 
habitat which is "open” and is 
vulnerable to overcrowding and shade 
associated with woody plant 
encroachment. Furthermore, open wet 
areas are essential for successful 
germination (Krai 1988). In Lewis 
County. Tennessee, one population has 
been lost and a second is declining from 
the increased competition with 
succession (Krai 1990). While succession 
is a slow and natural process, it poses a 
threat to this species due to the small 
number of populations and limited 
amount of suitable habitat remaining. 
Proper management planning is needed 
to address this aspect of the species' 
biology. 

This species is vulnerable to diversion 
of seep or ground water. Krai (1990) 
noted that water tables are dropping 
throughout the area, resulting in the loss 
of many of the seeps and springheads. 

The Service has carefully assessed the 
best scientific and commercial 
information available regarding the past, 
present, and future threats faced by this 
species in determining to make this rule 
final. Based on this evaluation, the 
preferred action is to list Xyris 
tennesseensis as endangered. Only 
seven populations remain (each 
occupies less than an acre of area, four 
have declined, and all are in need of 
long-term management; thus, a 
classification of endangered is 
appropriate. An endangered species, as 
defined by the Act, is threatened with 
extinction throughout all or a significant 
portion of its range. Critical habitat is 
not being designated for reasons 
discussed in the following section. 

Critical Habitat 

Section 4(a)(3) of the Act, as amended, 
requires that, to the maximum extent 
prudent and determinable, the Secretary 
designate critical habitat at the time a 
species is determine to be endangered 
or threatened. The Service finds that 
designation of critical habitat is not 
presently prudent for this species. As 
discussed under Factor B in the 
Summary of Factors Affecting the 

Species, Xyris tennesseensis has been 
impacted by over-collecting and 
publicity surrounding its listing could 
exacerbate the threat of taking. Taking 
is an activity difficult to enforce against 
and only related by the Act with 
respect to plants in cases of (1) removal 
and reduction to possession of 
endangered plants from lands under 
Federal jurisdiction, or their malicious 
damage or destruction on such lands; 
and (2) removal, cutting, digging up, or 
damaging or destroying in knowing 
violation of any State law or regulation, 
including State criminal trespass law. 
Publication of critical habitat 
descriptions and maps would make 
Xyris tennesseensis more vulnerable 
and increase enforcement problems. All 
involved parties, including State and 
Federal agencies and principal 
landowners, have been nofified of the 
location and importance of protecting 
this species' habitat. Protection of this 
species' habitat will be addressed 
through the recovery process and 
through the Section 7 jeopardy standard. 
Therefore, it would not now be prudent 
to determine critical habitat for Xyris 
tennesseensis. 

Available Conservation Measures 

Conservation measures provided to 
species listed as endangered or 
threatened under the Endangered 
Species Act include recognition, 
recovery actions, requirements for 
Federal protection, and prohibitions 
against certain practices. Recognition 
through listing encourages and results in 
conservation actions by Federal, State, 
and private agencies, groups, and 
individuals. The Endangered Species 
Act provides for possible land 
acquisition and cooperation with the 
States and requires that recovery 
actions be carried out for all listed 
species. The protection required of 
Federal agencies and the prohibitions 
against certain activities involving listed 
plants are discussed, in part, below. 

Section 7(a) of the Act, as amended, 
requires Federal agencies to evaluate 
their actions with respect to any species 
that is proposed or listed as endangered 
or threatened and with respect to its 
critical habitat, if any is being 
designated. Regulations implementing 
this interagency cooperation provision 
of the Act are codified at 50 CFR part 
402. Section 7(a)(2) requires Federal 
agencies to ensure that activities they 
authorize, fund, or carry out are not 
likely to jeopardize the continued 
existence of such a species or to destroy 
or adversely modify its critical habitat. 
If a Federal action may affect a listed 
species or its critical habitat, the 
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responsible Federal agency must enter 
into formal consultation with the 
Service. 

A portion of one population extends 
onto National Park Sc^ce (NPS) land, 
the Tennessee Department of 
Conservation has an agreement with 
NPS to protect this population. The 
Environmental Protection Agency will 
consider this species relative to 
pesticide (herbicide) registration. Hie 
Federal Highway Administration will 
consider this species in relation to those 
highway maintenance projects which 
are federally funded. Currently, no 
activities to be authorized, funded, or 
carried out by Federal agencies that 
would affect Xyris tennesseensis are 
anticipated. 

The act and its implementing 
regulations fbimd at 50 CFR 17.61,17.62, 
and 17.63 set forth a series of general 
prohibitions and exceptions that apply 
to all endangered plants. All trade 
prohibitions of section 9(a)(2) of the Act, 
implemented by 50 CFR 17.61, will 
apply. These prohibitions, in part, make 
it illegal for any person subject to the 
jurisdiction of the Untied States to 
import or export, transport in interstate 
or foreign commerce in the course of a 
conunercial activity, sell or offer for sale 
this species in interstate or foreign 
commerce, or to remove and reduce to 
possession the species from areas under 
Federal jurisdiction. In addition, for 
endangered plants, the 1988 
amendments (Pub. L. 100-476) to the Act 
prohibit the malicious damage or 
destruction on Federal lands and the 
removal, cutting, digging up, or 
damaging or destroying of endangered 
plants in knowing violatimi of any state 
law or regulation, including State 

criminal trespass law. Certain 
exceptions apply to agents of the 
Service and State conservation 
agencies. The Act and SO CFR 17.62 and 
17.63 also provide {ot die issuance of 
permits to carry out otherwise 
prohibited activities involving 
endangered species under certain 
circumstances. 

It is anticipated that few trade permits 
would ever be sought or issued because 
the species is not common in cultivation 
or in the wild. Requests for copies of the 
regulations on listed plants and inquiries 
regarding prohibitions and permits may 
be addressed to the Office of 
Management Authority, U.S. Fish and 
Wildlife Service, 4401 N. Fairfax Drive, 
room 432, Arlington, Virginia 22203 (703/ 
358-2104). 

National Environmental Policy Act 

The Fish and Wildlife Service has 
determined that an Environmental 
Assessment, as defined uinler the 
authority of the National Environmental 
Policy Act of 1969, need not be prepared 
in connection with regulations adopted 
pursuant to section 4(a) of the 
Endangered Species Act of 1973, as 
amended. A notice outlining the 
Service’s reasons for this determination 
was published in the Federal Register on 
October 25,1983 (48 FR 49244). 
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Author 

The primary author of this final rule is 
Cary Norquist (see ADDRESSES section) 
601/965-4900 or FTS 490-490a 

List of Subjects in 50 CFR Part 17 

Endangered and threatened species. 
Exports. Imports, Reporting and 
recordkeeping requirements, and 
Transportation. 

Regulation Promulgation 

PART 17—[AMENDED] 

Accordingly, part 17, subchapter B of 
chapter I, title 50 of the Code of Federal 
Regulations, is amended as set forth 
below; 

1. The authority citation for part 17 
continues to read as follows: 

Audiority: 16 U.S.C 1381-1407; 16 U.S.C, 
1531-1544; 18 U.S.C. 4201-4245; Pub. L 99- 
625,100 Stat. 3500; unless otherwise noted. 

2. Amend 917.12(h) by adding in 
alphabetical order Ae family 
Xyridaceae, and the following entry to 
the List of Endangered and Threatened 
Plants: 

S 17.12 Endangered and threatened 
plants. 
* * * * « 

(h) * * * 

Species 
Status When Isted Critical Special 

habitet rules Sdentifc name Common name 
Hiftonc 

• 

Xyridacoae YeUons-eyed 
famHy; 

Xj^ tennesseensis_ 

• * 

grass 

..Tennessee yellow-eyed grass MS A (Al , TN) 

• 

E 430 NA NA 

Dated: June 26,1991. 

Richard N. Smith, 

Acting Director, Fish and Wildlife Service. 

[FR Doc. 91-17759 Filed 7-25-91; 8:45 am] 

BtUJNa COOC 431S-SS-M 
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 71 

[Airspace Docket No. 91-ASO-17] 

Proposed Establishment of Transition 
Area, Port Gibson, MS 

agency: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Correction to notice of proposed 
rulemaking. 

NUMMARY: Airspace Docket No. 91- 
ASO-14 was erroneously assigned to 
the subject notice of proposed 
rulemaking published in the Federal 
Register on July 8,1991, Volume 56, page 
30883. The correct Airspace Docket No. 
for the Proposed Establishment of the 
Port Gibson, MS, Transition Area is 91- 
ASO-17. 

Issued in East Point, Georgia, on July 17, 
1991. 

Don Cass, 

Acting Manager, Air Traffic Div., Southern 
Region. 

[FR Doc. 91-17772 Filed 7-25-91; 8:45 amj 

BiLUNO CODE SSIO-IS-M 

14 CFR Part 71 

[Airspace Docket No. 91-ANM-10] 

Proposed Establishment of Transition 
Area; Sun River, OR 

agency: Federal Aviation 
Administration (FAA), DOT. 

action: Notice of proposed rulemaking. 

summary: This notice proposes to 
establish a transition area to provide 
controlled airspace for the new VHF 
Omnidirectional Range/Distance 
Measuring Equipment (VOR/DME) 
approach to the Sun River Airport, Sun 
River, Oregon. The transition area 
would segregate aircraft operating in 
visual fli^t rules (VFR) conditions from 
those operating imder instrument flight 
rules (IFR). The area would be depicted 

Availability of NPRM’s on aeronautical charts to provide 
references for pilots. 

DATES: Comments must be received on 
or before September 3,1991. 

ADDRESSES: Send comments on the 
proposal to: Federal Aviation 
Administration, Docket No. 91-ANM-lO, 
1601 Lind Avenue, SW., Renton, WA 
98055-4056. 

The official docket may be examined 
at the same address. 

An informal docket may also be 
examined during normal business hours 
at the address listed above. 

FOR FURTHER INFORMATION CONTACT: 

Robert L. Brown, ANM-535, Federal 
Aviation Administration, Docket No. 91- 
ANM-10,1601 Lind Avenue SW., 
Renton, WA 98055-4056, telephone: (206) 
227-2535. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy aspects of 
the proposal. Commimications should 
identify the airspace docket and be 
submitted to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 91-ANM-lO.” The 
postcard will be date/time stamped and 
returned to the commenter. All 
commimications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
conunents submitted will be available 
for examination at the Federal Aviation 
Administration, 1601 Lind Avenue SW,, 
Renton, Washington 98055-4056 both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be bled in the docket. 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, 1601 Lind 
Avenue SW., Renton, Washington 
98055-4056. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular No, 11-2 which 
describes the application procedure. 

The FAA proposes an amendment to 
S 71.181 of part 71 of the Federal 
Aviation Regulations (14 CFR part 71) to 
provide controlled airspace for 
instrument flight rules procedures for the 
new VOR/DME approach to the Sun 
River Airport. The intent is to segregate 
aircraft operating in visual flight rules 
conditions from those operating under 
instrument flight rules, llie area would 
be depicted on appropriate aeronautical 
charts so that pilots may circumnavigate < 
the area or comply with instrument 
flight rules procedures. Section 71.181 of 
part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6G dated September 4, 
1990. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) Is not a “major rule" 
under Executive Order 12291; (2) is not a 
“significant rule” imder DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26,1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, if promulgated, 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
imder the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Aviation safety. Transition areas. 

The Proposal 
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The Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend part 
71 of the Federal Aviation Regulations 
(14 CFR part 71) as follows: 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 

1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.&C 106(g) 
(Revised Pub. L 97-449, January 12,1983); 14 
CFR 11.69. 

§71.181 [Amended] 

2. Section 71.181 is amended as 
follows: 

Sun River. Oregon (New). That airspace 
extending upward hum 700 feet above 
the surfaM within a 7-inile radius of the 
Sun River, OR Airport (lat 43°S2'30" N.. 
Long. 121*27'08" W.), and within 4 miles 
each side of the Redmond, OR VORTAC 
(lat. 44*15*11" N.. long. 121*18*09'* W.) 
197* radial extending from the 7-mile 
radius to 10 miles north of the Sun River 
Airport 

Issued in Seattle, Washington, on June 28, 
199L 

Hekn M. Parke, 

Assistant Manager, Air Traffic Division. 
[FR Dot 91-17773 Filed 7-25-91; 8:45 am] 

HUINQ CODE 4S10-t»4l 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 372 

[OPTS-400057: FRL-3928-4] 

Sulfuric Acid; Toxic Chemical Release 
Reporting; Community Right-To-Know 

agency: Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 

summary: EPA is granting a petition to 
modify the listing for sul^ric acid on the 
list of toxic chemicals subject to section 
313 of the Emergency Planning and 
Community Right-to-Know Act of 1986 
(EPCRA). Specifically, EPA is proposing 
to delete nonaerosol forms of sulhiric 
acid from the list of toxic chemicals 
subject to section 313. "nie proposal to 
delete non-aerosol forms of sulfuric acid 
is based on EPA’s review of the 
available data on health and 
environmental effects of sulfuric acid. 
EPA has concluded that these forms of 
sulfuric acid cannot reasonably be 
anticipated to cause adverse effects to 

human health or the environment under 
normal exposure scenarios. 

DATES: Written comments must be 
submitted on or before September 24, 
1991. 

ADDRESSES: Written comments must be 
submitted in triplicate to: OTS Docket 
Clerk, TSCA Public Docket Office (TS- 
793], Environmental Protection Agency, 
Rm. NE-G004. 401 M SU SW.. 
Washington, DC 20460, Attention: 
Docket Control Number OPTS-400057, 

FOR FURTHER INFORMATION CONTACT: 

Maria ]. Doa, Petitions Coordinator, 
Emergency Planning and Community 
Right-to-Know Information Hotline, 
Environmental Protection Agency, Mail 
Stop OS-120, 401 M St, SW., 
Washington. DC 20460, Toll free: 800- 
535-0202, Toll number 703-920-0877. 

SUPPLEMENTARY INFORMATION: 

I. Introduction 

A. Statutory Authority 

This proposal is issued under sections 
313(d) and (e)(1) of the Emergency 
Planning and Community Right-to-Know 
Act of 1986 (Pub. L 99-499). EPCRA is 
also referred to as title IH ^ the 
Superfimd Amendments and 
Reauthorization Act of 1986. 

B. Background 

Section 313 of EPCRA requires certain 
facilities manufacturing, processing or 
otherwise using toxic chemicals to 
report their environmental releases of 
such chemicals annually. Beginning with 
the 1991 reporting year, such facilities 
also must report pollution prevention 
and recycling data for such chemicals, 
pursuant to section 7 of flie Pollution 
Prevention Act (section 6007 of the 
Omnibus Budget Reconciliation Act of 
1990, Pub. L 101-506). Section 313 
establishes an initial list of toxic 
chemicals that is comprised of more 
than 300 chemicals and 20 chemical 
categories. Any person may petition 
EPA to add diemicals to or delete 
chemicals from the list. 

EPA issued a statement of petition 
policy and guidance in the Federal 
Register of February 4,1987 (52 FR 3479), 
to provide guidance regarding the 
recommended content and format for 
submitting petitions. EPA must respond 
to petitions within 180 days either by 
initiating a rulemaking or by publishing 
an explanation of why the petition is 
denied. On May 23,1991 (56 FR 23703), 
EPA published guidanoe regarding the 
recommended content of petitions to 
delete individual members of the section 
313 metal compound categories. 

n. Description of Petition 

On December 24,1990, EPA received a 
petition from the Environmental Policy 
Center on behalf of American Cyanamid 
to qualify the listing of sulfuric acid by 
requiring release reporting only for 
sulfuric acid aerosols and deleting other 
forms of sulfuric acid from the list of 
chemicals under section 313. At the 
request of the submitter, the statutory 
timeframe for response was suspended 
for 21 days. The present statutory 
deadline for EPA's response is July 13, 
1991. American Cyanamid maintains 
that non-aerosol forms of sulfuric acid 
do not meet the statutory criteria for 
acute, chronic, or environmental effects 
under normal exposure scenarios. For 
the purposes of Ais proposal, EPA 
considers the term aerosol to cover any 
generation of airborne sulfuric acid, 
whether in the form of aerosols 
(including mists, vapors, gas, or fog) and 
without regard to particle size. 

III. EPA’s Technical Review of Sulfuric 
Acid 

'The technical review of the petition to 
delete sutfuric acid includes an analysis^* 
of the chemistry, health and 
environmental effects, production and 
use, environmental release, and 
exposure hazards known for the 
substance. 

A. Chemistry 

Sulfuric acid is a clear, colorless, 
odorless, oily liquid. In addition to being 
a strong acidL sulfuric acid is a strong 
oxidizing agent and therefore extremely 
corrosive. Sulfuric acid is very reactive 
with a variety of organic compounds. It 
is known to be flammable on contact 
with various oiganic materials such as 
chlorates, carbides, fulminates and 
picrates. Contact of sulfuric acid with 
metals can be explosive and produces 
sulfur dioxide and hydrogen gas. 
Sulfuric acid has a strong affinity for 
water, and will abstract it from air and 
organic materials with evolutimi of heat 

The method of manufactiu-e is known 
as the contact process. This method 
essentially involves combustion of 
elemental sulfur, yielding sulfur dioxide; 
which is catalytically converted to 
sulfur trioxide. Reaction of the latter 
substance with water provides sulfuric 
acid with evolution of heat. 

B. Toxicological Evaluation 

Information on the health and 
environmental effects of sulfuric acid 
was obtained frxim the following 
sources: a 1964 EPA document entitled 
Health Effects Assessment for Sulfuric 
Acid, a 1989 EPA document entitled An 
Acid Aerosols Issue Paper, Health 
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Effects and Aerometrics, a 1987 EPA 
document entitled Drinking Water 
Criteria Document for Sulfate, studies 
found in the literature, and studies 
submitted by the petitioner. 

Toxicological data on sulfuric acid 
were reviewed for evidence indicating 
acute and chronic toxicity, 
carcinogenicity, mutagenicity, 
reproductive toxicity, developmental 
toxicity, and environmental effects. 

1. Acute toxicity. Sulfuric acid is a 
strongly acidic, corrosive substance, and 
is acutely toxic to all human tissue. The 
extent of tiseue damage is dependent 
upon concentration a^ duration of 
exposure, and can range from a mild, 
transient irritation, to corrosion, 
chemical bum, and. in extreme and 
isolated cases, death. In 10 percent 
concentration, mild comeal injury was 
produced m rabbits; while a 1 percent 
solution failed to produce permanent 
ocular damage in rabbits, and was only 
slightly to non-irritating upon dermal 
exposure after 48 hours. 

Reported cases of toxicity from 
ingested sulfuric acid were of an 
unusual origin, from either suicide 
attempts or accidental ingestion of 
sulfuric acid-containing products. 
Although toxicity in these cases is often 
severe, exposures of this type do not 
occur during normal tise of sulfuric acid. 

2. Chronic toxicity. Limited data on 
long-term human exposure to sulfuric 
acid with respect to occupational 
settings are available. Recent studies 
suggest that sulfuric acid aerosols at 
levels as low as 0.02 to 0.04 mg/m’may 
cause significant efiects on lung function 
in humans. Effects noted include 
increased risk of chronic bronchitis in 
smokers and reduced tracheobronchial 
clearance rate. Other studies suggest 
that sulfuric acid at concentrations as 
low as 0.04 mg/m* may act 
synergistically with copollutants such as 
ozone, NO], and metal particulates in 
causing decreased pulmonary diffusing 
capacity and bronchial hypersensitivity. 
These effects are presumably 
attributable to the acidic and oxidative 
properties of sulfuric acid, and are 
therefore pH and concentration 
dependent. It should be noted that 
ambient atmospheric concentrations of 
sulfuric acid are typically 100 to 1,000- 
fold lower than concentrations known to 
have significant adverse effects. 

The health effects of mixtures of 
sulfuric acid in aerosols is an area of 
toxicology which, to date, has not been 
thoroughly explored. However, 
environmental add aerosol mixtures 
have been the subject of many 
epidemiological studies and have been 
implicated in causing and exacerbating 
a variety of respiratory ailments. 

EPA has recently proposed to set a 
maximum contaminant level goal 
(MCLG) of 400 to 500 mg/liter of sulfate 
ions in drinking water (40 CFR part 141). 
The only adverse effects noted from 
exposure to higher levels (630 to 1,150 
mg/liter) of sulfate are dianhea and 
dehydration: infants being more 
sensitive than adults. 

3. Carcinogenicity. Several 
epidemiological studies have suggested 
an association between occupational 
exposure to sulfuric add aerosols and 
respiratory cancers such as laryngeal 
cancer. Si^eral animal studies failed to 
show any relationship between 
exposure to sulfuric acid aerosols and 
respiratory cancers. There are no human 
or animal data indicating that solution 
forms of sulfuric acid are carcinogenic. 

4. Mutagenicity. There is no evidence 
to conclude that sulfuric add may 
reasonably be antidpated to cause 
heritable genetic mutations. Only one 
study was found which examined 
mutagenicity of sulfuric acid; it reported 
that sulfuric acid was not mutagenic to 
bacteria when tested at 0.002 to 0.005 
percent concentrations. 

5. Reproductive and developmental 
toxicity. Pertinent data regarding 
reproductive dysfunctions or 
developmental disorders could not be 
located in the literature. Consequently, 
there is no basis on which to conclude 
that sulfuric acid may reasonably be 
expected to cause serious or irreversible 
reproductive and/or developmental 
effects. 

6. Environmental effects. Adverse 
environmental effeds frum sulfuric acid 
result from acidification. Available data 
indicate that the lethality of sulfuric acid 
to fresh water organisms occurs at pH 5 
or lower. Egg la3dng ceased at pH 5, and 
the viability of eggs in one study was 
reduced by 50 percent at pH 6.5. Studies 
have shown that soil acidifiGation below 
pH 5.5 results in large increases in 
liberated aluminum ions with a 
corresponding reduction in soil 
nitrification: soil nitrate (a plant 
nutrient) decreases, while soil ammonia 
(a plant toxicant) increases. Thus, 
although potential ecotoxicity from 
sulfate ions is negligible, prolonged 
exposure of terrestrial or aquatic 
environments to acidic conditions can 
be expected to produce adverse effects 
by releasing toxic cations, e.g., metals. 
Once mobilized, these materials can 
produce indirect toxicological effects. 

C. Use, Release, and Exposure 

1. Production and use. Sulfuric acid is 
the largest volume industrial diemical 
produced in the United States and in the 
worid. The United States produced over 
79 billion pounds of sulfuric acid in 1969. 

Industrial utilization of sulfuric acid in 
the United States is estimated to be 84.8 
billion pounds in 1991. 

2. Release and exposure. The 
principal pathways for the release of 
sulfuric acid to the environment include 
air emissions, wastewater discharges, 
and imderground injection of dilute 
solutions. The latter process constitutes 
the major method of disposal for this 
chemical. 

It is estimated that 85 percent of the 
sulfuric acid present in the atmosphere 
worldwide results finm the oxidation of 
SOs followed by reaction with 
atmospheric water. The presence of SOi 
in the atmosphere is largely due to coal 
burning and oil refining. It is estimated 
that direct sulfuric acid emissions fit)m 
the manufacture and processing of 
sulfuric acid accoimt for less than 5 
percent of atmospheric sulfuric acid. 

Under Clean Air Act regulations in 40 
CFR part 60 subpart H, EPA regulates 
sulfuric acid air releases from sulfuric 
acid production in relation to the 
amount of acid manufactured; there is 
allowed to be no more than 0.075 Kg of 
sulfuric acid released per metric ton 
produced. Under the Clean Water Act, 
parameters such as pH may be subject 
to both technology-based cmd water 
quality-based limitations. The 
technology-based limitations are either 
derived frnm nationally applicable 
effluent guidelines or pretreatment 
standards (many of which limit pH to a 
range of 6.0 to 9.0) or are based on (1) 
The permit writer's “Best Professional 
Judgement” if there is no applicable 
guideline for a direct discharge or (2) 
local pretreatment requirements. Water 
quali^ based limitations generally 
would be established to ensure that 
applicable water quality standards are 
attained and maintained. Dischargers 
are typically subject to monitoring 
provisions under which permittees are 
to report discharges of controlled 
parameters. 

Release of sulfuric acid solutions at or 
above pH 6 is not expected to result in 
adverse environmental effects. Under its 
section 313 reporting guidance, acid 
solutions with a pH of 8 or greater are 
considered by EPA as neutral, and as a 
result facilities are to report releases of 
these solutions to surface waters as 
zera 

In the case of underground injection, 
regulations promulgated under the 
Underground Injection Control (UIC) 
Program of the Safe Drinking Water Act 
(SDWA) specify that deep industrial 
waste disposal occurs in either Class 1 
or Class V Wells. The standards, 
requirements and the pmmitting process 
for the design, (^ration, monitoring. 
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and closure of Class I Wells were 
designed to prevent contamination of 
underground sources of drinking water 
(USDW). 

In addition to controls under the 
SDWA, regulations issued imder the 
Resource Conservation and Recovery 
Act (RCRA) (40 CFR part 148) allow 
underground injection into a Class I 
Well of aquaeous wastes with a pH of 2 
or less only if the waste is the subject of 
a successful "no migration" petition. 
This petition must demonstrate that 
there will be no migration of hazardous 
constituents for as long as the waste 
remains hazardous. The petition must 
also show that the injected fluid will not 
migrate within 10,000 years. There is 
currently no evidence which indicates 
that underground injection of sulfuric 
acid by Class I Wells would result in 
adverse environmental ejects. 

Injection of hazardous waste into 
shallow injection wells is prohibited 
under RCRA section 3020 and the UIC 
program of the SDWA (40 CFR 144.13). 
The disposal of nonhazardous industrial 
waste, such as treated sulfuric acid, into 
shallow injection wells is the subject of 
the Agency's current Class V rulemaking 
proceedings. In the interim, such wells 
are still subject to the prohibition in 
section 1422 of the SDWA against any 
injection which may endanger a 
drinking water source, as deHned in 
section 1421(d)(2). 

Total on-site land releases into 
surface impoundments of sulfuric acid 
during 1988 was 5,348,114 pounds, or 2.8 
percent of all on-site releases. Total off¬ 
site land releases during 1988 were 
14,625,618 pounds, or 13.2 percent of all 
off-site releases. Regulations 
promulgated imder RCRA at 40 CFR 
261.22 provide that aqueous wastes that 
exhibit a pH of less than or equal to 2 
are hazardous wastes. Land disposal of 
such wastes may take place only after 
pH adjustment above 2 or a successful 
"no migration” petition. 

IV. Precedents for Modified Lintingn 

There are precedents for qualihed 
chemical listings under EPCRA section 
313. The original list established by 
Congress contained a number of 
qualified listings including: aluminum 
(fume or dust), ammonium nitrate 
(solution), asbestos (ffiable), yellow or 
white phosphorus, vanadium (fume or 
dust), and zinc (fume or dust). Also, EPA 
recently qualified the aluminum oxide 
listing by exempting non-fibrous forms 
of aluminum oxide from the reporting 
requirements so that only fibrous 
aluminum oxide is subject to reporting 
(40 CFR part 372). EPA found that there 
was no evidence that non-fibrous forms 
of aluminum oxide cause adverse 

human health or environmental effects 
as speciHed under section 313. The 
decision to retain Bbrous forms of 
aluminum oxide was based on evidence 
that exposure to Hbrous forms of this 
chemical can reasonably be anticipated 
to cause cancer in humans. 

V. Rationale for Proposed Modiffcation 
of the Sulfuric Acid Listing 

Sulfuric acid aerosols meet the 
toxicity criteria of section 313(d)(2). 
EPA’s decision to delete non-aerosol 
forms of sulfuric acid is based on the 
Agency’s evaluation of sulfuric acid’s 
toxicity and the levels of sulfuric acid 
exposure to which humans and the 
environment may be subject. The non¬ 
aerosol forms of sulfuric acid are 
acutely toxic at a low pH; however, 
there is no information to indicate that 
non-aerosol forms of sulfuric acid 
present a health or environmental risk 
under ordinary exposure scenarios. The 
Agency believes that there is no 
evidence that non-aerosol sulfuric acid 
releases cause adverse effects to human 
health or the environment under 
ordinary exposure scenarios. The 
substance’s toxic properties are 
dependent upon concentration and 
duration of exposure. Only under 
aberrant conditions of exposure (i.e., 
spills onto the skin, deliberate ingestion) 
do solutions of sulfuric acid pose a 
potentially serious health hazard. 

EPA does not believe that non-aerosol 
forms of sulfuric acid meet the statutory 
criteria of section 313(d)(2)(A) regarding 
acute human health effects; specifically, 
that the "chemical is known to cause or 
can reasonably be anticipated to cause 
signiHcant adverse human health effects 
at concentration levels that are 
reasonably likely to exist beyond 
facility boundaries as a result of 
continuous or frequently recurring 
releases.” EPA’s review of the toxicity 
and exposure information indicates that 
althou^ sulfuric acid is acutely toxic it 
is unlikely that persons will be exposed 
to acutely toxic concentration levels 
beyond facility boundaries as "a result 
of continuous or frequently recurring 
releases.” 

Also, EPA does not believe that non¬ 
aerosol forms of sulfuric acid meet the 
chronic toxicity listing criteria in section 
(d)(2)(B) because the chemical in its 
non-aerosol forms is not known to cause 
nor can reasonably be anticipated to 
cause chronic health effects. The 
environmental listing criteria also are 
not met because the non-aerosol forms 
of sulfuric acid are not known to cause 
nor can be reasonably anticipated to 
cause a significant adverse effect on the 
environment of sufficient seriousness to 
warrant release reporting. 

Additionally, other statutory 
mechanisms exist by which iiiformation 
on spills of sulfuric acid will be made 
available to the public. For example, 
sulfuric acid is a hazardous substance 
under the Comprehensive 
Environmental Response, 
Compensation, and Liability Act of 1980 
(CERCLA). 

Releases of 1,000 pounds or more of 
sulfuric acid must be reported to the 
National Response Center under 
CERCLA section 103. CERCLA section 
103 requires that the person in charge of 
a facility or vessel immediately report a 
release of a reportable quantity or more 
of sulfuric acid (other than a federally 
permitted release) to the National 
Response Center. 'This section also 
provides a reduced reporting 
requirement for releases determined to 
be “continuous” and “stable in quantity 
and rate” (July 24,1990, 55 FR 30166). 
Releases of 1,000 pounds or more also 
must be reported to State and local 
authorities under EPCRA section 304. 
EPCRA section 304 requires the owner 
or operator of a facility to immediately 
report to the State emergency response 
commission and the local emergency 
planning committee when there is a 
release of a CERCLA hazardous 
substance requiring a report under 
CERCLA section 103(a) or when there is 
a release of one pound or more of a non- 
CERCLA Extremely Hazardous 
Substance (EHS). 'This section does not 
apply to any release which results in 
exposu: j to persons solely within the 
site on which a facility is located. 

Deleting non-aerosol forms of sulfuric 
acid from the section 313 list will not 
result in any significant reduction in the 
information now available to the public 
concerning spills of sulfuric acid. Since 
reporting of spills under section 313 is 
only required to be submitted to EPA as 
part of an overall annual release 
number, no direct and immediate notice 
to the public of such an accidental 
release or spill of sulfuric acid is 
available through section 313 reports or 
through the Toxics Release Inventory 
(TRI) data base, i.e., only annual release 
figures are available. 

In addition, data on storage of sulfuric 
acid for emergency planning purposes 
are already being collected at the local 
level. Under sections 311 and 312 of 
EPCRA, facilities are required to submit 
lists and inventories of chemicals on-site 
to local emergency planning committees 
to help them plan for emergencies and 
inform the public about the types of 
chemicals being handled in their 
communities. 

Therefore, EPA proposes to modify 
the listing for sulfuric acid by deleting 
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non-aerosol forms of sulfuric acid. EPA's 
proposal to delete non-aerosol forms of 
sulfuric acid &om the section 313 list is 
not meant to suggest that the Agency 
considers sulfuric acid to be a “safe” 
chemical. Rather, this proposed action 
reflects the fact that non-aerosol forms 
(tf the chemical do not meet the toxicity 
criteria set forth in section 313. 

Currently, most facilities base their 
threshold ^terminations for reporting 
under section 313 on the amounts of 
siilfuric add in solution form 
manufactured, processed, or otherwise 
used. For purposes of threshold 
determinations of stilfuric add (add 
aerosols) for reporting under section 313, 
a facility should consider any generation 
of airborne sulfuric add as manufacture, 
whether in the form of aerosols 
(including mists, vapors, gas. or fog) and 
without regard to partide size. The 
quantity of airbtnne sulfuric add 
manufactured, not the amount released, 
would be compared with the 25,000 
pound threshold. Generation of airborne 
sulfuric add is expected to occur from, 
but is not limited to: productiem or 
processing of sulfur trioxide (SOs). due 
to the extremely rapid reaction of sulfur 
trioxide with atmospheric water within 
the process or fadUty, produdion or 
processing of solutions of sulfuric add, 
and volatilization or vaporization of 
sulfuric add from manufreture or 
processing. 

VI. Rulemaking Record 

The record supporting this decision is 
contained in do^et control number 
OPTS-400057. All documents, including 
an index of the docket, are available to 
the public in the TSCA Public Docket 
Office from 8 a.m. to noon and 1 p.m. to 
4 p.m., Monday through Friday, 
exduding legal holidays. The TSCA 
Public Docket Office is located at EPA 
Headquarters, rm. NE-G004,401 M St., 
SW., Washington, DC 20460. 

VII. Request for Public Comment 

EPA requests comment on this 
proposal to delete non-aerosol forms of 
sulfuric acid from the listing of toxic 
chemicals under EPCRA section 313. All 
comments must be submitted on or 
before September 24,1991. 

Vin. Regulatory Assessment 
Requirements 

A. Executive Order 12291 

Under Executive Order 12291, EPA 
must judge whether a rule is “major” 
and therefore, requires a Regulatory 
Impact Analysis. EPA has determined 
that this is not a “major rule” because it 
will not have an efrect on the economy 
of $100 million or more. 

This proposed rule would decrease 
the impact of the section 313 reporting 
requirements on covered facilities and 
would result in cost-savings to industry, 
EPA, and the States. Therefore, this is a 
minor rule under Executive Order 12291. 

This proposed rule was submitted to 
the Office of Management and Budget 
(0MB) under Executive Order 12291. 

The current number of sites reporting 
releases of sulfuric acid is 5,347. Of 
these, 2,772 reported for sulfuric acid but 
reported no releases in aerosol form. 
Thus under the pr(^)osed rule these sites 
would no longer report Also, the 
economic analysis estimated that of the 
2,575 reporting sites that reported air 
releases, 14)69 to 2,128 sites wcmld no 
longer be required to report depending 
on their treatment efficiency of stack 
emissions because diey would no longer 
meet the threshold for reporting. Thus . 
the decrease in the number of reporting 
sites attributable to the rulemaking is 
estimated at between 3,841 (2,772 + 
1,069) and 4.900 (2.772 -|- 2,128). The 
estimated cost savings to industry 
changing the listing is estimated at 
$1,267 per year per reporting facility that 
no longer is required to report. The cost 
saving to EPA is $72 per facility per 
report The lower bound estimate of the 
total annual savings for industry and 
EPA from the partial delisting of sulfuric 
acid is $5,143,099. The upper bound 
estimate is $6,561,100 in savings 
annually. 

B. Regulatory Flexibility Act 

Under the Regulatory Flexibility Act 
of 1980, the Agency must conduct a 
small business andysis to determine 
whether a substantial number of small 
entities will be significantly affected by 
a proposed rule. Because the proposed 
rule results in cost savings to facilities, 
the Agency certifies that small entities 
will not be significantly affected by the 
proposed rule. 

C. Paperwork Reduction Act 

This proposed rule does not have any 
information collection requirements 
imder the provisions of the Paperwork 
Reduction Act of 1980,44 U.S.C 3501 et 
seq. 

List of Subjects in 40 CFR Part 372 

Chemicals. Community right-to-know. 
Environmental protection. Reporting and 
recordkeeping requirements. Toxic 
chemicals. 

Dated: July 15,1991. 

Victor). Kimm, 
Acting Assistant Administrator, Ofpceof 

Pesticides and Toxic Substances. 

Therefore, it is proposed that 40 CFR 
part 372 be amended as follows; 

1. The authority citation for part 372 
would continue to read as follows: 

Authority: 42 U.S.G 11013 and 11028. 

§ 372.65 (Amendedl 

2. In § 372.65(a) and (b) are amended 
by changing the entry for sulfuric add to 
read “Sulfuric add (add aerosols)” 
under paragraph (a) and for CAS 
numbed entry 7664-^93-9 under 
paragraph (b). 

[FR Doc. 91-17596 Filed 7-25-61; &45 am] 

MLUNO CODE S5W-Sa-F 

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Parte 61 and 69 

[CC Docket No. 91-141; FCC 91-159) 

Expanded Interconnection With Local 
Telephone Company Fadlltlee 

AOCNCV: Federal Communications 
Commission. 

action: Proposed rule. 

summary: The Commission initiated a 

notice of {Huposed rulemaking and 
notice of inquiry to consider removing 
barriers that currently impede die 
development of greater competition in 
the provision of interstate access 
transmission fadlities. In light of 
changing technological and maricet 
conditions, the Commission proposes to 
require that the Tier 1 local telephone 
companies offer expanded opportunities 
for interconnection with their networks 
for the provision of interstate special 
access service. The Commission also 
begins an inquiry into expanded 
interconnection for the provision of 
interstate switched transport service. 

dates: Comments are to be filed by 
August 6,1991, and replies are to be 
filed by September 5,1991. 

ADDRESSES: Federal Communications 
Commission, 1919 M Street, NW., 
Washington, DC 20554. 

FOR FURTHER INFORMATION CONTACT: 

Douglas Slotten (202) 032-9342. or 
Claudia Pabo (202) 632-4047, Policy and 
Program Planning Division, Common 
Carrier Bureau. 
SUPPLEMENTARY INFORMATION: The 
collection of information contained in 
this proposed rule has been submitted to 
the Office of Management and Budget 
for review under section 3504(h) of the 
Paperwork Reduction Act (44 U.S.C. 
3504(h). Copies of this submission may 
be pur^as^ frrom the Commission’s 
copy contractor. Downtown C(^y 
Center (202) 452-1422,1114 21st St.. 
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NW., Washington, DC 20036. Persons 
wishing to comment on this collection of 
information should direct their 
comments to Jonas Neihardt (202) 395- 
4814, O^ice of Management and Budget, 
Room 3235 NEOB, Washington, DC 
20503. A copy of any comments filed 
with the Office of Management and 
Budget should also be sent to the 
following address at the Commission: 
Federal Communications Commission, 
Office of Managing Director, Paperwork 
Reduction Project (3060-0298), 
Washington, DC 20554. For further 
information contact Judy Boley, 202- 
632-7513. 

OMB Number: 3060-0298. 
Title: Part 61—^Tariffs (Other than 

Tariff Review Plan); Part 69—Access 
Charges. 

Action: Proposed revision. 
Respondents: Businesses or other for- 

profit. 
Frequency of Response: On occasion. 
Estimated Annual Burden: 1015 

respondents; 2.67 responses per 
respondent; 258.13 hours per response; 
696,950 hours total annual burden. 

Needs and Uses: In this rulemaking, 
the Commission proposes requiring 
additional cost support and creation of a 
new price cap sub-index for services 
used by interconnecting parties to 
ensure that LECs offer expanded 
interconnection services at just, 
reasonable, and non-discriminatory 
rates. If this proposal is adopted, the 
additional cost support and the new 
price cap sub-index would be used by 
regulators to evaluate the lawfulness of 
the rates for expanded interconnection 
services. 

Summary of Notice of Proposed 
Rulemal^g and Notice of Inquiry 

This is a summary of the commission’s 
notice of proposed rulemaking and 
notice of inquiry in CC Docket No. 91- 
141, adopted May 9,1991, released June 
6,1991. llie full text of this Commission 
decision is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch (room 239), 
1919 M Street, NW., Washington, DC. 
The complete text of this decision may 
also be purchased fit)m the 
Commission’s copy contractors. 
Downtown Copy Center, 1114 21st 
Street, NW., Washington, DC 20037, 
(202) 452-1422. 

In major metropolitan areas, 
competitive access providers (CAPS) 
currently compete with the local 
exchange carriers (LECs) in the 
provision of special access connections 
between customer premises and 
interexchange carrier points of presence 
(POPs). The Commission’s current 
special access rate structure, however. 

effectively precludes CAPs or other 
interested parties from interconnecting 
with a local exchange carrier (LEC) to 
provide a portion of a special access line 
with the 1£C providing the remainder. In 
light of recent technological and 
economic changes, the Commission 
tentatively concludes that expanded 
opportunities for third-party 
interconnection with LEC facilities for 
the provision of interstate special access 
services, with its likely increase in 
competition, will produce significant 
benefits for consumers that will 
outweigh any potential costs. The 
Commission invites interested persons 
to comment on this conclusion. 

The Commission tentatively 
concludes that it should establish 
minimum criteria for the implementation 
of expanded interconnection for 
interstate special access. The 
Commission states that these minimum 
criteria can be met by either physical or 
virtual collocation arrangements as each 
carrier chooses. In proposing to allow 
the LECs to satisfy their interconnection 
obligations through virtual collocation 
meeting the minimum requirements 
proposed here, the Commission hopes to 
achieve the major benefits of physical 
collocation while still permitting the 
LECs a viable choice between physical 
and virtual collocation. 

The Commission tentatively 
concludes that an interconnecting party 
must be willing to interconnect its 
facilities with those of the LEC within 
one-eighth mile of a LEC central office in 
order to qualify for expanded 
interconnection. The Commission also 
tentatively concludes that an 
interconnecting party should have the 
ability to monitor and control its own 
circuits terminating in the LEC central 
office under virtual collocation 
arrangements. Additionally, the 
Commission tentatively concludes that 
under a virtual collocation approach, a 
LEC should be under an obligation 
reasonably to make available central 
office electronic equipment designated 
by the interconnector. The Commission 
invites comment on the proposed 
minimum terms and conditions for 
interconnection. The Commission also 
seeks comments on whether it should 
specify additional minimum 
interconnection criteria for either 
physical or virtual collocation. The 
Commission also asks for comment on 
the requirements that should apply to 
LECs implementing expanded 
interconnection on a voluntary basis. In 
addition, the Commission requests that 
parties address the use of these 
standards to govern the interconnection 
with LEC facilities of transmission 

systems using non-fiber optic 
technology. 

Finally, the Commission seeks 
comment on the treatment of proprietary 
equipment protocols used by 
interconnection equipment the LECs use 
to meet the needs of interconnecting 
parties. The Commission proposes that 
expanded interconnection for interstate 
special access be made available to all 
third parties, regardless of their possible 
classification as interexchange carriers 
(IXCs), end users, or CAPs, for example. 
The Commission also tentatively 
concludes that its proposed expanded 
interconnection rules should apply to all 
Tier 1 LECs (those with annual regulated 
revenues of over $100 million annually). 
The Commission seeks comment on 
these proposals. 

'The Commission tentatively 
concludes that it should adopt a new 
special access rate structure to 
accommodate expanded interconnection 
for interstate special access, and it 
seeks comment on alternatives for 
restructuring special access recurring 
charges to reflect virtual and physical 
collocation. Although the Commission 
tentatively concludes that changes in 
the current rate structure for non¬ 
recurring charges are not necessary, the 
Commission requests that interested 
parties address this issue. In addition, 
the Commission seeks comment on the 
pricing of central office equipment and 
the recovery of maintenance costs for 
central office equipment dedicated to 
serving interconnecting parties under a 
virtual collocation approach. 

Under physical collocation, the LEC 
would also impose rental charges for the 
use of central office, vaulting, and riser 
space, as well as associated support 
services by interconnecting parties. The 
Commission requests that interested 
parties address the benefits and 
drawbacks of using tariffs or individual 
contracts for defining the lease rates 
and terms as well as the proper 
regulatory classification of such 
offerings under the Communications 
Act. 

State plans for expanded 
interconnection include an element that 
is sometimes described as a 
“contribution” element to be paid to the 
LEC by interconnecting parties. Such a 
mechanism could be used with either 
physical or virtual collocation. While the 
Commission states that the need for a 
contribution element is unclear, 
particularly in the context of interstate 
special access, it invites interested 
parties to comment on whether such an 
element is necessary to alleviate any 
hardships caused by changes resulting 
from expanded interconnection. 
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The Commission proposes that the 
LECs be required to implement 
expanded interconnection for DSl and 
DS3 services as soon as possible after 
adoption of an order in this proceeding. 
In the case of other special access 
services, the Commission proposes to 
allow the LECs to implement the new 
rate structure changes for each of the 
four price cap special access service 
categories upon receipt of a request for 
expanded interconnection for the 
provision of one or more services in the 
category. 

The Commission observes that, with 
the advent of competition, the LECs may 
need added rate structure flexibility to 
compete for special access traffic. At the 
same time, the Commission may wish to 
proscribe certain possible forms of 
competitive response by the LECs on the 
ground that they do not represent fair 
competition. Accordingly, the 
Commission believes diat it may be 
appropriate to consider whether to 
establish new guidelines for review of 
LEC rate structure responses to 
competition, such as volume discounts, 
or distance-sensitive pricing of 
connection charges, channel termination 
charges, or their equivalents. The 
Commission also seeks comment on 
whether guidelines should be developed 
for review of any LEC proposals to 
increase channel termination charges for 
the connection from the customer 
premise to the end office and to reduce 
rates for the connection between the 
LEC end office and the IXC POP or other 
customer designated termination point. 

Although price cap standards for rate 
review generally provide necessary 
protection, the Commission tentatively 
concludes that the initial charges for 
rate elements implementing expanded 
interconnection for the provision of 
special access by price cap LECs should 
be subject to special scrutiny insofar as 
they apply to interconnecting parties, 
many of whom are the LECs 
competitors. The Commission 
tentatively concludes that the initial 
rates for the new elements to be paid by 
interconnecting parties should be 
reviewed not only under the existing 
price cap rules, but also pursuant to 
additional standards adopted in this 
proceeding. The Commission tentatively 
concludes that the price cap LECs 
should be required to justify the initial 
rate levels tariff elements implementing 
expanded interconnection used by their 
competitors, whether deemed new or 
restructured services under price caps. 
In particular, the Commission proposed 
that the LECs be required to describe 
how they determined the direct costs of 
providing expanded interconnection 

service and explain the overhead 
loadings used in rate development. In 
addition, the Commission proposes to 
require justification of the initial price 
level of any "contribution” element. The 
Commission also proposes to apply this 
level of scrutiny, insofar as feasible, to 
price cap LECs that voluntarily offer 
expanded interconnection for the 
provision of interstate special access. At 
the same time, the Commission invites 
interested parties to consider options for 
providing ^e protections necessary in 
these circumstances through pricing 
regulation. 

The Commission proposes that 
ongoing changes in special access rates 
for price cap carriers be subject to a 
price ceiling for a separate subindex of 
the services used by interconnecting 
parties, i.e., connection charges and 
special central office service charges. 
The Commission proposes that pricing 
flexibility for this rate element group be 
limited to annual increases of two 
percent relative to the percentage 
change in the price cap index for the 
special access service basket. Under 
this proposal, the connection and 
special central office service charges 
would also be included in the four 
special access service groups for 
purposes of applying the banding 
restrictions applicable to those 
groupings. The Commission proposes 
that the price of any "contribution" 
element be set at a specified level, and 
thereafter subject to change only 
through further order or recalculation 
pursuant to a prescribed formula. The 
Commission does not propose to change 
the rate bands applicable to the LECs’ 
DSl or DS3 offerings at this time. The 
Commission seeks comment on these 
proposals. The Commission seeks 
comment on the proper standards for 
review of the initial prices and 
subsequent price changes for the rate 
elements implementing expanded 
interconnection offered by rate of return 
LECs. 

The Commission tentatively 
concludes that increased competition in 
the provision of interstate special access 
services will not have significant 
imdesirable collateral effects. The 
Commission believes that authorizing 
expanded interconnection for interstate 
special access will not have adverse 
separations effects on the states. The 
Commission does not anticipate that 
expanded special access competition 
will have an adverse effect on rates for 
other LEC services, either. The 
Commission also noted state concerns 
that expanded interstate access 
competition would deprive states of 
authority over the development of 

intrastate access competition. The 
Commission invited interested parties to 
comment on these issues. 

Summary of Notice of inquiry 

As a second step in the Commission’s 
initiative to remove barriers to entry, 
thereby fostering the development of 
competition in the provision of interstate 
access facilities and services, the 
Commission instituted a notice of 
inquiry concerning the competitive 
provision of interstate switched 
transport service. This action will permit 
the Commission to gather additional 
information before determining whether 
to proceed with a proposal for expanded 
interconnection to permit the 
competitive provision of interstate 
switched transport service. 

The Commission generally notes that 
parties should assume that the 
requirements for expanded 
interconnection for the provision of 
switched transport would parallel those 
for special access, and seeks comment 
on these issues. 

The Commission notes th»t if 
expanded interconnection were to be 
adopted for switched transport, CAPs 
presumably would charge a cost-based 
flat rate for dedicated transport that 
could be more attractive to high-volume 
interstate access users than the current 
usage-based LEC switched transport 
rates. The Commission seeks comment 
on possible LEC responses to CAP flat 
rate pricing in the event of expanded 
interconnection for the provision of this 
service. The Commission also seeks 
comment on the need for a contribution 
element in connection with expanded 
interconnection for switched transport. 

In addition, the Commission requests 
that interested parties address the 
possible effects of expanded interstate 
switched transport interconnection on 
universal service as a result of 
jurisdictional cost shifts, the ability of 
the states to enforce their own 
regulations, and subsidy issues. The 
Commission specifically seeks comment 
on the areas in which subsidies are 
perceived to exist, the magnitude of 
such subsidies, and the potential effect 
of increased access competition on 
these subsidies. 

Ex Parte Rules 

1. This is a non-restricted notice and 
comment rulemaking proceeding. See 
generally § 1.1206(a] of the 
Commission’s rules, 47 CFR 1.1206(aJ, 
for rules governing permissible ex parte 
contacts. 



34162 Federal Register / VoL 56^ No. 144 / Friday, July 26, 1991 / Proposed Rules 

Regulatory Flexibility Requirements 

2. Pursaaat to the Regulatory 
Flexibility Act, the Commission certifies 
that the proposals made in this 
proceeding will not have a significant 
ecoaaomic impact on a substantial 
number of small entities, and that the 
Regulatory Flexibility Act is. therefore, 
not applicable to this proceeding. 

Ordering Clauses 

3. Accordingly, it is ordered. That 
Notice is hereby given of the proposed 
regulatory changes in intercoimection 
for the provision of interstate special 
access described above, and that 
comment is invited on these proposals. 

4. It is further ordered. That a notice 
of inquiry is instituted concerning the 
regulatory changes in interconnection 
for the provision of interstate switched 
transpe^ described above, and that 
comment is invited cm these proposals.^ 

5. It is further ardeped. That the 
Petition for Rulemaking filed by MFS is 
granted to the extent indicated herein. 
The Petitiem for Declaratory Ruling filed 
by Teleport is also granted to the extent 
indicate herein. 

List of Subjects in 47 CFR Part 61 and 09 

Communications common carriers. 
Reporting and recordkeeping 
requirements, Telephone. 

Federal Communications Ccumnission. 

William F. Caton, 

Acting Secretary. 

[FR Doc. 91-17828 Filed 7-25-91; 8:45 am] 

nLUNQ CODE e712-«1-« 

47 CFR Parts 73 and 76 

[MM Docket Na 91-168, DA 91-907] 

Radio Broadcaat and Television 
Broadcast Servfoea; CodWeafion of 
the Comialsslon’a PoMical 
Pro^tunialng Policies 

AOENCv: Federal Communictations 
Commission. 

ACTION: Proposed rule; extension of 
comment period. 

SUMMAflv: This actiem extends the time 
for fifiitg comments and reply comments 
to die notice of proposed rule making 
(notice) in MM Doc^ No. 91-166, 56 FR 
30526 (July 3,1991). The notice seeks 
comment on a variety of issues 
concerning politictal programming 

' These actions are Cakan pursuant lo sactions 1. 
4(i) and (j), 201-266. 218, 220 and 403 af the 
CommaBicatiops Act at amended. 47 U&ClSl. 154 
(i) a U). a(n..20i. 218. m and 403. 

obligations under the Communications 
Act. The National Association of 
Broadcasters and other interested 
parties requested the extension of time. 
Based on the complexity of the mattem 
raised in the notice in this proceeding, 
we find the requested extension of time 
warranted. 

DATES: Comments are now due on 
August 9,1991, and reply comments are 
now due on August 23,1991. 

addresses: Federal Commimications 
CoBunission, Washington, DC 20554. 

FOR FURTHER INFORMATION CONTACT: 

Milton O. Gross, Mass Media Bureau, 
(202) 632-7586. 

SUPPLEMENTARY INFORMATION: 

Order 

Adopted: July 18,1991. 

Released: July 19,1991. 

By the Chief. Mass Media Bureau: 

1. The National Association of 
Broadcasters and other interested 
parties request an extension of the time 
within which to file comments in the 
above captioned proceeding.^ 
Comments are now scheduled to be filed 
on July 26,1991, and reply comments are 
scheduled to be filed on August 14,1991. 
Based on the complexity of the matters 
raised in the notice in this proceeifing, 
the petitioners request that the thne for 
filing comments be extended until 
August 9,1991, and the reply comment 
date be extended until August 23,1991. 

2. Petitioners have shown good cause 
for this brief extension of time that will 
prolong the comment period in this 
proceeding by only 9 days. See 47 CFR 
1.46. 

3. Accordingly, It Is Ordered, That, 
Pursuant to authority delegated to the 
Chief, Mass Media Bureau in 47 CFR 
0.283, the time for filing comments and 
reply comments hi this proceeding are 
extended to August 9,1991, and Angu&l 
23,1991, re^tectively. 

Federal Communicatrom Commission. 

Roy ). Stewart, 

Chief, Mass Media Bureau. 
[FR Dea 81-17766 Hied 7-25-81; 8:45 amj 

BSUHa CODE S7ia<tl-« 

' In eddition to the National Association of 
Broodcasten. the parties joining this request are: 
Alibrltton Commonications Company; American 
Family Broadcast Group, Inc.; Association of 
Independent TelevMon Stations; CBS, Inc.; the Law 
Firm of DowLohnai a Albertsen; the Law Finn of 
Fisiwr Wayland Cooper a Leaden the Law Finn of 
Fletcher Hnnld 8 HUdietk Box Tetevisian Statioo. 
ln&; and National Broadcasting Company, Inc. 

DEPARTMENT OF THE INTERIOR 

Fish and WUdllfe Servioe 

50 CFR Part 17 

RIN 1018-AB66 

Endangered and Threatened Wildlife 
and Plants; Proposal To List the 
Sensitive Joint-Vetch (Aeschynomene 
VirginJea) as a Threatened Species 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Prt^osed rule. 

summary: Aeschynomene vii^inica is 
an annual legume that can grow up to 
six feet tall and has yellow, pea-^e 
flowers growing in racemes on short 
lateral branches. It requires the unique 
growing conditions occurring along 
segments of river systems that are close 
enough to the coast to be influenced by 
tidal action, yet far enough upstream to 
consist of fiesh or slightly brackish 
water. Hie present distribution of A. 
virginica includes New Jersey (two 
populations), Kteryland (one 
population). Virginia (six populations) 
and North Carolina (two populations). 
The joint-vetch has been extirpated fimn 
Pennsylvania and Ddawsare. Habitat 
alteration is the primary threat to the 
species' continu^ existence. Many of 
the sites where the species occiHred 

historically have hem dredged, filled or 
bulkheaded. Extant sites are potentially 
threatened by a proposed highway 
expansion and a {xtiposed electricity 
generating plant in New Jersey, by 
several proposed residential 
developmentB and water supply projects 
in ^rginia, as well es by other factors 
related to increased population growth, 
including road constnic^on, commercial 
development, water pollution, and bank 
erosion from motorboat traffic. 

OATES: Comments from all interested 
parties must be received by September 
24,199L Public hearing requests must be 
received by S^tember 9,1991. 

addresses: Comments and materials 
concerning this proposal should be sent 
to the Annapolis Fi^ Office, U.S. Fish 
and Wildlife Servioe, 1825 Virginia 
Street, Annapolis. MD 21401. Comments 
and materials received will be available 
for public inspection, by appointment, 
daring nmmal business hoim at the 
above address. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Judy Jacobs at the above address, 
telephone (301) 269-5446 
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SUPPLEMENTARY INFORMATION: 

Background 

A rare and specialized ecological 
community type occurs a short distance 
upstream of where certain rivers in the 
coastal plain of the eastern United 
States meet the sea. Referred to as 
freshwater tidal marshes, these 
communities are close enough to the 
coast to be influenced by tidal 
fluctuations, yet far enough upstream to 
consist of fresh or only slightly brackish 
water. Plants that grow in this 
environment are subjected to a cycle of 
twice-daily flooding that most plants 
cannot tolerate. The sensitive joint- 
vetch [Aeschynomene virginica) is a 
plant of such freshwater tidal 
communities. 

A. virginica is an annual legume 
(family Fabaceae) that attains a height 
of 1 to 2 meters (3-6 feet) in a single 
growing season. The stems are single, 
sometimes branching near the top. 
Leaves are even-pinnate, 2-12 
centimeters (0.6-4.8 inches) long, with 
entire, gland-dotted leaflets. The 
irregular, legume-type flowers are about 
1 cm (0.4 inch) across, yellow, streaked 
with red, and grow in racemes 
(elongated inflorescences with stalked 
flowers). The buit is a loment with 6-10 
segments, turning dark brown when 
ripe. Flowering begins late July and 
continues through September. Fruits are 
produced simultaneously from July to 
late October. Some observations 
indicate that seedlings may germinate 
only in “flotsam” (plant material) that 
has been deposited on the riverbank 
(Bruederle and Davison 1984). 

Aeschynomene virginica has been 
confused with other members of the 
genus, particularly A. indica, which is 
an introduced, weedy species, common 
in wet agricultural areas firom North 
Carolina to Florida, west to Texas and 
Arkansas. Another introduced member 
of this genus, A. rudis, has also been 
confused with A. virginica. This 
confusion has resulted in references to 
virginica in numerous week science 
publications (e.g. Boyette et al. 1979; 
Hackett and Murray 1986). The situation 
was clarified by Carulli and 
Fairbrothers (1988), who showed the 
three species to be distinguishable 
based on electrophoretic analysis of 
allozyme variation. Previous studies had 
also indicated the morphological 
distinctiveness of A. virginica. In her 
monograph of the genus, Rudd (1955) 
distinguishes A. virginica from A. indica 
based on the sizes of the fruit stipes and 
the flowers. Numerous other authors, 
including Femald (1939), Gleason and 
Cronquist (1963) and Radford et al. 

(1964) have recognized the taxonomic 
validity of A. virginica. The recently 

published Vascular Flora of the 
Southeastern United States: Volumes 
(Isley 1990) clearly distinguishes these 
three species of Aeschynomene. 

At present, the sensitive joint-vetch is 
extant in New Jersey, Maryland, 
Virginia and North Carolina. The plant’s 
status in North Carolina merits special 
comment. During the mid-1980’s, status 
survey work in North Carolina (Leonard 
1985) revealed that the species was no 
longer extant at any of the frve historic 
localities. Potential visible causes of 
population loss included commercial 
and housing developments, realignment 
of a highway, habitat conversion to a 
public beach, and competition from 
weedy species. In the course of survey 
work, six new occurrences of A. 
virginica were found, two in or adjacent 
to comfrelds and the remainder in 
roadside ditches. These new 
populations, however, have not proven 
to be stable. Three disappeared the year 
following their discovery, and another 
population has since disappeared. As of 
the summer of 1990, A. virginica is 
known to be extant in North Carolina 
only in two ditches connected to Lake 
Mattamuskeet, in Hyde County. 
Intensive freldwork in North Carolina’s 
estuarine freshwater tidal marshes 
during the 1990 field season revealed no 
new joint-vetch populations (A. 
Weakley, North Carolina Heritage 
Program, pers. comm., 1990). 

The currently known distribution of 
the species is as follows: New Jersey: 
one small population (-1- 50 individuals) 
on Wading Greek in Burlington County 
and one large population (-f 2000 on the 
Manumuskin ^ver in Cumberland 
County. The latter site, representing one 
of the few remaining examples of 
pristine freshwater tidal marsh habitat 
in the State and containing the largest 
known viable Aeschynomene virginica 
population, has been acquired by The 
Nature Conservancy. New Jersey 
historic records for A. virginica occur in 
Atlantic. Camden, Cape May, and Salem 
Counties. Additional potential habitat 
along the Mullica and Murice River 
Systems remains to be checked for the 
presence of jointvetch populations. 
Maryland: one population of about 200 
individuals on Manokin Creek, in 
Somerset County; historic records from 
Anne Arundel. Calvert, Charles, Prince 
Georges and Wicomico Counties. All 
historic records have been recently 
field-checked. North Carolina; As Stated 
above, A. virginica was known as of the 
summer of 1990 from two ditches in 
Hyde Coimty. 'The plant also occurred 
historically in Beaufort and Craven 
Counties. Virginia: This is the stronghold 

of the species’ current distribution. It 

occurs in six populations along four 
major river systems, as follows: (1) A 
population of about 40 individuals along 
the Potomac River in Stafford County; 
(2) an extensive population consisting of 
seven sub-populations along 
approximately 25 miles of the 
Rappahannock River in King George, 
Essex, Richmond and Westmoreland 
Coimties; (3) a large population 
consisting of frve sub-populations along 
an approximate 15-mile stretch of the 
Mattaponi River, a tributary of the York 
in Kind and Queen and King William 
Coimties; (4) frve subpopulations along a 
15-mile section of the Pamunkey River, 
another tributary of the York (King 
William and New Kent Counties); (5) a 
population of about 50 plants on the 
Chickahominy River, a tributary of the 
James River, in Charles City and James 
City Counties; and (6) a tiny population 
of some eight plants along the mainstem 
of the James River, in Charles City 
County. The species is apparently 
extirpated frt)m its type locality ^ther 
downstream on the Rappahannock in 
Middlesex County. Historic records also 
exist for Prince George and Surry 
Counties, along the James River. The 
historic range of the species also 
included Delaware, (New Castle 
County), where it was last observed in 
1899, and Pennsylvania (Delaware 
County), where it was last seen in 1891. 

Federal government actions on this 
species began on December 15,1980, 
when the Service published in the 
Federal Register a revised Notice of 
Review for Native Plants (45 FR 82480). 
Aeschynomene virginica was included 
in that notice as Category 2 species. 
Category 2 includes those taxa for 
which proposing to list as endangered or 
threatened species is possibly 
appropriate, but for which substantial 
data on biological vulnerability and 
threats are not currently available to 
support proposed rules. On November 
28,1983, the Service published in the 
Federal Register a supplement to the 
Notice of Review for Native Plants (48 
FR 53640); updated plant notices have 
been published on ^ptember 27.1985 
(50 FR 39528) and February 21,1990 (55 
FR 6184). A. virginica was included in 
these revisions as a Category 2 species. 

In 1985 the Service contracted with 
The Nature Conservancy’s Eastern 
Regional Office to conduct status survey 
work on A. virginica and several other 
Federal candidate species. Their report 
(Rawinski and Cassin 1986) indicated 
that suffrcient information did not exist 
at that time to support listing A. 
virginica as endangered or threatened. 
They recommended retention of this 
species in Category 2. Since this report 
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was submitted, four known occurrenoee 
of the species in North Carolina have 
disappeared, taxonomic uncertainties 
have been resolved, further surveys of 
potential habitat have been conducted, 
and threats to die species’ continued 
existence have intensified sufficienUy to 
support a listing as threatened. 

Summary of Factors Affecting the 
Species 

Section 4(a)(1) of the Endangered 
Species Act (16 U.S.C. 1531 et seq.) and 
regulations (50 CFR part 424) 
promulgated to implement the listing 
provisions of the Act set forth the 
procedures for adding species to the 
Federal lists. A spedes may be 
determined to be an endangered or 
threatened species due to one or more of 
the five factors described in section 
4(a)(1). These factors and their 
application to Aeschynomene virginica 
(L) B.S.P. (sensitive joint-vetch) are as 
follows: 

A. The Present or Threatened 
Destructicai, Modification, or 
Curtailment of Its HaMtat or Range 

The exthpation of the sensitive joint- 
vetch from Delaware and Pennsylvania 
and its elimination from many sites in 
other states can be direcdy attributed to 
anthropogenic habitat destruction. Many 
of the marshes where it occurred 
historically have been dredged and/or 
filled and the riverbanks bidkheaded or 
stabilized with riprap. This is most 
evident in historic locations aroimd 
Philadelphia (Bruedeiie end Davison 
1984). Other sources of potential or 
actual habitat destniction include 
impoundments and water withdrawal 
projects, road construction, commercial 
and residential development, and 
resultant pollution and sedimentation. 

The remaining stronghold of A. 
virginica is in Virginia, along the 
relatively narrow band of freshwater 
tidal sections of several river systems on 
the coastal plain. ’Ihese river sections 
are quite pristine, given their proximity 
to the major metropolitan areas of 
Washington, D.C. and Richmond, 
Viiginia. As the suburbs associated with 
these cities expand, die impacts to these 
river sections from residential and 
commercial development shoreline 
stabilization activities, point and non¬ 
point source discharges, recreational 
use, water development projects, and 
sedimentation from building and road 
construction, are all expected to 
increase greatly. 

Certain of these fectors are known to 
be harmfril to Aeschynomene virgmioa; 
others require further study to determine 
their effects. Shoreline staUIizatioo, as 
in placement of riprap, can destroy the 

species* habitat directly. Increased 
motorboat tra^c is known to be 
detrimental to freshwater tidal systems 
(A£. Sdiuyler, Philadeiphia Academy of 
Natural Sciences, pers. comm., 1989). In 
addition to direct toxic effects from fuel 
leaks, the wave action from boat wakes 
can rapidly erode the mudflats and 
banks where the joint-vetch grows. 
Along narrower river sections, the wake 
from a single boat may affect both 
shOTelines simultaneously. 

Sedimentation could affect A. 
virginica by inhibiting germination, 
smothering seedlings and/or promoting 
the invasion of weedy ^cies. Sipple 
(1990) notes that sedimentation of the 
Patuxent River in Maryland has allowed 
the common reed [Phragmites australis) 
to extend its range, displacing much of 
the wild rice [Zizania aquatica) that 
occurred historically along this river. 
Establishment of Phragmites or other 
invasive species could be especially 
detrimental to A virginica, which has 
evxdved to thrive in an environment 
with little competition from other plants. 

Two specific projects could threaten 
New Jersey’s large population of A 
virginica. One is the extension of a 
major highway, which is proposed to 
cross the Manumuskin River in the 
vicinity of the population. The plants 
and their habitat could be destroyed 
directly, during the construction process, 
or indirectly, through input of sediments, 
road salt, or petrochemicals. The other 
project is a coal-powered electric 
generating facility, proposed to be 
located less than a mile upstream from 
the population. There is concern that the 
disposal of by-products from this facility 
could degrade the plants’ habitat. 

Maryland’s one known joint-vetch 
population is located along Manokin 
Cre^, adjacent to a major highway. In 
addition to being vulnerable to various 
pollutants associated with the road, the 
population is flanked by invasive 
weeds, including Phragmites australis 
and mukflora rose [Rosa multiflora). 

In Virginia, most of the potential 
threats facing Aeschynomene virgnica 
and its habitat are associated with 
population growth. Within the 
Chesapeake Bay watershed, Virginia’s 
population is projected to increase by 
32% by the year 2020, a rate nearly twice 
that predicted for Maryland (19%) and 
four times that for Pennsylvania (8%) 
(Year 2020 Panel 1988). In areas local to 
the occurrence of Aeschynomene 
virginioa, growth rates may be even 
greater. Over the past ten years the 
human populab<Mi of King William 
County near the Mattaponi River joint- 
vetch population has grown more than 
60 per cent (Oberg 1900), and this 
growth rate is projected to continue. 

Residential developunent associated 
with this population increase is 
becoming evident. In early 1991, a 200- 
acre subdivision was completed in 
eastern King and Queen County. Ibis 
development includes a boat launch and 
pier on the Mattaponi. In the western 
part of the county, efforts are underway 
to secure the necessary zoning for a 500- 
acre development, which would include 
river access, an 18-hole golf course and 
other amenities. Without careful 
planning, such developments are likely 
incompatible with the continued 
existence of Aeschynomene virginica. 
The plants’ habitat can be destroyed by 
the construction of piers and dredging of 
boat slips or other recreational 
purposes. Additionally, water quality 
degradation in streams harboring A. 
virginica can result from uncontrolled 
runoff of pesticides, fertilizers, and other 
chemicals used on golf courses, lawns 
and gardens. Increased sewage effluent 
in the area may result in increased 
nutrient loading or pollution of local 
stream systems. 

Development pressures of great 
magnitude are also found close to fiie 
Washington. DC area. In 1987, a 1000- 
acre development was proposed on the 
Widewater Peninsula, a finger of land in 
Stafford County, Viiginia, that harbors 
the sole known Potomac River 
occurrence of Aeschynomene virginica. 
The original proposal called for over 
3150 dwellings, a conference center, golf 
course, air strip, stores, offices, a 1000- 
slip marina and industrial uses. ’This 
proposal required a rezoning, which was 
rejected. However, several alternative 
planned developments have been 
proposed, and the current intended land 
use of this area is for relatively hi^ 
intensity waterfront development, 
which, without careful planning, may 
not be compatible with the continued 
existence of A. virginica. 

In addition to expanded residential 
development, the population increase in 
Vir^nia will be accompanied by an 
increased demand for potable water. 
Tidal freshwater river systems are the 
source of freshwater in closest 
proximity to coastal communities and 
the obvious choice for obtaining this 
necessary commodity. The construction 
of Walker’s Dam has already eliminated 
the tidal influence on a significant 
portion of the ChickahtHniny River, 
perhaps destroying joint-vetch habitat in 
the process. 

Currently, the Newport News 
Waterworks projects a water deficit of 
35 million gallons per day (mgd) by the 
year 2040. The utility is beginning to 
evaluate numerous water supply 
options, three of which could potentially 



Federal Register / Vol. 56, No. 144 / Friday, July 26, 1991 / Proposed Rules 34165 

[ a^ect A. virginica habitat. First is the 
[ withdrawal of 40 mgd from the James 

River above Richmond. A second 
' alternative would involve a pump over 
\ from the Pamunkey and Chickahominy 

Rivers (a 40 mgd withdrawal rate is 
I proposed for each river). A third 

alternative calls for a maximum 75 mgd 
withdrawal from the Mattaponi River (B. 
Gladden, TNG, Charlottesville, VA, pers. 

, comm., 1991). 
1 Spotsylvania County has projected 
I that it will need to increase its capacity 

to provide potable water by 1995. The 
County has applied for a permit to 
withdraw some 8.2 mgd from Po Creek 
(a tributary of the Mattaponi River). 
Stafford and Spotsylvania Counties and 
the City of Fredericksburg are also 
discussing a 24 mgd withdrawal from 
the Rappahannock River at 
Fredericksburg. 

Hanover County, Virginia, proposes to 
begin operating a reservoir for public 
water supply to the Mechanicsville- 
Chickahominy area by the end of this 
century. The reservoir would be created 
by constructing a cross-stream 
impoundment on Crump Creek, a 
tributary to the Pamunkey River. The 
implementation of this proposal would 
include a 25 mgd withdrawal from the 
Pamunkey River. 

The effects of these proposed water 
supply projects on A. virginica are very 
likely to be detrimental and clearly need 
to be evaluated, both on a local and a 
regional basis. The withdrawal of large 
amounts of freshwater could raise the 
salinity of the marsh systems occupied 
by the joint-vetch, possibly beyond the 
species’ tolerance limits. Certain other 
key plant and animal species in this 
community type could also succumb, 
with unknown impacts to the system as 
a whole. Salinity changes might also 
promote the invasion of weedy plant 
species that could readily out-compete 
the joint-vetch. 

B. Overutilization for Commercial, 
Recreational, Scientific, or Educational 
Purposes 

A. virginica has not been a target for 
collection, since it grows in a 
specialized habitat and would not 
survive under normal garden conditions. 
The plant has been collected in the past 
for scientific study. The increased 
visibility of the species as a result of the 
publication of this proposed rule might 
increase the perceived value of 
specimens to collectors. 

C. Disease or Predation 

Observations in North Carolina have 
indicated severe depredation of seeds 
by tobacco budworms and com 
earworms (Leonard 1985). It is unlikely 

that these predators would prove to be a 
problem in other populations throughout 
the species' range, as they would not 
occur in typical wetland habitat 

D. The Inadequacy of Existing 
Regulatory Mechanisms 

The sensitive joint-vetch is listed as 
endangered by the States of Maryland, 
New Jersey, and North Carolina, but is 
afforded no legal protection in Virginia. 
The Maryland Threatened and 
Endangered Species regulations 
(COMAR 08.03.08) prohibit taking of 
endangered plant species from State 
property except by special permit, and 
furfter prohibit taking from private 
property without the written permission 
of the landowner. However, these 
regulations do not prohibit alteration of 
the habitat in which these species occur. 
Protection of habitat is afforded 
Aeschynomene under Maryland’s 
Critical Areas legislation. COMAR 
14.15.09 prohibits any activity that may 
adversely affect any endangered or 
threatened species or its habitat within 
100 feet of the upper limit to a tidal 
wetland. The joint-vetch is afforded 
legal protection in North Carolina by 
North Carolina general statutes $ 106- 
202.122,106-202.19 (CIJN.SUP.1985), 
which prohibit interstate trade without a 
permit, prohibit taking without written 
permission of landowners, and provide 
for monitoring and management of state- 
listed species. However, this legislation 
provides no habitat protection for listed 
species. In Virginia, the State with the 
greatest number of populations of A. 
virginica, there is no protection. Even if 
the species were listed under Virginia’s 
Endangered Plant and Insect Species 
Act (tide 3.1, chapter 39), it would be 
protected from take, but destruction or 
alteration of its habitat would be 
unregulated. In these States, listing 
under the Endangered Species Act 
would provide additional protection 
particularly for the habitat of A. 
virginica. In New Jersey, numerous laws 
pertain to the protection of endangered 
plants. The New Jersey Endangered 
Plant Species List Act (NJ SA 13:1B- 
15.151-158) merely provides for the 
creation of a list of rare plants and 
offers no protection from take or habitat 
alteration. However, other State laws 
provide substantial protection. One New 
Jersey population occurs within the area 
protected by the Pinelands Protection 
Act (NJ AC 7:50-6.24), which prohibits 
any development that would adversely 
affect the survival of any local 
population of an endangered or 
threatened species. The regulations 
governing the Coastal Area Facility 
Review Act (N.J.S.A. 13:19-1 et se^.) 
state that habitat for endangered and 

threatened species on Federal or State 
lists or under active consideration for 
inclusion on either list will be 
considered "special areas”. 
Development in these areas is 
prohibited unless it can be shown that 
the rare species’ habitat would not be 
adversely affected. The population 
protected under the Pinelands 
legislation also falls within the area 
covered by this Act The New Jersey 
Freshwater Wetlands Protection Act 
(N.J.S.A. 13:9B-1 etseq.) prohibits 
regulated activities from jeopardizing 
threatened or endangered species or 
adversely modifying their historic or 
documented habitat, but this protection 
extends only to Federally listed plants. 
Therefore, Federal listing would activate 
this law on behalf of New Jersey’s other 
known (and much larger) population of 
A. virginica. 

E. Other Natural or Manmade Factors 
Affecting Its Continued Existence 

Whether due to causes mentioned 
under Factor A or to other as yet 
unidentified threats, the extent of 
Aeschynomene virginica along river 
systems in Virginia is contracting. On 
both the Rappahannock and the James 
Rivers, Aeschynomene virginica was 
collected historically some 10 miles 
further upstream and downstream than 
it is ciurently known to exist. It remains 
on only one section of the Chickahominy 
River, where it once had a much broader 
distribution, as noted from historical 
collections (T. Wieboldt, VPI&SU 
Herbarium, pers. comm., 1990). 

The Service has carefully assessed the 
best scientific and commercial 
information available regarding the past, 
present and future threats faced by this 
species in determining to propose Ais 
rule. Based on this evaluation, the 
preferred action is to list Aeschynomene 
virginica as threatened. The species is 
not in immediate danger of extinction, 
due primarily to its current distribution 
along six river systems in Virginia. 
However, the best available data 
indicate that it qualifres as a threatened 
species, based on the projected outlook 
for human population increase and 
associated commercial and suburban 
development, demand for water, and 
increased human use along these river 
systems. Increased development has 
proven to be detrimental to A. virginica 
and its specialized habitat, as indicated 
by the species’ extirpation from two 
States and numerous counties in the 
States where it is yet extant. 

Critical Habitat 

Section 4(a)(3) of the Act as amended, 
requires that, to the maximum extent 
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prudent and determinable, the Secretary 
propose critical habitat at the time the 
species is proposed to be endangered or 
threatened. The Service Hnds that 
designation of critical habitat is not 
prudent for this species at this time. As 
discussed under Factor B in the 
Summary of Factors Affecting the 
Species, Aescbynomene virginica is 
threatened by taking, an activity 
difficult to enforce against and only 
regulated by the Act with respect to 
plants in cases of (1) removal and 
reduction to possession of listed plants 
from lands under Federal jurisdiction, or 
their malicious damage or destruction 
on such lands; and (2) removal, cutting, 
digging up, or damaging or destroying in 
knowing violation cif any State law or 
regulation, including State criminal 
trespass law. Such provisions are 
difficult to enforce, and publication of 
critical habitat descriptions and maps 
would make the joint-vetch more 
vulnerable and increase enforcement 
problems. All involved parties and 
principal landowners have been notihed 
of the location and importance of 
protecting this species' habitat. 
Protection of this species' habitat will be 
addressed through the recovery possess 
and through the section 7 jeopardy 
standard. Therefore, it would not now 
be prudent to determine critical habitat 
for this species. 

Available Conservation Measures 

Conservation measures provided to 
species listed as endangered or 
threatened under the Endangered 
Species Act include recognition, 
recovery actions, requirements for 
Federal protection, and prohibitions 
against certain practices. Recognition 
through listing encourages and results in 
conservation action by Federal, State, 
and private agencies, groups, and 
individuals. The Endangered Species 
Act provides for possible land 
acquisition and cooperation with the 
States and requires that recovery 
actions be carried out for all listed 
species. The protection required of 
Federal agencies and the prohibitions 
against certain activities involving listed 
plants are discussed, in part, below. 

Section 7(a) of the Act, as amended, 
requires Federal agencies to evaluate 
their actions with respect to any species 
that is proposed or listed as endangered 
or threatened. Regulations implementing 
this interagency cooperation provision 
of the Act are codified at 50 CFR part 
402. Section 7(a)(4) requires Federal 
agencies to confer informally with the 
Service on any action that is likely to 
jeopardize the continued existence of a 
proposed species or result in destruction 
or adverse modification of proposed 

critical habitat. If a species is listed 
subsequently, section 7(a)(2) requires 
Federal agencies to ensure that 
activities they authorize, fund, or carry 
out are not likely to jeopardize the 
continued existence of such a species or 
to destroy or adversely modify its 
critical habitat. If a Federal action may 
affect a listed species or its critical 
habitat, the responsible Federal agency 
must enter into formal consultation with 
the Service. Because A. virginica occurs 
in wetland habitat, many projects 
potentially affecting it would be within 
the permitting authority of the U.S. 
Afmy Corps of Engineers. The water 
supply and development projects 
mentioned under Factor A are among 
such projects. 

The listing of this plant also brings 
sections 5 and 6 of the Endangered 
Species Act into full effect on its behalf. 
Section 5 authorizes the acquisition of 
lands for the purpose of conserving 
endangered and threatened species. 
Pursuant to section 6, the Service may 
grant funds to affected states for 
management actions aiding the 
protection and recovery of the species. 

Listing sensitive joint-vetch as 
threatened provides for development of 
a recovery plan. Such a plan will bring 
together State, Federal, and private 
efforts for conservation of the species. 
The plan will establish an 
administrative framework, sanctioned 
by the Act. for agencies to coordinate 
activities and cooperate with each other 
in conservation efforts. The plan will 
also set recovery priorities and estimate 
the cost of various studies or other tasks 
necessary to accomplish them. It will 
assign appropriate functions to each 
agency and a time frame within which 
to complete them. It may also identify 
specific areas that need to be monitored 
and possibly managed for the 
conservation of the species. 

The Act and its implementing 
regulations found at 50 CFR 17.71 and 
17.72 set forth a series of general 
prohibitions and exceptions that apply 
to all threatened plants. All trade 
prohibitions of section 9(a)(2) of the Act, 
implemented by 50 CFR 17.71 apply. 
These prohibitions, in part, make it 
illegal for any person subject to the 
jurisdiction of the United States to 
import or export, transport in interstate 
or foreign commerce in the course of a 
commercial activity, sell or offer for sale 
this species in interstate or foreign 
commerce, or to remove and reduce to 
possession the species from areas under 
Federal jurisdiction. Seeds from 
cultivated specimens of threatened plant 
species are exempt from these 
prohibitions provided that a statement 

of “cultivated origin” appears on their 
containers. In addition, for listed plants, 
the 1988 amendments (Pub. L. 100-478) 
to the Act prohibit the malicious damage 
or destruction on Federal lands and the 
removal, cutting, digging up, or 
damaging or destroying of listed plants 
in knowing violation of any State law or 
regulation, including State criminal 
trespass law. Certain exceptions apply 
to agents of the Service and State 
conservation agencies. The Act and 50 
CFR 17.72 also provide for the issuance 
of permits to carry out otherwise 
prohibited activities involving 
threatened species under certain 
circumstances. 

It is anticipated that few trade permits 
would ever be sought or issued because 
the species is not common in cultivation 
or in the wild. Requests for copies of the 
regulations on plants and inquiries 
regarding them may be addressed to the 
Office of Management Authority, U.S. 
Fish and Wildlife Service, room 432, 
4401 N. Fairfax Dr., Arlington, VA 
22203-3507, (703/358-2104). 

Public Comments Solicited 

The Service intends that any final 
action resulting from this proposal will 
be as accurate and as effective as 
possible. Therefore, comments or 
suggestions from the public, other 
concerned governmental agencies, the 
scientiHc community, industry, or any 
other interested party concerning this 
proposed rule are hereby solicited. 
Comments particularly are sought 
concerning; 

(1) Biological, commercial trade, or 
other relevant data concerning any 
threat (or lack thereof) to this species: 

(2) The location of any additional 
populations of this species and the 
reasons why any habitat should or 
should not be determined to be critical 
habitat as provided by section 4 of the 
Act; 

(3) Additional information concerning 
the range, distribution, and population 
size of this species; and 

(4) Current or planned activities in the 
subject area and their possible impacts 
on this species. 

Final promulgation of the regulation 
on this species will take into 
consideration the comments and any 
additional information received by the 
Service, and such communications may 
lead to a final regulation that differs 
from this proposal. 

The Endangered Species Act provides 
for a public hearing on this proposal, if 
requested. Requests must be received 
within 45 days of the date of publication 
of the proposal. Such requests must be 
made in writing and addressed to the 
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Annapolis Field Office (see ADDRESSES 
section). 

National Environmental Policy Act 

The Fish and Wildlife Service has 
determined that an Environmental 
Assessment, as defined under the 
authority of the National Environmental 
Policy Act of 1969, need not be prepared 
in connection with regulations adopted 
pursuant to section 4(a) of the 
Endangered Species Act of 1973, as 
amended. A notice outlining the 
Service's reasons for this determination 
was published in the Federal Register on 
October 25,1983 (48 FR 49244). 
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Species 

Scientific name Common name 
Historic range 

Fabaceae—Bean family: 

Aeschynomene virginica_ Sensitive joint-vetch U.S.A (DE. MO, NC. NJ. PA VA)..... T 

Author 

The primary author of this proposed 
rule is Judy Jacobs, Annapolis Field 
Office, U.S. Fish and Wil^ife Service, 
1825 Virginia Street, Annapolis, 
Maryland 21401 (301) 269-5448. 

List of Subjects in 50 CFR Part 17 

Endangered and threatened species. 
Exports, Imports, Reporting and 
recordkeeping requirements, and 
Transportation. 

Proposed Regulation Promulgation 

PART 17—{AMENDED] 

Accordingly, it is hereby proposed to 
amend part 17, subchapter B of chapter 
1, title 50 of the Code of Federal 
Regulations, as set forth below: 

1, The authority citation for part 17 
continues to read as follows: 

Authority: 16 U.S.C 1361-1407; 16 U.S.C, 
1531-1544:16 U.S.C 4201-4245; Public Law 

99-625,100 Stat. 3500, unless otherwise noted. 

2. It is proposed to amend 917.12(h) 
by adding the following, in alphabetical 
order imder the family Fabaceae to the 
List of Endangered and Threatened 
Plants: 

§ 17.12 Endangered and threatened 
planta. 
***** 

(h) * * * 

Status When listed 
Critical 
habitat 

Special 
rules 

NA NA 

Dated: July 2,1991. 

Richard N. Smith, 

Acting, Director, Fish and Wildlife Service. 

(FR Doc. 91-17780 Filed 7-25-91; 8:45 am] 

BILUNQ CODE 4310-SS-M 
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DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

[Docket No. 91-107] 

Availability of Environmental 
Assessments and Findings of No 
Significant Impact Relative to Issuance 
of Permits to Field Test Genetically 
Engineered Organisms 

agency: Animal and Plant Health 
Inspection Service. USDA. 
action: Notice. 

summary: We are advising the public 
that five environmental assessments 
and findings of no significant impact 
have been prepared by the Animal and 
Plant Health Inspection Service relative 
to the issuance of permits to allow the 
field testing of genetically engineered 
organisms. The assessments provide a 
basis for the conclusion that the Held 
testing of these genetically engineered 
organisms will not present a risk of the 
introduction or dissemination of a plant 
pest and will not have a significant 

impact on the quality of the human 
environment. Based on these findings of 
no signiHcant impacL the Animal and 
Plant Health Inspection Service has 
determined that environmental impact 
statements need not be prepared. 

ADDRESSES: Copies of the 
environmental assessments and findings 
of no significant impact are available for 
public inspection at USDA, room 1141, 
South Building, 14th Street and 
Independence Avenue, SW., 
Washington, DC, between 8 a.m. and 
4:30 p.m., Monday through Friday, 
except holidays. 

FOR FURTHER INFORMATION CONTACT: 

Mary Petrie, Program Specialist, 
Biotechnology Permits, Biotechnology, 
Biologies, and Environmental Protection, 
Animal and Plant Health Inspection 
Service, U.S. Department of Agriculture, 
room 850, Federal Building, 6505 Belcrest 
Road, Hyattsville, MD 20782, {301) 436- 
7612. For copies of the environmental 
assessments and findings of no 
significant impact, write Clayton Givens 
at this same address. The documents 
should be requested under the permit 
numbers listed below. 

SUPPLEMENTARY INFORMATION: The 
regulations in 7 CFR part 340 regulate 
the introduction (importation, interstate 
movement, and release into the 
environment) of genetically engineered 
organisms and products that are plant 
pests or that there is reason to believe 
are plant pests (regulated articles). A 
permit must be obtained before a 
regulated article can be introduced into 

the United States. The regulations set 
forth procedures for obtaining a limited 
permit for the importation or interstate 
movement of a regulated article and for 
obtaining a permit for the release into 
the environment of a regulated article. 
The Animal and Plant Health Inspection 
Service (APHIS) has stated that it would 
prepare an environmental assessment 
and, when necessary, an environment 
impact statement before issuing a permit 
for the release into the environment of a 
regulated article (see 52 FR 22906). 

In the course of reviewing the permit 
applications, APHIS assessed the 
impact on the environment of releasing 
the organisms under the conditions 
described in the permit applications. 
APHIS concluded that the issuance of 
the permits listed below will not present 
a risk of plant pest introduction or 
dissemination and will not have a 
significant impact on the quality of the 
human environment. 

The environmental assessments and 
findings of no significant impact, which 
are based on data submitted by the 
applicants as well as a review of other 
relevant literature, provide the public 
with documentation of APHIS’ review 
and analysis of the environmental 
impacts associated with conducting the 
field tests. 

Environmental assessments and 
findings of no significant impact have 
been prepared by APHIS relative to the 
issuance of the following permits to 
allow the field testing of genetically 
engineered organisms: 

Permit Number | Permitlee Date 
Issued Organism Field Test Location 

91-094-01 (reneMral 
of 90-032-01 
issued on 05-06- 
90). 

91-105-01.- . 

Monsanto Agricultural Company. 06-25-91 Potato plants genetically engineered to express the viral coat 
proteins from potato virus X (PVX), potato virus Y (PVY), and/ 
or potato leaf roll virus (PLRVO- 

Benton (bounty, 
Washington. 

Pioneer Hi-Bred International, Incor¬ 
porated. 

06-27-91 Com plants genetically to express a phosphirxithricin bialaphos 
herbicide tolerance gene arid two marker genes. 

Polk County, Iowa. 

91-100-01. Ciba-Geigy Biotechnology Research.. 06-28-91 Com plants genetically engineered to express two marker genes.. Molokai, Hawaii. 
91-129-01. Holden's Foundation Seeds, Incor¬ 

porated. 
07-01-91 Com plants genetically engineered to express a phosphinotricin- 

N-acetyftransferase (PAT) gene to confer tolerance to the 
herbicide glufosinate. 

Iowa County, Iowa. 

91-115-01. U.S. Department of Agriculture, Agri¬ 
cultural Research Service. 

07-08-91 Tobacco plants genetically engineered to express the beet curly 
top virus (BCTV) capsid protein and two marker genes. 

Benton County, 
Washington. 

The environmental assessments and 
findings of no significant impact have 
been prepared in accordance with: (1) 
The National Environmental Policy Act 
of 1969 (NEPA) (42 U.S.C. 4331 et seq.). 

(2) Regulations of the Council on 
Environmental Quality for Implementing 
the Procedural Provisions of NEPA (40 
CFR parts 1500-1509), (3) USDA 
Regulations Implementing NEPA (7 CFR 

part lb), and (4) APHIS Guidelines 
Implementing NEPA (44 FR 50381-50384. 
August 28,1979, and 44 FR 51272-51274, 
August 31,1979). 
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Done in Washington, DC, this 23rd day of 
July 1991. 
James W. Glosser, 
Administrator, Animal and Plant Health 
Inspection Service. 
[FR Doc. 91-17776 Filed 7-25-91; 8:45 am) 
Biuma COOE 3410-34-M 

Soil Conservation Service 

Chunky River Watershed, MS 

agency: Soil Conservation Service, 
U.S.D.A. 

action: Notice of a finding of no 
significant impact. 

SUMMARY: Pursuant to section 102(2](C) 
of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Guidelines (40 
CFR part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
part 650); the Soil Conservation Service, 
U. S. Department of Agriculture, gives 
notice that an environmental impact 
statement is not being prepared for 
Chunky River Watershed, Newton and 
Neshoba Counties, Mississippi. 

FOR FURTHER INFORMATION CONTACT. L. 
Pete Heard, State Conservationist, Soil 
Conservation Service, suite 1321, A.H. 
McCoy Federal Building, 100 West 
Capitol Street, Jackson, Mississippi 
39269, telephone 601-965-5205. 

SUPPLEMENTARY INFORMATION: The 
environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, L Pete Heard, State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The project concerns a supplemental 
plan for the purpose of reducing flood 
damages to urban areas along Newton 
Creek and its Tributary No. 2. The 
planned works of improvement consist 
of 0.8 mile of channel modifications 
which includes channel enlargement. 

ITie Notice of a Finding of No 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency and to various 
Federal, State, and local agencies and 
interested parties. A limited number of 
copies of the FONSI are available to fill 
single copy requests at the above 
address. Basic data developed during 
the environmental assessment are on 
file and may be reviewed by contacting 
L. Pete Heard. 

No administrative action on 
implementation of the proposal will be 

taken until 30 days after the date of this 
publication in the Federal Register. 

“(This activity is listed in the Catalog of 
Federal Domestic Assistance imder No. 
10.904—Watershed Protection and Flood 
Prevention and is subject to the provisions of 
Executive Order 12372 which requires 
intergovernmental consultation with State 
and local officials.)” 

Dated: July 18,1991. 

L. Pete Heard, 
State Conservationist 
[FR Doc. 91-17727 Filed 7-25-91; 8:45 am) 
BILUNQ COOE 3410-1S-H 

DEPARTMENT OF COMMERCE 

Agency Form Under Review by the 
Office of Management and Budget 
(0MB) 

DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

Agency: International Trade 
Administration. 

Title: Foreign Buyer Program: 
Application, E^ibitor Data, and 
Evaluation. 

Form Numbers: Agency—ITA-426P, 
OMB—0625-0151. 

Type of Request: Extension of the 
expiration date of a currently 
approved collection. 

Burden: 7,330 respondents; 1,335 
reporting hours. 

Average Hours Per Response: ITA- 
4014P—10 minutes; ITA-4015P—10 
minutes; ITA-4102P—3 hours, 10 
minutes. 

Needs and Uses: The International 
Trade Administration (ITA) runs the 
Foreign Buyer Program (FBP) to 
encourage foreign buyers to attend 
selected domestic trade shows in high 
export potential industries and to 
facilitate contact between U.S. 
exhibitors and foreign visitors. The 
application is the vehicle used by a 
potential show organizer to provide 
(1) his experience, (2) ability to meet 
the special conditions of the Foreign 
Buyer Program and (3) information 
about the domestic trade show such^ 
as number of U.S. exhibitors and 
percentage of net exhibit space 
occupied by U.S. companies vis-a-vis 
non-U.S. exhibitors. TTie exhibitor 
data form is completed by U.S. 
exhibitors participating in a FBP 
domestic trade show and used to list 
the firm and its product in an Export 
Interest Directory which is distributed 
worldwide for use by Foreign 
Commercial Officers in recruiting 
delegations of foreign buyers to attend 

the show. The exhibitor evaluation is 
sent to U.S. exhibitors after the show 
to determine the results of ITA’s 
efiorts to bring together foreign buyers 
and U.S. firms. 

Affected Public: Businesses or other for 
profit; small businesses or 
organizations. 

Frequency: On occasion; annually. 
Respondent’s Obligation: Required to 

obtain or retain a benefit. 
OMB Desk Officer: Marshall Mills, 395- 

7340. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce, room 5327, 
14th and Constitution Avenue NW., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Marshall Mills, OMB Desk Officer, room 
3208 New Executive Office Building, 
Washington, DC 20503. 

Dated: July 22,1991. 
Edward Michals, 
Departmental Clearance Officer, Office of 
Management and Organization. 
[FR Doc. 91-17750 Filed 7-25-91; 8:45 am) 
BILUNO CODE 3510-CW-M 

Agency Form Under Review by the 
Office of Management and Budget 
(OMB) 

DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

Agency: International Trade 
Administration. 

Title: Marketing Data Form. 
Form Numbers: Agency—ITA-466P: 

OMB—0625-0047. 
Type of Request: Extension of the 

expiration date of a currently 
approved collection. 

Burden: 2,300 respondents; 1,725 
reporting hours. 

Average Hours per Response: 45 
minutes. 

Needs and Uses: The Marketing Data 
Form (MDF) is sent to participants 
along with other materials necessary 
to participate in an ITA trade 
exhibition, trade mission or 
Matchmaker. The MDF provides 
information necessary to produce 
export promotion brochures and 
directories and to arrange 
appointments and prospect calls on 
behalf of the participants with key 
prospective buyers, agents. 
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distributors or government officials. 
Specific information is also requested 
in terms of the participants' objectives 
regarding agents, distributors. Joint 
prospective agents, e.g., physical 
facilities, tecl^cal capabilities, 
financial strength, staff, 
representation of complementary 
lines, etc. 

Affected Public Businesses or other for 
proHt; small businesses or 
organizations. 

Frequency: On Occasion. 
Respondent’s Obligation: Required to 

obtain or retain a beneht. 
OMB Desk Officer Marshall Mills, 395- 

7340. 
Copies of the above information 

collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce, room 5327, 
14th and Constitution Avenue NW., 
Washington, E)C 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Marshall Mills, OMB Desk Officer, room 
3208, New Executive Office Building, 
Washington, DC 20503. 

Dated: July 22,1991. 

Edward Michals, 
Departmental Clearance Officer, Office of 
Management and Organization. 
[FR Doc. 91-17751 FUed 7-25-91: 8:45 am] 

BILUNO COBE 3510-CN-M 

Agency Form Under Review by the 
Office of Management and Budget 
(OMB) 

DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C Chapter 35). 

Agency: International Trade 
Administration. 

Title: COMMERCIAL NEW«! ’’SA/ 
Export Product Promotion. 

Form Numbers: Agency—rrA-4063P, 

OMB-0625-0061. 
Type of Request: Extension of the 

expiration date of a currently 
approved collection. 

BuMen: 2,200 respondents: 917 reporting 
hours. 

A verage Hours Per Response: 25 
minutes. 

Needs and Uses: The International 
Trade Administration (ITA) publishes 
the COMMERCIAL NEWS USA 
(CNUSA) which promotes U.S. 
products available for export in 
overseas markets. The application 
form is the vehicle used (1) by U.S. 
manufacturers, service Brms, and 

publishers of trade and technical 
literature to provide information on 
products which they want promoted 
overseas; (2) to determine if the 
products meet program criteria, and 
(3) to request results of each 
company’s publicity in CNUSA one 
year after publication. 

Affected Public: Businesses or other for 
proHt; small businesses or 

' organizations. 
Frequency: On Occasion. 
Respondent’s Obligation: Required to 

obtain or retain a benefit. 
OMB Desk Officer Marshall Mills, 396- 

7340. 
Copies of the above information 

collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271. 
Department of Commerce, room 5327, 
14th and Constitution Avenue NW., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Marshall Mills, OMB Desk Officer, room 
3208 New Executive Office Building, 
Washington, DC 20503. 

Dated: July 22.1991. 

Edward Michak, 
Departmental Clearance Officer, Office of 
Management and Organization. 
[FR Doc. 91-17752 Filed 7-25-91; 8:45 am] 

BiUJNO CODE M10-CW-M 

Agency Infoimatlon CoHection Under 
Review by the Office of Management 
and Budget (OMB) 

DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C chapter 35). 

Agency: Patent and Trademark Office. 
Title: Trademark Processing. 
Form Number OMB Number: 0651-0009. 
Type of Request Extension. 
Burden-116,000 respondents; 29,000 

reporting hours. Average time is 15 
minutes. 

Needs and Uses: Information provided 
by individuals and corporations is 
used by the Patent and Trademark 
Office to determine eligibility for 
trademark/service ma^ registration. 
The registration of a marie provides 
certain benehts to the holder. It 
allows access to the Federal court 
system and serves as public notice of 
the registrant’s rights under trademark 
law. 

Affected Public: Businesses, industries. 
and small businesses. 

Frequency: On Occasion. 
Respondent’s Obligation: Required to 

obtain a benefit. 

OMB Desk Officer Maya A. Bernstein 
395-3785. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer. Edward Michals (202) 377-3271, 
Department of Commerce, room 5327, 
14th and Constitution Avenue NW., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Maya A. Bernstein, OMB Desk Officer, 
room 3235, New Executive Office 
Building, Washington. DC 20503. 

Dated: July 22,1991. 

Edward Michals, 
Departmental Clearance Officer. Office of 
Management and Organization. 
(FR Doc. 91-17753 Filed 7-25-91:8:45 am] 

BUUNQ CODE 3S10-CW-M 

Agency Form Under Review by the 
Office of Management and Budget 
(OMB) 

DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperworic Reduction 
Act (44 U.S.C chapter 35). 

Agency: Bureau of Economic Analysis. 
Title: Benchmark Survey of Selected 

Services Transactions With 
Unaffiliated Foreign Persons—1991. 

Form Number Agency—^BE-20: OMB— 
0608-005a 

Type of Request Reinstatement of a 
previously approved collection for 
which approval has expired. 

Burden: 1,000 respondents; 13,200 
reporting hours. 

A verage Hours per Response: 13.2 
hours. 

Needs and Uses: This survey will obtain 
universe data on transactions in 
selected services between U.S. and 
unaffiliated foreign persons in 1991. 
The data from the survey will provide 
benchmarks for deriving current 
universe estimates of such 
transactions from sample data 
collected in subsequent years. The 
information gathered is needed to 
support U.S. trade policy initiatives, 
including trade negotiations, and to 
compile the U.S. balance of payments 
and the national income and product 
accounts. 

Affected Public: Businesses, government 
agencies, or other institutions 
engaging in international transactions 
in the covered services. 

Frequency: Quinquennial. 
Respondent’s Obligation: Mandatory. 
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OMB Desk Officer Marshall Mills, 395- 

7340. 

Copies of the above information collection 
proposal can be obtained by calling or 
writing E)OC Clearance Officer, Edward 
Michals (202) 377-3271, Department of 
Commerce, room H5327,14th Street and 
Constitution Avenue NW., Washington, DC 
20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Marshall Mills, OMB Desk OfHcer, room 
3208, New Executive Office Building, 
Washington, DC 20503. 

Dated: July 23,1991. 

Edward Michals, 

Departmental Clearance Officer, Office of 
Management and Organization. 
[FR Doc. 91-17754 Filed 7-25-91: 8:45 am] 

BILUNO CODE 3S10-CW-M 

Foreign-Trade Zones Board 

[Order No. 528] 

Resolution and Order Approving With 
Restriction the Application of the 
Canaveral Port Authority for a Special- 
Purpose Subzone at the Machinery 
Components Manufacturing Facility of 
Rite Technology, Inc., in Cocoa, FL 

Proceedings of the Foreign-Trade 
Zones Board, Washington, E)C 

Resolution and Order 

Pursuant to the authority granted in 
the Foreign-Trade Zones Act of June 18, 
1934, as amended (19 U.S.C. 81a-81u), 
the Foreign-Trade Zones Board (the 
Board) adopts the following Resolution 
and Order: 

The Board, having considered the 
matter, hereby orders: 

After consideration of the application of 
the Canaveral Port Authority, grantee of FTZ 
136, filed with the Foreign-Trade Zones Board 
(the Board] on June 19,1990, requesting 
special-purpose subzone status for the 
machinery components manufacturing plant 
or Flite Technology, Inc., located in Cocoa, 
Florida, the Board, Hnding that the 
requirements of the Foreign-Trade Zones Act, 
as amended, and the FTZ Board's regulations 
would be satisfied, and that the proposal 
would be in the public interest if full zone 
benefits were approved for export 
manufacturing only, approves the application 
subject to the restriction requiring Flite 
Technology to elect privileged-foreign status 
on all merchandise admitted to the subzone. 

The Secretary of Commerce, as Chairman 
and Executive Officer of the Board, is hereby 
authorized to issue a grant of authority and 
appropriate Board Order. 

Grant of Authority To Establish a 
Foreign-Trade Subzone in Cocoa, 
Florida 

Whereas, By an Act of Congress 
approved Jime 18,1934, an Act “To 
provide for the establishment, operation, 
and maintenance of foreign-trade zones 
in ports of entry of the United States, to 
expedite and encourage foreign 
commerce, and for other purposes,’* as 
amended (19 U.S.C. 81a-81u) (the Act), 
the Foreign-Trade Zones Board (the 
Board) is authorized and empowered to 
grant to corporations the privilege of 
establishing, operating, and maintaining 
foreign-trade zones in or adjacent to 
ports of entry under the jurisdiction of 
the United States; 

Whereas, The Board's regulations (15 
CFR 400.304) provide for the 
establishment of special-purpose 
subzones when existing zone facilities 
cannot serve the specific use involved, 
and where a signihcant public beneht 
will result; 

Whereas, The Canaveral Port 
Authority, Grantee of Foreign-Trade 
Zone No. 138, has made application 
(filed June 19,1990, FTZ Docket 23-90, 
55 FR 26224,06-27-90) in due and proper 
form to the Board for authority to 
establish a special-purpose subzone at 
the Flite Technology, Inc., plant in 
Cocoa, Florida; 

Whereas, Notice of said application 
has been given and published, and full 
opportunity has been afforded all 
interested parties to be heard; and. 

Whereas, The Board has found that 
the requirements of the Act and the 
Board's regulations would be satisfied 
and that the proposal would be in the 
public interest if approval were given 
subject to the restriction in the 
resolution accompanying this action; 

Now, therefore. In accordance with 
the application filed June 19,1990, the 
Board hereby authorizes the 
establishment of a subzone at the Flite 
Technology, Inc., plant in Cocoa, 
Florida, designated on the records of the 
Board as Foreign-Trade Subzone 136A, 
at the location mentioned above and 
more particularly described on the maps 
and drawings accompanying the 
application, said grant of authority being 
subject to the provisions and restrictions 
of the Act and the regulations issued 
thereunder, to the restriction in the 
resolution accompanying this action, 
and also to the following express 
conditions and limitations: 

Activation of the subzone shall be 
commenced within a reasonable time 
fi'om the date of issuance of the grant, 
and prior thereto, any necessary permits 
shall be obtained from Federal, State, 
and municipal authorities. 

Officers and employees of the United 
States shall have free and unrestricted 
access to and throughout the foreign- 
trade subzone in the performance of 
their official duties. 

The grant shall not be construed to 
relieve responsible parties from liability 
for injury or damage to the person or 
property of others occasioned by the 
construction, operation, or maintenance 
of said subzone, and in no event shall 
the United States be liable therefor. 

The grant is further subject to 
settlement locally by the District 
Director of Customs and the Army 
District Engineer with the Grantee 
regarding compliance with their 
respective requirements for the 
protection of the revenue of the United 
States and the installation of suitable 
facilities. 

In witness whereof. The Foreign- 
Trade Zones Board has caused its name 
to be signed and its seal to be affixed 
hereto by its Chairman and Executive 
Officer or his delegate at Washington, 
DC, this 19th day of July 1991, pursuant 
to Order of the Board. 

Attest: 
John J. Da Ponte, Jr., 
Executive Secretary. 

Eric I. Garfinkel, 
Assistant Secretary of Commerce for Import 
Administration, Chairman, Committee of 
Alterantes Foreign-Trade Zones Board. 
[FR Doc. 91-17805 Filed 7-25-91; 8:45 am] 
BILUNO CODE 3510-OS-M 

[Docket 39-91] 

Application for Extension for Subzone 
23B, CPS Corp. (Formerly Greater 
Buffalo Press) Ink Plant, Chautauqua 
County, NY 

An application has been submitted to 
the Foreign-Trade Zones Board (the 
Board) by the County of Erie, New York, 
grantee of Foreign-Trade Zone 23, 
requesting an extension of authority for 
Subzone 23B at the ink manufacturing 
plant of CPS Corporation (CPS) located 
in the town of Dunkirk, Chautauqua 
County, New York. (CPS is the former 
ink manufacturing division of Greater 
Buffalo Press, Inc. (GBP)). The 
application was formally filed on July 2, 
1991. 

Subzone 23B was approved with 
restrictions in 1986 (Board Order 332, 51 
FR 18468, 5/20/86). The approval 
covered an existing plant in Sheridan, 
New York, and the Dunkirk site to 
which the plant was to be relocated (this 
occurred in 1988). The authorization was 
for a five-year period from activation (to 
8-25-91), subject to extension. Approval 
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was also subject to restrictions requiring 
the election of privileged foreign status 
(19 CFR 148.41) on pigments used in the 
production of ink sold to domestic 
printing plants not afHliated with GBP 
and on ink produced in excess of 21 
million pounds annually. 

In August 1989, Sullivan Graphics, Inc. 
purchased both the ink manufacturing 
(CPS) and printing divisions of GBP. In 
December 1989, Sullivan sold the ink 
manufacturing division to INX 
International, Inc. which operates CPS 
as a subsidiary corporation. 

The grantee, on behalf of CPS, now 
requests an indefinite extension of 
authority and removal of the restriction 
regarding production levels. Now that 
the Dunki^ plant is active, CPS has 
closed the Sheridan facility and has not 
included it in its extension request. Also, 
there is no request for removal of the 
restriction limiting shipments to 
affiliated plants. Of the nine original 
plants authorized to receive shipments 
of ink made under full zone benefits, 
there remain seven in operation 
(operated by Sullivan Graphics), these 
are the plants to which shipments would 
continue. 

The CPS ink facility consists of an ink 
production plant on Middle Road and a 
warehouse on Rt. 5, in the Town of 
Dunkirk. The plant produces color inks 
primarily for Sullivan Graphics's high¬ 
speed comic and commercial newspaper 
supplement printing operations in the 
U.S. and Canada. It sources pigments 
from abroad. 

Zone procedures exempt CPS from 
Customs duty payments on pigments 
and related chemicals used in ink that is 
reexported. On sales to Sulliveui 
Graphics’s domestic plants (6 of the 7 
noted above), CPS can choose the duty 
rate that applies to ink (1.8%). Most 
foreign pigments used by CPS have a 
duty rate of 20 percent. The application 
indicates that the savings will continue 
to help maintain CPS's competitiveness 
with Canadian production. 

In accordance with the Board's 
regulations, an examiners committee 
has been appointed to investigate the 
application and report to the Board. The 
conunittee consists of: Dennis Puccinelli, 
(Chairman), Foreign-Trade Zones Staff, 
tj.S. Department of Commerce, 
Washington, DC 20230; Victor G. 
Weeren, Assistant Regional 
Commissioner, U.S. Customs Service, 
Northeast Region, suite 801,10 
Causeway Street Boston, 
Massadliusetts 02222-1056; and Colonel 
Hugh F. Boyd III, District Engineer, U.S. 
Army Engineer District Buffalo, 1776 
Niagara Street, Buffalo, New York 
14207-3199. 

The FTZ Board plans to temporarily 
extend subzone status for CPS sut^ect to 
the restrictions of Board Order 332 for a 
period of six months, during which this 
review would be concluded. 

Comments concerning the application 
are invited in writing from interested 
parties. They should be addressed to the 
Board's Executive Secretary at the 
address below and postmarked on or 
before September 9,1991. 

A copy of the application and 
accompanying exhibits will be available 
during this time for public inspection at 
the following location; Office of the 
Executive Secretary, Foreign-Trade 
Zones Board, U.S. Department of 
Commerce, room 3716,14th and 
Pennsylvania Avenue NW., Washington, 
DC 20230. 

Dated: July 19.1991. 

John J. Da Ponte, Jr., 

Executive Secretary. 
(FR Doc. 91-17806 Filed 7-25-91; 8:45 am] 

BILLINO CODE SSIfr-OS-H 

IDocknt No. 41-91] 

Application for Expansion for Subzone 
57A, IBM Information Processing 
Equipment Plant, Charlotte, NC 

An application has been submitted to 
the Foreign-Trade Zones Board (the 
Board) by the North Carolina 
Department of Economic and 
Community Development (NCDECD), 
grantee of FTZ Subzone 57A, at the 
information processing equipment 
manufacturing plant of International 
Business Machines Corporation (IBM), 
located in Charlotte, North Carolina, 
requesting to expand the subzone and 
the scope of manufacturing authority. 
The application was submitted pursuant 
to the provisions of the Foreign-Trade 
Zones Act, as amended (19 U.S.C. 81a- 
Blu), and regulations of the Board (15 
CFR part 400). It was formally filed on 
July 8,1991. 

Subzone 57A was approved in 1986 
for the manufacture of printers, 
electronic banking equipment and 
electronic assemblies (Board Order 323, 
51 FR 3356,1/27/86). It was activated 
under subzone procedures during 1987, 
and is seeking this expansion authority 
prior to reactivation. The plant (4,500 
employees) is used to produce a wider 
range of information processing 
equipment and components, and IBM 
requests that its subzone authority be 
extended to include the new activity, as 
well as planned activity. The plant's 
produce lines now include printed 
circuit boards, electronic logic cards, 
special-purpose information processing 
equipment for the financial industry, bar 

code readers, modems, microcode 
loaded diskettes, and physical and 
chemical analysis computers. 

Foreign materials account for some 18 
percent of the value of the finished 
equipment and components including 
monitors, keyboards, cathode ray tubes, 
dot matrix printers, magnetic disk 
drives, power supplies, modems, testers, 
magnetic disks and diskettes, resistors, 
capacitors, transistors, printed circuits, 
switching apparatus and connectors, 
electronic integrated circuits, wire and 
cable, insulators and fittings, fuses, 
certain articles of plastic and rubber, 
fasteners, hangars, screws, bolts, and 
bearings. Certain components and 
subassemblies produced at the Charlotte 
plant are shipped to other I^ plants, 
and some 25 percent of the finished 
equipnont is exported. 

Zone procedures would exempt IBM 
from Customs duty payments on foreign 
parts that are used in production for 
export. On its domestic sales, it would 
be able to choose the duty rates that 
apply to finished products (0.0 to 10.0 
percent, averaging 4.9 percent). The duty 
rates on the foreign components range 
from Oi) to 14i) percent Ihe application 
indicates that the savings will help 
improve the plant’s international 
competitiveness. 

The application also requests 
authority to expand the subzone to 
include si^es for three related operations 
(proposed sites 2, 3, and 4) in the 
Charlotte area which perform contract 
services for IBM related to 
manufacturing at its Charlotte plant: Site 
2 (4 acres)—^warehousing, testing and 
pre-assembly facility operated by 
Atlantic Design Company. 5020 W.T. 
Harris Boulevard, Mecklenburg County. 
4 miles north of Charlotte: Site 3 (23 
acres)—warehousing, testing and 
assembly/manufacturing facility 
operated by Taltronics Corporation. 404 
Armour Street, Davidson, Mecklenburg 
County, some 14 miles north of 
Charlotte: and. Site 4 (18 acres)— 
warehousing, testing, and production- 
related facility op>erated by Atlantic 
Design Compmny, 5601 Wilkinson 
Boulevard, Chariotte, north of the 
Douglas Mujoicipal Airport 

In accordance with the Board’s 
regulations, an examiners committee 
has been appointed to investigate the 
application and repxjrt to the Board. The 
committee consists of: Dennis Puccindli 
(Chairman], Foreign-Trade Zones Staff. 
U.S. Department of Commerce, 
Washington, DC 20230; Howard 
Cooj)erman, Regional Director, 
Inspection and Control, U.S. Customs 
Service, Southeast Region, 909 SE. First 
Avenue. Miami. Florida 33131-2595; and 



Federal Register / Voi. 56, No. 144 / Friday, July 26, 1991 / Notices 34173 

Colonel W. Scott Tulloch, District 
Engineer, U.S. Army Engineer District 
Wilmington, P.O. Box 1890, Wilmington, 
NC 28402-1890. 

Conunents concerning the proposed 
subzone are invited in writing from 
interested parties. They should be 
addressed to the Board's Executive 
Secretary at the address below and 
postmarked (m or before September 12, 
1991. 

A copy of the application is available 
for public inspection at each of the 
following locations: 

Office of the Port Director, U.S. Customs 
Service. P.O. Box 19369,1825 Crossbeam 
Road, Charlotte. NC 28219. 

Office of the Executive Secretary, Foreign- 
Trade Zones Board, U.S. Department of 
Commerce, 14tfa & Pennsylvania Avenue, 
NW, room 3718, Washington, DC 20230. 

Dated: July 19.1991. 

John J. Da Ponte, Jr„ 
Executive Secretary. 
[FR Doc. 91-17807 Kled 7-25-91:8:45 amj 

BILUNQ CODE 8510-OS-« 

[Docket 40-91] 

Application for Subzone, IBM 
information Processing Equipment 
Plant, Raieigh/Durham, NC 

An application has been submitted to 
the Foreign-Trade Zones Board (the 
Board) by the Triangle J Coimcil of 
Governments, grantee of FTZ 93, 
requesting special-purpose subzone 
status for the information processing 
equipment manufacturing complex of 
International Business Machines 
Corporation (IBM) in the Raleigh/ 
Durham, North Carolina, area. The 
application was submitted pursuant to 
the provisions of the Foreign-Trade 
Zones Act, as amended (19 U.S.C. 81a- 
81u), and the regulations of the board (15 
CFR part 400). It was formally filed on 
July 8.1991. 

IBM is an international producer and 
distributor of information processing 
equipment and systems with annual 
sales of some $63 billion. 

The proposed subzone involves a 
main manufacturing facility and five 
related facilities (total, 807 acres): Site 1 
(688 acres)—^main manufacturing and 
distribution. Research Trian^ Park 
(RTP), southeast of Durham in Durham 
County; Site 2 (15 acres)— 
remanufacturing and storage, IBM 
Building 646, South Miami Boulevard, 
RTP; Site 3 (18 acres)—raw material 
storage, IBM Buildings 644 and 654, 
Alexander and Wre^ Drives, RTP; Site 
4 (15 acres)—^manufacturing and 
administration. 2520 Yonkers Road. IBM 
Building 602, Raleigh; Site 5 (10 acres)— 

research and development 3808 Six 
Forks Road, IBM Building 051, Raleigh; 
Site 6 (61 acres)—finished product 
storage, operated by Triangle North 
American under contract to IBM, Tri- 
Center Buildings m/IV, V and vt. 
Tricenter Boulevard and Northeast 
Creek Parkway, RTP. 

The facilities employ 13,000 persons 
and are used primarily for the research 
and manufacture of IBM's 
Commimications System Line of 
Business Products, including Personal 
System/l and Personal System/2 
computers, communications controllers 
and multiplexers, modems, token-ring 
networks, supermaricet and retail store 
systems, harsh environment computers, 
special project computers, display and 
monitors, ASCII terminals. Entry 
systems monitors, and miscellaneous 
parts. Up to 40 percent of the 
components for these products are 
sourced abroad including hard and 
floppy disk drive units, {Minted circuit 
boards and assemblies, monitors, mouse 
units, keyboards, cathode ray tubes, dot 
matrix printers, power supplies, parts 
and assemblies for automatic banking 
machines, electric motors, generators, 
transformers, resistors, transistors, 
switching apparatus, electronic 
integrated circuits and microassemblies, 
magnetic disks and diskettes, wire and 
cable, insulators and fittings, optical 
fibers, lasers, fans, battery packs, 
fasteners, hangers, screws, bolts, valves, 
bushings, bearings, and certain articles 
of plastic and rubber. Certain 
components produced at the Raleigh/ 
Durham plants are shipped to other IBM 
plants, and some 12 percent of the 
finished computer equipment is 
exported. 

Zone procedures would exempt IMB 
from Customs duty payments on foreign 
parts that are used in production for 
export On its domestic sales, it would 
be able to choose the duty rates that 
apply to finished products (0.0 to 10.0 
percent averaging 4.9 percent). The duty 
rates on foreign components range from 
0.0 to 14.0 percent The application 
indicates that savings from zone 
procedures will help improve the 
international competitiveness of the 
company's U.S. plants. 

In accordance with the Board's 
regulations, an examiners ccunmittee 
has been appointed to investigate the 
application and report to the Board. The 
committee consists of: Dennis Pucdnelli 
(Chairman), Foreign-Trade Zones Staff, 
U.S. Department of Commerce. 
Washington, DC 20230; Howard 
Cooperman, Regional Director, 
Inspection and Control, U.S. Customs 
Service, Southeast Region. 909 SE. First 
Avenue, Miami, Florida, 33131-2595; and 

Colonel W. Scott Tulloch. District 
Engineer, U.S. Army Engineer District 
Wilmington, P.O. Box 1890, Wilmington. 
NC 28402-1^. 

Comments concerning the proposed 
subzone are invited in writing from 
interested parties. They should be 
addressed to the Board's Executive 
Secretary at the address below and 
postmarked on or before September 12, 
1991. 

A copy of the application is available 
for pufajic inspection at each of the 
following locations: 

Office of the District Director. U.S. 
Department of Commerce, 203 Federal 
Building, 324 W. Market Street. P.O. Box 
1950, Greensboro, NC 27402. 

Office of the Executive Secretary, Foreign- 
Trade Zones Board. U.S. Department of 
Commerce, 14th ft Pennsylvania Avenue, 
NW., room 3716, Washington, DC 20230. 

Dated: July 19,1991. 

John J. Da Ponte, Jr., 

Executive Secretary. 
[FR Doc. 91-7808 Filed 7-25-91; 8:45 am) 

BILUNQ CODE 3S10-OS-M 

International Trade Administrafion 

[A-583-S05] 

OH Country Tubular Goods From 
Taiwan; Determination Not To Revoke 
Antidumping Duty Order 

AOENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 

ACTION: Determination not to revoke 
antidumping duty order. 

SUMMARY: The Department of 
Commerce is notifying the public of its 
determination not to revoke the 
antidumping duty order on oil country 
tubular goods fiom Taiwan. 

EFFECTIVE DATE: July 26,1991. 

FOR FURTHER INFORMATtON CONTACT: 

Barbara Victor or Thomas Futtner, 
Office of Antidumping Compliance, 
Import Administration, International 
Trade Administration. U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue NW., Washington. 
DC 20230; telephone (202) 377-3814. 

SUPPLEMENTARY INFORMATION: 

Background 

On June 6,1991, the Department of 
Commerce (the Department) published 
in the Federal Register (56 FT? 26052) its 
intent to revoke the antidumping duty 
order on oil country tubular goods from 
Taiwan (51 FR 22098, June 18,1986). The 
Department may revoke an order if the 
Secretary concludes that the order is no 
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longer of interest to interested parties. 
We did not receive a request for 
administrative review of the order for 
the last four consecutive annual 
anniversary months and, therefore, 
published a notice of intent to revoke 
the order pursuant to 19 CFR 
353.25(d)(4). 

On June 18,1991, the Lone Star Steel 
Company and CF&I Steel Corporation, 
the petitioners, objected to our intent to 
revoke the order. On June 24,1991, 
North Star Steel Company, a domestic 
producer, also objected to our intent to 
revoke. Therefore, we no longer intend 
to revoke the order. 

Dated: )uly 19.1991. 

Roland L MacDonald, 

Acting Deputy Assistant Secretary for 
Compliance. 

(FR Doc. 91-17809 Filed 7-25-91; 8:45 am] 

BILLING CODE 3S10-OS-M 

[A-588-028] 

Roller Chain, Other Than Bicycle, From 
Japan; Preliminary Results of 
Antidumping Duty Administrative 
Reviews 

agency: International Trade 
Administration/Import Administration, 
Department of Commerce. 

action: Notice of preliminary results of 
antidumping duty administrative 
reviews. 

summary: In response to requests bom 
interested parties, the Department of 
Commerce has conducted 
administrative reviews of the 
antidumping duty order on roller chain, 
other than bicycle, from Japan. The 
reviews cover nine manufacturer/ 
trading companies of the subject 
merchandise to the United States and 
the periods April 1,1983 through March 
31,1984 and April 1,1984 through March 
31,1985. We preliminarily determine 
dumping margins to range from 0.02 
percent to 8.70 percent for the period 
April 1,1983 through March 31,1984 and 
0.33 percent to 9.01 percent for the 
period April 1,1984 through March 31, 
1985. We invite interested parties to 
comment on these preliminary results. 

effective date: July 28.1991. 

FOR FURTHER INFORMATION CONTACT. 
Randall Edwards, Kelly Parkhill, or 
Michael RoUin, Office of Countervailing 
Compliance, International Trade 
Administration, U.S. Department of 
Commerce, Washington, DC 20230; 
telephone: (202) 377-2788. 

SUPPLEMENTARY INFORMATION; 

Background 

On April 12,1973, a dumping finding 
with respect to roller chain, other than 
bicycle, from Japan was published in the 
Federal Register, as Treasury Decision 
73-100 (38 FR 9226). On August 12,1985, 
the Department of Commerce (the 
Department) published in the Federal 
Register (50 III 32556), a notice outlining 
the procedures for requesting 
administrative reviews of this and other 
findings and orders covering periods 
between 1983 and 1985. The Department 
received timely requests from the 
petitioner and/or respondents 
concerned with the roller chain findings 
and initiated reviews on July 9,1988 (51 
FR 24883). Since that time, the petitioner 
and several respondents have 
withdrawn some of their requests for 
review. The remaining companies 
covered by this notice of preliminary 
results of administrative reviews for the 
periods April 1,1983 through March 31, 
1984 and April 1,1984 through March 31, 
1985, are: Caddy Corporation of 
America (Caddy); Hitachi Metals 
Techno, Ltd. and Hitachi Maxco, Ltd. 
(Hitachi); Izumi Chain Manufacturing 
Co., Ltd. (Izumi); Kaga Kogyo K.K. 
(Kaga); Kaga/ATC; Pulton Chain Co., 
Inc. (I^lton); Pulton/HIC; Pulton/I&OC; 
and Takasago RK Excel Co., Ltd. 
(Takasago). The Department has now 
conducted these reviews in accordance 
with section 751 of the Tariff Act of 
1930, as amended (“the Tariff Act"). 

Scope of Review 

Imports covered by these reviews are 
shipments of roller chain, other than 
bicycle, from Japan. The term "roller 
chain, other than bicycle" as used in 
these reviews includes chain, with or 
without attachments, whether or not 
plated or coated, and whether or not 
manufactured to American or British 
standards, which is used for power 
transmission and/or conveyance. Such 
chain consists of a series of alternately 
assembled roller links and pin links in 
which the pins articulate inside the 
bushings and the rollers are free to turn 
on the bushings. Pins and bushings are 
press fit in their respective link plates. 
Chain may be single strand, having one 
row of roller links, or multiple strand, 
having more than one row of roller links. 
The center plates are located between 
the strands of roller links. Such chain 
may be either single or double pitch and 
may be used as power transmission or 
conveyor chain. 

The reviews also cover leaf chain, 
which consists of a series of link plates 
alternately assembled with pins in such 
a way that the joint is free to articulate 
between adjoining pitchers. The reviews 

further cover chain model numbers 25 
and 35. From 1983 through 1985, roller 
chain, other than bicycle, was classified 
under item numbers ranging from 
652.1300 through 652.3800 of the Tariff 
Schedules of the United States 
Annotated (TSUSA). This product is 
currently classified under item numbers 
7315.11.00 through 7315.12.00 of the 
Harmonized Tariff Schedule (HTS). The 
TSUSA and HTS categones are 
provided for convenience and customs 
purposes. The written description 
remains dispositive. 

These reviews cover the above nine 
manufacturers/exporters of roller chain, 
other than bicycle, from Japan to the 
United States for the periods April 1, 
1983 through March 31,1984 and April 1, 
1984 through March 31,1985. 

Preliminary Results of Reviews 

The Department calculated a foreign 
market value (FMV) based on packed, 
delivered prices to unrelated 
wholesalers and original equipment 
manufacturers in Japan, in accordance 
with section 773(a)(1)(A) of the Tariff 
Act. In consideration of the significant 
volume of home market sales, the format 
in which the data were submitted, the 
age of these reviews, and the ability of 
the respondents to collect supplemental 
information we calculated a single 
annual FMV for each model on a 
weighted-average basis, in accordance 
with section 777A of the Tariff Act. To 
ensure the representatives of the annual 
weighted-average FMV for each model, 
we compared the monthly weighted- 
average home market price (and in some 
cases each home market sale) during the 
period of review with the annual 
weighted-average home market price for 
that model, and determined that the 
prices for each model did not vary 
meaningfully from the annual weighted- 
average. Therefore, the Department 
considered the annual weighted-average 
FMV to be representative of the 
transactions under consideration, and it 
was used throughout these reviews. 

A. Caddy Corporation of America 

Caddy Corporation has requested a 
review of a one-time sale of 
Tsubakimoto chain to Caddy 
Corporation of America. The company 
claims that its Japanese subsidiary, 
Caddy Japan, was incorrectly listed as 
the seller/exporter for dumping duty 
deposit purposes. According to the 
company, the Department should have 
treated this transaction as a sale by 
Tsubakimoto. 

The Department has determined that 
Tsubakimoto knew that the chain it sold 
Caddy Corporation was to be 
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incorporated into a food tray conveyor 
system in the United States. 
Tsubakimoto sold the chain to 
Rockaway Trading Company (Far East] 
Ltd. (Caddy Corporation's related 
trading company) which e^^rted the 
chain directly to Caddy Corporation of 
America. Since Tsubakimoto knew at 
the time of the sale that its chain was 
destined for export to the United States, 
the sale should be treated as a sale by 
Tsubakimoto, not a sale by Caddy 
Corporation. The order on roller chain 
from Japan was revoked with regard to 
Tsubakimoto effective September 1, 
1983 (54 33259, August 14,1989). As 
such, we preliminarily determine that 
this sale by Tsubakimoto to Caddy 
Corporation was subsequent to the 
revocation and thus not subject to this 
administrative review. 

B. Hitachi Metals Techno, Ltd. and 

Hitachi Maxco, Ltd. 

United States Price 

As provided for in section 772(b) of 
the Tarrif Act, we used purchase price 
to represent the United States price for 
certain sales by Hitachi because the 
merchandise was sold to unrelated 
parties prior to importation into the 
United States. For ail other sales, where 
the merchandise was sold to unrelated 
purchasers after importation into the 
United States, we used exporter’s sales 
price (ESP), as provided for in section 
772(c) of the Tariff Act. 

We calculated the purchase price and 
ESP based on packed, duty paid, 
delivered prices to unrelated purchasers 
in the United States. For purchase price 
and ESP transactions, we made 
deductions, where appropriate, for 
foreign brokerage, wharfage, ocean 
freight, marine insurance, UjS. duty, U.S. 
freight and brokerage. We disagreed 
with Hitachi’s calculation methodology 
of using gross unit prices to determine 
these expenses. Where appropriate, we 
recalculated the above expenses using 
unit prices adjusted for discounts. 

For ESP transactions, in accordance 
with section 772(e)(2) of the Tariff Act, 
we made additional deductions, where 
appropriate, for credit expenses and 
indirect selling expenses. We also 
recalculated the above expenses using 
unit prices adjusted for discoimts. 

Foreign Market Value 

In accordance with section 
773(a)(lKA) of the Tariff Act, we 
calculated the FMV based on packed 
prices to unrelated customers in Japan. 

For comparisons invcHving ESP sales, 
we added U.S. commissions to die FMV 
and subtracted home market indirect 

selling expenses up to the amoimt of the 
U.S. commission. 

For comparisons involving ESP sales, 
we deducted home market indirect 
selling expenses. This deduction for 
indirect selling expenses was capped by 
the amount of indirect selling expenses 
and commissions incurred in the U.S. 
market, in accordance with 19 CFR 
353.56. 

In instances where there were no 
sales of identical or similar merchandise 
in the home market, we used 
constructed value with which to 
compare merchandise sold in the United 
States. We used cost of manufacturing 
information furnished by Hitachi and 
added the statutory 10 percent minimum 
for selling, general and administrative 
costs and the statutory 8 percent 
minimum for profit as debned in section 
773(e)(1)(B) of the Tariff Act For those 
sales where we could not construct a 
value, we have used the weighted- 
average margin calculated for Hitachi 
for the appropriate review period as the 
best information available. 

C. Izumi Chain Manufacturing Co., Ltd. 

Izumi provided an inadequate 
questionnaire response, and 
subsequently declined to respond to the 
supplemental questionnaire and 
deficiency letter, or to participate further 
in the reviews. The deficiencies in 
Izumi’s responses effectively preclude 
our ability to calculate margins using 
Izumi’s submitted dat€u 

The Department used the best 
information available in accordance 
with secfion 776(c] of the Tariff Act 
Consistent wdth our past practice and 
policy, when a respondent fails or 
refuses toxesp<Hid, we use the higher of 
(a) the highest calculated rate for any 
firm with shipments during the period of 
review, or (b) that firm’s own last rate. 
Izumi’s own last rate was 0 percent, and 
was published on May 13,1987 (52 FR 
18004). Accordingly, as best infonnation 
available, the Department used the 
highest rate calculated for another firm 
with shipments during the period. 

For the 1983-1984 review period, we 
used the 8.70 percent rate from Kaga 
Kogyo, as BIA. For the 1984-1985 review 
period, we used the 9J01 percent rate 
from Takasago, as BIA. 

D. Kaga Kogyo K.K. and Kaga/APC 

United States Price 

In calculating United States price, the 
Department used purchase price as 
defined in section 772(b) of the Tariff 
Act. Kaga made sales during the review 
period to APC, an unrelated Japanese 
trading company. As provided under 
section 772(b) of the 'Tariff Act, we used 

purchase price for all sales to APC 
because Kaga knew at the time of the 
sale to APC that the ultimate destination 
of the merchandise was the United 
States. 

We made deductions, where 
appropriate, for foreign inland freight, 
packing and credit expenses. We 
recalculated foreign inland freight and 
packing expenses using other data 
submitted by respondent as the best 
information available because Kaga did 
not provide sufficient information to 
support its allocation methodology, and 
because no other information was 
available. 

Foreign Market Value 

In accordance with section 
773(a)(1)(A) of the Tariff Act, we 
calculated the foreign market value 
based on packed prices to unrelated 
customers in Japan. We made 
deductions to the foreign market value 
for inland freight expenses. We also 
made circumstance of sale adjustments, 
where appropriate, for differences in 
credit and adjusted for differences in 
packing in accordance with 19 CFR 
353.56. 

For sales that could not be matched 
with an FMV, as best information 
available, we used a weighted-average 
margin calculated for Kaga for the 
appropniate review period. 

E. Pulton Chain Co., Inc., Pulton/HIC, 

and Pulton/I&OC of Japan Co.. Ltd. 

United States Price 

In calculating United States price, the 
Department used purchase price as 
defined in section 772(bJ of the Tariff 
Act. Purchase price was based on the 
packed, delivered prices to unrelated 
purchasers in the United States. Pulton 
also made sales during the review 
period to HIC and I&OC, unrelated 
Japanese trading companies. As 
provided under section 772(b) of the 
Tariff Act, we used purchase price for 
all sales to HIC and I&OC because 
Pulton knew at the time of the sale to 
the Japanese trading company that the 
ultimate destination of the merchandise 
was the United States. We made 
deductions, where appropriate, for 
brokerage and handling, foreign inland 
freight, ocean freight, and marine 
insurance. We recalculated foreign 
inland freight expense using data 
submitted by Pulton as the best 
information available because Pulton 
did not provide sufficient information to 
support its allocation methodology. 

Foreign Market Value 

In atxordance with section 
773(a)(1)(A) of the Tariff Act, we 
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calculated the FMV based on packed, 
delivered prices to unrelated customers 
in Japan. We made deductions to the 
FMV for inland freight. We also made 
circumstances of sale adjustments, 
where appropriate, for differences in 
credit and adjusted for differences in 
packing. 

In instances where there were no 
sales of identical merchandise in the 
home market with vdiich to compare 
merchandise sold to the United States, 
we calculated a weighted-average FMV 
for sales of identical chain to unrelated 
companies in third countries because we 
had no information to enable us to 
determine whether other models sold in 
the home market were sufficiently 
similar to permit comparison, and 
because of the age of the reviews, we 
had insufficient information available to 
calculate constructed value. We made 
deductions to the FMV for brokerage 
and handling, inland freight and marine 
insurance. We also made circumstance 
of sale adjustments, where appropriate, 
for differences in credit and adjusted for 
differences in packing. 

For those products sold in the United 
States for which there where no 
identical matches using third country 
sales and for which Pulton was able to 
provide cost of production data, we 
calculated FMV based on constructed 
value as provided for in section 773(e) of 
the Tariff Act. Constructed value 
includes the cost of materials and 
fabrication of the merchandise, plus 
general expenses, profit and packing. 
For material, direct labor and overhead, 
the Department used the respondent's 
data. Some of these figures were 
adjusted using respondent's data to 
coincide with sales value information 
submitted on a per foot basis. Actual 
selling, general and administrative costs 
were used because these amounts 
exceeded the statutory minimum of 10 
percent as defined in section 773(e)(1)(B) 
of the Tariff Act, For profit, we used the 
statutory minimum of 8 percent as 
defined in section 773(e)(1)(B) of the 
Tariff Act. We added the respondent's 
per unit amount of packing recalculated 
on a per foot basis to arrive at total 
constructed value. 

For the remaining products in which 
third country sales or constructed value 
could not be used, we used as best 
information available a weighted 
average margin calculated for Pulton for 
the appropriate review period. 

We did not review Pulton/HIC in the 
1984/85 review period because HIC 
withdrew its request for review and 

there was no request by the petitioner to 
review such sales from this period. 

F. Takasago RK Excel Co., Ltd. 

United States Price 

In calculating United States price, the 
Department used purchase price was 
defined in section 772(b) of the Tariff 
Act. Purchase price was based on the 
packed, delivered, prices to unrelated 
purchasers in the United States. 
Takasago also made sales during the 
review period to Central Industries and 
Hitachi, unrelated Japanese trading 
companies. As provided under section 
772(b) of the Tariff Act, we used 
Takasago's price to Central and Hitachi 
as purchase price because Takasago 
knew at the time of the sale to these 
Japanese trading companies that the 
ultimate destination of the merchandise 
was the United States. We reallocated 
foreign inland freight and insurance 
expenses using data submitted by the 
respondent as the best information 
available because respondent did not 
provide sufficient information to support 
its calculation methodology. Allocation 
percentages for these expenses were 
calculated by dividing total freight and 
insurance expenses by total sales. These 
expenses were then deducted from the 
U.S. price. 

Takasago failed to provide packing 
expenses for each U.S. sale made during 
the review periods. From the narrative 
description in Takasago's response, we 
determined that there was a cost 
differential between packing expenses 
for products sold in the United States 
and in the home market. Therefore, we 
determined packing expense fi'om a cost 
of production information sheet 
submitted by Takasago regarding 
packing expenses for certain chain 
exported to the United States. Where we 
had no packing expense information for 
certain types of chain, we determined a 
weighted-average packing expense fi'om 
the cost of production information as the 
best information available and deducted 
the expense fiom the U.S. price. 

Foreign Market Value 

In accordance with section 
773(a)(1)(A) of the Tariff Act, we 
calculated the FMV based on packed 
delivered prices to unrelated customers 
in the home market. We corrected 
foreign inland fieight and insurance 
expenses using data submitted by the 
respondent as the best information 
available because respondent did not 
provide sufficient information to support 
its calculation methodology. Allocation 
percentages for these expenses were 
calculated by dividing total fieight and 

insurance expenses by total sales. These 
expenses were then deducted fiom the 
home market price. Further, Takasago 
failed to provide the Department with 

sufficient information about packing 
expenses it incurred on home market 
sales. The Department, therefore, made 
no deductions for packing expenses in 
the home market. 

We added U.S. commissions to the 
FMV and subtracted home market 
indirect selling expenses up to the 
amoimt of the U.S. commission. 

In instances where there were no 
sales of identical or similar merchandise 
in the home market with which to 
compare merchandise sold in the United 
States, we used the following hierarchy 
to calculate FMV: (1) The domestic price 
list used by domestic sellers of 
Takasago chain, with appropriate 
adjustments; (2) constructed value; and 
(3) the weighted-average dumping 
margin calculated for this company 
diuing the appropriate period of review 
as the best information available. 

Currency Conversion 

In accordance with 19 CFR 353.60, we 
used the ofiTicial exchange rate in effect 
on the appropriate dates for determining 
FMV. All currency conversions were 
made at the rates certified by the 
Federal Reserve Bank. 

Preliminary Results of the Review 

As a result of our review, we 
preliminarily determine the margins to 
be: 

Margin percent 

Manfacturer/exporter 04/01/83- 
03/31/84 

04/01/84- 
03/31/85 

Caddy Corporation of 
America. NA >NA 

Hitachi Metals Techno, 
Ltd. and Hitachi Maxco, 
Ltd. 2.01 7.67 

Izumi Chain 
Manufacturing Co. 8.70 9.01 

Kaga Kogyo K.K. 8.70 .41 
Kaga/APC. 8.70 .41 
Pulton Chain Co., Inc. 0.02 .29 
Pulton/HIC. 0.02 NA 
Pultoo/liOC. 0.02 .29 
Takasago RK Excel Co., 
Ltd. 1.46 9.01 

‘Gael's one-tinM sale is actually a sale by 
Tsubakimoto, a company for which the effective date 
of revocation of the antidumping order was prior to 
these review periods. 

The Department will issue 
appraisement instructions concerning 
each manufacturer/exporter directly to 
the Customs Service upon completion of 
these administrative reviews. 

Because the Department has already 
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completed and published the final 
results of reviews for subsequent, 
intervening review periods, the dumping 
margins determined in these reviews 
will have no impact on the current cash 
deposit rates. As provided by section 

751(a)(1) of the Tari^ Act, the Customs 
Service shall continue to require a cash 
deposit based on each firm’s most recent 
administrative review period. For any 
future entries of this merchandise from a 
new producer and/or exporter, not 
covered in these or prior administrative 
reviews, and who is unrelated to any 
previously reviewed firms, a cash 
deposit of estimated antidumping duties, 
equal to the highest non-BIA rate for any 
firm with shipments during the most 
recently completed review period, shall 
be required. 

Public Comment 

Parties to the proceeding may request 
disclosure within five days and 
interested parties may request a hearing 
not later than ten days after the date of 
publication of this notice. Interested 
parties may submit written arguments in 
case briefs on these preliminary results 
within 30 days of the date of 
publication. Rebuttal briefs, limited to 
arguments raised in case briefs, may be 
submitted no later than seven days after 
the time limit for filing the case brief. 
Any hearing, if requested, will be held 
seven days after the scheduled date for 
submission of rebuttal briefs. Copies of 
case briefs and rebuttal briefs must be 
served on interested parties in 
accordance with 19 CFR 353.38(e). 

Representatives of parties to the 
proceeding may request disclosure of 
proprietary information under 
administrative protective order no later 
than ten days after the representative’s 
client or employer becomes a party to 
the proceeding, but in no event later 
than the date the case briefs, under 19 
CFR 353.38(c), are due. 

The Department will publish the final 
results of this administrative review, 
including the results of its analysis of 
issues raised in any case or rebuttal 
brief or at a hearing. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and 19 CFR 353.22. 

Dated: July 19,1991. 

Eric I. Garfinkel, 

Assistant Secretary far Import 
Administration. 

[FR Doc. 91-17810 Filed 7-25-91; 8:45 am] 

BILUNQ CODE 3S10-OS4I 

[A-588-015] 

Television Receivers, Monochrome 
and Color, From Japan; Rnal Results 
of Antidumping Du^ Administrative 
Reviews 

agency: Import Administration/ 
International Trade Administration, 
Department of Commerce. 

action: Notice of final results of 
antidumping duty administrative 
reviews. 

SUMMARY: On April 3,1991, and April 
16,1991, the Department of Commerce 
published the preliminary results of its 
administrative reviews of the 
antidumping finding on television 
receivers, monochrome and color, from 
Japan. The reviews cover one 
manufacturer/exporter of this 
merchandise to the United States, 
Matsushita Electric Industrial Company, 
Ltd., and the periods August 19,1983 
through March 31,1984, April 1.1984 
through February 28,1985, and March 1, 
1985 through February 28,1986. 

We gave interested parties an 
opportunity to comment on our 
preliminary results. No public hearing 
was held. 

After analyzing the comments 
received, we have determined not to 
revise the preliminary results of these 
reviews, llie final margins are 1.71 
percent, 1.47 percent, and 11.52 percent, 
respectively. 

EFFECTIVE DATE: July 26,1991. 
FOR FURTHER INFORMATION CONTACT: 

David S. Levy or Melissa G. Skinner, 
Office of Antidumping Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230: telephone: (202) 377-3601, or 
377-4851, respectively. 
SUPPLEMENTARY INFORMATION: 

Background 

On April 3,1991, and April 16,1991, 
the Department of Commerce (the 
Department) published in the Federal 
Register (56 FR 13620 and 56 FR 15328) 
the preliminary results of its 
administrative reviews of the 
antidumping finding on television 
receivers, monochrome and color, from 
Japan (36 FR 4597, March 10,1971). We 
now have completed these 
administrative reviews in accordance 
with section 751 of the Tariff Act of 1930 
(the Tariff Act). 

Scope of the Reviews 

Imports covered by the reviews are 
shipments of television receivers, 
monochrome and color, from Japan. 
Television receivers include, but are not 
limited to, units known as projection 

television, receiver monitors, and kits 
(containing all parts necessary to 
receive a broadcast television signal 
and produce a video image). Not 
included are certain monitors not 
capable of receiving a broadcast signal, 
certain combination units, and certain 
subassemblies not containing the 
components essential for receiving a 
broadcast television signal and 
producing a video image. During the 
review periods, television receivers, 
monochrome and color, were 
classifiable under item numbers 
684.9230, 684.9232, 684.9234, 684.9236, 
684.9238, 684.9240, 684.9245, 684.9246, 
684.9248, 684.9250, 684.9252, 684.9253, 
684.9255, 684.9256, 684.9258, 684.9262, 
684.9263, and 684.9655 of the Tariff 
Schedules of the United States 
Annotated (TSUSA). This merchandise 
is currently classifiable imder item 
numbers 8528.10.80 and 8528.20.00 of the 
Harmonized Tariff Schedule (HTS). The 
TSUSA and HTS item numbers are 
provided for convenience and Customs 
purposes only. The written description 
remains dispositive. 

These reviews cover one 
manufacturer/exporter to the United 
States of Japanese televisions, 
Matsushita Electric Industrial Company, 
Ltd. (Matsushita), and the periods 
August 19,1983 through March 31,1984, 
April 1,1984 through February 28,1985, 
and March 1,1985 through February 28, 
1986. 

Analysis of Comments Received 

We invited interested parties to 
comment on the preliminary results. We 
received case briefs and rebuttal 
comments from Zenith Electronics 
Corporation (Zenith), and Matsushita. 
Although Matsushita has originally 
requested that a public hearing be held 
on the preliminary results of these 
reviews, the requests were subsequently 
withdrawn and no hearing was held. 

Comment 1: Zenith states that the 
Department unlawfully treated Japanese 
commodity taxes rebated or not 
collected by reason of exportation of the 
merchandise. According to Zenith, the 
Department added the ^11 amount of the 
commodity tax to United States Price 
(USP), and made a circumstance-of-sale 
(COS) adjustment to foreign market 
value (FMV) for the difference between 
the Japanese and U.S. commodity taxes. 
Zenith argues that the Court of 
International Trade (CTT), in Zenith 
Electronics Corp. v. United States, 755 F. 
Supp. 397 (1990) (as clarified by the 
Court Order dated February 20,1991), 
ruled that the Department must cap the 
amount of commodity tax added to USP 
at the amount of tax included in FMV, 
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and that the Department is forbidden 
from neutralizing the commodity tax 
adjustment to USP by making a COS 
adjustment to FMV for differences in 
commodity taxes. 

Matsushita responds that Zenith's 
comments are irrelevant because they 
do not address the calculations actually 
made by the Department and that the 
Department’s treatment of commodity 
taxes is in accordance with law because 
it properly ensures that dumping 
margins are not artificially influenced by 
diflerences between the Japanese and 
U.S. commodity taxes. 

Department’s Position: We do not 
agree with the CTT in Zenith, but have 
not had an opportunity to appeal the 
issue on its merits. We agree that the 
amount of commodity tax forgiven by 
reason of the exportation of televisions 
to the United States must be added to 
USP under the statute and may not 
exceed the amount included in the home 
market price. However, because we 
believe that dumping margins should be 
neither inflated nor deflated by 
differences between the Japanese 
commodity taxes and constructed 
commodity taxes applied to USP, we do 
not agree with the CITs position on 
adjustments for differences in 
commodity taxes. After calculating the 
commodity tax and adding it to U^, we 
make an adjustment to FMV for the 
difference in commodity taxes by 
deducting the Japanese commodity tax 
from FMV and replacing it with the 
constructed U.S. commodity tax. This 
method ensures that the amount of 
commodity tax added to USP does not 
exceed the amount of commodity tax 
included in the home market price, and 
that dumping margins are not artificially 
influenced by differences in commodity 
taxes. See our response to Comment 22 
in Television Receivers, Monochrome 
and Color, From Japan; Final Results of 
Antidumping Duty Administrative 
Reviews (56 FR 5396, 5397, February 11, 
1991J. 

Comment 2: Zenith argues that the 
Department failed to account for the 
savings realized by Matsushita as a 
result of delayed payment of home 
market discounts, rebates, and selling 
expense accounts payable. According to 
Zenith, if Matsushita does not disburse 
funds immediately after incurring an 
obligation to pay a particular expense, it 
earns interest income on those funds 
until it actually pays for the expense. As 
a result. Zenith argues that the true 
measure of Matsushita's selling 
expenses is not the amount paid by 
Matsushita, but the €unount of the 
payment less the savings realized by 
delayed payment of the expense. 

Accordingly, Zenith argues that the 
Department should reduce Matsushita's 
home market selling expenses by the 
amount of any interest eaumable as a 
result of delayed pa^mient of those 
expenses. 

Matsushita responds that the 
Department has repeatedly considered, 
and rejected, this argiunenL Matsushita 
asserts that the antidumping law and 
regulations require that adjustments to 
price must be measmed by a 
respondent's actual expenses. Moreover, 
Matsushita argues that its actual interest 
expenses, as reported in its 
questionnaire responses, already reflect 
the savings realized by delayed payment 
of selling expenses because these 
interest expenses would be higher if the 
company paid its outstanding 
obligations on a more current basis. 

Department’s Position; We disagree 
with Zenith. We avoid imputing 
expenses or costs when a company 
quantifies and documents its actual 
expenses, and when the company's 
quantification accurately reflects the 
expense to the seller. Since we 
determined that Matsushita accurately 
quantified its home market selling 
expenses, and that Matsushita's claims 
accurately reflected those expenses, we 
have not reduced them by the amount of 
any savings realized as a result of 
delayed payment. See our response to 
Comment 2 in Television Receivers, 
Monochrome and Color, From Japan; 
Final Results of Antidumping Duty 
Administrative Review (54 FR 13918, 
April 6,1989). 

Comment 3: Zenith eu^es that the 
Department should deduct antidumping- 
related legal expenses fi*om exporter's 
sales price (ESP). According to Zenith, 
these expenses are selling expenses 
because they are incurred a9 a result of 
a respondent’s selling the merchandise 
under review in the United States at 
prices below FMV. Moreover, Zenith 
argues that there is no basis for 
retaining legal expenses incurred as a 
result of an antidumping proceeding in 
ESP when all other legal expenses 
incurred by a foreign company’s U.S. 
subsidiary are deducted from ESP. 

Matsushita responds that the 
Department has repeatedly ruled that 
legal expenses incurred as a result of an 
antidumping proceeding are not selling 
expenses, and that the CIT, in Daewoo 
Electronics Co. v. United States, 712 F. 
Supp. 931, 974 (1989), upheld the 
Department's position on the groimds 
that the deduction of antidumping- 
related legal expenses from ESP would 
create artificial dumping margins. 

Department’s Position: We disagree 
with Zenith. As we have stated in 

previous reviews of this finding, we do 
not consider legal expenses incurred in 
defending against an allegation of 
dumping to be expenses incurred in 
selling the merchandise in the United 
States. As a result, we have not 
deducted these expenses from ESP in 
these final results. See our response to 
Comment 4 in Television Receivers, 
Monochrome and Color, From Japan; 
Final Results of Antidumping Duty 
Administrative Review (54 FR 13919, 
April 6.1989). 

Comment 4: Zenith argues that the 
Department should deduct payments of 
estimated antidumping duties, and any 
expenses related to such payments, from 
USP. According to Zenith, these items 
should be deducted from USP along with 
the estimated ordinary duties paid, 
because the statute specifically requires 
that “United States import duties” be 
deducted from USP. 

Matsushita replies that estimated 
antidumping duty payments are not 
actual expenses, but provisional 
deposits. Moreover, Matsushita notes 
that both the Department and the CIT 
previously have rejected Zenith’s 
arguments on this issue. 

Department’s Position: We disagree 
with Zenith. As we have stated in 
previous reviews of this finding, we 
believe that using estimated amounts of 
antidumping duties in our calculations 
would result in inaccurate margins. In 
addition, we do not consider payments 
of estimated antidumping duties to be 
expenses related to the sales under 
review. As a result, we have not 
deducted them from USP in these final 
results. See our response to Comment 5 
in Television Receivers, Monochrome 
and Color, From Japan; Final Results of 
Antidumping Duty Administrative 
Review (54 FR 13919, April 6,1989). 

Comment 5: Zenith contends that the 
Department erroneously offset the full 
amount of commissions in the United 
States with home market indirect selling 
expenses. According to Zenith, 
commissions compensate the recipient 
for both direct and indirect selling 
expenses incurred on behalf of the 
respondent. As a result. Zenith argues 
that offsetting the full amount of the 
commission provides excessive 
compensation for the indirect selling 
expenses contained therein. 
Additionally, because FMV has already 
been adjusted for direct selling 
expenses. Zenith claims that an offset 
for the full amount of the commission 
negates the deduction from USP of the 
direct expense portion of the 
commission. 

Matsushita responds that the statute 
clearly states that the Department 
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should include the total amount of 
commissions paid in the ESP offset cap, 
and that there is no legal or factual basis 
for dividing commissions into direct and 
indirect expenses. 

Department’s Position: We disagree 
with Zenith. When commissions are 
paid in one market but not in the other, 
19 CFR 353.56(b](l] requires us to offset 
the commission with other selling 
expenses incurred in the other market. 
We do not interpret our regulations as 
requiring us to limit the offset to a 
speciHc portion of the expenses of the 
commissionaire. As a result, we have 
offset the full amount of the U.S. 
commissions in these Hnal results. See 
our response to Comment 6 in 
Television Receivers, Monochrome and 
Color, From Japan; Final Results of 
Antidumping Duty Administrative 
Review (54 FR13919, April 6,1989). 

Comment 6: Zenith asserts that the 
Department may have improperly used 
home market indirect expenses that are 
not selling expenses as an offset to U.S. 
indirect selling expenses. Zenith states 
that the Department should require an 
affirmative demonstration from 
Matsushita that all home market indirect 
expenses that it claimed as ESP offsets 
are actually selling expenses, and not 
general and administrative expenses. 

Matsushita responds that it has 
already described the nature of the 
home market indirect expenses that it 
claimed as an ESP oHset as well as their 
relationship to the selling of televisions 
in Japan, and that the Department has 
verified the accuracy of Matsushita’s 
submissions on numerous occasions. 

Department’s Position: We disagree 
with Zenith. As we have stated in 
previous reviews of this case, the pool of 
indirect selling expenses in the home 
market should include those expenses 
that are similar to the expenses incurred 
by the U.S. subsidiary, whose function it 
is to sell the merchandise. We do not 
interpret our regulations as requiring 
that indirect selling expenses in the 
home market be limited to selling 
expenses in sales offices, and as 
excluding general and administrative 
expenses incurred by those offices. As a 
result, we believe it was appropriate for 
Matsushita to include certain general 
expenses associated with selling 
televisions in its home market indirect 
selling expense claim. Moreover, we 
veriRed the accuracy of Matsushita’s 
questionnaire responses. Therefore, we 
believe that Matsushita did not 
overstate its home market indirect 
selling expenses, and we have used all 
these expenses in calculating the ESP 
offset for these Hnal results. See our 
response to Comment 3 in Television 
Receivers, Monochrome and Color, 

From Japan; Final Results of 
Antidumping Duty Administrative 
Review (54 FR 13919, April 6,1989). 

Comment 7: Zenith contends that the 
Department erroneously excluded 
discoimts, rebates, and the commodity 
tax from its constructed value (CV) 
calculations. According to Zenith, these 
items must be included among the 
“general expenses’’ component of CV 
because the statute requires that those 
general expenses encompass what is 
usually reflected in sales. Because 
Matsushita acknowledges that 
discounts, rebates, and commodity taxes 
are included in the selling price of the 
merchandise, and because the 
Department routinely adjusts for these 
items under its authority to adjust for 
differences in circumstances of sale. 
Zenith argues that they are “general 
expenses” as defined in the statute, and 
should, therefore, be included in CV. 

Matsushita responds that the 
Department considers discounts and 
rebates to be adjustments to price rather 
than selling expenses, and that the 
statute does not provide for the 
inclusion of commodity taxes in the 
calculation of CV. 

Department’s Position: We disagree 
with Zenith. As we have stated in 
previous reviews of this case, we do not 
consider discoimts and rebates to be 
selling expenses; as Matsushita 
correctly states, we consider discounts 
and rebates to be adjustments to price. 
We also agree with Matsushita that the 
statute does not provide for the 
inclusion of commodity taxes in our CV 
calculations. As a result, we have not 
included discounts, rebates, and the 
commodity tax in our CV calculations 
for these flnal results. See our response 
to Comment 20 in Television Receivers, 
Monochrome and Color, From Japan; 
Final Results of Antidumping I^ty 
Administrative Review (56 FR 5396, 
February 11,1991). 

Comment 8: Matsushita objects to the 
Department’s decision to initiate these 
administrative reviews without ruling in 
a timely manner on Matsushita’s 
December 18,1981, request for 
revocation of the antidumping finding on 
televisions. 

Zenith replies that the Department 
rejected this argument during the 
previous reviews of Matsushita, and 
should do so again in the current 
reviews. 

Department’s Position: We disagree 
with Matsushita. During our previous 
reviews of Matsushita, we found 
dumping margins for the partial fifth and 
eighth administrative reviews, and 
determined that there was a likelihood 
of resumed dumping if the finding were 
to be revoked. Based on these analyses. 

we determined not to revoke the 
antidumping flnding with respect to 
Matsushita. Thus, contrary to 
Matsushita’s assertions, we did rule on 
its revocation request before initiating 
the current reviews. As a result, we 
believe that Matsushita’s objections 
regarding the validity of these reviews 
are inaccurate and inappropriate. See 
our response to Comment 75 in 
Television Receivers, Monochrome and 
Color, From Japan; Final Results of 
Antidumping Duty Administrative 
Review (54 FR 13927, April 6,1989). 

Comment 9: Matsushita objects to the 
Department’s decision to abandon the 
“traditional methodologies’* that it was 
using at the time the Government 
entered into the 1980 settlement 
agreements with respondents in these 
proceedings. 

Zenith responds that the Department 
should reject this argument as it did in 
the previous reviews of Matsushita. 

Department’s Position: We disagree 
with Matsushita. As we stated in the 
previous reviews of Matsushita, the 1980 
settlement agreement did not constitute 
a commitment by the Department to use 
a particular method of calculating 
dumping margins. As a result we have 
not employed the “traditional 
methodology” that was in use at the 
time of the settlement agreement in 
these final results. See our response to 
Comment 66 in Television Receivers. 
Monochrome and Color. From Japan; 
Final Results of Antidumping Duty 
Administrative Review (M FR 13926. 
April 6,1989). 

Comment 10: Matsushita argues that 
the Department’s exclusion of “other” 
overhead costs from the calculation of 
the adjustment for differences in the 
physical characteristics of the 
merchandise constitutes an 
unwarranted departure from past 
practice. According to Matsushita, its 
method of calculating adjustments for 
differences in the physical 
characteristics using materials, labor, 
and variable and other overhead was 
accepted by the Department in all 
previous reviews, and was never 
challenged by any other party. In 
addition, Matsushita claims that 
because its other overhead costs are 
allocated according to its direct labor 
costs, these costs are actually variable 
costs that should be included in the 
calculation of adjustments for 
differences in merchandise. 

Zenith supports the Department’s 
method of calculating this adjustment, 
stating that the overhead portion of the 
adjustment should be limited to variable 
overhead costs because, by definition, 
these are the only overhead costs that 
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vary according to physical diiSerences in 
merchandise. Zenith argues further that 
the inclusion of indirect factory 
overhead in the calmilation would 
nullify the exclusion of indirect 
expenses from COS adjustments. 

Department’s Position: We disagree 
with Matsushita. Our longstanding 
practice has been to calculate 
adjustments for difrerences in the 
physical characteristics of merchandise 
using materials, labor, and variable 
factory overhead only. We have, to the 
best of our knowledge, consistently used 
th>s method in all previous reviews of 

this case, including those pertaining to 
Matsushita. To the extent that there has 
been any deviation &t>m this practice, it 
was inadvertent, and was never 
intended to be deliberate departure from 
the practice described above. 

We agree with 2^nith that only 
variable costs should be used in the 
calculation of adjustments for 
differences in merchandise because, by 
definition, the magnitude of these costs 
changes according to the physical 
characteristics of the merchandise. 
Although fixed factory overhead may be 
allocated using a variable mpa.sure such 

as direct labor, the fixed overhead costs 
themselves do not vary according to 
production, and, therefore, do not reflect 
differences in the physical 
characteristics of the merchandise. 
Accordingly, we have not included fixed 
overhead costs in our calculation of 
adjustments for differences in 
merchandise for these final results. 

Final Results of the Reviews 

After analyzing the comments 
received, we have determined not to 
revise our preliminary results for 
Matsushita. Accordingly, we determine 
the margins to be: 

Period of review 

5 Oe/19/83-03/31/84 
6 04/01/84-02/28/85 
7 03/01/85-02/28/86 

The Department will instruct the U.S. 
Customs Service to assess antidumping 
duties on all appropriate entries. 
Individual differences between United 
States price and foreign maricet value 
may vary from the percentages stated 
above. TTie Department will issue 
appraisement instructions directly to the 
Customs Service. 

Further, as provided for by section 
751(a)(1) of the Tariff Act, a cash deposit 
of estimated cmtidumping duties of 35.40 
percent will be required for Matsushita; 
this is Matsushita’s rate from the 
eleventh administrative review. For 
shipments of this merchandise 
manufactured by Funai Electric, Fujitsu 
General, Ltd., Hitadii, Ltd., Mitsubishi 
Electric Corporation, NEC, Sanyo 
Electric Company, Ltd. Seiko Epson 
Corporation, ^arp Corporation, 
Toshiba, or Victor Corporation of Japan, 
the cash deposit rate will continue to be 
the same as the rates published in the 
final results of the last administrative 
reviews of these firms (56 FR 5392, 
February 11,1991). 

For all other manufacturers/exporters 
of this merchandise, a cash deposit of 
estimated antidumping duties of 3a2e 
percent shall be required. Hiis is the 
highest non-BIA (best information 
available) rate for the most current 
review for any firm in this case (56 FR 
16069, April 19,1991). These deposit 
requirements will be effective for all 
shipments of Japanese television 
receivers, monochrome or color, entered, 
or withdrawn fitim warehouse, for 
consumption on or after the date of 
publication of the final results of these 
administrative reviews. 

These administrative reviews and this 
notice are in accordance with section 
751(a)(1) of the Tariff Act (19 U.S.C 
1675(a)(1)) and 19 CFR 353.22. 

Dated; June 28,1991. 

Marjorie A. Choriins, 

Acting Assistant Secretary for Import 
Administration. 

(FR Doc. 91-17812 Filed 7-25-91; 8:45 am) 

BILUNG CODE 3S10-OS-M 

[A-5M-151 

Television Receivers, Monochrome 
and Color, from Japan; Final Results of 
Antidumping Duty Administrative 
Review 

agency: International Trade 
Administration/Import Administration, 
Department of Commerce. 
action: Notice of final results of 
antidumping duty administrative review. 

summary: On April 26,1991, the 
Department of Commerce published the 
preliminary results of its administrative 
review of die antidumping finding on 
television receivers, monochrome and 
color, from Japan. The review covers 
two manufacturers/exporters of this 
merchandise to the United States, Casio 
Computer Company, Ltd., and Citizen 
Watch Company, Ltd., and the period 
March 1,1989 through February 28,1990. 

We gave interested parties an 
opportunity to comment on our 
preliminary results. Based on our 
analysis of the comments received and 
the correction of certain clerical errors, 
we have changed the final results from 
those presented in our preliminary 
results of review. 

EFFECTIVE DATE: July 26,1991. 

FOR FURTHER INFORMATION CONTACT: 

Karin Price or Maureen Flannery, Office 
of Antidumping Compliance, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington. DC 20230; telephone: (202) 
377-2923. 

SUPPLEMENTARY INFORMATION: 

Background 

On April 26.1991, the Department of 
Commerce (the Department) published 
in the Federal Register (56 FR 19347) the 
preliminary results of its administrative 
review of the antidumping finding on 
television receivers, monochrome and 
color, from Japan (36 FR 4597, March 10, 
1971). The Department has now 
completed that review in accordance 
with section 751 of the Tariff Act of 1930 
(the Tariff Act). 

Scope of the Review 

Imports covered by this review are 
shipments of television receiving sets, 
monochrome and color, from Japan. 
Television receiving sets include, but are 
not limited to units known as projection 
televisions, receiver monitors, and kits 
(containing all parts necessary to 
receive a broadcast television signal 
and produce a video image). Not 
included are certain monitors not 
capable of receiving a broadcast signal, 
certain combination units, and certain 
subassemblies not containing the 
components essential fcH* receiving a 
broadcast television signal and 
producing a video image. During the 
review period, television receiving sets, 
monochrome and color, were 
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classifiable under Harmonized Tariff 
Schedule (HTS) item numbers 8528.10.80 
and 8528.20iX). The HTS item numbers 
are provided for convenience and 
Customs purposes only. The written 
description remains dispositive. 

This review covers two 
mannfacturers/expmtefs of Japanese 
television receivers, monodnome and 
color, Casio Computer Company, Ltd. 
(Casio), and Citizen Watch Company, 
Ltd. (Citizen), and the period March 1, 
1989 throng February 28,1990. 

Analysis of Comments Received 

We invited interested parties to 
comment on the preliminary results. We 
received written comments form Zenith 
Electronics Corporation. (2^nith), Casio 
and citizen. No public hearing was 
requested. 

Comment 1 

Zenith contends that the wrong 
variable is used in the section of Casio's 
and Citizen’s computer programs that 
removes the sales sdd at prices below 
the cost of production (COP) from the 
home market database. Zenith claims 
that the programming excludes sales 
below cost fi'om the home market 
database when the below cost sales for 
the entire home market database are 
between 10 and 90 percent of total home 
market sales. Zenith states that the 
program should instead exclude below 
cost sales on a model-specific basis, that 
is, when the below cost sales of a 
particular model are between 10 and 90 
percent of all of that model’s sales. 

Casio and Citizens respond that 
Zenith’s argument is without merit since 
the programming indicates that the 
Department has correctly removed sales 
below cost from the home maricet 
database on a model-specific basis. 
Accordingly, they claim there is no need 
for programming changes. 

Department’s Position 

We agree with Zenith and have 
correct^ this error. 

Comment 2 

Zenith argues that Casio’s U.S. sales 
which have a "negative United States 
price" are not "manipulated correctly” 
because a negative percentage dumping 
margin is calculated for these sales. 
Zenith contends that these sales 
actually have a positive dumping 
margin. 

Casio replies diat the negative 
percentage margin calculated for the 
individu^ sales for which there is a 
negative United States price (U.S. price) 
has no effect on the margin c^culaticms. 
Casio contends that the absolute margin. 

not the percentage margin, is used in the 
dumping margin calculation. 

Department’s Position 

Certain sales had negative U.S. prices 
because, for these sales, adjustments to 
U. S. price exceeded the sales price. 
Although the negative U.S. price caused 
the computer program to show these 
sales as having a negative percentage 
margin, we agree with Zenith that these 
sales, in fact have a positive dumping 
margin. We note that the percentage 
margin calculated for each sale is for 
informational purposes only, and has no 
effect on the final margin calculations 
because the weighted-average margin is 
calculated by dividing total dumping 
duties due by total U.S. price for all 
sales, not by averaging die percentage 
margins for each sale. 

Comment 3 

Zenith states that the Department 
unlawfully treated Japanese commodity 
and consumption taxes rebated or not 
collected by reason of exportation of the 
merchandise. According to Zenith, the 
Department added the toll amount of the 
tax to U.S. price, and made a 
circumstance-of-sale (COS) adjustment 
to FMV for the difference between the 
amount of Japanese and U.S. tax. Zenith 
argues that the Court of International 
Trade (GIT) in Zenith Electronics Corp. 
V. United States, 755 F. Supp. 397 (1990) 
(as clarified by the Court order dated 
February 20,1991) [Zenith) and in 
Daewoo Electronics Co. v. United 
States, 712 F. Supp. 931 (1989) [Daewoo), 
ruled that the Department must cap the 
amount of commodity or consumption 
tax added to U.S. price at the amount of 
tax added to FMV, and that the 
Department is forbidden fiom 
neutralizing the tax adjustment to U.S. 
price making a COS adjustment to FMV 
for differences in taxes. Moreover, the 
Department is required to measure the 
amount of conmu^ty £md consumption 
tax passed through to home market 
purchasers. Zenith also claims that the 
Department used an erroneously high 
tax base for determining the amount of 
commodity and consumption tax 
forgiven upon exportation, arguing that 
the Department should use the export 
price, not the resale price in the United 
States, as the tax base. 

Casio replies that with regard to 
consumption taxes, 21enith’s comments 
are irrelevant because they do not 
address die calculations actually made 
by the Department Casio contends that 
with regard to commodity taxes, the 
Department correctly calculated the tax 
based on the constructed ex-factory 
price, the same tax base as that used for 
home market sales, and followed 

longstanding practice in the treatment of 
the commodity tax, by adding the tax to 
U.S. price and making an adjustment to 
FMV for the differences between home 
market and U8. taxes. 

Citizen responds that the Department 
followed a well-established policy that 
the addition to U.S. price for taxes not 
be limited by the amount of tax in home 
market price. Citizen replies that the 
Department has repeatedly rejected 
Zenith’s argument that the tax base for 
determining the amount of tax forgiven 
upon exportation should be the export 
price, and argues that the Department 
should determine that the appropriate 
tax base is the price to the first 
unrelated party in the United States. 

Department’s Position 

We do not agree with the CTT in 
Zenith or Daewoo, but have not had an 
opportunity to appeal the issue on its 
merits. Consistent with our longstanding 
practice, we have not attempted to 
measure the amount of tax "passed- 
through” to customers in the home 
market. We do not agree that the 
statutory language lifting the amount 
of adjustment to the amount of tax 
"added to or included in the price” of 
color televisions (CTVs) in the home 
meirket requires the Department to 
measure the incidence of tax. 

Because we believe that dumping 
margins should neither be inflated nor 
defaulted by differences between 
Japanese taxes and constructed taxes 
applied to U.S. price, we do not agree 
with the CITs position on adjustments 
for differences in commodity taxes. 
After calculating the amount of 
commodity and consumption tax and 
adding it to U.S. price, we make an 
adjustment to FMV for the differences in 
taxes by deducting the Japanese 
consumption and commo^ty tax fiom 
FMV and replacing it with the 
constructed U.S. commodity and 
consumption tax. This method has the 
same effect on the absolute margin 
calculated as would capping the amount 
of U.S. tax added to U5. price. See our 
response to Comment 1 in Color 
Television Receivers fiom the Republic 
of Korea; Final Results of Antidumping 
Duty Administrative Review (56 FR 
12702, March 27,1991) and our response 
to Comment 4 in Color Television 
Receivers, Except for Video Monitors, 
from Taiwan: Final Results of 
Antidumping Duty Administrative 
Review (56 FR 31380, July Ift 1991). 

We disagree with 2^nith that the 
amount of both commodity and 
consumption tax forgiven upon 
exportation should calculated on the 
basis of the export price. The tax base 
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used for determining the amount of tax 
which the Japanese taxing authorities 
would have imposed on exports of the 
merchandise to the United States is the 
price which in analogous to the home 
market tax base. The tax base used to 
calculate the commodity tax was the 
constructed ex-factory price, the tax 
base comparable to that used in the 
home market. With regard to the 
consumption tax, which went into effect 
on April 1,1989, the Department has 
determined that the price to the Hrst 
imrelated party in the United States is 
comparable to the price on which the 
merchandise is taxed in the home 
market the sales price. 

Comment 4 

Zenith argues that the Department 
failed to accoimt for savings realized by 
Casio and Citizen as a result of delayed 
payment of home market discounts, 
rebates, and selling expenses accounts 
payable. According to Zenith, if Casio 
and Citizen do not disburse funds 
immediately after incurring an 
obligation to pay a particular expense, 
they earn interest income on those funds 
until the expense is actually paid. As a 
result. Zenith argues, the true measure 
of Casio's and Citizen's selling expenses 
is not the amount paid, but the amount 
of the payment less the savings realized 
by delayed pa}mient Accordingly, 
Zenith argues that the Department 
should reduce Casio's and Citizen's 
home market selling expenses by the 
amoimt of any interest eamable as a 
result of delayed payment of those 
expenses. 

Casio and Citizen respond that the 
Department has repeatedly considered, 
and rejected, this argument. Casio 
further asserts that it is the 
Department's practice to make all 
adjustments to price on the basis of 
veriHable, actual costs where such data 
have been presented, that any savings in 
interest expenses due to delayed 
payment are taken into account in 
setting the payment terms for discounts 
and rebates, and that Zenith is not 
prejudiced by this practice since the 
method is used for both home market 
and U.S. sales. Casio also claims that 
even if Zenith were correct, the 
Department and respondent would 
spend enormous energy in determining 
trivial issues related to these secondary 
transactions. 

Department's Position 

We disagree with Zenith. We avoid 
imputing expenses or costs when a 
company quantifies or documents its 
actual expenses, and when the 
company's quantihcation accurately 
reflects the expense to the seller. Since 

we have determined that Casio and 
Citizen accurately quantihed their home 
market selling expenses, and that their 
claims accurately reflected these 
expenses, we have not reduced them by 
the amount of any savings realized as a 
result of delayed payment. See our 
response to Comment 2 in Television 
Receivers, Monochrome and Color, 
From Japan; Final Results of 
Antidumping Duty Administrative 
Reviews (54 FR13918, April 6,1989). 

Comment 5 

Zenith argues that the Department 
should deduct antidumping-related legal 
expenses from exporter's sales price 
(ESP). According to Zenith, these 
expenses are selling expenses because 
they are incurred as a result of a 
respondent selling the merchandise 
imder review in the United States at 
prices below FMV. Moreover, Zenith 
argues that there is no basis for 
retaining in ESP legal expenses incurred 
as a result of an antidumping proceeding 
when all other legal expenses incurred 
by a foreign company's U.S. subsidiary 
are deducted from ESP. 

Casio and Citizen respond that the 
Department has repeatedly determined 
that antidumping-related legal expenses 
are not expenses incurred in selling the 
merchandise in the United States. They 
also assert that deducting these legal 
fees as expenses would discriminate 
against those exporters who seek legal 
counsel in an antidumping proceeding. 

Department Position 

We disagree with Zenith. As we have 
stated in previous reviews of this 
finding, and of the antidumping duty 
orders on color television receivers from 
the Republic of Korea and color 
television receivers from Taiwan, we do 
not consider legal expenses incurred in 
defending against an allegation of 
dumping to be expenses incurred in 
selling the merchandise in the United 
States. As a result, we have not 
deducted these expenses from ESP in 
these final results. Also, see our 
response to Comment 4 in Television 
Receivers, Monochrome and Color, 
From Japan; Final Results of 
Antidumping Duty Administrative 
Reviews (54 FR 13919, April 6,1989). We 
note, moreover, that whereas Zenith 
criticized the Department in Comment 3 
for failing to follow the CIT opinion in 
Zenith, in this instance, it is urging the 
Department to disregard the CIT opinion 
regarding this issue in Daewoo. 

Comment 6 

Zenith argues that the Department 
should deduct from U.S. price payments 
of estimated antidumping duties, and 

any expenses related to such payments. 
According to Zenith, these items should 
be deducted from U.S. price along with 
the estimated ordinary duties paid, 
because the statute specifically requires 
that "United States import duties” be 
deducted from U.S. price. 

Casio and Citizen both note that the 
Department has repeatedly rejected 
Zenith's argument. Casio also replies 
that the Department's policy of not 
deducting deposits of estimated 
antidumping duties from U.S. price was 
upheld in the CIT ruling in P.Q. 
Corporation v. United States, 652 F. 
Supp. 724, 737 (1987). 

Department’s Position 

We disagree with Zenith. As we have 
stated in previous reviews of this 
finding, we believe that using estimated 
amounts of antidumping duties in our 
calculations would result in inaccurate 
margins. We do not consider payments 
of estimated antidumping duties to be 
expenses related to the sales of the 
merchandise under consideration for 
this review period. Further, given the 
possibility that these estimated duties 
could vary significantly fitim duties that 
may be assessed, we do not consider 
them to be "expenses” within the 
meaning of section 772(d)(2)(A) of the 
Tariff Act for purposes of determining 
U.S. price. Finally, estimated duties and 
duties assessed are paid by the 
importer, which is in some cases 
unrelated to the party whose sales are 
under review. As a result, we have not 
deducted them from U.S. price in these 
final results. See our response to 
Comment 5 in Television Receivers, 
Monochrome and Color, From Japan; 
Final Results of Antidumping Duty 
Administrative Reviews (54 FR 13919, 
April 6,1989), our response to comment 
6 in Color Television Receivers from the 
Republic of Korea; Final Results of 
Antidumping Administrative Review (56 
FR 12703,12704, March 27,1991), and 
our response to Comment 8 in Color 
Television Receivers, Except for Video 
Monitors, from Taiwan; Final Results of 
Antidumping Administrative Review (56 
FR 31380, July 10,1991). 

Comment 7 

Zenith contends that the Department 
erroneously treated selling commissions 
in the United States as though they 
consisted entirely of indirect selling 
expenses. According to Zenith, 
commissions compensate the recipient 
for both direct and indirect selling 
expenses incurred on behalf of the 
respondent. Zenith argues that, since 
FMV has already been adjusted for 
direct selling expenses, an offset to FMV 
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comprised of indirect selling expenses 
up to the full amount of the U.S. 
commission overcompensates for the 
indirect portion of the commission and 
effectivrfy negates the deduction from 
U.S. price of the direct expense portion 
of the commission. 

Casio responds that Zenith’s 
suggestion is contrary to the 
Department’s regulations at 19 CFR 
353.56(b], which provides for a 
commission ofrset of indirect selling 
expenses for die full amount of the 
commission paid. Citizen points out that 
this argument has been rejected by the 
Department previously when a 
commission is paid in one market but 
not in the other. 

Department’s Position 

We disagree with Zenith. Section 
353.56(b)(1) of our regulations requires 
us to make an adjustment for situations 
in which a commission is paid in one 
market but not in the other market. That 
adjustment is limited to "the amount of 
the other selling expenses’’ allowed in 
the other market. We do not interpret 
this regulation as requiring us to limit 
the offset to a specific portion of the 
expenses of the commissionaire. Indeed, 
it is not necessary to examine how the 
recipient of the commissions spends the 
money because, to the seller, such 
monies represent direct expenses 
incurred as a result of that particular 
sale. As a result, we have ofrset the full 
amount of the U.S. commissions in these 
Hnal results. See our response to 
Comment 6 in Television Receivers, 
Monochrome and Color, From Japan; 
Final Results of Antidumping Duty 
Administrative Reviews (54 FR13919, 
April 6,1989), our response to Comment 
9 in Color Television Receivers, Except 
for Video Monitors, from Taiwan; Final 
Results of Antidumping Duty 
Administrative Review (56 FR 31381, 
July 10,1991), and our response to 
comment 7 in Color Television 
Receivers from the Republic of Korea; 
Final Results of Antidumping Duty 
Administrative Review (56 FR 12704, 
March 27.1991). 

Comment 8 

Zenith asserts that the Department 
may have improperly used home market 
indirect expenses that are not selling 
expenses as an offset to U.S. indirect 
selling expenses. Zenith states that the 
Department should require an 
affirmative demonstration from Casio 
and Citizen that all home market 
indirect expenses they have claimed as 
ESP offset are actually selling expenses, 
and not general and administrative 
expenses. 

Citizen responds that it ftdlowed the 
Department’s practice in preparing its 
indirect selling expense data. Casio 
claims that it provided sufficient 
evidence to demonstrate that the 
reported home market selling expenses 
are selling e)q>en8es and do not include 
non-selling expenses. 

Department’s Position 

We (hsagree with Zenith. As we have 
stated in previous reviews of this case, 
the pool of indirect selling expenses in 
the home market should include those 
expenses which are similar to the 
expenses incurred by the U.S. 
subsidiary, whose function it is to sell 
merchandise. We do not interpret our 
regulations as requiring that indirect 
selling expenses in the home market be 
limited to selling expenses in sales 
offices, and as excluding general and 
administrative expenses incurred by 
those offices. Accordingly, the 
equivalent home market expenses are 
those which are incurred by the home 
market selling division in support of the 
home market sales efrort and which 
include certain general expenses 
associated with selling. T^refme, we 
believe that Casio and Citizen did not 
overstate their home market soling 
expenses, and we have used all these 
expenses in calculating the ESP offset 
for these final results. See our response 
to Comment 3 in Television Receivers, 
Monochrome and Color, From Japan; 
Final Results of Antidumping Duty 
Administrative Reviews (54 FR 13919, 
April 6,1989) and our response to 
Comment 4 in Color Television 
Receivers from the Republic of Korea; 
Final Results of Antichuniung Duty 
Administrative Review (% FR 12703, 
March 27,1991). 

Comment 9 

Zenith contends that it is unclear 
whether constructed value (CV) does or 
does not include discounts, rebates, or 
commodity and consumption taxes. 
According to 21enith, these items must 
be included among the “general 
expenses” component of CV because the 
statute requires that these general 
expenses encompass what is usually 
reflected in sales. Because Casio and 
Citizen acknowledge that discounts, 
rebates, and commodity and 
consiunption taxes are included in the 
selling price of the merchandise, and 
because the Department routinely 
adjusts for these items under its 
authority to adjust for difierences in 
circumstances of sales. Zenith argues 
that they are "general expenses" as 
defined in the statute, and should, 
therefore, be included in CV. 

Citizen replies that the Department 
correctly excluded these items from its 
calculation of CV. because it is the 
Department’s practice to calculate CV 
on the basis of the books and records of 
the foreign producer, and Citizen does 
not treat discounts, rebates, or taxes as 
expenses in its books or remrds 

Department’s Position 

We disagree with Zenith that these 
expenses should be included in CV. As 
we have stated in previous reviews, we 
do not consider discounts and rebates to 
be selling expenses; we consider them to 
be adjustments to price. Pursuant to the 
statute, the Department constructs an 
ex-factory value which consists of the 
sum of cost of manufacture (COM), 
general expenses (i.e., selling, general, 
and administrative expenses), profit on 
home maricet sales, and the cost of 
packing the merchandise for shipment to 
the United States, fai order to make an 
apples-to-apples comparison of this 
surrogate FMV to U.S. price, all taxes, 
rebates, and discounts are removed 
from U.S. price, and no tax is added 
thereto. As a result we have not 
included discounts, rebates, and 
conmiodity or consumptiem taxes in our 
calculations of CV for these final results. 
See our response to Comment 20 in 
Television Receivers. Monochrome and 
Color, From Japan; Final Resxilts of 
Antidumping Duty Administrative 
Reviews (56 FR 5396, February 11,1991), 
and our response to Comment 9 in Color 
Television Receivers fiom the Republic 
of Korea; Final Results of Antidumping 
Duty Administrative Review (56 FR 
12704,12705, March 27.1991). 

We do note, however, that in our 
preliminarily results, commodity and 
consumption taxes were included in our 
calculations of FMV when FMV was 
based on CV. This has been corrected 
for the purposes of these final results. 

Comment 10 

Casio claims that its packing labor 
and materials expenses for home market 
shipments are induded in COM. 'Thus, 
Casio argues that the Department should 
deduct these packing expenses fiom the 
COP in determining whether the home 
market sales are sold at prices which 
are below the COP. 

Zenith objects to the submission of 
this information on the part of Casio. 
Zenith responds that the time for the 
submission of such information is past, 
and therefore, the Department should 
not accept this data. 

Department’s Position 

We disagree with Casio. As Casio 
admits in its bdef, the Department did 
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not deduct these expenses from COP 
because we were not aware that these 
packing expenses were included in 
COM. Since this information was 
submitted to the Department after the 
preliminary results were published, it 
has not been considered for these final 
results. Accordingly, the Department has 
not deducted packing expenses from 
COP for the purposes of determining 
which sales were sold below cost. 

Comment 11 

Citizen argues that, for CTV COP, the 
Department should base Citizen's net 
financial expenses on the calculation 
originally submitted by the company in 
its questionnaire response. According to 
Citizen, this calculation, which was 
based solely on Citizen's non- 
consolidated interest income and 
expense, provides the most accurate 
measure of the company's actual CTV 
financing costs during the period of 
review. 

Citizen further argues that, if the 
Department decides no to use Citizen's 
submitted financing expense 
calculation, then it should determine the 
company's net financing costs using the 
net interest expense incurred by only 
those entities that were related to 
Citizen are involved in CTV production 
during the period of review. Citizen 
maintains that the Department should 
not base the company's borrowing costs 
on the net interest expense incurred by 
Citizen's consolidated group of 
companies. 

Finally, Citizen contends that, in 
revising Citizen's financing costs for the 
preliminary results in review, the 
Department erred in applying its own 
methodology to certain of the company's 
financial figures. Specifically, Citizen 
claims that to correctly calculate short¬ 
term interest income to offset total 
interest expense, the Department should 
have considered not only interest 
accruing from short-term marketable 
securities, but also that from cash and 
cash deposits. Citizen also claims that 
the Department's financing expense 
calculation should have included 
dividends from marketable securities as 
an offset to interest expense. 

Department Position 

We disagree with Citizen. In rejecting 
Citizen's claim that the Department 
should accept the company's non- 
consolidated financing expense 
calculation, we followed our well- 
established practice of deriving net 
financing costs based on the borrowing 
experience of the consolidated group of 
companies. See Antifriction Bearings 
and Parts Thereof from the Federal 
Republic of Germany (54 FR18992, May 

3,1989), Certain Small Business 
Telephone Systems and Subassemblies 
from Korea (54 FR 31980, August 3, 
1989), Sweaters Wholly or in Chief 
Weight of Man-Made Fiber from Hong 
Kong (55 FR 30743, July 27,1990), and 
Titanium Sponge from Japan (55 FR 
42227, October 18,1990). The 
Department has followed this practice 
even in those cases involving 
consolidated groups whose member 
companies manufacture a variety of 
diverse products. Our practice is based 
on the fact that the group's parent 
company, because of its controlling 
interest, has the power to decide the 
capital structure of each member 
company within the group is generally 
best reflected at the group's 
consolidated level. 

We based our revised net financing 
expense calculation on information 
obtained from Citizen's consolidated 
financial statements. Following our 
usual practice, we reduced the 
consolidated group's interest expense by 
the amount of interest income earned 
from the group's short-term investments 
of working capital. Because Citizen did 
not provide an analysis of its 
consolidated short and long-term 
interest income, as the best information 
available, we estimated short-term 
interest income by multiplying the 
consolidated group's total interest 
income by the ratio of the group's short¬ 
term invested assets to the balance of its 
total invested assets. 

Although Citizen maintains that the 
Department should have considered the 
company's cash and deposits to be 
short-term invested assets, the 
information available from the record 
did not indicate what portion, if any, of 
the company's cash balance was 
invested in interest bearing deposit 
accounts. Consequently, we 
conservatively excluded these balances 
from our calculation. 

Regarding Citizen's claim that the 
Department should have considered the 
company's dividend income in 
calculating net financial expense, the 
Department generally does not allow 
dividends earned as an offset to total 
interest expense unless there is 
evidence that dividend income was 
earned from short-term investments of 
the company's working capital. See 
Small Business Telephone Systems from 
Korea (54 FR 53141, December 27,1989) 
and Television Receivers, Monochrome 
and Color, from Japan (54 FR 13917, 
April 6,1989) In this case, there is no 
evidence to this effect. Consequently, 
we did not consider this income in our 
recalculation of Citizen's financing 
expense. 

Comment 12 

Citizen argues that the Department 
should correct its adjustment for 
differences in merchandise to reflect the 
correct variable COM for its home 
market models. The correct variable 
COM of its home market models should 
be based on a fixed/variable overhead 
split identical to that of the U.S. models, 
which were manufactured at the same 
production facility as their home market 
models. Citizen argues that the 
Department should use the variable 
overhead information in its April 15, 
1991 submission, which was submitted 
in accordance with the Department’s 
instructions. 

Zenith objects to the submission of 
this new information on the part of 
Citizen. Zenith argues that the time for 
such submissions is past, and that the 
Department should reject this data. 

Department’s Position 

We agree with Citizen. The 
Department agreed to allow Citizen to 
submit the variable overhead 
information for the record of this review 
(see memorandum from Karin Price to 
the file dated April 12,1991), and it was 
received by the date established by the 
Department, before the preliminary 
results were published. This data has 
been used in the calculations of the 
variable COM of home market models, 
and the corrected difference in 
merchandise adjustments were made for 
the purposes of these final results of 
review. 

Comment 13 

Citizen argues that the Department 
should include in its analysis all 
merchandise sold within the period of 
review, not only merchandise shipped 
during the period of review. Citizen 
points out that the questionnaire 
requires respondents to report all 
purchase price (PP) and ESP sales made 
during the period of review. Therefore, 
according to Citizen, the Department 
must include all sales made during the 
period of review in its analysis in order 
to calculate and assess duties on ail 
shipments. 

Zenith replies that the Department has 
the discretion to establish reasonable 
cutoffs where all units sold during the 
period of review are not shipped during 
the same period of review. Zenith 
contends that those units not shipped 
during the period of review will be 
covered by the following review. 

Department’s Position 

We disagree with Citizen. Section 
353.22(b) of the Commerce regulations 
allows the Department discretion to 
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cover in its review “entries, exports, or 
sales of merchandise during the 12 
months immediately preceding the most 
recent anniversary month.” We have 
determined that PP sales shipped 
outside the period of this review will not 
be analyzed. Instead, in its review of the 
subsequent period (March 1,1990 
through February 2^ 1991), the 
Department will review any sales which 
are not covered during this review 
because they were not shipped during 
the current review period. 

Comment 14 

Citizen argues that the Department 
should exclude from its analysis those 
U.S. sales of returned, second quality 
merchandise. Citizen argues that the 
expenses associated with the original 
sales have already been reported as part 
of its warranty expense, and that 
analyzing these sales would serve to 
double-count the expenses attributable 
to these transactions. Moreover, Citizen 
contends that the Department has 
already determined in previous cases 
that it is not reasonable to include in its 
analysis lower quality products sold at 
reduced prices. As evidence of this. 
Citizen cites Generic Cephalexin 
Capsules from Canada; Final 
Determination of Sales at Less than Fair 
Value (54 FR 26823, June 26.1989). 
Therefore, Citizen claims that the 
Department should treat the cost of 
these sales as a warranty expense in 
accordance with Citizen's questionnaire 
response. If the Department decides that 
these sales should be analyzed. Citizen 
argues that a weighted-average rate for 
all other sales should be applied to these 
models. 

Zenith responds that, in reviewing an 
existing antidumping duty order, the 
Department analyzes all U.S. sales 
unless the review has been deemed 
appropriate for sampling. Zenith points 
out that Citizen is relying on a final 
determination of sales at less than fair 
value (LTFV) for validation of its 
suggestion that these sales should be 
excluded from the analysis. Zenith 
contends that, in making LTFV 
determinations, the Department has 
historically not analyzed all sales. 

Zenith also argues that the 
Department should reject Citizen’s 
suggestion that reviewing these sales 
would constitute a double-counting of 
expenses attributable to these 
transactions, because the expenses 
originally incurred to sell the 
merchandise cannot be equated with the 
reduced price received in the second 
sale. Zenith also claims that Citizen's 
suggestion that the expense of the 
original sale is included in the warranty 
expense indicates that the Department 

has been led by Citizen incorrectly to 
apportion those expenses over sales of 
all merchandise, when they should have 
been attributed only to merchandise 
identified by Citizen as having been sold 
in second-quality transactions. 

Department’s Position 

We agree with Citizen that these sales 
should be excluded from the analysis. 
The original sales of merchandise which 
is returned, refurbished, and resold are 
included on the U.S. sales database. 
Accordingly, the Department will not 
review two different sales of the same 
merchandise. Contrary to what Citizen's 
comment implies, there were no 
warranty expenses reported for the 
original sales. For the purposes of these 
tinal results, the expenses associated 
with the second sales of the 
merchandise have been allocated to the 
other sales of the applicable models and 
deducted from U.S. price. 

Comment 15 

Citizen claims that the Department 
should correct certain clerical errors in 
its computer programs for the final 
results. Citizen contends that in both the 
PP and ESP programs, the Department 
unnecessarily merged the COP data 
twice, unnecessarily merged the below 
cost home market data twice, 
uimecessarily input the values for the 
differences in merchandise twice, and 
applied the consumption tax adjustment 
on the basis of the date of sale, rather 
than the date of shipment. 

Department’s Position 

We agree in part. The Department’s 
computer programs did merge the COP 
data and below cost home market data 
twice, and input the values for 
differences in merchandise twice. We 
have made the appropriate corrections 
for these final results. However, we note 
that none of these errors had an effect 
on the results of the program. 

We disagree that the consumption tax, 
which went into effect on April 1,1989, 
should be applied on the basis of the 
date of shipment. Citizen did not 
adequately explain the reasons it 
advocates using the date of shipment 
instead of the date of sale to determine 
to which sales the consumption tax, 
which went into effect on April 1,1989, 
should apply. Moreover, the tax is 
calculated as a percentage of the selling 
price. Accordingly, the Department has 
used the date of sale for calculating the 
consumption tax for these final results. 

Final Results of the Review 

As a result of our review, we have 
determined the margins to be: 

Manufactur- 
er/Exporter 

Period of review 
Margin 

(perc^) 

Casio 
Computer 

Company, 
Ltd. 03/01/89-02/28/90 0.497 

Citizen 

Watch 
Company, 
1 til 03/01/89-02/28/90 17.07 

The Department will instruct the 
Customs Service to assess antidumping 
duties on all appropriate entries. 
Individual differences between U.S. 
price and FMV may vary ft’om the 
percentages stated above. The 
Department will issue appraisement 
instructions on each exporter directly to 
the Customs Service. 

Further, as provided for by section 
751(a)(1) of the Tariff Act, a cash deposit 
of estimated dumping duties based on 
the above margin will be required for 
Citizen. Since the margin for Casio is 
less than 0.5 percent and, therefore, de 
minimis for cash deposit purposes, the 
Department shall not require a cash 
deposit of antidumping duties on entries 
from Casio. For all other exporters/ 
manufacturers not related to Casio or 
Citizen, or any previously reviewed firm, 
a cash deposit of 17.07 percent shall be 
required. These deposit requirements 
and waiver will be effective for all 
shipments of Japanese television 
receivers, monochrome and color, 
entered or withdrawn from warehouse, 
for consiunption on or after the date of 
publication of the final results of this 
administrative review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1875(a)(1)) 
and 19 CFR 353.22 (1990). 

Dated: July 18.1991. 

Eric I. Garfinkel, 
Assistant Secretary for Import 
Administration. 
[FR Doc. 91-17811 Filed 7-25-91; 8:45 am] 

WLUNa CODE 3S10-OS-M 

[Application No. 86-A0008] 

Export Trade Certificates of Review 

agency: International Trade 
Administration, Commerce. 

ACTION: Notice of issuance of an 
Amended Export Trade Certification of 
Review. 

summary: The Department of 
Commerce, has issued an amendment to 
the Export Trade Certificate of Review 
granted to Streamline Shippers 
Association, Inc. Notice of issuance of 



34186 Federal Register / Vol. 56, No. 144 / Friday. July 26. 1991 / Notices 

the Certificate was published in the 
Federal Register on December 23,1986 
(51 FR 45928). 

FOR FURTHER INFORMATION CONTACT: 

George Muller, Director, Office of Export 
Trading Company Affairs, International 
Trade Administration, (202) 377-5131. 
This is not a toll-ftee number. 

SUPPLEMENTARY INFORMATION: Title III 
of the Export Trading Company Act of 
1982 ("the Act") (15 U.S.C. 4001-21) 
authorizes the ^cretary of Commerce to 
issue Export Trade Certificates of 
Review. The regulations implementing 
title III are foimd at 15 CFR part 325 
(1990) (50 FR 1804, January 11.1985). 

The Office of Export Trading 
Company Affairs is issuing this notice 
pursuant to 15 CFR 325.6(b), which 
requires the Department of Commerce to 
publish a summary of a Certificate in the 
Federal Register. Under section 305(a) of 
the Act and 15 CFR 325.11(a), any 
person aggrieved by the Secretary's 
determination may, within 30 days of 
the date of this notice, bring an action in 
any appropriate district court of the 
United States to set aside the 
determination on the ground that the 
determination is erroneous. 

Description of Amended Certificate 

Export Trade Certificate of Review 
No. 86-00008 was issued to Streamline 
Shippers Association, ln& (SSA) on 
December 17.1986. Notice of issuance of 
the Certificate was published in the 
Federal Register on December 23,1986 
(51 FR 45928). 

SSA has amended its Certificate to 
clarify the “forwarder services” it will 
offer and to revise its classes of 
members. These revisions require the 
following changes in its Certificate: 

(1) Revision of part (c) of Export 
Trade to read as follows: 

Transportation Services (As They 
Relate to the Export of Products) 
include: Overseas freight transportation; 
inland freight transportation to a U.S. 
export terminal, port, or gateway; 
packing and crating; leasing of 
transportation equipment and facilities; 
terminal or port storage; wharfage and 
handling; forwarder services (including, 
but not limited to, preparing and/or 
processing export declarations, 
preparing or processing delivery orders 
or dock receipts, preparing, processing, 
or issuing bills of lading, preparing or 
processing consular documents or 
arranging for their certification, 
preparing and/or sending advance 
notifications of shipments or other 
documents to banks, shippers or 
consignees, as required); insurance; 
warehousing; foreign exchange: 
financing and financial services; export 

sale and trade documentation and 
services; overseas distribution; paying 
or charging commissions; marketing; 
advertising; communication and 
processing of foreign orders; accounting; 
clerical services; consulting; customs 
services; feasibility studies; investment 
services; legal services; management 
services; and translation services. 

(2) Re\i8ion of part 7(c) of the Export 
Trade Activities and Methods of 
Operation as follows: 

(c) SSA shall have four classes of SSA 
Members: (1) Regular members; (2) 
NVOCC members; (3) transportation 
members; and (4) shippers' association 
members, and may prescribe the 
eligibility requirements for each class of 
member; 

(3) Addition of the following 
definitions to clarify certain terms in 
revised part 7(c): 

Regular members include any firm, or 
affiliate thereof, engaged in a business 
other than transportation in the course 
of which such entity ships or receives 
cargo in interstate, intrastate, or foreign 
commerce. 

NVOCC members include any non¬ 
vessel operating common carrier under 
the Shipping Act of 1984, and which 
shall maintain a tariff on file with the 
Federal Maritime Commission and post 
a siu^ty bond as required by regulations 
of the Federal Maritime Commission. 

Transportation members include any 
firm, or affiliate thereof, engaged 
primarily in the transportation business 
as an intermediary, direct carrier, or 
service organization. 

Shippers’ association members 
include any shippers' association, 
provided that for purposes of foreign 
commerce only, such shippers’ 
association must maintain a list 
containing the names of its members 
and compliance data if emy such 
member shall be a non-vessel operating 
common carrier as defined in the 
Shipping Act of 1984. 

EFFECTIVE DATE: April 22.1991. 

A copy of the amended Certificate 
will be kept in the International Trade 
Administration's Freedom of 
Information Records Inspection Facility, 
room 4102, U.S. Department of 
Commerce, 14th and Constitution 
Avenue, NW., Washington. DC 20230. 

Dated; July 22,1991. 

George Muller, 

Director, Office of Export Trading Company 
Affairs. 
(FR Doc. 91-17804 Filed 7-25-91; 8:45 am) 

BILUNO CODE SS10-OR-M 

Applications for Duty-Free Entry of 
Scientific Instruments 

Pursuant to section 6(c) of the 
Educational, Scientific and Cultural 
Materials Importation Act of 1966 (Pub. 
L 89-651; 80 Stat. 897; 15 CFR Part 301), 
we invite comments on the question of 
whether instruments of equivalent 
scientific value, for the purposes for 
which the instruments shown below are 
intended to be used, are being 
manufactured in the United States. 

Comments must comply with 
§ 301.5(a)(3) and (4) of the regulations 
and be filed within 20 days with the 
Statutory Import Programs Staff, U.S. 
Department of Commerce, Washington, 
DC 20230. Applications may be 
examined between 8:30 a.m. and 5 p.m. 
in room 4204, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC. 

Docket Number: 90-198R. Applicant: 
Research Foundation of SUNY at 
Albany, AD-335,1400 Washington 
Avenue, Albany, NY 12222. Instrument: 
Infrared Neon Gas Laser. Manufacturer: 
MPB Technologies Inc., Canada notice 
of this resubmitted application was 
published in the Federal Register of 
December 11,1990. 

Docket Number: 90-231R. Applicant: 
Oregon State University, College of 
Oceanography, Oc Administrative 
Building 104, Corvallis, OR 97331-5503. 
Instrument- Noble Gas Mass 
Spectrometer. Model 215-50. 
Manufacturer: Mass Analyzer Products, 
Ltd., United Kingdom. Original notice of 
this resubmitted application was 
published in the Federal Register of 
February 1.1991. 

Docket Number: 91-092. Applicant 
University of Illinois at Urbana- 
Champaign, Purchasing Division, 506 
South Wright Street, Urbana, IL 61801. 
Instrument Portable Differential 
Spectrometer/Scintillometer, Model 
GRS-500. Manufacturer: Scientrex, 
Canada. Intended Use: The instrument 
will be used to detect the total coimts of 
low level gamma ray radiation of 
sandstones, limestones and shales. 
Application Received by Commissioner 
of Customs: June 19,1991. 

Docket Number: 91-096. Applicant 
Hamilton College, College Hill Road, 
Clinton, NY 13323. Instrument Electron 
Microscope, Model JEM 1200EXII/SEG/ 
DP/DP. Manufacturer. JEOL Ltd., Japan. 
Intended use: The instrument will be 
used to study the ultrastructure of 
various tissues, microbes and viruses to 
ascertain basic information on insulin 
secretion from endocrine pancreas and 
gut and also to provide important 
insights into the evolution of vertebrate 
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gastro-entero-pancreatic system. In 
addition, the instrument will be used for 
teaching purposes in the courses Biol 
349 (TEM), Biol 336 (Cell Biology] and 
Biol 550 (Senior Research). Application 
Received by Commissioner of Customs: 
June 20.1991. 

Docket Number 91-097R. Applicant: 
Northeast Missouri State University, 
Science, Kirksville, MO 63501 
Instrument: SF-41 Stopped Flow Sample 
Handling Unit with SU-40A 
Spectrophotometer Unit. Manufacturer: 
Hi-Tech Scientific, United Kingdom. 
Intended Use: A single organic radical 
reagent, tri(tert-butylpehnyl)methyl 
radical, will be used to abstract 
hydrogen atoms from a benzylic site on 
a series of aromatic hydrocarbons. 
Specific organic compoimds to be 
examined will first include those whose 
C-H bond dissociation energies are 
known and then include related 
compounds with various added 
substitutents. The instrument will be 
used in the courses Chemistry 441 
(Chemistry Research I), Chemistry 442 
(Chemistry Research II) and Chemistry 
443 (Chemistry Research HI) which 
involve individual study and laboratory 
research. Application Received by 
Commissioner of Customs: June 21,1991 

Docket Number 91-098. Applicant: 
Princeton University, Molecular Biology 
Department, Lewis Thomas Labs, 
Washington Road, Princeton, NJ 08544 
Instrument: 60 SMI Stereomicroscopes 
with Filter Sets. Manufacturer Oriental 
Scientific Instruments, China Intended 
Use: The instrument will be used for the 
study of living organisms, including 
drosophila and nematode embryos. The 
experiments involve living embryos 
which are very fi-agile, to give students a 
clearer understanding of development in 
animals, the role of certain products of 
gene expression at certain key periods 
in an organism's life, and the effects of 
mutation on these normal processes. In 
addition, the instrument will be used for 
educational purposes in Molecular 
Biology courses. Application Received 
by Commissioner of Customs: June 28, 
1991. 

Docket Number 91-099. Applicant: 
Wayne State University, School of 
Medicine, Gordon Scott Hall, 540 E. 
Canfield Avenue, Detroit, MI 48201. 
Instrument: Organ Baths and Field 
Stimulating Electrodes. Manufacturer: 
Hugo Sachs Electronik, West Germany 
Intended Use: The instrument will be 
used to study the effects of Ethanol and 
its metabolites on muscle mechanics to 
determine the mechanism of action of 
these compounds in alcohol-induced 
cardiac dysfunction. In addition, the 
instrument will be used in a course of 

basic graduate physiology to instruct 
graduate and nursing students in the 
mechanisms of cardiovascular function. 
Application Received by Commissioner 
of Customs: June 26,1991. 

Docket Number 91-101. Applicant: 
USDA, ARS, W-321 Turner Hall. 1102 S. 
Goodwin, Urbana, IL 61801. Instrument 
Chlorophyll Fluorometer, Model PAM 
101. Manufacturer: Heinz Walz, 
Germany. Intended Use: The instrument 
will be used for studies of 
photosynthetic membranes isolated 
from plants to determine the factors that 
control rate and efficiency of light- 
driven electron transfer reactions in 
photosynthesis. Application Received 
by Commissioner of Customs: July 2, 
1991. 
Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 91-17813 Filed 7-25-91:8:45 am) 

BILUNQ CODE 3610-OS-M 

Consolidated Decision on Applications 
for Duty-Free Entry of Scientific 
Instruments; University of California, 
San Diego, et ai. 

This is a decision consolidated 
pursuant to section 6(c) of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 
(Public Law 89-651, 80 Stat. 897; 15 CFR 
301). Related records can be viewed 
between 8:30 a.m. and 5 p.m. in room 
4204, U.S. Department of Commerce, 
14th and Constitution Avenue, NW., 
Washington, D.C. 

Comments: None received. Decision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instruments described below, for such 
purposes as each is intended to be used, 
is being manufactured in the United 
States. 

Docket Number 91-001. Applicant 
University of California, San Diego, La 
Jolla, CA 92093. Instrument Rotating 
Anode X-Ray Generator, Model RU- 
200H. Manufacturer: Rigaku 
Corporation, Japan. Intended Use: See 
notice at 56 FR 4971, February 7,1991. 
Reasons: The foreign instrument 
provides a small focal spot of 0.5 x 5.0 
mm and a beam power of 12 kW. Advice 
Submitted by: National Institutes of 
Health, May 30,1991. 

Docket Number 91-003. Applicant 
Indiana University-Purdue University at 
Indianapolis, Indianapolis, IN 46202. 
Instrument Stopped-Flow 
Spectrofluorimeter, Model SF-51 with 
SHU-51 Sample Handling Unit. 
Manufacturer Hi-Tech, United 
Kingdom. Intended use: See notice at 56 
FR 4972, February 7,1991. Reasons: The 
foreign instrument provides a dead time 

less than 1.0 ms. Advice Submitted by: 
National Institutes of Health, May 30, 
1991. 

Docket Number 91-004. Applicant 
Xavier University of Louisiana, New 
Orleans, LA 70125. Instrument Organ 
Bath and Accessories. Manufacturer 
Hugo Sachs Elektronik, West Germany. 
Intended Use: See notice at 58 FR 4972, 
February 7,1991. Reason: The foreign 
instrument provides muscle support, 
bath circulation, temperature control 
and 4-organ capacity for studies of 
muscle contractility. Advice Submitted 
by: National Institutes of Health, May 
30.1991. 

Docket Number 91-006. Applicant 
National Institute of Standees and 
Technology. Gaithersburg, MD 20899. 
Instrument Excimer Multigas Laser, 
Model LPX 205i. Manufacturer: Lambda 
Physik, GmbH, West Germany. Intended 
Use: See notice at 56 FR 4972, February 
7.1991. Reasons: The foreign instrument 
provides an energy output of 400 mj at 
50 Hz and 308 nm (XeCl) and a gas 
lifetime of 10 million shots without 
halogen injection. Advice Submitted by: 
National Institutes of Health, May 30, 
1991. 

Docket Number 91-007. Applicant 
Rutgers, The State University of New 
Jersey, Piscataway, NJ 08855-0909. 
Instrument Iris IR Eye-Tracker System, 
Model 6500. Manufacturer Skalar 
Medical, Hie Netherlands. Intended 
Use: See notice at 56 FR 4972, February 
7.1991. Reasons: The foreign instrument 
provides infrared detection of eye 
movements with a resolution of 2.0 
minutes of arc and with a bandwidth 
ftnm DC to 200 Hz. Advice Submitted 
by: National Institutes of Health. May 30 
1991. 

Docket Number: 91-009. Applicant 
National Institute of Standards and 
Technology, Gaithersburg, MD 20899. 
Instrument Neutron Area Detector for 
Small Angle Neutron Scattering. 
Manufacturer: CERCA, France. Intended 
Use: See notice at 56 FR 8184, February 
27.1991. Reasons: The foreign 
instrument provides a spatial resolution 
(pixel size) of 10 x 10 mm^ and a 
counting rate of lO/second per pixel. 
Advice Submitted by: National Institutes 
of Health. May 30,1991. 

The National Institutes of Health 
advises that (1) the capabilities of each 
of the foreign instruments described 
above are pertinent to each applicant's 
intended purpose and (2) it knows of no 
domestic instrument or apparatus of 
equivalent scientific value for the 
intended use of each instrument. 

We know of no other instrument or 
apparatus being manufactured in the 
United States which is of equivalent 
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scientiflc value to any of the foreign 
instruments. 
Frank W. Creel, 

Director, Statutory Import Programs Staff. 

IFR Doc. 91-17814 Filed 7-25-91; 8:45 am] 

BILUNO CODE 3S10-OS-M 

Consolidated Decision on Applications 
for Duty-Free Entry of Scientific 
Instruments; University of California, 
et al 

This is a decision consolidated 
pursuant to section 6(c) of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L 89-651, 80 Stat. 897; 15 CFR part 301). 
Related records can be viewed between 
8;30 a.m. and 5 p.m. in room 4204, U.S. 
Department of Commerce, 14th and 
Constitution Avenue NW., Washington, 
DC. 

Comments: None received. Decision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instruments described below, for such 
purposes as each is intended to be used, 
is being manufactured in the United 
States. 

Docket Number. 91-010. Applicant: 
University of California Berkeley, CA 
94720. Instrument Stopped-flow 
Spectrofluorimeter, Model SF.17. 
Manufacturer Applied Hiotophysics 
Ltd., United Kingdom. Intended Use: See 
notice at 56 FR 8184, February 27,1991. 
Reasons: The foreign instrument 
provides sub-millisecond dead time and 
requires a sample of only 25 ml per 
reactant per shot. Advice Submitted by; 
National Institutes of Health, May 30, 
1991. 

Docket Number. 91-017. Applicant 
Mt. Sinai School of Medicine of the City 
University of New York, New York, NY 
10029. Instrument Fluorescence Lifetime 
Spectrometer, Model 5000. 
Manufacturer: IBH Consultants Ltd., 
United Kingdom. Intended Use: See 
notice at 56 FR 8185, February 27,1991. 
Reasons: The foreign instrument 
provides time-resolved single photon 
counting capability with a resolution of 
1.0 ns. Advice Submitted by: National 
Institutes of Health, May 30,1991. 

Docket Number: 90-019. Applicant 
Vanderbilt University School of 
Medicine, Nashville, TN 37232-0615. 
Instrument Volume Controller for 
Microinjections. Manufacturer: Singer, 
United Kingdom. Intended Use: See 
notice at 56 FR 11545, March 19,1991. 
Reasons: The foreign instrument 
provides 3-dimensionaI movement using 
a single control handle shaped and used 
like a pencil for injections of 

thousandths of a microliter. Advice 
Submitted by: National Institutes of 
Health, May 30,1991. 

Docket Number 91-023. Applicant 
Duke University Medical Center, 
Durham, NC 27710. Instrument 
Flashlamp System JML-E for Wiotolysis 
Experiments. Manufacturer Optische 
und elektronische Cerate Dr. Rapp, 
West Germany, Intended Use: See 
notice at 56 FR 11546, March 19,1991. 
Reasons: The foreign instrument 
provides focusing optics and pulse 
shaping optimized for initiating 
contractile events in muscle fibers. 
Advice submitted by: National Institutes 
of Health, May 30,1991. 

The National Institutes of Health 
advises that (1) the capabilities of each 
of the foreign instruments described 
above are pertinent to each applicant's 
intended purpose and (2) it knows of no 
domestic instrument or apparatus of 
equivalent scientific value for the 
intended use of each instrument 

We know of no other instrument or 
apparatus being manufactured in the 
United States which is of equivalent 
scientific value to any of the foreign 
instruments. 
Frank W. Creel, 

Director, Statutory Import Programs Staff. 

(FR Doa 91-17815 Filed 7-25-91; 8:45 am] 

BiLUNO CODE M10-O8-M 

Disposition of Application for Duty- 
Free Entry of Scientific Instrument; 
Yale University 

Processing of Docket Number 89-102 
(See notice at 54 FR 13727) has been 
discontinued. The U.S. Customs Service 
has ruled that the instrument is general 
purpose data processing equipment and 
is therefore ineligible for duty-fi:ee entry 
under section 9810.00.60 of the 
Harmonized Tariff Schedule of the 
United States. 
Frank W. Creel, 

Director, Statutory Import Programs Staff. 

[FR Doc. 91-17816 Filed 7-25-91; 8:45 am] 

BILUNO CODE 3eiO-OB-H 

COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 

Procurement List AddHions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

ACTION: Additions to procurement list 

summary: This action adds to the 

Procurement List commodities and 
services to be furnished by nonprofit 
agencies employing the blind or other 
severely handicapped. 

EFFECTIVE DATE: August 26,1991. 

ADDRESSES: Committee for Purchase 
fi-om the Blind and Other Severely 
Handicapped. Crystal Square 5, suite 
1107,1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 

Beverly Milkman (703) 557-1145. 

SUPPLEMENTARY INFORMATION: On May 
10, 24 and June 7,1991, the Committee 
for Purchase from the Blind and Other 
Severely Handicapped published 
notices (56 FR 21664, 23876 and 26395) of 
proposed additions to the Prociu'ement 
LisL 

After consideration of the material 
presented to it concerning capability of 
qualified nonprofit agencies to produce 
the commodities and provide the 
services at a fair maii;et price and 
impact of the addition on the current or 
most recent contractors, the Committee 
has determined that the commodities 
and services listed below are suitable 
for procurement by the Federal 
Government under 41 U.S.C. 46-48c and 
41 CFR 51-2.6. 

I certify that the following actions will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered for this 
certification were: 

a. The actions will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 
the commodities and services listed. 

a The actions will result in 
authorizing small entities to produce the 
commodities €uid provide the services 
procured by the Government. 

Accordingly, the following commodities 
and services are hereby added to the 
Procurement List: 

Commodities 

Strap, Webbing, 5340-00-784-0118, 
(Remaining Government Requirement). 

Perforator. Paper 7520-00-139-3942, 7520-00- 

163-2563. 

Services 

Commissary Shelf Stocking, Custodial and 
Warehousing, Travis Air Force Base, 

California. 
Commissary Shelf Stocking, Custodial and 

Warehousing, Patrick Air Force Base. 
Florida. 

Janitorial/Custodial, Post Exchange, Building 

50004, Fort Hood, Texas. 
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This action does not affect contracts 
awarded pri(v to the elective date of 
this addition or options exercised under 
those contracts. 

Beveriy L. Milkman, 

Executive Director. 

[FR Doc. 91-17764 Filed 7-25-91:8:45 am] 

BIUJNQ CODE 6S2S-3S-M 

Procurement List; Proposed Additions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Proposed additions to 
procurement list. 

summary: The Committee has received 
proposals to add to die Procurement List 
a commodity and a service to be 
furnished by noiqirofit agencies 
employing l^e blind or other severely 
handicapped. 

COMMENTS MUST BE RECEIVED ON OR 

before: August 26,1991. 

ADDRESSES: Committee for Purchase 
from the Blind and Other Severely 
Handicapped, Crystal Square 5, suite 
1107,1755 Jefferson Davis Highway. 
Arlington, Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT. 

Beverly Milkman (703) 557-1145. 

SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 
47(a](2] and 41 CFR 51-2.6. Its purpose is 
to provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed actions. 

If the Committee approves the 
proposed additions, all entities of the 
Federal Government (except as 
otherwise indicated) will be required to 
procure the commodity and service 
listed below from nonprofit agencies 
employing the blind or other severely 
handicapped. 

It is proposed to add the following 
commodity and service to the 
Procurement List: 

Commodity 

Pallet Material Handling, 3990-00-NSH-0067 
40" X 48", (Requirements of the Naval 
Supply Center, Jacksonville, FL). 

Service 

Janitorial/Custodial, Lock and Dam 19, 
Keokuk. Iowa. 

Beverly L. Milkman, 

Executive Director. 

[FR Doc. 91-17765 Filed 7-25-91: 8:45 am] 

BILUNG CODE nSO-SS-H 

DEPARTMENT OF DEFENSE 

Public Information Collection 
Requirement Submitted to 0MB for 
Review 

action: Notice. 

The Department of Defense has 
submitted to OMB for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). 

Title, Applicable Form, and 
Applicable OMB Control Number 
Medical Information Questionnaire, DIS 
FI^14a OMB Control No. 0704-0206. 

Type of Request Reinstatement. 
Average Burden Hours/Minutes Per 

Response: 0.6 hours. 
Responses Per Respondent 1. 
Number of Responidents: 15,206. 
Annual Burden Hours: 9,123.6. 
Annual Responses: 15,206. 
Needs and Uses: The DIS FL 14-a is 

used to obtain medical information 
during the conduct of personnel security 
investigations. 

Affected Public: Individuals or 
households. 

Frequency: On occasion. 
Respondent's Obligation: Voluntary. 
OMB Desk Officer: Mr. Edward C. 

Springer. Written comments and 
recommendations on the proposed 
information collection should be sent to 
Mr. Springer at the Office of 
Management and Budget, Desk Officer 
for DoD, room 3235, New Executive 
Office Building, Washington, DC 20503. 

DOD Clearance Officer: Mr. William 
P. Pearce. Written requests for copies of 
the information collection proposal 
should be sent to Mr. Pearce. WHS/ 
DIOR, 1215 Jefferson Davis Highway, 
suite 1204, Arlington. Virginia 22202- 
4302. 

Dated: July 23.1991. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Deportment of Defense. 
[FR Doc. 91-17778 Filed 7-25-91:8:45 am] 
mUJNO COOE 3at0-«1-M 

DEPARTMENT OF EDUCATION 

National Assessment Governing 
Board; Meeting 

agency: National Assessment 
Governing Board. 
ACTION: Notice of partially closed 
meeting. 

summary: This notice sets forth the 
schedule and proposed agenda of 
forthcoming meetings of the National 
Assessment Governing Board and its 

committees. This notice also describes 
the functions of the Board. Notice of this 
meeting is required under section 
10(a)(2) of the Federal Advisory 
Committee Act This document is 
intended to notify the general public of 
their opportunity to attend the open 
portions of the meeting. 

DATES: August 1, 2, and 3,1991. 

times: August 1,1991—^Achievement 
Levels Committee—3 p.m. to 4:30 p.m. 
(closed); Reporting and Dissemination 
Committee and Subject Area Committee 
#2 (Math and Science)—4:30 p.m. to 6:30 
p.m. (open); Executive Committee—7 
p.m.—10 p.m. (open). August 2.1991— 
National Assessment Governing 
Board—6:30 a.m. to 12 p.m. (open); 12 
p.m. to 2 p.m. (closed); 2 p.m. to 5:30 p.m. 
(open). August 3,1991—^Full Board—8:30 
a.m. until adjournment approximately, 
1:30 p.m. (open). 
LOCATION: Rhz-Carlton Hotel, 2100 
Massachusetts Avenue, NW., 
Washington, DC 20008. 

FOR FURTHER INFORMATION CONTACT: 

Roy Truby, Executive Director, National 
Assessment Governing Board, U.S. 
Department of Education, 1100 L Street, 
NW., suite 7322, Washington, DC, 20005- 
4013. 

TELEPHONE: (202) 357-693a 

SUPPLEMENTARY INFORMATION: The 
National Assessment Governing Board 
(NAGB) is established under section 
406(i) of the General Education 
Provisions Act (GEPA) as amended by 
section 3403 of the National Assessment 
of Educational Progress Act (NAEP 
Improvement Act), title lU-C of the 
Augustus F. Hawkins—Robert T. 
Stafford Elementary and Secondary 
School Improvement Amendments of 
1988 (Pub. L 100-297): (20 U.S.C 1221e- 

1). 
The Board is established to advise the 

Commissioner of the National Center for 
Education Statistics on policies and 
actions needed to improve the form and 
use of the National Assessment of 
Educational Progress, and develop 
speciHcations for the design, 
methodology, analysis and reporting of 
test results. The Board also is 
responsible for selecting subject areas to 
be assessed, identifying the objectives 
for each age and grade tested, and 
establishing standards and procedures 
for interstate and national comparison. 
On August 1. three committees of the 
Board will be in session. The 
Achievement Levels Committee will 
meet in closed session from 3 p.m. until 
4:30 p.m. to review and discuss the draft 
report of the achievement levels for the 
1990 Mathematics Assessment The 
draft report is still undergoing technical 
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review and analysis and there is a 
signiHcant possibility that the data may 
be incorrect or incomplete. The 
premature disclosure of this information 
would likely frustrate implementation of 
proposed agency action. Such matters 
are protected by 5 U.S.C. 552b(c)(9}(B]. 
Two committees, the Reporting and 
Dissemination and the Subject Area No. 
2 (Math and Science] will meet in open 
session between 4:30 p.m. and 6:30 p.m. 

The Reporting and Dissemination 
Committee will review and revise the 
NAGB policy on reporting and 
disseminating assessment results. The 
Subject Area Committee #2 (Math and 
Science) will review and prepare a 
recommendation for approving the 
format for the 1994 Science Assessment. 
Between 7 p.m. and 10 p.m. the 
Executive Committee will convene to 
hear progress reports on achievement 
levels; contract procurement for 
assessment of U.S. History, and 
Geography, and achievement levels 
setting for reading, writing, and math; 
plans for the science consensus. 

The meeting of the full Board will 
begin on Friday, August 2, at 8:30 a.m. 
At 8:45 a.m., there will be a report from 
the Executive Director. During the 
period 9 a.m. to noon; the Humanities 
Committee will meet to review and 
revise the NAGB policy on reporting and 
disseminating assessment results; the 
Design and Analysis Committee will 
meet to review and formulate 
recommendations for the approval of the 
1991 science assessment; and the full 
Board will meet to discuss the proposed 
individualized use of NAEP. From 12 
noon to 2 p.m., the Board meeting will 
close to the public to allow the Board to 
review two draft NAEP reports. One 
report will present the 1990 NAEP 
results in terms of achievement levels. 
The other report will present NAEP 
trend data from assessments in math, 
reading, science, and writing. Both 
reports are undergoing technical review 
and analysis and there is a significant 
possibility that the data contained in 
each report may be incorrect or 
incomplete. Further, premature 
disclosure of these data may be 
misleading and could have serious 
consequences for third parties, whose 
performance could be misinterpreted, 
leading to decisions being taken by the 
Department and/or others, that would 
be based on incomplete, confusing, or 
erroneous inferences being drawn. Such 
matters are protected by exemption 9(B) 
of section 552b(c) of title 5 U.S.C. The 
closed portion of the meeting will be 
closed under the authority of 10(d) of the 
Federal Advisory Committee Act 5 
U.S.C. 552b(c]. During the period from 2 

p.m. until completion of business, the 
Board will hear briefings on the work of 
the National Coimcil on Education 
Standards and Testing; National 
Education Goals Panel; SCANS Project; 
1994 Science Consensus; and NAEP 
reauthorization issues. On August 3, the 
full Board will meet from 8:30 a.m. until 
adjournment, approximately 1:30 p.m. 
The proposed agenda for this portion of 
the meeting includes a briefing on NAEP 
activities: presentation of NAGB 
committee reports; and Board 
organization and election of officers. 

A siunmary of the activities at the 
closed sessions and related matters, 
which are informative to the public and 
consistent with the policy of 5 U.S.C. 
552b, will be available to the public 
within 14 days after the meeting. 
Records are kept of all Board 
proceedings and are available for public 
inspection at the Department of 
Education, National Assessment 
Governing Board, 1100 L Street, NW„ 
suite 7322, Washington, DC, from 8:30 
a.m. to 5 p.m. 

The public is being given less than 
fifteen days notice of diis meeting 
because of the difficulties encountered 
in scheduling a meeting of the 
participants who are essential to the 
actions described in this notice. 

Dated: July 23,1991. 

Bruno V. Manno, 

Acting Assistant Secretary for Educational 
Research and Improvement. 
(FR Doc. 91-17849 Filed 7-25-91; 8:45 am] 

BILUNQ CODE 4000-01-H 

DEPARTMENT OF ENERGY 

Floodplain and Wetlands Involvement 
Notification for Two Separate Actions 
Involving the Department of Energy 
Uranium Mill Tailings Remedial Action 
Project Site Adjacent to Gunnison, CO 

agency: U.S. Department of Energy. 
action: Notice of floodplain and 
wetlands involvement. 

summary: The U.S. Department of 
Energy (DOE) proposes two separate 
actions that are related to the DOE 
Gunnison Uranium Mill Tailings 
Remedial Action (UMTRA) Project site, 
an inactive uranium milling site adjacent 
to Gunnison, Golorado. The first 
proposed action is to provide a public 
water supply system to residents 
downgradient of the UMTRA Project 
site in an area where some wells have 
been contaminated with releases from 
uranium mill tailings. The second 
proposed action is to remove the source 
of contamination from the UMTRA 
Project site. Both actions could involve 

the disturbance of floodplain or wetland 
areas along the Gunnison River or 
Tomichi Creek. 

Additional information and figures 
depicting all potentially disturbed 
floodplain or wetland areas for the 
proposed remedial action and proposed 
water supply pipeline are available from 
DOE at the first address shown below. 

dates: Any comments are due on or 
before August 12,1991. 

ADDRESSES: Send comments to: Mark 
Matthews, Project Manager, Uranium 
Mill Tailings Remedial Action Project 
Office, U.S. Department of Energy, 5301 
Central Avenue, NW., Suite 1720, 
Albuquerque, New Mexico 87108. 

For further information on floodplain 
and wetlands environmental review 
requirements contact: Carol M. 
Borgstrom, Director, Office of NEPA 
Oversight, U.S. Department of Energy, 
1000 Independence Avenue, SW., 
Washington, DC 20585. 
SUPPLEMENTARY INFORMATION: 

1. Provision of Public Supply System. 

Studies to characterize the 
contaminated plume associated with the 
Gunnison UMTOA Project site found 
that potential health risks may exist 
from the continued use of contaminated 
groundwater at 22 wells downgradient 
of the site. There are potential 
noncarcinogenic health risks from 
uranium mill tailings including heavy 
metal contamination (in particular 
uranium, manganese, cadmium, 
antimony, and lead) and potential 
carcinogenic health risks from 
radiological contamination from 
uranium and its decay products. DOE 
proposes to provide a public water 
system to the affected or potentially 
affected areas by pipeline. The proposed 
route for the water pipeline is 5 miles 
long. The pipeline would be buried 
adjacent to or beneath existing roads at 
a depth of 7 feet. Surface disturbance 
would be confined to ther areas within 
the road rights-of-way. The pipeline 
would have litle or no impact on the 100- 
year floodplain of the Gunnison River. 
Five buried crossings of the Gunnison 
River are proposed; each crossing is on 
a different fork of the river and would 
require a coffer dam to allow for burial 
of the pipeline. Wetland areas are 
present adjacent to roads; potential 
wetland disturbance is anticipated to 
total between 1 and 10 acres. All 
disturbance to wetlands would be 
temporary, and there is no anticipated 
net loss to wetlands. 

Construction of the pipeline is 
anticipated to take 6 months. The draft 
and final Environmental Assessments 
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on this pnmosed action will contain a 
floodplain/wetlands assessment that 
demonstrates compliance with the 
floodplain/wetlands environmental 
review requirements of 10 CFR part 
1022. The construction of the proposed 
water supply system woud begin in 
1991, and completion is anticipated 
within one year. 

11. Remedial Action 

DOE proposes to stabilize and control 
uranium mill tailings and other non- 
hazardous materials associated with the 
UMTRA Project site. Ibe remedial 
action must comply with the standards 
promulgated by the U.S. Environmental 
Protection Agency (40 CFR part 192) as 
required by the Uranium Mill Tailings 
Radiation Control Act of 1978 (Pub. L 
95-604). The proposed remedial action 
would consist of removing uranium mill 
tailings from the UMTRA Project site 
and other properties contaminated with 
uranium niill tailings from the site and 
disposing of the tailings in a remote 
location. Neither the UMTRA Project 
mill tailings site nor the proposed 
disposal site is within the 100-year 
floodplain, and no wetlands areas 
would be disturbed. However, the 
proposed haul route between the 
UMTRA Proejct mill tailings site and the 
disposal site would cross undisturbed 
wetland areas, and a small portion of 
the proposed route is within the 100-year 
floodplain of Tomichi Creek, a tributary 
to the Gunnison River. All floodplain/ 
wetlands disturbance would be 
temporary. Wetlands could be disturbed 
for up to 3 years, after which they would 
be reclaimed; there would be no 
anticipated net loss of wetlands. In 
accordance with DOE regulations for 
compliance with the floodplain/ 
wetlands environmental review 
requirements (10 CFR part 1022), DOE 
will prepare a floodplain/wetlands 
assessment to be attached to the 
environmental assessment of the 
proposed action. Remedial action is 
proposed to begin in the early spring of 
1992. 
Leo P. Duffy, 

Director, Office of Environmental Restoration 
and Waste Management 
(FR Doc. 91-17719 Filed 7-25-91: 8:45 am) 

BILUWQ CODE S4S0-01-M 

Assistant Secrstary for International 
Affairs and Energy Emergencies 

Proposed Subsequent Arrangement 

Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2160), notice is hereby given of a 
proposed “subsequent arrangement" 

under the Additional Agreement for 
Cooperation between the Government of 
the United States of America and the 
European Atomic Energy Community 
(EURATOM) concerning Peaceful Uses 
of Atomic Energy, as amended, and the 
Agreement for cooperation between the 
Government of the United States of 
America and the Government of Sweden 
concerning Peaceful Uses of Nuclear 
Energy. 

The subsequent arrangement to be 
carried out under the above-mentioned 
agremnents involves aiq>roval of the 
following retransfer RTD/SW(EU)-150. 
for the transfer of one fuel element 
containing 267.32 grams of uranium, 
enriched to 92.97 percent in the isotope 
uranium-235, from France to Sweden for 
use in the R-2 research reactor. 

In accordance with section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that this 
subsequent arrangement will not be 
inimical to the common defense and 
security. 

This subsequent arrangement will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice. 

Issued in Washington, DC on July 22,1991. 

Richard H. WHUamson, 

Associate Deputy Assistant Secretary for 
Internationa! Affairs. 
[FR Doc. 91-17800 Filed 7-25-91; 8:45 am] 

BILUNO CODE 64SO-01-H 

Proposed Subsequent Arrangement 

Pursuant to section 131 of the Atomic 
Energy Act 1954, as amended (42 U.S.C 
2160), notice is hereby given of a 
proposed “subsequent arrangement" 
under the Additional Agreement for 
Cooperation between the Government of 
the United States of America and the 
European Atomic Energy Community 
(EURATOM) concerning Peaceful Uses 
of Atomic Energy, as amended, and the 
Agreement for Cooperation between the 
Government of the United States of 
America and the Government of the 
Republic of Indonesia concerning 
Peaceful Uses of Nuclear Energy. 

The subsequent arrangement to be 
carried out under the almve-mentioned 
agreements involves approval of the 
following retransfer RTO/IE(EU)-8, for 
the transfer from Germany to Indonesia 
of 1,020 grams of uranium, enriched to 
93.3 percent in the isotope uranium-235, 
for use as targets for radioisotope 
production. 

In accordance with section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that this 
subsequent arrangement will not be 

inimical to the common defense and 
seciuity. 

This subsequent arrangement will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice. 

Issued in Washington, DC on July 22,1991. 

Richard H. WiHiamson. 

Associate Deputy Assistant Secretary for 
Internationa! Affairs. 
[FR Doc. 91-17801 Filed 7-25-01:8:45 am) 

BILUNO CODE 6450-01-11 

Proposed Subsequent Arrangement 

Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2160), notice is hereby given of a 
proposed “subsequent arrangement" 
under the Agreement for Cooperation 
between the Government of die United 
States of America and the Government 
of Canada concerning Civil Uses of 
Atomic Energy, as amended, and the 
Agreement for Cooperation between the 
Government of the United States of 
America and the Government of the 
Republic of Korea concerning Civil Uses 
of Atomic Energy, as amended. 

The subsequent arrangement to be 
carried out under the above-mentioned 
agreements involves approval of the 
following retransfen RTO/KO(CA)-l, 
for the transfer of 258.50 Idlograms of 
uranium, enriched to 19.75 percent in the 
isotope uranium-235, from Canada to 
the Republic of Korea, for use as fuel in 
the Korean Multi-purpose research 
reactor. 

n accordance with section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that this 
subsequent arrangement will not be 
inimical to the common defense and 
security. , 

This subsequent arrangement will 
take effect no socmer than fifteen days 
after the date of publication of this 
notice. 

Issued in Washington. DC on July 22.1991. 

Richard H. Williamson, 

Associate Deputy Assistant Secretary for 
Internationa! Affairs. 
[FR Doc. 91-17798 Filed 7-25-91; 8:45 am) 

BILLING CODE 645a-«1-« 

Proposed Subsequent Arrangement 

Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2160), notice is hereby given of a 
proposed “subsequent arrangement" 
under the Additional Agreement for 
Cooperation between the Government of 
the United States of America and the 
European Atomic Energy Community 
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(EURATOMJ concerning Peaceful Uses 
of Atomic Energy, as amended. 

The subsequent arrangement to be 
carried out under the above-mentioned 
agreement involves approval for the 
transfer of 1.4 grams of uranium, 
enriched to 10.4 percent in the isotope 
uranium-235 and containing less than 
one percent uranium-233, and 1.6 grams 
of neptunium. These materials are 
contained in reference materials, and 
are to be transferred from Belgium to 
Czechoslovakia for use in reactor 
dosimetry at new power reactors which 
are imder construction. 

In accordance with section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that this 
subsequent arrangement will not be 
inimical to the common defense and 
security. 

This subsequent arrangement will 
take efrect no sooner than fifteen days 
after the date of publication of this 
notice. 

Issued in Washington, DC on July 22,1991. 

Richard H. Williamson, 

Associate Deputy Assistant Secretary for 
International Affairs. 
[FR Doc. 91-17799 Filed 7-25-91; 8:45 am] 

BILUNO CODE 6450-01-11 

Federal Energy Regulatory 
Commission 

[Docket Nos. ER91-537-000, et al.] 

Washington Water Power Co., et al.; 
Electric Rate, Small Power Production, 
and Interlocking Directorate Filings 

July 18.1991. 

Take notice that the following filings 
have been made with the Commission: 

1. Washington Water Power Company 

[Docket No. ER91-537-000] 

Take notice that on July 8,1991, 
Washington Water Power Company 
tendered for filing a Notice of 
Termination of the following 
Agreements: 

Other party Type of 
agreement 

FERC 
No. 

Termina¬ 
tion date 

Puget Sound Firm Capacity 150 6/30/91 
Power & and Energy. 
Light 

Pend Oreille Standby 169 6/30/91 
County PUD. Energy. 

Pend Oreille Exchange of 163 7/1/91 
County PUD. Capacity and 

Energy. 

Comment date: August 1,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. GWF Power Systems. L.P. 

[Docket No. QF86-138-0041 

On June 25,1991, GWF Power 
Systems, LP. (Applicant] of 225 Lennon 
Lane, Suite 120, Walnut Creek, 
California, 94598, filed an application for 
recertification of a facility as a 
qualifying cogeneration facility pursuant 
to 292.207 of the Commission’s 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The proposed topping-cycle 
cogeneration facility will be located in 
Hanford, Kings Coimty, California, and 
will consist of a fluidized bed boiler and 
an extraction/condensing steam turbine- 
generator (STG). Steam recovered from 
the STG will be used by Pirelli- 
Armstrong Tire Company for curing 
tires. Petroleum coke will be used as a 
boiler fuel. The installation began in 
November of 1988 and was completed in 
1990. 

The initial certification was issued on 
November 2,1988, 45 FERC 61,187 (1988). 
The instant recertification is requested 
to reflect a change in the boiler fuel fit}m 
coal to petroleum coke and natural gas, 
an increase in the net electric output to 
25.44 MW and a decrease in the useful 
thermal output. In addition, the 
ownership of the facility has been 
transferred to the Applicant. Applicant 
is a Delaware limited partnership. The 
general partners are GWF Power 
Systems Company, Inc., CEA, GWF, Inc. 
(CEA GWF), a wholly-owned subsidiary 
of CEA USA, Inc. (CEA), and Harbert 
GWF, Inc, (Harbert GWF), a wholly 
owned subsidiary of Harbert Cogen, Inc, 
(Harbert Cogen). The limited partners 
are CEA and Harbert Cogen. CEA, GWF 
and CEA are subsidiaries of Public 
Service Enterprise Group Incorporated, 
an electric utility. 

Comment date: August 26,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

3. Washington Water Power Company 

[Docket No. ER91-543-000] 

Take notice that on July 15,1991, The 
Washington Water Power Company 
(WWP) tendered for filing the annual 
contract rate for the period April 1,1991 
through March 31,1992 under the 15- 
Year Purchase and Sale Agreement with 
Puget Sound Power & Light Company. 

Comment date: August 1,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

4. Niagara Mohawk Power Corporation 

[Docket No. ER91-542-<)00] 

Take notice that Niagara Mohawk 
Power Corporation (Niagara Mohawk) 
on July 15,1991, tendered for filing an 

agreement between Niagara Mohawk 
and The United Illuminating Company 
dated September 1,1989. 

The September 1,1989 agreement is to 
provide for the sale by Niagara Mohawk 
Power Corporation of peaking capacity 
and related energy to The United 
Illuminating Company. The terms of this 
agreement and the period during which 
the purchase of peaking capacity can 
occur shall commence on September 1, 
1989 and shall continue until October 31, 
1989. 

Copies of this filing were served upon 
The United Illuminating Company and 
the New York State Public Service 
Commission. 

Comment date: August 1,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

5. Washington Water Power Company 

[Docket No. ER91-534-000] 

Take notice that on July 8,1991, 
Washington Water Power Company 
(WWP), tendered for filing a Capacity 
and Energy Sale Agreement between 
WWP and Sierra Pacific Power 
Company. WWP requests that the 
Commission (a) accept the Agreement 
for filing, effective as of July 1,1991, and 
(b) grant a waiver of notice pursuant to 
18 CFR 35.11, to allow the filing of the 
Agreement less than 60 days prior to the 
date on which service under the 
Agreement is to commence. 

A copy of the filing was served upon 
Sierra Pacific Power Company. 

Comment date: August 1,1991, in 
accordance with Standard Paragraph E 
end of this notice. 

6. Illinois Power Company 

[Docket No. ER91-535-000] 

Take notice that Illinois Power 
Company on July 8,1991, tendered for 
filing Addenda which increase IP's 
demand rate ceilings for (1) Limited 
Term Power to “up to” $27.08 per KW- 
Month, (2) Short Term Power to “up to” 
$6.25 per KW-Week (“up to” $1.25 per 
KW-Day), (3) Short Term Non-Firm to 
“up to” $5.50 per KW-Week (“up to” 
$1.10 per KW-Day), and (4) Non- 
Displacement and Term Power to “up 
to” 6.9 cents per kWH. The purpose of 
the Addenda are to update the peak 
demand rates for voluntary sales to 
reflect the cost of the most recent major 
generating unit placed in service on IP’s 
System, llie addenda also provide for a 
uniform emergency rate of $100/MWH. 

Copies of the filing were served upon 
the Illinois Commerce Commission and 
the appropriate utilities interconnected 
with IP. 
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Comment date: August 1,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraphs 

E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be Hied on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashcll, 

Secretary. 
[FR Doc. 91-17739 Filed 7-25-91; 8:45 am] 

BILLING CODE 6717-01-H 

[Docket Nos. CP91-2476-000, et al.] 

Northwest Pipeline Corp., et al; Natural 
Gas Certificate Filings 

July 18,1991 

Take notice that the following filings 

have been made with the Commission: 

1. Northwest Pipeline Corporation 

[Docket No. CP91-2476-000] 

Take notice that on July 15,1991, 
Northwest Pipeline Corporation 
(Northwest), 295 Chipeta Way, Salt Lake 
City, Utah 84158, Hied in Docket No. 
CP91-2476-000 a request pursuant to 
§ 157.205 of the Commission’s 
Regulations under the Natural Gas Act 
(18 CFR 157.205) to construct and 
operate measuring and regulating 
facilities for a delivery point in Pierce 
County, Washington, for a 
transportation service for Development 
Associates, Inc. (DA), under Northwest’s 
blanket certiHcate issued in Docket No. 
CP82-433-000 pursuant to Section 7 of 
the Natural Gas Act, all as more fully 
detailed in the application which is on 
file with the Commission and open to 
public inspection. 

Specifically, Northwest proposes to 
construct and operate the meter for the 
delivery of up to 5,160 MMBtu 
equivalent of natural gas on a peak day 
to DA, which will sell the gas to the 
Boeing Company, which is constructing 
a new aircraft plant using natural gas for 
boiler fuel and heating. Northwest states 
that it received prior notice 
authorization from the Commission for a 
firm transportation service for DA in 
Docket No. CP91-106-000. It is stated 
that deliveries using the proposed meter 
would be within DA’s existing 

entitlement from Northwest and would 
have no significant impact on 
Northwest’s peak day deliveries. 

Comment date: September 3,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

2. Columbia Gulf Transmission 
Company, et al. 

[Docket Nos. CP91-2488-000. CP91-2489-000. 
CP91-2491-00a CP91-2492-000) 

Take notice that Applicants filed in 
the above-referenced dockets prior 
notice requests pursuant to §§ 157.205 
and 284.223 of the Commission’s 
Regulations under the Natural Gas Act 
for authorization to transport natural 
gas on behalf of shippers under the 
blanket certificates issued to Applicants 
pursuant to Section 7 of the Natural Gas 
Act, all as more fully set forth in the 
requests that are on file with the 
Commission and open to public 
inspection.^ 

* These prior notice requests are not 
consolidated.lllinfonnation applicable to each 
transaction, including the identity of the shipper, the 
type of transportation service, the appropriate 
transportation rate schedule, the peak day, average 
day and annual volumes, and the initiation service 
dates and related ST docket numbers of the 120-day 
transactions under Section 284.223 of the 
Commission's Regulations, has been provided by 
Applicants and is summarized in the attached 
Appendix A. Applicants' addresses and 
transportation blanket certiHcates are shown in the 
attached Appendix B.l\\Comment date: September 
3,1991, in accordance with Standard Paragraph G at 
the end of this notice. 

Docket No. (date filed) Shipper name (type) 
Peak day, 

average day, 
annual Mcf 

CP91-2488-000 Chevron U.S.A., Inc. 30,000 
(7-16-91) (Producer). 24,000 

» 8,760,000 
CP91-2489-000 Enron Gas Marketing, 50,000 

(7-16-91) Inc. (Marketer). 50,000 
16,250,000 

CP91-2490-000 Stellar Gas Company 10,000 
(7-16-91) (Marketer). 10,000 

3,650,000 
CP91-2491-000 Shell Offshore Inc. 30,000 

(7-16-91) (Producer). 30,000 
10,950,000 

CP91-2492-000 Aquila Energy 1,000,000 
(7-17-91) Marketing 1,000,000 

Corporation 
(Marketer). 

* 365,000,000 

Contract date, rate 
schedule, service 

type 

Related docket 
start up date 

6-6-88, ITS-2. 
Interruptible. 

ST91-9372-000 
4-1-91 

5-30-86,* PT. 
Interruptible. 

ST91-9010-000 
5-22-91 

5-28-91, PT. 
Interruptible. 

ST91-9114-000 
6-1-91 

5-16-91, PT. 
Intemiptible. 

ST91-9244-000 
6-1-91 

4-13-89,* IT. 
Interruptible. 

ST91-9462-000 
7-2-91 

■ Offshore Louisiana and offshore Texas are shown as OLA and OTX. 
' Columbia Calf's quantities are in MMBtu. 
' As amended. 
* Tennessee's quantities are in dekatherms. 

Applicant's address Blanket docket Applicant's address Blanket docket Applicant's address Blanket docket 

Columbia Gulf Transmission 
Corrtpany, P.O. Box 683, 
Houston. Texas 77(X)1. CP86-239-000 

Tennessee Gas Pipeline Compa¬ 
ny, P.O. Box 2511, Houston, 
Texas 77252. CP87-115-000 

Trunkline Gas Company. P.O. 
Box 1642, Houston, Texas 
77251-1642. CP86-586-000 
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3. El Paso Natural Gas Company, et al. 

(Docket Nos. CP91-2447-000. CP91-2450-000. 
CP91-2452-000, CP91-2453-000] 

Take notice that Applicants Hied in 
the above-referenced dockets prior 
notice requests pursuant to § § 157.205 
and 284.223 of the Commission’s 
Regulations under the Natural Gas Act 
for authorization to transport natural 
gas on behalf of shippers under the 
blanket certificates issued to Applicants 
pursuant to section 7 of the Natural Gas 

Act. all as more fully set forth in the 
requests that are on file with the 
Commission and open to public 
inspection.* 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day. average day 
and annual volumes, and the initiation 

* These prior notice requests are not 
consolidated. 

service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Applicants and is summarized in the 
attached Appendix A. Applicants’ 
addresses and transportation blanket 
certificates are shown in the attached 
appendix. B. 

Comment date: September 3,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

Docket No. (date filed) Shipper name (type) 

Peak day, 
average day, 

annual dt 
equivalent 

Receipt points ‘ Delivefy points j 

1 

Contract date, rate 
schedule, service 

type 

Related docket 
start up date 

CP91-2447-000 
(7-11-91) 

CP91-2450-000 
(7-11-91) 

CP91-2452-000 
(7-11-91) 

CP91-2453-000 
(7-11-91) 

GasMark, Inc. 

(Marketer). 

Westem Natural Gas 
and Transmission 
(Marketer). 

Eastex Gas 
Transmission 

(Intrastate Pipeline). 
Kerr-McGee 

Corporation 
(Producer). 

*8,034 
5,150 

1,879,750 
*4,000 

1,000 
365,000 
20,000 
20,000 

7,300,000 
185,000 
185,000 

67,525,000 

A2 .. 5-24-91, T-1, 
Interruptible. 

3- 1-91, TI-1. 
Interrrjptible. 

4- 27-87, IT, 
intem^ible. 

4-30-88, IT, 
Interruptible. 

ST91-9032 
6-1-91 

ST91-9391 
6-10-91 

ST91-9387 
6- 28-91 

ST91-9406 
7- 1-91 

CO, WY.. 

OLA. LA. 

OLA, OTX. LA, TX, AL, 
MS. 

LA, TX. AL. MS. WV. 
PA. 

* Offshore Louisiana and offshore Texas are shown as OLA and OTX 
* Measured in MMBtu equivalent 
* Measured in Mcf. 

AppNcanfs address Blanket docket 

Colorado Interstate Gas 
Company, P.O. Box 
1087, Colorado 
Springs, Colorado 
80944. 

CP86-589. et al. 

El Paso Natural Gas 
Company, P.O. Box 

1492, B Paso, Texas 
79978. 

CP88-433-000. 

Tennessee Gas Pipeline 
Company, P.O. Box 

2511, Houstort Texas 
77252. 

C:P87-115-000. 

4. Northwest Pipeline Corporation 

(Docket No. CP91-2456-0001 

Take notice that on July 11,1991, 
Northwest Pipeline Corporation 
(Northwest) 295 Chipeta Way, Salt Lake 
City, Utah 84158, filed in Docket No. 
CP91-2456-000, a request pursuant to 
§§ 157.205,157.211(b) and 157.216(b) of 
the Commissions Regulations and 
Northwest’s blanket certiHcate issued in 
Docket No. CP82-433-000 pimsuant to 
section 7 of the Natural Gas Act (NGA) 
for authorization to abandon certain 
metering facilities at the existing Sedro 
Woolley Meter Station in Skagit County, 
Washington and to construct and 
operate upgraded metering facilities at 
the Sedro Woolley Meter Station in 

order to enable both Northwest and the 
receiving party. Cascade Natural Gas 
Corporation (Cascade), to accommodate 
requests for additional transportation 
service to Texaco, Inc. (Texaco) and 
other end-users served by Cascade, all a 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. 

Northwest states that the Sedro 
Woolley Meter Station is located in 
Skagit County, Washington, at milepost 
1447.66 on Northwest’s mainline. The 
existing Sedro Woolley Meter Station 
consists of an eight-inch tap on 
Northwest’s 26-inch mainline and a four- 
inch tap of Northwest’s 30-inch mainline 
loop, an eight-inch turbine meter and a 
ten-inch orifice meter run, a monitor 
regulation run consisting of four-inch 
regulators, and appurtenances. 'The 
existing Sedro Woolly Meter Station has 
a maximum design delivery capacity of 
approximately 338,000 therms per day. 

Northwest further states that Cascade 
is Northwest’s only customer for firm 
service at the Sedro Woolley Meter 
Station and that Northwest has an 
existing firm obligation to deliver up to 
267,315 therms per day to Cascade at the 
Sedro Woolley Station, under sales, 
transportation and storage agreements. 
In addition to the firm service to 
Cascade, the station is used for 

interruptible transportation service to 
Cascade and others, including Texaco. 
Cascade has requested Northwest to 
provide additional delivery capacity at 
the Sedro Woolley delivery point to 
facilitate the transportation of 
additional gas which will be requested 
by Texaco and other shippers to serve 
the new March Point Cogeneration 
facility being constructed and other new 
requirements. The March Point 
Cogeneration facility is a new 140 
megawatt cogeneration facility at 
Texaco’s Puget Sound refinery in 
Anacortes, Washington, downstream of 
the Sedro Woolley delivery meter 
served by Cascade which will require up 
to 330,000 therms per day. 

Northwest states that under its 
proposal it will remove the existing four- 
inch monitor regulation nm (consisting 
of four-inch reg^ators), the ten-inch 
orifice meter, and associated 
appurtenances and will replace those 
facilities with a six-inch monitor 
regulation run (consisting of four six- 
inch regulators), a twelve-inch turbine 
meter, and associated appurtenances. 
The existing eight-inch turbine meter 
will remain in place. The upgraded 
Sedro Woolley Meter Station will have 
a design capacity of approximately 
1,004,000 therms per day and the total 
estimated cost of the upgrading the 



Federal Register / Vol. 56. No. 144 / Friday. July 26. 1991 / Notices 34195 

Sedro Woolley Meter Station is 
approximately $493,290. Northwest 
further states that pursuant to the 
facilities reimbursement provisions of 
Northwest’s Rate Schedule FT-1 
Northwest will install and pay for the 
upgraded Sedro Woolley facilities, since 
the estimated revenues associated with 
the incremental load projected to result 
from service to the new March Point 
Cogeneration facility exceeds the cost- 
of-service for the meter upgrade. 

Comment date: September 3.1991. in 
accordance with Standard Paragraph G 
at the end of this notice. 

5. Northwest Pipeline Corporation 

(Docket No. CP91-2455-fl00] 

Take notice that on July 11.1991. 
Northwest Pipeline Corporation 
(Northwest). 295 Chipeta Way. Salt Lake 
City. Utah M158-0900, filed in Docket 
No. CP91-2455-000 an application 
pursuant to section 7(b) of the Natural 
Gas Act for permission and approval to 
abandon an interruptible gathering and 
transportation service for Southwest 
Gas Corporation (Southwest), all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Northwest states that it is requesting 
approval to abandon the interruptible 
gathering and transportation service it 
provided for Southwest pursuant to 

Northwest’s Rate Schedule X-49 of its 
FERC Gas Tariff. Original Volume No. 2 
and a certificate issued in Docket No. 
CP78-380. as amended. Northwest 
indicates that no service has been 
provided under Rate Schedule X-49 
since 1985. Northwest states that by 
letter dated May 28,1991, it notified 
Southwest that pursuant to the terms of 
the gathering and transportation 
agreement that it was reducing the 
delivery volumes under the agreement to 
zero for priority purposes, and 
effectively terminating its contractual 
obligation to make deliveries for 
Southwest under Rate Schedule X-49. 

Northwest indicates that in the May 
28,1991, letter, it has offered Southwest 
replacement non-jurisdictional gathering 
contracts and blanket transportation 
contracts at the same previous 
maximum contract volumes. Northwest 
also states that it does not propose the 
abandonment of any facilities with this 
proposal. 

Comment date: August 8,1991. in 
accordance with Standard Paragraph F 
at the end of the notice. 

6. K N Energy, Inc., et al. 

(Docket Nos. CP91-2470-000, CP91-2471-000. 
CP91-2472-000. CP91-2473-000. CP91-2475- 
000] 

Take notice that on July 15.1991. K N 
Energy. Inc.. P.O. Box 281304, Lakewood, 

CO 80228-9304, and Tennessee Gas 
Pipelne Company, P.O. Box 2511, 
Houston. Texas 77252, (Applicants) filed 
in the above-referenced dockets prior 
notice requests pursuant to § § 157.205 
and 284.223 of the Commission’s 
Regulations under the Natural Gas Act 
for authorization to transport natural 
gas on behalf of shippers under the 
blanket certificates issued in Docket No. 
CP89-1043-000 and Docket No. CP87- 
115-000, respectively, pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the requests that 
are on file with the Commission and 
open to public inspection.’ 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
imder § 284.223 of the Commission’s 
Regulations, has been provided by 
Applicants and is summarized in the 
attached appendix. 

Comment date: September 3,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

* These prior notice requests are not 

consolidated. 

Docket No. (date filed) Shipper name (type) 
Peak day, 

average day 
annual Mcf 

Receipt points Delivery points 
Contract date, rate 
schedule, service 

type 

Related docket 
start up date 

CP91-2470-000 GPC Marketing 
Company (Marketer). 

6,000 
6,000 

CO, KS, NB WY. CO, KS, WY. 5-24-91, IT-1, IT- ST91-9208-000 

(7-15-91) 2, IT-3, 6-1-91 

CP91-2471-000 John Brown E&C, Inc. 
(Shipper). 

2,190,000 

8,000 
8,000 

WY. 

Interruptible. 
5-1-91, IT-1, IT-2, 

IT-3, Interruptible. 

ST91-9211-000 

(7-15-91) 6-1-91 

CP91-2472-000 
2,920,000 

5,000 
5,000 

1,825,000 

55,000 
50,959 

WY. WY. 5-31-91, IT-1, IT- ST91-9209-000 

(7-15-91) 

CP91-2473-000 

(Shipper). 

Exxon Corporation 
(Producer). 

CO, KS, NB, WY. CO, KS and WY. 

2, IT-8, 
Interruptible. 

5-8-91, IT-1, fT-2, 

6-1-91 

ST91-9382-000 

(7-15-91) IT-3, Interruptible. 5-31-91 

CP91-2475-000 Kerr-McGee 
18,600,000 

380,000 Off LA, On LA, Off TX, 3-24-88, as ST91-9418-600 

(7-15-91) Corporation 380,000 MS. amended, IT, 7-1-91 

(Producer). » 138,700,000 NY. NJ. Interruptible. 

* Tennessee's quantities are in dekatherms. 

7. Algonquin Gas Transmission 
Company 

(Docket No. CP89-661-005] 

Take notice that on July 10,1991, 
Algonquin Gas Transmission Company 
(Algonquin), 1284 Soldiers Field Road, 
Boston, Massachusetts 02135, filed an 
amendment in Docket No. CP89-661-005 
to 8 pending amendment in said docket 

for a certificate of public convenience 
and necessity pursuant to section 7(c) of 
the Natural Gas Act for authorization to 
perform new transportation services, to 
transfer into this filing facilities 
necessary to perform the subject 
transportation that have been previously 
certificated by the Commission in other 
Algonquin filings, and to construct and 
operate facilities necessary to perform 

the subject transportation, all as more 
fully set forth in the amendment which 
is on file with the Commission and open 
to public inspection. 

Specifically, Algonquin seeks 
authorization to provide firm 
transportation service of up to 13,828 
MMBtu per day on behalf of Dartmouth 
Power Associates (Dartmouth] and up to 
3,948 MMBtu per day on behalf of 
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Colonial Gas Company (Colonial). In 
order to effectuate this transportation 
service, Algonquin intends to construct 
and operate, at an estimated cost of $6.6 
million, the following facilities: 

(1) An additional 2.5 miles of 12-inch 
pipeline loop on Algonquin's E-1 system 
from the Browning Road Meter Station 
in Norwich, Connecticut to the Salem 
Turnpike Meter Station in Norwich, 
Connecticut* 

(2) An additional 1.5 miles of 20-inch 
pipeline loop on Algonquin’s G-8 system 
hum Plymouth, Massachusetts to the 
Bourne Meter Station in the towns of 
Plymouth and Bourne, Massachusetts.* 

(3) A meter station on Algonquin's G- 
3 system at Dartmouth, Massachusetts. 

'The estimated cost of the facilities is 
$6.6 million. Algonquin expects to 
finance these facilities in a manner 
similar to its current capitalization 
structure as filed in Do^et No. RP90- 
22-000 (Debt, 49.18%; Equity, 50.82%), 
subject to change to reflect the most 
advantageous market conditions 
available at the time the financing is 
actually imdertaken. 

Algonquin intends to perform the 
instant transportation service pursuant 
to Rate Schedule AFT-2 which is 
pending in Docket No. CP89-661-004. 
Rate S^edule AFT-2 is designed to 
recover the cost of service associated 
with the incremental facilities required 

* These items, when combined with adjoining 
pipeline looping that has been moved to Docket No. 

CP89-661-004, total the mileage that has already 
been approved in Phase m of the Niagara Import 
Point Projects, Tennessee Gas Pipeline Company, 52 
FERC161.257. 

to render the proposed service through a 
one-part demand charge. 

Comment date: August 8,1991, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 

8. Panhandle Eastern Pipe Line 
Company 

(Docket No. CP91-2465-000] 

Take notice that on July 12,1991, 
Panhandle Eastern Pipe Line Company 
(Panhandle), P.O. Box 1642, Houston, 
Texas 77251-1642, filed in Docket No. 
CP91-2465-000 a request pursuant to 
§ 157.205 of the Commission’s 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
reassign volumes at the Elwood delivery 
point on Indiana Gas Company’s sales 
agreement dated October 26,1990, under 
Panhandle’s blanket certificate issued in 
Docket No. CP83-83-000 pursuant to 
Section 7 of the Natural Gas Act, all as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. 

Panhandle states that it inadvertently 
omitted this request from the application 
filed in Docket No. CP91-595-000. 
Panhandle further states that no 
increase in volumes is proposed and 
that at no time shall the aggregate 
volumes delivered on a single day to all 
the delivery points in Article 3 of the 
sales agreement exceed 240,030 Mcf. 

Comment date: September 3,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

9. Columbia Gulf Transmission 
Company and Transcontinental Gas 
Pipe Line Corporation 

[Docket No. CP91-2467-000, CP91-2469- 
000] 

Take notice that Columbia Gulf 
Transmission Company, 3805 West 
Alabama, Houston, Texas 77027, and 
Transcontinental Gas Pipe Line 
Corporation, P.O. Box 1396, Houston, 
Texas 77251, (Applicants) filed in the 
above-referenced dockets prior notice 
requests pursuant to § 157.205 and 
284.223 of the Commission’s Regulations 
under the Natural Gas Act for 
authorization to transport natural gas on 
behalf of various shippers under the 
blanket certificates issued in Docket No. 
CP86-239-000 and Docket No. CP88- 
328-000, respectively, pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the requests that 
are on file with the Commission and 
open to public inspection.* 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Applicants and is summarized in the 
attached appendix. 

Comment date: September 3,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

‘ These prior notice requests are not 
consolidated. 

Docket No. (date filed) Shipper rtame (type) 
Peak day. 

average day, 
annual MMbtu 

j 

Receipt points ^ Delivery points 
Contract date, rate 
schedule, service 

type 

Related docket 
start up date 

CP91-2467-000 
(7-12-91) 

CP91-2469-000 
(7-12-91) 

Enron Gas Marketing, 

Ina (Marketer). 

Citizens Gas Supply 
Corporation 
(Marketer). 

20,000 

16,000 
7,300,000 

100,000 
50,000 

18,250,000 

OLA, LA.. LA. FTS-2. Firm. ST91-2294 

6-13-91 

ST91-8697 

9-21-90 
IT, Interruptible. 

‘ Offshore Louisiana and offshore Texas are shown as OLA and OTX. 

Standard Paragraphs 

F. Any person desiring to be heard or 
make any pretest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission’s rules of Practice and 

Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 

intervene in accordance with the 
Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Regulatory Commission by Sections 7 
and 15 of the Natural Gas Act and the 
Commission’s rules of Practice and 
Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
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ruling if no motion to intervene is Hied 
within the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is requir^ by the public 
convenience and necessity, if a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of su^ hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission's 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to rule 214 of 
the Commission’s Procedural Rules (18 
CFR 385.214] a motion to intervene or 
notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 

protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 
Lois D. CasheD, 

Secretary. 
[FR Doc. 91-17740 Filed 7-25-91; 8:45 am] 

SaUNQ CODE 6717-01-H 

(Docket Nos. CP-91-2496-000, et Sl.] 

Trunkline Gas Co., et al.; Natural Gas 
Certificate Filings 

July 19,1991. 

'Take notice that the following filing 
have been made with the Commission: 

1. Trunkline Gas Company 

(Dodcet No.’8 CP91-2496-000, CP91-2497-00a 
CP91-2496-000, CP91-2499-000. CP91-2500- 
000, CP91-2501-000] 

Take notice that on July 17,1991, 
Trunkline Gas Company (Trunkline], 
P.O. Box 1642, Houston, Texas 77251- 
1642, filed in the above-referenced 
dockets prior notice requests pursuant 

to §S 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
shippers under its blanket certificate 
issued in Docket No. CP86-586-000, 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
requests that are on file with the 
Conunission and open to public 
inspection.* 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and ^e initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Trmikline and is summarized in the 
attached appendix. 

Comment date: September 3.1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

* These prior notice requests are not 
consolidated. 

Docket No. (date filed) Sttipper name (type) 
Peak day. 

average day, 
annual Mcf 

Pecek>t ’ points Delivery points 
Contract date, rats 
schedule, service 

type 

Related docket, 
start up date 

CP91-2496-000 
<7-17-91) 

Exxon Ckxporetion 
(producor). 

60,000 
50,000 

18,250,000 

OLA. LA. Apr. 22, 1991, PT, 
intemiptible. 

ST91-9242-000 
6-01-91 

CP91-2497-000 
(7-17-91) ' 

CP91-2498-000 
(7-17-91) 

Polaris Oirporation 
(marketer). 

Exxon Corporation 

(product. 

50,000 
50,000 

18,250,000 

25,000 
25,000 

9,125,000 

TX, IL. LA. TN. OLA. 
OTX. 

OLA, IL. LA, TN, TX. 

OLA, OTX. 

IN... 

LA. 

May 30.1991, PT, 
interruptible. 

Apr. 15,1991, PT. 
interruptlbte. 

ST91-912(MXX) 

6-01-91 

ST91-9243-000 

6-01-91 

CP91-2499-000 

(7-17-91) 
Panhandle Trading 

Company (marxeter). 
15,000 
15,000 

5,475,000 

TX, IL, LA. TN, OLA, 
OTX. 

Tf'.-. May 24.1991, PT. 
interruptible. 

ST91-9119-000 

6-01-91 

CP91-2500-000 
(7-17-91) 

Panhandle Trading 

Company (marketer). 
5,000 
5,000 

1,625,000 

TX, IL, LA, TN, OLA, 
OTX 

TH. May 24. 1991, PT. 
interruptble. 

ST91-9118-000 

8-01-91 

CP91-2501-000 
(7-17-91) 

Vesta Energy Company 
(marketer). 

5,000 
5,000 

1,825,000 

LA. IL, TN, TX, OLA, 
OTX 

IL. May 17,1991, PT. 
interruptible. 

ST91-9116-000 

6-01-91 

' Offshore Louesana and offshore Texas are ehoian as OLA and OTX. 

2. Northwest Pipeline Corporation 

[Docket No.’s CP91-2484-000. CP91-2485-000. 
CP91-2486-000. CP91-2487-(XX)l 

Take notice that Applicant filed in the 
respective dockets prior notice requests 
pursuant to § § 157.205 and 284.223 of the 
Commission’s Regulations tmder the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under their blanket 
certificate pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the requests that are on file with 

the Commission and open to public 
inspection. 2 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day. average day 
and annual volumes, and ^e initiation 
service dates and related docket 
numbers of the 120-day transactions 
under S 284.223 of the Commission’s 
Regulations, has been provided by 
Applicant and is summarized in the 
attached appendix. 

Applicant states that each of the 
proposed services would be provided 
under an executed transportation 
agreement, and that Applicant would 
charge the rates and abide by the terms 
and conditions of the referenced 
transportation rate schedules. 

Comment date: September 3,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

Applicant: Northwest Pipeline 
Corporation. 295 Chipeta Way, Sait Lake 
City, UT 84108. 

* TheM prior notice requests are not 
consolidated. 



34198 Federal Register / Vol. 56, No. 144 / Friday, July 26. 1991 / Notices 

Blanket CertiHcate Issued in Docket 
No.: CP86-578-0(X). 

Docket No. (date filed) 
Shipper name (type 

shipper) 
Peak day, avg, 

armuid 

Points of Start up date, rate Related dockets * 
Receipt Delivery 

sr^tedule 

CP91-2484-000 
(07-16-91) 

Southwest Gas Corp.- 
Northern California 
(LDC). 

7,668 

2,368 
864,461 

CO, WY, WA. ID. 06-01-91, TF-1. ST91-9342-000 

CP91-2485-000 
(07-16-91) 

CP Natiortal Corp. 

(LDC). 

11,373 
4,959 

1,810,000 

CO, WY, WA. ID. 06-01-91, TF-1. ST91-9341-000 

C»>91-2486-000 
(07-16-91) 

Sierra Pacific Power 

Co. (LDC). 

61,696 
26,427 

9,645,663 

CO, WY, WA. ID. 06-01-91, TF-1. ST91-9339-000 

CP91-2487-000 
(07-16-91) 

Southwest Gas Corp.- 
Northern Nevada 

(LDC). 

42,826 
17,564 

6,410,946 

CO, WY, WA. ID. 06-01-91, TF-1. ST91-9340-000 

* Quantities are shown in MMBtu unless otherwise indicated. 
* If an ST docket is shown. 120-day transportation service was reported in it 

3. Natural Gas Pipeline Company of 
America 

[Docket Nos. CP91-2434-000. CP91-2435-000. 
CP91-2436-000, CP91-2437-000. CP91-243ft- 
000, CP91-2439-000] 

Take notice that on July 10,1991, 
Natural Gas Pipeline Company of 
America (Natural), 701 East 22nd Street, 
Lombard, Illinois 60148, filed in the 
above-referenced dockets prior notice 
requests pursuant to §§ 157.205 and 
284.223 of the Commission's Regulations 

under the Natural Gas Act for 

authoriztion to transport natural gas on 
behalf of shippers under its blanket 
certiHcate issued in Docket No. CP86- 
582-000, pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the requests that are on Hie with 
the Commission and open to public 
inspection.® 

Information applicable to each 
transaction, including the identity of the 

* These prior notice requests are not 
consolidated. 

shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and aimual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Natural and is summarized in the 
attached appendix. 

Comment date: September 3,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

Docket No. (date filed) Shipper name (type) 
Peak day, 

average day, 
annual MMBtu 

Receipt points Delivery points 
Contract date, rate 
schedule, service 

type 

Related docket 
start up date 

CP91-2434-000 Phibro Energy, Inc. 50,000 Various. Offshore LA & TX, LA, 4-24-91, ITS, ST91-8793-000 

(7-10-91) (Marketer). 30,000 TX. OK, IL. CO. Interruptible. 5-1-91 

CP91-2435-000 Madson Gas Systems, 
10,950,000 

100,000 Various. Offshore LA & TX, LA, 4-25-91, ITS. ST91-8792-000 

(7-10-91) Inc. (Marketer). 50,000 TX, OK. H, lA. CO. Intemq>tible. 5-1-91 

CP91-2436-000 Industrial Ertergy 
Applications, Inc. 

18,250,000 
20,000 
60,000 

NM. 
Offshore LA & TX, LA. 4-4-91, ITS. ST91-8841-000 

(7-10-91) TX, OK. IL, lA, CO, Interruptible. 5-1-91 

CP91-2437-000 
(Marketer). 

Tenaska Marketing 
Ventures (Marketer). 

21,900,000 
5,000 
2,500 

NM. 
Offshore LA & TX, LA, 4-22-91, ITS, ST91-8840-000 

(7-10-91) TX, OK. IL lA, CO. Interruptible. 5-1-91 

CP91-2438-000 Owens-Illinois Glass 
912,500 

1,000 
1,000 

365,000 
3,800 
3,800 

1,387,000 

NM. 
IL. 5-1-91, FTS, Firm.... 

11-12-90, FTS. 

ST91-8860-000 

(7-10-91) 

CP91-2439-000 

Container, Inc. 
(Marketer). 

Green Valley Chemical 
Corporation (End- 
User). 

5-1-91 

ST91-8723-000 

(7-10-91) 

i ---- - - - 

Firm. 5-1-91 

4. Trunkline Gas Company; Northern 
Natural Gas Company 

(Docket No's. CP91-2502-00a CP91-2503-000. 
CP91-2504-000. CP91-250&-000. CP91-2508- 
000] 

Take notice that on July 17,1991, 
Trunkline Gas Company, P.O. Box 1642, 
Houston, Texas 77251-1642, and 
Northern Natural Gas Company, 1400 
Smith Street, P.O. Box 1188, Houston, 
Texas 77251-1188, (Applicants] filed in 

the above-referenced dockets prior 
notice requests pursuant to §§ 157.205 
and 284.2^ of the Commission's 
Regulations under the Natural Gas Act 
for authorization to transport natural 
gas on behalf of shippers under the 
blanket certificates issued in Docket No. 
CP86-586-000 and Docket No. CP86- 
435-000, respectively, pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the requests that 

are on file with the Commission and 
open to public inspection.* 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 

* These prior notice requests are not 

consolidated. 
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service dates and related ST docket 
numbers of the l20-day transactions 
under § 284.223 of the Commission’s 

Regulations, has been provided by 
Applicants and is summarized in the 
attached appendix. 

Comment date: September 3,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

Docket No. (date filed) Shipper name (type) 
Peak day, average day, 

annual Mcf 
Receipt ‘ points Delivery points 

Contract date, rate 
schedule, service 

type 

Related docket 
start up date 

CP91-2502-000 Sun Refining and 
marketing Company 
(End-user). 

30,000. OLA. OTX, LA, IL, 
TN. TX 
IL. 6-20-89.pt 

Interruptible. 
ST91-9126-000 

(7-17-81) 5,000. 
10,960,000. 

6-1-91 

CP91-2503-000 Dishop Pipeline 
Corporation 

(Intrastate Pipeline). 

20,000... OLA. OTX, TX, IL, IN. 5-24-91, PT 
InterruptSiie. 

ST91-9117-000 
(7-17-91) 20,000. 

7,300.000. . 
LA, TN 6-1-91 

CP91-2504-000 TEX/CON Gas 50,000. OLA, OTX, IN, IL, 
LATN, TX 

OH. 2-22-91, PT. 
Interruptible. 

ST91-9175-000 
(7-17-91) Marketing Oimpany 

(Marketer). 
50,000. 
18,250,000. 

6-1-91 

CP91-2505-000 Marathon Oil Company 
(Producer). 

A.OOO. OLA. OTX. IL. LA. 
TN,TX 
IL. 6-1-91, PT, Firm ST91-9115-000 

(7-17-91) 4^000!. 
1,460.000. 

6-1-91 

CP91-2006-000 
(7-17-91) 

Helmerich & Payne 

Energy Services, Ina 
(Producer). 

30,000. 
22,500. 
10,950,000*. 

Various Various. 6-12-91, rr-i, 
Intem^'ble. 

ST91-9471-000 
6-12-91 

> Offshore Louisiana ar>d offshore Texas are shown as OLA and OTX. 
* Northern's quantities are in MMBtu. 

G. Any person or the Commission's 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission’s procedural Rules (18 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 
§ 157.205 of the Regulations imder the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 
Lois D. Cashell, 

Secretary. 
(FR Doc. 91-17741 Filed 7-25-91; 8:45 am) 

BILUNG CODE Srir-OI-M 

Change of Name cr Address Filings 

luly 19,1991. 

Parties to a proceeding who want to 
notify the Commission and other parties 
of a change of name or address for a 
person listed on an official service list 
are directed to provide this notification 
in a letter which is separate from any 
pleading which is being filed with the 
Commission. Under 18 CFR 
385.2010(c)(2), such notice must also be 
served on all parties to all relevant 
dockets. The notification of the change 
should include a list of docket numbers 
for all proceedings whose records must 
be corrected to reflect this change. 
Providing this notice by separate letter 

and providing a list of relevant docket 
numbers will allow the Commission to 
take note of such changes promptly and 
to update its records accordingly. Only 
an original of the letter and one copy 
will be required for filing. The copy will 
be returned to the filer to confirm the 
changes were made. 

Lois O. Cashell, 

Secretary. 
[FR Doc. 91-17738 Filed 7-25-91; 8:45 am) 

Pipeline Rates: Gathering; Interstate 
Natural Gas Pipeline Rate Design, 
Policy Statement With Respect to the 
Recovery of Gathering Costs 

Before Commissioners: Martin L. 
Allday, Chairman; Charles A. Trabandt, 
Elizabeth Anne Moler, Jerry J. Langdon 
and Branko Terzic. 

Issued |uly 22,1991. 

An issue concerning the recovery of 
gathering costs has arisen in several 
litigated cases currently pending before 
the Commission. In particular, the 
question is whether the Commission will 
use the same test to determine the cost 
of service and rate design treatment 
applicable to gathering facilities as it 
uses to determine whether the 
Commission has certificate jurisdiction 
over these facilities. In this policy 
statement the Commission is providing 
guidance to the parties on the 
Commission’s current view as to the 
relationship of the tests used to make 
these three decisions. 

In litigated cases, ^ the parties’ 
concern with the categorization of 
facilities as either gathering or 
transmission is a result of the four step 
process that the Commission has 
traditionally used to design rates. In the 
first step (“functionalization”), the 
pipeline’s costs are divided between its 
major operations or functions, such as 
transmission, production, and storage. In 
the second step (“classification”), the 
costs for each function are classified as 
either fixed (that do not vary with the 
volume of gas moved) or variable, and 
then are further classified as demand or 
commodity costs, depending upon the 
type of rate design method used. The 
tnird step (“allocation”) is to apportion 
the cost of service between the 
pipeline’s services (jurisdictional and 
nonjurisdictional) and among its classes 
of customers or zones. The fourth step 
(“rate design”), involves the 
determination of the unit rates for each 
service provided under the pipeline’s 
rate schedules. Since the Commission 
has traditionally allowed pipelines to 
recover gathering costs only in the 
commodity rate, a pipeline had to show 
in step one that the function of the 
facilities in question was transmission 
in order to recovery through a demand 

' The form of recovery of gathering costs is an 
issue in the initial decisions issued in Trunkline Gas 
Company, 41 FERC1 63,011 (1987), and Northwest 
Pipeline Corporation. 53 FERC ) 63,024 (1990). This 
issued also arises in the context of contested 
settlements filed by Panhandle Eastern Pipe Line 
Company on July 5,1990, in Docket No. RP37-103- 
000, and by Williams Natural Gas Company on July 
9.1990. in Docket No. RP89-183-000. This issue also 
was originally present in the Colorado Interstate 
Gas Company (CIG) proceeding in Docket No. 
RP90-68-000. However, CIG has recently filed a 
settlement which seeks to resolve this issue. 

BILUNG CODE 6717-01-M 

[Docket No. PL91-2-000] 
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charge any of the costs arising from 
those facilities. 

It is unnecessary to have a rate policy 
concerning gathering/production area 
facilities turn on jurisdictional 
considerations since under sections 4 
and 5 of the Natural Gas Act the 
Commission has jurisdiction over rates 
and charges “collected by any natural- 
gas company in connection with any 
transportatirm or sale of natural gas, 
subject to the jnrisdiction of the 
Coaunission.’* ’ including the costs of 
pipeline facilities that might be 
gathering under section 1(b) of the Act. 
in fact, section S(b] speciHcally 
authori2e8 the Commission to ascertain 
the cost of “the production or 
transportation of natural gas by a 
natural-gas company in cases where the 
Commission has no authority to 
establish a rate governing the 
transportation or sale of such natural 
gas.” ’ Thus, designing the method of 
cost recovery for facilities used in 
connection with jurisdictional service 
need not turn on whether the feciUties 
are gathering or transmission under 
section 1(b) of the Act and thus subject 
to certificate and abandonment 
requirements of section 7 of the Act.'* 
For these reasons, the jurisdictional 
tests set out in Farmland Industries, 
Inc.* will no longer control the rate 
treatment for a pipeline's gathering or 
production area facilities.* 

However, there continues to be a need 
to categorixe a pipeline’s facilities in a 
rate case in order to determine the 
applicable depreciation rate and other 
elements of the cost of service for a 
particular facility that will be allowed in 

‘ IS U.S.C. 717<)(a) (emphasis added). 
*15UAC.md(bI. 
* See Northern Nataral Gas Company, 43 FERC | 

61,473 (1968). reh'q denied, 44 FERC f 61,384 (1988): 
affirmed. 929 FXd 1261 (8th Cir. petition for 
cert filed QiAf 2.1991) (No. 91-14). 

* 23 FERC 1 sines (1963). In Faimland. the 
ComnrisaioB kaid that far purposes of determinins 
whether a particular facility is exempt from the 
Commission’s furisdiction under section 1(b) of the 
Natural Gas Art, fae idthnate test of how a facility 
should be dasalfiad is arhether the primary function 
of the facility is transportation or gathering. The 
Commission then list^ five factors that it would 
consider in determining the primary function of the 
facility: (1) The diameter and length of the facility: 
(2) the location of compressors and processing 
plants; (3) the extension of the facility beyond the 
central point in the field: (4) the location of wells 
along aU or part of the fa^ty; and (S) the 
geographical configuration of the system. 

* The Commlsaion will no longer use the 
Farmland tests for rate design parposes as those 
tests are aineotly structured, in context of the 
remand required by the coort in EP Operating Co. v. 
FERC STS F.2d 46 (5th Cir. 1969), the Commission 
has reformulated those tests as applied to questions 
of jurisdiction. Amerada Hess Corporation, et al, 52 
lERC 161^88(1990). 

the rates for jurisdictional service.^ The 
Commission will functionalize the 
facility as either gathering or 
transmission as it has always done.* For 
example, since the expected life of the 
reserves attached to the facility is the 
most relevant factor for determining the 
depreciation rate, the Commission in a 
rate case will continue to functionalize 
the facility as gathering or transmission 
by examining whether it serves only a 
localized source of supply or a broader 
regional source of supply. In 
functionalizing the facility as gathering 
or transmission, the Commission may 
also consider pattern of usage and 
physical factors incorporated in the 
modified Farmland jurisdictional test 
such as size and conhguration of the 
facilities, although the conclusion may 
not be the same. 

The Commission hereby gives notice 
that it intends to apply the principle 
established in diis policy statement in 
future proceedings involving the 
recovery of gathering costs. Thus, in 
litigating cases, parties should not argue 
whether particular facilities are 
gathering or transmission under 
modified Farmland on tire assumption 
that this determination will control the 
rate treatment accorded those facilities. 
Rather, parties should consider what 
rdte treatment should be applied to 
gathering facilities to further the 
objectives of the Commission’s rate 
design policies. If a party proposes that 
the costs of particular gathering 
facilities should be recovered by a 
metiiod different than the historical one, 
that party should prepare a record that 
shows the impact of fte proposed 
change on the pipeline’s customers.* 
Any person that wants to comment on 
this statement of policy may file a 
request for rehearing under 18 CFR 
385.713. 

By the Commission. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-17742 Filed 7-25-91; 8:45 am] 

BILUNG CODE 6717-01-M 

'' The depreciation expeoM is the maior element 
of the cost of service that is affected by the 
functionalization of facilities as gathering or 
transmission. Other elements of the cost of service 
that are affected by the fonctionalization ere the 
allocation of administrative and general costs, and 
of taxes other than incosse taxes, between gathering 
and transmission. 

* The Uniform System of Accounts requires 
facilities to be fimctionalized as either “gathering" 
or “transmission.” 

* See Interstate Natural Gas Pipeline Rate Design. 
et al. 47 FERC f 61.295 at 62.015 (1989). 

OfficB of Conservation and 
Renewable Energy 

[Case No. F-033] 

Energy Conservation Program for 
Consumer Products; Application for 
interim Waiver and Petition for Waiver 
of Furnace Test Procedures From 
Armstrong Air Conditioning, Inc. 

agency: Office of Conservation and 
Renewable Energy, Department of 
Energy._ 

SUMMARY: Today’s notice publishes a 
letter granting an Interim Waiver to 
Armstrong Air Conditioning, Inc. 
(Armstrong) from the existing 
Department of Energy (DOE) test 
procedures for furnaces regarding 
blower time delay for the company's 
EG8G gas furnace. 

Today's notice also publishes a 
"Petition for Waiver” from Armstrong. 
Armstrong’s PetitiMi for Waiver 
requests DOE to grant relief from the 
DC)E test procedures relating to the 
blower time delay specification. 
Armstrong seeks to test using a blower 
delay time of 30 seconds for its EC^G 
gas furnace instead of the specified 1.5- 
minute delay between burner on-time 
and blower on-time. DOE is soliciting 
comments, data, and information 
respecting the Petition for Waiver. 

DATES: DOE will accept comments, data, 
and information not later than August 
26,1991. 

ADDRESSES: Written comments and 
statements shall be sent to: Department 
of Energy. Office of Conservation and 
Renewable Energy, C^se No. F-033, Mail 
Stop CE-90, room 6B-02S, Forrestal 
Building, 10(X) Independence Avenue 
SW.. Washington, DC 20585, (202) 586- 
3012. 

FOR FURTHER INFORMATION CONTACT: 

Cyrus H. Nasseri, U.S. Department of 
Energy. Office of Conservation and 
Renewable Energy, Mail Station CE- 
43, Forrestal Building, 1000 
Independence Avenue SW.. 
Washington. DC 20585, (202) 586-9127. 

Eugene Margolis, Esq., U.& Department 
of Energy, Office of General Counsel, 
Mail Station GC-41, Forrestal 
Building, 1000 Independence Avenue 
SW.. Washington, DC 20585, (202) 
586-0507. 

SUPPLEMENTARY INFORMA'nON: The 
Energy Consmvation Program for 
Consumer Products (other than 
automobiles) was estabhshed pursuant 
to the Energy Policy and Conservation 
Act (EPCA), Public Law 94-163, 89 Stat. 
917, as amended by the National Energy 
Conservation Policy Act (NECPA), 
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Public Law 95-619,92 Stat. 3266, the 
National Appliance Energy 
Conservation Act of 1987 (NAECA), 
Public Law 100-12, and the National 
Appliance Energy Conservation 
Amendments of 1988 (NAECA 1988], 
Public 100-357, which requires DOE to 
prescribe standardized test procedures 
to measure the energy consumption of 
certain consumer products, including 
furnaces. The intent of the test 
procedures is to provide a comparable 
measure of energy consumption that will 
assist the consumer in making 
purchasing decisions. These test 
procedures appear at 10 CFR part 430, 
subpart B. 

DOE amended the prescribed test 
procedures by adding 10 CFR 430.27 on 
September 26,1980, creating the waiver 
process. 45 FR 64108. Thereafter DOE 
further amended the appliance test 
procedure waiver process to allow the 
Assistant Secretary for Conservation 
and Renewable Energy (Assistant 
Secretary) to grant an Interim Waiver 
from test procedure requirements to 
manufacturers that have petitioned DOE 
for a waiver of such prescribed test 
procedures. 51 FR 42823, November 26, 
1986. 

The waiver process allows the 
Assistant Secretary to waive 
temporarily test procedures for a 
particular basic model when a petitioner 
shows that the basic model contains one 
or more design characteristics which 
prevent testing according to the 
prescribed test procedures or when the 
prescribed test procedures may evaluate 
the basic model in a manner so 
unrepresentative of its true energy 
consumption as to provide materially 
inaccurate comparative data. Waivers 
generally remain in eHect until Hnal test 
procedure amendments become 
effective, resolving the problem that is 
the subject of the waiver. 

The interim waiver provisions added 
by the 1986 amendment allow the 
Assistant Secretary to grant an Interim 
Waiver when it is determined that the 
applicant will experience economic 
hardship if the Application for Interim 
Waiver is denied, if it appears likely 
that the Petition for Waiver will be 
granted, and/or the Assistant Secretary 
determines that it would be desirable for 
public policy reasons to grant immediate 
relief pending a determination on the 
Petition for Waiver. An Interim Waiver 
remains in effect for a period of 180 days 
or until DOE issues its determination on 
the Petition for Waiver, whichever is 
sooner, and may be extended for an 
additional 180 days, if necessary. 

On December 14,1990, Armstrong 
filed an Application for an Interim 
Waiver regarding blower time delay. 

Armstrong's Application seeks an 
Interim Waiver from the DOE test 
provisions that require a 1.5*minute time 
delay between the ignition of the burner 
and starting of the circulating air 
blower. Instead, Armstrong requests 
that allowance to test using a 30-second 
blower time delay when testing its 
EG8G gas furnace. Armstrong states that 
the 30-second delay is indicative of how 
these furnaces actually operate. Such a 
delay results in an energy savings of 
approximately 0.6 percent. Since current 
DOE test procedures do not address this 
variable blower time delay, Armstrong 
asks that the Interim Waiver be granted. 

Previous waivers for this type of 
timed blower delay control have been 
granted by DOE to Coleman Company, 
50 FR 2710, January 18,1985; Magic Chef 
Company, 50 FR 41553, October 11,1985; 
Rheem Manufachiring Company, 53 FR 
48574, December 1,1988, and 55 FR 3253, 
January 31.1990; Trane Company, 54 FR 
19226, May 4,1989, and 55 FR 41589, 
October 12,1990; DMO Industries, 55 FR 
4004, February 6,1990; Heil-Quaker 
Corporation, 55 FR 13184, April 9,1990; 
Carrier Corporation, 55 FR 13182, April 
9,1990; Amana Refrigeration Inc., 56 FR 
853, January 9,1991; Armstrong Air 
Con^tioning, Inc., 56 FR 10553, March 
13,1991; and Snyder General 
Corporation. 56 FR 14511, April 10.1991. 
Thus, it appears likely that ^e Petition 
for Waiver will be granted for blower 
time delay. 

In those instances where the likely 
success of the Petition for Waiver has 
been demonstrated based upon DOE 
having granted a waiver for a similar 
product design, it is in the public interest 
to have similar products tested and 
rated for energy consumption on a 
comparable basis. 

Therefore, based on the above, DOE is 
granting Armstrong an Interim Waiver 
for its EG8G series of gas furnaces. 
Pursuant to paragraph (e) of § 430.27 of 
the Code of Federal Regulations, the 
following letter granting the Application 
for Interim Waiver to Armstrong Air 
Conditioning Inc., was issued. 

Pursuant to paragraph (b) of 10 CFR 
430.27, DOE is hereby publishing the 
"Petition for Waiver” in its entirely. The 
petition contains no confidential 
information. DOE solicits comments, 
data, and information respecting the 
petition. 

Issued in Washington, DC, July 22.1991. 

|. Michael Davis, 

Assistant Secretary, Conservation and 
Renewable Energy. 
December 14,1990 

United States Department of Energy. 1000 
Independence Avenue. SW, Washington, 
D.C. 20S8S 

Gentlemen: This is a petition for waiver 
and petition for interim waiver submitted 
pursuant to 10 CFR 430.27. Waiver is 
requested from the Furnace test procedure 
found at appendix N to subpart B of part 430. 

The test procedure requires a 1.5 i^nute 
delay between burner on and blower on. 
Armstrong is requesting authorization to use 
a 30 second delay instead of 1.5 minutes. 
Armstrong is manufacturing a series of 
induced draft furnaces which include the 
EG6G Horizontal Gas furnaces used for 
residential installations. 

Maximum energy efficiency is achieved by 
fixed timing controls installed in the EG8G 
series that activate the circulating air blower 
30 seconds after the burner is on. 

Under the appendix N procedures, the vent 
gas temperature climbs at a faster rate than it 
would with a 30 second blower on time, 
allowing energy to be lost out the vent 
system. This waste of energy would not occur 
in actual operation. If this petition is granted, 
the true blower on time delay would be used 
in the calculations. Proposed ASHRAE 
Standard 103-1988 paragraph 9.5.1.2.2 
specifically advances the use of timed blower 
operation. 

The current test procedures does not give 
Armstrong credit for the energy savings 
which average approximately .8 percentage 
points on our A.F.UR. test results. 

Current prescribed test procedures prohibit 
Armstrong from taking credit for the saved 
energy, thus providing inaccurate 
comparative data. 

Amstrong has been granted a waiver 
permitting the 20 second blower on time to be 
used in efficiency calculations for our Ultra 
series furnaces (Case Numbei^-014) dated 
October 1985. 

Several other manufacturers of furnaces 
have been granted a waiver to permit 
calculations based on timed blower 
operation. 

Confidential comparative test data is 
available to you upon your request. 

Sincerely, 

ARMSTRONG AIR CONDITIONING INC., 

Bruce R. Maike. 

Vice President Product Engineering. 

JULY 22,1991, 

Mr. Bruce R. Maike 
Vice President Product Engineering, 

Armstrong Air-Conditioning, Inc., 421 
Monroe Street, Bellevue, Ohio 44811 

Dear Mr. Maike: This is in response to your 
December 14,1990, Application for Interim 
Waiver and Petition for Waiver from the 
Department of Energy (DOE) test procedures 
for furnaces regarding blower time delay for 
the Armstrong Air Conditioning Inc. 
(Armstrong) EG8G gas furnace. 

Previous waivers for timed blower delay 
control have been granted by DOE to 
Coleman Company, 50 FR. 2710, January 18, 
1985; Magic Chef Company, 50 F.R. 41553. 
October 11,1985; Rheem Manufacturing 
Company, 53 FR. 48574, December 1,1988, 
and 55 F.R. 3253, January 31,1990; Trane 
Company, 54 FR. 19226, May 4,1989, and 55 
F.R. 41589, October 12,1990; DMO Industries, 
55 F.R. 4004, February 6,1990; Heil-Quaker 
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Corporatioa 55 FJt 13184, April 9,1990: 
Carrier Corporatioa. 55 FM. 13182, April 9. 
1990; Amana Refrigeratioo Inc.. 56 Fit. 853, 
January 9,1991; Annatrong Air Conditioning. 
Inc.. 58 FJL 10553. March 13,1991; and 
Snyder General Corporation, 56 F.R. 14511, 
April la 1991. 

Armstrong's Application for Interim 
Waiver does not provide aufiicient 
information to evaluate what if any 
economic impact or competitive disadvantage 
Armstrong will likely experience absent a 
favorable determination on its application. 
However, in those instances where the likely 
success of the Petition for Waiver has been 
demonstrated, based upon DOE having 
agreed a waiver for a similar product design, 
it is in the public interest to have similar 
products tested and rated for energy 
consumption on foe comparable basis. 

Ther^ofe, Armstrong's Application for an 
Interim Wavier from the DOE test procedures 
for its EG6G gas furnace regarding blower 
time delay is granted. 

Armstrong shall be permitted to test its line 
of EG8G gas furnace on the basis of the test 
procedures specified in 10 CFR part 430, 
Subpart B, Appendix N. with foe modification 
set forth below. 

(i) Section 3i) in Appendix N is deleted and 
replaced with foe following paragraph: 

30 Test Procedure. Testing and 
measurements shall be as specified in section 
9 in ANSI/ASHRAE103-82 wifo the 
exception of sections 9.2.2,90.1. and 90.2, 
and the inchuion of foe following additional 
procedures: 

(ii) Add a new paragraph 3.10 in Appendix 
N as foUows: 

3.10 Gas- and Oil-Fueled Central Furnaces. 
After equilibrium conditions are achieved 
following the cool-down test and the required 
measurements performed, turn on the furnace 
and measure the Hue gas temperature, using 
the thermocouple grid described above, at 0.5 
and 2.S-minutes after foe main bumerfs] 
comes on. After foe burner start-up, delay the 
blower start-up by 1.5-minutes (t-), unless: (1) 
the furnace employs a single motor to drive 
the power burner and foe indoor air 
circulation Mower, in which case foe burner 
and blower shall be started together; or (2] 
the furnace is designed to operate using an 
unvarying delay time that is other foan 1.5- 
minutes, in which case foe fan control shall 
be permitted to start the blower, or (3) the 
delay time results it the activation of a 
temperature safety device which shuts off the 
burner, in which case foe fan control shall be 
permitted to start foe blower. In foe latter 
cose, if foe fon ctmlrol is adjustable, set it to 
start foe blower at foe high^ temperature. If 
the fon control is pennitt^ to start the 
blower, measure time delay, (t-J. using a stop 
watch. Record foe measured temperatures. 
During the heat-up test for oil-fueled 
furnaces, maintain the draft in the flue pipe 
with ± OM inch of water gauge of the 
manufacturer's recoounended on-period 
draft 

Hub Interim Waiver is based upon the 
presumed validity of statemmits and all 
alleg^ons eifomitted by foe company. Hiis 
Interim Wavier may be revoked or modified 
at any tioM upon a determination that the 
fiactuM basis underiying the application is 
correct 

The Interim Waiver shall remain in effect 
for a period of 180 days or until DOE acts on 
the Petition for Wavier, whichever is sooner, 
and may be extended for an additional 180- 
day period, if necessary. 

Sincerely. 
). Michael Davis. 

Assistant Secretary. Conservation and 
Renewable Energy. 

(FR Doc. 91-17803 Filed 7-25-01; 8:45 amj 

WLUNQ CODE MSO-Ot-M 

Office of Fossil Energy 

[FE Docket No. 91-23-NQ] 

Puget Sound Power A Light Co.; Order 
Granting Authorization to Import 
Canadian Natural Gas and Granting 
intervantion 

agency: Office of Fossil Energy, 
Department of Energy. 

action: Notice of an order granting 
authorization to import Canadian 
natural gas and granting intervention. 

SUMMARY: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has issued an order granting 
Puget Sound Power & Light Company 
(Puget) authorization to import up to 50 
Bcf of natiural gas over two-years 
beginning with the date of first import. 

A copy of this order is available for 
inspection and copying in the Office of 
Fuels Programs Do^et Room. 3F-056. 
Forrestal Building, U.S. Department of 
Energy. 1000 Independence Avenue, 
SW., Washington. DC 20585, (202) 586- 
9478. The docket room is open between 
the hours of 8 a.m. and 4:30 p.m.. 
Monday through Friday, except Federal 
holidays. 

Issued in Washington. DC. July 22,1991. 

Ciifiord P. TcNnaazearaki. 

Acting Deputy Assistant Secretary for Fuels 
Programs, Office of Fossil Energy, 

[FR Doc. 91-17802 Filed 7-25-91; 8:45 am] 

nUJNQ CODE 0480-0141 

ENVIRONMENTAL PROTECTION 
AGENCY 

IFRL S87S-1] 

Proposed Settlement; “Top4>own” 
BACT Litigation 

agency: Environmental Protection 
Agency (EPA). 

action: Notice of proposed settlement; 
request for public comment. 

summary: In accordance with section 
113(g) of the Clean Air Act (“Act"), 
notice is liereby given of a propos^ 
settlement of the following cases: 

American Paper Inst. v. Reilly. No. 90- 
1364 (D.C. Cir.); and AmericanPaper 
Inst v. Reilly. No. 89-1428 and 
consolidated case (D.C. Cir.); American 
Paper Inst. v. Reilly, No. 89-2030 
(DD.C.). (The proposed settlement also 
addresses an administrative petition 
filed with EPA by the Utility Air 
Regulatory Group.) These cases 
involved ^allenges to the “top-down" 
process for determining best available 
control technology under the prevention 
of significant deterioration provisions of 
the Clear Air Act, 42 U.S.C. 7475. 

For a period of thirty (30) days 
following the date of publication of this 
notice, the Agency will receive written 
comments relating to the settlement 
from persons who were not named as 
parties to the litigation in question. EPA 
or the Department of Justice may 
withhold or withdraw consent to the 
proposed settlement if the comments 
disclose facts or circumstances that 
indicate foat such consent is 
inappropriate, improper, inadequate, or 
inconsistent with the requirements of 
the Act. 

A copy of the settlement has been 
lodged with the Clerks of the United 
States Court of Appeals for the District 
of Columbia Circuit and the United 
States District Court for the District of 
Columbia. Copies of the settlement are 
also available from Jill E. Grant, Air and 
Radiation Division (LE-132A). Office of 
General Counsel U.S. Environmental 
Protection Agency, 401 M Street SW„ 
Washington. DC 20460, (202) 245-4149. 
Written comments should be sent to Jill 
E. Grant at the above address and must 
be submitted on or before August 26, 
1991. 

Dated; July 15.1991. 

E. Donald EiUott 

Assistant Administrator and Genera! 
Counsel. 

(FR Doc. 91-17795 Filed 7-25-01; 8:45 amj 

BILLING CODE aSBO-SO-M 

(ER-FRL-3978-6) 

Environmental fanpect Statements; 
Availability 

Responsible Agracy 

Office of Federal Activities, General 
Information, (202) 362-5073 or (202) 382- 
5075. Availability of Environmental 
Impact Statements filed July IS, 1991 
through July 19.1991 pursuant to 40 CFR 
1506.9. 

EIS No. 91023Z Draft EIS. BLM. CA 

Eagle Mountain Class III 
Nonlmzardous Solid Waste Landfill 
Project and ^edfic Plan, Federal Land 
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Exchange, Right-of-Way Approval, 
section 404 permit, Riverside County, 
CA. Due: September 24,1991, Contract; 
Marianne Wetzel, (619) 323-4421. 

EIS No. 910233, Final EIS, FHW, IL 

FAP 302 (formerly FAP 407)/IL-336 
Construction, US 24 at Quincy to US 136 
at Carthage, funding and section 404 
permit, Adams and Hancock Counties, 
IL. Due: August 26,1991. Contact: Jay W. 
Miller. (217) 492-4600. 

EIS No. 910234, Final EIS, AFS, CA 

Kings River Special Management Area 
(SMA), South Fork, Middle Foric, Kings 
Wild and Scenic Rivers Development 
and Management, Implementation Plan, 
Sierra and Sequoia National Forests, 
King Rivers Ranger and Hume Lake 
Ranger Districts, Fresno County, CA. 
Due: August 26,1991. Contact: Wallace 
McCray. (209) 487-6155. 

EIS No. 910235, Final EIS, AFS, CO 

Divide Creek Unit Coal-Bed Methane 
Project, Continued Development, 
Leasing, section 404 permit. White River 
National Forest, Garfield and Mesa 
Counties, CO. Due: September 3.1991. 
Contact: Gary Osier, (303) 945-2521. 

EIS No. 910236, Draft EIS, AFS, WA 

Calypso Planning Area (commonly 
called Bourbon Roadless Area) Timber 
Sales, Implementation, Wind River 
Ranger District, Gifford Pinchot National 
Parik, Skamania County, WA. Due: 
September 9.1991. Contact: Karl 
Buermeyer, (509) 427-5645. 

EIS No. 910237, Final EIS, AFS, MT 

East Fortine Timber Sales and Road 
Construction, Implementation, Kootenai 
National Forest, Fortine Ranger District, 
Lincoln County, MT. Due; August 26, 
19G1. Contact: Thomas Puchlerz, (406) 
882^551. 

EIS No. 910238, Draft, AFS, NB 

Bessey Nursery Pest Control 
Management Plan. Implementation, 
Nebraska National Forest, Rocky 
Mountain Region, Thomas County, NB. 
Due: Septcm^r 9,1991. Contact: Sally 
Campbell (503) 326-7755. 

EIS No. 910239, Draft EIS, AFS, CO, KS, 
CO 

Pike and San Isabel National Forests/ 
Comanche end Cimarron National 
Grasslands Oil and Gas Exploration and 
Development Leasing. Several Counties, 
CO and KS. Due: September 9,1901. 
Contact: Ms. Logan Lee, (719) 545-8737. 

EIS No. 910240, Final EIS, CDB, NY 

Rochester City School Districts 
Carthage School #8 Replacement 

Project Construction and Operation, 
New Information, CDB Grant City of 
Rochester, Monroe County, NY. Due: 
August 26,1991. Contact: Robert 
Barrows, (716) 428-6924. 

Amended Notices 

EIS No. 910176, Draft EIS, SFW, CA 

Stone Lakes National Wildlife Refuge 
Management Plan, Land Acquisition and 
Easement, Possible COE section 10 and 
404 permits. Central Valley, Sacramento 
County, CA. Due: September 1,1991. 
Contact: Peter Jerome, (916) 978-4420. 

Published FR 06-07-91—Review 
period extended. 

EIS No. 910201, Draft EIS, FAA, AZ 

Phoenix Sky Harbor International 
Airport Master Plan Update 
Improvements, Runway 8L/26R 
Extension, Funding, City of Phoenix, 
Maricopa County, AZ. Due: September 
19.1991. Contact: David Kessler, (213) 
297-1534. 

Published FR 06-21-911—^Review 
period extended. 

Dated: July 23,1991. 

William D. Dickerson, 

Deputy Director, Office of Federal Activities. 
(FR Doc. 91-17796 Filed 7-25-01:8:45 am) 

BNJJNQ CODE SSaO-SO-M 

lER-FRL-3873-71 

Environmental Impact Statements and 
Regulations; Availability of EPA 
Comments 

Availability of EPA comments 
prepared July 8,1991 through July 12, 
1991 pursuant to the Environmental 
Review Process (ERP), under section 309 
of the Clean Air Act and section 
102(2)(c) of the National Environmental 
Policy Act as amended. Requests for 
copies of EPA comments cun be directed 
to the Of6ce of Federal Activities at 
(202) 382-5076. 

An explanation of the ratings assigned 
to draft environmental impact 
statements (EISs) was published in FR 
dated April 5,1991 (56 FR 14096). 

Draft EISs 

ERP No. D-AFS-L61192-AK Rating LO 

Crystal Mountain Conununication 
Site, Designation/Nondesignation, 
Tongass National Forest, Stikine Area, 
AK. 

Summary 

EPA has no objections to the proposed 
project. However, it cannot be 
conclusively demonstrated that 
exposure of the population to radio 
frequency radiation is without risk. 

Commitment should be made to exclude 
the public, by fencing and posting any 
areas which could exceed American 
National Standards Institute guideline 
levels. 

ERP No. D-AFS-L6514&-ID Rating EC2 

Van Camp Timber Sales and Winter 
Range Improvements, Road 
Construction/Reconstruction, 
Implementation, Clearwater National 
Forest Lochsa Ranger District Idaho 
County, ID. 

Summary 

EPA has environmental concerns that 
are based on the potential for adverse 
air quality efifects on a mandatory Class 
I airshed. Additional information is 
needed to describe project monitoring, 
the effectiveness of proposed mitigation 
measures, and describe the effects of the 
project on biodiversity. 

ERP No. D-COE-E32074-KY Rating EC2 

Lower Cumberland and Tennessee 
Rivers Navigation Improvements, 
Kentucky Lock Addition, 
Implementation, Nashville District, 
Marshall and Livington Counties, KY. 

Summary 

EPA has environmental concerns 
regarding the potential loss of two 
species of endangered mussels due to 
direct construction activities and losses 
resulting &om indirect causes attendant 
to operating the new lock. Additional 
information is requested in the final EIS 
on this wetland and mitigation, and 
other issues. 

ERP No. D-USA-Kl1047-00 Rating EC2 

Fort Wingate Depot and Navajo Depot 
Activity Closures, Realignment of 
Umatilla Depot Activity with transfers 
to Hawthorne Army Ammunition Plant, 
Mineral County, NV; McKinley County, 
NM; Coconino County, AZ; Morrow and 
Umatilla Counties, OR. 

Summary 

EPA urged the Army to consider the 
preparation of EISs for future base reuse 
plans, to consider transferring lands 
with existing natural resource values to 
resource agencies such as the Fish and 
Wildlife Service, and to include Federal 
and State agencies in the base reuse 
planning process due to the complex 
hazardous waste cleanup problems that 
exist at many defense bases. EPA noted 
that base closure and realignment 
actions should not interfere with the 
assessment and remediation of 
hazardous substances contamination at 
the facilities. 
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ERPNo. DS-COE-E340ia-MS Rating 
EC2 

Aricabutla, Enid, Grenda and Sardis 
Lake, Operation and Maintenance. 
Channel Restoration on the Tallatchie 
River and Yalobusha River, MS. 

Summary 

EPA has environmental concerns 
about the long-term consequences of 
this action in terms of its flood control 
effectiveness and its impact on existing 
wetland functions within the project 
reaches. 

FINAL EISs 

ERPNo. F-AFS-L61183-WA 

White Pass Ski Area Expansion, 
Special Use Permit, Wenatchee and 
Gifford Pinchot National Forests, Lewis 
and Yakima Counties, WA. 

Summary 

EPA has no objections to the proposed 
action. 

ERPNo. F-BLM-KOOOOl-00 

Ward Valley Low-Level Radioactive 
Waste Disposal Facility, Site Selection. 
Construction and Operation, Funding 
and Right-of-Way Grants, San 
Bernardino County, CA. 

Summary 

EPA commended BLM and the 
California Health Department for 
modifying the vadose zone monitoring 
plan at the site. EPA requested that the 
Record of Decision contain a 
commitment to work with State agencies 
having jurisdiction over groundwater 
{md air quality as well as with the U.S. 
Fish and Wildlife Service, and for BLM 
to work with generators of low level 
radioactive waste to reduce the volume 
of waste. 

ERPNo. F-BLM-K67011-NV 

Betze Open Pit Gold Mine Expansion, 
Implementation. Elko and Eureka 
Counties, NV. 

Summary 

EPA noted that the final EIS 
adequately addressed the concerns 
which EPA raised on the draft EIS. 

ERPNo. F-MMS-L02018-AK 

Navarin Basin Outer Continental 
Shelf (OCS) Oil and Gas Sale No. 107, 
Leasing, Bering Sea, AK. 

Summary 

EPA continues to have environmental 
concerns with the proposed action due 
to the uncertainty about the long-term 
disturbance effects (during development 
and production) on endangered ri^t 
whales. Stellar sea lions, and Northern 

fur seals. The proposed action includes 
lease tracks in the vicinity of feeding 
areas for right whales and rookery and 
haul-out areas for Stellar sea lions. 

ERPNo. F-SCS-K36099-CA 

McCoy Wash Watershed, Flood 
Prevention Plan, Implementation, 
section 404 permit. Riverside County, 
CA. 

Summary 

Review of the final EIS was not 
deemed necessary. No formal letter was 
sent to the agency. 

REGULATIONS 

ERPNo. R-DOI-A20028-C0 

43 CFR part 11; Natural Resource 
Damage Assessments, Revision (56 FR 
19752). 

Summary 

EPA considers the revisions of the 
rule an improvement of previously 
promulgated regulations. Several minor 
suggestions were offered to further 
improve the proposed rule. 

Dated: July 23.1991. 

William D. Dickerson, 
Deputy Director, Office of Federal Activities. 
(FR Doc. 91-17797 Filed 7-25-fll: 8:45 am] 

WLLMO CODE 6560-50-H 

FEDERAL MARITIME COMMISSION 

Agreementfs) Ried; Brazil, at al. 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street 
NW., room 10325. Interested parties may 
submit comments on each agreement to 
the Secretary, Federal Maritime 
Commission. Washington. DC 2(^73, 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments are found in S 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 212-010027-031. 
Title: Brazil/U.S. Atlantic Coast 

Agreement. 
Parties: 

Companhia de Navegacao Lloyd 
Brasileiro, 

Companhia de Navegacao Maritima 
Netumar, 

Companhia Maritima Nacional, 
American Transport Lines, Inc., 
Empresa Lineas Maritimas 

Argentinas, S.A., 
A. Bottacchi S.A. de Navegacion 

C.F.LL 

Synopsis: The proposed amendment 
would add provisions to the Agreement 
permitting space chartering between or 
among the parties and cooperation in 
the rationalization of sailings. It would 
also permit any party to withdraw 
effective October 1,1991, by giving 30 
days' prior notice. 

Agreement No.: 207-011339. 
Title: Empremar/MSC Agreement, 
Parties: 

Mediterranean Shipping Co., S.A. 
Empremar S.A. 

Synopsis: The proposed Agreement 
would authorize the parties to operate a 
joint service and pool profits in the trade 
between U.S. Atlantic and Gulf Coast 
ports and ports and points in Columbia, 
Ecuador, Peru and Chile; and intransit 
cargo to Bolivia via ports in Peru or 
Chile. 

Dated: july 22,1991. 

By Order of the Federal Maritime 
Commission. 

(oseirfi C Polking, 
Secretary. 
(FR Doc. 91-17756 Filed 7-25-91:8:45 am) 

nULINO CODE STSO-OI-M 

FEDERAL RESERVE SYSTEM 

Garwln Bancorporatlon; Acquisition of 
Company Engaged in Permissible 
Nonbanking Activities 

The organization listed in this notice 
has applied under § 225.23(a)(2) or (f) of 
the Board's Regulation Y (12 CHI 
225.23(a)(2) or (f)) for the Board's 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on ffie 
question whether consummation of the 
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proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices." Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying speciHcally any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than August 14, 
1991. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. Garwin Bancorporation, Garwin, 
Iowa; to acquire Garwin Insurance 
Agency, Garwin, Iowa, and thereby 
engage in operating a general insurance 
agency in a town with a population of 
loss than 5,000 pursuant to § 
225.25(b)(8)(iii)(A) of the Board’s 
Regulation Y. 

Board of Governors of the Federal Reserve 
System, July 22,1991. 

Jennifer). Johnson, 

A ssociate Secretary of the Board. 
(FR Doc. 91-17748 Filed 7-25-91; 8:45 am] 

BtLUNG CODE e21(M>1-F 

Midland Financial Corporation; 
Formation of. Acquisition by, or 
Merger of Bank Holding Companies 

The company listed in this notice has 
applied for the Board’s approval under 
section 3 of the Bank Holding Company 
Act (12 U.S.C. 1842) and § 225.14 of the 
Board’s Regulation Y (12 CFR 225.14) to 
become a bank holding company or to 
acquire a bank or bank holding 
company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve flank indicated for that 

application or to the offices of the Board 
of Governors. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
8 hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

Comments regarding this application 
must be received not later than August 
14,1991. 

A. Federal Reserve Bank of Kansas 
City (’Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1. Midland Financial Corporation, 
Newton, Kansas; to become a bank 
holding company by acquiring at least 
80 percent of the voting shares of 
Midland National Bank, Newton, 
Kansas. 

Board of Governors of the Federal Reserve 
System, July 22,1991. 

Jennifer J. Johnson, 

A ssociate Secretary of the Board. 
(FR Doc. 91-17749 Filed 7-25-91; 8:45 am] 

BILLING CODE 621(M>1-F 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Administration for Children and 
Families 

Forms Submitted to the Office of 
Management and Budget for 
Clearance 

The Administration for Children and 
Families’ will publish on Fridays 
information collection packages 
submitted to the Office of Management 
and Budget (OMB) for clearance, in 
compliance with the Paperwork 
Reduction Act (44 U.S.C. Chapter 35). 
Following is the package submitted to 
OMB since the last publication. 

(For a copy of the package, call the FSA, 
Report Clearance Officer 202-401-5604) 

Corrective Action Plan—0970-0027— 
Corrective Action Plans are a structured 
way for State agencies to plan, 
implement and evaluate corrective 
actions designed to reduce payment 
errors. The Office of Family Assistance 
reviews these plans to see whether they 
are sufficient and recommends additions 
and adjustments. Respondents: state 
and local governments, non-profit 
institutions; Number of Respondents: 13; 
Frequency of Response: summary from 
individual/case evaluation; Estimated 
Average Burden per Response: 160 
hours; Estimated Annual Burden: 2,080 
hours. 

OMB Desk Officer; Laura Oliven. 

Written comments and 
recommendations for the proposed 
information collection should be sent 
directly to the OMB Desk Officer 
designated above at the following 
address: OMB Reports Management 
Branch, New Executive Office Building, 
room 3201, 72517th Street NW.. 
Washington, DC 20503. 

Dated; July 12.1991. 

Naomi B. Mair, 

Associate Administrator, Office of 
Management and Information Systems. 
(FR Doc. 91-17755 Filed 7-25-91; 8:45 am) 

BILUNO CODE 4150-04-M 

Alcohol, Drug Abuse, and Mental 
Health Administration 

Suspension of a Laboratory Which No 
Longer Meets Minimum Standards to 
Engage in Urine Drug Testing for 
Federal Agencies 

AGENCY: National Institute on Drug 
Abuse, HHS. 

action: Notice. 

summary: The Department of Health 
and Human Services routinely publishes 
in the Federal Register a list of 
laboratories currently certified to meet 
standards of subpart C of Mandatory 
Guidelines for Federal Workplace Drug 
Testing Programs (53 FR 11986) dated 
April 11,1988. This notice informs the 
public that, effective July 23,1991, the 
following laboratory’s certification is 
suspended: Harris Medical Laboratory, 
P. O. Box 2981,1401 Pennsylvania 
Avenue, Fort Worth, ’TX 76104, 817-878- 
5600 
FOR FURTHER INFORMATION CONTACT: 

Drug Testing Section, Division of 
Applied Research, National Institute on 
Drug Abuse, Room 9-A-63, Telephone; 
301-443-6014, 5600 Fishers Lane, 
Rockville, Maryland 20857. 
Charles R. Schuster, 

Director, National Institute on Drug Abuse. 
(FR Doc. 91-17906 Filed 7-25-91; 8:45 am) 

BILLING CODE 4160-2IMI 

Food and Drug Administration 

[Docket No. 91N-0280] 

Drug Export; Human T-Lymphotroplc 
Virus Type I (HTLA-I) 

AGENCY: Food and Drug Administration. 
HHS. 

ACTION: Notice. 

summary: The Food and Drug 
' Administration (FDA) is announcing 
that Genetic Systems Corporation has 
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filed an application requesting approval 
for the export of the biological p^uct 
Homan T-Lymphotropic Vims, Type I 
(HTLV-1} to France. 
ADDRESSES: Relevant information on 
this application may be directed to the 
Dock^ Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
1-23,12420 Parklawn Dr., Rockville, MD 
20857, and to the contact perscHi 
identified below. Any future inquiries 
concerning the export of human 
biological products under the Drug 
Export Amendments Act of 1986 should 
also be directed to the contact person. 

FOR FURTHER INFORMATION CONTACT: 

Carl J. Chancey, Center for Biologies 
Evaluation and Research {HFB-124]. 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 301- 
295-8191. 
suppLEMBiTAfrr mfomnation: The dmg 
export provisions in section 802 of the 
Federal Food, Drug, and Cosmetic Act 
(the act) (21 U.S.C. 382) provide that 
FDA may approve applications for the 
export of biological products that are 
not currently approved in the United 
States. Section 802(b)(3)(B) of the act 
sets forth the requirements that must be 
met in an application for approval. 
Section 802(b)(3)(C) of the act requires 
that die agency review the application 
within 30 days of its filing to determine 
whether the requirements of section 
002(b)(3)(B) have been satisfied. Section 
802(b)(3)(A) of the act requires that the 
agency publish a notice in the Federal 
Register within 10 days of the filing of 
an application for export to facilitate 
public participation in its review of an 
application for export to facilitate public 
participation in its review of the 
application. To meet this requirement, 
the agency is providing notice that 
Genetic Systems Corporation. 6565 185th 
Avenue NE, Redmond, WA 98052, has 
filed an application requesting approval 
for the export of the biological product 
Human T-Lymphotropic Virus, Type I 
(HTLV-1) to France. The Human T- 
Lymphotropic Virus. Type I (HTLV-I) is 
an Enzyme Immunoassay (ElA) for the 
detection of circulating antibodies to 
Human T-Lymphotropic Virus, Type 1 
(HTLV-1) in human serum or plasma. 
The application was received and filed 
in the Center for Biologies Evaluation 
and Research on June 18,1991, which 
shall be considered the filing date for 
purposes of the act. 

Interested persons may submit 
relevant information on the application 
to the Dockets Management Branch 
(address above) in two copies (except 
that individuals may submit single 
copies) and identifi^ with the docket ' 
number found in brackets in the heading 
of this document. These submissions 

may be seen in the Dodeets 
Management Branch between 9 a.m. and 
pjxL, Monday duroti^ Friday. 

The agency encourages any person 
who submits relevant information on the 
application to do so by August 5,1991, 
aiKl to provide an additional copy of the 
submission directly to the contact 
person identified above, to facilitate 
consideration of the information diiring 
die 30-day review period. 

This notice is issued under the Federal 
Food. Drug, and Cosmetic Act (section 
802 (21 U.S.C 382)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10) and redelegated 
to the Center for Biologies Evaluation 
and Research (21 CFR 5.44). 

Dated: July 18,1991. 

Thomas S. Bozzo, 

Director, Office of Compliance, Center for 
Biologies Evaluation and Research. 

(FR Doc. 91-17822 Filed 7-25-91; 8:45 am) 

BILUNO CODE 4160-01-H 

[Docket Na 91N-02821 

Drug Export; Kenacort A-10 & A-40 

agency: Food and Drug Administration, 
HHS. 

action: Notice. 

summary: The Food and Drug 
Administration (FDA) is aimouncing 
that Bristol-Myers Squibb Company has 
filed an application requesting approval 
for the exp^ of the human drug 
Kenacort to Japan. 

ADDRESSES: Relevant information on 
this application may be directed to the 
Dockets Management Branch (HFA-305), 
Food and Drug Administration, Rm. 1- 
23,12420 Parklawn Dr., Rockville, MD 
20857, and to the contact person 
identified below. Any future inquiries 
concerning the export of human drugs 
under the Drug Ei^ort Amendments Act 
of 1986 should also be directed to the 
contact person. 

FOR FURTHER INFORMATION CONTACT: 

Thomas J. SchaU, Division of Drug 
Labeling Ccanpliance (HFD-313), Center 
for Drug Evaluation and Research, Food 
and Drug Administration, 5600 Fishers 
Lane. Rockville. MD 20857, 301-295- 
8073. 

SUPFLEMENTARY INFORMATION: The drug 
export provisions in section 802 of the 
Federal Food. Drug, and Cosmetic Act 
(the act) (21 U.S.C 382) provide that 
FDA may approve applications for the 
export of dnigs that are not currently 
approved in the United States. Section 
092(b)(3)(B) of the act sets forth the 
requirements that must be met in an 
application for approval. Section 
802(b)(3)(C) of the act requires that the 

agency review the application within 30 
days of its filing to determine whether 
the requirements of section 802(b)(3)(B) 
have been satisfied. Section 802(b)(3)(A) 
of the act requires that the agency 
puUish a notice in the Federal Register 
within 10 days of the filing of an 
application for eiqiort to faeditate public 
participation in its review of the 
application. To meet this requirement, 
the agency is providing notice that 
Bristd-Myers Squibb Company, P.O. 
Box 4000, Princeton, NJ 06543-4000. has 
filed an application requesting ^proval 
for the export of the drug Kenacort to 
Japan. This drug product is used in the 
treatment of allergies, dermatoses, and 
arthritides or other connective tissue 
disorders. The applicaticKi was received 
and filed in the Crater for Drug 
Evaluation and Research on Jidy 3,1991, 
which shall be considered the filing date 
for purposes of the act. 

Interested persons may submit 
relevant information on the application 
to the Dockets Management Branch 
(address above) ki two copies (except 
that individuals may submit single 
copies) and identifi^ with the docket 
number focmd in brackets in the heading 
of this document These submissions 
may be seen in the Dockets 
Management Brandi between 9 a.m. and 
4 p.m., Monday through Friday. 

The agency encourages any person 
who submits relevant information on the 
application to do so by August 5,1991, 
and to provide an additional copy of the 
submission directly to the contact 
person identified above, to facilitate 
consideration of the information during 
the 30-day review period. 

This notice is issued under the Federal 
Food, Drug, and Cosmetic Act (sec. 802 
(21 U.S.C 382)) and under authority 
delegated to the Commissimier of Food 
and Drugs (21 CFR 5.10) and redelegated 
to the Center for Drug Evaluation and 
Research (21 CFR 5.44). 

Dated; July 19.1991. 

Daniel L. Nfidiels, 

Director, Office of Compliance, Center for 
Drug Evaluation and Research. 

[FR Doc. 91-17821 Filed 7-25-91: 8:45 am) 

BILUNG CODE 4iaO.«1-« 

Indian Health Service 

Tribal Management Grant Program for 
American Indfane/Alaska Natives: 
Technical Assistance Workshop 
Announcement 

agency: Iiulian Ffealth Service. HHS. 

ACTION: Notice of technical assistance 
workshops for prospective IHS grantees. 
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summary: The Indian Health Service 
(IHS) announces that technical 
assistance workshops for the Tribal 
Management Grant Pro^am to include 
grant proposal writing will be conducted 
for American Indian/Alaska Native 
Tribal Organizations as defined by 
Public Law 93-638, as amended. 

DATES: Technical assistance workshops 
are scheduled for October 22-24,1991, in 
Anchorage, Alaska; November 19-21, 
1991, in Phoenix, Arizona: December 4- 
6.1991, in Minneapolis, Minnesota; and 
December 10-12,1991 in Oklahoma City, 
Oklahoma. 

FOR FURTHER REGISTRATION 

INFORMATION CONTACT: Beulah Bowman, 
Director. Division of Community 
Services, Office of Tribal Activities, 
Parklawn Building, room 6A-05, 5600 
Fishers Lane, Rockville, Maryland 20857 
(301) 443-6840; M. Kay Carpentier, 
Grants Management Officer, Division of 
Acquisition and Grants Operations, 
Twinbrook Building, suite 605,12300 
Twinbrook Parkway, Rockville, 
Maryland 20852 (301) 443-5204. (These 
are not toll-fi^e numbers.) 

SUPPLEMENTARY INFORMATION: The 
Office of Tribal Activities, Division of 
Community Services and the Division of 
Acquisition and Grants Operations, 
Grants Management Branch, will 
provide potential applicants an 
opportunity to receive technical 
assistance for Tribal Management 
including participation in grant writing 
workshops to assist applicants in 
developing and submitting competitive 
proposals. The purpose is to: (a) 
Establish communication between the 
IHS and the applicants, (b) determine 
the applicants eligibility, and (c) to 
provide technical assistance to increase 
the ability of an applicant to 
successfully compete. Applicants will 
prepare preapplications for constructive 
review and feedback during the 
workshop. 

Dated: July 18.1991. 

Everett R. Rhoades, 

Assistant Surgeon General, Director. 

[FR Doc. 91-17720 Filed 7-25-91; 8:45 am) 

BILUNG CODE 41S0-1S-M 

National Institutes of Health 

National Cancer Institute; Notice of 
Meeting (Cancer Clinical investigation 
Review Committee) 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 

Cancer Clinical Investigation Review 
Committee, National Cancer Institute, 
National Institutes of Health, August 1- 
2,1991, Holiday Inn Chevy Chase, 5520 
Wisconsin Avenue, Chevy Chase, MD 
20815. 

This meeting will be open to the 
public on August 1 fixim 1 p.m. to 1:30 
p.m. to discuss administrative details. 
Attendance by the public will be limited 
to space available. 

In accordance with provisions set 
forth in secs. 552b(c)(4) and 552b(c)6, 
title 5, U.S.C. and sec. 10(d) of Public 
Law 92-463, the meeting will be closed 
to the public on August 1 from 1:30 p.m. 
to recess and on August 2 fix)m 8 a.m. to 
adjournment for the review, discussion, 
and evaluation of individual grant 
applications. These applications and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material and 
personal information concerning 
individuals associated with the 
proposals, disclosure of which would 
constitute a clearly imwarranted 
invasion of personal privacy. 

Ms. Carole Frank, Committee 
Management Officer, National Cancer 
Institute, Building 31, room 10A06, 
National Institutes of Health. Bethesda, 
Maryland 20892, (301-496-5708), will 
provide a summary of meeting and a 
roster of committee members upon 
request. 

Dr. Manuel Torres-Anjel, Scientific 
Review Administrator, Cancer Clinical 
Investigation Review Committee, 5333 
Westbard Avenue, room 834, Bethesda, 
Maryland 20816, (301-496-7481), will 
furnish substantive program 
information. 

This meeting notice is being published 
less than 15 days prior to the meeting 
due to the difficulty of coordinating the 
attendance of members because of 
conflicting schedules. 

(Catalog of Federal Domestic Assistance 
Program Numbers: 93.393, Cancer Cause and 
Prevention Research; 93.394, Cancer 
Detection and Diagnosis Research; 93.395, 

Cancer Treatment Research; 93.396, Cancer 
Biology Research; 93.397, Cancer Centers 
Support: 93.398, Cancer Research Manpower; 

93.399, Cancer Control). 

Dated: July 22,1991. 

Betty). Beveridge, 

Committee Management Officer, NIH. 

(FR Doc. 91-17920 Filed 7-25-91; 8:45 am) 

MLUNQ CODE 4140-«1-M 

Public Health Service 

National Institutea of Health; 
Statement of Organization, Functions 
and Delegations of Authority 

Part H, chapter HN (National 
Institutes of Health) of the Statement of 
Organization, Fimctions and Delegations 
of Authority of the Department of 
Health and Human Services (40 FR 
22859, May 27,1975, as amended most 
recently at 56 FR 26418-9, June 7.1991), 
is amended to reflect the following 
changes within the National Center for 
Human Genome Research (NCHGR): (1) 
Correct the Standard Administrative 
Code of the National Center for Human 
Genome Research; and (2) establish the 
following NCHGR substructiu^: (a) 
Office of the director (HN41); (b) Office 
of Administrative Management (HN412); 
(c) Office of Human Genome 
Communications (HN413); (d) Office of 
Scientific Review (HN414), (e) Research 
Grants Branch (HN42); and (f) Research 
Centers Branch (HN43). The NCHGR is 
a newly established Center of the NIH, 
and the formal establishment of its 
substructure clearly defines the function 
of each organizational component as it 
relates to the mission of the Center. 

Section HN-B, Organization and 
Functions is amended as follows: 

(1) Under the heading National Center 
for Human Genome Research (HN3), 
change the Standard Administrative 
Code (HNS) to (HN4)i 

(2) Under the heading National Center 
for Human Genome Research (HN4), 
insert the following: 

Office of the Director (HN41). (1) 
Plans, directs, and coordinates the 
development and progress of the Center 
programs; (2) develops major policy and 
program decisions based on an 
evaluation of the status of support and 
accomplishments of the Center program 
areas; (3) coordinates grant review and 
program management activities; (4) 
plans and organizes conferences and 
workshops; and (5) communicates with 
the scientific community and 
coordinates activities with other private 
and government agencies. 

Office of Administrative Management 
(HN412). (1) Advises the Director. 
Deputy Director, and senior Center staff 
on administrative matters; (2) supervises 
and directs the planning and execution 
of the Center’s budget and financial 
management operations and the 
administrative activities of the Center, 
including personnel and staffing, the 
purchase and maintenance of equipment 
and supplies, and the acquisition and 
management of space; (3) interprets, 
analyzes, and implements 
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administrative orders etnd management 
activities affecting the mission of the 
Center, (4) directs and coordinates the 
Center’s grants and contracts 
management and committee 
management functions; (5) develops, 
implements, and supervises the program 
plarniing and evaluation activities of the 
NCHGR by initiating and conducting a 
wide variety of analytical studies that 
provide a rational basis for key policy 
and program decisions; (6) analyzes and 
tracks legislation and assists in 
preparation of Congresskmal testimony 
for the Director; and (7) has broad 
responsibility for the supervision of 
computer rdated activities of the 
NCHC^ as well as the design, 
implementation, and day-to-day 
operation of an automated data 
processing system. 

Office of Human Genome 
Communications (HN413). (1) Develops 
a broad coimnnnications program aimed 
at disseminating information about the 
NCHGR Human Genome Project; (2) 
prepares reports, publications, press 
releases, eT^bits, education programs, 
and responds to inquiries from the press, 
lay organizations, the general public, 
and scientists about die reseandi 
programs and prdicies of the NCHGR; 
(3) works with grapic arts on the design 
and production of art for exhibits and 
publications, including the Five-Year 
Plan; and (4) develops and maintains 
mailing lists using computer databases 
for mass mailings of press releases and 
other aiuiouncements. 

Office of Scientific Review (HN414). 
(1) Plans and administers scientific 
review activities, including the 
organization and management of Initial 
Review Groups (IRGs), constituted to 
review NCHGR’s extramural grants, 
cooperadve agreements, and contract 
proposals; (2) performs initial scientific 
and administrative review of research, 
research center, program project, 
conference, and research training grant 
applications, cooperative agreements, 
and contracts; (3) plans and directs site- 
visits and meetings of IRGs; (4) 
establishes review criteria and 
standards for the IRGs and provides 
technical leadership to the review 
process; and (5) prepares summary 
statements and provides pertinent 
information concerning the review of 
applications to Council. 

Research Grants Branch (HN42). (1) 
Manages and directs an extramural 
reseai^ grants program including the 
Center’s portfolio of individual-initiated 
research grants, program project grants, 
post doctoral fellowships, resear^ 
training grants, special initiatives such 
as special courses and instrumentation 

supplements, and research contracts; (2) 
con^cts and administers a program 
dealing with the ethkal legal and social 
aspects of the Human Genome Program; 
(3) collaborates with joint NIH/DOE 
working groups on relevant program 
priorities; (4) analyzes national research 
efforts on the Human Genome Program 
and makes recommendations to assist 
the National Advisory Council for 
Human Genome Research or other 
advisory committees or groups 
appointed regarding: (a) Decisions about 
new or continuing areas of program 
emphasis, and (b) the relative scientific 
merit of applications; (5) devdops pay 
plan for applications, coordinates and 
develops reports on program content, 
budget activities, and priorities in 
Branch; (6) advises universities, other 
centers of research, and professional 
and lay organizations about research 
needs and requirements of the Human 
Genome Program. 

Research Centers Branch (HN43). (1) 
Plans and directs an extramural 
program for the establishment and 
support of human genome research 
centers; 'These multi-disciplinary centers 
will bring together investigators from 
diverse scientific backgrounds to 
collaborate on specific aspects of the 
Human Genome Program; (2) provides 
technical advice on scientific and 
programmatic management of human 
genome research center grants, and 
related cooperative agreements and 
research contracts; (3) administers large- 
scale DNA sequencing ROls; (4) 
presents human genome research center 
grant applications, new initiatives, and 
other pertinent matters to the Naticmal 
Advisory Council for Human Genome 
Research and translates the 
recommendations of the Council into 
appropriate action; (5] evaluates 
recommendations of ^e Study Section 
and other review committees within the 
program area, and serves as the focal 
point for all contacts with the applicant 
institution, principal investigator, aikl 
any other appropriate persons or 
organizations having any role or special 
information in this program area; and (6) 
provides guidance and direction in the 
review and evaluation of grant, 
cooperative agreement, and contract 
supported human genome research 
centers to determine whether support 
should be continued at the level and 
within the time period approved. 

Dated; May 2.1991. 

Bemadin* Heaiy, 

Director, NIH. 

(FR Doc. 91-17777 Filed 7-25-91; 8:45 am] 

BILLING CODE 4140-01-M 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Community Planning and 
Development 

[Docket No. N-91-1917; FR-2934-N-361 

Federal Property Suitable as Facilities 
to Assist the Homeless 

agency: O^ice of the Assistant 
Secretary for Community Planning and 
Development, HUD. 

action: Notice. 

summary: This notice identifies 
unutilized, underutilized, excess, and 
surplus Federal property reviewed by 
HUD for suitability for possible use to 
assist the homeless. 

ADDRESSES: For further information, 
contact James N. Forsberg, Room 7262. 
Department of Housing and Urban 
Development. 451 Seventh Street SW., 
Washington. DC 20410; telephone (202) 
706-4300; TDD numbm* for the hearing- 
and speech-impaired (202) 708-2565 
(these telephone numbers are not toll- 
free), or call the toll-free Title V 
information line at 1-800-027-7588. 

SUPPLEMENTARY INFORMATION: In 
accordance with 24 CFR Part 581 and 
section 501 of the Stewart B. MdCiimey 
Homeless As^tance Act (42 U.S.C. 
11411), as amended. HUD is publishing 
this Notice to identify Federal buildings 
and other real property that HUD has 
reviewed for suitability fm* use to assist 
the homeless. The properties were 
reviewed using information provided to 
HUD by Federal lanr&olding agencies 
regarding unutilized and underutilized 
buildings and real property controlled 
by such agencies or by G^ regarding 
its inventory of excess or surplus 
Federal property. ’This Notice is also 
published in order to comply with the 
December 12.1988 Court Older in 
National Coalition for the Homeless v. 
Veterans Administration. No. 88-2503- 
OG (D.D.C.). 

Properties reviewed are listed in this 
notice according to the fcdlowing 
categories: Suitable/available, suitable/ 
unavailable, suitable/to be excess, and 
unsuitable. 'The properties listed in the 
three suitable categories have been 
reviewed by the landholding agencies, 
and each agency has transmitted to 
HUD: (1) Its intention to make the 
property available for ttse to assist the 
homeless, (2) its intention to declare the 
property excess to the agency’s needs, 
or (3) a statement of the reasons that the 
property cannot be declared excess or 
made available for use as facilities to 
assist the homeless. 
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Properties listed as suitable/available 
will be available exclusively for 
homeless use for a period of 60 days 
from the date of this notice. Homeless 
assistance providers interested in any 
such property should send a written 
expression of interest to HHS, 
addressed to Judy Breitman, Division of 
Health Facilities Planning, U.S. Public 
Health Service, HHS, room 17A-10, 5600 
Fishers Lane, Rockville, MD 20857; (301) 
443-2265. (This is not a toll-free 
number.) HHS will mail to the interested 
provider an application packet, which 
will include instructions for completing 
the application. In order to maximize the 
opportunity to utilize a suitable 
property, providers should submit their 
written expressions of interest as soon 
as possible. For complete details 
concerning the processing of 
applications, the reader is encouraged to 
refer to the interim rule governing this 
program, 56 FR 23789 (May 24.1991). 

For properties listed as suitable/to be 
excess, that property may, if 
subsequently accepted as excess by 
GSA, be made available for use by the 
homeless in accordance with applicable 
law, subject to screening for other 
Federal use. At the appropriate time, 
HUD will publish the property in a 
Notice showing it as either suitable/ 
available or suitable/unavailable. 

For properties listed as suitable/ 
unavailable, the landholding agency has 
decided that the property cannot be 
declared excess or made available for 
use to assist the homeless, and the 
property will not be available. 

Properties listed as imsuitable will not 
be made available for any other purpose 
for 20 days from the date of this Notice. 
Homeless assistance providers 
interested in a review by HUD of the 
determination of unsuitability should 
call the toll free information line at 1- 
800-927-7588 for detailed instructions or 
write a letter to James N. Forsberg at the 
address listed at the beginning of this 
Notice. Included in the request for 
review should be the property address 
(including zip code), die date of 
publication in the Federal Register, the 
landholding agency, and the property 
number. 

For more information regarding 
particular properties identified in this 
Notice {Le.. acreage, floor plan, existing 
sanitary facilities, exact street address), 
providers should contact the appropriate 
landholding agencies at the following 
addresses: U.S. Air Force: Bob Menke, 
USAF, Bolling AFB, SAF-MIIR, 
Washington, DC 20332-5000: (202) 767- 
6235; f/.S. Army: Robert Conte. DepL of 
the Army, Military Facilities, DAEN- 
ZCl-4*: Rm. 1E671. Pentagon. 
Washington. DC 20310-2600: (202) 693- 

4583; GSA: Ronald Rice, Federal 
Property Resources Services, CSA, 18th 
and F Streets NW.. Washington. DC 
20405: (202) 501-0067; Dept of Interior 
Lola D. Knight, Property Management 
Specialist, Dept, of Interior, 1849 C St. 
NW., Mailstop 5512-MIB, Washington, 
DC 20240; (202) 208-4080. (Thase are not 
toll-free numbers.) 

Dated: )uly 19.1991. 

Paul Roitman Bardack, 

Deputy Assistant Secretary for Economic 
Development 

Title V, Federal Surplus Property Program 
Federal Register Report for ff7l2SI9l 

Suitable/Available Properties 

Buildings (by State) 

Alabama 

Bldg. T05020—Fort Rucker 
3rd Avenue 
Fort Rucker Co: Dale AL 36362- 
Landholding Agency: Army 
Property Number 219120108 
Status: Unutilized 
Comment: 2500 sq. ft., one story, possible 

asbestos, off-site use only. 

Bldg. T08901—Fort Rucker 
7th Avenue 
Fort Rucker Co: Dale AL 36362- 
Landholding Agency: Army 
Property Number: 219120109 
Status: Unutilized 
Comment: 2350 sq. ft., one story, possible 

asbestos, needs rehab, off-site use only. 

Bldg. T08902—^Fort Rucker 
7th Avenue 
Fort Rucker Co: Dale AL 36362- 
Landholding Agency: Army 
Property Number 219120110 
Status: Unutilized 
Comment: 3663 sq. ft., one story, possible 

asbestos, needs rehab, off-site use only. 

Bldg. T08903—Fort Rucker 
7th Avenue 
Fort Rucker Co: Dale AL 36362- 
Landholding Agency: Army 
Property Number 219120111 
Status: Unutilized 
Comment: 3404 sq. ft, one story, possible 

asbestos, needs rehab, off-site use only. 

Bldg. T08917—Fort Rucker 
Comer of Division Road & 7th Avenue 
Fort Rucker Co: Dale AL 36362- 
Landholding Agency: Army 
Property Number 219120112 
Status: Unutilized 
Comment: 16004 sq. ft, two story, possible 

asbestos, needs rehab. 

Arizona 

Bldg. T67208 
U.S. Army Intelligence Center 
Fort Huachuca 
Sierra Vista Co: Cochise AZ 8S635- 
Landholding Agency: Army 
Property Numl^r 219120113 
Status: Unutilized 
Comment 2546 sq. ft, one story wood, most 

recent use—storage. 

Bldg. T70224 
U.S. Army Intelligence Center 

Fort Huachuca 
Sierra Vista Co: Cochise AZ 85635- 
Landholding Agency: Army 
Property Number 219120149 
Status: Unutilized 
Comment 1252 sq. ft. one story wood; most 

recent use Administrative. 

Guam 

Harmon VOR site (Portion) (AJKZ) 
Municipality of Dededo 
Dededo Co: Guam GU 96012- 
Location: 
Approx. 12 miles southwest of Anderson AFB 

proper. 
Landholding Agency: Air Force 
Property Number 189120234 
Status: Unutilized 
Comment: 550 sq. ft. bldg., needs rehab on 82 

acres. 

Bldg. T-340—Fort Sam Houston 
San Antonio Co; Bexar TX 78234-5000 
Landholding Agency: Army 
Property Number 219120102 
Status: Unutilized 
Comment: 2284 sq. ft., one story wood bldg.. 

potential utilities, presence of asbestos. 

Bldg. T-341 Fort Sam Houston 
San Antonio Co: Bexar TX 78234-5000 
Landholding Agency: Army 
Property Number 219120103 
Status: Unutilized 
Comment; 2284 sq. ft., one story wood bldg., 

potential utilities, presence of asbestos. 

Bldg. 458—Fort Bliss 
456 Pershing Road 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Number 219120115 
Status: Unutilized 
Comment: 1770 sq. ft., one story, most recent 

use—Youth center off-site use only. 

Bldg. 468—Fort Bliss 
468 Shannon Road 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Number 219120116 
Status: Unutilized 
Comment: 3540 sq. ft., two story wood frame: 

presence of friable asbestos in boiler room: 
most recent use—barracks; off-site use 
only. 

Bldg. 469—Fort Bliss 
469 Shannon Road 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Number 219120117 
Status: Unutilized 
Comment: 3540 sq. ft., two story wood fi-ame 

presence of friable asbestos; most recent 
use—barracks; off-site use only. 

Bldg. 478—Fort Bliss 
478 Doniphan Road 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Number 219120118 
Status: Unutilized 
Comment: 3540 sq. ft., two story wood fi-am:; 

presence of friable asbestos: most recent 
use—barracks; off-site use only. 

Bldg. 479—Fort Bliss. Tex. 
479 Doniphan Road 
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El Paso Co: El Paso TX 79916- 
Landholding Agency: Anny 
Property Number 219120119 
Status: Unutilized 
Comment: 3540 sq. ft., two story wood frame; 

presence of friable asbestos: most recent 
use—barracks; off-site use only. 

Bldg. 4202—^Fort Bliss, Tex. 
4202 Access Road 
Logan Heights 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Number 219120120 
Status: Unutilized 
Comment: 2100 sq. ft., one story, needs rehab; 

most recent use dental clinic; ofr-site use 
only. 

Bldg. 4308—Fort Bliss, Tex. 
4308 Link Road 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Numl^r 219120121 
Status: Unutilized 
Comment: 4106 sq. ft., one story wood frame; 

needs rehab; most recent use—Skill 
Development Center ofr-site use only. 

Bldg. 4348—^Fort Bliss, Tex. 
4348 Leo Drive 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Number 219120122 
Status: Unutilized 
Comment: 1829 sq. ft., one story wood frame; 

most recent use vehicle maintenance shop; 
ofr-site use only. 

Bldg. 4349—Fort Bliss, Tex. 
4349 Leo Drive 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Number 219120123 
Status: Unutilized 
Comment: 1829 sq. ft., one story wood frame; 

most recent use vehicle maintenance shop; 
ofr-site use only. 

Bldg. 4745-^ort Bliss, Tex. 
4745 Grinder Avenue 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Numl^r 219120124 
Status: Unutilized 
Comment: 873 sq. ft., one story wood frame; 

most recent use Company Headquarters 
Bldg; off-site use only. 

Bldg. 4747—Fort Bliss. Tex. 
4747 Grinder Avenue 
Logan Heights 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Number 219120125 
Status: Unutilized 
Comment: 488 net sq. ft., one story, needs 

major rehab; off-site use only. 

Bldg. 4749—Fort Bliss, Tex. 
4749 Gatchell Avenue 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Numl^r 219120126 
Status: Unutilized 
Comment: 873 net sq. ft., one story; most 

recent use—storage; off-site use only. 

Bldg. 4752—Fort Bliss. Tex. 
4752 Grinder Avenue 
Logan Heights 
El Paso Co: El Paso TX 79916- 

Landholding Agency: Army 
Property Number 219120127 
Status: Unutilized 
Comment: 2169 sq. ft., one story wood frame; 

limited utilities; most recent use—storage; 
off-site use only. 

Bldg. 4758—Fort Bliss, Tex. 
4758 Grinder Avenue 
Logan Heights 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Number 219120128 
Status: Unutilized 
Comment: 915 sq. ft., one story wood frame; 

most recent use day room; ofr-site use only. 

Bldg. 4761—Fort Bliss, Tex. 
4761 Logan Heights 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Number 219120129 
Status: Unutilized 
Comment: 915 sq. ft., one story wood frame; 

most recent use Administrative; off-site use 
only. 

Bldg. 4781—Fort Bliss, Tex. 
4781 Burgin Street 
Logan Heights 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Numlwr 219120130 
Status: Unutilized 
Comment: 1266 sq. ft., one story wood frame; 

presence of friable asbestos; most recent 
use—sales store; ofr-site use only. 

Bldg. 4783—Fort Bliss, Tex. 4783 Burgin Street 
Logan Heights 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Number 219120131 
Status: Unutilized 
Comment: 873 sq. ft., one story wood frame; 

possible asbestos; most recent use—Day 
room; ofr-site use only. , 

Bldg. 4818 
Fort Bliss 
4818 Gatchell Avenue 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Number 219120132 
Status: Unutilized 
Comment: 873 sq. ft., one story wood frame; 

presence of friable asbestos; most recent 
use—^Day room; ofr-site use only. 

Bldg. 4820—^Fort Bliss, Tex. 
4820 Hohenthal Avenue 
Logan Heights 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Number 219120133 
Status: Unutilized 
Comment: 873 sq. ft., one story wood frame; 

possible asbestos; most recent use—Day 
room; off-site use only. 

Bldg. 4825—Fort Bliss, Tex. 
4825 Hohenthal Ave. 
El Paso Co: El Paso TX 79016- 
Landholding Agency: Army 
Property Number 219120134 
Status: Unutilized 
Comment: 2169 sq. ft., one story wood frame; 

most recent use—General storage; ofr-site 
use only. 

Bldg. 4628—Fort Bliss, Tex. 
4828 Gatchell Avenue 

El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Number 219120135 
Status: Unutilized 
Comment: 915 sq. ft., one story wood frame; 

presence of friable asbestos, in boiler room; 
most recent use—Day room; off-site use 
only. 

Bldg. 4829—Fort Bliss, Tex. 
4829 Gatchell Avenue 
El Paso Co: El Paso TX 79910- 
Landholding Agency: Army 
Property Number 219120136 
Status: Unutilized 
Comment: 915 sq. ft^ one story wood frame; 

most recent use—General storage; off-site 
use only. 

Bldg. 4837—Fort Bliss, Tex. 
4837 Gatchell Avenue 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Numlwr 219120137 
Status: Unutilized 
Comment: 1770 sq. ft., one story wood frame; 

presence of friable asbestos in boiler room; 
most recent use—Instruction bldg.; off-site 
use only. 

Bldg. 4839—Fort Bliss, Tex. 
4839 Burgin Street 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Numl^r 219120138 
Status: Unutilized 
Comment: 873 sq. ft, one story wood frmne; 

presence of friable asbestos in boiler room; 
most recent use—^Day room; off-site use 
only. 

Bldg. 4867—^Fort Bliss, Tex. 
4887 Buigin Street 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Numlwn 219120139 
Status: Unutilized 
Comment: 2169 sq. ft., one story wood frame; 

presence of friable asbestos in boiler room; 
most recent use—Instruction bldg.; ofr-site 
use only. 

Bldg. 4868—Fort Bliss, l ex. 
4868 Burgin Street 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Numlwr. 219120140 
Status: Unutilized 
Comment: 873 sq. ft., one story wood frame; 

most recent use—Day room; off-site use 
only. 

Bldg. 4875—Fort Bliss, Tex. 
4875 Burgin Street 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Number 219120141 
Status: Unutilized 
Comment: 2169 sq. fL, one story wood trame; 

presence of friable asbestos; most recent 
, use—storage; off-site use only. 

Bldg. 4877—Fort Bliss, Tex. 
4877 Burgin Street 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Numl^r 219120142 
Status: Unutilized 
Conunent: 873 sq. ft., one story wood frame; 

possible friable asbestos; most recent use— 
Day room; ofr-site use only. 
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Bldg. 4921—Fort Bliu, Tex. 
4921 Ketcham Avenue 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Numl^r. 219120143 
Status: Unutilized 
Comment: 1381 sq. ft, one story wood frame; 

possible friable asbestos; most recent use— 
Day room: off-site use only. 

Bldg. 4925—Fort Bliss, Tex. 
4925 Ketcham Avenue 
El Paso Co: El Paso TX 79016- 
Landholding Agency: Army 
Property Number 219120144 
Status: Unutilized 
Comment 2169 sq. ft, one story wood frame: 

limited utilities; possible friable asbestos: 
most recent use—storage; off-site use only. 

Bldg. 4938—Fort Bliss. Tex. 
4938 Burgin Street 
El Paso Co: El Paso TX 7991&- 
Landholding Agency: Army 
Property Numlwr 219120145 
Status: Unutilized 
Comment 1770 sq. ft., one story wood frame: 

possible friable asbestos; most recent use— 
storage; ofr-site use only; limited utilities. 

Bldg. 4940—Fort Bliss, Tex. 
4940 Burgin Street 
El Paso Co: El Paso TX 79616- 
Landholding Agency: Army 
Property Number 219120148 
Status: Unutilized 
Comment 1792 sq. fL, one story wood frame; 

possible friable asbestos; most recent use— 
storage: off-site use only; limited utilities. 

Bldg. 11190—Fort Bliss. Tex. 
11160 SGT E. Churchill Street 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Numbffi 219120147 
Status: Unutilized 
Comment 600 sq. fL, one story wood frame; 

limited utilities; needs rehab; most recent 
use—storage; off-site use only. 

Bldg. 11191—Port Bliss, Tex. 
11191 SGT E. Churchill Street 
El Paso Co: El Paso TX 79916- 
Landholding Agency: Army 
Property Numl^r 219120148 
Status: Unutilized 
Comment 1140 sq. ft., one story wood frame; 

limited utilities; most recent use—storage; 
off-site use only. 

Virginia 

Bldg. #43—Admin. Gen Purp Bldg. 
Fort Myer 
Washington Avenue 
Fort Myer Co: Arlington VA 22211- 
Landholding Agency: Army 
Property Number 219120100 
Status: Unutilized 
Comment: 1341 sq. ft, two story, brick/wood 

siding, needs major rehab, possible 
asbestos, off-site use only. 

Bldg. #48—Admin. Gen Purp Bldg. 
Fort Myer 
Washington Avenue 
Fort Myer Co: Arlington VA 22211- 
Landholding Agency: Army 
Property Numl^r 219120101 
Status: Unutilized 
Comment 2866 sq. ft. two story brick/p^al 

wood shingles, needs major rehab, on-site 
use only. 

Suitable/Unavailable Properties 

Buildings (by State) 

Texas 

Facilitiy 237—Carswell AFB 
301 Roaring Springs Road 
Fort Worth Ca Tarrant TX 76127- 
Landholding Agency: Air Force 
Property Number 189120235 
Status: Unutilized 
Comment 1285 sq. ft, wood shingles, one 

story, most recent use—residential, needs 
rehab 

Bldg. T-342 Fort Sam Houston 
San Antonio Co: Bexar TX 78234-5000 
Landholding Agency. Army 
Property Number 219120104 
Status: Unutilized 
Comment 2284 sq. ft., one story wood bldg.. 

presence of ast^tos. 

Bldg. T-1185 Fort Sam Houston 
San Antonio Co: Bexar TX 78234-5000 
Landholding Agency: Army 
Property Number 219120105 
Status: Unutilized 
Comment: 4720 sq. ft, two story wood bldg., 

potential utilities, needs rehab, presence of 
asbestos. 

Bldg. S-2588 Fort Sam Houston 
San Antonio Co: Bexar TX 78234-5000 
Landholding Agency Army 
Property Number 219120106 
Status: Unutilized 
Comment: 19436 sq. ft., two story wood/ 

stucco bldg., potential utilities, needs 
rehab. 

Bldg. T-2589—Fort Sam Houston 
San Antonio Co: Bexas TX 78234-5000 
Landholding Agency Army 
Property Numt^r 219120107 
Status: Unutilized 
Comment: 15380 sq. ft., two stop wood bldg.. 

needs rehab. 
Bldg. 809 Fort Hood 
20th Street and Central Avenue 
Fort Hood Co: Bell TX 76544- 
Landholding Agency: Army 
Property Number 219120114 
Status: Unutilized 
Comment 4779 sq. ft., two story wooden 

structure, needs major rehab, no latrine 
facilities. 

Unsuitable Properties 

Buildings (by State) 

Illinois 

Former Martin L King Center 
3312 West Grenshaw Avenue 
Chicago Co: Cook IL 60624- 
Landhoiding Agency GSA 
Property Number 549130005 
Status: Excess 
Reason: 
Other 
Comment: extensive deterioration 
GSA Number 2(R)-F-IL-691 

Washington 

Bldg. #38—Stehekin District 
Company Creek Road 
Stehekin Co: Chelan WA 96852- 
Landholding Agency Interior 
Property Number 619130001 
Status: Unutilized 

Reason: 
Other 
Comment: extensive deterioration 

Bldg. 689—Comfort Station 
Olympic Hot Springs Wilderness 

Backcountry 
Port Angeles Co: Clallam. WA 98362-6798 
Landholding Agency Interior 
Property Number 619130002 
Statiu: Excess 
Reason: 
Other 
Comment: extensive deterioration 

Bldg. 252—Storage Shed 
Olympic Hot Springs Wilderness 

Backcountry 
Port Angeles Co: Clallam WA 98362-6798 
Landholding Agency: Interior 
Property Number 619130003 
Status: Excess 
Reason: 
Other 
Comment: extensive deterioration 

(FR Doc. 91-17637 Filed 7-25-91; 8:45 am] 

BILLINa cooe 4310-2S-M 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[CA-060-01-5440-10-ZBBB] 

Availability of Draft Environmental 
Impact Statement and Report for the 
Proposed Eagle Mountain Landfifl, 
Riverside County, CA 

agency: Bureau of Land Management, 
Interior. 

action: Notice of availability. 

summary: In accordance with section 
102 of the National Environmental 
Policy Act of 1969, a joint Draft 
Environmental Impact Statement and 
Report (EIS/EIR) has been prepared by 
the Bureau of Land Management and 
County of Riverside, California for the 
proposed Eagle Moimtain LandBll. The 
EIS/EIR describes and analyzes four 
alternatives including the proposed 
project. Mine Reclamation Corporation 
has proposed to utilize the Kaiser Steel 
Resources, Inc., Eagle Mountain Mine 
site in Riverside County. California, and 
an associated railroad spur for a Class 
III waste disposal facility. The site 
would also be used for the storage of 
recyclable materials, rail and equipment 
maintenance, landhll gas recovery and 
utilization, flare/energy recovery, 
leachate processing, wastewater 
treatment, the continuance and/or 
expansion of the existing residential and 
commercial land uses, and the 
expansion of the Retum-to-Custody 
facility (California Department of 
Corrections). The proposal includes a 
land exchange and application for a 
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right-of-way with the BLM and a 
Specihc Plan Amendment with the 
County. The EIS/EIR analyzes the 
effects of the proposed action and 
alternatives on such environmental 
issues as desert tortoise, air and water 
quality, visual and cultural resources, 
and public safety. 

Public reading copies are available for 
review at the following libraries: 

BLM Library, Service Center, Denver, 
CO 

California State Library, Government 
Publications, Sacramento, CA 

Coachella Branch Library', Coachella, 
CA 

Desert Hot Springs Branch Library. 
Desert Hot Springs. CA 

Indio Branch Library, Indio, CA 
I^ke Tamarisk Branch Library, Desert 

Center, CA 
Los Angeles Public Library, Fifth St„ Los 

Angeles, CA 
Los Angeles Public Library, Spring St., 

Los Angeles, CA 
Palm Desert Branch Library, Palm 

Desert, CA 
Palm Springs Library Center, Palm 

Springs, CA 
Palo Verde Valley District Library, 

Blythe. CA 
Central Library, Seventh St., Riverside, 

CA 
San Bernardino County Library, Joshua 

Tree, CA 
San Bernardino Coimty Library, Adobe 

Rd, Yucca Valley, CA 
San Bernardino County Library, 29 

Palms Hwy, Yucca Valley. CA 
San Bernardino Public Library, West 6th 

St., San Bernardino, CA 
UC Riverside Library, Government 

Publications, Riverside, CA 

Copies are also available for review 
at the following BLM and County 
offices: 

Bureau of Land Management, Palm 
Springs-South Coast RA, 400 S. Farrell 
Dr., Suite B-205, Palm Springs, CA 
92262 

(As of mid-August, the new address will 
be: Palm Springs-South Coast RA, 63- 
500 Garnet Ave., P.O. Box 2000, N. 
Palm Springs, CA 92258-2000) 

Bureau of Land Management, CA Desert 
District Office, 6221 Box Springs Blvd., 
Riverside, CA 92507—0714 

Bureau of Land Management, California 
State Office, Federal Office Bldg., 2800 
Cottage Way, Rm. E-2841, 
Sacramento, CA 95825 

Riverside Coimty, Planning Dept., 
Coimty Admin. Office, 4080 Lemon St., 
9th Fir., Riverside, CA 92501-3651 

Riverside County Planning Dept., 
Bermuda Dunes Office, 79733 Country 
Club Dr., Bermuda Dunes, CA 92201. 

OATES FOR PUBUC HEARINGS AND 

COMMENTS: Public hearings will be held 

on the following dates: 7 p.m. on 
Tuesday, August 27.1991, at Palm 
Desert City Hall, 73510 Fred Waring Dr., 
Palm Desert. CA 92260 (619-346-0611) 
and 7 p.m. on Wednesday, August 28, 
1991, at Lake Tamarisk Recreation 
Center, 26251 Parkview Dr., Desert 
Center, CA 92239 (619-227-3203). 

Comments concerning the adequacy 
of this document will be considered in 
preparation of the Final EIS/EIR. A sixty 
(60) day comment period has been 
established for this document. Written 
comments on this document will be 
accepted through September 24,1991, 
and should be addressed to: Bureau of 
Land Management, Palm Springs-South 
Coast Resource Area, Attn: Marianne 
Wetzel, 63-500 Garnet Ave., P.O. Box 
2000, N. Palm Springs, CA 92258-2000. 

Dated: July 10,1991. 

Alan Stein, 

Acting District Manager. 

[FR Doc. 91-16973 Filed 7-25-91; 8:45 am] 

BILLING CODE 4310-40-M 

[CA-010-01-4320-02] 

Bakersfield District Grazing Advisory 
Board Meeting 

agency: Bureau of Land Management, 
Interior. 

action: Notice of BakersHeld District 
Grazing Advisory Board meeting. 

summary: Notice is hereby given in 
accordance with the Federal Advisory 
Committee Act (Pub. L. 92-463) and the 
Federal Land Policy and Management 
Act (Pub. L 94-579) that the Bakersfield 
District Grazing Advisory Board will 
meet Wednesday August 21,1991 from 
10 am to 3 pm in room 335 of the Federal 
Building, 800 Truxtun Ave., Bakersfield, 
California. 

SUPPLEMENTARY INFORMATION: The 
agenda for the meeting will include 
discussion of FY 91 project 
accomplishments, FY 92 planned 
projects, and allotment management 
planning in the District. 

The meeting is open to the public. 
Interested persons may make oral 
statements, or file written statements for 
consideration by the Board, Anyone 
wishing to make an oral statement must 
notify, in writing, the Bakersfield District 
Manager (Bureau of Land Management, 
800 Truxtun Ave., room 311, Bakersfield, 
CA 93301) by August 19,1991. 

Summary minutes of the meeting will 
be maintained in the Bakersfield District 
Office, and will be available for 
inspection, during business hours, 
within 30 days following the meeting. 
FOR FURTHER INFORMATION CONTACT: 

Holden Brink, Natural Resource 

Specialist, Bureau of Land Management, 
800 Truxtun Ave., room 311, Bakersfield, 
CA 93301 or phone (805) 861-4230. 

H. Edward Lynch, 

Associate District Manager. 

[FR Doc. 91-17729 Filed 7-25-91; 8:45 am) 

BILLING CODE 431IHM-M 

[CO-050-4830-121 

Canon City District Advisory Council 
Meeting 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of meeting. 

SUMMARY: Notice is hereby given in 
accordance with Public Law 94-579 that 
the Canon City District Advisory 
Council (DAC) Meeting will be held 
Thursday, August 15,1991,1:30 p.m. to 
4:30 p.m. and Friday, August 16,1991,10 
a.m. to 2:30 p.m., at the Canon City 
District Office, 3170 East Main, Canon 
City, Colorado. 

The meeting agenda will include: 

1. A tour of the Garden Park Fossil Area. 

2. A workshop on the Arkansas River 

Wild and Scenic River Study. 

3. Public presentations to the council 

(open invitation). 

The meeting is open to the public. 
Persons interested may make oral 
presentations to the council at 11:30 
a.m., August 16, or they may file written 
statements for the council’s 
consideration. The District Manager 
may limit the length of oral 
presentations depending on the number 
of people wishing to speak. 

addresses: Anyone wishing to make an 
oral or written presentation to the 
council should notify the District 
Manager, Bureau of Land Management, 
P.O. Box 2200, 3170 East Main, Canon 
City, Colorado 81215-2200, by August 15, 
1991. 

FOR FURTHER INFORMATION CONTACT: 

Ken Smith (719) 275-0631. 

SUPPLEMENTARY INFORMATION: 

Summary of minutes of the meeting will 
be available for public inspection and 
reproduction during regular working 
hours at the District Office 
approximately 30 days following the 
meeting. 

Donnie R. Sparks, 

District Manager. 

[FR Doc. 91-17730 Filed 7-25-91; 8:45 am) 

BILLING CODE 4310-4B-M 
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(CA-010-4212-13; CACA 28305) 

Realty Action; Exchange of Public 
Land in Placer County, CA; Correction 

To notice document 91-14081, page 
27267, issue of Thursday, June 13,1991, 
in the second column, add the following 
to the end of the summary: 

The subject public land is hereby 
segregated from settlement, location and 
entry under the public land laws and 
mining laws for a period of two years; 
the two year segregation will expire on 
June 13,1993. 
DJC. Swickard, 

Area Manager. 

[FR Doc. 91-17731 Filed 7-25-91; 8:45 am] 

MLUNQ CODE 4310-4041 

[MT-020-4120-08] 

Montana; Resource Management Plan 
Amendment 

agency: Bureau of Land Management, 
Miles City District Office, Interior. 

ACTION: Notice of intent to prepare a 
resource management plan amendment 
to change the unsuitability criteria 
designation of Federal coal lands in Big 
Horn County, Montana. 

SUMMARY: A Resource Management 
Plan (RMP) Amendment/Environmental 
Assessment will be prepared on a 
proposal to change the unsuitability 
criteria designation on certain Federal 
coal lands in and around the Spring 
Creek Coal Company's (SCCC) mine in 
Big Horn County, Montana. 

The Powder River RMP identified 
portions of Federal coal lands in T. 8 S., 
R. 39 E., sections 22, 23, 26 and 27 as 
unsuitable for mining because of a 
golden eagle nest (criterion 11) and 
overlapped mule deer/antelope winter 
range (criterion 15). SCCC has requested 
consideration of a proposal to disturb a 
portion of these lands for the purpose of 
expanding its mining operations. 

The golden eagle nest was destroyed 
by natural causes approximately seven 
years ago and the eagles have since 
relocated their nest some three miles 
distant. The U.S. Fish and Wildlife 
Service has been consulted and has no 
objections to removing the unsuitability 
criterion designation (11) for this site. 

There are 880 acres of overlapped 
mule deer/antelope winter range. The 
lands involved are scattered parcels of 
Federal surface/Federal minerals; 
however, the majority of these lands are 
private surface/Federal minerals. SCCC 
is the private surface owner. Their 
proposal is to disturb a total of 228 acres 
of the winter range of which only 20 
acres would be mined. The additional 

disturbance would be for associated 
mining operations such as backsloping 
for reclamation purposes and haul 
roads. This disturbance may be 
considerably less, depending upon the 
final reclamation plan. 

Montana Department of Fish, Wildlife, 
and Parks (MDFW&P); Montana 
Department of State Lands (MDSL); and 
SCCC representatives have met and 
agreed in principle that these lands can 
be changed from “unsuitable for mining” 
to “suitable for mining with 
stipulations.” 

Mitigation measures agreed upon by 
all parties involved the establishment of 
a rest-rotation grazing system and a 
himter access program on SCCC private 
lands in and around the mine to realize 
management goals of keeping wildlife 
populations in balance with available 
forage. They also agreed to develop a 
satisfactory reclamation plan on any 
lands disturbed or mined as part of the 
mitigation plan agreement. SCCC, 
Montana DFWP, and Montana DSL are 
currently working on an acceptable 
agreement and have petitioned BLM to 
redesignate these lands as “suitable for 
mining with stipulations” contingent 
upon development of a Hnal mitigation 
and reclamation plan. 

DATES: On or before August 26,1991, 
interested parties may comment on this 
proposal. 

FOR FURTHER INFORMATION CONTACT: 

Bureau of Land Management, Attn: Bill 
Matthews, Powder River Resource Area, 
Miles City Plaza, Miles City. Montana 
59301, Phone: (406) 232-7000. 

Dated: July 17,1991. 

Sandra E. Sachet, 

Acting District Manager, Miles City District. 

[FR Doc. 91-17732 Filed 7-25-91; 8:45 am) 

MLUNO CODE 431»-I)N-M 

[UT-040-01-4410-08] 

Intent To Conduct Further Planning 

agency: Bureau of Land Management 
(BLM), Interior. 
action: Notice of intent to do further 
planning for the Revised Dixie Resource 
Management Plan (RMP), Dixie 
Resource Area, Cedar City District, 
Utah. 

summary: The Cedar City District, BLM, 
announces its intent to conduct further 
planning for the Dixie Resource Area. 
This fuller planning process will focus 
on the identification of ofi-highway 
vehicle (OHV) use areas, oil and gas 
leasing categories, desert tortoise 
protection, protection of other 
threatened and endangered species, 
Areas of Critical Environmental 

Concern (ACECs), wild and scenic 
rivers, riparian protection, and the 
resultant impacts on livestock grazing 
and beatable minerals development. A 
revised Draft RMP/Environmental 
Impact Statement (EIS) and a revised 
Proposed RMP/EIS will be prepared for 
approximately 628,165 acres of public 
land located in Washington County, 
Utah. 

SUPPLEMENTARY INFORMATION: The 
planning issues previously developed as 
a result of the November 14,1986, 
Federal Register Notice (Vol. 51. No. 
220) will remam unchanged. Briefly, they 
are to determine (1) the most 
appropriate use for those public lands in 
Washington County where rapid urban 
development is generating problems 
with the management of natural 
resources: (2) bture management of 
outdoor recreation on public lands; and 
(3) how proposed water storage projects 
will mfluence natural resource 
management 

The preliminary plannmg criteria have 
been modified to reflect additional 
public concern provided by those 
commenting on the 1989 Draft Dixie 
RMP/EIS and the 1980 Proposed Dixie 
RMP/EIS. The modified preliminary 
planning criteria for the revised Dixie 
RMP/EIS will mclude the following: 

1. All criteria listed in the 1989 Draft 
Dixie RMP/EIS will be utilized. 

2. The following items will be added 
to the 1989 criteria: 

a. Minerals—identify land not suitable 
for mmeral development. 

b. Mineral Materials Management— 
determine if commercial sales of 
decorative rock and petrified wood will 
be made. 

c. Lands—identify those lands or 
interest m lands suitable for disposal by 
exchange only. Identify potential 
communication sites. 

d. Grazing Management—identify 
major impacts to livestock grazing from 
resource decisions proposed in the plan. 
Review the 1982 grazing decisions. 

e. ACECs—determine which lands 
meet relevance and importance criteria 
for designation as an ACEC. Develop 
management prescriptions for all 
proposed ACECs. 

-f. Recreation—identify areas and 
trails suitable for use by recreational 
OHVs. Lands mventoried through the 
Recreation Opportunity Spectrum (ROS) 
system as primitive or semi-primitive 
nonmotorized will be closed to all OHV 
uses. Identify lands suitable for 
recreational management in support of 
Zion National Park or other attractions. 

g. Soil, Water, and Air Management— 
identify proposed reservoir sites 
identified by the Washington County 
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Water Conservancy District, and major 
proposed municipal water development 
projects including wells and support 
facilities. Identify varying levels of 
protection based on riparian values. 

h. Endangered ^)ecies—identify the 
goals and objectives of the rangewide 
plan for the desert tortoise. 

Table 1 lists those areas that have 
been nominated and found potentially 
suitable for designation as an ACEC. 
Additional ACEC nominations may be 

made by the public and other agencies. 
They must be accompanied by 
descriptive materials, maps, and 
evidence of the relevance and 
importance of the values or hazards 
Involved. 

Potentially Suitable for Designation Table 1.—Nominated Areas of Critical Environmental Concern Determined 

Area name Critical corrcema 

Red Bhjtf.... __ Endangered plant spedee (Dwarf bear poppy); Colorado River salinity control (saSrw soHs). 
Wamef Ridge.... 

Santa Clara River... 

Endangered ptant spedee (Dwarf bear poppy, SHer cactus) Colorado River salinity control (saline soils); riparian system; candidate animal 

species (spotted bat). 
Riparian system; cuitu^ resources (Virgin Qunlock Section Arrasazi artd Paiute riverine sites); wildtife habitat; candidate ^ species 

(Virgin FUver spinedace). 
Ri^rian system; cultural resources (Virgin LandhW Section Artasazi and Paiute riverine sites); wildlife habitat candidate fish spades 

(Virgin Rrver spinedace); petroglyphs. 
Riparian systems; erxlangerad fish (Woundfin minrxrw); endangered fish (Virgin River chub); cultural resources (Virgin Anasazi riverirte 

sites); midlife habitat 
Cultural resfiurcee (Yvgin Anasazi upland sites). 
National scenic resource (C^olorado Plateau). 
National scenic resource (Colorado Plateau/Qreat Basin Variation). 

Santa Clara River- 

Lower Virgin Riv(»'... 

LttSe Creek Mountain.....-, 
Cartaan yc j'’-—i_ 

Beaver Dam Slope... Threatened animat species (desert tortoise); Natural Landmark and Desert Woodbury. 
Threatened animal species (desert tortoise); community watershed. 
Riparian values, fisheries, water quality. 

City Creek......!. 
Upper Beaver Dam Wash.... 

The revised Draft Dixie RMP/EIS will 
modify the off-road vehicle (ORV) 
designations established in 1980 Federal 
Register, Vol. 45, No. 188). The proposed 
modifications will be incorporated into 
the alternatives considered in the RMP. 

The Dixie Resource Area will be 
inventoried to identify all river segments 
eligible for potential designation as a 
wild and scenic river. Three river 
segments have already been determined 
to be eligible. Hiese river segments are 
portions of Deep Creek, the North Pork 
of the Virgin River, and the Virgin River 
Gorge section of the Beaver Dam 
Mountains Wilderness Area. All three 
segments are classified as wild. 
Additional river segments believed to be 
eligible may be identified for inventory 
by writing to the address included in 
this notice. 

Four preliminary alternatives have 
been developed for evaluation in the 
revised Draft Dixie RMP/EIS: 

Alternative A 

Continue with the present MFP and 
current management situation; respond 
to controversies as they occur with plan 
amendments. 

Alternative B 

Analyze opportunities to dispose of 
all tracts identified by local and State 
plaiming interests which are not 
mandated by regulations for public 
retention; initiate sale and disposal of 
all parcels meeting the FLPMA criteria 
(Sec. 203) and the requirements for other 
disposal. The balance of the resource 

programs would be managed under the 
current management situation. 

Alternative C 

Refine each program to reflect die 
current management situation and 
regulations and develop an RMP based 
on anticipation of population and 
develoinnent trends to Fiscal Year 2000 
integrated with the principles of multiple 
use prescribed in FLPMA. 

Alternative D 

Utilize public input to develop a 
revised conservation/multiple-use 
approach for management of the Dixie 
Resource Area. 

supplementary information: The 
public will be notified of this further 
planning by selected mailings, news 
releases, public meetings, and Federal 
Register Notices. Opporhmities for 
public review of documents will be 
announced at appropriate stages of the 
planning process. Documents relevant to 
the planning process are available from 
the address below. 

for further information contact: 
David Everett, Team Leader, BLM, 225 
North Bluff Street, SL George, Utah 
84770, telephone (801) 873-4654. 

Dated: July 17,1991. 
JaniM M. Parker, 

State Director, 

[FR Doc. 91-17744 Filed 7-25-91; 8:45 am) 
mixma code 43io-«>-h 

Bureau of Redamation 

Realty Actions; Sales, Leases, Etc.; 
Arizona 

agency: Bureau of Reclamation, 
Interior. 

action: Notice of realty action, 
competitive sale of public land. 

summary: The following described land 
has been identified for disposal under 
the Act of February 2,1911, (36 Stat. 895, 
43 U.S.C. 374). Hie Bureau of 
Reclamation (Reclamation) will accept 
bids on the following land and will 
reject any bids, written or oral, for less 
than $66,000, the appraised fair market 
value. 

DATE OF sale: September 26,1991. 

FOR further information CONTACT: 
Ms. Nancy Seale, Realty Specialist, 
Bureau of Reclamation, PO Box 9980, 
Phoenix, Arizona 83068, 602-870-6733 or 
FTS 765-1733. 

Land Identified for Disposal as FoQows 

Tract No. APO-SRP-EH-3—Two 
parcels of land, to be sold as one, in 
Section twenty-three (23), Township 
Three (3) North, Range One (1) East, 
Gila and Salt River Meridian, Maricopa 
County, Arizona, containing a combined 
area of 1.65 acres, more or less, and 
being more particularly and separately 
described as follows as Parcel One and 
Parcel Two. A more complete legal 
description may be obtained fixim the 
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k>cal Reclamation office referenced 
above. 

Parcel One—^All that area as 
described in that certain Quitclaim Deed 
from J3. Davis and Fannie H. Davis, his 
wife, to the United States of America 
recorded July 24,1922, in Book 169 of 
Deeds, page 7, records of Maricopa 
County, Arizona. 

Parcel Two—All that area as 
described in that certain Quitclaim Deed 
h'om Elizabeth H. Cook and Ernest E. 
Cook, her husband, to the United States 
of America recorded February 17,1941, 
in Book 356 of Deeds, page 20, records of 
Maricopa County. Arizona. 

The land will be offered for sale 
through the competitive bidding process. 
The sale will be held at the Bureau of 
Reclamation, Arizona Projects Office, 
PO Box 9980, 23636 North Seventh 
Street Phoenix, Arizona 85068 on 
September 26,1991. 

Registration of qualified bidders will 
begin at 9 ajn. Bid opening will be at 10 
a.m., at which time, sealed bids will be 
opened and oral bids will be accepted. 
Sealed bids will be received at the 
foregoing address until 4 p.m., 
Septeml^r 25,1991. Reclamation may 
accept or reject any or all oBers; or 
withdraw any land or interest in land 
for sale, if, in the opinion of the 
authorized ofHcer, consiunmation of the 
sale would not be fully consistent with 
the Act of February 2,1911, (36 Stat. 895, 
43 U.S.C 374) or otiier applicable laws. 

The sale of the land is consistent with 
Reclamation land use planning, and it is 
determined that the public interest will 
be best served by offering these lands 
for sale: the parcel listed and platted is 
offered for sale “as is” and “v^re is.” 

Resource clearances consistent with 
the National Environmental Policy Act 
of 1969 (42 U.S.C. 4321, et seq.) 
requirements have been completed and 
approved and can be viewed at the 
Bureau of Recla.mation, Arizona Projects 
Office. 23636 North Seventh Street, 
Phoenix, Arizona 85024. 

The deed issued for the parcel sold 
will be subject to rights-of-way for 
ditches and canals constructed by the 
authority of the United States in 
accordance with the Act of August 30, 
1890. (26 Stat. 391, 86 U.S.C. 945] and 
reservations for public road and utility 
easements identified by the City of 
Peoria and the County of Maricopa. This 
land sale will be for the surface estate 
only. 

For a period of 45 days from the date 
of diis notice, interested parties may 
submit comments to die Regional 
Director, Lower Colorado Region, 
Bureau of Reclamation. PO Box 427, 
Boulder City, Nevada 89005. Any 
adverse comments will be evaluated by 

the Regional Director who may vacate 
or modify this Notice of Realty Action 
and issue a final determination. In die 
absence of any action by the Regional 
Director, this Notice of Realty Action 
will become final determination of the 
Department of the Interior. 

In compliance with the Federal 
Property Management Regulations, 
114S-47.304-8, and Interior Property 
Management Regulations, 114.47.304-51, 
the successful bidder will be required to 
sign a certificate to the effect that “the 
bid was arrived at by die bidder or 
offeror independently and was tendered 
without collusion with any other bidder 
or offeror.” 

Dated: )uly 19.1991. 

Joe D. Hall, 

Deputy Commissioner. 

[FR Doc. 91-17745 Filed 7-25-91:8:45 am] 

WUMG CODE 431O-0*-ll 

Fish and Wildlife Service 

Exten^on of Comment Period for 
Public Review of the Draft 
Environmental Impact Statement 
(DEIS) for the Proposed Stone Lakes 
Nadonai WHdIife Refuge 

AGENCIES: U.S. Department of the 
Interior, U.S. Fish and Wildlife Service 

ACTION; Extension of comment period. 

summary: This notice advises the public 
that the comment period for public 
review and comment of the ^aff 
Environmental Impact Statement on the 
feasibility of establishing a National 
Wildlife Refuge on or near Stone Lakes 
in south Sacramento County, California, 
is extended to S^tember 1,1991. 

dates: Written comments should be 
received by September 1,1991. 

ADDRESS WRITTEN COMMENTS TO: Peter 
J. Jerome, U.S. Firfi and Wildlife Service, 
2233 Watt Avenue, suite 375, 
Sacramento. California 95825-0509, 
telephone: (916) 978-4420. 

Copies of the Executive Summary of 
the DEIS have bemi sent to all agencies 
and indivkluais who participated in the 
scoping process and to all others who 
have already requested copies. Copies 
of the full DEIS are available for review 
at several locations within the 
Sacramento metropolitan area including 
most local public libraries. 

Dated: July 17.1991. 

Don Weatken, 

Regional Director, DS. Fish and Wildlife 
Service. 
(FR Doc. 91-17BS8 Filed 7-^-ei: 8:45 am] 

BILUMG CODE WIO-SS-M 

Taking of Wairusas and Polar Bears In 
the Chukchi Sea, Alaska, Inddentai to 
Oil and Gas Exploration 

agency: Fish and Wildlife Service, 
Interior. 

ACTION: Notice. 

summary: The Fish and Wildlife Service 
(Service) has issued a Letter of 
Authorization (LOA) fliat will allow the 
incidental, but not intentional, take of 
small numbers of walruses and polar 
bears during open water exploration for 
oil and gas in the Chukchi ^a adjacent 
to the coast of Alaska. 

DATES: The LOA is effective from June 
28,1991, to December 31,1991. 

ADDRESSES: The LOA is available for 
public inspection upon request in the 
following Service offices: Marine 
Mammals Management, 4230 University 
Drive, suite 310, Anchorage. Alaska 
99508, and Division of Fish and Wildfife 
Management Assistance. 4401 North 
Fairfax Drive, Arlington Square, room 
840, Arlington, Virginia 22203. 

FOR FURTHER INFORMATION CONTACT. 

Jon Nickles, Marine Mammals 
Management Fish and Wildlife Service. 
4230 University Drive, suite 310, 
Anchorage, Alaska 99508, telephone 
(907) 561-1239. 

SUPPLEMENTARY INFORMATION: Notice is 
being given that on June 28,1991, tiie 
Service issued a LOA that allows the 
incidental but not intentional, take of 
small numbers of walruses and polar 
bears during open water oil and gas 
exploration in the Chukchi Sea adjacent 
to the coast of Alaska. The LOA was 
issued under the authority of section 
101(a)(5) of the Marine Mammal 
Protection Act (MMPA), regulations at 
50 CFR 18.27, and recently issued 
regulations at 50 CFR part 18, Subpart 
I—Taking of Marine Mammals 
Incident^ to Oil and Gas Exploration 
Activities in Alaska. 

The LOA was issued to Shell Western 
E & P Inc,, P.O. Box 576, Houston. Texas, 
77001. It is valid for Calendar Year 1991 
and is subject to the provisions of the 
MMPA and the above identified 
regulations in 50 CFR part 18. 

Issuance of the LOA is based on 
findings diat the total takmg will have a 
negligible impact on walrus and polar 
bear species, and will not have an 
unmitigable adverse impact on the 
availability of these species for 
subsistence uses by Alaskan Natives. 

Dated: July 16.1991. 

John F. Tumei, 

Director, U.S. Fish and Wildlife Service. 
[FR Doc. 91-17728 File 1 7-25-91:6:45 am] 

BILUNG CODE 4310-6S-M 
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INTERSTATE COMMERCE 
COMMISSION 

Intent to Engage In Compensated 
Intercorporate Hauling Operations 

This is to provide notice as required 
by 49 U.S.C. 10524(b)(1) that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C. 
10524(b). 

A. I. Parent corporation and address of 
principal office: 

Phelps Dodge Corporation, New York, NY 
10022. 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
State(s) of incorporation: 

Phelps Dodge Refining Corporation, (New 
York). 

Phelps Dodge Industries, Inc., (Delaware). 
Phelps Dodge Sales Company, Inc., 

(Delaware). 
Western Nuclear, Inc., (Delaware). 
Hielps Dodge Mercantile Company, 

(Arizona). 
Tucson Cornelia & Gila Bend Railroad, 

(Arizona). 
Ajo Improvement Co., (Arizona). 
Morenci Water & Electric Co., (Arizona). 
Pacific Western Land Co., (California). 
Hudson International Conductors, (New 

York). 
Accuride Corp., (Delaware). 
Columbian Chemicals Co., (Delaware). 
Hudson Wire Co., d/b/a Hudson 

International Conductors, (New York). 
Phelps Dodge Morenci, Inc., (Delaware). 
Burro Chief Copper Co., (Delaware). 
Phelps Dodge International Corp., 

(Dielaware). 

B. l. Parent corporation and address of 
principal office: 

Sammons Enterprises, Inc., 300 Crescent 
Court suite 700, Dallas, TX 75201. 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
States of incorporation: 

(i) Mt Valley Spring Co., State of 
Incorporation: Arkansas. 

(ii) Diamond Water, Inc. State of 
Incorporation: Arkansas. 

(iii) Water Lines, Inc. State of Incorporation: 
Arkansas. 

(iv) Carolina Mountain Spring Water 
Company, Ina State of Incorporation: 
North Carolina. 

C. l. The parent corporation and 
address of principle office: 

Waste System Inc., Group, 13701 S. Kostner, 
Crestwood Illinois 60445. 

2. Wholly-owned subsidiaries which will 
participate in the operations and states of 
incorporation: 

V.'aste System Inc. Group, State of 
Incorporation Illinois. 

X L Disposal Corp., State of Incorporation 
Illinois. 

Industrial Fuels & Resources Marketing Corp., 
State of Incorporation Illinois. 

Industrial Fuels & Resources of Indiana, State 
of Incorporation Indiana. 

Industrial Fuels ft Resources of Missouri, 
State of Incorporation Missouri. 

Chemical Services Corp., State of 
Incorporation Illinois. 

Community Landfill Corp., State of 
Incorporation Illinois. 

Best &ivironmental Corp., State of 
Incorporation Illinois. 

Crest Disposal Corp., State of Incorporation 
Illinois. 

Sidney L Strickland, )r.. 
Secretary. 
[FR Doc. 91-17782 Filed 7-25-91; 8:45 am) 
WIXINQ CODE 703S-«t-M 

[Flnancft Docket No. 31896] 

Central Properties, Inc.—Control—the 
Central Railroad Co. of Indianapolis 
and the Central Railroad Co. of Indiana 

agency: Interstate Commerce 
Commission. 

action: Exemption. 

summary: The Commission exempts 
fit>m the prior approval requirements of 
49 U.S.C. 11343, et seq., Central 
Properties, Incorporated’s acquisition of 
common control of the Central Railroad 
Company of Indianapolis and the 
Central Railroad Company of Indiana, 
subject to standard labor protective 
conditions. 

DATES: The exemption will be effective 
on August 15,1991. Petitions for 
reconsiderations must be filed by 
August 15.1991. 

ADDRESSES: Send pleadings referring to 
Finance Docket No. 31896 to: 

(1) Office of the Secretary. Case Control 
Branch. Interstate Commerce 
Commission. Washington, DC 20423. 

(2) Petitioners’ representative: Carl M. 
Miller, 2270 Lake Avenue, suite 270, 
Fort Wayne, IN 46805. 

FOR FURTHER INFORMATION CONTACT: 

Joseph H. Dettmar, (202) 275-7245. [TDD 
for hearing impaired (202) 275-1721.) 

SUPPLEMENTARY INFORMATION: 

Additional information is contained in 
the Commission’s decision. To purchase 
a copy of that decision, write to, call, or 
pick up in person from: Dynamic 
Concepts, Inc., room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423. Telephone: (202) 
289-4357/4359. [Assistance for the 
hearing impaired is available through 
TDD services (202) 275-1721.) 

Decided: July 19,1991. 
By the Commission, Chairman Philbin, Vice 

Chairman Emmett, Commissioners Simmons, 
Phillips, and McDonald. Commissioner 

Simmons dissented in part with a separate 
expression. 

Sidney L. Strickland, Jr., 

Secretary. 
(FR Doc. 91-17781 Filed 7-25-91; 8:45 am) 

BILUNQ CODE 703S-41-M 

(Docket No. AB-55 (Sub-No. 388X)] 

CSX Transportation, Inc.; 
Abandonment Exemption in Lewis and 
Harrison Counties, WV 

Applicant has filed a notice of 
exemption under 49 CFR1152 Subpart 
F—Exempt Abandonments to abandon 
its 6.49-mile line of railroad between 
milepost 16.21, at McWhorter, and 
milepost 22.70, at )ackson’s Mill, in 
Lewis and Harrison Counties, WV. 

Applicant has certified that: (1) No 
local traffic has moved over the Line for 
at least 2 years; (2) any overhead traffic 
on the line can be rerouted over other 
lines; and (3) no formal complaint filed 
by a user of rail service on the line (or a 
State or local government entity acting 
on behalf of such user) regarding 
cessation of service over the line either 
is pending with the Commission or with 
any U.S. District Court or has been 
decided in favor of the complainant 
within the 2-year period. The 
appropriate State agency has been 
notified in writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
under Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 LC.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10505(d) 
must be filed. 

Provided no formal expression of 
intent to file an offer of Vandal 
assistance has been received, this 
exemption will be effective on August 
25,1991 (unless stayed pending 
reconsideration). Petitions to stay that 
do not involve environmental issues,* 

* A stay will be routuely issued by the 
Commission in those proceedings where an 
informed decision on environmental Issues (whether 
raised by a party or by the Section of Energy and 
Environment in its independent investigation) 
cannot be made prior to the effective date of the 
notice of exemption. See Exemption of Out-of- 
Service Rail Lines, 6 LCCZd 377 (1989). Any entity 
seeking a stay involving environmental concerns is 
encouraged to file its request as soon as possible in 
order to permit this Commission to review and act 
on the request before the effective date of this 
exemption. 
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formal expres^ns of intent to file an 
offer of Hneuicial assistance under 49 
CFR 1152.27(c)(2J.* and trail use/rail 
banking statements under 49 CFR 
1152.29 must be filed by August 5.1991.^ 
Petitions for reconsideration or requests 
for putdic use conditions imder 49 CFR 
1152.28 must be filed by August 15,1991, 
with: Office of the Secretary, Case 
Control Branch, Interstate Commerce 
Commission, Washington, DC 20423. 

A copy of any petition fQed with the 
Commission shoi^d be sent to 
applicant's representative: Karen Anne 
Roster, 500 Water Street J150, 
Jacksonville, FL 32202. 

If die notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio. 

Applicant has filed an environmental 
report which addresses enAoronmental 
or energy impacts, if any, from this 
abandonment. 

The Section of Energy and 
Environment (SEE) will prepare an 
environmental assessment (EA). SEE 
will issue the EA by Jidy 31,1991. 
Interested persons may obtain a copy of 
the EA from SEE by writing to it (room 
3219, Interstate Commerce Commission, 
Wa^ington, DC 20423) or by calling 
Elaine Kaiser, Chief, SEE at (202) 275- 
7684. Comments on environmental and 
energy concerns must be filed within 15 
days after the EA becomes available to 
the public. 

Environmental, public use, or trail 
use/rail banking cmiditions will be 
imposed, where appropriate, in a 
subsequent decision. 

Decided: July IZ1991. 

By the Commission, David M. Konschnik, 
Director, Office of Proceedings. 

Sidney L. Strickland, Jr^ 

Secretary, 
[FR Doa 91-17705 Filed 7-25-91:8:45 am] 

BtLUNO CODE 703S-ei-M 

DEPARTMENT OF JUSTICE 

Lodging of Consent Decree Pursuant 
totheClean Air Act 

In accordance with Department 
policy, 28 CFR 50.7, notice is hereby 
given that on June 24,1991, proposed 
Consent Decrees in United States v. City 
of Phenix City, Alabama and CIC 
Insulation Company, Inc, were 
submitted for lodging with the Federal 
District Court for the Middle District of 
Alabama. The Uidted States filed this 
action pursuant to section 113(b) of the 

• See Exempt of Rail Abandonment—-Offers of 
Finan. Assiet., 4 LCCZd 184 (1987). 

* 'riw CommiMian will accept a late-Hled trail oae 
statement so long as it retains iurisdiction to do so. 

Clean Air Act 42 U.S.C. 7413(b), for 
alleged violations of the National 
Emission Standards for Hazardous Air 
Pollutants {“NESHAP”) for asbestos. 
The compl^t alleges that the 
defendants vidiated section 112 (c) and 
(e). and 113(b) of the Act 42 U5.C.7412 
(c), and (e). and 7413(b) and the asbestos 
NESHAP work practice standards 
requiring that asbestos be adequately 
wet, 40 CFR 61.147 (e)(1), during the 
renovation ctf the City Hall and Annex 
Building of Phenix City, Alabama. The 
Decrees require the defendants to pay a 
civil penalty totaling $7,500 for a one 
day violation and obligate the 
defendants to comply with the asbestos 
NESHAP, 40 CFR 61.147(e)(1). 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
concerning the proposed Consent 
Decrees. Comments should be 
addressed to the Assistant Attorney 
General, Environment and Nahiral 
Resources Division, U.S. Department of 
Justice, P.O. Box 7611, Ben Franklin 
Station, Washington, DC 20044, and 
should refer to United States v. City of 
Phenix CHy, Alabama and CIC 
Insulation Company, Inc., DJ^ 90-5-2- 
1-1433. 

The proposed Consent Decrees may 
be examined at any of the following 
offices: (1) The United States Attorney 
for the toddle District of Alabama, 500 
Federal Building and Courthouse, 15 Lee 
Street Montgomery, Alabama; (2) the 
U.S. Environmental Protection Agency. 
Region IV, 345 Courtland Street Atlanta. 
Georgia; and (3) the Environmental 
Enforcement Action, Environment & 
Natural Resources Division, U.S. 
Department of Justice, 10th & 
Peimsylvania Avenue, NW^ 
Washington, DC Copies of the proposed 
Decrees may be obtained by mail ^m 
the Environmental Enforcement Section 
of the Department of Justice. 
Environment and Natural Resources 
Division, P.O. Box 7611, Benjamin 
Franklin Station, Washington. DC 
20044-7611, or in person at the 
Environmental Enforcement Section 
Document Center. 1333 F Street, suite 
600, NWh Washington, DC Any request 
for a copy of the proposed Consent 
Decrees should be accompanied by a 
check for copying costs totalling $3.00 
($0.25 per page) payable to “Consent 
Decree Library.” 

Ridiard B. Stewart 

Environment & Natural Resources Division, 
Assistant Attorney General. 
(FR Doc. 91-17738 Filed 7-25-91:8:45 am] 

WLUNS CODE 4410-4I-4I 

Drug Enforcameryt Admlr^stration 

Max’s DistrBMJtor8Corp.;Revoca6on 
of Registration 

On May 3,1991, the Deputy Assistant 
Administrator, Office of Diversion 
Control, Drug Enforcement 
Administration (DEA) issued an Order 
to Show Cause to Max's Distributors 
Corporation (Max's Distributors) of 1325 
NW. 93rd Court Unit B-109, Miami, 
Florida 33172, proposing to revoke its 
DEA Certificate of Registration, 
RM0153560. and deny any pending 
applications for renewal of such 
registration as a distributor under 21 
U.S.C. 823(e). The Order to Show Cause 
alleged that its continued registration 
would be inconsistent with the public 
interest as that term is used in 21 U.S.C. 
823(e) and 824(a)(4). 

The Order to Show Cause was sent to 
Max’s Distributors by registered mail. 
More than thirty da3rs have passed since 
the Order to Show Cause was received 
by Max's Distributors and the Drug 
Enforcement Administration has 
received no response thereto. Pursuant 
to 21 CFR 1301.54(a) and 1301.54(d). 
Max's Distributors is deemed to have 
waived its opportunity for a hearing. 
Accordingly, the Adn^istrator now 
enters his final order in this matter 
without a hearing and based on the 
investigative file. 21 CFR 1301.57. 

The Administrator finds that Max's 
Distributors is registered with the Drug 
Enforcement Administration as a 
distributor of controlled substances in 
Schedule Ifi. IfiN. IV and V. An 
investigation of the firm revealed that 
between July 26,1990 and February 18, 
1991, Max's Distributors ordered 
approximately 1,240,0(X) dosage units of 
Schedule III through V controlled 
substances. 

During a DEA inspection, initiated on 
February 6,1991, Maximiliano Dedieu, 
the president and only corporate officer 
of Max's Distributors, prodded the 
investigators with 31 customer files, 
claiming that these were all of his 
customers. A further review revealed 
that the DEA numbers listed on the 
invoices for 22 of the customers were 
issued to pharmacies other than those 
listed on the invoices. In addition, 17 of 
the addresses listed for the pharmacies 
on the invoices did not physically exist. 

An accoimtability audit was 
conducted of selected controlled 
substances covering the period July 19. 
1990 through February 6,1991. "Tbe audit 
revealed shortages of approximately 
841.700 dosage units and overages of 
approximately 30,900 dosage units. 



t 
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was held regarding these applications, 
during which. Respondent, assisted by 
counsel, called numerous witnesses who 
testified that they were very satisfied 
with the care and treatment Respondent 
provided them. Thereafter, on May 18, 
1988, the Administrator of the Drug 
Enforcement Administration denied 
Respondent's applications for 
registration in a final order published in 
the Federal Register, Volume 53, at page 
17257. 

Subsequently, in July 1989, 
Respondent submitted the application 
for registration which is the subject of 
these proceedings. At the hearing in this 
matter. Respondent testified that he 
needed his DEA registration in order to 
obtain hospital privileges. In addition. 
Respondent ofiered into evidence a 
letter from the Florida Department of 
Professional Regulations, Board of 
Osteopathic Medical Examiners 
indicating that in October 1987, the 
Board voted to allow Respondent to 
apply to the Drug Enforcement 
Administration for a DEA Certificate of 
Registration. 

The Administrator may deny an 
application for a DEA Certificate of 
Registration if he determines that the 
registration would be inconsistent with 
the public interest. Pursuant to 21 U.S.C. 
823(f), "[i]n determining the public 
interest, the following factors will be 
considered: 

(1) The recommendation of the 
appropriate State licensing board or 
disciplinary authority. 

(2) The applicant's experience in 
dispensing, or conducting research with 
respect to controlled substances. 

(3) The applicant's conviction record 
under Federal or State laws relating to 
the manufacture, distribution, or 
dispensing of controlled substances. 

(4) Compliance with applicable State, 
Federal, or local laws relating to 
controlled substances. 

(5) Such other conduct which may 
threaten the public health or safety.’* 

It is well established that these 
factors are to be considered in the 
disjunctive, i.e., the Administrator may 
properly rely on any one or a 
combination of factors, and give each 
factor the weight he deems appropriate. 
See, Henry/. Schwarz, Jr., M.D., Docket 
No. 88-42, 54 Fed. Reg. 18422 (1989); 
Neveille H. Williams, D.D.S., Docket 
No. 87-47, 53 Fed. Reg. 23485 (1988); 
DavidE. Trawick, D.D.S., Docket No. 
88-89, 53 Fed. Reg. 5328 (1988). 

The administrative law judge 
concluded that the record clearly 
establishes that Respondent has 
repeatedly abused the authority granted 
by his DEA registration. Respondent 
contends, however, that since the 

Government did not introduce any new 
evidence regarding his unsuitability for 
a DEA registration since the previous 
hearing in 1987, he should be trusted 
with a DEA registration. The 
administrative law judge disagreed and 
recommended that Respondent’s 
application for registration should be 
denied. 

Respondent contends that he “is much 
older and wiser and recommitted to 
staying within the bounds of proper 
procedure.” Respondent also testified 
that he would “quit practice” if he ever 
thought he “couldn’t be trusted.” The 
administrative law judge concluded that 
Respondent's assertions are not 
persuasive given his history of serious 
mishandling of controlled substances. In 
addition. Judge Bittner concluded that 
Respondent does not appear to be 
conversant with current regulations 
regarding the handling of controlled 
substances, and although he has not 
handled controlled substances in some 
years, his lack of knowledge of proper 
controlled substance handling is a 
further indication that he is not able at 
the present time to carry out the 
responsibilities of a DEA registrant. 

The administrative law judge 
recognized that a DEA registration may 
be a necessary condition for obtaining 
hospital privileges, however, DEA does 
not register individuals to enable them 
to obtain hospital privileges. 
Registrations under the Controlled 
Substances Act are issued for one 
purpose—to enable the registrant to 
lav\^lly handle controlled substances. 

Respondent’s three felony convictions 
relating to controlled substances and his 
failure to demonstrate that he would use 
controlled substances more responsibly 
in the future, led the administrative law 
judge to conclude that Respondent's 
registration would not be in the public 
interest, and to recommend that 
Respondent’s application for such 
registration should be denied. The 
Administrator adopts the opinion and 
recommended ruling, findings of fact, 
conclusions of law and decision of the 
administrative law judge in its entirety. 

Accordingly, the Adr^istrator of the 
Drug Enforcement Administration, 
pursuant to the authority vested in him 
by 21 U.S.C. 823 and 28 CFR 0.100(b), 
hereby orders that the application for 
registration, executed on July 21,1989, 
by Vincent A. Sundry, D.O., be, and it 
hereby is, denied. This order is elective 
July 28,1991. 

Dated: July 22,1991. 
Robert C. Bonner, 
Administrator of Drug Enforcement. 
(FR Doa 91-17761 Filed 7-25-91; 8:45 am] 
BUXOia CODE 441(M)»-II 

DEPARTMENT OF LABOR 

Office of the Secretary 

Agency Recordkeeping/Reporting 
Requirements Under Review by the 
Office of Management and Budget 
(0MB) 

Background 

The Department of Labor, in carrying 
out its responsibilities under the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35), considers comments on the 
reporting and recordkeeping 
requirements that will afiect the public. 

List of Recordkeeping/Reporting 
Requirements Under Review 

As necessary, the Department of 
Labor will publish a list of the Agency 
recordkeeping/reporting requirements 
under review by the Office of 
Management and Budget (OMB) since 
the last list was published. The list will 
have all entries grouped into new 
collections, revisions, extensions, or 
reinstatements. The Departmental 
Clearance Officer will, upon request, be 
able to advise members of the public of 
the nahu% of the particular submission 
they are interested in. 

Each entry may contain the following 
information: 

The Agency of the Department issuing 
this recordkeeping/reporting 
requirement. 

'The title of the recordkeeping/ 
reporting requirement. 

The OMB and Agency identification 
numbers, if applicable. 

How often the recordkeeping/ 
reporting requirement is needed. 

Who will be required to or asked to 
report or keep records. 

Whether small businesses or 
organizations are affected. 

An estimate of the total number of 
otu^ needed to comply with the 
recordkeeping/reporting requirements 
and the average hours per respondent 

The number of forms in the request for 
approval, if applicable. 

An abstract describing the need for 
and uses of the information collection. 

Comments and Questions 

Copies of the recordkeeping/reporting 
requirements may be obtained by calling 
the Departmental Clearance Ofiicer, 
Paul E. Larson, telephone (202) 523-8331. 
Comments and questions about the 
items on this list should be directed to 
Mr. Larson, Office of Information 
Management, U.S. Department of Labor, 
200 Constitution Avenue NW., room N- 
1301, Washington, DC 20210. Comments 
should also be sent to the Office of 
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Information and Regulatory Affairs, 
Attn: OMB Desk Office for (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS), Office of Management 
and Budget, room 3208, Washington, DC 
20503 (telephone (202) 395-6880). 

Any member of the public who wants 
to comment on a recordkeeping/ 
reporting requirement which has been 
submitted to OMB should advise Mr. 
Larson of this intent at the earliest 
possible date. 

Revision 

Employment Standards Administration 

FECA Medical Report Forms 1215-0103; 

CA16B; 17B; 20; 20A; 1090; 1302; 1303; 

1305; 1306; 1314; 1316; 1331; 1332; and 

OWCP-5. 

As needed. 

Businesses or other for profit 

466,950 respondents; 175,697 total hours; 

.08-.75 hrs. per response; 14 forms. 

Information obtained through the use 
of FECA Medical Report Forms is 
necessary to determine whether or not a 
federal employee who has filed a claim 
under the Federal Employees* 
Compensation Act (FECA), is entitled to 
compensation. 

Assistant Secretary for Veterans* 
Employment and Training 

Implementing Regulations for 
Veterans’ Employment and Programs 
under Title IV, Part C of the Job Training 
Partnership Act 1293-0001. 

Other (at time of application for 
grant). 

State or local governments; non-profit 
institutions 50 responses; 1,600. Average 
hours per response 32 hours. The 
information is needed as the basis upon 
which the cost-efiectiveness of the 
program proposed by the grant 
application will be evaluated. It is the 
primary focus of the application for 
funding used for approving or denying 
the application for funds under Tide IV- 
CofJTTA. 

Employment and Training 
A dministration 

Overpayment Detection/Recovery 
Activities. 

1205-0173; ETA 227. 
Quarterly 
State or local governments. 
53 respondents; 7,240 total hours; 10 hrs. 

per response; 1 form. 
100 hrs. (One-Time only burden). 

The Secretary has interpreted 
applicable secdon of Federal laws, to 
require States to have reasonable 
provisions in their State UI laws that 

concern the prevention, detecUon and 
recovery of benefit overpayments 
caused by willful misrepresentation or 
errors by claimants or others. This 
report provides an accounting of the 
ty'pes and amounts of such 
overpayments and serves as a useful 
management tool for monitoring overall 
UI program integrity. 

Extension 

Mine Safety and Health Administration 

Application for Use of Nonpermissible 
^plosives and Nonpermissible Shot- 
firing Units. 

1219-0025. 
On occasion. 
Businesses or other for profit; small 

businesses or organizations. 
75 applications; 1 hour per response; 75 

total burden hours. 

Provides a procedure by which a coal 
mine operator may apply for and get a 
permit to use nonpermissible explosives 
and shotfiring. 

Employment and Training 
Administration 

Senior Community Service Employment 
Program; Program Report and Grant 
Package. 

1205-0040; ETAs 5-163, 5140, 8705; SFs 
424&424A, 269. 

Form No. , Affected public 
Respond¬ 

ents 
Frequency 

Average time per 
resportse 

ETA 5-163......... 67 1 40 hrs. 
ETA 5140. ... .. 67 4 8 hrs. 
ETA 8705. 67 1 12 hrs. 

67 1 2 hrs. 59 min. 
SF 424 a 424A..... 67 1 5 hrs. 
SF 269.. ...... 67 4 8 hrs. 
5,493 total hours * 

(‘This total does not includa 2479 hrs. for Standard Form 
activity). 

The four forms included in this 
package are needed to manage the 
Senior Community Service Employment 
Program (SCSEP). These documents are 
the sources of Program plans, 
performance data and resource 
allocation. They form the basis for the 
award of funds. Federal oversite and 
reports. 

Mine Safety and Health Administration 

Qualified Person, Explosives and 
Blasting. 

1219-0106. 

On occasion. 

Businesses or other for profit; small 

businesses or organizations 50 
responses per year; 0.06 minutes per 
response. 

Requires that blasting in underground 
coal mines be performed by a qualified 
person or a person working in the 
presence of and under the direction of a 
qualified person. Persons wishing to 
become qualified by MSHA contact the 
District Manager and arrange for a 
demonstration of ability. An MSHA 
inspector will observe the applicant 
during normal mining practices, 
therefore, no burden has been 
calculated for this fiuiction. The burden 
would be limited to a brief telephone 
call requesting that the person be 
qualified to use explosives. MSHA 
estimates that the telephone call would 
be no more than 5 minutes (0.08 hour) in 
duration, it is anticipated that MSHA 
will receive approximately 50 
applications per year. 

Signed at Washington, DC this 23rd day of 

July, 1991. 

Paul E. Larson, 

Departmental Clearance Officer, 
(FR Doc. 91-17791 Filed 7-25-91; 8:45 am) 

BILUNO CODE 4510-30-M 

Employment Standards 
Administration, Wage and Hour 
Division 

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 

General wage determination decisions 
of the Secretary of Labor are issued in 
accordance with applicable law and are 
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based on the information obtained by 
the Department of Labor from its study 
of local wage conditions and data made 
available from other sources. They 
specify the basic hourly wage rates and 
hinge benefits which are determined to 
be prevailing for the described classes 
of laborers and mechanics employed on 
construction projects of a similar 
character and in the localities specified 
therein. 

The determinations in these decisions 
of prevailing rates and fringe benefits 
have been made in accordance with 29 
CFR part 1, by authority of the Secretary 
of Labor pursuant to the provisions of 
the Davis-Bacon Act of March 3,1931, as 
amended (46 Stat 1494, as amended, 40 
U.S.C. 276a] and of other Federal 
statutes referred to in 29 CFR part 1. 
Appendix, as well as such additional 
statutes as may from time to time be 
enacted containing provisions for the 
payment of wages determined to be 
prevailing by the Secretary of Labor in 
accordance with the Davis-Bacon Act. 
The prevailing rates and fringe benefits 
determined in these decisions shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
speciHed classes engaged on contract 
work of the character and in the 
localities described therein. 

Good cause is hereby found for not 
utilizing notice and public comment 
procedure thereon prior to the issuance 
of these determinations as prescribed in 
S U.S.C. 553 and not providing for delay 
in the effective date as prescribed in 
that section, because the necessity to 
issue current construction industry wage 
determinations frequently and in laige 
volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination 
decisions, and modiBcations and 
supersedeas decisions thereto, contain 
no expiration dates and are effective 
from their date of notice in the Federal 
Register, or on the date written notice is 
received by the agency, whichever is 
earlier. These decisions are to be used 
in accordance with the provisions of 29 
CFR parts 1 and 5. Accordingly, the 
applicable decision, together with any 
modiHcations issued, must be made a 
part of every contract for performance 
of the described woric within the 
geographic area indicated as required by 
an applicable Federal prevailing wage 
law and 29 CFR part 5. The wage rates 
and fringe benefits, notice of which is 
published herein, and which are 
contained in the Government Printing 

Office (GPO) document entitled 
"General Wage Determinations Issued 
Under The Davis-Bacon And Related 
Acts,” shall be the minimum paid by 
contractors and subcontractors to 
laborers and mechanics. 

Any person, organization, or 
governmental agency having an interest 
in the rates determined as prevailing is 
encouraged to submit wage rate and 
fringe benefit information for 
consideration by the Department. 
Further information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department of Labor, 
Employment Standards Administration, 
Wage and Hour Division, Division of 
Wage Determinations, 200 Constitution 
Avenue, NW., room S-3014, 
Washington, DC 20210. 

Modfficatiotts to General Wage 
Determination Decisions 

The numbers of the decisions listed in 
the Government Printing Office 
document entitled “General Wage 
Determinations Issued Under the Davis- 
Bacon and Related Acts” being modiBed 
are listed by Volume, State, and page 
nomber(s). Dates of publication in the 
Federal Register are in parentheses 
following the decisions being modiBed. 

Volume I 

Alabama AL91-27(Feb. p. 53, p. 64. 
22.1991). 

District of Columbia p. 79, pp. 80-90. 
DC91-l(Feb. 22,1991). 

Florida: 
FL91-17{Feb. 22.1991).. p. 141, pp. 142-144. 
FL91-48(Feb. 22.1991).. p. 218c. p. 218c. 

Georgia GA91-3(Feb. p. 223, pp. 224-228. 
22.1991). 

Massachusetts MA91- p. 421, pp. 422-438. 
l(Feb. 22.1991). 

New York: 
NY91-2(Feb. 22.1991).., p, 777, pp. 778- 

796b, 
NY91-5(Feb. 22,1991)... p. 817, pp. 818-825. 
NY91-ll{Feb. 22. p. 885, pp. 886-692. 

1991). 
NY91-14(Feb. 22. p. 911, pp. 912-914. 

1991). 
NY91-15(Feb. 22, p. 915, pp. 910- 

1991). 920b. 
Volume n 

Alabama AL91-27(Feb. p. 1, p. 2. 
22.1991). 

Indiana: 
IN91-l(Feb. 22.1991).... p. 243. pp. 245-247. 
IN91-2(Feb. 22.1991),,.. p. 259, pp. 264-265, 
IN91-6(Feb. 22.1991).... p. 315. pp. 316- 

KS91-6(Feb. 22.1991)... p. 360, pp. 364-365. 
KS91-8(Feb. 22.1991] p. 373. pp. 375-38a 

Michigan: 
MI91-3(Feb. 22.1991)... p. 477, pp. 478- 

490b. 
MI91-7(Feb. 22,1991) p. 515. 

Minnesota MN91-7(Feb. 
22,1991). 

Ohio OH91-l(Feb. 22. 
1991). 

Wisconsin WI91-4(Feb. 
22,1991). 

p. 587, pp. 588- 
606b. 

p. 809, pp. 810- 
820b. 

p. 1209, pp. 1210- 
1211. 

Volume lU 

Montana MT91-6(Feb. p. 271, p. 272. 
22,1991). 

Oregon OR91-l(Feb. 22, p. 371, pp. 372-388. 
1991). 

Washington WA91- p. 495, pp. 498- 
5(Feb. 22,1991). 4S8a. 

General Wage Determinatimi 
Publication 

General wage determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be 
found in the Government Printing Office 
(GPO) dociunent entitled "General 
Wage Determinations Issued Under The 
Davis-Bacon And Related Acts”. Hiis 
publication is available at each of the 50 
Regional Government Depository 
Libraries and many of the 1,400 
Government Depository Libraries across 
the country. Subscriptions may be 
purchased from: Superintendent of 
Documents, U.S. Government Printing 
Office. Washington, DC 20402, (202) 783- 
323& 

When ordering subscription(s). be 
sore to specify the State(s) of interest, 
since subscriptions may be ordered for 
any or all of the three separate volumes, 
arranged by State. Subscriptions include 
an annual edition (issued on or about 
January 1) which includes all current 
general wage determinations for the 
States covered by each volume. 
Throughout the remainder of the year, 
regular weekly updates will be 
distributed to subscribers. 

Signed at Washington, DC this 19th day of 
July. 1991. 

Alan L Moss, 

Director. Division of Wage Determinations. 

[FR Doc. 91-17663 Filed 7-25-91; 8:45 am] 

BajJNa C006 4S10-27-M 

Employment and Training 
Administration 

[TA-W-25,6401 

CAC Microcircuits, Inc., Mt Carmel, IL; 
Dismissal of Application for 
Reconsideration 

Pursuant to 29 CFR 90.18 an 
application for administrative 
reconsideration was Bled with the 
Director of the Office of Trade 
Adjustment Assistance for workers at 
CAC Microcircuits, Incorporated, Mt. 
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Carmel Illinois. The review indicated 
that the application contained no new 
substantial information which would 
bear importantly on the Department's 
determination. ‘Ilierefore, cUsmissal of 
the application was issued. 

TA-W-25,640: CAC Microcircuits, 
Incorporated, Mt. Carmel Illinois (July 
16.1991). 

Signed at Washington, DC this 17th day of 
July, 1991. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 
[FR Doc. 91-17786 Filed 7-25-91; 8:45 am) 

BUUNQ CODE aiO-SO-H 

Investigations Regarding 
Certifications of Eligibility to Apply for 
Worker Adjustnient Assistance; 
Carborundum Abrasives Co. et al 

Petitions have been filed with the 

Secretary of Labor under section 221(a) 
of the Trade Act of 1974 (“the Act") and 
are identified in the appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221(a) of the Act. 

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under title II, 
chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 

Appendix 

request is filed in writing with the 
Director. Office of Trade Adjustment 

Assistance, at the address shown below, 
not later than August 5,1991. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than August 5.1991. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 200 Constitution Avenue NW., 
Washington, DC 20210. 

Signed at Washington. DC this 15th day {if 
July 1991. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

Petitioner Union/workers/Srm 

Cartxxundum Abrasives Co. (OCAW)... 
Center Tool and Machine (wkrs).. 
Oietzgen Corp. (wkrs).... 
Edwards-Warren Tire Co. (URW)_... 
Federal Deposit Insurance Corp. (wkrs)_ 
General Dynamics (wkrs)_ 
General Motors Corp., CPC (UAW).. 
Hi-Tech Manufacturing (wkrs).. 

International Boiler Works Co. (wkrs).. 
Jerrokt Communications (Co)_ 
John B. Harris, Inc. (UMWA)_ 
Johnson Controls, Inc. (wkrs).~.. 
K and G Manufacturing (wkrs)___ 
Louisiana Garment Co. (wkrs).. 
Nice Specialty Bearings (USWA)_ 

Occidental Chemical (wkrs)___ 
Ogden Services, Inc. (wkrs)____ 
Okn Chemicals Joliet (OCWA)... 
Oryx Energy Co. (Co.)____ 

Oryx Energy Co, Gulf Coast Prod. (Co).. 
Oryx Energy Ca Mid Continent Prod. (Co)„. 
Oryx Energy Co, Southwestern Prod. (Co). 
Seagate Technology (wkrs)_ 
Sensus Technologios, Inc. (USWA).... 
Teledyne Pittsburgh Tool Steel Wire (USWA)_J 
Trium^ Machine Corp. (USWA).. 

Union Metal, Eastern Division (USWA). 
Unocal Corp. Energy Mining Div. (Co). 
USX Corp., Clairton Works (USWA)__ 
Wire Rope Corp. of America (wkrs)... 
Woodin^Verona Tool Works (wkrs)_ 
Woodings-Verona Tool Works (wkrs)_ 
Woodirt^Verona Tool Works (wkrs) 

Location 
Date 

received 
Date of 
petition 

Petition No. Ariides produced 

Niagara Fans, NY. 07/15/91 07/02/91 26.057 Sarxl paper. 
Cheboygan, Ml. 07/15/91 07/01/91 26.058 Automatic feeder systems for ford. 

07/15/91 06/28/91 26.059 Blue print copiers. 

I BHr 07/15/91 06/27/91 26.060 Earth moving tires. 
1 Hill 07/15/91 07/01/91 26.061 Goverrmient irtsurance for money. 

2*^ 1 ^ 1 MMMI 07/15/91 06/29/91 26.062 Aircraft wiring harnesses. 

07/15/91 07/03/91 26.063 Van assembly. 
I Hw 07/15/91 06/20/91 26.064 Flex-leads, spin motors. 

East Stroudsburg, PA.... 07/15/91 07/01/91 26.065 Power boners. 

07/15/91 06/03/91 26.066 Cable TV electronics products. 

07/15/91 06/18/91 26.067 Metallurgical coal 
Erie, PA..„ 07/15/91 07/02/91 26.068 Plastic radiator erxl tanks. 
Faribault MN. 07/15/91 06/05/91 26.069 Carriages. 

07/15/91 07/02/91 26.070 Jackets, shorts, Hngerie, shins. 
2J2222I2HH 07/15/91 06/18/91 28.071 Ball beings for automobiles. 

07/15/91 07/03/91 26.072 Phosphorus. 
07/15/91 07/02/91 26.073 Tires. 

1H tMMMI 07/15/91 07/01/91 26.074 Phosphates. 
1H HHR 07/15/91 06/26/91 26.075 Cnide on, gas exploration. 

MMMI 07/15/91 06/26/91 26.076 Crude on and gas exploration. 

07/15/91 06/26/91 26.077 Crude on and gas exploration. 
07/15/91 06/26/91 26.076 Cnide on and gas exploratioa 

07/15/91 06/14/91 26.079 Hard disc drive. 
Uniontown, PA.. 07/15/91 07/05/91 26.080 Sealed regisers, water meters. 
11 f^*T 1 . R i/.RIRIlIRRM 07/15/91 06/12/91 26,081 Hexagon steel arfo other shapes. 

07/15/91 06/28/91 26,082 Highway nxiwing equipmenL 

07/15/91 07/05/91 26.083 Steel rnistai light poles. 
07/15/91 07/03/91 26,064 Crude on. 

TpTffRMMHHM 07/15/91 07/02/91 26.085 Coke. 
07/15/91 06/17/91 26.066 Steel wire and cable. 
07/15/91 06/26/91 28,067 Hand tools. 
07/15/91 06/26/91 26,088 Hand tools. 
07/15/91 06/26/91 26,089 Harfo tools. 

(FR Doa 91-17785 Filed 7-25-91; 8:45 am) 

BILUNO CODE 4S1»-90-M 

ITA-W-24,702] 

Tektronix, Inc,, Visual Systems Group, 
Wllsonville, OR and Operating at 
Various Locations In the Following 
States 

TA-W-24,702A—^Alabama 
TA-W-24,702B—Alaska 

TA-W-24,702C—Arizona , 
TA-W-24,702D—California 
TA-W-24.702E—Colorado 
TA-W-24,702F—Connecticut 
TA-W-24,7020-Florida 
TA-W-24,702H—Georgia 
TA-W-24,702I—Illinois 
TA-W-24,702J—Indiana 
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TA-W-24,702K—Maryland 
TA-W-24,702Ii—Massachusetts 
TA-W-24.702M—Maine 
TA-W-24,702N—^Michigan 
TA-W-24,702C)—^Minnesota 
TA-W-24,702P—Missouri 
TA-W-24,702Q—New Jersey 
TA-W-24,702R—New Mexico 
TA-W-24,702S—New York 
TA-W-24,702T—North Carolina 
TA-W-24.702U—Ohio 
TA-W-24,702V—Oklahoma 
TA-W-24,702W—Oregon (except 

Wilsonville) 
TA-W-24,702X—Pennsylvania 
TA-W-24,702Y—^Tennessee 
TA-W-24,702Z—Texas 
TA-W-24,702AA—Utah 
TA-W-24.702AB—Virginia 
TA-W-24,702AC—Washington 
TA-W-24,702AD—Washington, DC 
TA-W-24,702AE—Wisconsin 
TA-W-24,702AF—Rhode Island 

Amended Certification Regarding 
Eligibility to Apply for Worker 
Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
Department of Labor issued a 
Certification of Eligibility to Apply for 
Worker Adjustment Assistance on 
October 31,1990 applicable to all 
workers of the Visual Systems Group of 
Tektronix, Inc., Wilsonville, Oregon. The 
certiHcation notice was published in the 
Federal Register on November 14,1990 
(55 FR 47550). The certihcation was 
subsequently amended on February 21, 
1991 to reflect the correct worker group. 
The amended certihcation was 
published in the Federal Register on 
March 5,1991 (56 FR 9236). 

At the request of the State Agency, 
the Department reviewed the amended 
certiHcation. New information from the 
company indicates that the State of 
Rhode Island was not included in the 
certiRcation. The intent of the 
certification is to cover all workers of 
the Visual Systems Group of Tektronix, 
Inc. who were adversely affected by 
increased imports of articles like or 
directly competitive with work stations 
and network display terminals. The 
amended notice applicable to TA-W- 
24,702 is hereby issued as follows; 

All workers of Tektronix, Inc., Visual 
Systems Group, Wilsonville, Oregon and in 
locations in the following States of Alabama, 
Alaska, Arizona, California, Colorado, 
Connecticut, Florida, Georgia, Illinois, 
Indiana, Massachusetts, Maryland, Maine, 
Michigan, Minnesota, Missouri, New Jersey, 
New Mexico, New York, North Carolina, 
Ohio, Oklahoma, Oregon (except Wilsonville) 
Pennsylvania, Tennessee, Texas, Utah, 
Virginia, Washington, Washington, DC, 
Wisconsin and Rhode Island who became 
totally or partially separated from 
employment on or after July 21.1989 are 

eligible to apply for adjustment assistance 
under section 223 of the Trade Act of 1974. 

Signed at Washington, DC, this 19th day of 
July 1991. 
Marvin M. Fooks, 
Director, Office of Trade Adjustment 
Assistance. 
[FR Doc. 91-17790 Filed 7-25-91; 8:45 amj 
BILUNQ CODE 4510-30-M 

Federal-State Unemployment 
Compensation Program Extended 
Benefits; Ending of Extended Benefit 
Period in the State of West Virginia 

This notice annoimces the ending of 
the Extended Benefit Period in the State 
of West Virginia, effective on July 13, 
1991. 

Background 

The Federal-State Extended 
Unemplo3mient Compensation Act of 
1970 (26 U.S.C. 3304 note) established 
the Extended BeneRt Program as a part 
of the Federal-State Unemployment 
Compensation Program. Under the 
Extended BeneRt Program, individuals 
who have exhausted their rights to 
regular unemployment benefits (UI) 
under permanent State (and Federal) 
unemployment compensation laws may 
be eligible, during an extended beneRt 
period, to receive up to 13 weeks of 
extended unemployment beneRts, at the 
same weekly rate of beneRts as 
previously received under the State law. 
The Federal-State Extended 
Unemployment Compensation Act is 
implemented by State unemployment 
compensation laws and by part 615 of 
title 20 of the Code of Federal 
Regulations (20 CFR part 615). 

Extended BeneRts are payable in a 
State during an Extended BeneRt Period 
which is triggered “on” when the rate of 
insured unemployment in the State 
reached the State trigger rate set in the 
Act and the State law. During an 
Extended BeneRt Period, individuals are 
eligible for a maximum of up to 13 
v/eeks of beneRts, but the total of 
Extended BeneRts and regular beneRts 
together may not exceed 39 weeks. 

The Act and the State unemployment 
compensation laws also provide that an 
Extended BeneRt Period in a State will 
trigger “off when the rate of insured 
unemployment in the State is no longer 
at the trigger rate set in the law. A 
beneRt period actually terminates at the 
end of the third week after the week for 
which there is an off indicator, but not 
less than 13 weeks after the beneRt 
period began. 

An Extended BeneRt Period 
commenced in the State of West 

Virginia on April 14,1991, and has now 
triggered off. 

Determination of an “off” Indicator 

The head of the employment security 
agency of the State named above has 
determined that the rate of insured 
unemployment in the State for the 
period consisting of the week ending on 
June 22,1991, and the immediately 
preceding twelve weeks, fell below the 
State trigger rate, so that for that week 
there was an “off” indicator in the State. 

Therefore, the Extended BeneRt 
Period in the State terminated with the 
week ending July 13,1991. 

Information for Claimants 

The State employment security 
agency will furnish a written notice to 
each individual who is Rling claims for 
Extended BeneRts of the ending of the 
Extended BeneRt Period and its effect 
on the individual's right to Extended 
BeneRts, 20 CFR 615.13(c)(4). 

Persons who wish information about 
their rights to Extended BeneRts in the 
State named above would contact the 
nearest State employment service ofRce 
in their locality. 

Signed at Washington, DC on July 19,1991. 

Roberts T. Jones, 
Assistant Secretary of Labor. 
[FR Doc. 91-17784 Filed 7-25-91; 8:45 am) 
BILUNQ CODE 45t0-30-M 

Federal-State Unemployment 
Compensation Program Extended 
Benefits; Ending of Extended Benefit 
Period in the State of Vermont 

This notice announces the ending of 
the Extended BeneRt Period in the State 
of Vermont, effective on July 13,1991. 

Background 

The Federal-State Expended 
Unemployment Compensation Act of 
1970 (26 U.S.C. 3304 note) established 
the Extended Benefit Program as a part 
of the Federal-State Unemployment 
Compensation Program. Under the 
Extended BeneRt Program, individuals 
who have exhausted their rights to 
regular imemployment beneRts (UI) 
under permanent State (and Federal) 
imemployment compensation laws may 
be eligible, during an extended beneRt 
period, to receive up to 13 weeks of 
expended unemployment beneRts, at the 
same weekly rate of beneRts as 
previously received under the State law. 
The Federal-State Extended 
Unemployment Compensation Act is 
implemented by State unemployment 
compensation laws and by part 615 of 
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title 20 of the code of Federal 
Regulations (20 CFR part 615). 

Extended Benefits are payable in a 
State during an Extended Benefit Period 
which is triggered "on” when the rate of 
insured unemployment in the State 
reached the State trigger rate set in the 
Act and the State law. During an 
Extended BeneHt Period, individuals are 
eligible for a maximum of up to 13 
weeks of beneHts, but the total of 
Extended Benefits and regular benefits 
together may not exceed 39 weeks. 

The Act and the State unemployment 
compensation laws also provide that an 
Extended Benefit Period in a State will 
trigger “ofi” when the rate of insured 
unemployment in the State is no longer 
at the trigger rate set in the law. A 
benefit period actually terminates at the 
end of the third week after the week for 
which there is an off indicator, but not 
less than 13 weeks after the benefit 
period began. 

An Extended Benefit Period 
commenced in the State of Vermont on 
March 17,1991, and has now triggered 
off. 

Determination of an "o^* Indicator 

The head of the employment security 
agency of the State named above has 
determined that the rate of insured 
unemployment in the State for the 
period consisting of the week ending on 
June 22,1991, and the immediately 
preceding twelve weeks, fell below the 
State trigger rate, so that for that week 
there was an “off’ indicator in the State. 

Therefore, the Extended Benefit 
Period in the State terminated with the 
week ending July 13,1991. 

Information for Claimants 

The State employment security 
agency will furnish a written notice to 
each individual who is filing claims for 
Extended benefits of the ending of the 
Extended Benefit Period and its effect 
on the individual's right to Extended 
Benefits, 20 CFR 615.13(cl(4). 

Persons who wish information about 
their rights to Extended Benefits in the 
State named above would contract the 
nearest State employment service office 
in their locality. 

Signed at Washington. DC on July 19.1991. 

Roberts T. Jones, 

Assistant Secretary of Labor. 

(FR Doc. 91-17783 Filed 7-25-91; 8:45 am] 

Btumo COOE 4S10-30-II 

[TA-W-25,4891 

Cooper Industries, Inc., Bussmann 
Division, Bristol, CT; Negative 
Determination Regarding Application 
for Reconsideration 

By an application dated May 31,1991, 
Local 260 of the International Union of 
Electrical Workers (lUE) requested 
administrative reconsideration of the 
subject petition for trade adjustment 
assistance. The denial notice was signed 
on April 26,1991 and published in the 
Federal Register on May 21,1991 (56 FR 
23301). 

Pursuant to 29 CFR 90.18(c) 
reconsideration may be granted under 
the following circumstances: 

(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous: 

(2) If it appears that the determination 
complained of was based on a mistake 
in the determination of facts not 
previously considered; or 

(3) If in the opinion of the Certifying 
Officer, a misinterpretation of facts or of 
the law justified reconsideration of the 
decision. 

The union claims that Bussmann 
began transferring production from 
Bristol to foreign sources beginning in 
1989 and that ttie Department’s survey 
of customers was flawed because 
Bussmann is importing articles. Its also 
claimed that the decline in U.S. imports 
was not an absolute decrease since the 
U.S. market was also experiencing a 
similar reduction. 

The Bristol plant produced power 
fuses and high speed fuses. Bristol 
closed on March 28,1991. Sales and 
production of power fuses at Bristol 
increased in 1990 compared to 1989 
while high speed fuses were 
discontinued and replaced by another 
product produced at Ellis\alle, Missouri. 

During the period frnm April 10,1989 
to March 28,1991 the preponderant 
share of Bristol's production was 
transferred to other domestic corporate 
facilities while a small amount was 
transferred to Mexico—affecting less 
than (5) five percent of the plant work 
force. Woricers were not separately 
identifiable by product Accordingly, 
there is no basis for a worker group 
certification. 

With respect to the union's claim 
concerning reducers and semi-trons, the 
reducers were transferred to Goldsboro 
in early 1989 and semi-trons to Denmark 
in April, 1989. These production 
transfers would not form a basis for a 
worker group certification since they 
either were domestic transfers or 
occurred more than one year prior to the 

date of the worker petition. Section 
223(b)(1) of the Trade Act does not 
permit the certification of workers laid 
ofi more than one year prior to the date 
of the petition. 

Also, other findings obtained during 
the investigation show that box covers, 
switches, adapters and receptacle 
products were never made in Bristol. 

The Department's denial was not 
based on an absolute decline in U.S. 
imports of fuses in the first six months 
of 1990 compared to the same period in 
1989 but on the fact that the 
“contributed importantly" test of the 
Group Eligibility Requirements of the 
Trade Act was not met. This test is 
generally demonstrated through a 
survey of the workers’ firm’s customers. 
The Department’s survey of Bussmann's 
major declining customers shows that 
none imported fuses during the relevant 
period. Also, company imports are not 
part of the customer survey but are 
obtained directly from the company. 

According to company officials, there 
is a negative impact on the domestic 
demand for U.S. fuses because of 
imported machinery which is designed 
to different standards and does not use 
U.L. power fuses. The courts, however, 
have ruled in the Bedell case. United 
Shoe Workers of America, AFL-CIO v. 
Bedell, 506 F2d (DC Circ. 1974) that this 
type of foreign competition would not 
serve as a basis for trade adjustment 
assistance i.e., the finished article 
(imported machinery) is not like or 
directly competitive with the component 
article (fuses). 

Conclusion 

After review of the application and 
investigative findings, I conclude that 
there has been no error or 
misinterpretation of the law or of the 
facts which would justify 
reconsideration of the Department of 
Labor's prior decision. Accordingly, the 
application is denied. 

Signed at Washington, DC this 18th day of 
July 1991. 

Robert O. Deslongchamps, 

Director, Office of Legislation Er Actuarial 
Services, Unemployment Insurance Service. 
[FR Doc. 91-17787 Filed 7-25-91; 8:45 am] 

BILLINO COOE 4S10-30-M 

[TA-W-25.545] 

F-Dyne Electronics, Inc., Bridgeport, 
CT; Negative Determination Regarding 
Application for Reconsideration 

By tui application dated June 13,1991. 
Local #299 of the United Electrical 
Workers (UE) requested administrative 
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reconsideration of the subject petition 
for trade adjustment assistance. The 
denial notice was signed on May 14, 
1991 and published in the Federal 
Register on May 30,1991 (56 FR 24414). 

Pursuant to 29 CFR 90.18(c) 
reconsideration may be granted under 
the following circumstances: 

(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous; 

(2) If it appears that the determination 
complained of was based on a mistake 
in the determination of facts not 
previously considered; or 

(3) If in the opinion of the Certifying 
Officer, a misinterpretation of facts or of 
the law justified reconsideration of the 
decision. 

The workers produced film capacitors. 
The plant ceased operations in May, 
1991. 

The union claims that competition 
from offishore firms has substantially 
contributed to the inability of the F- 
Dyne to make a profit. Its also claimed 
that the union was never notified of the 
investigation. 

With respect to the imion's claims, the 
Department did contact the union 
petitioner as soon as the investigation 
was instituted. Also, the inability to 
make a profit is not a worker group 
criterion for certification. 

The Department’s denial was based 
on the fact that the "contributed 
importantly" test of the Group Eligibility 
Requirements of the Trade Act was not 
met. The "contributed importantly" test 
is generally demonstrated through a 
survey of the workers’ firm’s customers. 
The Department’s survey showed that 
none of the surveyed customers 
imported capacitors during the relevant 
period. 

Conclusion 

After review of the application and 
investigative findings, I conclude that 
there has been no error or 
misinterpretation of the law or of the 
facts which would justify 
reconsideration of the Department of 
Labor’s prior decision. Accordingly, the 
application is denied. 

Signed at Washington, DC, this 16th day of 
July 1991. 

Robert O. Deslongchamps, 

Director, Office of Legislation & Actuarial 
Services, Unemployment Insurance Service. 

[FR Doc. 91-17788 Filed 7-25-01; 8:45 am) 

BUJJNO cooe 4S10-30-«l 

[TA-W-25,608] 

Rockwell International Corp. T/A 
Division^ New Caatle, PA; Affirmative 
Determination Regarding Application 
for Reconsideration 

On June 24,1991 members of the 
United Steelworkers Local #4194 met in 
Washington, DC with the Director of the 
Office of Trade Adjustment Assistance. 
The union submitted written information 
and requested administrative 
reconsideration of the Department of 
Labor’s notice of negative determination 
for workers of the subject firm. The 
negative determination was issued on 
June 21,1991 and published in the 
Federal Register on June 28,1991 (56 FR 
29717). 

The union claims that the company 
foreign sourced several of its 
components. The transfer of production 
and company import issues were not 
addressed in the Department’s denial 
notice. 

Conclusion 

After careful review of the 
application, I conclude that the claims 
are of sufficient weight to justify 
reconsideration of the Department of 
Labor’s prior decision. *11)6 application 
is, therefore, granted. 

Signed at Washington, DC, this 16th day of 
July 1991. 

Robert O. Deslongchamps 

Director, Office of Legislation & Actuarial 
Services Unemployment Insurance Service. 
[FR Doc. 91-17789 Filed 7-25-91:8:45 am] 

BiLLINO COOE 4510-3(Ha 

NATIONAL COMMISSION ON 
ACQUIRED IMMUNE DEFICIENCY 
SYNDROME 

AGENCY: National Commission on 
Acquired Immune Deficiency Syndrome. 
action: Notice of hearing. 

summary: In accordance with the 
Federal Advisory Committee Act, Public 
Law 92-463 as amended, the National 
Commission on Acquired Immune 
Deficiency Syndrome announces the 
forthcoming meeting. 

DATE AND TIME: Wednesday, August 7, 
1991 8:30 a.m. to 5 p.m. Thursday, 
August 8,1991 8:30 a.m. to 5 p.m. 
PLACE: Old Colony Inn, 625 First Street, 
Alexandria, VA. 
TYPE OF EVENT: Open. 
FOR FURTHER INFORMATION CONTACT: 

Maureen Byrnes, Executive Director, 
The National Commission on Acquired 
Immime Deficiency Syndrome, 1730 K 
Street, NW., suite 815, Washington, DC 
20006 (202) 254-5125. Records shall be 

kept on all Commission proceedings and 
shall be available for public inspection 
at this address. 

agenda: Discussion of Commission’s 
Comprehensive Report, third year plans 
and other Conunission Business. 

Interpreting services are available for 
deaf people. Please call our TDD 
number (202) 254-3816 to request 
services no later than August 1,1991. 

Dated: July 22,1991. 

Maureen Byrnes, 

Executive Director. 
[FR Doa 91-17745 Filed 7-25-91: 8:45 am) 

BtLUNO CODE Sa20-CN-M 

NUCLEAR REGULATORY 
COMMISSION 

Abnormal Occurrence Report; Section 
208 Report Submitted to the Congress 

Notice is hereby given that pursuant 
to the requirements of section 208 of the 
Energy Reorganization Act of 1974, as 
amended, the Nuclear Regulatory 
Commission (NRC) has published and 
issued another periodic report to 
Congress on abnormal occurrences 
(NUREG-0090, Vol. 14, No. 1). 

Under the Energy Reorganization Act 
of 1974, which created the NRC, an 
abnormal occurrence is defined as "an 
unscheduled incident or event that the 
Commission (NRC) determines is 
significant from the standpoint of public 
health or safety.” The NRC has made a 
determination, based on criteria 
published in the Federal Register (42 FR 
10950) on February 24,1977, that events 
involving an actual loss or significant 
reduction in the degree of protection 
against radioactive properties of source, 
special nuclear, and by-product material 
are abnormal occurrences. 

The report to Congress is for the first 
calendar quarter of 1991. The report 
identifies the occurrences or events that 
the Commission determined to be 
significant and reportable; the remedial 
actions that were undertaken are also 
described. 

The report discusses six abnormal 
occurrences, none of which involved a 
nuclear power plant. Five of the events 
occurred at NRC-licensed facilities: One 
involved a significant degradation of 
plant safety at a nuclear fuel cycle 
facility, one involved a medical 
diagnostic misadministration, and three 
involved medical therapy 
misadministration. An Agreement State 
(Arizona) reported one abnormal 
occurrence that involved medical 
therapy misadministrations. 
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A copy of the r^ort is available for 
public inspection and/or copying at the 
NRC Public Document Room. 2120 L 
Street, NW.. (Lower Level), Washington 
DC 20555, or at any of the nuclear power 
plant Local Public Document Rooms 
throughout the country. 

Copies of NUREG-0090, Vol. 14. No. 1 
(or any of the previous reports in this 
series), may be purchased from the 
Superintendent of Documents, U.S. 
Government Printing Office, Post Office 
Box 37082. Washington, DC 20013-7082. 
A year's subscription to the NUREG- 
0090 series publication, which consists 
of four issues, is also available. 

Copies of the report may also be 
purchased from the National Technical 
Information Service, Springfield, VA 
22161. 

Dated at Rockville, MD this 22nd day of 
July 1991. 

For die Nuclear Regulatory Commission. 
Sanmel). Chilk, 
Secretary of the Commission. 

(FR Doa 91-17780 Filed 7-25-91; 8:45 am] 
aailNQ CODE 7S90-01-II 

[Docket Na 70-143] 

Environmental Assessment, Finding of 
No Significant Impact and Notice of 
C^portunity for Hearing Related to 
Amendment of Materials License No. 
SNM-124 Nuclear Fuel Services, Inc. 
Erwin, TN 

The United States Nuclear Regulatory 
Commission (NRC) is considering 
issuing an amendment of Materials 
License SNM-124. held by Nuclear Fuel 
Services, Inc. (NFS), to authorize 
removed of radioactively contaminated 
sediments from the three on-site surface 
impoimdments, dewatering to less than 
0.5 percent free-standing water, 
packaging, compaction, and shipment 
for disposal of ffie filter cake at a 
licens^ low-level radioactive waste 
disposal facility, as a necessary step 
toward decontamination of the NFS site 
to levels acceptable for eventual 
decommissioning and release for 
unrestricted use. 

Introduction 

By letter dated November 17,1989, 
NFS requested authorization to 
decommision three impoundments, 
designated Impoundments 1, 2. and 3, in 
accordance with the Decommissioning 
Plan for Three Waste Water 
Impoundments dated November 1989. 
NFS proposed to remove the 
radioactively contaminated sediments 
as well as three to six inches of subsoil 
in order to reduce any potential adverse 
effects which the contamination may 

have on the health and safety of die 
general public and the environment. In 
response to the staff's request for 
additional information dated March 25, 
1991, NFS submitted a revised part 1 
dated May 1991 to the two-part Plan. 
The NRC staff reviewed NK’s request 
and prepared its Safety Evaluation 
Report (SER), dated July 1991, “Safety 
Evaluation Report, Amendment 
Application Dated May 7.1991, Re: 
Decommissioning Plan for Three Waste 
Water Surface Impoundments.” 

Contamination in the sediments is 
recognized as a cause of groundwater 
quality deterioratioa Even though 
removal of the sediments will help 
improve groundwater quality in the 
long-term, the sediment removal process 
potentially could further deteriorate the 
already contaminated groundwater in 
the short-term. Accordingly, pursuant to 
10 CFR 51.21, the NRC has prepared this 
EA. 

Background 

Between 1957 and 1978, three unlined 
impoundments were used to retain 
liquid wastes generated from operations 
associated with the production of 
nuclear fuels at the NFS plant in Erwin. 
Tennessee. Figure 2 and Table 1 of the 
SER summarizes the discharges to the 
impoundments during the period of their 
operation. The three impoundments, 
which were constructed between 1957 
and 1963, were excavated to depths of 
approximately four feet and enclosed by 
low earthen t^rms. Use of the 
impoundments was discontinued in 1978 
when operation of the NFS waste water 
treatment plant was initiated. The 
impoundments primarily contain 
segments two to six feet thick 
contaminated with radioactive materials 
(uranium and thorium) as well as trace 
levels of other materials associated with 
the production of nuclear fuels. A site 
plan of NFS is shown in Figure 1 of the 
SER. Table 2 of the SER provides the 
estimated radionuclide concentrations 
and inventories in the impoundment 
sediment Analysis of sampled sediment 
in accordance with the Environmental 
Protection Agency's (EPA) Toxicity 
Characteristic Leaching Procedure 
(TCLP) showed that two non- 
radiological contaminants, cadmium and 
tetrachloroethylene, exceeded the limits 
in some regions of the sediments in 
Impoundments 1 and 2. 

'The total volume of sediments in the 
three impoimdments is estimated to be 
approximately 68,000 cubic feet (2,500 
cubic meters). Average sediment 
densities are estimated to be 1.22,1.45 
and 1.42 grams per cubic centimeter for 
Impoundments 1.2 and 3, respectively. 
The average depths of the sediments 

contained in Impoundments 1,2 and 3 
are estimated to be 40,27 and 36 inches, 
respectively. 

The Proposed Action 

The proposed action is an amendment 
to License No. SNM-124 to authorize 
NFS to (1) remove the radioactively 
contaminated sediments and three to six 
inches of subsoil from the 
impoundments by slurry pumping; (2) 
dewater the sediments using a filter 
press equipped with membrane plates; 
(3) initially return the water from the 
dewatering operation to the 
impoundments; (4) package the 
dewatered sediments in 55-gaIlon 
drums; (5) compact the drummed 
sediments to eliminate packaging voids; 
(6) ship the packaged s^iment for 
burial at a licensed disposal facility; and 
(7) after sediment removal treat the 
water remaining in the impoundments 
so that it can be discharged to the 
surface water system in accordance 
with NFS's modified National Pollution 
Discharge Elimination System (NPDES) 
permit requirements. At least one 
additional impoundment volume of 
water from each impoundment, 
infiltrating into the impoundments from 
the surrounding aquifer during and after 
the treatment process, will also be 
treated and dischaiged. Figure 2 of the 
SER presents a simplified process flow 
diagram. 

Figures 3 and 4 of the SER 
respectively provide a layout of the 
sediment processing equipment and 
plant proposed by NFS to be used in the 
decontamination of the impoundments. 
Operational woric will be performed 
under Decommissioning Work 
Procedures (DWP) and special health 
and safety procedures, which are 
approved by the NFS Safety and 
Safeguards Review (SSR) Council. 

Sediment excavation will be 
accomplished with a floating dredge. 
The dredge will be fitted with a 
horizontal cutter/auger on the pump 
suction, to provide a cutting action into 
the sediments and to cause the solids to 
enter the pump and treuisport piping. 

The sediments will be directed 
through a shredding operation to remove 
large objects which may be entrained in 
the dredge discharge, then transported 
to the sediment mixing tanks. Sediments 
and contaminants will be contained in 
pressure piping throughout the 
processing operations. This piping will 
be encased within outer pipes where it 
crosses Banner Spring Branch to 
preclude contamination of the branch if 
a pipe rupture occurs. Connections will 
be minimized in this area. 
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Sediments will be fed into one of two 
lO.OOO-gallon cone bottom sediment 
reaction tanks. Sediments will be 
pumped at the average 10 percent by 
wei{^t solids loading. Once in the tank, 
the sediments will be allowed to settle 
for several hours. 

After settling, samples will be taken 
to verify the sediments/supemate 
interface, supemate will be decanted 
and returned to the impoundments aiui 
the sediment transferred to the filter 
press. Solids loading at this point is 
estimated to be approximately 20 to 25 
percent by weight. 

A100 cubic foot filter press will be 
used for dewatering. Sediment will be 
fed into the filter press using a 
pneumatically operated diaphragm 
pump. Filter cake moisture will be 
maintained at or below 35 to 40 weight 
percent As the press is opened, the 
filter cake will drop fiom the plates to 
the conveyor running the len^ of the 
filter press, which moves the cake to the 
end of the filter press and into 55-gaIIon 
drums positioned at the discharge of the 
conveyer. Based on results obtained 
from the sediment dewatering pilot 
project, the filter cake densities of 
sediments extracted fiom 
Impoundments 1. 2 and 3 were estimated 
by NFS to be 1.79,1.87 and 2.05 grams 
per cubic centimeter, respectively. 

Each 55^allon drum will be manually 
filled, with as many voids as possible 
removed prior to compaction. Drum 
extensions vn'Il be utilized to allow 
overfilling prior to compaction. The 
amount of sediment in each drum will 
be maintained at about 750 pounds (340 
kilograms], since the wei^t fimit for 
each packaged drum is 800 pounds (383 
kilograms). 

Compaction will be perfonned on site 
using a drum contents compactor 
equipped with high-efficiency exhaust 
ventilation control. Compaction will be 
performed prior to the drum survey 
station. 

Each drum will be surveyed and 
released for shipment off site as 
"Radioactive, Low Specific Activity.” 
The average amoimts of fissile matoial 
(uranium-235} contained in each drum 
were estimated to be 63,33 and 98 
grams hr dry sediment (0% moisture 
content) from Impoimdments 1,2 and 3. 
respectively. The actual average 
uranium-235 amounts would be less than 
the values estimated, since the 
dewatered filter cake would have a 
relatively high moisture content when 
packaged. Transportation to the burial 
site will be via standard tractor-trailer 
modes on an “exclusive use” basis. Each 
shipment will contain about 48 drums 
and be limited to a maximum weight of 
40,000 pounds (18,000 kilograms). Over 

two hundred shipments could result 
from the processing of contaminated 
sediment and soil from all three 
impoundments. Burial will be at a 
licensed disposal facility. 

As the sediments are removed and 
processed, sufficient wafer is required to 
maintain flotation of the dredge; 
therefore, filtrate will be returned to the 
impoundments or further processed 
throu^ the new Waste Water 
Treatment System (WWTS). The 
licensee states that return of the filtrate 
to the impoundmmits will stabilize the 
hydraulic balance with the surrounding 
aquifer, thus minimizing the influx of 
groundwater. This action will also 
minimize the total quantity of water 
requiring treatment during the 
remediation effort The fi^l design of 
the WWTS will be determined as based 
upon requirements of the modified 
NPIffiS permit and results of the filtrate 
treatability studies. After removal of the 
sediments, the remaining water will be 
processed for discharge. At least one 
additional impoundment volume of 
infiltrating groundwater will also be 
treated and discharged, in order to back- 
flush some contamination out of the 
groundwater. 

Rltrate will be stored in the filtrate 
storage tanks until a sufficient quantity 
has fai^n collected for analysis and 
discharge. Filtrate will be measured for 
total alpha and beta activities and other 
constituents set forth in the modified 
NPDES permit Only if analysis 
indicates that the filtrate meets the 
permit requirements, will it be 
discharged to the Nolichuky River. If 
not then it will be either stored in the 
tanks prior to treatment or pumped back 
into the impoundments. 

The equipment used in the 
remediation effort is intended for reuse 
after completion of this project. All 
major equipment items will be 
disassembled, surveyed, and 
decontaminated to unrestricted use 
levels or disposed of as radioactive 
waste. 

NFS will assure that all packages and 
shipments are made according to 
requirements of the Department of 
Transportation (DOT) and the NRC 
contained in title 49, Ck)de of Federal 
Regulations, part 173 (49 CFR part 173) 
and 10 CFR part 71 respectively. NFS 
will also assure that packaging conforms 
to the standards establish^ by the 
licensed disposal facility. 

Need for Proposed Action 

Radioactively contaminated sediment 
in the impoundments has been and is a 
source of local groundwater 
contaminatioQ. If allowed to remain 
under current cmiditions, with a portion 

of the sediment lying below the water 
table, it will in all likelihood continue to 
deteriorate the groundwater. Because 
the quantities, small volubility limits 
and large half-bves of the radio-nucKdes 
contained in the sediment this 
deterioratiem could be expected to last 
for hundreds if not thousands of years. 
Even though in tfie short-term, sediment 
removal activities may cause the local 
groundwater to wensen, in the long-term 
sediment removal will help improve the 
groundwater quality. In addition, due to 
its hi^ content of insoluble thorium-232, 
which has a half life of oven ten billion 
years, the sedimmit will also continue to 
pose a direct gamma exposure hazard. 
Therefore, removal for the sediment 
from the impoundments will reduce any 
potential adverse effects oa the health 
and safety of NFS employees, the 
general public and the environment. 
Sediment removal is also a necessary 
step toward decontaminatiem of the site 
to levels acceptable for eventual 
decommissicHimg and release for 
unrestricted use. 

Alternatives to the Proposed Action 

The following general categories were 
identified by NFS's consultant EcoTek 
as potentially applicable to the 
remediation of the three NFS surface 
impoundments: 

—In Situ Remediation 
—Excavate and Cimtain On Site 
—^Excavate and Bury Off Site 
—Recover and Recycle 
—^No Action 

In sHa remedial actions would involve 
processes that physically confine or 
immobilize the impoundment sediments 
in place. The sediments in this case 
would be rendered less vulnerable to 
disturbances, such as rainwater 
infiltration or animal contact. Therefore, 
the potential for the formation and 
migration of leachate or the transport of 
contaminants by biota and/or airborne 
mechanisms would be greatly reduced. 
A perpetual case program would have to 
be implemented with this option. 

Excavation and containment on site 
would involve the excavation, 
dewatering and packaging of the 
impoundment sediment and placement 
in an engineered containment facility 
constructed on NFS property. This 
option would require implementation jf 
a continuing monitoring program. 
Removal of the sediment w^d 
preclude additional formation and 
migration of leadiate in the 
impoimdment area, and placement of 
radioactive materials in engineered 
vaults would assure long-term 
containment. 
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Excavation and burial off site would 
involve the excavation, dewatering, 
packaging and shipping of impoundment 
sediment to an oH^-site burial facility. 
Removal of the sediment would 
preclude additional formation and 
migration of leachate at the site and 
containment of radioactive 
contaminants associated with the 
sediments would no longer be a concern. 

Recovery and recycle would involve 
the excavation, dewatering, and 
processing of impoundment sediments to 
separate and concentrate radioactive 
constituents for recycling. The 
associated waste would be treated for 
either on-site or off-site burial at a 
chemical landfill if residual activity 
permitted. This alternative also results 
in removal of the sediment providing the 
environmental beneHts of the above 
options and would also provide for 
resource recovery, thus potentially 
resulting in economic benefits. 

The specific remediab'on technologies 
identifi^ as potentially applicable to 
the NFS surface impoundments 
included; 

—^In Situ Remediation 
“No Action"—^Impermeable Cover 

Only, In situ Vitrification, In situ 
Stabilization, Impermeable Cover 
With Slurry Wall. 

—^Excavate and Contain on Site 
Above Grade Containment Cell, 

Below Grade Containment Cell. 
—Excavate and Bury Off Site 

A Licensed Disposal Facility. 
—Recover and Recycle 

Chemical Separation. 

Within each alternative technology 
there exists a number of processing 
options. For example, several of the 
alternatives require the sediment to be 
excavated. Excavation of the sediment 
could be accomplished by several 
methods including slurry pumping by 
floating dredge, extraction by 
dewatering bucket drag line or 
dewatering of the surrounding aquifer 
with pumping wells followed by 
extraction by clam shell, backhoc or 
other excavation device. Also, some of 
these process options are applicable to 
more than one alternative technology. 
For example, sediment excavation is 
required for the excavate and contain 
onsite, excavate and bury off site and 
recover and recycle alternative 
technologies. This formed a complex 
interconnecting decision path. 

Each remedial actimi alternative 
identified as applicable and proven was 
evaluated by EcoTek in more detail 
Five factors were used to evaluate the 
alternatives: 

—Regulatory Acceptability 
—^Technical Feasibility 

—Employee, Public and Environmental 
Safety 

—^Economic Feasibility 
—^Required Implementation Time 

The remedial action alternatives were 
qualitatively ranked in each of the five 
identified categories and relative to 
each other. Designations of high (3), 
moderate (2), and low (1) were used to 
assign degree of compliance with the 
intent and spirit of the category. These 
differences are subtle and subjective. 
This process eliminated those 
alternatives which did not provide 
adequate protection to the employees, 
public and the environment, and those 
that cannot be implemented at the site. 
Each of the identified factors were given 
equal weight with respect to each other, 
although a low ranking in regulatory 
acceptability was given extra weight. 

The evaluation of regulatory 
acceptability involved the identification 
of NRG and State of Tennessee 
guidelines and regulations applicable to 
the situation followed by determining 
the level of compliance with each 
applicable requirement. 

The evaluation of technical feasibility 
involved determining the success of 
similar techniques and methods in 
similar remediation efforts as described 
in applicable technical engineering and 
waste management dociiments and the 
availability of local and regional 
vendors to supply necessary services 
and/or equipment 

The evaluation of employee, public 
and environmental safety involved the 
qualitative, and where possible, the 
quantitative assessment of probable 
impact associated with each remedial 
action. Items examined included 
external and internal radiation 
exposure, environmental impact of a 
process upset and the danger ffom the 
construction and process machinery. 

If an alternative technology or process 
option was eliminated due to other 
concerns, a cost analysis was not 
performed. The quantification of cost 
associated with each feasible option 
was based on best available information 
provided by applicable engineering 
dooiments and information provided by 
vendors followed by a comparison to 
other options. These costs include 
capital costs and operational costs as 
much as possible. 

The evaluation of required 
implementation time involved the 
quantification of time required to 
implement each alternative based on 
best available information provided by 
applicable engineering documents and 
vendor information followed by a 
comparison to other options. 

The results of the remediation 
alternatives evaluation conducted by 

NFS’s consultant EcoTek clearly 
identified the most effective, safe and 
environmentally sound action to be 
excavation and burial off site. 

The staff has reviewed the licensee's 
evaluation of alternatives and 
concluded that the licensee’s choice is 
adequately protective of health, safety 
and environment, and that none of the 
alternatives is obviously superior, taking 
cost-effectiveness into consideration. 

Environmental Impacts of the Proposed 
Action 

Groundwater Releases 

Description of the Hydrogeologic System 

Groundwater beneath the 
impoundments area occurs in the 
unconsolidated deposits and the 
consolidated Rome Formation. 
Groundwater within the unconsolidated 
deposits occurs under unconfined 
conditions; this aquifer represents the 
uppermost aquifer at the site. The 
unconsolidated deposits consist of 
clays, silts, sands, and gravels. 
Movement of water is primarily within 
the sand and gravel units, toward the 
southwest and west. The water table is 
generally 3 to 9 feet below land siuface. 

Groundwater within the Rome 
Formation occurs under weak artesian 
conditions. The Rome Formation is 
comprised of shales, siltstones, 
sandstones and carbonate rocks; 
however, the carbonate rocks re 
generally not present at the NFS site. 

Groundwater flows within the two 
aquifers are generally separated by 
shale deposits within the Rome 
Formation. Flow between the two 
aquifers can either be downward or 
upward depending upon the location at 
the site. Further characterization is 
needed to better define the interaction 
between these two aquifers. However, 
the results of the characterization would 
not require the sediment removal 
process or the groundwater monitoring 
program to be altered. 

Fine-grained sediments and oi^ganic 
detritus at the base of the 
impoundments tend to impede water 
moving out of the impoundments; as a 
result water levels within the 
impoimdments area are mounded. 

Groimdwater Contamination 

Characterization of the sediment 
within the impoimdments has identified 
radionuclides, heavy metals, and 
organic chemicals. Radionuclides 
detected are listed in Table 2 of the SER. 
The principal isotopes detected are U- 
234 and Th-232. 

Contaminants within the 
impoundments have resulted in 
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contamination of the uppermost aquifer 
at the site. Constituents detected within 
the groundwater include nitrates, 
metals, organic chemicals, and 
radionuclides. Nitrate and mercury were 
detected at concentrations above the 
EPA drinking water standards. In 
addition, gross alpha and combined 
radium concentrations measured in the 
groundwater exceeded EPA maximum 
concentration limits for drinking water. 
Gross alpha concentrations exceed the 
EPA limit by several orders of 
magnitude in the area immediately 
surrounding the impoundments. Isotopic 
analyses of groundwater samples 
detected uranium, radium, technetium, 
thorium, plutonium, and americium. U- 
234 accounts for most of the 
radiochemical contamination within the 
groundwater. 

Additional characterization is needed 
to delineate the full lateral and vertical 
extent of the contamination plume. 
Based upon the current level of 
characterization, which is considered 
adequate for the proposed action, the 
contamination plume does not extend 
beyond the site boundary. 

NFS has determined that the closest 
down-gradient groundwater user to the 
site is over five miles away. This 
assessment is based upon a literature 
review, instead of an actual field survey. 
The closest houses hear the site are 
several thousand feet away fi'om the 
delineated contamination plume; 
therefore, eve if these houses have 
private wells, it is unlikely that they 
would be currently affected by 
contamination from the impoundments. 

Impacts From the Sediment Removal 
Operation 

The contaminated sediments are 
acting as a source of groundwater 
contamination; thus removal of the 
sediments, in the long run, should help 
to improve the groundwater quality. 
Once the source of contamination is 
removed, natural flushing and recharge 
will dilute contaminants within the 
groundwater. Since several 
contaminants greatly exceed the EPA 
maximum concentration limit, it is likely 
that several contaminant concentrations 
v/ill remain above EPA limits even with 
dilution. 

During sediment removal, it is 
possible that the groundwater quality 
may be slightly worsened. Removal of 
sedQments lining the impoimdments will 
very likely improve the degree of 
interconnection between the 
impoundment water and the 
groundwater. In addition, the stirring 
action of the dredge will likely release 
some contaminants absorbed onto the 
sediment particles. The stirring action 

will also likely change the pH and redox 
potential within the impoundments 
which may cause some contaminants to 
be redissolved into solution. NFS has 
estimated that additional significant 
groundwater deterioration could occur 
within a distance of 50 feet of the 
impoundments. Even if this estimate is 
incorrect, it is extremely unlikely that 
this additional groundwater 
contamination will adversely affect 
down-gradient groundwater users since 
they are located so far away. 

NFS has proposed to monitor the 
groundwater of the uppermost aquifer 
during sediment removal to detect 
groundwater quality deterioration. 
Under the proposed monitoring plan, 14 
monitoring wells (surroimding the 
impoundments] will be sampled monthly 
to determine total alpha and total beta 
activities. Control charts will be 
developed and used to determine when 
a trend in worsening water quality is 
occurring. NFS’s proposed monitoring 
plan is designed to indicate when a 
worsening trend in conditions is 
occurring as distinguished from a short¬ 
term negative fluctuation. 

If it is determined that the 
groundwater quality is worsening, NFS 
has proposed a contingency plan which 
may include the following actions: 

1. Maximizing the dewatering to 
reduce the hydraulic gradient between 
the impoundments and the groundwater. 

2. Altering the dredging operation to 
reduce the disturbance within the 
impoundment. 

In summary, since the groundwater in 
the uppermost aquifer is already 
contaminated, with several 
contaminants being well above the EPA 
safe drinking water standards, it is 
unlikely that the sediment removal itself 
will pose a significant additional impact 
to the groundwater. 

Surface Water Releases 

Filtrate generated by the dewatering 
of wet se^nents will either be pumped 
back into the impoundments or 
discharged to the Nolichucky River. 
Prior to discharge, the filtrate will be 
stored in the filtrate storage tanks until 
a sufficient quantity is collected for 
analysis. Filtrate will be measured for 
total alpha and beta and other 
constituents set forth in the modified 
NPDES permit. Only if analysis 
indicates that the filtrate meets the 
permit requirements, will it be 
discharged to the Nolichuky River. If 
not, then it will be either stored in the 
tanks prior to treatment or pumped back 
into the impoundments. 

Filtrate will be treated in the new 
Waste Water Treatment System 
{WWTS}. The final design of the WWTS 

will be determined based upon 
requirements of the modified NPDES 
permit and results of the filtrate 
treatability studies. After removal of the 
sediments the remaining water will be 
processed for discharge. At least one 
additional impoundment volume of 
infiltrating groundwater will also be 
treated and discharged, in order to back- 
flush some contamination out of the 
groundwater. 

Atmospheric Releases 

Because the sediment extraction, 
dewatering and packaging operations 
will be carried out under wet conditions, 
resuspension of sediments is not likely. 
Lack of airborne particulates will be 
verified with stationary air samplers 
inside the dewatering facility and a 
perimeter air sampler in the 
impoimdment area. 

Transportation 

Transportation of sediment packaged 
in 55 gallon drums to the burial site will 
be via standard tractor-trailer modes on 
an “exclusive use" basis. Each shipment 
will contain about 48 dnuns and be 
limited to a maximum weight of 40,000 
pounds (18,000 kilograms). Over two 
hundred shipments could result fitim 
processing the contaminated sediment 
and soil from all three impoundments 
over about a 2-year period. 

External gamma exposure rates were 
estimated for 55 gallon drums containing 
average concentrations of compacted 
impoundment sediments packaged for 
shipment. A 55-gallon sphere was used 
as a model to estimate the exposure 
rates. Gamma attenuation due to the 
steel wall of the drum was not 
accounted for. Filter press product 
densities estimated to be 1.79,1.87 and 
2.05 grams per cubic centimeter for 
sediments from Impoimdments 1, 2 and 
3, respectively, were used. The external 
gamma exposure rates at the surface of, 
and at one meter from the sphere 
containing packaged sediments from 
Impoundments 1, 2 and 3 were 
calculated to be 9.85 and 0.48,10.1 and 
0.49, and 17.4 and 0.85 milliroentgen per 
hour, respectively. These are within the 
transportation dose limits of 200 
millirem per hour at the surface of the 
package and 10 millirem per hour at a 
distance of one meter from the package 
as specified in 49 CFR 173.441. 

The potential for routine 
transportation impacts has been 
previously analyzed for the shipment of 
“Radioactive, Low Specific Activity” 
materials if packaged in accordance 
with DOT regulations. Assessment of 
the radiological impacts of 
transportation for routes of similar 
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length and nature, as may be utilized in 
this remediation effort, is described in a 
DOE report entitled, "Environmental 
Assessment of the Proposed Low-Level 
Waste Processing and ^ipment 
System.” These studies show that the 
shipments result in insigniOcant impacts 
to the cargo handlers, truck drivers and 
persons living along the route. 

Although a remote possibility, a 
transportation accident could result in a 
spill due to a breach of a container. 
However, the material is in a form 
(dewatered solid] that could be 
recovered widi a minimal loss to the 
environment and is of such low activity 
that the recovery operations would 
result in minimal exposure to the clean¬ 
up personnel or the general public. 

Accident Analysis 

A Safety Hazards Analysis (SHA) 
was conducted by the NFS safety 
function. The principal criteria 
applicable to the evaluation included, 
but were not necessarily limited to, fire 
protection, radiological safety, 
containment confinement, and nuclear 
criticabty prevention. 

All process equipment with the 
exertion of the floating pump and the 
tranter piping, will be enclosed in such 
a manner that the major portion of any 
incidental leaks or spills, including tank 
overflow, will drain back into 
Impoundment 3. 

the volume of water in 
Impoundment 3 approaches maximum 
capacity, water will be transferred to 
Impoundment 1 or 2 until sufficient 
freeboard exists in Impoundment 3. Due 
to the low pressures involved and 
suitable pressure relief devices, a 
catastrophic failure, such as pipe or tank 
rupture, is considered unlikely. 

In order to preclude the possibility of 
contaminating Banner Spring Branch, 
the sediment transfer and filtrate return 
piping in the area of the crossing will be 
encased in steel casing and connections 
will be minimized by NFS. 

In accwdance wiA the existing 
License, the NFS fire protection program 
consists of fire prevention, emergency 
equipment for foes and fixed systems 
for ^ protection. 

The potential for fire in the work area 
is considered minimal. Very few 
combustibles exist in the work area. 
Smoking is not permitted in the work 
area. The most likely source of ignition 
is from an electrical malfunction; fire 
extinguishers suitable for these types of 
fires will be located by NFS within the 
work area and onboard the floating 
dredge. The Plant Emergency Fire 
Brigade has received training in 
preventing situations where fires might 

be started and in responding to 
emergency situations. 

Agencies and Persons Contacted 

No outside agencies or persons were 
consulted in the preparation of this 
environmental assessment. 

Summary and Condusions 

NFS has requested an amendment of 
License No. SNM-124 to authorize 
removal of radioactively contaminated 
sediment along with three to six inches 
of subsoil contained in the three waste- 
water surface impoundments located on 
site. NFS has proposed to extract the 
sediment and sufooil by slurry pumping; 
dewater by first allowing settlement in 
two 10,000 gallon cone bottom tanks and 
then by use of a filter press equipped 
with membrane plates; package and 
compact the dewatered sediment in 55- 
gallon drums; and transport the 
packaged sediment to a low level waste 
disposal fadlity for burial. 

The staffs conclusions based on the 
review may be summarized as follows: 

1. Removal of the impoundment 
sediments is a necessary step toward 
decontamination of the site to levels 
acceptable for eventual 
decommissioning and release for 
unrestricted uses. 

2. Evaluation of the impacts of 
potential accidents showed that as long 
as appropriate safety measures are 
taken, decontamination of the 
impoundments will not pose a serious 
threat to the environment. 

3. Early removal of the impoundment 
sediments as a source of contamination 
will help prevent further deterioration of 
the groundwater quality. 

4. Even though in the long-term, 
sediment removal will help improve the 
groundwater quality, in the short-term 
the groundwater may worsen; however. 
NFS has developed a monitoring and 
contingency plan to detect and correct 
this should it occur. Presently as well as 
in the past, there has been no known use 
of groimdwater for potable or irrigation 
purposes in the vicinity of the 
groundwater plume-spread from the NFS 
impoundments. Thus, although potential 
future use cannot be disreganied, further 
degradation of the groundwater in the 
short-term is not expected to have any 
adverse impacts on any member of the 
public. 

5. The proposed process of removal 
treatment and packaging of the 
impoundment sediments appears to be 
an effective process which will control 
and limit the spread of contamination 
fiom die impoundment sediments while 
this activity is being carried out 

Based on the above, the staff 
concludes that an amendment can be 

issued to authorize the decontamination 
of the impoundments in accordance with 
the Decommissioning Plan for Three 
Waste Water Impoundments, as revised, 
without undue radiological risk to the 
public or environment 

Due to the insignificant impacts to the 
existing environment a finding of no 
significant impact is considered 
appropriate for this proposed action and 
in accordance with 10 CFR 51.31, an 
environmental impact statement is not 
warranted. 

Finding of No Significant Impact 

Based on the foregoing Environmental 
Assessment the Commission has 
determined not to prepare an 
Environmental Impact Statement and 
has determined that a finding of no 
significant impact is appropriate. 

Opportunity for a Hearing 

Any person whose interest may be 
affected by the issuance of this 
amendment may file a request for a 
hearing. Any request for hearing must be 
filed with the Office of the Secretary, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, within 30 days of 
the publication of this notice in the 
Federal Register; be served on the NRC 
staff (Executive Director of Operations, 
One White Flint North, 11555 Rockville 
Pike, Rockville, MD 20852); on the 
licensee Nuclear Fuel Services, Inc., 
attn: Dr. Donald Paine, 205 Banner Hill 
Road, Erwin, Tennessee 37650-9718; and 
must comply with requirements for 
requesting a hearing set forth in NRC 
regulation, 10 CFR part 2, subpart L, 
“Informal Hearing Procedures for 
Adjudications in Materials Licensing 
Proceedings.” 

These requirements, which the 
requestor must describe in detail, are: 

1. The interest of the requestor in the 
proceeding; 

2. How that interest may be affected 
by the results of the proceeding, 
including the reasons why the requestor 
should be permitted a hearing; 

3. The requestor's areas of concern 
about the licensing activity that is the 
subject matter of the proceeding; and 

4. The circumstances establishing that 
the request for hearing is timely, that is, 
filed within 30 days of the date of this 
notice. 

In addressing how the requestor's 
interest may be affected by the 
proceeding, the request should describe 
the nature of the requestor's right under 
the Atomic Energy Act of 1954. as 
amended, to be made a party to the 
proceeding; the nature and extent of the 
requestor's property, financial or other 
(i.e., health, safety) interest in the 
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proceeding; and the possible effect of 
any order that may be entered in the 
proceeding upon the requestor's interest. 

The NFS license amendment 
application dated November 17,1989, 
and its revised part I dated May 1991, 
the Commission’s Safety Evaluation 
Report, Environmental Assessment and 
Finding of No Significant Impact are 
available for public inspection and 
copying at the Commission’s Public 
Document Room, The Gelman Building, 
2120 L Street NW., Washington, DC 
20555, 

Dated at Rockville, Maryland, this 19th day 
of July 1991. 

For the Nuclear Regulatory Commission. 

Frederick C. Sturz, 

Acting Chief, Fuel Cycle Safety Branch, 
Divisian af Industrial and Medical Nuclear 
Safety, Office of Nuclear Material Safety and 
Safeguards. 
(FR Doc. 91-17779 Filed 7-25-91; 8:45 am) 

«LUNO CODE TSSO-ei-M 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34-29465; File No. S7-8-901 

Options Price Reporting Authority; 
Notice of Filing of Amendments to the 
Pian for Reporting of Consoiidated 
Options Last Sale Reports and 
Quotation Information 

The parties to the Plan, collectively 
referred to as the Options Price 
Reporting Authority (“OPRA"),* for 
Reporting of Consoiidated Options Last 
Sale Reports and Quotation Information 
("Plan”) on June 17,1991, submitted an 
amendment to the Pian pursuant to Rule 
llAa3-2 under the Securities Exchange 
Act of 1934 (“Act”).® 

I. Description of the Amendment 

The amendment establishes a fee to 
be paid by persons who provide back-up 
facilities to OPRA Subscribers, including 
access to current options market 
information. Persons wishing to offer 
this service will be required to enter into 
a “Back-Up Facility Provider 
Agreement” and to pay a Back-Up 
Facility Access Fee and, under certain 
circumstances, additional device 
charges. 

The purpose of the Back-Up Facility 
Provider Agreement and related fees is 
to permit persons to provide back-up 

* OPRA is a registered securities information 
processor. 

* The parties to the Plan are the American Stock 
Exchange. Inc, Chicago Board Options Exchange. 
Inc. New York Stock Exchange, Inc, Pacific Stock 
Exchange, Inc, and Philadelphia Stock Exchange, 
Inc 

facilities to their customers, who are 
OPRA Subscribers, to be used by the 
Subscribers in the event the Subscriber’s 
own facilities are temporarily 
unavailable as a result of a natural 
disaster or other calamity. The Back-Up 
Facility Access Fee is payable by every 
person whose business is limited to 
offering back-up facilities to its 
customers. In addition, a device charge 
equal to the regular Professional 
Subscriber must be paid for each device 
actually used as a back-up facility 
during any month. 

II. Implementation of the Amendment 

The Back-Up Facility arrangement 
will be implemented upon its approval 
by the Commission pursuant to Rule 
llAa3-2(c)(2) by requiring every person 
who wishes to offer this service to 
execute a Back-Up Facility Provider 
Agreement and to pay the fees provided 
for therein. The A^ement describes the 
terms and conditions governing the 
service. 

III. Request for Comment 

Interested persons are invited to 
submit written comments on the 
amendments. Persons submitting 
comments should file six copies with the 
Secretary of the Securities and 
Exchange Commission, 450 Fifth Street, 
NW., Washington, DC 20549. Copies of 
the submissions and related items, other 
than those that may be withheld fi-om 
the public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room, 450 Fifth Street, NW., 
Washington, DC. All communications 
should refer to File No. S7-8-90 and 
should be submitted by August 16,1991. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority. 17 CFR 200.30-3(a)(27). 

Dated: July 19,1991. 

Margaret H. McFarland, 

Deputy Secretary. 
(FR Doc. 91-17817 Filed 7-25-91: 8:45 am] 

CILUNO CODE M10-01-M 

[Release No. 34-29466; File No. SR-CBOE- 
91-261 

Self-Regulatory Organizations; Notice 
of Filing of Proposed Rule Change by 
the Chicago Board Options Exchange, 
Inc. Relating to Member and 
Customers Access to CBOE 
Constitution and Rules 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act”), 
15 U.S.C. 78s(b)(l), notice is hereby 
given that on June 17,1991, the Chicago 

Board Options Exchange, Inc. (“CBOE” 
or “Exchange”) filed with the ^curities 
and Exchange Commission 
(“Commission”) the proposed rule 
change as described in Items I, n and III 
below, which Items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to amend 
CBOE Rule 3.6 to delete redundant 
language regarding authorization for 
nominees of member organizations, 
codify the current Exchange policy that 
requires individual members and certain 
persons associated with member 
organizations to pledge to abide by the 
CBOE Constitution and Rules (“Rules”), 
and to require that all members keep 
and maintain a current copy of the 
Rules. 

The text of the proposed rule is 
available at the Office of the Secretary, 
CBOE, and at the Commission. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and statutory basis for, the proposed 
rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
self-regulatory organization has 
prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Ruie 
Change 

The Exchange is proposing to delete 
the last sentence of paragraph (a) of 
CBOE Rule 3.6 pertaining to a member 
organization’s authorization of nominees 
because this requirement is clearly set 
forth in Exchange Rule 3.8. In addition, 
the CBOE is proposing to codify in Rule 
3.6 existing ^chcmge practice that 
individual members and executive 
officers, directors, principal 
shareholders, and general and limited 
partners of member organizations 
execute a Consent to Exchange 
Jurisdiction. 



34232 Federal Register / Vol. 56. No. 144 / Friday, July 26. 1991 / Notices 

Finally, in order to fully understand 
and comply with the Exchange's Rules, 
as from time to time cunended and all 
circulars issued thereunder, CBOE 
members and persons associated with 
member organizations must have ready 
access to die OBOE'S Constitution and 
Rules and the Exchange Bulletin. In 
addition, the Exchange believes that the 
Rules should be readily available to 
public customers. Accordingly, proposed 
paragraph (d) to Exdiange Rule 3.6 will 
require nteod^m and mmnber 
organizations to keep a current copy of 
the Exchange Rules and will require all 
member organizaticHis doing business 
with the public to have die Rules 
available to customers. One copy of the 
paperback Rules will be given to 
members each time the volume is 
published, usually in January of each 
year. The Roles are updated in the 
Regulatory Bulletin. Mrhich is included 
twice a month in die weekly Exchange 
Bulletin. One copy of the Exchange 
Bulletin is currently provided to each 
membership. As with the Exchange 
Bulletin, a member organizaticm’s copy 
of the Rules will be distributed to the 
nominee of the organization. 

In this regard, the Excheuige intends to 
publish a Regulatory Circular notifying 
members that maintaining the 
paperwork Rules or the CBOE Guide, 
together with the Regulatory Bulletin, 
will satisfy die requirements of Rule 
3.6(d). In addition, member 
organizations doing business with the 
public will be notified that all branch 
offices will be required to keep and 
maintain either the paperwork Rules or 
the CBOE Guide and the Regulatory 
Bulletin. 

The Exchange believes that the 
proposed rule change is consistent with 
section 6(b) of the Act, in general, and 
furthers the objectives of section 6(b)(5], 
in particular, in diat it is designed to 
protect investors and the public interest 
by insuring that all parties who utilize 
the facilities of the CBOE are familiar 
with, and have access to, the Rule 
governing the Exchange. 

B. Self-Regulatory Organization’s 
Statement on Buixien on Competition 

The CBOE does not believe that the 
proposed rule change will impose any 
inappropriate burden on competition. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rale Change Received From 
Members, Participants, or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

m. Date of Effectiveness of the 
Proposed Rule Change and Tuning for 
Conunissimi Action 

Within 35 days of the date of 
publicatiim of diis notice in the Federal 
Register or within such longer period (i) 
as the CtNnmission may designate up to 
90 days of sudi date of it fin^ such 
longer period to be appropriate and 
publishes its reastxis for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(a) By order approve such proposed 
rule change, or 

(b) Institute proceedings to deteimine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington. DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552. will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 Fifth Street. NW.. Washington, DC. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by August 16,1991. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated; July 22.1991. 

Margaret H. McFarland. 

Deputy Secretary. 
[FR Doc. 91-17818 Filed 7-25-91; 8:45 am) 

BILIJNG CODE S010-ONI 

[Ralaaaa No. 34-29460: FBe No. SR-OCC- 
90-13] 

Self-Regulatory Organizations; The 
Options Clearing Corporation; Order 
Approving a Proposed Rule Change 
Relating to an Electronic Mail Service 
to be Offered and Fees to be Charged 
in Cormectlon With the Service 

luly 19.1991. 

Introduction 

On December 3,1990, The Options 
Clearing Corporation (“OCC') filed a 
proposed rule change (File No. SR- 
OCC-90-13) with the ^curities and 
Exchange Commission (“Commission”) 
pursuant to Section 19(b) of the 
Securities Exchange Act of 1934 
("Act").^ Notice of the proposal was 
published in the Feder^ Renter on 
December 17.1990, to solicit comments 
from interested persons.* No comments 
were received. On June 7,1991, OCC 
filed an amendment to the proposed rule 
change.* As discussed below, this order 
approves the amended proposal. 

II. Description of the Prc^iosal 

OCC's proposal relates to an 
electronic mail service (“E-Mail”) to be 
offered in conjunction with OCC's 
Options News Network (“ONN”).* 
Generally, electronic mail is a system 
that allows messages to be sent from 
one computer to another with the 
messages being stored until the receiver 
elects to read them. In addition to 
message transmission, electronic mail 
systems usually provide to users the 
capability of attaching documents to 
outgoing messages. Under the proposal, 
subscribers may utilize E-Mail to 
facilitate the transmission and reception 
of messages and other documents 
attached thereto. 

E-Mail is currently being offered to 
exchange participants.* This proposal 
expands the field of eligible users of E- 
M^ to OCC clearing members (and 
their correspondents), financial 
institutions with which OCC has 
business dealings, and members of 
OCC's participant exchanges which are 
not members of OCC. OCC will not offer 
E-Mail to public “retail" customers.® 

* 15 U.S.C. 788(b). 
* Securities Exchange Act Release No. 28688 

(December la ISSCH. 55 FR 51782. 
* Letter from Jean M. Cawley, Staff Counsel. 

OCC to Jerry W. Carpenter, Branch Chief, Division 
of Market Regulation (“Division'*). Commission 
(June 6.1991). 

* ONN is an on-line centralised database 
developed by OCC at the request of its participant 
exchanges. Ibe database contains informational 
memoranda and other notices issued by OCC and 
its participant exchanges for the benefit of clearing 
members as well as other options market 
participants. Securities Exchange Act Release No. 
28669 (December 3,1990), 55 FR 50793 (notice of 
filing and immediate efr^tiveness of ONN (SEC File 
No. SR-OCC-flO-12)). 

•Id 
* Letter from Jean M. Catvley, Staff CounseL 

OCC to Jonathan Kallman. Assistsiit Director. 
Division. Commission (May 9.1991). 



Federal Regbter / Vol. 56, No. 144 / Friday. July 26, 1991 / Notices 34233 

The ONN database, including the E- 
Mail facility offered in conjunction with 
ONN. is maintained on a system 
separate from the OCC clearance and 
settlement system.'^ Volume capacity for 
the system is limited only by the number 
of telephone lines that can be used at 
one time to access and enter the system, 
which OCC believes is adequate to meet 
anticipated use. 

The proposed rule change also sets 
forth the fee schedule OCC has 
established for E-Mail subscribers. 
Those fees are as follows: 

Participant Exchanges—$20.00 per 
month • 

OCC Clearing Members—$15.00 per 
month ® 

Exchange Members (which are not OCC 
members but which may be 
correspondents of OCC members)— 
$20.00 per month 

Financial Institutions (with which OCC 
has business dealings)—$20.00 per 
month 

III. Discussion 

Section 17A(a)(l)(C) of the Act ** 
articulates Congress' finding that 
clearing agencies' new data processing 
and communications techniques create 
the opportunity for more efficient 
effective, and safe procedures for 
clearance and settlement. As noted 
above. OCC has indicated that the E- 
Mail system will expedite 
communication of information between 
OCC, its members, and other E-Mail 
subscribers. The Commission concurs 
and believes that this technique for the 
transfer of information is efficient, 
effective, and safe. 

Section 17A(b)(3)(D) of the Act ** 
requires that the rules of a clearing 
agency provide for the equitable 
allocation of reasonable dues, fees, and 
other charges among its participants. 
The Commission believes that the fees 
associated with this optional 
information transfer technique are 
reasonable. 

Because E-Mail is a novel service for 
a clearing agency to provide, OCC, at 
the Commission's request, has agreed 
that one year after the date of this 
approval order it will perform an 
assessment of E-Mail. The assessment 

' Letter from Jean M Cawley, Staff Counsel. 
OCC to Jerry W. Carpenter, Branch Chief. Division. 
Commission (June 6,1991). 

* Organizations with five or more passwords 
utilizing E-Mail will receive a discounted fee of 
$12.00 per mondi per password. 

•Id. 
SubsfTibers will be invoiced for the full 

calendar year subscription to E-Mail. 
••/<£ 

•* IS U5.C 78q-l(a)(lKC). 
•» 15 U.S.C. 78q-l{b)(3)(D). 

will include such subjects as: a general 
assessment of the fat^ty; description of 
any problems in the system and 
responses to such problems; subscriber 
complaints and disposition of those 
complaints; and planned modifications 
to the system. OCC will provide a copy 
of the report to the DivisioiL 
Additionally, the Commission notes that 
OCC has agreed to maintain a log of 
subscribers' use of the E-Mail system.** 

rv. Conclusion 

For the reasons stated above, the 
Commission finds that OCCs proposal 
is consistent with section 17A of ^e 
Act. 

IT IS THEREFORE ORDERED, 
pursuant to section 19(b)(2) of the Act.*‘ 
that OCC's proposed rule change (SR- 
OCC-90-13) be. and hereby is. 
approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.** 
Margaret H. McFarland, 
Deputy Secretary. 
[FR Doc. 91-17819 Filed 7-25-91:8:45 am] 
BILUNG CODE MtO-01-M 

[Release. No. IC-18244; File No. 812-7707] 

SMA Life Assurance Co. 

July 19.1991. 

AGENCY: Securities and Exchange 
Commission (“SEC"). 

action: Notice of Application for 
Exemption under the Investment 
Company Act of 1940 (the “1940 Act"). 

APPLICANTS: SMA Life Assurance 
Company ("SMA Life"), SMA Life 
Separate Account VA-4C (“Account VA- 
K"), and SMA Equities. Inc. 

RELEVANT 1840 ACT SECTIONS: 

Exemption requested under Section 6(c) 
from Sections 26(8)(2)(C) and 27(c)(2) of 
the 1940 Act 

SUMMARY OF APPLICATION: Applicants 
seek an order to permit the deduction of 
mortality and expense risk charges fiom 
the assets of Account VA-K pursuant to 
certain individual combination fixed/ 
variable annuity contracts issued by 
SMA Life (the “Contracts"). 

FIUNQ DATE: The application was filed 
on April 3.1991 and amended on June 
14.1991. 

'* Sttbacriben to ONN and E-Mail are reminded 
that certain transmiaaiona may be aubject to their 
recordkeeping requirementa provided in Act Rules 
17a-l. 17a-3, and 17a-4 (17 CFR 24ai7a-l. 24ai7a- 
3. and 240.17a-4J. 

“ 15 US.C 7Bi(b)(2). 
•• 17 CFR 2Da30-3(aHl2J. 

HEARINQ OR NOTIFICATION OF HEARING: 

If no hearing is ordered, the application 
will be granted. Any interested person 
may request a hearing on this 
application, or ask to be notified if a 
hearing is ordered. Any request must be 
receiv^ by the SEC by 5:30 pjn., on 
August 13.1991. Request a hearing in 
writing, giving the nature of your 
interest, the reason for the request, and 
the issues you contest Serve the 
Applicants with the request either 
personally or by mail, and also send it to 
the Secretary of the SEC, along with 
proof of service by affidavit at, for 
lawyers, by certificate. Request 
notification of the date of a hearing by 
writing to the Secretary of the SEC. 

ADDRESSES: Secretary, Securities and 
Exchange Commission, 450 5th Street 
Washington, DC 20549. SMA Life, c/o 
Sheila E St Hilaire. 440 Lincoln Street, 
Worcester. Massachusetts. 01605. 

FOR FURTHER INFCMUNATION CONTACT: 

Cindy Rose, Financial Analyst (202) 272- 
3027 or Nancy M. Rappa, Senior Staff 
Attorney (202) 272-2622, Office of 
Insurance Products and Legal 
Compliance (Division of Investment 
Management). 

SUPPLEMENTARY INFORMATION: 

Following is a summary of the 
application. The complete application is 
available for a fee fi'om the SECs Public 
Reference Branch. 

Applicants' Representations 

1. SMA Life, a stock life insurance 
company organized under the laws of 
Delaware, is the depositor and sponsor 
of Account VA-K. Account VA-K is 
registered with the SEC as a unit 
investment trust under the 1940 Act. 
Account VA-4C consists of nine 
subaccoimts, each of which invests 
solely in the shares of one of the funds 
of SMA Investment Trust (the 'Trust") 
or of the portfolios of Variable 
Insurance Products Fund (“VIPF'). SMA 
Equities, Inc. is the principal underwriter 
for the Contracts. 

2. The Contracts are combination 
fixed/variable annuity contracts which 
may be used for either immediate or 
deferred annuities. The Contracts may 
be issued to plans qualifying for special 
federal income tax treatment, plans and 
trusts which do not qualify for special 
tax treatment under the Internal 
Revenue Code, and individuals. The 
Contracts permit multiple purchase 
payments, unlimited as to frequency or 
number, but with initial and subsequent 
minimums of $6(X} and $50, respectively. 
Contract owners may allocate net 
purchase payments to any one or more 
of the subaccounts, and to the general 
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account of SMA Life for accumulation 
on a fixed basis. 

3. Prior to the annuity commencement 
date, SMA Life assesses an annual 
contract charge, equal to the lesser of 
$30 or 3% of the accumulated value of 
the Contract. The contract charge will 
be deducted on each Contract 
anniversary and at full smrender or 
annuitization of the Contract during a 
contract year. SMA Life guarantees that 
the amount of this charge will not 
increase over the life of the Contract. 

4. In addition, for certain 
administrative and clerical services, 
SMA Life assess a daily charge equal to 
0.20% on an annual basis of the current 
value of the subaccounts of Accoimt 
VA-K. The level of this administrative 
service charge is guaranteed not to 
increase. 

5. The contract charge and the 
administrative service charge are 
designed to cover the cost of 
administrative and related expenses and 
are not expected to be a source of profit. 

6. The Contracts do not assess a ht>nt- 
end sales charge &om the gross 
purchase payments made by owners. In 
lieu of a front-end sales charge, the 
Contracts assess a contingent deferred 
sales charge which is applied in the case 
of Contract surrender, partial 
redemptions or annuitization under 
period certain options during certain 
periods. 

7. For purposes of determining the 
contingent deferred sales charge, the 
accumulated value is divided into three 
categories: (1) purchase payments 
received by SMA Life during the nine 
years preceding the date of the 
surrender (“New Payments”); (2) 
purchase payments not defined as New 
Payments (“Old Payments”); and (3) the 
amount of accumulated value in excess 
of all purchase payments that have not 
been previously surrendered 
(“Earnings”). For purposes of 
determining the amount of any 
contingent deferred sales charge, 
surrenders will be deemed to be taken 
first from Old Payments, then from New 
Payments, and then from Earnings. Old 
Payments may be withdrawn from the 
Contract at any time without the 
imposition of a contingent deferred sales 
charge. Then, for the purpose of 
calculating surrender charges for New 
Payments, all amounts wi^drawn are 
assumed to be deducted first from the 
earliest New Payment and then from the 
next earliest New Payment and so on, 
until all New Payments have been 
exhausted pursuant to the FIFO method 
of accounting. Subsequent withdrawals 
will be deducted from Earnings. 

8. The contingent deferred sales 
charge is computed as follows: 

Years from date of payment to date 
of withdrawal 

Withdrawal 
charge 

(perc^) 

less than 2. 
2 but less than 3. 
3 but less than 4. 
4 but less than 5. 
5 but less than 6. 
6 but less than 7. 
7 but less than 8. 
8 but less than 9. 
9 or more. 

The charge is applied as a percentage 
of the New Payments redeemed. In no 
event will the total contingent deferred 
sales charges assessed against a 
Contract exceed 8% of the gross New 
Payments. 

9. In each calendar year, SMA Life 
will waive the contingent deferred sales 
charge, if any, on an amount equal to a 
given percentage of the accumulated 
value (“Free Withdrawal Amount”) 
under a Contract. In the event that a 
redemption of New Payments is made in 
excess of the amount that may be 
redeemed free of charge, only the excess 
will be subject to a contingent deferred 
sales charge. 

10. To compensate for its assumption 
of certain mortality and expense risks, 
SMA Life will deduct from the daily net 
asset value of each subaccount an 
amount computed daily, which is equal 
to an annual rate of 1.25%. The charge is 
approximately allocable 0.80% to SMA 
Life’s assumption of mortality risks and 
0.45% to SMA Life’s assumption of 
expense risks. Applicants represent that 
the level of this charge is guaranteed not 
to increase. 

11. The mortality risk arises from 
SMA Life’s guarantees: (a) that it will 
make annuity payments, in accordance 
with annuity rate provisions established 
within the Contract at the time it is 
issued, for the life of the annuitant (or in 
accordance with the annuity option 
selected), no matter how long the 
annuitant or other payee lives and no 
matter how long all annuitants as a 
class live and (b) that it will pay the 
special death benefit available under 
the Contract prior to annuitization. The 
expense risk arises from SMA Life’s 
guarantee that the charges it makes will 
not exceed the limits described in the 
Contracts. 

12. If the mortality and expense risk 
charge is insufficient to cover the 
Company’s mortality costs and excess 
expenses, SMA Life will absorb the 
losses. If expenses are less than the 
amounts resulting from the charge, the 
difference will be a profit to SMA Life. 
Any such profit will be available for use 
by SMA Life for any lawful purpose, 
including the payment of sales. 

distribution and other expenses not 
covered by the contingent deferred sales 
charge. Sf^ Life acknowledges that the 
contingent deferred sales charge alone 
may be insuJ^cient to recoup 
distribution expenses. 

13. Applicants represent that the 
charge of 1.25% for the mortality and 
expense risks assumed by SMA Life is 
within the range established by industry 
practice for similar contracts. This 
representation is based on SMA Life’s 
analysis of similar industry products, 
taking into accoimt such factors as 
ciurent charge levels, existence of 
charge level guarantees, and guaranteed 
annuity rates. 

14. SMA Life represents that it will 
maintain at its home office, and make 
available to the Commission, a 
memorandum setting forth in detail the 
products analyzed in the course of, and 
the methodology and results of, its 
comparative survey. 

15. Applicants represent that profits, if 
any, from the mortality and expense risk 
charge could be viewed as indirectly 
providing for a portion of the costs 
relating to the distribution and sales of 
the Contracts. SMA Life nevertheless 
has concluded that there is a reasonable 
likelihood that the proposed distribution 
financing arrangement will benefit 
Account VA-K and Contract owners. 

16. SMA Life will maintain at its 
administrative offices and make 
available to the Commission a 
memorandum setting forth the basis for 
the conclusion that Account VA-K’s 
distribution financing arrangements 
might benefit Account VA-K and the 
Contract owners. 

17. Account VA-K will invest only in 
open-end management investment 
companies which undertake, in the 
event such company adopts a plan 
under rule 12b-l under the 1940 Act to 
finance distribution expenses, to have a 
Board of Trustees or Directors, a 
majority of the members of which will 
not be “interested persons” of such 
investment company, formulate and 
approve such plan under rule 12b-l.* 

For the Commission, by the Division of 
Investment Management, pursuant to 

delegated authority. 

Margaret H. McFarland, 

Deputy Secretary. 
[FR Doc. 91-17736 Filed 7-25-91; 8:45 am) 

BUXINQ CODE S010-01-M 

' Applicants represent that during the notice 
period, the application will be amended to reflect 
this representation. 
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[Release No. 35-25351] 

Filings Under the Public Utility Holding 
Company Act of 1935 (“Act”) 

July 19,1991. 

Notice is hereby given that the 
following filing(s) has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated thereunder. All interested 
persons are referred to the 
application(s) and/or declaration(s] for 
complete statements of the proposed 
transaction(8] summarized below. The 
application(sj and/or declaration(s] and 
any amendments hereto is/are 
available for public inspection through 
the Commission’s Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
application(s] and/or declaretion(s] 
should submit their views in writing by 
August 12,1991 to the Secretary, 
Securities and Exchange Commission, 
Washington, DC 20549, and serve a copy 
on the relevant applicant(s) and/or 
declarant(s] at the address(es] specified 
below. Proof of service (by afHdavit or, 
in case of an attorney at law, by 
certificate) should be filed with the 
request. Any request for hearing shall 
identify speciBcally the issues of fact or 
law that are disputed. A person who so 
requests will be notiHed of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
After said date, the application(s) and/ 
or declarationfs). as filed or as 
amended, may be granted and/or 
permitted to become effective. 

Central Power and Light Company (70- 
7861) 

Central Power and Light Company 
("CPL”), 539 North Carancahua Street, 
Corpus Christi, Texas 78401, an electric 
public-utility subsidiary company of 
Central and South West Corporation, a 
registered holding company, has filed a 
declaration under section 12(d) of the 
Act and rule 44 thereunder. 

CPL owns and maintains as part of its 
transmission system approximately 14.2 
miles of 345 KV transmission line (“Line 
Section”) in Wharton County, Texas. 
The Line Section was originally 
constructed by CPL in 1974 as part of the 
transmission line extending from CPL's 
Lon C. Hill plant to the W.A. Parish 
plant, owned by Houston Lighting & 
Power Company (“HPL”), a nonafhliate 
company, llie Line Section was 
interconnected with HLP's transmission 
line within the South Texas Project 
(“STP”) corridor upon completion of the 
corridor in 1981. STP Unit 1 went into 

commercial operation on August 25, 
1988. 

CPL proposes to lease to HLP the Line 
Section in Wharton County, Texas in 
accordance with a lease agreement 
(“Agreement”). The Agreement provides 
for HLP to pay CPL a rental rate of 
$13,442 per month. The Agreement will 
be effective beginning August 25,1988 
for an initial term of 30 years. The 
parties contemplate that a lump sum 
payment will be made by HLP to CPL 
upon the effectiveness of the Agreement 
for the period from August 25,1988 to 
the present. CPL expects to apply the 
proceeds of the proposed lease to its 
general operating funds. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Margaret H. McFarland, 

Deputy Secretary. 
[FR Doc. 91-17737 Filed 7-25-01:8:45 am] 

BILLING CODE MIO-OI-M 

SUSQUEHANNA RIVER BASIN 
COMMISSION 

Proposed Project Review Filing & 
Monitoring Fee Schedule 

agency: Susquehanna River Basin 
Commission (SRBC). 

ACTION: Notice of re-proposal. 

summary: Notice is hereby given that 
the Susquehanna River Basin 
Commission is re-proposing and seeking 
comments on a filing and monitoring fee 
schedule. 

DATES: Written comments should be 
submitted by August 31,1991. 

ADDRESSES: Written comments should 
be submitted to Richard A. Cairo, 
Secretary to the Commission, 1721 N. 
Front St., Harrisbmg, PA. 17102-2391. 

FOR FURTHER INFORMATION CONTACT: 

Richard A. Cairo, Secretary to the 
Commission (717) 238-0423. 

SUPPLEMENTARY INFORMATION: In the 
April 10.1991 issue of the Federal 
Register, at p. 14556, the Susquehaima 
River Basin Commission proposed two 
alternative forms of a project review 
filing and monitoring fee schedule to 
help defray a portion of the costs 
associated with processing project 
review applications and monitoring 
compliance with Commission 
regulations. The proposed schedules 
were also published in Pennsylvania 
Bulletin, the New York Register and the 
Maryland Register. On May 23,1991 the 
Commission held a public hearing to 
receive comments on the proposed 
schedules. A thirty-day written 

comment period was allowed following 
the hearing. 

The Commission has received 
numerous comments on the fee 
schedules and has made a number of 
changes in response to those comments. 
Those changes are reflected in the re¬ 
proposed fee schedule published herein 
and are summarized as follows: 

1. Most commentators felt that 
Alternative 1. which assesses fees on 
the basis of water requested for 
consumption or use, is a fairer method 
of assessing a fee than Alternative 2 
which is based on project cost The 
Commission agrees that Alternative 1 is 
a fairer reflection of a project's impact 
on water resources and therefore 
chooses Alternative 1. 

2. Some commentators cited 
paragraph 2(g) of Alternative 1 as being 
overly broad and vague. Upon 
consideration, the Conunission agrees 
and therefore paragraph 2(g) is being 
deleted fitim the re-proposed fee 
schedule. 

3. Commission staff, upon further 
review, noted the need to add the word 
"requested” before the words 
“consumptive use” in paragraph 3(a) to 
make it dear that the application fee 
will be based on the amount of 
consumptive use requested for approval. 

Also, with respect to paragraph 3(a). 
many agricultmal interests complained 
that the application/monitoring fee 
schedule for consiunptive users could be 
overly burdensome for agricultural users 
whose main consumptive use, irrigation, 
is intermittent in nature. Such 
intermittent users should be exempted 
from the fees or given some form of 
relief. 

The Conunission recognizes that, 
while irrigation is a consumptive use of 
water for purposes of Commission 
Regulation 803.61 (18 CFR 803.61), it is 
also an intermittent use. When 
intermittent irrigation is calculated on a 
30 consecutive day average basis, as 
prescribed by Commission Regulation 
803.61, many irrigation projects may be 
determined to be below the regulatory 
threshold of 20,000 gpd and thus be free 
of any regulation and fees. 

To afford relief to those irrigators and 
other intermittent users exceeding the 
threshold amount, the Commission is 
adding sub-paragraph (i) to paragraph 
3(a) which provides that projects 
consuming water in excess of the 
threshold amount for not more than any 
single 90 consecutive day period each 
calendar year shall pay an application 
fee of $250.00. In a similar vein, the 
Commission is proposing to exempt 
these same users from annual 
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compliance monitoring fees as now 
proposed in new paragraph 5(a)(i). 

4. A number of commentators had 
difHcuIty discerning the meaning of 
paragraph 4 which referred to fees for 
“revision of or addition to projects 
previously submitted to the 
Commission.” The intent of this 
paragraph is to cover projects which are 
modihed and must be re-submitted to 
the Commission for approval. The new 
wording below clearly indicates that 
intent. 

5. The Commission staff, upon further 
review, recommended that the four- 
tiered monitoring fee be reduced to a 
three-tiered scale which would retain a 
$100 annual compliance monitoring fee 
for small consumptive users consuming 
up to 100,000 gpd. 

The Commission received a number of 
other comments. These are summarized 
by category below and responses are 
pro\ided. 

Comment No. 1: The Compact does 
not authorize project review application 
fees or monitoring and compliance fees. 
The fees are not justified by the actions 
performed by staff. 

Response: Article 3, S 3.9—Rates and 
Charges, authorizes the Commission, 
after public hearing, to fix, alter and 
revise rentals, charges and tolls for 
services it provides. In addition. Article 
3, Section 3.4(8)—^Powers of the 
Commission, states that the Commission 
may “exercise all powers necessary or 
convenient to carry out its express 
powers, and other powers which may be 
implied thereft'om.” 

In reviewing project applications, the 
Commission provides a service to a 
specific project sponsor. The 
Commission staff often meets with 
applicants, explaining the regulatory 
requirements and suggesting methods 
and strategies for compliance. 
Depending on the complexity of a 
proposed project, staff expends several 
man-hours meeting with applicants, 
corresponding with them by letter and 
telephone and reviewing all pertinent 
material related to the project. A 
romputerized data file is maintained to 
track all projects and monitor their 
continued compliance. 

With respect to monitoring and 
co.mpliance, the Commission must 
monitor the streams of the basin to 
determine when low flows occur and 
then advise permittees of those low 
Hows so that they can take the steps 
needed to comply with the regulation. 
This is a service to the permittees and 
protects other uses and users on the 
St: earn. The Commission must also 
assimilate and store the data which 
consumptive users and well operators 
pe iodically submit. 

Comment No. 2: All revenues to 
operate the project review functions of 
the Commission should originate 
through the appropriations process thus 
imposing accountability on the 
Commission for the use of these funds. 
Fees are just an attempt to circumvent 
that process and impose a tax. 

Response: The proposed fees are 
projected to provide less than 30% of the 
cost to operate the project review 
functions of the Commission. Thus, most 
of the funds will originate with the 
appropriations process. The 
Commission’s financial records are 
audited annually and the Commission is 
held accountable for all monies it 
acquires and utilizes, regardless of its 
source. 

We would note further that it is not 
uncommon for governmental imits who 
rely on appropriated funds to impose 
fees. Such fees are charged by the U.S. 
Corps of Engineers, the Pa. Dept, of 
Environmental Resources, the New York 
State Dept, of Environmental 
Conservation and the Delaware River 
Basin Commission. Local units of 
government such as county row offices 
and municipalities charge fees for such 
services as recording papers, filing law 
suits, and applying for zoning or 
building permits. These fees are not 
taxes in that they are not directed to the 
general populace, but to the users of the 
services provided. 

Comment No. 3: Both alternatives 
presented by the Commission are not 
directly related to the Commission’s 
costs of conducting reviews. The fiscal 
justification for these fees has not been 
made clear. 

Response: If the Commission based its 
project review application fees on the 
actual cost of conducting reviews, the 
fees would have to be much higher. The 
cost of conducting reviews has now 
risen above the $200,000 per year level 
as more and more projects of qreater 
complexity have been submitted to the 
Commission. The fee schedule 
alternatives are designed to recover less 
than 30 of the actual review costs. 

Comment No. 4: The Commission 
should exempt local units of government 
from any and ail fees. 

Response: About 70% of the 
applicants for ground-water 
withdrawals are municipalities or their 
related authorities. Exempting these 
municipalities, which generate the 
preponderance of review costs, will 
severely limit the effectiveness of the 
fee schedule in defraying a portion of 
the project review costs. In addition, all 
applicants, including municipalities, will 
receive a dollar for dollar credit for any 
fees they pay to any signatory party for 
the same scope of review on the same 

project. Also, where the Commission 
exercises an oversight review of surface 
water allocations to public water 
suppliers, no project review fees will be 
assessed. 

Comment No. 5: The proposed 
monitoring and compliance fees 
pertaining to consumptive users are 
arbitrary because there is no difference 
in the amount of effort it takes to 
monitor small or large users. 

Response: In setting monitoring fees, 
the Commission does not believe it is 
arbitrary to give some consideration to 
the applicant’s impact on the system as 
a factor in setting fees. Larger users 
usually involve more complex systems 
and have a greater potential to impact a 
larger position of the basin’s water 
resources. Review and often monitoring 
becomes more complex and involved 
and thus more costly. 

Comment No. 6: The fee schedule 
imposes regulations where there were 
none before. 

Response: This is a misconception. 
“Regulations and Procedures for Review 
of Projects” has been in effect for quite 
some time covering such projects as 
consumptive uses and ground water 
withdrawals. There have been no fees 
charged for such reviews up to this time. 

Re-Proposed Project Review Filing Fee 

1. A non-refundable project review fee 
shall be paid to the Commission, 
according to the schedule herein, for 
projects described in paragraph 2 
hereof. Agencies, authorities, or 
commissions of the signatories to the 
Compact shall be exempt from such 
project review fee: however, political 
subdivisions of the signatory states shall 
be subject to said fee. 

2. A project review fee under this 
resolution shall be required for the 
following categories of projects which 
require review and approval by the 
Commission under section 3.10(2] of the 
Compact and Commission Regulation 
803.3 and 803.4 (18 CFR 803.3 & 803.4): 

a. Diversions of water into or out of 
the Susquehanna River Basin. 

b. Surface water withdrawals for 
which the Commission has primary 
review authority as may be applicable 
within the signatory states; provided, 
however, that the Commission shall 
exercise as it deems necessary overview 
of proposed surface withdrawals and 
subsequent allocations of water and 
shall exempt such overview action from 
its project review fees, 

c. Hydroelectric projects. 
d. Stream encroachments including 

local flood protection projects and 
impoundments having potential to cause 
interstate effects, or such other projects 



Federal Register / Vol. 56, No. 144 / Friday, July 26, 1991 / Notices 34237 

as the Commission may determine 
necessary. 

e. Consumptive uses as defined and 
regulated by Commission Regulation 
B03.61 (18 CFR § 803.61). 

f. Ground-water withdrawals as 
defined and regulated by Commission 
Regulation 803.62 (18 CFR § 803.62). 

3. Fee Schedule 
a. All projects involving consumptive 

use of water will be charged an 
application fee based on their requested 
consumptive use in accordance with the 
following schedule: 

(i) Projects consuming water in excess 
of a consecutive thirty day average of 
20,000 gpd for not more than any single 
90 consecutive day period each calendar 
year—$250.00; and 

(ii) All other projects as follows: 

20,000 gallons per day (gpd)-100,000 
gpd. $750 

100,001 gpd-500,000 gpd. 3,000 
500,001 gpd-1 million gallons per 

day (mgd).   6,000 
Over 1 mgd. 12,000 

b. All hydropower projects will be 
charged an application fee based on 
name plate generation capacity as 
follows: 

Less than 1 megawatt... $250 
1-10 megawatts... 1.500 
Greater than 10 megawatts... 7,500 

These fees will be charged for review 
of applications for FERC exemption, 
short form, or regulcu- license, if the 
hydro project requires Commission 
review and approval as per paragraph 2 
above. No fee will be charged for review 
of applications for a preliminary permit. 

c. Stream encroachments—$2,500. 
d. All other project review fees will be 

based on the quantities of water 
requested in the application as follows: 

Up to 250.000 gpd___ $1,000 
250,001 to 500,000 gpd_ 2,000 
500,001 gpd to 1 mgd_ 3,000 
Over 1 mgd..... 4,000 

e. If any project involves more than 
one of the above elements, the highest of 
the applicable fees shall apply. 

4. The applicable fee shall ^ 
submitted upon billing by the 
Commission. Modification of projects 
previously approved by the Conunission 
shall require submission of a review fee 
as provided herein unless the 
Commission finds that the said 
modification requires no significant 
review by staff. 

5. Except as otherwise provided by 
contract, the sponsors of projects 

previously approved by the Commission 
shall be required to pay an annual 
compliance monitoring fee as follows: 

a. All consumptive use projects will 
be charged as follows: 

(i) Projects consuming water in excess 
of a consecutive thirty day average of 
20,000 gpd for not more than any single 
90 consecutive day period each calendar 
year will be exempted; and 

(ii) All other projects as follows: 

20,000 gpd—100,000 gpd.. $100 
100,001 gpd—1 mgd... 500 
Over 1 mgd..... 1,500 

b. All groimd-water withdrawal 
projects will be charged $100. 

c. Projects having special monitoring 
requirements may be assessed annual 
fees as determined by Commission 
review. 

d. Projects that have consumptive use 
fi-om ground-water sources will be 
cheuged a fee from each category of a 
and b above. 

6. In assessing the application fees, 
the Commission shall give a dollar for 
dollar credit to the project sponsor for 
any application fees paid to any 
signatory {igency for the same scope of 
review on the same project. 

7. Whenever, under the guidelines and 
requirements of Commission Regulation 
18 CFR part 803, subpart G §§ 803.40- 
803.51, the Commission holds a public 
hearing or an adjudicatory hearing on a 
project, the project sponsor shall be 
required to pay the reasonable costs of 
holding and making a record of said 
hearing. 

8. Revenues received pursuant to this 
resolution shall be deposited in the 
Commission’s general fund and be 
appropriated for use in support of the 
Commission’s Annual Expense Budget. 

Authority: Susquehanna River Basin 
Compact 84 Stat 1509 et seq. 

Dated: July 16,1991. 

Robert). Bielo, 

Executive Director. 

(FR Doc. 91-17734 Filed 7-25-VL-. 8:45 am] 

BHJJNQ CODE 704(H)t-M 

DEPARTMENT OF TRANSPORTATION 

Office of the Secretary 

lOrder 91-7-24] 

Fitnese Determination of Rocky 
Mountain Helicopters, Inc^ D/B/A 
Rocky Mountain Aviation D/B/A 
Advantage Airiines 

AOB4CV: Department of Transportation. 

action: Notice of commuter air carrier 
fitness determination, order to show 
cause. 

summary: The Department of 
Transportation is proposing to find that 
Rocky Mountain Helicopters, Inc. d/b/a 
Rocky Mountain Aviation d/b/a 
Advantage Airlines is fit, willing, and 
able to provide commuter air service 
under section 419(e) (1) of the Federal 
Aviation Act. 

RESPONSES: All interested persons 
wishing to respond to the Department of 
Transportation’s tentative fitness 
determination shoidd file their 
responses with the Air Carrier Fitness 
Division, P-56, room 6401, Department of 
Transportation, 400 Seventh Street, SW., 
Washington, DC 20590, and serve them 
on all persons listed in Attachment A to 
the order. Responses shall be filed no 
later than August 6,1991. 

FOR FURTHER INFORMATION CONTACT. 

Mrs. Janet A. Davis, Air Carrier Fitness 
Division, Department of Transportation. 
400 Seventh Street, SW., Washington, 
DC 20590, (202) 366-9721. 

Dated; July 22,1991 

Patrick V. Murphy, Jr., 

Deputy Assistant Secretary for Policy and 
International Affairs. 

(FR Doc. 91-17722 Fiied 7-25-91:8:45 am] 

BILUNQ CODE 4»10-62-«l 

(Order 91-7-25] 

Fitness Determination of Safe Air 
Intemationai, Inc. d/b/a Island 
Express. 

AGENCY: Department of Transportation. 

action: Notice of Commuter Air Carrier 
Fitness Determination; order to show 
cause. 

summary: The Department of 
Transportation is proposing to find that 
Safe Air Intemationai, Inc. d/b/a Island 
Express is fit. willing, and able to 
provide commuter air service under 
section 419(e) of the Federal Aviation 
Act. 
RESPONSES: All interested persons 
wishing to respond to the Department of 
Transportation’s tentative fitness 
determination should file their 
responses with the Air Carrier Fitness 
Division, P-56, room 6401, Department of 
Transportation, 400 Seventh Street, SW„ 
Washington, DC 20590, and serve them 
on all persons listed in Attachment A to 
the order. Responses shall be filed no 
later than August 6,1991. 

FOR FURTHER INFORMATION CONTACT 

Mrs. Barbara P. Dunnigan, Air Carrier 
Fitness Division, Department of 
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Transportation, 400 Seventh Street. SW^ 
Washington. DC 20590, (202] 366-2342. 

Dated: July 22.1991. 

Patrick V. Murphy, Jr., 
Deputy Assistant Secretary fix-Policy and 

International Affairs. 

[FR Doc. 91-17723 Hied 7-25-91; 8:45 am] 

BttJJNO COOK 4t1S-eS4i 

Advisory Commission on Conferences 
in Ocean Shipping; Notice of Open 
Meeting 

AOCNCV: Department of Transportation 
(DOT), Office of the Secretary. 

ACnOfC Notice of open meeting of the 
Advisory Commission on Conferences in 
Ocean Shipping. 

SUIMSARV: The Commission will be 
holding its fourth field hearing in 
Portland, OR on August 9,1991; the 
hearing will be open to the public. In the 
morning, the Commission plans to focus 
on issues related to antitrust immunity 
for conferences and other participants in 
the ocean shipping industry. In the 
afternoon, the Commission plans to hear 
testimony on all issues relating to the 
Shipping Act of 1984 and conferences in 
the ocean shipping industry. 

DATES: Public hearing: Friday, August 9, 

1991, 8:30 aun. to 5 p.m. Pdt Deadline for 
requests to speak at the public hearing: 
Friday, August 2,1991. 

ADDRESS: The address for the public 
hearing is World Trade Center, One 
World Trade Center Portland, Portland, 
OR, 97204, in the Mezzanine Level, 
Rooms 1, 2, and 3. 

FOR FURTHER INFORMATION CONTACT: 
James L Reitzes, Economist, or Ruth 
Dicker, Counsel, Advisory Conunission 
on Conferences in Ocean Shipping, 
Department of Transportation, 400 
Seventh Street, SW., room 5102, 
Washington, E)C 20590; telephone (202) 
366-9781; FAX (202) 366-7870. 

SUPRLEIII»(TARV MFORMATION: The 
Commission was created by the 
Shipping Act of 1964 to conduct an 
independent and comprehensive study 
of conferences in ocean shipping, 
particularly whether the Nation would 
be best served by prohibiting 
conferences, or by closed or open 
conferences. The Commission is to 
provide its report, including 
recommendations, to the President and 
the Congress by April 10,1992. The 
Commission began formal operations on 
April 10,1991, at a day-long open 
meeting in Washington. DC, at which 
the Commission heard reports from 
Federal agencies on the impact of the 
1984 Act and discussed issues to be 
studied by the Commission. 

As part of its study, the Commission 
has been bolding a series of public 
hearings around the United ^ates. It 
held bearings on June 3.1991 m New 
Orleans, LA; June 21.1991, in San 
Francisco, CA; and July 12,1991 in 
Charieston, SC. The last hearing is 
scheduled for New Ycnk. NY (September 
13,1991). At each hearing, a part of the 
day has been dedicated to issues 
generally raised by the 1984 Act and 
part of each hearing has focused on a 
specific predesignated issue. 

The Commission will be holding its 
fourth field hearing on August 9,1991 in 
Portland, OR, at The World Trade 
Center Portland, Portland, OR 97204, in 
Mezzanine Level Rooms 1. 2, and 3. 
Attendance is open to the public but 
limited to space available. The morning 
session will be devoted to testimony on 
issues related to antitrust immunity for 
conferences and other participants in 
the ocean shipping industry. The 
afternoon session will be open to 
receive testimony on any aspect of the 
Shipping Act of 1984. 

Interested members of the public are 
invited to address the Commission at 
the August 9,1991 hearing. In order to be 
assured of an opportunity to do so, each 
person wishing to speak should contact 
James Reitzes or Ruth Dicker at the 
address set out above by August 2,1991. 
Each such person is also requested to 
provide by August 2,1991 a copy of the 
testimony he/she wiU present at the 
Commission hearing. Persems from 
similar segments of the international 
ocean shipping industry (e.g., shippers, 
fi'eight forwarders, carriers] may be 
grouped into panels of 2-3 persons. In 
this situation, each person will be given 
5 minutes to summarize (give key points 
of) his testimony, followed by a 15 
minute question and answer period. 
Persons who the staff believes cannot 
effectively be placed in a panel wdll 
present testimony individually, followed 
by a question and answer period. 
Persons appearing before Ae 
Commission are encouraged to support 
all opinions with factual information 
and evidence. To the extent that time 
permits and that it does not disrupt the 
orderly process of the meeting and will 
not be unfair to any person, persons 
who do not make prior written requests 
to speak will be given opportunity to do 
so as part of the afternoon session. 

Persons who wish to provide written 
comments for the Commission’s 
consideration may do so at any time by 
forwarding them to the address set out 
above. 

Issued in Washington, DC cm July 24,1991. 

FloiizeUe B. User, 

Executive Director. 
[FR Doc. 91-17944 Filed 7-26-91; 8:45 am) 

SILUNO CODE 4S10-4S-N 

Office of Hearings 

[U.S.-ltaly Service Caee Docket 47654] 

Assignment of Proceeding 

This proceeefing has been assigned to 
Chief Administrative Law Judge John J. 
Mathias. All future pleadings and other 
communications regarding the 
proceeding shall be served on him at the 
Office of Hearings, M-50, room 9228, 
Department of Transportation. 400 
Seventh Street, SW,, Washington, DC 
20590. Telephone; (202) 366-2142. 
Jdm ), Mathias, 
Chief Administrative Law Judge. 

(FR Doc. 91-17855 Piled 7-25-91; 8:45 amj 

BUJJNftCOOE 4S10-42-M 

[U.S.-ltaly Scrvica CaM Docket 47654) 

Prehearing Conference 

Notice is hereby given that a 
prehearing conference in the above 
entitled matter is assigned to be held on 
August 7.1991, at 10 a.m. (local time], in 
room 5332, Nassif Building, 400 Seventh 
Street, SW., Washington, DC, before 
Administrative Law Judge John J. 
Mathias. Order 91-7-28, instituting this 
proceeding was issued on July 22,1991, 
and posted on that same date. 

In order to facilitate the conduct of the 
conference, all parties and potential 
parties are directed to submit one copy 
to each entity on the attached service 
list and six copies to the Judge of (1) 
proposed statement of the issues; (2) 
proposed stipulations; and (3) proposed 
changes in request for information and 
evidence set forth in the appendix to 
Order 91-7-26 Public Counsel will 
circulate their material cn or before July 
26,1991, and the other parties and 
potential parties shall do so on or before 
August 2,1991. The submissions of other 
parties and potential parties shall be 
limited to points on which they differ 
with Public Counsel and shall follow the 
numbering and lettering used by Public 
Counsel to facilitate cross-referencing. 

The Instituting Order in this 
proceeding sets a deadline for the 
Recommended Decision in this mater of 
December 6.1991. In order to adhere to 
this deadline, the case will be set for 
hearing on October 1 through 4,1991. If 
additional time is needed for the 
presentation of evidence, we will have 
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to have extended hours on those dates, 
and. possibly, also hold hearings on 
October 5 and 6. The prescribed 
deadline will also require an expedited 
schedule in other respects. Accordingly. 
I expect to adhere to the following 
procedural schedule: 

Direct Exhibits vdll be due: August 28. 
1991 

Rebuttals will be due: September 24, 
1991 

Posthearing briefs will be due: October 
25.1991» 

Recommended Decision on or before: 
December 6,1991 

In view of the expedited schedule the 
parties and potential parties are advised 
to begin the preparation of their 
testimony and exhibits immediately. All 

‘ Due to the short deadline provided, there will be 
no time for reply briefs. 

parties to the proceeding will be 
expected to cooperate in bringing this 
matter to decision within the prescribed 
deadline. 

So Ordered. 

John |. Mathias. 

Chief Administrative Law Judge. 
[FR Doc. 91-17856 Filed 7-25-91:8:45 am) 

BILUNG CODE 4S10-2S-«I 
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Sunshine Act Meetings 
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Federal Register 

Vol. 56. No. 144 

Friday. July 26. 1991 

This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act" (Pub. L 94-409) 5 U.S.C. 552b(e)(3). 

FARM CREDIT AOMiNiSTRATION 

Farm Credit Administration Board; 
Special Meeting 

agency: Farm Credit Administration. 

SUMMARY: Notice is hereby given, 
pursuant to the CJovemment in the 
Sunshine Act (5 U.S.C. 552b(e)(3)), of the 
special meeting of the Farm Credit 
Administration Board (Board). 

DATE AND TIME: The special meeting of 
the Board was held at the offices of the 
Farm Credit Administration in McLean. 
Virginia, on July 25,1991, from 10:00 a.m. 
until such time as the Board concluded 
its business. 

FOR FURTHER INFORMATION CONTACT: 

Curtis M. Anderson, Secretary to the 
Farm Credit Administration Board. (703) 
883-^1003. TDD 703 883-4444. 

ADDRESS: Farm Credit Administration, 
1501 Farm Credit Drive, McLean, 
Virginia 22102-5090. 

SUPPLEMENTARY INFORMATION: This 
meeting of the Board was closed to the 
public pursuant to exemptive provisions 
of the Government in the Simshine Act. 
The matter considered at the meeting 
was: 

Closed Session* 

New Business 

• Government-Sponsored Enterprises— 
Agency Options 

Dated: July 24,1991. 

Curtis M. Anderson, 
Secretary, Farm Credit Administration Board. 

[FR Doa 91-17956 Filed 7-24-90; 3:13 pm] 
BILUNG CODE 6705-01-M 

* Session closed to the public—exempt pursuant 
to S U.S.C. S 552b(c)(9). 

FEDERAL DEPOSIT INSURANCE 

CORPORATION 

Notice of Agency Meeting 

Pursuant to the provisions of the 
"Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
the Federal Deposit Insurance 
Corporation's Board of Directors will 
meet in open session at 2:00 p.m. on 
Tuesday, July 30,1991, to consider the 
following matters: 

Memorandum and resolution re: Final 
amendments to part 308 of the Corporation's 
rules and regulations, entitled "Rules of 
Practice and Procedures,” which make 
uniform those rules concerning formal 
enforcement actions. 

Memorandum and resolution re: Proposed 
amendments to the Corporation’s rules and 
regulations in the form of a new part 356, 
entitled “Insider Transactions—Conflicts of 
Interest," which would: (1) Provide that 
business dealings (other than extensions of 
credit) between an insured nonmember bank 
and its directors, executive officers, principal 
shareholders and related interests of such 
persons must meet an arms-length standard. 
(2) require that covered business dealings be 
approved by the bank's board of directors in 
advance if the dollar value of the business 
dealings exceed a certain aggregate figure, (3) 
require bank insiders to disclose their 
conflicts of interest, (4) provide for certain 
recordkeeping requirements, (5) require the 
bank's board of directors to adopt written 
guidelines governing covered business 
dealings, and (6) prohibit insured nonmember 
banks from investing in real estate in which 
any of the bank's directors, executive 
officers, principal shareholders or related 
interests of such persons has an equity 
interest. 

The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 55017th Street N.W., 
Washington, D.C. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Hoyle L. Robinson, Executive 
Secretary of the Corporation, at (202) 
898-6757. 

Dated: July 23.1991. 
Federal Deposit Insurance Corporation. 
Hoyle L Robinson, 
Executive Secretary. 
[FR Doc. 91-17873 Filed 7-24-91:8:48 am] 
BILUNG CODE 6714-01-M 

RESOLUTION TRUST CORPORATION 

Notice of Agency Meeting 

Pursuant to the provisions of the 
"Government in the Sunshine Act" (5 
U.S.C. 552b), notice is hereby given that 
the Board of Directors of the Resolution 
Trust Corporation will meet in open 
session following the FDIC open session 
that begins at 2:00 p.m. on Tuesday, July 
30,1991 to consider the following 
matters: 

Summary Agenda; 

• Memorandum re: 
Delegations of authority relating to staffing. 

• Memorandum re: 
Delegations of authority relating to 

personnel. 

Discussion Agenda; 

• Memorandum re: 
Proposed rule regarding the establishment 

of minority and women contracting 
program to ensure inclusion, to the 
maximum extent possible, of Hrms 
owned by minorities and women in RTC 
contracting activities. 

• Memorandum re: 
Proposed revisions to indemnihcation of 

contractors. 
• Memorandum re: 

Mid-year budget review and staffing 
analysis. 

The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 500—17th Street, 
NW., Washington, DC. 

Requests for further information 
concerning the meeting may be directed 
to Mr. William J. Tricarico, Assistant 
Executive Secretary of the Resolution 
Trust Corporation, at (202) 418-7282. 

Dated: July 23.1991. 
Resolution Trust Corporation. 

William J. Tricarico, 

Assistant Executive Secretary. 

[FR Doc. 91-17923 Filed 7-24-91:12:10 pm) 

BILUNG CODE 6714-01-41 
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Corrections Federal Register 

Vol. 56. No. 144 

Friday, July 26, 1991 

34243-35405 

This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, arxf Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
correctiorts are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue. 

DEPARTMENT OF EDUCATION 

Office of Special Education and 
Rehabilitative Services; intent To 
Compromise a Claim, Minnesota 
Department of Education 

Correction 

In notice document 91-17069 
appearing on page 33026 in the issue of 

Thursday, July 18,1991, make the 
following correction: 

In the second column, in the hrst full 
paragraph, in the third line from the 
bottom insert the following before the 
paren: 

“On July 20,1990, the MDE filed a 
timely application for review with the 
OfBce of Administrative Law Judges. 
Subsequent to the filing of its appeal, the 
MDE submitted additional 
documentation to OSERS in order to 
rebut the findings. On May 13,1991, the 
Assistant Secretary Hied a Notice of 
Reduction of Claim in which he 
determined that the statewide projection 
for the child count should be dropped 
and the cost disallowance should be 
reduced to $2,318.27, which is the total 
pro rata share of EHA-B funds for each 

of the remaining seven ineligible 
students. The MDE has agreed to repay 
this amount in full. 

With respect to the time distribution 
issue, the f^E submitted additional 
documentation in an attempt to justify 
the EHA-B charges for the eight 
employees questioned in the PDL No 
question exists that these employees 
worked substantially on activities that 
could be reimbursed by EHA-B funds. 
The Federal interest involved in this 
case is that of ensuring that the amount 
of time spent by each employee is 
proportionate to the salary costs 
charged to the program. (34 CFR part 74, 
appendix C, part II. section B, paragraph 
10.b." 

BiU.INQ CODE 1S0S-01-O 
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ARCHITECTURAL AND 
TRANSPORTATION BARRIERS 
COMPLIANCE BOARD 

36 CFR Part 1191 

[Docket No. 90-2] 

RIN 3014-AA09 

Americans With Disabilities Act (ADA) 
Accessibility Guidelines for Buildings 
and Facilities 

agency: Architectural and 
Transportation Barriers Compliance 
Board. 
ACTION: Final guidelines. 

summary: The Architectural and 
Transportation Barriers Compliance 
Board is issuing final guidelines to assist 
the Department of Justice to establish 
accessibility standards for new 
construction and alterations in places of 
public accommodation and commercial 
facilities, as required by title III the 
Americans with Disabilities Act (ADA) 
of 1990. The guidelines will ensure that 
newly constructed and altered portions 
of buildings and facilities covered by 
title III of the ADA are readily 
accessible to and usable by individuals 
with disabilities in terms of architecture 
and design, and communication. The 
Department of Justice has proposed to 
adopt the guidelines as the accessibility 
standards for new construction and 
alterations in places of public 
accommodation and commercial 
facilities for purposes of title III of the 
ADA. 

EFFECTIVE DATE: July 26,1991. 

FOR FURTHER INFORMATION CONTACT: 

James Raggio, Office of the General 
Counsel, Architectural and 
Transportation Barriers Compliance 
Board, llll-18th Street, NW., Suite 501, 
Washington, DC 20036. Telephone (202) 
653-7834 (Voice/TDD). This is not a toll- 
fi'ee number. This document is available 
in accessible formats (cassette tape, 
braille, large print, or computer disc) 
upon request. 

SUPPLEMENTARY INFORMATION: 

Statutory Background 

The Americans with Disabilities Act 
(ADA) of 1990 extends to individuals 
with disabilities comprehensive civil 
rights protections similar to those 
provided to persons on the basis of race, 
sex, national origin, und religion under 
the Civil Rights Act of 1964. Title III of 
the ADA, which becomes effective on 
January 26,1992, prohibits 
discrimination on the basis of disability 
in places of public accommodation by 
any person who owns, leases or leases 
to, or operates a place of public 

accommodation. As discussed below, 
title III establishes accessibility 
requirements for new construction and 
alterations in places of public 
accommodation and commercial 
facilities. 

“Public accommodation” is defined by 
section 301(7) of the ADA as including 
the following twelve categories of 
private entities if their operations afiect 
commerce: 

(1) An inn, hotel, motel, or other place of 
lod^ng, except for an establishment located 
within a building that contains not more than 
five rooms for rent or hire and that is actually 
occupied by the proprietor of such 
establishment as the residence of such 
proprietor; 

(2) A restaurant, bar, or other 
establishment serving food or drink; 

(3) A motion picture house, theater, concert 
hall, stadium, or other place of exhibition or 
entertainment; 

(4) An auditorium, convention center, 
lecture hall, or other place of public 
gathering; 

(5) A bakery, grocery store, clothing store, 
hardware store, shopping center, or other 
sales or rental establishment; 

(6) A laundromat, dry-cleaner, bank, barber 
shop, beauty shop, travel service, shoe repair 
service, funeral parlor, gas station, office of 
an accountant or lawyer, pharmacy, 
insurance office, professional office of a 
health care provider, hospital, or other 
service establishment; 

(7) A terminal, depot, or other station used 
for specified public transportation; 

(8) A museiun, library, gallery, or other 
place of public display or collection; 

(9) A park, zoo, amusement park, or other 
place of recreation; 

(10) A nursery, elementary, secondary, 
undergraduate, or postgraduate private 
school, or other place of education; 

(11) A day care center, senior citizen 
center, homeless shelter, food bank, adoption 
agency, or other social service center 
establishment; and 

(12) A gymnasium health spa, bowling 
alley, golf course, or other place of exercise 
or recreation. 

The legislative history states that 
these twelve categories “should be 
construed liberally consistent with the 
intent of the legislation that people with 
disabilities should have equal access to 
the array of establishments that are 
available to others who do not currently 
have disabilities.” H. Rept. 101-485, pt. 
2, at 100. 

“Commercial facilities” are defined by 
section 301(1) of the ADA as facilities 
that are intended for nonresidential use 
and whose operations will affect 
commerce. The legislative history states 
that the term is to be interpreted broadly 
to cover commercial establishments that 
are not included within the specific 
definition of “public acconunodation” 
such as office buildings, factories, and 

other places in which employment will 
occur. H. Rept. 101-485, pt, 2, at 116-17. 

Section 303 of the ADA establishes 
accessibility requirements for new 
construction and alterations in places of 
public accommodation and commercial 
facilities. With respect to new 
construction, section 303(a)l) requires 
that places of public accommodation 
and commercial facilities designed or 
constructed for first occupancy after 
January 26,1993, must be readily 
accessible to and usable by individuals 
with disabilities, except where an entity 
can demonstrate that it is structurally 
impracticable. When alterations are 
made that affect or could affect usability 
of or access to a place of public 
accommodation or commercial facility, 
section 303(a)(2) requires that the 
alterations be made in such a manner 
that, to the maximum extent feasible, 
the altered portions of the facility are 
readily accessible to and usable by 
individuals with disabilities. In addition, 
where alterations affect or could affect 
usability of or access to an area of the 
facility containing a primary function, 
section 303(a)(2) requires that the 
alterations be made in such a manner 
that, to the maximum extent feasible, 
the path of travel to the altered area, 
and the restrooms, telephones, and 
drinking fountains serving the altered 
area are readily accessible to and 
usable by individuals with disabilities 
imless it is disproportionate to the 
overall alterations in terms of cost and 
scope, as determined imder criteria 
established by the Attorney General. 

Section 303(b) of the ADA contains an 
exception which specifies that the 
installation of an elevator is not 
required for newly constructed or 
altered facilities that are less than three 
stories or have less than 3,000 square 
feet per story unless the building is a 
shopping center, shopping mall, the 
professional office of a health care 
provider, or another type of facility 
determined by the Attorney General to 
require the installation of an elevator 
based on the usage of the facility. 

According to the legislative history, 
the term “readily accessible to and 
usable by” is intended to provide “a 
high degree of convenient accessibility” 
and “enable people with disabilities 
(including mobility, sensory, and 
cognitive impairments) to get to, enter 
and use a facility.” H. Rept. 101-485, pt. 
2, at 117-18. The term includes 
“accessibility of parking areas, 
accessible routes to and from the 
facility, accessible entrances, usable 
bathrooms and water fountains, 
accessibility of public and common use 
areas, and access to the goods, services, 
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programs, facilities, accommodations 
and work areas available at the facility.’ 
Id. The legislative history further 
explains that when identical featmes 
will generally serve the same function, 
only a reasonable number must be 
accessible depending on such factors as 
their use, location, and number, 
however, when identical features will 
generally be used in different ways, 
each one must be accessible in most 
situations. H. Rept. 101-485, pt. 2, at 118; 
H. Rept. 101-485, pt, 3, at 61. For 
example, only a reasonable number of 
spaces in a parking lot or stalls within a 
restroom would have to be accessible, 
but all meeting rooms at a conference 
center would have to be accessible 
because each one may be used for 
different purposes at any given time. Id. 

Under section 504 of the ADA, the 
Architectural and Transportation 
Barriers Compliance Board is required 
to issue guidelines to assist the 
Department of Justice to establish 
accessibility standards for new 
construction and alterations in places of 
public accommodation and commercial 
facilities covered by title III.^ Section 
504 requires that the guidelines 
supplement the existing Minimiun 
Guidelines and Requirements for 
Accessible Design (MGRAD) and 
“establish additional requirements, 
consistent with this Act, to ensure that 
buildings (and) facilities * * * are 
accessible in terms of architecture and 
design * * * and communication, to 
individuals with disabilities.^ Section 

‘ The Board is an independent Federal agency 
established pursuant to section 502 of the 
Rehabilitation Act of 1973 to ensure that the 
requirements of the Architectural Barriers Act of 
1908 are met and to propose alternative solutions to 
architectural, transportation, communication, and 
attitudinal barriers faced by individuals with 
disabilities. The Board consists of 12 members 
appointed by the President from among the general 
public, at least six of whom are required to be 
individuals with disabilities, and the heads of 11 
Federal agencies or their designees whose positions 
are Executive Level fV or above. The Federal 
agencies are: The Departments of Health and 
Human Services, Education, Transportation, 
Housing and Urban Development, Labor, Interior, 
Defense, Justice, and Veterans Affairs: General 
Services Administration; and United States Postal 
Service 

* The Board developed MGRAD to assist the 
General Services Administration, Department of 
Defense, Department of Housing and Urban 
Development, and United States Postal Service to 
establish accessibility standards for those federally 
owned, leased, or fmanced buildings covered by the 
Architectural Barriers Act of 1968. See 38 CFR part 
1190. The standards established by those agencies 
are known as the Uniform Federal Accessibility 
Standards (UFAS) and are generally consistent with 
MGRAD. 

504 also requires that the guidelines 
include provisions for alterations to 
qualified historic properties. 

The Department of Justice is 
responsible for issuing final regulations 
to implement the provisions of title III of 
the ADA except for transportation 
vehicles. Section 306(c] of the ADA 
requires that the Department of Justice’s 
final regulations include accessibility 
standards for new construction and 
alterations of buildings and facilities 
covered by title III of the ADA that are 
consistent with the Board’s guidelines. 
On February 22,1991, the Department of 
Justice proposed to adopt the Board’s 
proposed guidelines with any changes 
made by the Board as the accessibility 
standards for purposes of title III of the 
ADA. See Department of Justice’s 
proposed regulations, 28 CFR 34.406(a] 
and Appendix A to part 36—Standards 
for Accessible Design at 56 FR 7478, 
7492, 7494 (February 22,1991). 

Proposed Guidelines 

On January 22,1991, the Board 
published a notice of proposed 
rulemaking (NPRM) in the Federal 
Register which contained the proposed 
Americans With Disabilities Act (ADA) 
Accessibility Guidelines For Buildings 
and Facilities (56 FR 2296). The 
proposed guidelines were modeled on 
the Uniform Federal Accessibility 
Standards (UFAS) which are generally 
consistent with MGRAD and use the 
same format and niunbering system as 
the American National Standard 
Specifications for Making Buildings and 
Facilities Accessible to and Usable by 
Physically Handicapped People (ANSI 
A117.1-1980).3 Where the ADA 
estabishes requirements that differ fi'om 
MGRAD or UFAS. the ADA 
requirements were followed. 

The proposed guidelines contained; 
* General provisions (sections 1 

through 3) which include the purpose 
section, general information about the 
guidelines, miscellaneous instructions, 
and definitions. 

* Scoping provisions (sections 4.1.1 
through 4.1.7) which include the 
application section and scoping 
requirements for new construction of 
sites and exterior facilities, new 
construction of buildings and facilities, 
additions, alterations, and alterations to 
qualified historic properties. 

* The ANSI A117.1 standard was revised in 1986 
after UFAS was adopted. The 1980 and 1988 
versions of the ANSI A117.1 standard are very 
similar and both are currently in use. As discussed 
under the general issues, the ANSI A117.1 standard 
is in the process of being revised again and the 
Board intends to coordinate its work with the ANSI 
A117 Committee. 

• Technical specifications (sections 
4.2 through 4.34) which reprint the test 
and illustrations of the ANSI A117.1- 
1980 standard with differences in the 
text noted by italics. 

• Special application sections 
(sections 5 through 10) which include 
additional requirements for restaurants 
and cafeterias, medical care facilities, 
business and mercantile facilities, 
libraries, transient lodging, and 
transportation facilities.^ 

• An appendix which contains 
additional information to aid in 
understanding the guidelines, and 
designing buildings and facilities for 
greater accessibility. 

The NPRM also asked questions and 
sought information on a number of 
specific issues related to the proposed 
guidelines. 

Public Hearings and Comments 

The Board held 14 public hearings 
aroimd the country on the proposed 
guidelines between February 11,1991 
and March 7,1991. A total of 450 people 
presented testimony on the proposed 
guidelines at the hearings. In addition, 
1,585 written comments were submitted 
to the Board by the end of the comment 
period on March 25,1991. Another 280 
comments were received between 
March 26,1991 and April 3,1991. 
Although those comments were not 
timely, they were analyzed along with 
the comments received by March 25, 
1991. The Board did not find it practical 
to consider comments received after 
April 3,1991. In all, the Board received 
over 12,000 pages of comments and 
testimony on the proposed guidelines. 

The Board received comments and 
testimony from a broad range of 
interested individuals and groups. Ten 
categories were identified and 
approximately the following munbers 
submitted timely comments or testimony 
for each category: 

* The NPRM reserved section 10 for 
transportation facilities. The Board issued a 
supplemental notice of proposed rulemaking 
(SNPRMJ in the Federal Register on March 20.1990 
which proposed additional requirements for 
transportation facilities that would make the 
guidelines also applicable to transportation 
facilities constructed or altered by public entities 
covered by title II of the ADA (56 FR 11874). The 
Department of Transportation has also proposed to 
adopt the Board's guidelines as the accessibility 
standards for transportation facilities for purposes 
of title U of the ADA. See Department of 
Transportation's proposed regulations, 49 CFR 
37.13(b] and Appendix B to Part 37—Standards for 
Accessible Transportation Facilities at 56 FR 13861, 
13881, and 13907 (April 4,1991), 
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1270 Individuals who identified themselves 
as having a disability or who voiced 
a “consumer” perspective, and orga¬ 
nizations representing these per¬ 
sons. For purposes of convenience, 
this category is referred to as “indi¬ 
viduals with disabilities and their 
organizations” in the section-by-sec- 
tion analysis. 

100 Government agencies involved with 
disability issues. 

60 Building code officials and State agen¬ 
cies responsible for accessibility. 

80 Architects, designers, engineers, and 
organizations representing these 
persons. 

320 Businesses and organizations repre¬ 
senting businesses. 

60 Manufacturers. 
20 Transit agencies. 
50 Building owners and managers, and 

organizations representing these 
persons. 

50 OAer government agencies. 
20 Other persons or organizations not in 

the above categories. 

The conunents and testimony were 
sorted by section and analyzed. For 
some sections, the comments were 
grouped around certain issues or 
questions identified in the NPRM. For 
other sections, the comments were 
scattered. A large number of 
commenters, especially individuals with 
disabilities and their organizations, 
expressed support for the guidelines, as 
proposed. Some commenters requested 
that sections be clarified or made 
recommendations for changes, including 
deletion of sections. Further, it was 
evident fi-om some comments that a few 
of the proposed provisions in the NPRM 
were unclear and needed to be revised. 
With respect to those commenters who 
recommended changes, a few submitted 
data or studies in support of their 
recommendations; however, most 
recommendations were based on 
individual opinions or preferences. 
Where data or studies were not 
submitted in support of a recommended 
change, the Board was inclined to retain 
the provisions taken from the MGRAD, 
UFAS, and the ANSI A117.1 standard, 
especially with respect to the technical 
specifications in 4.2 through 4.34, unless 
more than a few commenters or an 
organization representing the interests 
of a large group believed that the 
provision was inadequate or otherwise 
in need of change. The Board considered 
each of those recommended changes on 
its merits. In some sections, commenters 
pointed out a need for new or additional 
requirements but further research or 
study is necessary for the Board to 
develop guidelines in the area. Some 
commenters asked questions regarding 

application of the guidelines to specific 
situations. 

Due to the large number of comments 
received and the deadline for issuing the 
final guidelines, it is not possible for the 
Board to respond to each comment in 
this preamble. The Board has made 
every effort within the time available to 
respond to significant comments in the 
section-by-section analysis. As 
discussed under specific sections, the 
Board has reserved action in some areas 
pending further study or research. The 
Board has an on-going research and 
technical assistance program and plans 
to periodically review and up-date the 
guidelines tc ensure that they remain 
consistent with technological 
developments and changes in model 
codes and national standards, and meet 
the needs of individuals with 
disabilities. 

General Issues 

Coordination of Board and ANSI 
Processes 

Many commenters generally 
supported using the ANSI A117.1—1980 
standard as the basis for the technical 
specifications of the guidelines since 
that standard or its 1986 update is 
incorporated or reference in many State 
and local building codes and is 
generally accepted and understood by 
the building industry. The Council of 
American Building Officials (CABO), 
National Conference of States on 
Building Codes and Standards 
(NCSBCS), American Institute of 
Architects (AIA), and other commenters 
recommended that the Board coordinate 
any substantive changes to the ANSI 
A117.1 standard with the ANSI A117 
Committee in order to maintain a 
consistent and uniform set of 
accessibility standards which can be 
efficiently and effectively implemented 
at the State and local level through 
established building regulatory 
processes. ‘ 

The Board is a member of the ANSI 
A117 Committee and is committed to 
working cooperatively with the 
Committee. The ANSI A117 Committee 
solicited proposals for changes to the 

* The ANSI A117 Committee is responsible for 
periodically reviewing and up-dating the ANSI 
A117.1 standard. The Committee consists of 42 
organizations representing individuals with 
disabilities, architects and designers, building 
owners and managers, building product 
manufacturers, model code groups, building code 
officials, and government agencies. The Committee 
operates under due process and consensus 
procedures established by the American National 
Standards Institute. See American National 
Standards Institute, Procedures for the Development 
and Coordination of American National Standards, 
approved by ANSI Board of Directors September 9, 
1987. 

ANSI A117.1 standard in July 1989, a full 
year before the ADA was enacted. 
When the ADA was enacted in July 
1990, the Board was charged with the 
responsibility of issuing final guidelines 
in nine months. In order to meet this 
responsibility, the Board issued the 
NPRM on January 22,1991. The ANSI 
A117 Committee published draft 
revisions to the ANSI A117.1 standard 
on February 22,1991. The timing of these 
events did not permit the Board and the 
ANSI A117 Committee to fully 
coordinate their processes." 

Members of the ANSI A117 
Committee have objected to various 
changes proposed in the February 1991 
draft revisions to the ANSI A117.1 
standard and the group is scheduled to 
meet in July 1991 to review the 
objections. In voting on the draft 
revisions to the ANSI A117.1 standard, 
the Board recommended that the ANSI 
A117 Committee consider the final ADA 
guidelines with the goal of establishing a 
single accessibility standard that meets 
the requirements of the ADA and that 
can be incorporated or referenced by the 
Federal government, model codes, and 
State and local building codes. 

A single accessibility standard would 
greatly facilitate the certification of 
State and local codes by the Department 
of Justice.'' Establishing a single 
accessibility standard that meets the 
requirements of the ADA and that can 
be incorporated or referenced by all 
levels of government will also ensure 
that the ADA requirements are routinely 
implemented at the design stage when 
building plans are reviewed and permits 
issued by state and local building 
officials and that non-compliance can be 
discovered and corrected through the 
building inspection process before 
buildings are occupied. 

Several commenters also 
recommended that the Board adopt the 
draft scoping provisions developed by 
the CABO Board for the Coordination of 
the Model Codes (BCMC), The draft 
BCMC scoping provisions were 
developed before the ADA was enacted 
and do not meet all the requirements of 
the ADA. Further, the draft BCMC 
scoping provisions were not developed 

■ In an effort to make the guidelines generally 
consistent with the planned revisions to the ANSI 
A117.1 standard, the Board based some sections of 
the NPRM (e.g., alarms, detectable warnings, > 
signage) on proposed changes considered by the 
ANSI A117 Committee. 

’’ Section 30e(bKlKA)(ii) of the ADA provides 
that, on the application of a state or local 
government, the Attorney General may, in 
consultation with the Board, and after prior notice 
and a public hearing, certify that a state or local 
code meets or exceeds the accessibility 
requirements of the ADA. 
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in accordance with the same due 
process and consensus procedures 
followed by the ANSI A117 Committee.® 
Nonetheless, as discussed under speciflc 
provisions, the Board has considered the 
draft BCMC scoping provisions where 
they are consistent with the 
requirements of the ADA. 

Minimum Guidelines 

Several commenters remarked that 
section 504 of the ADA provides that the 
guidelines issued by the Board are to be 
"minimum guidelines” and that the 
NPRM exceeded the Board's statutory 
authority. Specifically, some of the 
commenters noted that the provisions in 
the NPRM for areas of refuge [areas of 
rescue assistance in the final 
guidelines], visual alarms, detectable 
warnings, and signage go beyond 
existing codes and standards. 

As discussed under the statutory 
background, section 504(a) of the ADA 
requires the Board to “issue minimum 
guidelines that shall supplement the 
existing Minimum Guidelines and 
Requirements for Accessible Design 
(MGRAD) * * The Board was 
authorized to develop MGRAD by the 
1978 amendments to the Rehabilitation 
Act of 1973 which required the Board to 
"establish minimum guidelines and 
requirements for the standards issued 
pursuant to * * * the Architectural 
Barriers Act of 1968.” 29 U.S.C. 
502(b)(7).® As originally promulgated by 
the Board, MGRAD contained detailed 
technical specifications which described 
how to make entrances, telephones, 
drinking fountains, toilet rooms, and 
other elements and spaces of a building 
or facility accessible; and scoping 
provisions which specified the extent to 
which the technical specifications must 
be followed, including which and how 
many elements and spaces are to be 
made accessible within a building or 
facility. The scoping provisions and 
technical specifications in MGRAD are 
considered to be “minimum guidelines” 
in that the four standard setting 
agencies under the Architectural 
Barriers Act of 1968 may exceed 

* The February 22.1991 draft revisions to the 
ANSI A117.1 standard reprinted the draft BCMC 
scoping provisions with modiHcations as an 
appendix to the standard. However, the draft BCMC 
scoping provisions are not part of the ANSI A117.1 
standard and are not approved by the American 
National Standards Institute. 

• The Architectural Barriers Act of 1968 requires 
that certain federally owned, leased, or financed 
buildings be accessible to individuals with 
disabilities. The General Services Administration, 
Department of Defense. Department of Housing and 
Urban Development, and United States Postal 
Service are responsible for establishing accessibility 
standards for those buildings covered by the 
Architectural Barriers Act of 1968. 

MGRAD’s requirements and establish 
standard that provide a greater level of 
accessibility. The Department of Justice 
and other standard setting agencies 
under the ADA can also exceed the 
Board's “minimum guidelines” and 
establish standards that provide greater 
accessibility. 

Congress specifically required in 
section 504 of the ADA that the Board 
“supplement the existing (MGRAD)” for 
purposes of title III of the ADA and 
further required that the “supplemental 
guidelines * * * establish additional 
requirements, consistent with this Act, 
to ensure that buildings (and) facilities 
* * * are accessible in terms of 
architecture and design, * * * and 
communication, to individuals with 
disabilities.” The legislative history 
further explains the Board's 
responsibilities as follows: 

In issuing the supplemental minimum 
guidelines and requirements called for under 
this legislation, the Board should consider 
whether other revisions or improvements of 
the existing MGRAD (including scoping 
provisions] are called for to achieve 
consistency with the intent and the 
requirements of this legislation. Particular 
attention should be paid to providing greater 
guidance regarding commimication 
accessibility. 

In no event shall the minimum guidelines 
issued under this legislation reduce, weaken, 
narrow, or set less accessibility standards 
than those included in existing MGRAD. H. 
Rept. 101-485, pt. 2, at 139. 

Further, Congress was clear that it 
intended “a high degree of convenient 
accessibility” and that minimum 
guidelines do not mean “minimal 
accessibility.” H. Rept. 101-485, pt. 2, at 
118. Thus, Congress authorized the 
Board to revise MGRAD and to 
establish new requirements where 
appropriate to ensure that newly 
constructed and altered buildings and 
facilities covered by title III of the ADA 
provide a high degree of convenient 
accessibility to individuals with 
disabilities. 

In carrying out its responsibilities, the 
Board considered research and studies 
which have been conducted since 
MGRAD was last revised: the work of 
the ANSI A117 Committee in updating 
the ANSI A117.1 standard; and 
developments in the model codes. As 
directed by Congress, the Board paid 
particular attention to those areas 
relating to communication accessibility, 
including public telephones equipped 
with volume controls, public text 
telephones, assistive listening systems 
for assembly areas, visual alarms, 
detectable warnings, and signage. 
Where possible and consistent with the 
ADA, the Board attempted to make 

provisions in the NPRM consistent with 
the planned revisions to the ANSI 
A117.1 standard. This was done for 
visual alarms, detectable warnings, and 
signage. In developing provisions for 
areas of rescue assistance, as further 
explained in the NPRM the Board 
looked to the proposed BCMC scoping 
provisions for the ANSI A117,1 standard 
and the 1991 Uniform Building Code. See 
56 FR 2296, at 2304 and 2309 (January 22, 
1991). 

The Board received many comments 
on the new provisions proposed in the 
NPRM. As ^ther discussed under the 
section-by-section analysis, the Board 
has carefully considered all the 
comments and many of the new 
provisions have been revised or clarified 
based on the comments. The Board 
believes that it has acted consistent 
with the statute in supplementing 
MGRAD and establishing new 
requirements where appropriate to 
ensure that buildings and facilities 
covered by title III of the ADA provide a 
high degree of convenient accessibility 
to individuals with disabilities. 

"User Friendly" Guidelines 

Several commenters recommended 
editorial changes to the guidelines. Some 
of these commenters noted that editorial 
changes have been proposed to the 
ANSI A117.1 standard and requested 
that the Board incorporate the proposed 
changes in the guidelines. 

The Board has attempted to make the 
guidelines as “user friendly” as possible, 
including using the ANSI format and 
numbering system and providing 
additional explanatory information in 
the appendix to the guidelines. The 
Board also intends to make available 
manuals explaining the guidelines and 
to provide training and technical 
assistance. With respect to the proposed 
editorial changes to the ANSI A117.1 
standard, the Board will consider all 
editorial changes to that standard after 
they have been approved by the ANSI 
A117 Committee. 

Relationship to Other Regulations and 
Laws 

A number of commenters requested 
clarification of the relationship between 
the Board's guidelines and section 
302(b)(2)(A)(iv) of the ADA which 
requires the removal of architectural 
barriers, and communication barriers 
that are structural in nature, in existing 
facilities, where such removal is readily 
achievable. 

The Board's guidelines are to be 
applied to the design, construction, and 
alteration of buildings and facilities to 
the extent required by regulations issued 
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by other Federal agencies, including the 
Department of Justice, under the ADA. 
The Department of Justice’s final 
regulations will address whether the 
Board’s guidelines are applicable to 
removal of barriers in existing facilities 
where measures are taken solely to 
comply with section 302(b)(2)(A)(iv) of 
the ADA. 

Several commenters also requested 
the Board to clarify the relationship 
between its guidelines and areas used 
only by employees as work areas. As 
father discussed imder the section-by- 
section analysis, the provision in 4.1.1(3} 
has been revised to clarify that such 
areas must be designed and constructed 
so that individuals with disabilities can 
approach, enter and exit the areas. 
ModiHcations to particular work areas 
to meet the needs of an individual 
employee or applicant with a disability 
would be addressed by title I of the 
ADA which prohibits discrimination in 
employment on the basis of disability 
and which requires reasonable 
accommodation. This issue is within the 
jurisdiction of the Equal Employment 
Opportunity Commission. 

Some commenters requested 
clarincation regarding what 
requirements apply if an entity is 
covered by both the ADA and other 
Federal laws or regulations which 
require accessibility in new construction 
and alterations such as the Architectural 
Barriers Act of 1968 or section 504 of the 
Rehabilitation Act of 1973. UFAS is the 
applicable standard for purposes of the 
Architectural Barriers Act of 1968 and is 
also referenced as the accessibility 
standard in many regulations issued by 
other Federal agencies under section ^ 
of the Rehabilitation Act of 1973. In 
some areas, the ADA guidelines provide 
for greater accessibility than UFAS (e.g., 
provisions relating to communication 
access); and in other areas, UFAS 
provides for greater accessibility than 
the ADA guidelines (e.g., no elevator 
exception for facilities that are less than 
three stories or that have less than 3,000 
square feet per story). An entity that is 
covered by both the ADA and another 
Federal law or regulation which requires 
compliance with accessibility standards 
must comply with the specific provisions 
that provide for greater accessibility. 

State and Local Government Buildings 

The Board is also required by section 
504 of the ADA to issue accessibility 
guidelines for newly constructed and 
altered State and local government 
buildings which are covered by title II of 
the ADA. The requirements in title II of 
the ADA for State and local government 
buildings differ in some aspects from 
those in title III for places of public 

accommodation and commercial 
facilities. For example, the title III 
structural impracticability exception in 
new construction and the elevator 
exception for newly constructed or 
altered facilities that are less than three 
stories or have less than 3,000 square 
feet per story do not apply to State and 
local government buildings. The NPRM 
requested information on several issues 
relating to State and local government 
buildings for piuposes of developing 
accessibility guidelines for those 
facilities, including providing access to 
various areas in courthouses (e.g., jury 
boxes, witness standards, and judge’s 
benches); experience of detention and 
correctional facilities in complying with 
the UFAS scoping provisions under 
current regulations issued under section 
504 of the Rehabilitation Act of 1973; 
and whether the requirements for 
alterations to State and local 
government buildings should be the 
same as for places of public 
accommodation and commercial 
facilities. The Board received many 
comments on these issues. The Board 
intends to further analyze those 
comments and to issue proposed 
guidelines for State and local 
government buildings for public 
comment after these final guidelines and 
the final guidelines for transportation 
vehicles and facilities are published. 

The Department of Justice’s final 
regulations will include requirements for 
new construction and alterations of 
State and local government buildings 
and further address the applicable 
accessibility standards. 

Children’s Environments and 
Recreational Facilities 

The NPRM also requested information 
relevant to establishing accessibility 
guidelines for children’s environments 
and recreational facilities. The Board 
received comments in each of these 
areas. The Board has undertaken 
several activities in preparation for 
developing accessibility guidelines in 
these areas. The Board is sponsoring a 
research project on "Accessibility 
Standards for Children’s Environments”. 
The Board is also working with the U.S. 
Forest Service, National Park Service, 
and other Federal agencies with 
recreation responsibilities in the 
development of comprehensive 
accessibility guidelines for outdoor 
recreational facilities, including boating 
access, water access at beaches, fishing 
piers, and horse back riding. It is 
anticipated that these projects will be 
completed in the Fall of 1991 and the 
Board intends to initiate rulemaking 
activity in the areas of children’s 

environments and recreational facilities 
at that time. 

Although the final guidelines do not 
include accessibility guidelines for 
children’s environments and 
recreational facilities at this time, newly 
constructed or altered children’s 
facilities and recreational facilities 
subject to title III of the ADA must 
comply with these guidelines where 
applicable. For example, an accessible 
route must be provided to a swimming 
pool deck area even though the 
guidelines do not presently include 
specific requirements for providing 
access to the pool itself. Technical 
assistance is available from the Board in 
this area. 

Chemical and Environmental 
Sensitivities 

The Board received over 400 
comments from individuals who 
identified themselves as chemically 
sensitive. Many of the comments were 
sent in on preprinted postcards 
distributed by the National Center for 
Environmental Health Strategies 
(NCEHS). The commenters described 
the health problems that they have 
experienced due to exposure to 
chemical substances and indoor 
contaminants in buildings, including 
certain building materials, furnishings, 
cleaning products and fragrances, and 
tobacco smoke. They requested that the 
Board address their need for access to 
place of public accommodation and 
commercial facilities. Action on 
Smoking and Health (ASH) also 
requested the Board to address tobacco 
smoke in buildings. NCEHS and the 
Environmental Health Network 
provided additional background 
materials on chemical sensitivities. 
Among the suggestions made to lessen 
exposure to chemical substances and 
indoor contaminants in buildings were 
providing windows that open; improving 
the design and requirements for heating, 
cooling, and ventilation systems; and 
selecting building materials and 
furnishings that do not contain certain 
chemical substances. 

Chemical and environmental 
sensitivities present some complex 
issues which require coordination and 
cooperation with other Federal agencies 
and private standard setting agencies. 
Pending further study of these issues, 
the Board does not believe it is 
appropriate to address them at this time. 

Section-by-Section Analysis 

This section of the preamble contains 
a concise summary of the significant 
comments received on the NPRM, the 
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Board’s response to those comments, 
and any changes made to the guidelines. 

1. Purpose 

The purpose section has been clarified 
to state that the guidelines are to be 
applied during the design, construction, 
and alteration of places of public 
accommodation and commercial 
facilities to the extent required by 
regulations issued by Federal agencies, 
including the Department of Justice, 
under the ADA. The Department of 
Justice’s final regulations will address 
the extent to which the guidelines are 
applicable to places of public 
accommodation and commercial 
facilities under new construction and 
alteration sections, including alterations 
to an area containing a primary function 
and cost disproportionality. The 
Department of Justice’s final regulations 
will also address whether the guidelines 
are applicable to the removal of 
architectural barriers, and 
communications barriers that are 
structural in nature, in existing buildings 
and facilities where such removal is 
readily achievable. The Equal 
Employment Opportunity Commission’s 
final regulations will adless whether 
the guidelines are applicable for 
purposes of reasonable accommodation 
under title I of the ADA. 

2, General 

2.1 Provisions for Adults 

There were no comments on this 
section. As discussed under the general 
issues, the Board will develop guidelines 
for children’s environments. 

2.2 Equivalent Facilitation 

Comment. Commenters generally 
supported the equivalent facilitation 
provision which permits departures from 
the guidelines where substantially 
equivalent or greater access to or 
usability of a building or facility is 
provided. Some commenters requested 
that the guidelines include examples of 
alternatives that would provide 
equivalent facilitation. Other 
commenters expressed concerns about 
enforcement and a few recommended 
that a process be established for 
reviewing whether equivalent 
facilitation is provided. 

Response. 'The equivalent facilitation 
provision has been clarified by 
substituting the words “designs and 
technologies" for “methods.” The 
purpose of the provision is to allow for 
flexibility to design for unique and 
special circumstances and to facilitate 
the application of new technologies. The 
accessibility and usability of design 
solutions developed for unique and 

special circumstances must be 
evaluated on a case by case basis. In the 
case of new technologies which provide 
equivalent facilitation, as those 
technologies become more common, the 
Board wUl consider incorporating them 
in the guidelines. 

The final guidelines in corporate 
specific provisions for equivalent 
facilitation in five sections. In 4.1.6(3](c), 
in the case of alterations to an existing 
facility the guidelines permit an elevator 
car to have different dimensions when 
usability can be demonstrated and all 
other elements required to be accessible 
comply with the applicable provisions of 
4.10 (e.g., a 49 inch by 69 inch elevator 
car with a door opening on the narrow 
dimension could accommodate the 
standard wheelchair clearances shown 
in figure 4]. In 4.31.9, the guidelines 
permit the use of a portable text 
telephone if it is readily available for 
use with a nearby public pay telephone 
that is equipped with a shelf; an 
electrical outlet within, or adjacent to, 
the telephone enclosure; and a long 
enough telephone handset cord to allow 
connection of the text telephone and the 
telephone receiver if an acoustic coupler 
is used. In 7.2, the guidelines provide for 
equivalent facilitation at counters that 
may not have a cash register but at 
which goods or services are distributed 
(e.g., teller stations in banks, registration 
coimters in hotels and motels] by 
permitting use of a folding shelf 
attached to the main counter on which 
an individual with a disability can write, 
and use of the space on the side of the 
counter or at the concierge desk for 
handling materials back and forth. In 
9.1.4, the guidelines deem it equivalent 
facilitation if the operator of a hotel or 
similar place of transient lodging elects 
to limit construction of accessible rooms 
to those intended for multiple occupancy 
provided that such rooms are made 
available to an individual with a 
disability who requests a single¬ 
occupancy room. In 9.2.2(b)(d), hotels 
and other similar places of transient 
lodging are permitted to utilize a higher 
door threshold or a change in level at 
patios, terraces and balconies where 
necessary to protect the integrity of the 
imit from wind and water damage but 
equivalent facilitation is required where 
it results in patios, terraces, or balconies 
that are not on an accessible level (e.g., 
raised decking or a ramp must be 
provided to permit access to the patio, 
terrace or balcony). 

Equivalent facilitation is appropriate 
and applies to the entire guidelines and 
not only those sections mentioned 
above. For example, other areas where 
equivalent facilitation may be 
appropriate include the use of automatic 

door openers for double leaf doors, and 
provision of audible signage for 
individuals with vision impairments. 
The use of a portable ramp, however, is 
not considered equivalent facilitation. 

The ADA does not require any 
process to be estabUshed for reviewing 
whether equivalent facilitation is 
provided. 

3. Miscellaneous Instructions and 
Definitions 

3.1 Graphic Conventions 

3.2 Dimensional Tolerances 

3.3 Notes 

3.4 General Terminology 

Few comments were receive on these 
sections and they did not warrant any 
changes. 

3.5 Definitions ■ 

Comment. Several commenters 
recommended that the term “individual 
with a disability” should be defined the 
same as in the ADA. 

Response. The definition of the term 
“individual with a disability” has been 
deleted from the guidelines as 
unnecessary since the guidelines will be 
incorporated in the Department of 
Justice’s regulations implementing title 
III of the ADA which will include a 
definition of the term. The NPRM 
defined “accessible” in terms of being 
used “by individuals with disabilities, 
including those affecting mobility, 
sensory, or cognitive functions.” The 
definition of the term “accessible” has 
been revised in the final guidelines to 
mean a site, building, facility, or portion 
thereof that complies with the 
guidelines. In other words, buildings and 
facilities that meet the requirements of 
the guidelines are by definiton 
accessbile to individuals with 
disabilities. 

Comment. Commenters made several 
recommendations for changes in the 
definition of the term “technically 
infeasible.” 

Response. The Definition of the term 
“technically infeasible” has been 
revised and moved to the scoping 
provisions for alterations at 4.1.6(l](j]. 
Changes to that definition are discussed 
under that section. A new term 
“structural frame” has been added to 3.5 
in connection with the revised definition 
of “technically infeasible” which is also 
discussed under the scoping provision 
for alterations. 

Comment. A commenter requested 
that the term “text telephone” be used in 
place of “telecommunication display 
device or telecommunication device for 
the deaf (TDD).” 
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Response. The term “text telephone” 
is used in the final guidelines. The term 
‘TDD” is often understood to include 
devices which use only the Baudot code. 
Many newer models are also capable of 
transmitting in the ASCII code and this 
appears to be the trend. Other systems 
of communication based on computer 
hardware and software are also being 
used for commimication by individuals 
with disabilities and their rapid 
proliferation suggests that they may 
become the dominant modes of 
communication in the fubire. The Board 
is concerned that the term “TDD” will 
become outmoded, and that entities will 
assume that they have satisfied their 
responsibilities by providing access only 
in an obsolete format that may be 
incompatible with many devices. By 
using the more inclusive term “text 
telephone,” the Board intends that, as 
technology develops in this rapidly 
changing area, entities will be able to 
choose from a broader range of 
appropriate devices and formats. 

Further, although the term TDD refers 
to a “telecommunication device for the 
deaf,” TDDs are not used only by 
individuals who are deaf. Nor do all 
individuals who are deaf use TDDs to 
commimicate over the telephone. The 
legislative history recognizes that many 
individuals who are deaf, hard of 
hearing, and speech impaired use other 
kinds of non-voice terminal devices. The 
term “text telephone” would encompass 
the various types of telecommunication 
devices. This term is currently used in 
Europe to describe telephones with 
keyboards and visual screens, and it is 
generally understood to mean TDDs, 
computer hardware and software, and 
other non-voice terminal devices. ‘Text 
telephones” do not include facsimile 
(fax) equipment. 

4. Accessible Elements and Spaces: 
Scope and Technical Requirements 

4.1 Minimum Requirements 

The scoping provisions are contained 
in 4.1.1 through 4.1.7 and are discussed 
below. 

4.1.1 Application 

This section describes the application 
of the guidelines. 

General (4.1.1 (1)) 

Comment. Several commenters 
requested that the application of the 
guidelines be clarified with respect to 
existing buildings. 

Response. The general provision in 
4.1.1(1) has been revised to clarify that 
all areas of newly designed or 
constructed buildings and facilities, and 
altered portions of existing buildings 

and facilities required to be accessible 
by 4.1.6, must comply with the 
guidelines imless otherwise provided in 
4.1.1 or a special application section. 
The specific requirements for alterations 
to existing buildings are discussed imder 
4.1.6. 

Application Based on Building Use 
(4.1.1(2)) 

Comment. Several commenters 
requested that application of the 
guidelines be clarifed with respect to 
transportation facilities. 

Response. The special application 
sections 5 through 10 provide additional 
requirements for restaurants and 
cafeterias, medical care facilities, 
business and mercantile facilities, 
libraries, transient lodging, and 
transportation facilities. Section 10 on 
transportation facilities was reserved in 
the NPRM. The Board issued a 
supplemental notice of proposed 
rulemaking (SNPRM) on March 20,1991 
in connection with its proposed 
guidelines on transportation vehicles 
containing proposed additional 
requirements for transportation facilities 
(56 FR11874).^° A final section 10 on 
transportation facilities will be issued at 
the same time as the final guidelines for 
transportation vehicles. Although the 
final guidelines do not contain any 
additional requirements for 
transportation facilities at this time, 
newly constructed or altered 
transportation facilities subject to title 
III of the ADA must comply with these 
guidelines where applicable. For 
example, the restrooms in a newly 
constructed transportation facility such 
as a bus depot must comply with the 
requirements for accessible toilet 
facilities. 

Areas Used Only By Employees As 
Work Areas (4.1.1(3)) 

Comment. A number of commenters 
requested that the application of the 
guidelines to areas used only by 
employees as work areas be clarified. 
Some commenters wanted employee 
work areas to be adaptable with 
adjustable elements and to comply with 
requirements for clear floor space, reach 
ranges and visual alarms. 

Response. The legislative history 
explains that areas used only by 
employees as work areas are covered by 
the guidelines but individual work 

‘o The SNPRM also proposed to amend the 
guidelines to make them applicable to 
transportation facilities constructed or altered by 
public entities covered by title □ of the ADA. Until 
final notice of the amended guidelines is published 
in the Federal Register, the guidelines do not apply 
to transportation facilities constructed or altered by 
public entities coverd by title II of the ADA. 

stations are not required to be 
constructed in a fully accessible manner. 
H. Rept. 101-485, pt. 3, at 63. 
Modifications to an individual 
workstation would be covered by 
reasonable accommodation under title I 
of the ADA which prohibits 
discrimination in employment on the 
basis of disability. The Equal 
Employment Opportunity Commission is 
responsible for issuing regulations to 
implement title I of the ADA. 

The provision in 4.1.1(3) has been 
revised to clarify that areas that are 
used only by employees as work areas 
shall be designed and constructed so 
that individuals with disabilities can 
approach, enter, and exit the areas. For 
instance, individual office rooms in a 
typical office building must be on an 
accessible route and the doors to the 
rooms must comply with the technical 
specifications in 4.13. 

The guidelines do not require that any 
work areas be constructed to permit 
maneuvering within the work area (e.g., 
maneuvering spaces around a desk] or 
that fixed or built-in equipment be 
accessible (e.g., counters or shelves). 
However, modifications may be 
required to a particular work area for an 
individual employee or applicant with a 
disability as a reasonable 
accommodation under title I of the ADA. 

The appendix includes advisory 
guidance on individual work stations at 
A4.1.1(3). Where there are a series of 
built-in or fixed individual work stations 
of the same type (e.g., laboratories, 
service coimters, ticket booths), in order 
to facilitate reasonable accommodation 
at a future date, it is recommended that 
5% or at least one of each type of work 
station should be constructed so that an 
individual with disabilities can 
maneuver within the work station. 
Consideration should also be given to 
placing shelves in an employee work 
area at a convenient height for 
accessibility or installing commercially 
available shelving that is adjustable so 
that reasonable accommodations can be 
made in the future. 

Comment. The NPRM requested 
information on fixed or built-in 
equipment in physician's offices that is 
used by patients and should be 
addressed by the guidelines. 
Commenters recommended that 
examining tables, diagnostic machinery, 
and dental chairs should be accessible 
or adaptable. However, anecdotal 
information suggests that most of the 
equipment is not fixed or built-in the 
structure of the building. No information 
was submitted on technical 
specifications for such equipment. 
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Response. These guidelines are 
intended to address only that equipment 
that is fixed or built into the structure of 
the building. The Board believes that 
this issue requires further study before it 
can be addressed in the guidelines. The 
Board may provide technical assistance 
in this area. 

Temporary Structures (4.1.1(4]] 

Comment. The NPRM asked whether 
trailers at construction sites should be 
included in the list of temporary 
structures in 4.1.1(4] covered by the 
guidelines. Most of the commenters fi'om 
each category who responded to the 
question stated that such structures 
should not be required to comply with 
the guidelines. The Associated General 
Contractors of America pointed out that 
the legislative history specifically states 
that construction sites are not to be 
considered a public accommodation. 
See H. Kept. 101-485, pt. 1, at 36. 

Response. Based on legislative 
history, the list of temporary structures 
in 4.1.1(4] has been revised to state that 
construction trailers are not included. 

General Exceptions (4.1.1(5)) 

Comment. With respect to the 
exception in 4.1.1(5](a] for structural 
impracticability in new construction, 
some commenters questioned whether 
such an exception is necessary in new 
construction. Other commenters 
requested that the term be further 
defined. A few commenters suggested 
that the exception implied that the entire 
building or facility was exempt from the 
guidelines. 

Response. The exception in 4.1.1(5](a) 
is based on section 303(a)(1) of the ADA. 
The legislative history explains that the 
exception is a narrow one and applies 
only in rare circumstances where unique 
characteristics of terrain prevent the 
incorporation of accessibility features. 
H. Kept. 101-485, pt. 2, at 120. The 
legislative history further explains that 
the exception is not to be viewed as 
totally exempting the entire building or 
facility for the guidelines, id. The 
exception has been revised to clarify 
that if full compliance with the 
guidelines is structurally impracticable 
in new construction, the entity must 
comply with the guidelines to the extent 
that it is not structurally impracticable. 
Any portion of the building or facility 
which can be made accessible and is 
required by the guidelines to be 
accessible must comply with the 
guidelines. 

Comment. The NPRM asked whether 
other spaces should be included in the 
list in 4.1.1(5)(b) of spaces exempt from 
complying with the guidelines and 
whether Actional criteria should be 

developed for identifying such spaces. 
Most of the commenters who responded 
to the question favored the functional 
criteria approach. Commenters also 
recommended specific spaces to be 
included in the exception. 

Response. The exception in 4.1.1(5)(b) 
has been revised to include functional 
criteria and exempts non-occupiable 
spaces that are: (a) Accessed only by 
ladders, catwalks, crawl spaces, very 
narrow passageways, or fi'eight or non¬ 
passenger elevators; and (b) fi'equented 
only by service personnel for repair 
purposes. Such spaces include but are 
not limited to elevator pits, elevator 
penthouses, and piping or equipment 
catwalks. Some of the spaces 
recommended by commenters such as 
cooling towers and utility timnels would 
be covered by the functional criteria. 
Other spaces suggested by commenters 
such as mechanical rooms or closets 
that are not accessed by ladders or very 
narrow passageways are considered 
employee work areas and are covered 
under 4.1.1(3) which only requires that 
individuals with disabilities be able to 
approach, enter, and exit the area but 
does not require maneuvering space to 
be provided in the area. 

Observation galleries that are raised 
to look out over an area below and are 
used primarily for security purposes 
have also been included in the spaces 
exempt from the guidelines. This 
exemption prevails over the requirement 
in 4.1.1(3) that employee work areas be 
designed and constructed so that 
individuals with disabilities can 
approach, enter, and exit the area. 
Under the exemption, a vertical means 
of accessibility is not required to such 
galleries. However, modifications to 
such galleries to provide a vertical 
means of access to an employee with a 
disability may be required as a 
reasonable accommodation under title I 
of the ADA. 

4.1.2 Accessible Sites and Exterior 
Facilities 

This section contains scoping 
provisions for accessible sites and 
exterior facilities. 

Accessible Route (4.1.2(1) and (2)) 

Protruding Objects (4.1.2(3)) 

Groimd Surfaces (4.1.2(4)) 

Few comments were received on 
these scoping provisions and they did ' 
not warrant any changes. 

Parking (4.1.2(5)) 

Comment. A number of commenters 
from each category stated that the 
number of accessible parking spaces 
specified in the table in 4.1.2.(5)(a) is 

adequate. Some commenters stated that 
the number should be increased, and 
other commenters stated that the 
number should be reduced. One 
commenter submitted a report prepared 
for the institute of Traffic Engineers 
(ITE) which was based on a survey of 
198 sites taken between 1986 and 1987. 
The ITE report recommended that the 
number of accessible spaces be based 
on occupancy type and gross floor area 
of the building or facility. The National 
Parking Association (NPA) and some 
members of its Parking Consultants 
Council (PCC) submitted recommended 
standards based on the ITE report. The 
NPA/PCC standards recommend that 
three categories be established for 
accessible parking spaces: High use, 
moderate use, and low use. The high use 
category would provide a number of 
accessible parking spaces similar to that 
contained in the table in 4.1.2(5)(a) and 
apply to occupancy types where an 
above average number of individuals 
with disabilities might reasonably be 
anticipated. The NPA/PCC suggested 
that high use occupancy types would 
include hospitals, nursing homes, 
medical office buildings, and social 
service agencies. The low use category 
would provide for approximately one- 
half the number of accessible spaces as 
the high use category and apply to 
occupancy types which generate 
primarily regular, long-term parking (3 
hours or more in duration) such as 
airports, schools, universities, office 
buildings (except medical), 
warehousing, manufacturing, and 
industries. TTie medium use category 
would provide for a number of 
accessible parking spaces between the 
high use and low use categories and 
apply to any occupancy type that does 
not clearly qualify as either high or low 
use. The NPA submitted a revised set of 
recommendations after the close of the 
comment period based on a recent 
survey by its members. In place of the 
high, medium, and low use categories, 
the NPA recommended three classes of 
occupancy types. Class I would consist 
of medical facilities and have a slightly 
higher number of accessible parking 
spaces then contained in the table in 
4.1.2(5)(a). Class II would consist of 
public accommodations except those 
specifically included in Classes I or III 
and provide for a number of accessible 
parking spaces similar to that contained 
in the table in 4.1.2(5)(a). According to 
the NPA, the recent survey data showed 
the number of parking spaces specified 
in the table in 4.1.2(5)(a) “appears to 
reasonably fit the Class II uses [public 
accommodations] and the requirements 
of smaller facilities are not 
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unreasonable." Class III would consist 
of conunercial uses, mixed uses in which 
the majority of parkers are generated by 
a commercial use, public parking 
facilities in central business districts, 
and universities and provide for about 
one-half the number of accessible 
parking spaces speciBed in the table in 
4.1.2(5)(a). 

Response. The number of parking 
spaces required for specific occupancy 
uses is usually established by State and 
local zoning and land use codes. The 
guidelines require that a percentage of 
the parking spaces required imder State 
and local codes be accessible. As noted 
above, the recent NPA siuvey supports 
the adequacy of the table contained in 
4.1.2(5)(a) for most public 
accommodations. A recent study 
conducted for the Board on accessible 
parking spaces and loading zones also 
concluded that the table in 4.1.2(5](a] 
was adequate and recommended that 
surveys be taken every two to three 
years to evaluate its continuing 
adequacy. No changes have been made 
in the table contained in 4.1.2(5)(a] 
because the comments and two surveys 
support the table. 

A sentence has been added to 
4.1.2(5)(a) to clarify that spaces required 
by the table need not be provided in the 
particular lot. They may be provided in 
a different location if equivalent or 
greater accessibility in terms of distance 
from an accessible entrance, cost, and 
convenience is ensured. 

The NPRM proposed to add a 
provision to 4.1.5(a) requiring accessible 
parking spaces to be located as close as 
practical to an accessible entrance. In 
the final guidelines, requirements 
regarding the location of accessible 
parking spaces have been consolidated 
in the technical speciBcations for 
parking at 4.6.2 and are further 
discussed there. 

Facilities that provide medical care 
and other services for persons with 
mobility impairments are discussed 
under a separate comment below. As for 
so called “low use” of “Class III” 
occupancy types, the ITE and NPA 
surveys apparently did not consider the 
level of accessibility provided at the 
buildings and facilities which would 
affect usage by individuals with 
disabilities. The Board Bnds no basis for 
concluding that individuals with 
disabilities have less need for using 
buildings and facilities included in the 
so called “low use” or “Class III” 
occupancy types, including airports, 
schools, universities, ofBce buildings, 
and public parking facilities in central 
business districts. The passage and 
implementation of the ADA will enable 
and encourage many more individuals 

with disabilities to use these buildings 
and facilities and, therefore, the Board 
rejects establishing a separate table 
with a lower number of accessible 
parking spaces for so called “low use” 
or “Class III” occupancy types. 

Comment. The NPRM asked whether 
accessible parking spaces should be 
required for vans and, if so, whether 
such spaces should be in addition to the 
number of accessible parking spaces 
speciBed in the table in 4.1.2(5](a) or a 
percentage of those spaces. Most of the 
persons in each category who responded 
to the question were in favor of 
requiring accessible parking spaces for 
vans and recommended that those 
spaces should be a percentage of the 
spaces specified in the table in 
4.1.2(5)(a}. SpeciBc recommendations 
ranged from 0.5% to 75%. Commenters 
also submitted various 
recommendations for the minimum 
width of accessible parking spaces 
needed to accommodate vans which 
ranged from 13 feet to 18 feet, including 
an adjacent access aisle. 
Recommendations for vertical clearance 
needed for vans ranged from 96 inches 
to 144 inches. Several commenters 
recommended that all accessible 
parking spaces should be the same size 
and be capable of accommodating vans. 
Some commenters recommended 
adoption of the imiversal parking design 
guidelines developed by the City of 
Phoenix Fire Department which 
provides for all accessible parking 
spaces to be at least 11 feet wide and to 
have an adjacent access aisle at least 5 
feet wide. 

Response. The technical speciBcation 
in 4.6.3 for accessible parking spaces 
require such spaces to be 8 feet (96 
inches) wide minimum and to have an 
adjacent access aisle 5 feet (60 inches) 
wide minimum. Two accessible parking 
spaces may share a common access 
aisle. An access aisle that is 60 inches 
wide does not provide sufBcient space 
to permit a lift to be deployed from the 
side of a van and still leave room for a 
person using a wheelchair or other 
mobility aid to exit from the lift 
platform. A recent Board sponsored 
study on accessible parking and loading 
zones conducted tests with various van, 
lift, and wheelchair combinations and 
found that a parking space and access 
aisle almost 17 feet wide is needed to 
deploy a lift and exit conveniently. 

Requirements have been added to the 
scoping provisions in 4.1.2(5)(b) 
requiring that one in every eight 
accessible parking spaces, but not less 
than one, be served by an access aisle 
96 inches (8 feet) wide minimum and be 
designated “van accessible.” For 
instance, if there are 16 accessible 

parking spaces, at least two wider 
access aisles must be provided. If a 
wider access aisle is placed between 
two accessible parking spaces, then 
both parking spaces can accommodate 
vans. 

Requirements have also been added 
to the technical speciBcations in 4.6.5 
regarding the vertical clearance to be 
provided at van accessible parking 
spaces. The NPRM proposed that the 
minimum vertical clearances should be 
114 inches. This Bgure was taken from 
MGRAD and UFAS which was based on 
a survey of paratransit vehicles for 
purposes of establishing the vertical 
clearance needed at passenger loading 
zones. The survey found that the highest 
paratransit vehicle had a height of 120 
inches but that a vertical clearance of 
114 inches would accommodate most 
paratransit vehicles. MGRAD and UFAS 
used the same figure for accessible 
parking spaces for vans; however, such 
spaces were not mandatory. Personal 
vans are usually not as tall as 
paratransit vehicles. This is especially 
true with growing use of accessible 
mini-vans. California requires a 
minimum vertical clearance of 98 inches 
which accommodates most vans without 
seriously affecting multi-level parking 
structures. Based on the experience with 
the California standard, the technical 
specifications in 4.6.5 adopt a minimum 
vertical clearance of 98 inches for van 
accessible parking spaces. The vertical 
clearance must be provided along at 
least one vehicle access route from the 
site entrance(s) and exit(s) to the van 
accessible parking space. The technical 
specifications in 4.6.5 permit the van 
accessible parking spaces to be grouped 
on one level of a parking structure. 

An exception has also been added to 
4.1.2(5)(a) permitting all required 
accessible parking spaces to conform to 
the universal parking design guidelines 
developed by the City of Phoenix Fire 
Department. As discussed above, those 
guidelines provide for accessible 
parking spaces to be at least 11 feet 
wide and to have an adjacent access 
aisle at least 5 feet wide. Additional 
information on the imiversal parking 
design guidelines is provided in the 
appendix at A4.6.3 

Comment. A number of commenters 
recommended that the scoping provision 
for accessible parking spaces at 
transient lodging (4.1.2(5)(d) in the 
NPRM) be revised. The provision would 
require that where parking is provided 
for all occupants, one accessible parking 
space be provided for each accessible 
unit or sleeping room; and where 
parking is provided for visitors, 2% of 
the spaces or a least one be accessible. 
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Some commenters pointed out that the 
provision was not workable because 
many places of transient lodging, such 
as hotels, do not provide parking spaces 
for each room. 

Response. The provision was based 
on smiliar requirement in MGRAO and 
UFAS which was intended for 
accessible housing. The provision may 
not be applicable to all places of 
transient lodging and has been deleted 
from the final guidelines. Instead, places 
of transient lodging must provide the 
number of accessible parking spaces 
specified in the table in 4.1.2(5](a). 

Comment. The NPRM asked whether 
the scoping provision in 4.1.2(5)(d} 
(4.1.2(5)(e) in the NPRM) should require 
nonmedical facilities that specialize in 
providing services for persons with 
mobility impairments such as vocational 
rehabilitation facilities to provide a 
higher number of accessible parking 
spaces. Most of the commenters who 
responded to the question favored 
requiring such facilities to provide a 
higher number of accessible parking 
spaces. Some commenters 
recommended that the percentage be 
greater than that proposed in the NPRM. 

Response. The scoping provision in 
4.1.2(5)(d) (4.1.2(5)(e) in the NPRM) has 
been revised and clarified. The 
provision has been clarified as applying 
to facilities that provide medical care 
and other services for persons with • 
mobility impairments and units of such 
facilities. Generally, facilities that 
provide medical care and other services 
for persons with mobility impairments 
are required to provide the number of 
accessible parking spaces specified in 
the table in 4.1.2(5)(a) except in two 
cases. The first case applies to 
outpatient units and facilities where 10% 
of the total number of parking spaces 
serving each such unit or facility must 
be accessible. The second case applies 
to units and facilities that specialize in 
treatment or services for persons with 
mobility impairments where 20% of the 
total number of parking spaces serving 
each such imit or facility must be 
accessible. The latter case would 
include vocational rehabilitation 
facilities. 

Comment. The National Parking 
Association (NPA) requested that valet 
parking facilities not be required to 
comply with the guidelines. 

Response. Valet parking facilities are 
different from self-parking facilities. In 
valet parking facilities, the driver and 
passenger usually leave the vehicle at 
the entrance of the facility and another 
person parks the vehicle. The final 
guidelines require in 4.1.2(5)(e) that valet 
parking facilities provide an accessible 
passenger loading zone located on an 

accessible route to the entrance of the 
facility. Additional advisory material on 
valet parking is included in the 
appendix at A4.1.2(5)(e). 

Portable Toilet and Bathing Units 
(4.1.2(6)) 

Comment. The NPRM asked whether 
the scoping provision of accessible 
portable toilets and bathing units should 
be advisory or mandatory. Most persons 
who responded to the question favored 
making the provision mandatory. As for 
how many accessible units should be 
required when single user units are 
clustered at a single location, the 
recommendations ranged from at least 
one imit to 100%. 

Response. The provision has been 
revised to require that where single user 
portable toilet or bathing units are 
clustered at a single location, at least 5% 
but no less than one of the units at each 
cluster must be accessible. 

Comment. Several commenters 
recommended that portable toilet units 
at construction sites should not be 
required to be accessible. 

Response. An exception has been 
added for portable toilet units at 
construction sites used exclusively by 
construction personnel. 

Exterior Signage (4.1.2(7)) 

Comment. Based on the comments 
received from graphic designers and 
sign manufacturers, the Board concluded 
that the scoping provisions and 
technical specifications for signage were 
unclear and needed to be revised. Many 
interpreted the NPRM as requiring all 
signs to have raised and brailled 
characters and all upper case letters. 

Response. The scoping provisions for 
exterior and interior signage and the 
accompanying technical specifications 
have been clarified and revised in 
response to the comments. See 4.1.3(16) 
for scoping provisions for interior 
signage; and 4.30 for technical 
specifications for signage. Exterior signs 
which designate permanent rooms and 
spaces must comply with the technical 
specifications in 4.30.1 and 4.30.4 
through 4.30.6 for raised and brailled 
characters, finish and contrast, and 
mounting location and height. For 
instance, signs on toilet facilities at a 
zoo must have raised and brailled 
characters designating the men’s and 
women’s toilet facilities, and also meet 
the finish and contrast, and moimting 
location and height requirements. 
Exterior signs which provide directions 
to or information about functional 
spaces of a building or facility must 
comply with the technical specifications 
in 4.30.1, 4.30.2 and 4.30.5 for character 
proportion, and finish and contrast. The 

technical specifications in 4.30.3 for 
character height must also be complied 
with if the signage is suspended or 
projected overhead in compliance with 
the technical specifications in 4.4.2 for 
head room for protruding objects. For 
instance, a sign adjacent to a pedestrian 
walkway directing the public to an 
accessible entrance to a building or 
facility must meet the character 
proportion and finish and contrast 
requirements, as well as the character 
height requirements if suspended or 
projected above the walkway in 
compliance with 4.4.2. 

4.1.3 Accessible Buildings: New 
Construction 

This section contains scoping 
provisions for new construction of 
accessible buildings and facilities. 

Accessible Route (4.1.3(1)) 

Protruding Objects (4.1.3(2)) 

Ground and Floor Surfaces (4.1.3(3)) 

Few comments were received on 
these scoping provisions and they did 
not warrant any changes. 

Stairs (4.1.3(4)) 

Comment. Several commenters 
requested clarification regarding 
whether 4.1.3(4) applies to exterior 
stairs, as well as interior stairs. 

Response. The provision has been 
clarified that interior and exterior stairs 
must comply with the technical 
specifications in 4.9 for stairs when they 
connect levels that are not connected by 
an elevator or other accessible means of 
vertical access (e.g., ramp or lift). In 
other words, for example, if an elevator 
serves as a means of going from one 
floor to another, the stairs connecting 
the two floors are not required to 
comply with 4.9. 

Comment. The NPRM asked whether 
in new construction stairs connecting 
levels that are also served by an 
elevator should be required to comply 
with the technical specifications in 4.9 
for stairs especially since stairs must be 
used in emergency evacuations. Most 
persons who responded to the question 
favored such a requirement. Several 
commenters recommended that the 
provision should apply only to stairs 
required by State and local building 
codes for egress. Other commenters 
noted that the model codes are 
incorporating more safety features for 
stairs and that it is unnecessary to 
address the same features in 
accessibility standards. 

Response. The technical 
specifications in 4.9 regarding stair 
treads and risers, nosings, and ha/.drails 
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are safety features which affect all 
members of the public. As the model 
codes are updated, more general safety 
features which also provide greater 
accessibility are being incorporated in 
those codes. The problem identified in 
the NPRM may be addressed through 
the model codes. The Board plans to 
monitor the development of the model 
codes and has not made any changes to 
the scoping provision for stairs other 
than to clarify that the provisions 
applies to exterior stairs, as well as 
interior stairs. 

Elevators (4.1.3(5]] 

Elevator Exemption (4.1.3(5) 
Exceptionl). 

Comment A number of commenters 
objected to exempting buildings and 
facilities that are less than three stories 
or have less than 3,000 square feet per 
story fitim the elevator requirement 
unless the building or facility is a 
shopping center, a shopping mall, the 
professional office of a health care 
provider, or another type of facility that 
has been determined by the Attorney 
General to require an elevator. 

Response. The elevator exemption is 
based on section 303(b) of the ADA. The 
Department of Justice is responsible for 
implementing this section of the ADA 
and that agency's final regulations will 
address definitions and application of 
the section. 

A statement has been added to the 
appendix at 4.1.3(8] explaining that if a 
building or facility is exempt from the 
elevator requirement, it is not necessary 
to provide another accessible means of 
vertical access (e.g., ramps, platform 
lifts or wheelchair lifts) between each 
level of the building or facility. 

Comment Some commenters 
requested that basements, attics, and 
mezzanines be counted for purposes of 
determining whether a huilHing or 
facility is less than three stories. Other 
commenters requested that basements, 
attics, and mezzanines not be counted. 

Response. A “story” is defined in 3.5 
as including “occupiable” space which 
in turn is defined as space ffiat is: (a) 
Designed for human occupancy in which 
individuals congregate for amusement, 
educational or similar purposes, or in 
which occupants are engaged at labor; 
and (b) equipped with means of egress, 
light, and ventilation. If a basement or 
attic is designed or intended to be used 
as occupiable space or is later altered to 
be occupiable, it is counted for purposes 
of determining whether a building or 
facility is less than three stories. 

As for mezzanines, the model codes 
do not consider mezzanines to be a 
story. Where possible, the Board defines 

terms in the guidelines to be consistent 
with the model codes when they are 
also consistent with the ADA and, 
therefore, mezzanines are not counted 
for purposes of determining whether a 
building or facility is less than three 
stories. However, as further discussed 
below, if a building or facility is exempt 
from the elevator requirement, but 
nonetheless has a full passenger 
elevator, that elevator must serve each 
level, including the mezzanine. 

Comment Several commenters 
questioned why buildings and facilities 
that are exempt fix>m the elevator 
requirement must comply with other 
requirements in 4.1.3 on floors above or 
below the accessible ground floor. 

Response. This provision is based on 
the legislative history which states that 
“the exception regarding elevators does 
not obviate or limit in any way the 
obligation to comply with the other 
accessibility requirements established 
by this legislation, including 
requirements applicable to floors which, 
pursuant to the exception, are not 
served by an elevator." H. Kept. 101-485, 
pt 2, at 114. There are several reasons 
for this provision. Some individuals who 
are mobility impaired may work on a 
building’s second floor, which they can 
reach by stairs and the use of crutches; 
however, the same individuals, once 
they reach the second floor, may then 
use a wheelchair that is kept in the 
office. Further, an elevator may be 
installed at a future date, or an addition 
to the building or a second building 
which is later connected may include an 
elevator. The second floor must also be 
accessible to individuals with visual or 
hearing impairments. 

Comment With respect to a new 
building or facility that is exempt from 
the elevator requirement but an elevator 
is nonetheless planned, the NPRM asked 
whether it was appropriate to require 
the elevator in such a building or facility 
to meet the technical specifications in 
4.10 for elevators and to serve each level 
in the building or facility. Most persons 
who responded to the question favored 
the requirement. Some commenters 
recommended that the provision be 
limited to full passenger elevators and 
not freight elevators. 

Response. This provision is also 
based on the legislative history. See H. 
Kept. 101-485, pt. 2, at 114. The Board 
agrees that the provision should apply 
only to full passenger elevators and has 
added appropriate language to the 
elevator exemption. A sentence has also 
been added to the provision that if a full 
passenger elevator provides service 
from a garage to only one level of a 
building or facility, it is not required to 

serve the other levels of the building or 
facility. 

Platform Lifts/Wheelchair Lifts (4.1.3(5) 
Exception 4) 

Comment The NPRM noted that some 
building codes and the proposed BCMC 
scoping provisions prohibit the 
installation of platform lifts or 
wheelchair lifts as part of a required 
accessible route in new construction 
and asked a series of questions 
regarding their use. Individuals with 
disabilities and their organizations who 
responded to the questions viewed 
platform lifts or wheelchair lifts as 
inferior to ramps, not independently 
operated, poorly maintained, dangerous, 
and undignified. However, some of these 
commenters acknowledged that in some 
alteration projects, and in limited areas 
in new construction, a platform lift or 
wheelchair lift may be the only viable 
option for accessibility. Lift 
manufacturers and vendors 
acknowledged that there have been 
significant problems in the past but 
believed that improvements have been 
made, and gave examples where a 
platform lift or wheelchair lift provided 
a better design solution than a ramp. 
Several architects and other 
commenters recommended that the 
Board specify conditions for the use of 
platform lifts or wheelchair lifts. 

Response. Rather than prohibit 
platform lifts or wheelchair lifts in new 
construction, the Board believes that the 
better approach is to specify the 
conditions where their use is allowed. 
The applicable exception under 4.1.3(5) 
has been revised to permit the use of 
platform lifts or wheelchair lifts 
complying with 4.11 and applicable 
State or local codes in new construction 
under the following conditions: 

(a) To provide an accessible route to 
performing area in an assembly 
occupancy; 

(b) To comply with the wheelchair 
viewing position line-of-sight and 
dispersion requirements of 4.33.3 (e.g., to 
provide access to seating areas located 
above a cross aisle or to box seats); 

(c) To provide access to incidental 
occupant spaces and rooms which are 
not open to the general public and which 
house no more than five persons (e.g., 
equipment control rooms, projection 
booths, radio and news booths, raised 
pharmacy platforms, manager's stations 
in food stores); and 

(d) To provide access when existing 
site constraints or other constraints 
make use of a ramp or an elevator 
infeasible. 

The last condition allows the use of 
platform lifts or wheelchair lifts only in 
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very limited circumstances where use of 
a ramp or an elevator is infeasible due 
to existing site constraints or other 
constraints. For example, if a new infill 
building is being constructed 
incorporating a historic facade which 
must be maintained, thereby effectively 
predetermining the entry floor level, and 
space for a ramp to the entry floor level 
was not available, a platform lift or 
wheelchair lift would be permitted. 

Windows (4.1.3(6)) 

The NPRM proposed to require that 
operable windows comply with the 
technical speciflcations in 4.12 for 
windows. For reasons explained under 
4.12, the Board has decided to reserve 
the technical speciflcations for windows 
in the flnal guidelines and, therefore, the 
scoping provision is also reserved. 

Doors (4.1.3{7)) 

Comment. Several commenters 
requested that a requirement be added 
for at least one automated door at a 
principal entrance, or at each entrance, 
or at certain rooms (e.g., restrooms, 
meeting rooms). 

Response. The force required to open 
a door can affect usability of a building 
or facility by individuals with 
disabilities. This is especially true for 
exterior doors where a variety of factors 
can affect closing force [e.g., wind 
pressure, weight of door, heating and 
ventilation systems, positive or negative 
pressure within a building). Neither 
UFAS nor these guidelines specify an 
opening force for exterior doors because 
of these variable factors. Requiring an 
automated door in certain occupancies 
or large buildings could provide a 
solution to the problem. The Board plans 
to study this issue to determine where 
and in what types of buildings and 
facilities automated doors may be 
practical or necessary and cost feasible 
for future revision of the guidelines. 

Entrances (4.1.3(8)) 

Comment. The NPRM asked two 
questions regarding entrances in new 
construction. First, in the case of 
buildings that have more than one 
ground floor level (e.g., buildings with a 
split level entrance leading only to stairs 
or escalators which connect with upper 
and lower levels less than one story 
above or below grade, and buildings 
built on hillsides with more than one 
floor having direct access to grade), 
should each ground floor level have an 
accessible entrance? ^ * Second, should 

‘ * This question was suggested by the legislative 
history which stated that; “(ajccessibility 
requirements shall not be evaded by constructing 
facilities in such a way that no story constitutes a 

all entrances to every building be 
accessible. Businesses generally favored 
providing an accessible entrance at only 
one ground floor level in response to the 
flrst question and making some but not 
all entrances accessible in response to 
the second question. Individuals with 
disabilities and their organizations, and 
commenters from other categories, 
generally favored providing an 
accessible entrance at each ground floor 
level in response to the first question 
and making all entrances accessible in 
response to the second question. 

Response. The NPRM proposed to 
follow UFAS which establishes two 
requirements for entrances. First, at 
least one principal entrance at each 
ground floor would be required to be 
accessible.^* Second, when a building or 
facility has entrances which normally 
serve transportation facilities, passenger 
loading zones, accessible parking 
facilities, public streets and sidewalks, 
or accessible interior vertical access, at 
least one of the entrances serving each 
function would have to be accessible. 

Depending on the interpretation of 
what it means for an entrance to 
"normally serve" a fimction, the NPRM 
could result in all the entrances to a 
building being accessible as illustrated 
by the following example. A building 
has four entrances: One on each side. 
Two of the entrances lead directly to 
parking lots of equal size on opposite 
sides of the building. People who use the 
building usually arrive by car and enter 
through the two parking lot entrances 
making them principal entrances. Each 
parking lot has accessible parking 
spaces and the two parking lot 
entrances are accessible and connected 
by an accessible route to the accessible 
parking spaces. The third entrance leads 
directly to a driveway with a bus stop 
and the fourth entrance leads directly to 
a public sidewalk. Even if the bus stop 
and the public sidewalk are connected 
by an accessible route to the two 
parking lot entrances, the third and 
fourth entrances could nonetheless be 
required to be accessible under the 
NPRM if an entrance which “normally 
serves” a function means the nearest 
entrance which directly leads to the 
function. 

‘ground floor,* for example, by constructing a 
building whose main entrance leads only to 
stairways or escalators that connect with upper or 
lower floors; at least one accessible ground story 
must be provided," H. Kept. 101-596, at 77. 

' • UFAS defines a “principal entrance" as "the 
main door through which most people enter.” The 
NPRM defined a "principal entrance” as "one 
through which a significant number of people enter" 
in recognition of the fact that buildings, especially 
larger ones, typically have several principal 
entrances. 

The legislative history makes clear 
that not every feature of every building 
needs to be accessible but rather a high 
level of convenient access is 
contemplated. The legislative history 
further states that “(a)ccessibility 
requirements shall not be evaded by 
constructing facilities in such a way that 
no story constitutes a ‘ground floor,’ for 
example, by constructing a building 
whose main entrance leads to stairways 
or escalators that connect with upper or 
lower floors; at least one accessible 
groimd story must be provided.” H. 
Rept. 101-596, at 77, Thus, each newly 
constructed building or facility must 
have at least one ground story entrance 
and at least one accessible entrance. 
The legislative history does not state 
that all or even most entrances must be 
accessible. 

The Board wants to ensure a high 
level of access to all new buildings 
consistent with the statute. The Board 
has sought to require accessible 
entrances in a number that is easily 
definable and reasonable. The Board 
also wants to ensure that the 
requirements can be and will be met in 
all instances, except in those rare cases 
where the structural impracticability 
exception applies. In some urban and 
suburban areas, much new construction 
is “inflll” between existing facilities and 
is constricted by slope and other site 
considerations, such as existing 
sidewalks and nearby property lines. In 
some areas there are land use plans and 
other restrictions that, in effect, limit 
development to sites where slopes are 
between 10% and 25%. For example, 
Maryland is considering imposing a land 
use plan on its localities which would 
preserve “agricultural” land [generally 
less than 10% slope) and steeply sloped 
land [more than 25% slope) and thus 
focus new development in areas with 
slopes between 10% and 25%. The Board 
understands that other States are 
considering similar proposals. Structural 
impracticability is a very narrow 
exception and, as explained in the 
legislative history, does not apply to 
situations where a building is 
constructed on “hilly” terrain or on a 
plot of land with steep slopes. H. Rept. 
101-485, pt. 2, at 120. The Board believes 
it would be unreasonable to require all 
entrances to be accessible in these 
cases. 

There is very little data available 
concerning the impact of site 
considerations on entrance accessibility. 
The Department of Housing and Urban 
Development’s analysis of its Fair 
Housing Accessibility [FHA) Guidelines 
estimated the cost of providing 27 
accessible entrances in new 
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constructions at three different 
apartment complexes at sites having 
slopes of less than 10%, as ranging from 
an additional $240 to $1636 per entrance. 
The average cost was $836 per entrance. 
This data is not easily transferable to 
commercial construction because of the 
differences between residential and 
commercial construction and the 
differences in the FHA guidelines and 
the ADA guidelines. The Board’s draft 
hnal regulatory impact analysis 
estimates the cost of an accessible 
building entrance ramp with a 1:12 slope 
for a 5-feet rise and railings extensions 
to be $6460 for offices and hotels. This 
cost does not take grading or retaining 
walls into account. 

Thus, the Board is not at this time 
mandating 100% accessible entrances in 
new construction. At the same time, the 
Board recognizes that providing only 
one accessible entrance to a building 
with multiple public entrances will not 
always achieve the high level of 
convenient access contemplated by the 
ADA. In light of all these concerns, the 
Board has established two independent 
requirements for entrances in 4.1.3(8] (a) 
and (b). First, 4.1.3(8](a)(i) requires that 
at least 50% of all public entrances be 
accessible. One of these must be a 
ground floor entrance. In addition, 
4.1.3(8)(a)(ii) requires that accessible 
entrances must be provided in a number 
at least equivalent to the number of 
exits required by the applicable State or 
local building or life safety code. This 
provision acknowledges the importance 
of life safety issues in access to, use of, 
and egress from a building. Model 
building and life safety codes are 
generally consistent in their method of 
determining the number of exits 
required, the exit width necessary, and 
the separation of exits needed to ensure 
safe egress during an emergency. Since 
not all exits are required to serve as 
entrances, if only one building entrance 
is planned, and a building or life safety 
code requires two fire exits, 4.1.3(8](ii) 
would not require the provision of more 
than the one planned entrance. 
Furthermore, 4.1.8(a)(iii) requires 
accessible entrances be provided to 
each tenancy in a facility. One entrance 
may be considered as meeting more 
than one of the requirements in 
4.1.3(8](a] (i) through (iii). Where 
feasible, the accessible entrances must 
be the entrances used by the majority of 
people visiting or working in the 
building. 

Second, 4.1.3(8)(b) (i) and (ii) require 
that accessible entrances be provided 
from any indoor garages, pedestrian 
tunnels, or elevated walkways that have 
entrances to the facility. One entrance 

may be considered as meeting more 
than one of the requirements in 
4.1.3(8](b] (i) and (ii). 

The Board believes that these 
provisions, combined with the other 
requirements described above, will 
ensure access at least equivalent to that 
required by MGRAD and UFAS and 
intended by Confess. 

The NPRM included a requirement in 
the technical specifications for signage 
at 4.30.1 that entrances which are not 
accessible to have directional signage 
complying with 4.30 indicating the 
location of the nearest accessible 
entrance. This requirement has been 
placed in the scoping provisions for 
entrances in the final guidelines. 

Comment. Several commenters 
recommended including sections from 
the proposed BCMC scoping provisions 
in the guidelines requiring an accessible 
entrance to be provided to each tenancy 
within a building (e.g., retail stores in a 
strip shopping center], and all entrances 
having walkways wi^ a change in 
elevation of 6 inches or less at the 
entrance to be accessible. 

Response. Multi-tenant facilities such 
as a strip shopping center are generally 
viewed as one building. To ensure that 
each retail store and other places of 
public accommodation within such 
facilities are accessible, a requirement 
has been added to 4.1.3(8)(a)(iii) for an 
accessible entrance to be provided to 
each tenancy within a building. As for 
entrances having walkways with a 
change in elevation of 6 inches or less at 
the entrance, the provision is not 
necessary in light of 4.1.3(8) in its 
entirety. Further, the proposed BCMC 
scoping provision does not address the 
fact that site preparation can usually be 
made to ensure an elevation change of 
more than 6 inches, thereby 
circumventing the intent of the 
requirement. 

Egress and Areas of Rescue Assistance 
(4.1.3(9)) 

Comment. The NPRM proposed to 
require “areas of refuge" in newly 
constructed buildings and facilities 
which were defined as areas, which 
have direct access to an exit stairway, 
where people who are unable to use 
stairs may remain safely to await 
further instructions or assistance during 
emergency evacuation. Building owners 
and managers and businesses objected 
to the concept of “area of refuge.” Many 
of these commenters, including the 
Building Owners and Managers 
Association (BOMA), expressed concern 
that such areas would result in 
restricting evacuation of individuals 
with disabilities during an emergency. 
Evacuation plans were recommended 

instead. Individuals with disabilities 
and their organizations who commented 
on the provision supported it. 

Response. The Board wishes to 
emphasize that the purpose of areas of 
refuge is to facilitate and not restrict the 
evacuation of wheelchair users and 
other individuals with mobility 
impairments during an emergency. 
MGRAD, UFAS, and the ANSI A117.1 
standard, all require that accessible 
routes connect to an accessible place of 
refuge in the event of an emergency. 
Since elevators are generally not 
available for egress during a fire, a safe 
area is needed where wheelchair users 
and other individuals with mobility 
impairments who cannot exit by 
stairways can temporarily await further 
instructions or evacuation assistance. 
To clarify this point, the area has been 
renamed “areas of rescue assistance” in 
the final guidelines. The appendix to the 
guidelines recognizes in A4.3.10 that an 
emergency management plan for the 
evacuation of people with disabilities is 
essential in providing for fire safety in 
buildings and facilities. However, an 
evacuation plan alone is not sufficient to 
ensure the safety of individuals with 
mobility impairments during an 
emergency since individuals may not be 
able to transfer to an evacuation device 
or may require assistance from trained 
personnel. 

The final guidelines incorporate 
modified scoping provisions and 
technical specifications fi'om chapter 31, 
section 3104 of the 1991 Uniform 
Building Code. In buildings and 
facilities, or portions of buildings and 
facilities, required to be accessible 
under the ADA, accessible means of 
egress must be provided in the same 
number as required for exits by State or 
local buidling and life safety codes. 
Where a required exit ft'om an 
occupiable level above or below a level 
of accessible exit discharge is not 
accessible, areas of rescue assistance 
must be provided on each level in a 
number equal to that of inaccessible 
required exits. A horizontal exit which 
meets the requirements of state or local 
building or life safety codes may also be 
used for an area of rescue assistance. 

The scoping provisions in 4.1.3(9] for 
areas of rescue assistance do not apply 
to exterior facilities covered by 4.1.2. For 
example, parking lots and open parking 
garages are covered only by 4.1.2 and 
are not required to comply with the 
scoping provisions in 4.1.3(9] for areas of 
rescue assistance. 

The technical specifications for areas 
of rescue assistance are discussed under 
4.3.11 and provide several alternatives 
for design of such areas. The draft final 
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regulatory impact estimates the 
additional direct costs for creation of an 
area of rescue assistance in a portion of 
a stairway landing in a new building to 
be $624. Although there are less 
expensive alternatives, this option was 
analyzed in the draft final regulatory 
impact analysis because it is commonly 
used at the current time in buildings that 
provide area of rescue assistance and 
because it represents the highest range 
of cost that will be incurred. Based on 
this estimate, the additional direct costs 
for providing areas of rescue assistance 
in stairway landings in a new low-rise 
office building 6 stories and 40,000 
square feet per story would be $6,240 or 
$.03 per square foot of building area; and 
in a high-rise office building with 25 
stories 30,000 square feet per story 
would be $29,952 or $.04 per square foot 
of building area. In many cases the cost 
of providing areas of rescue assistance 
will be much lower because such areas 
can be provided in elevator lobbies, 
office rooms, and similar space used for 
other purposes. No costs will be 
incurred in alterations or in new 
buildings with supervised automatic 
sprinkler systems because of exceptions 
which are included in the Hnal 
guidelines as explained below. The 
Board believes these costs to be 
reasonable in light of this important life 
safety issue. 

Comment. Several commenters 
requested that buildings and facilities 
equipped with a supervised automatic 
sprinkler system be exempted from the 
requirements for areas of rescue 
assistance. 

Response. An exception has been 
added exempting buildings and facilities 
having a supervised automatic sprinkler 
from the requirements for areas of 
rescue assistance. Supervised automatic 
sprinkler systems have built in signals 
for monitoring features of the system 
such as the opening and closing of water 
control valves, the power supplies for 
needed pumps, and water tank levels, 
and for indicating conditions that will 
impair the satisfactory operation of the 
sprinkler system. Because of these 
monitoring features, supervised 
automatic sprinkler systems have a high 
level of satisfactory performance and 
response to fire conditions and the 
Board does not believe that additional 
measures are needed in buildings and 
facilities with such systems. 

Comment. The American Hotel and 
Motel Association requested that in the 
case of hotels and motels on floors used 
exclusively for guest rooms, such rooms 
be permitted to serve as areas of rescue 
assistance because State and local 

building and life safety codes require 
them to be fire-resistive. 

Response. The organization 
responsible for development of the 
Uniform Building Code rejected this 
proposal on the grounds that it is 
inappropriate to designate a room or 
space that is not available to the public 
as an area of rescue assistance, lihie 
Board declines to accept the proposal 
for the same reason. In addition, there 
are some inconsistencies among State 
and local building and life safety codes 
regarding requirements for fire-resistive 
construction. 

Comment. Several commenters raised 
questions regarding the application of 
the requirements for areas of rescue of 
assistance to alterations of existing 
facilities. 

Response. The guidelines require 
areas of rescue assistance only in new 
construction. For the reasons discussed 
under 4.1.6(l)(g), a paragraph has been 
added to the scoping provisions for 
alterations to clarify that the 
requirements for areas of rescue 
assistance do not apply to alterations of 
existing facilities. 

Drinking Fountains (4.1.3(10)) 

Comment. The NPRM asked whether 
a specific percentage of accessible 
drinking fountains should be required 
and, if so, whether at least 50% would be 
an appropriate munber. Most persons 
who commented on the question stated 
that at least 50% was an appropriate 
number. Several commenters requested 
that the provisions address the distance 
between accessible drinking fountains. 

Response. The Board wants to ensure 
that drinking foimtains are accessible to 
wheelchair users and individuals who 
have difficulty bending or stooping. The 
final guidelines provide that where there 
is only one drinking fountain on a floor, 
there must be a drinking fountain that is 
accessible to wheelchair users in 
accordance with 4.15 and individuals 
who have difficulty bending or stooping. 
This can be accomplished by use of a 
“hi-lo“ drinking fountain; by providing 
one drinking fountain accessible to 
wheelchair users and one drinking 
fountain at a standard height convenient 
for those who have difficulty bending or 
stooping; by providing a drinking 
foimtain accessible under 4.15 and a 
water cooler; or by such other means as 
would achieve the required accessibility 
for each group on each floor. Where 
more than one drinking foimtain or 
water cooler is provided on a floor, 50% 
of those provided must comply with 4.15 
and be on an accessible route. In the 
event an odd number of drinking 
fountains are provided on a floor, the 
requirement cap be met by rounding 

down the odd number to an even 
number and calculating 50% of the even 
number. Additional advisory material 
on drinking fountains is included in the 
appendix at A4.1.3(10). 

Toilet Rooms (4.1.3(11)) 

Comment. Some commenters were 
opposed to the scoping provision in 
4.1.3(11) requiring that each public and 
common use toilet room be accessible. 

Response. Although each common 
and public use toilet room must be 
accessible, if more than one toilet stall, 
lavatory, or other feature is provided in 
such a toilet room, generally only one of 
each feature is required to be accessible. 
See 4.22.4 through 4.22.7. Toilet rooms 
serving specific sleeping 
accommodations in dormitories, hotels, 
and other similar places of transient 
lodging are not public or common use 
toilet rooms. 

Comment. A few commenters 
objected to requiring other toilet rooms 
to be adaptable. 

Response. The scoping provision in 
4.1.3(11) has been clarified that the 
adaptability requirement applies to 
toilet rooms that are designed or 
intended for the use of the occupant of a 
specific space such as a private toilet 
room which is part of an executive's 
office. Exempting such toilet rooms in 
new construction fi'om the adaptability 
requirement would make reasonable 
accommodation in the future impossible 
in many cases. 

Comment. Several commenters 
requested clarification whether every 
toilet room provided as part of a 
sleeping accommodation in medical care 
facilities and transient lodging must be 
accessible or adaptable. 

Response. As stated in 4.1.1(1), in new 
constraction all areas of buildings and 
facilities must comply with 4.1 through 
4.35, unless otherwise provided in the 
general application section or a special 
application section. Medical care 
facilities and transient lodging are 
covered by special application sections 
6 and 9 respectively which require that a 
specific percentage of sleeping 
accommodations, including toilet rooms, 
be accessible. The guidelines do not 
require toilet rooms in other sleeping 
accommodations to be accessible except 
that, in the case of hotels, motels and 
other similar places of transient lodging, 
doors and doorways must be designed 
to allow passage into the toilet room. 

Comment. A few commenters 
recommended that an accessible unisex 
toilet room should be required either in 
addition to or in place of separate toilet 
rooms for men and women. 
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Response. Unisex toilet rooms are 
discussed in the technical specifications 
for toilet rooms in 4.22. 

Storage, Shelving and Display Units 
(4.1.3(12)) 

Comment. Several commenters 
requested clarification regarding 
whether all storage, shelving and 
display units must be within the forward 
and side reach ranges for wheelchair 
users. 

Response. The scoping provision in 
4.1.3(12)(a) applies only to fixed 
cabinets, shelves, closets, and drawers 
and expressly states that additional 
storage space may be provided outside 
the forward and side reach ranges for 
wheelchair users. The technical 
specifications for reach ranges for 
storage spaces have also been clarified. 
See 4.25.3; and figures 38a and 38b. 

The scoping provision in 4.1.3(12)(b) 
applies to fixed shelves or display units 
allowing self-service by customers and 
requires such shelves and display units 
be located on an accessible route. A 
sentence has been added to the 
provision to clarify that compliance with 
the forward and side reach ranges for 
wheelchair users is not required. 

Comment. Businesses requested that 
shelves in employee work areas (e.g., 
stockrooms, baggage rooms, maids 
closets) be exempt fi’om the scoping 
provision in 4.1.3(12)(a). 

Response. As stated in 4.1.1(1), in new 
construction all areas of buildings and 
facilities must comply with 4.1 through 
4.35, unless otherwise provided in the 
general application section or a special 
application section. Areas used only by 
employees as work areas are covered by 
4.1.1(3) which requires that such areas 
be designed and constructed so that 
individuals with disabilities can 
approach, enter, and exit the areas. This 
provision expressly states that employee 
work areas are not required to be 
equipped with accessible shelves. The 
appendix includes advisory guidance at 
A4.1.1(3) that consideration should be 
given to placing shelves in employee 
work areas at a convenient height for 
accessibility or installing commercially 
available shelving that is adjustable so 
that reasonable accommodation can be 
made in the future. 

Controls and Operating Maintenance 
(4.1.3(13)) 

Comment. Several commenters 
requested clarification whether controls 
not intended for public use must be 
within the forward or side reach ranges 
for wheelchair users. 

Response. An exception has been 
added to the technical specifications in 
4.27.3 stating that the forward and side 

reach range requirements do not apply 
where the use of special equipment 
dictates otherwise or where electrical 
and communications systems 
receptacles are not normally intended 
for use by building occupants. 

Audible and Visual Alarms (4.1.3(14)) 

Comment. Commenters generally 
supported the inclusion of visual alarms 
in the guidelines. Some businesses 
considered requiring visual alarms in 
new buildings and facilities to be 
excessive and recommended that such 
alarms should be provided only in areas 
where an individual with a hearing 
impairment was an occupant or that 
portable or personal alarm devices 
should be permitted. A few commenters 
requested that buildings with automatic 
sprinkler systems be exempt from the 
requirement for visual alarms. 

Response. Builders and designers 
cannot know in advance whether a 
space will be occupied by a person with 
a hearing impairment. If visual alarms 
are not included in the design of new 
buildings and facilities but instead are 
required only where an individual with 
a hearing impairment was an occupant, 
buildings and facilities would have to be 
retrofitted at potentially greater cost. 

Further, visual alarms are intended to 
alert visitors, and not just regular 
tenants, to emergencies. Portable or 
personal alarm devices are carried by 
an individual and are triggered by a 
signal from the building emergency 
alarm system. Provision of these devices 
is not an acceptable alternative, 
especially in places of public 
accommodation such as retail stores, 
assembly areas, and transportation 
facilities where the number of visitors 
and temporary users greatly exceeds the 
number of tenants. They have been 
demonstrably ineffective in both drill 
and emergency situations in such places 
and have resulted in visitors being left 
unaware of the need for evacuation. The 
only situation where portable or 
personal alarm devices are permitted 
under the guidelines is in sleeping 
accommodations in hotels and other 
similar places of transient lodging where 
guests are assigned temporarily to a 
specific room and can be provided 
appropriate devices when registering for 
the room. See 9.3.2. Even then, hallways, 
lobbies and other common areas in 
hotels and other similar places of 
transient lodging must have 
permanently installed visual alarms. 

As for buildings with automatic 
sprinkler systems, visual alarms are 
generally required only where audible 
alarms are required or provided. Since 
buildings with automatic sprinkler 
systems are required to provide audible 

alarms, the Board believes that persons 
with hearing impairments are entitled to 
access the same emergency warning 
system. 

The draft final regulatory impact 
analysis estimates the direct additional 
cost per visual alarm device in new 
construction, including installation, to 
be $169. A high-rise office building with 
25 stores and 30,000 square feet per 
story is estimated to require 160 devices 
for a total cost of $27,040 or $.04 per 
square foot of building area. The Board 
believes that this cost is reasonable in 
light of the importance of this life safety 
issue. 

Detectable Warnings (4.1.3(15)) 

A large number of comments was 
received in support of and in opposition 
to detectable warnings in general and at 
specific locations. As further discussed 
under 4.29, the requirements for 
detectable warnings have been revised 
and some sections have been reserved 
pending further study and research for 
future revisions to the guidelines. An 
editorial change has been made to 
4.1.3(15) stating that detectable 
warnings shall be provided at locations 
specified in 4.29. 

Interior Signage (4.1.3(16)) 

Comment. As discussed under 4.1.2(7), 
the Board has concluded based on 
review of the comments that the scoping 
provisions and technical specifications 
for signage were unclear and needed to 
be revised. 

Response. The scoping provisions for 
interior and exterior signage and the 
accompanying technical specifications 
have been clarified and revised in 
response to the comments. See 4.1.2(7) 
for scoping provisions for exterior 
signage; and 4.30 for technical 
specifications for signage. Interior signs 
which designate permanent rooms and 
spaces must comply with the technical 
specifications in 4.30.1 and 4.30.4 
tlvough 4.30.6 for raised and brailled 
characters, finish and contrast, and 
moimting locations and height. For 
instance, numbers on hotel guest rooms, 
patient rooms in hospitals, office suites, 
and signs designating men’s and 
women’s toilet facilities must have 
raised and brailled characters, and also 
must meet the finish and contrast, and 
mounting height requirements. Interior 
signs which provide direction to or 
information about functional spaces of a 
building or facility must comply with the 
technical specifications in 4.30.1, 4.30.2 
and 4.30.5 for character proportion and 
finish and contrast. 'The technical 
specifications in 4.30.3 for character 
height must also be complied with if the 
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signage is suspended or projected 
overhead in compliance with the 
technical specifications in 4.4.2 for head 
room for protruding objects. 

An exception has also been added to 
4.1.3(16) to clarify that building 
directories, menus, and other signs 
which provide temporary information 
about rooms and spaces such as the 
current occupant’s name do not have to 
comply with the requirements for 
signage. 

Comment. The NPRM asked whether 
additional types of signage such as 
informational and directional signage 
about functional spaces, rules of 
conduct, or hazards should be tactile 
(i.e., comply with technical 
specifications in 4.30.4 and 4.30.6 for 
raised and braille characters and 
mounting location and height). The 
NPRM also requested information on 
available technologies such as audible 
signs for overhead and remote signage. 
Comments fit)m individuals with 
disabilities and their organizations 
regarding additional types of signage 
that should be tactile were scattered 
with no clear consensus of opinion that 
would be useful for purposes of 
establishing guidelines. Technical 
information was submitted by Love 
Electronics regarding infi-ared signage. 

Response. Although technology is 
available for making overhead and 
remote signage accessible, the Board 
plans to further study this issue to 
determine where and in what types of 
buildings and facilities such technology 
may be necessary for future revision of 
the guidelines. 

Accessible Public Telephones (4.1.17(a)) 

Comment. Individuals with 
disabilities and their organizations 
requested that more accessible 
telephones be required. One commenter 
recommended that a maximum distance 
of 300 feet be established between 
accessible public telephones in large 
buildings and facilities. A telephone 
company objected to requiring at least 
one public telephone per floor to meet 
the technical specifications in 4.31.2 for 
forward reach by wheelchair users 
when two or more banks of telephones 
are provided on each floor. One 
commenter recommended that the 
exception under 4.1.3(17)(a) for exterior 
public telephones should permit a side 
reach telephone instead of a forward 
reach telephone if dial tone first service 
is available. 

Response. The exception under 
4.1.3(17)(a) has been revised as 
recommended. It has also been clarified 
that accessible public telephones 
required by 4.1.3(17)(a) do not include 

text telephones which are covered by 
4.1.3(17)(c). 

Public Telephones Equipped With 
Volume Controls (4.1.3(17)(b)) 

Comment. Most individuals with 
disabilities and their organizations 
supported the NPRM proposal to require 
25% of public telephones in newly 
constructed buildings and facilities to be 
equipped with a volume control in 
addition to the requirement in 
4.1.3(17)(a) for accessible public 
telephones. A few requested that the 
number be increased. Some 
recommended that scoping be based on 
occupancy. Telephone companies 
responded that they have adopted 
voluntary programs to install public 
telephones equipped with volume 
controls and recommended that the 
Board defer to a Federal Communication 
Commission (FCC) proceeding which 
declined to require 25% of all public 
telephones to be equipped with volume 
controls. See Order Completing Inquiry 
and Providing Further Notice of 
Proposed Rulemaking, CC Docket No. 
87-124 (July 27,1989). 

Response, llie FCC declined to 
require 25% of all public telephones to 
be equipped with volume controls based 
on cost estimates provided by telephone 
companies for retrofitting all existing 
public telephones with a volume control. 
The NPRM proposal was more modest 
and only required 25% of public 
telephones installed in newly 
constructed buildings and facilities to be 
accessible. The American Telephone 
and Telegraph Company reported that 
its newly designed public telephones 
incorporate volume controls as a 
standard feature. Southwestern Bell 
Telephone Company also reported that 
it installs volume controls in its public 
telephones free upon the request of its 
customers. Cost data provided by other 
telephone companies for equipping 
public telephones with volume controls 
ranged fi'om $10 to $80. Since the 
additional direct cost of requiring 25% of 
public telephones in newly constructed 
buildings and facilities is nothing to 
minimal depending on the telephone 
manufacturer or company, the 
requirement has been retained in the 
final guidelines. 

Comment. The American Public 
Communication Council requested that 
the requirement be postponed for one 
year to permit suppliers to test and 
evaluate equipment. 

Response. The American Telephone 
and Telegraph Company and other 
telephone companies currently offer 
public telephones equipped with volume 
controls as a standard feature or upon 
request. In addition, many telephone 

companies incorporate the volume 
control feature into the base of the 
telephone rather than the handset which 
has virtually eliminated concerns about 
vandalism. The Board does not believe 
that any delay is warranted beyond the 
January 26,1992 effective date for title 
in of the ADA. 

Public Text Telephones (4.1.3(17)(c)-(d)) 

Comment. The NPRM asked whether 
the scoping provision for public text 
telephones should be based on the total 
number of public pay telephones in a 
building or facility and whether six 
public pay telephones should be the 
trigger point. As an alternative, the 
NPRM asked whether the scoping 
provision should be based on occupancy 
type as is done in Michigan. The NPRM 
also asked for information about the 
need for public text telephones in 
general and at specific t^es of 
facilities. Most individuals with 
disabilities and their organizations and 
other commenters who responded to the 
questions recommended basing the 
scoping provision on occupancy type in 
addition to the total number of public 
pay telephones in a building or facility 
and generally supported the need for 
public text telephones in the same 
occupancy types as required in 
Michigan (e.g., transportation facilities, 
hospitals, shopping malls, convention 
centers, hotels with a convention 
center). Many of these commenters 
expressed concern that smaller or rural 
communities may have buildings and 
facilities where there is a need for 
public text telephones regardless of the 
number of public pay telephones. As for 
the trigger point for a scoping provision 
based on total number of public pay 
telephones, many individuals with 
disabilities and their organizations and 
other commenters recommended that 
the trigger point be less than six public 
pay telephones and offered a variety of 
percentage, bank, and cluster options. 
Businesses and telephone companies 
were generally opposed to public text 
telephones and expressed concerns 
about cost, utilization, and maintenance. 
One telephone company stated that the 
presence of six public telephones would 
indicate a high volume of traffic and 
suggests a potential for cost recovery. 
Other telephone companies referred to a 
Federal Communications Commission 
proceeding to gather information 
concerning the telecommimication needs 
of individuals with hearing impairments 
which concluded that “requiring that 
pay telephones be designed to 
accommodate portable TDDs, however, 
should be less costly, and may well 
provide benefits that outweigh the 
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costs.” Order Completing Inquiry and 
Providing Further Notice of iVoposed 
Rulemaking, CC Docket No. 87-124 (July 
27,1989) at paragraph 110. 

Response. A number of changes have 
been made to the scoping provision for 
public text telephones in response to the 
comments. The final guidelines include 
requirements based on (1) the total 
number of interior and exterior public 
pay telephones provided at a site and (2) 
certain occupancy types, regardless of 
the number or public pay telephones 
provided at the site. The trigger point 
has been set at four or more interior and 
exterior public pay telephones at a site 
where at least one is in an interior 
location. For instance, if a building or 
facility has two exterior and two interior 
public pay telephones on the site, the 
scoping provisions for a public text 
telephone is triggered. On the other 
hand, if all public pay telephones are 
located outdoors, a public text telephone 
is not required because text telephones 
do not currently work well outdoors and 
the use of portable text telephones at 
such locations is impractical. 

The final guidelines further provide 
that if an interior public pay telephone is 
provided in a stadium or arena, a 
convention center, a hotel with a 
convention center, or a covered mall, at 
least one interior public text telephone 
must be provided in the facility. In the 
case of hospitals, if a public pay 
telephone is located in or adjacent to an 
emergency room, recovery room, or 
waiting room, one public text telephone 
must be provided at each such location. 

The scoping provision for public text 
telephones in transportation facilities 
will be included in section 10 of the final 
guidelines. The Board will also 
incorporate a scoping provision for 
public text telephones in State and local 
government buildings when the 
guidelines are supplemented for 
purposes of title II of the ADA. 

l^e final guidelines also include new 
technical specifications for public text 
telephones at 4.31.9 and additional 
explanatory information in the appendix 
at A4.31.9. The technical specifications 
permit the use of either an integrated 
text telephone and pay telephone unit, 
or a conventional text telephone that is 
permanently affixed within, or adjacent 
to, the telephone enclosure. In addition, 
the technical specifications permit the 
use of portable text telephones as 
equivalent facilitation under certain 
conditions. At the present time, pocket- 
type text telephones do not 
accommodate a wide range of 
individuals with disabilities and are not 
considered appropriate for purposes of 
equivalent facilitation. As technology 
develops, this may change. To be 

considered equivalent facilitation, the 
portable text telephone must be readily 
available for use with nearby public pay 
telephones. For example, if a hotel has 
portable text telephones available at the 
registration desk on a 24 hour basis for 
use with nearby public pay telephones, 
substantially equivalent access to and 
usability of the public pay telephone 
would be provided. On the other hand, if 
the portable text telephone is kept at a 
remote location from the public pay 
telephones or is stored in a space near 
the public pay telephones but the user 
must search for personnel not regularly 
stationed near the public pay 
telephones, substantially equivalent 
access to and use of the public pay 
telephone would not be provided. If a 
portable text telephone is provided as 
equivalent facilitation, at least one 
nearby public pay telephone must be 
equipped with a shelf and an electrical 
outlet to accommodate the portable text 
telephone. The technical specifications 
for the shelf are in 4.31.9(2). If an 
acoustic coupler is used, the telephone 
handset cord must be long enough to 
connect the public pay phone with the 
text telephone. Regardless of whether 
the public text telephone is portable or 
permanently affixed, the technical 
specifications for signage in 4.30.7(3) 
require that directional signage 
indicating the location of the nearest 
public text telephone must be provided 
near all banks of telephones which do 
not contain a text telephone. If a 
building or facility has no banks of 
telephones, the directional signage must 
be provided at the entrance (e.g., in a 
building directory). 

Comment. Several commenters 
recommended that, in addition to 
requiring at least one public text 
telephone in certain buildings and 
facilities, public pay telephones should 
be designed to accommodate portable 
text telephones so that individuals who 
carry their own devices can use public 
pay telephones, especially in larger 
facilities where one may have to walk a 
considerable distance to find a public 
text telephone. 

Response. A new scoping provision 
has been added at 4.1.3(17)(d) requiring 
at least one public pay telephone in 
each bank of three or more interior 
public pay telephones to be designed to 
accommodate a portable text telephone. 
The public pay telephone must comply 
with the techiiical specifications in 
4.31.9(2), and be equipped with a shelf 
on which to place a portable text 
telephone, an electrical outlet, and a 
telephone handset cord long enough to 
reach the shelf for acoustical coupling. 
Some telephone enclosure companies 
currently have several models on the 

market which comply with these 
requirements. 

Fixed Seating and Tables (4.1.3(18)) 

Comment. The NPRM asked whether 
the five percent scoping provision for 
fixed seating and tables was adequate. 
Many commenters interpreted the 
provision as applying to seating in 
assembly areas or restaurants and 
stated that the number was too low. 
Some commenters stated that similar 
scoping provisions in their states were 
adequate. 

Response. Wheelchair seating spaces 
in assembly areas and restaurants are 
addressed in separate provisions. See 
4.1.3(19)(a) for assembly areas; and 5.1 
for restaurants. The five percent figure 
has not been changed. Several editorial 
changes have been made to the 
provision to be consistent with 4.1.1(3) 
regarding areas used only by employees 
as work areas. The term “accessible 
public or common use areas” has been 
substituted for “accessible spaces” and 
the reference to “work surfaces” has 
been deleted. As clarified, the provision 
applies to fixed seating and tables in 
accessible public and common use areas 
such as study carrels or laboratory 
stations in a classroom. 

Wheelchair Seating Spaces in Assembly 
Areas (4.1.3(19)(a)) 

Comment. Individuals with 
disabilities and their organizations and 
other commenters recommended that 
the scoping provisions for wheelchair 
seating spaces in assembly areas 
include such spaces for areas with less 
than 50 seats and generally favored an 
increase in the number of wheelchair 
seating spaces. Several commenters, 
including theater owners, believed that 
the requirements for wheelchair seating 
spaces in assembly areas were 
excessive. 

Response. The table in 4.1.3(19)(a) 
speci^ng the number of wheelchair 
seating spaces in assembly areas has 
been revised in response to the 
comments. The new scoping provision is 
generally taken from the California 
building code. In smaller assembly 
areas, one wheelchair seating space is 
required in areas having a seating 
capacity of 4 to 25, and two wheelchair 
seating spaces are required in areas 
having a seating capacity of 26 to 50. 
The NPRM required no accessible 
seating in assembly areas with fewer 
than 50 seats. Unlike the NPRM, the new 
scoping provision also requires that one 
percent, but not less than one, of all 
fixed seats be aisle seats that have 
either no armrests, or removable or 
folding armrests on the aisle side of the 
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seat to increase accessibility for 
wheelchair users who wish to transfer to 
a fixed seat and individuals with other 
mobility impairments for whom 
armrests present an obstacle. These 
seats must be identiHed by a sign or 
marker and a sign must be posted in the 
ticket office notifying patrons of their 
availability. 

The total number of seating spaces for 
individuals with mobility impairments is 
generally the same under the NPRM and 
the final guidelines. For instance, in an 
assembly area with a seating capacity of 
200, the NPRM required 6 wheelchair 
seating spaces; and the final guidelines 
require 4 wheelchair seating spaces and 
2 accessible aisle seats. In an assembly 
area with a seating capacity of 1,000, the 
NPRM required 20 wheelchair seating 
spaces; and the final guidelines require 
11 wheelchair seating spaces and 10 
accessible aisle seats. To address the 
concerns regarding the number of 
wheelchair seating spaces required in 
larger facilities, a paragraph has been 
added to the appendix explaining that 
readily removable or folding seating 
units may be installed in wheelchair 
seating spaces which may be used by 
other persons when not needed for 
wheelchair users or individuals with 
other mobility impairments. Folding 
seating units usually consists of two 
fixed seats that can be easily folded into 
a fixed center bar to allow for open 
spaces for wheelchair users when 
needed. 

Assistive Listening Systems {4.1.3(19)(b)) 

Comment. The NPRM asked whether 
certain assembly areas with fixed 
seating should be required to have 
permanently installed assistive listening 
systems, and whether other areas 
should be permitted to have an 
adequate number of electrical outlets or 
other supplementary wiring to 
accommodate portable assistive 
listening systems. Most commenters 
who responded to the question favored 
requiring permanently installed assistive 
listening systems in assembly areas with 
fixed seating and permitting the use of 
portable systems in other areas. For 
instance, hotels pointed out that larger 
meeting rooms are fi-equently 
subdivided into smaller meeting rooms 
and a permanently installed assistive 
listening system may not be usable in 
such spaces. Some commenters 
recommended that all assistive listening 
systems should be portable. 

Response. The scoping provision for 
assistive listening systems has been 
revised. The provision applies to concert 
and lecture halls, playhouses and movie 
theaters, meeting rooms, and other 
assembly areas where audible 

communication is integral to use of the 
space. If such an assembly area (a) 
accommodates at least 50 persons or 
has an audioamplification system and 
(b) has fixed seating, a permanently 
installed assistive listening system is 
required. Other assembly areas are 
permitted to have an adequate number 
of electrical outlets or other 
supplementary wiring to accommodate 
portable assistive listening systems. The 
requirement assures that individuals 
with hearing impairments can attend 
functions in assembly areas with fixed 
seating without having to give advance 
notice or disrupt the event to have a 
portable assistive listening system set 
up. The requirement also provides for 
flexibility for smaller assembly areas 
and rooms and spaces with changeable 
seating arrangements. 

The provision in the NPRM which 
would have required assistive listening 
systems to be installed in rooms if they 
are used regularly as meeting or 
conference rooms was deleted because 
it would have covered individual offices 
which are used for meetings which was 
not intended. 

Comment. Several commenters 
requested that the scoping provision not 
be limited to indoor assembly areas and 
include such facilities as baseball 
stadiums. 

Response. The baseball stadium in 
Boston has a permanently installed 
assistive listening system. Since the 
technology currently exists for providing 
communication access to such facilities, 
the scoping provision is not limited to 
indoor assembly areas. 

Comment. Most commenters 
supported requiring that the minimiun 
niunber of receivers be equal to four 
percent of the total number of seats but 
not less than two. Some commenters 
believed that the number was excessive 
and other commenters wanted the 
number to be increased. 

Response. The four percent figure is 
based on a Bureau of the Census 
estimate of the number of persons aged 
15 and over who have difficulty hearing 
what is said in a normal conversation 
with another person, excluding those 
who cannot hear at all. See Bureau of 
Census, Disability Functional Limitation 
and Insurance Coverage, 1984-85. There 
are other studies which indicate that the 
numbers may be as high as eight to ten 
percent. As assistive listening systems 
become more readily available, it is 
expected that their usage will increase. 
The Board intends to monitor this issue 
and if a need for an increase in the 
number of receivers is demonstrated, the 
scoping provision will be revised. 

Comment. The NPRM requested 
information regarding which types of 
assistive listening systems (induction 
loop, FM, and infi'a red] work best in 
particular environments. Each of the 
three types of systems received some 
support for all applications. Many 
commenters described their personal 
experiences with particular types of 
systems. Those who provided extensive 
information on the advantages and 
disadvantages of the various systems 
recommended that a specific t^e 
should be selected only after 
consultation with experts in the field. 

Response. The appendix in A4.33.6 
has been expanded to provide 
additional information on the various 
types of assistive listening systems. The 
appendix includes a table reprinted fi'om 
a National Institute of Disability and 
Rehabilitation Research "Rehab Brief 
which shows some of the advantages 
and disadvantages of each system and 
typical applications. New York has also 
adopted technical specifications which 
may be useful. A pamphlet is available 
from the Board which lists 
demonstration centers across the 
country where technical assistance can 
be obtained in selecting and installing 
appropriate systems. 

Comment. The NPRM also requested 
information regarding the need for an 
assistive listening device at sales and 
service counters, teller windows, box 
offices, and information kiosks where a 
physical barrier separates service 
personnel and customers. Most 
commenters favored the provision of an 
assistive listening device at these 
places. Those who were opposed to this 
provision recommended alternative 
means to address the problem such as 
training personnel how to communicate 
effectively with individuals who have 
hearing impairments. 

Response. A provision has been 
added to the appendix at A7.2(3) 
recommending that at least one 
permanently installed assistive listening 
system be installed at sales and service 
counters, teller windows, box offices, 
and information kiosks where a physical 
barrier separates service personnel and 
customers. 

Automated Teller Machines (4.1.3 (20]) 

The legislative history of the ADA 
specificaly mentions automatic teller 
machines (ATMs] as covered by the 
accessibility requirements. The NPRM 
included proposed scoping provisions 
and technical specifications for ATMs. 
The scoping provisions in the final 
guidelines have been revised and 
require that where ATMs are provided, 
each machine shall comply with 4.34 
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except where two or more machines are 
provided at one location, then only one 
machine shall comply with 4.34. For 
example, if a large shopping mall has an 
ATM located at each end of the mall, 
then each ATM must be accessible. On 
the other hand, if the ATMs are located 
adjacent to each other, then only one 
ATM must be accessible. Comments 
regarding ATMs and the requirements of 
the final guidelines are discussed under 
the technical speciHcations at 4.34. 

Dressing and Fitting Rooms (4.1.3(21)] 

Comment. The NPRM asked whether 
the guidelines should include 
requirements for accessible dressing and 
fitting rooms. Individuals with 
disabilities and their organizations 
supported such requirements. 
Businesses expressed concern about 
having sufficient space for accessible 
dressing and fitting rooms, especially in 
existing buildings and facilities. 

Response. A new scoping provision 
has been added at 4.1.3(21) for new 
construction requiring that where 
dressing and fitting rooms are provided 
for use by the public or employees, 5 
percent, but not less than one, of such 
rooms for each type of use in each 
cluster of dressing rooms must be 
accessible. For instance, in a hospital 
where dressing rooms are provided for 
specific treatment or examination 
rooms, 5 percent, but not less than one, 
of the dressing rooms provided for each 
type of treatment or examination rooms 
must be accessible. 

The Board recognizes that in some 
cases it may be technically infeasible to 
comply with the scoping provisions for 
new construction when altering dressing 
rooms in existing facilities due to space 
limitations and has included a provision 
in 4.1.6(3)(h) that requires only one 
dressing room for each sex on each level 
to be accessible in alterations where 
technical infeasibility can be 
demonstrated. Accessible unisex 
dressing rooms may be used to meet the 
requirement in 4.1.6(3)(h) where only 
unisex dressing rooms are provided. 

Technical specifications for accessible 
dressing rooms are provided in 4.35. 

4.1.5 Accessible Buildings: Additions 

This section contains the scoping 
provisions for additions to existing 
buildings and facilities. 

Comment. Several commenters raised 
questions regarding whether an addition 
to an existing building is to be treated as 
new construction or an alteration. 

Response. Additions to existing 
buildings have attributes of both new 
construction and an alteration. To the 
extent that a space or element in the 
addition is newly constructed, each new 

I 

space or element must comply with the 
applicable scoping provisions of 4.1.1 to 
4.1.3 for new construction, the 
applicable technical specifications of 4.2 
through 4.35, and the applicable special 
application sections 5 through 10. For 
instance, if a restroom is provided in the 
addition, it must comply with the 
requirements for new construction. 
Construction of an addition does not, 
however, create an obligation to retrofit 
the entire existing building or facility to 
meet requirements for new construction. 
Rather, the addition is to be regarded as 
an alteration and to the extent that it 
affects or could affect the usability of or 
access to an area containing a primary 
function, the requirements in 4.1.6(2] are 
triggered with respect to providing an 
accessible path of travel to the altered 
area and making the restrooms, 
telephones, and drinking fountains 
serving the altered area accessible. For 
example, if a museum adds a new wing 
that does not have a separate entrance 
as part of the addition, an accessible 
path of travel would have to be 
provided through the existing building or 
facility unless it is disproportionate to 
the overall cost and scope of the 
addition as determined under criteria 
established by the Attorney General. 
The scoping provision in 4.1.5 has been 
clarified to reflect these requirements. 

4.1.6 Accessible Buildings: Alterations 

This section contains scoping 
provisions for alterations. 

General (4.1.6(1)) 

Comment. Some commenters pointed 
out that the provision in 4.1.6(l)(a) 
prohibiting any decrease in accessibility 
when an alteration is undertaken was 
inconsistent with the provision in 
4.1.6(l)(d) [4.1.6(l)(e) in the NPRM] 
which does not impose any greater 
requirements in alterations than in new 
construction. 

Response. The provision has been 
revised to state that no alteration shall 
be undertaken which decreases or has 
the affect of decreasing accessibility or 
usability of a building or facility below 
the requirements for new construction at 
the time of the alteration. 

Comment. Several businesses 
expressed concern about minor 
alterations triggering extensive 
retrofitting of existing buildings and 
facilities to meet the requirements for 
new construction. 

Response. The Board wishes to make 
it clear that minor alterations do not 
trigger extensive retrofitting of existing 
buildings. There are three general 
principles for alterations. First, if any 
existing element, space, or common area 
is altered, the altered element, space, or 

common area must meet new 
construction requirements. 4.1.6(l](b). 
Second, if alterations to the elements in 
a space when considered together 
amoimt to an alteration of the space, the 
entire space must meet new 
construction requirements. 4.1.6(l](c]. 
Third, if the alteration affects or could 
affect the usability of or access to an 
area containing a primary function, the 
path of travel to the altered area and the 
restrooms, drinking fountains, and 
telephones serving the altered area must 
be made accessible imless it is 
disproportionate to the overall 
alterations in terms of cost and scope as 
determined under criteria established by 
the Attorney General. 4.1.6(2). This last 
requirement will be addressed in greater 
detail in the Department of Justice’s 
final regulations. 

There are two general exceptions that 
apply to alterations. First, compliance 
with a specific scoping provision or 
technical specification is not required if 
it is technically infeasible. 4.1.6(1)(|]. As 
further discussed below, the definition 
of the term "technically infeasible" has 
been revised and does not require 
compliance with new construction 
requirements where existing structural 
conditions would require removing or 
altering a load-bearing member which is 
an essential part of the structural fi'ame 
or where existing physical or site 
constraints prohibit full and strict 
compliance. Second, the installation of 
an elevator is not required in an altered 
building or facility that is less than three 
stories or has less than 3,000 square feet 
per story unless the building is a 
shopping center, a shopping mall, the 
professional office of a health care 
provider, or another type of facility 
determined by the Attorney General. 
4.1.6(l)(k). The elevator exception is 
established by section .303(b) of the 
ADA and is the same as that contained 
in the scoping provisions for new 
construction. As discussed above, if a 
building or facility is not exempt from 
the elevator requirement and the 
requirement for an accessible path of 
travel is triggered under 4.1.6(2], the 
installation of an elevator is subject to 
the disproportionality limitation. 
However, if an escalator or stair is 
planned or installed where none existed 
previously and major structural 
modifications are necessary for such 
installation, then an elevator or other 
vertical means of access must be 
provided. 4.1.6(l)(f). 

The following examples illustrate the 
application of these principles and 
exceptions: 

1. If a door handle is replaced, the 
new door handle must comply with 
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4.13.9 which states that door hardware 
shall have a shape that is easy to grasp 
and does not require tight grasping, ti^t 
pinching, or turning of the wrist (e.g., 
lever handles, U-shaped handles). 
Replacing the door handle does not 
tri^er any other accessibility 
requirements for the door. 

2. A common practice when replacing 
doors is to install a complete door 
assembly consisting of the frame and a 
pre-hung door. In interior light-frame 
construction (e.g., wood or metal studs], 
a wider door assembly can be installed 
without altering a load-bearing 
structural member which is an essential 
part of the structural frame. If a 
complete door assembly is installed in 
interior light-frame construction and 
space is available to comply with the 
clear width and maneuvering clearances 
specified in 4.13.5 and 4.13.6, those 
requirements must be met. However, if 
space is restricted, as in the case of 
some hotel guest rooms where narrow 
doorways are defined by bathroom and 
closet walls, it may be technically 
infeasible to comply with the clear 
width or maneuvering clearances 
specified in 4.13.5 and 4.13.6 due to 
existing physical constraints. 

3. If a parking lot is resurfaced and 
does not have the number of accessible 
parking spaces required by 4.1.2(5) or 
the parking spaces do not comply with 
4.6.3, those requirements must be met 
with unless it is technically infeasible. If 
the resurfacing does not include 
regrading, it may be technically 
infeasible to comply with the 
requirement in 4.6.3 that accessible 
parking spaces and access aisles be 
level with surface slopes not exceeding 
1:50 (2%) in all directions due to existing 
site constraints. If a local zoning or land 
use code requires the parking lot to have 
a certain number of parking spaces and 
providing the number of accessible 
parking spaces in 4.1.2(5) would result in 
reducing the total number of parking 
spaces below that required by the local 
code, it would be technically infeasible 
to fully comply with the scoping 
provision due to site constraints 
resulting frt)m legitimate requirements of 
the local code. For instance, if 4.1.2(5] 
requires five accessible parking spaces 
to be provided, but the parking lot can 
only accommodate four accessible 
parking spaces and still meet the local 
code requirement for total number of 
parking spaces, then four accessible 
parking spaces must be provided. 

4. If the water closets, toilet stalls, 
lavatories and mirrors in a toilet room 
are all replaced, the new fixtures must 
comply with the technical specifications 
in 4.16, 4.17, and 4.19 for those elements. 

Since replacing the water closets, toilet 
stalls, lavatories and mirrors also 
amoimts to an alteration of the toilet 
room, the entire toilet room must comply 
with the technical specifications in 4.22 
for toilet rooms which include a 
requirement for the doors to the toilet 
room to comply with 4.13. 

The Board has added provisions to the 
final guidelines to clarify when 
accessible routes and accessible 
entrances are required in alterations to 
existing buildings and facilities. A 
provision has been added at 4.1.6(l)(b) 
that, if the requirements for new 
construction provide for an element, 
space, or common area to be on an 
accessible route, alteration of the 
element, space, or common area does 
not trigger the requirement for an 
accessible route unless the alteration 
afreets the usability of or access to an 
area containing a primary function in 
which case an accessible path of travel 
is required by 4.1.6(2) subject to the 
disproportionality limitation. For 
instance, in new construction the 
scoping provision in 4.1.3(10) requires 
that drinking fountains be on an 
accessible route. If a drinking fountain is 
replaced on the third story of a building 
that does not have an elevator, 
installation of a new accessible drinking 
foimtain does not trigger the installation 
of an elevator. 

A provision has also been added to 
the final guidelines at 4.1.6(l](h) that, if a 
planned alteration entails alterations to 
an entrance, and the building has an 
accessible entrance, the entrance being 
altered is not required to comply with 
the new construction requirements 
unless the alteration affects the usability 
of or access to an area containing a 
primary sanction in which case an 
accessible path of travel is required by 
4.1.6(2] subject to the disproportionality 
limitation. If an entrance is altered and 
is not made accessible, appropriate 
signage must be provided indicating the 
location of the nearest accessible 
entrance. Additional advisory material 
on alterations to entrances is included in 
the appendix at A4.1.6(2)(h). 

Comment. A few commenters 
requested that a waiver process be 
established. 

Response. The ADA does not provide 
for a waiver process. The technical 
infeasibility and elevator exceptions in 
4.1.6(1) (i) and (j) are similar to a waiver 
in that compliance with specific scoping 
provisions and technical specifications 
is not required if certain conditions are 
met. Special scoping provisions and 
technical specifications are provided for 
in the case of some elements and spaces 
where technical infeasibility exists. See 

4.1.6(3). However, the exceptions difrer 
fit)m a waiver in that to obtain a waiver 
an entity must usually submit 
documentation to a reviewing authority 
showing that conditions exist to warrant 
not complying with a specific scoping 
provision or technical specification and 
the reviewing authority must decide 
whether to grant or deny the waiver. 
The ADA only provides for review after 
the fact if a complaint is filed with the 
Department of Justice or a court. Entities 
should maintain documentation of 
conditions warranting an exemption in 
the event of such review. 

Comment. Several commenters 
questioned why altered elements and 
spaces must be made accessible if the 
rest of the building or facility is 
inaccessible. 

Response. Congress recognized that it 
would be costly to retrofit entire 
buildings and facilities to be accessible 
and that it would be more cost effective 
to incorporate accessibility gradually as 
elements and spaces are altered. See H. 
Rept. 101-485, pt. 3, at 60. The scoping 
provisions are based on the statute and 
ensure that individuals with disabilities 
will have access to the goods, services, 
and employment available in the altered 
parts of buildings and facilities. 

Comment. Several commenters 
requested that the guidelines 
specifically address when public text 
telephones are required in existing 
buildings and facilities. 

If alterations to existing buildings or 
facilities with less than four interior or 
exterior public pay telephones would 
increase the number to four or more 
public pay telephones with at least one 
in an interior location, then at least one 
interior public text telephone must be 
provided. For instance, if an existing 
building or facility has one interior and 
one exterior public pay telephone and 
two more are added, then at least one 
interior public text telephone would be 
required. If one or more interior or 
exterior public pay telephones in an 
existing facility with four or more public 
pay telephones with at least one in an 
interior location is altered, then at least 
one interior public text telephone must 
be provided. For instance, if an existing 
building or facility has two interior and 
two exterior public pay telephones and 
one or more of them is replaced, then at 
least one interior public text telephone 
would be required. 

Comment. Several commenters 
requested that areas of rescue 
assistance not be required in existing 
buildings and facilities because it would 
require costly and extensive 
renovations. 
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Response. The Board recognizes that 
providing areas of rescue assistance in 
existing buildings may require costly 
and extensive renovations. Pending 
further study, a provision has been 
added in 4.1.6(l](g) stating that the 
requirements in 4.1.6(9], 4.3.10, and 4.3.11 
regarding areas of rescue assistance do 
not apply to alterations of existing 
buildings. 

Comment. Several commenters 
requested that hazardous materials 
abatement and automatic sprinkling 
retrofitting be added to the list of 
alterations in 4.1.e(l)(i] (4.1.6(l](f] in the 
NPRM] exempt from guidelines. 

Response. Alterations which are 
limited solely to hazardous materials 
abatement and automatic sprinkling 
retrofitting and which do not involve 
changes to any elements or spaces 
required to be accessible by the 
guidelines have been added to the list of 
alterations in 4.1.6(l)(i] exempt from the 
guidelines. 

Comment. A number of commenters 
requested changes in the definition of 
the term “technically infeasible." Some 
commenters requested that in the case 
of alterations that would require 
removing or altering a load-bearing 
member, a distinction should be made 
between; (a) wood and metal studs or 
joists used in light-frame construction of 
interior walls and floors; and (b) 
concrete, masonry, heavy timber or steel 
columns, beams, girders and structural 
slabs. Other commenters requested that 
a cost factor be included in the 
definition of “technically infeasible." 

Response. The definition of 
“technically infeasible” has been moved 
from the definitions in 3.5 to 4.1.6(l)(i). 
With respect to alterations that would 
require removing or altering a load- 
bearing member, the definition has been 
revised to apply to a load-bearing 
member which is an essential part of the 
structural frame. The structural frame is 
defined in 3.5 as consisting of the 
columns and the girders, beams, trusses 
and spandrels having direct connections 
to the columns, and all other members 
which are essential to the stability of the 
building as a whole. This definition 
would not include wood or metal studs 
or joists used in light-fi'ame construction 
of interior walls and floors. With respect 
to existing physical or site constraints 
prohibiting full and strict compliance, 
such constraints can result fi-om 
legitimate legal requirements (e.g., a 
right of way agreement preventing 
construction of a ramp in fi-ont of a 
building). 

As for costs, that factor has been 
taken into account in several places in 
the scoping provisions for alterations. 
First, as further discussed above where 

requirements for an accessible path of 
travel, including vertical access by 
means of an elevator, ramp, or platform 
lift or wheelchair lift, are triggered by an 
alteration that affects access to or 
usability of an area containing a primary 
function, there is a disproportionality 
limitation which will be addressed in 
the Department of Justice’s final 
regulations. See 4.1.6(2). Second, the 
technical infeasibility exception is 
designed to limit costs by not requiring 
the removal or alteration of a load- 
bearing member which is an essential 
part of the structural frame and not 
requiring compliance with new 
construction requirements where there 
are existing physical or site constraints. 
Third, where commenters have pointed 
out specific new construction 
requirements which would require 
costly and extensive renovations to 
existing buildings and facilities such as 
those for areas of rescue assistance, the 
Board has not required them. See 
4.1.6(l)(g). Fourth, the installation of 
elevators is not required in alterations of 
existing buildings and facilities which 
are less than three stories or have less 
than 3,000 square feet per story except 
for certain t^es of facilities. See 
4.1.6(l)(k). 

4.1.6(2] Alterations To An Area 
Containing A Primary Fimction 

Comment. A number of commenters 
requested that the terms “an area 
containing a primary function;” “path of 
travel;” and “disproportionate” be 
defined. 

Response. The Department of Justice’s 
final regulations will define and apply 
these terms. 

4.1.6(3] Special Technical Provisions 
For Alterations 

Comment. A few commenters 
requested that the application of the 
special provisions in 4.1.6(3] be clarified. 
Some commenters objected to allowing 
a short ramp to be steeper and elevators 
to have a 48 inch by 48 inch inside car 
dimension. Other commenters made 
recommendations for elevator car sizes 
and alternative provisions that require 
further study or will be discussed in the 
technical assistance manual. 

Response. The special provisions in 
4.1.6(3) contain requirements for ramps, 
stairs, elevators, doors, toilet facilities, 
assembly areas, and dressing and fitting 
rooms that may be used in alterations to 
existing buildings and facilities when it 
is technically infeasible to comply with 
new construction requirements or other 
specified conditions exist. The Board 
recognizes that the special provisions 
for ramps and elevators do not 
accommodate as many individuals with 

disabilities as do the technical 
specifications in 4.7.2, 4.8.2, and 4.10.9. 
However, faced with the choice between 
providing no access or a lesser degree of 
access to existing buildings and 
facilities that are altered, the Board has 
opted for the latter. As noted above, 
other recommendations have been made 
for elevator car sizes and alternative 
provisions that will be studied for future 
revision of the guidelines or will be 
discussed in the technical assistance 
manual. 

A new provision has been added at 
4.1.6(3](g) that platform lifts or 
wheelchair lifts complying with 4.11 and 
applicable State and local codes are 
allowed as part of an accessible route in 
alterations and that the use of lifts is not 
limited to the conditions specified in the 
scoping provisions for new construction. 

4.1.7 Accessible Buildings: Historic 
Preservation 

This section contains scoping 
provisions and alternative requirements 
for alterations to qualified historic 
buildings and facilities. 

Comment: A number of commenters 
requested that the Board clarify the 
application of 4.1.7(1) and the 
procedures imder section 106 of the 
National Historic F»reservation Act. 

Response: The provision has been 
revised to clarify that alterations to a 
qualified historic building or facility 
shall comply with the scoping provisions 
for alterations (4.1.6), the applicable 
technical specifications (4.2 through 
4.35), and the applicable special 
application sections (5 through 10) 
unless it is determined in accordance 
with the procedures discussed below 
that compliance with the requirements 
for accessible routes (exterior and 
interior), ramps, entrances, or toilets 
would threaten or destroy the historic 
significance of the building or facility in 
which case the alternative requirements 
in 4.1.7(3) (4.1.7(2) in the NPRM) may be 
used, llie alternative requirements 
allow for flexibility to accommodate the 
national interest in historic preservation. 

The definition of a “qualified historic 
building or facility” has been moved to 
4.1.7(l](b] and retains the UFAS 
definition as required by section 
504(c)(1) of the ADA. 

New paragraphs have been added at 
4.1.7(2](a)(i] and (ii) to clarify the 
procedures under section 106 of the 
National Historic Preservation Act (16 
U.S.C. 470f) and their application to 
alterations covered by the ADA. Section 
106 requires that a Federal agency with 
jurisdiction over a Federal, federally 
assisted, or federally licensed 
undertaking consider the effects of the 
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agency’s undertaking on buildings and 
facilities listed in or eligible for listing in 
the National Register of Historic Places 
and give the Advisory Council on 

! Historic Preservation a reasonable 
opportunity to conunent on the 
undertaking prior to approval of the 
undertaking. The Advisory Council on 
Historic Preservation has established a 
process to implement section 106. See 36 
CFR part 800. The section 106 process 

I provides for the Federal agency to 
consult with the State Historic 
Preservation Officer established under 
section 101(b] of the National Historic 
Preservation Act (16 U.S.C. 470a(b)) 
whose responsibilities include 
cooperating with Federal and State 
agencies, local governments, and 
organizations and individuals to ensure 
that historic properties are taken into 
consideration at all levels of planning 
and development. The section 106 
process encourages the Federal agency 
and State Historic Preservation Officer 
to agree on alternatives to avoid or 
minimize adverse effects on buildings 
and facilities listed in or eligible for 
listing in the National Register of 
Historic Places. The section 106 process 
does not apply to buildings and facilities 
that are designated as historic under an 
appropriate State or local law but are 
not listed in or eligible for listing in the 
National Register of Historic Places. For 
example, the section 106 process applies 
if the National Park Service leases a 
federally owned building listed in the 
National Register of Historic Places to a 
private entity with permission to 
renovate the building for use as a bed 
and breakfast inn or if the Small 
Business Administration loans funds to 
a private entity to renovate a building 
eligible for listing in the National 
Register of Historic Places for use as a 
restaurant. Where alterations are 
undertaken to a qualified historic 
building or facility that is subject to 
section 106 of the National Historic 
Preservation Act, the Federal agency 
with jurisdiction over the imdertaking is 
responsible for following the section 106 
process. If the State Historic 
Preservation Officer or Advisory 
Council on Historic Preservation agrees 
that compliance with the requirements 
for accessible routes (exterior and 
interior}, ramps, entrances, or toilets 
would threaten or destroy the historic 
significance of the building or facility, 
the alternative requirements may be 
used. 

Comment: Section 504(c)(3] of the 
ADA requires the Board to establish 
procedures for determining whether the 
alternative requirements may be used 
for qualified historic buildings and 

facilities that are not subject to section 
106 of the National Historic Preservation 
Act. The NPRM requested information 
on what procedures should be followed. 
The National Park Service, Advisory 
Council on Historic Preservation, 
National Conference of State Historic 
Preservation Officers, and other 
commenters responsible for historic 
preservation programs recommended 
that an entity undertaking alterations to 
a qualified historic building or facility 
should consult with the State Historic 
Preservation Officer whenever the entity 
believes that compliance with the 
accessibility requirements would 
threaten or destroy the historical 
significance of the building or facility 
and that the alternative requirements 
should be used. Individuals with 
disabilities and their organizations 
requested that criteria be established for 
determining whether compliance with 
the accessibility requirements would 
threaten or destroy the historical 
significance of a building or facility and 
that State and local accessibility 
officials and organizations representing 
individuals with disabilities should be 
involved in the consultation process. 

Response: The State Historic 
Preservation Officer is a key public 
official in the Federal-State partnership 
envisioned under the National Historic 
Preservation Act. Every State currently 
has a State Historic Preservation Officer 
approved by the Secretary of the 
Interior whose responsibilities include 
advising and assisting Federal and State 
agencies and local governments in 
carrying out their historic preservation 
responsibilities; cooperating with 
organizations and individuals to ensure 
that historic properties are taken into 
consideration at all levels of planning 
and development; and providing 
technical assistance relating to Federal 
and State historic preservation 
programs. See 16 U.S.C. 470a(b)(3](E) 
through (F). The State Historic 
Preservation Officer is required to have 
a full-time professional staff in each of 
the following disciplines; history, 
archeology, and architectural history. 
See 36 CFR 61.4(d]. 

The Board believes that it is 
consistent with the State Historic 
Preservation Officer’s existing 
responsibilities under the National 
Historic Preservation Act to provide for 
that official to be consulted with 
whenever an entity undertakes 
alterations to a qualified historic 
building or facility that is not subject to 
the section 106 process and the entity 
believes that compliance with the 
accessibility requirements would 
threaten or destroy the historical 

significance of the building or facility 
and that the alternative requirements 
should be used. An entity may not 
unilaterally decide to use the alternative 
requirements. Rather, if an entity wants 
to use the alternative requirements, the 
entity must consult with the State 
Historic Preservation Officer and if that 
official agrees that compliance with the 
accessibility requirements would 
threaten or destroy the historic 
significance of the building or facility, 
then the alternative requirements may 
be used. A new paragraph has been 
added at 4.1.7(2](b) for this purpose. 

The Board wishes to emphasize that 
when applying this provision, the 
inquiry should focus on whether 
compliance with the accessibility 
requirements would threaten or destroy 
the characteristics of a building or 
facility that make it eligible for listing in 
the National Register of Historic Places 
or designation as historic under an 
appropriate State or local law. The 
National Park Service and Advisory 
Council on Historic Preservation have 
had considerable experience with 
making accessible alterations to 
qualified historic buildings and facilities 
and have expressed interest in working 
with the Board to develop technical 
guidance and procedures to assist State 
Historic Preservation Officers in 
carrying out their consultation 
responsibilities and to ensure consistent 
and uniform application of the provision 
at the State and local level. 

The National Conference of State 
Historic Preservation Officers reported 
that some State historic preservation 
programs have established good 
working relationships with their State 
and local accessibility officials and that 
the guidelines should encourage these 
relationships. The section 106 process 
also provides for involving other 
interested parties in the consultation 
process. See 36 CFR 800.5(e}(l}. A new 
paragraph has been added at 4.1.7(2}(c) 
recommending that State and local 
accessibility officials, and individuals 
with disabilities and their organizations 
be involved in the consultation process. 

Section 101(c)(l} of the National 
Historic Preservation Act (16 U.S.C. 
407a(c}(l]] allows for responsibilities to 
be delegated to a local government 
historic preservation program certified 
by the State Historic Preservation 
Officer and the Secretary of the Interior. 
To be certified, a local government must 
meet certain minimum requirements, 
including professional expertise in 
architectural history. See 36 CFR 61.5. 
There are about 600 certified local 
governments. A new paragraph has 
been added at 4.1.7(2)(d) to allow the 
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State Historic Preservation Officer to 
delegate consultation responsibilities for 
purposes of this section to a certified 
local government. 

Comment' Commenters generally 
expressed support for using the 
alternative requirements in 4.1.7(3) 
(4.1.7(2) in the NPRM] in those cases 
were accessibility cannot be achieved 
without threatening or destroying the 
historical significance of a building or 
facility. The National Park Service noted 
that based on its experience 
accessibility can be achieved in most 
cases with some alteration of non¬ 
significant features. The National Park 
Service, Advisory Council on Historic 
Preservation, National Trust for Historic 
Preservation, and other commenters 
with historic preservation 
responsibilites expressed a need for 
greater flexibility in providing 
accessibility to qualified historic 
buildings and facilities. These 
commenters expressed concern that it 
may be technically infeasible to comply 
with specific accessibility requirements 
in the case of some buildings and 
facilities. These commenters also 
recommended that an exception be 
established for a small group of 
buildings and facilities such as a historic 
house museum that has only one 
entrance and where modifying the 
doorway or cutting out a window to 
create an accessible entrance would 
destroy the characteristics that make the 
building eligible for listing on the 
National Register of Historic Places. 

Response: As stated in 4.1.7(l)(a), the 
provisions of 4.1.6 relating to alterations 
apply to qualified historic buildings and 
facilities. If it is technically infeasible to 
comply with a specific accessibility 
requirement, the other elements and 
features of the building or facility that 
are being altered and can be made 
accessible must be made accessible 
within the scope of the alteration. See 
4.1.6(lKg]. Flexibility is also allowed 
under 2.2 which permits alternative 
designs and technologies to be used on a 
case-by-case basis where they will 
provide substantially equivalent or 
greater access to and usability of a 
building or facility. As for those 
buildings and facilities where it may not 
be possible to achieve compliance with 
the alternative requirements without 
destroying the historic significance of 
the building, the Board plans to consult 
with the National Park Service and 
Advisory Council on Historic 
Preservation about this issue and 
propose an exception in the next phase 
of rulemaking. An exception is reserved 
under 4.1.7(l)(a) for this purpose. 

Comment: With respect to the 
exception in 4.1.7(3)(b) (4.1.7(2)(b) in the 
NPRM) which permits access by means 
of an entrance not generally used by the 
public if a public entrance cannot be 
made accessible provided that the 
alternative entrance is imlocked and 
directional signage is provided, the 
NPRM asked how security concerns can 
be addressed and convenient and 
independent access facilitated at the 
same time. Most persons who responded 
to the question favored retaining the 
requirement that the alternative 
entrance be imlocked and independently 
operable, and recommended that a 
notification system also be provided. 

Response: The requirement for the 
alternative entrance to be unlocked has 
been retained and a new requirement 
has been added for a notification system 
to be provided. A provision has also 
been added permitting use of a remote 
monitoring system where security is a 
concern. If a remote monitoring system 
is used, the alternative entrance must 
remain unlocked. 

4.2 through 4.35 Technical 
Specifications 

Sections 4.2 through 4.35 contain the 
technical specifications for elements 
and spaces required to be accessible by 
the scoping provisions (4.1 through 4.1.7] 
and special application sections (5 
through 10). The technical specifications 
are the same as the 1980 version of 
ANSI A117.1 standard, except as noted 
in the text of italics.^® 

4.2 Space Allowances and Reach Ranges 

Comment Several commenters 
recommended that the technical 
specifications for clear floor turning, and 
maneuvering spaces should be 
increased for individuals who use power 
wheelchairs and three wheeled scooters. 
A few commenters also recommended 
changes to the side reach ranges. 

Response. Additional research is 
needed regarding space allowances and 
reach ranges for in^viduals who use 
power wheelchairs or three wheeled 
scooters. No change has been made in 
the guidelines. 

4.3 Accessible Route 

Comment A number of commenters 
recommended that skywalks and 
tunnels be specifically included as part 
of accessible routes. 

** The ANSI A117.1 standard is reprinted with 
permission from the American National Standards 
Institute. Copies of the ANSI A117.1 standard may 
be purchased horn the American National 
Standards Institute at 1430 Broadway. New York, 
NY 10016. 

Response. Since skywalks and tunnels 
can be part of an accessible route, they 
have been specifically included in 4.3.1. 

Comment The NPRM requested 
comments on various options for 
language to include in 4.3.2 regarding 
travel distances between points on an 
accessible route. Most commenters from 
each category who responded to the 
question favored stating that the 
accessible route shall, to the maximum 
extent feasible, coincide with the route 
for the general public. 

Response. A requirement has been 
added to 4.3.2 that the accessible route 
shall, to the maximum extent feasible, 
coincide with the route for the general 
public. Since the route provided for the 
general public is usually the shortest 
and most direct route, the requirement 
will result in that route being made 
accessible in most cases. 

Comment Several commenters stated 
that the minimum widths for accessible 
routes and passing space requirements 
were not adequate and should be 
increased. No research or supportive 
data was provided. 

Response. No changes have been 
made. 

4.3.11 Areas of Rescue Assistance 

Comment Many commenters favored 
including technical specifications for 
areas of rescue assistance in the 
guidelines. Commenters, including the 
National Fire Protection Association 
(NFPA), submitted various 
recommendations for changes to the 
technical specifications, including 
permitting the use of exit stairway 
landings with a standpipe and areas 
having direct access to elevators 
specifically designed for emergency 
evacuation purposes. Several 
commenters recommended that the 1991 
Uniform Building Code provisions for 
areas of rescue assistance be adopted. 

Response. The 1991 Uniform Building 
Code provisions for areas of rescue 
assistance have been modified and 
incorporated in 4.3.11 since they 
represent the most current and 
comprehensive provisions on the 
subject. See 1991 Uniform Building 
Code, chapter 31, section 3104(b). The 
final guidelines permit seven different 
areas meeting certain conditions to be 
used as areas of rescue assistance. The 
final guidelines do not restrict the use of 
exit stairway landings with standpipes 
because the first duty of firefighters is to 
assist in the evacuation of individuals 
from the building or facility before 
imdertaking the protection of property. 
The final guidelines also permit use of 
elevator lobbies with direct access to an 
emergency evacuation elevator when 
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elevator shafts and adjacent lobbies are 
pressurized as required for smokeproof 
enclosures by local regulations and 
when complying with certain other 
requirements, llie Uniform Building 
Code provisions for size, stairway 
width, two-way communication and 
signage have also been adopted with a 
clarification that the communication 
system must include both visual and 
audible signals. 

4.4 Protruding Objects 

Comment. The NPRM asked questions 
regarding the adequacy of the technical 
specifications for protruding objects. 
About one-fourth of the commenters 
believed that they were adequate. The 
other commenters made over 30 
different suggestions for changes. 

Response. No changes have been 
made. The comments suggest that 
additional research is needed in this 
area. 

4.5 Ground and Floor Surfaces 

Comment. The NPRM asked whether 
a quantitative value should be assigned 
for slip resistance of ground and floor 
surfaces. Although there was general 
support for the concept, commenters 
presented information on a variety of 
issues, including the variability of 
measurement techniques and the 
likelihood of obtaining different values; 
lack of consensus regarding appropriate 
testing methods; and manufacturers 
certification of products. 

Response. Recommended values for 
slip resistant surfaces on accessible 
routes and ramps have been included in 
the appendix at A 4.5.1. Many common 
building materials suitable for flooring 
are now labelled with information on 
the static coefficient of fiiction. 
Although it may not be possible to 
compare one product directly with 
anofiier, or to guarantee a constant 
measure, builders and designers are 
encouraged to specify materials with 
appropriate values. As more products 
include information on slip resistance, 
improved uniformity in measurement 
and specification is likely. 

Comment. The greenhouse industry 
raised questions about the coverage of 
gravel pathways in greenhouses. 

Response. If a greenhouse is used only 
as an employee work area, the 
guidelines only require that the work 
area be designed and constructed so 
that individuals with disabilities can 
approach, enter, and exit the area. See 
4.1.1(3) Thus, ground and floor surfaces 
within the greenhouse are not required 
to comply with 4.5 where the facility is 
used only as an employee work area. On 
the other hand, if the greenhouse is also 
used for retail sales purposes, the 

facility must be designed and 
constructed to be accessible, including 
having an accessible route which has a 
ground or floor surface that complies 
with 4.5. Gravel is generally used for 
drainage under plant beds and 
walkways can be made of asphalt or 
concrete. Even where walkway drainage 
is needed, there are a variety of methods 
for providing firm, stable, and slip 
resistant surfaces. 

Comment. A number of comments 
were received on the technical 
specifications for carpets in 4.5.3. Some 
commenters expressed concern about 
the l/2 inch maximum pile height and 
recommended that it should not apply to 
carpeting off an accessible route. Other 
commenters recommended that 
performance requirements should be 
developed for carpets with pile height 
higher than l/2 inch. 

Response. The technical 
specifications for carpets in 4.5.3 are 
taken directly from the ANSI A117.1 
standard. The requirements only apply 
to ground and floor surfaces along 
accessible routes and in accessible 
rooms and spaces, including public use 
and common use areas. If an area is 
used only as an employee work area, 
the ground and floor surfaces within the 
work area are not required to comply 
with 4.5, consistent with the provision in 
4.1.1(3) that requires the work area to be 
designed and constructed so that 
individuals with disabilities can 
approach, enter, and exit the area. 
Additional advisory material on carpets 
is included in the appendix at A4.5.3. 

4.6 Parking and Passenger Loading 
Zones 

Comment. Several commenters 
requested that the requirements 
regarding the location of accessible 
parking spaces be clarified. Some 
commenters recommended that a 
maximum distance such as 200 feet be 
specified between accessible parking 
spaces and accessible entrances. 

Response. The technical 
specifications in 4.6.2 have been revised 
based on the proposed BCMC scoping 
provisions and provide that accessible 
parking spaces serving a particular 
building must be located on the shortest 
accessible route of travel fi'om adjacent 
parking to an accessible entrance. In 
parking facilities that do not serve a 
particular building, the accessible 
parking spaces must be located on the 
shortest accessible route of travel to an 

As discussed under the scoping provisions for 
parking in 4.1.2(S], the 6nal guidelines include 
requirements for van accessible parking spaces and 
the technical specifications in 4.6.4 and 4.6.5 relating 
to vans have b^n modified. 

accessible pedestrian entrance of the 
parking facility. In buildings with 
multiple accessible entrances with 
adjacent parking, accessible parking 
spaces must be dispersed and located 
closest to the accessible entrances. For 
instance, at a shopping mall with 
several accessible entrances or a strip 
shopping center where each separate 
tenancy is required to have an 
accessible entrance, the accessible 
parking spaces would be dispersed and 
located closest to the accessible 
entrances. 

A maximum distance has not been 
included in the guidelines because the 
requirement that accessible parking 
spaces be located on the shortest 
accessible route of travel to an 
accessible entrance will in most cases 
result in the spaces being located as 
close as practical to the nearest 
accessible entrance. Specifying a 
maximum distance such as 200 feet 
could result in the provision being 
misinterpreted as requiring that the 
spaces be within 200 feet but not 
necessarily located closest to an 
accessible entrance. 

Comment. Several commenters fi'om 
the parking industry questioned the 
requirement in 4.6.3 that accessible 
parking spaces and adjacent access 
aisles must be level with siu*face slopes 
not exceeding 1:50 (2%) in all directions. 
For instance, the National Parking 
Association (NPA) noted that paved 
surfaces must have a designed slope of 
at least 1:100 (1%) to provide drainage 
and that structural systems frequently 
used in parking structures have 
cambered elements where the member 
must be sloped more than 2% to get a 1% 
actual slope at the high end of element. 

Response. The requirement in 4.6.3 for 
a level surface with slopes not 
exceeding 1:50 (2%) applies only to 
accessible parking spaces and adjacent 
access aisles and not to the entire floor 
area of the parking facility. A level 
surface is necessary at accessible 
parking spaces and adjacent access 
aisles to enable individuals who use 
wheelchairs to safely transfer to and 
from a vehicle and to permit the 
deployment of lifts fi:om vans. As the 
NPA’s comment recognizes, it is 
possible to achieve an actual 1% slope at 
parts of the floor area of the parking 
facility. When planned for in the early 
design phase, it is possible to achieve a 
level surface with a slope not exceeding 
1:50 (2%) at the accessible spaces and 
adjacent access aisles. 

Comment. Several commenters 
recommended additional requirements 
for access aisles, including location of 
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curb ramps and striping or otherwise 
designating access aisles. 

Response. Figure 9 shows that the 
access aisle must be demarcated (a 
wide parking space alone is not in 
compliance) and that the connection to 
the accessible route is at the front of the 
aisle. Additional information has been 
included in the appendix on access 
aisles. The access aisle must be 
connected to an accessible route to the 
appropriate accessible entrance of a 
building a facility. The access aisle must 
either blend with the accessible route or 
have a curb ramp complying with 4.7. 
The curb ramp opening must be located 
within the boundaries of the access 
aisle, and not the parking space, and the 
curb ramp cannot project into the aisle. 
The required dimensions of the access 
aisle cannot be restricted by planters, 
curbs, or wheel stops. 

4.7 Curb Ramps 

Few comments were received on the 
technical specifications for curb ramps 
in 4.7 and they did not warrant any 
changes. Some comments concerned 
wayfinding for persons with visual 
impairments and detectable warnings at 
curb ramps which are addressed under 
4.29. 

4.8 Ramps 

Comment. The NPRM asked whether 
the technical specification in 4.8.2 
requiring a maximum 1:12 slope for 
ramps in new construction should be 
changed. Most persons in each category 
who responded to the question favored 
retaining the maximum 1:12 ramp slope. 
Those commenters who recommended a 
change preferred ramp slopes between 
1:16 and 1:20. 

Response. The technical specification 
in 4.8.2 has not been changed. However, 
information has been added to the 
appendix at A4.8.2 explaining that the 
ability to manage an incline is related to 
both its slope and its length. Wheelchair 
users with disabilities affecting their 
arms or with low stamina have serious 
difficulty using inclines. Many 
wheelchair users, for instance, cannot 
manage a slope of 1:12 for 30 feet. Most 
wheelchair users and people with 
mobility impairments who are 
ambulatory can manage a slope of 1:16. 
For these reasons, ramp slopes between 
1:16 and 1:20 are preferred. The 
technical specifications in 4.8.4 have 
also been revised to clarify that a level 
landing is required at the top of each 
ramp and each ramp run. A statement 
has been added to the appendix at 
A4.8.4 explaining that level landings are 
essential toward maintaining an 
aggregate slope that complies with the 
guidelines. A ramp landing that is not 

level can cause individuals using 
wheelchairs to tip backward or bottom 
out when the ramp is approached. 

Comment. Several commenters 
recommended changes to the technical 
specifications for handrails in 4.8.5, 
including making the height ranges 
consistent with the model codes and not 
requiring handrails on ramps adjacent to 
seating in assembly areas. 

Response. The height ranges for 
handrails in 4.8.5(5] has been changed 
from “between 30 inches and 34 inches” 
to “between 34 inches and 38 inches” to 
be consistent with the model codes. A 
similar change has been made to the 
technical specifications for handrails on 
stairs in 4.9.4. A provision has also been 
added to 4.8.5 clarifying that handrails 
are not required on ramps adjacent to 
seating in assembly areas. 

Comment. A number of commenters 
recommended that additional railings or 
higher edge protection be provided for 
persons with visual impairments. 

Response. These recommendations 
will be studied for future revisions of the 
guidelines. 

4.9 Stairs 

Comment. Several commenters 
recommended that open risers should be 
permitted on stairs under certain 
conditions such as where ventilation is 
critical or on monumental and 
decorative stairs. 

Response. The prohibition against 
open risers in 4.9.2 applies only to stairs 
covered by the scoping provision in 
4.1.3(4). That provision requires that 
interior and exterior stairs connecting 
levels that are not connected by an 
elevator must comply with 4.9. Thus, 
open risers may be used on stairs which 
connect levels also served by an 
elevator or other accessible means of 
vertical access. 

Comment. Several commenters 
recommended that steps should have 
contrasting nosings or tread markings. 
Some commenters also recommend that 
the nosing projection should be reduced 
from 1 % inches to % inch maximum. 

Response. The Board is not aware of 
any research that supports these 
recommendations. There is some 
controversy over whether each step 
should have the contrast nosing or only 
the top and bottom step of each stair. 
The Board is aware that the February 
1991 draft revisions to the ANSI A117.1 
standard proposed to add a technical 
specification for tread markings on 
stairs. Pending further research or action 
by the ANSI A117 Committee, the Board 
is not inclined to include this provision 
in the guidelines. 

Comment. Commenters made several 
recommendations for changes to the 

technical specifications for handrails in 
4.9.4, including making the height ranges 
consistent with the model codes; 
permitting the 1^ inch clearance 
between handrails and the wall to be a 
minimum; and adopting a provision fi'om 
the California code on handrail 
extensions. Some commenters also 
presented detailed comments regarding 
wayfinding problems when persons who 
are visually impaired encoimter 
diagonal or circular stairs. 

Response. The height range for 
handrails in 4.9.4(5] has been changed 
from “between 30 inches and 34 inches” 
to “between 34 inches and 38 inches” to 
be consistent with the model codes. A 
similar change has been made to the 
technical specifications for handrails on 
ramps in 4.8.5. The Board has retained 
the iVi inch clearance between the 
handrails and the wall as an absolute. 
As explained in the appendix at A4.26.1, 
many people brace their forearms 
between supports and walls to give 
them more leverage and stability in 
maintaining balance. The inch 
clearance is a safety clearance to prevent 
injuries from arms slipping through the 
openings. It also provides adequate 
gripping room. The other 
recommendations require further study. 

Comment. A number of comments 
were received raising safety concerns 
about the use of the raised truncated 
domes as detectable warnings at stairs. 
These comments are further discussed 
under 4.29. 

Response. For the reasons explained 
under 4.29, the requirement in 4.9.5 for 
detectable warnings at stairs has been 
reserved until further research is 
conducted regarding the use of raised 
truncated domes as a detectable 
warning at stairs. 

4.10 Elevators 

Comment. Several commenters 
recommended that the February 1991 
draft revisions to the ANSI A117.1 
standard be adopted. Some commenters 
also recommended that references to the 
elevator safety code be updated. 

Response. The February 1991 draft 
revisions to the ANSI A117.1 standard 
proposed to establish separate technical 
specifications for new and existing 
elevators. The Board believes that it is 
best to await futher action by the ANSI 
A117 Committee in this area. In the 
meantime, the references to the elevator 
safety code in 4.10.1, 4.10.6, and 4.10.14 
have been updated to the current code, 
ASME A17.1-1990. The reference to 
platform lifts or wheelchair lifts has also 
been deleted from 4.10.1 in light of the 
revised scoping provisions for those 
devices in 4.1.3(5) and 4.1.6(3)(g). 
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Comment. Commenters generally 
supported the requirement for braille 
characters on hoistway entrances, 
control panels, and emergency 
commimication systems. Several 
commenters requested that the technical 
specifications in 4.10.5, 4.10.12, and 
4.10.14 be clarified to specify that raised 
characters must be accompanied by 
braille. Some commenters requested 
that the reference to the use of recessed 
letters or symbols in 4.10.14 for 
identifying emergency communication 
systems be deleted. A number of 
commenters recommended that 
automatic verbal announcements of 
floor stops be required in place of 
audible signals. 

Response. The NPRM provided in 
4.10.5, 4.10.12, and 4.10.14 that hoistway 
entrances, control panels, and 
emergency communication systems have 
raised characters complying with 4.30.4. 
That provision provided for raised 
characters to be accompanied by braille. 
The final guidelines have been clarified 
by including the requirement for brailled 
characters in 4.10.5, 4.10.12, and 4.10.14. 
The technical specifications in 4.30.4 do 
not permit the use of recessed letters. To 
be consistent with that provision, the 
reference to recessed letters or symbols 
in 4.10.14 for identifying emergency 
communication systems has been 
deleted. 

The Board recognizes that automatic 
verbal annoimcements of floor stops is 
preferred by individuals with visual 
impairments. The technical 
specifications in 4.10.13 permit their use 
in place of audible signals. 

Comment. A number of commenters 
recommended that the ANSI A117.1— 
1986 standard for control panel height 
should be adopted in place of the 
NPRM. 

Response. The NPRM provided in 
4.10.12(3) that all floor buttons on 
elevator control panels be no higher 
than 48 inches, unless there is a 
substantial increase in cost, in which 
case the maximum mounting height may 
be increased to 54 inches. Commenters 
questioned what constitutes a 
“substantial increase in cost” and 
pointed out that the ANSI A117.1-1986 
standard provides for greater flexibility 
by requiring all floor buttons to be no 
higher than 54 inches above the floor for 
side approach and 48 inches for front 
approach. The final guidelines adopt the 
ANSI A117.1-1986 standard for control 
panel height in 4.10.12(3). 

Comment. A number of commenters 
requested additional guidance on the 
technical specification in 4.10.14 for an 
emergency two-way communication 
system. 

Response. Additional information has 
been included in the appendix at 
A4.10.14 on emergency two-way 
communication systems. Such systems 
should ideally provide both voice and 
visual display intercommunication so 
that persons with visual impairments 
and persons with speech and hearing 
impairments can receive information 
regarding the status of a rescue. A voice 
intercommunication system cannot be 
the only means of communication 
because it is not accessible to persons 
with speech and hearing impairments. 
While a voice intercommimication 
system is not required, at a minimum, 
the system must provide both an audio 
and visual indication, such as a 
recorded message and flashing light, to 
annoimce that a rescue is on the way. 

4.11 Platform Lifts/Wheelchair Lifts 

Comment. Most of the comments 
received on platform lifts or wheelchair 
lifts were in response to questions in the 
NPRM regarding scoping provisions 
which are discussed under 4.1.3(5). 
Commenters from the lift industry 
recommended that the technical 
specifications should reference current 
safety standards. Individuals with 
disabilities and their organizations 
recommended that the technical 
specifications should specifically 
provide for independent operation. 

Response. The technical 
specifications in 4.11.2 have been 
revised to reference the current safety 
standard, ASME A17.1-1990, part XX. 
The scoping provisions in 4.1.3(5) 
Exception 4 also require that platform 
lifts or wheelchair lifts comply with 
applicable state or local codes. The 
technical specification in 4.11.3 has also 
been revised in response to comments 
regarding independent operation to 
specifically require the platform lifts or 
wheelchair lifts provide for unassisted 
operation. This requirement does not 
preclude the use of a key to operate a 
lift as long as the key is readily 
available and allows for unassisted 
operation. The appendix in A4.11 has 
also been revised to provide more up-to- 
date information on platform lifts or 
wheelchair lifts. 

Comment. Commenters from the lift 
industry requested that an exception be 
established to permit the use of inclined 
lifts with a 30 inch by 40 inch platform 
size in stairwells with space limitations. 

Response. Inclined lifts are required to 
comply with the technical specifications 
in 4.2.4 for clear floor space which 
provides for a minimum clear space of 
30 inches by 48 inches to accommodate 
a wheelchair user. The Board is aware 
that this space will not accommodate 
some powered wheelchairs or three 

wheeled scooters which are increasing 
in popularity, especially among older 
people. The Board does not believe that 
any exceptions should be established 
permitting the use of shorter platform 
lifts or wheelchair lifts. 

4.12 Windows 

Comment. The NPRM proposed to 
adopt the ANSI A117.1 standard for 
windows which provides for a maximum 
5 pounds of force (Ibf.) to open operable 
windows and for locks, cranks, and 
other hardware to comply with the 
technical specifications for controls and 
operating mechanisms, including reach 
ranges for forward or side approaches. 
A munber of commenters expressed 
concern that the 5 Ibf. maximum force 
requirement is not currently achievable. 

Response. The technical 
specifications for windows have been 
reserved in the final guidelines and 
information from the ANSI A117.1 
standard has been placed in the 
appendix at A4.12.1 and A4.12.2. When 
the Board issued MGRAD in 1982, it 
reserved the technical specifications for 
windows pending further study or 
experience with the ANSI A117.1 
standard. See 47 FR 33862. (August 4, 
1982). The Board subsequently 
sponsored a research project on hand 
anthropometries which studied the 
capabilities of selected individuals with 
disabilities to operate mechanisms and 
building components. The findings from 
the research project suggested design 
criteria for window opening hardware 
and indicated appropriate operable 
forces based on specific types of 
hardware that were compatible with the 
ANSI A117.1 standard. Based on the 
results of the research project. Board 
adopted the ANSI A117.1 standard 
when it revised MGRAD in 1989. See 36 
CFR 1190.31(j), 54 FR 5434 (February 3, 
1989). Information obtained during the 
current rulemaking revealed that the 
existing industry standards for operable 
windows are 25 Ibf. for sliding windows 
and 45 Ibf. for double himg windows and 
that windows meeting the ANSI A117.1 
standard are not commonly available 
for use in heavy construction. The Board 
needs additional information about 
existing products and technologies 
before it can adopt final technical 
specifications for windows. 

4.13 Doors 

Comment. Commenters made 
individual recommendations for changes 
or clarifications to the technical 
specifications for doors in 4.13 and the 
accompanying figures. For instance, 
clarification was requested regarding 
whether all or part of the clear space on 
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the latch side of the door in figure 25(a) 
can be provided by other accessible 
space such as an open space for hanging 
clothes in a hotel guestroom. 

Response. Two minor changes have 
been included in the technical 
speciHcations for door hardware in 
4.13.9. First, the sentence in the NPRM 
referring to doors in dwelling units has 
been deleted since it was not consistent 
with the requirements for doors in 
accessible units in transient lodging in 
9.2.2(3] which requires all doors 
designed to allow passage into and 
within all accessible sleeping rooms and 
units to comply with 4.13. Second, the 
sentence in the NPRM referring to doors 
to hazardous areas has been deleted 
because the technical speciHcations in 
4.29.3 for detectable warnings on doors 
to hazardous areas has been reserved. 
An additional change has been made to 
4.13.6 to label the exemption in the last 
sentence of that technical speciHcation 
as an “exception.” 

With regard to figure 25(a), the 
guidelines do not preclude other 
accessible space &om being used to 
provide the required clearance on the 
latch side of the door as long as the 
specified dimensions are met and other 
uses of the space do not interfere with 
or intrude upon the clearance required 
by a wheelchair user or crutch user to 
reach and open the door or present other 
barriers not allowed in the guidelines. 
For example, an open rack mounted on 
the wall in such a way so as to provide 
clearance for a wheelchair user or 
crutch user could be a protruding object. 
An enclosed closet area would not likely 
permit adequate maneuvering space. 

4.14 Entrances 

All the comments on entrances 
concerned the scoping provision and are 
discussed under 4.1.3(8]. No changes' 
have been made to the technical 
specifications. 

4.15 Drinking Fountains and Water 
Coolers 

Comment. Commenters made 
individual recommendations for changes 
or clarifications to the technical 
specifications for drinking fountains and 
water coolers in 4.15. For instance, 
clarification was requested regarding 
the spout location on a drinking fountain 
with a round or oval bowl. 

Response. A sentence has been added 
to the technical specification for spout 
location in 4.15.3 to clairfy that on a 
drinking fountain with a round or oval 
bowl, the spout must be positioned so 
the flow of water is within 3 inches of 
the front edge of the fountain. The 
sentence in appendix at A4.15.2 has also 
been clairified that two drinking 

fountains, mounted side by side or on a 
single post, are usable by individuals 
wi^ disabilities and people who find it 
difficult to bend over. 

4.16 Water Closets 

Comment. Commenters made 
individual recommendations for changes 
or clarifications to the technical 
specifications for water closets in 4.16 
and accompanying figiires. For instance, 
clarification was requested regarding 
the dimensions of the grab bar behind 
the water closet in figure 29(a) and the 
location of the lavatory in figure 28. 

Response. A sentence has been added 
to the technical specifications in 4.16.4 
to clarify that the grab bar behind the 
water closet must be 36 inches 
minimum. The grab bar dimensions have 
also been clarified in figure 29(a). 
Additional information has been 
provided in the appendix at A4.22 
regarding figure 28 and the placement of 
the lavatory. The dotted lines in figure 
28 designate the minimum clear floor 
space, depending on the direction of 
approach, required for wheelchair users 
to transfer onto the water closet. The 
dimensions of 48 inches and 60 inches, 
respectively, correspond to the space 
required for wheelchair users to perform 
a diagonal approach transfer and side 
approach transfer. See Fig. A6 (a) and 
(b). Placement of the lavatory to the 
immediate side of the water closet will 
preclude use of the side approach 
transfer. To accommodate the side 
approach transfer, the space adjacent to 
the water closet must remain clear of 
obstruction for 42 inches from the center 
line of the toilet and the lavatory must 
not be located within this space. A 
turning circle or T-tum. the clear floor 
space of the lavatory, and maneuvering 
space at the door must be considered 
when determining the possible wall 
location. See Fig. 3, 25 and 32. 

4.17 Toilet Stalls 

Comment. The NPRM presented two 
approaches for accommodating the 
needs of persons with mobility 
impairments who are ambulatory with 
respect to use of toilet stalls: (a) provide 
for moveable grab bar in the 60 inch 
wide standard stall; or (b) provide for a 
36 inch wide alternate stall or a 
conventional, non-accessible stall 
equipped with dual parallel grab bars in 
addition to the 60 inch standard stall. 
Most persons in each category who 
commented on the two approaches 
opposed the use of moveable grab bars 
and supported the provisions of a 36 
inch wide alternate stall with dual grab 
bars in addition to the 60 inch wide 
standard stall. Some commenters 
questioned why the 36 inch or 48 inch 

alternate stalls are only permitted in 
alterations where the provision of a 60 
inch wide standard stall is technically 
infeasible. 

Response. The guidelines require use 
of the 60 inch wide standard stall unless 
it is technically infeasible in alterations 
because that stall provides clear floor 
space and grab bars to enable 
wheelchair users to perform a side 
approach transfer or diagonal approach 
transfer from a wheelchair to the toilet. 
See Fig. A6 (a) and (b). Although many 
wheelchair users are unable to use 
either alternate stall, persons with 
mobility impairments who are 
ambulatory can use them. Many of those 
persons find it more convenient to use 
the two parallel grab bars in the 36 inch 
wide alternate stall. Based on the 
comments, a provision has been added 
to the technical specifications for toilet 
rooms in 4.22.4 requiring that a 36 inch 
wide alternate stall with parallel grab 
bars be provided in addition to the 60 
inch wide standard stall where six or 
more toilet stalls are provided. Since the 
stall is primarily intended for use by 
persons with mobility impairments who 
are ambulatory rather than wheelchair 
users, the length of the stall could be 
conventional. The door, however, must 
swing outward to ensure a usable space 
by persons with mobility impairments 
who are ambulatory. 

Comment. Several commenters 
recommended that the width dimensions 
in figure 30 (a) and (b) should be labeled 
as minimum. A number of commenters 
requested that the requirements for 
hardware on toilet stall doors be 
clarified. 

Response. The width dimensions in 
figure 30 (a) and (b) have been labeled 
as minimum. The technical specification 
in 4.19.5 has been clarified that toilet 
stall doors including hardware, must 
comply with 4.13. That provision 
requires in relevant part at 4.13.9 that 
handles, pulls, latches, locks, and other 
operating devices on accessible doors 
must have a shape that is easy to grasp 
with one hand and does not require tight 
grasping, tight pinching, or twisting of 
the wrist to operate. 

4.18 Urinals 

Few comments were received on the 
technical specifications for urinals in 
4.18 and they did not warrant any 
changes. 

4.19 Lavatories and Mirrors 

Comment. Commenters made 
individual recommendations for changes 
or clarifications to the technical 
specification for lavatories and mirrors 
in 4.19. For instance, it was pointed out 
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that hot water and drain pipes under 
lavatories can be configured near the 
back wall so as to prevent contact but 
the technical specifications only 
allowed insulation for protection. 

Response. The technical 
specifications for exposed pipes and 
surfaces in 4.19.4 have been revised to 
require that hot water and drain pipes 
under lavatories be insulated or 
otherwise configured to protect against 
contact. 

4.20 Bathtubs 

Comment. Commenters made 
individual recommendations for changes 
or clarifications to the technical 
specifications for bathtubs in 4.20. For 
instance, clarification was requested 
that the lavatory in figure 33 must 
provide clear space under it to reach the 
bathtub control area and that the 
shower spray unit required by 4.20.6 can 
be used both as a fixed shower head 
and as a hand-held shower. 

Response. The technical 
specifications for lavatories in 4.19.2 and 
4.19.3 require that a clearance of at least 
29 inches be provided fit>m the floor to 
the bottom of the apron of the lavatory 
and that a clear floor space of 30 inches 
by 48 inches be provided in front of the 
lavatory. The technical specifications in 
4.20.6 has been clarified to provide that 
the shower spray unit can be used both 
as a fixed shower head and as a hand¬ 
held shower. 

Comment. The NPRM asked whether 
a vertical grab bar should be provided in 
addition to the dual horizontal grab bars 
required by 4.20.4. Most persons in each 
category who responded to the question 
favored the provision of a vertical grab 
bar. However, the commenters made 
differing recommendations regarding the 
location and size of the vertical grab 
bar. 

Response. The location and size of the 
vertical grab bar requires further study 
before it can be specified. 

4.21 Shower Stalls 

Comment. As further discussed under 
9.1.2, the final guidelines require that 
hotels with 50 or more sleeping rooms or 
suites must provide a certain number of 
sleeping rooms or suites that include a 
30 inch by 60 inch or 36 inch by 60 inch 
roll-in shower as illustrated in figure 57 
(a) and (b). The NPRM asked several 
questions regarding the design of the 
roll-in shower. Most persons from each 
category who responded to the question 
favored: (a] including a fold-up seat in 
the shower; (b) requiring the seat to be 
slip-resistant; (c) allowing the shower 
head and controls to be located in the 
center of the long wall of the shower; 

and (d) providing two mounting hooks 
for the shower spray unit. 

Response. The technical 
specifications for seats in 4.21.3 have 
been revised to add a provision for a 
fold-up seat in the 30 inch by 60 inch 
roll-in shower required for hotels. The 
seat must be mounted on the wall 
adjacent to the controls or shower as 
shown in figiu« 57. A requirement has 
not been included for the seat to be slip- 
resistant pending further study. A note 
has been added to figure 37(b] allowing 
the shower head to be located on the 
long wall or on either side wall. A 
requirement has not been included for 
two mounting hooks pending further 
study of mounting heights. However, the 
technical specification in 4.20.6 has been 
clarified to provide that the shower 
spray unit must be useable both as a 
fixed shower head and as a hand-held 
shower. 

Comment. One commenter pointed out 
that the American Society of Testing 
and Materials (ASTMJ and the 
Consumer Product Safety Commission 
have developed slip resistant standards 
for shower stalls. Another commenter 
submitted data showing that shower 
stall drains should be located in a 
comer to avoid the potential hazards of 
slipping on a sloping surface and to 
provide an even surface for portable 
shower seats. 

Response. These matters will be 
further studied for future revisions of the 
guidelines. 

4.22 Toilet Rooms 

Comment. As further discussed imder 
4.17, most persons who responded to 
questions in the NPRM regarding 
accommodating the needs of persons 
with mobility impairments who are 
ambulatory with respect to use of toilet 
stalls favored the provision of a 36 inch 
wide alternate stall with dual grab bars 
in addition to the 60 inch wide standard 
stall. 

Response. A provision has been 
added to the technical specifications for 
toilet rooms in 4.22.4 requiring that a 36 
inch wide alternate stall with parallel 
grab bars be provided in addition to the 
60 inch wide standard stall where six or 
more toilet stalls are provided. 
Additional information on the design of 
this stall is provided in the appendix at 
A4.17.3 and is discussed under 4.17. 

Comment. Some commenters 
recommended that accessible “unisex” 
toilet rooms be provided. 

Response. Accessible "imisex” toilet 
rooms are preferred by some wheelchair 
users, especially those who may be 
assisted by another person. Information 
on the design of accessible “unisex” 
toilet rooms has been included in the 

appendix at A4.22.3. The appendix 
recommends that consideration be given 
to providing accessible “imisex" toilet 
rooms in new construction, in addition 
to providing the required accessible 
toilet stalls in other rest rooms. The 
appendix also points out that accessible 
“unisex” toilet rooms are permitted in 
alterations where it is technically 
infeasible to make existing toilet rooms 
accessible. 

4.23 Bathrooms, Bathing Facilities, and 
Shower Rooms 

Comment. Commenters made 
individual recommendations for changes 
to the technical specifications for 
bathrooms, bathing facilities, and 
shower rooms. For instance, it was 
recommended that group showers in 
locker rooms be ad^essed. 

Response. Group showers will be 
more fully addressed in future revisions 
of the guidelines. The technical 
specifications for the placement of 
controls and the shower head in roll-in 
showers can be used in a comer of a 
group shower to provide access. 

4.24 Sinks 

Few comments were received on the 
technical specifications for sinks in 4.24 
and they did not warrant any changes. 
To be consistent with the change made 
to technical specifications for lavatories 
in 4.19, 4.24.6 has been revised to require 
that hot water and drain pipes under 
sinks be insulated or otherwise 
configured to protect against contact. 

4.25 Storage 

Comment. Commenters made 
individual recommendations for changes 
or clarifications to the technical 
specifications for storage in 4.25. For 
instance, it was requested that the 
height and depth for closet rods and 
shelves be clarified. 

Response. The technical 
specifications in 4.25.3 for the height and 
depth of closet rods and shelves have 
been clarified. Accessible storage must 
be within the reach ranges in 4.2.5 or 
4.2.6 for a forward approach (Fig. 5) or a 
side approach (Fig. 6). For a side 
approach where the distance from the 
wheelchair to the clothes rod or shelves 
does not exceed 10 inches, the height of 
the clothes rod canot exceed 54 inches 
and shelves must be provided between 9 
inches and 54 inches. In reach-in closets 
without accessible doors where the 
distance from the wheelchair to the 
clothes rod or shelves exceeds 10 
inches, but is less than 21 inches, the 
height of the clothes rod cannot exceed 
48 inches and shelves must be provided 
between 9 inches and 48 inches. These 
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dimensions are shown in figures 38 (a] 
and (b). An additional closet rod or 
shelves may be provided outside the 
specified d^ensions. 

4.26 Handrails, Grab Bars, and Tub 
and Shower Seats 

Few comments were received on the 
technical specifications for handrails 
and grab bars in 4.26 and they did not 
warrant any changes. 

4.27 Controls and Operating 
Mechanisms 

Comment. Several commenters asked 
whether controls and operating 
mechanisms that are not normally 
intended for public use must comply 
with the technical specifications in 4.27. 

Response. An exception has been 
added to the technical specifications at 
4.27.3 which provides that the 
requirements do not apply where the use 
of special equipment dictates otherwise 
or where electrical and communications 
systems receptacles are not normally 
intended for use by building occupants. 
For instance, electrical receptacles 
installed specifically for wall-mounted 
clocks and refrigerators or microwave 
ovens in transient lodging or lunch 
rooms in an office building are not 
required to be placed within the 
specified reach ranges if the receptacles 
are not intended for regular or frequent 
use by building occupants. 

Comment, lilie American Hotel and 
Motel Association (AHMA) stated, 
without any explanation, that 
thermostats must be mounted at 60 
inches and cannot be placed at an 
accessible height. A few commenters 
also expressed concern that State and 
local codes require electrical outlets be 
placed lower than 15 inches above the 
floor. 

Response. The technical 
specifications in 4.27.3 require that the 
highest operable part of controls, 
dispensers, receptacles, and other 
operable equipment be placed within 
the forward reach range in 4.2.5 
(maximum high forward reach is 48 
inches and minimum low forward reach 
is 15 inches, where there is no 
obstruction) or the side reach range in 
4.2.6 (maximum high side reach is 54 
inches and minimiun low side reach is 9 
inches, where there is no obstruction). 
Thermostats and electrical outlets that 
are intended for use by building 
occupants are controls subject to 4.27. 
The technical specifications in 4.27.3 
regarding the location of such controls 
are taken directly jfrom the ANSI A117.1 
standard. AHMA did not cite to any 
State or local code provision that 
requires thermostats to be mounted at 60 
inches and the Board is not aware of 

any. State and local building codes 
allow the lower placement of electrical 
outlets but do not preclude what is 
required in 4.27.3. The Fair Housing 
Accessibility Guidelines also provide for 
thermostats and electrical outlets to be 
placed within similar heights. Therefore, 
there is no basis for establishing 
different requirements for thermostats or 
electrical outlets. 

4.28 Alarms 

Comment. The NPRM asked whether 
requirements should be established for 
the standardization of audible alarms to 
distinguish them from other sounds. The 
commenters were divided on the issue. 
The National Fire Protection 
Association (NFPA) and several other 
commenters recommended that the 
technical specifications for audible 
alarms in 4.28.2 should be consistent 
with the NFPA 72A Standard for 
Protective Signalling Systems. NFPA 
72A recommends that the duration of a 
soimd which an alarm should exceed by 
5 decibels should be 60 seconds rather 
than 30 seconds. NFPA 72A also 
recommends a 130 decibel maximum 
sound level. NFPA further recommended 
that the requirements should be stated 
in terms of the “A” weighted scale. 

Response. The technical 
specifications for audible alarms in 
4.28.2 have been revised to conform to 
NFPA 72A, except that the maximum 
sound level of 120 decibels has not been 
changed. The Board understands that 
the 120 decibel level is commonly 
known as the “threshold of pain.” The 
130 decibel level recommended in NFPA 
72A was primarily intended for 
industrial application where noise is a 
problem and may be appropriate only 
for industrial occupancies. The 120 
decibel level limit has been retained 
pending further information. The 
comments did not otherwise present any 
information beyond that obtained 
through the Board’s research project 
which concluded that there was not 
enough known about the problem to 
develop specific requirements for the 
standardization of audible alarms. 
Instead, additional information 
developed by the Board’s research 
project has been included in the 
appendix to assist builders and 
designers in selecting appropriate 
systems. 

Comment. NFPA and several other 
commenters recommended that the 
technical specifications for visual 
alarms in 4.28.3 should be consistent 
with NFPA 72G Guide for Installation, 
Maintenance, and Use of Notification 
Appliances for Protective Signalling 
Systems. A few commenters 
recommended that the Board reserve 

establishing any requirements for visual 
alarms until it evaluated a recent study 
by the Underwriters Laboratory (UL) on 
such alarms. Some building owners and 
managers requested that the 
requirements should be more 
performance oriented. For example, a 
system was suggested in which some or 
all of the building lights would flash in 
some fashion. Several commenters 
stated that the requirements should 
address ambient light levels due to 
concern that the intensity of the visual 
signal might temporarily blind people in 
areas wiffi low light. A few commenters 
were also concerned about the efiect of 
strobe lights in inducing seizures in 
certain individuals. 

Response. 'The technical 
specifications for visual alarms in 4.28.3 
have been revised as follows to be 
consistent with NFPA 72G: 

(a) A new paragraph has been added 
at 4.28.3(3) to provide for a maximum 
pulse duration of 0.2 sec. with a 
maximum duty cycle of 40%. 

(b) 'The maximum 120 candela 
intensity has been deleted fi'om 4.28.3(4) 
(4.28.3(3) in the NPRM). NFPA 72G 
permits intensities up to 1000 candela 
and the UL study found no evidence that 
such bright devices caused any eye 
damage in view of the shortness of the 
flash pulse. 

(c) The height requirement for 
placement of visual signal devices in 
4.28.3(6) (4.28.3(5) in the NPRM) has 
been amended to specify that the 
devices be at least 6 inches below the 
ceiling to reduce the potential 
concealment by smoke. 

The requirements in 4.28.3 (7) and (8) 
(4.28.3 (6) and (7) in the NPRM) have 
been revised to clarify that the spacing 
distance applies only in rooms or spaces 
which are required to have visual signal 
appliances, liie requirement that no 
place be more than 50 feet fi*om the 
signal means that the signaling devices 
would be spaced 100 feet apart as 
recommended in NFPA 72G. A sentence 
has also been added to address the 
spacing of signaling devices in large 
rooms and spaces such as auditoriums 
that are more than 100 feet across and 
are not divided by walls or partitions 
above 6 feet. In such rooms and spaces, 
the signaling devices may be placed 100 
feet apart around the perimeter of the 
room or space instead of suspending the 
devices from the ceiling. 

The Board has reviewed the UL study 
and it generally supports the technical 
specifications in 4.28.3. The Board notes 
that NFPA 72G is scheduled to be 
revised in 1993 and that the UL is 
planning to develop standards for visual 
signal devices. The Board intends to 
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monitor these standards and update the 
guidelines, as appropriate. 

The Board has not opted for more 
performance oriented requirements 
because the lack of speciflcity in the 
current UFAS and ANSI A117.1 
standards have resulted in the provision 
of some ineffective visual alarm 
systems. As new systems and 
technologies are developed and tested, 
the equivalent facilitation provision in 
2.2 provides sufficient flexibility for 
builders and designers to use them. The 
Board will also consider new systems 
and technologies when it periodically 
updates the guidelines. 

NFPA 72G and the UL study indicate 
that the 75 candela minimum signal 
intensity specified in 4.28.3(4) is not 
harmful at different lighting levels. The 
ambient lighting level of typical offices, 
classrooms, and hotel rooms as tested 
by UL ranges from 20 to 75 lumens per 
square foot. NFPA 72G recommends a . 
signal intensity of 100 to 1000 candela 
for that lighting level. The UL study 
tested strobe lights with intensity levels 
equivalent to those required by 4.28.3(4], 
including tests conducted in a totally 
dark room where the strobe flash 
provided the only light. Not only were 
the subjects not blinded, but they were 
able to move about the room and find 
specific objects on a table. As for the 
possible efiect of strobe lights in 
inducing seizures in certain individuals, 
the Board's research project and other 
available information indicate that the 
problem does not occur if the flash rate 
is less than 5 HZ. The Board has set the 
maximum rate at 3 HZ for additional 
safety. 

Comment. Several commenters 
pointed out that if portable visual 
alarms are permitted in dwelling units 
and sleeping rooms, they should be 
triggered by the emergency alarm 
system for the building. A few 
commenters recommended that portable 
vibrating alarms should also be required 
to awaken sleepers. Some commenters 
noted that the requirement that the 
signal be visible in all areas of the 
dwelling unit or sleeping room would be 
difficult in some unusually shaped 
rooms and spaces. 

Response. The intent of the technical 
specifications for auxiliary alarms in 
4.28.4 is that the portable devices will be 
equivalent to a permanently installed 
visual alarm that is connected to the 
building emergency alarm system. The 
requirement has been clarified by 
specifying that a means must be 
provided by which a signal from the 
building emergency alarm system can 
trigger the auxiliary alarm. This can be 
accomplished by providing a separate 
circuit or transmitting a signal through 

the normal wiring system to trigger the 
portable device. 

The UL study found that it required a 
signal of 110 candela to wake a sleeping 
person compared to a 15 candela signal 
to alert people in normal work 
situations. 'The UL study also found that 
vibrating alarms were more effective 
than visual signals for waking sleeping 
persons. This information has been 
included in the appendix at A4.28.4. 

The requirement that the signal be 
visible in all areas of the dwelling unit 
or sleeping room is reasonable since the 
purpose of the alarm is to alert persons 
to emergencies. NFPA 72G states that 
the signal should be visible "regardless 
of the orientation” of the individual. The 
signal can reflect ofi the walls and be 
visible in various areas of the room. 
Some unusually shaped rooms and 
spaces may require more than one 
visual alarm device. Builders and 
designers should take this into 
consideration when designing and 
building new facilities. 

4.29 Detectable Warnings 

Comment. The NPRM proposed to 
include new provisions for detectable 
warnings based on research and 
planned revisions to the ANSI A117.1 
standard. A detectable warning is a 
standardized surface feature built in or 
applied to walking surfaces or other 
elements to warn individuals with visual 
impairments of hazards on a circulation 
path. The detectable warning should 
consist of raised truncated domes. 
Comments were received in support of 
and in opposition to including 
detectable warnings in the guidelines. 
Commenters who opposed detectable 
warnings gave a variety of reasons. 
Some individuals with visual 
impairments stated that with proper 
training and use of mobility aids they 
can avoid dangers in the physical 
environment. These commenters 
believed that detectable warnings are 
unnecessary and the people with visual 
impairments may tend to rely on 
detectable warnings rather than learn 
adequate mobility skills. They also 
expressed concern that detectable 
warnings might cause hazards for 
people with visual impairments because 
the warnings are distracting and can 
cause people to lose their balance. They 
noted that detectable warnings may also 
be hazardous for people with mobility 
impairments who are ambulatory 
especially in outdoor conditions where 
ice and snow removal may be adversely 
affected by the raised truncated domes. 
Other commenters stated that 
detectable warnings create and 
perpetuate misconceptions and 
attitudinal barriers about people who 

have visual impairments. They 
expressed concern that detectable 
warnings would negatively affect the 
employment of people with visual 
impairments because employers might 
mistakenly perceive that such 
individuals cannot function in an 
environment that is not specially 
equipped. In their view, detectable 
warnings could result in “unintended 
discriminatory effects.” A few 
commenters questioned the adequacy of 
the research; the long term durability of 
raised truncated domes; the ability of 
the construction industry to comply with 
the requirement; and the aesthetics of 
detectable warnings. 

Commenters who supported 
detectable warnings also gave a variety 
of reasons. They pointed out that there 
is a significant number of people with 
visual impairments who are not able to 
fully master mobility skills due to a 
range of factors, including age of onset, 
type of disability, and innate abilities. 
They further pointed out that necessary 
cues such as traffic sounds are not 
always distinguishable due to various 
circumstances which are beyond the 
control of the individual. These 
commenters were concerned about the 
safety of persons who cannot depend on 
using mobility skills to detect hazardous 
conditions. They believed that 
detectable warnings can prevent 
unnecessary accidents and deaths and 
do not stigmatize people who have 
visual impairments because the 
warnings are helpful to all people. They 
noted that detectable warnings are 
frequently used in industrial settings to 
warn workers whose vision may be 
temporarily obscured of hazards in the 
workplace and have been proven 
effective in preventing accidents and 
injuries. 

Some commenters generally 
supported the concept of detectable 
warnings but suggested that the 
guidelines should allow for a variety of 
surface treatments in order to 
accommodate variations in walking 
surfaces and design techniques. 

Response. Accessibility includes 
ensuring that individuals with 
disabilities can safely use the built 
environment. Some of the requirements 
in the guidelines such as those for areas 
of rescue assistance and visual alarms 
are based primarily on concern for the 
safety of individuals with disabilities. 
The purpose of detectable warnings is to 
alert individuals with visual 
impairments of hazards on a circulation 
path that might otherwise go unnoticed 
and result in serious injury. Although 
mobility training is essential, as some of 
the commenters pointed out, a 
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significant number of people with visual 
impairments are not able to fully master 
mobility skills. Further, mobility training 
is not always readily available. 

The Boaid’s goal is to provide 
appropriate cues in the built 
environment to facilitate the use of 
mobility skills. The Board does not 
believe that detectable warnings are any 
more stigmatizing than ramps. Like other 
accessibility feahires, detectable 
warnings benefit all people. 

As discussed in the NPRM, studies 
have demonstrated the raised truncated 
dome pattern to be an effective 
detectable warning. See Tactile 
Warnings to Promote Safety in the 
Vicinity of Transit Platform Edges, 
Urban Mass Transportation 
Administration (1987); Pathfinder Tactile 
Tile Demonstration Test Project, Metro- 
Dade Transit Agency (1988). The domes 
can be constructed using a variety of 
methods including concrete stamping or 
the application of a prefabricated 
surface treatment. Although there are 
other common surface treatments that 
are detectable, the concept of a 
detectable warning is to provide 
consistent and imiform surface 
treatment that is distinctive fi'om other 
materials and consistently recognized as 
a warning in order to alert pedestrians 
that they are approaching a potentially 
dangerous area. 

The final guidelines retain the 
requirements in 4.29.2 for detectable 
warnings to consist of raised truncated 
domes. The requirement for detectable 
warnings used on interior surfaces to 
differ from adjoining walking surfaces in 
resiliency or sound on cane contract has 
also been retained. However, for the 
reasons discussed imder the comments 
below, the Board has limited the 
application of detectable warnings to 
hazardous vehicular ways, reflecting 
pools that are not otherwise protected, 
and curb ramps. The provisions for 
detectable warnings at stairs and on 
doors to hazardous areas have been 
reserved pending further study. 

Comment. The NPRM provided in 
4.29.2 for detectable warnings to 
contrast visually with adjoining surfaces 
and proposed to specify a 70% contrast 
ratio. The NPRM asked several 
questions regarding the proposed 
contrast ratio, including whether it was 
too difficult to achieve and whether a 
one inch black band between the 
detectable warning and adjoining 
surfaces would provide sufficient 
contrast for persons with low vision. 
Most of the persons who responded to 
the question objected to the contrast 
ratio. Several commenters stated that it 
could not be measured or enforced 
imder field conditions. Some 

commenters noted that materials with 
demonstrated low maintenance and 
durability characteristics often have low 
reflective values and would not meet the 
criteria. Many commenters also opposed 
the use of a black band. Several 
commenters recommended that 
detectable warnings should be a yellow 
color. 

Response. The final guidelines 
provide in 4.29.2 that detectable 
warnings must contrast visually with 
adjoining surfaces, either light-on-dark 
or dark-on-light. The 70% contrast ratio 
has been placed in the appendix at 
A4.29.2 and is advisory only. 

Comment. A number of commenters 
opposed the requirements in 4.9.5 and 
4.29.4 for detectable warnings at stairs 
primarily based on concern that the 
raised truncated domes will create a 
tripping hazard. Several commenters, 
including industries which use 
detectable warnings to alert workers of 
hazards such as loading docks, 
requested that the depth of the warning 
be decreased fi'om 36 inches to 24 
inches. 

Response. Although detectable 
warnings have been successfully used at 
such locations at transit platform edges 
and loading dock edges, there is no data 
available regarding this application at 
stairs. People may use a different gait 
when they approach stairs compared to 
other walking surfaces. The requirement 
in 4.9.5 and 4.29.4 for detectable 
warnings at stairs have been reserved 
pending further study regarding possible 
tripping hazards. The requirements in 
4.29.3 and 4.29.7 for detectable warnings 
on doors to hazardous areas and for 
standardization of such warnings within 
a building, facility or site have also been 
reserved pending further study. 

Comment. A number of commenters 
requested that detectable warnings also 
be required at uncurbed and 
unprotected drop off areas where a fall 
may be extremely hazardous or life 
threatening such as transit platforms 
and loading docks. Some commenters 
were opposed to detectable warnings at 
those locations. Several commenters 
recommended that detectable warnings 
should be required where the drop-off 
separating the pedestrian and vehicular 
way is more than curb height. 

Response. The requirement in 4.29.5 
has been clarified that a detectable 
warning is required when a walk 
crosses or adjoins a vehicular way, and 
the walking surfaces are not separated 
by curbs, railings, or other elements 
between the pedestrian areas and 
vehicular areas. For instance, some 
hotels have driveways that adjoin 
walkways at entrances. If there is no 
curb separating the pedestrian and 

vehicular area, a detectable warning 
would have to be provided. Detectable 
warnings for transportation facilities 
will be addressed in section 10 of the 
final guidelines which will be published 
separately in the Federal Register. 
Detectable warnings have not been 
required at loading docks and loading 
ramps because those areas are generally 
not open to the public. If an individual 
employee with a visual impairment 
works in an area with hazardous drop- 
offs, detectable warnings would be 
covered by reasonable accommodation 
under title I of the ADA. 

Comment. Some commenters 
questioned the requirement in 4.7.7 for 
detectable warnings at curb ramps. A 
few commenters expressed concerns 
about maintenance, including snow and 
ice removal. Other commenters 
suggested changes to the requirement 
that the detectable warnings extend the 
full width and depth of the curb ramp. 

Response. Properly designed curb 
ramps have gentle slopes which may not 
be easily detectable by some persons 
with visual impairments. Furthermore, 
changes in slope along pedestrian ways 
are commonplace and persons with 
visual impairments cannot predictably 
know when a change in slope indicates 
the presence of a curb ramp. The Board 
is concerned about the safety of persons 
with visual impairments who may 
unknowingly enter a vehicular way due 
to the lack of any cue or warnings at 
curb ramps to prevent serious injuries 
and deaths. The requirement in 4.7.7 for 
detectable warnings at curb ramps has 
therefore been retained. 

4.30 Signage 

Comment. A number of commenters, 
including graphic designers and sign 
manufacturers, objected to the technical 
specifications for character height and 
letter spacing in 4.30.3. Their primary 
concern was the impact of the 
requirements on the size of the sign. For 
instance, the NPRM proposed that 
letters on building directories by %-inch 
minimum. One commenter pointed out 
that the current industry standard for 
film negative directories is Vie inch 
which is roughly V4 the size proposed in 
the NPRM. Building directories would 
need to be 16 times their current size (4 
times as high and 4 times as wide) to 
meet the %-inch minimum. The 
commenter noted that larger office 
buildings have difficulty just 
accommodating a directory large enough 
to list their occupants in % e-inch type. 
Several individuals with disabilities and 
other commenters objected to wide 
letter spacing because they believed it 
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would make it more difficult to read by 
word shape or “footprint.” 

Response. The minimum height 
requirements for building directories 
and wall mounted signs and the 
provision for wide letter spacing have 
been deleted from the technical 
specifications in 4.30.3. Signs that are 
suspended or projected overhead in 
compliance with the technical 
specifications for protruding objects in 
4.4.2 (i.e., more than 80 inches above the 
floor or ground) are required to have a 
character height of 3 inches minimum. A 
sentence has also been added to 4.30.3 
to clarify that lower case letters are 
permitted. 

Comment. Individuals with 
disabilities and government agencies 
involved with disability issues 
supported the technical specifications 
for raised and brailled characters in 
4.30.4. Many of the commenters who 
opposed the technical specifications, 
including graphic designers and sign 
manufacturers, interpreted the NPRM as 
requiring all signs to have raised and 
brailled characters and all upper case 
letters and apparently objected to the 
scoping provisions and technical 
specifications on that basis. A few 
commenters also expressed concern that 
raised and braille characters may be 
more prone to vandalism. 

Response. As discussed earlier, the 
scoping provisions for exterior and 
interior signage have been clarified in 
response to the comments. See 4.1.2(7] 
and 4.1.3(16). Only those signs which 
designate permanent rooms and spaces 
must comply with the technical 
specifications in 4.30.4 through 4.30.6 for 
raised and brailled characters, finish 
and contrast, and mounting location and 
height. No changes have been made to 
the technical specifications for raised 
and brailled characters in 4.30.4. Raised 
and brailled characters can be designed 
to be as vandal resistant as other 
signage. 

Comment. Several graphic designers 
and sign manufacturers objected to 
eggshell finish being specified in the 
technical specifications for finish and 
contrast in 4.30.5. They felt that it 
unnecessarily restricts the industry. A 
number of commenters also objected to 
the 70% contrast ratio proposed in the 
NPRM because they believed that it 
could not be measured or enforced in 
the field. 

Response. The Board sponsored 
research project on which the technical 
specifications for finish and contrast in 
4.30.5 are based foimd that eggshell and 
matte finishes are equally readable by 
persons with low vision. The NPRM 
proposed to require only eggshell 
because of its relative resistance to 

soiling compared to matte. The final 
guidelines provide for eggshell, matte, or 
other non-glare finish. The 70% contrast 
formula has been placed in the appendix 
at A4.30.5 and is advisory only. The 
appendix also recommends an eggshell 
finish and light characters on a dark 
background. 

Comment. The NPRM proposed in 
4.30.6 that signs providing permanent 
identification of rooms and spaces be 
mounted on the wall adjacent to the 
latch side of the door at a height 
between 54 and 66 inches. These signs 
are required to include raised and 
brailled characters. A number of 
commenters recommended different 
mounting heights. Some pointed out that 
the 66 inch height was not within the 
reach range for wheelchair users. Other 
commenters pointed out that a more 
uniform and consistent mounting height 
would make it easier for persons with 
visual impairments to locate the signage. 

Response. The technical 
specifications in 4.30.6 have been 
revised to require that signs providing 
permanent identification of rooms and 
spaces be mounted 60 inches above the 
finish floor to the center of the sign. The 
60 inch mounting height was 
recommended in the original research 
for the ANSI A117.1—1980 standard. See 
Accessible Buildings for People with 
Severe Visual Impairments, Steinfeld 
(1978). Lowering the maximum height 
also reduces the viewing distance for 
persons with low vision and places the 
sign at a more comfortable reading 
height for users of braille and raised 
characters. A sentence has also been 
added to 4.30.6 clarifying that where 
there is no wall space to the latch side 
of the door, including at double leaf 
doors, signs are to be placed on the 
nearest adjacent wall. 

Comment. A number of commenters 
recommended that the international 
symbol of access for hearing loss be 
used to identify the availability of 
permanently installed assistive listening 
systems in assembly areas required to 
have such systems by 4.1.3(19)(b). 

Response. A requirement has been 
added to the technical specifications for 
sjrmbols of accessibility in 4.30.7 that 
assistive listening systems be identified 
by signage that includes the 
international symbol of access for 
hearing loss. See Fig. 43(d). Additional 
information is provided in the appendix 
at A4.30.7 regarding appropriate 
messages to include with the symbol 
(e.g., i^ared Assistive Listening System 
Available—Please Ask). 

Comment. The NPRM proposed in 
4.30.8 that illumination levels on the sign 
surface be in the 200 to 300 lux range (10 
to 30 footcandles) and that the 

illumination level on the surface of the 
sign not be significantly exceeded by the 
ambient light or visible bright lighting 
source behind or in front of the sign. A 
number of commenters objected to this 
provision as unenforceable. Other 
commenters noted that the proposed 
levels were generally met or exceeded 
in indoor lighted areas. 

Response. The technical 
specifications for illumination levels in 
4.30.8 has been reserved pending further 
study. The NPRM provision has been 
included in the appendix at A4.30.8 and 
is advisory only. 

4.31 Telephones 

Comment. The NPRM asked what 
decibel range should be specified for 
volume control telephones. Persons who 
responded to the question generally 
favored a range of 12 decibels to 18 
decibels. Some commenters requested 
higher levels, stating that those with 
lower levels were not helpful. Although 
most telephone companies who 
responded to the question indicated that 
their equipment would fall within this 
range, they were opposed to specifying 
any decibel level. 

Response. The final guidelines 
provide in 4.31.5(2) that public 
telephones required to be equipped with 
volume controls by 4.1.3(17)(b) must be 
capable of a minimum of 12 decibels and 
a maximum of 18 decibels above normal 
because higher levels can damage the 
ear. If an automatic reset button is 
provided, the 18 decibel level may be 
exceeded. 

Comment. A number of commenters 
recommended that the requirement in 
4.31.5 for a magnetic field in the area of 
the receiver cup should be changed to 
require hearing aid compatible 
telephones. 

Response. The technical 
specifications in 4.31.5(1) have been 
revised to require that public telephones 
required to be equipped with volume 
controls by 4.1.3(17)(b) must be hearing 
aid compatible. The Hearing Aid 
Compatibility Act of 1988 requires that 
nearly all telephones be hearing aid 
compatible. 

4.32 Fixed or Built-In Seating and 
Tables 

Comment. Commenters made 
individual recommendations for changes 
and clarifications to the technical 
specifications for fixed or built-in 
seating and tables in 4.32. For instance, 
it was recommended that the depth 
requirement under tables be increased 
to accommodate guide dogs. 

Response. The reference to “work 
surfaces” have been deleted from the 
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technical specifications in 4.32 since 
those featiu^s are not required to be 
accessible by 4.1.1(3). The appendix 
recommends at A4.1.1(3] that if 
individual work stations are made 
accessible, they should comply with the 
applicable technical specifications. As 
for change to the depth requirements 
under tables, further study is needed. 

4.33 Assembly Areas 

Comment Individuals with 
disabilities and their organizations 
supported the requirements in 4.33.3 for 
wheelchair seating spaces to be 
dispersed throughout the seating area. 
Several commenters requested that 
companion seating also be provided 
next to wheelchair seating spaces. 
Commenters from the theater industry 
expressed concern about the loss of 
seats if wheelchair seating spaces are 
placed mid-row. Motion pichue theater 
owners pointed out that new movie 
theaters are typically a multiplex of 
small auditoriums each of which seats 
between 150 and 300 people and that 
each seat is situated to provide a clear 
line of sight to the screen. They 
requested that such small auditoriums 
be exempt from the dispersal 
requirement. A few commenters 
recommended that ramped aisles which 
are part of an accessible route to 
wheelchair seating spaces should be 
permitted to have steeper slopes if 
necessary to provide adequate 
sightlines. 

Response. The requirements in 4.33.3 
for dispersal of wheelchair seating 
spaces have been modified. Wheelchair 
seating spaces must be an integral part 
of any fixed seating plan and be situated 
so as to provide wheelchair users a 
choice of admission prices and lines of 
sight comparable to those available to 
the rest of the public. A provision has 
been added for at least one companion 
fixed seat to be provided next to each 
wheelchair seating space. The final 
guidelines require that when the seating 
capacity exceeds 300, wheelchair 
seating spaces must be provided in more 
than one location. This provision is 
based on the California code and 
balances considerations of cost and lost 
of other seating spaces with the need for 
access. It should be noted, however, that 
the guidelines do not require wheelchair 
seating spaces to be placed mid-row. No 
significant loss of seats is anticipated. 
As discussed under the scoping 
provisions in 4.1.3(19](a), to address 
concerns regarding the number of 
wheelchair seating spaces required in 
large facilities, a provision has also been 
added to 4.33.3 permitting readily 
removable seats to be installed in 
wheelchair seating spaces which may be 

used by other persons when these 
spaces are not needed by wheelchair 
users or other individuals with mobility 
impairments. As explained in the 
appendix at 4.33.3, folding seating units 
usually consist of two fixed seats that 
can be easily folded into a fixed center 
bar to allow for open spaces for 
wheelchair users when needed. 

As for ramped aisles which are part of 
an accessible route to wheelchair 
seating spaces, the Board is not 
convinced that slopes steeper than the 
maximum 1:12 permitted in 4.8.2 are 
necessary to provide adequate 
sightlines. Sightlines and visibility are 
affected by several factors, induing the 
slope of the floor; the height of the 
screen; the distance between rows; and 
the staggering of seats. The Board 
imderstands that there are theaters 
designed with ramp aisles that comply 
with the maximum 1:12 slope and 
provide adequate sightlines. 

Comment The NPRM asked questions 
regarding row spacing and lines of sight 
over standing spectators in sports 
arenas and other similar assembly 
areas. Many of the persons who 
responded to the question stated that 
they have difficulty accessing mid-row 
seats in an assembly area. Many 
commenters also recommended that 
lines of sight should be provided over 
standing spectators. 

Response. Building and life safety 
codes set minimum distances between 
rows of fixed seats with consideration 
of the number of seats in a row, the exit 
aisle width and arrangement, and the 
location of exit doors. Because row 
spacing is related to these other factors, 
the Board does not believe that it is 
appropriate for the guidelines to set 
requirements in this area. However, 
information has been included in the 
appendix at A4.33.3 on “continental" 
seating which allows a greater number 
of seats per row with a commensurate 
increase in row spacing and exit doors. 
This alternative increases ease of access 
to mid-row seats for people who walk 
with difficulty and facilitates emergency 
egress for all people. Builders and 
designers are encouraged to consider 
“continental” seating along with other 
factors when planning seating in 
assembly areas. 

The issue of lines of sight over 
standing spectators will be addressed in 
guidelines for recreational facilities. 

Comment As discussed under the 
scoping provision in 4.1.3(19)(b] for 
assistive listening systems in assembly 
areas, the NPRM requested information 
regarding which types of assistive 
listening systems (magnetic induction 
loops, FM, and infra-red) work best in 

particular environments. Many 
comments described their personal 
experiences with particular types of 
systems. Those who provide extensive 
information on the various systems 
recommended that a specific type 
should be selected only after 
consultation with experts in the field. 

Response. Additional information on 
assistive listening systems is provided in 
the technical specifications in 4.33.6 and 
in the appenecQx at A4.33.6. The type of 
assistive listening system appropriate 
for a particular application depends on 
the characteristics of the setting, the 
nature of the program, and the intended 
audience. The appendix includes a table 
reprinted from a National Institute of 
Disability and Rehabilitation Research 
“Rehab Brier* which shows some of the 
advantages and disadvantages of each 
system and typical applications. New 
York has also adopted technical 
specifications which may be useful. A 
pamphlet is available fi-om the Board 
which lists demonstration centers across 
the country where technical assistance 
can be obtained in selecting and 
installing appropriate systems. 

4.34 Automated Teller Machines 

Comment The NPRM contained an 
exception in 4.1.3(20) for drive-up-only 
ATMs, which provided that drive-up 
ATMs are not required to comply with 
the requirements in 4.34.2 and 4.34.3 for 
controls and clearances and reach 
ranges because they are designed to be 
used from motor vehicles. The NPRM 
requested information on reach range 
requirements from standard size motor 
vehicles. The American Bankers 
Association (ABA) stated: 

A number of uncontrollable variables are 
inherent in designing drive-up ATMs, e.g., the 
size of the driver; car dimensions; the skill of 
the driver in stopping the car close to the 
ATM. * * * However, given the number of 
uncontrollable variables, it is inevitable that 
certain drivers will be unable to use 
comfortably the drive-up ATM or will have to 
exit the car in order to complete a 
transaction. 

Response. Because of the 
uncontrollable variables involved in 
utilizing drive-up ATMs, the Board, in 
the NPRM, provided an exception in the 
scoping provisions in 4.1,3(20) for drive- 
up ATMs. The drive-up ATMs do not 
have to comply with 4.34.2 (Controls) 
(which refers to 4.27) and 4.34.3 
(Clearances and Reach Range) because 
they are designed to be used ffom motor 
vehicles. The Board maintained that 
exception with a minor change in 
referencing the provisions. The current 
provision states that the drive-up ATMs 
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are not required to comply with 4.27.2, 
4.27.3 and 4.34.3. 

Comment. The ABA took the position 
that drive-up ATMs should be exempt 
hx>m requirements that they be 
accessible to persons with visual 
impairments. The basis for their position 
was that drive-up ATMs are supposed 
to be used by the driver of the car who 
must have sufficient vision to drive 
legally. Should a passenger wish to use 
the ATM. stated the ABA, the driver 
could assist. Another commenter 
supported this position stating that a 
person who is visually impaired cannot 
use the drive-up ATM from the rear seat 
because most newer cars do not have 
fully openable windows. 

Response. While the Board 
understands that the driver must have 
sufficient vision to operate the 
automobile, a passenger riding in either 
the front or back seat of the automobile 
may be visually impaired. Although the 
ABA cites the availability of the dWver 
for assistance, this method would not 
allow the individual to use the ATM 
independently. In responding to the 
issue of drive-up ATMs in general, the 
ABA stated that given the number of 
uncontrollable variables, it is inevitable 
that some drivers will have to exit the 
car in order to complete a transaction. 
Thus it is entirely conceivable and not 
unexpected that a passenger may exit 
the automobile to use the drive-up ATM 
and this passenger may be an individual 
who is visually impaired. Furthermore, 
while some cars do not have fully 
operable rear windows, many cars do 
and, as with the front seat passenger, 
the individual in the rear seat may exit 
the car to utilize the ATM. 

Consistent with the scoping 
provisions in 4.1.3(20] where a drive-up 
ATM is located adjacent to a walk-up 
ATM, only one ATM would have to be 
accessible to persons with visual 
impairments. Operational issues 
regarding the availability of accessible 
ATM services (e.g., accessible ATM 
being open same hours as non- 
accessible ATM) would be covered by 
the Department of Justice’s regulations. 

Comment. Section 4.34.4 provides that 
instructions and all information for use 
of ATMs shall be made accessible to 
and independently usable by persons 
with vision impairments. In the NPRM, 
the Board sought additional information 
on equipment presently in use or 
available technologies for making 
instructions and other information 
relating to the use of ATMs accessible 
to persons with vision impairments. 
There were over 50 different suggestions 
for making ATMs accessible to persons 
with vision impairments including (1) 
The installation of a handset voice 

output telephone device; (2) using large 
print and braille; (3) a “talking 
machine”; (4) using phone type receivers 
behind locked doors; (5) cassette 
instructions; (6) braille instructions; and 
(7) using a consumer electronics bus or 
universal interface bus for output 
accessibility. 

The ABA took the position that while 
some technology does exist to assist 
many visually impaired persons, there 
does not appear to be technology to 
ensure in every case ATM accessibility 
to all visually impaired persons. The 
ABA stated that current technology 
supplied to assist visually impaired 
persons includes raised key 
identification overlay; high quality 
contrast screens; character font design 
selections to ensure easiest reading; and 
character enlargement. The ABA 
suggested that educational audio tapes 
and braille manuals offer at least one 
source of immediate accommodation for 
persons with vision impairments. 

The ABA further recommended that 
the regulations concerning ATMs be 
“flexible and fluid.” The ABA stated 
that “(i)t would be unfortimate if the 
initial or later regulations locked in 
specifications and standards in a 
manner which discourages future 
innovations and improvements” and 
that “(a]s technology develops and 
improves and as disabled persons 
determine and convey their suggestions, 
the facilities should evolve to provide 
better accessibility to disabled persons.” 
The ABA was of the opinion that 
flexibility is particularly crucial with 
regard to providing ATM access to 
persons with vision impairments. 

Response. While not stated 
specifically in the rule, braille and large 
print instructions (as proposed in the 
planned revisions to die ANSI A117.1 
standard), when used in conjunction 
with tactually marked keys or other 
means of identification, do serve as one 
source of accommodation for persons 
with vision impairments. In an article 
recently published in the ABA Banking 
Journal, it was noted that at least one 
manufacturer provides ATMs with 
braided keys as a standard feature. The 
manufacturer also provides training kits 
for bank customers with vision 
impairments that include a braille 
workbook on how to use the machine. 
Access Comes to ATMs, ABA Banking 
Journal (November 1990). 

In light of the evolving technology in 
this area and to allow flexibility in 
design, the Board has stated the 
requirement for accessibility for persons 
with vision impairments in general 
performance terms. No changes were 
made to this section from the proposed 
rule which provides that instructions 

and all information for use of ATMs 
shall be made accessible to and 
independently usable by persons with 
vision impairments. While the planned 
revisions to the ANSI A117.1 standard 
may contain more specific provisions 
with respect to equipping ATMs for use 
by persons with vision impairments, the 
Board has chosen to maintain its 
position of flexibility in this area. 

Comment. The Board sought comment 
on whether or not visual displays should 
be required to maintain accessibility for 
persons with hearing impairments 
where telephone handsets are used to 
convey printed and displayed 
information to persons witii vision 
impairments. TTie Board queried 
whether there was a possibility that 
handsets would entirely replace video 
display screens. The overwhelming 
majority of comments from individuals 
with disabilities and their organizations 
indicated that where telephone handsets 
are used, visual displays should also be 
provided. The ABA took the position 
that it is inconceivable at this time that 
telephone handsets would ever replace 
a visual display. The American Council 
of the Blind was in agreement with this 
position stating that whatever 
accommodations that are made for 
persons with visual impairments should 
not preclude use by persons with other 
disabilities. One commenter indicated 
that visual displays must be maintained 
for people with limited use of arms or 
hands and another commenter stated 
that many persons with hearing loss are 
not able to use instructions via 
telephones or intercoms. 

Response. The Board is also of the 
opinion that if telephone handsets or 
similar devices are provided, these will 
be in addition to and not preclude video 
display screens. Although it is unlikely 
that this should ever occur, the Board 
may address this issue in the future. 

Comment. The Board also sought 
information concerning vandalism and 
the use of telephone handsets. The ABA 
took the position that telephone 
handsets furnished with ATMs are more 
susceptible to vandalism than telephone 
handsets currently used for public 
telephones, citing the reason that ATM 
telephone handsets are often vandalized 
for reasons which do not apply to 
telephone handsets. As an example, the 
ABA cited the instance where people 
who try to access someone else’s 
account using a debit card which does 
not belong to them could become angry 
enough to vandalize an ATM when they 
are denied access to the ATM. The 
Wells Fargo Bank, the Service Centers 
Corporation and other commenters also 
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expressed concern that telephone 
handsets are subject to vandalism. 

Response. The Board is not requiring 
telephone handsets. Telephone handsets 
were suggested becaust they are one 
way that some banks have ^osen to 
address the need for accommodation for 
persons with visual impairments. As 
cited in the ABA article, other means 
are available for providing information 
for use of ATMs by persons with vision 
impairments. These other means are not 
precluded should the banks prefer to use 
them. (The handset alternative was 
chosen to cost out in the regulatory 
impact analysis because of its high 
initial cost.) 

Comment. The Board sought comment 
on whether information provided on 
video display screens (such as “deposit 
or withdrawal” and “checking or 
savings”) can also be provided in braille 
when the user presses various keys. 
Additionally, the Board inquired 
whether receipts can be made 
accessible by braille or voice synthesis 
if a telephone handset or other listening 
device is used. Since many ATMs are 
located in an outdoor environment, the 
Board requested comment on how 
screen illumination and contrast can be 
provided in an outdoor environment 
where glare may be a problem. 

The ABA stated that they are not 
aware of the availability of video 
display screens which are capable of 
displaying information in braille. Braille 
printers for receipts are available; 
however, the ABA took the position that 
such printers cannot be integrated with 
ATMs as a practical matter. 

Further, according to the ABA, ATM 
manufactiu^rs have researched in depth 
how to minimize glare through screen 
illumination and contrast. The ABA 
further stated that as new materials and 
techniques are developed, the effects of 
glare will be reduced and readability 
improved. They took the position that 
the Board should not enumerate specific 
contrast and color requirements as 
competition alone will ensure that the 
most readable combinations are 
marketed and used. 

Response. Given the lack of 
technology which allows for the 
practical integration of braille printers in 
ATMs, the Board has not required 
braille printers at this time. 
The Board believes that technology in 
the industry must improve before 
specific contrast and color requirements 
can be included in the guidelines. The 
Board believes that this area needs 
further research. 

Comment. The Board invited 
comments on how privacy needs can be 
met in the context of accessible ATMs. 
Comments received in response to this 

section were primarily based on 
individual concerns and no research or 
supportive documentation was included. 
The ABA took the position that given 
the imavailability of voice synthesis, the 
use of a speaker is a viable option at 
this point which will not threaten the 
privacy of the user. Another commenter 
suggested using a system of beeps to 
confirm the transaction, while other 
commenters noted that audio output 
could result in a loss of privacy and 
security. Other suggestions for increased 
privacy included (1) installation of a 
“next in line" area behind which the 
visual display is unreadable: (2) making 
the display of information optional; (3) 
having a screen with a narrow viewing 
range or one which is not readable finm 
all directions and angles; (4) enclosing 
ATMs in a booth; and (5) modifying the 
video display or viewing slot so it can 
be angled down farther or turned to the 
left or right, both manually and 
automatically, for individuals who use 
wheelchairs and others. 

An issue which is interrelated with 
privacy matters is the concern for 
security. The Board sought comments 
concerning what security issues, if any, 
should be considered relative to an 
individual with a disability and whether 
or not there were considerations with 
respect to the environment around 
AI^s that may cause difficulty 
complying with the provisions of this 
section, llie majority of the comments 
received addressed the need for security 
at ATMs based on use by the general 
public and not just by those individuals 
with disabilities. A limited number of 
commenters took the position that 
individuals with disabilities are “easier 
prey” and that use by visually impaired 
persons may increase the opportunity 
for criminal activity. One commenter 
stated that complex or costly security 
measures may be unreasonable in 
relation to the actual use by disabled 
people. Many commenters stressed the 
need for proper lighting at ATMs. 
Several other commenters took the 
position that security must not be 
compromised for access, and another 
comment asked that flexibility be 
allowed because the location and 
seciuity considerations at ATMs vary 
widely. Suggestions to improve security 
included (1) using a telephone handset 
(audio output through speakers is 
undesirable since it can be overheard by 
others) or shaded screen and keeping 
the handset in a closed compartment 
accessible by card users only to prevent 
vandalism; (2) providing both Vb and V* 
inch jacks so personal headphones can 
be plugged into an ATM (the jacks can 
be protected from tampering or 
vfuidalism by a sliding cover until the 

ATM is activated by logging in a correct 
user identification); and (3) video 
monitoring around ATMs, as is done in 
convenience stores. 

Response. Based on the response that 
the Board received concerning these 
areas, it is apparent that security and 
privacy are issues of general concern 
which apply to all ATM users and not 
just to in^viduals with disabilities and 
are issues which the industry must 
address. Until such time as additional 
research can be conducted into the 
issues of security and privacy at ATMs, 
the Board does not propose to include 
requirements for such measures. 

Comment. The Board sought comment 
on whether other point of sale machines, 
such as machines selling insurance at 
airports or machines used for overnight 
delivery of letters and packages, should 
be covered by these guidelines and, if 
so, what requirements would be 
appropriate. Many persons who 
responded to the question favored 
providing access to the machines. A few 
commenters questioned whether the 
machines were fixed or built-in parts of 
a building or facility. Some commenters 
recommended that the machines should 
be addressed on a case-by-case basis as 
the services develop because blanket 
coverage in the early development stage 
could significantly lessen their 
distribution and die variety and quality 
of services provided. 

Response. The Board believes this 
issue needs further study. However, the 
Board tends to agree with comments 
saying that a majority of the machines 
are equipment and therefore not within 
the Board’s purview. 

4.35 Dressing and Fitting Rooms 

As discussed in the scoping provisions 
at 4.1.3(21), requirements have been 
added to fte final guidelines for 
accessible dressing and fitting rooms. 
Technical specifications are provided 
for clear floor space, doors, a bench, and 
mirrors where provided. 

5. Restaurants and Cafeterias 

5.1 General 

Section 5 contains specific 
requirements for restaurants and 
cafeterias, in addition to those 
contained in 4.1 through 4.35 and 
provides that where fixed tables are 
provided (or dining counters where food 
is consumed but there is no service) at 
least 5 percent, but not less than one, of 
the fixed tables (or a portion of the 
dining counter) shall be accessible and 
comply with 4.32 as required in 4.1.3(18). 

Comment. The NPRM did not contain 
a specific reference to “counters” and a 
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number of the commenters questioned 
whether restaurants that provide only 
high counters along the wall are 
covered. 

Response. Such counters are covered 
by the guidelines and the Board has 
clarified this coverage by specifically 
referencing “coimters" in this section. 
The board further clarified the language 
to reflect that the 5% requirement of 
fixed or built-in seating or tables is not 
in addition to section 4.1.3(18). To avoid 
confusion with section 5.2 (Counters and 
Bars), the Board inserted language to 
clarify that this section refers to dining 
counters where food is consumed but is 
not served at the coimter as opposed to 
section 5.2 which addresses counters 
where food or drink is served at the 
counter for consumption. Where 
coimters are provided solely for the sale 
of food and drink and not consumption 
then those counters must comply with 
7.2 Sales and Service Counters. 

Comment. The Board invited comment 
on whether requiring that at least 5%, 
but not less than one, of the fixed tables 
be accessible and comply with 4.32 
(Seating Tables, and Work Surfaces) 
was adequate or whether a higher or 
lower percent should be specified. The 
Board sought comment on the impact of 
the different percentages on space 
layouts and revenues. 

Response. While a slight majority of 
the conunenters favored a higher 
percentage, little supporting information 
was provided to assess the impact of the 
higher (or lower) percentage on space 
layouts and revenues. The requirement 
of 5% accessibility of fixed tables is 
based on current building codes. The 
Board retained the 5% provision with no 
further changes to this paragraph. 

5.2 Counters and Bars 

This section requires that where food 
or drink is served at counters exceeding 
34 inches in height to customers seated 
on stools or standing at the counter, a 
portion of the main coimter which is 60 
inches in length minimum shall be 
provided in compliance with 4.32 (Fixed 
or Built-in Seating and Tables) or 
service shall be available at accessible 
tables within the same area. 

Comment. The NPRM did not explain 
the term "portion” and at least half of 
those responding to this section urged 
the Board to clarify the reference to a 
“portion”. 

Response. The Board provided 
language to reflect that a “portion of the 
counter” refers to a portion of the main 
counter which is 60 inches in length 
minimum. The 60 inches space provides 
for two wheelchairs or one wheelchair 
and one seat or chair. 

5.3 Access Aisles 

This section contains technical 
specifications for access aisles to 
accessible fixed tables. No changes 
were made to this paragraph. 

5.4 Dining Areas 

Section 5.4 requires that, in newly 
constructed restaurants and cafeterias, 
raised or sunken dining areas, loggias, 
and outdoor seating areas must be 
accessible. In alterations, accessibility 
to raised or sunken dining areas, or to 
all parts of outdoors seating areas is not 
required provided that the same services 
and decor are provided in an accessible 
space usable by the general public and 
not restricted to use by people with 
disabilities. 

In non-elevator buildings, an 
accessible means of vertical access to 
the mezzanine is not required provided 
the area of mezzanine seating measures 
no more than 33 percent of the area of 
the accessible seating area and the same 
services and decor are provided in an 
accessible space usable by the general 
public and are not restricted to use by 
persons with disabilities. This exception 
does not apply to buildings required to 
have an elevator. 

Comment. Several commenters 
indicated that clarification was needed 
regarding the requirement that dining 
rooms be accessible. Based on the 
language of the NPRM, it was unclear 
whether all dining rooms or just those 
which are raised or sunken are required 
to be accessible. 

Response. The Board clarified its 
intent that all dining areas are to be 
accessible in new construction. 

5.5 Food Service Lines 

Section 5.5 is taken from UFAS and 
provides technical specification for 
accessible food service lines. Instead of 
requiring a “reasonable portion” of self- 
service shelves to be wi^in forward and 
side reach ranges (4.2.5 and 4.2.6), the 
guidelines require at least 50% of each 
type of self-service shelves to be within 
the required reach ranges. No changes 
were made to this paragraph. 

5.6 Tableware and Condiment Areas 

This section requires that self-service 
shelves and dispensing devices for 
tableware, dishware, condiments, food 
and beverages be installed to comply 
with 4.2 (Space Allowance and Reach 
Ranges). No changes were made to this 
section. 

5.7 Raised Platforms 

Section 5.7 requires that a raised 
platform used for the head table or 
speaker’s lectern in banquet rooms or 
spaces shall be accessible by means of a 

ramp or platform lift complying with 4.8 
or 4.11, respectively. Open edges of a 
raised platform must be protected by the 
placement of tables or by a curb. No 
changes were made to this section. 

5.8 Vending Machines and Other 
Equipment 

This section requires that spaces for 
vending machines and other equipment 
shall comply with 4.2 and shall be 
located on an accessible route. The 
NPRM also provided that the equipment 
comply with 4.27 (Controls and 
Operating Mechanisms). This latter 
provision was deleted as it relates to 
equipment not under the jurisdiction of 
these guidelines. 

5.9 Quiet Areas (Reserved) 

Comment. A significant number of 
responses raised the issue of the need 
for “Quiet Areas” in restaurants. 
According to these commenters, 
extraneous noise and dim lights make it 
difficult for persons with hearing 
impairments to communicate when 
dining out. 

Response. The Board has reserved 
this section imtil such time as research 
can be conducted on appropriate 
requirements which address the need for 
a quiet area in restaurants. 

6. Medical Care Facilities 

These sections establish specific 
requirements for medical care facilities, 
in addition to those contained in 4.1 
through 4.35. The sections apply to 
medical care facilities such as hospitals 
where persons may need assistance in 
responding to an emergency and where 
the period of stay may exceed twenty- 
four hours. Doctors’ and dentists’ offices 
are not included in this section but are 
subject to the requirements of section 4. 

6.1 General 

Comment. Regarding the scoping 
provision for hospitals specifically 
approximately half of the commenters 
proposed increasing the percentage 
while the other half suggested that it be 
reduced. In addition to those comments, 
there were other commenters who 
favored increasing the percentage for 
medical facilities in general. Those 
arguing for a reduced figure in hospitals, 
did so based on the impact on cost and 
space. Humana Inc. expressed concern 
that the requirements of the guidelines 
for accessible bed and toilet rooms 
could result in a loss of 10% of beds in 
alterations. They further expressed 
concern about the requirement that all 
employee work areas be accessible. The 
American Hospital Association 
estimated cost increases of 20% for new 
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construction and 40% to 60% for 
alterations. 

Response. The scoping requirement of 
10% is based on the ciurent MGRAD. 
The draft final regulatory impact 
analysis shows that the cost per square 
foot increase is $1.00 per square foot for 
an overall percentage increase in new 
construction costs of 1.02%. The draft 
final regulatory analysis further shows 
that the cost increase per bed in a 100 
bed hospital is $879.50. Over the 40 year 
useful life of the facility this cost 
amoimts to $21.99 per bed per year. 
These figures support the requirement 
for 10% accessibility. 

A portion of the commenters' 
anticipated cost was attributable to the 
health care industry’s concern over the 
perceived 100% accessibility required in 
employee areas. To avoid any 
misunderstanding that the Board is 
requiring 100% accessibility for all 
rooms as a result of the reference to 
“employee use areas,” the Board has 
deleted that reference. Provisions 
concerning areas used only by 
employees as work areas and individual 
work stations are covered under section 
4.1.1(3]. That section requires access to 
employee work areas to the extent that 
individuals with disabilities can 
approach, enter, and exit the areas. 

Furthermore, retrofitting existing 
facilities solely for accessibility reasons 
is not required by the guidelines. 
Additionally, the distribution of 
accessible beds in a hospital can vary 
based on the anticipated need in 
different specialized units. For example, 
more than 10% may be needed in a 
general surgical unit and less than 10% 
in obstetrics and pediatrics. 

The loss of beds referenced in the 
comments could result only from 
alteration of existing units and would be 
unlikely in most situations. A new 
section 6.1(4) has been added to address 
concerns about the impact of the 
alterations requirements. Section 
6.1(4)(a) provides that when patient 
bedrooms (and toilet/bath rooms that 
are part of the patient bedroom) are 
being added or altered as part of a 
planned renovation to a discrete 
department of an existing medical 
facility, accessible patient bedrooms 
shall be provided in a percentage 
consistent with the percentage of rooms 
required to be accessible by the 
applicable requirements of 6.1(1), 6.1(2), 
or 6.1(3), until the munber of accessible 
patient bedrooms in the facility equals 
the overall number of accessible patient 
bedrooms that would be required if the 
facility were newly constructed. For 
example, if 20 patient bedrooms are 
being altered in the obstetrics 
department of a hospital, 2 of the altered 

rooms must be made accessible. If 20 
patient bedrooms are being altered in a 
unit within the same hospital that 
specializes in treating mobility 
impairments, all of the altered rooms 
must be made accessible. 

Section 6.1(4)(b) addresses alterations 
within departments that are not 
undergoing a complete renovation. 
Under section 6.1(4)(b), when patient 
bedrooms are being added or altered 
individually, and not as part of an 
alteration of the entire area, the altered 
patent bedrooms shall comply with 6.3, 
unless either (1) the number of 
accessible rooms provided in the 
department or area containing the 
altered patient bedroom equals the 
number of accessible patient bedrooms 
that would be required if the percentage 
requirements of 6.1(1), 6.1(2), or 6.1(3) 
were applied to that department or area 
or (2) the number of accessible patient 
be^ooms in the facility equals the 
overall number that would be required if 
the facility were newly constructed. For 
example, if a patient bedroom in a 
rehabilitation unit in a general hospital 
is altered, it must be made accessible 
because 6.1(2) requires all rehabilitation 
unit beds to be accessible. A patient 
bedroom in the obstetrics ward of a 
general hospital which is altered must 
be made accessible unless 10% of the 
beds in that ward are currently 
accessible or unless the facility as a 
whole already meets the new 
construction accessibility requirements. 
Where toilet or bath rooms are part of 
patient bedrooms which are added or 
altered and are required to be 
accessible, each such patient toilet or 
bathroom shall comply with 6.4. These 
provisions will enable a medical care 
facility to ensure that accessible rooms 
are distributed appropriately among the 
various units within ^e facility. 

Comment. Many of the comments 
received on this section addressed the 
issue of scoping requirements for 
nursing homes. The majority of the 
comments received from nursing homes 
felt that the requirement for 50% of the 
patient bedrooms and toilets, all public 
use, common use and employee use 
areas was too excessive and suggested 
a figure of 5%. The justification given for 
the reduction was die substantial impact 
this requirement would have on cost and 
space. Many of those comments 
estimated that the cost increase per bed 
would be $8,000. 

Response. The scoping requirement of 
50% is based on the current MGRAD. 
The draft final regulatory impact 
analysis shows that the cost per square 
foot increase is $1.70 per square foot for 
an overall percenttige increase in new 
construction costs of 1.74%. The draft 

final regulatory impact analysis further 
shows that the cost increase per bed in a 
76 bed nursing home is $1553. Over the 
40 year useful life of the facility this cost 
amounts to $38.83 per year. These 
figures support the requirement for 50% 
accessibility. 

Comment. The majority of the 
comments received from the nursing 
homes took the position that, 
“residential care facilities" should be 
exempt from the guidelines. The basis 
for their position was that, by definition, 
those facilities are not medical care 
facilities since they are primarily 
residential in nature and are not 
providing medical care. 

Response. The Board considered the 
issue of residential care facilities. It is 
the understanding of the Board that 
clarification of the applicability of these 
guidelines to “residential care facilities” 
will be addressed in the rules to be 
issued by the Department of Justice. To 
avoid any misimderstanding, the term 
“period of residence” used in this 
section was revised to read “period of 
stay”. 

Comment. The responses fi'om the 
nursing homes took exception to 
requiring that “employee work areas” be 
accessible. Those commenters reasoned 
that since nursing facility residents are 
dependent upon staff to assist them in 
the event of a fire or life-threatening 
emergency, staff must be physically 
capable of providing assistance as a 
requirement of employment. The 
provision for employee access to all 
patient rooms was characterized as a 
needless expense. 

Response. The Board is of the opinion 
that not all nursing home staff are 
expected to be physically capable of 
providing assistance in emergency 
situations (e.g. clinicians, administrative 
personnel). As indicated above, to avoid 
any misunderstanding that the Board is 
requiring 100% accessibility for all 
rooms as a result of the reference to 
“employee use areas,” the Board has 
deleted that reference. 

Comment. The Board sought comment 
on whether other types of facilities 
should be listed in the scoping table. A 
majority of the responses supported the 
provision as proposed in the NPRM. 
Approximately 25% of the responses 
recommended adding clinics. Other 
facilities which were recommended for 
inclusion were outpatient/ambulatory 
care facilities, medical professional 
buildings, and dentist offices. Also 
suggested were hospices, assisted living 
and congregate care facilities and 
rehabilitation facilities. 

Response. Clinics can vary 
considerably in the type of services 



Federal Register / Vol. 56, No. 144 / Friday, July 26, 1991 / Rules and Regulations 35445 

provided, and many do not provide 
patient bedrooms or provide overnight 
accommodation. If the clinics do provide 
patient bedrooms or overnight 
accommodation, they are covered imder 
the provisions of this section of the 
guidelines, otherwise, they would be 
subject only to the requirements of 
section 4. llie medical care facilities 
listed are meant to be illustrative. If a 
specific medical care facility is not 
mentioned, it is required to meet the 
requirements for the type of facility that 
it most closely resembles. For instance, 
an orthopedic hospital would be 
considered a rehabilitation facility. The 
Board considered outpatient care 
facilities, medical professional buildings 
and dentists offices, but did not consider 
these to be medical care facilities under 
this section as the period of stay does 
not exceed 24 hours. 

The Board considered and included 
rehabilitation facilities in the guidelines 
based on the reason that those facilities 
would also specialize in treating 
conditions that affect mobility. 

Additionally, the Board revised the 
language to reflect that if a hospital or a 
rehabilitation facility has a “imit” within 
the facility that specializes in treating 
conditions that affect mobility, then that 
unit, not the entire facility must meet the 
higher level of requirements for 
accessibility. 

6.2 Entrances 

This section contains technical 
specifications for entrances. No changes 
were made to this paragraph. 

6.3 Patient Bedrooms 

Section 6.3 provides that accessible 
patient bedrooms shall be provided in 
compliance with 4.1 throu^ 4.35. Each 
accessible bedroom shall have a door 
that complies with 4.13, except that 
entry doors to acute care hospital 
bedrooms for in-patients shall be 
exempted fi-om the requirement in 4.13.6 
for maneuvering space at the latch side 
of the door if the door is at least 44 
inches wide. Each accessible bedroom 
shall also have adequate space to 
provide a maneuvering space that 
complies with 4.2.3. In rooms with 2 
beds, it is preferable that this space be 
located between beds. Furthermore, 
each accessible bedroom shall have 
adequate space to provide a minimum 
clear floor space of 36 inches along each 
side of the bed and to provide an 
accessible route complying with 4.3.3 to 
each side of each bed. 

Comment. The NPRM provided that 
each bedroom would have a turning 
space preferably located near the 
entrance and a minimum clear floor 
space of 36 inches along each side of the 

bed. Approximately one-third of the 
comments received which addressed 
this section considered the space 
requirements at entrances to patient 
bedrooms and along side beds to be too 
restrictive or excessive and would have 
a substantial impact on costs and 
availability of space. The American 
Association of Homes for the Aging 
(AAHA) recommended that the 
guidelines only require a minimum 
amount of square footage per room and 
leave the configuration of the room to 
the discretion of facility operators. The 
AAHA argued that existing 
requirements such as those issued by 
the Health Care Finance Administration 
(HCFA) on environmental quality 
already address the needs of patients 
including those who are disabled. 

Response. The HCFA requirements 
cannot be regarded as an effective 
alternative to these guidelines as they 
address environmental quality and are 
not designed to address accessibility. 

The NPRM recommended that a 
turning space in compliance with 4.2.3 
be located near the entrance. As the 
provisions in 4.13 for doors addresses 
the issue of maneuvering space at doors, 
this was deleted. 

In the NPRM, the Board distinguished 
between requirements for two-bed 
rooms and four-bed rooms. With the 
exception of stating that in rooms with 
two beds, it is preferable that the 
maneuvering space be located between 
the beds, the Board has revised the 
language to provide that each bedroom 
shall have adequate space to provide a 
minimum clear floor space of 36 inches 
along each side of the bed and to 
provide an accessible route compl}dng 
with 4.3.3 to each side of the bed. The 
Board determined that the additional 
requirements for space between the foot 
of the bed and the wall or the foot of the 
opposing bed of 42 and 48 inches was 
excessive and not consistent with other 
accessibility requirements in the 
guidelines. Accordingly, the Board 
revised the guidelines to provide that 
only a provision of 36 inches along all 
sides of the bed is required. 

For purposes of clarity, the Board 
restated the exception to 4.13 that entry 
doors to acute care hospital bedrooms 
for in-patients shall be exempted from 
the requirement in 4.13.6 for 
maneuvering space at the latch side of 
the door if the door is at least 44 inches 
wide. 

6.4 Patient Toilet Rooms 

This section was revised to clarify 
that where private toilet/bath rooms are 
provided as part of an accessible patient 
bedroom, the toilet/bath room must 

comply with 4.22 or 4.23 and be on an 
accessible route. 

7. Business and Mercantile 

7.1 General 

These sections contain specific 
requirements for all areas used for 
business transactions with the public, 
and are in addition to those in 4.1 
through 4.35. 

The comments received on this 
section generally involved operational 
issues which, pursuant to the ADA, are 
under the jurisdiction of the Department 
of Justice and not these guidelines. With 
the exception of providing that the 
provisions of this section are in addition 
to those in 4.1 through 4.35 (as opposed 
to 4.34 in the NPRM), no changes were 
made to this paragraph. 

7.2 Sales and Service Counters, Teller 
Window^, Information Counters 

Section 7.2 requires that where 
coimters with cash registers are 
provided in department stores and 
miscellaneous retail stores for sales or 
distribution of goods or services to the 
public, at least one of each type shall 
have a portion of the counter which is at 
least 36 inches in length with a 
maximum height of 36 inches above the 
finish floor. It shall be on an accessible 
route complying with 4.3. The accessible 
coimters must be dispersed throughout 
the building or facility. In alterations 
where it is technically infeasible to 
provide an accessible counter, an 
auxiliary counter meeting these 
requirements may be provided. Where 
counters without cash registers are 
provided and at which goods or services 
are sold or distributed, this section 
provides for three options: (1) A portion 
of the main counter which is a minimum 
of 36 inches in length shall be provided 
with a maximum height of 36 inches in; 
(or) (2) an auxiliary counter with a 
maximum height of 36 inches in close 
proximity to the main counter shall be 
provided; or (3) equivalent facilitation 
shall be provided. All accessible sales 
and service counters shall be on an 
accessible route complying with 4.3. 

Comment. The NPRM did not explain 
the term "portion” and the Board was 
urged to clarify the reference to 
"portion”. 

Response. The Board provided 
language to reflect that a "portion of the 
counter” refers to a portion of the 
counter which is at least 36 inches in 
length with a maximum height of 36 
inches above the finish floor. 

Comment. The Board sought 
comments on whether a portion of each 
teller station or ticketing area should be 
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accessible or whether a percentage of 
the stations should be accessible where 
services are available at several points. 
Approximately 25% of the commenters 
to this section supported the 
requirement that a percentage should 
comply. Only a third of those responses 
recommended a specific percentage 
which ranged from 5% to 100%, but not 
less than one. Almost 50% of the 
responses preferred that a portion of 
each counter/station comply. The latter 
group of commenters argued that a 
portion of each is better because (1) it is 
difficult to ensure that the accessible 
counter will be staffed at all times; (2) it 
eliminates the stigma of a “handicap 
counter”; (3) counter functions may 
change throughout the day; (4) often 
there is only one queuing line rather 
than a separate line for each station 
which lessens the chance of getting the 
“accessible station”; and (5) equipment 
may break down rendering the 
accessible counter unusable. 

Comments from banking institutions 
raised the concern that lower counters 
are a security risk for their tellers, 
banks, employees and customers. The 
hotel/motel industry was equally 
concerned over the security risks for 
their employees and also raised the 
issue that a higher counter is more 
ergonomically efficient for standing 
work areas. Supermarkets were 
concerned with how to make the 
refrigerated display cases in the meat, 
deli, and seafood accessible. They 
proposed serving disabled customers at 
the end of the counter. Retailers were 
concerned over the showcase islands 
which they use, as well as security and 
the loss of storage and display areas if 
they have to have a lower counter at 
every island. 

Response. The Board amended the 
language of this section to take into 
consideration the different types of 
businesses and the varying uses of 
counters. 

Counters with cash registers: In a 
department store or other retail store 
where counters with cash registers are 
provided, there must be at least one of 
each type which shall have a portion of 
the counter which is at least 36 inches 
with a maximum height of 36 inches 
above the finish floor. It shall be on an 
accessible route complying with 4.3. 
Accordingly, if the retailer chooses to 
have an express cash lane and one 
which takes only charges, one of each 
must be accessible. 

Counters without cash registers, but 
where goods or services are sold or 
distributed: Where there are no cash 
registers at the counter, the Board 
provided for three options: (1) A portion 
of the main counter that is 36 inches in 

width minimum shall be provided with a 
maximum height of 36 inches; or (2) an 
auxiliary counter with a height of 36 
inches in close proximity to the main 
counter shall be provided; or (3) 
equivalent facilitation shall be provided. 

The NPRM provided that where 
counters exceeding 36 inches in height 
are provided, a portion of the main 
counter shall be provided with a 
maximum height of between 28 inches to 
34 inches above the floor. To address 
the concerns of safety raised by the 
commenters in response to the Board’s 
question, the Board cheuiged the scoping 
frxim “a portion of the main counter” to 
“at least one of each type” emd raised 
the height requirement to a maximum of 
36 inches above the finish floor. 
Additionally, where there is a cash 
register, only a portion of the counter 
need comply and that portion would not 
have to contain the cash register. 
Furthermore, for counters where there is 
no cash register, equivalent facilitation 
such as providing an auxiliary counter 
in close proximity to the main counter 
can be provided and may accommodate 
security concerns. 

The Board has also added a provision 
in the appendix which recommends that 
an assistive listening device which 
complies with 4.33 be permanently 
installed at each location or series. 

7.3 Check-out Aisles 

Section 7.2 refers to counters without 
aisles whereas this section concerns 
counters with aisles which are identified 
here as check out aisles. A counter 
without an aisle can be approached in 
more than one direction such as in a 
convenience store, whereas a counter 
with an aisle has a circulation route 
having one approach and one exit and is 
therefore only approachable in one 
direction. 

Comment Of the comments received 
on this section, there was strong support 
fit)m indi\'iduals with disabilities and 
their organizations for requiring that all 
check-out aisles be accessible. The 
response from the business community 
was strong in its opposition to requiring 
100% accessibility. In support of their 
position, the business industry cited 
security risks, expense and difficult 
employee working conditions. *1110 

businesses provided statistics to support 
their concern for the costs involved. In 
connection with the cost impact of lost 
space, the International Mass Retail 
Association advised that sales per 
square foot equalled $185 in the last 
yem and on the average it was $224. 

Response. In the NPRM, the Board 
pointed out options which 6U% available 
that can be designed and constructed to 
be accessible with only minor variations 

frt)m what is considered the “typical” 
design and little or no increase in 
overall square footage. The Board cited 
examples such as cashiers' stations that 
CEUi be staggered front-to-back, or two 
narrow check-out aisles can be 
combined into a double-wide aisle 
served by cashiers on both the right and 
left sides of the aisle. The Board sought 
comments relating to the experience of 
stores which have utilized these designs 
to provide wider check-out aisles and 
whether the designs presented security 
considerations or required additional 
space. The comments received frt)m the 
business industry reflected a concern 
over the loss of store space that would 
result with each accessible aisle and 
security problems. The Board has 
addressed these concerns by changing 
the requirement for 100% accessibility to 
a requirement that the number of 
accessible aisles be provided in 
accordance with a sliding scale which is 
based on the number of each “design” of 
check-out aisles. Check-out aisles of 
different design include those which eu'e 
specifically designed to serve different 
functions and includes the following 
features: length of belt or no belt; or 
permanent signage designating the aisle 
as an express lane. Signage identifying 
accessible check-out aisles shall comply 
with 4.30.7 and shall be mounted above 
the check-out aisle in the same location 
where the check-out number or type of 
check-out is displayed. For small 
businesses, where the selling space is 
under 5000 square feet, only one check¬ 
out aisle is required to be accessible. 

In alterations, at least one check-out 
aisle shall be accessible in facilities 
under 5000 square feet of selling space. 
In facilities over 5000 square feet of 
selling space, at least one of each design 
of check-out aisle shall be made 
accessible when altered until the 
number of accessible check-out aisles of 
each design equals the number required 
in new construction. 

7.4 Security Bollards 

No changes were made to this 
paragraph. 

8. Libraries 

These sections are taken from UFAS 
without change and provide specific 
requirements for the design of all public 
areas of libraries, including reading and 
study areas, stacks, reference rooms, 
reserve areas, and special facilities and 
collections. They are in addition to the 
requirements contained in 4.1 through 
4.35. 

Comment The majority of the 
comments received regarding this 
section were from individuals with 



Federal Register / Vol. 56, No. 144 / Friday, July 26, 1991 / Rules and Regulations 35447 

disabilities and their organizations and 
included changes related primarily to 
individual concerns or preferences. 
Except for one commenter who stated 
that die North Carolina Building Code 
requires all fixed tables, stacks and 
carrels to be accessible, no research or 
supporting data was cited in the 
recommended changes. 

Several commenters did raise 
concerns over the lack of requirements 
for braille/voice input/output terminals 
for book catalogs and existing electronic 
catalogs. 

Response. The issue of braille/voice 
input/output terminals is an operational 
matter and is imder the purview of the 
Department of Justice and is not 
addressed in the guidelines. 

The Board retained the language of 
this section with only two minor 
changes. In section 8.3, the reference for 
the check out area was changed to 
reference 7.2(1] to be consistent with the 
requirements under sales and service 
counters. In section 8.4 (Card Catalogs 
and Magazine Displays), the term 
“reference stacks” was deleted to avoid 
confusion with section 8.5 which places 
no limit on the height of “stacks”. 

9. Accessible Transient Lodging 

Section 9 contains specific 
requirements for transient lodging which 
are in addition to those contained in 
section 4.1 through 4.35. 

Comment. Many of the comments on 
this particular section came fi'om the 
hotel industry, the majority of which 
recommended that the cross-reference 
to sections 5 and 7 should be deleted as 
it is redundant. 

Response. Since 4.1.1(2) identifies the 
requirements for buildings with multiple 
functions, the cross-reference to sections 
5 and 7 has been deleted. 

Comment. The response fi'om 
individuals with disabilities and their 
organizations generally recommended 
additional provisions for signage for 
persons who are visually impaired, such 
as requirements for tactile characters on 
doors, braille instructions on the use of 
phones, television, appliances, 
environmental controls, and other 
necessities and amenities which are 
provided by the hotel, as well as 
directional signage. 

Response. No changes were made to 
this section regarding signage since 
section 4.30 addresses this issue and is 
applicable to transient lodging. In 
particular, sections 4.30.4 through 4.30.6 
provide for permanent identification of 
rooms and spaces. Requiring brailled 
instructions for the use of phones, 
televisions and other portable items as 
suggested by commenters, is an 
operational issue which falls imder the 

jurisdiction of the Department of Justice 
and is not addressed in these guidelines. 

Comment. One commenter noted that 
requiring all rooms to be on an 
accessible route would require the 
installation of elevators in two story 
hotels previously excluded in 4.1.3(5). 

Response. In lieu of installing an 
elevator, the accessible rooms may be 
located on a ground floor which is 
accessible and thus elevators are not 
mandatory in two story hotels. 

Section 9.1 Hotels, Motels, Inns, 
Boarding Houses, Dormitories, Resorts 
and other Similar Places of Transient 
Lodging 

The proposed guidelines provided that 
all public use and common use areas 
and five percent, but never fewer than 
one, of each class of sleeping rooms or 
suites are required to be designed and 
constructed to comply with section 4 
and sections 9.2 through 9.3. The 
proposed guidelines further provided 
that in ad^ion to the 5% accessible 
room requirement, another 5% must 
comply with 9.3 (sleeping 
accommodations for persons with 
hearing impairments) for a total of 10% 
of each class. 

These requirements were enumerated 
in paragraph 9.1 of the proposed 
guidelines. The final guidelines address 
these areas in individually numbered 
sub-paragraphs in 9.1. They are 
discussed below in the order they 
appear under the new numbering 
system. 

9.1.2 Accessible Units, Sleeping 
Rooms, and Suites 

Comment—Number of accessible 
rooms. The majority of the comments 
from individuals with disabilities and 
their organizations supported the 
provision of a minimum of 5% accessible 
rooms. A small number of commenters 
suggested that the percentage of 
accessible rooms should equal the 
percentage of persons with disabilities; 
that at least 8% of the rooms should be 
accessible; that the 5% figure should 
increase to 10% in new construction; the 
exemption for facilities with fewer than 
5 units should be deleted or that long 
term lodging (i.e. dormitories] should 
have ad^tional rooms if the demand 
exceeds the supply. 

Comments received from the business 
and industry groups strongly argued 
against the 5% figwe stating that there 
was no foundation to support that 
requirement. Several commenters 
suggested a 2 to 4% figure. The 
American Hotel and Motel Association 
(AHMA) argued for a lower figure citing 
(1) the Department of Justice Preliminary 
Regulatory Impact Analysis which 

states that according to a 1984 study by 
Mathematica Policy Research, 645,000 
persons use wheelchairs; and (2) the US 
Travel Data Center statistics which 
found that 65% of all US residents take 
one or more trips for business or 
pleasure at least 100 miles away fitim 
home each year. Using these statistics, 
the AHMA found that a goal of 
achieving an equivalent amount of 
travel for disabled people would result 
in 419,000 travelers who use wheelchairs 
in the United States which equates to 
less than 0.3% of all travelers. Using the 
Board’s statistics, of 1,341,000 people 
who use a wheelchair and/or a walker 
(National Health Institute Services, 
Home Care Supplement: 1980) and 
assuming 65% traveling, the AHMA 
found this to result in slightly more than 
0.5%. The AHMA also cited the 1990 
California Hotel and Motel Association 
survey of its members which indicated 
that the “incidence of demand as 
demonstrated by reservations for 
wheelchair accessible rooms was less 
than 0.1%.” Based on that survey, the 
AHMA proposed that only 1% of the 
rooms should be required to be 
accessible. 

Comment. RoII-in showers. The Board 
invited comments relative to a 
requirement for the larger roll-in 
showers in transient lodging. The 
majority of the responses received were 
strongly in favor of the larger stalls but 
varied on the number which should be 
required. Some of the issues raised in 
the responses included (1) requiring roll- 
in showers for people with disabilities 
who are unable to transfer into a 
bathtub or onto a shower seat; (2) 
requiring 5 feet by 5 feet showers: (3) 
providing fold down bench seats in all 
shower stalls; (4) placing shower 
controls along the side wall adjacent to 
the bathroom; (5) requiring both bath 
tubs and showers in accessible units; 
and (6) providing accessible shower 
chairs. 

Response. The Board based the 
requirement for 5% accessible rooms on 
Board sponsored research which 
provided that 1,341,000 individuals are 
reported to use a wheelchair and/or 
walker (National Health Institute 
Services, Home Care Supplement: 1980); 
and 5,191,000 individuals have other 
mobility impairments (Bureau of Census, 
Disability Functional limitation and 
Insurance coverage: 1984-85). While the 
statistics provided by AHMA and others 
in the lod^ng industry would suggest a 
much lower percentage of 1%, the 
comments received from individuals 
with disabilities and their organizations 
were overwhelmingly in favor of a 
higher percentage citing instances where 
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no rooms or an insufficient number of 
rooms were available, thus making 
travel difficult or impossible for 
individuals with disabilities. The Board 
took note of a volimtary standard 
approved by the AHMA Executive 
Engineers Committee and published by 
both AHMA and the Paralyzed Veterans 
of America. The standard proposed a 2% 
to 4% criteria for the number of 
accessible guest rooms in newly 
constructed hotels and motels (An 
Interpretation of ANSI A117.1 (1986) The 
American National Standard for 
Buildings and Facilities—Providing 
Accessibility and Usability for 
Physically Handicapped People as 
applicable to New Hotels and Motels]. 

Taking into consideration the 
additional statistics provided by AHMA 
regarding the percentage of people who 
travel as well the response from 
individuals with disabilities and their 
organizations regarding the difficulty 
experienced in traveling and the 
overwhelmingly favorable response to 
requiring a roll-in shower, the Board 
revised this section to provide that 
accessible sleeping rooms and roll-in 
showers in compliance with 9.2, 4.21 and 
Figme 57 shall be provided on a sliding 
scale in accordance with the table in 
9.1.2. The table provides for 4% of the 
hrst 100 rooms to be accessible, 
decreasing to 20 accessible rooms in a 
facility with 1000 rooms, plus 1% for 
each 100 over that 1000. The table also 
provides that in facilities with over 50 
rooms, 1% of the rooms shall have roll-in 
showers. 

9.1.3 Sleeping Accommodations for 
Persons with Hearing Impairments 

Comment. A number of conunenters 
misunderstood the provisions relating to 
the number of rooms which must comply 
with section 9.3 (Visual Alarms, 
NotiHcation Devices, and Telephones). 
Many did not understand that the 
requirement that a number of rooms 
must comply with 9.3 was in addition to 
those required to comply with 9.2. 

Response. The Board has revised the 
language to clearly reflect that the 
provision for sleeping accommodations 
for persons with hearing impairments is 
in addition to the accessible room 
requirements for section 9.2. 

Comment. As with 9.1.2, there was 
strong support from individuals with 
disabilities and their organizations in 
support of accessible rooms for people 
with hearing impairments, and strong 
objections from the business community 
over the basis for requiring 5%. The 
lodging industry based its objections on 
statistics cited by the Board in its 
preamble which provide that 1,741,000 
individuals are deaf in both ears 

(National Institute on Disability and 
Rehabilitation Research, Data on 
Disability from the National Health 
Interview Survey: 1983) and the US 
Travel Data Center statistics which 
found that 65% of all US residents take 
one or more trips for business or 
pleasure at least 100 miles away from 
home each year. Using these statistics, 
the result would be .7% travelers. The 
lodging industry suggested that 1% 
would be a more appropriate 
requirement. 

Response. In the preamble to the 
proposed guidelines, the Board also 
cited the Bureau of Census statistics 
which stated that 7,694,000 individuals 
have difficulty hearing what is said in a 
normal conversation with another 
person, including those who cannot hear 
at all (Bureau of Census, Disability 
Functional Limitation and Insurance 
Coverage: 1984-85). The Board further 
pointed out that an analysis of 
demographic date reveals there are at 
least as many persons with hearing 
impairments as there are persons with 
mobility impairments. Other studies 
indicate that a greater percentage of 
individuals have a hearing impairment 
(i.e., the National Center for Health 
Statistics found a 7.9 percent rate. 
National Health Interview Survey, 1979- 
80). Based on that data and the ADA’s 
mandate that the Board provide greater 
guidance with respect to conummication 
accessibility, the proposed guidelines 
required compliance with section 9.3 for 
an additional number of rooms equal to 
that requried to comply with section 9.2. 
Taking into consideration the statistical 
data provided by the AHMA regarding 
the percentage of travelers as discussed 
in 9.1.2 above, the Board has revised this 
section to provide that in addition to 
those accessible sleeping rooms and 
suites required by 9.1.2, sleeping rooms 
which comply with 9.3 shall be provided 
in conformance with the table in 9.1.3. 
That table provides for 4% of the first 
100 rooms to comply with 9.3, 
decreasing to 20 accessible rooms in a 
facility with 1000 rooms, plus 1% for 
each 100 over that 1000. 

9.1.4 Classes of Sleeping 
Accommodations 

Comment. The majority of the 
comments received from individuals 
with disabilities and their organizations 
suggested that “class” should take into 
consideration price, the size of the room 
(i.e. number of beds] and the various 
amenities and features provided. Two 
conunenters from the building code 
group/state access agency category 
suggested that in lieu of using the term 
“class" it would be preferable to require 
that the rooms be dispersed throughout 

the facility to ensure that a person with 
a disability the fullest range of room 
reservations available to the general 
public. 

The lodging industry urged the use of 
the “standard industry classification” to 
defrne “class”: (a) Standard rooms; (b) 
premium rooms (where a distinctly 
different level of service is provided); (c) 
suites (all types). Use of this 
classification would take into 
consideration the size of the room, 
amenities and features and, indirectly, 
price. 

Response. In order to provide persons 
with disabilities with a range of options 
which are available to others, the Board 
has revised this section to provide that 
the rooms will be dispersed among the 
various classes of sleeping 
accommodations available. Factors to 
be considered in determining the various 
classes include room size, cost, 
amenities provided, and the number of 
beds provided. 

The Board added a provision for 
equivalent facilitation to this section 
which allows the operator of a facility to 
limit construction of accessible rooms to 
those intended for multiple occupancy, 
provided that such rooms are made 
available to those who request a single 
occupancy room at the cost of a single 
occupancy room. This provision allows 
for more flexibility in the distribution of 
accessible rooms for the operator of a 
facility and provides accessible rooms 
for those who request a single 
occupancy room and rate. 

9.1.5 Alterations to Accessible Units, 
Sleeping Rooms, and Suites 

The Board took the position that a 
section on alterations specifically for 
transient lodging was appropriate for 
the reason that there are a number of 
problems peculiar to hotels, which 
regularly implement a seven or eight 
year cycle of alterations. For instance, if 
a percentage of rooms is required to be 
accessible and the hotel later alters a 
non-accessible room, a question is 
raised as to whether to make that room 
an accessible room or that element an 
accessible element, and as to how this 
would apply to wings of hotels. 
Accordingly, the Board has added a 
paragraph to section 9 which provides 
requirements for accessibility when 
sleeping rooms or a portion of the rooms 
are altered in an existing facility. The 
guidelines provide that where 
alterations occur, at least one sleeping 
room or suite that complies with the 
requirement of 9.2 (Requirements for 
Accessible Units, Sleeping Rooms, and 
Suites) shall be provided for each 25 
sleeping rooms, or fraction thereof, of 
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rooms being altered until the number of 
such rooms provided equals the number 
required to be accessible by 9.1.2. For 
each 25 sleeping rooms, or fraction, of 
rooms being altered, at least one 
sleeping room or suite that complies 
with the requirement of 9.3 (Visual 
Alarms, Notification Devices, and 
telephones} shall be provided until the 
number of such rooms equals the 
number required to be accessible by 
9.1.3. For further discussion regarding 
alteration requirements which directly 
afiect transient lodging, see 4.1.6 
(Accessible Buildings: Alterations). 

9.2 Requirements for Accessible Units, 
Sleeping Rooms and Suites 

9.2.1 General 

This section provides that imits, 
sleeping rooms and suites required to be 
accessible by 9.1 shall comply with 9.2. 

No comments were received for this 
section and the Board has not made any 
changes. 

9.2.2 Minimum Requirements 

This section provides the minimum 
requirements for accessible units, 
sleeping rooms and suites. 

Maneuvering Space (9.2.2(1]) 

This section requires a maneuvering 
space of 36 inches clear width located 
along both sides of a bed, except that 
where two beds are provided, this 
requirement can be met by providing a 
36 inches wide maneuvering space 
located between the two beds. 

Comment. The Board sought 
comments on whether maneuvering 
space should be required along both 
sides of a bed to accommodate 
individuals who use wheelchairs and 
can transfer fi'om a wheelchair to a bed 
fi'om only one side. The results were 
divided among individuals with 
disabilities and their organizations and 
the business organizations. Individuals 
with disabilities and their organizations, 
government agencies involved with 
disability issues and other government 
agencies overwhelmingly supported the 
provision of maneuvering space on both 
sides of a bed. The lodging industry 
however, overwhelmingly took the 
opposite position based on the 
reasoning that the maneuvering 
clearances required by section 9.2.2(1) 
allow forward or reverse approach, thus 
permitting side access fi'om either the 
right or the left. 

Response. Because an individual can 
transfer fit)m the left or the right as a 
result of the ability to go forward or 
reverse, does not mean that the 
individual can also turn themselves 
around 180 degrees to be at one end of 

the bed or the other. Thus, such an 
individual would not be able to utilize 
amenities provided such as television or 
necessities such as telephones. For this 
reason, the forward and reverse 
argument of the lodging industry was 
not acceptable. 

The Board took the position that a 
maneuvering space should be required 
on both sides of a bed and that a 36 
inches clear width maneuvering space 
was appropriate. Where two beds are 
provided, the requirement is met by 
providing the maneuvering space 
between the two beds. 

Accessible Route (9.2.2.(2]} 

This section requires that an 
accessible route complying with 4.3 
connect all accessible spaces and 
elements including telephones within 
the unit. This does not require dn 
elevator in multi-story units as long as 
the spaces identified in 9.2.2 (6) and (7) 
are on accessible levels and the 
accessible sleeping area is suitable for 
dual occupancy. 

Comment. One commenter suggested 
that the route should be required into 
and through the unit. This latter was 
reference to HUD’s guidelines which 
provides in 24 CFR 100.205(c}(3)(ii] that 
there shall be an accessible route into 
and through the covered dwelling. 

The lodging industry noted that there 
are a number of transient lodging 
facilities that have types of sleeping 
accomodations or dwelling units that 
are multi-story or split level. They took 
the position that vertical access should 
not be required to each story or level as 
long as all primary functions are 
available on accessible levels. 

Response. To require an accessible 
route into and through each multi-story 
unit would be cost prohibitive unless the 
occupant exited their living space into a 
common area, used public use elevator, 
and reentered the unit from a different 
level at great inconvenience to the 
occupant. 

The final guidelines address the 
concerns of the lodging industry and 
clarify that it is not the Board’s intent to 
require vertical access to each story or 
level. However, this is provided that the 
spaces identified in 9.2.2 (6) and (7) are 
on accessible levels and are suitable for 
dual occupancy. 

Doors (9.2.2(3]} 

This section requires that doors and 
doorways designed to allow passage 
into €md within all sleeping rooms, 
suites or other covered units shall 
comply with 4.13. 

Comment. The AHMA and other 
members of the lodging industry took 
the position that the Board should not 

require doors to non-usable space to be 
accessible. 

Response. The response from 
individuals with disabilities and their 
organizations was overwhelmingly in 
favor of this requirement. Many 
individuals with disabilities stated that 
rooms not required to be fully accessible 
would still be usable by some if they 
were able to enter the doorways. For 
instance, if the doorways are accessible, 
individuals with varying mobility 
impairments may be able to use a room 
that does not have grab bars or a room 
that does not have maneuvering space. 

The legislative history of the ADA 
states that, with respect to hotels, 
accessibility includes “requiring all 
doors and doorways designed to allow 
passage into and within all hotel rooms 
and bathrooms to be sufficiently wide to 
allow passage by individuals who use 
wheelchairs.” H. Rept. 101-485, pt. 2, at 
118. The Board retained this provision 
with no changes. 

Storage (9.2.2(4)] 

This section requires that if fixed or 
built-in storage facilities such as 
cabinets, shelves, closets, and drawers 
are provided in accessible spaces, at 
least one of each type provided shall 
contain storage space complying with 
4.25. Additional storage may be 
provided outside those dimensions. 

Comment. The majority of the 
comments on this section were from the 
lodging industry, who suggested that the 
accessible rooms should also be usable 
by other than disabled guests. This 
could be accomplished they suggested, 
by such practices as installing two door 
viewers, two clothes closet rods—one at 
an “accessible” height and one at a 
standard height. 

Response. The Board has addressed 
the concerns of the lodging industry by 
clarifying that as long as the minimum 
requirements are met, additional storage 
may be provided outside the dimensions 
required in 4.25. 

Controls (9.2.2(5}) 

This section provides that all controls 
shall comply with 4.27. No changes were 
made to this section. 

Accessible Areas (9.2.2(6}) 

This section requires that where 
provided the following shall be 
accessible and on an accessible route: 

(a) The living area; (b) the dining area; 
(c) at least one sleeping area; (d) patios, 
terraces or balconies; (e) at least one full 
bathroom; (f) if only half baths are 
provided, at least one half bath, and (g) 
carports, garages or parking spaces. 
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Of the comments received on 
transient lodging, the majority 
concerned this section. Tlie comments 
mainly focused on two areas—(d) patios 
and terraces; and (e) the bathroom area. 
Those areas are ad^ssed below. 

Patios, Terraces and Balconies 
(9.2.2(6)(d)) 

Comment One commenter objected to 
this provision as it placed an 
unreasonable restraint on exterior 
architecture and window/door systems. 
The AHMA and others in the lodging 
industry however, were almost 
unanimous in their opposition to this 
requirement due to weather protection 
needs at ocean side resort property and 
other areas subject to high wind and 
water damage hvm hurricanes and 
storms which result in door sills higher 
than Vi inch. 

Response. The Board imderstands the 
need to protect the integrity of the unit 
from water and weather damage and 
that many local building codes require 
higher door thresholds or a change in 
the level of the balcony to prevent 
structural damage from water. The 
Board also recognizes that to provide for 
higher thresholds or a change in level 
would, in all probability, eliminate the 
use of a balcony or deck area by 
individuals with disabilities. The final 
guidelines therefore provide that the 
requirements of 4.13.8 (Thresholds at 
Doorways] and 4.3.8 (Changes in Level] 
do no apply where it is necessary to 
utilize a higher door threshold or a 
change in level to protect the integrity of 
the unit fit>m wind and water damage. 
The final guidelines also provide that 
where the exception to 4.13.8 iuid 4.3.8 
would result in an inaccessible route to 
patios, terraces or balconies, that 
equivalent facilitation shall be provided. 
Equivalent facilitation at a hotel patio or 
balcony might consist of providing 
raised decldng or a ramp to achieve 
accessibility. 

Bathrooms (9.2.2(6](e]] 

Comment The responses to this 
paragraph were primarily from the 
disability community and focused on the 
need for accessible showers. 

Response. The Board has responded 
to the issue of a roll-in shower under 
section 9.1.2 (Accessible Units, Sleeping 
Rooms, and Suites] and has included a 
requirement for a roll-in shower based 
on a sliding scale. 

Kitchens, Kitchenettes, or Wet Bars 
(9.2.2(7]] 

This section provides for minimum 
requirements when kitchens, 
kitchenettes or wet bars are provided as 
accessory to a sleeping room or suite. 

Comment The AHMA and other 
commenters frY)m the lodging industry 
urged the Board to reduce the 
requirement that 50% of the shelf space 
shall be accessible to 20% due to 
conventional design and cabinet 
fabrication practices. 

Response. The Board considered the 
position of the lodging industry, 
however no further data was submitted 
in support of this position. The Board is 
of the opinion that current conventional 
design and fabrication practices are 
available which allow for the provision 
of 50% accessibility. 

Comment The AHMA and others in 
the lodging industry also expressed 
concern that many appliances are not 
manufactured wiA controls which are 
accessible according to 4.27 (such as 
cofiee makers, toasters, microwave 
ovens, and other applicances]. 

Response. Under the ADA, the Board 
has jurisdiction to provide guidelines for 
built in applicances—^not items such as 
toasters and cofiee makers. Those items 
are therefore not addressed in the 
guidelines. Although portable devices 
€ire allowed under equivalent 
facilitation, the guidelines do not 
prescribe the features or controls of 
such devices. The Board does propose to 
address the issue of such appliances in 
the ADA manual. 

9.3 Sleeping Room Accommodations 
for Persons with Hearing Impairments 

9.3.1 General. 

These requirements were enumerated 
in paragraph 9.3 of the proposed 
guidelines. The final guidelines address 
this area in 9.3.1. This section specifies 
the features which must be provided in 
units, sleeping rooms, or suites required 
to accommodate persons with hearing 
impairments. Visual alarms which 
comply with 4.28.4 must be provided. 
Visual notification devices which alert 
room occupants of incoming telephone 
calls and a door knock or bell must also 
be provided. The visual notification 
device may not be connected to visual 
alarm signal applicances. If a 
permanently installed telephone is 
provided, it shall have a volume control. 
An accessible electrical outlet within 4 
feet of a telephone connection shall be 
provided to facilitate the use of a text 
telephone. 

Comment The disability groups 
generally supported the requirements of 
this provision. The comments suggested 
additional considerations which 
primarily involved the provision of 
portable devices. Members of the 
lodging industry took the position that 
guests could provide their own 

notification devices and that only 
electrical outlets should be required. 

In the PRM, the Board noted the 
availability of both portable and built-in 
visual alarms and visual notification 
devices. The Board sought information 
on the effectiveness and usability of 
portable devices as compared to built-in 
devices. 

Generally, individuals with 
disabilities and their organizations were 
divided on which was preferable. In all, 
25% of the comments (the majority of 
which were fiY)m the Usability 
community] preferred built-in devices 
while 23% of the comments (the majority 
of which were from the disability 
community] preferred portable devices; 
12% of the comments stated that 
portable devices were acceptable; 2% of 
the comments supported the use of 
portable devices when built-in devices 
are not available; 5% of the comments 
oppossed the use of portable devices; 
and 18% of the comments supported the 
use of both. 

The lodging industry took the position 
that if it was the intent of the guidelines 
to use portable devices only when they 
can be activated by a building alarm 
system then permanent devices will be 
required due to the lack of availability 
of such a portable system. The lodging 
industry stated that permanent devices 
will result in excessive costs and less 
flexibility in room selections. 

Response. The guidelines require that 
auxiliary visual alarms shall be 
provided and comply with 4.28.4. Visual 
notification devices shall also be 
provided to alert room occupants of 
incoming telephone calls and a door 
knock or bell. The guidelines do allow 
for equivalent facilitation which 
requires the installation of electrical 
outlets and telephone wiring in order to 
enable the use of portable visual alarms 
and communications devices provided 
by the operator of the facility. 

9.4 Other Sleeping Rooms and Suites 

This section provides that doors and 
doorways designed to allow passage 
into and within all sleeping units or 
other covered units shall comply with 
4.13.5. 

Comment The responses fix)m 
individuals with disabilities and their 
organizations were overwhelmingly in 
favor of the accessibility of ail doors 
and doorways. Responses from the 
lodging industry however, were 
overwhelmingly against this provision 
arguing that accessible doors should not 
be required to non-usable units as it is 
an undue burden without proven 
demand. Comments from the lodging 
industry cite the incurring of 
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extraordinary costs by necessitating 
greater square footage in guest rooms 
and bathrooms to accommodate door 
swings and clearance. As for existing 
buildings which are altered, the industry 
commenters argued that it would be 
prohibitively expensive and 
architecturally or structurally 
impractical, llie industry fu^er took 
the position that the 32-inch minimum 
clearance should apply only to the 
guestroom entrance doors and only in 
new construction. 

Response. Comments from individuals 
with disabilities however, frequently 
identified situations where a standard 
room could be used if it has an 
accessible entrance and bathroom 
doors. 

The legislative history of the ADA 
states that, with respect to hotels, 
accessibility includes “requiring all 
doors and doorways designed to allow 
passage into and within all hotel rooms 
and bathrooms to be sufficiently wide to 
allow passage by individuals who use 
wheelchairs.” H. Kept. 101-485, pt. 2, at 
118. 

The Board retained this provision with 
no changes. 

9.5 Transient Lodging in Homeless 
Shelters, Halfway Houses, Transient 
Group Homes, and other Social Services 
Establishments 

The Board received few comments 
specifically from organizations who 
were advocates for the homeless, 
however overall the comments received 
on this section from individuals with 
disabilities, disability groups and the 
business community generally 
expressed a sensitivity to the issues of 
cost and availability and the needs of 
those who are homeless. 

9.5.1 New Construction 

This section provides that in new 
construction all public use and common 
use areas are required to comply with 
section 4. At least one of each type of 
amenity in each common area shall be 
accessible and shall be located on an 
accessible route to any accessible unit 
or sleeping accommodation. 

Comment. The Board sought comment 
on whether it is necessary or 
appropriate to require at least one of 
every amenity to be accessible in each 
of the common areas. The majority of 
the responses were from individuals 
with disabilities and their organizations. 
The responses were split on whether or 
not the Board should amend the 
proposed language to provide that at 
least one of each type of amenity be 
available in an accessible common area. 

Response. The Board has retained the 
language of this provision without 

change but has added a provision to 
acknowledge the elevator exception 
provided in section 4.1.3(5). Where 
elevators are not provided, as allowed 
in 4.1.3(5], accessible amenities are not 
required on inaccessible floors as long 
as one of each type is provided in 
common areas on accessible floors. 

9.5.2 Alterations 

This section was previously reserved 
in the NPRM. The Board recognized that 
unique problems may arise when 
homeless shelters and similar 
establishments are placed in existing 
facilities originally designed for different 
purposes. The Board sought comments 
on what scoping provisions should apply 
to homeless shelters. Factors to be 
considered are the needs of the 
population to be served, service 
availability, and the significant demand 
for these important and scarce facilities. 

Comment. Approximately 25% of the 
commenters took the position that the 
scoping should be the same as in other 
transient lodging. Just over 10% 
suggested that the scoping should be 
less than that in transient lodging. Some 
commenters responded by urging the 
Board to consider the cost vs. usage 
issue and to be sensitive to the 
realization that the number of shelters 
may be limited by the standards. A few 
commenters suggested a proportion (5% 
to 10%) of the shelter space should be 
accessible. 

Response. The Board is mindful of the 
considerations in assessing the 
appropriate scoping requirements for 
alterations in homeless shelters and 
sought comments concerning this issue. 
The responses, however did not provide 
sufficient information regarding the need 
and the impact of applying the 
guidelines developed for other transient 
lodging, such as hotel and motels, to 
homeless shelters. 

The Board is concerned that without 
homeless shelters, the most vulnerable 
members of society, including those 
homeless people who are disabled, will 
be without shelter. The Board wishes to 
avoid guidelines which result in a 
shelter not opening or expanding or 
result in the closing of shelters which 
are out of compliance. 

The Board intends to conduct further 
study of this issue. Until such research is 
completed and guidelines are adopted, 
the Board has provided interim 
minimum guidelines. 

The guidelines provide the provisions 
of 9.5.3 (Accessible Sleeping 
Accommodations in New Construction] 
and 9.1.5 (Alterations to Accessible 
Units, Sleeping Rooms, and Suites) shall 
apply to sleeping rooms and beds in 
social service establishments which are 

not homeless shelters and the 
alterations of other areas in such 
establishments shall be consistent with 
the new construction provisions of 9.5.1 
(New Construction). 

In homeless shelters, where the 
following elements are altered, the 
following requirements apply: (a) at 
least one public entrance shall allow a 
person with mobility impairments to 
approach, enter and exit including a 
minimum clear door width of 32 inches; 
(b) sleeping space for homeless persons 
as provided in the scoping provision of 
9.1.2 (Accessible Units, Sleeping Rooms, 
and Suites in Transient Lod^ng) shall 
include doors to the sleeping area with a 
minimum clear width of 32 inches and 
maneuvering space around the beds for 
persons with mobility impairments 
complying with 9.2.2(1]; (c) at least one 
toilet room for each gender or one 
unisex toilet room shall have a minimum 
clear door width of 32 inches, minimum 
turning space complying with 4.2.3 
(Wheelchair Turning Space], one water 
closet complying with 4.16 (Water 
Closets), one lavatory complying with 
4.19 (Lavatories and Mirrors], and the 
door shall have a privacy latch and, if 
provided, at least one tub or shower 
shall comply with 4.20 (Bathtubs) or 4.21 
(Shower Stalls) respectively: (d) at least 
one common area which a person with 
mobility impairments can approach, 
enter and exit including a minimum 
clear door width of 32 inches; (e) at least 
one route connecting elements (a), (b), 
(c) and (d) which a person with mobility 
impairments can use including minimum 
clear width of 36 inches, passing space 
complying with 4.3.4 (Passing Space) 
turning space complying with 4.2.3 
(Wheelchair Turning Space] and 
changes in levels complying with 4.3.8 
(Changes in Levels); and (f) homeless 
shelters can comply with the provisions 
of (a)-(e) by providing the above 
elements on one floor. 

9.5.3 Accessible Sleeping 
Accommodations in New Construction 

The Board previously reserved this 
section in the NPRM and sought 
comments on whether the Board should 
require 5% of sleeping accommodations 
to be fully accessible, with an additional 
2% for people with hearing impairments. 

Comment. With respect to accessible 
sleeping rooms, approximately 50% of 
the responses supported requiring 5% of 
the sleeping rooms to be fully 
accessible. 

Response. The Board is mindful of the 
desire to balance the need for 
accessibility in homeless shelters versus 
the impact of additional construction 
requirements. In the section on transient 
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lodging for establishments such as 
hotels and motels, the Board adopted a 
sliding scale and it is the position of the 
Board that homeless shelters should not 
be held to more stringent scoping 
provisions. Accordingly, the scoping 
provisions for homeless shelters in new 
construction provide for accessible 
sleeping rooms in accordance with the 
table in 9.1.2 (Accessible Units, Sleeping 
Rooms, and Suites] and shall comply 
with 9.2 (Accessible Units, Sleeping 
Rooms and Suites] where such items are 
provided. 

The Board recognizes that in some 
homeless shelters, the room or rooms 
contain a number of beds. In those 
instances, a percentage of the beds 
equal to the table provided in 9.1.2 shall 
comply with 9.2.2(1]. 

Comment. With respect to sleeping 
accommodations for persons with 
hearing impairments, approximately 25% 
of the responses favored requiring an 
additional 2% of the rooms to 
accommodate persons with hearing 
impairments. Approximately 50% of the 
commenters took the position that the 
2% was too low. A number of 
commenters suggested that 9.5.3 should 
be consistent with the requirements for 
hotels, motels and other similar 
establishments. 

Response. As in the requirements for 
accessible sleeping rooms in homeless 
shelters, the Board took the position that 
scoping provisions equal to those 
applicable to hotels, motels and similar 
establishments were appropriate. The 
guidelines provide that in addition to the 
rooms required to comply with the table 
in 9.1.2 (Accessible Units, Sleeping 
Rooms, and Suites], sleeping rooms that 
comply with 9.3 (Visual Alarms, 
Notification Devices and Telephones] 
shall be provided in accordance with the 
table in 9.1.3 (Sleeping Accommodations 
for Persons with Hearing Impairments]. 

10. Transportation Facilities [Reserved] 

Regulatory Process Matters 

The giiidelines are issued to assist the 
Department of Justice to establish 
accessibility standards for new 
construction and alterations in places of 
public accommodation and commercial 
facilities as required by title III of the 
ADA. The Department of Justice has 
proposed to incorporate the guidelines 
in its final regulations as the 
accessibility standards for purposes of 
title III of the ADA. The guidelines thus 
meet the criteria for a major rule under 
Executive Order 12291 and have been 
reviewed by the Office of Management 
and Budget. 

The Board has prepared a draft final 
regulatory impact analysis (RIA] of the 

guidelines. The draft final RIA is 
available for public comment. The Board 
will provide copies of the document to 
the public upon request. The public is 
encouraged to provide additional 
information as to the costs and benefits 
associated with the guidelines. 
Conunents on costs and benefits that are 
received within 60 days of publication of 
these guidelines will be analyzed in the 
final RIA which will be completed by 
Janaury 1,1992. 

Accessibility does not generally add 
features to a building or facility but 
rather simply requires that features 
commonly provided have certain 
characteristics. Several studies 
discussed in the draft final RIA have 
shown that designing buildings and 
facilities to be accessible, from the 
conceptual phase onward, adds less 
than 1% to the total construction costs. 
The draft final RIA analyzes the cost 
impact of accessibility elements which 
have the potential of adding to the cost 
of a building or facility. Included in the 
analysis are: Areas of rescue assistance; 
parking (signage]; cwb ramps 
(detectable warnings]; ramps (handrail 
extensions and edge protection]; stairs 
(handrail extensions]; elevators (raised 
characters on hoistway entrances, 
reopening devices, tactile and braille 
control indicators, and audible signage 
for car position]; entrances (ramps]; 
water closets and toilet stalls (grab 
bars]; lavatories and sinks (insulation of 
hot water and drain pipes]; bath tubs 
and shower stalls (seat, grab bars, and 
hand-held showers]; alarms (visual 
systems]; signage (tactile and braille 
characters]; telephones (volume 
controls, text telephones, and signage]; 
assembly areas (assistive listening 
systems]; automated teller machines 
(equipment for persons with visual 
impairments]; (kessing and fitting rooms 
(curtained opening and swinging door]; 
and roll-in showers and visual 
notification devices for accessible 
sleeping accommodations. 

The d^aft final RIA also assesses the 
cost of space increases in certain 
building and facility types which are 
caused when accessible elements are 
repeated (e.g., accessible parking spaces 
in a parking lot and a parking garage; 
accessible patient bedrooms in a 
hospital and a nursing home]. The 
element related costs are aggregated to 
estimate the costs for certain building 
types, including high-rise and low-rise 
office buildings, high-rise and low-rise 
hotels, auditoriums and movie theaters, 
parking lots and parking garages, and 
hospitals and nursing homes. For 
parking lots and parking garages, and 
hospitals and nursing homes, the 
aggregate costs also include the cost of 

space increases. The draft final RIA also 
discusses the indirect costs of the 
accessibility elements such as 
maintenance, operation and opportunity 
costs. Space allocation and re-allocation 
issues are analyzed with respect to 
maneuvering space in corridors; the 
standard toilet stall versus the alternate 
toilet stall; check-out aisles; and areas of 
rescue assistance. 

As for regulatory alternatives, section 
504 of the ADA specifically requires that 
the guidelines “supplement the existing 
(MGRAD]” on which the current UFAS 
is based and "establish additional 
requirements, consistent with this Act, 
to ensure that buildings (and] facilities 
* * * are accessible, in terms of 
architectiure and design, * * * and 
commimication, to individuals with 
disabilities.” The legislative history 
states that the guidelines may not 
“reduce, weaken, narrow, or set less 
accessibility standards than those 
included in existing MGRAD” and 
should provide greater guidance in the 
area of commimication accessibility for 
individuals with hearing and visual 
impairments. As mandated by the 
statute, the final guidelines use MGRAD 
and UFAS as their base or floor. The 
draft final RIA discusses regulatory 
alternatives considered for major 
provisions which go beyond MGRAD 
and UFAS. These include provisions for 
accessible parking; areas of rescue 
assistance; volume controls for public 
telephones; text telephones; detectable 
warnings; assistive listening systems; 
signage; and automated teller machines. 

The draft final RIA also contains 
information that would be included in a 
final regulatory flexibility analysis 
under the Regulatory Flexibility Act and 
the final RIA will serve as the final 
regulatory flexibility analysis. The 
extensive notice and public comment 
procedure followed by the Board in the 
promulgation of these guidelines, which 
included public hearings, dissemination 
of materials, and provision of speakers 
to affected groups, clearly provided any 
interested small entities with the notice 
and opportunity for comment provided 
under the Regulatory Flexibility Act 
procedures. 

The Board wishes to point out that 
Congress amended the Internal Revenue 
Code in 1990 to facilitate compliance by 
small entities with the ADA. Under 
section 44 of the Internal Revenue Code, 
as amended, eligible small businesses 
can receive a tax credit for certain costs 
of compliance with the ADA. An eligible 
small business is one whose gross 
receipts do not exceed $1,000,000 or 
whose workforce does not consist of 
more than 30 full-time workers. 
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Qualifying businesses may claim a 
credit of up to 50 percent of eligible 
access expenditures that exceed $250 
but do not exceed $10,250. Examples of 
eligible access expenditures include the 
necessary and reasonable costs of 
removing barriers, providing auxiliary 
aids, and acquiring or modifying 
equipment or devices. Section 190 of the 
Internal Revenue Code, as amended, 
also provides for a deduction of up to 
$15,000 per year for expenses associated 
with the removal of qualified 
architectural and transportation barriers 
for any entity, regardless of size. 

The guidelines do not preempt State 
and local regulation of the construction 
and alteration of places of public 
accommodation and commercial 
facilities. Section 308(b)(1)(A)(ii) of the 
ADA permits State and local 
governments to apply to the Attorney 
General for certiHcation that a State or 
local code meets or exceeds the 

accessibility requirements of the ADA. 
Therefore, a Federalism assessment has 
not been prepared under Executive 
Order 12612. 

The guidelines are effective 
immediately so that they can be 
incorporated in the Department of 
Justice's final regulations. The 
Department of Justice's final regulations 
will establish the effective date for the 
accessibility standards. 

List of Subjects in 36 CFR Part 1191 

Buildings, Civil rights. Handicapped, 
Individuals with disabilities. 

Authorized by vote of the Board on 
July 1 and 12,1991. 

WUUam H. McCabe, 

Chairman, Architectural and Transportation 
Barriers Compliance Board. 

For the reasons set forth in the 
preamble, the Board adds part 1191 to 

title 36 of the Code of Federal 
Regulations to read as follows; 

PART 1191—AMERICANS WITH 
DISABILITIES ACT (ADA) 
ACCESSIBILITY GUIDELINES FOR 
BUILDINGS AND FACILITIES 

Sec. 

1191.1 Accessibility guidelines. 
Appendix to part 1191—Americans With 

Disabilities Act (ADA) Accessibility 
Guidelines for Buildings and Facilities. 

Authority: Americans With Disabilities Act 
of 1990, Pub. L. 101-336, 42 U.S.C. 12204. 

§1191.11 Accessibility guidelines. 

The accessibility guidelines for 
buildings and facilities for purposes of 
the Americans With Disabilities Act are 
found in the appendix to this part. The 
guidelines are issued to assist the 
Department of Justice to establish 
accessibility standards to implement the 
legislation. 

BILUNO CODE 81S0-01-M 
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Appendix to Part 1191—Americans With Disabilities Act (ADA) Accessibility Guidelines for BuHdlngs and Facilities 

Americans with Disabilities Act (ADA) 

Accessibility Guidelines 
for Buildings and Facilities 

U.S. Architectural & Transportation Barriers 
Compliance Board 

1111 18th Street, N.W., Suite 501 
Washington, D.C. 20036-3894 

(202) 653-7834 v/TDD 
(202) 653-7863 FAX 



Federal Register / Vol. 56, No. 144 / Friday, July 26,1991 / Rules and Regulations 35456 



Federal Register / Vol. 56, No. 144 / Friday, July 26,1991 / Rules and Regulations 35457 

ADA ACCESSIBILITY GUIDBLINES 
FOR BUILDINGS AND FAdLITIBS 

TABLE OF CONTENTS 

1. PURPOSE. 1 

2. GENERAL. 1 

2.1 Provisions for Adults. 1 
2.2 Equivalent Facilitation. 1 

3. mSCELLANEOUS INSTRUCTIONS AND DEFINITIONS. 1 

3.1 Graphic Conventions. 1 
3.2 Dimensional Tolerances. 2 
3.3 Notes. 2 
3.4 General Terminology. 2 
3.5 Definitions. 2 

ACCESSIBLE ELEBAENTS AND SPACES: 

SCOPE AND TECHNICAL REQUIREBiENTS 

4.1 Minimum Requirements. 5 

4.1.1. Application. 5 
4.1.2 .Accessible Sites and Exterior Facilities: New Construction. 5 
4.1.3. Accessible Buildings: New Construction. 7 
4.1.4. (Reserved). 10 
4.1.5. Accessible Buildings: Additions. 10 
4.1.6. Accessible Buildings: Alterations. 11 
4.1.7. Accessible Buildings: Historic Preservation. 13 

4.2 Space Allowance and Reach Ranges. 14 
4.3 Accessible Route. 15 
4.4 Protruding Objects.21 
4.5 Ground and Floor Surfaces.22 
4.6 Parking and Passenger Loading Zones.24 
4.7 Curb Ramps.26 
4.8 Ramps.27 
4.9 Stairs.30 
4.10 Elevators.-.30 



35458 Federal Register / Vol. 56, No. 144 / Friday, July 26,1991 / Rules and Regulations 

4.11 Platform Lifts (Wheelchair Lifts).36 
4.12 Windows.36 
4.13 Doors.36 
4.14 Entrances.40 
4.15 Drinking Fountains and Water Coolers.40 
4.16 Water Closets.40 
4.17ToiletStaUs.41 
4.18 Urinals.44 
4.19 Lavatories and Mirrors.44 
4.20 Bathtubs.  45 
4.21 Shower Stalls.45 
4.22 Toilet Rooms.45 
4.23 Bathrooms, Bathing Facilities, and Shower Rooms.48 
4.24 Sinks.49 
4.25 Storage.49 
4.26 Handrails. Grab Bars, and Tub and Shower Seats.50 
4.27 Controls and Operating Mechanisms.51 
4.28 Alarms.52 
4.29 Detectable Warnings.53 
4.30 Signage.53 
4.31 Telephones.54 
4.32 Fixed or Built-in Seating and Tables.56 
4.33 Assembly Areas.56 
4.34 Automated Teller Machines.58 
4.35 Dressing and Fitting Rooms.58 

5. RESTAURANTS AND CAFETERIAS. 59 

6. BAEDICAL CARE PACIUTIES.60 

7. BUSINESS AND MERCANTILE. 61 

8. LIBRARIES.62 

9. ACCESSIBLE TRANSIENT LODGING.63 

10. TRANSPORTATION PACIUTIES. 67 

APPENDIX .A1 



Federal Register / Vol. 56, No. 144 / Friday, July 26,1991 / Rules and Regulations 

PURPOSE. 2. GENERAL. 

This document sets guideiines for cuxxsstblUty to 
places of pubUc accommodation and commercial 
facilities by individuals with disoMities. These 
guidelines are to be applied during the design, 
construction, and alteration qf such buildings 
and facilities to the extent required by regula¬ 
tions issued by Federal agericies, induding the 
Department qf Justice, urider the Americans 
with DisabCttles Act of 1990. 

The technical spectfkatlons 4.2 through 4.35, of 
these guideWves are the same as those qf the 
American Ncdkjnal Standard Institute's docu¬ 
ment A117.1-1980, except as noted tn this text 
by italics. However, sections 4.1.1 through 4.1.7 
and sections 5 through Ware dyferentfrom 
ANSI A117.1 in their entirety and are printed tn 
standard type. 

The Illustrations and text qfANSI A117.1 are 
reproduced with permission from the American 

National Standards Institute. O^iles qf the 
standard may be purchased from the American 
National Standards Institute at 1430 Broadway, 

New York. New York 10018. 

2.1 Provisions for Adults. The specifica¬ 
tions in these guidelines are based upon adult 
dimerxskxts and arUhropametrics. 

2.2* Equivalent Facilitation. Departures 
from particular technical and scoping require¬ 
ments of this guideline by the use qf other 
designs and technologies are permitted where 
the aUemattve designs and technologies used 
wUl provide substantially equivalent or greater 
access to and usability cf the facUtty. 

3. BUSCELLANEOUS 
- INSTRUCTIONS AND 

DEFINITIONS. 

3.1 Graphic Conventions. Graphic 
conventions are shown In Table 1. Dimensions 
that are not marked minimum or maximum are 
absolute, unless otherwise Indicated in the text 
or captions. 

Table 1 
Graphic Conventions 

Convention Description 

9 36 
230 915 

Typical dimension line showing G.S customary units 
(in inches) above the line and SI units (in millimeters) 
bebw 

Dimensions for short distances indicated on 
extended line 

Dimension line showing alternate dimensions 
required 

Direction of approach 

Maximum 

Minimum 

Boundary of clear floor area 

Centerline 

1 
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3.4 General Tenolnology 

3.2 Dimensional Tolerances. All dtmen- 
slons are subject to conventional building 
Industry tolerances for field conditions. 

3.3 Notes. The text of these guidelines does 
not contain notes or footnotes. Additional 
information, erqilanations. and advisory materi¬ 
als are located in the Appendix. Paragraphs 
marked with an asterisk have related, non¬ 
mandatory material in the ^pendlx. In the 
Appendix, the corresponding paragraph 
numbers are preced^ by an A. 

3.4 General Terminolo^. 

comply with. Meet one or more specifications 
of these gutdeltnes. 

if. if ■■■ then. Denotes a specification that 
applies only when the conditions described 
are present. 

may. Denotes an option or alternative. 

shall. Denotes a mandatory specification or 
requirement. 

should. Denotes an advisory specification or 
recommendation. 

3.5 Definitions. 

Access Aisle. An accessible pedestrian space 
between elements, such as parldng spaces, 
seating, and desks, that provides clearances 
appropriate for use of the elements. 

Accessible. Describes a site, building, facility, 
or portion thereof that complies with these 
guidelines. 

Accessible Element. An element specified by 
these guidelines (for example, telephone, con¬ 
trols. and the like). 

Accessible Ronte. A continuous unobstructed 
path cormectlng all accessible elements and 
spaces of a building or facility. Interior acces¬ 
sible routes may include corridors, fioors, 
ramps, elevators, lifis. and clear floor space at 
fixtures. Exterior accessible routes may include 
paridng access aisles, curb ramps, crosswalks 
at vehicular ways, walks, ramps, and lifis. 

Soocc. Spoce that complies with 
these guidelines. 

The ability o( certain building 
spaces and elements, such as kitchen 
counters, sinks, and grab bars, to be added 
or altered so as to acc(»nmodate the needs of 
individuals with or without disaMities or to 
accommodate the needs of persons with 
dliferent types or degrees of disability. 

AAMtinn. An expansion, extension, or Increase 
In the gross floor area of a buOdtng or JacQity. 

Admintrtftlve Anthoritv. A governmental 
agency that adopts or enforces regulations and 
guidelines for the design, construction, or 
alteration of buildings and facilities. 

Alteration. An alteration Is a change to a 
buHdtng or facility made by, on behaJf of, or 
for the use of a public accommodation or 
commercial facQity, that affects or could 
affect the usability of the building or facility 
or part thereof. Alterations Include, but are 
not limited to. remodeling, renovation, rehabi- 
lUation, reconstruction, historic restoration, 
changes or rearrangement of the structural 
parts or elements, and changes or rearrcmge- 
ment In the plan corflguration of wcdls and 
full-height partitions. Normal maintenance, 
rerooflng, painting or waUpapertng, or changes 
to mechariical and electrical systems are not 
alterations unless they effect the usability of 
the building or facQity. 

Area of Rescue Assistance. An area, which 
has direct access to an exit where people who 
are unable to use stairs may remain temporarily 
In safety to await further Instructions or assis¬ 
tance during emergency evacuation. 

Assembly Area. A room or space accommo¬ 
dating a group of individuals for recreational, 
educational, political, social, or amusement 
purposes, or for the consumption of food and 
drlrik. 

Antomatlc Door. A door equipped with a 
power-operated mechanism and controls that 
open and close the door automatically upon 
receipt of a momentary actuating signal. The 
switch that b^lns the automatic cycle may be 
a photoelectric device, floor mat. or manual 
switch (see power-assisted door). 
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3.5 Definitions 

Operable Pert. A part of a piece of equipment 
or appliance used to Insert or withdraw objects, 
or to activate, deactivate, or adjust the equip¬ 
ment or appliance (for example, coin slot, 
pushbutton, handle). 

Path of Travel IResenxd). 

Power-assisted Door. A door used/or human 
passage with a mechanism that helps to open 
the door, or relieves the opening resistance of a 
door, upon the activation of a switch or a 
continued force applied to the door itself. 

Public Use. Describes interior or exterior 
rooms or spaces that are made available to the 
general public. Public use may be provided at a 
building or facility that is privately or publicly 
owned. 

Rsmp- A walking surface which has a running 
slope greater than 1:20. 

Wwnniny ftiong. The Slope that Is parallel to 
the direction of travel (see cross slope). 

Service Entrance. An entrance intended 
primarily for delivery of goods or services. 

signage. Displayed verbal, symbolic, tactile. 
and pictorial information. 

Site. A parcel of land bounded by a property 
line or a designated portion of a public right-of- 
way. 

site Tninrorement. Landscaping, paving for 
pedestrian and vehicular ways, outdoor light¬ 
ing. recreational facilities, and the like, added 
to a site. 

Sleeping Accmnmniiations. Rooms in which 
people sleep; for example, dormitory and hotel 
or motel guest rooms or suites. 

Space. A definable area e.g.. room, toilet room, 
halL assembly area entrance, storage room, 
alcove, courtyard, or lobby. 

portion qf a buikUng does not tndude occupiable 
space, tt is not considered a story for purposes 
oj these gutddines. There may be more than one 
jloor level withtn a story as tn the case qf a 
mezzanine or mezzanines. 

Stractnral Frame. The structural fiame shall 
be considered to be the columns and the 
girders, beams, tnisses and spandrels having 
direct connections to the columns and all other 
members which are essential to the stability of 
the building as a whole. 

Tactite- Describes an object that can be 
perceived using the sense of touch. 

Text Telephone. Machinery or equipment that 
employs Interactive graphic (Le.. ^ped) commu¬ 
nications through the transmission of coded 
signals across the standard telephone nehvork. 
Text telephones can trudude. for example, 
devices known as TDD’s (telecornmiaxicatlon 
display devices or telecommunication devices 
for decf persons) or computers. 

Transient Lodging. A building, facility, or 
portion thereof, excluding inpatient medical care 
facilities, that contains one or more dweVLtng 
units or sleeping accommodahons. Transient 
lodging may tndude. but is not limited to. 
resorts, group homes, hotels, motels, and 
dormitories. 

v#»hirtiiar Wair. A routc Intended for vehicular 
tralilc, such as a street, driveway, or parking 
lot. 

Walk. An exterior pathway with a prepared 
surface intended for pedestrian use. including 
general pedestrian arras such as plazas and 
courts. 

NOTE: Sections 4.1.1 through 4.1.7 are differ¬ 
ent from ANSI A117.1 In their entirety and are 
printed In standard type (ANSI A117.1 does not 
include scoping provisions). 

Storu. That portion of a building tnduded 
between the upper surface qf a floor and upper 
surface of the floor or roof next above. If such 
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4.0 AcceMlble Elements and Spaces: Scope and Technical Requirements 

4. ACCESSIBLE BLEBIENTS 
- AND SPACES: SCOPE AND 

TECHNICAL 
REQUIREMENTS. 

4.1 lllllnimum Requirements 

4.1.1* Application. 

(1) General. All areas of newfy^ designed or 
newly constructed buildings and facilities 
required to be accessible by 4.1.2 and 4.1.3 
and altered portions of existing buildings and 
facilities required to be accessible by 4.1.6 shall 
compty with these guidelines, 4.1 through 4.35, 
unless otherwise provided In this section or as 
modified In a special application section. 

(2) Application Based on Building Use. 
Special application sections 5 through 10 
provide additional requirements for restaurants 
and cafeterias, medical care facilities, business 
and mercantile, libraries, accessible transient 
lodging, and transportation facilities. When a 
building or facility contains more than one use 
covered by a special application section, each 
portion shall compty with the requirements for 
that use. 

(3) * Areas Used Onty by Employees as Work 
Areas. Areas that are used onty as work areas 
shall be designed and constructed so that 
Individuals with disabilities can approach, 
enter, and exit the areas. These guidelines do 
not require that any areas used onty as work 
areas ^ constructed to permit maneuvering 
within the work area or be constructed or 
equipped (l.e., with racks or shelves) to be 
accessible. 

(4) Temporaiy Structures. These guidelines 
cover temporary buildings or facilities as well 
as permanent facilities. Temporaiy buildings 
and facilities are not of permanent construction 
but are extensively used or are essential for 
public use for a period a[ time. Examples of 
temporaiy buildings or facilities covered by 
these guidelines Include, but are not limited to: 
reviewing stands, temporaiy classrooms, 
bleacher areas, exhibit areas, temporaiy bank¬ 
ing facilities, temporaiy health screening 
services, or temporaiy safe pedestrian passage- 
wsys arotmd a construction site. Structures. 

sites and equipment directly associated with 
the actual processes of construction, such as 
scafibldlng. bridging, materials hoists, or 
construction trafiers are not included. 

(5) General E^xceptlons. 

(a) In new construction, a person or entity 
is not required to meet fully the requirements 
of these guidelines where that person or entity 
can demonstrate that It Is structurally Imprac¬ 
ticable to do so. Full compliance will be consid¬ 
ered structurally Impracticable only In those 
rare circumstances when the unique character¬ 
istics of terrain prevent the incorporation of 
accessibility features. If full compliance with 
the requirements of these guidelines Is struc¬ 
turally Impracticable, a person or entity shall 
comply with the requirements to the extent it is 
not structurally Impracticable. Ai^ portion of 
the building or facility which can be made 
accessible shall comply to the extent that It Is 
not structurally Impracticable. 

(b) Accessibility Is not required to (1) obser¬ 
vation galleries used primarity for security 
purposes; or (11) In non-occuplable spaces 
accessed only ladders, catwalks, crawl 
spaces, very narrow passageways, or finelght 
(non-passenger) elevators, and frequented only 
by service personnel for repair purposes; such 
spaces Include, but are not limited to, elevator 
pits, elevator penthouses, piping or equipment 
catwalks. 

4.1.2 Accessible Sites and Exterior 
Facilities: New Construction. An acces¬ 
sible site shall meet the following minimum 
requirements: 

(1) At least one accessible route complying 
with 4.3 shall be provided within the boundary 
of the site from public transportation stops, 
accessible parking spaces, passeiiger loading 
zones if provided, and public streets or side¬ 
walks. to an accessible building entrance. 

(2) At least one accessible route complying 
with 4.3 shall connect accessible buildings, 
accessible facilities, accessible elements, and 
accessible spaces that are on the same site. 

(3) AH objects that protrude from surfaces 
or posts Into circulation paths shall comply 
with 4.4. 
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(4) Ground surfaces along accessible routes 
and in accessible spaces shall comply with 4.5. 

(5) (a) If parking spaces are provided for self¬ 
parking by employees or visitors, or both, then 
accessible spaces complying with 4.6 shall be 
provided In each such parlc^ area In conform¬ 
ance with the table below. Spaces required by 
the table need not be provided in the particular 
lot. They may be provided In a different location 
If equivalent or greater accessibility, in terms of 
distance from an accessible entrance, cost and 
convenience Is ensured. 

Required 
Total Parking Bflnlmnm Number 

in Lot of Accessible Spaces 

1 to 25 1 
26 to 50 2 
51 to 75 3 
76 to 100 4 

101 to 150 5 
151 to 200 6 
201 to 300 7 
301 to 400 8 
401 to 500 9 
501 to 1000 2 percent of total 

1001 i and over 20 plus 1 for each 
100 over 1000 

Except as provided In (b). access aisles adjacent 
to accessible spaces shall be 60 In (1525 mm) 
wide minimum. 

(b) One In every eight accessible spaces, but 
not less than one. shall be served by an access 
aisle 96 In (2440 mm) wide minimum and shall 
be designated Van accessible” as required by 
4.6.4. The vertical clearance at such spaces 
shall compb^ with 4.6.5. All such spaces may 
be grouped on one level of a parkiiig structure. 

EXCEPTION: Provision of all required parking 
spaces In conformance with "Universal Parking 
Design” (see appendix A4.6.3) is permitted. 

(c) If passenger loading zones are provided, 
then at least one passenger loading zone shall 
comply with 4.6.6. 

(d) At facilities providing medical care and 
other services for persons with mobility Impair¬ 
ments. parking spaces comptying with 4.6 shall 

be provided In accordance with 4.1.2(5) (a) 
except as follows: 

(I) Outpatient units and facilities: 10 
percent of the total number of parking spaces 
provided serving each such outpatient unit or 
facility: 

(II) Units and facilities that specialize in 
treatment or services for persons with mobility 
impairments: 20 percent of the total number of 
parking spaces provided serving each such unit 
or facility. 

(e)*Valet parking: Valet parking facilities 
shall provide a passenger loading zone comply¬ 
ing with 4.6.6 located on an accessible route to 
the entrance of the facility. Paragraphs 5(a). 
5(b). and 5(d) of this section do not apply to 
valet parking facilities. 

(6) If toilet facilities are provided on a site, 
then each such public or common use toilet 
facility shall comply with 4.22. If bathing 
facilities are provided on a site, then each such 
public or common use bathing facility shall 
comply with 4.23. 

For single user portable toilet or bathing units 
clustered at a single location, at least 5% but 
no less than one toilet unit or bathing unit 
comptylng with 4.22 or 4.23 shall be Installed 
at each cluster whenever typical Inaccessible 
units are provided. Accessible units shall be 
Identified by the International Symbol of 
Accessibility. 

EXCEPTION: Portable toilet units at construc¬ 
tion sites used exclusively by construction 
personnel are not required to comply with 
4.1.2(6). 

(7) Building Signage. Signs which designate 
permanent rooms and spaces shall comply with 
4.30.1. 4.30.4. 4.30.5 and 4.30.6. Other signs 
which provide direction to. or Information 
about, functional spaces of the building shall 
comply with 4.30.1. 4.30.2. 4.30.3. and 4.30.5. 
Elements and spaces of accessible facilities 
which shall be identified by the International 
Symbol of Accessibility and which shall compty 
with 4.30.7 arc: 

(a) Parking spaces designated as reserved 
for Individuals with disabilities: 

6 
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(b) Accessible passenger loading zones; 

(c) Accessible entrances when not aU are 
accessible (inaccessible entraiKes shall have 
directional signage to Indicate the route to the 
nearest accessible entrance); 

(d) Accessible toilet and bathing facilities 
when not all are accessible. 

4.1.3 Accessible Buildings: New 
Construction. Accessible buildings and 
facilities shall meet the following minimum 
requirements; 

(1) At least one accessible route complying 
with 4.3 shall connect accessible build^ or 
facility entrances with all accessible spaces and 
elements within the building or facility. 

(2) All objects that overhang or protrude Into 
circulation paths shall compty with 4.4. 

(3) Ground and floor surfaces along acces¬ 
sible routes and In accessible rooms and 
spaces shall compty with 4.5. 

(4) Interior and exterior stairs connecting 
levels that are not connected by an elevator, 
ramp, or other accessible means of vertical 
access shall compty with 4.9. 

(5) * One passenger elevator complying with 
4.10 shall serve each level, including mezza¬ 
nines. In all multl-stoiy buildings and facilities 
unless exempted below. If more than one 
elevator Is provided, each full passenger eleva¬ 
tor shall compty with 4.10. 

EXCEPTION 1: Elevators are not required In 
facilities that are less than three stories or that 
have less than 3000 square feet per stoiy 
unless the building is a shopping center, a 
shopping mall, or the professional ofilce of a 
health care provider, or another type of facility 
as determined by the Attorney General. The 
elevator exemption set forth In this paragraph 
does not obviate or limit tn any way the obliga¬ 
tion to comply with the other accessibility 
requirements established In section 4.1.3. For 
example, floors above or below the accessible 
ground floor must meet the requirements of 
this section except for elevator service. If toilet 
or bathing facilities are provided on a level not 
served by an elevator, then toilet or bathing 
facilities must be provided on the accessible 

ground floor. In new construction If a building 
or facility Is eligible for this exemption but a 
full passenger elevator Is nonethdess planned, 
that devator shall meet the requirements of 
4.10 and shall serve each level In the building. 
A full passenger elevator that provides service 
from a garage to onty one level of a building or 
facility Is not required to serve other levels. 

EJCCEPTION 2: Elevator pits, elevator 
penthouses, mechanical rooms, piping or 
equipment catwalks are exempted from this 
requirement. 

EIXCEPTION 3: Accessible ramps comptylng 
with 4.8 may be used In lieu of an devator. 

EXCEPTION 4: Platform lifts (wheelchair lifts) 
comptylng with 4.11 of this guideline and 
applicable state or local codes may be used In 
lieu of an elevator onty under the following 
conditions: 

(a) To provide an accessible route to a 
performing area In an assembly occupancy. 

(b) To compty with the whedchalr viewing 
position line-of-sight and dispersion require¬ 
ments of 4.33.3. 

(c) To provide access to Incidental 
occupiable spaces and rooms which are not 
open to the general public and which house 
no more than five persons, indudlng but not 
limited to equipment control rooms and pro¬ 
jection booths. 

(d) To provide access where existing site 
constraints or other constraints make use of a 
ramp or an elevator Infeasible. 

(6) Windows: (Reserved). 

(7) Doors: 

(a) At each accessible entrance to a building 
or facility, at least one door shall compty with 
4.13. 

(b) Within a building or facility, at least 
one door at each accessible space shall compty 
with 4.13. 

(c) Each door that Is an element of an 
accessible route shall compty with 4.13. 
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(d) Each door required by 4.3.10. Egress, 
shall compfy with 4.13. 

(8) In new construction, at a minimum, the 
requirements In (a) and (b) below shall be 
satisfied Independently: 

(a) (D At leasrt 50% of all public entrances 
(excluding those In (b) below) must be acces¬ 
sible. At least one must be a ground floor 
entrance. Public entrances are any entrances 
that are not loading or service entrances. 

(II) Accessible entrances must be pro¬ 
vided In a number at least equivalent to the 
number of exits required by the applicable 
buildlng/flre codes. (This paragraph does not 
require an Increase In the total number of 
entrances planned for a facility.) 

(III) An accessible entrance must be 
provided to each tenancy in a facility (for 
example, individual stores in a strip shopping 
center). 

One entrance may be considered as 
meeting more than one of the requirements In 
(a). Where feasible, accessible entrances shall 
be the entrances used by the majority of people 
visiting or working In the building. 

(b) (i) In addition. If direct access is provided 
for pedestrians from an enclosed parking 
garage to the building, at least one direct 
entrance from the garage to the building must 
be accessible. 

(11) If access Is provided for pedestrians 
from a pedestrian tunnel or elevated walkway, 
one entrance to the building from each tunnel 
or walkway must be accessible. 

One entraix^e may be considered as meet¬ 
ing more than one of the requirements in (b). 

Because entrances also serve as emer¬ 
gency exits whose proximity to all parts of 
buildings and facilities Is essential. It Is prefer¬ 
able that all entrances be accessible. 

(c) If the only entrance to a building, or 
tenancy In a facility, is a service entrance, that 
entrance shall be accessible. 

(d) Entrances which are not accessible shall 
have directional signage complying with 4.30.1. 

4.30.2, 4.30.3, and 4.30.5, which indicates the 
location of the nearest accessible entrance. 

(9) * In buildings or facilities, or portions of 
buildings or facilities, required to be accessible, 
accessible means of ^ress shall be provided In 
the same number as required for exits local 
buUding/llfe safety r^ulations. Where a re¬ 
quired exit from an occuplablc level above or 
below a level of accessible exit discharge is not 
accessible, an area of rescue assistance shall 
be provided on each such level (In a number 
equal to that of Inaccessible required exits). 
Areas of rescue assistance shall comply with 
4.3.11. A horizontal exit, meeting the require¬ 
ments of local buildlng/llfe safety regulations, 
shall satisfy the requirement for an area of 
rescue assistance. 

EXCEPTION: Areas of rescue assistance are 
not required In buildings or facilities having a 
supervised automatic sprinkler system. 

(10) * Drinking Fountains: 

(a) Where onfy one drinking fountain Is 
provided on a floor there shall be a drinking 
fountain which is accessible to individuals who 
use wheelchairs in accordance with 4.15 and 
one accessible to those who have dlflkulty 
bending or stooping. (This can be accommo¬ 
dated the use of a *hl-lo" fountain: 1^ 
providing one fountain accessible to those who 
use wheelchairs and one fountain at a stan¬ 
dard height convenient for those who have 
dlfflculty bending; by providing a fountain 
accessible under 4.15 and a water cooler: or 
by such other means as would achieve the 
required accessibility for each group on each 
floor.) 

(b) Where more than one drinking fountain 
or water cooler is provided on a floor. 50% of 
those provided shall comply with 4.15 and 
shall on an accessible route. 

(11) Toilet Facilities: If toilet rooms are 
provided, then each public and common use 
toilet room shall comply with 4.22. Other toilet 
rooms provided for the use of occupants of 
speciflc spaces (Le.. a private toilet room for the 
occupant of a private office) shall be adaptable. 
If bathing rooms are provided, then each public 
and common use bathroom shall compfy with 
4.23. Accessible toilet rooms and bathing 
facilities shall be on an accessible route. 

8 
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(12) Storage, Shelving and Display Units: 

(a) If flxed or built-in storage facilities such 
as cabinets, shelves, closets, drawers are 
provided In accessible spaces, at least one of 
each type provided shall contain storage space 
(xnnplytng with 4.25. Additional storage may be 
provided outside of the dimensions required by 
4.25. 

(b) Shelves or display units allowing self- 
service by customers in mercantile occupancies 
shall be located on an accessible route comply¬ 
ing with 4.3. Requirements for accessible reach 
range do not apply. 

(13) Controls and operating mechanisms In 
accessible spaces, along accessible routes, or 
as parts of accessible elements (for example, 
light switches and dispenser controls) shall 
comply with 4.27. 

(14) If emergency warning systems are 
provided, then they shall liKlude both audible 
alarms and visual alarms comptylng with 4.28. 
Sleeping accommodations required to comply 
with 9.3 shall have an alarm ^tem complying 
with 4.28. Emergency warning systems In 
medical care facilities may be modified to suit 
standard health care alarm design practice. 

(15) Detectable warnings shall be provided at 
locations as specified in 4.29. 

(16) Building Signage: 

(a) Signs which designate permanent rooms 
and spaces shall comply with 4.30.1. 4.30.4. 
4.30.5 and 4.30.6. 

(b) Other signs which provide direction to or 
Information about fimctlonal spaces of the 
building shall comply with 4.30.1. 4.30.2. 
4.30.3. and 4.30.5. 

EXCEPTION: Building directories, menus, and 
all other signs which are temporary are not 
required to compty. 

(17) Public Telephones: 

(a) If public pay telephones, public closed 
circuit telephones, or other public telephones 
are provldi^. then th^ shall comply with 
4.31.2 through 4.31.8 to the extent required 
the following table: 

Nambar of each tjpm 
^tolophono proHdod 

on ooch ftoor 

Nambor of totephoneo 
loqniiod to complj with 
4.31.3 through 4.31.8* 

1 or more single unit 1 per floor 

1 banl^ 1 per floor 

2 or more banks* 1 per bank. Accessible unit 
may be Installed as a single 
unit in proximity (either 
visible or with signage) to 
the bank. At least one 
public telephone per floor 
shall meet the requirements 
for a forward reach 
telephone*. 

‘ Additional public telephones may be installed 
at any height. Unless otherwise specified, 
accessible telephones may be either forward or 
side reach telephones. 

* A bank consists of two or more adjacent 
public telephones, often Installed as a unit. 

* EXCEPTION: For exterior Installations onty. If 
dial tone first service Is available, then a side 
reach telephone may be Installed Instead of the 
required forward reach telephone (l.e.. one 
telephone In proximity to each baiik shaU 
compty with 4.31). 

(b) * All telephones required to be accessible 
and complying with 4.31.2 through 4.31.8 shall 
be equipped with a volume control. In addition, 
25 percent, but never less than one, of all other 
public telephones provided shall be equipped 
with a volume control and shall be dispersed 
among all types of public telephones. Including 
closed circuit telephones, throughout the build¬ 
ing or facility. Signage complying with appli¬ 
cable provisions of 4.30.7 shall be provided. 

(c) The following shall be provided In 
accordance with 4.31.9: 

(I) if a total number of four or more 
public pay telephones (including both interior 
and exterior phones) Is provided at a site, and 
at least one Is in an Interior location, then at 
least one interior public text telephone shall 
be provided. 

(II) If an Interior public pay telephone Is 
provided In a stadium or arena, in a convention 
center. In a hotel with a convention center, or 

9 
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In a covered mall, at least one Interior public 
text telephone shall be provided in the facility. 

(ill) if a public pay telephone is located 
in or ac^acent to a hospital emergency room, 
hospital recovery room, or hospital waiting 
room, one public text telephone shall be pro¬ 
vided at each such location. 

(d) Where a bank of telephones in the 
interior of a building consists of three or more 
public ps^ telephones, at least one public pay 
telephone in each such bank shall be equipped 
with a shelf and outlet in compliance with 
4.31.9(2). 

(18) If fixed or built-in seating or tables 
(including, but not limited to. study carrels and 
student laboratory stations), are provided in 
accessible public or common use areas, at least 
five percent (5%), but not less than one, of the 
fixed or built-in seating areas or tables shall 
comply with 4.32. An accessible route shall 
lead to and through such fixed or built-in 
seating areas, or tables. 

(19) * Assembly areas; 

(a) In places of assembly with fixed seating 
accessible wheelchair locations shall comply 
with 4.33.2, 4.33.3. and 4.33.4 and shall be 
provided consistent with the following table; 

Capacity of Seattng Number of Required 
in Assembly Areas Wheelchair Locations 

4 to 25 1 
26 to 50 2 
51 to 300 4 

301 to 500 6 
over 500 6. plus 1 additional space 

for each total seating 
capacity increase of 100 

In addition, one percent, but not less than one. 
of all fixed seats shall be aisle seats with no 
armrests on the aisle side, or removable or 
folding armrests on the aisle side. Each such 
seat shall be identified by a sign or marker. 
Signage notifying patrons of the availability of 
such seats shall be posted at the ticket office. 
Aisle seats are not required to comply with 
4.33.4. 

(b) This paragraph applies to assembly 
areas where audible communications are 
Int^ral to the use of the space (e.g.. concert 
and lecture halls, playhouses and movie the¬ 
aters, meeting rooms, etc.). Such assembly 
areas, if (1) they accommodate at least 50 
persons, or if they have audio-amplification 
systems, and (2) they have fixed seating, shall 
have a permanently installed assistive listening 
system compfylng with 4.33. For other assem- 
bfy areas, a permanently installed assistive 
listening system, or an adequate number of 
electrical outlets or other supplementary wiring 
necessary to support a portable assistive 
listening system shall be provided. The mini¬ 
mum number of receivers to be provided shall 
be equal to 4 percent of the total number of 
seats, but in no case less than two. Signage 
complying with applicable provisions of 4.30 
shall be installed to notify (>atrons of the 
availability of a listening ^tem. 

(20) Where automated teller machines 
(ATMs) are provided, each ATM shall comply 
with the requirements of 4.34 except where two 
or more are provided at a location, then onfy 
one must comply. 

EXCEPTION; Drlvc-up-only automated teller 
machines are not required to comply with 
4.27.2, 4.27.3 and 4.34.3. 

(21) Where dressing and fitting rooms are 
provided for use the general public, patients, 
customers or employees, 5 percent, but never 
less than one. of dressing rooms for each type 
of use in each cluster of dressing rooms shedl 
be accessible and shall compfy with 4.35. 

Examples of types of dressing rooms are those 
serving different genders or distinct and differ¬ 
ent functions as in different treatment or 
examination facilities. 

4.1.4 (Reserved). 

4.1.5 Accessible Buildings: Additions. 
E^ch addition to an existing building or facility 
shall be regarded as an alteration. Each space 
or element added to the existing building or 
facillfy shall comply with the applicable provi¬ 
sions of 4.1.1 to 4.1.3, Mlnimvim Requirements 
(for New Construction) and the applicable 
technical specifications of 4.2 through 4.35 and 
sections 5 through 10. E^ch addition that 



35469 Federal Register / Vol. 56. No. 144 / Friday, July 26,1991 / Rules and Regulations 

4.1.6 Accessible Buildliiigs: Alterations 

affects or could affect the usability of an area 
containing a primary function shall comply 
with 4.1.6(2). 

4.1.6 Accessible Buildings: Alterations. 

(1) General. Alterations to existing buildings 
and facilities shall comply with the following: 

(a) No alteration shall be undertaken which 
decreases or has the effect of decreasing acces¬ 
sibility or usability of a building or facility 
below the requirements for new construction at 
the time of alteration. 

(b) If existing elements, spaces, or common 
areas are altered, then each such altered 
element, space, feature, or area shall comply 
with the applicable provisions of 4.1.1 to 4.1.3 
Minimum Itequlrements (for New Construc¬ 
tion). If the applicable provision for new con¬ 
struction requires that an element, space, or 
common area be on an accessible route, the 
altered element, space, or common area is not 
required to be on an accessible route except as 
provided In 4.1.6(2) (Alterations to an Area 
Containing a Primary Function.) 

(c) If alterations of single elements, when 
considered together, amount to an alteration of 
a room or space In a building or facility, the 
entire space shall be made accessible. 

(d) No alteration of an existing element, 
space, or area of a building or facility shall 
Impose a requirement for greater accessibility 
than that which would be required for new 
construction. For example. If the elevators and 
stairs In a building are being altered and the 
elevators are. in turn, being made accessible, 
then no accessibility modifications are required 
to the stairs connecting levels connected by the 
elevator. If stair modifications to correct unsafe 
conditions are required by other codes, the 
modifications shall be done In compliance with 
these guidelines unless technically Infeasible. 

(e) At least one interior public text telephone 
complying with 4.31.9 shall be provided if: 

(i) alterations to existing buildings or 
facilities with less than four exterior or interior 
public pay telephones would increase the total 
number to four or more telephones with at 
least one in an interior location: or 

(11) alterations to one or more exterior or 
interior public pay telephones occur in an 
existing building or facility with four or more 
public telephones with at least one In an 
Interior location. 

(f) If an escalator or stair is planned or 
Installed where none existed previously and 
major structural modifications are necessary 
for such installation, then a means of acces¬ 
sible vertical access shall be provided that 
complies with the applicable provisions of 4.7. 
4.8. 4.10. or 4.11. 

(g) In alterations, the requirements of 
4.1.3(9). 4.3.10 and 4.3.11 do not appfy. 

(h) *Entrances: If a planned alteration 
entails alterations to an entrance, and the 
building has an accessible entrance, the en¬ 
trance being altered Is not required to comply 
with 4.1.3(8), except to the extent required by 
4.1.6(2). If a particular entrance is not made 
accessible, appropriate accessible signage 
indicating the location of the nearest accessible 
entrance(s) shall be installed at or near the 
Inaccessible entrance, such that a person with 
disabilities will not be required to retrace the 
approach route from the inaccessible entrance. 

(i) If the alteration work Is limited solely 
to the electrical, mechanical, or plumbing 
^tem. or to hazardous material abatement, 
or automatic sprinkler retronttlng. and does 
not Involve the alteration of any elements or 
spaces required to be accessible under these 
guidelines, then 4.1.6(2) does not apply. 

(J) EXCEPTION: In alteration work, if com¬ 
pliance with 4.1.6 Is technically Infeasible, the 
alteration shall provide accessibility to the 
maximum extent feasible. Any elements or 
features of the building or facility that are 
being altered and can be made accessible shall 
be made accessible within the scope of the 
alteration. 

Technically Infeasible. Means, with respect to 
an alteration of a building or a facility, that It 
has little likelihood of being accomplished 
because existing structural conditions would 
require removing or altering a load-bearing 
member which Is an essential part of the struc¬ 
tural frame: or because other existing physical 
or site constraints prohibit modification or 

11 
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addition of elements, spaces, or features which 
are in fuU and strict compliance with the mini¬ 
mum requirements for new construction and 
which are necessary to provide accessibility. 

(k) EXCEPTION: 

(I) These guidelines do not require the 
Installation of an elevator In an altered facility 
that is less than three stories or has less than 
3.000 square feet per story unless the building 
is a shopping center, a shopping mall, the 
professional office of a health care provider, or 
another type of facility as determined by the 
Attorney General. 

(II) The exemption provided in paragraph 
(1) does not obviate or limit In any way the 
obligation to comply with the other accessibility 
requirements established In these guidelines. 
For example, alterations to floors above or 
below the ground floor must be accessible 
regardless of whether the altered facility has an 
elevator. If a facility subject to the elevator 
exemption set forth In paragraph (1) nonethe¬ 
less has a fun passenger elevator, that elevator 
shaU meet, to ^e maximum extent feasible, the 
accessibility requirements of these guidelines. 

(2) Alterations to an Area Containing a 
Prlmaiy FuiKtlon: In addition to the require¬ 
ments of 4.1.6(1). an alteration that affects or 
could affect the usability of or access to an area 
containing a primary function shaU be made so 
as to ensure that, to the maximum extent 
feasible, the path of travel to the altered area 
and the restrooms, telephones, and drinking 
foimtains serving the altered area, are readily 
accessible to aiKl usable by individuals with 
disabilities, unless such alterations are dispro¬ 
portionate to the overall alterations In terms of 
cost and scope (as determined under criteria 
established by the Attorney General). 

(3) Special Technical Provisions for Alter¬ 
ations to Existing Buildings and Facilities: 

(a) Ramps: Curb ramps and Interior or 
exterior ramps to be constructed on sites or 
In existing buildings or facilities where space 
limitations prohibit the use of a 1:12 slope or 
less may have slopes and rises as follows: 

(1) A slope between 1:10 and 1:12 Is 
allowed for a maximum rise of 6 Inches. 

(11) A slope between 1:8 and 1:10 is 
allowed for a maximum rise of 3 inches. A 
slope steeper than 1:8 Is not allowed. 

(b) Stairs: Full extension of handrails at 
stairs shall not be required In alterations where 
such extensions would be hazardous or impos¬ 
sible due to plan configuration. 

(c) Elevators: 

(I) If safety door edges are provided in 
existing automatic elevators, automatic door 
reopening devices may be omitted (see 4.10.6). 

(II) Where existing shaft configuration 
or technical infeasibility prohibits strict com¬ 
pliance with 4.10.9. the minimum car plan 
dimensions may be reduced by the minimum 
amount necessary, but In no case shall the 
Inside car area be smaller than 48 In by 48 In. 

(III) Equivalent facilitation may be pro¬ 
vided with an elevator car of different dimen¬ 
sions when usability can be demonstrated and 
when all other elements required to be acces¬ 
sible comply with the applicable provisions of 
4.10. For example, an elevator of 47 in by 69 in 
(1195 mm by 1755 mm) with a door opening on 
the narrow dimension, could accommodate the 
standard wheelchair clearances shown In 
Figure 4. 

(d) Doors: 

(I) Where It Is technicalty Infeasible to 
comply with clear opening width requirements 
of 4.13.5, a projection of 5/8 in maximum will 
be permitted for the latch side stop. 

(II) If existing thresholds are 3/4 In high 
or less, and have (or are modified to have) a 
beveled edge on each side, they may remain. 

(e) Toilet Rooms: 

(1) Where It Is technically infeasible to 
comply with 4.22 or 4.23, the installation of at 
least one unisex toUet/bathroom per floor, 
located in the same area as existing toilet 
facilities, will be permitted in lieu of modifying 
existing toilet facilities to be accessible. Each 
unisex toilet room shall contain one water 
closet complying with 4.16 and one lavatory 
complying with 4.19. and the door shall have 
a privacy latch. 

12 



Federal Register / Vol. 56, No. 144 / Friday, July 26,1991 / Rules and Regulations 

4.1.7 Accessible Buildings: mstorlc Preservation 

(U) Where tt Is technically Infeasible to 
install a required standard stall (Fig. 30(a)). or 
where other codes prohibit reduction of the 
fixture count (l.e.. removal of a water closet in 
order to create a double-wide stall), either 
alternate stall (Flg.30(b)) may be provided in 
lieu of the stands^ stall. 

(ill) When existing toilet or bathing 
facilities are being altered and are not made 
accessible, signage complying with 4.30.1. 
4.30.2. 4.30.3. 4.30.5. and 4.30.7 shall be 
provided Indlcatiiig the location of the nearest 
accessible toilet or bathing facility within the 
facility. 

(i) Assembly Areas; 

(i) Where it is technically Infeasible to 
disperse accessible seating throughout an 
altered assembly area, accessible seating areas 
may be clustered. Each accessible seating area 
shaU have provisions for companion seating 
and shall located on an accessible route that 
also serves as a means of emeigency egress. 

(11) Where it is technically Infeasible to 
alter all performing areas to be on an accessible 
route, at least one of each type of performing 
area shall be made accessible. 

(g) Platform Lifts (Wheelchair Lifts): In 
alterations, platform lifts (wheelchair lifts) 
complying with 4.11 and applicable state or 
local codes may be used as part of an acces¬ 
sible route. The use of lifts is not limited to the 
four conditions in exception 4 of 4.1.3(5). 

(h) Dressing Rooms; In alterations where 
technical Infeasibility can be demonstrated, one 
dressing room for each sex on each level shall 
be made accessible. Where only unisex dress¬ 
ing rooms are provided, accessible unisex 
dressing rooms may be used to fulfill this 
requirement. 

4.1.7 Accessible Buildings: EOstoric 
PreseiTstion. 

(1) ^pUcablllty: 

(a) General Rule. Alterations to a qualified 
historic building or facility shall comply with 
4.1.6 Accessible Buildings: Alterations, the 
applicable technical specifications of 4.2 

through 4.35 and the applicable special appli¬ 
cation sections 5 throu^ 10 unless it is deter¬ 
mined in accordance with the procedures in 
4.1.7(2) that compliance with the requirements 
for accessible routes (exterior and interior), 
ramps, entrances, or toilets would threaten or 
destroy the historic significance of the building 
or facility in which case the alternative require¬ 
ments in 4.1.7(3) may be used for the feature. 

EXCEPTION: (Reserved). 

(b) Definition. A qualified historic building 
or facility is a buildliig or facility that is: 

(I) listed in or eligible for listing in the 
National Register of Historic Places; or 

(II) Designated as historic under an 
appropriate State or local law. 

(2) Procedures: 

(a) Alterations to Qualified Historic Build¬ 
ings and Facilities Subject to Section 106 of the 
National Historic Preservation Act: 

(i) Section 106 Process. Section 106 of 
the National Historic Preservation Act (16 
U.S.C. 470 f) requires that a Federal agency 
with jurisdiction over a Federal, federally 
assisted, or federally licensed undertaking 
consider the effects of the agency’s undertaking 
on buildings and facilities listed in or eligible 
for listing in the National Register of Historic 
Places and give the Advisory Council on His¬ 
toric Preservation a reasonable opportunity to 
comment on the undertaking prior to approval 
of the undertaking. 

(ii) ADA Application. Where alterations 
are undertaken to a qualified historic building 
or facility that is subject to section 106 of the 
National Historic Preservation Act, the Federal 
agency with jurisdiction over the undertaking 
shall follow the section 106 process. If the 
State Historic Preservation Ofiker or Advisory 
Council on Historic Preservation agrees that 
compliance with the requirements for acces¬ 
sible routes (exterior and interior), ramps, 
entrances, or toilets would threaten or destroy 
the historic significance of the building or 
facility, the alternative requirements in 
4.1.7(3) may be used for the feature. 

13 
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4.2.4* Clear Floor or Ground Space for Wheelchairs 

diameter (see Fig. 3(a)) or a T-shaped space (see 
Fig. 3(b)). 

4.2.4* Clear Floor or Ground Space for 
Wheelchairs. 

4.2.4.1 Sise and /Ipproach. The minimum 
clear floor or groimd space required to 
accommodate a single, stationary wheelchair 
and occupant is 30 in by 48 In (760 mm by 
1220 mm) (see Fig. 4(a)). The minimum clear 
floor or ground space for wheelchairs may be 
positioned for forward or parallel approach to 
an object (see Fig. 4(b) and (c)). Clear floor or 
grotmd space for wheelchairs may be part of 
the knee space required under some objects. 

4.2.4.2 Relationship of IfanenTcrlng 
Clearance to Wheelchair Spaces. One full 
unobstructed side of the clear floor or ground 
space for a wheelchair shall adjoin or overlap 
an accessible route or adjoin another wheel¬ 
chair clear floor space. If a clear floor space Is 
located in an alcove or otherwise conflned on 
all or part (rf* three sides, additional maneuver¬ 
ing clearances shall be provided as shown in 
Fig. 4(d) and (e). 

4.2.4.3 Surfsces for Wheelchair Spaces. 
Clear floor or ground spaces for wheelchairs 
shall comply with 4.5. 

4.2.5* Forward Reach. If the clear floor 
space only allows forward approach to an 
object, the maximum high forward reach 
allowed shall be 48 In (1220 mm) (see Fig. 5(a)). 
The minimum low forward reach Is 15 In 
(380 mm). If the high forward reach is over an 
obstruction, reach and clearances shall be as 
shown In Fig. 5(b). 

4.2.6* Side Reach. If the clear floor space 
allows parallel approach by a person In a 
wheelchair, the maximum high side reach 
allowed shall be 54 in (1370 mm) and the low 
side reach shall be no less than 9 in (230 mm) 
above the floor (Fig. 6(a) and (b)). If the side 
reach is over an obstruction, the reach and 
clearances shall be as shown in Fig 6(c). 

4.3 Accessible Route. 

4.3.1* General. All walks, halls, corridors, 
aisles, skywalks, tunnels, and other spaces 
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4.3 AcccMsible Route 

that are pcut of an accessible route shall 
comply with 4.3. 

4.3.2 Location. 

(1) At least one accessible route within the 
boundary oj the site shall be provided from 
public transportation stops, accessible parking, 
and accessible passenger loading zones, and 
public streets or sidewalks to the accessible 
building entrance they serve. The accesstble 
route shall to the maximum extent feasible, 
coincide with the route for the general public. 

(2) At least one accessible route shaU con¬ 
nect accessible buildings, facilities, elements, 
and spaces that are on the same site. 

(3) At least one accessible route shall con¬ 
nect accessible building or facility entrances 
with all accessible spaces and elements and 
with all accessible (Celling units within the 
building or facility. 

(4) An accessible route shall connect at least 
one accessible entrance of each accessible 

dwelling unit with those exterior and interior 
spaces and facilities that serve the accessible 
dwelling unit. 

4.3.3 R^th. The mhiimum clear width of an 
accessible route shall be 36 In (915 mm) except 
at doors (see 4.13.5 and 4.13.6). If a person in 
a wheelchair must make a turn around an 
obstruction, the minimum clear width of the 
accessible route shall be as shown In Fig. 7(a) 
and (b). 

4.3.4 Pasting Space. If an accessible route 
has less than 60 In (1525 mm) clear width, 
then passing spaces at least 60 in by 60 in 
(1525 mm by 1525 mm) shall be located at 
reasonable Intervals not to exceed 200 ft (61 m). 
A T-intersectlon of two corridors or walks Is an 
acceptable passing place. 

4.3.5 Head Room. Accessible routes shall 
comply with 4.4.2. 

4.3.6 Surfiace Textures. The surface of an 
accessible route shall compty with 4.5. 

t-siT-1 

(a) (b) 
60-in (1525-mm)-Dianieter Space T-Shaped Space for 180° Turns 

Fig. 3 
Wheelchair Turning Space 
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4.3 Accessible Route 

(a) 
Clear Floor Space 

(b) 
Forward Approach 

(c) 
Parallel Approach 

NOTE: X $ 24 in (610 mm). NOTE: X ^ 15 in (380 mm). 

Clear Roor Space In Alcoves 

NOTE: If X > 24 in (610 mm), then an additional 
maneuvering clearance of 6 In (150 mm) shall be 
provided as shown. 

*-e=5 

-«U- 12 

NOTE: If X > 15 in (380 mm), then an additional 
maneuvering clearance of 12 in (305 mm) shall be 
provided as shown. 

Additional Maneuvering Clearances for Alcoves 

Fig. 4 
Minimum Clear Roor Space for Wheelchairs 
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Gear Floor Space Parallel Approach High and Low Side Reach Limits 

Maximum Side Reach over Obstruction 

Flg.6 
Side Reach 

4.3.7 Slope. An accessible route with a 
running slope greater than 1:20 Is a ramp and 
shall compfy with 4.8. Nowhere shall the cross 
slope of an accessible route exceed 1:50. 

4.3.8 Chenges in Lerels. Changes in levels 
along an accessible route shall ctmipty with 
4.5.2. If an accessible route has changes In 
level greater than 1/2 In (13 nun), then a curb 

ramp, ramp, elevator, or platform lift (as permit¬ 
ted in 4.1.3 and 4.1.6) shall be provided that 
compiles with 4.7, 4.8, 4.10, or 4.11, respec¬ 
tively. An accessible route does not Include 
stairs, steps, or escalators. See definition of 
“egress, means oF In 3.5. 

4.3.9 Doois. Doors along an accessible route 
shall comply with 4.13. 

19 
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(a) 
90”Tum 

NOTE: Dimensions shown apply when x < 48 in (1220 mm). 

Turns around an Obstruction 

(c) 
Changes in level 

(d) 
Changes In level 

Fig. 7 
Accessible Route 

4.3.10* Egress. Accessible routes serving ai^ 
accessible space or element shall also serve as 
a means of egress for emergencies or connect to 
an accessible area of rescue assistance. 

4,3.11 Areas qf Rescue Assistance. 

4.3.11.1 Location and Construction. An area 
qf rescue assistance shall be one qf the following: 

(1) A portion of a stairway landing within a 
smokeproof enclosure (complying with local 
requirements). 

(2) A portion of an exterior exit balcony located 
ImmediaMy adjacent to an exit stairway when 
the balcony corrqAies with local requirements for 
exterior exit bailies. Openings to the interior of 
the buUdtng located within 20 feet (6m)qf the 

20 
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4.4 Protruding Objects 

area of rescue assistance shall be protected 
with fire assemblies having a threejourths hour 
fire protection rating. 

(3) A portion of a one-hour fire-resistive corri¬ 
dor (complying with local requirements for fire- 
resisttve construction and for openings) located 
immediately adjacent to an exit enclosure. 

(4) A vestibule located Immediately adjacent 
to an exit enclosure and constructed to the same 
fire-reststtve standards as required for corridors 
and (^)enings. 

(5) A portion of a stairway landing within an 
exit enclosure which is vented to the exterior 
and is separated from the interior of the building 
wUh not less than one-hour Jire-resisttve doors. 

(6) When approved by the appropriate local 
authority, an area or a room which is separated 
from other portions of the building by a smoke 
barrier. Smoke barriers shall have a fire-resis¬ 
tive ratirrg of not less than one hour and shall 
completely enclose the area or room. Doors in 
the smoke barrier shall be tight-fitting smoke- 
and draft-control assemblies having a fire- 
protection raiirrg of not less than 20 minutes 
and shall be self-closing or automatic closing. 
The area or room shall be provided with an exit 
directly to an exit enclosure. Where the room 
or area exits into an exit enclosure which is 
required to be of more than one-hour fire-resis¬ 
tive construction, the room or area shall have 
the same ftre-reststive construction, including 
the same opening protection, as required for 
the adjacent exit enclosure. 

(7) An elevator lobby when elevator shafts 
and adjacent lobbies are pressurized as re¬ 
quired for smokeproof enclosures by local 
regulations and when complying with require¬ 
ments herein for size, communication, and 
signage. Such pressurization system shall be 
activated by smoke detectors on each floor 
located in a manner approved by the expropri¬ 
ate local authority. Pressurization equipment 
and its duct work within the buUdtng shall be 
separated from other portions of the building by 
a minimum two-hourfire-resistive construction. 

4.3.11.2 Sire. Each area of rescue assistance 
shall provide at least two accessible areas each 
being not less than 30 inches by 48 inches 
(760 mm by 1220 mm). The area of rescue 

assistance shall not encroach on any required 
exit width. The total number of such 30-Inch by 
48-Inch (760 mm by 1220 mm) areas per story 
shall be not less than one for every 200 persons 
of calculated occupant load served by the area 
of rescue assistance. 

EXCEPTION: The appropriate local authority 
may reduce the nUnimvm number of 30-inch by 
48-inch (760 mm by 1220 mm) areas to one for 
each area of rescue assistance on floors where 
the occupant load is less than 200. 

4.3.11.3* Stairway Width. Each stairway 
adjacent to an area of rescue assistance shall 
have a minimum dear width of 48 inches 
between handrails. 

4.3.11.4* Two-way Communication. A 
method of two-way communication, with both 
visible and audible signals, shall be provided 
between each area of rescue assistance and the 
primary entry. The fire department or appropri¬ 
ate local authority may approve a location other 
than the primary entry. 

4.3.11.5 IdentiflcrUion. Eacharea of rescue 
assistance shall be identifted by a sign which 
states "AREA OF RESCUE ASSISTANCE" and 
displays the international symbol of accessibil¬ 
ity. The sign shall be iUumlnated when exit sign 
illumination is required. Signage shall also be 
installed at aU inaccessible exits and where 
otherwise necessary to clearly indicate the 
direction to areas of rescue assistance. In each 
area of rescue assistance. Instructions on the 
use of the area under emergency conditions 
shall be posted adjoining the two-way communi¬ 
cation system. 

4.4 Protrading Objects. 

4.4.1* General. Objects projecting from walls 
(for example, telephones) with their leading 
edges between 27 In and 80 In (685 mm and 
2030 mm) above the finished floor shall pro¬ 
trude no more than 4 In (100 mm) into walks, 
halls, corridors, passageways, or aisles (see 
Fig. 8(a)). Objects mounted with their leading 
edges at or below 27 in (685 mm) above the 
finished floor may protrude any amount (see 
Fig. 8(a) and (b)). Free-standing objects 
mounted on pxMts or pylons may overhang 
12 In (305 mm) maximum from 27 In to 80 In 
(685 mm to 20^ mm) above the ground or 

.'-•f 



Federal Register / Vol. 56, No. 144 / Friday, July 26, 1991 / Rules and Regulations 

4.4 Protruding Objects 

Fig. 8 (b) 
Walking Peqtendlculaw to m Wall 

Rg.8 
Probuding Objects 

4.4.2 Head Room. Walks, halls, corridors, 
passageways, aisles, or other circulation spaces 
shall have 80 in (2030 mm) minimum clear 
head room (see Fig. 8(a)). If vertical clearance of 
an area adjoining an accessible route is reduced 
to less than 80 tn (nominal dimension), a barrier 
to ivam blind or vtsually-impaired persons shall 
be provided (see Fig. 8(c-l)). 

4.5 Ground and Floor Surfaces. 

4.5.1* General. Ground and floor surfaces 
along accessible routes and in accessible rooms 
and spaces including floors, walks, ramps, 
stairs, and curb ramps, shall be stable, firm, 
slip-resistant, and shall comply with 4.5. 

4.5.2 Changes in Level. Changes In level up 
to 1/4 in (6 mm) may be vertical and without 
edge treatment (see Fig. 7(c)). Changes in level 
between 1/4 in and 1/2 in (6 mm and 13 mm) 
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4.5 Ghrcmnd and Floor Suifitcea 

24 max 

610 

corridor or othor 
circulation tpaca 

any 

dimension 

wing walls down 

additional protaction 
not raquirad batwaan 
wing w^ls 

protrudiitg objacts 
hanging on wall with 
laadittg adgas above 

2716851 

Fig. 8 (e) 
Example of Protection around Wall-Mounted Objects and Measurements of Clear Widths 

Fig. 8 
Protniding Objects (Continued) 

shall be beveled with a slope no greater than 
1:2 (see Fig. 7(d)). Changes in level greater than 
1/2 in (13 mm) shall be accomplished by 
means of a ramp that complies with 4.7 or 4.8. 

4.5.3* Carpet. If carpet or carpet tile Is used 
on a groimd or floor siuface. then it shall be 
securely attached: have a firm cushion, pad. or 
backing, or no cushion or pad; and have a level 
loop, textured loop, level cut pile, or level cut/ 
imcut pile texture. The maximum pile thick¬ 
ness shall be 1/2 in (13 mm) (see Fig. 8(f)). 
E^xposed edges of carpet shall be fastened to 
floor surfaces and have trim along the entire 
length of the exposed edge. Carpet edge trim 
shall comply with 4.5.2. 

4.5.4 Grating. If gratings are located in 
walking surfaces, then th^ shall have spaces 
no greater than 1/2 in (13 mm) wide in one 
direction (see Fig. 8(g))- If gratings have elon¬ 
gated openings, then they shall be placed so 
that the long dimension is perpendicular to the 
dominant direction of travd (see Fig. 8(h)). 

4.6 Parking and Passenger Loading 
Zones. 

4.6.1 Minimum Number. Parkbig spaces 
required to be accessible by 4.1 shall comply 
with 4.6.2 through 4.6.5. Passenger loading 
zones required to be accessible by 4.1 shall 
comply with 4.6.5 and 4.6.6. 
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4.6 Pacing and Passenger Loading Zones 

s ^ 1 
1 . 1 

Fig. 8(f) 
Carpet Pile Thickness 

- long dimension 
perpendicular to 
route of travel 

Fig. 8(h) 
Grating Orientation 

4.6.2 Location. Accessible parking spaces 
serving a particular budding shall be located 
on the shortest accessible route of travel from 
acDacent parking to an accessible entrance. In 
parking faculties that do not serve a particular 
budding, accessible parking shall be located on 
the shortest accessible route of travel to an 
accessible pedestrian entrance of the parking 
facility. In buildings with multple accessible 
entrances with amacent parking, accessible 
parking spaces shall be dispersed and located 
closest to the accessible entrances. 

4.6.3* Parking Spaces. Accessible parking 
spaces shad be at least 96 in (2440 mm) wide. 
Paridng access aisles shall be part of an acces¬ 
sible route to the budding or facility entrance 
and shad comply with 4.3. Two accessible 
parking spaces may share a common access 
aisle (see Fig. 9). Parked vehicle overhangs 
shad not reduce the clear width of an acces¬ 
sible route. Parking spaces and access aisles 
shall be level with swface slopes not exceeding 
1:50 (2%) in all directions. 

4.6.4* Signage. Accessible parking spaces 
shad be designated as reserved by a si^ 
showing the symbol of accesslbdlty (see 4.30.7). 
Spaces complying with 4.1.2(5)(b) shall have an 
additiorval sign ‘Van-Accessible’’ mounted below 
the symbol of accessibiltty. Such signs shad be 
located so they cannot be obscured by a vehicle 
parked in the space. 

4.6.5* Vertical Clearance. Provide mini¬ 
mum vertical clearance of 114 in (2895 mm) at 
accessible passenger loading zones and along 
at least one vehicle access route to such areas 
from site entrance(s) and exitfs). At parking 
spaces corry}lying with 4.1.2(5)(b). provide 
minimum vertical clearance of 98 in (2490 mm) 
at the parking space and along at least one 
vehicle access route to such spaces from site 
entrance(s) and exitfs). 

4.6.6 Passenger Loading Zones. Passenger 
loading zones shad provide an access aisle at 
least 60 in (1525 mm) wide and 20 ft (240 in) 
(6100 mm) long adjacent and paradel to the 
vehicle pud-up space (see Fig. 10). If there are 
curbs between the access aisle and the vehicle 
pud-up space, then a curb ramp complying 
with 4.7 shad be provided. VetMe standing 
spaces and access aisles shall be level wUh 
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At^otnlng slope shall 
not exceed 1:20 

slopes Y:X 
where X is a level plane 

walk 

Fig. 11 

street 

Measurement of Curt> Ramp Slopes 

4.7.11 Islands. Any raised Islands in cross¬ 
ings shaU be cut through level with the street 
or have curb ramps at both sides and a level 
area at least 48 in (1220 mm) long between the 
curb ramps in the part of the island intersected 
by the crossings (see Fig. 15(a) and (b)). 

4.8 Ramps. 

4.8.1* General. Any part of an accessible 
route with a slope greater than 1:20 shall be 
considered a ramp and shall comply with 4.8. 

4.8.2* Slope and Rise. The least possible 
slope shaU be used for any ramp. The maxi¬ 
mum slope of a ramp in new construction shall 
be 1:12. The maximum rise for aiQr run shall 
be 30 in (760 mm) (see Fig. 16). Curb ramps 

and ramps to be constructed on existing sites 
or in existing buildings or facilities may have 
slopes and rises as allowed In 4.1.6(3)(a) if 
space limitations prohibit the use of a 1:12 
slope or less. 
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Maximuin Rise Maximuin Horizontal Projection 

Slope in mm ft m 

1:12 to < 1:16 30 760 30 9 
1:16 to < 1:20 30 760 40 12 

Fig. 16 
Components of a Single Ramp Run and Sample Ramp Dimensions 

4.8.3 Clear Width. The minbnum clear width 
of a ramp shall be 36 in (915 nun). 

4.8.4* Landlni^. Ramps shall have level 
landings at bottom and top of each ramp and 
each ramp run. Landings shall have the follow¬ 
ing features: 

(1) The landing shaH be at least as wide as 
the ramp run leading to it. 

(2) The landing length shaU be a minimum of 
60 in (1525 mm) clear. 

(3) If ramps change direction at landings, the 
minimum hmding size shall be 60 in by 60 in 
(1525 mm by 1525 mm). 

(4) If a doorway is located at a landing, then 
the area in front of the doorway shall comply 
with 4.13.6. 

4.8.5* Handrails. If a ramp run has a rise 
greater than 6 in (150 mm) or a horizontal 
projection greater than 72 in (1830 mm), then 
it ^all have handrails on both sides. Handrails 
are not required on curb ramps or adjacent to 
seating in assembly areas. Handrails shall 
comply with 4.26 and shall have the following 
features: 

(1) Handrails shall be provided along both 
sides of ramp segments. The inside handrail 
on switchback or dogleg ramps shall always 
be continuous. 

(2) If handrails are not continuous, they 
shall extend at least 12 in (305 mm) beyond the 
top and bottom of the ramp s^ment arid shaU 
be parallel with the floor or ground surface 
(see ng. 17). 

(3) The clear space between the handrail and 
the wall shall be 1 - 1/2 in (38 mm). 

(4) Gripping surfaces shall be continuous. 

(5) Top of handraU gripping swfaces shall be 
mounted between 34 in and 38 tn (865 mm and 
965 mm) above ramp swfaces. 

(6) Ends of handrails shall be either rowided 
or returned smoothly to floor, wall or post. 

(7) Handrails shall not rotate within their 
fittings. 

4.8.6 Cross Slope and Surfaces. The cross 
slope of ramp surfaces shall be no greater than 
1:^. Ramp surfaces shall comply with 4.5. 
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4.8.7 Edge Protection. Ramps and landings 
with drop-offs ^aU have curbs, walls, railings, 
or projecting surfaces that prevent people from 
sllpplrig off the ramp. Curbs shall be a mini¬ 
mum of 2 In (50 mm) high (see Fig. 17). 

4.8.8 Outdoor Condlttmie. Outdoor ramps 
and their approaches shall be designed so that 
water will not acciunulate on walking surfaces. 

4.9 Stairs. 

4.9.1* Minimum Number. Stairs required to 
be accessible by 4.1 shall comply with 4.9. 

4.9.2 Treads and Risers. On ar^ given 
flight of stairs, all steps shall have ur^orm 
riser heights and uniform tread widths. Stair 
treads shall be no less than 11 In (280 mm) 
wide, measured from riser to riser (see Fig. 
18(a)). Open risers are not permitted. 

4.9.3 Nosings. The undersides of nosings 
shall not be abrupt. The radius oS curvature at 
the leadlrig edge oi the tread shall be no greater 
than 1/2 In (13 mm). Risers shall be sloped or 
the underside of the nosing shall have an arrgle 
not less than 60 degrees fri^ the horizontal. 
Nosings shall project no more than 1-1/2 In 
(38 mm) (see Fig. 18). 

4.9.4 Handmils. Stairways shall have hand¬ 
rails at both sides of all stairs. Handrails shall 
comply with 4.26 and shall have the following 
features; 

(1) Handrails shall be continuous along 
both sides of stairs. The Inside handrail on 
switchback or dogl^ stairs shall always be 
continuous (see Fig. 19(a) and (b)). 

(2) If handrails are not continuous, they 
shall extend at least 12 in (305 mm) beyond the 
top riser and at least 12 in (305 mm) plus the 
width of one tread beyond the bottom riser. At 
the top, the extension shall be parallel with the 
floor or ground surface. At the bottom, the 
handrail shall continue to slope for a distance 
of the width of one tread from the bottrxn riser; 
the remainder o( the extension shall be hori¬ 
zontal (see Fig. 19(c) and (d)). Handrail exten¬ 
sions shall comply with 4.4. 

(3) The clear space between handrails and 
wall shall be 1-1/2 In (38 mm). 

(4) Gripping surfaces shall be uninterrupted 
by newel posts, other construction elements, or 
obstructions. 

(5f Tbp of handrail grQjping surface shall be 
mounted bebveen 34 in and 38 in (865 mm and 
965 mm) above stair nosings. 

(6) Ends rfhandraUs shall be either rounded 
or returned smoothly to Jloar, wall or post 

(7) Handrails shall not rotate within their 
fittings. 

4.9.5 Detectable Wemings at 8tain. 
(Reserved). 

4.9.6 Outdoor Conditions. Outdoor stairs 
and their approaches shall be designed so that 
water will not accumulate on walking surfaces. 

4.10 Elevators. 

4.10.1 General. Accessible elevators shall 
be on an accessible route and shall comply 
with 4.10 and with the ASME A17.1-1990. 
Safety Code for Elevators and Escalators. 
FYeight levators shaU. not be considered as 
meeting the requirements of this section unless 
the only elevators provided are used as combi¬ 
nation passenger and fireight eleixtiors for the 
pubUc and employees. 

4.10.2 Automatic Operation. Elevator 
operation shall be automatic. Each car shall 
be equipped with a seff-levelirig feature that 
will automatically bring the car to floor land¬ 
ings within a tolerance of 1/2 in (13 mm) 
under rated loading to zero loading conditions. 
This self-leveling feature shall be automatic 
and Independent of the operating device and 
shall correct the overtravcl or undertravel. 

4.10.3 Hall Call Buttons. Call buttons in 
elevator lobbies and halls shall be centered at 
42 In (1065 mm) above the floor. Such call 
buttons shall have visual signals to Indicate 
when each call Is registered and when each 
call Is answered. Call buttons shall be a mini¬ 
mum of 3/4 In (19 mm) in the smallest dimen¬ 
sion. The button designating the up direction 
shall be on top. (See Fig. 20.) Buttons shall be 
raised or fiush. Objects mounted beneath hall 
call buttons shall not prefect into the elevator 
lobby more than 4 in (100 mm). 

'■■Sv 
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4.10.4 Hall Lanterns. A visible and audible 
signal shall be provided at each hoistway 
entrance to Indicate which car Is answering a 
call. Audible signals shall sound once for the 
up direction and twice for the down direction or 
shall have verbal annunciators that say “up” or 
“down.” Visible signals shall have the foUovdng 
features: 

(1) Hall lantern fixtures shall be mounted so 
that their centerline is at least 72 in (1830 mm) 
above the lobby floor. (See Fig. 20.) 

(2) Visual elements shall be at least 2-1/2 in 
(64 mm) In the smallest dimension. 

(3) Signals shall be visible from the vicinity 
of the hall caU button (see Fig. 20). In-car 
lanterns located In cars, visible from the vicin¬ 
ity of haU call buttons, and conforming to the 
above requirements, shall be acceptable. 

4.10.5 Raised and Braille Characters on 
Hcrfstwaj Entrances. AH elevator hoistway 
entrances shall have raised and BraHle floor 
designations provided on both Jambs. The 
centerline of the characters sh^ be 60 In 
(1525 mm) above finish floor. Such characters 
shall be 2 in (50 mm) high and shall comply 
with 4.30.4. Permanently applied plates are 
acceptable If they are permanently fixed to the 
jambs. (See Fig. 20). 

4.10.6* Door ProtectlTe and Reopening 
Device. Elevator doors shall open and close 
automatically. They shall be provided with a 
reopening device that will stop and reopen a 
car door and hoistway door automatically If 
the door becomes obstructed an object or 
person. The device shall be capable of complet¬ 
ing these operations without requiring contact 
for an obstruction passing through the opening 
at heights of 5 in and 29 In (125 mm and 
735 mm) above finish floor (see Fig. 20). Door 
reopening devices shall remain effective for at 
least 20 seconds. After such an interval, doors 
may close In accordance with the requirements 
of ASMEAi 7.1-1990. 

4.10.7* Door and Signal liming for Hall 
Calls. The minimum acceptable time from 
notification that a car Is answering a call until 
the doors of that car start to close shall be 
calculated from the following equatlori; 

T = D/(1.5 ft/s) or T = D/(445 mm/s) 

where T total time in seconds and D distance 
(In feet or millimeters) from a point in the lobby 
or corridor 60 In (1525 mm) directly In front of 
the farthest call button controlling that car to 
the centerline of its hoistway door (see Fig. 21). 
For cars with in-car lanterns. T begins when 
the lantern Is visible from the vicinity of hall 
caU buttons and an audible signal is sounded. 
The minimum acceptable notficaUon time shaU 
be 5 seconds. 

4.10.8 Door Delay for Car Calls. The 
minimum time for elevator doors to remain 
fully open in response to a car call shall be 
3 seconds. 

4.10.9 Floor Plan of Elevator Cars. The 
floor area of elevator cars shall provide space 
for wheelchair users to enter the car. maneuver 
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4.10.12 Car Comtrola 

acceptmble 

1 
1 

80 min 

2030 

D distance in fe 

Fig. 21 
Graph of Timing Equation 

within reach of controls, and exit from the car. 
Acceptable door opening and inside dimensions 
shall be as shown in Fig. 22. The clearance 
between the car platform sill and the edge of 
any hoistway landing shall be no greater than 
1-1/4 in (32 mm). 

4.10.10 Floor Surfaces. Floor surfaces shall 
comply with 4.5. 

4.10.11 niumlnatlon Levels. The level of 
lUiunination at the car controls, platform, and 
car threshold and landing sill shall be at least 
5 footcandles (53.8 lux). 

4.10.12* Car Controls. Elevator control 
panels shall have the following features: 

(1) Buttons. All control buttons shall be at 
least 3/4 in (19 mm) in their smallest dimen¬ 
sion. They shaU. be raised or flush. 

(2) Tactile. Braille, and Visual Control Indi¬ 
cators. AU control buttons shall be designated 
by Braille and by raised standard alphabet 
characters for letters, arable characters for 
numerals, or standard symbols as shown tn 
Fig. 23(a). and as required in ASMEA17.1-1990. 
Raised and Braille characters and symbols 
shall compfy with 4.30. The call button for the 
main entiy floor shall be designated by a raised 
star at the left of the floor designation (see Fig. 
23(a)). All raised designations for control but¬ 
tons shall be placed Immediate^ to the left of 
the button to which they apply. Applied plates. 

36 min 

915 

(a) 

Fig. 22 
Minimum Dimensions of Elevator Cars 

permanently attached, are an acceptable 
means to provide raised control designations. 
Floor buttons shaft be provided with visual 
indicators to show when each call is registered. 
The visual indicators shaft be extinguished 
when each call is answered. 

(3) Height. Aft floor buttons shaft be no 
hi^er than 54 in (1370 mm) above the Jinish 
floor for side approach and 48 in (1220 mm) 
forfront approach. Emergency controls, includ¬ 
ing the emergency alarm and emergerx:y stop, 
shaft be grouped at the bottom of the panel 
and shaft have their centerlines no less than 
35 in (890 mm) above the finish floor (see Fig. 
23(a) and (b)). 
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4.10.13* Car Position Indicators 

(4) Location. Controls shall be located on a 
front wall If cars have center opening doors, 
and at the side wall or at the front wall next 
to the door If cars have side opening doors 
(see Fig. 23(c) and (d)). 

4.10.13* Car Position Indicators. In 
elevator cars, a visual car position Indicator 
shall be provided above the car control panel 
or over the door to show the position of the 
elevator In the hoistway. As the car passes or 
stops at a floor served by the elevators, the 
corresponding numerals shall Illuminate, 

and an audible signal shall sound. Numerals 
shall be a minimum of 1/2 In (13 mm) high. 
The audible signal shall be no less than 
20 decibels with a frequency no higher than 
1500 Hz. An automatic verbal announcement 
of the floor number at which a car stops or 
which a car passes may be substituted for the 
audible sign^. 

4.10.14* Emergency Communications. 
If provided, emergency two-way communica¬ 
tion systems between the elevator and a point 
outside the hoistway shaU comply with ASME 
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4.11 Platform lifts (Wheelchair 

A17.1-1990. The highest operable part of a 
two-way communication ^tem shall be a 
maximum of 48 In (1220 mm) from the floor 
of the car. It shall be identified by a raised 
symbol and letterliig complying with 4.30 and 
located adjacent to the device. If the system 
uses a handset then the length of the cord 
from the panel to the handset shall be at 
least 29 In (735 mm), (f the system is located 
in a closed compartment the compartment door 
hardivare shall cor\form to 4.27, Controls and 
Operating Mechanisms. The emergency tnter- 
comrrumlcatlon system shall not require voice 
communication. 

4.11 Platfonn Lifts (Wheelchair 
Uftsi. 

4.11.1 Location. Platform Ufts (wheelchair 
lifls) permuted by 4.1 shall comply with the 
requirements of 4.11. 

4.11.2* Other Requirements. If platform 
lifts (wheelchair ((/Is) are used, they i^all 
compty with 4.2.4. 4.5. 4.27. and ASMEA17.1 
Safety Code for Elevators and Escalators, 
SectbonXX, 1990. 

4.11.3 Entrance. If platform lifts are used 
then they shall facilitate unassisted entry, 
operation, and exU from the lift in corrqrUance 
with 4.11.2. 

4.12 V^dows. 

4.13.3 Gates. Gates, including ticket gates, 
shall meet all applicable specifications of 4.13. 

4.13.4 Double-Leaf Doorways, if doorways 
have two iruiependently operated door leaves, 
then at least one leaf shall meet the specifica¬ 
tions In 4.13.5 and 4.13.6. That leaf shall be 
an active leaf. 

4.13.5 Clear Width. Doorways shall have a 
minimum clear opening of 32 In (815 mm) with 
the door open 90 degrees, measured between 
the face of the door and the opposite stop (see 
Fig. 24(a). (b), (c). and (d)). Openings more than 
24 In (610 mm) In depth shall comply with 
4.2.1 and 4.3.3 (see Fig. 24(e)). 

EXCEPTION: Doors not requitingfuU user 
passage, such as shallow closets, may have 
the clear opening reduced to 20 in (510 mm) 
minimum. 

4.13.6 Bianeuverlng Clearances at 
Doors. Minimum maneuvering clearances at 
doors that are not automatic or power-assisted 
shall be as shown in Fig. 25. The floor or 
ground area within the required clearances 
shall be level and clear. 

EXCEPTION: Entry doors to acute care hospital 
bedrooms for In-patlents shall be exempted 
from the requirement for space at the latch 
side of the door (see dimension in Fig. 25) 
If the door is at least 44 in (1120 mm) wide. 

4.12.1* General. (Reserved). 

4>12.2* unndow Hardware. (Reserved). 

4.13 Doors. 

4.13.1 General. Doors required to be acces¬ 
sible by 4.1 shall comply with the requirements 
of 4.13. 

4.13.2 Rerolying Doors and Turnstiles. 
Revolving doors or turnstiles shall not be 
the only means of passage at an accessible 
entrance or along an accessible route. An 
accessible gate or door shall be provided adja¬ 
cent to the turnstile or revolving door and shall 
be so designed as to facilitate the same use 
pattern. 

4.13.7 Two Doors In Series. The minimum 
space between two hinged or pivoted doors In 
series shall be 48 In (1220 mm) plus the width 
of any door swinging Into the space. Doors in 
series shall swing either in the same direction 
or away from the space between the doors 
(see Fig. 26). 

4.13.8* Thresholds at Doorways. 
Thresholds at doorways shall not exceed 3/4 in 
(19 mm) In height for exterior sliding doors or 
1/2 In (13 mm) for other types of doors. Raised 
thresholds and floor level changes at accessible 
doorways shall be beveled with a slope no 
greater than 1:2 (see 4.5.2). 

4.13.9* Door Hardware. Handles, pulls, 
latches, locks, and other operating devices on 
accessible doors shall have a shape that is ea^ 
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to grasp with one hand and does not require 
tight grasping, tight pinching, or twisting of 
the wrist to operate. Lever-operated mecha- 
nlsms, push-type mechards^, and U-shaped 
handles are acceptable designs. When sliding 
doors are fully open, operating hardware shall 
be exposed and usable from both sides. Hard¬ 
ware required for accessible door passage shall 
be mounted no higher than 48 in (1220 rrvn) 
above finished floor. 

4.13.10* Door Clooeis. If a door has a 
closer, then the sweep period of the closer 
shall be adjusted so that from an open posi¬ 
tion of 70 degrees, the door will take at least 
3 seconds to move to a point 3 In (75 mm) 
from the latch, measur^ to the leading edge 
of the door. 

4.13.11* Door Opening Force. The maxi¬ 
mum force for pushbig or pulling open a door 
shall be as follows: 

(1) Fire do<»a shall have the minimum 
opening force allowable by the appropriate 
administrative authority. 

(2) Other doors. 

(a) exterior hinged doors: (Reserved). 

(b) Interior hinged doors: 5 Ibf (22.2N) 

(c) sliding or folding doors: 5 Ibf (22.2N) 

These forces do not appty to the force required 
to retract latch bolts or disengage other devices 
that may hold the door In a closed position. 
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18 min. 24 prtftmd 
455 

NOTE:x» 12 In (305 mm) if door has both a 

closer and latch. 

Front Approaches — Swinging Doors 

NOTE: X = 36 in (915 mm) minimum if y = 60 in 
(1525 mm); x = 42 in (1065 mm) minimum if y = 
54 in (1370 mm). 

i<^ 

r 
NOTE: y = 48 in (1220 mm) minimum if door has 

both a latch and closer. 

Hinge Side Approaches — Swinging Doors 

NOTE: y = 54 in (1370 mm) minimum if door has 

closer. 

NOTE: y = 48 in (1220 mm) minimum If door has 

closer. 

Latch Side Approaches — Swinging Doors 

NOTE: All doors in alcoves shall comply with the clearances for front approaches 

Fig. 25 
Maneuvering Clearances at Doors 
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Front Approach — Sliding Doors 
and Folding Doors 

Slide Side Approach — SHdlng Doors 
and Folding Doors 

Latch'Side Approach — Sliding Doors and Folding Doors 

NOTE: All doors in alcoves shall comply with the clearances for front approaches. 

Fig. 25 
Maneuvering Clearances at Doors (Continued) 
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4.14 Entrances 

4.13.12* Automatic Doors and Power- 
Assisted Doors. If an automatic door Is 
used, then It shall comply with ANSI/BHMA 
A156.10-1985. Slowty opening, low-powered, 
automatic doors shaU conyjly with ANSI 
A156.19-1984. Such doors shall not open to 
back check faster than 3 seconds and shall 
require no more than 15 Ibf (66.6N) to stop 
door movement. If a power-assisted door Is 
used. Its door-opening force shall comply with 
4.13.11 and Its closing shall conform to the 
requirements in ANSI A156.19-1984. 

4.14 Entrances. 

4.14.1 Minimum Number. Entrances 
required to be accessible by 4.1 shall be part of 
an accessible route complying with 4.3. Such 
entrances shall be connected by an accessible 
route to public transportation stops, to acces¬ 
sible parking and passenger loading zones, 
and to public streets or sidewalks if available 
(see 4.3.2(1)). They shall also be connected by 
an accessible route to all accessible spaces or 
elements within the building or facility. 

4.14.2 Service Entrances. A service 
entrance shall not be the sole accessible 
entrance unless It Is the onfy entrance to a 
building or facility (for example, in a factory 
or garage). 

4.15 Drinking Fountains and Water 

Coolers. 

4.15.1 Minimum Number. Drtnktng foun¬ 
tains or water coolers required to be accessible 
by 4.1 shall comply with 4.15. 

4.15.2* Spout Height. Spouts shall be no 
higher than 36 in (915 mm), measured from 
the floor or groimd surfaces to the spout outlet 
(see Fig. 27(a)). 

4.15.3 Spout Location. The spouts of 
drinking fountains and water coolers shall be 
at the front of the unit and shall direct the 
water flow In a trajectory that Is parallel or 
nearly parallel to the front of the unit. The 
spout shall provide a flow of water at least 4 in 
(100 mm) high so as to allow the Insertion of a 
cup or glass imder the flow of water. On an 
accessible drinking fountain with a round or 

oval bowL the spout must be positioned so the 
flow of water is within 3 in (75 mm) of the front 
edge of the fountain. 

4.15.4 ControM. Controls shall comply with 
4.27.4. Unit controls shall be front mounted or 
side mounted near the front edge. 

4.15.5 Clearances. 

(1) Wall- and post-mounted cantilevered 
units shall have a clear knee space between 
the bottom of the apron and the floor or 
ground at least 27 tn (685 mm) high. 30 In 
(760 mm) wide, and 17 in to 19 In (430 mm 
to 485 mm) deep (see Fig. 27(a) and (b)). Such 
units shall also have a minimum clear floor 
space 30 in by 48 In (760 mm by 1220 mm) to 
allow a person In a wheelchair to approach the 
unit facing forward. 

(2) Free-standing or built-in units not having 
a dear space under them shall have a dear 
floor space at least 30 In by 48 In (760 mm by 
1220 mm) that allows a person In a wheelchair 
to make a paralld approach to the unit (see 
Fig. 27(c) and (d)). Ihls dear floor space shall 
compfy with 4.2.4. 

4.16 Water Closets. 

4.16.1 General. Accessible water closets 
shall comply with 4.16. 

4.16.2 Clear Floor Space. Clear floor space 
for water closets not In stalls shall comply with 
Fig. 28. Clear floor space may be arranged to 
allow either a left-handed or right-handed 
approach. 

4.16.3* Height. The height of water closets 
shall be 17 In to 19 In (430 mm to 485 mm), 
measured to the top of the toilet seat (see Fig. 
29(b)). Seats shall not be sprung to return to a 
lifted position. 

4.16.4* Grab Bars. Grab bars for water 
closets not located In stalls shall comply with 
4.26 and Fig. 29. The grab bar behind the water 
closet shall be 36 in (915 mm) minimum. 

4.16.5* Flush Controls. Flush controls 
shall be hand operated or automatic and shall 
comply with 4.27.4. Controls for flush valves 
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! 
1 4.17 ToUet StaUs 
'1 

shall be movmted on the wide side of toilet 4.17 ToUet Stalls. 
areas no more than 44 In (1120 mm) above 
the floor. 4.17.1 Location. Accessible toilet stalls shall 

4.16.6 Dispensen. Toilet paper dispensers 
be on an accessible route and shall meet the 
requirements (d* 4.17. 

shall be Installed within reach, as shown in 
Fig. 29(b). Dispensers that control delivery, or 4.17.2 Water Closets. Water closets in 
that do not permit continuous paper Jlow, shall accessible stalls shall comply with 4.16. 
not be used. 
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4.17 ToUet Stans 

4.17.3* Sise and Anandement. The size 
and arrangement of the standard toilet staU 
shall comply with Fig. 30(a). Standard Stall 
Standard toilet stalls with a minimum depth 
of 56 In (1420 mm) (see Fig. 30(a)) shall have 
wall-mounted water closets. If the depth of a 
standard toilet stall Is Increased at least 3 In 
(75 mm), then a floor-mounted water closet 
may be used. Arrangements shown for stan¬ 
dard toilet stalls may be reversed to allow 
either a left- or right-hand approach. Addi¬ 
tional stalls shall be provided In conformance 
with 4.22.4. 

is technically infeasible or where plwnbing code 
requirements prevent combining existing stalls to 
provide space, either aUemate stall (Fig. 30(b)) 
may be provided in Ueu of the standard stcdl 

4.17.4 Toe Clearances. In standard stalls, 
the front partition and at least one side parti¬ 
tion shall provide a toe clearance of at least 
9 In (230 mm) above the floor. If the depth of 
the stall is greater than 60 In (1525 mm), then 
the toe clearance Is not required. 

4.17.5* Doors. Toilet stall doors, intruding 
door hardware, shall comply with 4.13. If toilet 
stall approach Is from the latch side of the staU 
door, clearance between the door side of the 

EXCEPTION: In distances of alteration work 
where provision of a standard staU (Fig. 30(a)) 
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4.19 Lavatories and lilrrora 

stall and any obstwction way be reduced to a 
mtntmum of 42 in (1065 mm) (Fig. 30). 

4.17.6 Grab Bare. Grab bars complying with 
the length and positioning shown in Fig. 30(a). 
(b). (c). and (d) shall be provided. Grab bars 
may be mounted with ai^ desired method as 
long as they have a gripping surface at the 
locations shown and do not obstruct the re¬ 
quired clear floor area. Grab bars shall comply 
with 4.26. 

4.18 Urinals. 

4.18.1 GeneraL Accessible urinals shall 
comply with 4.18. 

clear floor space shall adjoin or overlap an 
accessible route and shall extend a maximum 
of 19 in (485 mm) underneath the lavatory 
(see Fig. 32). 

4.19.4 Exposed Pipes and 8uifiices. Hot 
water and drain pipes under lavatories shall 
be insulated or otherwise configured to protect 
against contact There shall be no sharp or 
abrasive surfaces under lavatories. 

4.19.5 Faucets. Faucets shall comply with 
4.27.4. Lever-operated, push-type, and elec¬ 
tronically controlled mechanisms are examples 
of acceptable designs, (f self-closing valves are 

4.18.2 Height. Urinals shall be stall-type or 
wall-hung with an elongated rim at a maximum 
of 17 in (430 mm) above the finish floor. 

4.18.3 Clear Floor 8pace. A clear floor 
space 30 in by 48 in (760 mm by 1220 mm) 
shall be provided in front of urinals to aUow 
forward approach. This clear space shall 
adjoin or overlap an accessible route and shall 
comply with 4.2.4. Urinal shields that do not 
extend beyond the front edge of the urinal rim 
may be provided xuith 29 (n (735 mm) clearance 
between them. 

4.18.4 Flush Controls. Flush controls shall 
be hand operated or automatic, and shall com¬ 
ply with 4.27.4, and shall be mounted no more 
than 44 in (1120 mm) above the finish floor. 

4.19 Lavatories and Bflrrors. 

4.19.1 GeneraL The requirements of 4.19 
shall apply to lavatory flxtures, vanities, and 
built-in lavatories. 

4.19.2 Height and Clearances. Lavatories 
shall be moimted with the rim or counter sur¬ 
face no higher than 34 In (665 mm) above the 
finish floor. Provide a clearance of at least 29 in 
(735 mm) above the finish floor to the bottom of 
the apron. Knee and toe clearance shall comply 
with Fig. 31. 

4.19.3 dear Floor Space. A clear floor 
space 30 in by 48 in (760 mm by 1220 mm) 
complying with 4.2.4 shall be provided in front 
of a Iswatoiy to allow forward approach. Such 

knee 8»nin 
clearance 205 

[6max toe 
f i50 clearance 

n/min depth 
(436 

Fig. 31 
Lavatory Clearances 

Fig. 32 
Clear Roor Space at Lavatories 
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used the faucet shall remain open for at least 
10 seconds. 

4.10.6* lOrron. Mirrors shaU be mounted 
with the bottom edge of the rejlecttng swjdce 
no higher than 40 In (1015 mm) above the 
Jinish floor (see Fig. 31). 

4.20 Bathtubs. 

4.20.1 General. Accessible bathtubs shall 
comply with 4.20. 

4.20.2 Floor Space. Clear floor space in 
front of bathtubs shall be as shown In Fig. 33. 

4.20.3 Seat. An In-tub seat or a seat at the 
head end of the tub shaU be provided as shown 
In Fig. 33 and 34. The structural strength of 
seats and their attachments shall comply with 
4.26.3. Seats shall be mounted securefy and 
shall not slip during use. 

4.20.4 Cbrab Bara. Grab bars complying 
with 4.26 shall be provided as shown In Fig. 
33 and 34. 

4.20.5 Control!. Faucets and other controls 
complying with 4.27.4 shall be located as 
shown In Fig. 34. 

4.20.6 Shower Unit. A shower spray unit 
with a hose at least 60 In (1525 mm) long that 
can be used both as a fixed shower head and 
as a hand-held shower shall be provided. 

4.20.7 Bathtub Enclosures. If provided, 
enclosures for bathtubs shall not obstruct 
controls or transfer fiom wheelchairs onto 
bathtub seats or Into tubs. Enclosures on 
bathtubs shall not have tracks mounted on 
their rims. 

4.21 Shower Stalls. 

4.21.1* General. Accessible shower stalls 
shall comply with 4.21. 

4.21.2 Slse and Clearances. Except as 
specified In 9.1.2, shower stall size and clear 
floor space shall comply with Fig. 35(a) or (b). 
The shower stall In Fig. 35(a) shall be 36 In by 
36 In (915 mm 915 mm). Shower stalls 
required by 9.1.2 shall comply with Fig. 57(a) 

or (b). The shower stall In Fig. 35(b) will fit Into 
the space required for a bathtub. 

4.21.3 Seat. A seat shall be provided In 
shower stalls 36 In by 36 In (915 mm by 
915 mm) and shall be as shown In Fig. 36. The 
seat shall be mounted 17 In to 19 In (430 mm 
to 465 mm) finom the bathroom floor and shall 
extend the full depth of the stall. In a 36 In by 
36 In (915 mm by 915 mm) shower stall, the 
seat Shan be on the waU opposite the controls. 
Where a fixed seat is provided tna30 tnby 
60 tn minimum (760 mm by 1525 mm) shower 
stall it shall be a folding type and shall be 
mounted on the wall acDacent to the controls 
as shown tn Fig. 57. The structural strength 
of seats and their attachments shaU comply 
with 4.26.3. 

4.21.4 Grab Bars. Grab bars complying with 
4.26 shaU be provided as shown In Fig. 37. 

4.21.5 Controls. Faucets and other controls 
compl)rlng with 4.27.4 shaU be located as 
shown In Fig. 37. In shower staUs 36 In by 
36 In (915 mm by 915 mm). aU controls, 
faucets, and the shower unit shaU be mounted 
on the side waU opposite the seat. 

4.21.6 Shower Unit. A shower spray unit 
with a hose at least 60 In (1525 mm) long that 
can be used both as a fixed shower head and 
as a hand-held shower shaU be provided. 

EXCEPTION: In unmonttoredfacilities where 
vandalism is a consideration, a fixed shower 
head mounted at48tn (1220 mm) above the 
shower floor may be used tn lieu of a handheld 
shower head. 

4.21.7 Curbs. If provided, cuibs in shower 
stalls 36 In by 36 In (915 mm by 915 mm) 
shaU be no higher than 1/2 tn (13 mm). Shower 
stalls that are 30 In by 60 In (760 mm by 
1525 mm) minimum shaU not have curbs. 

4.21.8 Shower Enclosures, if provided, 
enclosures for shower stalls shaU not obstruct 
controls or obstruct transfer from wheelchairs 
onto shower seats. 

4.22 Toilet Rooms. 

4.22.1 iriwiiwum Number. Toilet facilities 
required to be accessible by 4.1 shall comply 
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4.22 Toilet Rooms 

with 4.22. Accessible toilet rooms shall be on 
an accessible route. 

4.22.2 Doors. AD doors to accessible toDet 
rooms shaU comply with 4.13. Doors shaU not 
swing into the clear floor space required for 
any ^ure. 

4.22.3* Clear noor Space. The accessible 
fixtures and controls required in 4.22.4, 4.22.5, 
4.22.6, and 4.22.7 shaD be on an accessible 
route. An unobstructed turning space comply¬ 
ing with 4.2.3 shaU be provided within an 
accessible toilet room. The clear floor space at 
fixtures and controls, the accessible route, and 
the turning space may overlap. 

4.22.4 Water Closets, if toilet stalls are 
provided, then at least one shaU be a standard 

toilet staU complying with 4.17; where 6 or 
more stalls are provided. In addition to the stall 
comp^ing with 4.173, at least one stall 36 in 
(915 mm) wide with an <mtward swinging, self¬ 
dosing door and parallel grab bars complying 
with Fig. 30(d) and 4.26 shall be provided. 
Water dosets tn such stalls shaU comply with 
4.16. If water closets are not In stalls, then at 
least one shaU comply with 4.16. 

4.22.5 Urinals. If urinals are provided, then 
at least one shaU comply with 4.18. 

4.22.6 Lavatoiles and Mirrors. If lavatories 
and mirrors are provided, then at least one of 
each shaU compty with 4.19. 

4.22.7 Controls and Dispensers. 
If controls, dispensers, receptacles, or other 

36-In by 36-in 
(915-nrtm by 915-mtn) Stall 

30-In 1^ 60-In 
(760-mm by 1525-mm) Stall 

Fig. 35 
Shower Size and Clearances 
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4.23 Bathrooms, Bathing Facilities, and Shower Rooms 

23 max 
582 

Fig. 36 
Shower Seat Design 

equipment are provided, then at least one of 
each shall be on an accessible route and shall 
compty with 4.27. 

4.23 Bathrooms. Bathing Facilities, 
and Shower Rooms. 

4.23.1 Minimum Number. Bathrooms, 
bathing facilities, or shower rooms required 
to be accessible by 4.1 shall compty with 4.23 
and shall be on an accessible route. 

4.23.2 Doors. Doors to accessible bathrooms 
shall comply with 4.13. Doors shall not swing 
Into the floor space required for ar^ fixture. 

4.23.3* Clear Floor Space. The accessible 
fixtures and controls required In 4.23.4. 4.23.5. 
4.23.6. 4.23.7. 4.23.8. and 4.23.9 shall be on 
an accessible route. An unobstructed turning 

cvwwvwt kWWWV' 

36*in by 36-in (915-mmby 915-mm) Stall 

?l?l lo 
SlS:i 

Side back (long) 
MOTE: Shower head and control area may be on back (long) wall (as shown) or on either side wall. 

(b) 
30-in by 60-in (760-mm by 1525-mm) Stall 

Fig. 37 
Grab Bars at Shower Stalls 
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4.26 Handrails. Grab Bars, and Tub and Shower Seats 

Fig. 38 
Storage Shelves and Closets 

4.26 Handrails, Grab Bars, and Tub 
and Shower Seats. 

4.26.1* General. All handrails, grab bars, 
and tub and shower seats required to be acces¬ 
sible by 4.1. 4.8, 4.9. 4.16. 4.17. 4.20or4.21 
shall comply with 4.26. 

4.26.2* Size and Spacing of Grab Bars 
and Handrails. The diameter or width of the 
gripping surfaces of a handrail or grab bar 
shall be 1-1/4 in to 1-1/2 in (32 mm to 38 mm), 
or the shape shall provide an equivalent grip¬ 
ping surface. If handrails or grab bars are 
mounted adjacent to a wall, the space between 
the wall and the grab bar shall be 1-1/2 in 
(38 mm) (see Fig. 39(a). (b). (c), and (e)). Hand¬ 
rails may be located In a recess If the recess Is 
a maximum of 3 in (75 mm) deep and extends 
at least 18 In (455 mm) above the top of the rail 
(see Fig. 39(d)). 

4.26.3 Structurai Strength. The structural 
strength of grab bars, tub and shower seats, 
fasteners, and mounting devices shall meet 
the foUowlng specification: 

(1) Bending stress In a grab bar or seat 
Induced by the maximum bending moment 
from the application of 250 Ibf (1112N) shall 

be less than the allowable stress for the 
material of the grab bar or seat. 

(2) Shear stress Induced In a grab bar or 
seat by the application of 250 Ibf (1112N) shall 
be less than the allowable shear stress for the 
material of the grab bar or seat. If the con¬ 
nection between the grab bar or seat and its 
mounting bracket or other support Is consid¬ 
ered to be fully restrained, then direct and 
torsional shear stresses shall be totaled for the 
combined shear stress, which shall not exceed 
the allowable shear stress. 

(3) Shear force induced In a fastener or 
mounting device from the application of 250 Ibf 
(1112N) shall be less than the allowable lateral 
load of either the fastener or mounting device 
or the supporting structure, whichever is the 
smaller allowable load. 

(4) Tensile force induced in a fastener a 
direct tension force of 250 Ibf (1112N) plus the 
maximum moment from the application of 
250 Ibf (1112N) shall be less than the allowable 
withdrawal load between the fastener and the 
supporting structure. 

(5) Grab bars shall not rotate within thelr 
flttings. 
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4.29 Detectable Warnings 

4.29 Detectable Warnings. 

4.29.1 General. Detectable warnings required 
by 4.1 and 4.7 shall comply with 4.29. 

4.29.2* Detectable Warnings on Walking 
Surfaces. Detectable warnings shall consist 
of raised truncated dames with a diameter of 
nominal 0.9 tn (23 mm), a height of nominal 
0.2 in (5 mm) and a center-to-center spacing of 
nominal 2.35 tn (60 mm) and shall contrast 
visually with adyoining surfaces, either light-on- 
dark, or dark-on-lighL 

The material used to provide contrast shall be 
an integral part of the walking surface. Detect¬ 
able warnings used on interior surfaces shall 
differ from adjoining walking surfaces tn resil¬ 
iency or sound-on-cane contact. 

4.29.3 Detectable Warnings on Doors 
To Haxardous Areas. (Reserved). 

4.29.4 Detectable Warnings at Stairs. 
(Reserved). 

4.29.5 Detectable Warnings at 
Hazardous Vehicular Areas, if a walk 
crosses or ac^olns a vehicular way, and the 
walking surfaces are not separated by curbs, 
railings, or other elements between the pedes¬ 
trian areas and vehicular areas, the boundary 
between the areas shall be defined by a con¬ 
tinuous detectable warning which ts 36 In 
(915 mm) wide, complying with 4.29.2. 

4.29.6 Detectable Warnings at 
Reflecting Pools. The edges of reflecting 
pools shall be protected by railings, walls, 
curbs, or detectable warnings complying 
with 4.29.2. 

4.29.7 Standardization. (Reserved). 

4.30 Signage. 

4.30.1* General. Signage required to be 
accessible by 4.1 shall comply with the 
applicable proirisions of 4.30. 

4.30.2* Character Proportion. Letters and 
numbers on signs shall have a wldth-to-helght 
ratio between 3:5 and 1:1 and a stroke-wldth- 
to-helght ratio between 1:5 and 1:10. 

4.30.3 Character Height. Characters and 
numbers on signs shall be sized according to 
the viewing distance from which they are to 
be read. The minimum height is measured using 
an upper case X. Lower case characters are 
permuted 

Height Above Minimum 
Finished Floor Character Height 

Suspended or Projected 3 in. (75 mm) 
Overhead in minimum 

compliance with 4.4.2 

4.30.4* Raised and Brailled Characters 
and Pictoridl Symbol Signs 
(Pictograms). Letters and numerals shall be 
raised 1/32 In. upper case, sans serif or simple 
serf type and shall be accompanied wUh Grade 
2 Braide. Raised characters shaU be at least 
5/8 In (16 mm) high, but no higher than 2 In 
(50 mm). Pictograms shall be accompanied by 
the equivalent verbal description placed directly 
below the pictogram. The border dimension of 
the pictogram shall be6tn (152 mm) minimum 
in height 

4.30.5* Finish and Contrast. The charac¬ 
ters and background of signs shall be eggshell 
matte, or other non-glare j^ish. Characters and 
symbols shall contrast with their background 
— either light characters on a dark background 
or dark characters on a light background. 

4.30.6 Mounting Location and Height. 
Where permanent tdentfreation is provided for 
rooms and spaces, signs shall be installed on 
the wan adjacent to the latch side of the door. 
Where there ts no wall space to the latch side 
of the door, including at double leaf doors, 
signs shaU be placed on the nearest adjacent 
waU. Mounting height shaU be 60 in (1525 mm) 
above the finish floor to the centerUne of the 
sign. Mounting location for such signage shaU 
be so that a person may approach within 3 tn 
(76 mm) of signage without encountering pro¬ 
truding objects or standing within the swing 
of a door. 

4.30.7* Symbols of Accessibility. 

(1) Facilities and elements required to be 
identffied as accessible by 4.1 shaU use the 
International symbol of accessibility. The 
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symbol shall be displayed as shown in 
Pig. A3(a) and (b). 

(2) Volume Control Telephones. Telephones 
required to have a volume control by 4.1.3(17}(bf 
shall be identified by a sign containing a depic¬ 
tion of a telephone handset with radiattng sound 
ivaves. 

(3) Text Telephones. Text telephones required 
by 4.1.3 (17)(c) shall be identified by the interna¬ 
tional TDD symbol (Fig 43(c)). In addition, if a 
facility has a public text telephone, directional 
signage indicating the location of the nearest 
text telephone shall be placed cufacent to all 
banks of tdephones which do not contain a text 
telephone. Such directional signage shall include 
the international TDD symboL If a facility has no 
banks of telephones, the directional signage 
shall be provided at the entrance (e.g., tn a 
buHdtng directory). 

(4) Assisttve Listening Systems. In assembly 
areas where permanently installed assisttve 
listening systems are required by 4.1.3(19)(b) 
the availability of such systems shall be identl- 
Jied with signage that includes the international 
symbol of access for hearing loss (Pig 43(d)). 

4.30.8* Illumination Levels. (Reserved). 

4.31 Telephones. 

4.31.1 General. Public telephones required 
to be accessible by 4.1 shaU compfy with 4.31. 

4.31.2 dear Floor or Ground Space. A 
clear floor or ground space at least 30 in by 
48 in (760 nun by 1220 nun) that allows 
either a forward or parallel approach by a 
person using a wheelchair shall be provided 
at telephones (see Fig. 44). The clear floor or 
ground space shall compty with 4.2.4. Bases, 
enclosures, and fixed seats shall not impede 
approaches to telephones by people who use 
wheelchairs. 

4.31.3* Mounting Height. The highest 
operable part of the telephone shall be within 
the reach ranges specified in 4.2.5 or 4.2.6. 

4.31.4 Protruding Objects. Telephones 
shall comply with 4.4. 
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Fig. 43 
International Symbols 
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4.31 Telephones 

4.31.S Hearing Aid Conq>atible and normal, shall be provided in accordance with 

Volume Control Telephones Required 4.1.3. If an automatic reset is provided then 

by 4.1. 18 dbA may be exceeded. 

(1) Telephones shall be hearing aid 
conpottbte. 

4.31.6 Controls. Telephones shall have 
pushbutton controls where service for such 
equipment Is available. 

(2i Volume controls, capable of a mtntmum 
of 12 dbA and a maxinmm of 18 dbA above 
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4.32 Fixed or Built-in Seating and Tables 

4.31.7 Telefdione Books. Telephone books. 
If provided, shall be located tn a position that 
complies with the reach ranges specified tn 4.2.5 
and 4.2.6. 

4.31.8 Cord Length. The cord from the 
telephone to the handset shaU be at least 
29 in (735 mm) long. 

4.31.9* Text Telephonee Required 
by 4,1, 

(1) Text telephones used with a pay telephone 
shall be permanenOy affixed within, or adjacent 
to, the t^phone enclosure. If an acoustic cou¬ 
pler is used, the telephone cord shall be syffl- 
ciently long to allow connection of the text 
telephone and the telephone receiver. 

(2) Pay telephones designed to accommodate 
a portable text telephone shall be equipped with 
a shdf and an electrical outlet within or adja¬ 
cent to the telephone enclosure. The telephone 
handset shall be capable of being placed flush 
on the surface of the she^. The shi^ shall be 
capable of accommodating a text telephone and 
shall have 6 in (152 mm) minimum vertical clear¬ 
ance in the area where the text telephone is to 
beplaced. 

(3) Equivalent faciUtation may be provided. 
For example, a portable text telephone may be 
made available in a hotel at the registration 
desk if it is available on a 24-hour basis for 
use with nearby pubUc pay telephones. In (his 
instance, at least one pay telephone shall 
comply with paragraph 2 of this section. In 
addition, if an acoustic coupHer is used, the 
telephone handset cord shall be sufficiently long 
so as to allow connection of the text telq)hone 
and the telephone receiver. Directional signage 
shall be provided and shall comply with 4.30.7. 

4.32 Fixed or Built-in Seating and 
Tables. 

4.32.1 Mlnimim Number. Fixed or built-in 
seating or tables requked to be accessBile by 
4.1 shall conqily with 4.32. 

4.32.2 Seating. If seating spaces for people 
in wheelchairs are provided at fixed tables or 
coimters, clear floor space ccxnplylng with 
4.2.4 shall be provided. Such clear l^r space 

shall not overlap knee space by more than 
19 in (485 mm) (see Fig. 45). 

4.32.3 Knee Clearances. If seating for 
people in wheelchairs is provided at tables or 
counters, knee spaces at least 27 in (685 mm) 
high. 30 in (760 mm) wide, and 19 in (485 mm) 
deep shall be provided (see Fig. 45). 

4.32.4* Height of Tables or Counters. 
The tops of accessible tables and counters shaU 
be frxun 28 in to 34 in (710 mm to 865 mm) 
above the finish floor or ground. 

4.33 Assembly Areas. 

4.33.1 Minimum Number. Assembly and 
associated areas required to be accessi^ by 
4.1 shaU comply with 4.33. 

4.33.2* Mse of Wheelchair Locations. 
E^ch wheelchair location shall provide mini¬ 
mum clear groimd or floor spaces as shown 
in Fig. 46. 

4.33.3* Placement of Wheelchair 
Locations. Wheelchair areas shall be an inte¬ 
gral part of any flxed seating plan and shall be 
provided so os to provide people tvUh physical 
dUsabUtties a choice of admission prices and 
lines of sight comparable to those for members 
of the general pubUc. They shall adjoin an 
accessible route that also serves as a means 
of egre^ in case of emergency. At least one 
companion fixed seat shall be provided next to 
each wheelchair seating area When the seating 
capacity exceeds 300. wheelchair spaces shall 
be provided to more than one location. Readily 
removable seats may be installed in wheelchair 
spaces when the spaces are not required to 
accommodate wheelchair users. 

EXCEPTION: AccessMe viewing positions may 
be clustered for bleachers, balconies, and other 
areas having sight lines that require slopes of 
greater than 5 percent Equivalent accessible 
viewing positions may be located on levels 
having accessible egress. 

4.33.4 Surfaces. The ground or floor at 
wheelchair locations shall be level and shall 
cranply wtth 4.5. 
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4.33 Assembty Areas 
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5.0 Restauxants and Cafeterias 

RESTAURANTS AND 
CAFETERIAS. 

5.1* GaneraL Except as specified or modi¬ 
fied In this section, restaurants and cafeterias 
shall comply with the requirements of 4.1 to 
4.35. Where fixed tables (or dining counters 
where food is consumed but there is no service) 
are provided, at least 5 percent, but not less 
than one. of the fixed tables (or a portion of 
the dining cotmter) shall be accessible and 
shall compty with 4.32 as required in 4.1.3(18). 
In establishments where separate areas are 
designated for smoking and non-smoking 
patrons, the required number of accessible 
fixed tables (or counters) shall be propor- 
tlonalfy distributed between the smoking and 
non-smoking areas. In new construction, and 
where practicable in alterations, accessible 
fixed tables (or counters) shall be distributed 
throughout the space or facility. 

5.2 Counters and Bars, where food or 
drink is served at counters exceeding 34 in 
(865 mm) in height for consumption by cus¬ 
tomers seated on stocks or standing at the 
counter, a portion of the main counter which 
is 60 in (1525 mm) in length minimum shall 
be provided in compliance with 4.32 or service 
shall be available at accessible tables within 
the same area. 

5.3 Access Aisles. All accessible fixed 
tables shall be accessible by means of an 
access aisle at least 36 in (915 mm) clear 
between parallel edges of tables or between 
a wall and the table edges. 

5.4 DInind Areas, in new construction, all 
dining areas, including raised or sunken dining 
areas, loggias, and outdoor seating areas, shall 
be accessible. In non-elevator buildings, an 
accessible means of vertical access to the 
mezzanine is not required under the following 
conditions: 1) the area of mezzanine seating 
measures no more than 33 percent of the area 
of the total accessible seating area; 2) the same 
services and decor are provided in an acces¬ 
sible space usable by the general public; and. 
3) the accessible areas are not restricted to 
use by people with disabilities. In alterations, 
accessibility to raised or sunken dining areas, 
or to all parts of outdoor seating areas is not 
required provided that the same services and 
decor are provided in an accessible space 
usable by the general public and are not 
restricted to use by people with disabilities. 

5.5 Pood Service Lines. Food service 
lines shall have a minimum clear width of 
36 in (915 mm), with a preferred clear width 
of 42 in (1065 mm) to allow passage around a 
person using a wheelchair. TVay slides shall be 
mounted no higher than 34 in (865 mm) above 
the floor (see Fig. 53). If self-service shelves 

Fig. 53 
Food Service Lines 

ng.54 
TabteumnAnas 
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6.0 Medical Care Facilitlea 

are provided, at least 50 percent of each type 
must be within reach ranges specified in 4.2.5 
and 4.2.6. 

5.6 Tableware and Condiment Areas. 
Self-service shelves and dispensing devices 
for tableware, dlshware, condiments, food 
and beverages shall be Installed to comply 
with 4.2 (see Fig. 54). 

5.7 Raised Platforms, in banquet rooms 
or spaces where a head table or speaker’s 
lectern is located on a raised platform, the 
platform shall be accessible in compliance 
with 4.8 or 4.11. Open edges of a raised plat¬ 
form shall be protected by placement of tables 
or by a curb. 

5.8 Vending BSachines and Other 
Equipment. Spaces for vending machines 
and other equipment shall compty with 4.2 
and shall be located on an accessible route. 

5.9 Quiet Areas. (Reserved). 

6. BIBDICAL CARE 
- FACILITIES. 

6.1 GeneraL Medical care facilities Included 
in this section are those in which people re¬ 
ceive physical or medical treatment or care and 
where persons may need assistance in respon¬ 
ding to an emergency and where the period of 
stay may exceed twenty-four hours. In addition 
to the requirements of 4.1 through 4.35. medi¬ 
cal care facilities and buildings shall comply 
with 6. 

(1) Hospitals - general purpose hospitals, 
p^chlatrlc facilities, detoxification facilities — 
At least 10 percent of patient bedrooms and 
toilets, and aU public use and common use 
areas are required to be designed and con¬ 
structed to be accessible. 

(2) Hospitals and rehabilitation facilities 
that q>ecl£dlze In treating conditions that affect 
mobility, or units within either that specialize 
in treating conditions that affect mobility — All 
patient bedrooms and toilets, and all public 
use and common use areas are requli^ to be 
designed and constructed to be accessible. 

(3) Long term care facilities, nursing homes 
— At least 50 percent of patient bedrooms 
and toilets, and all public use and common 
use areas are required to be designed and 
constructed to be accessible. 

(4) Alterations to patient bedrooms. 

(a) When patient bedrooms are being added 
or altered as part of a planned renovation of an 
entire wing, a department, or other discrete 
area of an existing medical facility, a percent¬ 
age of the patient bedro<»ns that are being 
added or altered shall compty with 6.3. 'The 
percentage of accessible rooms provided shall 
be consistent with the percentage of rooms 
required to be accessible by the applicable 
requirements of 6.1(1), 6.1(2), or 6.1(3). until 
the number of accessible patient bedrooms in 
the facility equals the overall number that 
would be required if the facility were newly 
constructed. (For example, if 20 patient bed¬ 
rooms are being altered in the obstetrics 
department of a hospital. 2 of the altered rooms 
must be made accessible. If, within the same 
hospital. 20 patient bedrooms are being altered 
in a unit that specializes in treating mobility 
impairments, all of the altered rooms must be 
made accessible.) Where tollet/bath rooms are 
part of patient bedrooms which are added or 
altered and required to be accessible, each 
such patient toilet/bathroom shall comply 
with 6.4. 

(b) When patient bedrooms are being added 
or altered indiividually. and not as part ^ an 
alteration of the entire area, the altered patient 
bedrooms shall comply with 6.3, unless either 
a) the number o£ accessible rooms provided in 
the department or area containing the altered 
patient bedroom equals the number of acces¬ 
sible patient bedrooms that would be required 
if the percentage requirements of 6.1(1), 6.1(2). 
or 6.1(3) were applied to that department or 
area; or b) the number of accessible patient 
bedrooms in the facility equals the overall 
number that would be required tf the facility 
were newly constructed. Where toilet/bath¬ 
rooms are part of patient bedromns which 
are added or alter^ and required to be acces¬ 
sible. each such toilet/bathroom shall comply 
with 6.4. 
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7.3* Check-out Aisles. 

(1) In new construction, accessible check-out 
aisles shall be provided in conformance with 
the table below: 

Total Chock-oot mnlmnm Nninbor 
Aialooof ot Apc—rible 

Bach Daatsn Chock-oat Aialaa 
(of each deatgii) 

1-4 
5-8 
8- 15 

over 15 3. plus 20% of 
additional aisles 

EXCEPTION: In new construction, where the 
selling space is under 5000 square feet, only 
one che^-out aisle is required to be accessible. 

EXCEPTION: In alterations, at least one check¬ 
out aisle shall be accessible in facilities under 
5000 square feet of selling space. In facilities 
of 5000 or more square feet of selling space, 
at least one of each design o[ check-out aisle 
shall be made accessible when altered imtU 
the number of accessible check-out aisles of 
each design equals the number required in 
new construction. 

Examples of check-out aisles of different 
“desl^” include those which are spedQcally 
designed to serve different functions. Different 
"design” includes but is not limited to the 
following features - length of belt or no belt; or 
permanent signage designating the aisle as an 
express lane. 

(2) Clear aisle width for accessible check-out 
aisles shall comply with 4.2.1 and maximum 
adjoining counter height shaU not exceed 38 in 
(965 mm) above the finish floor. The top of the 
Up shall not exceed 40 in (1015 mm) above the 
finish floor. 

(3) Signage identifying accessible check-out 
aisles shall comply with 4.30.7 and shall be 
mounted above the check-out aisle in the same 
location where the check-out number or type of 
check-out is displayed. 

7.4 Security Bollards. Any device used 
to prevent the removal of shopping carts from 
store premises shall not prevent access or 
egress to people in wheelchairs. An alternate 

entry that is equally convenient to that 
provided for the ambulatory population is 
acceptable. 

8.1 GeneraL in addition to the require¬ 
ments of 4.1 to 4.35. the design of all public 
areas of a Ubrary shall compfy with 8. includ¬ 
ing reading and study areas, stacks, reference 
rooms, reserve areas, and special facilities or 
collections. 

8.2 Reading and 8tudy Areas. At least 
5 percent or a minimum of one of each element 
of fixed seating, tables, or stucfy carrels shall 
compfy with 4.2 and 4.32. Clearances between 
fixed accessible tables and between study 
carrels shall compfy with 4.3. 

8.3 Check-Out Areas. At least one lane at 
each check-out area shall compfy with 7.2(1). 
Any traffic control or book security gates or 
turnstiles shall compfy with 4.13. 

8.4 Card Catalogs and BSagazine 
Displays. Minimum clear aisle space at 
card catalogs and magazine displays shall 
compfy with Fig. 55. Maximum reach height 
shall compfy with 4.2, with a height of 48 in 
(1220 mm) preferred irrespective of approach 
allowed. 

8.5 8tacks. Minimum clear aisle width 
between stacks shall comply with 4.3, with a 
minimum clear aisle width of 42 in (1065 mm) 
preferred where possible. Shelf height in stack 
areas is unrestricted (see Fig. 56). 
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9.0 Accessible Transient Lodging 

Fig. 55 
Card Catalog 

9. ACCESSIBLE TRANSIENT 
- LODGING. 

(1) Except as speclAed In the special techni¬ 
cal provisions of this section, accessible tran¬ 
sient lodging shall comply with the applicable 
requirements of 4.1 through 4.35. Transient 
lodging Includes facilities or portions thereof 
used for sleeping acconunodations, when not 
classed as a medical care facility. 

9.1 Hotels, Motels, Inns, Boarding 
Houses, Dormitories, Resorts and 
Other Similar Places of Transient 
Lodging. 

9.1.1 General. All public use and common 
use areas are required to be designed and 
constructed to comply with section 4 
(Accessible Elements and Spaces; Scope 
and Technical Requirements). 

EXCEPTION: Sections 9.1 through 9.4 do 
not apply to an establishment located within 
a building that contains not more than five 
rooms for rent or hire and that is actuaUy 
occupied by the proprietor of such establish¬ 
ment as the residence of such proprietor. 

9.1.2 Accessible Units, Sleeping Rooms, 
and Suites. Accessible sleeping rooms or 
suites that comply with the requirements of 
9.2 (Requirements for Accessible Units. Sleep¬ 
ing Rooms, and Suites) shall be provided in 
conformance with the table below. In addi¬ 
tion. in hotels, of 50 or more sleeping rooms 
or suites, additional accessible sleeping rooms 
or suites that include a roll-in shower shall 
also be provided in conformance with the table 
below. Such accommodations shall comply 
with the requirements of 9.2, 4.21, and Figure 
57(a) or (b). 

Fig. 56 
Stacks 
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9.1.3 Steeping Aecommodaticms for Persons with Hearing Impairments 

Number of 
Rooms 

Accessible 
Rooms 

Rooms with 
Roll-In Showers 

1 to 25 1 
26 to 50 2 
51 to 75 3 1 
76 to 100 4 1 

101 to 150 5 2 
151 to 200 6 2 
201 to 300 7 3 
301 to 400 8 4 
401 to 500 9 4 plus one for each 

additional 100 
over 400 

501 to 1000 2% of total 
1001 and over 20 plus 1 for 

each 100 
over 1000 

9.1.3 Steeping Accommodations for 
Persons with Hearing Impairments. 
In addition to those accessible sleeping romns 
and suites required 9.1.2, sleeping rooms 

and suites that compfy with 9.3 [Visual Alarms, 
Notification Devices, and Telephones) shall be 
provided in conformance with the following 
table: 

Number of Accessible 
Elements Elements 

1 to 25 1 
26 to 50 2 
51 to 75 3 
76 to 100 4 

101 to 150 5 
151 to 200 6 
201 to 300 7 
301 to 400 8 
401 to 500 9 
501 to 1000 2% of total 

1001 and over 20 plus 1 for 
each 100 over 1000 
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9.2 Requlremeats for Accessible Units. Sleeping Rooms and Suites 

9.1.4 Classes of Sleeping 
Accommodations. 

(1) In order to provide persons with dis- 
abll^es a range of options equivalent to those 
available to other persons served by the facility, 
sleeping rooms and suites required to be acces¬ 
sible by 9.1.2 shall be dispersed among the 
various classes of sleeping accommodations 
available to patrons of the place of transient 
lodging. Factors to be considered include room 
size, cost, amenities provided, and the number 
of beds provided. 

(2) Equivalent Facilitation. For purposes 
of this section. It shall be deemed equivalent 
facilitation If the operator of a facility elects to 
limit construction of accessible rooms to those 
Intended for multiple occupancy, provided that 
such rooms are made available at the cost of 
a single-occupancy room to an Individual with 
disabilities who requests a single-occupancy 
room. 

9.1.5. Alterations to Accessible Units, 
Sleeping Rooms, end Suites. When sleep¬ 
ing rooms are being altered In an existing 
facility. (H* portion thereof, subject to the 
requirements of this section, at least one 
sle<q)lng room or suite that complies with the 
requirements of 9.2 (Requirements for Acces¬ 
sible Units. Sleeping Rooms, and Suites) shall 
be provided for each 25 sleeping rooms, or 
fraction thereof, of rooms being altered until 
the number of such rooms provided equals the 
number required to be accessible with 9.1.2. 
In addition, at least one sleeping room or suite 
that complies with the requirements of 9.3 
(Visual Alarms. Notification Devices, and 
Telephones) shall be provided for each 25 
sleeping rooms, or fraction thereof, of rooms 
being altered until the number of such rooms 
equals the number required to be accessible 
by 9.1.3. 

9.2 Requirements for Accessible Units, 

Sleeping Rooms and Suites. 

9.2.1 General. Units, sleeping rooms, and 
suites required to be accessible 9.1 shall 
compfy with 9.2. 

9.2.2 ifinimum Requirements. An acces¬ 
sible unit, sleeping room or suite shall be on an 

accessible route complying with 4.3 and have 
the following accessible elements and spaces. 

(1) Accessible sleeping rooms shall have a 
36 In (915 mm) clear width maneuvering 
space located along both sides of a bed. except 
that where two bedb are provided, this require¬ 
ment can be met by providing a 36 In (915 mm) 
wide maneuvering space located between the 
two beds. 

(2) An accessible route compljring with 4.3 
shall connect all accessible spaces and ele¬ 
ments. Including telephones, within the unit, 
sleepliig room, or suite. Ihls Is not Intended to 
require an elevator In multi-story units as long 
as the spaces Identified In 9.2.2(6) and (7) are 
on accessible levels and the accessible sleeping 
area Is suitable for dual occupancy. 

(3) Doors and doorways designed to allow 
passage into and within all sleeping rooms, 
suites or other covered units shall comply 
with 4.13. 

(4) If fixed or built-in storage facilities such 
as cabinets, shelves, closets, and drawers are 
provided In accessible spaces, at least one of 
each type provided shall contain storage space 
comply^ with 4.25. Additional storage may 
be provided outside of the dimensions required 
by 4.25. 

(5) All controls in accessible units, sleeping 
rooms, and suites shall comply with 4.27. 

(6) Where provided as part of an accessible 
unit, sleeping room, or suite, the following 
spaces shall be accessible and shall be on an 
accessible route: 

(a) the living area. 

(b) the dining area. 

(c) at least one sleeping area. 

(d) patios, terraces, or balconies. 

EXCEPnON: The requirements of 4.13.8 
and 4.3.8 do not apply where It Is necessary to 
utilize a higher door threshokl or a change in 
level to protect the Integrity the unit from 
wind/water damage. Where this exception 
results in patios, terraces or balconies that are 
not at an accessible level, equivalent facilitation 
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9.3 'Wsual Alaims, Notification Devices and Telephones 

shall be provided. (E.g.. equivalent facilitation 
at a hotd patio or balcony might consist of 
providing raised decking or a ramp to provide 
accessibility.) 

(e) at least one full bathroom (Le., one 
with a water closet, a lavatory, and a bathtub 
or shower). 

(f) if onty half baths are provided, at least 
one half bath. 

(g) carports, garages or parking spaces. 

{7) Kitchens. Kitchenettes, or Wet Bars. 
When provided as accessory to a sleeping room 
or suite, kitchens, kitchenettes, wet bars, or 
similar amenities shall be accessible. Clear 
floor space for a front or parallel approach to 
cabinets, counters, sinks, and appliances shall 
be provided to comply with 4.2.4. Countertops 
and sinks shall be mounted at a maximum 
height of 34 in (865 mm) above the floor. At 
least fifty percent of shelf space in cabinets or 
refngerator/freezers shall be within the reach 
ranges of 4.2.5 or 4.2.6 and space shall be 
designed to allow for the operation of cabinet 
and/or appliance doors so that all cabinets 
and appliances are accessible and usable. 
Controls and operating mechanisms shall 
comply with 4.27. 

(8) Sleeping room accommodations for 
persons with hearing impairments required by 
9.1 and complying with 9.3 shall be provided 
in the accessible sleeping room or suite. 

9.3 Visual Alarms, Notification 
Devices and Telephones. 

9.3.1 General. In sleeping rooms required 
to comply with this section, auxiliary visual 
alarms shaU be provided and shall comply with 
4.28.4. Visual notification devices shall also be 
provided in units, sleeping rooms and suites to 
alert room occupants hi incoming telephone 
caUs and a door knock or bell. Notification 
devices shall be connected to auxiliary 
visual alarm signal appliances. Permanently 
installed telephones shall have volume controls 
complying with 4.31.5; an accessible electrical 
outlet within 4 ft (1220 mm) of a telephone 
connection shall be provided to facilitate the 
use of a text telephone. 

9.3.2 Equivalent Facilitation. For pur¬ 
poses of this section, equivalent facilitation 
shall include the installation of electrical 
outlets (including outlets connected to a 
facility’s central alarm system) and telephone 
wiring in sleeping rooms and suites to enable 
persons with hearing impairments to utilize 
portable visual alarms and communication 
devices provided by the operator of the facility. 

9.4 Other Sleeping Rooms and 
Suites. Doors and doorways designed to allow 
passage into and within all sleeping units or 
other covered units shall comply with 4.13.5. 

9.5 Transient Lodging in Homeless 
Shelters, Halfway Houses, Transient 
Group Homes, and Other Social 
Service Establishments. 

9.5.1 New Construction. In new construc¬ 
tion all public use and common use areas are 
required to be designed and constructed to 
comply with section 4. At least one of each type 
of amenity (such as washers, dryers and simi¬ 
lar equipment Installed for the use of occu¬ 
pants) in each common area shall be accessible 
and shall be located on an accessible route to 
any accessible unit or sleeping accommodation. 

EXCEPTION; Where elevators are not provided 
as allowed in 4.1.3(5). accessible amenities are 
not required on inaccessible floors as long as 
one of each type is provided in common areas 
on accessible floors. 

9.5.2 Alterations. 

(1) Social service establishments which are 
not homeless shelters; 

(a) The provisions of 9.5.3 and 9.1.5 shall 
apply to sleeping rooms and beds. 

(b) Alteration of other areas shall be con¬ 
sistent with the new construction provisions 
of 9.5.1. 

(2) Homeless shelters. If the following ele¬ 
ments are altered, the following requirements 
apply; 
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10.0 Transportation Facilities 

(a) at least one public entrance shall allow a 
person with mobility Impairments to approach, 
enter and exit Including a minimum clear door 
width of 32 m (815 mm). 

(b) sleeping space for homeless persons as 
provided In the scoping provisions ^9.1.2 
shall Include doors to the sleeping area with a 
minimum clear width of 32 in (815 mm) and 
maneuvering space around the beds for per¬ 
sons with mobility impairments complying 
with 9.2.2(1). 

(c) at least one toilet room for each gender 
or one unisex toilet room shall have a mini¬ 
mum clear door width of 32 m (815 mm), 
minimum turning space comptylng with 4.2.3. 
one water closet complying with 4.16. one 
lavatory complying with 4.19 and the door shall 
have a privacy latch: and. if provided, at least 
one tub or shower shall comply with 4.20 or 
4.21. respectively. 

(d) at least one common area which a 
person with mobility impairments can 
approach, enter and exit mcluding a mini¬ 
mum clear door width of 32 In (815 trun). 

(e) at least one route connecting elements 
(a), (b). (c) and (d) which a person with mobility 
impairments can use Including minimum clear 
width of 36 In (915 mm), passing space com¬ 
plying with 4.3.4. tumlrig space complying with 
4.2.3 and changes In levels comptylng with 
4.3.8. 

(f) homeless shelters can comply with the 
provisions of (a)-(e) by providing the above 
elements on one accessible floor. 

0.5.3. AeceMible Sleeping 
Accommodations in New Construction. 
Accessible sleeping rooms shall be provided in 
conformance with the table In 9.1.2 and shall 
cmnply with 9.2 Accessible Units. Sleeping 
Rooms and Suites (where the items are pro¬ 
vided). Additional sleeping rooms that comply 
with 9.3 Sleeping Accommodations for Persons 
with Hearing Impairments shall be provided in 
conformance with the table provided in 9.1.3. 

In facilities with multi-bed rooms or spaces, 
a percentage of the beds equal to the table 
provided in 9.1.2 shall compty with 9.2.2(1). 



35526 Federal Register / Vol. 56, No. 144 / Friday. July 26,1991 / Rules and Regulations 

APPENDK 

This appendix contains materials of an advi¬ 
sory nature and provides additional Information 
that should help the reader to understand the 
minimum requirements of the guidelines or to 
design buildings or facilities for greater accessi¬ 
bility. The paragraph numbers correspond to 
the sections or paragraphs of the guideline to 
which the matolal relates and are therefore 
not consecutive (for example. A4.2.1 contains 
additional Information relevant to 4.2.1). Sec¬ 
tions of the gutdeUnes for which additional 
material appears In this appendix have been 
Indicated by asterisk. Nothing In this appen¬ 
dix shall tn any way obviate any obligation to 
comply wUh the requirements of the guidelines 
itself. 

A2.2 Equivalent Facilitation. Specific 
examples of equivalent facIlUatlon are found In 
the following sections: 

4.1.6(3)(0 
4.31.9 
7.2 

9.2.2(6)(d) 

Elevators In Alterations 
Text Telephones 
Sales and Service 
Counters. Teller Windows. 
Irformatlon Counters 
Classes of Sleeping 
Accommodations 
Requirements for Accessible 
Units. Sleeping Rooms, and 
Suites 

A4.1.1 Application. 

A4.1.1(3) Areas Used Only by Employees 
as Work Areas. Where there are a series of 
individual tvork stations of the same type (e.g.. 
laboratories, service counters, ticket booths). 
5%. but not less than one. of each type of work 
station should be constructed so that an Indi¬ 
vidual with disabilities can maneuver within 
the work stations. Rooms housing Individual 
offices In a typical office building must meet the 
requirements of the guidelines concerning doors, 
accessible routes, etc. but do not need to allow 
for maneuvering space around individual desks. 
Modifications required to permit maneuvering 
within the work area may be accomplished as 
a reasonable accommodation to individual 
employees with disabilities under Tide I of the 
ADA. Consideration should also be given to 
placing shelves in employee work areas at a 

convenient height for accessibility or InstaRtng 
commercially available shelving that is adjust¬ 
able so that reasonable accommodations can 
be made in the future. 

If work stations are made accessible they 
should comply with the applicable provisions 
of 4.2 through 4.35. 

A4.1.2 Accessible Sites and Exterior 
Facilities: New Construction. 

A4.1.2(5)[eJ Valet Parking. Valet parking is 
not always usable by individuals with disabili¬ 
ties. For Instance, an individual may use a type 
of vehicle controls that render the regular con¬ 
trols inoperable or the driver's seat tn a uon may 
be remcHjed. In these situations, another person 
cannot park the vehicle. It is recommended that 
some self-parking spaces be provided at valet 
parking facOides for Individuals whose vehicles 
cannot be parked by another person and that 
such spaces be located on an accessible route 
to the entrance of the facility. 

A4.1.3 Accessible Buildings: New 
Construction. 

A4.1.3(5) Only full passenger elevators are 
covered by the accessibility provisions of 4.10. 
Materials and equipment tuists. freight eleva¬ 
tors not Intended for passenger use. dumbwait¬ 
ers. and construction elevators are not covered 
by these guidelines. If a building Is exempt from 
the elevator requirement it is not necessary to 
provide a platform Ifl or other means of vertical 
access tn lieu of an elevator. 

Under Ebaception 4, platform lifts are allowed 
where existing condttians make it impractical 
to install a ramp or elevator. Such additions 
generally occur where it is essential to provide 
access to small raised or lowered areas where 
space may not be available for a ramp. Ex¬ 
amples Include, but are not limited to. raised 
pharmacy platforms, commercial offices raised 
above a sales floor, or radio and news booths. 

A4.1.3(9) Supervised automatic sprinkler 
systems have buUt m signals for monitoring 
features of the ^stem such as the opening and 
closing of water control valves, the power sup¬ 
plies for needed pun^>s. water tank levels, and 
for indicating corydibons that wIR impair the 
satisfactory operation of the sprlnkl^ system. 

A1 
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A4.2 Space Allowances and Reach Ranges 

Because of these manUortng features, super¬ 
vised automatic sprtrMer systems have a high 
leuel of satisjactciy performance and response 
to Jire conditions. 

A4.1.3(10)Ifanoddruimberofdr1nktng 
fountains Is provided on a floor, the requirement 
In 4.1.3(10)M may be met by rounding doum 
the odd luanber to an even rwmber and calcu¬ 
lating 50% of the even number. When more than 
one drinking fountain on a floor is required to 
comply wUh 4.15, those fountains sluntld be 
dispersed to allow wheelchair users convenient 
access. For example, in a large facility such as 
a corwention center that has water fountains at 
several locations on a floor, the accessible water 
fountains should be located so that wheelchair 
users do not have to travel a greater distance 
than other people to use a drinking fountain. 

A4,1.3(l TJM In addition to the requirements of 
section 4.1.3(17)(bi, the installation of additional 
volume controls is encouraged Volume controls 
may be installed on any telephone. 

A4.1.3(19Xo) Readily removable or folding 
seating units may be Installed In Ueu of provid¬ 
ing an open space for wheelchair users. Fblding 
seating units are usually two fixed seats that 
can be easily folded into a fixed center bar to 
allow for one or two open spaces for wheelchair 
users when necessary. These units are more 
easily adapted than removable seats which 
generally require the seat to be removed in 
advance by the facility management 

Either a sign or a marker placed on seating with 
removable orfolding arm rests is required by 
this section. Consideration should be given for 
ensurirxg identification of such seats in a dark¬ 
ened theater. For example, a marker which 
contrasts (light on dark or dark on light) and 
which also reflects light could be placed on the 
side of such seating so as to be visible in a 
lighted audUorium and also to reflect light from 
a flashlight 

A4,1.6 Accessible Buildings: 
Alterations, 

A4,1.6(lXh) When an entrance is being 
altered, it is preferable that those entrances 
behrg altered be made accessible to the extent 

feasible. 

A4.2 Space Allowances and Reach 
Ranges. 

A4.2.1 Wheelchair Passage \^dth. 

(1) Space Requirements for Wheelchairs. 
Many persons who use wheelchairs need a 
30 in (760 mm) clear opening width for door¬ 
ways, gates, and the lUte, when the latter are 
entered head-on. If the person is unfamiliar 
with a building, if competing trafik is heavy, 
if sudden or frequent movements are needed, 
or if the wheelchair must be turned at an 
opening, then greater clear widths are needed. 
For most situations, the addition of an inch of 
leeway on either side is sufficient. Thus, a 
minimum clear width of 32 in (815 mm) will 
provide adequate clearance. However, when 
an opening or a restriction in a passageway is 
more than 24 in (610 mm) long, it is essentially 
a passageway and must be at least 36 in 
(915 mm) wide. 

(2) Space Requirements for Use of Walking 
Aids. Although people who use walking aids 
can maneuver through clear width openings 
of 32 in (815 mm), th^ need 36 in (915 mm) 
wide passageways and walks for comfortable 
gaits. Crutch tips, often extending down at a 
wide angle, are a hazard in narrow passage¬ 
ways where they might not be seen by other 
pedestrians. Thus, the 36 in (915 mm) width 
provides a safety allowance both for the person 
with a disability and for others. 

(3) Space Requirements for Passing. Able- 
bodied persons in winter clothing, walking 

and One Ambulatoiy Person 

A2 
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A4.2 Space AUowancea and Reach Ranges 

Flg.A2 
Space Needed for Smooth G-Tum in a Wheelchair 

straight ahead with arms swinging, need 
32 in (815 mm) of width, which indudes 2 in 
(50 mm) on either side for sway, and another 
1 in (25 mm) tolerance on either side for clear¬ 
ing neaihy objects or other pedestrians. Almost 
all wheelchair users and those who use walk¬ 
ing aids can also manage within this 32 in 
(815 mm) width for short distances. Thus, two 
streams of tiafiOc can pass in 64 in (1625 mm) 
in a comfortable flow. Sixty inches (1525 mm) 
provides a minimum width for a somewhat 
more restricted flow. If the clear width is less 
than 60 in (1525 mm), two wheelchair users 
will not be able to pass but wlU have to seek 
a wider place for passing. Forty-eight inches 
(1220 mm) is the minimum width needed for 
an ambulatory person to pass a nonambu- 
latoiy or semi-ambulatory person. Within 
this 48 in (1220 mm) width, the ambulatory 
person wiU have to twist to pass a wheelchair 
user, a person with a service antmal, or a 

NOTE: Footrests may extend further for tall people 

Fig. A3 
Dimensions of Aduit-Sized Wheelchairs Fig. A3 (a) 
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A4.3 Accessible Route 

semi-ambulatory person. There will be little 
leeway for swsying or missteps (see Fig. Al). 

A4.2.3 Wheelchair Tumlng Space. 
These guldeUnes specify a minimum space of 
60 in (1525 mm) diameter or a 60 in by 60 in 
(1525 mm by 1525 mm) T-shaped space for a 
pivoting 180-degree turn of a wheelchair. This 
space is usually satisfactory for turning 
around, but many people will not be able to 
turn without repeated tries and biunplng into 
surrounding objects. The space shown in 
Fig. A2 will allow most wheelchair users to 
complete U-tums without difficulty. 

A4.2.4 Clear Floor or Ground Space for 
Wheelchairs. The wheelchair and user shown 
in Fig. A3 represent typical dimensions for a 
large adult inale. The space requirements in 
this guideline are based upon maneuvering 
clearances that will accommodate most wheel¬ 
chairs. Fig. A3 provides a uniform reference for 
design not covered by this guideline. 

A4.2.S 8L A4.2.6 Retich. Reach ranges for 
persons seated in wheelchairs may be further 
clarified by Fig. A3(a). These drawings approxi¬ 
mate in the plan view the informadan shown in 
Fig. 4, 5. and 6. 

A4.3 Accessible Route. 

Ui l&l 

R n 

A4.3.1 General. 

(1) Travel Distances. Many people with 
mobility impairments can move at only very 
slow speeds; for mary, traveling 200 ft (61 m) 
could take about 2 minutes. This assumes a 
rate of about 1.5 ft/s (455 mm/s) on level 
ground. It also assumes that the traveler 
would move continuously. However, on trips 
over 100 ft (30 m), disabled people are apt to 
rest frequently, which substantially Increases 
their trip times. Resting periods of 2 minutes 
for every 100 ft (30 m) can be used to estimate 
travel times for people with severely limited 
stamina. In inclement weather, slow progress 
and resting can greatly increase a dibbled 
person’s exposure to ttie elements. 

(2) Sites. Level, indirect routes or those with 
running slopes lower than 1:20 can sometimes 
provide more convenience than direct routes 
with maximum allowable slopes or with ramps. 

Flg.A4 
Cane Technique 

A4.3.10 Egress. Because people with dis¬ 
abilities may visit, be employed or be a resident 
in ary building, emergency management plans 
with specific provisions to ensure their safe 
evacuation also play an essential role in fire 
safety and life s^ety. 

A4.3.11,3 Stairway Width. A 48 inch 
(1220 mm) wide exit stairway is needed to 
allow assisted evacuation (e.g.. carrying a 
person in a wheelchair) without encroaching 
on the exit path for ambulatory persons. 

A4 
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A4.S Ground and Floor Surfaces 

A4.3.ii.4 TuKHvay Communiciition, It is 
essential that emergency comnumicatlon not be 
dependent on voice conumaUcations alone be¬ 
cause the scifety people with hearing or 
speech impairments could be Jeopardized. The 
visible signal requirement could be satisjied 
with somedJrtg as simple as a button in the 
area of rescue assistance that lights. Indicating 
that help is on the way. when the message is 
answered at the point of entry. 

A4.4 Protrudiag Objects. 

A4.4.1 General. Service animals are trained 
to recognize and avoid hazards. However, most 
people with severe impairments of vision use 
the long cane as an aid to mobility. The two 
principal cane techniques are the touch tech¬ 
nique. where the cane arcs horn side to side 
and toix:hes points outside both shoulders: 
and the diagonal technique, where the cane 
is held in a stationary position diagonally 
across the body with the cane Up touchi^ or 
Just above the ground at a point outside one 
shoulder and the handle or grip extending to 
a point outside the other shoulder. The touch 
technique is used primarily in uncontrolled 
areas, while the diagonal technique is used 
primarily in certain limited, controlled, and 
familiar envlroiunents. Cane users are often 
trained to use both techniques. 

Potential hazardous objects are noUced only 
if they faU within the detecUon range of canes 
(see Fig. A4). Visually impaired people walking 
toward an object can detect an overhang if 
its lowest surface is not higher than 27 in 
(685 mm). When walking alongside protruding 
objects, th^ cannot detect overhangs. Since 
proper cane and service animal techniques 
keep people away from the edge d* a path or 
frcxn walls, a slight overhang ^ no more than 
4 in (100 mm) is not hazardous. 

A4.5 Ground and Floor Surfaces. 

A4.5.1 General. People who have difficulty 
moiktofii or maintaining balance or who use 
crutches, cones, or walkers, and those with 
restricted gaits are particularly sensitive to 
slipping and tripping hazards. For such people, 
a stable and regular surface is necessary for 
safe walking, partlculariy on stairs. Wheel¬ 
chairs can be propelled most easily on surfaces 
that are hard, stable, and regular. Soft loose 

surfaces such as shag carpet, loose sand or 
gravel, wet ck^r. and irregular surfaces such 
as cobblestones can slgn^antly Impede 
wheelchair movement. 

Slip resistance is based on the frictional force 
necessary to keep a shoe heel or crutch Up 
from slipping on a walking surface under 
conditions likely to be found on the surface. 
While the dunamic coefficient of friction during 

walking varies in a complex and non-untform 
way. the Rtntir mefhrimt nf frirtinn which CCOX 

be measured in several ways, provides a dose 
approximation of the sl(p resistance of a surface. 
Contrary to popular belief, some slippage is 
necessaru to walking, especially for persons 
with restricted gaits; a tmly Inon-slip’’ surface 
could not be negotiated. 

The Occupational Safety and Health Admini¬ 
stration recommends that walking surfaces 
have a static coefficient of fhctkm of 0.5. A 
research prr^ect sponsored by the Architectural 
and Transportation Barriers Compliance Board 
(Access Board} conducted tests with persons 
with dtsabOities arvd conduded that a higher 
coefficient of friction was needed by such per¬ 
sons. A static coefficient of friction of 0.6 Is 
recommended for accessible routes and 0.8 
for ramps. 

It is recognized that the coefficient of friction 
varies considerably due to the presence of 
contaminants, water, floor finishes, and other 
factors not under the control of the designer or 
buHder and not subject to design and construc¬ 
tion guidelines and that compliance would be 
difficult to measure on the buikUrrg site. Never- 
theless, many common building materials 
suitable for flooring are now labeled with irfor- 
mation on the static coefficient of friction. While 
it may not be possible to compare one product 
directly with another, or to guarantee a con¬ 
stant measure, builders and designers are 
encouraged to specify materials with appropri¬ 
ate values. As more products Include informa¬ 
tion on sip resistance, trrproved unformtty In 
measurement and specification is Ukely. The 
Access Board's advisory guidelines on Slip 
Resistant Surfaces provides additional infor- 
mationonthis subject 

Cross slopes on walks and ground or floor 
surfaces can cause considerable dlfikulty in 
propelling a wheelchair in a straight line. 
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A4.6 FurUng and Pawfinger I^oading Zones 

A4.5.3 Csipet. Much more needs to be done 
in developing both quantitative and qualitative 
crtterla for carpetliig (Le., problems associated 
with texture and weave need to be studied). 
However, certain functional characteristics 
are well established. When both carpet and 
padding are used, it is desirable to have mini¬ 
mum movement (preferably none) between the 
floor and the pad and the pad and the carpet 
which would allow the carpet to hump or warp. 
In heavily trafiOcked areas, a thick, soft (plush) 
pad or cushion, partlculariy In combination 
with long carpet pile, makes It dlfiicult for 
individuals in wheelchairs and those with 
other ambulatory disabilities to get about. 
Firm carpeting can be achieved through 
proper selection and combination oi pad and 
carpet, sometimes with the elimination of the 
pad or cushion, and with proper Installation. 
Carpeting designed with a weave that causes a 
zig-zag ^ect when wheeled across is strongly 
discouraged. 

A4.6 Parking and Pasaenger Loading 
Zones. 

A4.6.3 Paiklng Spaces. The tncreastng use 
of vans with side-mounted Iffts or ramps by 
persons with disabilities has necessUated some 
revisions In spectficatiats for parking spaces 
and a^acent access aisles. TTie typical acces¬ 
sible parking space is 96 in (2440 mm) wide 
with an adjacent 60 In (1525 mm) access aisle. 
However, this aisle does not permit t^is or 
ramps to be deployed and still leave room for 
a person using a whe^hatr or other mobility 
aid to exit the lift platform or ramp. In tests 
conducted with atdual Ifft./van/wheelchair 
combinations, (under a Board-sponsored 
Accessible Parking and Loading Zones Prt^ect) 
researchers found that a space and aisle totcd- 
tng almost 204 tn (5180 mm) wide was needed 
to deploy a lift, and exit corweniendy. The “van 
accessible'’ parking space required by these 
guideltnes provides a96tn (2440 mm) wide 
space with a 96 tn (2440 mm) adjacent access 
aisle which is Just wide enough to maneuver 
and exit from a side mounted lift If a 96 in 
(2440 mm) access aisle Is placed between 
two spaces, two “van accessible’ spaces are 
creat^ Alternative, tf the wide access aisle 
is provided at the end of a row (an area often 
unused). It may be possible to provide the 
wide access aisle without additional space 
(see Fig. A5(a)). 

A sign Is needed to alert van users to the pres¬ 
ence of the wider aisle, but the space is not 
Intended to be restricted only to vans. 

“Universal’ Parking Space Design. An alterna¬ 
tive to the provision of a percentage of spaces 
with a wide aisle, and the associated need to 
tndude additional signage, is the use of what 
has been called the “urtiversal’ parktr^g space 
design. Vriiier this deslpn. gU accessible spaces 
are 132 In (3350 rmn) wide with a60tn 
(1525 mm) access aisle (see Fig. A5(b)). One 

(a) 
Van Accessible Space at End Row 

Fig. A5 
Parking Space Aiternatives 
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advantage to this design is that no additional 
signage Is needed because all spaces can 
acconvnodate a van with a side-mounted l(ft or 
ramp. Also, there is no competition between cars 
and vans for spaces since all spaces can accom¬ 
modate either. Furthermore, the wider space 
permits vehides to park to one side or the other 
wUhtn the 132 tn (3350 mm) space to allow 
persons to exit and enter the vehicle on either 
the driver or passenger side, although In some 
cases, this would require exiting or entering 
without a marked access aisle. 

An essential consideration for any design is 
having the access atsle levd. with the parking 
space. Since a person with a disability, using 
a lift or ramp, must maneuver within the access 
aisle, the atsle cannot include a ramp or slcjped 
area. The access aisle must be connected to an 
accessible route to the approprkde accessible 
entrance of a building or facility. The parking 
access aisle must either blend with the acces¬ 
sible route or have a curb ramp comptytng with 
4.7. Such a curb ramp opening must be located 
wUhin the access aisle boundaries, not within 
the parking space boundaries. Urfortunately. 
many facilities are designed with a ramp that 
is blocked when any vehicle parks tn the acces¬ 
sible space. Also, the required dimensions of the 
access aisle cannot be restricted by planters, 
curbs or wheel stops. 

A4.6.4 Signage. Signs designating parking 
places for disabled people can be seen from a 
driver's seat If the signs are mounted high 
enough above the ground and located at the 
front of a parking space. 

A4.6.5 Vertical Clearance. High-top vans, 
which disabled people or transportation ser¬ 
vices often use, require higher clearances in 
parking garages than automobiles. 

A4.8 Ramps. 

A4.8.1 General. Ramps are essential for 
wheelchair users If elevators or lifts are not 
available to connect different levels. However, 
some people who use walking aids have dllSl- 
culty with ramps and prefer stairs. 

A4.8.2 81ope and Rise. Ramp slopes be¬ 
tween 1:16 and 1:20 are preferred, '^e ability 
to manage an Incline is related to both Its 
slope and Its length. Wheelchair users with 

disabilities affecting their arms or with low 
stamina have serious difficulty using Inclines. 
Most ambulatoiy people and most people who 
use wheelchairs can manage a slope of 1:16. 
Many people cannot manage a slope of 1:12 for 
30 ft (9 m). 

A4.8.4 Landings. Leuef landings are essen¬ 
tial toward maintaining an aggregate slope that 
compiles with these guideUnes. A ramp landing 
that Is not leuef causes individuals using wheel¬ 
chairs to tip backward or bottom out when the 
ramp is approached 

A4.8.5 Handrails. The requirements for 
stair and ramp handrails in this guideline are 
for adults. When children are principal users 
In a building or facility, a second set of hand¬ 
rails at an appropriate height can assist them 
and aid In preventing accidents. 

A4.9 Stairs. 

A4.9.1 Minimttm Number. Only interior 
and exterior stairs connecting levels that are 
not connected by an elevator, ramp, or other 
accessible means of vertical access have to 
complg with 4.9. 

A4.10 Elevators. 

A4.10.6 Door Protective and Reopening 
Device. The required door reopening device 
would hold the door open for 20 seconds if the 
doorway remains obstructed. After 20 seconds, 
the door may begin to close. However. If de¬ 
signed In accordance with ASME A17.1-1990, 
the door closing movement could stiU be 
stopped If a person or object exerts sufficient 
force at any point on the door edge. 

A4.10.7 Door and 8ignal Timing for Hall 
Calls. This paragraph allows variation in the 
location of caU buttons, advance time for warn¬ 
ing signals, and the door-holding period used 
to meet the time requirement. 

A4.10.12 Car Controls. Industiy-wide 
standardization of elevator control panel design 
would make all elevators significantly more 
convenient for use by people with severe visual 
Impairments. In many cases, it will be possible 
to locate the highest control on elevator panels 
within 48 in (1220 mm) from the floor. 

A7 
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A4.11 Platform lifts (Wheelchair 

A4.10.13 Car Pooltloii Indicatora. A spe¬ 
cial button may be provided that would activate 
the audible signal within the given elevator only 
for the desired tr4>. rather than maintaining 
the audible signal in constant operation. 

A4.10.14 Emergency Communlcatlona. 
A device that requires no handset is easier to 
use by people who have dlfBculty reaching. 
Also, small handles on handset campaaiment 
doors are not usable by peojpUe who have 
dijfficulty grasping. 

Ideally, emergency two-way commurUccLUon 
systems should provide both voice and visual 
display intercommimiaitlon so that persons 
with hearing impairments and persons with 
vision impairments can receive irtformation 
regarding the status of a rescue. A voice inter¬ 
communication system cannot be the only 
means of communication because it is not 
accessible to people with speech and hearing 
impairments. While a voice intercommunication 
system is not required, at a mtntmum. the 
system should provide both an audio and 
visual indication that a rescue is on the way. 

A4.11 Platform Lifts (Wheelchair 

UM- 
A4.11.2 Other Requirements. Inclined 
stairway chairlifts, and incltned and vertical 
platform lifts (wheelchair lifts) are available 
for short-distance, vertical transportation of 
people with disabilities. Care should be taken 
In selecting lifts as some lifts are not equally 
suitable for use by both wheelchair users and 
semi-ambulatory Individuals. 

A4,12 Windmus. 

A4.12.1 General, windows intended to be 
operated by occupants in accessible spaces 
should comply with 4.12. 

A4.I2.2 Window Hardware. Windows 
requiring pushing, pulling, or lifting to open (for 
example, double-hung, sliding, or casement and 
axvntiyg units without cranks) should require no 
more than 5 lbf(22.2 N) to open or dose. Locks, 
cranks, and other window hardware should 
comply with 4.27. 

A4.13 Doors. 

A4.13.8 Thresholds at Doorways. Thresh¬ 
olds and surface height changes in doorways 
are particularly Inconvenient for wheelchair 
users who also have low stamina or restric- 
tlohs In ann movement because complex 
maneuvering is required to get over Uie level 
change while operating the door. 

A4.13.9 Door Hardware. Some disabled 
persons must push against a door with their 
chair or walker to open It. Applied Idclqilates 
on doors with closers can reduce required 
maintenance by withstanding abuse from 
wheelchairs and canes. To be effective, they 
should cover the door width, less approod- 
mately 2 in (51 mm), up to a height of 16 in 
(405 mm) from its bottom edge and be cen¬ 
tered across the width of the door. 

A4.13.10 Door Cloaera. Closers with de¬ 
layed action features give a person more time 
to maneuver through doorways. They are par¬ 
ticularly useful on frequently used Interior 
doors such as entrances to toilet rooms. 

A4.13.il Door Opening Force. Although 
most people with disabilities can exert at least 
5 Ibf (22.2N). both pushing and pulling from a 
stationary position, a few people with severe 
disabilities cannot exert 3 Ibf (13.13N). Al¬ 
though scxne people cannot manage the allow¬ 
able forces In this guideline and many others 
have dlfiQculty. door closers must have certain 
minimum closing forces to close doors satlsfac- 
torify. Forces for pushing or pulling doors open 
are measured wi^ a push-pull scale under the 
following conditions: 

(1) Hinged doors: Force applied perpen¬ 
dicular to the door at the door opener or 30 In 
(760 mm) from the hinged side, whichever Is 
farther from the hinge. 

(2) Sliding or folding doors: Force applied 
parallel to the door at the door pull or latch. 

(3) Application of force: Apply force gradually 
so that the applied force does not exceed the 
resistance of the door. In high-rise buildings, 
air-pressure differentials may require a modifi¬ 
cation of this specification in order to meet the 
functional intent. 

AS 
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A4.15 Drinking Fountains and Water Coolers 

A9 
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A4.22 Toilet Rooms 

JacQitles provided for ail buUdJtng users. In 
addition, the guidelines allow the use of 
\inlsex" or ’JamUg" accessible toQet rooms in 
alterations when technical infeasibiliiy can be 
demonstrated. Experience has shown that the 
provision of accessible “unisex" or single-user 
restrooms is a reasonable way to provide access 
for wheelchair users and any attendants, 
especially when attendants are of the opposite 
sex. Since these facilities have proven so useful 
it is (ften considered advantageous to install a 
“unisex" toilet room in new facilities in additicm. 
to making the multi-stall restrooms accessible, 
especially in shopping maUs. large audUortums. 
and convention centers. 

Figure 28 (section 4.16) provides minimum clear 
floor space dimensions for toilets in accessible 
“unisex" toilet rooms. The dotted lines designate 
the minimum dear floor space, depending on 
the direction of approach, required for wheel¬ 
chair users to transfer onto the water closet 
The dimensions of 48 in (1220 mm) and 60 in 
(1525 mm), respectively, correspond to the 
space required for the two common transfer 
approaches utilized by wheelchair users 
(see Fig. A&. It is important to keep in mind that 
the placement of the kwatory to the imrnedlate 
side of the water closet will preclude the side 
approach transfer illustrated tn Figure A6(b). 

To accommodate the side transfer, the space 
cuifacent to the water closet must remain clear ■ 
of obstruction for 42 in (1065 mm) from the 
centerline of the toilet (Figure 28) and the lava¬ 
tory must not be located within this clear space. 
A turning ctrde or T-tum, the dear floor space 
at the lavatory, and maneuvering space at the 
door must be considered when determining the 
possible wall locations. A privacy latch or other 
accessible means of ensuring privacy during use 
should be provided at the door. 

RECOMMENDATIONS: 

1. In new construction, accessible single-user 
restrooms may be desirable in some situations 
because they can accommodate a wide variety 
ofbuMtng users. However, they cannot be used 
tn lieu of making the multi-stall toilet rooms 
accessible as required. 

2. Where strict compliance to the guidelines for 
accessible toilet facHtties is technically infeasible 
tn the alteration of existing facOities. accessible 
“unisex" toilets are a reasonable alternative. 

3. In designing accessible single-user restrooms, 
the provisions of adequate space to allow a side 
transfer wil provide accommodation to the 
largest number of wheelchair users. 
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A4.23 Bathrooms. Hathtng Facilities, and Shower Rooms 
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num(kUory and advisory control mounting 
height provisions for typical equipment 

Electrical receptacles Installed to serve indi¬ 
vidual cqjpUances and not intended for regular 
orfrequi^ use by buMlng occupants are not 
required to be mminted within the specified 
reach ranges. Exanples would be receptades 
installed specifically for wall-mounted docks, 
refrigerators, and microwave ovens. 

A4.28 Alarms. 

A4.28.2 Audible Alarms. Audible emergency 
signals must have an Intensity and frequency 
that can attract the attention of Individuals 
who have partial hearing loss. People over 60 
3rears of age generally have dlfflcu^ perceiving 
frequencies higher than 10.000 Hz. An alarm 
signal which has a periodic dement to Its signal 
such as single stroiU bells (clang-pause-dang- 
pause), hi-low (up-down-updown} and fast 
mhoqp {on-off-on-ofr! are best Avoid continuous 
or reverberating tones. Select a signal which has 
a sound characterized by three or four dear 
tones without a great deal of 'Yiolse” In between. 

A4.28.3 '^^susl Alarms. The specifications in 
this section do not preclude the use of zoned or 
coded alarm systems. 

A4.28.4 Auxiliary Alarms. Locating visual 
emergency alarms In rooms where persons who 
are (kaf may work or reside alone can ensure 
that they will always be warned when an 
emergency alarm Is activated. To be effective, 
such devices must be located and oriented so 
that they will spread signals and reflections 
throughout a space or raise the overall light 
level sharply. However, visual alarms alone are 
TWt necessarily the best means to alert sleepers. 
A study conducted by UrderwrUers Laboratory 
(UU concluded that a flashing Ught more than 
seven times br^hter was required (110 candela 
v. 15 candela, at the same cUstance) to awaken 
sleepers as was needed to alert awake sublects 
In a normal daytime tUumtnated room. 

For hotel and other rooms where people are 
likely to be asleep, a slgnal-acttvated vibrator 
placed between mattress and box spring or 
under a pillow was found by UL to be much 
more effective ti alerting sleepers. Many readily 
available devices are sound-cu:tivated so that 
they could respond to an alarm dock, dock 

radio, wake-up telephone caU or room smoke 
detector. Activation by a building alarm system 
can either be accomplished by a separate circuit 
activating an auditory alarm which would. In 
turn trigger the vibrator or by a signal transmit¬ 
ted through the ordinary 1 lO-voU outlet Trans¬ 
mission of signals through the power line Is 
rdaOvdy simple and is the basis of common. 
Inexpensive remote light control systems sold in 
many department and electronic stores for home 
use. So-adled "wlrdess'’ intercoms operate on 
the same prlncIpaL 

A4.29 Detectable Warnings. 

A4.29.2 Detectable Warnings on Walking 
Surfaces. The material used to provide con¬ 
trast should contrast by at least 70%. Contrast 
bi percent is determined by: 

Contrast = l(B, - B^)/B^] x 100 

where = light reflectance value (LRV) of the 
lighter area 
and Bj »light reflectance value (LRV) of the 
darker area 

Note that In any appitcatton both white and 
black are never ab^ute: thus, B^ never equals 
100 and B^ is always greater than 0. 

A4.30 Signage. 

A4.30.1 General. In building complexes 
where finding locations Independent on a 
routine basis may be a necessity (for example, 
college campuses), tactile maps or prerecorded 
Instructions can be very helpful to visually 
Impaired people. Several maps and auditory 
instructions have been developed and tested 
for specific applications. The type of map or 
Insfructlons used must be bas^ on the Infor¬ 
mation to be communicated, which depends 
highly on the type of buildings or users. 

Landmarks that can easily be distinguished 
by visually Impaired individuals are useful as 
orientation cues. Such cues Include changes 
In Illumination level, br^t colors, unique 
patterns, wall murals, location of special 
equipment or other architectural features. 

Many people with disabilities have limitations 
In movement of their heads and reduced 
peripheral vision. Thus, signage positioned 
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A4.30 Signage 

perpendicular to the path of travel Is ea^est for 
them to notice. People can generally distinguish 
signage within an aingle a( 30 degrees to either 
side (tf the centerlines of their faces without 
moving their heads. 

A4.30.2 Character Proportion. The legibil¬ 
ity of printed characters is a function of the 
vlewlirg distance, character height, the ratio of 
the stroke width to the height (tf the character, 
the contrast of color between character and 
background, and print font. The size of charac¬ 
ters must be based upon the Intended viewing 
distance. A severety nearsighted person may 
have to be much closer to recognize a character 
of a given size than a person with normal visual 
acuity. 

A4.30.4 Raised and BraiUed Characters 
and Pictorial Symbol Signs 
(Pictograms), The standard dimensions for 
lUerary Braille are as follows: 

Dot diameter .059 in 

Inter-dot spacing .090 tn 

Horizontal separation 
between cells .241 in 

Vertical separation 
between cells .395 tn 

Raised borders around s^gns containing raised 
characters may make them confusing to read 
unless the border Is set far away from the 
characters. Accessible signage with descriptive 
materials about public buildings, monuments, 
and objects of cultural interest may not provide 
sifftciently detailed and meaningful information. 
Interpretive guides, audio tape devices, or other 
methods may be more effective in presenting 
such irformatian. 

A4.30.S Finish and Contrast. An eggshell 
finish (11 to 19 degree gloss on 60 degree 
glossimeter) is recommended. Research indi¬ 
cates that signs are more legible for persons 
with low vision when characters contrast with 
their background by at least 70 percent. 
Contrast tn percent shall be determined by: 

where Bj »light reflectance value (LRV) of the 
lighter area 
and Bj = light reflectance value (LRV) of the 
darker area 

Note that tn any appUcation both white and 
Mack are never absolute: thus. B, never equals 
100 and B, is always greater than 0. 

The greatest readability is usually achieved 
through the use of light-colored characters or 
symbols on a dark background. 

A4.30.7 ^flhbols qf Accessibility for 
Different Types qf Listening Systems. 
Paragraph 4 qf this section requires signage 
indicating the avadabHiiy of an assistive listen¬ 
ing system. An appropriate message should be 
displayed with the intemattanal symbol of 
access for hearing loss since this symbol con¬ 
veys general accessibility far people with hear¬ 
ing loss. Some suggestions are: 

INFRARED 
ASSISTIVE USTENINC SYSTEM 

AVAILABLE 
-PLEASE ASK- 

AUDIO LOOP IN USE 
TURN T-SWrrCH FOR 

BETTER HEARING 
-OR ASK FOR HELP- 

FM 
ASSISTIVE USTENINC 
SYSTEM AVAILABLE 
-PLEASE ASK- 

The symbol may be used to rwtify persons of the 
cwaUabiUty of other auxiliary aids and services 
such as: real time captioning, captioned note 
taking, s^ language interpreters, and oral 
interpreters. 

A4.30.8 Illumination Levels. lUumtnation 
levels on the sign surface shall be in the 100 to 
300 lux range (10 to 30 footcarxdles) and shall 
be uniform over the sign staface. Signs shaU. be 
located such that the illumination level on the 
surface of the sign is not significantly exceeded 
by the ambient light or visible bright lighting 
source behind or in front of the sign 

Contrast = [(B, - B^l/BJ x 100 
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A4.31 Telephones 

A4.31 Telephones. 

A4.31.3 Mounting Height. In localities 
where the dial-tone first system Is In operation, 
calls can be placed at a coin telephone through 
the operator without Inserting coins. The 
operator button Is located at a height of 46 In 
(1170 mm) If the coin slot of the telephone is 
at 54 In (1370 mm). A generally available 
public telephone with a coin slot mounted 
lower on the equipment would allow universal 
Installation of telephones at a height of 48 In 
(1220 mm) or less to all operable parts. 

A4.31.9 Text Telephones. A public text 
telephone may be an integrated text telephone 
pay phone unit or a conuenttonal portable text 
telephone that is permanently affixed within, or 
acHacent to, the telephone enclosure. In order to 
be usable with a pay phone, a text telephone 
which is not a single Integrated text telephone 
pay phone unit will require a shelf large enough 
(10 in f255mm) wide ty 10 in (255 mm) deep 
with a 6 in (150 mm) vertical clearance mini¬ 
mum) to accommodate the device, an electrical 
outlet and a power cord. Movable or portable 
text telephones may be used to provii^ equiva¬ 
lent facUttatlon. A text telephone should be 
readily available solhat a person using it may 
access the text telephone easily and conven¬ 
iently. As currently designed pocket-type text 
telephones for personal use do not accommodate 
a wide range of users. Such devices would not 
be considered substantially equivalent to con¬ 
ventional text telephones. However, in the future 
as technology develops this could change. 

A4.32 Fixed or Built-in Seating 
and Tables. 

A4.32.4 Height of Tables or Counters. 
Different types of work require different table 
or counter heights for c(»nfort and optimal 
performance. Light detailed work such as 
writing requires a table or counter close to 
elbow height for a standing person. Heavy 
manual work such as rolling dough requires a 
counter or table height about 10 in (255 mm) 
below elbow height for a standing person. This 
principle of high/low table or counter heights 
also applies for seated persons; however, the 
Umltliig condition for seated manual work Is 
clearance under the table or counter. 

Table A1 shows convenient counter heights for 
seated persons. The great variety of heights for 
comfort and optimal performance Indicates a 
need for alternatives or a compromise In height 
If people who stand and people who sit will be 
using the same counter area. 

Table A1 
Convenient Heights of Tables 

and Counters for Seated People^ 

Conditions of Use 

Seated in a wheelchair: 
Manual woik- 

Desk or removeable 

Short 
Women 

in nun 

TsU 
Men 

in nun 

armrests 26 660 30 760 
Fixed, full-size armrests* 32’ 815 32’ 815 

Light detailed work: 
Desk or removable 
armrests 29 735 34 865 

Fixed, full-size armrests* 
Seated in a 16-ln. (405-mm) 

32’ 815 34 865 

High chair. 
Manual woik 26 660 27 685 
Light detailed work 28 710 31 785 

‘All dimensions are based on a work-surface 
thickness of 1 1/2 In (38 mm) and a clearance 
of 1 1/2 In (38 mm) between legs and the 
underside of a work surface. 

’This type of wheelchair arm does not interfere 
with the positioning of a wheelchair under a 
work suiiace. 

’This dimension Is limited by the height of the 
armrests; a lower height would be preferable. 
Some people In this group prefer lower work 
surfaces, which require positioning the wheel¬ 
chair back from the edge of the counter. 

A4.33 Assembly Areas. 

A4.33.2 Sise of Wheelchair Locations. 
Spaces large enough for two wheelchairs allow 
people who are coming to a performance 
together to sit together. 

A4.33.3 Placement of Wheelchair 
Locations. The location of wheelchair areas 
can be planned so that a variety of positions 
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Table A2. Smninaiy of AMtotire listening Devices 

Within the seating area are provided. This will 
allow choice in viewing and price categories. 

Buflding/\tfe safety codes set minimum 
distances between rows of fixed seats with 
consideration of the number of seats in a row, 
the exit aisle width and arrangement, and the 
location of exit doors. “CorttinentaV’seating, 
with a greater number of seats per row and a 

commensurate Increase in row spacing and exU 
doors, faciUtates emergency egressforallpeople 
and increases ease of access to mid-row seats 
especially for people who walk with difficulty. 
Consideration of this positiue attribute of 
‘continental'' seating should be tnduded along 
with all other factors in the design offixed 
seating areas. 

Table A2, Summary qf Assistive listening Devices 

System Advantages Disadvantages 
Typical 

i^’Pl^cations 

Induction Loop 
Transmitten Transducer 
wired to induction loop 

around listening area. 
Receiver Self-contained 
Inductkm receiver or 
personal hearing aid 

with telecoU. 

Cost-EfTecUve 
Low Maintenance 

E^aay to use 
Unobtrusive 
May be p>osslb]e to 
Integrate into existing 
public address system. 

Some hearing aids can 
function as receivers. 

Signal spills over to 

adjacent nxmis. 
Susceptible to electrical 
Interference. 

Limited iwrtability 
Inconsistent signal 

strength. 
Head position affects 
signal strength. 

Lack of standards for 

induction coil 
performance. 

Meeting areas 
Theaters 

Churches and Temples 
Conference rooms 
Classrooms 
TV viewing 

FM 
Ttansmitter. Flairiillght- 

slzed worn by speaker. 

Receiver With personal 
hearing aid via DAI or 

Induction neck-loop and 
telecoil; or self-contained 
with earphonefs). 

Highly pmrtaMe 
Different channels allow 

use by different groups 

within the same room. 
High user mobility 
Variable for large range 

of hearing losses. 

High cost of receivers 
Equipment fragile 

Equipment obtrusive 
High maintenance 
Expensive to maintain 
Custom fitting to 

individual user may be 
required. 

Classrooms 

Tour groups 
Meeting areas 

Outdoor events 
One-on-one 

Infrared 
Ttansmltten Emitter in 
llne-of-slght with 

receiver. 
Receiver Self-contained. 
Or with personal hearing 

aid via DAI or induction 
neckloop and telecc^ 

Easy to use 

Insures privacy or 
confidentiality 

Moderate cost 
Can often be Integrated 
into existing public 

address system. 

Une-of-slght required 
between emitter and 
receiver. 

Ineffective outdocxs 
Limited portability 
Requires installation 

Theaters 
Churches and Temples 
Auditoriums 
Meetings requiring 
confidentiality 

TV viewing 

Source: Rehah Brief. National Institute on Dlaability and Rehabilitation Research, Washington, DC, VoL XII, No. 10, (1990). 
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A5.0 Restaurants and Cafeterias 

A4.33.6 Placement of listening 
Systems. A distance of 50 ft (15 m) aUows 
a person to distinguish peifomiers’ facial 
expressions. 

A4.33.7 Types of Listening Systems. An 
assistive listening system appropriate for an 
assembly area for a group of persons or where 
the specific Individuals are not known in ad¬ 
vance. such as a playhouse, lecture hall or 
movie theater, may be different from the system 
appropriate for a particular individual provided 
as an auxiliary aid or as part of a reasonable 
accommodation. The appropriate device for an 
individual is the type that individual can use. 
whereas the appropriate system for an assem¬ 
bly area will necessarily be geared tmvard the 
“average’’ or aggregate needs of various indi¬ 
viduals. A listening system that can be used 
from any seat in a seating area is the most 
flexible way to meet this speciflcatlon. E^- 
phone Jacte with variable volume controls can 
benefit only people who have slight hearing loss 
and do not help people who use hearing aids. 
At the present time, magnetic Induction loops 
are the most feasible type of listening system 
for people who use hearing aids equipped with 
’T-coils," hut people without hearing aids or 
those with hearing aids not equipped with 
inductive pick-ups cannot use them without 
special receivers. Radio frequency ^tems can 
be extremely effective and Inexpensive. People 
without hearing aids can use them, but people 
with hearing aids need a special receiver to 
use them as they are presently designed. If 
hearing aids had a J^ck to allow a l^-pass of 
microphones, then radio frequency systems 
would be suitable for people with and without 
hearing aids. Some listening ^tems may be 
subject to interference from other equipment 
and feedback from hearing aids of people who 
are using the systems. Such interference can 
be controlled by careful engineering design 
that anticipates feedback sources in the 
surrounding area. 

Table A2. reprinted from a Natiarval Institute of 
Disability and RehabHUatlon Research “Rehab 
Brief." shows some of the advantages and 

disadvantages of different types of assistive 
listening systems. In addition, the Architectural 
and Transportation Barriers CompUance Board 
(Access Board) has pubUshed a pamphlet on 
Assistive Listening Systems which lists demon¬ 
stration centers across the country where 
technical assistance can be obtained in selecting 
and tnstaRiT}g appropriate systems. The state of 
New York has also adopted a detailed technical 
specfrcation which may be useful 

AS.O Restatuxuits and Cqfeterias. 

A5.1 General. Dining counters (where there 
is no service) are typically found in small carry¬ 
out restaurants, bakeries, or coffee shops and 
may only be a narrow eating surface attached 
to a waU. This section requires that where such 
a dtntng counter is provided, a portion of the 
counter shall be at the required accessible 
height 

A7.0 Business and Mercantile. 

A7.2(3) Assistive Listening Devices. 
At aU scdes and service counters, teller windows, 
box offices, and irfformation kiosks where a 
physical barrier separates service personnel and 
customers, it is recommended that at least one 
permanently installed assistive listening device 
complying with 4.33 be provided at each loca¬ 
tion or series. Where assistive listening devices 
are installed, signage should be provided iden¬ 
tifying those stations which are so equipped. 

A7.3 Check-out Aisles. Section 7.2 refers to 
counters without aisles; section 7.3 concerns 
check-out aisles. A counter without an aisle (7.2) 
can be approached from more than one direction 
such as In a convenience store. In order to use 
a check-out aisle (7.3). customers must enter a 
defined area (an aisle) at a particular point pay 
for goods, and exit at a particular point 

(FR Doc. 91-17481 Filed 7-25-91: 8:45 am] 
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Office of the Attorney General 

28 CFR Part 36 

[Order No. 1513-91] 

Nondiscrimination on the Basis of 
Disability by Public Accommodations 
and in Commercial Facilities 

agency: Department of Justice. 

action: Final rule. 

summary: This rule implements title III 
of the Americans with Disabilities Act, 
Public Law 101-336, which prohibits 
discrimination on the basis of disability 
by private entities in places of public 
accommodation, reguires that all new 
places of public accommodation and 
commercial facilities be designed and 
constructed so as to be readily 
accessible to and usable by persons 
with disabilities, and requires that 
examinations or courses related to 
licensing or certification for professional 
and trade purposes be accessible to 
persons with disabilities. 

EFFECTIVE DATE: January 26,1992. 

FOR FURTHER INFORMATION CONTACT: 

Barbara S. Drake, Deputy Assistant 
Attorney General, Civil Rights Division; 
Stewart B. Oneglia, Chief. Coordination 
and Review Section, Civil Rights 
Division; and John Wodatch, Director, 
Office on the Americans with 
Disabilities Act, Civil Rights Division; 
all of the U.S. Department of Justice, 
Washington, DC 20530. They may be 
contacted through the Division’s ADA 
Information Line at (202) 514-0301 
(Voice), (202) 514-0381 (TDD), or (202) 
514-0383 (TDD). These telephone 
numbers are not toll-fi'ee numbers. 

Copies of this rule are available in the 
following alternate formats: large print, 
Braille, electronic file on computer disk, 
and audio-tape. Copies may be obtained 
from the Office on the Americans with 
Disabilities Act at (202) 514-0301 (Voice) 
or (202) 514-0381 (TDD). The rule is also 
available on electronic bulletin board at 
(202) 514-6193. These telephone 
numbers are not toll-free numbers. 

SUPPLEMENTARY INFORMATION: 

Background 

The landmark Americans with 
Disabilities Act (“ADA” or “the Act”), 
enacted on July 26,1990, provides 
comprehensive civil rights protections to 
individuals with disabilities in the areas 
of employment, public accommodations, 
State and local government services, 
and telecommunications. 

The legislation was originally 
developed by the National Council on 
Disability, an independent Federal 

agency that reviews and makes 
recommendations concerning Federal 
laws, programs, and policies afiecting 
individuals with disabilities. In its 1986 
study, ‘Toward Independence,” the 
National Council on Disability 
recognized the inadequacy of the 
existing, limited patchwork of 
protections for individuals with 
disabilities, and recommended the 
enactment of a comprehensive civil 
rights law requiring equal opportunity 
for individuals with disabilities 
throughout American life. Although the 
100th Congress did not act on the 
legislation, which was first introduced in 
1988, then-Vice-President George Bush 
endorsed the concept of comprehensive 
disability rights legislation during his 
presidential campaign and became a 
dedicated advocate of the ADA. 

The ADA was reintroduced in 
modified form in May 1989 for 
consideration by the 101st Congress. In 
Jime 1989, Attorney General Dick 
Thornburgh, in testimony before the 
Senate Committee on Labor and Human 
Resources, reiterated the Bush 
Administration’s support for the ADA 
and suggested changes in the proposed 
legislation. After extensive negotiations 
between Senate sponsors and the 
Administration, the Senate passed an 
amended version of the ADA on 
September 7,1989, by a vote of 76-8. 

In the House, jurisdiction over the 
ADA was divided among four 
committees, each of which conducted 
extensive hearings and issued detailed 
committee reports: the Committee on 
Education and Labor, the Committee on 
the Judiciary, the Committee on Public 
Works and Transportation, and the 
Committee on Energy and Commerce. 
On October 12,1989, the Attorney 
General testified in favor of the 
legislation before the Committee on the 
Judiciary. The Civil Rights Division, on 
February 22,1990, provided testimony to 
the Committee on Small Business, which 
although technically without jurisdiction 
over the bill, conducted hearings on the 
legislation’s impact on small business. 

After extensive committee 
consideration and floor debate, the 
House of Representatives passed an 
amended version of the Senate bill on 
May 22,1990, by a vote of 403-20. After 
resolving their differences in conference, 
the Senate and House took final action 
on the bill—the House passing it by a 
vote of 377-28 on July 12,1990, and the 
Senate, a day later, by a vote of 91-6. 
The ADA was enacted into law with the 
President’s signature at a White House 
ceremony on July 26.1990. 

Rulemaking History 

On February 22,1991, the Department 
of Justice published a notice of proposed 
rulemaking (NPRM) implementing title 
ni of the ADA in the F^eral Register 
(56 FR 7452). On February 28,1991, the 
Department published a notice of 
proposed rulemaking implementing 
subtitle A of title II of the ADA in the 
Federal Register (56 FR 8538). Each 
NPRM solicited comments on the 
definitions, standards, and procedures 
of the proposed rules. By the April 29, 
1991, close of the comment period of the 
NPRM for title H. the Department had 
received 2,718 comments on the two 
proposed rules. Following the close of 
the conunent period, the Department 
received an additional 222 comments. 

In order to encourage public 
participation in the development of the 
Department’s rules under the ADA, the 
Department held four public hearings. 
Hearings were held in Dallas, Texas on 
March 4-5,1991; in Washington, DC on 
March 13-14-15,1991; in San Francisco, 
California on March 18-19,1991; and in 
Chicago, Illinois on March 27-28,1991. 
At these hearings, 329 persons testified 
and 1,567 pages of testimony were 
compiled. Transcripts of the hearings 
were included in the Department’s 
rulemaking docket. 

The comments that the Department 
received occupy almost six feet of shelf 
space and contain over 10,000 pages. 
TTie Department received comments 
fi-om individuals from all fifty States and 
the District of Columbia. Nearly 75% of 
the comments came from individuals 
and from organizations representing the 
interests of persons with disabilities. 
The Department received 292 comments 
from entities covered by the ADA and 
trade associations representing 
businesses in the private sector, and 67 
fi'om government units, such as mayors’ 
offices, public school districts, and 
various State agencies working vith 
individuals with disabilities. 

The Department received one 
comment fi-om a consortium of 511 
organizations representing a broad 
spectrum of persons with disabilities. In 
addition, at least another 25 commenters 
endorsed the position expressed by this 
consortium or submitted identical 
comments on one or both proposed 
regulations. 

An organization representing persons 
with hearing impairments submitted a 
large number of comments. This 
organization presented the Department 
with 479 individual comments, each 
providing in chart form a detailed 
representation of what type of auxiliary 
aid or service would be useful in the 
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various categories of places of public 
accommodation. 

The Department received a number of 
comments based on almost ten different 
form letters. For example, individuals 
who have a heightened sensitivity to a 
variety of chemical substances 
submitted 266 postcards detailing how 
exposure to various environmental 
conditions restricts their access to 
places of public accommodation and to 
commercial facilities. Another large 
group of form letters came from groups 
affiliated with independent living 
centers. 

The vast majority of the comments 
addressed the Department's proposal 
implementing title III. Just over 100 
comments addressed only issues 
presented in the proposed title II 
regulation. 

The Department read and analyzed 
each comment that was submitted in a 
timely fashion. Transcripts of the four 
hearings were analyzed along with the 
written comments. The decisions that 
the Department has made in response to 
these comments, however, were not 
made on the basis of the number of 
commenters addressing any one point 
but on a thorough consideration of the 
merits of the points of view expressed in 
the comments. Copies of the written 
comments, including transcripts of the 
four hearings, will remain available for 
public inspection in room 654 of the 
HOLC Building, 320 First Street, NW., 
Washington, DC from 10 a.m. to 5 p.m., 
Monday through Friday, except for legal 
holidays, imtil August 30,1991. 

The Americans with Disabilities Act 
gives to individuals with disabilities 
civil rights protections with respect to 
discrimination that are parallel to those 
provided to individuals on the basis of 
race, color, national origin, sex, and 
religion. It combines in its own unique 
formula elements drawn principally 
from two key civil rights statutes—the 
Civil Rights Act of 1964 and title V of the 
Rehabilitation Act of 1973. The ADA 
generally employs the framework of 
titles II (42 U.S.C. 2000a to 2000a-6) and 
VII (42 U.S.C. 2000e to 2000e-16] of the 
Civil Rights Act of 1964 for coverage and 
enforcement and the terms and concepts 
of section 504 of the Rehabilitation Act 
of 1973 (29 U.S.C. 794) for what 
constitutes discrimination. 

Other recently enacted legislation will 
facilitate compliance with the ADA. As 
amended in 1990, the Internal Revenue 
Code allows a deduction of up to $15,000 
per year for expenses associated with 
the removal of qualiHed architectural 
and transportation barriers. The 1990 
amendment also permits eligible small 
businesses to receive a tax credit for 
certain costs of compliance with the 

ADA. An eligible small business is one 
whose gross receipts do not exceed 
$1,000,000 or whose workforce does not 
consist of more than 30 full-time 
workers. Qualifying businesses may 
claim a credit of up to 50 percent of 
eligible access expenditures that exceed 
$2^ but do not exceed $10,250. 
Examples of eligible access 
expenditures include the necessary and 
reasonable costs of removing barriers, 
providing auxiliary aids, and acquiring 
or modi^ng equipment or devices. 

In addition, the Communications Act 
of 1934 has been amended by the 
Television Decoder Circuitry Act of 
1990, Public Law 101-431, to require as 
of July 1,1993, that all televisions with 
screens of 13 inches or wider have built- 
in decoder circuitry for displaying 
closed captions. This new law will 
eventually lessen dependence on the use 
of portable decoders in achieving 
compliance with the auxiliary aids and 
services requirements of the rule. 

Overview of the Rule 

The final rule establishes standards 
and procedures for the implementation 
of title III of the Act, which addresses 
discrimination by private entities in 
places of public accommodation, 
commercial facilities, and certain 
examinations and courses. The careful 
consideration Congress gave title III is 
reflected in the detailed statutory 
provisions and the expansive reports of 
the Senate Committee on Labor and 
Human Resources and the House 
Committees on the Judiciary, and 
Education and Labor. The final rule 
follows closely the language of the Act 
and supplements it, where appropriate, 
with interpretive material found in the 
committee reports. 

The rule is organized into six 
subparts. Subpart A, “General,” 
includes the purpose and application 
sections, describes the relationship of 
the Act to other laws, and defines key 
terms used in the regulation. 

Subpart B, "General Requirements,” 
contains material derived from what the 
statute calls the “General Rule,” and the 
“General Prohibition,” in sections 302(a] 
and 302(b)(1), respectively, of the Act. 
Topics addiressed by this subpart 
include discriminatory denials of access 
or participation, landlord and tenant 
obligations, the provision of unequal 
benefits, indirect discrimination through 
contracting, the participation of 
individuals with disabilities in the most 
integrated setting appropriate to their 
needs, and discrimination based on 
association with individuals with 
disabilities. Subpart B also contains a 
number of “miscellaneous” provisions 
derived fit)m title V of the Act that 

involve issues such as retaliation and 
coercion for asserting ADA rights, illegal 
drug use, insurance, and restrictions on 
smoking in places of public 
accommodation. Finally, subpart B 
contains additional general provisions 
regarding direct threats to health or 
safety, maintenance of accessible 
features of facilities and equipment, and 
the coverage of places of public 
accommodation located in private 
residences. 

Subpart C, “Specific Requirements,” 
addresses the “Specific Prohibitions” in 
section 302(b)(2) of the Act. Included in 
this subpart are topics such as 
discriminatory eligibility criteria; 
reasonable modifications in policies, 
practices or procedures; auxiliary aids 
and services; the readily achievable 
removal of barriers and alternatives to 
barrier removal; the extent to which 
inventories of accessible or special 
goods are required; seating in assembly 
areas; personal devices and services; 
and transportation provided by public 
accommodations. Subpart C also 
incorporates the requirements of section 
309 of title III relating to examinations 
and courses. 

Subpart D, “New Construction and 
Alterations,” sets forth the requirements 
for new construction and alterations 
based on section 303 of the Act. It 
addresses such issues as what facilities 
are covered by the new construction 
requirements, what an alteration is, the 
application of the elevator exception, 
the path of travel obligations resulting 
from an alteration to a primary function 
area, requirements for commercial 
facilities located in private residences, 
and the application of alterations 
requirements to historic buildings and 
facilities. 

Subpart E, “Enforcement,” describes 
the Act’s title III enforcement 
procedures, including private actions, as 
well as investigations and litigation 
conducted by die Attorney General. 
These provisions are based on sections 
308 and 310(b) of the Act. 

Subpart F, “Certification of State 
Laws or Local Building Codes,” 
establishes procedures for the 
certification of State or local building 
accessibility ordinances that meet or 
exceed the new construction and 
alterations requirements of the ADA. 
These provisions are based on section 
308(b)(l)(A)(ii) of the Act. 

Tbe section-by-section analysis of the 
rule explains in detail the provisions of 
each of these subparts. 

The Department is also today 
publishing a final rule for the 
implementation and enforcement of 
subtitle A of title II of the Act. This rule 
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prohibits discrimination on the basis of 
disability against qualified individuals 
with disabilities in all services, 
programs, or activities of State and local 
government. 

Regulatory Process Matters 

This final rule has been reviewed by 
the Office of Management and Budget 
(OMB) under Executive Order 12291. 
The Department is preparing a 
regulatory impact analysis (RIA) of this 
rule, and the ArchitecUiral and 
Transportation Barriers Compliance 
Board is preparing an RIA for its 
Americans with Disabilities Act 
Accessibility Guidelines for Buildings 
and Facilities (ADAAG) that are 
incorporated in Appendix A of the 
Department's final rule. Draft copies of 
both preliminary RIAs are available for 
comment; the Department will provide 
copies of these documents to the public 
upon request. Commenters are urged to 
provide additional information as to the 
costs and benefits associated with this 
rule. This will facilitate the development 
of a final RIA by January 1,1992. 

The Department’s RIA will evaluate 
the economic impact of the final rule. 
Included among those title III provisions 
that are likely to result in significant 
economic impact are the requirements 
for auxiliary aids, barrier removal in 
existing facilities, and readily accessible 
new construction and alterations. An 
analysis of the costs of these provisions 
will be included in the RIA. 

The preliminary RIA prepared for the 
notice of proposed rulemaldng contained 
all of the available information that 
would have been included in a 
preliminary regulatory flexibility 
analysis, had one been prepared under 
the Regulatory FlexibUity Act, 
concerning the rule’s impact on small 
entities. The final RIA will contain all of 
the information that is required in a final 
regulatory flexibility analysis, and will 
serve as such an analysis. Moreover, the 
extensive notice and comment 
procedure followed by the Department 
in the promulgation of this rule, which 
included public hearings, dissemination 
of materials, and provision of speakers 
to affected groups, clearly provided any 
interested small entities with the notice 
and opportunity for comment provided 
for imder the Regulatory Flexibility Act 
procedures. 

This final rule will preempt State laws 
affecting entities subject to the ADA 
only to the extent that those laws 
directly conflict with the statutory 
requirements of the ADA. Therefore, 
this rule is not subject to Executive 
Order 12612, and a Federalism 
Assessment is not required. 

The reporting and recordkeeping 
requirements described in subpart F of 
the rule are considered to be 
information collection requirements as 
that term is defined by the Office of 
Management and Budget in 5 CFR part 
1320. Accordingly, those information 
collection requirements have been 
submitted to OMB for review pursuant 
to the Paperwork Reduction Act. 

Section-By-Section Analysis and 
Response to Comments 

Subpart A—General 

Section 36.101 Purpose 

Section 36.101 states the purpose of 
the rule, which is to effectuate title III of 
the Americans with Disabilities Act of 
1990. This title prohibits discrimination 
on the basis of disability by public 
accommodations, requires places of 
public accommodation and commercial 
facilities to be designed, constructed, 
and altered in compliance with the 
accessibility standards established by 
this part, and requires that examinations 
or courses related to licensing or 
certification for professional or trade 
purposes be accessible to persons with 
disabilities. 

Section 36.102 Application 

Section 36.102 specifies the range of 
entities and facilities that have 
obligations under the final rule. The rule 
applies to any public accommodation or 
commercial facility as those terms are 
defined in § 36.104. It also applies, in 
accordance with section 309 of the ADA, 
to private entities that offer 
examinations or courses related to 
applications, licensing, certification, or 
credentialing for secondary or 
postsecondary education, professional, 
or trade purposes. Except as provided in 
§ 36.206, “Retaliation or coercion," this 
part does not apply to individuals other 
than public accommodations or to public 
entities. Coverage of private individuals 
and public entities is discussed in the 
preamble to § 36.206. 

As defined in § 36.104, a public 
accommodation is a private entity that 
owns, leases or leases to, or operates a 
place of public accommodation. Section 
36.102(b)(2] emphasizes that the general 
and specific public accommodations 
requirements of subparts B and C 
obligate a public accommodation only 
with respect to the operations of a place 
of public accommodation. This 
distinction is drawn in recognition of the 
fact that a private entity that meets the 
regulatory definition of public 
accommodation could also own, lease or 
lease to, or operate facilities that are not 
places of public accommodation. The 
rule would exceed the reach of the ADA 

if it were to apply the public 
accommodations requirements of 
subparts B and C to the operations of a 
private entity that do not involve a place 
of public accommodation. Similarly, 
§ 36.102(b](3] provides that the new 
construction and alterations 
requirements of subpart D obligate a 
public accommodation only with respect 
to facilities used as, or designed or 
constructed for use as, places of public 
accommodation or commercial facilities. 

On the other hand, as mandated by 
the ADA and reflected in § 36.102(c), the 
new construction and alterations 
requirements of subpart D apply to a 
commercial facility whether or not the 
facility is a place of public 
accommodation, or is owned, leased, 
leased to, or operated by a public 
accommodation. 

Section 36.102(e] states that the rule 
does not apply to any private club, 
religious entity, or public entity. Each of 
these terms is defined in § 36.104. The 
exclusion of private clubs and religious 
entities is derived from section 307 of 
the ADA; and the exclusion of public 
entities is based on the statutory 
definition of public accommodation in 
section 301(7) of the ADA, which 
excludes entities other than private 
entities ft’om coverage imder title III of 
the ADA. 

Section 36.103 Relationship to Other 
Laws 

Section 36.103 is derived from sections 
501 (a) and (b) of the ADA. Paragraph 
(a) provides that, except as otherwise 
specifically provided by this part, the 
ADA is not intended to apply lesser 
standards than are required under title 
V of the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 790-794), or the 
regulations implementing that title. The 
standards of title V of the Rehabilitation 
Act apply for purposes of the ADA to 
the extent that the ADA has not 
explicitly adopted a different standard 
from title V. Where the ADA explicitly 
provides a different standard from 
section 504, the ADA standard applies 
to the ADA, but not to section 504. For 
example, section 504 requires that all 
federally assisted programs and 
activities be readily accessible to and 
usable by individuals with handicaps, 
even if major structural alterations are 
necessary to make a program accessible. 
Title III of the ADA, in contrast, only 
requires alterations to existing facilities 
if the modifications are “readily 
achievable,” that is, able to be 
accomplished easily and without much 
difficulty or expense. A public 
accommodation that is covered under 
both section 504 and the ADA is still 
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required to meet the “program 
accessibility” standard in order to 
comply with section 504, but would not 
be in violation of the ADA unless it 
failed to make "readily achievable” 
modifications. On the other hand, an 
entity covered by the ADA is required to 
make “readily achievable” 
modifications, even if the program can 
be made accessible without any 
architectural modifications. Thus, an 
entity covered by both section 504 and 
title III of the ADA must meet both the 
“program accessibility" requirement and 
the “readily achievable” requirement. 

Paragraph (b) makes explicit that the 
rule does not afiect the obligation of 
recipients of Federal financial 
assistance to comply with the 
requirements imposed under section 504 
of the Rehabilitation Act of 1973. 

Paragraph (c) makes clear that 
Congress did not intend to displace any 
of the rights or remedies provided by 
other Federal laws or other State or 
local laws (including State common law] 
that provide greater or equal protection 
to individuals with disabilities. A 
plaintiff may choose to pursue claims 
under a State law that does not confer 
greater substantive rights, or even 
confers fewer substantive rights, if the 
alleged violation is protected imder the 
alternative law and the remedies are 
greater. For example, assume that a 
person with a physical disability seeks 
damages under a State law that allows 
compensatory and punitive damages for 
discrimination on the basis of physical 
disability, but does not allow them on 
the basis of mental disability. In that 
situation, the State law would provide 
narrower coverage, by excluding mental 
disabilities, but broader remedies, and 
an individual covered by both laws 
could choose to bring an action under 
both laws. Moreover, State tort claims 
confer greater remedies and are not 
preempted by the ADA. A plaintiff may 
join a State tort claim to a case brought 
under the ADA. In such a case, the 
plaintiff must, of course, prove all the 
elements of the State tort claim in order 
to prevail under that cause of action. 

A commenter had concerns about 
privacy requirements for banking 
transactions using telephone relay 
services. Title IV of the Act provides 
adequate protections for ensuring the 
confidentiality of communications using 
the relay services. This issue is more 
appropriately addressed by the Federal 
Conununications Commission in its 
regulation implementing title IV of the 
Act. 

Section 36.104 Definitions 

“Act.” The word “Act” is used in the 
regulation to refer to the Americans with 

Disabilities Act of 1990, Pub. L 101-336, 
which is also referred to as the “ADA.” 

“Commerce.” The definition of 
“commerce” is identical to the statutory 
definition provided in section 301(1) of 
the ADA. It means travel, trade, traffic, 
commerce, transportation, or 
communication among the several 
States, between any foreign country or 
any territory or possession and any 
State, or between points in the same 
State but through another State or 
foreign country. Commerce is defined in 
the same manner as in title II of the Civil 
Rights Act of 1964, which prohibits 
racial discrimination in public 
accommodations. 

The term “commerce” is used in the 
definition of “place of public 
accommodation.” According to that 
definition, one of the criteria that an 
entity must meet before it can be 
considered a place of public 
accommodation is that its operations 
affect commerce. The term “commerce” 
is similarly used in the definition of 
“commercial facility.” 

The use of the phrase “operations 
affect commerce” applies the full scope 
of coverage of the Commerce Clause of 
the Constitution in enforcing the ADA. 
The Constitution gives Congress broad 
authority to regulate interstate 
commerce, including the activities of 
local business enterprises (e.g., a 
physician’s office, a neighborhood 
restaurant, a laundromat, or a bakery] 
that affect interstate commerce through 
the purchase or sale of products 
manufactured in other States, or by 
providing services to individuals from 
other States. Because of the integrated 
nature of the national economy, the 
ADA and this final rule will have 
extremely broad application. 

“Commercial facilities” are those 
facilities that are intended for 
nonresidential use by a private entity 
and whose operations affect commerce. 
As explained under § 36.401, “New 
construction,” the new construction and 
alteration requirements of subpart D of 
the rule apply to all conunercial ~ 
facilities, whether or not they are places 
of public accommodation. Those 
commercial facilities that are not places 
of public accommodation are not subject 
to the requirements of subparts B and C 
(e.g., those requirements concerning 
auxiliary aids and general 
nondiscrimination provisions]. 

Congress recognized that the 
employees within commercial facilities 
would generally be protected under title 
I (employment] of the Act. However, as 
the House Committee on Education and 
Labor pointed out, “[t]o the extent that 
new facilities are built in a manner that 
make[s] them accessible to all 

individuals, including potential 
employees, there will be less of a need 
for individual employers to engage in 
reasonable accommodations for 
particular employees.” H.R. Rep. No. 
485,101st Cong., 2d Sess., pt. 2, at 117 
(1990] [hereinafter “Education and Labor 
report”]. While employers of fewer than 
15 employees are not covered by title I’s 
employment discrimination provisions, 
there is no such limitation with respect 
to new construction covered under title 
III. Congress chose not to so limit the 
new construction provisions because of 
its desire for a uniform requirement of 
accessibility in new construction, 
because accessibility can be 
accomplished easily in the design and 
construction stage, and because future 
expansion of a business or sale or lease 
of the property to a larger employer or to 
a business that is a place of public 
accommodation is always a possibility. 

The term “commercial facilities” is 
not intended to be defined by dictionary 
or common industry definitions. 
Included in this category are factories, 
warehouses, office buildings, and other 
buildings in which employment may 
occur. The phrase, “whose operations 
affect commerce,” is to be read broadly, 
to include all types of activities reached 
under the commerce clause of the 
Constitution. 

Privately operated airports are also 
included in the category of commercial 
facilities. They are not, however, places 
of public accommodation because they 
are not terminals used for “specified 
public transportation.” (Transportation 
by aircraft is specifically excluded from 
the statutory definition of “specified 
public transportation.”] Thus, privately 
operated airports are subject to the new 
construction and alteration 
requirements of this rule (subpart D] but 
not to subparts B and C. (Airports 
operated by public entities are covered 
by title II of the Act.] Places of public 
accommodation located within airports, 
such as restaurants, shops, lounges, or 
conference centers, however, are 
covered by subparts B and C of this 
part. 

The statute’s definition of 
“commercial facilities” specifically 
includes only facilities “that are 
intended for nonresidential use” and 
specifically exempts those facilities that 
are covered or expressly exempted from 
coverage under the Fair Housing Act of 
1968, as amended (42 U.S.C. 3601-3631]. 
The interplay between the Fair Housing 
Act and the ADA with respect to those 
facilities that are “places of public 
accommodation” was the subject of 
many comments and is addressed in the 
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preamble discussion of the definition of 
“place of public accommodation." 

“Current illegal use of drugs.” The 
phrase “current illegal use of drugs” is 
used in § 36.209. Its meaning is 
discussed in the preamble for that 
section. 

"Disability.” The definition of the term 
“disability” is comparable to the 
definition of the term “individual with 
handicaps” in section 7(8)(B} of the 
Rehabilitation Act and section 802(h] of 
the Fair Housing Act. The Education and 
Labor Committee report makes clear 
that the analysis of the term “individual 
with handicaps” by the Department of 
Health, Education, and Welfare in its 
regulations implementing section 504 (42 
FR 22685 (May 4,1977)] and the analysis 
by the Department of Housing and 
Urban Development in its regulation 
implementing the Fair Housing 
Amendments Act of 1988 (54 FR 3232 
(Jan. 23,1989)) should also apply fully to 
the term “disability” (Education and 
Labor report at 50). 

The use of the term “disability” 
instead of “handicap” and the term 
“individual with a disability” instead of 
“individual with handicaps” represents 
an effort by the Congress to make use of 
up-to-date, currently accepted 
terminology. The terminology applied to 
individuals with disabilities is a very 
significant and sensitive issue. As with 
racial and ethnic terms, the choice of 
words to describe a person with a 
disability is overlaid with stereotypes, 
patronizing attitudes, and other 
emotional connotations. Many 
individuals with disabilities, and 
organizations representing such 
individuals, object to the use of such 
terms as “handicapped person” or “the 
handicapped.” In other recent 
legislation. Congress also recognized 
this shift in terminology, e.g., by 
changing the name of the NaticTial 
Council on the Handicapped to the 
National Coimcil on Disability (Pub. L. 
100-630). 

In enacting the Americans with 
Disabilities Act, Congress concluded 
that it was important for the current 
legislation to use terminology most in 
line with the sensibilities of most 
Americans with disabilities. No change 
in definition or substance is intended 
nor should be attributed to this change 
in phraseology. 

TTie term “disability” means, with 
respect to an individual— 

(A) A physical or mental impairment 
that substantially limits one or more of 
the major life activities of such 
individual; 

(B) A record of such an impairment; or 
(C) Being regarded as having such an 

impairment. 

If an individual meets any one of 
these three tests, he or she is considered 
to be an individual with a disability for 
purposes of coverage under the 
Americans with Disabilities Act. 

Congress adopted this same basic 
definition of “disability,” first used in 
the Rehabilitation Act of 1973 and in the 
Fair Housing Amendments Act of 1988, 
for a number of reasons. It has worked 
well since it was adopted in 1974. There 
is a substantial body of administrative 
interpretation and judicial precedent on 
this definition. Finally, it would not be 
possible to guarantee 
comprehensiveness by providing a list 
of specific disabilities, especially 
because new disorders may be 
recognized in the fuUire, as they have 
since the definition was first established 
in 1974. 

Test A—A Physical or Mental 
Impairment That Substantially Limits 
One or More of the Major Life Activities 
of Such Individual 

Physical or mental impairment. Under 
the first test, an individual must have a 
physical or mental impairment. As 
explained in paragraph (1) (i) of the 
definition, “impairment” means any 
physiological disorder or condition, 
cosmetic disfigurement, or anatomical 
loss affecting one or more of the 
following body systems; Neurological; 
musculoskeletal; special sense organs 
(including speech organs that are not 
respiratory, such as vocal cords, soft 
palate, and tongue); respiratory, 
including speech organs; cardiovascular; 
reproductive; digestive; genitourinary; 
hemic and lymphatic; skin; and 
endocrine. It also means any mental or 
psychological disorder, such as mental 
retardation, organic brain syndrome, 
emotional or mental illness, and specific 
learning disabilities. This list closely 
tracks the one used in the regulations for 
section 504 of the Rehabilitation Act of 
1973 (see, e.g., 45 CFR 84.3(j)(2)(i)). 

Many commenters asked that 
“traumatic brain injury” be added to the 
list in paragraph (l)(i). Traumatic brain 
injury is already included because it is a 
physiological condition affecting one of 
the listed body systems, i.e., 
“neurological.” Therefore, it was 
unnecessary for the Department to add 
the term to the regulation. 

It is not possible to include a list of all 
the specific conditions, contagious and 
noncontagious diseases, or infections 
that would constitute physical or mental 
impairments because of the difficulty of 
ensuring the comprehensiveness of such 
a list, particularly in light of the fact that 
other conditions or disorders may be 
identified in the future. However, the list 
of examples in paragraph (l)(iii) of the 

definition includes; Orthopedic, visual, 
speech and hearing impairments; 
cerebral palsy; epilepsy, muscular 
dystrophy, multiple sclerosis, cancer, 
heart disease, diabetes, mental 
retardation, emotional illness, specific 
learning disabilities, HTV disease 
(symptomatic or asymptomatic), 
tuberculosis, drug addiction, and 
alcoholism. 

The examples of “physical or mental 
impairments” in paragraph (l)(iii) are 
the same as those contained in many 
section 504 regulations, except for the 
addition of the phrase “contagious and 
noncontagious” to describe the types of 
diseases and conditions included, and 
the addition of “HIV disease 
(symptomatic or asymptomatic]” and 
“tuberculosis” to the list of examples. 
These additions are based on the ADA 
committee reports, caselaw, and official 
legal opinions interpreting section 504. 
In School Board of Nassau County v. 
Arline, 480 U.S. 273 (1987), a case 
involving an individual with 
tuberculosis, the Supreme Court held 
that people with contagious diseases are 
entitled to the protections afforded by 
section 504. Following the Arline 
decision, this Department’s Office of 
Legal Counsel issued a legal opinion 
that concluded that symptomatic HIV 
disease is an impairment that 
substantially limits a major life activity; 
therefore it has been included in the 
definition of disability under this part. 
The opinion also concluded that 
assnnptomatic HIV disease is an 
impairment that substantially limits a 
major life activity, either because of its 
actual effect on the individual with HIV 
disease or because the reactions of 
other people to individuals with HIV 
disease cause such individuals to be 
treated as though they are disabled. See 
Memorandum from Douglas W. Kmiec, 
Acting Assistant Attorney General, 
Office of Legal Counsel, Department of 
Justice, to Arthur B. Culvahouse, Jr., 
Counsel to the President (Sept. 27,1988), 
reprinted in Hearings on S. 933, the 
Americans with Disabilities Act, Before 
the Subcomm. on the Handicapped of 
the Senate Comm, on Labor and Human 
Resources, 101st Cong., 1st Sess. 346 
(1989), The phrase “symptomatic or 
asymptomatic” was inserted in the final 
rule after “HIV disease” in response to 
commenters who suggested that the 
clarification was necessary to give full 
meaning to the Department’s opinion. 

Paragraph (l)(iv) of the definition 
states that the phrase “physical or 
mental impairment” does not include 
homosexuality or bisexuality. These 
conditions were never considered 
impairments under other Federal 
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disability laws. Section 511(a] of the 
statute makes clear that they are 
likewise not to be considered 
impairments under the Americans with 
Disabilities Act. 

Physical or mental impairment does 
not include simple physical 
characteristics, such as blue eyes or 
black hair. Nor does it include 
environmental, cultural, economic, or 
other disadvantages, such as having a 
prison record, or being poor. Nor is age a 
disability. Similarly, the definition does 
not include common personality traits 
such as poor judgment or a quick temper 
where these are not symptoms of a 
mental or psychological disorder. 
However, a person who has these 
characteristics and also has a physical 
or mental impairment may be 
considered as having a disability for 
purposes of the Americans with 
Disabilities Act based on the 
impairment. 

Substantial limitation of a major life 
activity. Under Test A, the impairment 
must be one that “substantially limits a 
major life activity.” Major life activities 
include such things as caring for one's 
self, performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working. For example, a 
person who is paraplegic is substantially 
limited in the major life activity of 
walking, a person who is blind is 
substantially limited in the major life 
activity of seeing, and a person who is 
mentally retarded is substantially 
limited in the major life activity of 
learning. A person with traumatic brain 
injury is substantially limited in the 
major life activities of caring for one’s 
self, learning, and working because of 
memory deficit, confusion, contextual 
difficulties, and inability to reason 
appropriately. 

A person is considered an individual 
with a disability for purposes of Test A, 
the first prong of the definition, when 
the individual’s important life activities 
are restricted as to the conditions, 
manner, or duration under which they 
can be performed in comparison to most 
people. A person with a minor, trivial 
impairment, such as a simple infected 
finger, is not impaired in a major life 
activity. A person who can walk for 10 
miles continuously is not substantially 
limited in walking merely because, on 
the eleventh mile, he or she begins to 
experience pain, because most people 
would not be able to walk eleven miles 
without experiencing some discomfort. 

The Department received many 
comments on the proposed rule’s 
inclusion of the word “temporary” in the 
definition of “disability.” llie preamble 
indicated that impairments are not 
necessarily excluded fixim the definition 

of “disability” simply because they are 
temporary, but that the dmation, or 
expected duration, of an impairment is 
one factor that may properly be 
considered in determining whether the 
impairment substantially limits a major 
life activity. The preamble recognized, 
however, Uiat temporary impairments, 
such as a broken leg, are not commonly 
regarded as disabilities, and only in rare 
circumstances would the degree of the 
limitation and its expected duration be 
substantial: Nevertheless, many 
commenters objected to inclusion of the 
word “temporary” both because it is not 
in the statute and because it is not 
contained in the definition of 
“disability” set forth in the title I 
regulations of the Equal Employment 
Opportunity Commission (^OC). The 
word “temporary” has been deleted 
from the final rule to conform with the 
statutory language. The question of 
whether a temporary impairment is a 
disability must be resolved on a case- 
by-case basis, taking into consideration 
both the duration (or expected duration) 
of the impairment and the extent to 
which it actually limits a major life 
activity of the affected individual. 

The question of whether a person has 
a disability should be assessed without 
regard to ^e availability of mitigating 
measures, such as reasonable 
modifications or auxiliary aids and 
services. For example, a person with 
hearing loss is substantially limited in 
the major life activity of hearing, even 
though the loss may be improved 
through the use of a hearing aid. 
Likewise, persons with impairments, 
such as epilepsy or diabetes, that 
substantially limit a major life activity, 
are covered under the first prong of the 
definition of disability, even if the 
effects of the impairment are controlled 
by medication. 

Many commenters asked that 
environmental illness (also known as 
multiple chemical sensitivity) as well as 
allergy to cigarette smoke be recognized 
as disabilities. The Department, 
however, declines to state categorically 
that these types of allergies or 
sensitivities are disabilities, because the 
determination as to whether an 
impairment is a disability depends on 
whether, given the particular 
circiunstances at issue, the impairment 
substantially limits one or more major 
life activities (or has a history of, or is 
regarded as having such an efiect). 

Sometimes respiratory or neurological 
functioning is so severely afiected that 
an individual will satisfy the 
requirements to be considered disabled 
under the regulation. Such an individual 
would be entitled to all of the 
protections afforded by the Act and this 

part. In other cases, individuals may be 
sensitive to environmental elements or 
to smoke but their sensitivity will not 
rise to the level needed to constitute a 
disability. For example, their major life 
activity of breathing may be somewhat, 
but not substantially, impaired. In such 
circumstances, the individuals are not 
disabled and are not entitled to the 
protections of the statute despite their 
sensitivity to environmental agents. 

In sum, the determination as to 
whether allergies to cigarette smoke, or 
allergies or sensitivities characterized 
by the commenters as environmental 
illness are disabilities covered by the 
regulation must be made using the same 
case-by-case analysis that is applied to 
all other physical or mental 
impairments. Moreover, the addition of 
specific regulatory provisions relating to 
environmental illness in the final rule 
would be inappropriate at this time 
pending future consideration of the issue 
by the Architectural and Transportation 
Barriers Compliance Board, the 
EnAdronmental Protection Agency, and 
the Occupational Safety and Health 
Administration of the Department of 
Labor. 

Test B—A Record of Such an 
Impairment 

This test is intended to cover those 
who have a record of an impairment. As 
explained in paragraph (3) of the rule’s 
definition of disability, this includes a 
person who has a history of an 
impairment that substantially limited a 
major life activity, such as someone who 
has recovered fi'om an impairment. It 
also includes persons who have been 
misclassified as having an impairment. 

This provision is included in the 
definition in part to protect individuals 
who have recovered fi’om a physical or 
mental impairment that previously 
substantially limited them in a major life 
activity. Discrimination on the basis of 
such a past impairment is prohibited. 
Frequently occiuring examples of the 
first group (those who have a history of 
an impairment) are persons with 
histories of mental or emotional illness, 
heart disease, or cancer; examples of the 
second group (those who have been 
misclassified as having an impairment) 
are persons who have been 
misclassified as having mental 
retardation or mental illness. 

Test C—Being Regarded as Having Such 
an Impairment 

This test, as contained in paragraph 
(4) of the definition, is intended to cover 
persons who are treated by a private 
entity or public accommodation as 
having a physical or mental impairment 
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that substantially limits a major life 
activity. It applies when a person is 
treated as if he or she has an 
impairment that substantially limits a 
major life activity, regardless of whether 
that person has an impairment. 

The Americans with Disabilities Act 
uses the same “regarded as” test set 
forth in the regulations implementing 
section 504 of the Rehabilitation Act. 
See, e.g., 28 CFR 42.540(k)(2)(iv], which 
provides: 

(iv) “Is regarded as having an impairment" 
means (A) Has a physical or mental 
impairment that does not substantially limit 
major life activities but that is treated by a 
recipient as constituting such a limitation; (B) 
Has a physical or mental impairment that 
substantially limits major life activities only 
as a result of the attitudes of others toward 
such impairment; or (C) Has none of the 
impairments dehned in paragraph (k)(2](i) of 
this section but is treated by a recipient as 
having such an impairment. 

The perception of the private entity or 
public acconunodation is a key element 
of this test. A person who perceives 
himself or herself to have an 
impairment, but does not have an 
impairment, and is not treated as if he or 
she has an impairment, is not protected 
under this test. A person would be 
covered imder this test if a restaurant 
refused to serve that person because of 
a fear of “negative reactions" of others 
to that person. A person would also be 
covered if a public accommodation 
refused to serve a patron because it 
perceived that the patron had an 
impairment that limited his or her 
enjoyment of the goods or services being 
offered. 

For example, persons with severe 
bums often encounter discrimination in 
community activities, resulting in 
substantial limitation of major life 
activities. These persons would be 
covered under this test based on the 
attitudes of others towards the 
impairment, even if they did not view 
themselves as “impaired.” 

The rationale for this third test, as 
used in the Rehabilitation Act of 1973, 
was articulated by the Supreme Court in 
ArJ/ne, 480 U.S. 273 (1987). The Court 
noted that, although an individual may 
have an impairment that does not in fact 
substantially limit a major life activity, 
the reaction of others may prove just as 
disabling. “Such an impairment might 
not diminish a person’s physical or 
mental capabilities, but could 
nevertheless substantially limit that 
person’s ability to work as a result of 
the negative reactions of others to the 
impairment.” Id. at 283. The Court 
concluded that, by including this test in 
the Rehabilitation Act’s definition, 
“Congress acknowledged that society’s 

accumulated myths and fears about 
disability and disease are as 
handicapping as are the physical 
limitations that flow from actual 
impairment.” Id. at 284. 

Thus, a person who is not allowed 
into a public accommodation because of 
the myths, fears, and stereotypes 
associated with disabilities would be 
covered under this third test whether or 
not the person’s physical or mental 
condition would be considered a 
disability under the first or second test 
in the definition. 

If a person is refused admittance on 
the basis of an actual or perceived 
physical or mental condition, and the 
public accommodation can articulate no 
legitimate reason for the refusal (such as 
failure to meet eligibility criteria], a 
perceived concern about admitting 
persons with disabilities could be 
inferred and the individual would 
qualify for coverage under the “regarded 
as” test. A person who is covered 
because of being regarded as having an 
impairment is not required to show that 
the public accommodation’s perception 
is inaccurate (e.g., that he will be 
accepted by others, or that insurance 
rates will not increase] in order to be 
admitted to the public accommodation. 

Paragraph (5] of the definition lists 
certain conditions that are not included 
within the definition of “disability.” The 
excluded conditions are: transvestism, 
transsexualism, pedophilia, 
exhibitionism, voyeurism, gender 
identity disorders not resulting from 
physical impairments, other sexual 
behavior disorders, compulsive 
gambling, kleptomania, pyromania, and 
psychoactive substance use disorders 
resulting from current illegal use of 
drugs. Unlike homosexuality and 
bisexuality, which are not considered 
impairments under either the Americans 
with Disabilities Act (see the definition 
of “disability,” paragraph (l](iv]] or 
section 504, the conditions listed in 
paragraph (5], except for transvestism, 
are not necessarily excluded as 
impairments under section 504. 
(Transvestism was excluded from the 
definition of disability for section 504 by 
the Fair Housing Amendments Act of 
1988, Pub, L. 100-430, § 6(b].] The phrase 
“current illegal use of drugs” used in this 
definition is explained in the preamble 
to § 36.209. 

“Drug.” The definition of the term 
“drug” is taken from section 510(d](2] of 
the ADA. 

“Facility,” “Facility” means all or any 
portion of buildings, structures, sites, 
complexes, equipment, rolling stock or 
other conveyances, roads, walks, 
passageways, parking lots, or other real 
or personal property, including the site 

where the building, property, structure, 
or equipment is located. Committee 
reports made clear that the definition of 
facility was drawn fi'om the definition of 
facility in current Federal regulations 
[see, e.g.. Education and Labor report at 
114]. It includes both indoor and outdoor 
areas where human-constructed 
improvements, structures, equipment, or 
property have been added to the natural 
environment. 

The term “rolling stock or other 
conveyances” was not included in the 
definition of facility in the proposed 
rule. However, commenters raised 
questions about the applicability of this 
part to places of public accommodation 
operated in mobile facilities (such as 
cruise ships, floating restaurants, or 
mobile health units]. Those places of 
public acconunodation are covered 
under this part, and would be included 
in the definition of “facility.” Thus the 
requirements of subparts B and C would 
apply to those places of public 
accommodation. For example, a covered 
entity could not discriminate on the 
basis of disability in the full and equal 
enjoyment of the facilities (§ 36.201]. 
Similarly, a cruise line could not apply 
eligibility criteria to potential 
passengers in a manner that would 
screen out individuals with disabilities, 
unless the criteria are “necessary,” as 
provided in § 36.301. 

However, standards for new 
construction and alterations of such 
facilities are not yet included in the 
Americans with Disabilities Act 
Accessibility Guidelines for Buildings 
and Facilities (ADAAG] adopted by 
§ 36.406 and incorporated in Appendix 
A. The Department therefore will not 
interpret the new construction and 
alterations provisions of subpart D to 
apply to the types of facilities discussed 
here, pending further development of 
specific requirements. 

Requirements pertaining to accessible 
transportation services provided by 
public accommodations are included in 
§ 36.310 of this part; standards 
pertaining to accessible vehicles will be 
issued by the Secretary of 
Transportation pursuant to section 306 
of the Act, and will be codified at 49 
CFR part 37. 

A public accommodation has 
obligations under this rule with respect 
to a cruise ship to the extent that its 
operations are subject to the laws of the 
United States. 

The definition of “facility” only 
includes the site over which the private 
entity may exercise control or on which 
a place of public accommodation or a 
commercial facility is located. It does 
not include, for example, adjacent roads 
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or walks controlled by a public entity 
that is not subject to this part. Public 
entities are subject to the requirements 
of title II of the Act. The Department’s 
regulation implementing title II, which 
will be codified at 28 CFR part 35, 
addresses the obligations of public 
entities to ensure accessibility by 
providing curb ramps at pedestrian 
walkways. 

“Illegal use of drugs.” The definition 
of "illegal use of drugs” is taken from 
section 510(d)(1) of the Act and clarifies 
that the term includes the illegal use of 
one or more drugs. 

“Individual with a disability” means a 
person who has a disability but does not 
include an individual who is currently 
illegally using drugs, when the public 
accommodation acts on the basis of 
such use. The phrase “ciurent illegal use 
of drugs” is explained in the preamble to 
§ 36.209. 

“Place of public accommodation.” The 
term “place of public accommodation” 
is an adaptation of the statutory 
definition of “public accommodation” in 
section 301(7) of the ADA and appears 
as an element of the regulatory 
definition of public accommodation. The 
final rule defines “place of public 
accommodation” as a facility, operated 
by a private entity, whose operations 
affect commerce and fall within at least 
one of 12 specified categories. The term 
“public accommodation,” on the other 
hand, is reserved by the final rule for the 
private entity that owns, leases (or 
leases to), or operates a place of public 
accommodation. It is the public 
accommodation, and not the place of 
public accommodation, that is subject to 
the regulation’s nondiscrimination 
requirements. Placing the obligation not 
to discriminate on the public 
accommodation, as defined in the rule, 
is consistent with section 302(a) of the 
ADA, which places the obligation not to 
discriminate on any person who owns, 
leases (or leases to), or operates a place 
of public accommodation. 

Facilities operated by government 
agencies or other public entities as 
defined in this section do not qualify as 
places of public accommodation. The 
actions of public entities are governed 
by title II of the ADA and will be subject 
to regulations issued by the Department 
of Justice under that title. The receipt of 
government assistance by a private 
entity does not by itself preclude a 
facility from being considered as a place 
of public accommodation. 

ilie definition of place of public 
accommodation incorporates the 12 
categories of facilities represented in the 
statutory definition of public 
accommodation in section 301(7) of the 
ADA: 

1. Places of lodging. 
2. Establishments serving food or 

drink. 
3. Places of exhibition or 

entertainment. 
4. Places of public gathering. 
5. Sales or rental establishments. 
6. Service establishments. 
7. Stations used for specified public 

transportation. 
8. Places of public display or 

collection. 
9. Places of recreation. 
10. Places of education. 
11. Social service center 

establishments. 
12. Places of exercise or recreation. 
In order to be a place of public 

accommodation, a facility must be 
operated by a private entity, its 
operations must affect commerce, and it 
must fall within one of these 12 
categories. While the list of categories is 
exhaustive, the representative examples 
of facilities within each category are 
not. Within each category only a few 
examples are given. 'The category of 
social service center establishments 
would include not only the types of 
establishments listed, day care centers, 
senior citizen centers, homeless shelters, 
food banks, adoption agencies, but also 
establishments such as substance abuse 
treatment centers, rape crisis centers, 
and halfway houses. As another 
example, the category of sales or rental 
establishments would include an 
innumerable array of facilities that 
would sweep far beyond the few 
examples given in the regulation. For 
example, other retail or wholesale 
establishments selling or renting items, 
such as bookstores, videotape rental 
stores, car rental establishment, pet 
stores, and jewelry stores would also be 
covered under this category, even 
though they are not specifically listed. 

Several commenters requested 
clarification as to the coverage of 
wholesale establishments under the 
category of “sales or rental 
establishments.” The Department 
intends for wholesale establishments to 
be covered under this category as places 
of public accommodation except in 
cases where they sell exclusively to 
other businesses and not to individuals. 
For example, a company that grows food 
produce and supplies its crops 
exclusively to food processing 
corporations on a wholesale basis does 
not become a public accommodation 
because of these transactions. If this 
company operates a road side stand 
where its crops are sold to the public, 
the road side stand would be a sales 
establishment covered by the ADA. 
Conversely, a sales establishment that 
markets its goods as “wholesale to the 

public” and sells to individuals would 
not be exempt fit)m ADA coverage 
despite its use of the word “wholesale” 
as a marketing technique. 

Of course, a company that operates a 
place of public accommodation is 
subject to this part only in the operation 
of that place of public accommodation. 
In the example given above, the 
wholesale produce company that 
operates a road side stand would be a 
public accommodation only for the 
purposes of the operation of that stand. 
The company would be prohibited fit)m 
discriminating on the basis of disability 
in the operation of the road side stand, 
and it would be required to remove 
barriers to physical access to the extent 
that it is readily achievable to do so (see 
§ 36.304); however, in the event that it is 
not readily achievable to remove 
barriers, for example, by replacing a 
gravel surface or regrading the area 
around the stand to permit access by 
persons with mobility impairments, the 
company could meet its obligations 
through alternative methods of making 
its goods available, such as delivering 
produce to a customer in his or her car 
(see § 36.305). 'The concepts of readily 
achievable barrier removal and 
alternatives to barrier removal are 
discussed further in the preamble 
discussion of §§ 36.304 and 36.305. 

Even if a facility does not fall within 
one of the 12 categories, and therefore 
does not qualify as a place of public 
accommodation, it still may be a 
commercial facility as defined in 
§ 36.104 and be subject to the new 
construction and alterations 
requirements of subpart D. 

A number of commenters questioned 
the treatment of residential hotels and 
other residential facilities in the 
Department’s proposed rule. These 
commenters were essentially seeking 
resolution of the relationship between 
the Fair Housing Act and the ADA 
concerning facilities that are both 
residential in nature and engage in 
activities that would cause them to be 
classified as “places of public 
accommodation” imder the ADA. The 
ADA’s express exemption relating to the 
Fair Housing Act applies only to 
“commercial facilities” and not to 
“places of public accommodation.” 

A facility whose operations affect 
interstate commerce is a place of public 
accommodation for purposes of the 
ADA to the extent that its operations 
include those types of activities engaged 
in or services provided by the facilities 
contained on the list of 12 categories in 
section 301(7) of the ADA. Thus, a 
facility that provides social services 
would be considered a “social service 
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center establishment.” Similarly, the 
category “places of lodging" would 
exclude solely residential facilities 
because the nature of a place of lodging 
contemplates the use of the facility for 
short-term stays. 

Many facilities, however, are mixed 
use facilities. For example, in a large 
hotel that has a separate residential 
apartment wing, the residential wing 
would not be covered by the ADA 
because of the nature of the occupancy 
of that part of the facility. This 
residential wing would, however, be 
covered by the Fair Housing Act. The 
separate nonresidential 
accommodations in the rest of the hotel 
would be a place of lodging, and thus a 
public accommodation subject to the 
requirements of this final rde. If a hotel 
allows both residential and short-term 
stays, but does not allocate space for 
these difierent uses in separate, discrete 
units, both the ADA and the Fair 
Housing Act may apply to the facility. 
Such determinations will need to be 
made on a case-by-case basis. Any 
place of lodging of the type described in 
paragraph (1) of the de^ition of place 
of public accommodation and that is an 
establishment located within a building 
that contains not more than five rooms 
for rent or hire and is actually occupied 
by the proprietor of the establishment as 
his or her residence is not covered by 
the ADA. (This exclusion from coverage 
does not apply to other categories of 
public accommodations, for example, 
professional offices or homeless 
shelters, that are located in a building 
that is also occupied as a private 
residence.] 

A number of commenters noted that 
the term “residential hotel" may also 
apply to a type of hotel commonly 
known as a “single room occupancy 
hotel.” Although such hotels or portions 
of such hotels may fall under the Fair 
Housing Act when operated or used as 
long-term residences, they are also 
considered “places of lodging" under the 
ADA when guests of such hotels are free 
to use them on a short-term basis. In 
addition, “single room occupancy 
hotels” may provide social services to 
their guests, often through the operation 
of Federal or State grant programs. In 
such a situation, the facility would be 
considered a “social service center 
establishment” and thus covered by the 
ADA as a place of public 
accommodation, regardless of the length 
of stay of the occupants. 

A similar analysis would also be 
applied to other residential facilities that 
provide social services, including 
homeless shelters, shelters for people 
seeking refuge from domestic violence, 

nursing homes, residential care 
facilities, and other facilities where 
persons may reside for varying lengths 
of time. Such facilities should be 
analyzed under the Fair Housing Act to 
determine the application of that statute. 
The ADA, however, requires a separate 
and independent analysis. For example, 
if the facility, or a portion of the facility, 
is intended for or permits short-term 
stays, or if it can appropriately be 
categorized as a service establishment 
or as a social service establishment, 
then the facility or that portion of the 
facility used for the covered purpose is a 
place of public accommodation under 
the ADA. For example, a homeless 
shelter that is intended and used only 
for long-term residential stays and that 
does not provide social services to its 
residents would not be covered as a 
place of public accommodation. 
However, if this facility permitted short¬ 
term stays or provided social services to 
its residents, it would be covered under 
the ADA either as a “place of lodging” 
or as a "social service center 
establishment,” or as both. 

A private home, by itself, does not fall 
within any of the 12 categories. 
However, it can be covered as a place of 
public accommodation to the extent that 
it is used as a facility that would fall 
within one of the 12 categories. For 
example, if a professional office of a 
dentist, doctor, or psychologist is 
located in a private home, the portion of 
the home dedicated to office use 
(including areas used both for the 
residence and the office, e.g., the 
entrance to the home that is also used as 
the entrance to the professional office] 
would be considered a place of public 
accommodation. Places of public 
accommodation located in residential 
facilities are specifically addressed in 
§ 36.207. 

If a tour of a commercial facility that 
is not otherwise a place of public 
accommodation, such as, for example, a 
factory or a movie studio production set, 
is open to the general public, the route 
followed by the tour is a place of public 
accommodation and the tour must be 
operated in accordance with the rule’s 
requirements for public 
accommodations. The place of public 
accommodation defined by the tour does 
not include those portions of the 
commercial facility that are merely 
viewed from the tour route. Hence, the 
barrier removal requirements of § 36.304 
only apply to the physical route 
followed by the tour participants and 
not to work stations or other areas that 
are merely adjacent to, or within view 
of, the tour route. If the tour is not open 
to the general public, but rather is 

conducted, for example, for selected 
business colleagues, partners, 
customers, or consultants, the tour route 
is not a place of public accommodation 
and the tour is not subject to the 
requirements for public 
accommodations. 

Public accommodations that receive 
Federal financial assistance are subject 
to the requirements of section 504 of the 
Rehabilitation Act as well as the 
requirements of the ADA. 

Private schools, including elementary 
and secondary schools, are covered by 
the rule as places of public 
accommodation. The rule itself, 
however, does not require a private 
school to provide a free appropriate 
education or develop an individualized 
education program in accordance with 
regulations of the Department of 
Education implementing section 504 of 
the Rehabilitation Act of 1973, as 
amended (34 CFR part 104], and 
regulations implementing the 
Individuals with Disabilities Education 
Act (34 CFR part 300]. The receipt of 
Federal assistance by a private school, 
however, would trigger application of 
the Department of Education’s 
regulations to the extent mandated by 
the particular type of assistance 
received. 

“Private club.” The term “private 
club” is defined in accordance with 
section 307 of the ADA as a private club 
or establishment exempted fiom 
coverage under title II of the Civil Rights 
Act of 1964. Title II of the 1964 Act 
exempts any “private club or other 
establishment not in fact open to the 
public, except to the extent that the 
facilities of such establishment are 
made available to the customers or 
patrons of [a place of public 
accommodation as defined in title II].” 
The rule, therefore, as reflected in 
§ 36.102(e] of the application section, 
limits the coverage of private clubs 
accordingly. 'The obligations of a private 
club that rents space to any other 
private entity for the operation of a 
place of public accommodation are 
discussed further in connection with 
§ 36.201. 

In determining whether a private 
entity qualifies as a private club under 
title II, courts have considered such 
factors as the degree of member control 
of club operations, the selectivity of the 
membership selection process, whether 
substantial membership fees are 
charged, whether the entity is operated 
on a nonprofit basis, the extent to which 
the facilities are open to the public, the 
degree of public funding, and whether 
the club was created specifically to 
avoid compliance with the Civil Rights 
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Act. See e.g., Tillman v. Wheaton- 
Haven Recreation Ass’n, 410 U.S. 431 
(1973); Daniel v. Paul. 395 U.S. 298 
(1969): Olzman v. Lake Hills Swim Club, 
Inc., 495 F.2d 1333 (2d Cir. 1974); 
Anderson v. Pass Christian Isles Golf 
Club. Inc.. 488 F.2d 855 (5th Cir. 1974); 
Smith V. YMCA. 462 F.2d 634 (5th Cir. 
1972): Stout V. YMCA, 404 F.2d 687 (5th 
Cir. 1968); United States v. Richberg, 398 
F.2d 523 (5th Cir. 1968); Nesmith v. 
YMCA, 397 F.2d 96 (4th Cir. 1968); 
United States v. Lansdowne Swim Club, 
713 F. Supp. 785 (E.D. Pa. 1989); Durham 
V. Red Lake Fishing and Hunting Club, 
Inc., 666 F. Supp. 954 (W.D. Tex. 1987); 
New York v. Ocean Club, Inc., 602 F. 
Supp. 489 (E.D.N.Y. 1984); Brown v. 
Loudoun Golf and Country Club, Inc., 
573 F. Supp. 399 (E.D. Va. 1983); United 
States V. Trustees of Fraternal Order of 
Eagles, 472 F. Supp. 1174 (E.D. Wis. 
1979): Cornelius v. Benevolent 
Protective Order of Elks, 382 F. Supp. 
1182 (D. Conn. 1974). 

“Private entity." The term “private 
entity” is deHned as any individual or 
entity other than a public entity. It is 
used as part of the deHnition of “public 
accommodation” in this section. 

The definition adds “individual” to 
the statutory definition of private entity 
(see section 301(6) of the ADA). This 
addition clariHes that an individual may 
be a private entity and, therefore, may 
be considered ar public accommodation 
if he or she owns, leases (or leases to), 
or operates a place of public 
accommodation. The explicit inclusion 
of individuals under the definition of 
private entity is consistent with section 
302(a) of the ADA. which broadly 
prohibits discrimination on the basis of 
disability by any person who owns, 
leases (or leases to), or operates a place 
of public accommodation. 

“Public accommodation.” The term 
“public accommodation” means a 
private entity that owns, leases (or 
leases to), or operates a place of public 
accommodation. The regulatory term, 
“public accommodation,” corresponds 
to the statutory term, “person,” in 
section 302(a) of the ADA. The ADA 
prohibits discrimination “by any person 
who owns, leases (or leases to), or 
operates a place of public 
accommodation.” The text of the 
regulation consequently places the 
ADA’s nondiscrimination obligations on 
“public accommodations” rather than on 
“persons” or on “places of public 
accommodation.” 

As stated in § 36.102(b)(2), the 
requirements of subparts B and C 
obligate a public accommodation only 
with respect to the operations of a place 
of public accommodation. A public 
accommodation must also meet the 

requirements of subpart D with respect 
to facilities used as, or designed or 
constructed for use as, places of public 
accommodation or commercial facilities. 

“Public entity.” The term “public 
entity” is defined in accordance with 
section 201(1) of the ADA as any State 
or local government; any department, 
agency, special purpose district, or other 
instrumentality of a State or States or 
local government; and the National 
Railroad Passenger Corporation, and 
any commuter authority (as defined in 
section 103(8) of the Rail Passenger 
Service Act). It is used in the definition 
of “private entity” in § 36.104. Public 
entities are excluded from the definition 
of private entity and therefore cannot 
qualify as public accommodations imder 
this regulation. However, the actions of 
public entities are covered by title II of 
the ADA and by the Department’s title II 
regulations codified at 28 CFR part 35. 

“Qualified interpreter.” The 
Department received substantial 
comment regarding the lack of a 
definition of “qualified interpreter.” The 
proposed rule defined auxiliary aids and 
services to include the statutory term, 
“qualified interpreters” (§ 36.303(b)), but 
did not define that term. Section 36.303 
requires the use of a qualified 
interpreter where necessary to achieve 
effective communication, unless an 
undue burden or fundamental alteration 
would result. Commenters stated that a 
lack of guidance on what the term 
means would create confusion among 
those trying to secure interpreting 
services and often result in less than 
effective communication. 

Many commenters were concerned 
that, without clear guidance on the issue 
of “qualified” interpreter, the rule would 
be interpreted to mean “available, 
rather than qualified” interpreters. Some 
claimed that few public 
accommodations would understand the 
difference between a qualified 
interpreter and a person who simply 
knows a few signs or how to fingerspell. 

In order to clarify what is meant by 
"qualified interpreter” the Department 
has added a definition of the term to the 
final rule. A qualified interpreter means 
an interpreter who is able to interpret 
effectively, accurately, and impartially 
both receptively and expressively, using 
any necessary specialized vocabulary. 
This definition focuses on the actual 
ability of the interpreter in a particular 
interpreting context to facilitate 
effective communication between the 
public accommodation and the 
individual with disabilities. 

Public comment also revealed that 
public accommodations have at times 
asked persons who are deaf to provide 
family members or friends to interjHet. 

In certain circumstances, 
notwithstanding that the family member 
or friend is able to interpret or is a 
certified interpreter, the family member 
or friend may not be qualified to render 
the necessary interpretation because of 
factors such as emotional or personal 
involvement or considerations of 
confidentiality that may adversely affect 
the ability to interpret “effectively, 
accurately, and impartially.” 

“Readily achievable.” The definition 
of “readily achievable” follows the 
statutory definition of that term in 
section 301(9) of the ADA. Readily 
achievable means easily accomplishable 
and able to be carried out without much 
difficulty or expense. The term is used 
as a limitation on the obligation to 
remove barriers under §§ 36.304(a), 
36.305(a), 36.308(a), and 36.310(b]. 
Further discussion of the meaning and 
application of the term “readily 
achievable” may be found in the 
preamble section for § 36.304. 

The definition lists factors to be 
considered in determining whether 
barrier removal is readily achievable in 
any particular circumstance. A 
significant number of commenters 
objected to § 36.306 of the proposed rule, 
which listed identical factors to be 
considered for determining “readily 
achievable” and “undue burden” 
together in one section. They asserted 
that providing a consolidated section 
blurred the distinction between the level 
of effort required by a public 
accommodation imder the two 
standards. The readily achievable 
standard is a “lower” standard than the 
“imdue burden” standard in terms of the 
level of effort required, but the factors 
used in determining whether an action is 
readily achievable or would result in an 
undue burden are identical (See 
Education and Labor report at 109). 
Although the preamble to the proposed 
rule clearly delineated the relationship 
between the two standards, to eliminate 
any confusion the Department has 
deleted § 36.306 of the proposed rule. 
That section, in any event, as other 
commenters noted, had merely repeated 
the lists of factors contained in the 
definitions of readily achievable and 
undue burden. 

The list of factors included in the 
definition is derived from section 301(9) 
of the ADA. It reflects the congressional 
intention that a wide range of factors be 
considered in determining whether an 
action is readily achievable. It also 
takes into account that many local 
facilities are owned or operated by 
parent corporations or entities that 
conduct operations at many different 
sites. This section makes clear that, in 
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some instances, resources beyond those 
of the local facility where the barrier 
must be removed may be relevant in 
determining whether an action is readily 
achievable. One must also evaluate the 
degree to which any parent entity has 
resources that may be allocated to the 
local facility. 

The statutory list of factors in section 
301(9) of the Act utes the term “covered 
entity” to refer to the larger entity of 
which a particular facility may be a part. 
"Covered entity” is not a defined term in 
the ADA and is not used consistently 
throughout the Act. The definition, 
therefore, substitutes the term "parent 
entity” in place of "covered entity” in 
paragraphs (3), (4), and (5) when 
referring to the larger private entity 
whose overall resources may be taken 
into account. This usage is consistent 
with the House Judiciary Committee’s 
use of the term “parent company” to 
describe the larger entity of which the 
local facility is a part (H.R. Rep. No. 485, 
101st Cong., 2d Sess., pt. 3, at 40-41, 54- 
55 (1990) (hereinafter “Judiciary 
report”)). 

A number of commenters asked for 
more specific guidance as to when and 
how the resources of a parent 
corporation or entity are to be taken into 
account in determining what is readily 
achievable. The Department believes 
that this complex issue is most 
appropriately resolved on a case-by¬ 
case basis. As the comments reflect, 
there is a wide variety of possible 
relationships between the site in 
question and any parent corporation or 
other entity. It would be unwise to posit 
legal ramifications under the ADA of 
even generic relationships (e.g., banks 
involved in foreclosures or insurance 
companies operating as trustees or in 
other similar fiduciary relationships), 
because any analysis will depend so 
completely on the detailed fact 
situations and the exact nature of the 
legal relationships involved. The final 
rule does, however, reorder the factors 
to be considered. This shift and the 
addition of the phrase “if applicable” 
make clear that the line of inquiry 
concerning factors will start at the site 
involved in the action itself. This change 
emphasizes that the overall resources, 
size, and operations of the parent 
corporation or entity should be 
considered to the extent appropriate in 
light of “the geographic separateness, 
and the administrative or fiscal 
relationship of the site or sites in 
question to any parent corporation or 
entity.” 

Although some commenters sought 
more specific numerical guidance on the 
definition of readily achievable, the 

Department has declined to establish in 
the final rule any kind of numerical 
formula for determining whether an 
action is readily achievable. It would be 
difficult to devise a specific ceiling on 
compliance costs that would take into 
accoimt the vast diversity of enterprises 
covered by the ADA’s public 
accommodations requirements and the 
economic situation that any particular 
entity would find itself in at any 
moment. 'The final rule, therefore, 
implements the flexible case-by-case 
approach chosen by Congress. 

A niunber of commenters requested 
that security considerations be explicitly 
recognized as a factor in determining 
whether a barrier removal action is 
readily achievable. The Department 
believes that legitimate safety 
requirements, including crime 
prevention measures, may be taken into 
account so long as they are based on 
actual risks and are necessary for safe 
operation of the public accommodation. 
This point has been included in the 
definition. 

Some commenters urged the 
Department not to consider acts of 
barrier removal in complete isolation 
from each other in determining whether 
they are readily achievable. The 
Department believes that it is 
appropriate to consider the cost of other 
barrier removal actions as one factor in 
determining whether a measure is 
readily achievable. 

“Religious entity.” The term “religious 
entity” is defined in accordance wifii 
section 307 of the ADA as a religious 
organization or entity controlled by a 
religious organization, including a place 
of worship. Section 36.102(e) of the rule 
states that the rule does not apply to 
any religious entity. 

The ADA’s exemption of religious 
organizations and religious entities 
controlled by religious organizations is 
very broad, encompassing a wide 
variety of situations. Religious 
organizations and entities controlled by 
religious organizations have no 
obligations imder the ADA. Even when 
a religious organization carries out 
activities that would othervise make it a 
public accommodation, the religious 
organization is exempt from ADA 
coverage. Thus, if a church itself 
operates a day care center, a nursing 
home, a private school, or a diocesan 
school system, the operations of the 
center, home, school, or school? would 
not be subject to the requirements of the 
ADA or this part. The religious entity 
would not lose its exemption merely 
because the services provided were 
open to the general public. The test is 
whether the church or other religious 

organization operates the public 
accommodation, not which individuals 
receive the public accommodation’s 
services. 

Religious entities that are controlled 
by religious organizations are also 
exempt from the ADA’s requirements. 
Many religious organizations in the 
United States use lay boards and other 
secular or corporate mechanisms to 
operate schools and an array of social 
services. The use of a lay board or other 
mechanism does not itself remove the 
ADA’s religious exemption. Thus, a 
parochial school, having religious 
doctrine in its curriculum and sponsored 
by a religious order, could be exempt 
either as a religious organization or as 
an entity controlled by a religious 
organization, even if it has a lay board. 
The test remains a factual one—whether 
the church or other religious 
organization controls the operations of 
the school or of the service or whether 
the school or service is itself a religious 
organization. 

Although a religious organization or a 
religious entity that is controlled by a 
religious organization has no obligations 
under the rule, a public accommodation 
that is not itself a religious organization, 
but that operates a place of public 
accommodation in leased space on the 
property of a religious entity, which is 
not a place of worship, is subject to the 
rule’s requirements if it is not under 
control of a religious organization. 
When a church rents meeting space, 
which is not a place of worship, to a 
local community group or to a private, 
independent day care center, the ADA 
applies to the activities of the local 
community group and day care center if 
a lease exists and consideration is paid. 

“Service animal.” 'The term “service 
animal” encompasses any guide dog, 
signal dog, or other animal individually 
trained to provide assistance to an 
individual with a disability. The term is 
used in § 36.302(c), which requires 
public accommodations generally to 
modify policies, practices, and 
procedures to accommodate the use of 
service animals in places of public 
accommodation. 

“Specified public transportation.” The 
definition of “specified public 
transportation” is identical to the 
statutory definition in section 301(10) of 
the ADA. The term means 
transportation by bus, rail, or any other 
conveyance (other than by aircraft) that 
provides the general public with general 
or special service (including charter 
service) on a regular and continuing 
basis. It is used in category (7) of the 
definition of “place of public 
accommodation,” which includes 
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stations used for specified public 
transportation. 

The effect of this definition, which 
excludes transportation by aircraft, is 
that it excludes privately operated 
airports from coverage as places of 
public accommodation. However, places 
of public accommodation located within 
airports woiild be covered by this part. 
Airports that are operated by public 
entities are covered by title II of the 
ADA and, if they are operated as part of 
a program receiving Federal financial 
assistance, by section 504 of the 
Rehabilitation Act. Privately operated 
airports are similarly covered by section 
504 if they are operated as part of a 
program receiving Federal financial 
assistance. The operations of any 
portion of any airport that are under the 
control of an air carrier are covered by 
the Air Carrier Access Act. In addition, 
airports are covered as conunercial 
facilities under this rule. 

“State." The definition of “State” is 
identical to the statutory definition in 
section 3(3} of the ADA. The term is 
used in the definitions of “commerce” 
and “public entity” in § 36.104. 

“Undue burden.” The definition of 
“imdue burden” is analogous to the 
statutory definition of “undue hardship” 
in employment under section 101(10) of 
the ADA. The term undue burden means 
“significant difficulty or expense” and 
serves as a limitation on the obligation 
to provide auxiliary aids and services 
under § 36.303 and § § 36.309 (b)(3) and 
(c)(3). Further discussion of the meaning 
and application of the term undue 
bivden may be found in the preamble 
discussion of § 36.303. 

The definition lists factors considered 
in determining whether provision of an 
auxiliary aid or service in any particular 
circumstance would result in an undue 
burden. The factors to be considered in 
determining whether an action would 
result in an undue burden are identical 
to those to be considered in determining 
whether an action is readily achievable. 
However, “readily achievable” is a 
lower standard than “undue burden” in 
that it requires a lower level of effort on 
the part of the public accommodation 
(see Education and Labor report at 109). 

Further analysis of the factors to be 
considered in determining undue burden 
may be found in the preamble 
discussion of the definition of the term 
“readily achievable.” 

Subpart B—General Requirements 

Subpart B includes general 
prohibitions restricting a public 
accommodation from discriminating 
against people with disabilities by 
denying them the opportunity to benefit 
from goods or services, by giving them 

unequal goods or services, or by giving 
them different or separate goods or 
services. These general prohibitions are 
patterned after &e basic, general 
prohibitions that exist in other civil 
rights laws that prohibit discrimination 
on the basis of race, sex, color, religion, 
or national origin. 

Section 36.201 General 

Section 36.201(a) contains the general 
rule that prohibits discrimination on the 
basis of disability in the full and equal 
enjoyment of goods, services, facilities, 
privileges, advantages, and 
accommodations of any place of public 
accommodation. 

Full and equal enjoyment means the 
right to participate and to have an equal 
opportunity to obtain the same results 
as others to the extent possible with 
such accommodations as may be 
required by the Act and these 
relations. It does not mean that an 
in^vidual with a disability must achieve 
an identical result or level of 
achievement as persons without a 
disability. For example, an exercise 
class cannot exclude a person who uses 
a wheelchair because he or she cannot 
do all of the exercises and derive the 
same result fi’om the class as persons 
without a disability. 

Section 302(a) of the ADA states that 
the prohibition against discrimination 
applies to “any person who owns, leases 
(or leases to), or operates a place of 
public accommodation,” and this 
language is reflected in § 36.201(a). The 
coverage is quite extensive and would 
include sublessees, management 
companies, and any other entity that 
owns, leases, leases to, or operates a 
place of public accommodation, even if 
the operation is only for a short time. 

The first sentence of paragraph (b) of 
§ 36.201 reiterates the general principle 
that both the landlord that owns the 
building that houses the place of public 
accommodation, as well as the tenant 
that owns or operates the place of public 
acconunodation, are public 
accommodations subject to the 
requirements of this part. Although the 
statutory language could be interpreted 
as placing equal responsibility on all 
private entities, whether lessor, lessee, 
or operator of a public accommodation, 
the committee reports suggest that 
liability may be allocated. Section 
36.201(b) of that section of the proposed 
rule attempted to allocate liability in the 
regulation itself. Paragraph (b)(2) of that 
section made a specific allocation of 
liability for the obligation to take readily 
achievable measures to remove barriers, 
and paragraph (b)(3) made a specific 
allocation for the obligation to provide 
auxiliary aids. 

Numerous commenters pointed out 
that these allocations would not apply 
in all situations. Some asserted that 
paragraph (b)(2) of the proposed rule 
only addressed the situation when a 
lease gave the tenant the right to make 
alterations with permission of the 
landlord, but failed to address other 
types of leases, e.g., those that are silent 
on the right to make alterations, or those 
in which the landlord is not permitted to 
enter a tenant’s premises to make 
alterations. Several commenters noted 
that many leases contain other clauses 
more relevant to the ADA than the 
alterations clause. For example, many 
leases contain a “compliance clause,” a 
clause which allocates responsibility to 
a particular party for compliance with 
all relevant Federal, State, and local 
laws. Many commenters pointed out 
various types of relationships that were 
left imaddressed by the regulation, e.g., 
sale and leaseback arrangements where 
the landlord is a financial institution 
with no control or responsibility for the 
building; franchises; subleases; and 
management companies which, at least 
in the hotel industry, often have control 
over operations but are unable to make 
modifications to the premises. 

Some commenters raised specific 
questions as to how the barrier removal 
allocation would work as a practical 
matter. Paragraph (b)(2) of the proposed 
rule provided that the burden of making 
readily achievable modifications within 
the tenant’s place of public 
acconunodation would shift to the 
landlord when the modifications were 
not readily achievable for the tenant or 
when the landlord denied a tenant’s 
request for permission to make such 
modifications. Commenters noted that 
the rule did not specify exactly when the 
burden would actually shift fi'om tenant 
to landlord and whether the landlord 
would have to accept a tenant’s word 
that a particular action is not readily 
achievable. Others questioned if the 
tenant should be obligated to use 
alternative methods of barrier removal 
before the burden shifts. In light of the 
fact that readily achievable removal of 
barriers can include such actions as 
moving of racks and displays, some 
commenters doubted the 
appropriateness of requiring a landlord 
to become involved in day-to-day 
operations of its tenants’ businesses. 

The Department received widely 
differing comments in response to the 
preamble question asking whether 
landlord and tenant obligations should 
vary depending on the length of time 
remaining on an existing lease. Many 
suggested that tenants should have no 
responsibilities in “shorter leases.” 
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which conunenters defined as ranging 
anywhere from 90 days to three years. 
Other conunenters pointed out that the 
time remaining on the lease should not 
be a factor in the rule's allocation of 
responsibilities, but is relevant in 
determining what is readily achievable 
for the tenant. The Department agrees 
with this latter approach and will 
interpret the rule in that manner. 

In recognition of the somewhat limited 
applicability of the allocation scheme 
contained in the proposed rule, 
paragraphs (b)(2) and (b)(3) have been 
deleted from the final rule. The 
Department has substituted instead a 
statement that allocation of 
responsibility as between the parties for 
taking readily achievable measures to 
remove barriers and to provide auxiliary 
aids and services both in common areas 
and within places of public 
accommodation may be determined by 
the lease or other contractual 
relationships between the parties. The 
ADA was not intended to change 
existing landlord/tenant responsibilities 
as set forth in the lease. By deleting 
specific provisions from the rule, the 
Department gives full recognition to this 
principle. As between the landlord and 
tenant, the extent of responsibility for 
particular obligations may be, and in 
many cases probably will be, 
determined by contract. 

The suggested allocation of 
responsibilities contained in the 
proposed rule may be used if 
appropriate in a particular situation, 
liius, the landlord would generally be 
held responsible for making readily 
achievable changes and providing 
auxiliary aids and services in common 
areas and for modifying policies, 
practices, or procediu^s applicable to all 
tenants, and the tenant would generally 
be responsible for readily achievable 
changes, provision of auxiliary aids, and 
modification of policies within its own 
place of public accommodation. 

Many conunenters objected to the 
proposed rule’s allocation of 
responsibility for providing auxiliary 
aids and services solely to the tenant, 
pointing out that this exclusive 
allocation may not be appropriate in the 
case of larger public accommodations 
that operate their businesses by renting 
space out to smaller public 
accommodations. For example, large 
theaters often rent to smaller traveling 
companies and hospitals often rely on 
independent contractors to provide 
childbirth classes. Groups representing 
persons with disabilities objected to the 
proposed rule because, in their view, it 
permitted the large theater or hospital to 
evade ADA responsibilities by leasing 

to independent smaller entities. They 
suggested that these types of public 
accommodations are not really 
landlords because they are in the 
business of providing a service, rather 
than renting space, as in the case of a 
shopping center or office building 
lan^ord. These conunenters believed 
that responsibility for providing 
auxiliary aids should shift to the 
landlord, if the landlord relies on a 
smaller public accommodation or 
independent contractor to provide 
services closely related to those of the 
larger public accommodation, and if the 
needed auxiliary aids prove to be an 
undue biu'den for the smaller public 
accommodation. The final rule no longer 
lists specific allocations to specific 
parties but, rather, leaves allocation of 
responsibilities to the lease negotiations. 
Parties are, therefore, free to allocate the 
responsibility for auxiliary aids. 

Action 36.201(b)(4) of the proposed 
rule, which provided that alterations by 
a tenant on its own premises do not 
trigger a path of travel obligation on the 
landlord, has been moved to § 36.403(d) 
of the final rule. 

An entity that is not in and of itself a 
public accommodation, such as a trade 
association or performing artist, may 
become a public accommodation when 
it leases space for a conference or 
performance at a hotel, convention 
center, or stadium. For an entity to 
become a public accommodation when 
it is the lessee of space, however, the 
Department believes that consideration 
in some form must be given. Thus, a Boy 
Scout troop that accepts donated space 
does not become a public 
accommodation because the troop has 
not “leased” space, as required by the 
ADA. 

As a public accommodation, the trade 
association or performing artist will be 
responsible for compliance with this 
part. Specific responsibilities should be 
allocated by contract, but, generally, the 
lessee should be responsible for 
providing auxiliary aids and services 
(which could include interpreters, Braille 
programs, etc.) for the participants in its 
conference or performance as well as 
for assuring that displays are accessible 
to individuals with Usabilities. 

Some conunenters suggested that the 
rule should allocate responsibilities for 
areas other than removal of barriers and 
auxiliary aids. The final rule leaves 
allocation of all areas to the lease 
negotiations. However, in general 
landlords should not be given 
responsibility for policies a tenant 
applies in operating its business, if such 
policies are solely those of the tenant. 
Thus, if a restaurant tenant 

discriminates by refusing to seat a 
patron, it would be the tenant, and not 
the landlord, who would be responsible, 
because the discriminatory policy is 
imposed solely by the tenant and not by 
the landlord. If, however, a tenant 
refuses to modify a “no pets” rule to 
allow service animals in its restaurant 
because the landlord mandates such a 
rule, then both the landlord and the 
tenant would be liable for violation of 
the ADA when a person with a service 
dog is refused entrance. The Department 
wishes to emphasize, however, that the 
parties are free to allocate 
responsibilities in any way they choose. 

Private clubs are also exempt from the 
ADA. However, consistent with title II 
of the Civil Rights Act (42 U.S.C. 
2000a(e), a private club is considered a 
public accommodation to the extent that 
“the facilities of such establishment are 
made available to the customers or 
patrons” of a place of public 
accommodation. Thus, if a private club 
runs a day care center that is open 
exclusively to its own members, the 
club, like the church in the example 
above, would have no responsibility for 
compliance with the ADA. Nor would 
the day care center have any 
responsibilities because it is part of the 
private club exempt from the ADA. 

On the other hand, if the private club 
rents to a day care center that is open to 
the public, then the private club would 
have the same obligations as any other 
public accommodation that functions as 
a landlord with respect to compliance 
with title III within the day care center. 
In such a situation, both the private club 
that “leases to” a public accommodation 
and the public accommodation lessee 
(the day care center) would be subject 
to the ADA. This same principle would 
apply if the private club were to rent to, 
for example, a bar association, which is 
not generally a public accommodation 
but which, as explained above, becomes 
a public accommodation when it leases 
space for a conference. 

Section 36.202 Activities 

Section 36.202 sets out the general 
forms of discrimination prohibited by 
title III of the ADA. These general 
prohibitions are further refined by the 
specific prohibitions in subpart C. 
Section 36.213 makes clear that the 
limitations on the ADA’s requirements 
contained in subpart C, such as 
“necessity” (§ 36.301(a)) and “safety” 
(§ 36.301(b)), are applicable to the 
prohibitions in § 36.202. Thus, it is 
unnecessary to add these limitations to 
§ 36.202 as has been requested by some 
commenters. In addition, the language of 
§ 36.202 very closely tracks the language 
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of section 302(b)(1)(A) of the Act, and 
that statutory provision does not 
expressly contain these limitations. 

Deny participation—Section 36.202(a) 
provides that it is discriminatory to deny 
a person with a disability the right to 
participate in or beneht from the goods, 
services, facilities, privileges, 
advantages, or accommodations of a 
place of public accommodation. 

A public acconunodation may not 
exclude persons with disabilities on the 
basis of disability for reasons other than 
those specifically set forth in this part. 
For example, a public accommodation 
cannot refuse to serve a person with a 
disability because its insurance 
company conditions coverage or rates 
on the absence of persons with 
disabilities. This is a frequent basis of 
exclusion from a variety of community 
activities and is prohibited by this part. 

Unequal benefit—Section 36.202(b) 
prohibits services or accommodations 
that are not equal to those provided 
others. For example, persons with 
disabilities must not be limited to 
certain performances at a theater. 

Separate benefit—Section 36.202(c) 
permits different or separate benehts or 
services only when necessary to provide 
persons with disabilities opportunities 
as effective as those provided others. 
This paragraph permitting separate 
benehts "when necessary” should be 
read together with § 36.203(a), which 
requires integration in “the most 
integrated setting appropriate to the 
needs of the individual.” The preamble 
to that section provides further guidance 
on separate programs. Thus, this section 
would not prohibit the designation of 
parking spaces for persons with 
disabilities. 

Each of the three paragraphs (a)-(c) 
prohibits discrimination against an 
individual or class of individuals "either 
directly or through contractual, 
licensing, or other arrangements.” The 
intent of the contractual prohibitions of 
these paragraphs is to prohibit a public 
accommodation from doing indirectly, 
through a contractual relationship, what 
it may not do directly. Thus, the 
“individual or class of individuals” 
referenced in the three paragraphs is 
intended to refer to the clients and 
customers of the public accommodation 
that entered into a contractual 
arrangement. It is not intended to 
encompass the clients or customers of 
other entities. A public accommodation, 
therefore, is not liable under this 
provision for discrimination that may be 
practiced by those with whom it has a 
contractual relationship, when that 
discrimination is not directed against its 
own clients or customers. For example, 
if an amusement park contracts with a 

food service company to operate its 
restaurants at the park, the amusement 
park is not responsible for other 
operations of the food service company 
that do not involve clients or customers 
of the amusement park. Section 
36.202(d) makes this clear by providing 
that the term “individual or class of 
individuals” refers to the clients or 
customers of the public accommodation 
that enters into the contractual, 
licensing, or other arrangement. 

Section 36.203 Integrated Settings 

Section 36.203 addresses the 
integration of persons with disabilities. 
The ADA recognizes that the provision 
of goods and services in an integrated 
manner is a fundamental tenet of 
nondiscrimination on the basis of 
disability. Providing segregated 
accommodations and services relegates 
persons with disabilities to the status of 
second-class citizens. For example, it 
would be a violation of this provision to 
require persons with mental disabilities 
to eat in the back room of a restamant 
or to refuse to allow a person with a 
disability the full use of a health spa 
because of stereotypes about the 
person's ability to participate. Section 
36.203(a) states that a public 
accommodation shall afford goods, 
services, facilities, privileges, 
advantages, and accommodations to an 
individual with a disability in the most 
integrated setting appropriate to the 
needs of the individual. Section 
36.203(b) speciHes that, notwithstanding 
the existence of separate or different 
programs or activities provided in 
accordance with this section, an 
individual with a disability shall not be 
denied the opportunity to participate in 
such programs or activities that are not 
separate or different. Section 306.203(c), 
which is derived from section 501(d) of 
the Americans with Disabilities Act, 
states that nothing in this part shall be 
construed to require an individual with 
a disability to accept an 
accommodation, aid, service, 
opportunity, or benefit that he or she 
chooses not to accept. 

Taken together, these provisions are 
intended to prohibit exclusion and 
segregation of individuals with 
disabilities and the denial of equal 
opportunities enjoyed by others, based 
on, among other things, presumptions, 
patronizing attitudes, fears, and 
stereotypes about individuals with 
disabilities. Consistent with these 
standards, public accommodations are 
required to make decisions based on 
facts applicable to individuals and not 
on the basis of presumptions as to what 
a class of individuals with disabilities 
can or cannot do. 

Sections 36.203 (b) and (c) make clear 
that individuals with disabilities cannot 
be denied the opportunity to participate 
in programs that are not separate or 
different. This is an important and 
overarching principle of the Americans 
with Disabilities Act. Separate, special, 
or different programs that are designed 
to provide a benefit to persons with 
disabilities cannot be used to restrict the 
participation of persons with disabilities 
in general, integrated activities. 

For example, a person who is blind 
may wish to decline participating in a 
special museum tour that allows persons 
to touch sculptures in an exhibit and 
instead tour the exhibit at his or her 
own pace with the museum’s recorded 
tour. It is not the intent of this section to 
require the person who is blind to avail 
himself or herself of the special tour. 
Modified participation for persons with 
disabilities must be a choice, not a 
requirement. 

Further, it would not be a violation of 
this section for an establishment to offer 
recreational programs specially 
designed for children with mobility 
impairments in those limited 
circumstances. However, it would be a 
violation of this section if the entity then 
excluded these children fi'om other 
recreational services made available to 
nondisabled children, or required 
children with disabilities to attend only 
designated programs. 

Many commenters asked that the 
Department clarify a public 
accommodation’s obligations within the 
integrated program when it offers a 
separate program, but an individual 
with a disability chooses not to 
participate in the separate program. It is 
impossible to make a blanket statement 
as to what level of auxiliary aids or 
modifications are required in the 
integrated program. Rather, each 
situation must be assessed individually. 
Assuming the integrated program would 
be appropriate for a particular 
individual, the extent to which that 
individual must be provided with 
modifications will depend not only on 
what the individual needs but also on 
the limitations set forth in subpart C. For 
example, it may constitute an undue 
burden for a particular public 
accommodation, which provides a full¬ 
time interpreter in its special guided tour 
for individuals with hearing 
impairments, to hire an additional 
interpreter for those individuals who 
choose to attend the integrated program. 
The Department cannot identify 
categorically the level of assistance or 
aid required in the integrated program. 

The preamble to the proposed rule 
contained a statement that some 
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interpreted as encouraging the 
continuation of separate schools, 
sheltered workshops, special 
recreational programs, and other similar 
programs. It is important to emphasize 
that § 36.202(c] only calls for separate 
programs when such programs are 
“necessary" to provide as effective an 
opportunity to individuals with 
disabilities as to other individuals. 
Likewise, § 36.203(a] only permits 
separate programs when a more 
integrated setting would not be 
“appropriate.” Separate programs are 
permitted, then, in only limited 
circumstances. The sentence at issue 
has been deleted from the preamble 
because it was too broadly stated and 
had been erroneously interpreted as 
Departmental encouragement of 
separate programs without qualification. 

The proposed rule’s reference in 
§ 36.203(bj to separate programs or 
activities provided in accordance with 
“this section” has been changed to “this 
subpart” in recognition of the fact that 
separate programs or activities may, in 
some limited circumstances, be 
permitted not only by § 36.203(a) but 
also by § 36.202(c). 

In addition, some commenters 
suggested that the individual with the 
disability is the only one who can 
decide whether a setting is 
“appropriate” and what the “needs” are. 
Others suggested that only the public 
accommodation can make these 
determinations. The regulation does not 
give exclusive responsibility to either 
party. Rather, the determinations are to 
be made based on an objective view, 
presumably one which would take into 
account views of both parties. 

Some commenters expressed concern 
that § 36.203(c), which states that 
nothing in the rule requires an individual 
with a disability to accept special 
accommodations and services provided 
under the ADA, could be interpreted to 
allow guardians of infants or older 
people with disabilities to refuse 
medical treatment for their wards. 
Section 36.203(c) has been revised to 
make it clear that paragraph (c) is 
inapplicable to the concern of the 
commenters. A new paragraph (c)(2) has 
been added stating that nothing in the 
regulation authorizes the representative 
or guardian of an individual with a 
disability to decline food, water, 
medical treatment, or medical services 
for that individual. New paragraph (c) 
clarifies that neither the ADA nor the 
regulation alters current Federal law 
ensuring the rights of incompetent 
individuals with disabilities to receive 
food, water, and medical treatment. See, 
e.g., Child Abuse Amendments of 1984 

(42 U.S.C. 5106a(b)(10), 5106g(10)); 
Rehabilitation Act of 1973, as amended 
(29 U.S.C 794): Developmentally 
Disabled Assistance and Bill of Rights 
Act (42 U.S.C. 6042). 

Sections 36.203(c) (1) and (2) are 
based on section 501(d) of the ADA. 
Section § 501(d) was designed to clarify 
that nothing in the ADA requires 
individuals with disabilities to accept 
special accommodations and services 
for individuals with disabilities that may 
segregate them; 

The Committee added this section (501(d)) 
to clarify that nothing in the ADA is intended 
to permit discriminatory treatment on the 
basis of disability, even when such treatment 
is rendered under the guise of providing an 
accommodation, service, aid or benefit to the 
individual with disability. For example, a 
blind individual may choose not to avail 
himself or herself of the right to go to the 
front of a line, even if a particular public 
accommodation has chosen to offer such a 
modification of a policy for blind individuals. 
Or, a blind individual may choose to decline 
to participate in a special museum tour that 
allows persons to touch sculptiues in an 
exhibit and instead tour the exhibits at his or 
her own pace with the museum's recorded 
tour. 

(Judiciary report at 71-72.) The Act is 
not to be construed to mean that an 
individual with disabilities must accept 
special accommodations and services 
for individuals with disabilities when 
that individual chooses to participate in 
the regular services already offered. 
Because medical treatment, including 
treatment for particular conditions, is 
not a special accommodation or service 
for individuals with disabilities under 
section 501(d), neither the Act nor this 
part provides affirmative authority to 
suspend such treatment. Section ^(d) 
is intended to clarify that the Act is not 
designed to foster discrimination 
through mandatory acceptance of 
special services when other alternatives 
are provided; this concern does not 
reach to the provision of medical 
treatment for the disabling condition 
itself. 

Section 36.213 makes clear that the 
limitations contained in subpart C are to 
be read into subpart B. Thus, the 
integration requirement is subject to the 
various defenses contained in subpart C, 
such as safety, if eligibility criteria are 
at issue (§ 36.301(b)), or fundamental 
alteration and undue burden, if the 
concern is provision of auxiliary aids 
(§ 36.303(a)). 

Section 36.204 Administrative Methods 

Section 36.204 specifies that an 
individual or entity shall not, directly, or 
through contractual or other 
arrangements, utilize standards or 
criteria or methods of administration 

that have the effect of discriminating on 
the basis of disability or that perpetuate 
the discrimination of others who are 
subject to common administrative 
control. The preamble discussion of 
§ 36.301 addresses eligibility criteria in 
detail. 

Section 36.204 is derived from section 
302(b)(1)(D) of the Americans with 
Disabilities Act, and it uses the same 
language used in the employment 
section of the ADA (section 102(b)(3)). 
Both sections incorporate a disparate 
impact standard to ensure the 
effectiveness of the legislative mandate 
to end discrimination. This standard is 
consistent with the interpretation of 
section 504 by the U.S. Supreme Court in 
Alexander v. Choate, 469 U.S. 287 (1985). 
The Court in Choate explained that 
members of Congress made numerous 
statements during passage of section 504 
regarding eliminating architectural 
barriers, providing access to 
transportation, and eliminating 
discriminatory effects of job 
qualification procedures. The Court then 
noted: “These statements would ring 
hollow if the resulting legislation could 
not rectify the harms resulting from 
action that discriminated by effect as 
well as by design.” Id at 297 (footnote 
omitted). 

Of course, § 36.204 is subject to the 
various limitations contained in subpart 
C including, for example, necessity 
(§ 36.301(a)), safety (§ 36.301(b)), 
fundamental alteration (§ 36.302(a)), 
readily achievable (§ 36.304(a)), and 
undue burden (§ 36.303(a)). 

Section 36.205 Association 

Section 36.205 implements section 
302(b)(1)(E) of the Act, which provides 
that a public accommodation shall not 
exclude or otherwise deny equal goods, 
services, facilities, privileges, 
advantages, accommodations, or other 
opportunities to an individual or entity 
because of the known disability of an 
individual with whom the individual or 
entity is known to have a relationship or 
association. This section is unchanged 
from the proposed rule. 

The individuals covered under this 
section include any individuals who are 
discriminated against because of their 
known association with an individual 
with a disability. For example, it would 
be a violation of this part for a day care 
center to refuse admission to a child 
because his or her brother has HIV 
disease. 

This protection is not limited to those 
who have a familial relationship with 
the individual who has a disability. If a 
place of public accommodation refuses 
admission to a person with cerebral 
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palsy and his or her companions, the 
companions have an independent right 
of action under the ADA and this 
section. 

During the legislative process, the 
term “entity” was added to section 
302(b)(1)(E) to clarify that the scope of 
the provision is intended to encompass 
not only persons who have a known 
association with a person with a 
disability, but also entities that provide 
services to or are otherwise associated 
with such individuals. This provision 
was intended to ensure that entities 
such as health care providers, 
employees of social service agencies, 
and others who provide professional 
services to persons with disabilities are 
not subjected to discrimination because 
of their professional association with 
persons with disabilities. For example, it 
would be a violation of this section to 
terminate the lease of a entity operating 
an independent living center for persons 
with disabilities, or to seek to evict a 
health care provider because that 
individual or entity provides services to 
persons with mental impairments. 

Section 36.206 Retaliation or Coercion 

Section 36.206 implements section 503 
of the ADA, which prohibits retaliation 
against any individual who exercises his 
or her rights under the Act. This section 
is unchanged from the proposed rule. 
Paragraph (a) of § 36.206 provides that 
no private entity or public entity shall 
discriminate against any individual 
because that individual has exercised 
his or her right to oppose any act or 
practice made imlawful by this part, or 
because that individual made a charge, 
testified, assisted, or participated in any 
manner in an investigation, proceeding, 
or hearing under the Act or this part. 

Paragraph (b) provides that no private 
entity or public entity shall coerce, 
intimidate, threaten, or interfere with 
any individual in the exercise of his or 
her rights under this part or because that 
individual aided or encoiu-aged any 
other individual in the exercise or 
enjoyment of any right granted or 
protected by the Act or this part. 

Illustrations of practices prohibited by 
this section are contained in paragraph 
(c), which is modeled on a similar 
provision in the regulations issued by 
the Department of Housing and Urban 
Development to implement the Fair 
Housing Act (see 24 CFR 100.400(c)(1)). 
Prohibited actions may include: 

(1) Coercing an individual to deny or 
limit the benefits, services, or 
advantages to which he or she is 
entitled under the Act or this part; 

(2) Threatening, intimidating, or 
interfering with an individual who is 
seeking to obtain or use the goods. 

services, facilities, privileges, 
advantages, or accommodations of a 
public accommodation; 

(3) Intimidating or threatening any 
person because that person is assisting 
or encouraging an individual or group 
entitled to claim the rights granted or 
protected by the Act or this part to 
exercise those rights; or 

(4) Retaliating against any person 
because that person has participated in 
any investigation or action to enforce 
the Act or this part. 

This section protects not only 
individuals who allege a violation of the 
Act or this part, but also any individuals 
who support or assist them. This section 
applies to all investigations or 
proceedings initiated imder the Act or 
this part without regard to the ultimate 
resolution of the imderlying allegations. 
Because this section prohibits any act of 
retaliation or coercion in response to an 
individual's effort to exercise rights 
established by the Act and this part (or 
to support the efforts of another 
individual), the section applies not only 
to public accommodations that are 
otherwise subject to this part, but also 
to individuals other than public 
accommodations or to public entities. 
For example, it would be a violation of 
the Act and this part for a private 
individual, e.g., a restaurant customer, to 
harass or intimidate an individual with 
a disability in an effort to prevent that 
individual from patronizing the 
restaurant. It would, likewise, be a 
violation of the Act and this part for a 
public entity to take adverse action 
against an employee who appeared as a 
witness on behalf of an individual who 
sought to enforce the Act. 

Section 36.207 Places of Public 
Accommodation Located in Private 
Residences 

A private home used exclusively as a 
residence is not covered by title III 
because it is neither a “commercial 
facility” nor a “place of public 
accommodation.” In some situations, 
however, a private home is not used 
exclusively as a residence, but houses a 
place of public accommodation in all or 
part of a home (e.g., an accountant who 
meets with his or her clients at his or her 
residence). Section 36.207(a) provides 
that those portions of the private 
residence used in the operation of the 
place of public accommodation are 
covered by this part. 

For instance, a home or a portion of a 
home may be used as a day care center 
during the day and a residence at night. 
If all parts of the house are used for the 
day care center, then the entire 
residence is a place of public 
accommodation because no part of the 

house is used exclusively as a residence. 
If an accountant uses one room in the 
house solely as his or her professional 
office, then a portion of the house is 
used exclusively as a place of public 
accommodation and a portion is used 
exclusively as a residence. Section 
36.207 provides that when a portion of a 
residence is used exclusively as a 
residence, that portion is not covered by 
this part. Thus, the portions of the 
accountant’s house, other than the 
professional office and areas and spaces 
leading to it, are not covered by this 
part. All of the requirements of this rule 
apply to the covered portions, including 
requirements to make reasonable 
modifications in policies, eliminate 
discriminatory eligibility criteria, take 
readily achievable measures to remove 
barriers or provide readily achievable 
alternatives (e.g., making house calls), 
provide auxiliary aids and services and 
imdertake only accessible new 
construction and alterations. 

Paragraph (b) was added in response 
to comments that sought clarification on 
the extent of coverage of the private 
residence used as the place of public 
accommodation. The final rule makes 
clear that the place of accommodation 
extends to all areas of the home used by 
clients and customers of the place of 
public accommodation. Thus, the ADA 
would apply to any door or entry way, 
hallways, a restroom, if used by 
customers and clients; and any other 
portion of the residence, interior or 
exterior, used by customers or clients of 
the public accommodation. This 
interpretation is simply an application of 
the general rule for all public 
accommodations, which extends 
statutory requirements to all portions of 
the facility used by customers and 
clients, including, if applicable, 
restrooms, hallways, and approaches to 
the public accommodation. As with 
other public accommodations, barriers 
at the entrance and on the sidewalk 
leading up to the public accommodation, 
if the sidewalk is under the control of 
the public accommodation, must be 
removed if doing so is readily 
achievable. 

The Department recognizes that many 
businesses that operate out of personal 
residences are quite small, often 
employing only the homeowner and 
having limited total revenues. In these 
circumstances the effect of ADA 
coverage would likely be quite minimal. 
For example, because the obligation to 
remove existing architectural barriers is 
limited to those that are easily 
accomplishable without much difficulty 
or expense [see § 36.304), the range of 
required actions would be quite modest. 
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It might not be readily achievable for 
such a place of public accommodation to 
remove any existing barriers. If it is not 
readily achievable to remove existing 
architectural barriers, a public 
accommodation located in a private 
residence may meet its obligations 
under the Act and this part by providing 
its goods or services to clients or 
customers with disabilities through the 
use of alternative measures, including 
delivery of goods or services in the 
home of the customer or client, to the 
extent that such alternative measures 
are readily achievable (See § 36.305). 

Some commenters asked for 
clarincation as to how the new 
construction and alteration standards of 
subpart D will apply to residences. The 
new construction standards only apply 
to the extent that the residence or 
portion of the residence was designed or 
intended for use as a public 
accommodation. Thus, for example, if a 
portion of a home is designed or 
constructed for use exclusively as a 
lawyer’s office or for use both as a 
lawyer's office and for residential 
purposes, then it must be designed in 
accordance with the new construction 
standards in the appendix. Likewise, if a 
homeowner is undertaking alterations to 
convert all or part of his residence to a 
place of public accommodation, that 
work must be done in compliance with 
the alterations standards in the 
appendix. 

The preamble to the proposed rule 
addressed the applicable requirements 
when a commercial facility is located in 
a private residence. That situation is 
now addressed in § 36.401(b) of subpart 
D. 

Section 36.208 Direct Threat 

Section 36.208(a) implements section 
302(b)(3) of the Act by providing that 
this part does not require a public 
accommodation to permit an individual 
to participate in or benefit from the 
goods, services, facilities, privileges, 
advantages and accommodations of the 
public accommodation, if that individual 
poses a direct threat to the health or 
safety of others. This section is 
unchanged from the proposed rule. 

The Department received a significant 
number of comments on this section. 
Commenters representing individuals 
with disabilities generally supported this 
provision, but suggested revisions to 
further limit its application. Commenters 
representing public accommodations 
generally endorsed modifications that 
would permit a public accommodation 
to exercise its own judgment in 
determining whether an individual 
poses a direct threat. 

The inclusion of this provision is not 
intended to imply that persons with 
disabilities pose risks to others. It is 
intended to address concerns that may 
arise in this area. It establishes a strict 
standard that must be met before 
denying service to an individual with a 
disability or excluding that individual 
fi-om participation. 

Paragraph (b) of this section explains 
that a “direct threat” is a significant risk 
to the health or safety of others that 
cannot be eliminated by a modification 
of policies, practices, or procedures, or 
by the provision of auxiliary aids and 
services. This paragraph codifies the 
standard first applied by the Supreme 
Court in School Board of Nassau County 
V. Arline, 480 U.S. 273 (1987), in which 
the Court held that an individual with a 
contagious disease may be an 
“individual with handicaps” under 
section 504 of the Rehabilitation Act. In 
Arline, the Supreme Court recognized 
that there is a need to balance the 
interests of people with disabilities 
against legitimate concerns for public 
safety. Although persons with 
disabilities are generally entitled to the 
protection of this part, a person who 
poses a significant risk to others may be 
excluded if reasonable modifications to 
the public accommodation’s policies, 
practices, or procedures will not 
eliminate that risk. 'The determination 
that a person poses a direct threat to the 
health or safety of others may not be 
based on generalizations or stereotypes 
about the effects of a particular 
disability; it must be based on an 
individual assessment that conforms to 
the requirements of paragraph (c) of this 
section. 

Paragraph (c) establishes the test to 
use in determining whether an 
individual poses a direct threat to the 
health or safety of others. A public 
accommodation is required to make an 
individualized assessment, based on 
reasonable judgment that relies on 
current medical evidence or on the best 
available objective evidence, to 
determine: The nature, duration, and 
severity of the risk; the probability that 
the potential injury will actually occur; 
and whether reasonable modifications 
of policies, practices, or procedures will 
mitigate the risk. This is the test 
established by the Supreme Court in 
Arline. Such an inquiry is essential if the 
law is to achieve its goal of protecting 
disabled individuals fi-om discrimination 
based on prejudice, stereotypes, or 
unfounded fear, while giving appropriate 
weight to legitimate concerns, such as 
the need to avoid exposing others to 
significant health and safety risks. 
Making this assessment will not usually 

require the services of a physician. 
Sources for medical knowledge include 
guidance from public health authorities, 
such as the U.S. Public Health Service, 
the Centers for Disease Control, and the 
National Institutes of Health, including 
the National Institute of Mental Health. 

Many of the commenters sought 
clarification of the inquiry requirement. 
Some suggested that public 
accommodations should be prohibited 
fi‘om making any inquiries to determine 
if an individual with a disability would 
pose a direct threat to other persons. 
The Department believes that to 
preclude all such inquiries would be 
inappropriate. Under § 36.301 of this 
pari, a public accommodation is 
permitted to establish eligibility criteria 
necessary for the safe operation of the 
place of public accommodation. Implicit 
in that right is the right to ask if an 
individual meets the criteria. However, 
any eligibility or safety standard 
established by a public accommodation 
must be based on actual risk, not on 
speculation or stereotypes; it must be 
applied to all clients or customers of the 
place of public accommodation; and 
inquiries must be limited to matters 
necessary to the application of the 
standard. 

Some commenters suggested that the 
test established in the Arline decision, 
which was developed in the context of 
an employment case, is too stringent to 
apply in a public accommodations 
context where interaction between the 
public accommodation and its client or 
customer is often very brief. One 
suggested alternative was to permit 
public accommodations to exercise 
“good faith” judgment in determining 
whether an individual poses a direct 
threat, particularly when a public 
accommodation is dealing with a client 
or customer engaged in disorderly or 
disruptive behavior. 

The Department believes that the 
ADA clearly requires that any 
determination to exclude an individual 
from participation must be based on an 
objective standard. A public 
accommodation may establish neutral 
eligibility criteria as a condition of 
receiving its goods or services. As long 
as these criteria are necessary for the 
safe provision of the public 
accommodation’s goods and services 
and applied neutrally to all clients or 
customers, regardless of whether they 
are individuals with disabilities, a 
person who is unable to meet the 
criteria may be excluded from 
participation without inquiry into the 
underlying reason for the inability to 
comply. In places of public 
accommodation such as restaurants. 
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theaters, or hotels, where the contact 
between the public accommodation and 
its clients is transitory, the uniform 
application of an eligibility standard 
precluding violent or disruptive behavior 
by any client or customer should be 
sufficient to enable a public 
accommodation to conduct its business 
in an orderly manner. 

Some other commenters asked for 
clarification of the application of this 
provision to persons, particularly 
children, who have short-term, 
contagious illnesses, such as fevers, 
influenza, or the common cold. It is 
common practice in schools and day 
care settings to exclude persons with 
such illnesses until the symptoms 
subside. The Department believes that 
these commenters misunderstand the 
scope of this rule. The ADA only 
prohibits discrimination against an 
individual with a disability. Under the 
ADA and this part, a “disability” is 
defined as a physical or mental 
impairment that substantially limits one 
or more major life activities. Common, 
short-term illnesses that predictably 
resolve themselves within a matter of 
days do not "substantially limit” a 
major life activity: therefore, it is not a 
violation of this part to exclude an 
individual from receiving the services of 
a public accommodation because of 
such transitory illness. However, this 
part does apply to persons who have 
long-term illnesses. Any determination 
with respect to a person who has a 
chronic or long-term illness must be 
made in compliance with the 
requirements of this section. 

Section 36.209 Illegal Use of Drugs 

Section 36.209 effectuates section 510 
of the ADA, which clarifies the Act’s 
application to people who use drugs 
illegally. Paragraph (a) provides that this 
part does not prohibit discrimination 
based on an individual's current illegal 
use of drugs. 

The Act and the regulation distinguish 
between illegal use of drugs and the 
legal use of substances, whether or not 
those substances are “controlled 
substances,” as defined in the 
Controlled Substances Act (21 U.S.C. 
812). Some controlled substances are 
prescription drugs that have legitimate 
medical uses. Section 36.209 does not 
affect use of controlled substances 
pursuant to a valid prescription, under 
supervision by a licensed health care 
professional, or other use that is 
authorized by the Controlled Substances 
Act or any other provision of Federal 
law. It does apply to illegal use of those 
substances, as well as to illegal use of 
controlled substances that are not 
prescription drugs. The key question is 

whether the individual’s use of the 
substance is illegal, not whether the 
substance has recognized legal uses. 
Alcohol is not a controlled substance, so 
use of alcohol is not addressed by 
§ 36.209. Alcoholics are individuals with 
disabilities, subject to the protections of 
the statute. 

A distinction is also made between 
the use of a substance and the status of 
being addicted to that substance. 
Addiction is a disability, and addicts are 
individuals with disabilities protected 
by the Act. The protection, however, 
does not extend to actions based on the 
illegal use of the substance. In other 
words, an addict cannot use the fact of 
his or her addiction as a defense to an 
action based on illegal use of drugs. This 
distinction is not artiHcial. Congress 
intended to deny protection to people 
who engage in the illegal use of drugs, 
whether or not they are addicted, but to 
provide protection to addicts so long as 
they are not currently using drugs. 

A third distinction is the difHcult one 
between current use and former use. 
The definition of “current illegal use of 
drugs” in § 36.104, which is based on the 
report of the Conference Committee, 
H.R. Conf. Rep. No. 596,101st Cong., 2d 
Sess. 64 (1990), is “illegal use of drugs 
that occurred recently enough to justify 
a reasonable belief that a person’s drug 
use is current or that continuing use is a 
real and ongoing problem.” 

Paragraph (a)(2)(i) specifies that an 
individual who has successfully 
completed a supervised drug 
rehabilitation program or has otherwise 
been rehabilitated successfully and who 
is not engaging in current illegal use of 
drugs is protected. Paragraph (a)(2)(ii) 
clarifies that an individual who is 
currently participating in a supervised 
rehabilitation program and is not 
engaging in current illegal use of drugs is 
protected. Paragraph (a)(2)(iii) provides 
that a person who is erroneously 
regarded as engaging in current illegal 
use of drugs, but who is not engaging in 
such use, is protected. 

Paragraph (b) provides a limited 
exception to the exclusion of current 
illegal users of drugs from the 
protections of the Act. It prohibits denial 
of health services, or services provided 
in connection with drug rehabilitation, 
to an individual on the basis of current 
illegal use of drugs, if the individual is 
otherwise entitled to such services. As 
explained further in the discussion of 
§ 36.302, a health care facility that 
specializes in a particular type of 
treatment, such as care of bum victims, 
is not required to provide drug 
rehabilitation services, but it cannot 
refuse to treat an individual’s bums on 

the grounds that the individual is 
illegally using dmgs. 

A commenter argued that health care 
providers should be permitted to use 
their medical judgment to postpone 
discretionary medical treatment of 
individuals under the influence of 
alcohol or dmgs. The regulation permits 
a medical practitioner to take into 
account an individual’s use of dmgs in 
determining appropriate medical 
treatment. Section 36.209 provides that 
the prohibitions on discrimination in this 
part do not apply when the public 
accommodation acts on the basis of 
current illegal use of dmgs. Although 
those prohibitions do apply under 
paragraph (b), the limitations 
established under this part also apply. 
Thus, under § 36.208, a health care 
provider or other public accommodation 
covered under § 36.209(b) may exclude 
an individual whose current illegal use 
of dmgs poses a direct threat to the 
health or safety of others, and, under 
§ 36.301, a public accommodation may 
impose or apply eligibility criteria that 
are necessary for the provision of the 
services being offered, and may impose 
legitimate safety requirements that are 
necessary for safe operation. These 
same limitations also apply to 
individuals with disabilities who use 
alcohol or prescription dmgs. The 
Department believes that these 
provisions address this commenter’s 
concerns. 

Other commenters pointed out that 
abstention from the use of dmgs is an 
essential condition for participation in 
some dmg rehabilitation programs, and 
may be a necessary requirement in 
inpatient or residential settings. The 
Department believes that this comment 
is well-founded. Congress clearly did 
not intend to exclude from dmg 
treatment programs the very individuals 
who need such programs because of 
their use of dmgs. In such a situation, 
however, once an individual has been 
admitted to a program, abstention may 
be a necessary and appropriate 
condition to continued participation. 
The final mle therefore provides that a 
drug rehabilitation or treatment program 
may deny participation to individuals 
who use drugs while they are in the 
program. 

Paragraph (c) expresses Congress’ 
intention that the Act be neutral with 
respect to testing for illegal use of dmgs. 
This paragraph implements the 
provision in section 510(b) of the Act 
that allows entities “to adopt or 
administer reasonable policies or 
procedures, including but not limited to 
drug testing,” that ensure an individual 
who is participating in a supervised 



35562 Federal Register / Vol. 56, No. 144 / Friday, July 26, 1991 / Rules and Regulations 

rehabilitation program, or who has 
completed such a program or otherwise 
been rehabilitated successfully, is no 
longer engaging in the illegal use of 
drugs. Paragraph (c) is not to be 
construed to encourage, prohibit, 
restrict, or authorize the conducting of 
testing for the illegal use of drugs. 

Paragraph (c) of § 36.209 clarifies that 
it is not a violation of this part to adopt 
or administer reasonable policies or 
procedures to ensure that an individual 
who formerly engaged in the illegal use 
of drugs is not currently engaging in 
illegal use of drugs. Any such policies or 
procedures must, of course, be 
reasonable, and must be designed to 
identify accurately the illegal use of 
drugs. This paragraph does not 
authorize inquiries, tests, or other 
procedures that would disclose use of 
substances that are not controlled 
substances or are taken under 
supervision by a licensed health care 
professional, or other uses authorized by 
the Controlled Substances Act or other 
provisions of Federal law, because such 
uses are not included in the definition of 
“illegal use of drugs." 

One commenter argued that the rule 
should permit testing for lawful use of 
prescription drugs, but most favored the 
explanation that tests must be limited to 
unlawful use in order to avoid revealing 
the use of prescription medicine used to 
treat disabilities. Tests revealing legal 
use of prescription drugs might violate 
the prohibition in § 36.301 of attempts to 
unnecessarily identify the existence of a 
disability. 

Section 36.210 Smoking 

Section 36.210 restates the 
clarification in section 501(b) of the Act, 
that the Act does not preclude the 
prohibition of, or imposition of 
restrictions on, smoking. Some 
commenters argued that § 36.210 does 
not go far enough, and that the 
regulation should prohibit smoking in all 
places of public accommodation, l^e 
reference to smoking in section 501 
merely clarifies that the Act does not 
require public accommodations to 
accommodate smokers by permitting 
them to smoke in places of public 
accommodations. 

Section 36.211 Maintenance of 
Accessible Features 

Section 36.211 provides that a public 
accommodation shall maintain in 
operable working condition those 
features of facilities and equipment that 
are required to be readily accessible to 
and usable by persons with disabilities 
by the Act or this part. The Act requires 
that, to the maximum extent feasible, 
facilities must be accessible to, and 

usable by, individuals with disabilities. 
This section recognizes that it is not 
sufficient to provide features such as 
accessible routes, elevators, or ramps, if 
those features are not maintained in a 
manner that enables individuals with 
disabilities to use them. Inoperable 
elevators, locked accessible doors, or 
“accessible” routes that are obstructed 
by furniture, filing cabinets, or potted 
plants are neither “accessible to” nor 
“usable by” individuals with 
disabilities. 

Some commenters objected that this 
section appeared to establish an 
absolute requirement and suggested that 
language fi'om the preamble be included 
in the text of the regulation. It is, of 
course, impossible to guarantee that 
mechanical devices will never fail to 
operate. Paragraph (b) of the final 
regulation provides that this section 
does not prohibit isolated or temporary 
interruptions in service or access due to 
maintenance or repairs. This paragraph 
is intended to clarify that temporary 
obstructions or isolated instances of 
mechanical failure would not be 
considered violations of the Act or this 
part. However, allowing obstructions or 
“out of service” equipment to persist 
beyond a reasonable period of time 
would violate this part, as would 
repeated mechanical failures due to 
improper or inadequate maintenance. 
Failure of the public accommodation to 
ensure that accessible routes are 
properly maintained and free of 
obstructions, or failure to arrange 
prompt repair of inoperable elevators or 
other equipment intended to provide 
access, would also violate this part. 

Other commenters requested that this 
section be expanded to include specific 
requirements for inspection and 
maintenance of equipment, for training 
staff in the proper operation of 
equipment, and for maintenance of 
specific items. The Department believes 
that this section properly establishes the 
general requirement for maintaining 
access and that further, more detailed 
requirements are not necessary. 

Section 36.212 Insurance 

The Department received numerous 
comments on proposed § 36.212. Most 
supported the proposed regulation but 
felt that it did not go far enough in 
protecting individuals with disabilities 
and persons associated with them from 
discrimination. Many commenters 
argued that language from the preamble 
to the proposed regulation should be 
included in the text of the final 
regulation. Other commenters argued 
that even that language was not strong 
enough, and that more stringent 
standards should be established. Only a 

few commenters argued that the Act 
does not apply to insurance 
underwriting practices or the terms of 
insurance contracts. These commenters 
cited language from the Senate 
committee report (S. Rep. No. 116,101st 
Cong., 1st Sess., at 84-86 (1989) 
(hereinafter “Senate report”)), indicating 
that Congress did not intend to affect 
existing insurance practices. 

The Department has decided to adopt 
the language of the proposed rule 
without change. Sections 36.212 (a) and 
(b) restate section 501(c) of the Act, 
which provides that the Act shall not be 
construed to restrict certain insurance 
practices on the part of insurance 
companies and employers, as long as 
such practices are not used to evade the 
purposes of the Act. Section 36.212(c) is 
a specific application of § 36.202(a), 
which prohibits denial of participation 
on the basis of disability. It provides 
that a public accommodation may not 
refuse to serve an individual with a 
disability because of limitations on 
coverage or rates in its insurance 
policies (see Judiciary report at 56). 

Many commenters supported the 
requirements of § 36.212(c) in the 
proposed rule because it addressed an 
important reason for denial of services 
by public accommodations. One 
commenter argued that services could 
be denied if the insurance coverage 
required exclusion of people whose 
disabilities were reasonably related to 
the risks involved in that particular 
place of public accommodation. 
Sections 36.208 and 36.301 establish 
criteria for denial of participation on the 
basis of legitimate safety concerns. This 
paragraph does not prohibit 
consideration of such concerns in 
insurance policies, but provides that any 
exclusion on the basis of disability must 
be based on the permissible criteria, 
rather than on the terms of the insurance 
contract. 

Language in the committee reports 
indicates that Congress intended to 
reach insurance practices by prohibiting 
differential treatment of individuals with 
disabilities in insurance offered by 
public accommodations unless the 
differences are justified. “Under the 
ADA, a person with a disability cannot 
be denied insurance or be subject to 
different terms or conditions of 
insurance based on disability alone, if 
the disability does not pose increased 
risks” (Senate report at 84; Education 
and Labor report at 136). Section 501(c) 
(1) of the Act was intended to 
emphasize that “insurers may continue 
to sell to and underwrite individuals 
applying for life, health, or other 
insurance on an individually 
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underwritten basis, or to service such 
insurance products, so long as the 
standards used are based on sound 
actuarial data and not on speculation ” 
(Judiciary report at 70 (emphasis added}; 
see also Senate report at 85; Education 
and Labor report at 137). 

The committee reports indicate that 
underwriting and classification of risks 
must be “based on sound actuarial 
principles or be related to actual or 
reasonably anticipated experience” 
(see, e.g., Judiciary report at 71). 
Moreover, “while a plan which limits 
certain kinds of coverage based on 
classification of risk would be allowed 
* * *, the plan may not refuse to insure, 
or refuse to continue to insure, or limit 
the amount, extent, or kind of coverage 
available to an individual, or charge a 
different rate for the same coverage 
solely because of a physical or mental 
impairment, except where the refusal, 
limitation, or rate differential is based 
on sound actuarial principles or is 
related to actual or reasonably 
anticipated experience" (Senate report 
at 85; Education and Labor report at 
136-37; Judiciary report at 71). The ADA, 
therefore, does not prohibit use of 
legitimate actuarial considerations to 
justify differential treatment of 
individuals with disabilities in 
insurance. 

The committee reports provide some 
guidance on how nondiscrimination 
principles in the disability rights area 
relate to insurance practices. For 
example, a person who is blind may not 
be denied coverage based on blindness 
independent of actuarial risk 
classification. With respect to group 
health insurance coverage, an individual 
with a pre-existing condition may be 
denied coverage for that condition for 
the period specified in the policy, but 
cannot be denied coverage for illness or 
injuries unrelated to the pre-existing 
condition. Also, a public 
accommodation may offer insurance 
policies that limit coverage for certain 
procedures or treatments, but may not 
entirely deny coverage to a person with 
a disability. 

The Department requested comment 
on the extent to which data that would 
establish statistically sound correlations 
are available. Numerous commenters 
cited pervasive problems in the 
availability and cost of insurance for 
individuals with disabilities and parents 
of children with disabilities. No 
commenters cited specific data, or 
sources of data, to support specific 
exclusionary practices. Several 
commenters reported that, even when 
statistics are available, they are often 
outdated and do not reflect current 

medical technology and treatment 
methods. Concern was expressed that 
adequate efforts are not made to 
distinguish those individuals who are 
high users of health care fi-om 
individuals in the same diagnostic 
groups who may be low users of health 
care. One insurer reported that “hard 
data and actuarial statistics are not 
available to provide precise numerical 
justifications for every underwriting 
determination,” but argued that 
decisions may be based on “logical 
principles generally accepted by 
actuarial science and fully consistent 
with state insurance laws.” The 
commenter urged that the Department 
recognize the validity of information 
other than statistical data as a basis for 
insurance determinations. 

The most fi’equent comment was a 
recommendation that the final 
regulation should require the insurance 
company to provide a copy of the 
actuarial data on which its actions are 
based when requested by the applicant. 
Such a requirement would be beyond 
anything contemplated by the Act or by 
Congress and has therefore not been 
included in the Department’s final rule. 
Because the legislative history of the 
ADA clarifies that different treatment of 
individuals with disabilities in insurance 
may be justified by sound actuarial 
data, such actuarial data will be critical 
to any potential litigation on this issue. 
This information would presumably be 
obtainable in a court proceeding where 
the insurer’s actuarial data was the 
basis for different treatment of persons 
with disabilities. In addition, under 
some State regulatory schemes, insurers 
may have to file such actuarial 
information with the State regulatory 
agency and this information may be 
obtainable at the State level. 

A few commenters representing the 
insiu'ance industry conceded that 
underwriting practices in life and health 
insurance are clearly covered, but 
argued that property and casualty 
insurance are not covered. 'The 
Department sees no reason for this 
distinction. Although life and health 
insurance are the areas where the 
regulation will have its greatest 
application, the Act applies equally to 
unjustified discrimination in all types of 
insurance provided by public 
accommodations. A number of 
commenters, for example, reported 
difficulties in obtaining automobile 
insurance because of their disabilities, 
despite their having good driving 
records. 

Section 36.213 Relationship of Subpart 
8 to Subparts C and D 

This section explains that subpart B 
sets forth the general principles of 
nondiscrimination applicable to all 
entities subject to this regulation, while 
subparts C and D provide guidance on 
the application of this part to specific 
situations. The specific provisions in 
subparts C and D, including the 
limitations on those provisions, control 
over the general provisions in 
circumstances where both specific and 
general provisions apply. Resort to the 
general provisions of subpart B is only 
appropriate where there are no 
applicable specific rules of guidance in 
subparts C or D. This interaction 
between the specific requirements and 
the general requirements operates with 
regard to contractual obligations as 
well. 

One illustration of this principle is its 
application to the obligation of a public 
accommodation to provide access to 
services by removal of architectural 
barriers or by alternatives to barrier 
removal. The general requirement, 
established in subpart B by § 36.203, is 
that a public accommodation must 
provide its services to individuals with 
disabilities in the most integrated setting 
appropriate. This general requirement 
would appear to categorically prohibit 
“segregated” seating for persons in 
wheelchairs. Section 36.304, however, 
only requires removal of architectural 
barriers to the extent that removal is 
“readily achievable.” If providing access 
to all areas of a restaurant, for example, 
would not be “readily achievable,” a 
public accommodation may provide 
access to selected areas only. Also, 
§ 36.305 provides that, where barrier 
removal is not readily achievable, a 
public accommodation may use 
alternative, readily achievable methods 
of making services available, such as 
curbside service or home delivery. Thus, 
in this manner, the specific requirements 
of § § 36.304 and 36.305 control over the 
general requirement of § 36.203. 

Subpart C—Specific Requirements 

In general, subpart C implements the 
“specific prohibitions” that comprise 
section 302(b)(2) of the ADA. It also 
addresses the requirements of section 
309 of the ADA regarding examinations 
and courses. 

Section 36.301 Eligibility Criteria 

Section 36.301 of the rule prohibits the 
imposition or application of eligibility 
criteria that screen out or tend to screen 
out an individual with a disability or 
any class of individuals with disabilities 
ft'om fully and equally enjoying any 
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goods, services, facilities, privileges, 
advantages, and accommodations, 
unless such criteria can be shown to be 
necessary for the provision of the goods, 
services, facilities, privileges, 
advantages, or accommodations being 
offered. This prohibition is based on 
section 302(b)(2)(A)(i) of the ADA. 

It would violate this section to 
establish exclusive or segregative 
eligibility criteria that would bar, for 
example, all persons who are deaf from 
pla3dng on a golf course or all 
individuals with cerebral palsy from 
attending a movie theater, or limit the 
seating of individuals with Down’s 
syndrome to only particular areas of a 
restaurant. The wishes, tastes, or 
preferences of other customers may not 
be asserted to justify criteria that would 
exclude or segregate individuals with 
disabilities. 

Section 36.301 also prohibits attempts 
by a public acconunodation to 
unnecessarily identify the existence of a 
disability; for example, it would be a 
violation of this section for a retail store 
to require an individual to state on a 
credit application whether the applicant 
has epilepsy, mental illness, or any other 
disability, or to inquire unnecessarily 
whether an individual has HTV disease. 

Section 36.301 also prohibits policies 
that imnecessarily impose requirements 
or burdens on individuals with 
disabilities that are not placed on 
others. For example, public 
accommodations may not require that 
an individual with a disability be 
accompanied by an attendant. As 
provided by § 36.306, however, a public 
accommodation is not required to 
provide services of a personal nature 
including assistance in toileting, eating, 
or dressing. 

Paragraph (c) of § 36.301 provides that 
public accommodations may not place a 
surcharge on a particular individual 
with a disability or any group of 
individuals with disabilities to cover the 
costs of measures, such as the provision 
of auxiliary aids and services, barrier 
removal, alternatives to barrier removal, 
and reasonable modibcations in 
policies, practices, and procedures, that 
are required to provide that individual 
or group with the nondiscriminatory 
treatment required by the Act or this 
part. 

A number of commenters inquired as 
to whether deposits required for the use 
of auxiliary aids, such as assistive 
listening devices, are prohibited 
surcharges. It is the Department's view 
that reasonable, completely refundable, 
deposits are not to be considered 
surcharges prohibited by this section. 
Requiring deposits is an important 
means of ensuring the availability of 

equipment necessary to ensure 
compliance with the ADA. 

Other commenters sought clarification 
as to whether § 36.301(c) prohibits 
professionals from charging for the 
additional time that it may take in 
certain cases to provide services to an 
individual with disabilities. The 
Department does not intend § 36.301(c] 
to prohibit professionals who bill on the 
basis of time from charging individuals 
with disabilities on that basis. However, 
fees may not be charged for the 
provision of auxiliary aids and services, 
barrier removal, alternatives to barrier 
removal, reasonable modifications in 
policies, practices, and procedures, or 
any other measures necessary to ensure 
compliance with the ADA. 

Other commenters inquired as to 
whether day care centers may charge 
for extra services provided to 
individuals with disabilities. As stated 
above, § 36.302(c) is intended only to 
prohibit charges for measures necessary 
to achieve compliance with the ADA. 

Another commenter asserted that 
charges may be assessed for home 
delivery provided as an alternative to 
barrier removal under S 36.305, when 
home delivery is provided to all 
customers for a fee. Charges for home 
delivery are permissible if home 
delivery is not considered an alternative 
to barrier removal. If the public 
accommodation offers an alternative, 
such as curb, carry-out, or sidewalk 
service for which no surcharge is 
assessed, then it may charge for home 
delivery in accordance with its standard 
pricing for home delivery. 

In addition, § 36.301 prohibits the 
imposition of criteria that “tend to” 
screen out an individual with a 
disability. This concept, which is 
derived from current regulations imder 
section 504 (see, e.g., 45 CFR 84.13), 
makes it discriminatory to impose 
policies or criteria that, while not 
creating a direct bar to individuals with 
disabilities, indirectly prevent or limit 
their ability to participate. For example, 
requiring presentation of a driver’s 
license as the sole means of 
identiHcation for purposes of paying by 
check would violate this section in 
situations where, for example, 
individuals with severe vision 
impairments or developmental 
disabilities or epilepsy are ineligible to 
receive a driver’s license and the use of 
an alternative means of identification, 
such as another photo I.D. or credit card, 
is feasible. 

A public accommodation may, 
however, impose neutral rules and 
criteria that screen out, or tend to screen 
out, individuals with disabilities, if the 
criteria are necessary for the safe 

operation of the public accommodation. 
Examples of safety qualifrcations that 
would be justifiable in appropriate 
circumstances would include height 
requirements for certain amusement 
park rides or a requirement that all 
participants in a recreational rafting 
expedition be able to meet a necessary 
level of swinuning proficiency. Safety 
requirements must be based on actual 
risks and not on speculation, 
stereotypes, or generalizations about 
individuals with disabilities. 

Section 36.302 Modifications in 
Policies, Practices, or Procedures 

Section 36.302 of the rule prohibits the 
failure to make reasonable 
modifications in policies, practices, and 
procedures when such modifications 
may be necessary to afford any goods, 
services, facilities, privileges, 
advantages, or accommodations, unless 
the entity can demonstrate that making 
such modifications would fundamentally 
alter the nature of such goods, services, 
facilities, privileges, advantages, or 
accommodations. This prohibition is 
based on section 302(b)(2)(A)(ii) of the 
ADA. 

For example, a parking facility would 
be required to modify a rule barring all 
vans or all vans with raised roofs, if an 
individual who uses a wheelchair- 
accessible van wishes to park in that 
facility, and if overhead structures are 
high enough to accommodate the height 
of the van. A department store may 
need to modify a policy of only 
permitting one person at a time in a 
dressing room, if an individual with 
mental retardation needs and requests 
assistance in dressing from a 
companion. Public accommodations 
may need to revise operational policies 
to ensure that services are available to 
individuals with disabilities. For 
instance, a hotel may need to adopt a 
policy of keeping an accessible room 
unoccupied until an individual with a 
disability arrives at the hotel, assuming 
the individual has properly reserved the 
room. 

One example of application of this 
principle is specifically included in a 
new § 36.302(d) on check-out aisles. 
That paragraph provides that a store 
with check-out aisles must ensure that 
an adequate number of accessible 
check-out aisles is kept open during 
store hours, or must otherwise modify 
its policies and practices, in order to 
ensure that an equivalent level of 
convenient service is provided to 
individuals with disabilities as is 
provided to others. For example, if only 
one check-out aisle is accessible, and it 
is generally used for express service. 
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one way of providing equivalent service 
is to allow persons with mobility 
impairments to make all of their 
purchases at that aisle. This principle 
also applies with respect to other 
accessible elements and services. For 
example, a particular bank may be in 
compliance with the accessibility 
guidelines for new construction 
incorporated in appendix A with respect 
to automated teller machines (ATM) at a 
new branch office by providing one 
accessible walk-up machine at that 
location, even though an adjacent walk- 
up ATM is not accessible and the drive- 
up ATM is not accessible. However, the 
bank would be in violation of this 
section if the accessible ATM was 
located in a lobby that was locked 
during evening hoius while the drive-up 
ATM was available to customers 
without disabilities during those same 
hours. The bank would need to ensure 
that the accessible ATM was available 
to customers during the hours that any 
of the other ATM’s was available. 

A number of commenters inquired as 
to the relationship between this section 
and § 36.307, “Accessible or special 
goods." Under § 36.307, a public 
accommodation is not required to alter 
its inventory to include accessible or 
special goods that are designed for, or 
facilitate use by, individuals with 
disabilities. The rule enunciated in 
§ 36.307 is consistent with the 
"fundamental alteration" defense to the 
reasonable modifications requirement of 
§ 36.302. Therefore, § 36.302 would not 
require the inventory of goods provided 
by a public accommodation to be 
altered to include goods with 
accessibility features. For example, 
§ 36.302 would not require a bookstore 
to stock Brailled books or order Brailled 
books, if it does not do so in the normal 
course of its business. 

The rule does not require 
modifications to the legitimate areas of 
specialization of service providers. 
Section 36.302(b] provides that a public 
accommodation may refer an individual 
with a disability to another public 
accommodation, if that individual is 
seeking, or requires, treatment or 
services outside of the referring public 
accommodation’s area of specialization, 
and if, in the normal course of its 
operations, the referring public 
accommodation would make a similar 
referral for an individual without a 
disability who seeks or requires the 
same treatment or services. 

For example, it would not be 
discriminatory for a physician who 
specializes only in bum treatment to 
refer an individual who is deaf to 
another physician for treatment of an 

injury other than a bum injury. To 
require a physician to accept patients 
outside of his or her specialty would 
fundamentally alter the nature of the 
medical practice and, therefore, not be 
required by this section. 

A clinic specializing exclusively in 
drug rehabilitation could similarly 
refuse to treat a person who is not a 
drug addict, but could not refuse to treat 
a person who is a dmg addict simply 
because the patient tests positive for 
HTV. Conversely, a clinic that 
specializes in the treatment of 
individuals with HIV could refuse to 
treat an individual that does not have 
HIV, but could not refuse to treat a 
person for HIV infection simply because 
that person is also a drug addict. 

Some commenters requested 
clarification as to how this provision 
would apply to situations where 
manifestations of the disability in 
question, itself, would raise 
complications requiring the expertise of 
a different practitioner. It is not the 
Department’s intention in § 36.302(b) to 
prohibit a physician from referring an 
individual with a disability to another 
physician, if the disability itself creates 
specialized complications for the 
patient’s health that the physician lacks 
the experience or knowledge to address 
(see Education and Labor report at 106). 

Section 36.302(c)(1) requires that a 
public accommodation modify its 
policies, practices, or procedures to 
permit the use of a service animal by an 
individual with a disability in any area 
open to the general public. The term 
"service animal” is defined in § 36.104 to 
include guide dogs, signal dogs, or any 
other animal individually trained to 
provide assistance to an individual with 
a disability. 

A number of commenters pointed to 
the difficulty of making the distinction 
required by the proposed rule between 
areas open to the general public and 
those that are not. 'The ambiguity and 
uncertainty surrounding these 
provisions has led the Department to 
adopt a single standard for all public 
accommodations. 

Section 36.302(c)(1) of the final rule 
now provides that “(gjenerally, a public 
accommodation shall modify policies, 
practices, and procedures to permit the 
use of a service animal by an individual 
with a disability,” This formulation 
reflects the general intent of Congress 
that public accommodations take the 
necessary steps to accommodate service 
animals and to ensure that individuals 
with disabilities are not separated fi'om 
their service animals. It is intended that 
the broadest feasible access be provided 
to service animals in all places of public 

accommodation, including movie 
theaters, restaurants, hotels, retail 
stores, hospitals, and nursing homes 
(see Education and Labor report at 106; 
Judiciary report at 59). The section also 
acknowledges, however, that, in rare 
circumstances, accommodation of 
service animals may not be required 
because a fundamental alteration would 
result in the nature of the goods, 
services, facilities, privileges, or 
accommodations offered or provided, or 
the safe operation of the public 
accommodation would be jeopardized. 

As specified in § 36.302(c)(2), the rule 
does not require a public 
accommodation to supervise or care for 
any service animal. If a service animal 
must be separated fi'om an individual 
with a disability in order to avoid a 
fundamental alteration or a threat to 
safety, it is the responsibility of the 
individual with the disability to arrange 
for the care and supervision of the 
animal diuing the period of separation. 

A museum would not be required by 
§ 36.302 to modify a policy barring the 
touching of delicate works of art in 
order to enhance the participation of 
individuals who are blind, if the 
touching threatened the integrity of the 
work. Damage to a museum piece would 
clearly be a fundamental alteration that 
is not required by this section. 

Section 36.303 Auxiliary Aids and 
Services. 

Section 36.303 of the final rule 
requires a public accommodation to take 
such steps as may be necessary to 
ensure that no individual with a 
disability is excluded, denied services, 
segregated or otherwise treated 
differently than other individuals 
because of the absence of auxiliary aids 
and services, imless the public 
accommodation can demonstrate that 
taking such steps would fundamentally 
alter the nature of the goods, services, 
facilities, advantages, or 
accommodations being offered or would 
result in an undue burden. This 
requirement is based on section 
302(b)(2)(A)(iii) of the ADA. 

Implicit in this duty to provide 
auxiliary aids and services is the 
underlying obligation of a public 
accommodation to communicate 
effectively with its customers, clients, 
patients, or participants who have 
disabilities affecting hearing, vision, or 
speech. To give emphasis to this 
imderlying obligation, § 36.303(c) of the 
rule incorporates language derived fiom 
section 504 regulations for federally 
conducted programs (see e.g., 28 CFR 
39.160(a)) that requires that appropriate 
auxiliary aids and services be furnished 
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to ensure that conununication with 
persons with disabilities is as effective 
as communication with others. 

Auxiliary aids and services include a 
wide range of services and devices for 
ensuring effective communication. Use 
of the most advanced technology is not 
required so long as effective 
commimication is ensured. The 
Department's proposed § 36.303(b) 
provided a list of examples of auxiliary 
aids and services that was taken from 
the definition of auxiliary aids and 
services in section 3(1) of the ADA and 
was supplemented by examples from 
regulations implementing section 504 in 
federally conducted programs (see e.g., 
28 CFR 39.103). A substantial number of 
commenters suggested that additional 
examples be added to this list. The 
Department has added several items to 
this list but wishes to clarify that the list 
is not an all-inclusive or exhaustive 
catalogue of possible or available 
auxiliary aids or services. It is not 
possible to provide an exhaustive list, 
and such an attempt would omit new 
devices that will become available with 
emerging techiiology. 

The Department has added videotext 
displays, computer-aided transcription 
services, and open and closed 
captioning to the list of examples. 
Videotext displays have become an 
important means of accessing auditory 
communications through a public 
address system. Transcription services 
are used to relay aurally delivered 
material almost simultaneously in 
written form to persons who are deaf or 
hard of hearing. This technology is often 
used at conferences, conventions, and 
hearings. While the proposed rule 
expressly included television decoder 
equipment as an auxiliary aid or service, 
it did not mention captioning itself. The 
final rule rectifies this omission by 
mentioning both closed and open 
captioning. 

In this section, the Department has 
changed the proposed rule’s phrase, 
“orally delivered materials,” to the 
phrase, “aurally delivered materials.” 
This new phrase tracks the language in 
the definition of “auxiliary aids and 
services” in section 3 of the ADA and is 
meant to include nonverbal sounds and 
alarms and computer-generated speech. 

Several persons and organizations 
requested that the Department replace 
the term “telecommunications devices 
for deaf persons” or “TDD’s” with the 
term “text telephone.” The Department 
has declined to do so. The Department is 
aware that the Architectural and 
Transportation Barriers Compliance 
Board has used the phrase “text 
telephone” in lieu of the statutory term 
“TDD” in its final accessibility 

guidelines. Title FV of the ADA, 
however, uses the term 
'Telecommunications Device for the 
Deaf,” and the Department believes it 
would be inappropriate to abandon this 
statutory term at this time. 

Paragraph (b)(2) lists examples of aids 
and services for making visually 
delivered materials accessible to 
persons with visual impairments. Many 
commenters proposed additional 
examples such as signage or mapping, 
audio description services, secondary 
auditory programs (SAP), telebraillers, 
and reading machines. While the 
Department declines to add these items 
to the list in the regulation, they may be 
considered appropriate auxiliary aids 
and services. 

Paragraph (b)(3) refers to the 
acquisition or modification of equipment 
or devices. For example, tape players 
used for an audio-guided tour of a 
museum exhibit may require the 
addition of Brailled adhesive labels to 
the buttons on a reasonable number of 
the tape players to facilitate their use by 
individuals who are blind. Similarly, 
permanent or portable assistive listening 
systems for persons with hearing 
impairments may be required at a hotel 
conference center. 

Several commenters suggested the 
addition of current technological 
innovations in microelectronics and 
computerized control systems (e.g., 
voice recognition systems, automatic 
dialing telephones, and infrared elevator 
and light control systems) to the list of 
auxiliary aids and services. The 
Department interprets auxiliary aids 
and services as those aids and services 
designed to provide effective 
communications, i. e., making aurally 
and visually delivered information 
available to persons with hearing, 
speech, and vision impairments. 
Methods of making services, programs, 
or activities accessible to, or usable by, 
individuals with mobility or manual 
dexterity impairments are addressed by 
other sections of this part, including the 
requirements for modifications in 
policies, practices, or procedmes 
(S 36.302), the elimination of existing 
architectural barriers (§ 36.304), and the 
provision of alternatives to barriers 
removal (§ 36.305). 

Paragraph (b)(4) refers to other similar 
services and actions. Several 
commenters asked for clarification that 
“similar services and actions” include 
retrieving items from shelves, assistance 
in reachLig a marginally accessible seat, 
pushing a barrier aside in order to 
provide an accessible route, or 
assistance in removing a sweater or 
coat. While retrieving an item from a 
shelf might be an “auxiliary aid or 

service” for a blind person who could 
not locate the item without assistance, it 
might be a readily achievable 
alternative to barrier removal for a 
person using a wheelchair who could 
not reach the shelf, or a reasonable 
modification to a self-service policy for 
an individual who lacked the ability to 
grasp the item. (Of course, a store would 
not be required to provide a personal 
shopper.) As explained above, auxiliary 
aids and services are those aids and 
services required to provide effective 
communications. Other forms of 
assistance are more appropriately 
addressed by other provisions of the 
final rule. 

The auxiliary aid requirement is a 
flexible one. A public accommodation 
can choose among various alternatives 
as long as the result is effective 
communication. For example, a 
restaurant would not be required to 
provide menus in Braille for patrons 
who are blind, if the waiters in the 
restaurant are made available to read 
the menu. Similarly, a clothing boutique 
would not be required to have Brailled 
price tags if sales personnel provide 
price information orally upon request; 
and a bookstore would not be required 
to make available a sign language 
interpreter, because effective 
communication can be conducted by 
notepad. 

A critical determination is what 
constitutes an effective auxiliary aid or 
service. The Department’s proposed rule 
recommended that, in determining what 
auxiliary aid to use, the public 
accommodation consult with an 
individual before providing him or her 
with a particular auxiliary aid or 
service. This suggestion sparked a 
significant volume of public comment. 
Many persons with disabilities, 
particularly persons who are deaf or 
hard of hearing, recommended that the 
rule should require that public 
accommodations give “primary 
consideration” to the “expressed 
choice” of an individual with a 
disability. These commenters asserted 
that the proposed rule was inconsistent 
with congressional intent of the ADA, 
with the Department’s proposed rule 
implementing title II of the ADA, and 
with longstanding interpretations of 
section 504 of the Rehabilitation Act. 

Based upon a careful review of the 
ADA legislative history, the Department 
believes that Congress did not intend 
under title III to impose upon a public 
accommodation the requirement that it 
give primary consideration to the 
request of the individual with a 
disability. To the contrary, the 
legislative history demonstrates 
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congressional intent to strongly 
encourage consulting with persons with 
disabilities. In its analysis of the ADA’s 
auxiliary aids requirement for public 
accommodations, the House Education 
and Labor Committee stated that it 
“expects” that “public 
accommodation(s] will consult with the 
individual with a disability before 
providing a particular auxiliary aid or 
service" (Education and Labor report at 
107). Some commenters also cited a 
different committee statement that used 
mandatory language as evidence of 
legislative intent to require primary 
consideration. However, this statement 
was made in the context of reasonable 
accommodations required by title I with 
respect to employment (Education and 
Labor report at 67). Thus, the 
Department finds that strongly 
encouraging consultation with persons 
with disabilities, in lieu of mandating 
primary consideration of their expressed 
choice, is consistent with congressional 
intent. 

The Department wishes to emphasize 
that public accommodations must take 
steps necessary to ensure that an 
individual with a disability will not be 
excluded, denied services, segregated or 
otherwise treated differently from other 
individuals because of the use of 
inappropriate or ineffective auxiliary 
aids. In those situations requiring an 
interpreter, the public accommodations 
must secure the services of a qualified 
interpreter, unless an undue biu-den 
would result. 

In the analysis of § 36.303(c) in the 
proposed rule, the Department gave as 
an example the situation where a note 
pad and written materials were 
insufficient to permit effective 
communication in a doctor’s office when 
the matter to be decided was whether 
major surgery was necessary. Many 
commenters objected to this statement, 
asserting that it gave the impression that 
only decisions about major surgery 
would merit the provision of a sign 
language interpreter. The statement 
would, as the commenters also claimed, 
convey the impression to other public 
accommodations that written 
communications would meet the 
regulatory requirements in all but the 
most extreme situations. The 
Department, when using the example of 
major surgery, did not intend to limit the 
provision of interpreter services to the 
most extreme situations. 

Other situations may also require the 
use of interpreters to ensure effective 
communication depending on the facts 
of the particular case. It is not difficult 
to imagine a wide range of 
communications involving areas such as 

health, legal matters, and fintmces that 
would be sufficiently lengthy or complex 
to require an interpreter for effective 
communication. In some situations, an 
effective alternative to use of a notepad 
or an interpreter may be the use of a 
computer terminal upon which the 
representative of the public 
accommodation and the customer or 
client can exchange typewritten 
messages. 

Section 36.303(d) specifically 
addresses requirements for TDD’s. 
Partly because of the availability of 
telecommunications relay services to be 
established under title IV of the ADA, 
§ 36.303(d)(2) provides that a public 
accommodation is not required to use a 
telecommunication device for the deaf 
(TDD) in receiving or making telephone 
calls incident to its operations. Several 
commenters were concerned that relay 
services would not be sufficient to 
provide effective access in a number of 
situations. Commenters argued that 
relay systems (1) do not provide 
effective access to the automated 
systems that require the caller to 
respond by pushing a button on a touch 
tone phone, (2) cannot operate fast 
enough to convey messages on 
answering machines, or to permit a TDD 
user to leave a recorded message, and 
(3) are not appropriate for calling crisis 
lines relating to such matters as rape, 
domestic violence, child abuse, and 
drugs where confidentiality is a concern. 
The Department believes that it is more 
appropriate for the Federal 
Commimications Commission to address 
these issues in its rulemaking under title 
IV. 

A public accommodation is, however, 
required to make a TDD available to an 
individual with impaired hearing or 
speech, if it customarily offers telephone 
service to its customers, clients, 
patients, or participants on more than an 
incidental convenience basis. Where 
entry to a place of public 
accommodation requires use of a 
security entrance telephone, a TDD or 
other effective means of communication 
must be provided for use by an 
individual with impaired hearing or 
speech. 

In other words, individual retail 
stores, doctors' offices, restaurants, or 
similar establishments are not required 
by this section to have TDD’s, because 
TDD users will be able to make 
inquiries, appointments, or reservations 
with such establishments through the 
relay system established under title IV 
of the ADA. The public accommodation 
will likewise be able to contact TDD 
users through the relay system. On the 
other hand, hotels, hospitals, and other 

similar establishments that offer 
nondisabled individuals the opportimity 
to make outgoing telephone calls on 
more than an incidental convenience 
basis must provide a TDD on request. 

Section 36.303(e) requires places of 
lodging that provide televisions in five 
or more guest rooms and hospitals to 
provide, upon request, a means for 
decoding closed captions for use by an 
individual with impaired hearing. Hotels 
should also provide a TDD or similar 
device at the front desk in order to take 
calls from guests who use TDD’s in their 
rooms. In this way guests with hearing 
impairments can avail themselves of 
such hotel services as making inquiries 
of the fi'ont desk and ordering room 
service. 'The term “hospital” is used in 
its general sense and should be 
interpreted broadly. 

Movie theaters are not required by 
§ 36.303 to present open-captioned films. 
However, other public accommodations 
that impart verbal information through 
soundtracks on films, video tapes, or 
slide shows are required to make such 
information accessible to persons with 
hearing impairments. Captioning is one 
means to make the information 
accessible to individuals with 
disabilities. 

The rule specifies that auxiliary aids 
and services include the acquisition or 
modification of equipment or devices. 
For example, tape players used for an 
audio-guided tour of a museum exhibit 
may require the addition of Brailled 
adhesive labels to the buttons on a 
reasonable number of the tape players 
to facilitate their use by individuals who 
are blind. Similarly, a hotel conference 
center may need to provide permanent 
or portable assistive listening systems 
for persons with hearing impairments. 

As provided in § 36.303(f), a public 
accommodation is not required to 
provide any particular aid or service 
that would result either in a 
fundamental alteration in the nature of 
the goods, services, facilities, privileges, 
advantages, or accommodations offered 
or in an undue burden. Both of these 
statutory limitations are derived fi'om 
existing regulations and caselaw under 
section 504 and are to be applied on a 
case-by-case basis (see, e.g., 28 CFR 
39.160(d) and Southeastern Community 
College V. Davis, 442 U.S. 397 (1979)). 
Congress intended that “undue burden” 
under § 36.303 and “undue hardship,” 
which is used in the employment 
provisions of title I of the ADA, should 
be determined on a case-by-case basis 
under the same standards and in light of 
the same factors (Judiciary report at 59). 
The rule, therefore, in accordance with 
the definition of undue hardship in 
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section 101(10) of the ADA, defines 
undue biuden as “significant difficulty 
or expense” (see § § 36.104 and 
36.303(a]] and requires that undue 
burden be determined in light of the 
factors listed in the definition in 36.104. 

Consistent with regulations 
implementing section 504 in federally 
conducted programs (see, e.g., 28 CFR 
39.160(d)), § 36.303(f) provides that the 
fact that the provision of a particular 
auxiliary aid or service would result in 
an undue burden does not relieve a 
public accommodation from the duty to 
furnish an alternative auxiliary aid or 
service, if available, that would not 
result in such a burden. 

Section 36.303(g) of the proposed rule 
has been deleted ^m this section and 
included in a new § 36.306. That new 
section continues to make clear that the 
auxiliary aids requirement does not 
mandate the provision of individually 
prescribed devices, such as prescription 
eyeglasses or hearing aids. 

The costs of compliance with the 
requirements of this section may not be 
financed by surcharges limited to 
particular individuals with disabilities 
or any group of individuals with 
disabilities (§ 36.301(c)). 

Section 36.304 Removal of Barriers 

Section 36.304 requires the removal of 
architectural barriers and 
commimication barriers that are 
struchiral in nature in existing facilities, 
where such removal is readily 
achievable, i.e., easily accomplishable 
and able to be carried out without much 
difficulty or expense. This requirement 
is based on section 302(b)(2)(A)(iv) of 
the ADA. 

A number of commenters interpreted 
the phrase “communication barriers that 
are structural in nature” broadly to 
encompass the provision of 
communications devices such as TDD's, 
telephone handset amplifiers, assistive 
listening devices, and digital check-out 
displays. The statute, however, as read 
by the Department, limits the 
application of the phrase 
“communications barriers that are 
structural in nature” to those barriers 
that are an integral part of the physical 
structure of a facility. In addition to the 
commimications barriers posed by 
permanent signage and alarm systems 
noted by Congress (see Education and 
Labor report at 110), the Department 
would also include among the 
communications barriers covered by 
$ 36.304 the failure to provide adequate 
sound buffers, and the presence of 
physical partitions that hamper the 
passage of soimd waves between 
employees and customers. Given that 
§ 36.304’s proper focus is on the removal 

of physical barriers, the Department 
believes that the obligation to provide 
communications equipment and devices 
such as TDD’s, telephone handset 
amplifiers, assistive listening devices, 
and digital check-out displays is more 
appropriately determined by the 
requirements for auxiliary aids and 
services under § 36.303 (see Education 
and Labor report at 107-108). The 
obligation to remove communications 
barriers that are structural in nature 
under § 36.304, of course, is independent 
of any obligation to provide auxiliary 
aids and services imder § 36.303. 

The statutory provision also requires 
the readily achievable removal of 
certain barriers in existing vehicles and 
rail passenger cars. This transportation 
requirement is not included in § 36.304, 
but rather in § 36.310(b) of the rule. 

In striking a balance between 
guaranteeing access to individuals with 
disabilities and recognizing the. 
legitimate cost concerns of businesses 
and other private entities, the ADA 
establishes different standards for 
existing facilities and new construction. 
In existing facilities, which are the 
subject of § 36.304, where retrofitting 
may prove costly, a less rigorous degree 
of accessibility is required than in the 
case of new construction and alterations 
(see §§ 36.401-36.406) where 
accessibility can be more conveniently 
and economically incorporated in the 
initial stages of design and construction. 

For example, a bank with existing 
automatic teller machines (ATM’s) 
would have to remove barriers to the 
use of the ATM’s, if it is readily 
achievable to do so. Whether or not it is 
necessary to take actions such as 
ramping a few steps or raising or 
lowering an ATM would be determined 
by whether the actions can be 
accomplished easily and without much 
difficulty or expense. 

On the other hand, a newly 
constructed bank with ATM’s would be 
required by § 36.401 to have an ATM 
that is “readily accessible to and usable 
by” persons with disabilities in 
accordance with accessibility guidelines 
incorporated under § 36.406. 

The requirement to remove 
architectural barriers includes the 
removal of physical barriers of any kind. 
For example, § 36.304 requires the 
removal, when readily achievable, of 
barriers caused by the location of 
temporary or movable structures, such 
as furniture, equipment, and display 
racks. In order to provide access to 
individuals who use wheelchairs, for 
example, restaurants may need to 
rearrange tables and chairs, and 
department stores may need to 
reconfigure display racks and shelves. 

As stated in § 36.304(f), such actions are 
not readily achievable to the extent that 
they would result in a significant loss of 
selling or serving space. If the widening 
of all aisles in selling or serving areas is 
not readily achievable, then selected 
widening should be undertaken to 
maximize the amount of merchandise or 
the number of tables accessible to 
individuals who use wheelchairs. 
Access to goods and services provided 
in any remaining inaccessible areas 
must be made available through 
alternative methods to barrier removal, 
as required by § 36.305. 

Because the purpose of title III of the 
ADA is to ensure that public 
accommodations arc accessible to their 
customers, clients, or patrons (as 
opposed to their employees, who are the 
focus of title I), the obligation to remove 
barriers under § 36.304 does not extend 
to areas of a facility that are used 
exclusively as employee work areas. 

Section 36.304(b) provides a wide- 
ranging list of the types of modest 
measures that may be taken to remove 
barriers and that are likely to be readily 
achievable. The list includes examples 
of measures, such as adding raised letter 
markings on elevator control buttons 
and installing flashing alarm lights, that 
would be used to remove 
communications barriers that are 
structural in nature. It is not an 
exhaustive list, but merely an 
illustrative one. Moreover, the inclusion 
of a measure on this list does not mean 
that it is readily achievable in all cases. 
Whether or not any of these measures is 
readily achievable is to be determined 
on a case-by-case basis in light of the 
particular circumstances presented and 
the factors listed in the definition of 
readily achievable (§ 36.104). 

A public accommodation generally 
would not be required to remove a 
barrier to physical access posed by a 
flight of steps, if removal would require 
extensive ramping or an elevator. 
Ramping a single step, however, will 
likely be readily achievable, and 
ramping several steps will in many 
circumstances also be readily 
achievable. The readily achievable 
standard does not require barrier 
removal that requires extensive 
restructuring or burdensome expense. 
Thus, where it is not readily achievable 
to do, the ADA would not require a 
restaurant to provide access to a 
restroom reachable only by a flight of 
stairs. 

Like § 36.405, this section permits 
deference to the national interest in 
preserving significant historic structures. 
Barrier removal would not be 
considered “readily achievable” if it 
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would threaten or destroy the historic 
significance of a building or facility that 
is eligible for listing in the National 
Register of Historic Places under the 
National Historic Preservation Act (16 
U.S.C. 470, et se^.), or is designated as 
historic under State or local law. 

The readily achievable defense 
requires a less demanding level of 
exertion by a public accommodation 
than does the undue burden defense to 
the auxiliary aids requirements of 
§ 36.303. In that sense, it can be 
characterized as a "lower” standard 
than the undue burden standard. The 
readily achievable defense is also less 
demanding than the undue hardship 
defense in section 102(b)(5) of the ADA, 
which limits the obligation to make 
reasonable accommodation in 
emplo3mient. Barrier removal measures 
that are not easily accomplishable and 
are not able to be carried out without 
much difficulty or expense are not 
required under the readily achievable 
standard, even if they do not impose an 
undue burden or an undue hardship. 

Section 36.304(f)(1) of the proposed 
rule, which stated that “barrier removal 
is not readily achievable if it would 
result in significant loss of profit or 
significant loss of efficiency of 
operation,” has been deleted from the 
final rule. Many commenters objected to 
this provision because it impermissibly 
introduced the notion of profit into a 
statutory standard that did not include 
it. Concern was expressed that, in order 
for an action not to be considered 
readily achievable, a public 
accommodation would inappropriately 
have to show, for example, not only that 
the action could not be done without 
“much difficulty or expense”, but that a 
significant loss of profit would result as 
well. In addition, some commenters 
asserted use of the word “significant,” 
which is used in the definition of undue 
hardship under title I (the standard for 
interpreting the meaning of undue 
burden as a defense to title Ill's 
auxiliary aids requirements) (see 
§§ 36.104, 36.303(f)), blurs the fact that 
the readily achievable standard requires 
a lower level of effort on the part of a 
public accommodation than does the 
undue burden standard. 

The obligation to engage in readily 
achievable barrier removal is a 
continuing one. Over time, barrier 
removal that initially was not readily 
achievable may later be required 
because of changed circumstances. 
Many commenters expressed support for 
the Department’s position that the 
obligation to comply with § 36.304 is 
continuing in nature. Some urged that 
the rule require public accommodations 

to assess their compliance on at least an 
annual basis in light of changes in 
resources and other factors that would 
be relevant to determining what barrier 
removal measures would be readily 
achievable. 

Although the obligation to engage in 
readily achievable barrier removal is 
clearly a continuing duty, the 
Department has declined to establish 
any independent requirement for an 
annual assessment or self-evaluation. It 
is best left to the public 
accommodations subject to § 36.304 to 
establish policies to assess compliance 
that are appropriate to the particular 
circumstances faced by the wide range 
of public accommodations covered by 
the ADA. However, even in the absence 
of an explicit regulatory requirement for 
periodic self-evaluations, the 
Department still urges public 
accommodations to establish 
procedures for an ongoing assessment of 
their compliance with the ADA’s barrier 
removal requirements. The Department 
recommends that this process include 
appropriate consultation with 
individuals with disabilities or 
organizations representing them. A 
serious effort at self-assessment and 
consultation can diminish the threat of 
litigation and save resources by 
identifying the most efficient means of 
providing required access. 

The Department has been asked for 
guidance on the best means for public 
accommodations to comply voluntarily 
with this section. Such information is 
more appropriately part of the 
Department’s technical assistance effort 
and will be forthcoming over the next 
several months. The Department 
recommends, however, the development 
of an implementation plan designed to 
achieve compliance with the ADA’s 
barrier removal requirements before 
they become effective on January 26, 
1992. Such a plan, if appropriately 
designed and diligently executed, could 
serve as evidence of a good faith effort 
to comply with the requirements of 
§ 36.104. In developing an 
implementation plan for readily 
achievable barrier removal, a public 
accommodation should consult with 
local organizations representing persons 
with disabilities and solicit their 
suggestions for cost-effective means of 
making individual places of public 
accommodation accessible. Such 
organizations may also be helpful in 
allocating scarce resources and 
establishing priorities. Local 
associations of businesses may want to 
encourage this process and serve as the 
forum for discussions on the local level 

between disability rights organizations 
and local businesses. 

Section 36.304(c) recommends 
priorities for public accommodations in 
removing barriers in existing facilities. 
Because the resources available for 
barrier removal may not be adequate to 
remove all existing barriers at any given 
time, § 36.304(c) suggests priorities for 
determining which types of barriers 
should be mitigated or eliminated first. 
The purpose of these priorities is to 
facilitate long-term business planning 
and to maximize, in light of limited 
resources, the degree of effective access 
that will result fi'om any given level of 
expenditure. 

Although many commenters 
expressed support for the concept of 
establishing priorities, a significant 
number objected to their mandatory 
nature in the proposed rule. The 
Department shares the concern of these 
commenters that mandatory priorities 
would increase the likelihood of 
litigation and inappropriately reduce the 
discretion of public accommodations to 
determine the most effective mix of 
barrier removal measures to undertake 
in particular circumstances. Therefore, 
in the final rule the priorities are no 
longer mandatory. 

In response to comments that the 
priorities failed to address 
communications issues, the Department 
wishes to emphasize that the priorities 
encompass the removal of 
communications barriers that are 
structural in nature. It would be counter 
to the ADA’s carefully wrought statutory 
scheme to include in this provision the 
wide range of communication devices 
that are required by the ADA’s 
provisions on auxiliary aids and 
services. The final rule explicitly 
includes Brailled and raised letter 
signage and visual alarms among the 
examples of steps to remove barriers 
provided in § 36.304(c)(2). 

Section 36.304(c)(1) places the highest 
priority on measures that will enable 
individuals with disabilities to 
physically enter a place of public 
accommodation. This priority on 
“getting through the door” recognizes 
that providing actual physical access to 
a facility from public sidewalks, public 
transportation, or parking is generally 
preferable to any alternative 
arrangements in terms of both business 
efficiency and the dignity of individuals 
with disabilities. 

The next priority, which is established 
in § 36.304(c)(2), is for measures that 
provide access to those areas of a place 
of public accommodation where goods 
and services are made available to the 
public. For example, in a hardware 
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store, to the extent that it is readily 
achievable to do so, individuals with 
disabilities should be given access not 
only to assistance at the front desk, but 
also access, like that available to other 
customers, to the retail display areas of 
the store. 

The Department agrees with those 
commenters who argued that access to 
the areas where goods and services are 
provided is generally more important 
than the provision of restrooms. 
Therefore, the final rule reverses 
priorities two and three of the proposed 
rule in order to give lower priority to 
accessible restrooms. Consequently, the 
third priority in the final rule 
(§ 36.304(c)(3)] is for measures to 
provide access to restroom facilities and 
the last priority is placed on any 
remaining measures required to remove 
barriers. 

Section 36.304(d) requires that 
measures taken to remove barriers 
under § 36.304 be subject to subpart D’s 
requirements for alterations (except for 
the path of travel requirements in 
§ 36.403). It only permits deviations from 
the subpart D requirements when 
compliance with those requirements is 
not readily achievable. In such cases, 
S 36.304(d] permits measures to be taken 
that do not fully comply with the 
subpart D requirements, so long as the 
measures do not pose a significant risk 
to the health or safety of individuals 
with disabilities or others. 

This approach represents a change 
from the proposed rule which stated that 
“readily achievable” measures taken 
solely to remove barriers under § 36.304 
are exempt from the alterations 
requirements of subpart D. The intent of 
the proposed rule was to maximize the 
flexibility of public accommodations in 
undertaldng barrier removal by allowing 
deviations from the technical standards 
of subpart D. It was thought that 
allowing slight deviations would provide 
access and release additional resources 
for expanding the amount of barrier 
removal that could be obtained under 
the readily achievable standard. 

Many commenters, however, 
representing both businesses and 
individuals with disabilities, questioned 
this approach because of the likelihood 
that unsafe or ineffective measures 
would be taken in the absence of the 
subpart D standards for alterations as a 
reference point. Some advocated a rule 
requiring strict compliance with the 
subpart D standard. 

The Department in the final rule has 
adopted the view of many commenters 
that (1) public accommodations should 
in the first instance be required to 
comply with the subpart D standards for 
alterations where it is readily 

achievable to do so and (2) safe, readily 
achievable measures must be taken 
when compliance with the subpart D 
standards is not readily achievable. 
Reference to the subpart D standards in 
this manner will promote certainty and 
good design at the same time that 
permitting slight deviations will expand 
the amount of barrier removal that may 
be achieved imder § 36.304. 

Because of the inconvenience to 
individuals with disabilities and the 
safety problems involved in the use of 
portable ramps, § 36.304(e) permits the 
use of a portable ramp to comply with 
§ 36.304(a] only when installation of a 
permanent ramp is not readily 
achievable. In order to promote safety, 
§ 36.304(e) requires that due 
consideration be given to the 
incorporation of features such as nonslip 
surfaces, railings, anchoring, and 
strength of materials in any portable 
ramp that is used. 

Temporary facilities brought in for use 
at the site of a natural disaster are 
subject to the barrier removal 
requirements of § 36.304. 

A number of commenters requested 
clarification regarding how to determine 
when a public accommodation has 
discharged its obligation to remove 
barriers in existing facilities. For 
example, is a hotel required by § 36.304 
to remove barriers in all of its guest 
rooms? Or is some lesser percentage 
adequate? A new paragraph (g) has 
been added to § 36.304 to address this 
issue. The Department believes that the 
degree of barrier removal required imder 
§ 36.304 may be less, but certainly 
would not be required to exceed, the 
standards for alterations under the ADA 
Accessibility Guidelines incorporated 
by subpart D of this part (ADAAG). The 
^JDA’s requirements for readily 
achievable barrier removal in existing 
facilities are intended to be 
substantially less rigorous than those for 
new construction and alterations. It, 
therefore, would be obviously 
inappropriate to require actions under 
§ 36.304 that would exceed the ADAAG 
requirements. Hotels, then, in order to 
satisfy the requirements of § 36.304, 
would not be required to remove 
barriers in a higher percentage of rooms 
than required by ADAAG. If relevant 
standards for alterations are not 
provided in ADAAG, then reference 
should be made to the standards for 
new construction. 

Section 36.305 Alternatives to Barrier 
Removal 

Section 36.305 specifies that where a 
public accommodation can demonstrate 
that removal of a barrier is not readily 
achievable, the public accommodation 

must make its goods, services, facilities, 
privileges, advantages, or 
accommodations available through 
alternative methods, if such methods are 
readily achievable. This requirement is 
based on section 302(b](2)(A](v) of the 
ADA. 

For example, if it is not readily 
achievable for a retail store to raise, 
lower, or remove shelves or to rearrange 
display racks to provide accessible 
aisles, the store must, if readily 
achievable, provide a clerk or take other 
alternative measures to retrieve 
inaccessible merchandise. Similarly, if it 
is not readily achievable to ramp a long 
flight of stairs leading to the front door 
of a restaurant or a pharmacy, the 
restaurant or the pharmacy must take 
alternative measures, if readily 
achievable, such as providing curb 
service or home delivery. If, within a 
restaurant, it is not readily achievable to 
remove physical barriers to a certain 
section of a restaurant, the restaurant 
must, where it is readily achievable to 
do so, offer the same menu in an 
accessible area of the restaurant. 

Where alternative methods are used 
to provide access, a public 
accommodation may not charge an 
individual with a disability for the costs 
associated with the alternative method 
(see § 36.301(c)). Further analysis of the 
issue of charging for alternative 
measures may be found in the preamble 
discussion of § 36.301(c). 

In some circumstances, because of 
security considerations, some 
alternative methods may not be readily 
achievable. The rule does not require a 
cashier to leave his or her post to 
retrieve items for individuals with 
disabilities, if there are no other 
employees on duty. 

Section 36.305(c] of the proposed rule 
has been deleted and the requirements 
have been included in a new § 36.306. 
That section makes clear that the 
alternative methods requirement does 
not mandate the provision of personal 
devices, such as wheelchairs, or 
services of a personal nature. 

In the final rule, § 36.305(c] provides 
specific requirements regarding 
alternatives to barrier removal in 
multiscreen cinemas. In some situations, 
it may not be readily achievable to 
remove enough barriers to provide 
access to all of the theaters of a 
multiscreen cinema. If that is the case, 
§ 36.305(c) requires the cinema to 
establish a film rotation schedule that 
provides reasonable access for 
individuals who use wheelchairs to 
films being presented by the cinema. It 
further requires that reasonable notice 
be provided to the public as to the 
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location and time of accessible 
showings. Methods for providing notice 
include appropriate use of the 
international accessibility symbol in a 
cinema’s print advertising and the 
addition of accessibility information to a 
cinema’s recorded telephone 
information line. 

Section 36.306 Personal Devices and 
Services 

The 6nal rule includes a new § 36.306, 
entitled “Personal devices and 
services.’’ Section 36.306 of the proposed 
rule, “Readily achievable and undue 
burden; Factors to be considered,” was 
deleted for the reasons described in the 
preamble discussion of the definition of 
the term “readily achievable” in 
§ 36.104. In place of § § 36.303(g] and 
36.305(c] of the proposed rule, which 
addressed the issue of personal devices 
and services in the contexts of auxiliary 
aids and alternatives to barrier removal, 
§ 36.306 provides a general statement 
that the regulation does not require the 
provision of personal devices and 
services. This section states that a 
public accommodation is not required to 
provide its customers, clients, or 
participants with personal devices, such 
as wheelchairs; individually prescribed 
devices, such as prescription eyeglasses 
or hearing aids; or services of a personal 
nature including assistance in eating, 
toileting, or dressing. 

This statement serves as a limitation 
on all the requirements of the regulation. 
The personal devices and services 
limitation was intended to have general 
application in the proposed rule in all 
contexts where it was relevant. The 
final rule, therefore, clarifies, this point 
by including a general provision that 
will explicitly apply not just to auxiliary 
aids and services and alternatives to 
barrier removal, but across-the-board to 
include such relevant areas as 
modifications in policies, practices, and 
procedures (§ 36.302] and examinations 
and courses (§ 36.309), as well. 

The Department wishes to clarify that 
measures taken as alternatives to 
barrier removal, such as retrieving items 
from shelves or providing curb service 
or home delivery, are not to be 
considered personal services. Similarly, 
minimal actions that may be required as 
modifications in policies, practices, or 
procedures under § 36.302, such as a 
waiter’s removing the cover from a 
customer’s straw, a kitchen’s cutting up 
food into smaller pieces, or a bank’s 
filling out a deposit slip, are not services 
of a personal nature within the meaning 
of § 36.306. (Of course, such 
modifications may be required under 
§ 36.302 only if they are “reasonable.”] 
Similarly, this section does not preclude 

the short-term loan of personal receivers 
that are part of an assistive listening 
system. 

Of course, if personal services are 
customarily provided to the customers 
or clients of a public accommodation, 
e.g., in a hospital or senior citizen 
center, then these personal services 
should also be provided to persons with 
disabilities using the public 
accommodation. 

Section 36.307 Accessible or Special 
Goods. 

Section 36.307 establishes that the rule 
does not require a public 
accommodation to alter its inventory to 
include accessible or special goods with 
accessibility features that are designed 
for, or facilitate use by, individuals with 
disabilities. As specified in § 36.307(c], 
accessible or special goods include such 
items as Brailled versions of books, 
books on audio-cassettes, closed 
captioned video tapes, special sizes or 
lines of clothing, and special foods to 
meet particular dietary needs. 

The purpose of the ADA’s public 
accommodations requirements is to 
ensure accessibility to the goods offered 
by a public accommodation, not to alter 
the nature or mix of goods that the 
public accommodation has typically 
provided. In other words, a bookstore, 
for example, must make its facilities and 
sales operations accessible to 
individuals with disabilities, but is not 
required to stock Brailled or large print 
books. Similarly, a video store must 
make its facilities and rental operations 
accessible, but is not required to stock 
closed-captioned video tapes. The 
Department has been made aware, 
however, that the most recent titles in 
video-tape rental establishments are, in 
fact, closed captioned. 

Although a public accommodation is 
not required by § 36.307(a] to modify its 
inventory, it is required by § 36.307(b], 
at the request of an individual with 
disabilities, to order accessible or 
special goods that it does not 
customarily maintain in stock if, in the 
normal course of its operation, it makes 
special orders for unstocked goods, and 
if the accessible or special goods can be 
obtained from a supplier with whom the 
public accommodation customarily does 
business. For example, a clothing store 
would be required to order specially- 
sized clothing at the request of an 
individual with a disability, if it 
customarily makes special orders for 
clothing that it does not keep in stock, 
and if ^e clothing can be obtained from 
one of the store’s customary suppliers. 

One commenter asserted that the 
proposed rule could be interpreted to 
require a store to special order 

accessible or special goods of all types, 
even if only one type is specially 
ordered in the normal course of its 
business. The Department, however, 
intends for § 36.307(b] to require special 
orders only of those particular types of 
goods for which a public 
accommodation normally makes special 
orders. For example, a book and 
recording store would not have to 
specially order Brailled books if, in the 
normal course of its business, it only 
specially orders recordings and not 
books. 

Section 36.308 Seating in Assembly 
Areas. 

Section 36.308 establishes specific 
requirements for removing barriers to 
physical access in assembly areas, 
which include such facilities as theaters, 
concert halls, auditoriums, lecture halls, 
and conference rooms. This section does 
not address the provision of auxiliary 
aids or the removal of communications 
barriers that are structural in natiu'e. 
These communications requirements are 
the focus of other provisions of the 
regulation (see § § 36.303-36.304]. 

Individuals who use wheelchairs 
historically have been relegated to 
inferior seating in the back of assembly 
areas separate from accompanying 
family members and friends. The 
provisions of § 36.308 are intended to 
promote integration and equality in 
seating. 

In some instances it may not be 
readily achievable for auditoriums or 
theaters to remove seats to allow 
individuals with wheelchairs to sit next 
to accompanying family members or 
fiiends. In these situations, the final rule 
retains the requirement that the public 
accommodation provide portable chairs 
or other means to allow the 
accompanying individuals to sit with the 
persons in wheelchairs. Persons in 
wheelchairs should have the same 
opportimity to enjoy movies, plays, and 
similar events with their families and 
friends, just as other patrons do. The 
final rule specifies that portable chairs 
or other means to permit family 
members or companions to sit with 
individuals who use wheelchairs must 
be provided only when it is readily 
achievable to do so. 

In order to facilitate seating of 
wheelchair users who wish to transfer to 
existing seating, paragraph (a](l] of the 
final rule adds a requirement that, to the 
extent readily achievable, a reasonable 
niunber of seats with removable aisle- 
side armrests must be provided. Many 
persons in wheelchairs are able to 
transfer to existing seating with this 
relatively minor modification. This 
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solution avoids the potential safety 
hazard created by the use of portable 
chairs and fosters integration. The final 
ADA Accessibility Guidelines 
incorporated by subpart D (ADAAG) 
also add a requirement regarding aisle 
seating that was not in the proposed 
guidelines. In situations when a person 
in a wheelchair transfers to existing 
seating, the public accommodation shall 
provide assistance in handling the 
wheelchair of the patron with the 
disability. 

Likewise, consistent vith ADAAG, the 
final rule adds in § 36.308(a](l)(ii)(B] a 
requirement that, to the extent readily 
achievable, wheelchair seating provide 
lines of sight and choice of admission 
prices comparable to those for members 
of the general public. 

Finally, because Congress intended 
that the requirements for barrier 
removal in existing facilities be 
substantially less rigorous than those 
required for new construction and 
alterations, the final rule clarifies in 
§ 36.308(a](3] that in no event can the 
requirements for existing facilities be 
interpreted to exceed the standards for 
alterations under ADAAG. For example, 
§ 4.33 of ADAAG only requires 
wheelchair spaces to be provided in 
more than one location when the seating 
capacity of the assembly area exceeds 
300. Therefore, paragraph (a) of § 36.308 
may not be interpreted to require readily 
achievable dispersal of wheelchair 
seating in assembly areas with 300 or 
fewer seats. Similarly, § 4.1.3(19) of 
ADAAG requires six accessible 
wheelchair locations in an assembly 
area with 301 to 500 seats. The 
reasonable number of wheelchair 
locations required by paragraph (a), 
therefore, may be less than six, but may 
not be interpreted to exceed six. 

Proposed Section 36.309 Purchase of 
Furniture and Equipment 

Section 36.309 of the proposed rule 
would have required that newly 
purchased furniture or equipment made 
available for use at a place of public 
accommodation be accessible, to the 
extent such furniture or equipment is 
available, unless this requirement would 
fundamentally alter the goods, services, 
facilities, privileges, advantages, or 
accommodations offered, or would not 
be readily achievable. Proposed § 36.309 
has been omitted from the final rule 
because the Department has determined 
that its requirements are more properly 
addressed under other sections, and 
because there are currently no 
appropriate accessibility standards 
addressing many types of furniture and 
equipment. 

Some types of equipment will be 
required to meet the accessibility 
requirements of subpart D. For example, 
ADAAG establishes technical and 
scoping requirements in new 
construction and alterations for 
automated teller machines and 
telephones. Purchase or modification of 
equipment is required in certain 
instances by the provisions in § § 36.201 
and 36.202. For example, an arcade may 
need to provide accessible video 
machines in order to ensure full and 
equal enjoyment of the facilities and to 
provide an opportunity to participate in 
the services and facilities it provides. 
The barrier removal requirements of 
§ 36.304 will apply as well to furniture 
and equipment (lowering shelves, 
rearranging furniture, adding Braille 
labels to a vending machine). 

Section 36.309 Examinations and 
Courses 

Section 36.309(a) sets forth the general 
rule that any private entity that offers 
examinations or courses related to 
applications, licensing, certification, or 
credentialing for secondary or 
postsecondary education, professional, 
or trade purposes shall offer such 
examinations or courses in a place and 
manner accessible to persons with 
disabilities or offer alternative 
accessible arrangements for such 
individuals. 

Paragraph (a) restates section 309 of 
the Americans with Disabilities Act. 
Section 309 is intended to fill the gap 
that is created when licensing, 
certification, and other testing 
authorities are not covered by section 
504 of the Rehabilitation Act or title II of 
the ADA. Any such authority that is 
covered by section 504, because of the 
receipt of Federal money, or by title II, 
because it is a function of a State or 
local government, must make all of its 
programs accessible to persons with 
disabilities, which includes physical 
access as well as modifications in the 
way the test is administered, e.g., 
extended time, written instructions, or 
assistance of a reader. 

Many licensing, certification, and 
testing authorities are not covered by 
section 504, because no Federal money 
is received: nor are they covered by title 
II of the ADA because they are not State 
or local agencies. However, States often 
require the licenses provided by such 
authorities in order for an individual to 
practice a particular profession or trade. 
Thus, the provision was included in the 
ADA in order to assure that persons 
with disabilities are not foreclosed from 
educational, professional, or trade 
opportunities because an examination 
or course is conducted in an 

inaccessible site or without needed 
modifications. 

As indicated in the “Application” 
section of this part (§ 36.102), § 36.309 
applies to any private entity that offers 
the specified tj^es of examinations or 
courses. This is consistent with section 
309 of the Americans with Disabilities 
Act, which states that the requirements 
apply to “any person” offering 
examinations or courses. 

The Department received a large 
number of comments on this section, 
reflecting the importance of ensuring 
that the key gateways to education and 
employment are open to individuals 
wi^ disabilities. The most frequent 
comments were objections to the 
fundamental alteration and undue 
burden provisions in § § 36.309 (b)(3) and 
(c)(3) and to allowing courses and 
examinations to be provided through 
alternative accessible arrangements, 
rather than in an integrated setting. 

Although section 309 of the Act does 
not refer to a fundamental alteration or 
undue burden limitation, those 
limitations do appear in section 
302(b)(2)(A)(iii) of the Act, which 
establishes the obligation of public 
accommodations to provide auxiliary 
aids and services. The Department, 
therefore, included it in the paragraphs 
of § 36.309 requiring the provision of 
auxiliary aids. One commenter argued 
that similar limitations should apply to 
all of the requirements of § 36.309, but 
the Department did not consider this 
extension appropriate. 

Commenters who objected to 
permitting “alternative accessible 
arrangements” argued that such 
arrangements allow segregation and 
should not be permitted, unless they are 
the least restrictive available 
alternative, for example, for someone 
who cannot leave home. Some 
commenters made a distinction between 
courses, where interaction is an 
important part of the educational 
experience, and examinations, where it 
may be less important. Because the 
statute specifically authorizes 
alternative accessible arrangements as a 
method of meeting the requirements of 
section 309, the Department has not 
adopted this suggestion. The 
Department notes, however, that, while 
examinations of the type covered by 
§ 36.309 may not be covered elsewhere 
in the regulation, courses will generally 
be offered in a “place of education,” 
which is included in the definition of 
“place of public accommodation” in 
§ 36.104, and, therefore, will be subject 
to the integrated setting requirement of 
§ 36.203. 
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Section 36.309(b) sets forth specific 
requirements for examinations. 
Examinations covered by this section 
would include a bar exam or the 
Scholastic Aptitude Test prepared by 
the Educational Testing ^rvice. 
Paragraph (b)(1) is adopted from the 
Department of Education's section 504 
regulation on admission tests to 
postsecondary educational programs (34 
CFR 104.42(b)(3)). Paragraph (b)(l)(i) 
requires that a private entity offering an 
examination covered by the section 
must assure that the examination is 
selected and administered so as to best 
ensure that the examination acciuately 
reflects an individual’s aptitude or 
achievement level or other factor the 
examination purports to measure, rather 
than reflecting the individual’s impaired 
sensory, manual, or speaking skills 
(except where those skills are the 
factors that the examination purports to 
measure). 

Paragraph (b)(l)(ii) requires that any 
examination specially designed for 
individuals with disabilities be offered 
as often and in as timely a manner as 
other examinations. Some commenters 
noted that persons with disabilities may 
be required to travel long distances 
when the locations for examinations for 
individuals with disabilities are limited, 
for example, to only one city in a State 
instead of a variety of cities. The 
Department has therefore revised this 
paragraph to add a requirement that 
such examinations be offered at 
locations that are as convenient as the 
location of other examinations. 

Commenters representing 
organizations that administer tests 
wanted to be able to require individuals 
with disabilities to provide advance 
notice and appropriate dociunentation, 
at the applicants’ expense, of their 
disabilities and of any modifications or 
aids that would be required. The 
Department agrees that such 
requirements are permissible, provided 
that they are not unreasonable and that 
the deadline for such notice is no earlier 
than the deadline for others applying to 
take the examination. Requiring 
individuals with disabilities to file 
earlier applications would violate the 
requirement that examinations designed 
for individuals with disabilities be 
offered in as timely a manner as other 
examinations. 

Examiners may require evidence that 
an applicant is entitled to modifications 
or aids as required by this section, but 
requests for documentation must be 
reasonable and must be limited to the 
need for the modification or aid 
requested. Appropriate documentation 
might include a letter from a physician 

or other professional, or evidence of a 
prior diagnosis or accommodation, such 
as eligibility for a special education 
program. The applicant may be required 
to bear the cost of providing such 
documentation, but the entity 
administering the examination cannot 
charge the applicant for the cost of any 
modifications or auxiliary aids, such as 
interpreters, provided for the 
examination. 

Paragraph (b)(l)(iii) requires that 
examinations be administered in 
facilities that are accessible to 
individuals with disabilities or 
alternative accessible arrangements are 
made. 

Paragraph (b)(2) gives examples of 
modifications to examinations that may 
be necessary in order to comply with 
this section. These may include 
providing more time for completion of 
the examination or a change in the 
manner of giving the examination, e.g., 
reading the examination to the 
individual. 

Paragraph (b)(3) requires the provision 
of auxiliary aids and services, imless the 
private entity offering the examination 
can demonstrate that offering a 
particular auxiliary aid would 
fundamentally alter the examination or 
result in an undue burden. Examples of 
auxiliary aids include taped 
examinations, interpreters or other 
effective methods of making aurally 
delivered materials available to 
individuals with hearing impairments, 
readers for individuals with visual 
impairments or learning disabilities, and 
other similar services and actions. The 
suggestion that individuals with learning 
disabilities may need readers is 
included, although it does not appear in 
the Department of Education regulation, 
because, in fact, some individuals with 
learning disabilities have visual 
perception problems and would benefit 
fi'om a reader. 

Many commenters pointed out the 
importance of ensuring that 
modifications provide the individual 
with a disability an equal opportunity to 
demonstrate his or her knowledge or 
ability. For example, a reader who is 
unskilled or lacks knowledge of specific 
terminology used in the examination 
may be unable to convey the 
information in the questions or to follow 
the applicant’s instructions effectively. 
Commenters pointed out that, for 
persons with visual impairments who 
read Braille, Braille provides the closest 
fimctional equivalent to a printed test. 
The Department has, therefore, added 
Brailled examinations to the examples 
of auxiliary aids and services that may 
be required. For similar reasons, the 

Department also added to the list of 
examples of auxiliary aids and services 
large print examination and answer 
sheets; “qualified” readers; and 
transcribers to write answers. 

A commenter suggested that the 
phrase “fundamentally alter the 
examination” in this paragraph of the 
proposed rule be revised to more 
accurately reflect the function affected. 
In the final rule the Department has 
substituted the phrase “fundamentally 
alter the measurement of the skills or 
knowledge the examination is intended 
to test.” 

Paragraph (b)(4) gives examples of 
alternative accessible arrangements. For 
instance, the private entity might be 
required to provide the examination at 
an individual’s home with a proctor. 
Alternative arrangements must provide 
conditions for individuals with 
disabilities that are comparable to the 
conditions under which other 
individuals take the examinations. In 
other words, an examination cannot be 
offered to an individual with a disability 
in a cold, poorly lit basement, if other 
individuals are given the examination in 
a warm, well lit classroom. 

Some commenters who provide 
examinations for licensing or 
certification for particular occupations 
or professions urged that they be 
permitted to refuse to provide 
modifications or aids for persons 
seeking to take the examinations if 
those individuals, because of their 
disabilities, would be imable to perform 
the essential functions of the profession 
or occupation for which the examination 
is given, or unless the disability is 
reasonably determined in advance as 
not being an obstacle to certification. 
The Department has not changed its rule 
based on this comment. An examination 
is one stage of a licensing or 
certification process. An individual 
should not be barred fi'om attempting to 
pass that stage of the process merely 
because he or she might be unable to 
meet other requirements of the process. 
If the examination is not the first stage 
of the qualification process, an applicant 
may be required to complete the earlier 
stages prior to being admitted to the 
examination. On the other hand, the 
applicant may not be denied admission 
to the examination on the basis of 
doubts about his or her abilities to meet 
requirements that the examination is not 
designed to test. 

Paragraph (c) sets forth specific 
requirements for courses. Paragraph 
(c)(1) contains the general rule that any 
course covered by this section must be 
modified to ensure that the place and 
manner in which the course is given is 
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accessible. Paragraph (c)(2] gives 
examples of possible modifications that 
might be required, including extending 
the time permitted for completion of the 
course, permitting oral rather than 
written delivery of an assigiunent by a 
person with a visual impairment, or 
adapting the manner in which the course 
is conducted (i.e., providing cassettes of 
class handouts to an individual with a 
visual impairment). In response to 
conunents, the Department has added to 
the examples in paragraph (c)(2) specific 
reference to distribution of course 
materials. If course materials are 
published and available fit)m other 
sources, the entity ofiering the course 
may give advance notice of what 
materials will be used so as to allow an 
individual to obtain them in Braille or on 
tape but materials provided by the 
course offerer must be made available in 
alternative formats for individuals with 
disabilities. 

In language similar to that of 
paragraph (b), paragraph (c)(3) requires 
auxiliary aids and services, unless a 
fundamental alteration or undue burden 
would result, and paragraph (c)(4) 
requires that courses be administered in 
accessible facilities. Paragraph (c)(5) 
gives examples of alternative accessible 
arrangements. These may include 
provision of the course though 
videotape, cassettes, or prepared notes. 
Alternative arrangements must provide 
comparable conditions to those 
provided to others, including similar 
lighting, room temperahu'e, and the like. 
An entity offering a variety of courses, 
to fulfill continuing education 
requirements for a profession, for 
example, may not limit the selection or 
choice of courses available to 
individuals with disabilities. 

Section 36,310 Transportation 
Provided by Public Accommodations 

Section 36.310 contains specific 
provisions relating to public 
accommodations that provide 
transportation to their clients or 
customers. This section has been 
substantially revised in order to 
coordinate the requirements of this 
section with the requirements applicable 
to these transportation systems that will 
be contained in the regulations issued 
by the Secretary of Transportation 
pursuant to section 306 of the ADA, to 
be codified at 49 CFR part 37. The 
Department notes that, although the 
responsibility for issuing regulations 
applicable to transportation systems 
operated by public accommodations is 
divided between this Department and 
the Department of -Transportation, 
enforcement authority is assigned only 
to the Department of Justice. 

The Department received relatively 
few comments on this section of the 
proposed rule. Most of the comments 
addressed issues that are not 
specifically addressed in this part, such 
as the standards for accessible vehicles 
and the procedure for determining 
whether equivalent service is provided. 
Those standards will be contained in the 
regulation issued by the Department of 
Transportation. Other commenters 
raised questions about the types of 
transportation that will be subject to 
this section. In response to these 
inquiries, the Department has revised 
the list of examples contained in the 
regulation. 

Paragraph (a)(1) states the general 
rule that covered public 
accommodations are subject to all of the 
specific provisions of subparts B, C, and 
D, except as provided in § 36.310. 
Examples of operations covered by the 
requirements are listed in paragraph 
(a)(2). The stated examples include hotel 
and motel airport shuttle services, 
customer shuttle bus services operated 
by private companies and shopping 
centers, student transportation, and 
shuttle operations of recreational 
facilities such as stadiums, zoos, 
amusement parks, and ski resorts. This 
brief list is not exhaustive. The section 
applies to any fixed route or demand 
responsive transportation system 
operated by a public acconunodation for 
the benefit of its clients or customers. 
The section does not apply to 
transportation services provided only to 
employees. Employee transportation 
will be subject to the regulations issued 
by the Equal Employment Opportunity 
Commission to implement title I of the 
Act. However, if employees and 
customers or clients are served by the 
same transportation system, the 
provisions of this section will apply. 

Paragraph (b) specifically provides 
that a public accommodation shall 
remove transportation barriers in 
existing vehicles to the extent that it is 
readily achievable to do so, but that the 
installation of hydraulic or other lifts is 
not required. 

Paragraph (c) provides that public 
accommodations subject to this section 
shall comply with the requirements for 
transportation vehicles and systems 
contained in the regulations issued by 
the Secretary of Transportation. 

Subpart D—New Construction and 
Alterations 

Subpart D implements section 303 of 
the Act, which requires that newly 
constructed or altered places of public 
accommodation or commercial facilities 
be readily accessible to and usable by 
individuals with disabilities. This 

requirement contemplates a high degree 
of convenient access. It is intended to 
ensure that patrons and employees of 
places of public accommodation and 
employees of commercial facilities are 
able to get to, enter, and use the facility. 

Potential patrons of places of public 
accommodation, such as retail 
establishments, should be able to get to 
a store, get into the store, and get to the 
areas where goods are being provided. 
Employees should have the same types 
of access, although those individuals 
require access to and aroimd the 
employment area as well as to the area 
in which goods and services are 
provided. 

The ADA is geared to the future—its 
goal being that, over time, access will be 
the rule, rather than the exception. Thus, 
the Act only requires modest 
expenditures, of the type addressed in 
§ 36.304 of this part, to provide access to 
existing facilities not otherwise being 
altered, but requires all new 
construction and alterations to be 
accessible. 

The Act does not require new 
construction or alterations; it simply 
requires that, when a public 
accommodation or other private entity 
undertakes the construction or 
alteration of a facility subject to the Act, 
the newly constructed or altered facility 
must be made accessible. This subpart 
establishes the requirements for new 
construction and alterations. 

As explained imder the discussion of 
the definition of “facility,” § 36.104, 
pending development of specific 
requirements, the Department will not 
apply this subpart to places of public 
accommodation located in mobile units, 
boats, or other conveyances. 

Section 36.401 New Construction 

General 

Section 36.401 implements the new 
construction requirements of the ADA. 
Section 303 (a)(1) of the Act provides 
that discrimination for purposes of 
section 302(a) of the Act includes a 
failiu'e to design and construct facilities 
for first occupancy later than 30 months 
after the date of enactment (i.e., after 
January 26,1993) that are readily 
accessible to and usable by individuals 
with disabilities. 

Paragraph 36.401(a)(1) restates the 
general requirement for accessible new 
construction. The proposed rule stated 
that “any public accommodation or 
other private entity responsible for 
design and construction” must ensure 
that facilities conform to this 
requirement. Various commenters 
suggested that the proposed language 
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was not consistent with the statute 
because it substituted “private entity 
responsible for design and construction” 
for the statutory language; because it did 
not address liability on the part of 
architects, contractors, developers, 
tenants, owners, and other entities; and 
because it limited the liability of entities 
responsible for commercial facilities. In 
response, the Department has revised 
this paragraph to repeat the language of 
section 303(a) of the ADA. The 
Department will interpret this section in 
a manner consistent with the intent of 
the statute and with the nature of the 
responsibilities of the various entities 
for design, for construction, or for both. 

Designed and Constructed for First 
Occupancy 

According to paragraph (a)(2), a 
facility is subject to the new 
construction requirements only if a 
completed application for a building 
permit or permit extension is filed after 
January 26,1992, and the facility is 
occupied after January 26,1993. 

The proposed rule set forth for 
comment two alternative ways by which 
to determine what facilities are subject 
to the Act and what standards apply. 
Paragraph (a)(2) of the final rule is a 
slight variation on Option One in the 
proposed rule. The reasons for the 
Department’s choice of Option One are 
discussed later in this section. 

Paragraph (a)(2) acknowledges that 
Congress did not contemplate having 
actual occupancy be the sole trigger for 
the accessibility requirements, because 
the statute prohibits a failure to “design 
and construct for first occupancy,” 
rather than requiring accessibility in 
facilities actually occupied after a 
particular date. 

The commenters overwhelmingly 
agreed with the Department’s proposal 
to use a date certain; many cited the 
reasons given in the preamble to the 
proposed rule. First, it is helpful for 
designers and builders to have a fixed 
date for accessible design, so that they 
can determine accessibility 
requirements early in the planning and 
design stage. It is difficult to determine 
accessibility requirements in 
anticipation of the actual date of first 
occupancy because of unpredictable and 
uncontrollable events (e.g., strikes 
affecting suppliers or labor, or natural 
disasters) that may delay occupancy. To 
redesign or reconstruct portions of a 
facility if it begins to appear that 
occupancy will be later than anticipated 
would be quite costly. A fixed date also 
assists those responsible for enforcing, 
or monitoring compliance with, the 
statute, and those protected by it. 

The Department considered using as a 
trigger date for application of the 
accessibility standards the date on 
which a permit is granted. The 
Department chose instead the date on 
which a complete permit application is 
certified as received by the appropriate 
government entity. Almost all 
commenters agreed with this choice of a 
trigger date. This decision is based 
partly on information that several 
months or even years can pass between 
application for a permit and receipt of a 
permit. Design is virtually complete at 
the time an application is complete (i.e., 
certified to contain all the information 
required by the State, coimty, or local 
government). After an application is 
filed, delays may occur before the permit 
is granted due to numerous factors (not 
necessarily relating to accessibility): for 
example, hazardous waste discovered 
on the property, flood plain 
requirements, zoning disputes, or 
opposition to the project from various 
groups. These factors should not require 
redesign for accessibility if the 
application was completed before 
January 26,1992. However, if the facility 
must be redesigned for other reasons, 
such as a change in density or 
environmental preservation, and the 
final permit is based on a new 
application, the rule would require 
accessibility if that application was 
certified complete after January 26,1992. 

The certification of receipt of a 
complete application for a building 
permit is an appropriate point in the 
process because certifications are 
issued in writing by governmental 
authorities. In addition, this approach 
presents a clear and objective standard. 

However, a few commenters pointed 
out that in some jurisdictions it is not 
possible to receive a “certification” that 
an application is complete, and 
suggested that in those cases the fixed 
date should be the date on which an 
application for a permit is received by 
the government agency. The Department 
has included such a provision in 
§ 36.401(a)(2)(i). 

The date of January 26,1992, is 
relevant only with respect to the last 
application for a permit or permit 
extension for a facility. Thus, if an entity 
has applied for only a “foundation” 
permit, the date of that permit 
application has no effect, because the 
entity must also apply for and receive a 
permit at a later date for the actual 
superstructure. In this case, it is the date 
of the later application that would 
control, unless construction is not 
completed within the time allowed by 
the permit, in which case a third permit 
would be issued and the date of the 

application for that permit would be 
determinative for purposes of the rule. 

Choice of Option One for Defining 
"Designed and Constructed for First 
Occupancy” 

Under the option the Department has 
chosen for determining applicability of 
the new construction standards, a 
building would be considered to be “for 
first occupancy” after January 26.1993, 
only (1) if the last application for a 
building permit or permit extension for 
the facility is certified to be complete 
(or, in some jurisdictions, received) by a 
State, county, or local government after 
January 26,1992, and (2) if the first 
certificate of occupancy is issued after 
January 26,1993. The Department also 
asked for comment on an Option Two, 
which would have imposed new 
construction requirements if a 
completed application for a building 
permit or permit extension was filed 
after the enactment of the ADA (July 26, 
1990), and the facility was occupied 
after January 26,1993. 

The request for comment on this issue 
drew a large number of comments 
expressing a wide range of views. Most 
business groups and some disability 
rights groups favored Option One, and 
some business groups and most 
disability rights groups favored Option 
Two. Individuals and government 
entities were equally divided; several 
commenters proposed other options. 

Those favoring Option One pointed 
out that it is more reasonable in that it 
allows time for those subject to the new 
construction requirements to anticipate 
those requirements and to receive 
technical assistance pursuant to the Act. 
Numerous commenters said that time 
frames for designing and constructing 
some types of facilities (for example, 
health care facilities) can range from 
two to four years or more. They 
expressed concerns that Option Two, 
which would apply to some facilities 
already under design or construction as 
of the date the Act was signed, and to 
some on which construction began 
shortly after enactment, could result in 
costly redesign or reconstruction of 
those facilities. In the same vein, some 
Option One supporters found Option 
Two objectionable on due process 
grounds. In their view. Option Two 
would mean that in July 1991 (upon 
issuance of the final DOJ rule) the 
responsible entities would learn that 
ADA standards had been in effect since 
July 26,1990, and this would amount to 
retroactive application of standards. 
Numerous commenters characterized 
Option Two as having no support in the 
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statute and Option One as being more 
consistent with congressional intent. 

Those who favored Option Two 
pointed out that it would include more 
facilities within the coverage of the new 
construction standards. They argued 
that because similar accessibility 
requirements are in effect under State 
laws, no hardship would be imposed by 
this option. Numerous commenters said 
that hardship would also be eliminated 
in light of their view that the ADA 
requires compliance with the Uniform 
Federal Accessibility Standards (UFAS) 
until issuance of DO] standards. Those 
supporting Option Two claimed that it 
was more consistent with the statute 
and its legislative history. 

The Department has chosen Option 
One rather than Option Two, primarily 
on the basis of the language of three 
relevant sections of the statute. First, 
section 303(a] requires compliance with 
accessibility standards set forth, or 
incorporated by reference in, regulations 
to be issued by the Department of 
Justice. Standing alone, this section 
cannot be read to require compliance 
with the Department’s standards before 
those standards are issued (through thit 
rulemaking). Second, according to 
section 310 of the statute, section 303 
becomes effective on January 26,1992. 
Thus, section 303 cannot impose 
requirements on the design of buildings 
before that date. Third, while section 
306(d) of the Act requires compliance 
with UFAS if final regulations have not 
been issued, that provision cannot 
reasonably be read to take effect until 
July 26,1991, the date by which the 
Department of Justice must issue final 
relations under title III. 

Option Two was based on the premise 
that the interim standards in section 
306(d) take effect as of the ADA’s 
enactment Quly 26,1990), rather than on 
the date by which the Department of 
Justice regulations are due to be issued 
(July 26,1991). The initial clause of 
section 306(d)(1) itself is silent on this 
question: 

If final regulations have not been issued 
pursuant to this section, for new construction 
for which a * * * building permit is obtained 
prior to the issuance of final regulations * * * 
(interim standards apply). 

The approach in Option Two relies 
partly on the language of section 310 of 
the Act, which provides that section 306, 
the interim standards provision, takes 
effect on the date of enactment. Under 
this interpretation the interim standards 
provision would prevail over the 
operative provision, section 303, which 
requires that new construction be 
accessible and which becomes effective 
January 26,1992. This approach would 

also require construing the language of 
section 306(d)(1) to take effect before the 
Department’s standards are due to be 
issued. The preferred reading of section 
306 is that it would require that, if the 
Department’s final standards had not 
been issued by July 26,1991, UFAS 
would apply to certain buildings until 
such time as the Department’s standards 
were issued. 

General Substantive Requirements of 
the New Construction Provisions 

The rule requires, as does the statute, 
that covered newly constructed facilities 
be readily accessible to and usable by 
individuals with disabilities. The phrase 
’’readily accessible to and usable by 
individuals with disabilities” is a term 
that, in slightly varied formulations, has 
been used in ^e Architectural Barriers 
Act of 1968, the Fair Housing Act, the 
regulations implementing section 504 of 
the Rehabilitation Act of 1973, and 
current accessibility standards. It 
means, with respect to a facility or a 
portion of a facility, that it can be 
approached, entered, and used by 
individuals with disabilities (including 
mobility, sensory, and cognitive 
impairments) easily and conveniently. A 
facility that is constructed to meet the 
requirements of the rule’s accessibility 
standards will be considered readily 
accessible and usable with respect to 
construction. To the extent that a 
particular type or element of a facility is 
not specifically addressed by the 
standards, the language of this section is 
the safest guide. 

A private entity that renders an 
"accessible” building inaccessible in its 
operation, through policies or practices, 
may be in violation of section 302 of the 
Act. For example, a private entity can 
render an entrance to a facility 
inaccessible by keeping an accessible 
entrance open only during certain hours 
(whereas the facility is available to 
others for a greater length of time). A 
facility could similarly be rendered 
inaccessible if a person with disabilities 
is significantly limited in her or his 
choice of a range of accommodations. 

Ensuring access to a newly 
constructed facility will include 
providing access to the facility fi'om the 
street or parking lot, to the extent the 
responsible entity has control over the 
route from those locations. In some 
cases, the private entity will have no 
control over access at the point where 
streets, curbs, or sidewalks already 
exist, and in those instances the entity is 
encouraged to request modifications to a 
sidewalk, including installation of curb 
cuts, from a public entity responsible for 
them. However, as some commenters 
pointed out, there is no obligation for a 

private entity subject to title III of the 
ADA to seek or ensure compliance by a 
public entity with title n. Thus, although 
a locality may have an obligation under 
title U of the Act to install curb cuts at a 
particular location, that responsibility is 
separate from the private entity’s title III 
obligation, and any involvement by a 
private entity in seeking cooperation 
from a public entity is purely voluntary 
in this context. 

Work Areas 

Proposed paragraph 36.401(b) 
addressed access to employment areas, 
rather than to the areas where goods or 
services are being provided. ’The 
preamble noted that the proposed 
paragraph provided guidance for new 
construction and alterations until more 
specific guidance was issued by the 
ATBCB and reflected in this 
Department’s regulation. The entire 
paragraph has been deleted fi'om this 
section in the final rule. The concepts of 
paragraphs (b) (1), (2), and (5) of the 
proposed rule are included, with 
modifications and expansion, in 
ADAAG, Paragraphs (3) and (4) of the 
proposed rule, concerning fixtures and 
equipment, are not included in the rule 
or in ADAAG. 

Some commenters asserted that 
questions relating to new construction 
and alterations of work areas should be 
addressed by the EEOC under title I, as 
emplo3nnent concerns. However, the 
legislative history of the statute clearly 
indicates that the new construction and 
alterations requirements of title III were 
intended to ensure accessibility of new 
facilities to all individuals, including 
employees. The language of section 303 
sweeps broadly in its application to all 
public accommodations and commercial 
facilities. EEOC’s title I regulations will 
address accessibility requirements that 
come into play when ’’reasonable 
accommodation” to individual 
employees or applicants with 
disabilities is mandated under title I. 

The issues dealt with in proposed 
§ 36.401(b) (1) and (2) are now 
addressed in ADAAG section 4.1.1(3). 
The Department’s proposed paragraphs 
would have required that areas that will 
be used only by employees as work 
stations be constructed so that 
individuals with disabilities could 
approach, enter, and exit the areas, 
liiey would not have required that all 
individual work stations be constructed 
or equipped (for example, with shelves 
that are accessible or adaptable) to be 
accessible. This approach was based on 
the theory that, as long as an employee 
with disabilities could enter the building 
and get to and around the employment 
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area, modifications in a particular work 
station could be instituted as a 
"reasonable accommodation" to that 
employee if the modifications were 
necessary and they did not constitute an 
undue hardship. 

Almost all of the commenters agreed 
with the proposal to require access to a 
work area but not to require 
accessibility of each individual work 
station. This principle is included in 
ADAAG 4.1.1(3). Several of the 
comments related to the requirements of 
the proposed ADAAG and have been 
addressed in the accessibility standards. 

Proposed paragraphs (b) (3) and (4) 
would have required that consideration 
be given to placing fixtures and 
equipment at accessible heights in the 
first instance, and to purchasing new 
equipment and fixtures that are 
adjustable. These paragraphs have not 
been included in the final rule because 
the rule in most instances does not 
establish accessibility standards for 
purchased equipment. (See discussion 
elsewhere in the preamble of proposed 
§ 36.309.) While the Department 
encourages entities to consider 
providing accessible or adjustable 
fixtures and equipment for employees, 
this rule does not require them to do so. 

Paragraph (b)(5] of proposed § 36.401 
clarified that proposed paragraph (b) did 
not limit the requirement that employee 
areas other than individual work 
stations must be accessible. For 
example, areas that are employee 
“common use” areas and are not solely 
used as work stations (e.g., employee 
lounges, cafeterias, health units, 
exercise facilities] are treated no 
differently under this regulation than 
other parts of a building; they must be 
constnicted or altered in compliance 
with the accessibility standards. This 
principle is not stated in § 36.401 but is 
implicit in the requirements of this 
section and ADAAG. 

Commercial Facilities in Private 
Residences 

Section 36.401(b) of the final rule is a 
new provision relating to commercial 
facilities located in private residences. 
The proposed rule addressed these 
requirements in the preamble to 
§ 36.207, “Places of public 
accommodation located in private 
residences." The preamble stated that 
the approach for commercial facilities 
would be the same as that for places of 
public accommodation, i.e., those 
portions used exclusively as a 
commercial facility or used as both a 
commercial facility and for residential 
purposes would be covered. Because 
commercial facilities are only subject to 
new construction and alterations 

requirements, however, the covered 
portions would only be subject to 
subpart D. This approach is reflected in 
§ 36.401(b)(1). 

The Department is aware that the 
statutory definition of “commercial 
facility” excludes private residences 
because they are “expressly exempted 
from coverage under the Fair Housing 
Act of 1968, as amended.” However, the 
Department interprets that exemption as 
applying only to facilities that are 
exclusively residential. When a facility 
is used as both a residence and a 
commercial facility, the exemption does 
not apply. 

Paragraph (b)(2) is similar to the new 
paragraph (b) under § 36.207, “Places of 
public accommodation located in 
private residences.” The paragraph 
clarifies that the covered portion 
includes not only the space used as a 
commercial facility, but also the 
elements used to enter the commercial 
facility, e.g., the homeowner’s front 
sidewalk, if any; the doorway; the 
hallways; the restroom, if used by 
employees or visitors of the commercial 
facility; and any other portion of the 
residence, interior or exterior, used by 
employees or visitors of the commercial 
facility. 

As in the case of public 
accommodations located in private 
residences, the new construction 
standards only apply to the extent that a 
portion of the residence is designed or 
intended for use as a commercial 
facility. Likewise, if a homeowner alters 
a portion of his home to convert it to a 
commercial facility, that work must be 
done in compliance with the alterations 
standards in appendix A. 

Structural Impracticability 

Proposed § 36.401(c] is included in the 
final rule with minor changes. It details 
a statutory exception to the new 
construction requirement: the 
requirement that new construction be 
accessible does not apply where an 
entity can demonstrate that it is 
structurally impracticable to meet the 
requirements of the regulation. This 
provision is also included in ADAAG, at 
section 4.1.1(5](a). 

Consistent with the legislative history 
of the ADA, this narrow exception will 
apply only in rare and unusual 
circumstances where imique 
characteristics of terrain make 
accessibility unusually difficult. Such 
limitations for topographical problems 
are analogous to an acknowledged 
limitation in the application of the 
accessibility requirements of the Fair 
Housing Amendments Act (FHAA) of 
1988. 

Almost all commenters supported this 
interpretation. Two commenters argued 
that the DOJ requirement is too limiting 
and would not exempt some buildings 
that should be exempted because of soil 
conditions, terrain, and other unusual 
site conditions. These commenters 
suggested consistency with HDD’s Fair 
Housing Accessibility Guidelines (5o FR 
9472 (1991)), which generally would 
allow exceptions from accessibility 
requirements, or allow compliance with 
less stringent requirements, on sites 
with slopes exceeding 10%. 

The Department is aware of the 
provisions in HDD’s guidelines, which 
were issued on March 6,1991, after 
passage of the ADA and publication of 
the Department’s proposed rule. The 
approach taken in these guidelines, 
which apply to different types of 
construction and implement different 
statutory requirements for new 
construction, does not bind this 
Department in regulating under the 
ADA. The Department has included in 
the final rule the substance of the 
proposed provision, which is faithful to 
the intent of the statute, as expressed in 
the legislative history. (See Senate 
report at 70-71; Education and Labor 
report at 120.) 

The limited structural impracticability 
exception means that it is acceptable to 
deviate from accessibility requirements 
only where unique characteristics of 
terrain prevent the incorporation of 
accessibility features and where 
providing accessibility would destroy 
the physical integrity of a facility. A 
situation in which a building must be 
built on stilts because of its location in 
marshlands or over water is an example 
of one of the few situations in which the 
exception for structural impracticability 
would apply. 

This exception to accessibility 
requirements should not be applied to 
situations in which a facility is located 
in “hilly” terrain or on a plot of land 
upon which there are steep grades. In 
such circumstances, accessibility can be 
achieved without destroying the 
physical integrity of a structure, and is 
required in the construction of new 
facilities. 

Some commenters asked for 
clarification concerning when and how 
to apply the ADA rules or the Fair 
Housing Accessibility Guidelines, 
especially when a facility may be 
subject to both because of mixed use. 
Guidance on this question is provided in 
the discussion of the definitions of place 
of public accommodation and 
commercial facility. With respect to the 
structural impracticability exception, a 
mixed-use facility could not take 
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advantage of the Fair Housing 
exemption, to the extent that it is less 
stringent than the ADA exemption, 
except for those portions of the facility 
that are subject only to the Fair Housing 
Act. 

As explained in the preamble to the 
proposed rule, in those rare 
circumstances in which it is structurally 
impracticable to achieve full compliance 
with accessibility retirements under the 
ADA, places of public accommodation 
and commercial facilities should still be 
designed and constructed to incorporate 
accessibility features to the extent that 
the features are structurally practicable. 
The accessibility requirements should 
not be viewed as an all-or-nothing 
proposition in such circumstances. 

If it is structurally impracticable for a 
facility in its entirety to be readily 
accessible to and usable by people with 
disabilities, then those portions that can 
be made accessible should be made 
accessible. If a building cannot be 
constructed in compliance with the full 
range of accessibility requirements 
because of structmal impracticability, 
then it should still incorporate those 
features that are structurally 
practicable. If it is structurally 
impracticable to make a particular 
facility accessible to persons who have 
particular types of disabilities, it is still 
appropriate to require it to be made 
accessible to persons with other types of 
disabilities. For example, a facility that 
is of necessity built on stilts and cannot 
be made accessible to persons who use 
wheelchairs because it is structurally 
impracticable to do so, must be made 
accessible for individuals with vision or 
hearing impairments or other kinds of 
disabilities. 

Elevator Exemption 

Section 36.401(d) implements the 
“elevator exemption” for new 
construction in section 303(b] of the 
ADA. The elevator exemption is an 
exception to the general requirement 
that new facilities be readily accessible 
to and usable by individuals with 
disabilities. Generally, an elevator is the 
most common way to provide 
individuals who use wheelchairs “ready 
access" to floor levels above or below 
the ground floor of a multi-story 
building. Congress, however, chose not 
to require elevators in new small 
buildings, that is, those with less than 
three stories or less than 3,000 square 
feet per story. In buildings eligible for 
the exemption, therefore, “ready access” 
from the building entrance to a floor 
above or below the ground floor is not 
required, because the statute does not 
require that an elevator be installed in 
such buildings. The elevator exemption 

does not apply, however, to a facility 
housing a shopping center, a shopping 
mall, or the professional office of a 
health care provider, or other categories 
of facilities as determined by the 
Attorney General. For example, a new 
office building that will have only two 
stories, with no elevator planned, will 
not be required to have an elevator, 
even if each story has 20,000 square feet. 
In other words, having either less than 
3000 square feet per story or less than 
three stories qualifies a facility for the 
exemption; it need not qualify for the 
exemption on both counts. Similarly, a 
facility that has five stories of 2800 
square feet each qualifies for the 
exemption. If a facility has three or more 
stories at any point, it is not eligible for 
the elevator exemption unless all the 
stories are less than 3000 square feet. 

The terms “shopping center or 
shopping mall” and “professional office 
of a health care provider” are defined in 
this section. They are substantively 
identical to the definitions included in 
the proposed rule in § 36.104, 
“Definitions." They have been moved to 
this section because, as commenters 
pointed out, they are relevant only for 
the purposes of the elevator exemption, 
and inclusion in the general definitions 
section could give the incorrect 
impression that an office of a health 
care provider is not covered as a place 
of public accommodation imder other 
sections of the rule, unless the office 
falls within the definition. 

For purposes of § 36.401, a “shopping 
center or shopping mall” is (1) a building 
housing five or more sales or rental 
establishments, or (2) a series of 
buildings on a common site, either imder 
common ownership or common control 
or developed either as one project or as 
a series of related projects, housing five 
or more sales or rental establishments. 
The term “shopping center or shopping 
mall” only includes floor levels 
containing at least one sales or rental 
establishment, or any floor level that 
was designed or intended for use by at 
least one sales or rental establishment. 

Any sales or rental establishment of 
the type that is included in paragraph (5) 
of the definition of “place of public 
accommodation” (for example, a bakery, 
grocery store, clothing store, or 
hardware store) is considered a sales or 
rental establishment for purposes of this 
definition; the other types of public 
accommodations (e.g., restamants, 
laundromats, banks, travel services, 
health spas) are not. 

In the preamble to the proposed rule, 
the Department sought comment on 
whether the definition of “shopping 
center or mall” should be expanded to 

include any of these other types of 
public accommodations. The 
Department also sought comment on 
whether a series of buildings should fall 
within the definition only if they are 
physically connected. 

Most of those responding to the first 
question (overwhelmingly groups 
representing people with disabilities, or 
individual commenters) urged that the 
definition encompass more places of 
public accommodation, such as 
restaurants, motion picture houses, 
laundromats, dry cleaners, and banks. 
They pointed out that often it is not 
known what types of establishments 
will be tenants in a new facility. In 
addition, they noted that malls are 
advertised as entities, that their appeal 
is in the “package” of services offered to 
the public, and ffiat this package often 
includes the additional t)q)es of 
establishments mentioned. 

Commenters representing business 
groups sought to exempt banks, travel 
services, grocery stores, drug stores, and 
fireestanding retail stores from the 
elevator requirement. They based this 
request on ffie desire to continue the 
practice in some locations of 
incorporating mezzanines housing 
administrative offices, raised 
pharmacist areas, and raised areas in 
the fi-ont of supermarkets that house 
safes and are used by managers to 
oversee operations of check-out aisles 
and other functions. Many of these 
concerns are adequately addressed by 
ADAAG. Apart from those addressed by 
ADAAG, the Department sees no reason 
to treat a particular type of sales or 
rental establishment differently from 
any other. Although banks and travel 
services are not included as “sales or 
rental establishments,” because they do 
not fall under paragraph (5) of the 
definition of place of public 
accommodation, grocery stores and drug 
stores are included. 

The Department has declined to 
include places of public accommodation 
other than sales or rental establishments 
in the definition. The statutory definition 
of “public accommodation” (section 
301(7)) lists 12 types of establishments 
that are considered public 
accommodations. Category (E) includes 
“a bakery, grocery store, clothing store, 
hardware store, shopping center, or 
other sales or rental establishment.” 
This arrangement suggests that it is only 
these types of establishments that 
would make up a shopping center for 
purposes of the statute. To include all 
types of places of public 
accommodation, or those from 6 or 7 of 
the categories, as commenters suggest, 
would overly limit the elevator 
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exemption; the imiverse of facilities 
covered by the definition of “shopping 
center” could well exceed the number of 
multitenant facilities not covered, which 
would render the exemption almost 
meaningless. 

For similar reasons, the Department is 
retaining the requirement that a building 
or series of buildings must house five or 
more sales or rental establishments 
before it falls within the definition of 
“shopping center.” Numerous 
commenters objected to the niunber and 
requested that the number be lowered 
from five to three or four. Lowering the 
number in this manner would include an 
inordinately large number of two-story 
multitenant buildings within the 
category of those required to have 
elevators. 

The responses to the question 
concerning whether a series of buildings 
should be connected in order to be 
covered were varied. Generally, 
disability rights groups and some 
government agencies said a series of 
buildings should not have to be 
connected, and pointed to a trend in 
some areas to build shopping centers in 
a garden or village setting, llie 
Department agrees that this design 
choice should not negite the elevator 
requirement for new construction. Some 
business groups answered the question 
in the affirmative, and some suggested a 
different definition of shopping center. 
For example, one commenter 
recommended the addition of a 
requirement that the five or more 
establishments be physically connected 
on the non-ground floors by a common 
pedestrian walkway or pathway, 
because otherwise a series of stand¬ 
alone facilities would have to comply 
with the elevator requirement, which 
would be imduly burdensome and 
perhaps infeasible. Another suggested 
use of what it characterized as the 
standard industry definition; “A group 
of retail stores and related business 
facilities, the whole planned, developed, 
operated and managed as a unit.” While 
the rule’s definition would reach a series 
of related projects that are imder 
common control but were not developed 
as a single project, the Department 
considers such a facility to be a 
shopping center within the meaning of 
the statute. However, in light of the 
hardship that could confi'ont a series of 
existing small stand-alone buildings if 
elevators were required in alterations, 
the Department has included a common 
access route in the definition of 
shopping center or shopping mall for 
purposes of § 36.404. 

Some commenters suggested that 
access to restrooms and other shared 

facilities open to the public should be 
required even if those facilities were not 
on a shopping floor. Such a provision 
with respect to toilet or bathing facilities 
is included in the elevator exception in 
final ADAAG 4.1.3(5). 

For purposes of this subpart, the rule 
does not distinguish between a 
“shopping mall” (usually a building with 
a roofed-over common pedestrian area 
serving more than one tenant in which a 
majority of the tenants have a main 
entrance from the common pedestrian 
area] and a “shopping center” (e.g., a 
“shopping strip”). Any facility housing 
five or more of the types of sales or 
rental establishments described, 
regardless of the number of other types 
of places of public accommodation 
housed there (e.g., offices, movie 
theatres, restaurants), is a shopping 
center or shopping mall. 

For example, a two-story facility built 
for mixed-use occupancy on both floors 
(e.g., by sales and rental establishments, 
a movie theater, restaurants, and 
general office space) is a shopping 
center or shopping mall if it houses five 
or more sales or rental establishments. If 
none of these establishments is located 
on the second floor, then only the 
ground floor, which contains the sales or 
rental establishments, would be a 
“shopping center or shopping mall,” 
unless the second floor was designed or 
intended for use by at least one sales or 
rental establishment. In determining 
whether a floor was intended for such 
use, factors to be considered include the 
types of establishments that first 
occupied the floor, the nature of the 
developer’s marketing strategy, i.e., 
what tjqies of establishments were 
sought, and inclusion of any design 
features particular to rental and sales 
establishments. 

A “professional office of a health care 
provider” is defined as a location where 
a person or entity regulated by a State 
to provide professional services related 
to the physical or mental health of an 
individual makes such services 
available to the public. In a two-story 
development that houses health care 
providers only on the ground floor, the 
“professional office of a health care 
provider” is limited to the ground floor 
imless the second floor was designed or 
intended for use by a health care 
provider. In determining if a floor was 
intended for such use, factors to be 
considered include whether the facility 
was constructed with special plumbing, 
electrical, or other features needed by 
health care providers, whether the 
developer marketed the facility as a 
medical office center, and whether any 
of the establishments that first occupied 

the floor was, in fact, a health care 
provider. 

In addition to requiring that a building 
that is a shopping center, shopping mall, 
or the professional office of a health 
care provider have an elevator 
regardless of square footage or number 
of floors, the ADA (section 303(b]) 
provides that the Attorney General may 
determine that a particular category of 
facilities requires the installation of 
elevators based on the usage of the 
facilities. The Department, as it 
proposed to do, has added to the 
nonexempt categories terminals, depots, 
or other stations used for specified 
public transportation, and airport 
passenger terminals. Numerous 
commenters in all categories endorsed 
this proposal; none opposed it. It is not 
imcommon for an airport passenger 
terminal or train station, for example, to 
have only two floors, with gates on both 
floors. Because of the significance of 
transportation, because a person with 
disabilities could be arriving or 
departing at any gate, and because 
inaccessible facilities could result in a 
total denial of transportation services, it 
is reasonable to require that newly 
constructed transit facilities be 
accessible, regardless of square footage 
or number of floors. One comment 
suggested an amendment that would 
treat terminals and stations similarly to 
shopping centers, by requiring an 
accessible route only to those areas 
used for passenger loading and 
unloading and for other passenger 
services. Paragraph (d)(2](ii] has been 
modified accordingly. 

Some commenters suggested that 
other types of facilities (e.g., educational 
facilities, libraries, museums, 
commercial facilities, and social service 
facilities) should be included in the 
category of nonexempt facilities. The 
Department has not foimd adequate 
justification for including any other 
types of facilities in the nonexempt 
category at this time. 

Section 36.401(d)(2) establishes the 
operative requirements concerning the 
elevator exemption and its application 
to shopping centers and malls, 
professional offices of health care 
providers, transit stations, and airport 
passenger terminals. Under the rule’s 
fi'amework, it is necessary first to 
determine if a new facility (including 
one or more buildings] houses places of 
public accommodation or commercial 
facilities that are in the categories for 
which elevators are required. If so, and 
the facility is a shopping center or 
shopping mall, or a professional office of 
a health care provider, then any area 
housing such an office or a sales or 
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rental establishment or the professional 
office of a health care provider is not 
entitled to the elevator exemption. 

The following examples illustrate the 
application of these principles: 

1. A shopping mall has an upper and a 
lower level. There are two “anchor 
stores” (in this case, major department 
stores at either end of the mall, both 
with exterior entrances and an entrance 
on each level from the common area). In 
addition, there are 30 stores (sales or 
rental establishments) on the upper 
level, all of which have entrances from a 
common central area. There are 30 
stores on the lower level, all of which 
have entrances from a common central 
area. According to the rule, elevator 
access must be provided to each store 
and to each level of the anchor stores. 
This requirement could be satisfied with 
respect to the 60 stores through 
elevators connecting the two pedestrian 
levels, provided that an individual could 
travel from the elevator to any other 
point on that level (i.e., into any store 
through a common pedestrian area] on 
an accessible path. 

2. A commercial (nonresidential) 
“townhouse” development is composed 
of 20 two-story attached buildings. The 
facility is developed as one project, with 
common ownership, and the space will 
be leased to retailers. Each building has 
one accessible entrance from a 
pedestrian walk to the first floor. From 
that point, one can enter a store on the 
first floor, or walk up a flight of stairs to 
a store on the second floor. All 40 stores 
must be accessible at ground floor level 
or by accessible vertical access from 
that level. This does not mean, however, 
that 20 elevators must be installed. 
Access could be provided to the second 
floor by an elevator from the pedestrian 
area on the lower level to an upper 
walkway connecting all the areas on the 
second floor. 

3. In the same type of development, it 
is planned that retail stores will be 
housed exclusively on the ground floor, 
with only office space (not professional 
offices of health care providers) on the 
second. Elevator access need not be 
provided to the second floor because all 
the sales or rental establishments (the 
entities that make the facility a shopping 
center] are located on an accessible 
ground floor. 

4. In the same type of development, 
the space is designed and marketed as 
medical or offlce suites, or as a medical 
office facility. Accessible vertical access 
must be provided to all areas, as 
described in example 2. 

Some commenters suggested that 
building owners who knowingly lease or 
rent space to nonexempt places of 
public accommodation would violate 

§ 36.401. However, the Department does 
not consider leasing or renting 
inaccessible space in itself to constitute 
a violation of this part. Nor does a 
change in use of a facility, with no 
accompanying alterations (e.g., if a 
psychiatrist replaces an attorney as a 
tenant in a second-floor office, but no 
alterations are made to the office] 
trigger accessibility requirements. 

Entities cannot evade the 
requirements of this section by 
constructing facilities in such a way that 
no story is intended to constitute a 
“groimd floor.” For example, if a private 
entity constructs a building whose main 
entrance leads only to stairways or 
escalators that connect with upper or 
lower floors, the Department would 
consider at least one level of the facility 
a ground story. 

The rule requires in § 36.401(d](3], 
consistent with the proposed rule, that, 
even if a building falls within the 
elevator exemption, the floor or floors 
other than the ground floor must 
nonetheless be accessible, except for 
elevator access, to individuals with 
disabilities, including people who use 
wheelchairs. This requirement applies to 
buildings that do not house sales or 
rental establishments or the professional 
offices of a health care provider as well 
as to those in which such establishments 
or offices are all located on the ground 
floor. In such a situation, little added 
cost is entailed in making the second 
floor accessible, because it is similar in 
structure and floor plan to the ground 
floor. 

There are several reasons for this 
provision. First, some individuals who 
are mobility impaired may work on a 
building's second floor, which they can 
reach by stairs and the use of crutches; 
however, the same individuals, once 
they reach the second floor, may then 
use a wheelchair that is kept in the 
office. Secondly, because the flrst floor 
will be accessible, there will be little 
additional cost entailed in making the 
second floor, with the same structure 
and generally the same floor plan, 
accessible. In addition, the second floor 
must be accessible to those persons with 
disabilities who do not need elevators 
for level changes (for example, persons 
with sight or hearing impairments and 
those with certain mobility 
impairments). Finally, if an elevator is 
installed in the future for any reason, 
full access to the floor will be facilitated. 

One commenter asserted that this 
provision goes beyond the Department's 
authority under the Act, and disagreed 
with the Department's claim that little 
additional cost would be entailed in 
compliance. However, the provision is 
taken directly from the legislative 

history (see Education and Labor report 
at 114). 

One commenter said that where an 
elevator is not required, platform lifts 
should be required. Two commenters 
pointed out that the elevator exemption 
is really an exemption from the 
requirement for providing an accessible 
route to a second floor not served by an 
elevator. The Department agrees with 
the latter comment. Lifts to provide 
access between floors are not required 
in buildings that are not required to 
have elevators. This point is specifically 
addressed in the appendix to ADAAG 
(§ 4.1.3(5)). ADAAG also addresses in 
detail the situations in which lifts are 
permitted or required. 

Section 36.402 Alterations 

Sections 36.402-36.405 implement 
section 303(a)(2) of the Act, which 
requires that alterations to existing 
facilities be made in a way that ensures 
that the altered portion is readily 
accessible to and usable by individuals 
with disabilities. This part does not 
require alterations; it simply provides 
that when alterations are undertaken, 
they must be made in a manner that 
provides access. 

Section 36.402(a)(1) provides that any 
alteration to a place of public 
accommodation or a commercial facility, 
after January 26,1992, shall be made so 
as to ensure that, to the maximum 
extent feasible, the altered portions of 
the facility are readily accessible to and 
usable by individuals with disabilities, 
including individuals who use 
wheelchairs. 

The proposed rule provided that an 
alteration would be deemed to be 
undertaken after January 26,1992, if the 
physical alteration of the property is in 
progress after that date. Commenters 
pointed out that this provision would, in 
some cases, produce an unjust result by 
requiring the redesign or retrofitting of 
projects initiated before this part 
established the ADA accessibility 
standards. The Department agrees that 
the proposed rule would, in some 
instances, unfairly penalize projects that 
were substantially completed before the 
effective date. Therefore, paragraph 
(a)(2] has been revised to specify that an 
alteration will be deemed to be 
undertaken after January 26,1992, if the 
physical alteration of the property 
begins after that date. As a matter of 
interpretation, the Department will 
construe this provision to apply to 
alterations that require a permit from a 
State, County or local government, if 
physical alterations pursuant to the 
terms of the permit begin after January 
26,1992. The Department recognizes that 
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this application of the effective date 
may require redesign of some facilities 
that were planned prior to the 
publication of this part, but no 
retrofitting will be required of facilities 
on which the physical alterations were 
initiated prior to the effective date of the 
Act. Of course, nothing in this section in 
any way alters the obligation of any 
facility to remove architectural barriers 
in existing facilities to the extent that 
such barrier removal is readily 
achievable. 

Paragraph (b) provides that, for the 
purposes of this part, an “alteration” is a 
change to a place of public 
accommodation or a commercial facility 
that affects or could affect the usability 
of the building or facility or any part 
thereof. One commenter suggested that 
the concept of usability should apply 
only to those changes that affect access 
by persons with disabilities. The 
Department remains convinced that the 
Act requires the concept of “usability" 
to be read broadly to include any 
change that affects the usability of the 
facility, not simply changes that relate 
directly to access by individuals with 
disabilities. 

The Department received a significant 
number of comments on the examples 
provided in paragraphs (b)(1) and (b)(2) 
of the proposed rule. Some commenters 
urged the Department to limit the 
application of this provision to major 
structural modifications, while others 
asserted that it should be expanded to 
include cosmetic changes such as 
painting and wallpapering. The 
Department believes that neither 
approach is consistent with the 
legislative history, which requires this 
Department’s regulation to be consistent 
with the accessibility guidelines 
(ADAAG) developed by the 
Architectural and Transportation 
Barriers Compliance Board (ATBCB). 
Although the legislative history 
contemplates that, in some instances, 
the ADA accessibility standards will 
exceed the current MGRAD 
requirements, it also clearly indicates 
the view of the drafters that “minor 
changes such as painting or papering 
walls * * * do not affect usability” 
(Education and Labor report at 111, 
Judiciary report at 64), and, therefore, 
are not alterations. The proposed rule 
was based on the existing MGRAD 
definition of “alteration.” The language 
of the final rule has been revised to be 
consistent with ADAAG, incorporated 
as appendix A to this part. 

Some commenters sought clarification 
of the intended scope of this section. 
The proposed rule contained 
illustrations of changes that affect 

usability and those that do not. The 
intent of the illustrations was to explain 
the scope of the alterations requirement; 
the effect was to obscure it. As a result 
of the illustrations, some commenters 
concluded that any alteration to a 
facility, even a minor alteration such as 
relocating an electrical outlet, would 
trigger an extensive obligation to 
provide access throughout an entire 
facility. That result was never 
contemplated. 

Therefore, in this final rule paragraph 
(b)(1) has been revised to include die 
major provisions of paragraphs (b)(1) 
and (b)(2) of the proposed rule, llie 
examples in the proposed rule have 
been deleted. Paragraph (b)(1) now 
provides that alterations include, but are 
not limited to, remodeling, renovation, 
rehabilitation, reconstruction, historic 
restoration, changes or rearrangement in 
structural parts or elements, and 
changes or rearrangement in the plan 
configuration of walls and full-height 
partitions. Normal maintenance, 
reroofing, painting or wallpapering, 
asbestos removal, or changes to 
mechanical and electrical systems are 
not alterations unless they affect the 
usability of building or facility. 

Paragraph (b)(2) of this final rule was 
added to clarify the scope of the 
alterations requirement. Paragraph (b)(2) 
provides that if existing elements, 
spaces, or common areas are altered, 
then each such altered element, space, 
qr area shall comply with the applicable 
provisions of appendix A (ADAAG). As 
provided in § 36.403, if an altered space 
or area is an area of the facility that 
contains a primary function, then the 
requirements of that section apply. 

Therefore, when an entity undertakes 
a minor alteration to a place of public 
accommodation or commercial facility, 
such as moving an electrical outlet, the 
new outlet must be installed in 
compliance with ADAAG. (Alteration of 
the elements listed in § 36.403(c)(2) 
cannot trigger a path of travel 
obligation.) If the alteration is to an 
area, such as an employee lounge or 
locker room, that is not an area of the 
facility that contains a primary function, 
that area must comply with ADAAG. It 
is only when an alteration affects access 
to or usability of an area containing a 
primary function, as opposed to other 
areas or the elements listed in 
§ 36.403(c)(2), that the path of travel to 
the altered area must be made 
accessible. 

The Department received relatively 
few comments on paragraph (c), which 
explains the statutory phrase “to the 
maximum extent feasible.” Some 
commenters suggested that the 

regulation should specify that cost is a 
factor in determining whether it is 
feasible to make an altered area 
accessible. The legislative history of the 
ADA indicates that the concept of 
feasibility only reaches the question of 
whether it is possible to make the 
alteration accessible in compliance with 
this part. Costs are to be considered 
only when an alteration to an area 
containing a primary function triggers an 
additional requirement to make the path 
of travel to the altered area accessible. 

Section 36.402(c) is, therefore, 
essentially imchanged fi'om the 
proposed rule. At the recommendation 
of a commenter, the Department has 
inserted the word “virtually” to modify 
“impossible” to conform to the language 
of the legislative history. It explains that 
the phrase “to the maximum extent 
feasible” as used in this section applies 
to the occasional case where the nature 
of an existing facility makes it virtually 
impossible to comply fully with 
applicable accessibility standards 
through a planned alteration. In the 
occasional cases in which full 
compliance is impossible, alterations 
shall provide the maximum physical 
accessibility feasible. Any features of 
the facility that are being altered shall 
be made accessible unless it is 
technically infeasible to do so. If 
providing accessibility in conformance 
with this section to individuals with 
certain disabilities (e.g., those who use 
wheelchairs) would not be feasible, the 
facility shall be made accessible to 
persons with other types of disabilities 
(e.g., those who use crutches or who 
have impaired vision or hearing, or 
those who have other t3q)es of 
impairments). 

Section 36.403 Alterations: Path of 
Travel 

Section 36.403 implements the 
statutory requirement that any 
alteration that affects or could affect the 
usability of or access to an area of a 
facility that contains a primary function 
shall be made so as to ensure that, to 
the maximum extent feasible, the path 
of travel to the altered area, and the 
restrooms, telephones, and drinking 
fountains serving the altered area, are 
readily accessible to and usable by 
individuals with disabilities, including 
individuals who use wheelchairs, unless 
the cost and scope of such alterations is 
disproportionate to the cost of the 
overall alteration. Paragraph (a) restates 
this statutory requirement. 

Paragraph (b) defines a “primary 
function” as a major activity for which 
the facility is intended. This paragraph 
is unchanged fi'om the proposed rule. 
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Areas that contain a primary function 
include, but are not limited to, the 
customer services lobby of a bank, the 
dining area of a cafeteria, the meeting 
rooms in a conference center, as well as 
offices and all other work areas in 
which the activities of the public 
accommodation or other private entities 
using the facility are carried out. The 
concept of “areas containing a primary 
function” is analogous to the concept of 
“functional spaces” in § 3.5 of the 
existing Uniform Federal Accessibility 
Standards, which defines “functional 
spaces" as “[t]he rooms and spaces in a 
building or facility that house the major 
activities for which the building or 
facility is intended.” 

Paragraph (b) provides that areas 
such as mechanical rooms, boiler rooms, 
supply storage rooms, employee lounges 
and locker rooms, janitorial closets, 
entrances, corridors, and restrooms are 
not areas containing a primary function. 
There may be exceptions to this general 
rule. For example, the availability of 
public restrooms at a place of public 
accommodation at a roadside rest stop 
may be a major factor affecting 
customers’ decisions to patronize the 
public accommodation. In that case, a 
restroom would be considered to be an 
“area containing a primary function” of 
the facility. 

Most of the commenters who 
addressed this issue supported the 
approach taken by the Department; but 
a few commenters suggested that areas 
not open to the general public or those 
used exclusively by employees should 
be excluded from ^e definition of 
primary function. The preamble to the 
proposed rule noted that the Department 
considered an alternative approach to 
the definition of “primary function,” 
under which a primary fimction of a 
commercial facility would be defined as 
a major activity for which the facility 
was intended, while a primary function 
of a place of public accommodation 
would be defined as an activity which 
involves providing significant goods, 
services, facilities, privileges, 
advantages, or accommodations. 
However, the Department concluded 
that, although portions of the legislative 
history of the ADA support this 
alternative, the better view is that the 
language now contained in § 36.403(b) 
most accurately reflects congressional 
intent. No commenter made a 
persuasive argument that the 
Department’s interpretation of the 
legislative history is incorrect. 

When the ADA was introduced, the 
requirement to make alterations 
accessible was included in section 302 
of the Act, which identifies the practices 

that constitute discrimination by a 
public accommodation. Because section 
302 applies only to the operation of a 
place of public accommodation, the 
alterations requirement was intended 
only to provide access to clients and 
customers of a public accommodation. It 
was anticipated that access would be 
provided to employees with disabilities 
under the “reasonable accommodation” 
requirements of title I. However, during 
its consideration of the ADA, the House 
Judiciary Committee amended the bill to 
move the alterations provision fi'om 
section 302 to section 303, which applies 
to commercial facilities as well as public 
accommodations. The Committee report 
accompanying the bill explains that: 

New construction and alterations of both 
public accommodations and commercial 
facilities must be made readily accessible to 
and usable by individuals with disabilities 
* * *. Essentially, [this requirement] is 
designed to ensure that patrons and 
employees of public accommodations and 
commercial facilities are able to get to, enter 
and use the facility * * *. The rationale for 
making new construction accessible applies 
with equal force to alterations. 

Judiciary report at 62-63 (emphasis 
added). 

The ADA, as enacted, contains the 
language of section 303 as it was 
reported out of the Judiciary Committee. 
Therefore, the Department has 
concluded that the concept of “primary 
function” should be applied in ^e same 
manner to places of public 
accommodation and to commercial 
facilities, thereby including employee 
work areas in places of public 
acconunodation within ^e scope of this 
section. 

Paragraph (c) provides examples of 
alterations that affect the usability of or 
access to an area containing a primary 
function. The examples include: 
Remodeling a merchandise display area 
or employee work areas in a department 
store; installing a new floor surface to 
replace an inaccessible surface in the 
customer service area or employee work 
areas of a bank; redesigning the 
assembly line area of a factory; and 
installing a computer center in an 
accoimting firm. This list is illustrative, 
not exhaustive. Any change that affects 
the usability of or access to an area 
containing a primary function triggers 
the statutory obligation to make the path 
of travel to the altered area accessible. 

When the proposed rule was drafted, 
the Department believed that the rule 
made it clear that the ADA would 
require alterations to the path of travel 
only when such alterations are not 
disproportionate to the alteration to the 
primary function area. However, the 
comments that the Department received 

indicated that many commenters believe 
that even minor alterations to individual 
elements would require additional 
alterations to the path of travel. To 
address the concern of these 
commenters, a new paragraph (c)(2] has 
been added to the final rule to provide 
that alterations to such elements as 
windows, hardware, controls (e.g. light 
switches or thermostats], electrical 
outlets, or signage will not be deemed to 
be alterations that affect the usability of 
or access to an area containing a 
primary function. Of course, each 
element that is altered must comply with 
ADAAG (appendix A). The cost of 
alterations to individual elements would 
be included in the overall cost of an 
alteration for purposes of determining 
disproportionality and would be 
counted when determining the aggregate 
cost of a series of small alterations in 
accordance with § 36.401(h] if the area 
is altered in a manner that affects 
access to or usability of an area 
containing a primary function. 

Paragraph (d) concerns the respective 
obligations of landlords and tenants in 
the cases of alterations that trigger the 
path of travel requirement under 
§ 36.403. This paragraph was contained 
in the landlord/tenant section of the 
proposed rule, § 36.201(b). If a tenant is 
making alterations upon its premises 
pursuant to terms of a lease that grant it 
the authority to do so (even if they 
constitute alterations that trigger the 
path of travel requirement), and the 
landlord is not making alterations to 
other parts of the facility, then the 
alterations by the tenant on its own 
premises do not trigger a path of travel 
obligation upon the landlord in areas of 
the facility under the landlord’s 
authority that are not otherwise being 
altered. The legislative history makes 
clear that the path of travel requirement 
applies only to the entity that is already 
making the alteration, and thus the 
Department has not changed the final 
rule despite numerous comments 
suggesting that the tenant be required to 
provide a path of travel. 

Paragraph (e) defines a “path of 
travel” as a continuous, unobstructed 
way of pedestrian passage by means of 
which an altered area may be 
approached, entered, and exited; and 
which connects the altered area with an 
exterior approach (including sidewalks, 
streets, and parking areas), an entrance 
to the facility, and other parts of the 
facility. This concept of an accessible 
path of travel is analogous to the 
concepts of “accessible route” and 
“circulation path” contained in section 
3.5 of the current UFAS. Some 
commenters suggested that this 
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paragraph should address emergency 
egress. The Department disagrees. “Path 
of travel” as it is used in this section is a 
term of art under the ADA that relates 
only to the obligation of the public 
acconunodation or commercial facility 
to provide additional accessible 
elements when an area containing a 
primary function is altered. The 
Department recognizes that emergency 
egress is an important issue, but 
believes that it is appropriately 
addressed in ADAAG (appendix A), not 
in this paragraph. Furthermore, ADAAG 
does not require changes to emergency 
egress areas in alterations. 

Paragraph (e](2] is drawn from section 
3.5 of UFAS. It provides that an 
accessible path of travel may consist of 
walks and sidewalks, curb ramps and 
other interior or exterior pedestrian 
ramps; clear floor paths through lobbies, 
corridors, rooms, and other improved 
areas; parking access aisles; elevators 
and lifts; or a combination of such 
elements. Paragraph (e)(3) provides that, 
for the purposes of this part, the term 
"path of travel” also includes the 
restrooms, telephones, and drinking 
fountains serving an altered area. 

Although the Act establishes an 
expectation that an accessible path of 
travel should generally be included 
when alterations are made to an area 
containing a primary function. Congress 
recognized that, in some circumstances, 
providing an accessible path of travel to 
an altered area may be sufficiently 
burdensome in comparison to the 
alteration being undertaken to the area 
containing a primary function as to 
render this requirement unreasonable. 
Therefore, Congress provided, in section 
303(a)(2) of the Act, that alterations to 
the path of travel that are 
disproportionate in cost and scope to 
the overall alteration are not required. 

The Act requires the Attorney General 
to determine at what point the cost of 
providing an accessible path of travel 
becomes disproportionate. The proposed 
rule provided three options for making 
this determination. 

Two committees of Congress 
specifically addressed this issue; the 
House Committee on Education and 
Labor and the House Committee on the 
Judiciary. The reports issued by each 
committee suggested that accessibility 
alterations to a path of travel might be 
"disproportionate” if they exceed 30% of 
the alteration costs (Education and 
Labor report at 113; Judiciary report at 
64). Because the Department believed 
that smaller percentage rates might be 
appropriate, the proposed rule sought 
comments on three options: 10%, 20%, or 
30%. 

The Department received a significant 
number of comments on this section. 
Commenters representing individuals 
with disabilities generally supported the 
use of 30% (or more); commenters 
representing covered entities supported 
a figiire of 10% (or less). The Department 
believes that alterations made to 
provide an accessible path of travel to 
the altered area should be deemed 
disproportionate to the overall alteration 
when the cost exceeds 20% of the cost of 
the alteration to the primary function 
area. This approach appropriately 
reflects the intent of Congress to provide 
access for individuals with disabilities 
without causing economic hardship for 
the covered public accommodations and 
commercial facilities. 

The Department has determined that 
the basis for this cost calculation shall 
be the cost of the alterations to the area 
containing the primary function. This 
approach will enable the public 
accommodation or other private entity 
that is making the alteration to calculate 
its obligation as a percentage of a 
clearly ascertainable base cost, rather 
than as a percentage of the “total” cost, 
an amount that will change as 
accessibility alterations to the path of 
travel are made. 

Paragraph (f)(2) (paragraph (e)(2) in 
the proposed rule) is unchanged. It 
provides examples of costs that may be 
counted as expenditures required to 
provide an accessible path of travel. 
They include: 

• Costs associated with providing an 
accessible entrance and an accessible 
route to the altered area, for example, 
the cost of widening doorways or 
installing ramps; 

• Costs associated with making 
restrooms accessible, such as installing 
grab bars, enlarging toilet stalls, 
insulating pipes, or installing accessible 
faucet controls; 

• Costs associated with providing 
accessible telephones, such as 
relocating telephones to an accessible 
height, installing amplification devices, 
or installing telecommimications devices 
for deaf persons (TDD’s); 

• Costs associated with relocating an 
inaccessible drinking fountain. 

Paragraph (f)(1) of the proposed rule 
provided that when the cost of 
alterations necessary to make the path 
of travel serving an altered area fully 
accessible is disproportionate to the cost 
of the overall alteration, the path of 
travel shall be made accessible to the 
maximum extent feasible. In response to 
the suggestion of a commenter, ^e 
Department has made an editorial 
change in the final rule (paragraph 
(8)(1]) lo clarify that if the cost of 

providing a fully accessible path of 
travel is disproportionate, the path of 
travel shall be made accessible "to the 
extent that it can be made accessible 
without incurring disproportionate 
costs.” 

Paragraph (g)(2) (paragraph (f)(2) in 
the NPRM) establishes that priority 
should be given to those elements that 
will provide the greatest access, in the 
following order: An accessible entrance; 
an accessible route to the altered area; 
at least one accessible restroom for each 
sex or a single unisex restroom; 
accessible telephones; accessible 
drinking fountains; and, whenever 
possible, additional accessible elements 
such as parking, storage, and alarms. 
This paragraph is unchanged from the 
proposed rule. 

Paragraph (h) (paragraph (g) in the 
proposed rule) provides that the 
obligation to provide an accessible path 
of travel may not be evaded by 
performing a series of small alterations 
to the area served by a single path of 
travel if those alterations could have 
been performed as a single undertaking. 
If an area containing a primary function 
has been altered without providing an 
accessible path of travel to serve that 
area, and subsequent alterations of that 
area, or a different area on the same 
path of travel, are undertaken within 
three years of the original alteration, the 
total cost of alterations to primary 
function areas on that path of travel 
during the preceding three year period 
shall be considered in determining 
whether the cost of making the path of 
travel serving that area accessible is 
disproportionate. Only alterations 
undertaken after January 26,1992, shall 
be considered in determining if the cost 
of providing accessible features is 
disproportionate to the overall cost of 
the alterations. 

Section 36.404 Alterations: Elevator 
Exemption 

Section 36.404 implements the 
elevator exemption in section 303(b) of 
the Act as it applies to altered facilities. 
The provisions of section 303(b) are 
discussed in the preamble to § 36.401(d) 
above. The statute applies the same 
exemption to both new construction and 
alterations. The principal difference 
between the requirements of § 36.401(d) 
and § 36.404 is ^at, in altering an 
existing facility that is not eligible for 
the statutory exemption, the public 
accommodation or other private entity 
responsible for the alteration is not 
required to install an elevator if the 
installation of an elevator would be 
disproportionate in cost and scope to 
the cost of the overall alteration as 
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provided in $ 36.403(f)(1). In addition, 
the standards referenced in § 36.406 
(ADAAG) provide that installation of an 
elevator in an altered facility is not 
required if it is “technically infeasible." 

This section has been revised to 
define the terms “professional office of a 
health care provider” and “shopping 
center or shopping mall" for the 
purposes of this section. The definition 
of “professional office of a health care 
provider” is identical to the definition 
included in § 36.401(d). 

It has been brought to the attention of 
the Department that there is some 
misunderstanding about the scope of the 
elevator exemption as it applies to the 
professional office of a health care 
provider. A public accommodation, such 
as the professional office of a health 
care provider, is required to remove 
architectural barriers to its facility to the 
extent that such barrier removal is 
readily achievable (see § 36.304), but it 
is not otherwise required by this part to 
undertake new construction or 
alterations. This part does not require 
that an existing two story building that 
houses the professional office of a 
health care provider be altered for the 
purpose of providing elevator access. If, 
however, alterations to the area housing 
the office of the health care provider are 
undertaken for other purposes, the 
installation of an elevator might be 
required, but only if the cost of the 
elevator is not disproportionate to the 
ost of the overall alteration. Neither the 

Act nor this part prohibits a health care 
provider from locating his or her 
professional office in an existing facility 
that does not have an elevator. 

Because of the unique challenges 
presented in altering existing facilities, 
the Department has adopted a definition 
of “shopping center or shopping mall” 
for the purposes of this section that is 
slightly different ft'om the definition 
adopted under § 36.401(d). For the 
purposes of this section, a “shopping 
center or shopping mall” is (1) a building 
housing five or more sales or rental 
establishments, or (2) a series of 
buildings on a conunon site, connected 
by a common pedestrian access route 
above or below the ground floor, either 
under common ownership or common 
control or developed either as one 
project or as a series of related projects, 
housing five or more sales or rental 
establishments. As is the case with new 
construction, the term “shopping center 
or shopping mall” only includes floor 
levels housing at least one sales or 
rental establishment, or any floor level 
that was designed or intended for use by 
at least one sales or rental 
establishment. 

The Department believes that it is 
appropriate to use a different definition 
of “shopping center or shopping mall” 
for this section than for § 36.401, in 
order to make it clear that a series of 
existing buildings on a common site that 
is altered for the use of sales or rental 
establishments does not become a 
“shopping center or shopping mall” 
required to install an elevator, unless 
there is a common means of pedestrian 
access above or below the ground floor. 
Without this exemption, separate, but 
adjacent, buildings that were initially 
designed and constructed independently 
of each other could be required to be 
retrofitted with elevators, if they were 
later renovated for a purpose not 
contemplated at the time of 
construction. 

Like § 36.401(d), § 36.404 provides that 
the exemptions in this paragraph do not 
obviate or limit in any way the 
obligation to comply with the other 
accessibility requirements established in 
this subpart. For example, alterations to 
floors above or below the ground floor 
must be accessible regardless of 
whether the altered facility has an 
elevator. If a facility that is not required 
to install an elevator nonetheless has an 
elevator, that elevator shall meet, to the 
maximum extent feasible, the 
accessibility requirements of this 
section. 

Section 36.405 Alterations: Historic 
Preservation 

Section 36.405 gives effect to the 
intent of Congress, expressed in section 
504(c) of the Act, that this part recognize 
the national interest in preserving 
significant historic structures. 
Commenters criticized the Department’s 
use of descriptive terms in the proposed 
rule that are different from those used in 
the ADA to describe eligible historic 
properties. In addition, some 
commenters criticized the Department’s 
decision to use the concept of 
“substantially impairing” the historic 
features of a property, which is a 
concept employed in regulations 
implementing section 504 of the 
Rehabilitation Act of 1973. Those 
commenters recommended that the 
Department adopt the criteria of 
“adverse effect” published by the 
Advisory Council on Historic 
Preservation under the National Historic 
Preservation Act (36 CFR 800.9) as the 
standard for determining whether an 
historic property may be altered. 

The Department agrees with these 
comments to the extent that they suggest 
that the language of the rule should 
conform to the language employed by 
Congress in the ADA. Therefore, the 
language of this section has been 

revised to make it clear that this 
provision applies to buildings or 
facilities that are eligible for listing in 
the National Register of Historic Places 
under the National Historic Preservation 
Act (16 U.S.C. 470 et seq.) and to 
buildings or facilities that are designated 
as historic under State or local law. The' 
Department believes, however, that the 
criteria of adverse effect employed 
under the National Historic Reservation 
Act are inappropriate for this rule 
because section 504(c) of the ADA 
specifies that special alterations 
provisions shall apply only when an 
alteration would “threaten or destroy 
the historic significance of qualified 
historic buildings and facilities.” 

The Department intends that the 
exception created by this section be 
applied only in those very rare 
situations in which it is not possible to 
provide access to an historic property 
using the special access provisions in 
ADAAC. Therefore, paragraph (a) of 
§ 36.405 has been revised to provide that 
alterations to historic properties shall 
comply, to the maximum extent feasible, 
with section 4.1,7 of ADAAC. Paragraph 
(b) of this section has been revised to 
provide that if it has been determined, 
imder the procedures established in 
ADAAC, that it is not feasible to 
provide physical access to an historic 
property that is a place of public 
accommodation in a manner that will 
not threaten or destroy the historic 
significance of the property, alternative 
methods of access shall be provided 
pursuant to the requirements of Subpart 
C. 

Section 36.406 Standards for New 
Construction and Alterations 

Section 36.406 implements the 
requirements of sections 306(b) and 
306(c) of the Act, which require the 
Attorney General to promulgate 
standards for accessible design for 
buildings and facilities subject to the 
Act and this part that are consistent 
with the supplemental minimum 
guidelines and requirements for 
accessible design published by the 
Architectural and Transportation 
Barriers Compliance Board (ATBCB or 
Board) pursuant to section 504 of the 
Act. This section of the rule provides 
that new construction and alterations 
subject to this part shall comply with the 
standards for accessible design 
published as appendix A to this part. 

Appendix A contains the Americans 
with Disabilities Act Accessibility 
Guidelines for Buildings and Facilities 
(ADAAG) which is being published by 
the ATBCB as a final rule elsewhere in 
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this issue of the Federal Register. As 
proposed in this Department's proposed 
rule, § 36.406(a] adopts ADAAG as the 
accessibility standard applicable under 
this rule. 

Paragraph (b) was not included in the 
proposed rule. It provides, in chart form, 
guidance for using AOAAG together 
with subparts A through D of this part 
when determining requirements for a 
particular facility. This chart is intended 
solely as guidance for the user; it has no 
effect for purposes of compliance or 
enforcement. It does not necessarily 
provide complete or mandatory 
information. 

Proposed § 36.406(b) is not included in 
the final rule. That provision, which 
would have taken effect only if the final 
rule had followed the proposed Option 
Two for § 36.401(a], is unnecessary 
because the Department has chosen 
Option One, as explained in the 
preamble for that section. 

Section 504(a] of the ADA requires the 
ATBCB to issue minimum guidelines to 
supplement the existing Minimum 
Guidelines and Requirements for 
Accessible Design (MGRAD) (36 CFR 
part 1190) for purposes of title III. 
According to section 504(b) of the Act, 
the guidelines are to establish additional 
requirements, consistent with the Act, 
“to ensure that buildings and facilities 
are accessible, in terms of architecture 
and design, . . . and communication, to 
individuals with disabilities.” Section 
306(c) of the Act requires that the 
accessibility standards included in the 
Department’s regulations be consistent 
with the minimum guidelines, in this 
case ADAAG. 

As explained in the ATBCB’s 
preamble to ADAAG, the substance and 
form of the guidelines are drawn from 
several sources. They use as their model 
the 1984 Uniform Federal Accessibility 
Standards (UFAS) (41 CFR part 101, 
subpart 101-19.6, appendix), which are 
the standards implementing the 
Architectural Barriers Act. UFAS is 
based on the Board’s 1982 MGRAD. 
ADAAG follows the numbering system 
and format of the private sector 
American National Standard Institute’s 
ANSI A117.1 standards. (American 
National Specifications for Making 
Buildings and Facilities Accessible to 
and Usable by Physically Handicapped 
People (ANSI A117-1980) and American 
National Standard for Buildings and 
Facilities—Providing Accessibility and 
Usability for Physically Handicapped 
People (ANSI A117.1-1986).) ADAAG 
supplements MGRAD. In developing 
ADAAG, the Board made every effort to 
be consistent with MGRAD and the 
current and proposed ANSI Standards, 
to the extent consistent with the ADA. 

ADAAG consists of nine main 
sections and a separate appendix. 
Sections 1 through 3 contain general 
provisions and definitions. Section 4 
contains scoping provisions and 
technical specifications applicable to all 
covered buildings and facilities. The 
scoping provisions are listed separately 
for new construction of sites and 
exterior facilities; new construction of 
buildings; additions; alterations; and 
alterations to historic properties. The 
technical specifications generally reprint 
the text and illustrations of the ANSI 
A117.1 standard, except where 
differences are noted by italics. Sections 
5 through 9 of the guidelines are special 
application sections and contain 
additional requirements for restaurants 
and cafeterias, medical care facilities, 
business and mercantile facilities, 
libraries, and transient lodging. The 
appendix to the guidelines contains 
additional information to aid in 
understanding the technical 
specifications. The section numbers in 
the appendix correspond to the sections 
of the guidelines to which they relate. 
An asterisk after a section number 
indicates that additional information 
appears in the appendix. 

ADAAG’s provisions are further 
explained under Summary of ADAAG 
below. 

General Comments 

One commenter urged the Department 
to move all or portions of subpart D, 
New Construction and Alterations, to 
the appendix (ADAAG) or to duplicate 
portions of subpart D in the appendix. 
The commenter correctly pointed out 
that subpart D is inherently linked to 
ADAAG. and that a self-contained set of 
rules would be helpful to users. The 
Department has attempted to simplify 
use of the two documents by deleting 
some paragraphs from subpart D (e.g., 
those relating to work areas), because 
they are included in ADAAG. However, 
the Department has retained in subpart 
D those sections that are taken directly 
from the statute or that give meaning to 
specific statutory concepts (e.g., 
structural impracticability, path of 
travel). While some of the subpart D 
provisions are duplicated in ADAAG, 
others are not. For example, issues 
relating to path of travel and 
disproportionality in alterations are not 
addressed in detail in ADAAG. (The 
structure and contents of the two 
documents are addressed below under 
Summary of ADAAG.) While the 
Department agrees that it would be 
useful to have one self-contained 
document, the different focuses of this 
rule and ADAAG do not permit this 
result at this time. However, the chart 

included in § 36.406(b) should assist 
users in applying the provisions of 
subparts A through D, and ADAAG 
together. 

Numerous business groups have urged 
the Department not to adopt the 
proposed ADAAG as the accessibility 
standards, because the requirements 
established are too high, reflect the 
“state of the art,” and are inflexible, 
rigid, and impractical. Many of these 
objections have been lodged on the 
basis that ADAAG exceeds the 
statutory mandate to establish 
“minimum” guidelines. In the view of 
the Department, these commenters have 
misconstrued the meaning of the term 
“minimum guidelines.” The statute 
clearly contemplates that the guidelines 
establish a level of access—a 
minimum—that the standards must meet 
or exceed. The guidelines are not to be 
“minimal” in the sense that they would 
provide for a low level of access. To the 
contrary. Congress emphasized that the 
ADA requires a “high degree of 
convenient access.” Education and 
Labor report at 117-18. The legislative 
history explains that the guidelines may 
not “reduce, weaken, narrow or set less 
accessibility standards than those 
included in existing MGRAD” and 
should provide greater guidance in 
communication accessibility for 
individuals with hearing and vision 
impairments. Id. at 139. Nor did 
Congress contemplate a set of guidelines 
less detailed than ADAAG; the statute 
requires that the ADA guidelines 
supplement the existing MGRAD. When 
it established the statutory scheme. 
Congress was aware of the content and 
purpose of the 1982 MGRAD; as 
ADAAG does with respect to ADA, 
MGRAD establishes a minimum level of 
access that the Architectural Barriers 
Act standards (i.e., UFAS) must meet or 
exceed, and includes a high level of 
detail. 

Many of the same commenters urged 
the Department to incorporate as its 
accessibility standards the ANSI 
standard’s technical provisions and to 
adopt the proposed scoping provisions 
under development by the Council of 
American Building Officials’ Board for 
the Coordination of Model Codes 
(BCMC). They contended that the ANSI 
standard is familiar to and accepted by 
professionals, and that both documents 
are developed through consensus. They 
suggested that ADAAG will not stay 
current, because it does not follow an 
established cyclical review process, and 
that it is not likely to be adopted by 
nonfederal jurisdictions in State and 
local codes. They urged the Department 
and the Board to coordinate the 
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ADAAG provisions and any substantive 
changes to them with the ANSI A117 
committee in order to maintain a 
consistent and imiform set of 
accessibility standards that can be 
efficiently and effectively implemented 
at the State and local level through the 
existing building regulatory processes. 

The Department shares the 
commenters' goal of coordination 
between the private sector and Federal 
standards, to the extent that 
coordination can lead to substantive 
requirements consistent with the ADA. 
A single accessibility standard, or 
consistent accessibility standards, that 
can be used for ADA purposes and that 
can be incorporated or referenced by 
State and local governments, would help 
to ensure that the ADA requirements are 
routinely implemented at the design 
stage. The Department plans to work 
toward this goal. 

The Department, however, must 
comply with the requirements of the 
ADA, the Federal Advisory Committee 
Act (5 U.S.C app. 1 et seq.) and the 
Administrative Procedure Act (5 U.S.C 
551 et seq.). Neither the Department nor 
the Board can adopt private 
requirements wholesale. Furthermore, 
neither the 1991 ANSI A117 Standard 
revision nor the BCMC process is 
complete. Although the ANSI and BCMC 
provisions are not final, the Board has 
carefully considered both the draft 
BCMC scoping provisions and draft 
ANSI technical standards and included 
their language in ADAAG wherever 
consistent with the ADA. 

Some commenters requested that, if 
the Department did not adopt ANSI by 
reference, the Department declare 
compliance with ANSI/BCMC to 
constitute equivalency with the ADA 
standards, liie Department has not 
adopted this recommendation but has 
instead worked as a member of the 
ATBCB to ensure that its accessibility 
standards are practical and usable. In 
addition, as explained under subpart F, 
Certification of State Laws or Local 
Building Codes, the proper forum for 
further evaluation of this suggested 
approach would be in conjunction with 
the certification process. 

Some commenters urged the 
Department to allow an additional 
comment period after the Board 
published its guidelines in final form, for 
purposes of affording the public a 
further opportunity to evaluate the 
appropriateness of including them as the 
Departments accessibility standards. 
Such an additional comment period is 
unnecessary and would unduly delay 
the issuance of final regulations. The 
Department put the public on notice, 
through the proposed rule, of its 

intention to adopt the proposed 
ADAAG, with any changes made by the 
Board, as the accessibility standards. As 
a member of the Board and of its ADA 
Task Force, the Department participated 
actively in the public hearings held on 
the proposed guidelines and in 
preparation of both the proposed and 
final versions of ADAAG. Many 
individuals and groups commented 
directly to the Department’s docket, or 
at its public hearings, about ADAAG. 
The conunents received on ADAAG, 
whether by the Board or by this 
Department, were thoroughly analyzed 
and considered by the Department in 
the context of whether the proposed 
ADAAG was consistent with the ADA 
and suitable for adoption as both 
guidelines and standards. The 
Department is convinced that ADAAG 
as adopted in its final form is 
appropriate for these purposes. The final 
guidelines, adopted here as standards, 
will ensure the high level of access 
contemplated by Congress, consistent 
with the ADA’s balance between the 
interests of people with disabilities and 
the business commimity. 

A few commenters, citing the Senate 
report (at 70] and the Education and 
Labor report (at 119], asked the 
Department to include in the regulations 
a provision stating that departures from 
particular technical and scoping 
requirements of the accessibility 
standards will be permitted so long as 
the alternative methods used will 
provide substantially equivalent or 
greater access to and utilization of the 
facility. Such a provision is found in 
ADAAG 2.2 and by virtue of that fact is 
included in these regulations. 

Comments on specific provisions of 
proposed ADAA G 

During the course of accepting 
comments on its proposed rule, the 
Department received numerous 
comments on ADAAG. Those areas that 
elicited the heaviest response included 
assistive listening systems, automated 
teller machines, work areas, parking, 
areas of refuge, telephones (scoping for 
TDD’s and volume controls] and visual 
alarms. Strenuous objections were 
raised by some business commenters to 
the proposed provisions of the 
guidelines concerning check-out aisles, 
counters, and scoping for hotels and 
nursing facilities. All these comments 
were considered in the same manner as 
other comments on the Department’s 
proposed rule and, in the Department’s 
view, have been addressed adequately 
in the final ADAAG. 

Largely in response to comments, the 
Board made numerous changes from its 
proposal, including the following: 

• Generally, at least 50% of public 
entrances to new buildings must be 
accessible, rather than all entrances, as 
would often have resulted from the 
proposed approach. 

• Not all check-out aisles are required 
to be accessible. 

• The final guidelines provide greater 
flexibility in providing access to sales 
coimters, and no longer require a portion 
of every counter to be accessible. 

• Scoping for TDD’s or text 
telephones was increased. One TDD or 
text telephone, for speech and hearing 
impaired persons, must be provided at 
locations with 4, rather than 6, pay 
phones, and in hospitals and shopping 
malls. Use of portable (less expensive] 
TDD’s is allowed. 

• Dispersal of wheelchair seating 
areas in theaters will be required only 
where there are more than 300 seats, 
rather than in all cases. Seats with 
removable armrests (i.e., seats into 
which persons with mobility 
impairments can transfer] will also be 
required. 

• Areas of refuge (areas with direct 
access to a stairway, and where people 
who cannot use stairs may await 
assistance during a emergency 
evacuation] will be required, as 
proposed, but the final provisions are 
based on the Uniform Building Code. 
Such areas are not required in 
alterations. 

• Rather than requiring 5% of new 
hotel rooms to be accessible to people 
with mobility impairments, between 2 
and 4% accessibility (depending on total 
number of rooms] is required. In 
addition, 1% of the rooms must have 
roll-in showers. 

• The proposed rule reserved the 
provisions on alterations to homeless 
shelters. The final guidelines apply 
alterations requirements to homeless 
shelters, but the requirements are less 
stringent than those applied to other 
types of facilities. 

• Parking spaces that can be used by 
people in vans (with lifts] will be 
required. 

• As mandated by the ADA, the 
Board has established a procedure to be 
followed with respect to alterations to 
historic facilities. 

Summary of ADAAG 

This section of the preamble 
summarizes the structme of ADAAG, 
and highlights the more important 
portions. 

• Sections 1 Through 3 

Sections 1 through 3 contain general 
requirements, including definitions. 
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• Section 4.1.1, Application 

Section 4 contains scoping 
requirements. Section 4.1.1, Application, 
provides that all areas of newly 
designed or newly constructed buildings 
and facilities and altered portions of 
existing buildings and facilities required 
to be accessible by § 4.1.6 must comply 
with the guidelines unless otherwise 
provided in § 4.1.1 or a special 
application section. It addresses areas 
used only by employees as work areas, 
temporary structures, and general 
exceptions. 

Section 4.1.1(3) preserves the basic 
principle of the proposed rule; Areas 
that may be used by employees with 
disabilities shall be designed and 
constructed so that an individual with a 
disability can approach, enter, and exit 
the area. The language has been 
clarified to provide that it applies to any 
area used only as a work area (not just 
to areas "that may be used by 
employees with disabilities"), and that 
the guidelines do not require that any 
area used as an individual work station 
be designed with maneuvering space or 
equipped to be accessible. The appendix 
to AOAAG explains that work areas 
must meet the guidelines' requirements 
for doors and accessible routes, and 
recommends, but does not require, that 
5% of individual work stations be 
designed to permit a person using a 
wheelchair to maneuver within the 
space. 

Further discussion of work areas is 
found in the preamble concerning 
proposed § 36.401(b]. 

Section 4.1.1(5](a] includes an 
exception for structural impracticability 
that corresponds to the one found in 
§ 36.401(c] and discussed in that portion 
of the preamble. 

• Section 4.1.2, Accessible Sites and 
Exterior Facilities: New Construction 

This section addresses exterior 
features, elements, or spaces such as 
parking, portable toilets, and exterior 
signage, in new construction. Interior 
elements and spaces are covered by 
§ 4.1.3. 

The final rule retains the UFAS 
scoping for parking but also requires 
that at least one of every eight 
accessible parking spaces be designed 
with adequate adjacent space to deploy 
a lift used with a van. These spaces 
must have a sign indicating that they are 
van-accessible, but they are not to be 
reserved exclusively for van users. 

• Section 4.1.3, Accessible Buildings: 
New Construction 

This section establishes scoping 
requirements for new construction of 
buildings and facilities. 

Sections 4.1.3 (1) through (4) cover 
accessible routes, protruding objects, 
ground and floor surfaces, and stairs. 

Section 4.1.3(5) generally requires 
elevators to serve each level in a newly 
constructed building, with four 
exceptions included in the subsection. 
Exception 1 is the "elevator exception” 
established in § 36.401(d), which must 
be read with this section. Exception 4 
allows the use of platform lifts under 
certain conditions. 

Section 4.1.3(6), Windows, is reserved. 
Section 4.1.3(7) applies to doors. 

Under § 4.1.3(8), at least 50% of all 
public entrances must be accessible. In 
addition, if a building is designed to 
provide access to enclosed parking, 
pedestrian tunnels, or elevated 
walkways, at least one entrance that 
serves each such function must be 
accessible. Each tenancy in a building 
must be served by an accessible 
entrance. Where local regulations (e.g., 
fire codes) require that a minimum 
number of exits be provided, an 
equivalent number of accessible 
entrances must be provided. (The latter 
provision does not require a greater 
number of entrances than otherwise 
planned.) 

ADAAG Section 4.1.3(9), with 
accompanying technical requirements in 
Section 4.3, requires an area of rescue 
assistance [i.e., an area with direct 
access to an exit stairway and where 
people who are unable to use stairs may 
await assistance during an emergency 
evacuation) to be established on each 
floor of a multi-story building. This was 
one of the most controversial provisions 
in the guidelines. The final ADAAG is 
based on current Uniform Building Code 
requirements and retains the 
requirement that areas of refuge 
(renamed "areas of rescue assistance”) 
be provided, but specifies that this 
requirement does not apply to buildings 
that have a supervised automatic 
sprinkler system. Areas of refuge are not 
required in alterations. 

The next seven subsections deal with 
drinking fountains (§ 4.1.3(10)); toilet 
facilities (§ 4.1.3(11)); storage, shelving, 
and display units (§ 4.1.3(12)), controls 
and operating mechanisms (§ 4.1.3(13)), 
emergency warning systems (§ 4.1.3(14)), 
detectable warnings (§ 4.1.3(15)), and 
building signage (§ 4.1.3(16)). Paragraph 
11 requires that toilet facilities comply 
with § 4.22, which requires one 
accessible toilet stall (60"X60") in each 
newly constructed restroom. In response 

to public comments, the final rule 
requires that a second accessible stall 
(36"X60'') be provided in restrooms that 
have six or more stalls. 

ADAAG Section 4.1.3(17) establishes 
requirements for accessibility of pay 
phones to persons with mobility 
impairments, hearing impairments 
(requiring some phones with volume 
controls), and those who cannot use 
voice telephones. It requires one interior 
“text telephone” to be provided at any 
facility that has a total of four or more 
public pay phones. (The term "text 
telephone” has been adopted to reflect 
current terminology and changes in 
technology.) In addition, text telephones 
will be required in specific locations, 
such as covered shopping malls, 
hospitals (in emergency rooms, waiting 
rooms, and recovery areas), and 
convention centers. 

Paragraph 18 of Section 4.1.3 generally 
requires that at least five percent of 
fixed or built-in seating or tables be 
accessible. 

Paragraph 19, covering assembly 
areas, specifies the number of 
wheelchair seating spaces and types 
and numbers of assistive listening 
systems required. It requires dispersal of 
wheelchair seating locations in facilities 
where there are more than 300 seats. 
The guidelines also require that at least 
one percent of all fixed seats be aisle 
seats without armrests (or with 
moveable armrests) on the aisle side to 
increase accessibility for persons with 
mobility impairments who prefer to 
transfer from their wheelchairs to fixed 
seating. In addition, the final ADAAG 
requires that fixed seating for a 
companion be located adjacent to each 
wheelchair location. 

Paragraph 20 requires that where 
automated teller machines are provided, 
at least one must comply with section 
4.34, which, among other things, requires 
accessible controls, and instructions and 
other information that are accessible to 
persons with sight impairments. 

Under paragraph 21, where dressing 
rooms are provided, five percent or at 
least one must comply with section 4.35. 

• Section 4.1.5, Additions 

Each addition to an existing building 
or facility is regarded as an alteration 
subject to § § 36.402 through 36.406 of 
subpart D, including the date 
established in § 36.402(a). But additions 
also have attributes of new construction, 
and to the extent that a space or 
element in the addition is newly 
constructed, each new space or element 
must comply with the applicable scoping 
provisions of sections 4.1.1 to 4.1.3 for 
new construction, the applicable 
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technical specifications of sections 4.2 
through 4.34, and any applicable special 
provisions in sections 5 through 10. For 
instance, if a restroom is provided in the 
addition, it must comply with the 
requirements for new construction. 
Construction of an addition does not, 
however, create an obligation to retrofit 
the entire existing building or facility to 
meet requirements for new construction. 
Rather, the addition is to be regarded as 
an alteration and to the extent that it 
affects or could affect the usability of or 
access to an area containing a primary 
function, the requirements in section 
4.1.6(2) are triggered with respect to 
providing an accessible path of travel to 
the altered area and making the 
restrooms, telephones, and drinking 
fountains serving the altered area 
accessible. For example, if a museum 
adds a new wing that does not have a 
separate entrance as part of the 
addition, an accessible path of travel 
would have to be provided through the 
existing building or facility unless it is 
disproportionate to the overall cost and 
scope of the addition as established in 
S 36.403(f). 

• Section 4.1.6, Alterations 

An alteration is a change to a building 
or facility that affects or could affect the 
usability of or access to the building or 
facility or any part thereof. There are 
three general principles for alterations. 
First, if any existing element or space is 
altered, the altered element or space 
must meet new construction 
requirements (section 4.1.6(l)(b)). 
Second, if alterations to the elements in 
a space when considered together 
amount to an alteration of the space, the 
entire space must meet new 
construction requirements (section 
4.1.6(l)(c)). Third, if the alteration affects 
or could affect the usability of or access 
to an area containing a primary 
function, the path of travel to the altered 
area and the restrooms, drinking 
fountains, and telephones serving the 
altered area must be made accessible 
unless it is disproportionate to the 
overall alterations in terms of cost and 
scope as determined under criteria 
established by the Attorney General 
(§ 4.1.6(2)). 

Section 4.1.6 should be read with 
§ § 36.402 through 36.405. Requirements 
concerning alterations to an area 
serving a primary function are 
addressed with greater detail in the 
latter sections than in section 4.1.6(2). 
Section 4.1.6(l)(j) deals with technical 
infeasibility. Section 4.1.6(3) contains 
special technical provisions for 
alterations to existing buildings and 
facilities. 

• Section 4.1.7, Historic Preservation 

This section contains scoping 
provisions and alternative requirements 
for alterations to qualified historic 
buildings and facilities. It clarifies the 
procedures under the National Historic 
Preservation Act and their application to 
alterations covered by the ADA. An 
individual seeking to alter a facility that 
is subject to the ADA guidelines and to 
State or local historic preservation 
statutes shall consult with the State 
Historic Preservation Officer to 
determine if the planned alteration 
would threaten or destroy the historic 
significance of the facility. 

• Sections 4.2 Through 4.35 

Sections 4.2 through 4.35 contain the 
technical specifications for elements 
and spaces required to be accessible by 
the scoping provisions (sections 4.1 
through 4.1.7) and special application 
sections (sections 5 through 10). The 
technical specifications are the same as 
the 1980 version of ANSI A117.1 
standard, except as noted in the text by 
italics. 

• Sections 5 Through 9 

These are special application sections 
and contain additional requirements for 
restaurants and cafeterias, medical care 
facilities, business and mercantile 
facilities, libraries, and transient 
lodging. For example, at least 5 percent, 
but not less than one, of the fixed tables 
in a restaurant must be accessible. 

In section 7, Business and Mercantile, 
paragraph 7.2 (Sales and Service 
Counters, Teller Windows, Information 
Counters) has been revised to provide 
greater flexibility in new construction 
than did the proposed rule. At least one 
of each type of sales or service counter 
where a cash register is located shall be 
made accessible. Accessible counters 
shall be dispersed throughout the 
facility. At coimters such as bank teller 
windows or ticketing counters, 
alternative methods of compliance are 
permitted. A public accommodation may 
lower a portion of the counter, provide 
an auxiliary counter, or provide 
equivalent facilitation through such 
means as installing a folding shelf on the 
front of the counter at an accessible 
height to provide a work surface for a 
person using a wheelchair. 

Section 7.3., Check-out Aisles, 
provides that, in new construction, a 
certain number of each design of check¬ 
out aisle, as listed in a chart based on 
the total number of check-out aisles of 
each design, shall be accessible. The 
percentage of check-outs required to be 
accessible generally ranges from 20% to 
40%. In a newly constructed or altered 

facility with less than 5,000 square feet 
of selling space, at least one of each 
type of check-out aisle must be 
accessible. In altered facilities with 
5,000 or more square feet of selling 
space, at least one of each design of 
check-out aisle must be made accessible 
when altered, imtil the number of 
accessible aisles of each design equals 
the number that would be required for 
new construction. 

• Section 9, Accessible Transient 
Lodging 

Section 9 addresses two types of 
transient lodging; hotels, motels, inns, 
boarding houses, dormitories, resorts, 
and other similar places (sections 9.1 
through 9.4); and homeless shelters, 
halfway houses, transient group homes, 
and other social service establishments 
(section 9.5). The interplay of the ADA 
and Fair Housing Act with respect to 
such facilities is addressed in the 
preamble discussion of the definition of 
“place of public accommodation” in 
§ 36.104. 

The final rule establishes scoping 
requirements for accessibility of newly 
constructed hotels. Four percent of the 
first hundred rooms, and roughly two 
percent of rooms in excess of 100, must 
meet certain requirements for 
accessibility to persons with mobility or 
hearing impairments, and an additional 
identical percentage must be accessible 
to persons with hearing impairments. An 
additional 1% of the available rooms 
must be equipped with roll-in showers, 
raising the actual scoping for rooms 
accessible to persons with mobility 
impairments to 5% of the first himdred 
rooms and 3% thereafter. The final 
ADAAG also provides that when a hotel 
is being altered, one fully accessible 
room and one room equipped with 
visual alarms, notification devices, and 
amplified telephones shall be provided 
for each 25 rooms being altered until the 
number of accessible rooms equals that 
required imder the new construction 
standard. Accessible rooms must be 
dispersed in a manner that will provide 
persons with disabilities with a choice 
of single or multiple-bed 
accommodations. 

In new construction, homeless 
shelters and other social service entities 
must comply with ADAAG; at least one 
type of amenity in each common area 
must be accessible. In a facility that is 
not required to have an elevator, it is not 
necessary to provide accessible 
amenities on the inaccessible floors if at 
least one of each type of amenity is 
provided in accessible common areas. 
The percentage of accessible sleeping 
accommodations required is the same as 
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that required for other places of 
transient lodging. Requirements for 
facilities altered for use as a homeless 
shelter parallel the current MGRAD 
accessibility requirements for leased 
buildings. A shelter located in an altered 
facility must have at least one 
accessible entrance, accessible sleeping 
accommodations in a number equivalent 
to that established for new construction, 
at least one accessible toilet and bath, 
at least one accessible common area, 
and an accessible route connecting all 
accessible areas. All accessible areas in 
a homeless shelter in an altered facility 
may be located on one level. 

Section 10, Transportation Facilities 

Section 10 of ADAAG is reserved. On 
March 20,1991, the ATECB published a 
supplemental notice of proposed 
rulemaking (56 FR11874) to establish 
special access requirements for 
transportation facilities. The 
Department anticipates that when the 
AIBCB issues final guidelines for 
transportation facilities, this part will be 
amended to include those provisions. 

Subpart E—Enforcement 

Because the Department of Justice 
does not have authority to establish 
procedures for judicial review and 
enforcement, subpart E generally 
restates the statutory procedures for 
enforcement. 

Section 36.501 describes the 
procedures for private suits by 
individuals and the judicial remedies 
available. In addition to the language in 
section 308(a)(l} of the Act, § 36.501(a] 
of this part includes the language from 
section 204(a] of the Civil Rights Act of 
1964 (42 U.S.C. 2000a-3(a)) which is 
incorporated by reference in the ADA. A 
commenter noted that the proposed rule 
did not include the provision in section 
204(a] allowing the court to appoint an 
attorney for the complainant and 
authorize the commencement of the civil 
action without the payment of fees, 
costs, or security. That provision has 
been included in the Hnal rule. 

Section 308(a)(1) of the ADA permits a 
private suit by an individual who has 
reasonable grounds for believing that he 
or she is “about to be" subjected to 
discrimination in violation of section 303 
of the Act (subpart D of this part), which 
requires that new construction and 
alterations be readily accessible to and 
usable by individuals with disabilities. 
Authorizing suits to prevent 
construction of facilities with 
architectural barriers will avoid the 
necessity of costly retrofitting that might 
be required if suits were not permitted 
until after the facilities were completed. 
To avoid unnecessary suits, this section 

requires that the individual bringing the 
suit have 'reasonable groimds” for 
believing that a violation is about to 
occur, but does not require the 
individual to engage in a futile gesture if 
he or she has notice that a person or 
organization covered by title III of the 
Act does not intend to comply with its 
provisions. 

Section 36.501(b) restates the 
provisions of section 308(a)(2) of the 
Act, which states that injunctive relief 
for the failure to remove architectural 
barriers in existing facilities or the 
failure to make new construction and 
alterations accessible “shall include” an 
order to alter these facilities to make 
them readily accessible to and usable by 
persons wiA disabilities to the extent 
required by title III. The Report of the 
Energy and Commerce Committee notes 
that “an order to make a facility readily 
accessible to and usable by individuals 
with disabilities is mandatory” under 
this standard. H.R. Rep. No. 485, 101st 
Cong., 2d Sess, pt 4, at 64 (1990). Also, 
injunctive relief shall include, where 
appropriate, requiring the provision of 
an auxiliary aid or service, modification 
of a policy, or provision of alternative 
methods, to the extent required by title 
III of the Act and this part. 

Section 36.502 is based on section 
308(b)(l)(A)(i) of the Act, which 
provides that the Attorney General shall 
investigate alleged violations of title III 
and undertake periodic reviews of 
compliance of covered entities. 
Although the Act does not establish a 
comprehensive administrative 
enforcement mechanism for 
investigation and resolution of all 
complaints received, the legislative 
history notes that investigation of 
alleged violations and periodic 
compliance reviews are essential to 
effective enforcement of title III, and 
that the Attorney General is expected to 
engage in active enforcement and to 
allocate sufficient resources to carry out 
this responsibility. Judiciary Report at 
67. 

Many commenters argued for 
inclusion of more specific provisions for 
administrative resolution of disputes 
arising under the Act and this part in 
order to promote voluntary compliance 
and avoid the need for litigation. 
Administrative resolution is far more 
efficient and economical than litigation, 
particularly in the early stages of 
implementation of complex legislation 
when the specific requirements of the 
statute are not widely understood. The 
Department has added a new paragraph 
(c) to this section authorizing the 
Attorney General to initiate a 
compliance review where he or she has 

reason to believe there may be a 
violation of this rule. 

Section 36.503 describes the 
procedures for suits by the Attorney 
General set out in section 308(b)(1)(B) of 
the Act. If the Department has 
reasonable cause to believe that any 
person or group of persons is engaged in 
a pattern or practice of resistance to the 
full enjoyment of any of the rights 
granted by title III or that any person or 
group of persons has been denied any of 
the rights granted by title III and such 
denial raises an issue of general public 
importance, the Attorney General may 
commence a civil action in any 
appropriate United States district court, 
llie proposed rule provided for suit by 
the Attorney General “or his or her 
designee.” The reference to a “designee” 
has been omitted in the final rule 
because it is imnecessary. The Attorney 
General has delegated enforcement 
authority under the ADA to the 
Assistant Attorney General for Civil 
Rights. 55 FR 40653 (October 4,1990) (to 
be codified at 28 CFR 0.50(1).) 

Section 36.504 describes the relief that 
may be granted in a suit by the Attorney 
General under section 308(b)(2) of the 
Act. In such an action, the court may 
grant any equitable relief it considers to 
be appropriate, including granting 
temporary, preliminary, or permanent 
relief, providing an auxiliary aid or 
service, modification of policy or 
alternative method, or making facilities 
readily accessible to and usable by 
individuals with disabilities, to the 
extent required by title III. In addition, a 
court may award such other relief as the 
court considers to be appropriate, 
including monetary damages to persons 
aggrieved, when requested by the 
Attorney General. 

Furthermore, the court may vindicate 
the public interest by assessing a civil 
penalty against the covered entity in an 
amount not exceeding $50,000 for a first 
violation and not exceeding $100,000 for 
any subsequent violation. Section 
36.504(b) of the rule adopts the standard 
of section 308(b)(3) of the Act. This 
section makes it clear that, in counting 
the number of previous determinations 
of violations for determining whether a 
“first” or “subsequent” violation has 
occurred, determinations in the same 
action that the entity has engaged in 
more than one discriminatory act are to 
be counted as a single violation. A 
“second violation” would not accrue to 
that entity until the Attorney General 
brought another suit against the entity 
and the entity was again held in 
violation. Again, all of the violations 
found in the second suit would be 
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cumulatively considered as a 
“subsequent violation.” 

Section 36.504(c) clariHes that the 
terms “monetary damages" and “other 
relief do not include punitive damages. 
They do include, however, all forms of 
compensatory damages, including out- 
of-pocket expenses and damages for 
pain and suffering. 

Section 36.504(a)(3) is based on 
section 306(b)(2)(C) of the Act, which 
provides that, “to vindicate the public 
interest,” a court may assess a civil 
penalty against the entity that has been 
found to be in violation of the Act in 
suits brought by the Attorney General. 
In addition, § 36.504(d), which is taken 
from section 306(b)(5) of the Act, further 
provides that, in considering what 
amoimt of civil penalty, if any, is 
appropriate, the court shall give 
consideration to “any good faith effort 
or attempt to comply with this part.” In 
evaluating such good faith, the court 
shall consider “among other factors it 
deems relevant, whether the entity could 
have reasonably anticipated the need 
for an appropriate type of auxiliary aid 
needed to accommodate the unique 
needs of a particular individual with a 
disability.” 

The “good faith” standard referred to 
in this section is not intended to imply a 
willful or intentional standard—that is, 
an entity cannot demonstrate good faith 
simply by showing that it did not 
willfully, intentionally, or recklessly 
disregard the law. At the same time, the 
absence of such a course of conduct 
would be a factor a court should weigh 
in determining the existence of good 
faith. 

Section 36.505 states that courts are 
authorized to award attorneys fees, 
including litigation expenses and costs, 
as provided in section 505 of the Act. 
Litigation expenses include items such 
as expert witness fees, travel expenses, 
etc. TTie Judiciary Committee Report 
specifles that such items are included 
under the rubric of “attorneys fees” and 
not “costs” so that such expenses will 
be assessed against a plaintiff only 
under the standard set forth in 
Christiansburg Garment Co. v. Equal 
Employment Opportunity Commission, 
434 U.S. 412 (1978). (Judiciary report at 
73.) 

Section 36.506 restates section 513 of 
the Act, which encourages use of 
alternative means of dispute resolution. 
Section 36.507 explains that, as provided 
in section 506(e) of the Act, a public 
accommodation or other private entity is 
not excused from compliance with the 
requirements of this part because of any 
failure to receive technical assistance. 

Section 36.305 Effective Date 

In general, title III is effective 18 
months after enactment of the 
Americans with Disabilities Act, i.e., 
January 26,1992. However, there are 
several exceptions to this general rule 
contained throughout title III. Section 
36.508 sets forth all of these exceptions 
in one place. 

Paragraph (b) contains the rule on 
civil actions. It states that, except with 
respect to new construction and 
alterations, no civil action shall be 
brought for a violation of this part that 
occurs before July 26,1992, against 
businesses with 25 or fewer employees 
and gross receipts of $1,000,000 or less; 
and before January 26,1993, against 
businesses with 10 or fewer employees 
and gross receipts of $500,000 or less. In 
determining what constitutes gross 
receipts, it is appropriate to exclude 
amounts collected for sales taxes. 

Paragraph (c) concerns transportation 
services provided by public 
accommodations not primarily engaged 
in the business of transporting people. 
The 18-month effective date applies to 
all of the transportation provisions 
except those requiring newly purchased 
or leased vehicles to be accessible. 
Vehicles subject to that requirement 
must be accessible to and usable by 
individuals with disabilities if the 
solicitation for the vehicle is made on or 
after August 26,1990. 

Subpart F—Certification of State Labs 
or Local Building Codes 

Subpart F establishes procedures to 
implement section 308(b)(l)(A)(ii) of the 
Act, which provides that, on the 
application of a State or local 
government, the Attorney General may 
certify that a State law or local building 
code or similar ordinance meets or 
exceeds the minimum accessibility 
requirements of the Act. In enforcement 
proceedings, this certification will 
constitute rebuttable evidence that the 
law or code meets or exceeds the ADA's 
requirements. 

Three signiffcant changes, further 
explained below, were made from the 
proposed subpart, in response to 
comments. First, the State or local 
jurisdiction is required to hold a public 
hearing on its proposed request for 
certification and to submit to the 
Department, as part of the information 
and materials in support of a request for 
certibcation, a transcript of the hearing. 
Second, the time allowed for interested 
persons and organizations to comment 
on the request filed with the Department 
(§ 36.605(a)(1)) has been changed ffom 
30 to 60 days. Finally, a new § 36.608, 

Guidance concerning model codes, has 
been added. 

Section 36.601 establishes the 
definitions to be used for purposes of 
this subpart. Two of the definitions have 
been modified, and a definition of 
“model code” has been added. First, in 
response to a comment, a reference to a 
code “or part thereof has been added 
to the definition of “code.” The purpose 
of this addition is to clarify that an 
entire code need not be submitted if 
only part of it is relevant to 
accessibility, or if the jurisdiction seeks 
certification of only some of the portions 
that concern accessibility. The 
Department does not intend to 
encourage “piecemeal” requests for 
certification by a single jurisdiction. In 
fact, the Department expects that in 
some cases, rather than certifying 
portions of a particular code and 
refusing to certify others, it may notify a 
submitting jurisdiction of deficiencies 
and encourage a reapplication that cures 
those deficiencies, so that the entire 
code can be certified eventually. 
Second, the definition of “submitting 
official” has been modified. The 
proposed rule defined the submitting 
official to be the State or local official 
who has principal responsibility for 
administration of a code. Commenters 
pointed out that in some cases more 
than one code within the same 
jurisdiction is relevant for purposes of 
certification. It was also suggested that 
the Department allow a State to submit 
a single application on behalf of the 
State, as well as on behalf of any local 
jurisdictions required to follow the State 
accessibility requirements. Consistent 
with these comments, the Department 
has added to the definition language 
clarifying that the official can be one 
authorized to submit a code on behalf of 
a jurisdiction. 

A definition of “model code” has been 
added in light of new § 36.608. 

Most commenters generally approved 
of the proposed certification process. 
Some approved of what they saw as the 
Department’s attempt to bring State and 
local codes into alignment with the 
ADA. A State agency said that this 
section will be the backbone of the 
intergovernmental cooperation essential 
if the accessibility provisions of the 
ADA are to be effective. 

Some comments disapproved of the 
proposed process as timeconsuming and 
laborious for the Department, although 
some of these comments pointed out 
that, if the Attorney General certified 
model codes on which State and local 
codes are based, many perceived 
problems would be alleviated. (This 
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point is further addressed by new 
§ 36.608.) 

Many of the comments received from 
business organizations, as well as those 
from some individuals and disability 
rights groups, addressed the relationship 
of the ADA requirements and their 
enforcement, to existing State and local 
codes and code enforcement systems. 
These commenters urged the 
Department to use existing code-making 
bodies for interpretations of the ADA, 
and to actively participate in the 
integration of the ADA into the text of 
the national model codes that are 
adopted by State and local enforcement 
agencies. These issues are discussed in 
preamble section 36.406 under General 
comments. 

Many commenters urged the 
Department to evaluate or certify the 
entire code enforcement system 
(including any process for hearing 
appeals from builders of denials by the 
building code official of requests for 
variances, waivers, or modifications). 
Some urged that certification not be 
allowed in jurisdictions where waivers 
can be granted, unless there is a clearly 
identified decision-making process, with 
written rulings and notice to affected 
parties of any waiver or modification 
request. One commenter urged 
establishment of a dispute resolution 
mechanism, providing for interpretation 
(usually through a building official) and 
an administrative appeals mechanism 
(generally called Boards of Appeal, 
Boards of Construction Appeals, or 
Boards of Review), before certification 
could be granted. 

The Department thoroughly 
considered these proposals but has 
declined to provide for certification of 
processes of enforcement or 
administration of State and local codes. 
The statute clearly authorizes the 
Department to certify the codes 
themselves for equivalency with the 
statute; it would be ill-advised for the 
Department at this point to inquire 
beyond the face of the code and written 
interpretations of it. It would be 
inappropriate to require those 
jurisdictions that grant waivers or 
modifications to establish certain 
procedures before they can apply for 
certification, or to insist that no 
deviations can be permitted. In fact, the 
Department expects that many 
jurisdictions will allow slight variations 
from a particular code, consistent with 
ADAAG itself. ADAAG includes in § 2.2 
a statement allowing departures from 
particular requirements where 
substantially equivalent or greater 
access and usability is provided. Several 
sections specifically allow for 

alternative methods providing 
equivalent facilitation and, in some 
cases, provide examples. (See, e.g., 
section 4.31.9, Text Telephones; section 
7.2(2) (iii). Sales and Service Coimters.) 
Section 4.1.6 includes less stringent 
requirements that are permitted in 
alterations, in certain circumstances. 

However, in an attempt to ensure that 
it does not certify a code that in practice 
has been or will be applied in a manner 
that defeats its equivalency with the 
ADA, the Department will require that 
the submitting official include, with the 
application for certification, any 
relevant manuals, guides, or any other 
interpretive information issued that 
pertain to the code. (§ 36.603(c)(1).) The 
requirement that this information be 
provided is in addition to the NPRM’s 
requirement that the official provide any 
pertinent formal opinions of the State 
Attorney General or the chief legal 
officer of the jurisdiction. 

The first step in the certification 
process is a request for certification, 
filed by a “submitting official” 
(§ 36.603). The Department will not 
accept requests for certification until 
after January 26,1992, the effective date 
of this part. The Department received 
numerous comments from individuals 
and organizations representing a variety 
of interests, urging that the hearing 
required to be held by the Assistant 
Attorney General in Washington, DC, 
after a preliminary determination of 
equivalency (§ 36.605(a)(2)), be held 
within the State or locality requesting 
certification, in order to facilitate greater 
participation by all interested parties. 
While the Department has not modified 
the requirement that it hold a hearing in 
Washington, it has added a new 
subparagraph 36.603(b)(3) requiring a 
hearing within the State or locality 
before a request for certification is filed. 
The hearing must be held after adequate 
notice to the public and must be on the 
record; a transcript must be provided 
with the request for certification. This 
procedure will insure input from the 
public at the State or local level and will 
also insure a Washington, DC, hearing 
as mentioned in the legislative history. 

The request for certification, along 
with supporting documents (§ 36.603(c)), 
must be filed in duplicate with the office 
of the Assistant Attorney General for 
Civil Rights. The Assistant Attorney 
General may request further 
information. The request and supporting 
materials will be available for public 
examination at the office of the 
Assistant Attorney General and at the 
office of the State or local agency 
charged with administration and 
enforcement of the code. The submitting 

official must publish public notice of the 
request for certification. 

Next, under § 36.604, the Assistant 
Attorney General’s office will consult 
with the ATBCB and make a preliminary 
determination to either (1) find that the 
code is equivalent (make a “preliminary 
determination of equivalency”) or (2) 
deny certification. The next step 
depends on which of these preliminary 
determinations is made. 

If the preliminary determination is to 
find equivalency, the Assistant Attorney 
General, under § 36.605, will inform the 
submitting official in writing of the 
preliminary determination and publish a 
notice in the Federal Register informing 
the public of the preliminary 
determination and inviting comment for 
60 days. (This time period has been 
increased from 30 days in light of public 
comment pointing out the need for more 
time within which to evaluate the code.) 
After considering the information 
received in response to the comments, 
the Department will hold an hearing in 
Washington. This hearing will not be 
subject to the formal requirements of the 
Administrative Procedure Act. In fact, 
this requirement could be satisfied by a 
meeting with interested parties. After 
the hearing, the Assistant Attorney 
General’s office will consult again with 
the ATBCB and make a final 
determination of equivalency or a final 
determination to deny the request for 
certification, with a notice of the 
determination published in the Federal 
Register. 

If the preliminary determination is to 
deny certification, there will be no 
hearing (§ 36.606). The Department will 
notify the submitting official of the 
preliminary determination, and may 
specify how the code could be modified 
in order to receive a preliminary 
determination of equivalency. "The 
Department will allow at least 15 days 
for the submitting official to submit 
relevant material in opposition to the 
preliminary denial. If none is received, 
no further action will be taken. If more 
information is received, the Department 
will consider it and make either a final 
decision to deny certification or a 
preliminary determination of 
equivalency. If at that stage the 
Assistant Attorney General makes a 
preliminary determination of 
equivalency, the hearing procedures set 
out in § 36.605 will be followed. 

Section 36.607 addresses the effect of 
certification. First, certification will only 
be effective concerning those features or 
elements that are both (1) covered by 
the certified code and (2) addressed by 
the regulations against which they are 
being certified. For example, if 
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children's facilities are not addressed by 
the Department’s standards, and the 
building in question is a private 
elementary school, certification will not 
be effective for those features of the 
building to be used by children. And if 
the Department’s reg^ations addressed 
equipment but the local code did not, a 
building’s equipment would not be 
covered by the certification. 

In addition, certification will be 
effective only for the particular edition 
of the code that is certified. 
Amendments will not automatically be 
considered certified, and a submitting 
official will need to reapply for 
certification of the changed or 
additional provisions. 

Certification will not be effective in 
those situations where a State or local 
building code official allows a facility to 
be constructed or altered in a manner 
that does not follow the technical or 
scoping provisions of the certified code. 
Thus, if an official either waives an 
accessible element or feature or allows 
a change that does not provide 
equivalent facilitation, the fact that the 
Department has certified the code itself 
will not stand as evidence that the 
facility has been constructed or altered 
in accordance with the minimum 
accessibility requirements of the ADA. 
The Department’s certification of a code 
is effective only with respect to the 
standards in the code; it is not to be 
interpreted to apply to a State or local 
government’s application of the code. 
The fact that the Department has 
certified a code with provisions 
concerning waivers, variances, or 
equivalent facilitation shall not be 
interpreted as an endorsement of 
actions taken pursuant to those 
provisions. 

The final rule includes a new § 36.608 
concerning model codes. It was drafted 
in response to concerns raised by 
numerous commenters, many of which 
have been discussed imder General 
comments (§ 36.406). It is intended to 
assist in alleviating the difficulties 
posed by attempting to certify possibly 
tens of thousands of codes. It is included 
in recognition of the fact that many 
codes are based on, or incorporate, 
model or consensus standards 
developed by nationally recognized 
organizations (e.g., the American 
National Standards Institute (ANSI); 
Building Officials and Code 
Administrators (BOCA) International; 
Council of American Building Officials 
(CABO) and its Board for the 
Coordination of Model Codes (BCMC); 
Southern Building Code Congress 
International (SBCCI)). While the 
Department will not certify or 

“precertify” model codes, as urged by 
some commenters, it does wish to 
encourage the continued viability of the 
consensus and model code process 
consistent with the purposes of the 
ADA. 

The new section therefore allows an 
authorized representative of a private 
entity responsible for developing a 
model code to apply to the Assistant 
Attorney General for review of the code. 
The review process will be informal and 
will not be subject to the procedures of 
§ § 36.602 through 36.607. 'The result of 
the review will take the form of 
guidance from the Assistant Attorney 
General as to whether and in what 
respects the model code is consistent 
with the ADA’s requirements. The 
guidance will not be binding on any 
entity or on the Department; it will 
assist in evaluations of individual State 
or local codes and may serve as a basis 
for establishing priorities for 
consideration of individual codes. The 
Department anticipates that this 
approach will foster further cooperation 
among various government levels, the 
private entities developing standards, 
and individuals with disabilities. 

List of Subjects in 28 CFR Part 36 

Administrative practice and 
procedure. Alcoholism, Americans with 
disabilities. Buildings, Business and 
industry. Civil rights. Consumer 
protection, Drug abuse, Handicapped, 
Historic preservation. Reporting and 
recordkeeping requirements. 

By the authority vested in me as 
Attorney General by 28 U.S.C. 509, 510, 5 
U.S.C. 301, and section 306(b) of the 
Americans with Disabilities Act, Public 
Law 101-336, and for the reasons set 
forth in the preamble. Chapter I of title 
28 of the Code of Federal Regulations is 
amended by adding a new part 36 to 
read as follows; 

PART 36—NONDISCRIMINATION ON 
THE BASIS OF DISABILITY BY PUBLIC 
ACCOMMODATIONS AND IN 
COMMERCIAL FACILITIES 

Subpart A—General 

Sec. 
36.101 Purpose. 
36.102 Application. 
36.103 Relationship to other laws. 
36.104 Definitions. 
36.105-36.200 [Reserved] 

Subpart B—General Requirements 

36.201 General. 
36.202 Activities. 
36.203 Integrated settings. 
36.204 Administrative methods. 
36.205 Association. 
36.206 Retaliation or coercion. 

36.207 Places of public accommodations 
located in private residences. 

36.206 Direct threat. 
36.209 Illegal use of drugs. 
36.210 Smoking. 
36.211 Maintenance of accessible features. 
36.212 Insurance. 
36.213 Relationship of subpart B to subparts 

C and D of this part. 
36.214-36.300 [Reserved] 

Subpart C—Specific Requirementa 

36.301 Eligibility criteria. 
36.302 Modifications in policies, practices, 

or procedimes. 
36.303 Auxiliary aids and services. 
36.304 Removal of barriers. 
36.305 Alternatives to barrier removal. 
36.306 Personal devices and services. 
36.307 Accessible or special goods. 
36.308 Seating in assembly areas. 
36.309 Examinations and courses. 
36.310 Transportation provided by public 

accommodations. 
36.311-36.400 [Reserved] 

Subpart D—New Conatruction and 
Alterationa 

36.401 New construction. 
36.402 Alterations. 
36.403 Alterations; Path of travel. 
36.404 Alterations: Elevator exemption. 
36.405 Alterations: Historic preservation. 
36.406 Standards for new construction and 

alterations. 
36.407-36.500 [Reserved] 

Subpart E—Enforcement 

36.501 Private suits. 
36.502 Investigations and compliance 

reviews. 
36.503 Suit by the Attorney General. 
36.504 Relief. 
36.505 Attorneys fees. 
36.506 Alternative means of dispute 

resolution. 
36.507 Effect of unavailability of technical 

assistance. 
36.508 Effective date. 
36.509-36.600 [Reserved] 

Subpart F—Certification of State Laws or 
Local Building Codes 

36.601 Definitions. 
36.602 General rule. 
36.603 Filing a request for certification. 
36.604 Preliminary determination. 
36.605 Procedure following preliminary 

determination of equivalency. 
36.606 Procedure following preliminary 

denial of certification. 
36.607 Effect of certification. 
36.608 Guidance concerning model codes. 
36.609-36.999 [Reserved] 

Appendix A to Part 36—Standards for 
Accessible Design 

Appendix B to Part 36—Preamble to 
Regulation on Nondiacrimination on the 
Basis of Disability by Public 
Accommodations and in Commercial 
Facilities (Pubiished Juiy 26,1991) 

Authority: 5 U.S.C. 301; 28 U.S.C. 509, 510; 
Pub. L 101-336, 42 U.S.C. 12188. 
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Subpart A—General 

§ 36.101 Purpose. 

The purpose of this part is to 
implement title III of the Americans with 
Disabilities Act of 1990 (42 U.S.C. 12181), 
which prohibits discrimination on the 
basis of disability by public 
accommodations and requires places of 
public accommodation and commercial 
facilities to be designed, constructed, 
and altered in compliance with the 
accessibility standards established by 
this part. 

§ 36.102 Application. 

(a) General. This part applies to any— 
(1) Public accommodation; 
(2) Commercial facility; or 
(3) Private entity that offers 

examinations or courses related to 
applications, licensing, certibcation, or 
credentialing for secondary or 
postsecondary education, professional, 
or trade purposes. 

(b) Public accommodations. (1) The 
requirements of this part applicable to 
public accommodations are set forth in 
subparts B, C, and D of this part. 

(2) The requirements of subparts B 
and C of this part obligate a public 
accommodation only with respect to the 
operations of a place of public 
accommodation. 

(3) The requirements of subpart D of 
this part obligate a public 
accommodation only with respect to— 

(i) A facility used as, or designed or 
constructed for use as, a place of public 
accommodation; or 

(ii) A facility used as, or designed and 
constructed for use as, a commercial 
facility. 

(c) Commercial facilities. The 
requirements of this part applicable to 
commercial facilities are set forth in 
subpart D of this part. 

(d) Examinations and courses. The 
requirements of this part applicable to 
private entities that offer examinations 
or courses as specified in paragraph (a) 
of this section are set forth in § 36.309. 

(e) Exemptions and exclusions. This 
part does not apply to any private club 
(except to the extent that the facilities of 
the private club are made available to 
customers or patrons of a place of public 
accommodation), or to any religious 
entity or public entity. 

§ 36.103 Relationship to other laws. 

(a) Rule of interpretation. Except as 
otherwise provided in this part, this part 
shall not be construed to apply a lesser 
standard than the standards applied 
under title V of the Rehabilitation Act of 
1973 (29 U.S.C. 791) or the regulations 
issued by Federal agencies pursuant to 
that title. 

(b) Section 504. This part does not 
affect the obligations of a recipient of 
Federal financial assistance to comply 
with the requirements of section 504 of 
the Rehabilitation Act of 1973 (29 U.S.C. 
794) and regulations issued by Federal 
agencies implementing section 504. 

(c) Other laws. This part does not 
invalidate or limit the remedies, rights, 
and procedures of any other Federal 
laws, or State or local laws (including 
State common law) that provide greater 
or equal protection for the rights of 
individuals with disabilities or 
individuals associated with them. 

§ 36.104 Definitions. 

For purposes of this part, the term— 
Act means the Americans with 

Disabilities Act of 1990 (Pub. L. 101-336, 
104 Stat. 327, 42 U.S.C. 12101-12213 and 
47 U.S.C. 225 and 611). 

Commerce means travel, trade, traffic, 
commerce, transportation, or 
communication— 

(1) Among the several States; 
(2) Between any foreign country or 

any territory or possession and any 
State; or 

(3) Between points in the same State 
but through another State or foreign 
country. 

Commercial facilities means 
facilities— 

(1) Whose operations will affect 
commerce; 

(2) That are intended for 
nonresidential use by a private entity; 
and 

(3) That are not— 
(i) Facilities that are covered or 

expressly exempted fi’om coverage 
under the Fair Housing Act of 1968, as 
amended (42 U.S.C. 3601-3631); 

(ii) Aircraft; or 
(iii) Railroad locomotives, railroad 

freight cars, railroad cabooses, 
commuter or intercity passenger rail 
cars (including coaches, dining cars, 
sleeping cars, lounge cars, and food 
service cars), any other railroad cars 
described in section 242 of the Act or 
covered under title II of the Act, or 
railroad rights-of-way. For purposes of 
this definition, “rail” and “railroad” 
have the meaning given the term 
“railroad” in section 202(e) of the 
Federal Railroad Safety Act of 1970 (45 
U.S.C. 431(e)). 

Current illegal use of drugs means 
illegal use of drugs that occurred 
recently enough to justify a reasonable 
belief that a person’s drug use is current 
or that continuing use is a real and 
ongoing problem. 

Disability means, with respect to an 
individual, a physical or mental 
impairment that substantially limits one 
or more of the major life activities of 

such individual; a record of such an 
impairment; or being regarded as having 
such an impairment. 

(1) The phrase physical or mental 
impairment means— 

(1) Any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of 
the following body systems: 
neurological; musculoskeletal; special 
sense organs; respiratory, including 
speech organs; cardiovascular; 
reproductive: digestive; genitourinary; 
hemic and lymphatic; skin; and 
endocrine; 

(ii) Any mental or psychological 
disorder such as mental retardation, 
organic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities; 

(iii) The phrase physical or mental 
impairment includes, but is not limited 
to, such contagious and noncontagious 
diseases and conditions as orthopedic, 
visual, speech, and hearing impairments, 
cerebral palsy, epilepsy, muscular 
dystrophy, multiple sclerosis, cancer, 
heart disease, diabetes, mental 
retardation, emotional illness, specific 
learning disabilities, HIV disease 
(whether s3miptomatic or 
asymptomatic), tuberculosis, drug 
addiction, and alcoholism; 

(iv) The phrase physical or mental 
impairment does not include 
homosexuality or bisexuality. 

(2) The phrase major life activities 
means fimctions such as caring for one’s 
self, performing manual tasks, walking, 
seeing, hearing speaking, breathing, 
learning, and working. 

(3) The phrase has a record of such an 
impairment means has a history of, or 
has been misclassified as having, a 
mental or physical impairment that 
substantially limits one or more major 
life activities. 

(4) The phrase is regarded as having 
an impairment means— 

(i) Has a physical or mental 
impairment that does not substantially 
limit major life activities but that is 
treated by a private entity as 
constituting such a limitation; 

(ii) Has a physical or mental 
impairment that substantially limits 
major life activities only as a result of 
the attitudes of others toward such 
impairment; or 

(iii) Has none of the impairments 
defined in paragraph (1) of this 
definition but is treated by a private 
entity as having such an impairment. 

(5) The term disability does not 
include— 

(i) Transvestism, transsexualism, 
pedophilia, exhibitionism, voyeurism, 
gender identity disorders not resulting 
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from physical impairments, or other 
sexual behavior disorders; 

(ii) Compulsive gambling, 
kleptomania, or pyromania; or 

(iii) Psychoactive substance use 
disorders resulting from current illegal 
use of drugs. 

Drug means a controlled substance, as 
dehned in schedules I through V of 
section 202 of the Controlled Substances 
Act (21 U.S.C. 812). 

Facility means all or any portion of 
buildings, structures, sites, complexes, 
equipment, rolling stock or other 
conveyances, roads, walks, 
passageways, parking lots, or other real 
or personal property, including the site 
where the building, property, structiue, 
or equipment is located. 

Illegal use of drugs means the use of 
one or more d^s, the possession or 
distribution of which is unlawful under 
the Controlled Substances Act (21 U.S.C. 
812). The term “illegal use of drugs" 
does not include the use of a drug taken 
under supervision by a licensed health 
care professional, or other uses 
authorized by the Controlled Substances 
Act or other provisions of Federal law. 

Individual with a disability means a 
person who has a disability. The term 
“individual with a disability" does not 
include an individual who is currently 
engaging in the illegal use of drugs, 
when the private entity acts on the basis 
of such use. 

Place of public accommodation means 
a facility, operated by a private entity, 
whose operations affect commerce and 
fall within at least one of the following 
categories— 

(1) An irm, hotel, motel, or other place 
of lodging, except for an establishment 
located within a building that contains 
not more than five rooms for rent or hire 
and that is actually occupied by the 
proprietor of the establishment as the 
residence of the proprietor; 

(2) A restaurant, bar, or other 
establishment serving food or drink; 

(3) A motion picture house, theater, 
concert hall, stadium, or other place of 
exhibition or entertainment; 

(4) An auditorium, convention center, 
lecture hall, or other place of public 
gathering; 

(5) A bakery, grocery store, clothing 
store, hardware store, shopping center, 
or other sales or rental establishment; 

(6) A laundromat, dry-cleaner, bank, 
barber shop, beauty shop, travel service, 
shoe repair service, funeral parlor, gas 
station, office of an accountant or 
lawyer, pharmacy, insurance office, 
professional office of a health care 
provider, hospital, or other service 
establishment; 

(7) A terminal, depot, or other station 
used for specified public transportation; 

(8) A museum, library, gallery, or 
other place of public display or 
collection; 

(9) A park, zoo, amusement park, or 
other place of recreation; 

(10) A nursery, elementary, secondary, 
undergraduate, or postgraduate private 
school, or other place of education; 

(11) A day care center, senior citizen 
center, homeless shelter, food bank, 
adoption agency, or other social service 
center establishment; and 

(12) A gymnasium, health spa, 
bowling alley, golf course, or other place 
of exercise or recreation. 

Private club means a private club or 
establishment exempted from coverage 
imder title II of the Civil Rights Act of 
1964 (42 U.S.C. 20(X)a(e)). 

Private entity means a person or 
entity other than a public entity. 

Public accommodation means a 
private entity that owns, leases (or 
leases to), or operates a place of public 
accommodation. 

Public entity means— 
(1) Any State or local government; 
(2) Any department, agency, special 

purpose district, or other instrumentality 
of a State or States or local government; 
and 

(3) The National Railroad Passenger 
Corporation, and any commuter 
authority (as defined in section 103(8) of 
the Rail Passenger Service Act). (45 
U.S.C. 541) 

Qualified interpreter means an 
interpreter who is able to interpret 
effectively, accurately and impartially 
both receptively and expressively, using 
any necessary specialized vocabulary. 

Readily achievable means easily 
accomplishable and able to be carried 
out without much difficulty or expense. 
In determining whether an action is 
readily achievable factors to be 
considered include— 

(1) The nature and cost of the action 
needed imder this part; 

(2) The overall financial resources of 
the site or sites involved in the action; 
the number of persons employed at the 
site; the effect on expenses and 
resources; legitimate safety 
requirements that are necessary for safe 
operation, including crime prevention 
measures; or the impact otherwise of the 
action upon the operation of the site; 

(3) The geographic separateness, and 
the administrative or fiscal relationship 
of the site or sites in question to any 
parent corporation or entity; 

(4) If applicable, the overall financial 
resources of any parent corporation or 
entity; the overall size of the parent 
corporation or entity with respect to the 
number of its employees; the number, 
type, and location of its facilities; and 

(5) If applicable, the type of operation 
or operations of any parent corporation 
or entity, including the composition, 
structure, and functions of the workforce 
of the parent corporation or entity. 

Religious entity means a religious 
organization, including a place of 
worship. 

Service animal means any guide dog, 
signal dog, or other animal individually 
trained to do work or perform tasks for 
the benefit of an individual with a 
disability, including, but not limited to, 
guiding individuals with impaired 
vision, alerting individuals with 
impaired hearing to intruders or sounds, 
providing minimal protection or rescue 
work, pulling a wheelchair, or fetching 
dropped items. 

Specified public transportation means 
transportation by bus, rail, or any other 
conveyance (other than by aircraft) that 
provides the general public with general 
or special service (including charter 
service) on a regular and continuing 
basis. 

State means each of the several 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the Virgin Islands, the 
Trust Territory of the Pacific Islands, 
and the Commonwealth of the Northern 
Mariana Islands. 

Undue burden means significant 
difficulty or expense. In determining 
whether an action would result in an 
undue burden, factors to be considered 
include— 

(1) The nature and cost of the action 
needed under this part; 

(2) The overall financial resources of 
the site or sites involved in the action; 
the number of persons employed at the 
site; the effect on expenses and 
resources; legitimate safety 
requirements that are necessary for safe 
operation, including crime prevention 
measures; or the impact otherwise of the 
action upon the operation of the site; 

(3) The geographic separateness, and 
the administrative or fiscal relationship 
of the site or sites in question to any 
parent corporation or entity; 

(4) If applicable, the overall financial 
resources of any parent corporation or 
entity; the overall size of the parent 
corporation or entity with respect to the 
number of its employees; the number, 
type, and location of its facilities; and 

(5) If applicable, the type of operation 
or operations of any parent corporation 
or entity, including the composition, 
structure, and functions of the workforce 
of the parent corporation or entity. 
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§§36.105-36.200 [R«Mrved] 

Subpart B—General Requirements 

§ 36.201 Gensral. 

(a) Prohibition of discrimination. No 
indUvidual shall be discriminated against 
on the basis of disability in the full and 
equal enjoyment of the goods, services, 
facilities, privileges, advantages, or 
accommodations of any place of public 
accommodation by any private entity 
who owns, leases (or leases to), or 
operates a place of public 
accommodation. 

(b) Landlord and tenant 
responsibilities. Both the landlord who 
owns the building that houses a place of 
public accommodation and the tenant 
who owns or operates the place of 
public accommodation are public 
accommodations subject to the 
requirements of this part. As between 
the parties, allocation of responsibility 
for complying with the obligations of 
this part may be determined by lease or 
other contract. 

§ 36.202 Activities. 

(a) Denial of participation. A public 
accommodation shall not subject an 
individual or class of individuals on the 
basis of a disability or disabilities of 
such individual or class, directly, or 
through contractual, licensing, or other 
arrangements, to a denial of the 
opportunity of the individual or class to 
participate in or benefit from the goods, 
services, facilities, privileges, 
advantages, or accommodations of a 
place of public accommodation. 

(b) Participation in unequal benefit. A 
public accommodation shall not afford 
an individual or class of individuals, on 
the basis of a disability or disabilities of 
such individual or class, directly, or 
through contractual, licensing, or other 
arrangements, with the opportunity to 
participate in or benefit from a good, 
service, facility, privilege, advantage, or 
accommodation that is not equal to that 
afforded to other individuals. 

(c) Separate benefit. A public 
accommodation shall not provide an 
individual or class of individuals, on the 
basis of a disability or disabilities of 
such individual or class, directly, or 
through contractual, licensing, or other 
arrangements with a good, service, 
facility, privilege, advantage, or 
accommodation that is different or 
separate from that provided to other 
individuals, unless such action is 
necessary to provide the individual or 
class of individuals with a good, service, 
facility, privilege, advantage, or 
accommodation, or other opportunity 
that is as effective as that provided to 
others. 

(d) Individual or class of individuals. 
For purposes of paragraphs (a) through 
(c) of this section, the term “individual 
or class of individuals” refers to the 
clients or customers of the public 
accommodation that enters into the 
contractual, licensing, or other 
arrangement. 

§ 36.203 Integrated settings. 

(a) General. A public accommodation 
shall afford goods, services, facilities, 
privileges, advantages, and 
accommodations to an individual with a 
disability in the most integrated setting 
appropriate to the needs of the 
individual. 

(b) Opportunity to participate. 
Notwithstanding the existence of 
separate or different programs or 
activities provided in accordance with 
this subpart, a public accommodation 
shall not deny an individual with a 
disability an opportunity to participate 
in such programs or activities that are 
not separate or different. 

(c) Accommodations and services. (1) 
Nothing in this part shall be construed 
to require an individual with a disability 
to accept an accommodation, aid, 
service, opportunity, or benefit available 
under this part that such individual 
chooses not to accept. 

(2) Nothing in the Act or this part 
authorizes the representative or 
guardian of an individual with a 
disability to decline food, water, 
medical treatment, or medical services 
for that individual. 

§ 36.204 Administrative methods. 

A public accommodation shall not, 
directly or through contractual or other 
arrangements, utilize standards or 
criteria or methods of administration 
that have the effect of discriminating on 
the basis of disability, or that perpetuate 
the discrimination of others who are 
subject to common administrative 
control. 

§ 36.205 Association. 

A public accommodation shall not 
exclude or otherwise deny equal goods, 
services, facilities, privileges, 
advantages, accommodations, or other 
opportimities to an individual or entity 
because of the known disability of an 
individual with whom the individual or 
entity is known to have a relationship or 
association. 

§ 36.206 Retaliation or coercion. 

(a) No private or public entity shall 
discriminate against any individual 
because that individual has opposed 
any act or practice made unlawful by 
this part, or because that individual 
made a charge, testified, assisted, or 

participated in any manner in an 
investigation, proceeding, or hearing 
under the Act or this part. 

(b) No private or public entity shall 
coerce, intimidate, threaten, or interfere 
with any individual in the exercise or 
enjoyment of, or on account of his or her 
having exercised or enjoyed, or on 
account of his or her having aided or 
encouraged any other individual in the 
exercise or enjoyment of, any right 
granted or protected by the Act or this 
part. 

(c) Illustrations of conduct prohibited 
by this section include, but are not 
limited to: 

(1) Coercing an individual to deny or 
limit the benefits, services, or 
advantages to which he or she is 
entitled under the Act or this part; 

(2) Threatening, intimidating, or 
interfering with an individual with a 
disability who is seeking to obtain or 
use the goods, services, facilities, 
privileges, advantages, or 
accommodations of a public 
accommodation; 

(3) Intimidating or threatening any 
person because that person is assisting 
or encouraging an individual or group 
entitled to claim the rights granted or 
protected by the Act or this part to 
exercise those rights; or 

(4) Retaliating against any person 
because that person has participated in 
any investigation or action to enforce 
the Act or this part. 

§ 36.207 Places of public accommodation 
located in private residences. 

(a) When a place of public 
accommodation is located in a private 
residence, the portion of the residence 
used exclusively as a residence is not 
covered by this part, but that portion 
used exclusively in the operation of the 
place of public accommodation or that 
portion used both for the place of public 
accommodation and for residential 
purposes is covered by this part. 

(b) The portion of the residence 
covered under paragraph (a) of this 
section extends to those elements used 
to enter the place of public 
accommodation, including the 
homeowner’s front sidewalk, if any, the 
door or entryway, and hallways; and 
those portions of the residence, interior 
or exterior, available to or used by 
customers or clients, including 
restrooms. 

§ 36.206 Direct threat 

(a) This part does not require a public 
accommodation to permit an individual 
to participate in or benefit from the 
goods, services, facilities, privileges, 
advantages and accommodations of that 



35596 Federal Register / Vol. 56, No. 144 / Friday, July 26, 1991 / Rules and Regulations 

public accommodation when that 
individual poses a direct threat to the 
health or safety of others. 

(b) Direct threat means a significant 
risk to the health or safety of others that 
cannot be eliminated by a modification 
of policies, practices, or procedures, or 
by the provision of auxiliary aids or 
services. 

(c) In determining whether an 
individual poses a direct threat to the 
health or safety of others, a public 
accommodation must make an 
individualized assessment, based on 
reasonable judgment that relies on 
current medical knowledge or on the 
best available objective evidence, to 
ascertain: the natme, duration, and 
severity of the risk; the probability that 
the potential injury will actually occur, 
and whether reasonable modifications 
of policies, practices, or procedures will 
mitigate the risk. 

§ 36.209 Illegal use of drugs. 

(a) General. (1) Except as provided in 
paragraph (b) of this section, this part 
does not prohibit discrimination against 
an individual based on that individual's 
current illegal use of drugs. 

(2) A public accommodation shall not 
discriminate on the basis of illegal use 
of drugs against an individual who is not 
engaging in current illegal use of drugs 
and who— 

(1) Has successfully completed a 
supervised drug rehabilitation program 
or has otherwise been rehabilitated 
successfully; 

(ii) Is participating in a supervised 
rehabilitation program; or 

(iii) Is erroneously regarded as 
engaging in such use. 

(b) Health and drug rehabilitation 
services. (1) A public accommodation 
shall not deny health services, or 
services provided in connection with 
drug rehabilitation, to an individual on 
the basis of that individual's current 
illegal use of drugs, if the individual is 
otherwise entitled to such services. 

(2) A drug rehabilitation or treatment 
program may deny participation to 
individuals who engage in illegal use of 
drugs while they are in the program. 

(c) Drug testing. (1) This part does not 
prohibit a public accommodation from 
adopting or administering reasonable 
policies or procedures, including but not 
limited to drug testing, designed to 
ensure that an individual who formerly 
engaged in the illegal use of drugs is not 
now engaging in ciurent illegal use of 
drugs. 

(2) Nothing in this paragraph (c) shall 
be construed to encourage, prohibit, 
restrict, or authorize the conducting of 
testing for the illegal use of drugs. 

§ 36.210 Smoking. 

This part does not preclude the 
prohibition of, or the imposition of 
restrictions on, smoking in places of 
public accommodation. 

§ 36.211 Maintenance of acceaaible 
features. 

(a) A public accommodation shall 
maintain in operable working condition 
those features of facilities and 
equipment that are required to be 
readily accessible to and usable by 
persons with disabilities by the Act or 
this part. 

(bj Th-'s section does not prohibit 
isolated or temporary interruptions in 
service or access due to maintenance or 
repairs. 

§ 36.212 Insurance. 

(a) This part shall not be construed to 
prohibit or restrict— 

(1) An insurer, hospital or medical 
service company, health maintenance 
organization, or any agent, or entity that 
administers benefit plans, or similar 
organizations from underwriting risks, 
classifying risks, or administering such 
risks that are based on or not 
inconsistent with State law; or 

(2) A person or organization covered 
by this part from establishing, 
sponsoring, observing or administering 
the terms of a bona fide benefit plan 
that are based on underwriting risks, 
classifying risks, or administering such 
risks that are based on or not 
inconsistent with State law; or 

(3) A person or organization covered 
by this part from establishing, 
sponsoring, observing or administering 
the terms of a bona frde benefit plan 
that is not subject to State laws that 
regulate insurance. 

(b) Paragraphs (a) (1), (2), and (3) of 
this section shall not be used as a 
subterfuge to evade the purposes of the 
Act or this part. 

(c) A public occommodation shall not 
refrse to serve an individual with a 
disability because its insurance 
company conditions coverage or rates 
on the absence of individuals with 
disabilities. 

§ 36.213 Relationship of subpart B to 
subparts C and D of this part 

Subpart B of this part sets forth the 
general principles of nondiscrimination 
applicable to all entities subject to this 
part. Subparts C and D of this part 
provide guidance on the application of 
the statute to speciHc situations. The 
speciHc provisions, including the 
limitations on those provisions, control 
over the general provisions in 
circumstances where both specific and 
general provisions apply. 

§§ 36.214-36.300 [Rasarvad] 

Subpart C—Specific Requirements 

§ 36.301 Eligibility critaria. 

(a) General. A public accommodation 
shall not impose or apply eligibility 
criteria that screen out or tend to screen 
out an individual with a disability or 
any class of individuals with disabilities 
from fully and equally enjoying any 
goods, services, facilities, privileges, 
advantages, or accommodations, unless 
such criteria can be shown to be 
necessary for the provision of the goods, 
services, facilities, privileges, 
advantages, or accommodations being 
offered. 

(b) Safety. A public accommodation 
may impose legitimate safety 
requirements that are necessary for safe 
operation. Safety requirements must be 
based on actual risks and not on mere 
speculation, stereotypes, or 
generalizations about individuals with 
disabilities. 

(c) Charges. A public accommodation 
may not impose a surcharge on a 
particular individual with a disability or 
any group of individuals with 
disabilities to cover the costs of 
measures, such as the provision of 
auxiliary aids, barrier removal, 
alternatives to barrier removal, and 
reasonable modifrcations in policies, 
practices, or procedures, that are 
required to provide that individual or 
group with the nondiscriminatory 
treatment required by the Act or this 
part. 

§ 36.302 Modifications in policies, 
practices, or procedures. 

(a) General. A public accommodation 
shall make reasonable modifications in 
policies, practices, or procedures, when 
the modifications are necessary to 
afford goods, services, facilities, 
privileges, advantages, or 
accommodations to individuals with 
disabilities, imless the public 
accommodation can demonstrate that 
making the modifications would 
fundamentally alter the nature of the 
goods, services, facilities, privileges, 
advantages, or accommodations. 

(b) Specialties—(1) General. A public 
accommodation may refer an individual 
with a disability to another public 
accommodation, if that individual is 
seeking, or requires, treatment or 
services outside of the referring public 
acconunodation's area of specialization, 
and if, in the normal course of its 
operations, the referring public 
accommodation would make a similar 
referral for an individual without a 
disability who seeks or requires the 
same treatment or services. 
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(2) Illustration—medical specialties. 
A health care provider may refer an 
individual with a disability to another 
provider, if that individual is seeking, or 
requires, treatment or services outside 
of the referring provider’s area of 
specialization, and if the referring 
provider would make a similar referral 
for an individual without a disability 
who seeks or requires the same 
treatment or services. A physician who 
specializes in treating only a particular 
condition cannot refuse to treat an 
individual with a disability for that 
condition, but is not required to treat the 
individual for a different condition. 

(c) Service animals—(1) General. 
Generally, a public accommodation 
shall modify policies, practices, or 
procedures to permit Ae use of a service 
animal by an individual with a 
disability. 

(2) Care or supervision of service 
animals. Nothing in this part requires a 
public accommodation to supervise or 
care for a service animal. 

(d) Check-out aisles. A store with 
check-out aisles shall ensure that an 
adequate number of accessible check¬ 
out aisles are kept open during store 
hours, or shall odierwise modify its 
policies and practices, in order to ensure 
that an equivalent level of convenient 
service is provided to individuals with 
disabilities as is provided to others. If 
only one check-out aisle is accessible, 
and it is generally used for express 
service, one way of providing equivalent 
service is to allow persons with mobility 
impairments to make all their purchases 
at that aisle. 

§ 36.303 Auxiliary aids and services. 
(a) General. A public accommodation 

shall take those steps that may be 
necessary to ensure that no individual 
with a disability is excluded, denied 
services, segregated or otherwise 
treated differently than other 
individuals because of the absence of 
auxiliary aids and services, unless the 
public accommodation can demonstrate 
that taking those steps would 
fundamentally alter the nature of the 
goods, services, facilities, privileges, 
advantages, or accommodations being 
offered or would result in an undue 
burden, i.e., signiflcant difficulty or 
expense. 

(b) Examples. The term “auxiliary 
aids and services” includes— 

(1] Qualified interpreters, notetakers, 
computer-aided transcription services, 
written materials, telephone handset 
amplifiers, assistive listening devices, 
assistive listening systems, telephones 
compatible with hearing aids, closed 
caption decoders, open and closed 
captioning, telecommunications devices 

for deaf persons (TDD’s), videotext 
displays, or other effective methods of 
making aurally delivered materials 
available to individuals with hearing 
impairments; 

(2) Qualified readers, taped texts, 
audio recordings, Brailled materials, 
large print materials, or other effective 
methods of making visually delivered 
materials available to individuals with 
visual impairments; 

(3) Acquisition or modification of 
equipment or devices; and 

(4) Other similar services and actions. 
(c) Effective communication. A public 

accommodation shall furnish 
appropriate auxiliary aids and services 
where necessary to ensure effective 
communication with individuals with 
disabilities. 

(d) Telecommunication devices for 
the deaf (TDD’s). (1) A public 
accommodation that offers a customer, 
client, patient, or participant the 
opportunity to make outgoing telephone 
calls on more than an incidental 
convenience basis shall make available, 
upon request, a TDD for the use of an 
individual who has impaired hearing or 
a communication disorder. 

(2) This part does not require a public 
accommodation to use a TDD for 
receiving or making telephone calls 
incident to its operations. 

(e) Closed caption decoders. Places of 
lodging that provide televisions in five 
or more guest rooms and hospitals that 
provide televisions for patient use shall 
provide, upon request, a means for 
decoding captions for use by an 
individual with impaired hearing. 

(f) Alternatives. If provision of a 
particular auxiliary aid or service by a 
public accommodation would result in a 
fundamental alteration in the natiu’e of 
the goods, services, facilities, privileges, 
advantages, or accommodations being 
offered or in an undue burden, i.e., 
significant difficulty or expense, the 
public accommodation shall provide an 
alternative auxiliary aid or service, if 
one exists, that woiild not result in an 
alteration or such burden but would 
nevertheless ensure that, to the 
maximum extent possible, individuals 
with disabilities receive the goods, 
services, facilities, privileges, 
advantages, or accommodations offered 
by the public accommodation. 

§ 36.304 Removal of barriers. 
(a) General. A public accommodation 

shall remove architectural barriers in 
existing facilities, including 
commimication barriers that are 
structural in nature, where such removal 
is readily achievable, i.e., easily 
accomplishable and able to be carried 
out without much difficulty or expense. 

(b] Examples. Examples of steps to 
remove barriers include, but are not 
limited to, the following actions— 

(1) Installing ramps; 
(2) Making curb cuts in sidewalks and 

entrances; 
(3) Repositioning shelves; 
(4) Rearranging tables, chairs, vending 

machines, display racks, and other 
furniture; 

(5) Repositioning telephones; 
(6) Adding raised markings on 

elevator control buttons; 
(7) Installing flashing alarm lights; 
(8) Widening doors; 
(9) Installing offset hinges to widen 

doorways; 
(10) Eliminating a turnstile or 

providing an alternative accessible path; 
(11) Installing accessible door 

hardware; 
(12) Installing grab bars in toilet stalls; 
(13) Rearranging toilet partitions to 

increase maneuvering space; 
(14) Insulating lavatory pipes imder 

sinks to prevent bums; 
(15) Installing a raised toilet seat; 
(16) Installing a full-length bathroom 

mirror, 
(17) Repositioning the paper towel 

dispenser in a bathroom; 
(18) Creating designated accessible 

parking spaces; 
(19) Installing an accessible paper cup 

dispenser at an existing inaccessible 
water fountain; 

(20) Removing high pile, low density 
carpeting; or 

(21) Installing vehicle hand controls. 
(c) Priorities. A public 

accommodation is urged to take 
measures to comply with the barrier 
removal requirements of this section in 
accordance with the following order of 
priorities. 

(1) First, a public accommodation 
should take measures to provide access 
to a place of public accommodation 
from public sidewalks, parking, or public 
transportation. These measures include, 
for example, installing an entrance 
ramp, widening entrances, and 
providing accessible parking spaces. 

(2) Second, a public accommodation 
should take measures to provide access 
to those areas of a place of public 
accommodation where goods and 
services are made available to the 
public. These measures include, for 
example, adjusting the layout of display 
racks, rearranging tables, providing 
Brailled and raised character signage, 
widening doors, providing visual alarms, 
and installing ramps. 

(3) Third, a public accommodation 
should take measures to provide access 
to restroom facilities. These measures 
include, for example, removal of 
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obstructing fumihu« or vending 
machines, widening of doors, 
installation of ramps, providing 
accessible signage, widening of toilet 
stalls, and installation of grab bars. 

(4) Fourth, a public accommodation 
should take any other measures 
necessary to provide access to the 
goods, services, facilities, privileges, 
advantages, or accommodations of a 
place of public accommodation. 

(d) Relationship to alterations 
requirements of subpart D of this part. 
(1) Except as provided in paragraph 
(d)(2] of this section, measures taken to 
comply with the barrier removal 
requirements of this section shall 
comply with the applicable 
requirements for alterations in § 36.402 
and § § 36.404-36.406 of this part for the 
element being altered. The path of travel 
requirements of § 36.403 shall not apply 
to measures taken solely to comply with 
the barrier removal requirements of this 
section. 

(2) If, as a result of compliance with 
the alterations requirements speciH^d in 
paragraph (d)(l] of this section, the 
measures required to remove a barrier 
would not be readily achievable, a 
public accommodation may take other 
readily achievable measures to remove 
the barrier that do not fully comply with 
the specified requirements. Such 
measures include, for example, 
providing a ramp with a steeper slope or 
widening a doorway to a narrower 
width than that mandated by the 
alterations requirements. No measure 
shall be taken, however, that poses a 
significant risk to the health or safety of 
individuals with disabilities or others. 

(e) Portable ramps. Portable ramps 
should be used to comply with this 
section only when installation of a 
permanent ramp is not readily 
achievable. In order to avoid any 
significant risk to the health or safety of 
individuals with disabilities or others in 
using portable ramps, due consideration 
shall be given to safety features such as 
nonslip surfaces, railings, anchoring, 
and strength of materials. 

(f) Selling or serving space. The 
rearrangement of temporary or movable 
structures, such as furniture, equipment, 
and display racks is not readily 
achievable to the extent that it results in 
a significant loss of selling or serving 
space. 

(g) Limitation on barrier removal 
obligations. (1) The requirements for 
barrier removal under § 36.304 shall not 
be interpreted to exceed the standards 
for alterations in subpart D of this part. 

(2) To the extent that relevant 
standards for alterations are not 
provided in subpart D of this part, then 
the requirements of § 36.304 shall not be 

interpreted to exceed the standards for 
new construction in subpart D of this 
part. 

(3) This section does not apply to 
rolling stock and other conveyances to 
the extent that S 36.310 applies to rolling 
stock and other conveyances. 

§ 36.305 Altomativn to barrier removal. 

(a) General. Where a public 
accommodation can demonstrate that 
barrier removal is not readily 
achievable, the public accommodation 
shall not fail to make its goods, services, 
facilities, privileges, advantages, or 
accommodations available through 
alternative methods, if those methods 
are readily achievable. 

(b) Examples. Examples of 
alternatives to barrier removal include, 
but are not limited to, the following 
actions— 

(1) Providing curb service or home 
delivery; 

(2) Retrieving merchandise from 
inaccessible shelves or racks; 

(3) Relocating activities to accessible 
locations; 

(c) Multiscreen cinemas. If it is not 
readily achievable to remove barriers to 
provide access by persons with mobility 
impairments to all of the theaters of a 
multiscreen cinema, the cinema shall 
establish a film rotation schedule that 
provides reasonable access for 
individuals who use wheelchairs to all 
films. Reasonable notice shall be 
provided to the public as to the location 
and time of accessible showings. 

§ 36.306 Personal devices and services. 

This part does not require a public 
accommodation to provide its 
customers, clients, or participants with 
personal devices, such as wheelchairs; 
individually prescribed devices, such as 
prescription eyeglasses or hearing aids; 
or services of a personal nature 
including assistance in eating, toileting, 
or dressing. 

§ 36.307 Accessible or special goods. 

(a) This part does not require a public 
accommodation to alter its inventory to 
include accessible or special goods that 
are designed for, or facilitate use by, 
individuals with disabilities. 

(b) A public accommodation shall 
order accessible or special goods at the 
request of an individual with 
disabilities, if, in the normal course of its 
operation, it makes special orders on 
request for unstocked goods, and if the 
accessible or special goods can be 
obtained from a supplier with whom the 
public accommodation customarily does 
business. 

(c) Examples of accessible or special 
goods include items such as Brailled 

versions of books, books on audio 
cassettes, closed-captioned video tapes, 
special sizes or lines of clothing, and 
special foods to meet particular dietary 
needs. 

S 36.308 Seating In aesembly area*. 

(a) Existing facilities. (1) To the extent 
that it is readily achievable, a public 
accommodation in assembly areas 
shall— 

(1) Provide a reasonable number of 
wheelchair seating spaces and seats 
with removable aisle-side arm rests; and 

(iij Locate the wheelchair seating 
spaces so that they— 

(A) Are dispersed throughout the 
seating area; 

(B) Provide lines of sight and choice of 
admission prices comparable to those 
for members of the general public; 

(C) Adjoin an accessible route that 
also serves as a means of egress in case 
of emergency; and 

(D) Permit individuals who use 
wheelchairs to sit with family members 
or other companions. 

(2) If removal of seats is not readily 
achievable, a public accommodation 
shall provide, to the extent that it is 
readily achievable to do so, a portable 
chair or other means to permit a family 
member or other companion to sit with 
an individual who uses a wheelchair. 

(3) The requirements of paragraph (a) 
of this section shall not be interpreted to 
exceed the standards for alterations in 
subpart D of this part. 

(b) New construction and alterations. 
The provision and location of 
wheelchair seating spaces in newly 
constructed or altered assembly areas 
shall be governed by the standards for 
new construction and alterations in 
subpart D of this part. 

§ 36.309 Examinations and courses. 

(a) General. Any private entity that 
offers examinations or courses related 
to applications, licensing, certification, 
or credentialing for secondary or 
postsecondary education, professional, 
or trade purposes shall offer such 
examinations or courses in a place and 
manner accessible to persons with 
disabilities or offer alternative 
accessible arrangements for such 
individuals. 

(b) Examinations. (1) Any private 
entity offering an examination covered 
by this section must assure that— 

(i) The examination is selected and 
administered so as to best ensure that, 
when the examination is administered 
to an individual with a disability that 
impairs sensory, manual, or speaking 
skills, the examination results 
accurately reflect the individual’s 
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aptitude or achievement level or 
whatever other factor the examination 
purports to measure, rather than 
reflecting the individual's impaired 
sensory, manual, or speaking skills 
(except where those skills are the 
factors that the examination purports to 
measure); 

(ii) An examination that is designed 
for individuals with impaired sensory, 
manual, or speaking skills is offered at 
equally convenient locations, as often, 
and in as timely a manner as are other 
examinations; and 

(iii) The examination is administered 
in facilities that are accessible to 
individuals with disabilities or 
alternative accessible arrangements are 
made. 

(2) Required modifications to an 
examination may include changes in the 
length of time permitted for completion 
of the examination and adaptation of 
the manner in which the examination is 
given. 

(3) A private entity offering an 
examination covered by this section 
shall provide appropriate auxiliary aids 
for persons with impaired sensory, 
manual, or speaking skills, unless that 
private entity can demonstrate that 
offering a particular auxiliary aid would 
fundamentally alter the measmement of 
the skills or knowledge the examination 
is intended to test or would result in an 
undue burden. Auxiliary aids and 
services required by this section may 
include taped examinations, interpreters 
or other effective methods of making 
orally delivered materials available to 
individuals with hearing impairments, 
Brailled or large print examinations and 
answer sheets or qualified readers for 
individuals with visual impairments or 
learning disabilities, transcribers for 
individuals with manual impairments, 
and other similar services and actions. 

(4) Alternative accessible 
arrangements may include, for example, 
provision of an examination at an 
individual’s home with a proctor if 
accessible facilities or equipment are 
unavailable. Alternative arrangements 
must provide comparable conditions to 
those provided for nondisabled 
individuals. 

(c) Courses. (1) Any private entity that 
offers a course covered by this section 
must make such modifications to that 
course as are necessary to ensure that 
the place and manner in which the 
course is given are accessible to 
individuals with disabilities. 

(2) Required modifications may 
include changes in the length of time 
permitted for the completion of the 
course, substitution of specific 
requirements, or adaptation of the 
manner in which the course is 

conducted or course materials are 
distributed. 

(3) A private entity that ofiers a 
course covered by this section shall 
provide appropriate auxiliary aids and 
services for persons with impaired 
sensory, manual, or speaking skills, 
unless the private entity can 
demonstrate that offering a particular 
auxiliary aid or service would 
fundamentally alter the course or would 
result in an undue burden. Auxiliary 
aids and services required by this 
section may include taped texts, 
interpreters or other effective methods 
of making orally delivered materials 
available to individuals with hearing 
impairments, Brailled or large print texts 
or qualified readers for individuals with 
visual impairments and learning 
disabilities, classroom equipment 
adapted for use by individuals with 
manual Impairments, and other similar 
services and actions. 

(4) Courses must be administered in 
facilities that are accessible to 
individuals with disabilities or 
alternative accessible arrangements 
must be made. 

(5) Alternative accessible 
arrangements may include, for example, 
provision of the course through 
videotape, cassettes, or prepared notes. 
Alternative arrangements must provide 
comparable conditions to those 
provided for nondisabled individuals. 

§ 36.310 Transportation provided by 
public accommodations. 

(a) General. (1) A public 
accommodation that provides 
transportation services, but that is not 
primarily engaged in the business of 
transporting people, is subject to the 
general and specific provisions in 
subparts B, C, and D of this part for its 
transportation operations, except as 
provided in this section. 

(2) Examples. Transportation services 
subject to this section include, but are 
not limited to, shuttle services operated 
between transportation terminals and 
places of public accommodation, 
customer shuttle bus services operated 
by private companies and shopping 
centers, student transportation systems, 
and transportation provided within 
recreational facilities such as stadiums, 
zoos, amusement parks, and ski resorts. 

(b) Barrier removal. A public 
accommodation subject to this section 
shall remove transportation barriers in 
existing vehicles and rail passenger cars 
used for transporting individuals (not 
including barriers that can only be 
removed through the retrofitting of 
vehicles or rail passenger cars by the 
installation of a hydraulic or other lift] 

where such removal is readily 
Schievable. 

(c) Requirements for vehicles and 
systems. A public accommodation 
subject to this section shall comply with 
the requirements pertaining to vehicles 
and transportation systems in the 
regulations issued by the Secretary of 
Transportation pursuant to section 306 
of the Act. 

§§36.311-36.400 [RM«rved] 

Subpart D—New Construction and 
Alterations 

§ 36.401 New construction. 

(a) General. (1) Except as provided in 
paragraphs (b) and (c) of this section, 
discrimination for purposes of this part 
includes a failure to design and 
construct facilities for first occupancy 
after January 26,1993, that are readily 
accessible to and usable by individuals 
with disabilities. 

(2) For purposes of this section, a 
facility is designed and constructed for 
first occupancy after January 26,1993, 
only— 

(1) If the last application for a building 
permit or permit extension for the 
facility is certified to be complete, by a 
State, County, or local government after 
January 26,1992 (or, in those 
jurisdictions where the government does 
not certify completion of applications, if 
the last application for a building permit 
or permit extension for the facility is 
received by the State, County, or local 
government after January 26,1992); and 

(ii) If the first certificate of occupancy 
for the facility is issued after January 26, 
1993. 

(b) Commercial facilities located in 
private residences. (1) When a 
commercial facility is located in a 
private residence, the portion of the 
residence used exclusively as a 
residence is not covered by this subpart, 
but that portion used exclusively in the 
operation of the commercial facility or 
that portion used both for the 
commercial facility and for residential 
purposes is covered by the new 
construction and alterations 
requirements of this subpart. 

(2) The portion of the residence 
covered under paragraph (b)(1) of this 
section extends to those elements used 
to enter the commercial facility, 
including the homeowner’s front 
sidewalk, if any, the door or entryway, 
and hallways; and those portions of the 
residence, interior or exterior, available 
to or used by employees or visitors of 
the commercial facility, including 
restrooms. 

(c) Exception for structural 
impracticability. (1) Full compliance 
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with the requirements of this section is 
not required where an entity can 
demonstrate that it is structurally 
impracticable to meet the requirements. 
Full compliance will be considered 
structurally impracticable only in those 
rare circumstances when the unique 
characteristics of terrain prevent the 
incorporation of accessibility featiues. 

(2) If full compliance with this section 
would be structurally impracticable, 
compliance with this section is required 
to the extent that it is not structurally 
impracticable. In that case, any portion 
of the facility that can be made 
accessible shall be made accessible to 
the extent that it is not structiually 
impracticable. 

(3) If providing accessibility in 
conformance with this section to 
individuals with certain disabilities (e.g., 
those who use wheelchairs] would be 
structurally impracticable, accessibility 
shall nonetheless be ensured to persons 
with other types of disabilities (e.g., 
those who use crutches or who have 
sight, hearing, or mental impairments] in 
accordance with this section. 

(d] Elevator exemption. (1] For 
purposes of this paragraph (d]— 

(1] Professional office of a health care 
provider means a location where a 
person or entity regulated by a State to 
provide professional services related to 
the physical or mental health of an 
individual makes such services 
available to the public. The facility 
housing the “professional office of a 
health care provider” only includes floor 
levels housing at least one health care 
provider, or any floor level designed or 
intended for use by at least one health 
care provider. 

(ii] Shopping center or shopping mall 
means— 

(A] A building housing five or more 
sales or rental establishments; or 

(B] A series of buildings on a common 
site, either under common ownership or 
common control or developed either as 
one project or as a series of related 
projects, housing five or more sales or 
rental establishments. For piuposes of 
this section, places of public 
accommodation of the types listed in 
paragraph (5] of the definition of “place 
of public accommodation” in section 
§ 36.104 are considered sales or rental 
establishments. The facility housing a 
“shopping center or shopping mall” only 
includes floor levels housing at least one 
sales or rental establishment, or any 
floor level designed or intended for use 
by at least one sales or rental 
establishment. 

(2] This section does not require the 
installation of an elevator in a facility 
that is less than three stories or has less 
than 3000 square feet per story, except 

with respect to any facility that houses 
one or more of the following: 

(1] A shopping center or shopping 
mall, or a professional office of a health 
care provider. 

(ii] A terminal, depot, or other station 
used for specified public transportation, 
or an airport passenger terminal. In such 
a facility, any area housing passenger 
services, including boarding and 
debarking, loading and unloading, 
baggage claim, dining facilities, and 
other common areas open to the public, 
must be on an accessible route from an 
accessible entrance. 

(3] The elevator exemption set forth in 
this paragraph (d] does not obviate or 
limit, in any way the obligation to 
comply with the other accessibility 
requirements established in paragraph 
(a] of this section. For example, in a 
facility that houses a shopping center or 
shopping mall, or a professional office of 
a health care provider, the floors that 
are above or below an accessible 
ground floor and that do not house sales 
or rental establishments or a 
professional office of a health care 
provider, must meet the requirements of 
this section but for the elevator. 

§ 36.402 Alterations. 

(a] General. (1] Any alteration to a 
place of public accommodation or a 
commercial facility, after January 26, 
1992, shall be made so as to ensure that, 
to the maximum extent feasible, the 
altered portions of the facility are 
readily accessible to and usable by 
individuals with disabilities, including 
individuals who use wheelchairs. 

(2] An alteration is deemed to be 
undertaken after January 26,1992, if the 
physical alteration of the property 
begins after that date. 

(b] Alteration. For the purposes of this 
part, an alteration is a change to a place 
of public accommodation or a 
commercial facility that affects or could 
affect the usability of the building or 
facility or any part thereof. 

(1] Alterations include, but are not 
limited to, remodeling, renovation, 
rehabilitation, reconstruction, historic 
restoration, changes or rearrangement in 
structural parts or elements, and 
changes or rearrangement in the plan 
configuration of walls and full-height 
partitions. Normal maintenance, 
reroofing, painting or wallpapering, 
asbestos removal, or changes to 
mechanical and electrical systems are 
not alterations unless they affect the 
usability of the building or facility. 

(2] If existing elements, spaces, or 
common areas are altered, then each 
such altered element, space, or area 
shall comply with the applicable 
provisions of appendix A to this part. 

(c] To the maximum extent feasible. 
The phrase “to the maximum extent 
feasible,” as used in this section, applies 
to the occasional case where the nature 
of an existing facility makes it virtually 
impossible to comply fully with 
applicable accessibility standards 
through a planned alteration. In these 
circumstances, the alteration shall 
provide the maximum physical 
accessibility feasible. Any altered 
features of the facility that can be made 
accessible shall be made accessible. If 
providing accessibility in conformance 
with this section to individuals with 
certain disabilities (e.g., those who use 
wheelchairs] would not be feasible, the 
facility shall be made accessible to 
persons with other types of disabilities 
(e.g., those who use crutches, those who 
have impaired vision or hearing, or 
those who have other impairments]. 

§ 36.403 Alterations: Path of travel. 

(a] General. An alteration that affects 
or could affect the usability of or access 
to an area of a facility that contains a 
primary function shall be made so as to 
ensure that, to the maximum extent 
feasible, the path of travel to the altered 
area and the restrooms, telephones, and 
drinking fountains serving the altered 
area, are readily accessible to and 
usable by individuals with disabilities, 
including individuals who use 
wheelchairs, unless the cost and scope 
of such alterations is disproportionate to 
the cost of the overall alteration. 

(b] Primary function. A “primary 
function” is a major activity for which 
the facility is intended. Areas that 
contain a primary function include, but 
are not limited to, the customer services 
lobby of a bank, the dining area of a 
cafeteria, the meeting rooms in a 
conference center, as well as offices and 
other work areas in which the activities 
of the public accommodation or other 
private entity using the facility are 
carried out. Mechanical rooms, boiler 
rooms, supply storage rooms, employee 
lounges or locker rooms, janitorial 
closets, entrances, corridors, and 
restrooms are not areas containing a 
primary function. 

(c] Alterations to an area containing a 
primary function. (1] Alterations that 
affect the usability of or access to an 
area containing a primary function 
include, but are not limited to— 

(i] Remodeling merchandise display 
areas or employee work areas in a 
department store; 

(ii] Replacing an inaccessible floor 
surface in the customer service or 
employee work areas of a bank; 

(iii] Redesigning the assembly line 
area of a factory; or 



Federal Register / Vol. 56, No. 144 / Friday, ]uly 26, 1991 / Rules and Regulations 35601 

(iv) Installing a computer center in an 
accounting Hrm. 

(2) For the purposes of this section, 
alterations to windows, hardware, 
controls, electrical outlets, and signage 
shall not be deemed to be alterations 
that affect the usability of or access to 
an area containing a primary function. 

(d) Landlord/tenant: If a tenant is 
making alterations as defined in § 36.402 
that would trigger the requirements of 
this section, those alterations by the 
tenant in areas that only the tenant 
occupies do not trigger a path of travel 
obligation upon the landlord with 
respect to areas of the facility under the 
landlord’s authority, if those areas are 
not otherwise being altered. 

(e) Path of travel. (1) A "path of 
travel” includes a continuous, 
unobstructed way of pedestrian passage 
by means of which the altered area may 
be approached, entered, and exited, and 
which connects the altered area with an 
exterior approach (including sidewalks, 
streets, and parking areas), an entrance 
to the facility, and other parts of the 
facility. 

(2) An accessible path of travel may 
consist of walks and sidewalks, curb 
ramps and other interior or exterior 
pedestrian ramps; clear floor paths 
through lobbies, corridors, rooms, and 
other improved areas; parking access 
aisles; elevators and lihs; or a 
combination of these elements. 

(3) For the purposes of this part, the 
term "path of travel” also includes the 
restrooms, telephones, and drinking 
fountains serving the altered area. 

(f) Disproportionality. (1) Alterations 
made to provide an accessible path of 
travel to the altered area will be deemed 
disproportionate to the overall alteration 
when the cost exceeds 20% of the cost of 
the alteration to the primary fimction 
area. 

(2) Costs that may be counted as 
expenditures required to provide an 
accessible path of travel may include: 

(i) Costs associated with providing an 
accessible entrance and an accessible 
route to the altered area, for example, 
the cost of widening doorways or 
installing ramps; 

(ii) Costs associated with making 
restrooms accessible, such as installing 
grab bars, enlarging toilet stalls, 
insulating pipes, or installing accessible 
faucet controls; 

(iii) Costs associated with providing 
accessible telephones, such as 
relocating the telephone to an accessible 
height, installing amplihcation devices, 
or installing a telecommunications 
device for deaf persons (TOD); 

(iv) Costs associated with relocating 
an inaccessible drinking fountain. 

(g) Duty to provide accessible 
features in the event of 
disproportionality. (1) When the cost of 
alterations necessary to make the path 
of travel to the altered area fully 
accessible is disproportionate to the cost 
of the overall alteration, the path of 
travel shall be made accessible to the 
extent that it can be made accessible 
without incurring disproportionate costs. 

(2) In choosing which accessible 
elements to provide, priority should be 
given to those elements that will provide 
the greatest access, in the following 
order: 

(1) An accessible entrance; 
(ii) An accessible route to the altered 

area; 
(iii) At least one accessible restroom 

for each sex or a single imisex restroom; 
(iv) Accessible telephones; 
(v) Accessible drinking fountains; and 
(vi) When possible, additional 

accessible elements such as parking, 
storage, and alarms. 

(h) Series of smaller alterations. (1) 
The obligation to provide an accessible 
path of travel may not be evaded by 
performing a series of small alterations 
to the area served by a single path of 
travel if those alterations could have 
been performed as a single undertaking. 

(2) (i) If an area containing a primary 
function has been altered without 
providing an accessible path of travel to 
that area, and subsequent alterations of 
that area, or a different area on the 
same path of travel, are undertaken 
within three years of the original 
alteration, the total cost of alterations to 
the primary function areas on that path 
of travel during the preceding three year 
period shall be considered in 
determining whether the cost of making 
that path of travel accessible is 
disproportionate. 

(ii) Only alterations undertaken after 
January 26,1992, shall be considered in 
determining if the cost of providing an 
accessible path of travel is 
disproportionate to the overall cost of 
the alterations. 

§ 36.404 Alterations: Elevator exemption. 

(a) This section does not require the 
installation of an elevator in an altered 
facility that is less than three stories or 
has less than 3,000 square feet per story, 
except with respect to any facility that 
houses a shopping center, a shopping 
mall, the professional office of a health 
care provider, a terminal, depot, or other 
station used for specified public 
transportation, or an airport passenger 
terminal. 

(1) For the piuposes of this section, 
"professional office of a health care 
provider” means a location where a 
person or entity regulated by a State to 

provide professional services related, to 
the physical or mental health of an 
individual makes such services 
available to the public. The facility that 
houses a "professional office of a health 
care provider” only includes floor levels 
housing by at least one health care 
provider, or any floor level designed or 
intended for use by at least one health 
care provider. 

(2) For the purposes of this section, 
shopping center or shopping mall 
means— 

(i) A building housing five or more 
sales or rental establishments; or 

(ii) A series of buildings on a common 
site, connected by a common pedestrian 
access route above or below ^e ground 
floor, that is either under common 
ownership or common control or 
developed either as one project or as a 
series of related projects, housing five or 
more sales or rental establishments. For 
purposes of this section, places of public 
accommodation of the types listed in 
paragraph (5) of the definition of "place 
of public accommodation” in § 36.104 
are considered sales or rental 
establishments. The facility housing a 
"shopping center or shopping mall” only 
includes floor levels housing at least one 
sales or rental establishment, or any 
floor level designed or intended for use 
by at least one sales or rental 
establishment. 

(b) The exemption provided in 
paragraph (a) of this section does not 
obviate or limit in any way the 
obligation to comply with the other 
accessibility requirements established in 
this subpart. For example, alterations to 
floors above or below the accessible 
ground floor must be accessible 
regardless of whether the altered facility 
has an elevator. 

§ 36.405 Alterations: Historic preservation. 

(a) Alterations to buildings or 
facilities that are eligible for listing in 
the National Register of Historic Places 
under the National Historic Preservation 
Act (16 U.S.C. 470 et seq.], or are 
designated as historic under State or 
local law, shall comply to the maximum 
extent feasible with section 4.1.7 of 
appendix A to this part. 

(b) If it is determined under the 
procedures set out in section 4.1.7 of 
appendix A that it is not feasible to 
provide physical access to an historic 
property that is a place of public 
accommodation in a manner that will 
not threaten or destroy the historic 
significance of the building or facility, 
alternative methods of access shall be 
provided pursuant to the requirements 
of subpart C of this part. 
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S 36w406 Standards for new construction 
and alterations. 

(a) New construction and alterations 
subject to this part shall comply with the 
standards for accessible design 
published as appendix A to this part 
(ADAAG). 

(b) The chart in the appendix to this 
section provides guidance to the user in 
reading appendix A to this part 
(ADAAG) together with subparts A 
through D of this part, when determining 
requirements for a particular facility. 

Appendix to § 36.406 

This chart has no effect for purposes 
of compliance or enforcement. It does 
not necessarily provide complete or 
mandatory information. 

Subparts A-0 ADAAG 

Application, 36.102(b)(3): 1. 2. 3, 4.1.1. 
General. public 

accommoda¬ 
tions. 

36.102(c): 
commercial 
facilities. 

36.102(e): public 
entities. 

36.103 (other 
laws). 

36.401 ("for first 
occupartcy”). 

36.402(a) 
(alteratiorrs). 

Oefinitiorfs. 36.104: 3.5 Oefinitiorrs, 
commercial induding: 
facilities. addition. 
factlity, place alteration. 
of public building. 
accomrrxxla- element. 
tion, private facility, space. 
dub, public 

accornrrKXIa- 
tion, public 
entity, 

religious entity. 

Story. 

36.401 (d)(1)ri0. 4.1.6(0, technical 
36.404(a)(2): 
shopping 
center or 
shoppirtg mall. 

36.401 (d)(1)(0. 
36.404(a)(1): 
professional 
office of a 
health care 
provider. 

36.402: 
alteration; 
usability. 

36.402(c): to the 
maximum 
extent 
feasible. 

irrfeasibility. 

New 36.401(a) 4.1.2. 
Construc¬ 
tion:. 

General. 

Subparts A-0 ADAAG 

General. 36.401(b) 

Commercial 
fadlities In 
private 
residences. 

36.207 Places 

of public 

accommoda¬ 
tion in private 

residerK^s. 

4.1.3. 

Work Areas... 4.1.1(3). 
Structural 

Impractica¬ 
bility. 

36.401(c). 4.1.1(5)(a). 

Elevator 36.401(d). 4.1.3(5). 
Exemption. 36.404. 

Other 4.1.1(5), 4.1.3(5) 

Exceptions. and throughout. 
Alterations: 36.401(b): 

General. commercial 
facilities in 
private 
residertces. 

36.402. 4.1.6(1). 
Alterations 

Affecting 

an Area 
Containing 
A Primary 
Furartion; 

Path of 
Travel: 
Dispropor- 

tionality. 

36.403. 4.1.6(2). 

Alterations: 

Special 
Technical 
Provisions. 

4.1.6(3). 

Additions. 36.401-36.405. 4.1.5. 
Historic 

Preserva¬ 
tion. 

36.405. 4.1.7. 

Technical 
Provisions. 

4.2 through 4.35. 

Restaurants 
and 

Cafeterias. 

5. 

Medical Care 
Fadlities. 

6. 

Business and 
Mercantile. 

7. 

8. 
Tramient 

Lodging 
(Hotels, 
Horrreless 
Shelters, 
Etc.). 

9. 

Transporta¬ 
tion 

Facilities. 

[10, Reserved]. 

§§36.407-36.500 [RMerved] 

Subpart E- •Enforcement 

§-36.501 Private suite. 

(a) General. Any person who is being 
subjected to discrimination on the basis 
of disability in violation of the Act or 
this part or who has reasonable grounds 
for believing that such person is about to 
be subjected to discrimination in 
violation of section 303 of the Act or 
subpart D of this part may institute a 
civil action for preventive relief. 
including an application for a permanent 1 

or temporary injimction, restraining 
order, or other order. Upon timely 
application, the court may, in its 
discretion, permit the Attorney General 
to intervene in the civil action if the 
Attorney General or his or her designee 
certifies that the case is of general 
public importance. Upon application by 
the complainant and in such 
circumstances as the court may deem 
just, the court may appoint an attorney 
for such complainant and may authorize 
the commencement of the civil action 
without the payment of fees, costs, or 
security. Nothing in this section shall 
require a person with a disability to 
engage in a futile gesture if the person 
has actual notice ^at a person or 
organization covered by title III of the 
Act or this part does not intend to 
comply with its provisions. 

(b) Injunctive relief. In the case of 
violations of § 36.304, § 36.308, 
§ 36.310(b), § 36.401, § 36.402, § 36.403, 
and § 36.405 of this part, injunctive relief 
shall include an order to alter facilities 
to make such facilities readily 
accessible to and usable by individuals 
with disabilities to the extent required 
by the Act or this part. Where 
appropriate, injunctive relief shall also 
include requiring the provision of an 
auxiliary aid or service, modification of 
a policy, or provision of alternative 
methods, to the extent required by the 
Act or this part. 

§ 36.502 Investigations and compliance 
reviews. 

(a) The Attorney General shall 
investigate alleged violations of the Act 
or this part. 

(b) Any individual who believes that 
he or she or a specific class of persons 
has been subjected to discrimination 
prohibited by the Act or this part may 
request the Department to institute an 
investigation. 

(c) Where the Attorney General has 
reason to believe that there may be a 
violation of this part, he or she may 
initiate a compliance review. 

§ 36.503 Suit by the Attorney General. 

Following a compliance review or 
investigation imder § 36.502, or at any 
other time in his or her discretion, the 
Attorney General may commence a civil 
action in any appropriate United States 
district court if the Attorney General has 
reasonable cause to believe that— 

(a) Any person or group of persons is 
engaged in a pattern or practice of 
discrimination in violation of the Act or 
this part; or 

(b) Any person or group of persons 
has been discriminated against in 
violation of the Act or this part and the 
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discrimination raises an issue of general 
public importance. 

§36.504 Relief. 

(a) Authority of court. In a civil action 
under § 36.503, the court— 

(1) May grant any equitable relief that 
such court considers to be appropriate, 
including, to the extent required by the 
Act or this part— 

(1) Granting temporary, preliminary, or 
permanent relief; 

(ii) Providing an auxiliary aid or 
service, modihcation of policy, practice, 
or procedure, or alternative method; and 

(iii) Making facilities readily 
accessible to and usable by individuals 
with disabilities; 

(2) May award other relief as the court 
considers to be appropriate, including 
monetary damages to persons aggrieved 
when requested by the Attorney 
General; and 

(3) May, to vindicate the public 
interest, assess a civil penalty against 
the entity in an amount 

(i) Not exceeding $50,000 for a first 
violation; and 

(ii) Not exceeding $100,000 for any 
subsequent violation. 

(b) Single violation. For purposes of 
paragraph (a) (3) of this section, in 
determining whether a first or 
subsequent violation has occurred, a 
determination in a single action, by 
judgment or settlement, that the covered 
entity has engaged in more than one 
discriminatory act shall be counted as a 
single violation. 

(c) Punitive damages. For purposes of 
paragraph (a)(2) of this section, the 
terms “monetary damages” and “such 
other relief’ do not include punitive 
damages. 

(d) Judicial consideration. In a civil 
action under § 36.503, the court, when 
considering what amount of civil 
penalty, if any, is appropriate, shall give 
consideration to any good faith effort or 
attempt to comply with this part by the 
entity. In evaluating good faith, the court 
shall consider, among other factors it 
deems relevant, whether the entity could 
have reasonably anticipated the need 
for an appropriate type of auxiliary aid 
needed to accommodate the unique 
needs of a particular individual with a 
disability. 

§ 36.505 Attorneys fees. 

In any action or administrative 
proceeding commenced pursuant to the 
Act or this part, the court or agency, in 
its discretion, may allow the prevailing 
party, other than the United States, a 
reasonable attorney's fee, including 
litigation expenses, and costs, and the 
United States shall be liable for the 

foregoing the same as a private 
individual. 

§ 36.506 Altsmativs means of dispute 
resolution. 

Where appropriate and to the extent 
authorized by law, the use of alternative 
means of dispute resolution, including 
settlement negotiations, conciliation, 
facilitation, mediation, factfinding, 
minitrials, and arbitration, is encouraged 
to resolve disputes arising under the Act 
and this part. 

§ 36.507 Effect of unavailability of 
technical assistance. 

A public accommodation or other 
private entity shall not be excused from 
compliance with the requirements of this 
part because of any failure to receive 
technical assistance, including any 
failure in the development or 
dissemination of any technical 
assistance manual authorized by the 
Act. 

§36.506 Effective date. 

(a) General. Except as otherwise 
provided in this section and in this part, 
this part shall become effective on 
January 26,1992. 

(b) Civil actians. Except for any civil 
action brought for a violation of section 
303 of the Act, no civil action shall be 
brought for any act or omission 
described in section 302 of the Act that 
occurs— 

(1) Before July 26,1992, against 
businesses with 25 or fewer employees 
and gross receipts of $1,000,000 or less. 

(2) Before January 26,1993, against 
businesses with 10 or fewer employees 
and gross receipts of $500,000 or less. 

(c) Transportation services provided 
by public accommodations. Newly 
purchased or leased vehicles required to 
be accessible by § 36.310 must be 
readily accessible to and usable by 
individuals with disabilities, including 
individuals who use wheelchairs, if the 
solicitation for the vehicle is made after 
August 25,1990. 

§§36.509-36.600 [Reserved] 

Subpart F—Certification of State Laws 
or Locai Buiiding Codes 

§ 36.601 Definitions. 

Assistant Attorney General means the 
Assistant Attorney General for Civil 
Rights or his or her designee. 

Certification of equivalency means a 
final certification that a code meets or 
exceeds the minimum requirements of 
title III of the Act for accessibility and 
usability of facilities covered by that 
title. 

Code means a State law or local 
building code or similar ordinance, or 

part thereof, that establishes 
accessibility requirements. 

Model code means a nationally 
recognized document developed by a 
private entity for use by State or local 
jurisdictions in developing codes as 
defined in this section. A model code is 
intended for incorporation by reference 
or adoption in whole or in part, with or 
without amendment, by State or local 
jurisdictions. 

Preliminary determination of 
equivalency means a preliminary 
determination that a code appears to 
meet or exceed the minimum 
requirements of title III of the Act for 
accessibility and usability of facilities 
covered by that title. 

Submitting official means the State or 
local official who— 

(1) Has principal responsibility for 
administration of a code, or is 
authorized to submit a code on behalf of 
a jurisdiction; and 

(2) Files a request for certification 
under this subpart. 

§ 36.602 General rule. 

On the application of a State or local 
government, the Assistant Attorney 
General may certify that a code meets or 
exceeds the minimum requirements of 
the Act for the accessibility and 
usability of places of public 
accommodation and commercial 
facilities under this part by issuing a 
certification of equivalency. At any 
enforcement proceeding under title III of 
the Act, such certification shall be 
rebuttable evidence that such State law 
or local ordinance does meet or exceed 
the minimum requirements of title III. 

§ 36.603 Filing request for certification. 

(a) A submitting official may file a 
request for certification of a code under 
this subpart. 

(b) Before filing a request for 
certification of a code, the submitting 
official shall ensure that— 

(1) Adequate public notice of intention 
to file a request for certification, notice 
of a hearing, and notice of the location 
at which the request and materials can 
be inspected is published within the 
relevant jurisdiction; 

(2) Copies of the proposed request and 
supporting materials are made available 
for public examination and copying at 
the office of the State or local agency 
charged with administration and 
enforcement of the code; and 

(3) The local or State jurisdiction 
holds a public hearing on the record, in 
the State or locality, at which the public 
is invited to comment on the proposed 
request for certification. 
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(c) The submitting official shall 
include the following materials and 
information in support of the request: 

(1) The text of the jurisdiction's code; 
any standard, regulation, code, or other 
relevant document incorporated by 
reference or otherwise referenced in the 
code; the law creating and empowering 
the agency; any relevant manuals, 
guides, or any other interpretive 
information issued that pertain to the 
code; and any formal opinions of the 
State Attorney General or the chief legal 
officer of the jurisdiction that pertain to 
the code; 

(2) Any model code or statute on 
which the pertinent code is based, and 
an explanation of any differences 
between the model and the pertinent 
code; 

(3) A transcript of the public hearing 
required by paragraph (b)(3] of this 
section; and 

(4) Any additional information that 
the submitting official may wish to be 
considered. 

(d) The submitting official shall file 
the original and one copy of the request 
and of supporting materials with the 
Assistant Attorney General. The 
submitting official shall clearly label the 
request as a "request for certification" 
of a code. A copy of the request and 
supporting materials will be available 
for public examination and copying at 
the offices of the Assistant Attorney 
General in Washington, DC. The 
submitting official shall ensure that 
copies of the request and supporting 
materials are available for public 
examination and copying at the office of 
the State or local agency charged with 
administration and enforcement of the 
code. The submitting official shall 
ensure that adequate public notice of the 
request for certification and of the 
location at which the request and 
materials can be inspected is published 
within the relevant jurisdiction. 

(e) Upon receipt of a request for 
certification, the Assistant Attorney 
General may request further information 
that he or she considers relevant to the 
determinations required to be made 
under this subpart. 

§ 36.604 Preliminary determination. 

After consultation with the 
Architectiu-al and Transportation 
Barriers Compliance Board, the 
Assistant Attorney General shall make 
a preliminary determination of 

equivalency or a preliminary 
determination to deny certification. 

§ 36.605 Procedure following preilmlnary 
determination of equivaloncy. 

(a) If the Assistant Attorney General 
makes a preliminary determination of 
equivalency under § 36.604, he or she 
shall inform the submitting official, in 
writing, of that preliminary 
determination. The Assistant Attorney 
General shall also— 

(1) Publish a notice in the Feileral 
Register that advises the public of the 
preliminary determination of 
equivalency with respect to the 
particular code, and invite interested 
persons and organizations, including 
individuals with disabilities, during a 
period of at least 60 days following 
publication of the notice, to file written 
comments relevant to whether a final 
certification of equivalency should be 
issued; 

(2) After considering the information 
received in response to the notice 
described in paragraph (a) of this 
section, and after publishing a separate 
notice in the Federal Register, hold an 
informal hearing in Washington, DC at 
which interested persons, including 
individuals with disabilities, are 
provided an opportunity to express their 
views with respect to the preliminary 
determination of equivalency; and 

(b) The Assistant Attorney General, 
after consultation with the Architectural 
and Transportation Barriers Compliance 
Board, and consideration of the 
materials and information submitted 
pursuant to this section and § 36.603, 
shall issue either a certification of 
equivalency or a final determination to 
deny the request for certification. He or 
she shall publish notice of the 
certification of equivalency or denial of 
certification in the Federal Register. 

§ 36.606 Procedure following preliminary 
denial of certification. 

(a) If the Assistant Attorney General 
makes a Preliminary determination to 
deny certification of a code under 
§ 36.604, he or she shall notify the 
submitting official of the determination. 
The notification may include 
specification of the manner in which the 
code could be amended in order to 
qualify for certification. 

(b) The Assistant Attorney General 
shall allow the submitting official not 
less than 15 days to submit data, views, 
and arguments in opposition to the 
preliminary determination to deny 

certification. If the submitting official 
does not submit materials, the Assistant 
Attorney General shall not be required 
to take any further action. If the 
submitting official submits materials, the 
Assistant Attorney General shall 
evaluate those materials and any other 
relevant information. After evaluation of 
any newly submitted materials, the 
Assistant Attorney General shall make 
either a final denial of certification or a 
preliminary determination of 
equivalency. 

§ 36.607 Effect of certification. 
(a) (l) A certification shall be 

considered a certification of equivalency 
only with respect to those features or 
elements that are both covered by the 
certified code and addressed by the 
standards against which equivalency is 
measured. 

(2) For example, if certain equipment 
is not covered by the code, the 
determination of equivalency cannot be 
used as evidence with respect to the 
question of whether equipment in a 
building built according to the code 
satisfies the Act’s requirements with 
respect to such equipment. By the same 
token, certification would not be 
relevant to construction of a facility for 
children, if the regulations against which 
equivalency is measured do not address 
children’s facilities. 

(b) A certification of equivalency is 
effective only with respect to the 
particular edition of the code for which 
certification is granted. Any 
amendments or other changes to the 
code after the date of the certified 
edition are not considered part of the 
certification. 

(c) A submitting official may reapply 
for certification of amendments or other 
changes to a code that has already 
received certification. 

§ 36.608 Guidance concerning model 
codes. 

Upon application by an authorized 
representative of a private entity 
responsible for developing a model 
code, the Assistant Attorney General 
may review the relevant model code and 
issue guidance concerning whether and 
in what respects the model code is 
consistent with the minimum 
requirements of the Act for the 
accessibility and usability of places of 
public accommodation and commercial 
facilities under this part. 

§§ 36.609-36.999 [Resorvod] 
BILUNO CODE 4410-01-M 
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PURPOSE. 2. GENERAL. 

This document sets guidelines for accessibility to 
places of public accommodation and commercial 
facilities by indiitlduals with disabilities. These 
guidelines are to be applied during the design, ' 
construction, and alteration of such buildings 
and facilities to the extent required by regula¬ 
tions issued by Federal agencies, including the 
Department of Justice, under the Americans 
with Disabilities Act of 1990. 

The technical specifications 4.2 through 4.35. of 
these guidelines are the same as those of the 
American National Standard Institute’s docu¬ 
ment A117.1-1980. except as noted in this text 
by italics. Howeuer. sections 4.1.1 through 4.1.7 
and sections 5 through 10 are different from 
ANSI A117.1 in their entirety and are printed in 
standard type. 

The illustrations and text of ANSI A117.1 are 
reproduced with permission from the American 
National Standards Institute. Copies of the 
standard may be purchased from the American 
National Standards Institute at 1430 Broadway. 
New York. New York 10018. 

2.1 Provisions for Adults. The spectfica- 
tions in these guidelines are based upon adult 
dimensions and anthropometries. 

2.2* Equivalent Facilitation. Departures 
from particular technical and scoping require¬ 
ments of this guideline by the use of other 
designs and technologies are permitted where 
the altematiue designs and technologies used 
will provide substantially equivalent or greater 
access to and usability of the facQity. 

3. BaSCELLANEOUS 
- INSTRUCTIONS AND 

DEFINITIONS. 

3.1 Graphic Conventions. Graphic 
conventions are shown in Table 1. Dimensions 
that are not marked minimum or maximum are 
absolute, unless otherwise indicated in the text 
or captions. 

Table! 
Gnqihic Conventions 

Convention Description 

9 36 
230 915 

Typical dimension line showing (J.S. customaiy units 
(in inches) above the line and SI units (in millimeters) 
below 

Dimensions for short distances indicated on 
extended line 

Dimension line showing alternate dimensions 
required 

Direction of approach 

Maximum 

Minimum 

Boundary of clear floor area 

Centerline 
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Bntldlny. Any Structure used and Intended for 
supporting or sheltering any use or occupancy. 

fMrciilatton Path. An exterior or Interior way 
of passage from one place to another for pedes¬ 
trians. including, but not limited to. walks, 
hallways, courtyards, stairways, and stair 
landings. 

ClfigCft Unobstructed. 

Clear Floor Space. The minimum unobstnicted 
floor or ground space required to accommodate a 
single, stationary wheelchair and occupant 

Closed Circuit Telephone. A telephone with 
dedicated Itne(s) such as a house phone, cour¬ 
tesy phone or phone that must be used to gain 
entrance to a facility. 

rommon itm. Refers to those interior and 
exterior rooms, spaces, or elements that are 
made available for the use of a restricted group 
of people (for example, occupants of a homeless 
shelter, the occupants of an ofRce building, or 
the guests of such occupants). 

Cross Slope. The slope that is perpendicular to 
the direction of travel (see runriing slope). 

Cnrh Ramn. A short ramp cutting through a 
curb or built up to it. 

Detectable Warning. A standardized surface 
feature built In or applied to walking surfaces or 
other elements to warn visually impaired people 
of hazards on a circulation path. 

PwelHng Unit. A Single unit which provides a 
kitchen or food preparation area, in addition to 
rooms and spaces for living, bathing, sleeping, 
and the like. Dwelling units include a single 
family home or a townhouse used as a transient 
group home: an apartment building used as a 
shelter, guestrooms tn a hotel that provide 
sleeping accomrnodatUms and food preparation 
areas: and other similar facUtties used on a 
transient basis. For purposes of these gulde- 
Unes, use of the term ‘Dwelling Unit’ does not 
imply the unit is used as a residence. 

Egress. of. A continuous and unob¬ 
structed way of exit travel from any point in a 
building or facility to a public way. A means of 
egress comprises verti^ and horizontal travel 

and may include intervening room spaces, 
doorways, hallways, corridors, passageways, 
balconies, ramps, stairs, enclosures, lobbies, 
horizontal exits, courts and yards. An accessible 
means of egress is one that complies with these 
guidelines and does not Include stairs, steps, or 
escalators. Areas of rescue assistance or evacu¬ 
ation levators may be Included as part of 
accessible means of egress. 

Element. An architectural or mechanical compo¬ 
nent of a building, facOity. space, or sUe. e.g., 
telephone, curb ramp, door, drinking fountain, 
seeding, or weder closet 

Entrance. Any access point to a budding or 
portion of a budding or facility used for the 
purpose of entering. An entrance includes the 
approach walk, the vertical access leading to 
the entrance platform, the entrance platform 
itself, vestibules tfprovided, the entiy doorfs) 
or gatels), and the hardware of the entry dooHs) 
or gatels). 

Facilitu. Ad or any portion of buddings, struc¬ 
tures, site improvemerds, complexes, equipment 
roads, walks, passageways, parking lots, or 
other real or personal property located on a sUe. 

Ground Floor. Any occupiable floor less than 
one story above or below grade with direct 
access to grade. A building or facility always 
has at least one ground floor and may have 
more than one ground floor as where a splU 
level entrance has been provided or where a 
budding is budt into a hdlside. 

Mezzanine or Meexanine Floor. That portion 
of a story which is an intermediate floor level 
placed within the story and having occupiable 
space above and below its floor. 

Miirfc#>rf Crossing. A crosswalk or other iden- 
UAed path Intended for pedestrian use in 
crossing a vehicular way. 

Mnltifamllv DwclUntf. Any building containing 
more than two dwelling units. 

Occupiable. A room or enclosed space designed 
for human occupancy in which Individuals 
congregate for amusement, educational or 
similar purposes, or tn which occupants are 
engaged at labor, and which is equipped with 
means of egress, light, and ventilation. 

3 
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Operable Part. A part of a piece of equ^nnent 
or appliance used to insert or withdraw objects, 
or to activate, deactivate, or adjust the equip¬ 
ment or appliance (for example, coin slot, 
pushbutton, handle). 

Path ofTnweL (Reserved). 

Power-^tlHff** P******- A door used for human 
passage with a mechanism that helps to open 
the door, or relieves the opening resistance of a 
door, upon the activation of a switch or a 
continued force applied to the door Itself. 

Public Iiae. Describes interior or exterior 
rooms or spaces that are made available to the 
general public. Public use may be provided at a 
building or facility that is privately or publicly 
owned. 

Wamu- A walking surface which has a running 
slope greater than 1:20. 

Wwnniny Slope. The slope that is paraUel to 
the direction of travel (see cross slope). 

Service Entrance. An entrance intended 
primarily for delivery of goods or services. 

siyiriayg. Displayed verbal, symbolic, tactile, 
and pictorial information. 

Site. A parcel of land bounded by a property 
line or a designated portion of a public right-of- 
way. 

Site Improvement. Landscaping, paving for 
pedestrian and vehicular ways, outdoor light¬ 
ing. recreational facilities, and the like, added 
to a site. 

aiccntntf Accommodationa. Rooms in which 
people sleep; for example, dormitory and hotel 
or motel guest rooms or suites. 

SbocBa a definable area, e.g., room, toilet room, 
hall assembly area, entrance, storage room, 
alcove, courtyard, or lobby. 

Story. That portion of a buOding included 
between the upper surface of a floor and upper 
surface of the floor or roof next above. If such 

portion of a buildtng does not include occupiable 
space, it is not considered a story for purposes 
of these guiddines. There may be more than one 
floor level within a story as tn the case of a 
mezzardne or mezzanines. 

Stmctnrsl Prsinc. The Structural frame shall 
be considered to be the columns and the 
girders, beams, trusses and spandrels having 
direct connections to the columns and all other 
members which are essential to the stability of 
the building as a whole. 

Tactile. Describes an object that can be 
perceived using the sense of touch. 

Text Telephone. Machinery or equipment that 
employs interacOue graphic lie., typed) commu¬ 
nications through the transmission of coded 
signals across the standard telephone network. 
Text telephones can indude, for example, 
devices known as TDD’s (telecommunication 
display devices or telecommunication devices 
for derfpersons) or computers. 

Transient Lodging. A building, facility, or 
portion thereof, exduding inpatient medical care 
facHiiies, that contains one or more dweUing 
units or sleeping accommodations. Transient 
lodging may indude, but is not limited to, 
resorts, group homes, hotds, motels, and 
dormitories. 

v<»hiffiiiar Wav. A route intended for vehicular 
trafllc. such as a street, driveway, or parking 
lot. 

Walk. An exterior pathway with a prepared 
surface intended for pedestrian use. including 
general pedestrian areas such as plazas and 
courts. 

NOTE; Sections 4.1.1 through 4.1.7 are differ¬ 
ent from ANSI A117.1 in their entirety and are 
printed in standard type (ANSI A117.1 does not 
include scoping provisions). 
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4.0 AccesBlUe Elements and Spaces: Scope and Technical Requirements 

4. ACCESSIBLE ELEBIENTS 
AND SPACES: SCOPE AND 
TECHNICAL 
REQUIREBIENTS. 

sites and equipment directly associated with 
the actual processes of construction, such as 
scaffolding, bridging, materials hoists, or 
construction trailers are not included. 

(5) General Exceptions. 

4.1 Minimum Requirements 

4.1.1* .^ypllcatlon. 

(1) General. All areas of newty designed or 
newly constructed buildings and facilities 
required to be accessible by 4.1.2 and 4.1.3 
and altered portions of existing buildings and 
facilities required to be accessible by 4.1.6 shall 
comply with these guidelines. 4.1 through 4.35. 
unless otherwise provided in this section or as 
modified in a special application section. 

(2) Application Based on Building Use. 
Special application sections 5 through 10 
provide additional requirements for restaurants 
and cafeterias, medical care facilities, business 
and mercantile, libraries, accessible transient 
lodging, and transportation facilities. When a 
building or facility contains more than one use 
covered by a special application section, each 
portion shall comply with the requirements for 
that use. 

(3) * Areas Used Only by Employees as Work 
Areas. Areas that are used only as work areas 
shall be designed and constructed so that 
individuals with disabilities can approach, 
enter, and exit the areas. These guidelines do 
not require that any areas used only as work 
areas be constructed to permit maneuvering 
within the work area or be constructed or 
equipped (i.e.. with racks or shelves) to be 
accessible. 

(4) Temporary Structures. These guidelines 
cover temporary buildings or facilities as well 
as permanent facilities. Temporary buildings 
and facilities are not of permanent construction 
but are extensively used or are essential for 
public use for a period of time. Examples of 
temporary buildings or facilities covered by 
these guidelines Include, but are not limited to; 
reviewing stands, temporary classrooms, 
bleacher areas, exhibit areas, temporary bank¬ 
ing facilities, temporary health screenirig 
services, or tempxirary safe pedestrian passage¬ 
ways around a construction site. Structures. 

(a) In new construction, a person or entity 
is not required to meet fully the requirements 
of these guidelines where that person or entity 
can demonstrate that it is structural^ imprac¬ 
ticable to do so. Full compliance will be consid¬ 
ered structurally impracticable only in those 
rare circumstances when the unique character¬ 
istics of terrain prevent the incorporation of 
accessibility features. If fuU compliance with 
the requirements of these guidelines is struc¬ 
turally impracticable, a person or entity shaU 
comply with the requirements to the extent it Is 
not structuraUy impracticable. Any portion of 
the building or facility which can be made 
accessible shall comply to the extent that it is 
not structurally impracticable. 

(b) Accessibility is not required to (i) obser¬ 
vation galleries used primarily for security 
purposes; or (11) in non-occupiable spaces 
accessed only by ladders, catwalks, crawl 
spaces, very narrow passageways, or freight 
(non-passenger) elevators, and frequented only 
by service personnel for repair purposes: such 
spaces include, but are not limited to. elevator 
pits, elevator penthouses, piping or equipment 
catwalks. 

4.1.2 Accessible Sites and Exterior 
Facilities: New Construction. An acces¬ 
sible site shall meet the following minimum 
requirements: 

(1) At least one accessible route complying 
with 4.3 shall be provided within the boundary 
of the site from public transportation stops, 
accessible parking spaces, passenger loading 
zones if provided, and public streets or side¬ 
walks. to an accessible building entrance. 

(2) At least one accessible route complying 
with 4.3 shall connect accessible buUd^s, 
accessible facilities, accessible elements, and 
accessible spaces that are on the same site. 

(3) All objects that protrude from surfaces 
or posts into circulation paths shall comply 
with 4.4. 

5 



35612_Federal Register / Vol. 56, No. 144 / Friday, July 26,1991 / Rules and Regxilations 

4.1.2 Accc—Ible Sites and Eztcriat’ Facilities: New Construction 

(4) Ground surfaces along accessible routes 
and in accessible spaces shall comply with 4.5. 

(5) (a) If parking spaces are provided for self- 
paiking by employees or vlsttors. or both, then 
accessible spaces complying with 4.6 shall be 
provided In each such parking area In conform¬ 
ance with the table below. Spaces required by 
the table need not be provided In the particular 
lot. They may be provided In a different location 
If equivalent or greater accessibility. In terms 
distance from an accessible entrance, cost and 
convenience is ensured. 

Required 
Total Parking Iflnlmnm Number 

In Lot of Accessible Spaces 

1 to 25 1 
26 to 50 2 
51 to 75 3 
76 to 100 4 

101 to 150 5 
151 to 200 6 
201 to 300 7 
301 to 400 8 
401 to 500 9 
501 to 1000 2 percent of total 

1001 i auld over 20 plus 1 for each 
100 over 1000 

Ebocept as provided In (b), access aisles adjacent 
to accessible spaces shall be 60 In (1525 mm) 
wide minimum. 

(b) One In every eight accessible spaces, but 
not less than one, shall be served by an access 
aisle 96 In (2440 mm) wide minimum and shall 
be designated “van accessible” as required by 
4.6.4. The vertical clearance at such spaces 
shall comply with 4.6.5. All such spaces may 
be grouped on one level of a parklrig structure. 

EXCEPTION: Provision of all required parking 
spaces In conformance with ‘Universal Parking 
Elesign” (see appendix A4.6.3) is permitted. 

(c) If passenger loading zones are provided, 
then at least one passenger loading zone shall 
comply with 4.6.6. 

(d) At facilities providing medical care and 
other services for persons with mobility Impair¬ 
ments. parking spaces complying with 4.6 shall 

be provided In accordance with 4.1.2(5)(a) 
except as folkws: 

(I) Outpatient units and facilities: 10 
percent of the total number of parking spaces 
provided serving each such outpatient unit or 
facilit3r; 

(II) Units and facilities that specialize in 
treatment or services for persons with mobility 
Impairments: 20 percent of the total number of 
parking spaces provided serving each such unit 
or facility. 

(e)*Valet parking: Valet parking facilities 
shall provide a passenger loading zone comply¬ 
ing with 4.6.6 located on an accessible route to 
the entrance of the facility. Paragraphs 5(a), 
5(b), and 5(d) of this section do not apply to 
valet parking facilities. 

(6) If toilet facilities are provided on a site, 
then each such public or common use toilet 
facility shall ccxnply with 4.22. If bathing 
facilities are provided on a site, then each such 
public or common use bathing facility shall 
comply with 4.23. 

For single user portable toilet or bathing units 
clustered at a single location, at least 5% but 
no less than one toilet unit or bathing unit 
complying with 4.22 or 4.23 shall be Installed 
at each cluster whenever typical Inaccessible 
units are provided. Accessible units shall be 
identified by the International Symbol of 
Accessibility. 

EXCEPTION: Portable toilet units at construc¬ 
tion sites used exclusively by construction 
personnel are not required to comply with 
4.1.2(6). 

(7) Building Signage. Signs which designate 
permanent rooms and spaces shall comply with 
4.30.1, 4.30.4, 4.30.5 and 4.30.6. Other signs 
which provide direction to. or information 
about, functional spaces of the building shall 
compty with 4.30.1, 4.30.2, 4.30.3, and 4.30.5. 
Elements and spaces of accessible facilities 
which shall be identified by the International 
Symbol of Accessibility and which shall comply 
with 4.30.7 are: 

(a) Parking spaces designated as reserved 
for Individuals with disabilities; 
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4.1.3 Accessible Buildings: New Construction 

(b) Accessible passenger loading zones; 

(c) Accessible entrances when not all are 
accessible (Inaccessible entrances shall have 
directional signage to indicate the route to the 
nearest accessible entrance); 

(d) Accessible toilet and bathing facilities 
when not all are accessible. 

4.1.3 Accessible Buildings: New 
Construction. Accessible buildings and 
facilities shall meet the following minimum 
requirements; 

(1) At least one accessible route complying 
with 4.3 shall connect accessible building or 
facility entrances with all accessible spaces and 
elements within the building or facility. 

(2) AU objects that overhang or protrude Into 
circulation paths shall comply with 4.4. 

(3) Ground and floor surfaces along acces¬ 
sible routes and In accessible rooms and 
spaces shall comply with 4.5. 

(4) Interior and exterior stairs connecting 
levels that are not connected by an elevator, 
ramp, or other accessible means of vertical 
access shall comply with 4.9. 

(5) * One passenger elevator complying with 
4.10 shall serve each level. Including mezza¬ 
nines. In all multl-stoiy buildings and facilities 
unless exempted below. If more than one 
elevator is provided, each full passenger eleva¬ 
tor shall comply with 4.10. 

EXCEPTION 1: Elevators are not required in 
facilities that are less than three stories or that 
have less than 3000 square feet per stoiy 
unless the building is a shopping center, a 
shopping mall, or the professional ofilce of a 
health care provider, or another type of facility 
as determined by the Attorney General. The 
elevator exemption set forth in this paragraph 
does not obviate or limit in any way the obliga¬ 
tion to comply with the other accessibility 
requirements established In section 4.1.3. For 
example, floors above or below the accessible 
ground floor must meet the requirements of 
this section except for elevator service. If toilet 
or bathing facilities are provided on a level not 
served by an elevator, then toilet or bathing 
facilities must be provided on the accessible 

groimd floor. In new construction if a building 
or facility is eligible for this exemption but a 
full passenger elevator Is nonethdess planned, 
that elevator shall meet the requirements of 
4.10 and shall serve each level In the building. 
A full passenger elevator that provides service 
from a garage to onty one level of a building or 
facility is not required to serve other levels. 

EXCEPTION 2: Elevator pits, elevator 
penthouses, mechanical rooms, piping or 
equipment catwalks are exempted from this 
requirement. 

EXCEPTION 3: Accessible ramps complying 
with 4.8 may be used in lieu of an elevator. 

EXCEPTION 4: Platfonn lifts (wheelchair lifts) 
complying with 4.11 d* this guideline and 
applicable state or local codes may be used in 
lieu of an elevator only under the following 
conditions: 

(a) To provide an accessible route to a 
performing area in an assembly occupancy. 

(b) To compty with the wheelchair viewing 
position llne-(^-slght and dispersion require¬ 
ments of 4.33.3. 

(c) To provide access to Incidental 
occupiable spaces and rooms which are not 
open to the general public and which house 
no more than five persons, including but not 
limited to equipment control rooms and pro¬ 
jection booths. 

(d) To provide access where existing site 
constraints or other constraints make use of a 
ramp or an elevator infeasible. 

(6) Windows: (Reserved). 

(7) Doors: 

(a) At each accessible entrance to a building 
or facility, at least one door shall comply vdth 
4.13. 

(b) Within a building or facility, at least 
one door at each accessible space shall compty 
with 4.13. 

(c) Each door that is an element of an 
accessible route shall compty with 4.13. 
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^4.1.3 Accessible BuUdliigs: New Construction 

(d) Each door required 4.3.10, Egress, 4.30.2. 4.30.3. and 4.30.5, which Indicates the 
shall compfy with 4.13. location of the nearest accessible entrance. 

(8) In new construction, at a minimum, the (9)* In buildings or facilities, or portions of 
requirements In (a) and (b) below shall be buildings or facilities, required to be accessible. 
satisfied Independently: accessible means of ^ress shall be provided in 

the same number as required for exits by local 
(a)(1) At least 50% of all public entrances buUdlng/Ufe safety r^ulations. Where a re- 

(excluding those in (b) below) must be acces- quired exit fircnn an occupiable level above or 
sible. At least one must be a ground floor Mow a level of accessible exit discharge is not 
entrance. Public entrances are any entrances accessible, an area of rescue asslstaix:e shall 
that are not loading or service entrances. be provided on each such level (in a number 

equal to that of inaccessible required exits). I 
(11) Accessible entrances must be pro- Areas of rescue assistance shall comply with ' 

vlded in a number at least equivalent to the 4.3.11. A horizontal exit, meeting the require- 
number of exits required by the applicable msnts of local buUdlng/llfe safety regulations. 
bulldlng/flre codes. CThis paragraph does not shall satisfy the requirement for an area of 
require an Increase In the total number of 
entrances planned for a facility.) 

rescue assistance. 

EJCCEPTION: Areas of rescue assistance are 
(Ill) An accessible entrance must be not required in buildings or facilities having a 

provided to each tenancy In a facility (for 
example. Individual stores In a strip shopping 

supervised automatic sprinkler ^stem. 

center). (10)* Drinking Fountains: 

One entrance may be considered as (a) Where only oik drinking fountain is 
meeting more than one of the requirements In provided on a floor there shall be a drinking 
(a). Where feasible, accessible entrances shall fountain which is accessible to Individuals who 
be the entrarKes used by the majority people use wheelchairs in accordaiKe with 4.15 and j 
visiting or working In the building. one accessible to those who have dlfflculty 

bending or stooping. (This can be accommo- 

1 

(b)(D In addition. If direct access is provided dated Ity the use of a ‘hi-k)" fountain; Ity 
for pedestrians from an enclosed paiid^ providing one fountain accessible to those who i 
garage to the building, at least one direct use wheelchairs and one fountain at a stan- 
entrance from the garage to the bulldlrig must dard height convenient for those who have 
be accessible. dlfflculty bending; Ity providing a fountain 

accessible under 4.15 and a water cooler; or 1 
t 

(11) If access Is provided for pedestrians by such other means as would achieve the 
from a pedestrian turmel or elevated walkway. required accessibility for each group on each 
one entrance to the budding from each tunnel 
or walkway must be accessible. 

floor.) 

(b) Where more than one drinking fountain 
One entrance may be considered as meet- or water cooler is provided on a floor. 50% of 

ing more than one of the requirements in (b). those provided shall comply with 4.15 and 
shall ^ on an accessible route. 

1 
Because entrances also serve as emer- , 

gency exits whose proximity to all parts (d* (11) Toilet Facilities: If toilet rooms are ■ 

buildings and facilities Is essential. It is prefer- provkkd. then each public and common use 
able that all entrances be accessible. toilet room shall comply with 4.22. Other toilet 

rooms provided for the use of occupants of 
(c) If the only entrance to a building, or speckk spaces (i.e., a private toilet room for the 

tenancy in a facility. Is a service entrance, that occupant of a private office) shall be adaptable. 
entrance shall be accessible. If bathing rooms are provided, then each public 

and common use bathroom shall ccxnpfy with 
(d) Entrances which are not accessible shall 4.23. Accessible toilet rooms and bathiiig 

have directional signage complying with 4.30.1, facilities shall be on an accessible route. 

8 
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4.1.3 Accessible Buildings: New Construction 

in a covered mall, at least one Interior public 
text telephone shall be provided In the facility. 

(ill) if a public pay telephone Is located 
In or ac^acent to a hospital emergency room, 
hospital recovery room, or hospital waiting 
room, one public text telephone shall be pro¬ 
vided at each such location. 

(d) Where a bank of telephones In the 
Interior of a building consists of three or more 
public pay telephones, at least one public pay 
telephone in each such bank shall be equipped 
with a shelf and outlet In ccxnpllance with 
4.31.9(2). 

(18) If fixed or built-in seating or tables 
(Including, but not limited to. study carrels and 
student laboratory stations), are provided In 
accessible public or common use areas, at least 
five percent (5%), but not less than one. of the 
fixed or built-in seating areas or tables shall 
comply with 4.32. An accessible route shaU 
lead to and through such fixed or built-in 
seating areas, or tables. 

(19) * Assembly areas: 

(a) In places of assembly with fixed seating 
accessible wheelchair locations shall comply 
with 4.33.2, 4.33.3. and 4.33.4 and shall be 
provided consistent with the following table: 

Capacity of Seating Nnmber of Required 
In Assembly Areas Wheelchair Locations 

4 to 25 1 
26 to 50 2 
51 to 300 4 

301 to 500 6 
over 500 6. plus 1 additional space 

for each total seating 
capacity increase of 100 

In addition, one percent, but not less than one. 
of all flxed seats shall be aisle seats with no 
armrests on the aisle side, or removable or 
folding armrests on the aisle side. Each such 
seat shall be Identified by a sign or marker. 
Signage notifying patrons of the availability of 
such seats shall be posted at the ticket office. 
Aisle seats are not required to comply with 
4.33.4. 

(b) This paragraph applies to assembly 
areas where audible communications are 
Integral to the use of the space (e.g., concert 
and lecture halls, playhouses and movie the¬ 
aters. meeting rooms, etc.). Such assembly 
areas. If (1) they accommodate at least 50 
persons, or If they have audlo-ampllficatlon 
systems, and (2) they have fixed seating, shall 
have a permanently Installed assistive listening 
system complying with 4.33. For other assem¬ 
bly areas, a permanently installed assistive 
listening system, or an adequate number of 
electrical outlets or other supplementary wiring 
necessary to support a portable assistive 
listening system shall be provided. The mini¬ 
mum number of receivers to be provided shall 
^ equal to 4 percent of the total number of 
^ts. but In no case less than two. Signage 
complying with applicable provisions of 4.30 
shall be installed to notify patrons of the 
availability of a listening system. 

(20) Where automated teUer machines 
(ATMs) are provided, each ATM shall compfy 
with the requirements of 4.34 except where two 
or more are provided at a location, then only 
one must comply. 

EXCEPTION: Drlve-up-only automated teller 
machines are not required to comply with 
4.27.2, 4.27.3 and 4.34.3. 

(21) Where dressing and fitting rooms are 
provided for use by the general public, patients, 
customers or employees. 5 percent, but never 
less than one, of dressing rooms for each type 
of use In each cluster of dressing rooms sh£dl 
be accessible and shall compfy with 4.35. 

Examples of types of dressing rooms are those 
serving different genders or distinct and differ¬ 
ent functions as In different treatment or 
examination facilities. 

4.1.4 (Reserved). 

4.1.5 Accessible Buildings: Additions. 
Each addition to an existing building or facility 
shall be regarded as an alteration. Each space 
or element added to the existing building or 
facility shall compfy with the applicable provi¬ 
sions of 4.1.1 to 4.1.3. Minimum Requirements 
(for New Construction) and the applicable 
technical specifications of 4.2 through 4.35 and 
sections 5 through 10. Each addition that 

10 
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4.1.6 AcccMtble Buildings; Attentions 

addition of dements, spaces, or features which 
are in full and strict compliance with the mini¬ 
mum requirements for new construction and 
which are necessary to provide accessibility. 

(k) EXCEPTION: 

(1) These guidelines do not require the 
Installation of an elevator In an altered facility 
that is less than three stories or has less than 
3.000 square feet per story unless the building 
Is a shopping center, a shopping maU. the 
professional office of a health care provider, or 
another type of facility as determined by the 
Attorney General. 

(li) The exemption provided in paragraph 
(1) does not obviate or limit In any way the 
obligation to comply with the other accessibility 
requirements established in these guidelines. 
For example, alterations to floors above or 
bdow the ground floor must be accessible 
regardless of whether the altered facility has ah 
elevator. If a facility subject to the elevator 
exemption set forth in paragraph (1) nonethe¬ 
less has a full passenger elevator, that elevator 
shall meet, to ^e maximum extent feasible, the 
accessibility requirements of these guidelines. 

(2) Alterations to an Area Containing a 
Primary Function: In addition to the require¬ 
ments of 4.1.6(1). an alteration that affects or 
could affect the usability of or access to an area 
containing a primary function shall be made so 
as to ensure that, to the maximum extent 
feasible, the path of travel to the altered area 
and the restrooms, telephones, and drinking 
fountains serving the altered area, are readily 
accessible to and usable by Individuals with 
disabilities, unless such alterations are dispro¬ 
portionate to the overall alterations in terms of 
cost and scope (as determined under criteria 
established by the Attorney General). 

(3) Special Technical Provisions for Alter¬ 
ations to Existing Buildings and Facilities; 

(a) Ramps: Curb ramps and Interior rr 
exterior ramps to be constructed on sites or 
In existing buildings or facilities where space 
limitations prohibit the use of a 1:12 slope or 
less may have slopes and rises as follows: 

(1) A slope between 1:10 and 1:12 Is 
allowed for a maxlmurr rise of 6 Inches. 

(11) A slope between 1:8 and 1:10 Is 
allowed for a maximum rise of 3 Inches. A 
slope steeper than 1:8 is not allowed. 

(b) Stairs: Full extension of handrails at 
stairs shall not be required in alterations where 
such extensions would be hazardous or impos¬ 
sible due to plan configuration. 

(c) Elevators; 

(1) If safety door edges are provided in 
existing automatic elevators, automatic door 
reopening devices may be omitted (see 4.10.6). 

(li) Where existing shaft configuration 
or technical Infeaslblllty prohibits strict com¬ 
pliance with 4.10.9. the minimum car plan 
dimensions may be reduced by the minimum 
amount necessary, but in no case shall the 
inside car area be smaller than 48 in by 48 In. 

(lU) Ek]ulvalent facilitation may be pro¬ 
vided with an elevator car of different dimen¬ 
sions when usability can be demonstrated and 
when all other elements required to be acces¬ 
sible comply with the applicable provisions of 
4.10. For example, an elevator of 47 in by 69 in 
(1195 mm by 1755 mm) with a door opening on 
the narrow dimension, could accommodate the 
standard wheelchair clearances shown In 
Figure 4. 

(d) Doors: 

(I) Where it is technically Infeasible to 
comply with clear opening width requirements 
of 4.13.5. a projection of 5/8 in maximum will 
be permitted for the latch side stop. 

(II) If existing thresholds are 3/4 In high 
or less, and have (or are modified to have) a 
beveled edge on each side, they may remain. 

(e) Toilet Rooms: 

(1) Where it is technically infeasible to 
compty with 4.22 or 4.23. the Installation of at 
least one unisex toilet/bathroom per floor, 
located In the same area as existing toilet 
facilities. wUl be permitted in lieu of modifying 
existing toilet facilities to be accessible. Each 
unisex toilet room shall contain one water 
closet compljdng with 4.16 and one lavatory 
complying with 4.19. and the door shall have 
a privacy latch. 

12 
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4.1.7 AcccMible Buildings: Historic Presenration 

(il) Where It Is technically infeasible to 
install a required standard stall (Fig. 30(a)). or 
where other codes prohibit reduction ol the 
fixture count (l.e.. removal of a water closet in 
order to create a double-wide stall), either 
alternate stall (Flg.30(b)) may be provided in 
lieu of the stands^ stall. 

(ill) When existing toilet or bathing 
facilities are being altered and are not made 
accessible, signage complying with 4.30.1. 
4.30.2. 4.30.3. 4.30.5. and 4.30.7 shaU be 
provided indicating the location of the nearest 
accessible toilet or bathing facility within the 
facility. 

(f) Assembly Areas: 

(i) Where it is technically infeasible to 
disperse accessible seating throughout an 
altered assembly area, accessible seating areas 
may be clustered. E^ch accessible seating area 
shall have provisions for companion seating 
and shall be located on an accessible route that 
also serves as a means of emergency egress. 

(11) Where it is technically Infeasible to 
alter all performing areas to be on an accessible 
route, at least one of each type of performing 
area shall be made accessible. 

(g) Platform Lifts (Wheelchair Lifts): In 
alterations, platform lifts (wheelchair lifts) 
comptylng with 4.11 and applicable state or 
local codes may be used as part of an acces¬ 
sible route. The use of lifts is not limited to the 
four conditions in exception 4 of 4.1.3(5). 

(h) Dressing Rooms; In alterations where 
technical InfeaslblUty can be demonstrated, one 
dressing room for each sex on each level shall 
be made accessible. Where only unisex dress¬ 
ing rooms are provided, accessible unisex 
dressing rooms may be used to fulfill this 
requirement. 

4.1.7 Accessible Buildings: Historic 
Preservation. 

(1) Applicability: 

(a) General Rule. Alterations to a qualified 
historic building or facility shall comply with 
4.1.6 Accessible Buildings; Alterations, the 
applicable technical specifications of 4.2 

through 4.35 and the applicable special appli¬ 
cation sections 5 through 10 unless it is deter¬ 
mined in accordance with the procedures in 
4.1.7(2) that compliance with the requirements 
for accessible routes (exterior and interior), 
ramps, entrances, or toilets would threaten or 
destroy the historic significance o£ the building 
or facility m which case the altemative require¬ 
ments in 4.1.7(3) may be used for the feature. 

EXCEPTION: (Reserved). 

(b) Definition. A qualified historic building 
or facility is a bulldlrig or facility that is: 

(i) Listed in or eligible for listing in the 
National Register of Historic Places; or 

(il) Designated as historic under an 
appropriate State or local law. 

(2) Procedures: 

(a) Alterations to Qualified Historic Build¬ 
ings and Facilities Subject to Section 106 of the 
National Historic Preservation Act: 

(i) Section 106 Process. Section 106 of 
the National Historic Preservation Act (16 
U.S.C. 470 f) requires that a Federal agency 
with jurisdiction over a Federal, federally 
assisted, or federally licensed undertaking 
consider the effects of the agency’s undertaking 
on buildings and facilities listed in or eligible 
for listing in the National Register of Historic 
Places and give the Advisory Council on His¬ 
toric Preservation a reasonable opportunity to 
comment on the undertaking prior to approval 
of the undertaking. 

(11) ADA Application. Where alterations 
are undertaken to a qualified historic building 
or facility that is subject to section 106 of the 
National Historic Preservation Act. the Federal 
agency with jurisdiction over the undertaking 
shall follow the section 106 process. If the 
State Historic Preservation Officer or Advisory 
Council on Historic Preservation agrees that 
compliance with the requirements for acces¬ 
sible routes (exterior and interior), ramps, 
entrances, or toilets would threaten or destroy 
the historic significance of the building or 
facility, the altemative requirements In 
4.1.7(3) may be used for the feature. 

i 13 
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4.2 Space AUowanee and Reach Rangea 

(b) Alterations to Qualified Historic Build¬ 
ings and Facilities Not Subject to Section 106 
of the National Historic Preservation Act. Where 
alterations are undertaken to a qualified his¬ 
toric bulldtng or faclltty that is not subject to 
section 106 of the National Historic Preserva¬ 
tion Act. If the entity undertaking the alter¬ 
ations believes that compliance with the re¬ 
quirements for accessible routes (exterior and 
interior), ramps. entrarKes. or toilets would 
threaten or destroy the historic significance of 
the building or facility and that the alternative 
requirements m 4.1.7(3) should be used for the 
feature, the entity should consult with the 
State Historic Preservation’Officer. If the State 
Historic Preservation Officer agrees that com¬ 
pliance with the accessibility requirements for 
accessible routes (exterior and interior), ramps, 
entrances or toilets would threaten or destroy 
the historical significance of the building or 
facility, the alternative requirements m 4.1.7(3) 
may be used. 

(c) Consultation With Interested Persons. 
Interested persons should be Invited to partici¬ 
pate In the consultation process. Including 
State or local accessibility officials, mdlvlduals 
with disabilities, and organizations represent¬ 
ing individuals with disabilities. 

(d) Certified Local Government Historic Pre¬ 
servation Programs. Where the State Historic 
Preservation Officer has delegated the consulta¬ 
tion responsibility for purposes of this section 
to a loc^ government historic preservation 
program that has been certified In accordance 
with section 101(c) of the National Historic 
PreservaUon Act of 1966 (16 U.S.C. 470a (c)) 
and Implementing regulations (36 CFR 61.5). 
the responsibility may be carried out 1^ the 
appropriate local government body or official. 

(3) Historic Preservation: Minimum 
Requirements: 

(a) At least one accessible route complying 
with 4.3 from a site access point to an acces¬ 
sible entrance shall be provided. 

EXCEPTION: A ramp with a slope no greater 
than 1:6 for a run not to exceed 2 ft (610 mm) 
may be used as part of an accessible route to 
an entrance. 

(b) At least one accessible entrance comply¬ 
ing with 4.14 which Is used by the public shall 
be provided. 

EXCEPTION: If It Is determined that no 
entrance used the public can comply with 
4.14, then access at any entrance not used by 
the general public but open (unlocked) with 
dlrectlorial signage at the primary entrance 
may be used. The accessible entrance shall 
also have a notification ^tem. Where security 
Is a problem, remote monitoring may be used. 

(c) If toilets are provided, then at least one 
toilet facility complying with 4.22 and 4.1.6 
shall be provided along an accessible route that 
complies with 4.3. Such toilet facility may be 
unisex In design. 

(d) Accessible routes from an accessible 
entrance to all publicly used spaces on at least 
the level of the accessible entrance shall be 
provided. Access shall be provided to all levels 
of a building or facility in compliance with 4.1 
whenever practical. 

(e) Displays and written Information, 
documents, etc., should be located where 
they can be seen by a seated person. Exhibits 
and signage displayed horizontally (e.g., open 
books), should be no higher than 44 m 
(1120mm) above the floor surface. 

NOTE: The technical provisions of sections 4.2 
through 4.35 are the same as those of the 
American National Standard Institute’s docu¬ 
ment A117.1-1980. except as noted m the text. 

4.2 Space Allowance and Reach 
Ranges. 

4.2.1* Wheelchair Passage Width. The 
minimum clear width for single wheelchair 
passage shall be 32 In (815 mm) at a point and 
36 m (915 mm) continuously (see Fig. 1 and 
24(e)). 

4.2.2 R^dth for Wheelchair Passing. The 
minimum width for two wheelchairs to pass is 
60 in (1525 mm) (see Fig. 2). 

4.2.3* Wheelchair Turning Space. The 
space required for a wheelchair to make a 180- 
degree turn Is a clear space of 60 in (1525 mm) 

14 
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4.2.4* Clear Floor or Ground Space for Wheelchairs 

diameter (see Fig. 3(a)) or a T-shaped space (see 
Fig. 3(b)). 

4.2.4* Clear Floor or Ground Space for 
Wheelchairs. 

4.2.4.1 Slae and ^proach. The minimum 
clear floor or ground space required to 
accommodate a single, stationary wheelchair 
and occupant Is 30 In by 48 In (760 mm by 
1220 mm) (see Fig. 4(a)). The minimum clear 
floor or ground space for wheelchairs may be 
positioned for forward or parallel approach to 
an object (see Fig. 4(b) and (c)). Clear floor or 
ground space for wheelchairs may be part of 
the knee space required under some objects. 

4.2.4.2 Relationship of IfaneuYerlng 
Clearance to Wheelchair Spaces. One full 
unobstructed side of the clear floor or ground 
space for a wheelchair shall adjoin or overlap 
an accessible route or adjoin another wheel¬ 
chair clear floor space. If a clear floor space Is 
located In an alcove or otherwise conflned on 
all or part of three sides, additional maneuver¬ 
ing clearances shall be provided as shown In 
Fig. 4(d) and (e). 

4.2.4.3 Surfaces for Wheelchair Spaces. 
Clear floor or ground spaces for wheelchairs 
shall comply with 4.5. 

4.2.5* Forward Reach. If the clear floor 
space only aUows forward approach to an 
object, the maximum high forward reach 
aliped shall be 48 In (1220 mm) (see Fig. 5(a)). 
The minimum low forward reach is 15 in 
(380 mm). If the high forward reach Is over an 
obstruction, reach and clearances shall be as 
shown In Fig. 5(b). 

4.2.6* Side Reach. If the clear floor space 
allows parallel approach by a person In a 
wheelchair, the maximum high side reach 
allowed shall be 54 In (1370 mm) and the low 
side reach shall be no less than 9 In (230 mm) 
above the floor (Fig. 6(a) and (b)). If the side 
reach Is over an obstruction, the reach and 
clearances shall be as shown in Fig 6(c). 

4.3 Accessible Route. 

4.3.1* General. All walks, halls, corridors, 
aisles, skywalks, txmnels. and other spaces 
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that are part of an accessible route shall 
compty with 4.3. 

4.3.2 Location. 

(1) At least one accessible route within the 
boundary of the site shall be provided from 
public transportation stops, accessible paiidng, 
and accessible passenger loading zones, and 
public streets or sidewalks to the accessible 
building entrance they serve. The accessible 
route shall to the maximum extent feasible, 
coincide with the route for the general pubUc. 

(2) At least one accessible route shall con¬ 
nect accessible buildings, facilities, elements, 
and spaces that are on the same site. 

(3) At least one accessible route shall con¬ 
nect accessible building or facility entrances 
with all accessible spaces and elements and 
with aU accessible dwelling units within the 
building or facility. 

(4) An accessible route shall connect at least 
one accessible entrance of each accessible 

dwelling unit with those exterior and interior 
spaces and facilities that serve the accessible 
dwelling unit. 

4.3.3 ^ndth. The minimum clear width of an 
accessible route shall be 36 In (915 mm) except 
at doors (see 4.13.5 and 4.13.6). If a person In 
a wheelchair must make a turn around an 
obstruction, the minimum clear width of the 
accessible route shall be as shown in Fig. 7(a) 
and (b). 

4.3.4 Passing Space. If an accessible route 
has less than 60 in (1525 mm) clear width, 
then passing spaces at least 60 in by 60 in 
(1525 mm by 1525 mm) shall be located at 
reasonable intervals not to exceed 200 it (61 m). 
A T-intersectlon of two corridors or walks is an 
acceptable passing place. 

4.3.5 Head Room. Accessible routes shaU 
comply with 4.4.2. 

4.3.6 Suiface Textures. The surface of an 
accessible route shall comply with 4.5. 

t--1 

(a) (b) 
60>in (1525-mm)-Diameter Space T-Shaped Space for 180* Turns 

Flg.3 
Wheelchair Turning Space 
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Oear Floor Space Parallel Approach High and Low Side Reach Limits 

Maximum Side Reach over Obstniction 

Fig. 6 
Side Reach 

4.3.7 Slope. An accessible route with a 
running slope greater than 1:20 is a ramp and 
shall comply with 4.8. Nowhere shall the cross 
slope of an accessible route exceed 1:50. 

4.3.8 Changes in Lerels. Changes in levels 
along an accessible route shall ctnnply with 
4.5.2. If an accessible route has changes in 
level greater than 1/2 in (13 mm), then a curb 

ramp, ramp, elevator, or platform lift (as permit¬ 
ted in 4.1.3 and 4.1.6) shaU be provided that 
complies with 4.7. 4.8, 4.10, or 4.11, respec¬ 
tively. An accessible route does not include 
stairs, steps, or escalators. See definition of 
“^ress. means oP in 3.5. 

4.3.9 Doors. Doors along an accessible route 
shall comply with 4.13. 
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4.3.10* Egress. Accessible routes servmg any 
accessible space or element shall also serve as 
a means of egress for emeigendes or connect to 
an accessible area of rescue assistance. 

4.3.11 Areas qf Rescue Assistance. 

4.3.11.1 Location and Construction. An area 
of rescue assistance shall be one qf the JcUowtng: 

(1) A portion of a stairway landing within a 
smokeproof enclosure (complying with local 
requirements). 

(2) A portion of an exterior exit balcony located 
imrnediately adjacent to an exit stairway when 
the balcony cony)lies with local requirements for 
exterior exit balconies. Openings to the interior of 
the building located within 20 feet (6 m) of the 

20 
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4.4 Protruding Objects 

Fig. 8 (b) 

Walking Perpendicular to a Wall 

Fig. 8 
Protruding Objects 

Arilshed floor (see Fig. 8(c) and (d)). Protruding 
objects shall not reduce the clear width of an 
accessible route or maneuvering space 
(see Fig. 8(e)). 

4.4.2 Head Room. Walks, halls, corridors, 
passageways, aisles, or other circulation spaces 
shall have 80 In (2030 mm) minimum clear 
head room (see Fig. 8(a)). Ifvertlccd clearance of 
an area acyotning an accessible route is reduced 
to less than 80 tn (nominal dimension), a bonier 
to warn blind or visually-impaired persons shall 
be provided (see Fig. 8(c-l)). 

4.5 Ground and Floor Surfaces. 

4.5.1* General. Ground and floor surfaces 
along accessible routes and In accessible rooms 
and spaces Including floors, walks, ramps, 
stairs, and curb ramps, shall be stable, firm, 
slip-resistant, and shall comply with 4.5. 

4.5.2 Changes In Lerel. Changes in level up 
to 1/4 In (6 mm) may be vertical and without 
edge treatment (see Fig. 7(<^). Changes In level 
between 1/4 In and 1/2 In (6 mm and 13 mm) 
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Fig. 8 
Protruding Objects (Continued) 
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4.5 Ground and Floor Sur&ces 

additioiMl prolsction 1 f protruding objects 
not rMiuirod botwoon-1 
wing walls 

hanging on wall with 
loading odgao abooa 

2716851 

Fig. 8 (e) 
ExMmple of Protection around Wall-Mounted Objects and Measurements of Clear Widths 

Fig. 8 
Protruding Objects (Continued) 

shall be beveled with a slope no greater than 
1:2 (see Fig. 7(d)). Changes in level greater than 
1/2 In (13 mm) shall be accomplished by 
means oi a ramp that complies with 4.7 or 4.8. 

4.5.3* Carpet. If carpet or carpet tile is used 
on a ground or floor surface, then it shall be 
securely attached; have a Arm cushion, pad, or 
backing, or no cushion or pad; and have a level 
loop, textured loop, level cut pile, or level cut/ 
uncut pile texture. The maximum pile thick¬ 
ness shall be 1/2 in (13 mm) (see Fig. 8(f)). 
Exposed edges of carpet shall be fastened to 
floor surfaces and have trim along the entire 
length of the exposed edge. Carpet edge trim 
shall comply with 4.5.2. 

4.5.4 Gratingg. If gratings are located in 
walking surfaces, then they shall have spaces 
no greater than 1/2 in (13 mm) wide in one 
direction (see Fig. 8(g)). If gratings have elon¬ 
gated openings, then they shall be placed so 
that the long dimension is perpendicular to the 
dominant direction of travd (see Fig. 8(h)). 

4.6 Parking and Passenger Loading 
Zones. 

4.6.1 Minimum Number. Parking spaces 
required to be accessible by 4.1 shall comply 
wUh 4.6.2 through 4.6.5. Passenger loading 
zones required to be accessible by 4.1 shall 
comply with 4.6.5 and 4.6.6. 
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4.6 Facing and Passenger Loading Zones 

Fig 8(f) 
Carpet Pile Thickness 

mtnant dlrectton 

BIIIIB 

- long dlntenslon 
perpendtcuUw to 
route of traoel 

Fig. 8 (h) 
Grating Orientation 

4.6.2 Location. Accessible pcuking spaces 
serving a particular buikUng shaU be located 
on the shortest accessible route of travel Jrom 
acUacent parking to an accessible entrance. In 
parking/acuities that do not serve a particular 
building, accessible parking shall be located on 
the shortest accessible route of travel to an 
accessible pedestrian entrance of the parking 
facility. In buildings with mvltipile accessible 
entrances with acUacent parking, accessible 
parking spaces shall be dispersed and located 
closest to the accessible entrances. 

4.6.3* Parking Spaces. Accessible parking 
spaces shall be at least 96 in (2440 wide. 
Paridng access aisles shall be part of an acces¬ 
sible route to the building or facility entrance 
and shall comply with 4.3. Two accessible 
parking spaces may share a common access 
aisle (see Fig. 9). Parked vehicle overhangs 
shall not reduce the clear width of an acces¬ 
sible route. Parking spaces and access aisles 
shall be level with sva/ace slopes not exceeding 
1:50 (2%) in all directions. 

4.6.4* Signage. Accessible parking spaces 
shall be designated as reserv^ by a si^ 
showing the symbol of accessibility (see 4.30.7). 
Spaces complying with 4.1.2f5J(b) shall have an 
additional s(gn 'Van-Accessible’ mounted below 
the symbol of accessiblltiy. Such signs shall be 
located so they carmot be obscured by a vehicle 
parked in the space. 

4.6.5* Vertical Clearance. Provide mini¬ 
mum vertical clearance of 114 in (2895 mm) at 
accessible passenger loading zones and along 
at least one vehicle access route to such areas 
from site enirance(s) and exttfs). At parking 
spaces complying with 4.1.2(5)(b), provide 
minimum vertical clearance of 98 in (2490 mm) 
at the parking space and along at least one 
vehicle access route to such spaces from site 
entrancefs) and extUs). 

4.6.6 Passenger Ixnidlng Zones. Passenger 
loading zones shall provide an access aisle at 
least 60 in (1525 mm) wide and 20 ft (240 in) 
(6100 mm) long adjacent and parallel to the 
vehicle pull-up space (see Fig. 10). If there are 
curbs between the access aisle and the vehicle 
pull-up space, then a curb ramp complying 
with 4.7 shall be provided. Vehicle standing 
spaces and access aisles shall be level with 
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4.7 Cuib Rjunps 

may be used ^ere pedestrians would not 
normal^ walk across the ramp (see Fig. 12(b)). 

4.7.6 Bullt-np Coib Ramps. Built-up curb 
ramps shall be located so that they do not 
project Into vehicular traffic lanes (see Fig. 13). 

4.7.7 Detectable Warnings. A curb ramp 
shall have a detectable warning complying with 
4.29.2. The detectable warning shall extend the 
full width and depth of the curb ramp. 

4.7.8 Obstructioiis. Curb ramps shall be 
located or protected to prevent their obstruc¬ 
tion by parired vehicles. 

4.7.9 Location at Mailed Croaslnga. 
Curb ramps at marked crossings shall be 
wholly contained within the markings, exclud¬ 
ing any flared sides (see Fig. 15). 

4.7.10 Diagonal Curb Ramps. If diagonal 
(or comer type) curb ramps have returned 
curbs dr other well-defln<^ edges, such edges 
shall be parallel to the direction of pedestrian 
flow. The bottom of diagonal curb ramps shall 
have 48 in (1220 mm) minimum dear space as 
shown In Fig. 15(c) and (d). If diagonal curb 
ramps are provided at marked crossings, the 
48 in (1220 mm) dear space shall be within the 
marki^s (see Fig. 15(c) and (d)). If diagonal 
curb ramps have flared sides, they shall also 
have at least a 24 In (610 mm) long segment 
of straight curb located on each side of the 
curb ramp and within the marked crossing 
(see Fig. 15(c)). 

mcctma* rout* 

252min 
6400 

Fig. 9 
Dimensions of Parking Spaces 

iQ a 0 D 0 
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0 a □ a 0 
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□ a D D D 
□ 0 D a D 
D □ a D D 

D D 0 

swface slopes not exceedir^g 1:50 (2%l tn all 
directions. 

4.7 Cuib Ramps. 

4.7.1 Location. Curb ramps complying with 
4.7 shall be provided wherever an accessible 
route crosses a curb. 

4.7.2 Slope. Slopes of curb ramps shall 
comply with 4.8.2. The slope shall be measured 
as shown in Fig. 11. Transitions from rarrips to 
walks, gutters, or streets shall be flush arid free 
of abrupt changes. Maximum slopes of adjoining 
gutters, road swface immediately adjacent to 
the curb ramp, or accessible route shall not 
exceed 1:20. 

4.7.3 undth. The minimum width of a curb 
ramp shall be 36 In (915 mm), exclusive of 
flared sides. 

4.7.4 Surface. Surfaces of curb ramps shaU 
comply with 4.5. 

4.7.5 Sides of Cuib Raiiq>s. If a curb ramp 
Is located where pedestrians must walk across 
the ramp, or where tt is not protected by hand¬ 
rails or guardrails, tt shall have flared sides: the 
maximum slope of the flare shall be 1:10 (see 
Fig. 12(a)). Curb ramps with returned curbs 
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At^otnbng slope ahaU 
notexceed 1:20 slopes Y:X 

where X is a level plane 

walk straat 

Fig. 11 
fteasurement of Curb Ramp Slopes 

4.7.11 Islands. Any raised islands In cross¬ 
ings shall be cut through level with the street 
or have curb ramps at both sides and a level 
area at least 48 In (1220 mm) long between the 
curb ramps In the part of the Island Intersected 
by the crossings (see Fig. 15(a) and (b)). 

4.8 Ramps. 

4.8.1* General. Any part of an accessible 
route with a slope greater than 1:20 shall be 
considered a ramp and shaU comply with 4.8. 

4.8.2* Slope and Rise. The least possible 
slope shall be used for any ramp. The maxi¬ 
mum slope of a ramp in new construction shall 
be 1:12. The maximum rise for any run shall 
be 30 In (760 mm) (see Fig. 16). Curb ramps 

and ramps to be constructed on existing sites 
or In existing buildings or facilities may have 
slopes and rises as allowed In 4.1.6(3)(a) if 
space limitations prohibit the use of a 1:12 
slope or less. 
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4.8 Rampi 
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Horizontal Proiection or Run 

Maximum Rise Maximum Horizontal Projection 

Slope in mm ft m 

1:12 to <1:16 30 760 30 9 
1:16 to <120 30 760 40 12 

Fig. 16 
Components of a Single Ramp Run and Sample Ramp Dimensions 

4.8.3 Clear Width. The minimum clear width 
of a ramp shall be 36 in (915 mm). 

4.8.4* Landing. Ramps shall have level 
landings at bottom and top of each ramp and 
each ramp run. Landings shall have the follow¬ 
ing features; 

(1) The landing shaU be at least as wide as 
the ramp run leading to it. 

(2) The landing length shall be a minimum of 
60 In (1525 mm) clear. 

(3) If ramps change direction at landings, the 
minimum landing size shall be 60 In by 60 In 
(1525 mm by 1525 mm). 

(4) If a doorway Is located at a landing, then 
the area in front of the doorway shall comply 
with 4.13.6. 

4.8.5* Handrails. If a ramp run has a rise 
greater than 6 In (150 mm) or a horizontal 
projection greater than 72 in (1830 mm), then 
it shall have handrails on both sides. Handrails 
are not required on curb ramps or ac(Jacent to 
seating in assembly areas. Handrails shall 
comply with 4.26 and shall have the following 
features: 

(1) Handrails shall be provided along both 
sides of ramp segments. The Inside handrail 
on switchback or dogleg ramps shall always 
be continuous. 

(2) If handrails are not continuous, they 
shall extend at least 12 m (305 mm) beyond the 
top and bottom of the ramp s^ment and shall 
be parallel with the floor or ground surface 
(see Fig. 17). 

(3) The clear space between the handrail and 
the wall shall be 1 - 1/2 In (38 mm). 

(4) Gripping surfaces shall be continuous. 

(5) Top oj handrail gripping swfaces shall be 
mounted between 34 in and 38 in (865 mm and 
965 mm) above ramp surfaces. 

(6) Ends of handrails shall be either rounded 
or returned smoothly to floor, waJJL or post. 

(7) Handrails shall not rotate within their 
fittings. 

4.8.6 Cross Slope and Surfaces. The cross 
slope of ramp surfaces shall be no greater than 
1:^. Ramp surfaces shall comply with 4.5. 
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4.9 States 

4.8.7 Edge Frotecttoa. Rfunps and landings 
wtth drop*(^8 shall haire cuths, waHs, ladings, 
(x* projecting siufaces that prevent peoide frm 
slipping off the ramp. Cuihs shad be a mini¬ 
mum of 2 in (50 mr^ high (see Fig. 17). 

4.8.8 Outdoor Conditions. Outdocx* ramps 
and their approaches shall be designed so that 
water will not accumulate on waddng surfaces. 

4.9 Stairs. 

4.9.1* Minimum Number. Stairs required to 
be accessible by 4.1 shall compb/ with 4.9. 

4.9.2 Treads and Risers. On ai^ given 
flight of stairs, all steps shall have ui^mm 
riser heights arxl uniform tread widths. Stair 
treads shall be no less than 11 in (280 mm) 
wide, measured from riser to riser (see Fig. 
18(a)). Open risers are not permitted. 

4.9.3 Nosings. The undersides of nosfogs 
shaU not be abrupt. The radius of curvsdure at 
the leading edge of the tread shaU be no greater 
than 1/2 in (13 mm). Risers shall be skq;)ed or 
the underside of the nosing shall have sm angle 
not less than 60 degrees the horizontal. 
Nosings shall project no more than 1-1/2 in 
(38 nun) (see I^. 18). 

4.9.4 Hsndrslls. Stairways shall have hand¬ 
rails at both sides of all stairs. Handrads shall 
conply with 4.26 and slu^ have the f(dlowdig 
featiues: 

(1) Handrails shall be continuous aku^ 
both sides of stairs. The Inside handrad <m 
switchback or dogleg staffs shall always be 
continuous (see Fig. 19(a) and (b)). 

(2) If handrails are not continuous, they 
shall extend at least 12 in (305 mm) beyond the 
top riser and at least 12 in (305 mm) phis the 
width of one tread beycuid the bottom riser. At 
the top. the extension shall be paradel wtth the 
floor or ground surface. At the bottom, the 
handrad shall continue to slope for a di^ance 
of the width of one tread from the bottom riser, 
the remainder of the extension shad be hcul- 
zontal (see Fig. 19(c) imd (d)). Handrad exten¬ 
sions shad comply with 4.4. 

(3) The dear space between handrads and 
wad shad be 1-1/2 in (38 mm). 

(4) Grtppirig surfaces shad be uninterrupted 
by newel posts, other construction dements, or 
obstructions. 

(5) Tap r^handraJBL gripping surface shaR be 
mounted between 34 to. end 38 to (865 mm and 
965 mm) above stair nosings. 

(6) Endsc^handraBs shall be either rounded 
or returned smoothly to Jtoor, waR or post 

(7) HandraRs shaR not rotate withto their 
Jititogs. 

4.9.5 Detectable Wamings at Stain. 
(Reserved). 

4.9.6 O^door Condltlona. Outdoor stairs 
and theff approaches shad be designed so that 
water wid not accumulate on walking surfaces. 

4.10 BleTators. 

4.10.1 GenenL Accessible elevators shad 
be on an accessible route and shad compfy 
wtth 4.10 and with the ASME A17.1-1990. 
Safety Code for Elevators and E^scalators. 
Freight elevators shaR not be considered as 
meeting the requtremerds of this section unless 
the only elevators provided are used as condR- 
nation passenger and freight elevators for the 
public and employees. 

4.10.2 Autimiatic Opefatlcm. Elevator 
operatkm shad be automatic. Each car shad 
be equipped wtth a self-leveling feature that 
wid automaticady bring the car to door land¬ 
ings within a tolerance of 1/2 in (13 mm) 
under rated loading to zero loading conditions. 
This self-leveling feature shad be automatic 
and indeperxlent of the operating device and 
shad correct the overtravel or undertravel. 

4.10.3 Hall Call Birttona. Cad buttons in 
elevator lobbfes and halls shad be centered at 
42 in (1065 mm) above the door. Such cad 
buttons shad have visual signals to Indicate 
when each cad is registered and when each 
cad is answered. Cad buttons shad be a mini¬ 
mum of 3/4 in (19 mm) in the smadest dimen¬ 
sion. The button designating the up direction 
shad be on top. (See Fig. 20.) Buttons shaR be 
raised or frush Obfects mounted beneath hoR 
caR buttons shaU not prqfect Into the elevator 
lobby more than 4 to (100 mm). 
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4.10.4 HaU Lanterns. A visible and audible 
signal shaU be provided at each hoistway 
entrance to Indicate which car is answering a 
call. Audible signals shall sound once for the 
up direction and twice for the down direction or 
shall have verbal annunciators that say ‘up” or 
“down.” Visible signals shall have the following 
features: 

(1) Hall lantern fixtures shall be mounted so 
that their centerline is at least 72 in (1830 mm) 
above the lobby fioor. (See Fig. 20.) 

(2) Visual elements shall be at least 2*1/2 m 
(64 mm) in the smallest dimension. 

(3) Signals shall be visible from the vicinity 
of the hall call button (see Fig. 20). In-car 
lanterns located in cars, visible from the vicin¬ 
ity of hall call buttons, and conforming to the 
above requirements, shall be acceptable. 

4.10.5 Raised and Braille Chafacten on 
Hoiatwaj Bntiancea. AH elevator hoistway 
entrances shall have raised and Braille fioor 
designations provided on both Jambs. The 
centerline of the characters shall be 60 in 
(1525 mm) above Jinlsh floor. Such characters 
shall be 2 in (50 mm) high and shall comply 
with 4.30.4. Permanentty applied plates are 
acceptable if they are permanently fixed to the 
jamlM. (See Fig. 20). 

4.10.6* Door ProtectlTO and Reopening 
Device. Elevator doors shall open and close 
automatically. They shall be provided with a 
reopening device that will stop and reopen a 
car door and hoistway door automatically if 
the door becomes obstructed by an object or 
person. The device shall be capable of complet¬ 
ing these operations without requiring contact 
for an obstruction passing through the opening 
at heights of 5 in and 29 in (125 mm and 
735 mm) above finish floor (see Fig. 20). Door 
reopening devices shall remain efiectlve for at 
least 20 seconds. After such an Interval, doors 
may close in accordance with the requirements 
of ASMS A17.1-1990. 

4.10.7* Door and Signal Timing for EbUl 
Calls. The minimum acceptable time from 
notification that a car is answering a call until 
the doors of that car start to close shall be 
calculated from the following equation: 

T = D/(1.5 fl/s) or T = D/(445 mm/s) 

where T total time in seconds and D distance 
(in feet or millimeters) fixnn a point in the lobby 
or corridor 60 in (1525 mm) directly in front of 
the farthest call button controlling that car to 
the centeriine of its hoistway door (see Fig. 21). 
For cars with in-car lanterns, T begins when 
the lantern is visible from the vicinity of hall 
call buttons and an audible signal is sounded. 
The minimum acceptable nottfkatlon time shall 
be 5 seconds. 

4.10.8 Door Delay for Car Calls. The 
minimum time for elevator doors to remain 
fully open in response to a car call shall be 
3 seconds. 

4.10.9 Floor Flan of Elevator Cars. The 
fioor area of elevator cars shall provide space 
for wheelchair users to enter the car. maneuver 
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distance in feet 

Fig. 21 
Graph of Timing Equation 

within reach of controls, and exit from the car. 
Acceptable door opening and Inside dimensions 
shaU be as shown in Fig. 22. The clearance 
between the car platform sill and the edge of 
any hoistway landing shall be no greater than 
1-1/4 in (32 mm). 

4.10.10 Floor Suffiices. Floor surfaces shall 
comply with 4.5. 

4.10.11 niamlnation Lerels. The level of 
illumination at the car controls, platform, and 
car threshold and landing siU shall be at least 
5 footcandles (53.8 lux). 

4.10.12* Car Controls. Elevator control 
panels shall have the following features: 

(1) Buttons. All control buttons shall be at 
least 3/4 in (19 mm) in their smallest dimen¬ 
sion. They shall be raised or flush. 

(2) Tactile. Braille, and Visual Control Indi¬ 
cators. All control buttons shall be designated 
by Braille and by raised standard alphabet 
characters for letters, arable characters for 
numerals, or standard symbols as shown in 
Fig. 23(a), and as required in ASMEA17.1-1990. 
Raised and Braille characters and symbols 
shall comply with 4.30. The call button for the 
main entry floor shall be designated by a raised 
star at the left of the floor designation (see Fig. 
23(a)). All raised designations for control but¬ 
tons shaft be placed immediately to the left of 
the button to which they apply. Applied plates. 

36 min 

915 

(a) 

Fig. 22 
Minimum Dimensions of Elevator Cars 

permanent^ attached, are an acceptable 
means to provide raised control designations. 
Floor buttons shaft be provided with visual 
Indicators to show when each call is registered. 
The visual indicators shaft be extinguished 
when each call is answered. 

(3) Height. Aft floor buttons shall be no 
higher than 54 in (1370 mm) above the finish 
floor for side approach and 48 in (1220 mm) 
for fiord approach. Emergency controls, includ¬ 
ing the emergency alarm and emergerx:y stop, 
shall be grouped at the bottom of the panel 
and shaft have their centerlines no less than 
35 in (890 mm) above the finish floor (see Fig. 
23(a) and (b)). 
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4.10.13* Car Position Indicators 

(4) Location. Controls shall be located on a 
front wall if cars have center opening doors, 
and at the side wall or at the front wall next 
to the door if cars have side opening doors 
(see Fig. 23(c) and (d)). 

4.10.13* Car Position Indicators. In 
elevator cars, a visual car position indicator 
shall be provided above the car control panel 
or over the door to show the position of ihe 
elevator in the hoistway. As the car passes or 
stops at a floor served by the elevators, the 
corresponding numerals shall illuminate. 

and an audible signal shall sound. Numerals 
shall be a minimum of 1/2 In (13 mm) high. 
The audible signal shall be no less than 
20 decibels with a frequency no higher than 
1500 Hz. An automatic verbal announcement 
of the floor number at which a car stops or 
which a car passes may be substituted for the 
audible signal. 

4.10.14* Emezgency Communications. 
If provided, emergency two-way communica¬ 
tion systems between the elevator and a point 
outside the hoistway shall comply with ASME 
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(d) (e) 
Folding Door Maximum Dooiway Depth 

Fig. 24 
Clear Doorway Width and Depth 

to grasp with one hand and does not require 4.13.11* Door Opening Force. The maxl- 
tlght grasping, tight pinching, or twisting of mum force for pushing or pulling open a door 
the wrist to operate. Lever-operated mecha- shaU be as follows: 
nlsms, push-type mechanisms, and U-shaped 
handles are acceptable designs. When sliding (i) Fire doors shall have the minimum' 
doors are fully open, operating hardware shall opening force allowable by the appropriate 
be exposed and usable from both sides. Hard- administrative authority. 
ware required Jar accessible door passage shall 
be mounted rw higher thari 48 iri(1220 mm) (2) Other doors. 
above finished fioor. 

(a) exterior hinged doors: (Reserved). 
4.13.10* Door Closers. If a door has a 
closer, then the sweep period of the closer (b) Interior hinged doors: 5 Ibf (22.2N) 
shall be adjusted so that from an open posi¬ 
tion of 70 degrees, the door wlU take at least (c) sliding or folding doors: 5 Ibf (22.2N) 
3 seconds to move to a point 3 In (75 mm) 
from the latch, measur^ to the leading edge These forces do not apply to the force required 
of the door. to retract latch bolts or disengage other devices 

that may hold the door In a closed position. 
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NOTE: X « 12 in (305 mm) if door has both a 
ciosar and iatch. 

Ftant Approaches — Swinging Doors 
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NOTE: X = 36 in (915 mm) minimum if y = 60 in 
(1525 mm): x = 42 in (1065 mm) minimum if y = 
54 in (1370 mm). 

NOTE: y — 48 in (1220 mm) minimum if door has 
both a iatch and cioser. 

Hinge Side Approach^ — Swinging Doors 

NOTE: y » 54 in (1370 mm) minimum if door has 
cioser. 

NOTE: y — 48 in (1220 mm) minimum if door has 
cioser. 

Latch Side Approaches — Swinging Doors 

NOTE: All doors in alcoves shall comply with the clearances for front approaches. 

Fig. 25 
Maneuvering Clearances at Doors 
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Front Approach — Sliding Doors 
mndFoUUng Doors 

Slide Side Approach — Sliding Doors 
and FoUUng Doors 
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Latch Side Approach — Sliding Doors and Folding Doors 

NOTE: All doors in alcoves shall comply with the clearances for front approaches. 

Fig. 25 
Maneuvering Clearances at Doors (Continued) 

Fig. 26 
Two Hinged Doors In Series 
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4.14 EntfancM 

4.13.12* Antomattc Doofs and Power- 
Assisted Doors. If an automatic door is 
used, then it shall comply with ANSl/BHMA 
A156.10-1985. Slowly opening, low-powered, 
automatic doors shall corrgjiy wUhANSI 
A156.19-1984. Such doors shall not open to 
back check faster than 3 seconds and shall 
require no more than 15 Ibf (66.6N) to stop 
door movement. If a power-assisted door Is 
used. Its door-opening force shall comply with 
4.13.11 and Its closing shall conform to the 
requirements in ANSI A156.19-1984. 

4.14 Entrances. 

4.14.1 Minimum Number. Entrances 
required to be accessible by 4.1 shaU be part of 
an accessible route complying with 4.3. Such 
entrances shall be connected an accessible 
route to public transportation stops, to acces¬ 
sible parking and passenger loading zones, 
and to public streets or sidewalks If available 
(see 4.3.2(1)). Th^ shall also be connected by 
an accessible route to aU accessible spaces or 
elements within the building or facility. 

4.14.2 Sendee Entrances. A service 
entrance shaU not be the sole accessible 
entrance unless It Is the only entrance to a 
building or facility (for example. In a factory 
or garage). 

4.15 Drinking Fountains and Water 
Coolers. 

4.15.1 Minimum Number. Diinktr^ foun¬ 
tains or water coolers requt-ed to be accessible 
by 4.1 shall comply with 4.15. 

4.15.2* ^wut Height. Spouts shall be no 
higher than 36 In (915 mm), measured from 
the floor or ground surfaces to the spout outlet 
(see Fig. 27(a)). 

4.15.3 Spout Location. The spouts of 
drinking fountains and water cockers shall be 
at the ^nt oi the unit and shall direct the 
water flow In a trsyectcHy that Is parallel or 
nearly parallel to &e finnt of the unit. The 
spout shall provide a flow of water at least 4 In 
(100 mm) high so as to allow the Insertion oi a 
cup or glass under the flow of water. On an 
accessible drinking fowttabi wUh a round or 

oval bowl, the spout must be positioned so the 
flow of water is within 3 In (75 mm) of the front 
edge of the fountain. 

4.15.4 Controls. Controls shall compfy with 
4.27.4. Untt controls shall be front moimted or 
side mounted near the front edge. 

4.15.5 Clearances. 

(1) Wall- and post-mounted cantilevered 
units shaU have a clear knee space between 
the bottom of the apron and the floor or 
groimd at least 27 In (685 mm) high. 30 In 
(760 mm) wide, and 17 In to 19 In (4^ mm 
to 485 mm) deep (see Fig. 27(a) and (b)). Such 
units shaU also have a minimum clear floor 
space 30 in by 48 In (760 mm by 1220 mm) to 
allow a person In a wheelchair to approach the 
unit facing forward. 

(2) Free-standing or built-in units not having 
a dear space under them shaU have a dear 
floor space at least 30 in by 48 In (760 mm by 
1220 mm) that aUows a person in a wheelchair 
to make a paraUd approach to the unit (see 
Fig. 27(c) and (d)). This dear floor space shaU 
comply with 4.2.4. 

4.16 Water Closets. 

4.16.1 GeneraL Accessible water dosets 
shaU compfy with 4.16. 

4.16.2 Clear Floor Space. Clear floor space 
for water closets not In stalls shaU comply with 
Fig. 28. Clear floor space may be arranged to 
aUow either a left-handed or right-handed 
approach. 

4.16.3* Height. The height of water closets 
shaU be 17 in to 19 in (430 mm to 485 mm), 
measured to the top of the toUet seat (see Fig. 
29(b)). Seats shcdl not be sprung to return to a 
lifted postborL 

4.16.4* Grab Bars. Grab bars for water 
closets not located In staUs shaU comply with 
4.26 and Fig. 29. The grab bar behind the water 
doset shall be 36 in (915 mm) minimum. 

4.16.5* Flush Contre^. Flush controls 
shaU be hand operated or automatic and shaU 
comply with 4.27.4. Controls for flush valves 
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shall be mounted on the wide side of toilet 
areas no more than 44 in (1120 mm) above 
the floor. 

4.16.6 IMspeiiMis. Toilet paper dl^nsers 
shall be installed within reach, as shown in 
Fig. 29(b). Dispensers that control deUvery, or 
that do not permit continuous paper Jlow, shall 
notbeusecL 

4.17 Toilet Stalls. 

4.17.1 Locatioii. Accessible toilet stalls shall 
be on an accessible route and shaU meet the 
requirements of 4.17. 

4.17.2 Water Closets. Water closets in 
accessible stalls shall compty with 4.16. 
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4.17.3* SUe and Arrangement. The size 
and arrangement of the standard toilet stall 
shall comply with Fig. 30(a). Standard Stall 
Standard toilet stalls with a minimum depth 
of 56 in (1420 mm) (see Fig. 30(a)) shall have 
wall-mounted water closets. If the depth of a 
standard toilet stall is Increased at least 3 in 
(75 mm), then a floor-mounted water closet 
may be used. Arrangements shown for stan¬ 
dard toilet stalls may be reversed to allow 
either a left- or right-hand approach. Addi¬ 
tional stalls shall be provided in conformance 
with 4.22.4. 

is technically infeasHAe or where plumbing code 
requirements prevent combining existing stalls to 
provide space, either alternate stall (Fig. 30(b)) 
may be provided In lieu of the standard stcUL 

4.17.4 Toe Clearances. In standard stalls, 
the front partition and at least one side parti¬ 
tion shall provide a toe clearance of at least 
9 in (230 mm) above the floor. If the depth of 
the stall is greater than 60 in (1525 mm), then 
the toe clearance is not required. 

4.17.5* Doors. Toilet stall doors, including 
door hardware, shall comply with 4.13. If toilet 
stall approach is from the latch side of the stall 
door, clearance between the door side of the 

EXCEPTION: In instances of alteration work 
where provision of a standard stall (Fig. 30(a)) 
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4.17 ToUet Statts 

AHemate Stalls Fig. 30 
Toilet Stalls 
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4.19 LaTEtoiles and 

stall and any obstruction may be reduced to a 
minimum <^42tn (1065 mm) (Fig. 30). 

4.17.6 Grab Bara. Grab bars complying with 
the length and positioning shown in Fig. 30(a). 
(b). (c), and (d) shall be provided. Grab bars 
may be mounted with any desired method as 
long as they have a gripping surface at the 
locations shown and do not obstruct the re¬ 
quired clear floor area. Grab bars shall comply 
with 4.26. 

4.18 Urinals. 

4.18.1 GeneiaL Accessible urinals shall 
comply with 4.18. 

4.18.2 Height. Urinals shall be stall-type or 
wall-hung with an elongated rim at a maximum 
of 17 in (430 mm) above the finish floor. 

4.18.3 Clear Floor Space. A clear floor 
space 30 in 48 in (760 mm by 1220 mm) 
shall be provided in front of urinals to allow 
forward approach. This clear space shall 
adjoin or overlap an accessible route and shall 
comply with 4.2.4. Urinal shields that do not 
extend beyond the Jwnt edge of the urtrval rim 
may be provided with 29 In (735 mm) clearance 
between them. 

4.18.4 Flush Controls. Flush controls shall 
be hand operated or automatic, and shall com¬ 
ply with 4.27.4. and shall be mounted no more 
than 44 in (1120 mm) above the finish floor. 

4.19 Lavatories and Bfiirrors. 

4.19.1 GeneraL The requirements of 4.19 
shall apply to lavatory fixtures, vanities, and 
bullt-tn lavatories. 

4.19.2 Height and Cleaiances. Lavatories 
shall be mounted with the rtm or counter sur¬ 
face no higher than 34 In (865 mm) above the 
finish floor. Provide a clearance of at least 29 in 
(735 mm) above the finish floor to the bottom of 
the apron. Knee and toe clearance shall comply 
with Fig. 31. 

4.19.3 Clear Floor Space. A clear floor 
space 30 in by 48 in (760 mm by 1220 mm) 
complying with 4.2.4 shall be provided in front 
of a lavatory to allow forward approach. Such 

clear floor space shall adjoin or oveiiap an 
accessible route and shall extend a maximum 
of 19 in (485 mm) underneath the lavatory 
(see Fig. 32). 

4.19.4 Eaqposed Pipes and Surfaces. Hot 
water and drain pipes under lavatories shall 
be Insulated or o^erwise coqfigured to protect 
against contact. There shall be no sharp or 
abrasive surfaces under lavatories. 

4.19.5 Faucets. Faucets shall comply with 
4.27.4. Lever-operated, push-type, and elec¬ 
tronically controlled mechanisms are examples 
of acceptable designs, (f self-closing valves are 

Fig. 32 
Clear Floor Space at Lavatories 
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4.20 Bathtubs 

used the faucet shall remain open for at least 
10 seconds. 

4.10.6* lilrrors. Mirrors shall be mounted 
with the bottom edge qf the rejlecting surface 
no higher than 40 in (1015 mm) ohoue the 
Jinish floor (see Fig. 31). 

4.20 Bathtubs. 

4.20.1 GeneraL Accessible bathtubs shall 
comply with 4.20. 

4.20.2 Floor Space. Clear floor space in 
front of bathtubs shall be as shown in Fig. 33. 

4.20.3 Seat. An in-tub seat or a seat at the 
head end of the tub shall be provided as shown 
in Fig. 33 and 34. The structural strength of 
seats and their attachments shall comply with 
4.26.3. Seats shall be mounted secure^ and 
shall not slip during use. 

4.20.4 Grab Bara. Grab bars complying 
with 4.26 shall be provided as shown in Fig. 
33 and 34. 

4.20.5 Controls. Faucets and other controls 
complying with 4.27.4 shall be located as 
shown in Fig. 34. 

4.20.6 Shower Unit. A shower spray unit 
with a hose at least 60 in (1525 min) long that 
can be used both as a flxed shower head and 
as a hand-held shower shall be provided. 

4.20.7 Bathtub Enclosures. If provided, 
enclosures for bathtubs shall not obstruct 
controls or transfer fiom wheelchairs onto 
bathtub seats or into tubs. Enclosures on 
bathtubs shall not have tracks mounted on 
their rims. 

4.21 Shower Stalls. 

4.21.1* GeneraL Accessible shower stalls 
shall comply with 4.21. 

4.21.2 SIse and Clearances. Except as 
speclfled in 9.1.2, shower stall size and clear 
floor space shall comply with Fig. 35(a) or (b). 
The shower stall in Fig. 35(a) shall be 36 in by 
36 in (915 mm by 915 mm). Shower stalls 
required by 9* L2 shall comply with Fig. 57(a) 

or (b). The shower stall in Fig. 35(b) will flt into 
the space required for a bathtub. 

4.21.3 Seat. A seat shall be provided in 
shower stalls 36 in by 36 in (915 mm by 
915 mm) and shall be as shown in Fig. 36. The 
seat shall be mounted 17 in to 19 in (430 mm 
to 485 mm) flom the bathroom floor and shall 
extend the full depth of the stall. In a 36 in by 
36 in (915 mm by 915 mm) shower stall, the 
seat shall be on the wall opposite the controls. 
Where a fixed seat is provided tna301nby 
60 tn minimum (760 mm by 1525 mm) shower 
stall It shall be a fckling type and shall be 
mounted on the wall acHacent to the controls 
as shown tn Fig. 57. The structural strength 
of seats and their attachments shall comply 
with 4.26.3. 

4.21.4 Grab Bara. Grab bars complying with 
4.26 shall be provided as shown in Fig. 37. 

4.21.5 Controls. Faucets and other controls 
complying with 4.27.4 shall be located as 
shown in Fig. 37. In shower stalls 36 in by 
36 in (915 mm by 915 mm), all controls, 
faucets, and the shower unit shall be mounted 
on the side wall opposite the seat. 

4.21.6 Shower Unit. A shower spray unit 
with a hose at least 60 in (1525 mm) long that 
can be used both as a flxed shower head and 
as a hand-held shower shall be provided. 

EXCEPTION: In unmonitored JacUiiies where 
vandalism is a consideration, a fixed shower 
head mounted at 46 in (1220 mm) above the 
shower fioor may be used in Ueu qf a hand-held 
shower head. 

4.21.7 Cuibe. If provided, curbs in shower 
stalls 36 in by 36 in (915 mm by 915 mm) 
shall be no higher than 1/2 tn (13 mm). Shower 
stalls that are 30 in by 60 in (760 mm by 
1525 mm) minimum shall not have curbs. 

4.21.8 Shower Bncloeures. If provided, 
enclosures for shower stalls shall not obstruct 
controls or obstruct transfer from wheelchairs 
onto shower seats. 

4.22 Toilet Rooms. 

4.22.1 Minimum Number. Toilet facilities 
required to be accessible by 4.1 shall comply 
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4.21 Shower Stalle 
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wUh 4.22. Accessible toilet rooms shall be on 
an accessible route. 

4.22.2 DoofS. AD doors to accessible toDet 
rooms shaU compfy with 4.13. Doors shaU not 
swing Into the clear floor space required for 
any ^ure. 

4.22.3* Clear Floor Space. The accessible 
flxtures and controls required in 4.22.4, 4.22.5, 
4.22.6, and 4.22.7 shaD be on an accessible 
route. An unobstructed tiunlng space comply¬ 
ing with 4.2.3 shaU be provided within an 
accessible toilet room. The clear floor space at 
flxtures and controls, the accessible route, and 
the turning space may overlap. 

4.22.4 Water Cloaeta. If toilet stalls are 
provided, then at least one shaU be a standard 

toilet staU complying with 4.17; where 6 or 
more staUs are provided. In additian to the stall 
campHyinQ wtth 4.173, at least one stall 36 In 
(915 mm) wide wtth an outward swinging, self¬ 
dosing door and parallel grab bars complying 
wtth Fig. 30(d) and 4.26 shall be provided. 
Water closets tn such stalls shaU comply with 
4.16. If water closets are not In stalls, then at 
least one shaU comply with 4.16. 

4.22.5 Urinals. If urinals are provided, then 
at least one shaU comply wtth 4.18. 

4.22.6 Lavatoiles and lIlrrorB. If lavatories 
and mirrors are provided, then at least one of 
each shaU compty wtth 4.19. 

4.22.7 Controls and Dispensers. 
If controls, dispensers, receptacles, or other 

IBBBUBBBBBBBBBBBBBI 
IBBBS^BBBBBBBBBBBBBI 
IBB^'rjBBBBBBBBBBBBBI 
IBBBSBBBBBBBBBBBBBBI 
IBBBBBBBBBBBBBBBBBBI 
IBBBBBBBBBBBBBBBBBBI j 

JBBBBBBBBBBBBBBBBBBB 

36-in by 36-in 30-in by 60-in 
(915-mm by 915-mm) Staii (760-mm by 1525-mm) Staii 

Fig. 35 
Shower Size and Clearances 
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4.23 Bathrooms, Bathing Facilities, and Shower Rooms 

23 max 
582 

rriMX 
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Fig. 36 
Shower Seat Design 

equipment are provided, then at least one of 
each shall be on an accessible route and shall 
comply with 4.27. 

4.23 Bathrooms, Bathing Facilities, 
and Shower Rooms. 

4.23.1 Minimum Number. Bathrooms, 
bathing facilities, or shower rooms required 
to be accessible by 4.1 shall compfy with 4.23 
and shall be on an accessible route. 

4.23.2 Doors. Doors to accessible bathrooms 
shall comply with 4.13. Doors shall not swing 
into the floor space required for any flxture. 

4.23.3* Clear Floor Space. The accessible 
fixtures and controls required in 4.23.4. 4.23.5. 
4.23.6. 4.23.7, 4.23.8. and 4.23.9 shall be on 
an accessible route. An unobstructed turning 

CVWWWVI ^WVWV' 

36-iii 36-in (915-mm by 915-mm) Stall 

(D » c 
5 1 

CO ^ GO 5 OO ^ 

side back (long) 
NOTE: Shower head and control area may be on back (long) wall (as shown) or on either side wail. 

(b) 
30-in by 60-in (760-mm by 1525-nfim) Stall 

Fig. 37 
Grab Bars at Shower Stalls 

48 



Federal Register / Vol. 56, No. 144 / Friday, July 26,1991 / Rules and Regulations 35655 

4.24 Sinks 

space complyliig with 4.2.3 shall be provided 
within an accessible bathroom. The clear floor 
spaces at fixtures and controls, the accessible 
route, and the tumliig space overlap. 

4.23.4 Water doaets. if toilet stalls are 
provided, then at least one shall be a standard 
toilet Stan complyliig with 4.17; where 6 or 
more stalls are provided, in addition to the stall 
complying with 4.17,3, at least one stall 36 tn 
(915 mm) wide ivith an outward swingtng, s^- 
dostng door and parallel grab bars complying 
with Fig. 30(d) and 4.26 shall be provided. 
Water closets in such stalls shaU comply with 
4.16. If water closets are not In stalls. Aen at 
least one shaU comply with 4.16. 

4.23.5 Urinals. If urinals are provided, then 
at least one shaU comply with 4.18. 

4.23.6 LsTatoilea and kOrrora. if lavatories 
and mirrors are provided, then at least one of 
each shaU comply with 4.19. 

4.23.7 Controla and Diapenaera. If con¬ 
trols. dlq)ensers. receptacles, or other equip¬ 
ment are provided, thm at least one of each 
shaU be on an accessible route and shaU 
comply with 4.27. 

4.23.8 Bathing and Shower FadUtlea. if 
tubs or showers are provided, then at least one 
accessible tub that complies with 4.20 or at 
least one accessible shower that complies with 
4.21 shaU be provided. 

4.23.9* Medicine CaUneta. If medicine 
cabinets are provided, at least one shaU be 
located with a usable shetf no higher than 
44 In (1120 mm) above the floor space. The 
floor space shaU comply with 4.2.4. 

4.24 Sinka. 

4.24.1 GeneraL Sinks required to be 
accessible by 4.1 shaU ccxnpty with 4.24. 

4.24.2 Hei^. Sinks shaU be mounted 
with the counter or rtm no higher than 
34 In (865 mm) above the finish floor. 

4.24.3 Knee Cleasanee. Knee clearance that 
Is at least 27 In (685 mm) high. 30 In (760 nun) 
wide, and 19 In (485 mm) deep shaU be pro¬ 

vided underneath sinks. 

4.24.4 Depth. Each sink shaU be a maximum 
of 6-1/2 In (165 mm) deep. 

4.24.5 Clear Floor Space. A clear floor 
space at least 30 hi by 48 in (760 mm by 
1220 mm) complying with 4.2.4 shaU be 
provided In front of a sink to allow forward 
approach. The clear floor space shaU be on 
an accessible route and shaU extend a maxi¬ 
mum of 19 In (485 mm) underneath the sink 
(see Fig. 32). 

4.24.6 Eacpoaed Pipes and Surfiices. Hot 
water and drain pipes esqxised under sinks 
shaU be Insulated or otherwise corfigwed so 
as to protect against contact There shaU be no 
sharp or abrasive surfaces under sinks. 

4.24.7 Faucets. Faucets shaU comply with 
4.27.4. Lever-operated, push-type, touch-type, 
or electronically controUed mechanisms are 
acceptable designs. 

4.25 Storage. 

4.25.1 GeneraL Fixed storage faculties such 
as cabinets, shelves, closets, and drawers 
required to be accessible by 4.1 shaU comply 
with 4.25. 

4.25.2 Clear Floor Space. A clear floor 
space at feast 30 in by 48 in (760 mm by 
1220 mm) complying with 4.2.4 that aUows 
either a forward or parallel approach by a 
person using a whedchalr shaU be provided 
at accessible storage facilities. 

4.25.3 Height. Accessible storage spaces 
shaU be within at feast one of the reach ranges 
specified in 4.2.5 and 4.2.6 (see Fig. 5 and 
Fig. 6). Clothes rods or shelves shaU be a 
maximum of 54 In (1370 mm) above the finish 
floor for a side approach. Where the distance 
fivm the wheelchair to the dothes rod or shej/ 
exceeds 10 tn (255 mm) (as in closets without 
accessible doors) the height and depth to the 
rod or she^ shall comply with Fig. 38(a) and 
Fig. 38(b). 

4.25.4 Hardware. Hardware for accessible 
storage faculties shaU comply with 4.27.4. 
Touch latches and U-^ap^ pulls are 
acceptable. 
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4.26 Handzallc, Grab Bars, and Tub and Shower Seats 

4.26 Handrails. Grab Bars, and Tub 
and Shower Seats. 

4.26.1* General. All handrails, grab bars, 
and tub and shower seats required to be acces¬ 
sible by 4.1, 4.8, 4.9, 4.16, 4.17, 4.20or4.21 
shall comply with 4.26. 

4.26.2* Size and Spacing of Grab Bars 
and Handrails. The diameter or width of the 
gripping surfaces of a handrail or grab bar 
shall be 1-1/4 In to 1-1/2 In (32 mm to 38 mm), 
or the shape shall provide an equivalent grip¬ 
ping surface. If handrails or grab bars are 
mounted adjacent to a wall, the space between 
the waU and the grab bar shall be 1-1/2 in 
(38 mm) (see Fig. 39(a). (b). (c). and (ej). Hand¬ 
rails may be located In a recess if the recess is 
a maximum of 3 in (75 mm) deep and extends 
at least 18 In (455 mm) above the top of the rail 
(see Fig. 39(d)). 

4.26.3 Structural Strength. The structural 
strength of grab bars, tub and shower seats, 
fasteners, and mounting devices shall meet 
the following spedilcatlon; 

(1) Bending stress In a grab bar or seat 
induced by the maximum bending moment 
from the application d* 250 Ibf (1112N) shaU 

be less than the allowable stress for the 
material of the grab bar or seat. 

(2) Shear stress Induced In a grab bar or 
seat the application of 250 Ibf (1112N) shall 
be less than the allowable shear stress for the 
material of the grab bar or seat. If the con¬ 
nection between the grab bar or seat and Its 
mounting bracket or other support is consid¬ 
ered to be fully restrained, then direct and 
torsional shear stresses shall be totaled for the 
combined shear stress, which shall not exceed 
the allowable shear stress. 

(3) Shear force Induced In a fastener or 
mounting device from the application of 250 Ibf 
(1112N) shall be less than the aUowable lateral 
load of either the fastener or mounting device 
or the supporting structure, whichever is the 
smaller allowable load. 

(4) Tensile force Induced In a fastener by a 
direct tension force of 250 Ibf (1112N) plus the 
maximum moment from the application of 
250 Ibf (1112N) shall be less than the allowable 
withdrawal load between the fastener and the 
supporting structure. 

(5) Grab bars shall not rotate within their 
fittings. 
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4.28 Alarms 

4.27.2 Clear Floor Space. Clear floor space 
complying with 4.2.4 that allows a forward or a 
parallel approach by a person using a wheel¬ 
chair shall be provided at controls, dispensers, 
receptacles, and other operable equipment. 

4.27.3* Height. The highest operable part 
of controls, dispensers, receptacles, and other 
operable equipment shall be placed within at 
least one of the reach ranges specified in 4.2.5 
and 4.2.6. Electrical and communications 
system receptacles on walls shall be mounted 
no less than 15 In (380 mm) above the floor. 

EXCEPTION: These requirements do not appty 
where the use of special equpment dictates 
otherwise or where electrical and communica¬ 
tions systems receptacles are not normally 
Intended for use by buUding occupants. 

4.27.4 Opemtion. Controls and operating 
mechanisms shall be operable with one hand 
and shall not require tight grasping, pinching, 
or twisting of the wrist. The force required to 
activate controls shall be no greater than 5 Ibf 
(22.2 N). 

4.28 Alarms. 

4.28.1 GeneraL Alarm systems required to 
be accessible by 4.1 shall comply with 4.28. At 
a minimum, visual signal appUances shaU be 
provided in buildings and factiities in each of 
the following areas: restrooms and any other 
general usage areas (e.g., meeting rooms). 
haUways, lobbies, and any other area for 
common use. 

4.28.2* Audible Alarms. If provided, audible 
emergency alarms shall produce a sound that 
exceeds the prevailing equivalent sound level 
In the room or space by at least 15 dbA or 
exceeds any maximum sound level with a 
duration of 60 seconds by 5 dbA. whichever 
is louder. Sound levels for alarm signals shzill 
not exceed 120 dbA. 

4.28.3* ^^ual Alarms. Visual alarm signal 
appliances shall be integrated into the building 
or facility alarm system. If single station audible 
alarms are provided then single station visual 
alarm signdLs shall be provided. Visual alarm 
signals shall have the JoUowirtg minimum 
photometric and location features: 
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(1) The lamp shall be a xenon strobe type or 
equivalenL 

(2) The caior shall be dear or nominal white 
(Le., wintered or dear filtered white Ughi). 

(3) The maximum pidse duration shall be two- 
tenths of one second (0.2 sed with a maximum 
duty cycle qf 40 percent The pulse duration is 
defined as the time interval between initial and 
final points of 10 percerd of mcvdrrumx signal 

(4) The intenstty shall be a minimum of 
75 candela. 

(5) The flash rate shall be a minimum of 
1 Hz and a maximum of 3 Hz. 

(6) The appiliance shall be placed 80 in 
(2030 mm) above the highest floor level within 
the space or 6 in (152 mm) below the celling, 
whichever is lower. 

(7) In general no place in any room or space 
required to have a visual signal apptiaavce shall 
be more than 50ft (15 m) from the signal (in the 
horizontal plane). In large rooms and spaces 
exceeding 100ft (30 m) across, without obstruc¬ 
tions 6ft (2 m) above the finish floor, such as 
auditoriums, devices may be placed around 
the perimeter, spaced a maximum 100 ft (30 m) 
apart in lieu of suspending appliances from 
the celling. 

(8) No place in common corridors or hallways 
in which visual alarm signalling appliances are 
required shall be more than 50 ft (15 m) from 
the signal 

4.28.4* Auxiliary Alarms. Units and sleep¬ 
ing accommodations shall have a visual alarm 
connected to the building emergency alarm 
system or shall have a standard 110-volt elec¬ 
trical receptacle into which such an alarm can 
be connected and a means by which a signal 
from the buildUng emergency alarm system can 
trigger such an auxiUary alarm. When visual 
alarms are in place the signal shaU be visible 
tn all areas qf the unit or room. Instructions 
for use of the auxiliary alarm or receptacle 
shall be provided. 



35659 Federal Register / Vol, 56, No. 144 / Friday. July 26,1991 / Rules and Regulations 

4.29 Detectable Warning 

4.29 Detectable Warnings. 

4.29.1 OeneiaL Detectable warnings required 
by 4.1 and 4.7 shall comply with 4.29. 

4.29.2* Detectable Warnings on Walking 
Surfaces. Detectable warnings shall consist 
of raised truncated domes wiSi a diameter of 
nominal 0.9 in (23 mn^, a height of nominal 
0.2 In (5 mm) and a center-to-center spacing of 
nominal 2.35 In (60 mm) and shall contrast 
visually with acffolning surfaces, either llght-on- 
dark, or dark-on-UghL 

The material used to provide contrast shall be 
an integral part qf the uxtUdng surface. Detect¬ 
able uxunings used on interior surfaces shall 
differ from adDotning walking surfaces in resil¬ 
iency or sound-on-cane contact 

4.29.3 Detectable Warnings on Doors 
To Hasardous Areas. (Reserved). 

4.29.4 Detectable Warnings at Stairs. 
(Reserved). 

4.29.5 Detectable Warnings at 
Hasardous Vehicular Areas. If a walk 
crosses or ac^oins a vehicular w£^. and the 
walking surfaces are not separated by curbs, 
railings, or other elements between the pedes¬ 
trian areas and vehicular areas, the boundary 
between the areas shall be defined by a con¬ 
tinuous detectable warning which is 36 in 
(915 mm) wide, complying with 4.29.2. 

4.29.6 Detectable Warnings at 
Reflecting Pools. The edges of reflecting 
pools shall be protected by railings, walls, 
curbs, or detectable warnings complying 
with 4.29.2. 

4.29.7 Standardisation. (Reserved). 

4.30 Signage. 

4.30.1* General. Signage required to be 
accessible by 4.1 shall comply with the 
applicable provisions qf 4.sk). 

4.30.2* Character Proportion. Letters and 
numbers on signs shall have a width-to-helght 
ratio between 3:5 and 1:1 and a stroke-wldth- 
to-height ratio between 1:5 and 1:10. 

4.30.3 Character Height. Characters and 
numbers on signs shall be sized according to 
the viewing distance from which they are to 
be read. The minimum height is measured using 
an upper case X. Lower case characters are 
permitted. 

Height Above 
Ftnlehed Floor 

Suspended or Prqfected 
Overhead tn 

compliance with 4.4.2 

Mnimum 
Character Height 

3 in. (75 mm) 
minimum 

4.30.4* Raised and Bixdlled Characters 
and Pictorial Symbol Signs 
(Pictograms). Letters and numerals shall be 
raised 1/32 in, upper case, sans serif or simple 
sertf type and shall be accompanied wUh Grade 
2 BraUle. Raised characters shall be at least 
5/8 in (16 mm) high, but no higher than 2 In 
(M mm). Pictograms shall be accompanied by 
the equivalent verbal description placed directly 
below the pictogram. The border dimension of 
the pictogram shall be 6 In (152 mm) mtUmum 
tn height 

4.30.5* Finish and Contrast. The charac¬ 
ters and background of signs shall be eggshell 
matte, or other non-glare finish. Characters and 
symbols shall contrast with their background 
— either light characters on a dark background 
or dark characters on a light background. 

4.30.6 Mounting Location and Height. 
Where permanent identification is provided for 
rooms and spaces, signs shall be instaUed on 
the wall arHacent to the latch side of the door. 
Where there is no wall space to the latch side 
of the door, including at double leaf doors, 
signs shall be placed on the nearest acyacent 
waU. Mountb^ height shall be 60 in (1525 mm) 
above the finish floor to the centerline of the 
sign. Mounting location for such signage shaR 
be so that a person may approach within 3 In 
(76 mm) of signage without encountering pro¬ 
truding objects or standing within the swing 
of a door. 

4.30.7* Symbols of Accessibility. 

(1) FacRUies and elements required to be 
iderittfied as accessible by 4.1 shall use the 
international symbol of accessibility. The 
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(a) 
Proportions 

International Symbol of Accessibility 

(b) 
Display Conditions 

International Symbol of Accessibility 

International TDD Symbol 

International Symbol of Access for Hearing Loss 

Fig. 43 
International Symbols 

symbol shall be dlspk^ed as shown In 
Fig. 43(a) and (b). 

(2) Volume Control Telephones. Telephones 
required to have a volume control by 4.1.3(17)(t) 
shall be Identified by a sign containing a depic¬ 
tion qT a telephone handset wtth radiating sound 
waves. ' 

(3) Ttxt Telephones. Text telephones required 
by 4.1.3 (17)(d shall be Identified by the interna¬ 
tional TDD symbol (Fig 43(d). In addition, if a 

JacQity has a public text telephone, directional 
signage Indicating the location of the nearest 
text telephone shall be placed ad)acent to all 
banks ^ telephones which do not contain a text 
telephone. Such directional signage shaR tndude 
the international TDD symbol If a facility has no 
banks qf telephones, the direcOonal signage 
shall be provided at the entrance (e.g., tn a 
building directory). 

(^ Assistive Listening Systems. In assembly 
areas where permanently installed assistive 
listening systems are required by 4.1.3(19)(b) 
the avaUablltty qf such systems shall be identi¬ 
fied wtth signage that indudes the tntemational 
symbol qf access for hearing loss (Fig 43(d)). 

4.30.8* lUumintMtion Levels. (Reserved). 

4.31 Telephones. 

4.31.1 GenexsL Public telephones required 
to be accessible by 4.1 shall comply with 4.31. 

4.31.2 Clesr Floor or Oround Space. A 
clear floor or ground space at least 30 In by 
48 In (760 mm by 1220 mm) that allows 
either a forward or parallel approach by a 
person uslrig a whedchalr shall be provided 
at telephones (see Fig. 44). The clear floor or 
grotmd space shall compty with 4.2.4. Bases, 
enclosures, and fixed seats shall not Impede 
approaches to telephones by people who use 
wheelchairs. 

4.31.3* Mounting Height. The highest 
operable part of the telephone shall be within 
the reach ranges specified In 4.2.5 or 4.2.6. 

4.31.4 Protruding Olfiects. Telephones 
shall comply wtth 4.4. 
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4.31 Telephones 

4.31.5 Bearing Aid Compatible and 
Volume Control Telephones Required 
by 4,1, 

(1) T^ephones shall be hearing aid 
compatible. 

normal, shall be provided in accordance with 
4.1.3. If an automatic reset is provided then 
18 dbA may be exceeded. 

4.31.6 Controls. Telephones shall have 
pushbutton controls where service for such 
equipment is available. 

(2i Volume controls, capable of a minimum 
of 12 dbA and a maximum of 18 dbA above 
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Fixed or Built-in Seating and Tablea 

4.31.7 Telephone Books. Telephone books. 
If provided, shall be located tn a position that 
complies with the reach ranges specified in 4.2.5 
and 4.2.6. 

4.31.8 Cord length. The cord from the 
telephone to the handset shaU be at least 
29 In (735 mm) loi)g. 

4.31.9* Text Telephones Required 
by 4.1. 

(1) Text telephones used with a pay telephone 
shall be permanently echoed wUhbi, or acUacent 
to. the t^phone enclosure. If an acoustic cou¬ 
pler (s used the telephone cord shall be siffi- 
cienthi long to allow connection (f the text 
telephone and the telephone receiver. 

(2) Pay telephones designed to accommodate 
a portable text telephone shall be equpped with 
a shelf arui an electrical outlet within or adja¬ 
cent to the telephone enclosure. The telephone 
handset shall be capable of being placed flush 
on the surface of the shelf. The sh^ shall be 
capable of accommodating a text telephone and 
shall have 6 In (152 mm) mlnirrwm vertical clear¬ 
ance In the area where the text telephone Is to 
be placed. 

(3) Equivalent faclUtatlon may be provided. 
For example, a portable text telephone may be 
made available In a hotel at the registration 
desk if It is available on a 24-hour basis for 
use with nearby public pay telephones. In this 
instance, at least one pay telephone shall 
comply with paragraph 2 of this section. In 
addition, if an acoustic coupler Is used, the 
telephone handset cord shall be sufficiently long 
so as to allow connection of the text telephone 
and the telephone receiver. Directional signage 
shall be provided and shall comply with 4.30.7. 

4.32 Fixed or Built-in Seating and 
Tablea. 

4.32.1 Miniimim Number. Fixed or built-in 
seating or tables required to be accessible by 
4.1 shall comply with 4.32. 

4.32.2 Seating. If seating spaces for people 
In wheelchairs are provided at fixed tables or 
counters, clear floor space complying with 
4.2.4 shall be provided. Such clear floor space 

shall not overlap knee space by more than 
19 In (485 mm) (see Fig. 45). 

4.32.3 Knee Clearancea. If seating for 
people In wheelchairs Is provided at tables or 
counters, knee spaces at least 27 In (685 mm) 
high. 30 in (760 mm) wide, and 19 In (485 mm) 
deep shall be provided (see Fig. 45). 

4.32.4* Height of Tablea or Coontera. 
The tops of accessible tables and counters shaU 
be from 28 In to 34 In (710 mm to 865 mm) 
above the finish floor or ground. 

4.33 Aaaemb^ Areaa. 

4.33.1 Minimum Number. Assembly and 
associated areas required to be accessible by 
4.1 shall comply with 4.33. 

4.33.2* Sise of Wheelchair Locationa. 
Each wheelchair location shall provide mini¬ 
mum clear ground or floor spaces as shown 
In Fig. 46. 

4.33.3* Placement of Wheelchair 
Locationa. Wheelchair areas shall be an Inte¬ 
gral part of any flxed seating plan and shall be 
provided so as to provide peofAe with physical 
disabilities a choice of admission prices and 
lines of sight comparable to those for members 
of the general pubUc. They shall adjoin an 
accessible route that also serves as a means 
of egress in case of emergency. At least one 
companion fixed seat shall be provided next to 
each whedchai- seating area. When the seating 
capacity exceeds 300, wheelchair spaces shaU 
be provided In more than one location. Readily 
removable seats may be tnstaUed tn wheelchair 
spaces when the spaces are not required to 
accommodate whedchair users. 

EXCEPTION: Accessible viewing positions may 
be dustered for bleachers, balconies, and other 
areas having sight tines that require slopes of 
greater than 5 percent Equivalent accessible 
viewing positions may be located on levels 
having accessible egress. 

4.33.4 Surfaces. The ground or floor at 
wheelchair locations shall be level and shall 
comply with 4.5. 
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4.34 Antomated Teller ICechlnee 

4.33.5 Acceee to Peifonning Areas. 
An accessible route shall connect wheelchair 
seating locations with perfonning areas, includ¬ 
ing stages, arena floors, dressing rooms, locker 
rooms, and other spaces used by performers. 

4.33.6* Placement of Listening Systems. 
If the listening system provided serves indi¬ 
vidual flxed seats, then such seats shall be 
located within a 50 ft (15 m) viewing distance 
of the stage or playing area and shall have a 
complete view of the stage or plsQring area. 

4.33.7* Types of Listening Systems. 
Assistive Ustentng systems (ALS ore Intended 
to augment standard public address and audio 
systems by providing signals which can be re¬ 
ceived directly by persons with special receivers 
or their own hearing aids and which eliminate or 
filter background noise. The type of assistive 
listening system appropriate for a particular 
application depends on the characteristics of 
the setting, the nature of the program, and the 
intended audience. AfagneOc Induction loops. 
Infra-red and radio frequency systems are types 
ofUstening systems which are approprlatefor 
various appUcations. 

4.34 Automated Teller Machines. 

4.34.1 General. Each machine required to be 
accessible by 4.1.3 shall be on an accessible 
route and shodl comply with 4.34. 

4.34.2 Controls. Controls for user activation 
shall comply with the requirements of 4.27. 

4.34.3 Clearances and Reach Range. 
Free standing or buHt-ln units not having a dear 
space under them shall comply with 4.27.2 and 
4.27.3 and provide for a parallel approach and 
both a foruxud and side reach to the unit allow¬ 
ing a person In a wheelchair to access the 
controls and dispensers. 

4.34.4 Equipment for Persons uHth 
Vision Impairments, instructions and aU 
Irformation for use shall be made accessible to 
and Independently usable by persons wUh 
vision impairments. 

4.35 Dressing and Fitting Rooms. 

4.35.1 GeneraL Dressing andfitang rooms 
required to be accessible by 4.1 shall comply 
with 4.35 and shall be on an accessible route. 

4.35.2 Clear Floor Space. A dear floor 
space allowing a person using a whedchair to 
make a 180-degree turn shall be provided In 
every accessible dressing room entered through 
a swinging or sUdtng door. No door shaU. swing 
Into any part of the turning space. Turning space 
shodl not be required in a private dressing room 
entered through a curtained opening at least 
32 in (815 mm) wide tf dearfioor space comply- 
tng with section 4.2 renders the dressing room 
usable by a person using a wheelchair. 

4.35.3 Doors. All doors to accessible dressing 
rooms shall be In compliance with section 4.13. 

4.35.4 Bench. Every accessible dressing 
room shall have a 24 In by 48 In (610 mm by 
1220 mm) bench fixed to the wall along the 
longer dimension. The beivch shall be mounted 
17 in to 19 tn (430 mm to 485 mm) above the 
finish floor. Clear floor spcux shall be provided 
alongside the bench to allow a person using a 
wheelchair to make a parallel transfer onto the 
bench. The structural strength of the bench and 
attachments shall comply with 4.26.3. Where 
Installed tn coqjunctlon with showers, swimming 
pools, or other wet locations, water shall not 
accumulate upon the surface of the bench and 
the bench shcdl have a slip-resistant surface. 

4.35.5 Mirror. Where mirrors are provided tn 
dressing rooms of the same use, then In an 
accessible dressing room, a full-length mirror, 
measuring at least 18 tn wide by 54 tn high 
(460 mm by 1370 mm), shall be mounted In a 
position affording a view to a person on the 
bench as ivell as to a person tn a standing 
position. 

NOTE: Sections 4.1.1 through 4.1.7 and 
sections 5 through 10 are different from ANSI 
A117.1 in their entirety and are printed in 
standard type. 
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5.0 Restaurants and Cafeterias 

5. RESTAURANTS AND 
- CAFETERIAS. 

5.1* GeneraL Except as specified or modi¬ 
fied In this section, restaurants and cafeterias 
shall comply with the requirements of 4.1 to 
4.35. Where fixed tables (or dining counters 
where food Is consumed but there Is no service) 
are provided, at least 5 percent, but not less 
than one. of the fixed tables (or a portion of 
the dining counter) shall be accessible and 
shall comply with 4.32 as required in 4.1.3(18). 
In establishments where separate areas are 
designated for smoking and non-smoking 
patrons, the required number of accessible 
fixed tables (or counters) shall be propor¬ 
tionally distributed between the smoking and 
non-smoking areas. In new construction, and 
where practicable In alterations, accessible 
fixed tables (or counters) shall be distributed 
throughout the space or facility. 

5.2 Counters and Bars, where food or 
drink Is served at counters exceeding 34 In 
(865 mm) In height for consumption by cus¬ 
tomers seated on stools or standirig at the 
counter, a portion of the main counter which 
is 60 in (1525 tnm) In length minimum shall 
be provided in compliance with 4.32 or service 
shall be available at accessible tables within 
the same area. 

5.3 Access Aisles. AH accessible fixed 
tables shall be accessible Ity means of an 
access aisle at least 36 In (915 mm) clear 
between parallel edges of tables or between 
a wall and the table edges. 

5.4 Dining Aress. in new construction, all 
dining areas. Including raised or sunken dining 
areas, loggias, and outdoor seating areas, shall 
be accessible. In non-elevator buildings, an 
accessible means of vertical access to the 
mezzanine is not required under the following 
conditions: 1) the area of mezzanine seating 
measures no more than 33 percent of the area 
of the total accessible seatlr^ area; 2) the same 
services and decor are provided In an acces¬ 
sible space usable by the general public: and, 
3) the accessible areas are not restricted to 
use by people with disabilities. In alterations, 
accessibility to raised or sunken dining areas, 
or to an parts of outdoor seating areas Is not 
required provided that the same services and 
decor are provided In an accessible space 
usable Ity the general public and are not 
restricted to use by people with disabilities. 

5.5 Pood Service lines. Food service 
lines shaU have a minimum clear width of 
36 In (915 mm), with a preferred clear width 
of 42 In (1065 mm) to allow passage around a 
person using a wheelchair. Ttity slides shaU be 
mounted no higher than 34 In (865 mm) above 
the floor (see Fig. 53). If self-service shelves 

Ftg.53 
Food Service Lines 

Flg.54 
TabtewanAreas 
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6.0 Mescal Care FaclUtlea 

are provided, at least 50 percent of each type 
must be within reach ranges specified in 4.2.5 
and 4.2.6. 

5.6 Tableware and Condiment Areas. 
Self-service shelves and dispensing devices 
for tableware, dishware, condiments, food 
and beverages shall be installed to comply 
with 4.2 (see Fig. 54). 

5.7 Raised Platforms, in banquet rooms 
or spaces where a head table or speaker’s 
lectern is located on a raised platform, the 
platform shall be accessible in compliance 
with 4.8 or 4.11. Open edges of a raised plat¬ 
form shall be protected by placement of tables 
or by a curb. 

5.8 Vending Bfachines and Other 
Equipment. Spaces for vending machines 
and other equipment shall comply with 4.2 
and shall be located on an accessible route. 

5.9 Quiet Areas. (Reserved). 

6. BIEDICALCARE 
- FACILITIES. 

6.1 General. Medical care facilities IrKluded 
in this section are those in which people re¬ 
ceive physical or medical treatment or care and 
where persons may need assistance in respon¬ 
ding to an emergency and where the period of 
stay may exceed twenty-four hours. In addition 
to the requirements of 4.1 through 4.35. medi¬ 
cal care facilities and buildings shall comply 
with 6. 

(1) Hospitals - general purpose hospitals, 
p^chlatrlc facilities, detoxification facilities — 
At least 10 percent of patient bedrooms and 
toilets, and all public use and common use 
areas are required to be designed and con¬ 
structed to be accessible. 

(2) Hospitals and rehabilitation facilities 
that ^leclallze in treating conditions that aflfect 
mobility, or units within either that specialize 
in treating condlttons that afiect mobility — AD 
patient bedrooms and toilets, and aU public 
use and common use areas are required to be 
designed and constructed to be accessible. 

(3) Long term care faculties, nursing homes 
— At least 50 percent of patient bedrooms 
and toUets. and aD public use and common 
use areas are required to be designed and 
constructed to be accessible. 

(4) Alterations to patient bedrooms. 

(a) When patient bedrooms are being added 
or altered as part of a planned renovation of an 
entire wing, a department, or other discrete 
area of an existliig medical facUlty. a percent¬ 
age of the patient bedrooms that are being 
added or sitered shaU comply with 6.3. The 
percentage of accessible rooms provided shaU 
be consistent with the percentage of rooms 
required to be accessible by the applicable 
requirements of 6.1(1), 6.1(2), or 6.1(3), untU 
the number of accessible patient bedrooms m 
the faculty equals the overaU number that 
would be required if the facUity were newly 
constructed. (For example, if 20 patient bed¬ 
rooms are being altered in the obstetrics 
department of a hospital. 2 of the altered rooms 
must be made accessible. If. within the same 
hospital. 20 patient bedrooms are being altered 
in a unit that specializes in treating mobUlty 
impairments. aU of the altered rooms must be 
made accessible.) Where toUet/bath rooms are 
part of patient bedrooms which are added or 
altered and required to be accessible, each 
such patient toUet/bathroom shaU comply 
with 6.4. 

(b) When patient bedrooms are being added 
or altered individually, and not as part ^ an 
alteration of the entire area, the altered patient 
bedrooms shaU comply with 6.3. unless either: 
a) the number of accessible rooms provided in 
the department or area containing the altered 
patient bedroom equals the number of acces¬ 
sible patient bedrooms that would be required 
if the percentage requirements of 6.1(1). 6.1(2). 
or 6.1(3) were appU^ to that department or 
area: or b) the number of accessible patient 
bedrooms in the facUlty equals the overaU 
number that would be required if the facUlty 
were newly constructed. A^ere toUet/bath- 
rooms are part of patient bedrooms which 
are added or altered and required to be acces¬ 
sible. each such toUet/bathroom shaU comply 
with 6.4. 
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7.0 Bqrtnc— and Mercantile 

6.2 Entrances. At least one accessible 
entrance that complies with 4.14 shall be 
protected from the weather by canopy or 
roof overhang. Such entrances shall Incorpo¬ 
rate a passenger loading zone that complies 
with 4.6.6. 

6.3 Patient Bedrooms. Provide accessible 
patient bedrooms In compliance with 4.1 
through 4.35. Accessible patient bedrooms 
shall comply with the following: 

(1) Each bednxnn shall have a door that 
complies with 4.13. 

EXCEPTION: Entry doors to acute care hospi¬ 
tal bedrooms for in-patients shall be exempted 
from the requirement In 4.13.6 for maneuver¬ 
ing space at the latch side of the door if the 
door is at least 44 in (1120 mm) wide. 

(2) Each bedroom shaU have adequate space 
to provide a maneuvering space that complies 
with 4.2.3. In rooms with 2 beds. It Is prefer¬ 
able that this space be located between beds. 

(3) Each bedroom shall have adequate 
space to provide a minimum clear floor space 
(^36 In (915 mm) along each side of the bed 
and to provide an accessible route complying 
with 4.3.3 to each side of each bed. 

6.4 Patient Toilet Rooms, where toilet/ 
bath rooms are provided as a part of a patient 
bedroom, each patient bedroom that is required 
to be accessible shall have an accessible toilet/ 
bath room that complies with 4.22 or 4.23 and 
shall be on an accessible route. 

BUSINESS AND 
BIBRCANTILE. 

7.1 General, in addition to the requirements 
of 4.1 to 4.35, the design of all areas used for 
business transactions with the public shall 
comply with 7. 

7.2 Sales and Service Counters, 
Teller Windows, Information 
Counters. 

(1) In departxnent stores and miscellaneous 
retail stores where counters have cash roisters 
and are provided for sales or distribution of 
goods or services to the public, at least one of 
each type shall have a portion of the counter 
which Is at least 36 In (915 mm) In length with 
a maximum height of 36 In (915 mm) above the 
finish floor. It shall be on an accessible route 
compfylng with 4.3. The accessible counters 
must be dispersed throughout the building or 
facility. In alterations where It Is technk:ally 
Infeasible to provide an accessible counter, an 
auxiliary counter meeting these requirements 
may be provided. 

(2) At ticketing counters, teller stations In 
a bank, registration counters In hotels and 
motels, box office ticket counters, and other 
counters that may not have a cash register 
but at which goods or services are sold or 
distributed, either. 

(I) a portion of the main counter which 
Is a minimum of 36 in (915 mm) In length 
shall be provided with a maximum height of 
36 in (915 mm); or 

(II) an auxiliary counter with a maximum 
height (^36 in (915 mm) In close proximity to 
the main counter shall be provided; or 

(ill) equivalent facilitation shall be pro¬ 
vided (e.g., at a hotel registration counter, 
equivalent facilitation might consist of: 
(1) provision of a folding shelf attached to the 
main counter on which an Individual with 
disabilities can write, and (2) use of the space 
on the side of the counter or at the concierge 
desk, for handing materials back and forth). 

All accessible sales and service coun¬ 
ters shall be on an accessible route complying 
with 4.3. 

(3) * Assistive Listening Devices. (Reserved) 
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7.3* Check-out AUlee. 

(1) In new construction, accessible check-out 
aisles shall be provided In conformance with 
the table below: 

Total Chock-ont Uinlmiim Nnniber 
Aialoaof ofAoceaalblo 

Each Design Chack-oat Alalaa 
((tf each design) 

1-4 
5-8 
8- 15 

over 15 3. plus 20% of 
additional aisles 

EIXCEPTION: In new construction, where the 
selling space Is under 5000 square feet, only 
one check-out aisle Is required to be accessible. 

EXCEPTION: In alterations, at least one check¬ 
out aisle shall be accessible In facilities under 
5000 square feet of selling space. In facilities 
of 5000 or more square feet of selling space, 
at least one of each design of check-out aisle 
shall be made accessible when altered until 
the number of accessible check-out aisles of 
each design equals the number required In 
new construction. 

Examples of check-out aisles of different 
“desl^” Include those which are specifically 
designed to serve different functions. Different 
“design” Includes but Is not limited to the 
following features - length of belt or no belt; or 
permanent signage designating the aisle as an 
express lane. 

(2) Clear aisle width for accessible check-out 
aisles shall comply with 4.2.1 and maximum 
adjoining counter height shall not exceed 38 In 
(965 mm) above the finish floor. The top of the 
Up shall not exceed 40 In (1015 mm) above the 
finish floor. 

(3) Signage Identifying accessible check-out 
aisles shall comply with 4.30.7 and shall be 
mounted above the check-out aisle In the same 
location where the check-out number or type of 
check-out is displayed. 

7.4 Security Bollards. Aiqr device used 
to prevent the removal of shopping carts from 
store premises shall not prevent access or 
egress to people In wheelchairs. An alternate 

I 

entry that Is equally convenient to that 
provided for the ambulatory population Is 
acceptable. 

8. LIBRARIES. 

8.1 GeneraL in addition to the require¬ 
ments of 4.1 to 4.35, the design of all public 
areas of a Ubraiy shall compfy with 8, Includ¬ 
ing reading and stucfy areas, stacks, reference 
rooms, reserve areas, and special faculties or 
coUectlons. 

8.2 Reading and 8tudy Areas. At least 
5 percent or a minimum of one of each element 
of fixed seating, tables, or study carrels shall 
compfy with 4.2 and 4.32. Clearances between 
fixed accessible tables and between study 
carrels shall compfy with 4.3. 

8.3 Check-Out Areas. At least one lane at 
each check-out area shall compfy with 7.2(1). 
Any traffic control or book security gates or 
turnstiles shall compfy with 4.13. 

8.4 Card Catalogs and Blagazine 
Displays. Minimum clear aisle space at 
card catalogs and magazine displays shall 
compfy with Fig. 55. Maximum reach height 
shall compfy with 4.2, with a height of 48 In 
(1220 mm) preferred Irrespective of approach 
allowed. 

8.5 8tacks. Minimum clear aisle width 
between stacks shall compfy with 4.3, with a 
minimum clear aisle width of 42 In (1065 mm) 
preferred where possible. Shelf height In stack 
areas is unrestricted (see Fig. 56). 
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0.0 Accessible Tnuoslent Lodging 

Fig. 55 
Card Catalog 

ACCESSIBLE TRANSIENT 
LODGING. 

(1) Eixcept as specified in the special techni¬ 
cal provisions of this section, accessible tran¬ 
sient lodging shall comply with the applicable 
requirements of 4.1 through 4.35. Transient 
lodging includes facilities or portions thereof 
used for sleeping accommodations, when not 
classed as a medical care facility. 

9.1 Hotels, Motels. Inns, Boarding 
Houses, Dormitories, Resorts and 
Other Similar Places of Transient 
Lodging. 

0.1.1 General. All public use and common 
use areas are required to be designed and 
constructed to comply with section 4 
(Accessible Elements and Spaces: Scope 
and Technical Requirements). 

EXCEPTION: Sections 9.1 through 9.4 do 
not apply to an establishment located within 
a building that contains not more than five 
rooms for rent or hire and that Is actually 
occupied by the proprietor of such establish¬ 
ment as the residence of such proprietor. 

0.1.2 Accessible Units. Sleeping Rooms, 
and Suites. Accessible sleeping rooms or 
suites that comply with the requirements of 
9.2 (Requirements for Accessible Units, Sleep- 
iilg Rooms, and Suites) shall be provided In 
conformance with the table below. In addi¬ 
tion. in hotels, of 50 or more sleeping rooms 
or suites, additional accessible sleeping rooms 
or suites that include a roll-in shower shall 
also be provided in conformance with the table 
below. Such accommodations shall comply 
with the requirements of 9.2. 4.21. and Figure 
57(a) or (b). 

Fig. 56 
Stacks 
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9.1.3 Sleeping Accommodetlone for Persons with Hearing Impairments 

Number of 
Rooms 

Aecesslble 
Rooms 

Rooms with 
Roll-in Showers 

1 to 25 1 
26 to 50 2 
51 to 75 3 1 
76 to 100 4 1 

101 to 150 5 2 
151 to 200 6 2 
201 to 300 7 3 
301 to 400 8 4 
401 to 500 9 4 plus one for each 

additional 100 
over 400 

501 to 1000 2% o£ total 
1001 and over 20 plus 1 for 

each 100 
over 1000 

9.1.3 Sleeping Accommodations for 
Persons with Hearing Impairments. 
In addition to those accessible sleeping rooms 
and suites required by 9.1.2, sleeping rooms 

and suites that comply with 9.3 (Visual Alarms. 
Notification Devices, and Telephones) shall be 
provided In conformance with the following 
table: 

Nnmber of Accessible 
Elements Elements 

1 to 25 1 
• 26 to 50 2 

51 to 75 3 
76 to 100 4 

101 to 150 5 
151 to 200 6 
201 to 300 7 
301 to 400 8 
401 to 500 9 
501 to 1000 2% of total 

1001 and over 20 plus 1 for 
each 100 over 1000 
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0.2 Requirements for Accessible Units. Sleeping Rooms and Suites 

0.1.4 Classes of Sleeping 
Accommodations. 

(1) In order to provide persons with dis¬ 
abilities a range of options equivalent to those 
available to other persons served the facility, 
sleeping rooms and suites required to be acces¬ 
sible by 9.1.2 shall be dlsper^ among the 
various classes of sleeping accommodations 
available to patrons of the place of transient 
lodging. Factors to be considered Include room 
size. cost, amenities provided, and the number 
of beds provided. 

(2) Equivalent Facilitation. For purposes 
of this section. It shall be deemed equivalent 
facilitation If the operator of a facility elects to 
limit construction of accessible rooms to those 
Intended for multiple occupancy, provided that 
such rooms are made available at the cost of 
a single-occupancy room to an Individual with 
disabilities who requests a single-occupancy 
room. 

9.1.5. Alterations to Accessible Units. 
Sleeping Rooms, and Suites. When sleep¬ 
ing rooms are being altered In an existing 
facility, or portion thereof, subject to the 
requirements of this section, at least one 
sleeping room or suite that complies with the 
requirements of 9.2 (Requirements for Acces¬ 
sible Units. Sleeping Rooms, and Suites) shall 
be provided for each 25 sleeping rooms, or 
firaction thereof, of rooms being altered until 
the number of such rooms provided equals the 
number required to be accessible with 9.1.2. 
In addition, at least one sleeping room or suite 
that complies with the requirements of 9.3 
(Visual Alarms, Notification Devices, and 
Telephones) shall be provided for each 25 
sleeping rooms, or fi:actlon thereof, of rooms 
being altered until the number of such rooms 
equals the number required to be accessible 
by 9.1.3. 

9.2 Requirements for Accessible Units. 

Sleeping Rooms end Suites. 

9.2.1 General. Units, sleeping rooms, and 
suites required to be accessible by 9.1 shall 
comply with 9.2. 

9.2.2 innimiim Requirements. An acces¬ 
sible unit, sleeping room or suite shall be on an 

accessible route complying with 4.3 and have 
the following accessible elements and spaces. 

(1) Accessible sleeping rooms shall have a 
36 In (915 mm) clear width maneuvering 
space located along both sides of a bed. except 
that where two be& are provided, this require¬ 
ment can be met by providing a 36 In (915 mm) 
wide maneuvering space located between the 
two beds. 

(2) An accessible route complying with 4.3 
shall cormect all accessible spaces and ele¬ 
ments. including telephones, within the unit, 
sleeping room, or suite. Ihls Is not Intended to 
require an elevator In multi-story units as long 
as the spaces identified in 9.2.2(6) and (7) are 
on accessible levels and the accessible sleeping 
area Is suitable for dual occupancy. 

(3) Doors and doorways designed to allow 
passage Into and within all sleeping rooms, 
suites or other covered units shall comply 
with 4.13. 

(4) If fixed or built-in storage facilities such 
as cabinets, shelves, closets, and drawers are 
provided In accessible spaces, at least one of 
each type provided shaU contain storage space 
comply^ with 4.25. Additional storage may 
be provided outside of the dimensions required' 
by 4.25. 

(5) All controls in accessible units, sleeping 
rooms, and suites shall comply with 4.27. 

(6) Where provided as part of an accessible 
unit, sleeping room, or suite, the following 
spaces shall be accessible and shaU be on an 
accessible route: 

(a) the living area. 

(b) the dining area. 

(c) at least one sleeping area. 

(d) patios, terraces, or balconies. 

EXCEPTION: The requirements of 4.13.8 
and 4.3.8 do not apply where it Is necessary to 
utilize a higher door threshold or a change in 
level to protect the Integrity of the unit from 
wind/water damage. Where this exception 
results In patios, terraces or balconies that are 
not at an accessible level, equivalent facilitation 
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0.3 Visual Alaims, NoClflcatlon Derlces and Telephones 

shaU be provided. (E.g., equivalent facilitation 
at a hotel patio or balcony might consist of 
providing raised decking or a ramp to provide 
accessibility.) 

(e) at least one full bathroom (Le.. one 
with a water closet, a lavatoiy. and a bathtub 
or shower). 

(f) if only half baths are provided, at least 
one half bath. 

(g) carports, garages or parking spaces. 

(7) Kitchens. Kitchenettes, or Wet Bars. 
When provided as accessory to a sleeping room 
or suite, kitchens, kitchenettes, wet bars, or 
similar amenities shall be accessible. Clear 
floor space for a front or parallel approach to 
cabinets, counters, sinks, and appliances shall 
be provided to comply with 4.2.4. Covmtertops 
and sinks shall be mounted at a maximum 
height of 34 in (865 mm) above the floor. At 
least fifty percent of shelf space in cabinets or 
refrigerator/freezers shall be within the reach 
ranges of 4.2.5 or 4.2.6 and space shall be 
designed to allow for the operation of cabinet 
and/or appliance doors so that all cabinets 
and appliaitKes are accessible and usable. 
Controls and operating mechanisms shall 
comply with 4.27. 

(8) Sleeping roam accommodations for 
persons with hearing impairments required by 
9.1 and complying with 9.3 shaU be provided 
in the accessible sleeping room or suite. 

9.3 Visual Alarms. Notification 
Devices and Telephones. 

9.3.1 General. In sleeping rooms required 
to comply with this section, auxiliary visual 
alarms shall be provided and shaU comply with 
4.28.4. Visual notification devices shaU also be 
provided in units, sleeping rooms and suites to 
alert room occupants ai incoming telephone 
calls and a door knock or beU. Notification 
devices shaU qq! be connected to amdllary 
visual alarm signal appliances. Permanently 
instaUed telephones shaU have volume controls 
complying with 4.31.5: an accessible electrical 
outlet within 4 ft (1220 nun) of a telephone 
cormectlon shaU be provided to facUltate the 
use of a text telephone. 

9.3.2 Equivalent Facilitation. For pur¬ 
poses of this section, equivalent faclUtatlon 
shaU include the installation of electrical 
outlets (including outlets connected to a 
faculty’s central alarm system) and telephone 
wiring in sleeping rooms and suites to enable 
persons with hearing impairments to utilize 
portable visual alarms a^ communication 
devices provided by the operator of the faclUty. 

9.4 Other Sleeping Rooms and 
Suites. Doors and doorways designed to aUow 
passage into and within aU sleeping units or 
other covered units shaU comply with 4.13.5. 

9.5 Transient I#odglng in Homeless 
Shelters, Halfway Houses, Transient 
Group Homes, and Other Social 
Service Establishments. 

9.5.1 New Construction. In new construc¬ 
tion aU public use and common use areas are 
required to be designed and constructed to 
comply with section 4. At least one of each type 
of amenity (such as washers, dryers and simi¬ 
lar equipment instaUed for the use of occu¬ 
pants) in each common area shaU be accessible 
and shaU be located on an accessible route to 
any accessible unit or sleeping accommodation. 

EXCEPTION: Where elevators are not provided 
as aUowed in 4.1.3(5). accessible amenities are 
not required on inaccessible floors as long as 
one of each type is provided in common areas 
on accessible floors. 

9.5.2 Alterations. 

(1) Social service establishments which are 
not homeless shelters: 

(a) The provisions of 9.5.3 and 9.1.5 shaU 
apply to sleeping rooms and beds. 

(b) Alteration of other areas shaU be con¬ 
sistent with the new construction provisions 
of 9.5.1. 

(2) Homeless shelters. If the foUowlng ele¬ 
ments are altered, the foUowlng requirements 
apply: 
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10.0 Tnmsportatlon Facilities 

(a) at least one public entrance shall allow a 
person with mobility impairments to approach, 
enter and exit including a minimum clear door 
width of 32 in (815 mm). 

(b) sleeping space for homeless persons as 
provided in the scoping provisions ^9.1.2 
shall include doors to the sleeping area with a 
minimum clear width of 32 in (815 mm) and 
maneuvering space around the beds for per¬ 
sons with mobility impairments complying 
with 9.2.2(1). 

(c) at least one toilet room for each gender 
or one unisex toilet room shall have a mini¬ 
mum clear door width of 32 in (815 mm), 
minimum turning space complying with 4.2.3, 
one water closet complying with 4.16, one 
lavatoiy complying with 4.19 and the door shall 
have a privacy latch: and, if provided, at least 
one tub or shower shall comply with 4.20 or 
4.21, respectively. 

(d) at least one common area which a 
person with mobility impairments can 
approach, enter and exit including a mini¬ 
mum clear door width of 32 in (815 mm). 

(e) at least one route connecting elements 
(a), (b). (c) and (d) which a person with mobility 
impairments can use including minimum clear 
width 36 in (915 mm), passing space com¬ 
plying with 4.3.4, turning space complying with 
4.2.3 and changes in levels complying with 
4.3.8. 

(1) homeless shelters can comply with the 
provisions of (a)-(e) by providing the above 
elements on one accessible floor. 

9.5.3. AeceMible Sleeping 
Accommodations In New Construction. 
Accessible sleeping rooms shall be provided in 
conformance the table in 9.1.2 and shall 
comply with 9.2 Accessible Units, Sleeping 
Rooms and Suites (where the items are pro¬ 
vided). Additional sleeping rooms that comply 
with 9.3 Sleeping Accommodations for Persons 
with Heariiig Impairments shall be provided in 
conformance with the table provided in 9.1.3. 

In facilities with multi-bed rooms or spaces, 
a percentage of the beds equal to the table 
provided in 9.1.2 shall comply with 9.2.2(1). 
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APPENDK 

This appendix contains materials of an advi¬ 
sory nature and provides additional Information 
that should help the reader to understand the 
minimum requirements of the guidelines or to 
design buildings or facilities for greater accessi¬ 
bility. The paragraph numbers correspond to 
the sections or paragraphs of the guideline to 
which the material relates and are therefore 
not consecutive (for example. A4.2.1 contains 
additional Information relevant to 4.2.1). Sec¬ 
tions of the guidelines for which additional 
material appears In this appendix have been 
Indicated an asterisk. Nothing in this appen¬ 
dix shall in any way obviate any obligation to 
comply with the requirements of the guideltnes 
itself 

A2.2 Equivcdent FctcilitatUm. Specific 
examples of equivalent JaciUtaUon are found in 
the following sections: 

4.L6(3)(0 
4^1.9 
7.2 

9.2.2(6)(d) 

Elevators in Alterations 
Text Telephones 
Sales and Service 
Counters. TeUer Windows, 
Irformation Counters 
Classes of Sleeping 
Accommodations 
Requirements for Accessible 
Units. Sleeping Rooms, and 
Suites 

A4.1.1 Application. 

A4.1.1(3) Areas Used Only by Employees 
as Work Areas. Where there are a series of 
individual work stations of the same type fe.g., 
laboratories, service counters, ticket booths), 
5%, but not less than one. of each type of work 
station should be constructed so that an indi¬ 
vidual with disabilities can maneuver within 
the work stations. Rooms housing individual 
offices in a typical office building must meet the 
requirements of the guidelines concerning doors, 
accessible routes, etc. but do not need to allow 
for maneuvering space around individual desks. 
Modifications required to permit maneuvering 
within the work area may be accomplished as 
a reasonable accommodation to individual 
employees with disabilities under Title I of the 
ADA. Consideration should also be given to 
placing shelves in employee work areas at a 

convenient height for accessibility or installing 
commercially available shaving that is ac^ust- 
able so that reasonable accommodations can 
be made in the future. 

If work stations are made accessible they 
should comply with the applicable provisions 
of 4.2 through 4.35. 

A4.1.2 Accessible Sites and Exterior 
FadliHes: New Construction. 

A4.1.2(5j(e) Valet Parking. Valet parking is 
not always usable by tndtviduals wUh disabili¬ 
ties. For instance, an individual may use a type 
of vehicle controls that render the regular con¬ 
trols inoperable or the driver's seat in a van may 
be renuwed. In these situations, another person 
cannot park the vehicle. It is recommended that 
some sef-parking spaces be provided at valet 
parking fadHttes for individuals whose vehicles 
cannot be parked by another person and that 
such spaces be located on an accessible route 
to the entrance of the facility. 

A4.1.3 Accessible Buildings: New 
Construction. 

A4.1.3(5) Only full passenger elevators are 
covered by the accessibilUy provisions of 4.10. 
Materials and equipment hoists, freight eleva¬ 
tors not Intended for passenger use. dumbwait¬ 
ers. and construction elevators are not covered 
by these guideltnes. If a building is exempt from 
the elevator requirement, it is not necessary to 
provide a platform Itft or other means of vertical 
access in lieu of an elevator. 

Under Exception 4. j^atform lifts are allowed 
where existing conditions make it impractical 
to install a ramp or elevator. Such conditions 
generally occur where it is essential to provide 
access to small raised or lowered areas where 
space may not be available for a ramp. Ex¬ 
amples tndude. but are not Itmtted to. raised 
pharmacy platforms, commercial offices raised 
above a sales floor, or radio and news booths. 

A4.1.3(9) Supervised automatic sprinkler 
systems have built in signals for monitoring 
features of the system such as the opening and 
closing of water control valves, the power sup¬ 
plies for needed pumps, water tank levels, and 
for indicating conditions that will impair the 
satisfactory operation of the sprink^ system 
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A4.2 Space Allowances and Reach Ranges 
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A4.3 Accessible Route 

seml-ambulatoiy person. There wlU be little 
leews^ for swaying or missteps (see Fig. Al). 

A4.2.3 Wheelchair Turning Space. 
These guidelines specffy a minimum space of 
60 In (1525 mm) diameter or a 60 in ty 60 in 
(1525 mm by 1525 mm) T-shaped space for a 
pivoting 180-degree turn of a wheelchair. This 
space Is usually satisfactory for turning 
around, but many people will not be able to 
turn without repeated tries and bumping Into 
surroimdlng objects. The space shown in 
Fig. A2 will allow most whedchair users to 
complete U-tums without difficulty. 

A4.2.4 Clear Floor or Ground Space for 
Wheelchairs. The wheelchair and user shown 
In Fig. A3 represent typical dimensions for a 
large adult male. The space requirements in 
this guideline are based upon maneuvering 
clearances that will accommodate most wheel¬ 
chairs. Fig. A3 provides a uniform reference for 
design not covord by this guideline. 

A4.2.5 Si A4.2.6 Jleach. Reach ranges for 
persons seated in wheelchairs rrtay be further 
darified by Fig. A3(a). These drawings approxi¬ 
mate in the pkm view the irfarmadon shewn in 
Fig. 4. 5. and 6. 

A4.3 Accessible Route. 

A4.3.1 General. 

(1) Travel Distances. Many people with 
mobility Impairments can move at only very 
slow speeds; for many, traveling 200 ft (61 m) 
could take about 2 minutes. This assumes a 
rate of about 1.5 ft/s (455 mm/s) on level 
ground. It also assumes that the traveler 
would move continuously. However, on trips 
over 100 ft (30 m). disabled people are apt to 
rest frequently, which substantially Increases 
their trip times. Resting periods of 2 minutes 
for every 100 ft (30 m) can be used to estimate 
travel times for people with severely limited 
stamina. In Inclement weather, slow progress 
and resting can greatly increase a disabled 
person’s exposure to the elements. 

(2) Sites. Level, indirect routes or those with 
running slopes lower than 1:20 can sometimes 
provide more convenience than direct routes 
with maximum allowable slopes or with ramps. 

A4.3.10 Egress. Because people with dis¬ 
abilities may visit, be employed or be a resident 
in ary building, emergency management plans 
with specific provisions to ensure their safe 
evacuation also play an essential role In fire 
safety and life safety. 

A4.3.11.3 Stairway Width. A 48 inch 
(1220 mm) wide exit stairway is needed to 
allow assisted evacuatUxi (e.g., carrying a 
person in a wheelchair) without encroaching 
on the exit path for ambulatory persons. 

A4 
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A4.6 Parking and Passenger Loading 2^nes 

A4.5.3 Carpet. Much more needs to be done 
In developing both quantitative and qualitative 
criteria for carpeting (Le., problems associated 
with texture and weave need to be studied). 
However, certain functional characteristics 
are well established. When both carpet and 
padding are used. It Is desirable to have mini¬ 
mum movement (preferably none) between the 
floor and the pad and the pad and the carpet 
which would allow the carpet to hump or warp. 
In heavily trafilcked areas, a thick, soft (plush) 
pad or cushion, particularly In combination 
with long carpet pile, makes It dlfilcult for 
individuals In wheelchairs and those with 
other ambulatory disabilities to get about. 
Firm carpeting can be achieved through 
proper selection and combination of pad and 
carpet, sometimes with the elimination of the 
pad or cushion, and with proper Installation. 
Carpeting designed with a weave that causes a 
zfg-zag ^ect when wheeled across Is strongly 
discouraged. 

A4.6 Parking and Passenger Loading 
Zones. 

A4.6.3 Paridng Spaces. The Increasing use 
of ixins with side-mounted Iffts or ramps by 
persons with disabilities has necessttcUed some 
revisions In specifications for parking spaces 
and adfacent access aisles. The typical acces¬ 
sible parking space Is 96 In (2440 mm) wide 
with an cujUacent 60 in (1525 mm) access aisle. 
However, this aisle does not permit Itfts or 
ramps to be deployed and sttU leave room Jar 
a person using a wheelchair or other moblltty 
aid to exit the lift platform or ramp. In tests 
conducted with actual Itft/van/wheelchair 
combinations, (under a Board-sponsored 
Accessible Parking and Loading Zones Prt^ect) 
researchers found that a space and aisle total¬ 
ing almost 204 In (5180 wide was needed 
to deploy a Itft and exit corwenientty. The “van 
accessible" parking space required by these 
guidelines provides a 96 in (2440 mm) wide 
space with a 96 In (2440 mm) adfacent access 
aisle which is Just wide enough to maneuver 
and exit from a side mounted Itft If a 96 in 
(2440 mm) access aisle is placed between 
two spaces, two “van accessible" spaces are 
creat^ Alternatively, if the wide access aisle 
is provided at the end of a row (an area often 
unused), it may be possible to provide the 
wide access aisle without additional space 
(see Fig. A5(a)). 

A sign is needed to alert van users to the pres¬ 
ence of the wider aisle, but the space is not 
Intended to be restricted only to vans. 

“Universal" Parking Space Design An alterna¬ 
tive to the provision of a percentage of spaces 
with a wide aisle, and the associated need to 
include additional signage, is the use of what 
has been called the "universal" parking space 
design Under this design gfl accessible spaces 
are 132 m (3350 mm) wide with a 60 in 
(1525 mm) access aisle (see Fig. A5(b)). One 
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A4.8 Ramps 

advantage to this design is that no additional 
signage is needed because all spaces can 
accommodate a van with a side-mounted lift: or 
ramp. Also, there is no competition betiveen cars 
and vans for spaces since all spaces can accom¬ 
modate either. Furthermore, the wider space 
permits vehides to park to one side or the other 
within the 132 tn fd350 mm) spcuce to allow 
persons to exU and enter the vehicle on either 
the driver or passenger side, although tn same 
cases, this would require exiting or entering 
without a marked access aisle. 

An essential consideration for any des^ is 
having the access aisle level with the parking 
space. Since a person with a dtsabUtty, using 
a lift or ramp, must maneiwer within the access 
cdsle. the aisle cannot include a ramp or sloped 
area The access aisle must be connected to an 
accessible route to the appropriate accessible 
entrance of a budding or facQtty. The parking 
access cdsle must either blend with the acces¬ 
sible route or have a curb ramp complytng with 
4.7. Such a curb ramp opening must be located 
within the access cdsle boundaries, not within 
the parking space boundaries. Urtfortuncdely, 
many facilities are designed with a ramp that 
is blocked when any vehicle parks in the acces¬ 
sible space. Also, the required dimensions of the 
access cdsle carmot be restricted by planters, 
curbs or wheel stops. 

A4.6.4 Signage. Signs designating parking 
places for disabled people can be seen from a 
driver's seat If the signs are mounted high 
enough above the ground and located at the 
front of a parking space. 

A4.6.5 Vertical Cleanmce. High-top vans, 
which disabled people or transportation ser¬ 
vices often use, require higher clearances in 
paiiOng garages than automobiles. 

A4.8 Ramps. 

A4.8.1 General. Ramps are essential for 
wheelchair users if elevators or lifts are not 
available to coimect dlfiferent levels. However, 
some people who use walking aids have dlfli- 
culty with ramps and prefer stairs. 

A4.8.2 Slope and Rise. Ramp slopes be¬ 
tween 1:16 and 1:20 are preferred The ability 
to manage an intcUne is related to both its 
slope and its length. Wheelchair users with 

disabilities affecting their arms or with low 
stamina have serious difficulty using inclines. 
Most ambulatoiy people and most people who 
use wheelchairs can manage a slope of 1:16. 
Many people cannot manage a slope of 1:12 for 
30 ft (9 m). 

A4.8.4 Landings. Level landings are essen¬ 
tial toward maintaining an aggregate slope that 
complies with these guideUnes. A ramp landing 
that is not level causes individuals using wheel¬ 
chairs to tip backward or bottom out when the 
ramp is cpproached 

A4.8.5 Handrails. The requirements for 
stair and ramp handrails in this guideline are 
for adults. When children are principal users 
in a building or facility, a second set of hand¬ 
rails at an appropriate height can assist them 
and aid in preventing accidents. 

A4.9 Stairs. 

A4.9.1 Minimum Number. Only interior 
and exterior stairs connecting levels that are 
not connected by an elevator, ramp, or other 
accessible means of vertical access have to 
comply with 4.9. 

A4.10 Elevators. 

A4.10.6 Door Protective and Reopening 
Device. The required door reopening device 
would hold the door open for 20 seconds if the 
doorway remains obstructed. After 20 seconds, 
the door may begin to close. However, if de¬ 
signed in accordance with ASMEA17.1-1990, 
the door closing movement could still be 
stopped if a person or object exerts sufficient 
force at any point on the door edge. 

A4.10.7 Door and Signal Timing for Hall 
Calls. This paragraph allows variation In the 
location of caU buttons, advance time for warn¬ 
ing signals, and the door-holding period used 
to meet the time requirement. 

A4.10.12 Car Controls. Industry-wide 
standardization of elevator control panel design 
would make all elevators significantly more 
convenient for use by people with severe visual 
Impairments. In many cases. It wlU be possible 
to locate the highest control on elevator panels 
within 48 In (1220 mm) from the floor. 
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A4.11 Platfonn Lifts (Wheelchair Lifts) 

A4.10.13 Car Position Indicators. A spe¬ 
cial button may be provided that would activate 
the audible signal within the given elevator only 
for the desired trip, rather than maintaining 
the audible signal In constant operation. 

A4.10.14 Emergency Communications. 
A device that requires no handset Is easier to 
use by people who have dlfikulty reaching. 
Also, srnoil handles on handset compartment 
doors are not usable by people who have 
difficulty grasping. 

Ideally, emergency two-way communication 
systems should provide both, voice and visual 
display intercommunication so that persons 
with hearing impairments and persons with 
vision impairments can receive irfformatlon 
regarding the status of a rescue. A voice inter¬ 
communication system cannot be the only 
means of cornmuntcatlon because tt is not 
accessible to people with speech and hearing 
tmpatrments. WhUe a voice tntercommunication 
system is not required at a minimum the 
system should provide both an audio and 
visual Indication that a rescue is on the way. 

A4.11 Platform Lifts (Wf^elchair 

LiM- 

A4.11.2 Other Requirements. Inclined 
stairway chairlifts, and inclined and vertical 
platform Iffts (wheelchair Iffts) are available 
for short-distance, vertical transportation of 
people with disabilities. Care should be taken 
In selecting lifts as some lifts are not equally 
suitable for use by both wheelchair users and 
semi-ambulatory individuals. 

A4,12 Windows. 

A4.12.1 General. Windows intended to be 
operated by occupants in accessible spaces 
should comply with 4.12. 

A4.12.2 Window Hardware. Windows 
requiring pushing, pulling, or Iffting to open (for 
ejxtmple, douMe-hung, sliding, or casement and 
awn^ units without cranky should require no 
more than 5 Ibf (22.2 N) to open or close. Locks, 
cranks, and other window hardware should 
comply with 4.27. 

A4.13 Doors. 

A4.13.8 Thresholds at Doorways. Thresh¬ 
olds and surface height changes In doorways 
are particularly Inconvenient for wheelchair 
users who also have low stamina or restric¬ 
tions In arm movement because complex 
maneuvering Is required to get over the level 
change while operating the door. 

A4.13.9 Door Hardware. Some disabled 
persons must push against a door with their 
chair or walker to open It. Applied klckplates 
on doors with closers can reduce required 
maintenance by withstanding abuse from 
wheelchairs and canes. To be effective, they 
should cover the door width, less approxi¬ 
mately 2 In (51 mm), up to a height of 16 In 
(405 mm) from Its bottom edge and be cen¬ 
tered across the width of the door. 

A4.13.10 Door Closers. Closers with de¬ 
layed action features give a person more time 
to maneuver through doorways. They are par¬ 
ticularly useful on frequently used Interior 
doors such as entrances to toilet rooms. 

A4.13.il Door Opening Force. Although 
most people with disabilities can exert at least 
5 Ibf (22.2N). both pushing and pulling from a 
stationary position, a few people with severe 
disabilities cannot exert 3 Ibf (13.13N). Al¬ 
though some people cannot manage the allow¬ 
able forces In this guideline and many others 
have difficulty, door closers must have certain 
minimum closing forces to close doors satisfac¬ 
torily. Forces for pushing or pulling doors open 
are measured with a push-pull scale under the 
following conditions; 

(1) Hinged doors: Force applied perpen¬ 
dicular to the door at the door opener or 30 In 
(760 mm) from the hinged side, whichever Is 
farther from the hinge. 

(2) Sliding or folding doors; Force applied 
parallel to the door at the door pull or latch. 

(3) Application of force; Apply force gradually 
so that the applied force does not exceed the 
resistance of the door. In high-rise buildings, 
air-pressure differentials may require a modifi¬ 
cation of this specification In order to meet the 
functional Intent. 

AS 
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A4.16 Water Closete 

A4.16 Water Closets. 

A4.16.3 Height. Height preferences for 
toilet seats vary considerabty among disabled 
people. Higher seat heights may be an advan¬ 
tage to some ambulatory disabled people, but 
are (^en a disadvantage for wheelchair users 
and others. Toilet seats 18 in (455 mm) high 
seem to be a reasonable compromise. Thick 
seats and filler rings are available to adapt 
standard fixtures to these requirements. 

A4.16.4 Grab Bars. Fig. A6(a) and (b) show 
the diagonal and side approadies most com¬ 
monly used to transfer finm a wheelchair to a 
water closet. Some wheelchair users can trans¬ 
fer from the front of the toilet while others use 
a 90-degree approach. Most people who use the 
two additional approaches can sdso use either 
the diagonal approach or the side approach. 

A4.16.5 Flush Controls. Flush valves and 
related plumbing can be located behind walls 
or to the side of the toilet, or a toilet seat lid 
can be provided if plumbing fittings are directly 
behind the toilet seat. Such designs reduce the 
chance of injury and imbalance caused by 
leaning back against the fittings. Flush controls 
for tank-type toilets have a standardized 
mounting location on the left side of the tank 
(facing the tank). Tanks can be obtained by 
special order with controls mounted on the 
right side. If administrative authorities require 
flush controls for flush valves to be located in a 
position that conflicts with the location of the 
rear grab bar. then that bar may be split or 
shifted toward the wide side of the toilet area. 

A4.17 ToUet Stalls. 

A4.17.3 Size and Ammgement, This 
section requires use of the 60 in (1525 mm) 
standard stall (Figure 30(aJ) and permits the 
36 in (915 mm) or 48 in (1220 mm) wide alter¬ 
nate stall (Figure 30(b)) only in alterations where 
provision of the standard stall is technically 
infeasible or where Uxxd plumbing codes prohibit 
reduction in the number of fixtures. A standard 
stall provides a clear space on one side of the 
water closet to enable persons who use wheel¬ 
chairs to perform a side or diagonal transfer 
from the wheelchair to the water closet How¬ 
ever, some persons with disabilities who use 
mobility aids such as walkers, canes or crutches 

are better able to use the two parallel grab bars 
in the 36 in (915 mm) wide alternate stall to 
achieve a standing position. 

In large toilet rooms, where six or more toilet 
stalls are provided it is therefore required that 
a 36 in (915 mm) wide stall with parallel grab 
bars be provided jiuuLiiltal to the standard 
stall rer^ed in new construction. The 36 in 
(915 mnO width is necessary to achieve proper 
use of the grab bars: wider stalls would position 
the grab bars too far apart to be easily used 
and narrower stalls would position the grab 
bars too dose to the water doset Since the stall 
is primarily intended for use by persons using 
canes, crutches and walkers, rather than wheel¬ 
chairs. the length of the stall could be corwen- 
tionoL The door, however, must swing outward 
to ensure a usable space for people who use 
crutches or walkers. 

A4.17.5 Doors. To make it easier for wheel¬ 
chair users to close toilet stall doors, doors can 
be provided with closers, spring hinges, or a 
puU bar mounted on the Inside surface of the 
door near the hinge side. 

A4.19 Lavatories and BUrrors. 

A4.19.6 Blirrors. If mirrors are to be used by 
both ambulatory people and wheelchair users, 
then they must be at least 74 in (1880 mm) 
high at their topmost edge. A sin^e full length 
mirror can accommodate all people, including 
children. 

A4.21 Shower Stalls. 

A4.21.1 General. Shower stalls that are 
36 in by 36 in (915 mm by 915 mm) wide 
provide additional safety to people who have 
difficulty maintaining balance because all grab 
bars and walls are within ea^ reach. Seated 
people use the walls of 36 in by 36 in (915 mm 
by 915 mm) showers for back support. Shower 
stalls that are 60 in (1525 mm) wide and have 
no curb may increase usability of a bathroom 
by wheelchair users because the shower area 
provides additional maneuvering space. 

A4.22 Toilet Rooms, 

A4.22.3 Clear Floor Space. In many small 
facilities, single-user restrooms may be the only 

1 AlO 
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A4.22 Toilet Rooms 

facilities provided for aU building users. In 
addition, the guidelines allow the use of 
"^BnisexT or family'’ accessible toilet rooms In 
alterations when technical irfeasibUity can be 
demonstrated. Experience has shown that the 
provision of accessible "^inisej^ or single-user 
restrooms Is a reasonable way to provide access 
for wheelchair users and any attendants, 
especially luhen attendants are of the opposite 
sex. Since these faciUttes have proven so useful 
it is qften considered advantageous to Install a 
\inlsex" toilet room In new facilities in addition 
to making the multi-stall restrooms accessible, 
especially In shopping malls, large auditortums. 
and corwention centers. 

Figure 28 (section 4.16) provides minimum dear 
floor space dimensions for toUets In accessible 
"untsex" toOet rooms. The dotted lines designate 
the mtntmum dearfloor space, depending on 
the direction of approach, required for wheel¬ 
chair users to transfer onto the water doset 
The dimensions of 48 In (1220 mm) and 60 In 
(1525 mm), respectively, correspond to the 
space required for the two common transfer 
approaches utOized by wheelchair users 
(see Fig. A6). It is Important to keep In mind that 
the pHacemertt of the lavatory to the Immediate 
side of the water doset wOl predude the side 
approach transfer Ulustrated In Figure A6(b), 

To accommodate the side transfer, the space 
adjacent to the water doset must remain dear 
of obstruction for 42 m (1065 mm) from the 
centerline qf the toilet (^ure 28) and the lava¬ 
tory must not be located within this dear space. 
A turning drde or T-turrt the dear floor space 
at the lavatory, and maneuvering space at the 
door must be considered when determining the 
possible wcUl locatioris. A privacy latch or other 
accessible means of ensuring privacy during use 
should be provided at the door. 

RECOMMENDATIONS: 

1. In new construction, accessible single-user 
restrooms may be desirable In some situations 
because they can accommodate a wide variety 
ofbuHdtng users. However, they cannot be used 
In Ueu of making the multi-staU. toilet rooms 
accessible as required. 

2. Where strict compliance to the guidelines for 
accessible toilet fa^ities Is technically infeasible 
In the alteration of existing facilities, accessible 
’imisex" toilets are a reasonable alterryatixre. 

3. In designing accessible single-user restrooms, 
the provisions of adequate space to allow a side 
transfer wOl provide accomrnodation to the 
largest number of wheelchair users. 
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A4.28 Alarms 

mandatory and advisory control mounting 
height provisions for typical equipment 

Electrical receptades Installed to serve Indi¬ 
vidual appliances and not Intended for regular 
or frequent use by building occupants are not 
required to be mounted within the specfled 
reach ranges. Examples would be receptacles 
Installed specifically for wcdl-mounted clocks, 
refrigerators, and microwave ovens. 

A4.28 Alarms. 

A4.28.2 Audible Alarms. Audible emeigency 
signals must have an intensity and frequency 
that can attract the attention of individuals 
who have partial hearing loss. People over 60 
years of age generally have dllilculty perceiving 
frequencies higher than 10.000 Hz. An alarm 
signal which has a periodic element to Us signal 
such as single stroke belts (dang-pause-clang- 
pause), hi-low (up-down-up-down) and fast 
whoop (an-qff-on-off) are best Avoid continuous 
or reverberating tones. Select a signal which has 
a sound characterized by three or four clear 
tones without a great deal of Inoise’ in between. 

A4.28.3 inisual Alarms. The specifications in 
this section do not preclude the use of zoned or 
coded alarm systems. 

A4.28.4 Auxiliary Alarms. Locating visual 
emergency alarms in rooms where persons who 
are deaf may work or reside alone can ensure 
that they will always be warned when an 
emergency alarm is activated. To be effective, 
such devices must be located and oriented so 
that they will spread signals and reflections 
throughout a space or raise the overall light 
level sharply. However, visual alarms alone are 
not necessarily the best means to alert sleepers. 
A study conducted by Underwriters Laboratory 
(UL) conduded that a flashing light more than 
seven times brighter was required (110 candela 
V. 15 candela, at the same distance) to awaken 
sleepers as was needed to alert awake sub/ects 
In a normal daytime Illuminated room. 

For hotel and other rooms where people are 
likely to be asleep, a signal-activated vibrator 
placed between mattress and box spring or 
under a pillow was found by UL to be much 
more effective tn alerting sleepers. Many readily 
available devices are sound-activated so that 
they could respond to an alarm dock, clock 

radio, wake-up telephone call or room smoke 
detector. Activation by a budding oiorm system 
can either be accomplished by a separate circuit 
activating an auditory alarm which would. In 
turn, trigger the vibrator or by a signal transmu¬ 
ted through the ordinary 110-voU outlet Trans¬ 
mission of signals through the power line is 
relatively simple and is the basis of common, 
tnejpenstve remote light control systems sold tn 
many department and electronic stores for home 
use. So-called “wireless’ Intercoms operate on 
the same prtncipaL 

A4.29 Detectable Warnings. 

A4.29.2 Detectable Warnings on Walking 
8ur£aces. The material used to provide con¬ 
trast should contrast by at least 70%. Contrast 
tn percent is determined by: 

Contrast = f(Bj - Bj)/BJ x 100 

where B, = light reflectance value (LRV) of the 
lighter area 
and Bj = light reflectance value (LRV) of the 
darker area. 

Note that In any application both white and 
black are never ab^ute; thus. B, never equals 
100 and B, is always greater than 0. 

A4.30 Signage. 

A4.30.1 General. In building complexes 
where flndlng locations Independently on a 
routine basis may be a necessity (for example, 
college campuses), tactile maps or prerecorded 
instructions can be very helpful to visually 
impaired people. Several maps and auditory 
instructions have been developed and test^ 
for specific applications. The t^e of map or 
Instructions used must be bas^ on the infor¬ 
mation to be communicated, which depends 
highly on the type of buildings or users. 

Landmarks that can easily be distinguished 
by visually impaired individuals are useful as 
orientation cues. Such cues include changes 
in lUumlnatlon level, bright colors, unique 
patterns, wall murals, location of specif 
equipment or other architectural features. 

Many people with disabilities have limitations 
in movement of their heads and reduced 
peripheral vision. Thus, signage positioned 
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perpendicular to the path of travel is easiest for 
them to notice. People can generally distinguish 
signage within an single of 30 degrees to either 
side ^ the centerlines of their faces without 
moving their heads. 

A4.30.2 Cbaracter Proportion. The legibil¬ 
ity of printed characters is a function of the 
viewing distance, character height, the ratio of 
the stroke width to the height the character, 
the contrast of color between character and 
backgroimd. and print font. The size of charac¬ 
ters must be based upon the intended viewing 
distance. A severely nearsighted person may 
have to be much closer to recognize a character 
of a given size than a person with normal visual 
acuity. 

A4.30.4 Raised and Brailled Characters 
and Pictorial ^fwbol Signs 
(Pictograms). The standard dimensions for 
literary Braille are as follows: 

Dot diameter .059 in. 

Inter-dot spacing .090 in. 

Horizontal separation 
between cells .241 in. 

Vertical separation 
between ceUs .395 in. 

Raised borders around signs containing raised 
characters may make them confusing to read 
unless the border is set far away from the 
characters. Accessible signage with descriptive 
materials about pubUc buildings, monuments, 
and objects of cultural interest may not provide 
sifjiciently detailed and meaningful iriformation. 
Interpretive guides, audio tape devices, or other 
methods may be more effective in presenting 
such ifformation. 

A4.30.5 Finish and Contrast. An eggshell 
finish (11 to 19 degree gloss on 60 degree 
glosstmeter) is recommended. Research indi¬ 
cates that signs are more legible for persons 
with low vision when characters contrast with 
their background by at least 70 percent 
Contrast in percent shall be determined by: 

Contrast = l(Bi - x 100 

where Bj «light reflectance value (LRV) of the 
lighter area 
and Bj = light reflectance value (LRV} of the 
darker area 

Note that in any application both white and 
black are never absolute; thus, B, never equals 
100 and B, Is always greater than 0. 

The greatest readability is usually achieved 
through the use of light-colored characters or 
symbols on a dark background. 

A4.30.7 Symbols qf Accessibility for 
Dyferent Types qf Listening Systems. 
Paragraph 4 of this section requires signage 
indicating the avaUabUUy of an assistive listen¬ 
ing system. An appropriate message should be 
displayed with the international symbol of 
access for hearing loss since this symbol con- 
veys general accessibility far people with hear¬ 
ing loss. Some suggestions are: 

INFRARED 
ASSISTIVE USTENING SYSTEM 

AVAILABLE 
-PLEASE ASK- 

AUDIO LOOP IN USE 
TURN T-SWrrCH FOR 

BETTER HEARING 
-OR ASK FOR HELP- 

FM 
ASSISTIVE USTENING 
SYSTEM AVAILABLE 
-PLEASE ASK- 

The symbol may be used to notify persons of the 
availability qf other auxiliary aids and services 
such as: real time captioning, captioned note 
taking, sign language interpreters, and oral 
Interpreters. 

A4.30.8 Illumination Levels. Illumination 
levels on the sign surface shall be in the 100 to 
300 lux range (10 to 30 footcandles) and shaR 
be uniform over the sign surface. Signs shaU be 
located such that the tilumination level on the 
surface qf the sign is not signficantiy exceeded 
by the ambient light or visible bright lighting 
source behind or in front of the sign 

A14 
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A4.31 Telephones 

A4.31 Telephones. 

A4.31.3 llountlnf Height. In localities 
where the dial-tone first system is In operation, 
calls can be placed at a coin telephone through 
the operator without Inserting coins. The 
operator button is located at a height of 46 in 
(1170 mm) if the coin slot of the telephone is 
at 54 in (1370 mm). A generally available 
public telephone with a coin slot mounted 
lower on the equipment would allow universal 
installation of telephones at a height of 48 in 
(1220 mm) or less to all operable parts. 

A4.31.9 Text Telephones. A pubUc text 
telephone may be an integrated text telephone 
pay phone unit or a conventional portable text 
telephone that is permanently c^xed withtn, or 
adjacent to. the telephone enclosure. In order to 
be usable with a pay phone, a text telephone 
which Is.not a single integrated text telephone 
pay phone unit wW. require, a she^ large enough 
ho m (255mm) wide by Win (255 mm) deep 
with a 6 in (150 mm) vertical clearance mini¬ 
mum) to accommodate the device, an electrical 
outlet and a power cord. Movable or portable 
text telephones may be used to provide equiva¬ 
lent faciitatlon. A text telephone should be 
readily available so that a person using it may 
access the text telephone easily and conven¬ 
iently. As currenOy designed pocket-type text 
telephones for personal use do not accommodate 
a wide range of users. Such devices would not 
be considered substantially equivalent to con¬ 
ventional text telephones. However. In the future 
as technology develops this could change. 

A4.32 Fixed or Built-in Seating 
and Tables. 

A4.32.4 Height of Tables or Counters. 
Difierent types of work require different table 
or counter heights for comfort and optimal 
performance. Light detailed work such as 
writing requires a table or counter close to 
elbow hel^t for a standing person. Heavy 
manual work such as rolling dough requires a 
counter or table height about 10 in (255 mm) 
below elbow height for a standing person. This 
principle of high/low table or counter heights 
also applies for seated persons; however, the 
limiting condition for seated manual work is 
clearance under the table or counter. 

Table A1 shows convenient counter heights for 
seated persons. The great variety of heights for 
comfort and optimal performance Indicates a 
need for altematlves or a compromise in height 
if people who stand and people who sit will be 
using the same coimter area. 

Table A1 
Convenient Heights of Tables 

and Counters for Seated People* 

Short Tall 
Women Men 

Conditions of Use in nun in nun 

Seated in a wheelchair. 
Manual work- 

Desk or removeable 
armrests 26 660 30 760 
Pbced, lull-size armrests* 32* 815 32* 815 

Light detailed work: 
Desk or removable 
armrests 29 735 34 865 

Fixed, full-size armrests* 
Seated in a 16-ln. (405-mm) 

32* 815 34 865 

High chain 
Manual work 26 660 27 685 
Light detailed work 28 710 31 785 

* All dimensions are based on a work-surface 
thickness of 1 1/2 in (38 mm) and a clearance 
ot 1 1/2 in (38 mm) between l^s and the 
underside ol a work surface. 

^This type of wheelchair arm does not interfere 
with the positioning of a wheelchair under a 
work surface. 

^Thls dimension is limited by the height of the 
armrests: a lower height would be p^erable. 
Some people in this group prefer lower work 
surfaces, which require positioning the wheel¬ 
chair back from the edge of the counter. 

A4.33 Assembly Areas. 

A4.33.2 Size of Wheelchair Locations. 
Spaces large enough for two wheelchairs aUow 
people who are craning to a performance 
together to sit together. 

A4.33.3 Placement of Wheelchair 
Locations. The location of wheelchair areas 
can be plarmed so that a variety of positions 
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Table A2. Summaiy of Aaelstlve liatenlng Devices 

within the seating area are provided. This will 
allow choice In viewing and price categories. 

BuMing/ltfe sc^ety codes set minimum 
distances between rows of fixed seats wUh 
consideration of the number of seats in a row. 
the exit aisle width and arrangement and the 
location of exit doors. ’’Continental'’ seating. 
wUh a greater number of seats per row and a 

axnmensurate increase in row spacing and exit 
doors. JacUttates emergency egress for aU people 
and increases ease of access to mid-row seats 
especially for people who walk with difficulty. 
Consideration of this posittoe attribute of 
’’continental'’ seating should be included along 
with all other factors In the design offixed 
sedting areas. 

Table A2. Summary qf Assistive listening Devices 

System Advantages Disadvantages 
Typical 

.^plications 

Induction Loop 
TTansmltten Transducer 
wired to induction loop 
around listening area. 
Receiver Self-contained 
Induction receiver or 
personal hearing aid 
with telecoU. 

Cost-Effective 
Low Maintenance 
Easy to use 
Unobtrusive 
May be possible to 
Integrate Into existing 
public address system. 

Some hearing aids can 
function as receivers. 

Signal spills over to 
adjacent rooms. 

Susceptible to electrical 
Interference. 

Limited portability 
Inconsistent signal 
strength. 

Head position affects 
signal strength. 

Lack of standards for 
Induction coll 
performance. 

Meeting areas 
Theaters 
Churches and Temples 
Conference rooms 
Classrooms 
TV viewing 

FM 
TYansmltter. Flashlight- 
sized worn by speaker. 

Receiver With personal 
hearing aid via OAI or 
Induction neck-loop and 
telecoll; or self-contained 
with earphonefs). 

Highly portable 
Different channels allow 
use by different groups 
within the same room. 

High user mobility 
Variable for large range 
of hearing losses. 

High cost of receivers 
Ekjulpment fragile 
Equipment obtrusive 
High maintenance 
Expensive to maintain 
Custom fitting to 
Individual user may be 
required. 

Classrooms 
Tour groups 
Meeting areas 
Outdoor events 
One-on-one 

Infrared 
TVansmltter. Emitter In 
line-of-sight with 
receiver. 

Receiver Self-contained. 
Or with personal hearing 
aid via DAI or Induction 
neckloop and telecoll. 

Easy to use 
Insures privacy or 
confidentiality 

Moderate cost 
Can often be Integrated 
into existing public 
address system. 

Line-of-slght required 
between emitter and 
receiver. 

Ineffective outdoors 
Limited portability 
Requires installation 

Theaters 
Churches and Temples 
Auditoriums 
Meetings requiring 
confidentiality 

TV viewing 

Source: t^hah Rrl^f. National Institute on Disability and Rehabilitation Research, Washington, DC, Vol. XII, No. 10, (1990). 
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A5.0 Restaurants and Cafeterias 

A4.33.6 Placement of listening 
Systems. A distance of 50 ft (15 m) allows 
a person to distinguish performers* facial 
expressions. 

A4.33.7 Types of listening Systems. An 
assistive listening system appropriate for an 
assembly area for a group of persons or where 
the spec^ individuals are not known in ad¬ 
vance, such as a playhouse, lecture hall or 
movie theater, may be different Jwm the system 
appropriate for a particular individual provided 
as an auxiliary aid or as part of a reasonable 
accommodation. The appropriate device for an 
individual is the type that individual can use, 
whereas the appropriaie system for an assem¬ 
bly area will necessarily be geared toward the 
‘average" or aggregate needs of various indi¬ 
viduals. A listening system that can be used 
from ai^ seat in a seating area is the most 
flexible way to meet this speciflcation. Ear¬ 
phone Jacks with variable volume controls can 
benefit only people who have slight hearing loss 
and do not help people who use hearing aids. 
At the present time, magnetic Induction loops 
are the most feasible type of listening system 
for people who use hearing aids equipped with 
"T-cods," but people without hearing aids or 
those with hearing aids not equipped with 
inductive pick-ups cannot use them without 
special receivers. Radio frequency systems can 
be extremely effective and inexpensive. People 
without hearing aids can use them, but people 
with hearing aids need a special receiver to 
use them as they are presently designed. If 
hearing aids had a jack to allow a by-pass of 
microphones, then radio frequency systems 
would be suitable for people with and without 
hearing aids. Some listening ^tems may be 
subject to Interference from other equipment 
and feedback from hearing aids of people who 
are using the ^tems. Such Interference can 
be controlled by careful engineering design 
that anticipates feedback sources In the 
surroundl^ area. 

Table A2, reprinted from a National Institute of 
DtsabUtty and Rehabilitation Research “Rehab 
Brief," shows some of the advantages and 

disadvantages of different types of assistive 
Ustening systems. In addition, the Architectural 
and Transportation Barriers Compliance Board 
(Access Board) has published a pamphlet on 
Assistive Listening Systems which Usts demon¬ 
stration centers across the country where 
technical assistance can be (Stained in selecting 
and installing appropriate systems. The state of 
New York has also adopted a detailed technical 
specification which may be useful 

A5.0 Restaurants and Cttfeterias. 

AB,1 Qeneral. Dining counters (where there 
is no service) are typically found in smaU. carry¬ 
out restaurants, bakeries, or coffee shops and 
may only be a narrow eating surface attached 
to a wall This section requires that where such 
a dining counter is provided, a portion of the 
counter shall be at the required accessible 
height 

A7.0 Business and Mercantile. 

A7.2(3) Assistive Listening Devices. 
At all sales and service counters, teller windows, 
box offices, and tirformation kiosks where a 
physical barrier separates service personnel and 
customers, it is recommended that at least one 
permanently Installed assistive listening device 
complying with 4.33 be proiMed at each loca¬ 
tion or series. Where assistive listening devices 
are Installed signage should be provided iden¬ 
tifying those stations which are so equipped 

A7.3 Check-out Aisles. Section 7.2 refers to 
counters without aisles; section 7.3 concerns 
check-out aisles. A counter without an aisle (7.2) 
can be approached from more than one direction 
such as in a convenience store. In order to use 
a check-out aisle (7.3), customers must enter a 
defined area (an aisle) at a particular point, pay 
for goods, and exit at a particular point 
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Appendix B to Part 36—Preamble to 
Regulation on Nondiscrimination on 
die Baals of Disability by Public 
Accommodations and In Commercial 
Facilities (Published July 26,1991) 

Note: For the convenience of the reader, 
this appendix contains the text of the 

preamble to the hnal regulation on 
nondiscrimination on the basis of disability 

by public accommodations and in 
commercial facilities beginning at the 

heading “Section-by-Section Analysis and 
Response to Comments” and ending before 

“List of Subjects in 28 CFR part 36" (56 FR 

July 26.1991). 

Dated: July 17,1991. 

Dick Thornburgh, 

Attorney General 
[FR Doc. 91-17482 Filed 7-25-91; 8:45 am] 

BUUNQ CODE 4410-01-M 
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DEPARTMENT OF JUSTICE 

28 CFR Part 35 

[OnterNo. 1512-91] 

Nondiscrimination on the Basis of 
Disability in State and Local 
Government Services 

agency: Department of Justice. 

action: Final rule. 

summary: This rule implements subtitle 
A of title II of the Americans with 
Disabilities Act, Public Law 101-336, 
which prohibits discrimination on the 
basis of disability by public entities. 
Subtitle A protects qualified individuals 
with disabilities fi'om discrimination on 
the basis of disability in the services, 
programs, or activities of all State and 
local governments. It extends the 
prohibition of discrimination in federally 
assisted programs established by 
section 504 of the Rehabilitation Act of 
1973 to all activities of State and local 
governments, including those that do not 
receive Federal financial assistance, and 
incorporates specific prohibitions of 
discrimination on the basis of disability 
fit)m titles I, III, and V of the Americans 
with Disabilities Act. This rule, 
therefore, adopts the general 
prohibitions of discrimination 
established under section 504, as well as 
the requirements for making programs 
accessible to individuals with 
disabilities and for providing equally 
efiective communications. It also sets 
forth standards for what constitutes 
discrimination on the basis of mental or 
physical disability, provides a definition 
of disability and qualified individual 
with a disability, and establishes a 
complaint mechanism for resolving 
allegations of discrimination. 

EFFECIVE date: January 26,1992. 

FOR FURTHER INFORMATION CONTACT: 

Barbara S. Drake, Deputy Assistant 
Attorney General, Civil Wghts Division; 
Stewart B. Oneglia, Chief, Coordination 
and Review Section, Civil Rights 
Division; John L. Wodatch, Director, 
Office on the Americans with 
Disabilities Act, Civil Rights Division; 
all of the U.S. Department of Justice, 
Washington, DC 20530. These 
individuals may be contacted through 
the Division's ADA Information Line at 
(202) 514-0301 (Voice), (202) 514-0381 
(TDD), or (202) 514-0383 (TDD). These 
telephone numbers are not toll-free 
numbers. 

SUPPLEMENTARY INFORMATION: 

Background 

The landmark Americans with 
Disabilities Act (“ADA” or “the Act"), 

enacted on July 26,1990, provides 
comprehensive civil rights protections to 
individuals with disabilities in the areas 
of employment, public accommodations. 
State and local government services, 
and telecommunications. 

This regulation implements subtitle A 
of title U of the ADA, which applies to 
State and local governments. Most 
programs and activities of State and 
local governments are recipients of 
Federal financial assistance fi'om one or 
more Federal funding agencies and, 
therefore, are already covered by 
section 504 of the Rehabilitation Act of 
1973, as amended (29 U.S.C. 794) 
(“section 504”), which prohibits 
discrimination on the basis of handicap 
in federally assisted programs and 
activities. Because title II of the ADA 
essentially extends the 
nondiscrimination mandate of section 
504 to those State and local 
governments that do not receive Federal 
financial assistance, this rule hews 
closely to the provisions of existing 
section 504 regulations. This approach is 
also based on section 204 of the ADA, 
which provides that the regulations 
issued by the Attorney General to 
implement title II shall be consistent 
with the ADA and with the Department 
of Health, Education, and Welfare’s 
coordination regulation, now codified at 
28 CFR part 41, and, with respect to 
“program accessibility, existing 
facilities,” and “communications,” with 
the Department of Justice’s regulation 
for its federally conducted programs and 
activities, codified at 28 CFR part 39. 

The first regulation implementing 
section 504 was issued in 1977 by the 
Department of Health, Education, and 
Welfare (HEW) for the programs and 
activities to which it provided Federal 
financial assistance. The following year, 
pursuant to Executive Order 11914, 
HEW issued its coordination regulation 
for federally assisted programs, which 
served as the model for regulations 
issued by the other Federal agencies 
that administer grant programs. HEW’s 
coordination authority, and the 
coordination regulation issued under 
that authority, were transferred to the 
Department of Justice by Executive 
Order 12250 in 1980. 

In 1978, Congress extended 
application of section 504 to programs 
and activities conducted by Federal 
Executive agencies and the United 
States Postal Service. Pursuant to 
Executive Order 12250, the Department 
of Justice developed a prototype 
regulation to implement the 1978 
amendment for federally conducted 
programs and activities. More than 80 
Federal agencies have now issued final 
regulations based on that prototype. 

prohibiting discrimination based on 
handicap in the programs and activities 
they conduct. 

Despite the large number of 
regulations implementing section 504 for 
federally assisted and federally 
conducted programs and activities, there 
is very little variation in their 
substantive requirements, or even in 
their language. Major portions of this 
regulation, therefore, are taken directly 
fiom the existing regulations. 

In addition, section 204(b) of the ADA 
requires that the Department’s 
regulation implementing subtitle A of 
title II be consistent with the ADA. 
Thus, the Department’s final regulation 
includes provisions and concepts fiom 
titles I and III of the ADA. 

Rulemaking History 

On February 22,1991, the Department 
of Justice published a notice of proposed 
rulemaking (NPRM) implementing title 
III of the ADA in the F^eral Register. 56 
FR 7452. On February 28,1991, the 
Department published a notice of 
proposed rulemaking implementing 
subtitle A of title II of the ADA in the 
Federal Register. 56 FR 8538. Each 
NPRM solicited comments on the 
definitions, standards, and procedures 
of the proposed rules. By the April 29, 
1991, close of the comment period of the 
NPRM for title II, the Department had 
received 2,718 comments. Following the 
close of the comment period, the 
Department received an additional 222 
comments. 

In order to encourage public 
participation in the development of the 
Department’s rules under ^e ADA, the 
Department held four public hearings. 
Hearings were held in Dallas, Texas on 
March 4-5,1991, in Washington, DC on 
March 13-15,1991, in San Francisco, 
California on March 18-19,1991, and in 
Chicago, Illinois on March 27-28,1991. 
At these hearings, 329 persons testified 
and 1,567 pages of testimony were 
compiled. Transcripts of the hearings 
were included in the Department’s 
rulemaking docket. 

The comments that the Department 
received occupy almost six feet of shelf 
space and contain over 10,000 pages. 
TTie Department received comments 
fiom individuals fiom all fifty States and 
the District of Columbia. Nearly 75% of 
the comments that the Department 
received came fiom individuals and 
fiom organizations representing the 
interests of persons with disabilities. 
The Department received 292 comments 
fiom entities covered by the ADA and 
trade associations representing 
businesses in the private sector, and 67 
fix)m government units, such as mayors’ 
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offices, public school districts, and 
various State agencies woridog with 
individuals with disabilities. 

The Department received one 
comment from a consortium of 540 
organizations representing a broad 
spectrum of persons with disabilities. In 
addition, at least another 25 oommenters 
endorsed the position expressed by this 
consortium, or submitted identical 
comments on one or both proposed 
regulations. 

An organization representing persons 
with hearing impairments submitted a 
large number of comments. Tliis 
organization presented the Department 
with 479 individual comments, each 
providing in chart form a detailed 
representation of what type of auxiliary 
aid or service would be useful in the 
various categories of places of public 
accommodation. 

The Department received a number of 
comments based on almost ten different 
form letters. For example, individuals 
who have a heightened sensitivity to a 
variety of chemical substances 
submitted 266 post cards detailing how 
exposure to various environmental 
conditions restricts their access to 
public and commercial buildings. 
Another large group of form letters came 
from groups affiliated with independent 
living centers. 

The vast majority of the comments 
addressed the Department's proposal 
implementing title HI. Slightly more than 
100 comments addressed only issues 
presented in the proposed title II 
regulation. 

The Department read and analyzed 
each comment that was submitted in a 
timely fashion. Transcripts of the four 
hearings were analyzed along with the 
written comments. The decisions that 
the Department has made in response to 
these comments, however, were not 
made on the basis of the number of 
commenters addressing any one point 
but on a thorough consideration of the 
merits of the points of view expressed in 
the comments. Copies of the written 
comments, including transcripts of the 
four hearings, will remain available for 
public inspection in room 654 of the 
HOLC Building, 320 First Street, NW., 
Washington, DC from 10 a.m. to 5 p.m., 
Monday through Friday, except for legal 
holidays, until August 30,1991. 

Overview of the Rule 

The rule is organized into seven 
subparts. Subpart A, "General,” 
includes the purpose and application 
sections, descries the relationship of 
the Act to other laws, and defines key 
terms used in the regulation. It also 
includes administrative requirements 
adapted from section 504 regulations for 

self-evaluations, notices, designation of 
responsible employees, and adoption of 
grievance pnxxdures by {Hibiic entities. 

Subpart B, “General Requirements,” 
contains the general prohiintions of 
discrimination based on the Act and the 
section 504 regulations. It also contains 
certain “misc^aneous” provisions 
derived frcmi title V of the Act that 
involve issues such as retaliation and 
coercion against those asserting ADA 
rights, ille^ use of drugs, and 
restrictions on smoking. These 
provisions are also included in the 
D^iartment’s proposed title III 
regulation, as is the general provision on 
maintenance of aocessiUe features. 

Subpart C addresses employment by 
public entities, which is also covered by 
title I of the Act Subpart D, which is 
also based on the section 504 
regulations, sets out the requirements 
for program accessibility in existii^ 
facilities and for new construction and 
alterations. Subpart E contains specffic 
requirements relating to 
communications. 

Subpart F establishes administrative 
procedures for enforcement of title II. As 
provided by section 203 of the Act, these 
are based on the procedures for 
enforcement of section 504, which, in 
turn, are based on the enforcement 
procedures for title VI of the Civil Rights 
Act of 1964 (42 U.S.C. 2000d to aOOOd- 
4a). Subpart F also restates the 
provisions of title V of the ADA on 
attorneys fees, alternative means of 
dispute resolution, the effect of 
unavailability of technical assistance, 
and State immunity. 

Subpart G designates the Federal 
agencies responsible for investigation of 
complaints under this part It assigns 
enforcement responsibility for particular 
public entities, on the basis of their 
major functions, to eight Federal 
agencies that currently have substantial 
responsibilities for enforcing section 504. 
It provides that the Department of 
Justice would have enforcement 
responsibility for all State and local 
government entities not specifically 
assigned to other designated agencies, 
but that the Department may f^her 
assign spedfic functions to other 
agencies. The part would not, however, 
displace the existing enforcement 
authorities of the Federal funding 
agencies uiuler section 504. 

Regulatory Process Matters 

This final rule has been reviewed by 
the Office of Management and Budget 
under Executive Order 12291. The 
Department is preparing a final 
regulatory impact analysis (RIA) of this 
rule and the Architectural and 
Transportation Barriers Compliance 

Board is preparing an RIA for its 
Americans with Disabilities Act 
Accessibility Guidelines for Buildings 
and Facilities (ADAAGJ that are 
incorporated in appendix A of the 
Department's final rule implementing 
title III of the ADA. Draft copies of both 
preliminary RIAs are available for 
comment; the Department will provide 
copies of these documents to the public 
upon request. Commenters are urged to 
provide additional infonnation as to the 
costs and benefits associated with diis 
rule. This will facilitate die development 
of a final RIA by January 1,1992. 

The Department's RIA will evaluate 
the economic impact of the final rule. 
Included among those title II provisions 
that are likely to result in si^ficant 
economic impact are the requirements 
for atixiliary aids, barrier removal in 
existing facilities, and readily accessible 
new construction and alterations. An 
analysts of these costs will be included - 
in the RIA. 

The Preliminary RIA prepared for the 
notice of proposed rulemaking contained 
all of the available information that 
would have been induded in a 
preliminary regulatory flexibiKty 
analysis, had one been prepared under 
the Regulatory Flexibility Act, 
concerning the rule’s impact on small 
entities. The final RIA will contain all of 
the information that is required in a final 
regulatory flexibility analysis and will 
serve as such an analysis. Moreover, the 
extensive notice and comment 
procedure followed by the Department 
in the promulgation of this rule, which 
included public hearings, dissemination 
of materials, and provision of speakers 
to affected groups, clearly provided any 
interested small entities with the notice 
and opportunity for comment provided 
for under the Regulatory Flexibility Act 
procedures. 

The Department is preparing a 
statement of the federalism impact of 
the rule under Executive Order 12612 
and will provide copies of this statement 
on request. 

The reporting and recordkeeping 
requirements described in the rule are 
considered to be information collection 
requirements as that term is defined by 
the Office of Management and Budget in 
5 CFR part 132a Accordingly, those 
infonnation collection requirements 
have been submitted to OMB for review 
pursuant to the Paperwork Reduction 
Act. 
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Section-by-Section Analysis 

Subpart A—General 

Section 35.101 Purpose- 

Section 35.101 states the purpose of 
the rule, which is to effectuate subtitle A 
of titie II of the Americans with 
Disabilities Act of 1990 (the Act), which 
prohibits discrimination on the basis of 
disability by public entities. This part 
does not, however, apply to matters 
within the scope of the authority of the 
Secretary of Transportation under 
subtitle B of title II of the Act. 

Section 35.102 Application 

This provision speciHes that, except 
as provided in paragraph (b), the 
regulation applies to all services, 
programs, and activities provided or 
made available by public entities, as 
that term is deHned in § 35.104. Section 
504 of the Rehabilitation Act of 1973 (29 
U.S.C 794), which prohibits 
discrimination on die basis of handicap 
in federally assisted programs and 
activities, already covers those 
programs and activities of public entities 
that receive Federal financial 
assistance. Title II of the ADA extends 
this prohibition of discrimination to 
include all services, programs, and 
activities provided or made available by 
State and local governments or any of 
their instrumentalities or agencies, 
regardless of the receipt of Federal 
Hnancial assistance, ^cept as provided 
in § 35.134, this part does not apply to 
private entities. 

The scope of title U’s coverage of 
public entities is comparable to the 
coverage of Federal ^ecutive agencies 
under the 1978 amendment to section 
504, which extended section 504’s 
application to all programs and 
activities “conducted by" Federal 
Executive agencies, in that title II 
applies to anything a public entity does. 
Title II coverage, however, is not limited 
to “Executive" agencies, but includes 
activities of the legislative and judicial 
branches of State and local 
governments. All governmental 
activities of public entities are covered, 
even if they are carried out by 
contractors. For example, a State is 
obligated by title II to ensure that the 
services, programs, and activities of a 
State park inn operated under contract 
by a private entity are in compliance 
with title II’s requirements. The private 
entity operating the inn would also be 
subject to the obligations of public 
accommodations under title III of the 
Act and the Department's title III 
regulations at 28 CFR part 36. 

Aside from employment, which is also 
covered by title I of the Act, there are 

two major categories of programs or 
activities covered by this regulation: 
those involving general public contact as 
part of ongoing operations of the entity 
and those directly administered by the 
entities for program beneficiaries and 
participants. Activities in the first 
category include communication with 
the public (telephone contacts, office 
walk-ins, or interviews) and the public's 
use of the entity's facilities. Activities in 
the second category include programs 
that provide State or local government 
services or beneHts. 

Paragraph (b) of S 35.102 explains that 
to the extent that the public 
transportation services, programs, and 
activities of public entities are covered 
by subtitle B of title II of the Act, they 
are subject to the regulation of the 
Department of Transportation (DOT) at 
49 CFR part 37, and are not covered by 
•this part. The Department of 
Transportation's ADA regulation 
establishes specific requirements for 
construction of transportation facilities 
and acquisition of vehicles. Matters not 
covered by subtitle B, such as the 
provision of auxiliary aids, are covered 
by this rule. For example, activities that 
are covered by the Department of 
Transportation's regulation 
implementing subtitle B are not required 
to be included in the self-evaluation 
required by S 35.105. In addition, 
activities not speciHcally addressed by 
DOTS ADA regulation may be covered 
by DOTs regulation implementing 
section 504 for its federally assisted 
programs and activities at 49 CFR part 
27. Like other programs of public entities 
that are also recipients of Federal 
Hnancial assistance, those programs 
would be covered by both ^e section 
504 regulation and this part. Although 
airports operated by public entities are 
not subject to DOTs ADA regulation, 
they are subject to subpart A of title II 
and to this r^e. 

Some commenters asked for 
clarification about the responsibilities of 
public school systems under section 504 
and the ADA with respect to programs, 
services, and activities that are not 
covered by the Individuals with 
Disabilities Education Act (IDEA), 
including, for example, programs open to 
parents or to the public, graduation 
ceremonies, parent-teacher organization 
meetings, plays and other events open to 
the public, and adult education classes. 
Public school systems must comply with 
the ADA in all of their services, 
programs, or activities, including those 
that are open to parents or to the public. 
For instance, public school systems must 
provide program accessibility to parents 
and guardians with disabilities to these 
programs, activities, or services, and 

appropriate auxiliary aids and services 
whenever necessary to ensure effective 
communication, as long as the provision 
of the auxiliary aids results neither in an 
undue burden or in a fundamental 
alteration of the program. 

Section 35.103 Relationship to Other 
Laws 

Section 35.103 is derived from sections 
501 (a) and (b) of the ADA. Paragraph 
(a) of this section provides that, except 
as otherwise specifically provided by 
this part, title II of the ADA is not 
intended to apply lesser standards than 
are required under title V of the 
Rehabilitation Act of 1973, as amended 
(29 U.S.C. 790-94), or the regulations 
implementing that title. The standards of 
title V of the Rehabilitation Act apply 
for purposes of the ADA to the extent 
that the ADA has not explicitly adopted 
a different standard than title V. 
Because title II of the ADA essentially 
extends the antidiscrimination 
prohibition embodied in section 504 to 
all actions of State and local 
governments, the standards adopted in 
this part are generally the same as those 
required under section 504 for federally 
assisted programs. Title II, however, 
also incorporates those prow’sions of 
titles I and III of the ADA that are not 
inconsistent with the regulations 
implementing section 504. Judiciary 
Committee report, H.R. Rep. No. 485, 
101st Cong., 2d Sess., pt. 3, at 51 (1990) 
(hereinafter “Judiciary reporf'J; 
Education and Labor Committee report. 
H.R. Rep. No. 485,101st Cong., 2d Sess., 
pt. 2, at 64 (1990) (hereinafter “Education 
and Labor report"). Therefore, this part 
also includes appropriate provisions 
derived from the regulations 
implementing those titles. The inclusion 
of specific language in this part, 
however, should not be interpreted as 
an indication that a requirement is not 
included under a regulation 
implementing section 504. 

Paragraph (b) makes clear that 
Congress did not intend to displace any 
of the rights or remedies provided by 
other Federal laws (including section 
504) or other State laws (including State 
common law) that provide greater or 
equal protection to individuals with 
disabilities. As discussed above, the 
standards adopted by title II of the ADA 
for State and local government services 
are generally the same as those required 
under section 504 for federally assisted 
programs and activities. Subpart F of the 
regulation establishes compliance 
procedures for processing complaints 
covered by both this part and section 
504. 
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With respect to State law, a plainti^ 
may choose to pursue claims under a 
State law that does not confer greater 
substantive rights, or even confers fewer 
substantive rights, if the alleged 
violation is protected under the 
alternative law and the remedies are 
greater. For example, a person with a 
physical disability could seek damages 
under a State law that allows 
compensatory and punitive damages for 
discrimination on the basis of physical 
disability, but not on the basis of mental 
disability. In that situation, the State 
law would provide narrower coverage, 
by excluding mental disabilities, but 
broader remedies, and an individual 
covered by both laws could choose to 
bring an action under both laws. 
Moreover, State tort claims confer 
greater remedies and are not preempted 
by the ADA. A plaintiff may join a State 
tort claim to a case brought under the 
ADA. In such a case, the plaintiff must, 
of course, prove all the elements of the 
State tort claim in order to prevail under 
that cause of action. 

Section 35.104 Definitions 

"Act.” The word “Act" is used in this 
part to refer to the Americans with 
Disabilities Act of 1990, Public Law 101- 
336, which is also referred to as the 
“ADA.” 

“Assistant Attorney General.” The 
term “Assistant Attorney General” 
refers to the Assistant Attorney General 
of the Civil Rights Division of the 
Department of Justice. 

“Auxiliary aids and services.” 
Auxiliary aids and services include a 
wide range of services and devices for 
ensuring effective communication. The 
proposed definition in § 35.104 provided 
a list of examples of auxiliary aids and 
ser\’ices that were taken from the 
definition of auxiliary aids and services 
in section 3(1) of the ADA and were 
supplemented by examples from 
regulations implementing section 504 in 
federally conducted programs (see 28 
CFR 39.103). 

A substantial number of commenters 
suggested that additional examples be 
added to this list. The Department has 
added several items to this list but 
wishes to clarify that the list is not an 
all-inclusive or exhaustive catalogue of 
possible or available auxiliary aids or 
services. It is not possible to provide an 
exhaustive list, and an attempt to do so 
would omit the new devices that will 
become available with emerging 
technology. 

Subparagraph (1) lists several 
examples, which would be considered 
auxiliary aids and services to make 
aurally delivered materials available to 
ind'viduals with hearing impairments. 

The Department has changed the phrase 
used in the proposed rules, “orally 
delivered materials,” to the statutory 
phrase, “aurally delivered materials,” to 
b ack section 3 of the ADA and to 
include non-verbal sounds and alarms, 
and computer generated speech. 

The Department has added videotext 
displays, transcription services, and 
closed and open captioning to the list of 
examples. Videotext displays have 
become an important means of 
accessing auditory communications 
through a public address system. 
Transcription services are used to relay 
aurally delivered material almost 
simultaneously in written form to 
persons who are deaf or hearing- 
impaired. This technology is often Jised 
at conferences, conventions, and 
hearings. While the proposed rule 
expressly included television decoder 
equipment as an auxiliary aid or service, 
it did not mention captioning itself. The 
final rule rectifies tliis omission by 
mentioning both closed and open 
captioning. 

Several persons and organizations 
requested that the Department replace 
the term “telecommunications devices 
for deaf persons” or “TDD’s” with the 
term “text telephone.” The Department 
has declined to do so. The Department is 
aware that the Architectural and 
Transportation Barriers Compliance 
Board (ATBCB) has used the phrase 
“text telephone” in lieu of the statutory 
term "TDD” in its final accessibility 
guidelines. Title IV of the ADA, 
however, uses the term 
“Telecommunications Device for the 
Deaf and the Department believes it 
would be inappropriate to abandon this 
statutory term at this time. 

Several commenters urged the 
Department to include in the definition 
of “auxiliary aids and services” devices 
that are now available or that may 
become available with emerging 
technology. The Department declines to 
do so in the rule. The Department, 
however, emphasizes that, although the 
definition would include “state of the 
art” devices, public entities are not 
required to use the newest or most 
advanced technologies as long as the 
auxiliary aid or service that is selected 
affords effective communication. 

Subparagraph (2) lists examples of 
aids and services for making visually 
delivered materials accessible to 
persons with visual impairments. Many 
commenters proposed additional 
examples, such as signage or mapping, 
audio description services, secondary 
auditory programs, telebraillers, and 
reading machines. While the 
Department declines to add these items 
to the list, they are auxiliary aids and 

services and may be appropriate 
depending on the circumstances. 

Subparagraph (3) refers to acquisition 
or modification of equipment or devices. 
Several commenters suggested the 
addition of current technological 
innovations in microelectronics and 
computerized control systems (e.g., 
voice recognition systems, automatic 
dialing telephones, and infrared elevator 
and light control systems) to the list of 
auxiliary aids. The Department 
interprets auxiliary aids and services as 
those aids and services designed to 
provide effective communications, i.e., 
making aurally and visually delivered 
information available to persons with 
hearing, speech, and vision impairments. 
Methods of making services, programs, 
or activities accessible to, or usable by, 
individuals with mobility or manual 
dexterity impairments are addressed by 
other sections of this part, including the 
provision for modifications in policies, 
practices, or procedures (§ 35.130 (b)(7)). 

Paragraph (b)(4) deals with other 
similar services and actions. Several 
commenters asked for clarification that 
“similar services and actions” include 
retrieving items fi'om shelves, assistance 
in reaching a marginally accessible seat, 
pushing a barrier aside in order to 
provide an accessible route, or 
assistance in removing a sweater or 
coat. While retrieving an item from a 
shelf might be an “auxiliary aid or 
service” for a blind person who could 
not locate the item without assistance, it 
might be a method of providing program 
access for a person using a wheelchair 
who could not reach the shelf, or a 
reasonable modification to a self-service 
policy for an individual who lacked the 
ability to grasp the item. As explained 
above, auxiliary aids and services are 
those aids and services required to 
provide effective communications. Other 
forms of assistance are more 
appropriately addressed by other 
provisions of the final rule. 

“Complete complaint.” “Complete 
complaint” is defined to include all the 
information necessary to enable the 
Federal agency designated under 
subpart G as responsible for 
investigation of a complaint to initiate 
its investigation. 

“Current illegal use of drugs.” The 
phrase “current illegal use of drugs” is 
used in § 35.131. Its meaning is 
discussed in the preamble for that 
section. 

“Designated agency.” The term 
“designated agency” is used to refer to 
the Federal agency designated under 
subpart G of this rule as responsible for 
carrying out the administrative 
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enforcement responsibilities established 
by subpart F of die rule. 

‘Disability.” Hie definition of the term 
“disability" is the same as the definition 
in the tide III regulation codified at 28 
CFR part 36. It is comparable to the 
definition of the term “individual with 
handicaps" in section 7(8) of the 
Rehabilitation Act and section 802(h) of 
the Fair Housing Act The Education and 
Labor Committee report makes clear 
that the analysis of the term “individual 
with handicaps” by the Department of 
Health, EducaUon, and Welfare (HEW) 
in its regulations implementing section 
504 (42 FR 22685 (May 4.1977)) and the 
analysis by the Department of Housing 
and Urban Development in its regulation 
implementing the Fair Housing 
Amendments Act of 1988 (54 FR 3232 
(Jan. 23,1989)) should also apply fully to 
the term “disability” (Education and 
Labor report at 50). 

The use of the term “disability" 
instead of “handicap" and the term 
“individual with a disability” instead of 
“individual with handicaps" represents 
an effort by Congress to make use of up- 
to-date, ciurently accepted terminology. 
As with racial and ethnic epithets, the 
choice of terms to apply to a person with 
a disability is overlaid with stereotypes, 
patronizing attitudes, and other 
emotional connotations. Many 
individuals with disabilities, and 
organizations representing such 
individuals, object to the use of such 
terms as “handicapped person” or “the 
handicapped.” In other recent 
legislation. Congress also recognized 
this shift in terminology, e.g., by 
changing the name of the National 
Council on the Handicapped to the 
National Council on Disability (Pub. L. 
109-630), 

In enacting the Americans with 
Disabilities Act, Congress concluded 
that it was important for the current 
legislation to use terminology most in 
line widi the sensibilities of most 
Americans with disabilities. No change 
in definition or substance is intended 
nor should one be attributed to this 
change in phraseology. 

The term “disability" means, with 
respect to an individual— 

(A) A physical or mental impairment 
that substantially limits one or more of 
the major life activities of such 
individual; 

(B) A record of such an impairment: or 
(C) Being regarded as having such an 

impairment. If an individual meets any 
one of these three tests, he or she is 
considered to be an individual with a 
disability for purposes of coverage 
under the Americans with Disabilities 
Act. 

Congress adopted this same basic 
definition of “disability." first used in 
the Rehabilitation Act of 1973 and in the 
Fair Housing Amendments Act of 1988, 
for a number of reasons. First, it has 
worked well since it was adopted in 
1974. Second, it would not be possible to 
guarantee comprehensiveness by 
providing a list of specific disabilities, 
especially because new disorders may 
be recognized in the future, as they have 
since the definition was first established 
in 1974. 

Test A—A physical or mental 
impairment that substantially limits one 
or more of the major life activities of 
such individual 

Physical or mental impairment Under 
the first test, an individual must have a 
physical (h* mental impairment. As 
explained in paragraph (l)(i) of the 
definition, “impairment" means any 
physiological disorder or condition, 
cosmetic disfigurement, or anatomical 
loss affecting one or more of the 
following body systems: neurological: 
musculoskeletal; special sense organs 
(which would include speech organs 
that are not respiratory sudi as vocal 
cords, soft palate, tongue, etc.); 
respiratory, including speech organs; 
cardiovascular; repr^uctive; digestive: 
genitourinary; hemic and lymphatic 
skin; and endocrine. It also means any 
mental or psychological disorder, such 
as mental retardation, organic brain 
syndrome, emotional or moital illness, 
and specific learning disabilities. This 
list closely tracks the one used in the 
regulations for section 504 of the 
Rehabilitation Act of 1973 (see. eg., 45 
CFR84J(j)(2)(i)). 

Many commenters asked that 
“traumatic brain injury" be added to the 
list in paragraph (l)(i). Traumatic brain 
injury is already included because it is a 
physiological condition affecting one of 
the listed body systems, i.e., 
“neurologicaL" Hierefore, it was 
unnecessary to add the term to the 
regulation, which only provides 
representative examples of 
physiological disorders. 

It is not possible to include a list of all 
the specific conditions, contagious and 
noncontagious diseases, or infections 
that would constitute physical or mental 
impairments because of the difficulty of 
ensuring the comprehensiveness of such 
a list, particularly in light of the fact that 
other conditions or disorders may be 
identified in the future. However, the list 
of examples in paragraph (l)(ii) of the 
definition includes: orthopedic, visual, 
speech and hearing impairments, 
cerebral palsy, epilepsy, muscular 
dystrophy, multiple sclerosis, cancer, 
heart disease, diabetes, mental 

retardation, emotional illness, specific 
learning disabilities. HIV disease 
(symptomatic or asymptomatic), 
tuberculosis, drug addiction, and 
alcoholism. The phrase “symptomatic or 
asymptomatic" was inserted in the final 
rule after “HIV disease” in response to 
commenters who suggested the 
clarification was necessary. 

The examples of “physical or mental 
impairments” in paragraph (l)(ii) are the 
same as tiiose contained in many 
section 504 regulations, except for the 
addition of the phrase “contagious and 
noncontagious" to describe the tj^pes of 
diseases and conditions included, and 
the addition of "HTV disease 
(symptomatic or asymptomatic)” and 
“tuberculosis” to the list of examples. 
These additions are based on the 
committee reports, caselaw, and official 
legal opinions interpreting section 504. 
In School Board of Nassau County v. 
Arline, 480 U.S. 273 (1987). a case 
involving an individual with 
tuberculosis, the Supreme Court held 
that people with contagious diseases are 
entitled to the protections afforded by 
section 504. Following the 
Arline decision, this Department’s Office 
of Legal Counsel issued a legal opinion 
that concluded that symptomatic HIV 
disease is an impairment that 
substantially limits a major life activity: 
therefore it has been included in the 
definition of disability under this part. 
The opinion also concluded that 
asymptomatic HIV disease is an 
impairment that substantially limits a 
major life activity, either because of its 
actual effect on tee individual with HIV 
disease or because the reactions of 
other people to individuals with HIV 
disease cause such individuals to be 
treated as though they are disabled. See 
Memorandum from Douglas W. Kmiec, 
Acting Assistant Attorney General. 
Office of Legal Counsel. Department of 
Justice, to Arthur B. Culvahouse. Jr., 
Counsel to the President (Sept. 27,1988), 
reprinted in Hearings on S. 933, the 
Americans with Disabilities Act. Before 
the Subcomm. on the Handicapped of 
the Senate Comm, on Labor and Human 
Resources, 101st Cong., 1st Sess. 346 
(1989). 

Paragraph (l)(iii) states that the 
phrase “physical or mental impairment" 
does not include homosexuality or 
bisexuality. These conditions were 
never considered impairments under 
other Federal disability laws. Section 
511(a) of the statute makes clear that 
they are likewise not to be considered 
impairments imder the Americans with 
Disabilities Act 

Physical or mental impairment does 
not include simple physical 
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characteristics, such as blue eyes or 
black hair. Nor does it include 
environmental, cultural, economic, or 
other disadvantages, such as having a 
prison record, or being poor. Nor is age a 
disability. Similarly, the detinition does 
not include common personality traits 
such as poor judgment or a quick temper 
where these are not symptoms of a 
mental or psychological disorder. 
However, a person who has these 
characteristics and also has a physical 
or mental impairment may be 
considered as having a disability for 
purposes of the Americans with 
Disabilities Act based on the 
impairment. 

Substantial Limitation of a Major Life 
Activity. Under Test A, the impairment 
must be one that “substantially limits a 
major life activity.” Major life activities 
include such things as caring for one’s 
self, performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working. 

For example, a person who is 
paraplegic is substantially limited in the 
major life activity of walking, a person 
who is blind is substantially limited in 
the major life activity of seeing, and a 
person who is mentally retarded is 
substantially limited in the major life 
activity of learning. A person with 
traumatic brain injury is substantially 
limited in the major life activities of 
caring for one’s self, learning, and 
working because of memory deficit, 
confusion, contextual difficulties, and 
inability to reason appropriately. 

A person is considered an individual 
with a disability for purposes of Test A, 
the flrst prong of the deflnition, when 
the individual’s important life activities 
are restricted as to the conditions, 
manner, or duration under which they 
can be performed in comparison to most 
people. A person with a minor, trivial 
impairment, such as a simple infected 
Hnger, is not impaired in a major life 
activity. A person who can walk for 10 
miles continuously is not substantially 
limited in walking merely because, on 
the eleventh mile, he or she begins to 
experience pain, because most people 
would not be able to walk eleven miles 
without experiencing some discomfort. 

The Department received many 
comments on the proposed rule’s 
inclusion of the word "temporary” in the 
deHnition of “disability.” TTie preamble 
indicated that impairments are not 
necessarily excluded from the deHnition 
of “disability” simply because they are 
temporary, but that the duration, or 
expected duration, of an impairment is 
one factor that may properly be 
considered in determining whether the 
impairment substantially limits a major 
life activity. The preamble ~ecognized. 

however, that temporary impairments, 
such as a broken leg, are not commonly 
regarded as disabilities, and only in rare 
circumstances would the degree of the 
limitation and its expected duration be 
substantial. Nevertheless, many 
commenters objected to inclusion of the 
word “temporary” both because it is not 
in the statute and because it is not 
contained in the deHnition of 
“disability” set forth in the title I 
regulations of the Equal Employment 
Opportunity Commission (^OC). The 
word “temporary” has been deleted 
from the Hnal rule to conform with the 
statutory language. 

The question of whether a temporary 
impairment is a disability must be 
resolved on a case-by-case basis, taking 
into consideration both the duration (or 
expected duration) of the impairment 
and the extent to which it actually limits 
a major life activity of the affected 
individual. 

The question of whether a person has 
a disability should be assessed without 
regard to ffie availability of mitigating 
measures, such as reasonable 
modiHcation or auxiliary aids and 
services. For example, a person with 
hearing loss is substantially limited in 
the major life activity of hearing, even 
though the loss may be improved 
through the use of a hearing aid. 
Likewise, persons with impairments, 
such as epilepsy or diabetes, that 
substantially limit a major hfe activity, 
are covered under the Hrst prong of the 
definition of disability, even if the 
effects of the impairment are controlled 
by medication. 

Many commenters asked that 
environmental illness (also known as 
multiple chemical sensitivity) as well as 
allergy to cigarette smoke be recognized 
as disabilities. The Department 
however, declines to state categorically 
that these types of allergies or 
sensitivities are disabilities, because the 
determination as to whether an 
impairment is a disability depends on 
whether, given the particular 
circumsitances at issue, the impairment 
substantially limits one or more major 
life activities (or has a history of, or is 
regarded as having such an efiect). 

Sometimes respiratory or neurological 
functioning is so severely affected that 
an individual will satisfy the 
requirements to be considered disabled 
under the regulation. Such an individual 
would be entitled to all of the 
protections afiorded by the Act and this 
part. In other cases, individuals may be 
sensitive to environmental elements or 
to smoke but their sensitivity will not 
rise to the level needed to constitute a 
disability. For example, their major life 
activity of breathing may be somewhat. 

but not substantially, impaired. In such 
circumstances, the individuals are not 
disabled and are not entitled to the 
protections of the statute despite their 
sensitivity to environmental agents. 

In sum, the determination as to 
whether allergies to cigarette smoke, or 
allergies or sensitivities characterized 
by the commenters as environmental 
illness are disabilities covered by the 
regulation must be made using the same 
case-by-case analysis that is applied to 
all other physical or mental 
impairments. Moreover, the addition of 
specific regulatory provisions relating to 
environmental illness in the final rule 
would be inappropriate at this time 
pending future consideration of the issue 
by the Architectiiral and Transportation 
Barriers Compliance Board, the 
Environmental Protection Agency, and 
the Occupational Safety and Health 
Administration of the Department of 
Labor. 

Test B—Pi. record of such an impairment 

This test is intended to cover those 
who have a record of an impairment. As 
explained in paragraph (3) of the rule’s 
definition of disability, this includes a 
person who has a history of an 
impairment that substantially limited a 
major hfe activity, such as someone who 
has recovered fi’om an impairment It 
also includes persons who have been 
misclassified as having an impairment 

This provision is included in the 
definition in part to protect individuals 
who have recovered from a physical or 
mental impairment that previously 
substantially limited them in a major life 
activity. Discrimination on the basis of 
such a past impairment is prohibited. 
Frequently occiuring examples of the 
first group (those who have a history of 
an impairment) are persons with 
histories of mental or emotional illness, 
heart disease, or cancer; examples of the 
second group (those who have been 
misclassified as having an impairment) 
are persons who have been 
misclassified as having mental 
retardation or mental illness. 

Test C—^Being regarded as having such 
an impairment 

This test, as contained in paragraph 
(4) of the definition, is intended to cover 
persons who are treated by a public 
entity as having a physical or mental 
impairment that substantially limits a 
major life activity. It applies when a 
person is treated as if he or she has an 
impairment that substantially limits a 
major life activity, regardless of whether 
that person has an impairment. 

The Americans with Disabilities Act 
uses the same “regarded as” test set 
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forth in the regulations implementing 
section 504 of the Rehabilitation Act 
See, e.g., 28 CFR 42.540(k)(2)(iv], which 
provides: 

(iv) *!• regarded as having an impairment" 
means (A) Has a physical or mental 
impairment that does not substantially limit 
major life activities but that is treated by a 
recipient as constituting such a limitation; (6) 
Has a physical or mental impairment that 
substantially limits major life activities only 
as a result c4 the attitudes of others toward 
such impairment; or (C) Has none of the 
impairments defined in paragraph (k)(2)(i] of 
this section but is treated by a recipient as 
having such an impairment. 

The perception of the covered entity is 
a key element of this test A person who 
perceives himself or herself to have an 
impairment but does not have an 
impairment, and is not treated as if he or 
she has an impairment is not protected 
under this test 

A person would be covered under this 
test if a public entity refused to serve 
the person because it perceived that the 
person had an impairment that limited 
his or her enjoyment of the goods or 
services being offered. 

For example, persons with severe 
bums often encounter discrimination in 
community activities, resulting in 
substantial limitation of major life 
activities. These persons would be 
covered under this test based on the 
attitudes of others towards the 
impairment, even if they did not view 
themselves as “impaired." 

The rationale for this third test, as 
used in the Rehabilitation Act of 1973, 
was articulated by the Supreme Court in 
Arline. 480 U.S. 273 (1987). Hie Court 
noted that although an individual may 
have an impairment that does not in fact 
substantially limit a major life activity, 
the reaction of others may prove just as 
disabling. “Such an impairment might 
not diminish a person’s physical or 
mental capabilities, but could 
nevertheless substantially limit that 
person's ability to work as a result of 
the negative reactions of others to the 
impairment." Id. at 283. The Court 
concluded that, by including this test in 
the Rehabilitation Act’s deffnition, 
“Congress acknowledged that society’s 
accumulated myths and fears about 
disability and diseases are as 
handicapping as are the physical 
limitations that flow from actual 
impairmenL” Id. at 284. 

Thus, a person who is denied services 
or benefits by a public entity because of 
myths, fears, and stereotypes associated 
with disabilities would be covered 
under this third test whether or not the 
person’s physical or mental condition 
would be considered a disability under 
the first or second test in the detinition. 

If a person is refused admittance on 
the basis of an actual or perceived 
physical or mental condition, and the 
public entity can articulate no legitimate 
reason for the refusal (such as failure to 
meet eligibility criteria), a perceived 
concern about admitting persons with 
disabilities could be inferred and the 
individual would qualify for coverage 
imder the "regarded as" test A person 
who is covered because of being 
regarded as having an impairment is not 
required to show ^at the public entity’s 
perception is inaccurate (e.g., that he 
will be accepted by others) in order to 
receive benefits from the public entity. 

Paragraph (5) of the dehnition lists 
certain conditions that are not included 
within the definition of “disability." The 
excluded conditions are: Transvestism, 
transsexualism, pedophilia, 
exhibitionism, voyeurism, gender 
identity disorders not resulting from 
physical impairments, other sexual 
behavior disorders, compulsive 
gambling, kleptomania, pyromania, and 
psychoactive substance use disorders 
resulting from current illegal use of 
drugs. Unlike homosexuality and 
bisexuality, which are not considered 
impairments under either section 504 or 
the Americans with Disabilities Act (see 
the deffnition of “disability," paragraph 
(l}(iv)), the conditions listed in 
paragraph (5), except for transvestism, 
are not necessarily excluded as 
impairments imder section 504. 
(Transvestism was excluded from the 
deffnition of disability for sec'tion 504 by 
the Fair Housing Amendments Act of 
1988, Pub. L 100-430, section 6(b)). 

“Drug." The deffnition of the term 
“drug” is taken ff-om section 510(d)(2) of 
the ADA. 

“Facility." “Facility" means all or any 
portion of buildings, structures, sites, 
complexes, equipment, rolling stock or 
other conveyances, roads, walks, 
passageways, parking lots, or other real 
or personal property, including the site 
where the building, property, structure, 
or equipment is located. It includes both 
indoor and outdoor areas where human- 
constructed improvements, structures, 
equipment, or property have been added 
to the natural environment 

Commenters raised questions about 
the applicability of this part to activities 
operated in mobile facilities, such as 
bookmobiles or mobile health screening 
units. Such activities would be covered 
by the requirement for program 
accessibility in S 35.150, and would be 
included in the deffnition of “facility" as 
“other real or personal property," 
although stemdards for new construction 
and alterations of such facilities are not 
yet included in the accessibility 
standards adopted by § 35.151. Sections 

35.150 and 35.151 specifically address 
the obligations of public entities to 
ensure accessibility by providing cimb 
ramps at pedestrian walkways. 

“Historic preservation programs" and 
“Historic properties" are deffned in 
order to aid in the interpretation of 
§§ 35.150 (a)(2) and (b)(2), which relate 
to accessibility of historic preservation 
programs, and § 35.151(d), which relates 
to the alteration of historic properties. 

“Illegal use of drugs.” The deffnition 
of “illegal use of drugs” is taken from 
section 510(d)(1) of the Act and clarifies 
that the term includes the illegal use of 
one or more drugs. 

“Individual with a disability" means a 
person who has a disability but does not 
include an individual who is currently 
illegally using drugs, when the public 
entity acts on the basis of such use. The 
phrase “current illegal use of drugs" is 
explained in § 35.131. 

“Public entity." The term “public 
entity" is deffned in accordance with 
section 201(1) of the ADA as any State 
or local government; any department, 
agency, special purpose district, or other 
instrumentality of a State or States or 
local government: or the National 
Railroad Passenger Corporation, and 
any commuter authority (as deffned in 
section 103(8) of the Rail Passenger 
Service Act). 

“Qualiffed individual with a 
disability.” 'The deffnition of “qualiffed 
individual with a disability” is taken 
from section 201(2) of the Act, which is 
derived from the definition of “qualiffed 
handicapped person" in the Department 
of Health and Human Services’ 
regulation implementing section 504 (45 
CFR § 84.3(k)). It combines the deffnition 
at 45 CFR 84.3(k)(l) for employment (“a 
handicapped person who, with 
reasonable accommodation, can perform 
the essential functions of the job in 
question") with the deffnition for other 
services at 45 CFR 84.3(k)(4) (“a 
handicapped person who meets the 
essential eligibility requirements for the 
receipt of such services"). 

Some commenters requested 
clarification of the term “essential 
eligibility requirements." Because of the 
variety of situations in which an 
individual’s qualifications will be at 
issue, it is not possible to include more 
specific criteria in the deffnition. The 
“essential eligibility requirements” for 
participation in some activities covered 
under this part may be minimal. For 
example, most public entities provide 
information about their operations as a 
public service to anyone who requests 
it. In such situations, the only “eligibility 
requirement" for receipt of such 
information would be the request for it. 
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Where such information is provided by 
telephone, even the ability to use a voice 
telephone is not an “essential eligibility 
requirement," because S 35.161 requires 
a public entity to provide equally 
effective telecommunication systems for 
individuals with impaired hearing or 
speech. 

For other activities, identiHcation of 
the “essential eligibility requirements” 
may be more complex. Where questions 
of safety are involved, the principles 
established in § 36.208 of the 
Department’s regulation implementing 
title III of the ADA, to be codified at 28 
CFR, part 36, will be applicable. That 
section implements section 302(b)(3) of 
the Act, which provides that a public 
accommodation is not required to permit 
an individual to participate in or benefit 
from the goods, services, facilities, 
privileges, advantages and 
accommodations of the public 
accommodation, if that individual poses 
a direct threat to the health or safety of 
others. 

A “direct threat” is a signiHcant risk 
to the health or safety of others that 
cannot be eliminated by a modification 
of policies, practices, or procedures, or 
by the provision of auxiliary aids or 
services. In School Board of Nassau 
County V. Arline, 480 U.S. 273 (1987), the 
Supreme Court recognized that there is a 
need to balance the interests of people 
with disabilities against legitimate 
concerns for public safety. Although 
persons with disabilities are generally 
entitled to the protection of this part, a 
person who po?es a significant risk to 
others will not be “qualified,” if 
reasonable modifications to the public 
entity's policies, practices, or procedures 
will not eliminate that risk. 

The determination that a person poses 
a direct threat to the health or safety of 
others may not be based on 
generalizations or stereotjrpes about the 
effects of a particular disability. It must 
be based on an individualized 
assessment, based on reasonable 
judgment that relies on current medical 
evidence or on the best available 
objective evidence, to determine: the 
nature, duration, and severity of the risk; 
the probability that the potential injury 
will actually occur, and whether 
reasonable modifications of policies, 
practices, or procedures will mitigate the 
risk. This is the test established by the 
Supreme Court in Arline. Such an 
inquiry is essential if the law is to 
achieve its goal of protecting disabled 
individuals from discrimination based 
on prejudice, stereotypes, or unfounded 
fear, while giving appropriate weight to 
legitimate concerns, such as the need to 
avoid exposing others to significant 

health and safety risks. Making this 
assessment will not usually require the 
services of a physician. Sources for 
medical knowledge include guidance 
from public health authorities, such as 
the U.S. Public Health Service, the 
Centers for Disease Control, and the 
National Institutes of Health, including 
the National Institute of Mental Health. 

“Qualified interpreter.” The 
Department received substantial 
comment regarding the lack of a 
definition of “qualified interpreter.” The 
proposed rule defined auxiliary aids and 
services to include the statutory term, 
“qualified interpreters” (S 35.104), but 
did not define it. Section 35.160 requires 
the use of auxiliary aids including 
qualified interpreters and commenters 
stated that a lack of guidance on what 
the term means would create confusion 
among those trying to secure 
interpreting services and often result in 
less than effective commimication. 

Many commenters were concerned 
that, without clear guidance on the issue 
of “qualified” interpreter, the rule would 
be interpreted to mean “available, 
rather than qualified” interpreters. Some 
claimed that few public entities would 
understand the difference between a 
qualified interpreter and a person who 
simply knows a few signs or how to 
fingerspell. 

In order to clarify what is meant by 
“qualified interpreter” the Department 
has added a definition of the term to the 
final rule. A qualified interpreter means 
an interpreter who is able to interpret 
effectively, accurately, and impartially 
both receptively and expressively, using 
any necessary specialized vocabulary. 
This definition focuses on the actual 
ability of the interpreter in a particular 
interpreting context to facilitate effective 
communication between the public 
entity and the individual with 
disabilities. 

Public comment also revealed that 
public entities have at times asked 
persons who are deaf to provide family 
members or fiiends to interpret. In 
certain circumstances, notwithstanding 
that the family member of firiend is able 
to interpret or is a certified interpreter, 
the family member or fnend may not be 
qualified to render the necessary 
interpretation because of factors such as 
emotional or personal involvement or 
considerations of confidentiality that 
may adversely affect the ability to 
interpret“effectively, accurately, and 
impartially.” 

The definition of “qualified 
interpreter” in this rule does not 
invalidate or limit standards for 
interpreting services of any State or 
local law that are equal to or more 

stringent than those imposed by this 
definition. For instance, the definition 
would not supersede any requirement of 
State law for use of a certified 
interpreter in court proceedings. 

"Section 504.” The Department added 
a definition of “section 504” because the 
term is used extensively in subpart F of 
this part. 

"State.” The definition of "State” is 
identical to the statutory definition in 
section 3(3) of the ADA. 

Section 35.105 Self-evaluation 

Section 35.105 establishes a 
requirement, based on the section 504 
regulations for federally assisted and 
federally conducted programs, that a 
public entity evaluate its current policies 
and practices to identify and correct any 
that are not consistent with the 
requirements of this part. As noted in 
the discussion of § 35.102, activities 
covered by the Department of 
Transportation’s regulation 
implementing subtitle B of title II are not 
required to be included in the self- 
evaluation required by this section. 

Experience has demonstrated the self- 
evaluation process to be a valuable 
means of establishing a working 
relationship with individuals with 
disabilities, which has promoted both 
effective and efficient implementation of 
section 504. The Department expects 
that it will likewise be useful to public 
entities newly covered by the ADA. 

All public entities are required to do a 
self-evaluation. However, only those 
that employ 50 or more persons are 
required to maintain the self-evaluation 
on file and make it available for public 
inspection for three years. The number 
50 was derived from the Department of 
justice’s section 504 regulations for 
federally assisted programs, 28 CFR 
42.505(c). The Department received 
comments critical of this limitation, 
some suggesting the requirement apply 
to all public entities and others 
suggesting that the number be changed 
from 50 to 15. The final rule has not been 
changed. Although many regulations 
implementing section 504 for federally 
assisted programs do use 15 employees 
as the cut-off for this record-keeping 
requirement, the Department believes 
that it would be inappropriate to extend 
it to those smaller public entities 
covered by this regulation that do not 
receive Federal financial assistance. 
This approach has the benefit of 
minimizing paperwork burdens on small 
entities. 

Paragraph (d) provides that the self- 
evaluation required by this section shall 
apply only to programs not subject to 
section 504 or those policies and 
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practices, such as those involving 
communications access, that have not 
already been included in a self- 
evaluation required under an existing 
regulation implementing section 504. 
Because most self-evaluations were 
done from five to twelve years ago, 
however, the Department expects that a 
great many public entities will be 
reexamining all of their policies and 
programs. Programs and functions may 
have changed, and actions that were 
supposed to have been taken to comply 
with section 504 may not have been fully 
implemented or may no longer be 
effective. In addition, there have been 
statutory amendments to section 504 
which have changed the coverage of 
section 504, particularly the Civil Rights 
Restoration Act of 1987, Public Law No. 
100-259,102 Stat. 28 (1988), which 
broadened the definition of a covered 
“program or activity." 

Several commenters suggested that 
the Department clarify public entities’ 
liability during the one-year period for 
compliance with the self-evaluation 
requirement. The self-evaluation 
requirement does not stay the effective 
date of the statute nor of this part. 
Public entities are, therefore, not 
shielded from discrimination claims 
during that time. 

Other commenters suggested that the 
rule require that every self-evaluation 
include an examination of training 
efforts to assure that individuals with 
disabilities are not subjected to 
discrimination because of insensitivity, 
particularly in the law enforcement 
area. Although the Department has not 
added such a specific requirement to the 
rule, it would be appropriate for public 
entities to evaluate training efforts 
because, in many cases, lack of training 
leads to discriminatory practices, even 
when the policies in place are 
nondiscriminatory. 

Section 35.106 Notice 

Section 35.106 requires a public entity 
to disseminate su^cient information to 
applicants, participants, beneficiaries', 
and other interested persons to inform 
them of the rights and protections 
afforded by the ADA and this 
regulation. Methods of providing this 
information include, for example, the 
publication of information in 
handbooks, manuals, and pamphlets 
that are distributed to the public to 
describe a public entity's programs and 
activities; the display of informative 
posters in service centers and other 
public places; or the broadcast of 
information by television or radio. In 
pioviding the notice, a public entity 
must comply with the requirements for 
effective communication in § 35.160. The 

preamble to that section gives guidance 
on how to effectively communicate with 
individuals with disabilities. 

Section 35.107 Designation of 
Responsible Employee and Adoption of 
Grievance Procedures 

Consistent with § 35.105, self- 
evaluation, the final rule requires that 
public entities with 50 or more 
employees designate a responsible 
employee and adopt grievance 
procedures. Most of the commenters 
who suggested that the requirement that 
self-evaluation be maintained on file for 
three years not be limited to those 
employing 50 or more persons made a 
similar suggestion concerning S 35.107. 
Commenters recommended either that 
all public entities be subject to § 35.107, 
or that “50 or more persons” be changed 
to “15 or more persons.” As explained in 
the discussion of S 35.105, the 
Department has not adopted this 
suggestion. 

The requirement for designation of an 
employee responsible for coordination 
of efforts to carry out responsibilities 
under this part is derived from the HEW 
regulation implementing section 504 in 
federally assisted programs. The 
requirement for designation of a 
particular employee and dissemination 
of information about how to locate that 
employee helps to ensure that 
individuals dealing with large agencies 
are able to easily find a responsible 
person who is familiar with the 
requirements of the Act and this part 
and can communicate those 
requirements to other individuals in the 
agency who may be unaware of their 
responsibilities. This paragraph in no 
way limits a public entity’s obligation to 
ensure that all of its employees comply 
with the requirements of this part, but it 
ensures that any failure by individual 
employees can be promptly corrected by 
the designated employee. 

Section 35.107(b] requires public 
entities with 50 or more employees to 
establish grievance procedures for 
resolving complaints of violations of this 
part. Similar requirements are found in 
the section 504 regulations for federally 
assisted programs (see, e.g., 45 CFR 
84.7(b)). The rule, like the regulations for 
federally assisted programs, proxudes 
for investigation and resolution of 
complaints by a Federal enforcement 
agency. It is the view of the Department 
that public entities subject to this part 
should be required to establish a 
mechanism for resolution of complaints 
at the local level without requiring the 
complainant to resort to the Federal 
complaint procedures established under 
subpart F. Complainants would not, 
however, be required to exhaust the 

public entity’s grievance procedures 
before filing a complaint under subpart 
F. Delay in filing the complaint at the 
Federal level caused by pursuit of the 
remedies available under the grievance 
procedure would generally be 
considered good cause for extending the 
time allowed for filing under § 35.170(b). 

Subpart B—General Requirements 

Section 35.130 General Prohibitions 
Against Discrimination 

'The general prohibitions against 
discrimination in the rule are generally 
based on the prohibitions in existing 
regulations implementing section 504 
and, therefore, are already familiar to 
State and local entities covered by 
section 504. In addition. § 35.130 
includes a number of provisions derived 
from title III of the Act that are implicit 
to a certain degree in the requirements 
of regulations implementing section 504. 

Several commenters suggested that 
this part should include the section of 
the proposed title III regulation that 
implemented section 309 of the Act, 
which requires that courses and 
examinations related to applications, 
licensing, certification, or credentialing 
be provided in an accessible place and 
manner or that alternative accessible 
arrangements be made. The Department 
has not adopted this suggestion. The 
requirements of this part, including the 
general prohibitions of discrimination in 
this section, the program access 
requirements of subpart D, and the 
communications requirements of 
subpart E, apply to courses and 
examinations provided by public 
entities. The Department considers these 
requirements to be sufficient to ensure 
that courses and examinations 
administered by public entities meet the 
requirements of section 309. For 
example, a public entity offering an 
examination must ensure that 
modifications of policies, practices, or 
procedures or the provision of auxiliary 
aids and services furnish the individual 
with a disability an equal opportunity to 
demonstrate his or her knowledge or 
ability. Also, any examination specially 
designed for individuals with disabilities 
must be offered as often and in as timely 
a manner as are other examinations. 
Further, under this part, courses and 
examinations must be offered in the 
most integrated setting appropriate. The 
analysis of S 35.130(d) is relevant to this 
determination. 

A number of commenters asked that 
the regulation be amended to require 
training of law enforcement personnel to 
recognize the difference betweert 
criminal activity and the effects of 
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seizures or other disabilities such as 
mental retardation, cerebral palsy, 
traumatic brain injury, mental illness, or 
deafness. Several disabled commenters 
gave personal statements about the 
abuse they had received at the hands of 
law enforcement personnel. Two 
organizations that commented cited the 
Judiciary report at 50 as authority to 
require law enforcement training. 

The Department has not added such a 
training requirement to the regulation. 
Discriminatory arrests and brutal 
treatment are already unlawful police 
activities. The general regulatory 
obligation to modify policies, practices, 
or procedures requires law enforcement 
to make changes in policies that result in 
discriminatory arrests or abuse of 

■individuals with disabilities. Under this 
section law enforcement personnel 
would be required to make appropriate 
efforts to determine whether perceived 
strange or disruptive behavior or 
unconsciousness is the result of a 
disability. The Department notes that a 
number of States have attempted to 
address the problem of arresting 
disabled persons for noncriminal 
conduct resulting from their disability 
through adoption of the Uniform Duties 
to Disabled Persons Act, and 
encourages other jurisdictions to 
consider that approach. 

Paragraph (a) restates the 
nondiscrimination mandate of section 
202 of the ADA. The remaining 
paragraphs in § 35.130 establish the 
general principles for analyzing whether 
any particular action of the public entity 
violates this mandate.. 

Paragraph (b) prohibits overt denials 
of equal treatment of individuals with 
disabilities. A public entity may not 
refuse to provide an individual with a 
disability with an equal opportunity to 
participate in or benefit from its program 
simply because the person has a 
disability. 

Paragraph (b)(l)(i) provides that it is 
discriminatory to deny a person with a 
disability the right to participate in or 
benefit from the aid, benefit, or service 
provided by a public entity. Paragraph 
(L>)(l)(ii) provides that the aids, benefits, 
and services provided to persons with 
disabilities must be equal to those 
provided to others, and paragraph 
(b)(l)(iii) requires that the aids, benefits, 
or services provided to individuals with 
disabilities must be as effective in 
affording equal opportunity to obtain the 
same result, to gain the same benefit, or 
to reach the same level of achievement 
as those provided to others. These 
paragraphs are taken from the 
regulations implementing section 504 
and simply restate principles long 
established under section 504. 

Paragraph (b)(l)(iv] permits the public 
entity to develop separate or different 
aids, benefits, or services when 
necessary to provide individuals with 
disabilities with an equal opportimity to 
participate in or benefit from the public 
entity’s programs or activities, but only 
when necessary to ensure that the aids, 
benefits, or services are as effective as 
those provided to others. Paragraph 
(b)(l)(iv) must be read in conjunction 
wiA paragraphs (b)(2], (d), and (e). Even 
when separate or different aids, 
benefits, or services would be more 
effective, paragraph (b](2] provides that 
a qualified individual with a disability 
still has the right to choose to 
participate in the program that is not 
designed to accommodate individuals 
with disabilities. Paragraph (dj requires 
that a public entity administer services, 
programs, and activities in the most 
integrated setting appropriate to the 
needs of qualified individuals with 
disabilities. 

Paragraph (b)(2) specifies that, 
notwithstanding the existence of 
separate or different programs or 
activities provided in accordance with 
this section, an individual with a 
disability shall not be denied the 
opportunity to participate in such 
programs or activities that are not 
separate or different. Paragraph (e), 
which is derived from section 501(d) of 
the Americans with Disabilities Act, 
states that nothing in this part shall be 
construed to require an individual with 
a disability to accept an 
accommodation, aid, service, 
opportunity, or benefit that he or she 
chooses not to accept. 

Taken together, these provisions are 
intended to prohibit exclusion and 
segregation of individuals with 
disabilities and the denial of equal 
opportunities enjoyed by others, based 
on, among other things, presumptions, 
patronizing attitudes, fears, and 
stereotypes about individuals with 
disabilities. Consistent with these 
standards, public entities are required to 
ensure that their actions are based on 
facts applicable to individuals and not 
on presumptions as to what a class of 
individuals with disabilities can or 
cannot do. 

Integration is fundamental to the 
purposes of the Americans with 
Disabilities Act. Provision of segregated 
accommodations and services relegates 
persons with disabilities to second-class 
status. For example, it would be a 
violation of this provision to require 
persons with disabilities to eat in the 
back room of a government cafeteria or 
to refuse to allow a person with a 
disability the full use of recreation or 
exercise facilities because of 

stereotypes about the person’s ability to 
participate. 

Many commenters objected to 
proposed paragraphs (b)(l)(iv) and (d) 
as allowing continued segregation of 
individuals with disabilities. The 
Department recognizes that promoting 
integration of individuals with 
disabilities into the mainstream of 
society is an important objective of the 
ADA and agrees that, in most instances, 
separate programs for individuals with 
disabilities will not be permitted. 
Nevertheless, section 504 does permit 
separate programs in limited 
circumstances, and Congress clearly 
intended the regulations issued under 
title II to adopt the standards of section 
504. Furthermore, Congress included 
authority for separate programs in the 
specific requirements of title III of the 
Act. Section 302(b)(l)(A)(iii) of the Act 
provides for separate benefits in 
language similar to that in 
§ 35.130(b)(l)(iv), and section 
302(b)(l)(B] includes the same 
requirement for “the most integrated 
setting appropriate’’ as in S 35.130(d). 

Even when separate programs are 
permitted, individuals with disabilities 
cannot be denied the opportunity to 
participate in programs that are not 
separate or different. This is an 
important and overarching principle of 
the Americans with Disabilities Act. 
Separate, special, or different programs 
that are designed to provide a benefit to 
persons with disabilities cannot be used 
to restrict the participation of persons 
with disabilities in general, integrated 
activities. 

For example, a person who is blind 
may wish to decline participating in a 
special museum tour that allows persons 
to touch sculptures in an exhibit and 
instead tour the exhibit at his or her 
own pace with the museum’s recorded 
tour. It is not the intent of this section to 
require the person who is blind to avail 
himself or herself of the special tour. 
Modified participation for persons with 
disabilities must be a choice, not a 
requirement. 

In addition, it would not be a violation 
of this section for a public entity to offer 
recreational programs specially 
designed for children with mobility 
impairments. However, it would be a 
violation of this section if the entity then 
excluded these children from other 
recreational services for which they are 
qualified to participate when these 
services are made available to 
nondisabled children, or if the entity 
required children with disabilities to 
attend only designated programs. 

Many commenters asked that the 
Department clarify a public entity’s 
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obligations within the integrated 
program when it offers a separate 
program but an individual with a 
disability chooses not to participate in 
the separate program. It is impossible to 
make a blanket statement as to what 
level of auxiliary aids or modiHcations 
would be required in the integrated 
program. Rather, each situation must be 
assessed individually. The starting point 
is to question whether the separate 
program is in fact necessary or 
appropriate for the individual. Assuming 
the separate program would be 
appropriate for a particular individual, 
the extent to whidi that individual must 
be provided with modifications in the 
integrated program will depend not only 
on what the individual needs but also on 
the limitations and defenses of this part. 
For example, it may constitute an undue 
burden for a public accommodation, 
which provides a full-time interpreter in 
its special guided tour for individuals 
with hearing impairments, to hire an 
additional interpreter for those 
individuals who choose to attend the 
integrated program. The Department 
cannot identify categorically the level of 
assistance or aid required in the 
integrated program. 

Paragraph (b)(l)(v) provides that a 
public entity may not aid or perpetuate 
discrimination against a qualiHed 
individual with a disability by providing 
significant assistance to an agency, 
organization, or person that 
discriminates on the basis of disability 
in providing any aid, benefit, or service 
to beneficiaries of the public entity's 
program. This paragraph is taken from 
the regulations implementing section 504 
for federally assisted programs. 

Paragraph (b){l)(vi) prohibits the 
public entity from denying a qualified 
individual with a disability the 
opportunity to participate as a member 
of a planning or advisory board. 

Paragraph (b)(l)(vii) prohibits the 
public entity from limiting a qualified 
individual with a disability in the 
enjoyment of any right, privilege, 
advantage, or opportimity enjoyed by 
others receiving any aid, benefit, or 
service. 

Paragraph (b)(3) prohibits the public 
entity from utilizing criteria or methods 
of administration that deny individuals 
with disabilities access to the public 
entity’s services, programs, and 
activities or that perpetuate the 
discrimination of another public entity, 
if both public entities are subject to 
common administrative control or are 
agencies of the same State. The phrase 
“criteria or methods of administration" 
refers to official written policies of the 
public entity and to the actual practices 
of the public entity. This paragraph 

prohibits both blatantly exclusionary 
policies or practices and nonessential 
policies and practices that are neutral 
on their face, but deny individuals with 
disabilities an effective opportunity to 
participate. This standard is consistent 
with the interpretation of section 504 by 
the U.S. Supreme Court in Alexander v. 
Choate. 469 U.S. 287 (1985). The Court in 
Choate explained that members of 
Congress made numerous statements 
during passage of section 504 regarding 
eliminating architectural barriers, 
providing access to transportation, and 
eliminating discriminatory effects of job 
qualification procedures. The Comt then 
noted: “These statements would ring 
hollow if the resulting legislation could 
not rectify the harms resulting from 
action that discriminated by effect as 
well as by design." Id. at 297 (footnote 
omitted). 

Paragraph (b)(4] specifically applies 
the prohibition enunciated in 
§ 35.130(b)(3) to the process of selecting 
sites for construction of new facilities or 
selecting existing facilities to be used by 
the public entity. Paragraph (b)(4) does 
not apply to construction of additional 
buildings at an existing site. 

Paragraph (b)(5) prohibits the public 
entity, in the selection of procurement 
contractors, fi'om using criteria that 
subject qualified individuals with 
disabilities to discrimination on the 
basis of disability. 

Paragraph (b)(6) prohibits the public 
entity from discriminating against 
qualified individuals with disabilities on 
the basis of disability in the granting of 
licenses or certification. A person is a 
“qualified individual with a disability" 
with respect to licensing or certification 
if he or she can meet the essential 
eligibility requirements for receiving the 
license or certification (see § 35.104). 

A number of commenters were 
troubled by the phrase “essential 
eligibility requirements” as applied to 
State licensing requirements, especially 
those for health care professions. 
Because of the variety of types of 
programs to which the definition of 
“qualified individual with a disability" 
applies, it is not possible to use more 
specific language in the definition. The 
phrase “essential eligibility 
requirements," however, is taken from 
the definitions in the regulations 
implementing section 504, so caselaw 
under section 504 will be applicable to 
its interpretation. In Southeastern 
Community College v. Davis, 442 U.S. 
397, for example, the Supreme Court 
held that section 504 does not require an 
institution to “lower or effect substantial 
modifications of standards to 
accommodate a handicapped person," 
442 U.S. at 413, and that the school had 

established that the plaintiff was not 
“qualified" because she was not able to 
“serve the nursing profession in all 
customary waj’s," id. Whether a 
particular requirement is "essential” 
will, of course, depend on the facts of 
the particular case. 

In addition, the public entity may not 
estabUsh requirements for the programs 
or activities of licensees or certified 
entities that subject qualified 
individuals with disabilities to 
discrimination on the basis of disability. 
For example, the public entity must 
comply with this requirement when 
establishing safety standards for the 
operations of licensees. In that case the 
public entity must ensure that standards 
that it promulgates do not discriminate 
against the employment of qualified 
individuals wndi disabilities in an 
impermissible manner. 

Paragraph (b)(6) does not extend the 
requirements of the Act or this part 
directly to the programs or activities of 
licensees or certified entities 
themselves. The programs or activities 
of licensees or certified entities are not 
themselves programs or activities of the 
public entity merely by virtue of the 
license or certificate. 

Paragraph (b)(7) is a specific 
application of the requirement under the 
general prohibitions of discrimination 
that public entities make reasonable 
modifications in policies, practices, or 
procedures where necessary to avoid 
discrimination on the basis of disability. 
Section 302(b)(2)(A)(ii) of the ADA sets 
out this requirement specifically for 
public accommodations covered by title 
III of the Act. and the House Judiciary 
Committee Report directs the Attorney 
General to include those specific 
requirements in the title n regulation to 
the extent that they do not conflict with 
the regulations implementing section 
504. Judiciary report at 52. 

Paragraph (b)(8), a new paragraph not 
contained in the proposed rule, prohibits 
the imposition or application of 
eligibility criteria that screen out or tend 
to screen out an individual with a 
disability or any class of individuals 
with disabilities from fully and equally 
enjoying any service, program, or 
activity, unless such criteria can be 
shown to be necessary for the provision 
of the service, program, or activity being 
offered. This prohibition is also a 
specific application of the general 
prohibitions of discrimination and is 
based on section 302(b)(2)(A)(i) of the 
ADA. It prohibits overt denials of equal 
treatment of individuals with 
disabilities, or establishment of 
exclusive or segregative criteria that 
would bar individuals with disabilities 
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from participation in services, benetits, 
or activities. 

Paragraph (b)(8) also prohibits 
policies that unnecessarily impose 
requirements or biudens on individuals 

[ with disabilities that are not placed on 
f' others. For example, public entities may 
I not require that a qualified individual 
I with a disability be accompanied by an 

attendant. A public entity is not, 
however, required to provide attendant 
care, or assistance in toileting, eating, or 
dressing to individuals with disabilities, 
except in special circumstances, such as 
where the individual is an inmate of a 
custodial or correctional institution. 

In addition, paragraph (b)(8) prohibits 
the imposition of criteria that “tend to" 
screen out an individual with a 
disability. This concept, which is 
derived from current regulations under 
section 504 (see, e.g., 45 CFR 84.13), 
makes it discriminatory to impose 
policies or criteria that, while not 
creating a direct bar to individuals with 
disabilities, indirectly prevent or limit 
their ability to participate. For example, 
requiring presentation of a driver’s 
license as the sole means of 
identification for purposes of paying by 
check would violate this section in 
situations where, for example, 
individuals with severe vision 
impairments or developmental 
disabilities or epilepsy are ineligible to 
receive a driver’s license and the use of 
an alternative means of identification, 
such as another photo I.D. or credit card, 
is feasible. 

A public entity may, however, impose 
neutral rules and criteria that screen out, 
or tend to screen out, individuals with 
disabilities if the criteria are necessary 
for the safe operation of the program in 
question. Examples of safety 
qualifications that would be justifiable 
in appropriate circumstances would 
include eligibility requirements for 
drivers’ licenses, or a requirement that 
ail participants in a recreational rafting 
expedition be able to meet a necessary 
level of swimming proficiency. Safety 
requirements must be based on actual 
risks and not on speculation, 
stereotypes, or generalizations about 
individuals with disabilities. 

Paragraph (c) provides that nothing in 
this part prohibits a public entity from 
providing benefits, services, or 
advantages to individuals with 
disabilities, or to a particular class of 
individuals with disabilities, beyond 
those required by this part. It is derived 
from a provision in the section 504 
regulations that permits programs 
conducted pursuant to Federal statute or 
Executive order that are designed to 
benefit only individuals with disabilities 
or a given class of individuals with 

disabilities to be limited to those 
individuals with disabilities. Section 504 
ensures that federally assisted programs 
are made available to all individuals, 
without regard to disabilities, unless the 
Federal program imder which the 
assistance is provided is specifically 
limited to individuals with disabilities or 
a particular class of individuals with 
disabilities. Because coverage under this 
part is not limited to federally assisted 
programs, paragraph (c) has been 
revised to clarify that State and local 
governments may provide special 
benefits, beyond those required by the 
nondiscrimination requirements of this 
part, that are limited to individuals with 
disabilities or a particular class of 
individuals with disabilities, without 
thereby incurring additional obligations 
to persons without disabilities or to 
other classes of individuals with 
disabilities. 

Paragraphs (d) and (e), previously 
referred to in the discussion of 
paragraph (b)(l)(iv), provide that the 
public entity must administer services, 
programs, and activities in the most 
integrated setting appropriate to the 
needs of qualified individuals with 
disabilities, i.e., in a setting that enables 
individuals with disabilities to interact 
with nondisabled persons to the fullest 
extent possible, and that persons with 
disabilities must be provided the option 
of declining to accept a particular 
accommodation. 

Some commenters expressed concern 
that S 35.130(e). which states that 
nothing in the rule requires an individual 
with a disability to accept special 
accommodations and services provided 
under the ADA, could be interpreted to 
allow guardians of infants or older 
people with disabilities to refuse 
medical treatment for their wards. 
Section 35.130(e) has been revised to 
make it clear that paragraph (e) is 
inapplicable to the concern of the 
commenters. A new paragraph (e)(2) has 
been added stating that nothing in the 
regulation authorizes the representative 
or guardian of an individual with a 
disability to decline food, water, 
medical treatment, or medical services 
for that individual. New paragraph (e) 
clarifies that neither the ADA nor the 
regulation alters current Federal law 
ensuring the rights of incompetent 
individuals with disabilities to receive 
food, water, and medical treatment. See, 
e.g.. Child Abuse Amendments of 1984 
(42 U.S.C. 5106a(b)(10). 5106g(10)); 
Rehabilitation Act of 1973, as amended 
(29 U.S.C. 794); the Developmentally 
Disabled Assistance and Bill of Rights 
Act (42 U.S.C. 6042). 

Sections 35.130(e) (1) and (2) are 
based on section 501(d) of the ADA. 

Section 501(d) was designed to clarify 
that nothing in the ADA requires 
individuals with disabilities to accept 
special accommodations and services 
for individuals with disabilities that may 
segregate them: 

The Committee added this section [501(d)] 
to clarify that nothing in the ADA is intended 
to permit discriminatory treatment on the 
basis of disability, even when such treatment 
is rendered under the guise of providing an 
accommodation, service, aid or benefit to the 
individual with disability. For example, a 
blind individual may choose not to avail 
himself or herself of the right to go to the 
fiont of a line, even if a particular public 
accommodation has chosen to ofier such a 
modiHcation of a policy for blind individuals. 
Or, a blind individual may choose to decline 
to participate in a special museum tour that 
allows persons to touch sculptures in an 
exhibit and instead tour the exhibits at his or 
her own pace with the museum's recorded 
tour. 

Judiciary report at 71-72. The Act is not 
to be construed to mean that an 
individual with disabilities must accept 
special accommodations and services 
for individuals with disabilities when 
that individual can participate in the 
regular services already offered. 
Because medical treatment including 
treatment for particular conditions, is 
not a special accommodation or service 
for individuals with disabilities under 
section 501(d). neither the Act nor this 
part provides affirmative authority to 
suspend such treatment Section ^(d) 
is intended to clarify that the Act is not 
designed to foster discrimination 
through mandatory acceptance of 
special services when other alternatives 
are provided; this concern does not 
reach to the provision of medical 
treatment for the disabling condition 
itself. 

Paragraph (f) provides that a public 
entity may not place a surcharge on a 
particular individual with a disability, or 
any group of individuals with 
disabilities, to cover any costs of 
measures required to provide that 
individual or group with the 
nondiscriminatory treatment required by 
the Act or this part. Such measures may 
include the provision of auxiliary aids or 
of modifications required to provide 
program accessibility. 

Several commenters asked for 
clarification that the costs of interpreter 
services may not be assessed as an 
element of "court costs.” The 
Department has already recognized that 
imposition of the cost of courtroom 
interpreter services is impermissible 
under section 504. The preamble to the 
Department’s section 504 regulation for 
its federally assisted programs states 
that where a court system has an 
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obligation to provide qualified 
interpreters, “it has the corresponding 
responsibility to pay for the services of 
the interpreters.” (45 FR 37630 (June 3, 
1980)). Accordingly, recouping the costs 
of interpreter services by assessing them 
as part of court costs would also be 
prohibited. 

Paragraph (g), which prohibits 
discrimination on the basis of an 
individual's or entity’s known 
relationship or association with an 
individual with a disability, is based on 
sections 102(b)(4) and 302(b)(1)(E) of the 
ADA. Hiis paragraph was not contained 
in the proposed rule. The individuals 
covered under this paragraph are any 
individuals who are discriminated 
against because of their known 
association with an individual with a 
disability. For example, it would be a 
violation of this paragraph for a local 
government to refuse to allow a theater 
company to use a school auditorium on 
the grounds that the company had 
recently performed for an audience of 
individuals with HTV disease. 

This protection is not limited to those 
who have a familial relationship with 
the individual who has a disability. 
Congress considered, and rejected, 
amendments that would have limited 
the scope of this provision to speciRc 
associations and relationships. 
Therefore, if a public entity refuses 
admission to a person with cerebral 
palsy and his or her companions, the 
companions have an independent right 
of action under the ADA and this 
section. 

During the legislative process, the 
term “entity” was added to section 
302(b)(1)(E) to clarify that the scope of 
the provision is intended to encompass 
not only persons who have a known 
association with a person with a 
disability, but also entities that provide 
services to or are otherwise associated 
with such individuals. This provision 
was intended to ensure that entities 
such as health care providers, 
employees of social service agencies, 
and others who provide professional 
services to persons with disabilities are 
not subjected to discrimination because 
of their professional association with 
persons with disabilities. 

Section 35.131 Illegal Use of Drugs 

Section 35.131 effectuates section 510 
of the ADA, which clarifies the Act's 
application to people who use drugs 
illegally. Paragraph (a) provides that this 
part does not prohibit discrimination 
based on an individual's current illegal 
use of drugs. 

The Act and the regulation distinguish 
between illegal use of drugs and the 
legal use of substances, whether or not 

those substances are “controlled 
substances,” as defined in the 
Controlled Substances Act (21 U.S.C. 
812). Some controlled substances are 
prescription drugs that have legitimate 
medical uses. Section 35.131 does not 
affect use of controlled substances 
pursuant to a valid prescription under 
supervision by a licensed health care 
professional, or other use that is 
authorized by the Controlled Substances 
Act or any other provision of Federal 
law. It does apply to illegal use of those 
substances, as well as to illegal use of 
controlled substances that are not 
prescription drugs. The key question is 
whether the individual's use of the 
substance is illegal, not whether the 
substance has recognized legal uses. 
Alcohol is not a controlled substance, so 
use of alcohol is not addressed by 
§ 35.131 (although alcoholics are 
individuals with disabilities, subject to 
the protections of the statute). 

A distinction is also made between 
the use of a substance and the status of 
being addicted to that substance. 
Addiction is a disability, and addicts are 
individuals with disabilities protected 
by the Act. The protection, however, 
does not extend to actions based on the 
illegal use of the substance. In other 
words, an addict cannot use the fact of 
his or her addiction as a defense to an 
action based on illegal use of drugs. This 
distinction is not artificial. Congress 
intended to deny protection to people 
who engage in the illegal use of dnigs. 
whether or not they are addicted, but to 
provide protection to addicts so long as 
they are not currently using drugs. 

A third distinction is the difficult one 
between current use and former use. 
The definition of “current illegal use of 
drugs” in S 35.104, which is based on the 
report of the Conference Committee, 
H.R. Conf. Rep. No. 596,101st Cong., 2d 
Sess. 64 (1990) (hereinafter “Conference 
report”), is “illegal use of drugs that 
occurred recently enough to justify a 
reasonable belief that a person’s drug 
use is current or that continuing use is a 
real and ongoing problem.” 

Paragraph (a)(2)(i) specifies that an 
individual who has successfully 
completed a supervised drug 
rehabilitation program or has otherwise 
been rehabilitated successfully and who 
is not engaging in current illegal use of 
drugs is protected. Paragraph (a)(2)(ii) 
clarifies that an individual who is 
currently participating in a supervised 
rehabilitation program and is not 
engaging in current illegal use of drugs is 
protect^ Paragraph (a)(2)(iii) provides 
that a person who is erroneously 
regarded as engaging in current illegal 
use of drugs, but who is not engaging in 
such use. is protected. 

Paragraph (b) provides a limited 
exception to the exclusion of current 
illegal users of drugs from the 
protections of the Act It prohibits denial 
of health services, or services provided 
in connection with drug rehabilitation to 
an individual on the basis of current 
illegal use of drugs, if the individual is 
otherwise entitled to such services. A 
health care facility, such as a hospital or 
clinic, may not retose treatment to an 
individual in need of the services it 
provides on the grounds that the 
individual is illegally using drugs, but it 
is not required by this section to provide 
services that it does not ordinarily 
provide. For example, a health care 
facility that specializes in a particular 
type of treatment, such as care of bum 
victims, is not required to provide drug 
rehabilitation services, but it cannot 
refuse to treat a individual's bums on 
the grounds that the individual is 
illegally using drugs. 

Some commenters pointed out that 
abstention from the use of drugs is an 
essential condition of participation in 
some dmg rehabilitation programs, and 
may be a necessary requirement in 
inpatient or residential settings. The 
Department believes that ttiis comment 
is well-founded. Congress clearly 
intended to prohibit exclusion from drug 
treatment programs of the very 
individuals who need such programs 
because of their use of dmgs, but, once 
an individual has been admitted to a 
program, abstention may be a necessary 
and appropriate condition to continued 
participation. The final rule therefore 
provides that a drug rehabilitation or 
treatment program may prohibit illegal 
use of drugs by individuals while they 
are participating in the program. 

Paragraph (c) expresses Congress' 
intention that the Act be neutral with 
respect to testing for illegal use of drugs. 
This paragraph implements the 
provision in section 510(b) of the Act 
that allows entities “to adopt or 
administer reasonable policies or 
procedures, including but not limited to 
drug testing,” that ensure that an 
individual who is participating in a 
supervised rehabilitation program, or 
who has completed such a program or 
otherwise been rehabilitated 
successfully is no longer engaging in the 
illegal use of drugs. The section is not to 
be “construed to encourage, prohibit, 
restrict, or authorize the conducting of 
testing for the illegal use of drugs.” 

Paragraph 35.131(c) clarifies that it is 
not a violation of this part to adopt or 
administer reasonable policies or 
procedures to ensure that an individual 
who formerly engaged in the illegal use 
of drugs is not currently engaging in 
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illegal use of drugs. Any such policies or 
procedures must, of course, be 
reasonable, and must be designed to 
identify accurately the illegal use of 
drugs. This paragraph does not 
authorize inquiries, tests, or other 
procedures tlut would disclose use of 
substances that are not controlled 
substances or are taken under 
supervision by a licensed health care 
professionai or other uses authorized by 
the ControUed Substances Act or other 
provisions of Federal law, because sudi 
uses are not included in the definition of 
“illegal use of drugs." A commenter 
argued that the rule should permit 
testing for lawful use of prescription 
drugs, but most commenters preferred 
that tests must be limited to unlawful 
use in ord» to avoid revealing the 
lawful use of prescription me^cine used 
to treat disunities. 

Section 35.132 Smoking 

Section 35.132 restates the 
clarification in section 501{b] of the Act 
that the Act docs not preclude the 
prohibition of, or imposition of 
restrictions on, smoking in 
transportation covered by title 11. Some 
commenters argued that this section is 
too limited in scope, and that the 
regulation should prohibit smoking in all 
facilities used by public entities. The 
reference to smoking in section 501, 
however, merely clarifies that the Act 
does not require public entities to 
accommodate smokers by permitting 
them to smoke in transportation 
facilities. 

Section 35.133 Maintenance of 
Accessible Features 

Section 35.133 provides diat a public 
entity shall maintain in operable 
working condition those features of 
facilities and equipment that are 
required to be readily accessible to and 
usable by persons with disabilities by 
the Act or this part. The Act requires 
that to the maximum extent feasible, 
facilities must be accessible to, and 
usable by, individuals with disabilities. 
This section recognizes that it is not 
sufficient to imovide features such as 
accessible routes, elevators, or ramps, if 
those features are not maintained in a 
manner that enables individuals vdth 
disabilities to use them. Inoperable 
elevators, locked accessible doors, or 
“accessible" routes that are obstructed 
by furniture, filing cabinets, or potted 
plants are neither “accessible to" nor 
“usable by” individuals with 
disabilities. 

Some commenters objected that this 
section appeared to establish an 
absolute requirement and suggested that 
language from the preamble be included 

in the text of the regulation. It is, of 
course, impossible to guarantee that 
mechanical devices will never fail to 
operate. Paragraph (b) of the final 
regulation provides that this section 
does not prohibit isolated or temporary 
interruptions in service or access due to 
maintenance or repairs. This paragraph 
is intended to clarify that temporary 
obstructions or isolated instances of 
mechanical failure would not be 
considered violations of the Act or this 
part. However, allowing obstructions or 
“out of service" equipment to persist 
beyond a reasonable period of time 
would violate this part, as would 
repeated mechanical failures due to 
improper or inadequate maintenance. 
Failure of the public entity to ensure that 
accessible routes are properly 
maintained and ftee trf obstructions, or 
failure to arrange prompt repair of 
inoperable elevators or other equipment 
intended to provide access would also 
violate this part. 

Other commenters requested that this 
section be expanded to include specific 
requirements for inspection and 
maintenance of equipment, for training 
staff in the proper operation of 
equipment and for maintenance of 
specific items. The Department believes 
that this section properly establishes the 
general requirement for maintaining 
access and that further details are not 
necessary. 

Section 35.134 Retaliation or Coercion 

Section 35.134 implements section 503 
of the ADA, which prohibits retaliation 
against any individual who exercises his 
or her rights under the Act This section 
is unchanged from the proposed rule. 
Paragraph (a] of S 35.134 provides that 
no private or public enfity shall 
discriminate against any individual 
because that individual has exercised 
his or her right to oppose any act or 
practice made unlawful by this part or 
because that individual made a charge, 
testified, assisted, or participated in any 
manner in an investigation, proceeding, 
or hearing under the Act or this part. 

Paragraph (b) provides that no private 
or public entity shall coerce, intimidate, 
threaten, or interfere with any 
individual in the exercise of his or her 
rights under this part or because that 
individual aided or encouraged any 
other individual in the exercise or 
enjoyment of any right granted or 
protected by the Act or this part. 

This section protects not only 
individuals who allege a violation of the 
Act or this part, but also any individuals 
who support or assist them. This section 
applies to all investigations or 
proceedings initiated under the Act or 
this part without regard to the ultimate 

resolution of the underiying allegations. 
Because this section pr^bits any act of 
retaliation or coercion in response to an 
individual’s effort to exercise rights 
established by the Act and this part {or 
to support the efforts of another 
individual), the secticHi applies not only 
to public entities subject to this part but 
also to persons acting in an individual 
capacity or to private entities. For 
example, it would be a violation of the 
Act and this part for a private individual 
to harass or intimidate an individual 
with a disatulity in an effort to prevent 
that individual from attending a concert 
in a State-owmed park. It would, 
likewise, be a violation of the Act and 
this part for a private entity to take 
adverse action against an employee who 
appeared as a witness on behalf of an 
individual who sought to enforce the 
Act. 

Section 35.133 Personal Devices and 
Services 

The final rule includes a new § 35.135, 
entitles “Personal devices and services," 
which states that the provision of 
personal devices and services is not 
required by title 11. This new section, 
which serves as a limitation on all of the 
requirements of the regulation, replaces 
§ 35.160(b){2] of the proposed rule, 
which addressed the issue of personal 
devices and services explicitly only in 
the context of communicaGons. The 
personal devices and services limitafion 
was intended to have general 
application in the proposed rule in all 
contexts where it was relevant The 
final rule, therefore, clarifies this point 
by including a general provision that 
will explicidy apply not only to 
auxiliary aids and services but across- 
the-board to include other relevant 
areas such as, for example, 
modifications in policies, pracGces. and 
procedures {§ 35.130(b){7)}. The 
language of § 35.135 parallels an 
analogous provision in the Department's 
title III regulafions {28 CFR 36.306) but 
preserves the explicit reference to 
“readers for personal use or study” in 
§ 35.160(b)(2) of the proposed rule. This 
section does not preclude the short-term 
loan of personal receivers that are part 
of an assistive listening system. 

Subpart C—Employment 

Section 35.140 Employment 
Discrimination Prohibited 

Title II of the ADA applies to all 
activities of public entities, including 
their employment practices. The 
proposed rule cross-referenced the 
definitions, requirements, and 
prooedures of title 1 of the ADA as 
established by tiie Equal Employment 
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Opportunity Commission in 29 CFR part 
1630. This proposal would have resulted 
in use, under S 35.140, of the title I 
deHnition of “employer," so that a 
public entity with 25 or more employees 
would have become subject to the 
requirements of § 35.140 on July 26,1992, 
one with 15 to 24 employees on July 26. 
1994, and one with fewer than 15 
employees would have been excluded 
completely. 

The Department received comments 
objecting to this approach. The 
commenters asserted that Congress 
intended to establish nondiscrimination 
requirements for employment by all 
public entities, including those that 
employ fewer than 15 employees; and 
that Congress intended the employment 
requirements of title n to become 
effective at the same time that the other 
requirements of this regulation 
become effective, January 26,1992. The 
Department has reexamined the 
statutory language and legislative 
history of the ADA on this issue and has 
concluded that Congress intended to 
cover the employment practices of ail 
public entities and that the applicable 
elective date is that of title II. 

The statutory language of section 
204(b) of the ADA requires the 
Department to issue a regulation that is 
consistent with the ADA and the 
Department’s coordination regulation 
under section 504, 28 CFR part 41. The 
coordination regulation specifically 
requires nondiscrimination in 
employment, 28 CFR 41.52-41.55, and 
does not limit coverage based on size of 
employer. Moreover, under all section 
504 implementing regulations issued in 
accordance with the Department's 
coordination regulation, employment 
coverage under section 504 extends to 
all employers with federally assisted 
programs or activities, regardless of 
size, and the effective date for those 
employment requirements has always 
been the same as the elective date for 
nonemployment requirements 
established in the same regulations. The 
Department therefore concludes that 
§ 35.140 must apply to all public entities 
upon the elective date of this 
regulation. 

In the proposed regulation the 
Department cross-referenced the 
regulations implementing title I of the 
ADA, issued by the Equal Employment 
Opportunity Commission at 29 CFR part 
1630, as a compliance standard for 
S 35.140 because, as proposed, the scope 
of coverage and effective date of 
coverage under title II would have been 
coextensive with title I. In the final 
regulation this language is modified 
slightly Subparagraph (1) of new 

paragraph (b) makes it clear that the 
standards established by the Equal 
Employment Opportuni^ Commission in 
29 CFR part 1630 will be the applicable 
compliance standards if the public 
entity is subject to title I. If the public 
entity is not covered by title I, or until it 
is covered by title I, subparagraph (b)(2] 
cross-references section 504 standards 
for what constitutes employment 
discrimination, as established by the 
Department of Justice in 28 CFR part 41. 
Standards for title I of the ADA and 
section 504 of the Rehabilitation Act are 
for the most part identical because title I 
of the ADA was based on requirements 
set forth in regulations implementing 
section 504. 

The Department, together with the 
other Federal agencies responsible for 
the enforcement of Federal laws 
prohibiting employment discrimination 
on the basis of disability, recognizes the 
potential for jurisdictional overlap that 
exists with respect to coverage of public 
entities and the need to avoid problems 
related to overlapping coverage. The 
other Federal agencies include the Equal 
Employment Opportunity Commission, 
which is the agency primarily 
responsible for enforcement of title I of 
the ADA, the Department of Labor, 
which is the agency responsible for 
enforcement of section 503 of the 
Rehabilitation Act of 1973, and 26 
Federal agencies with programs of 
Federal financial assistance, which are 
responsible for enforcing section 504 in 
those programs. Section 107 of the ADA 
requires Aat coordination mechanisms 
be developed in connection with the 
administrative enforcement of 
complaints alleging discrimination under 
title I and complaints alleging 
discrimination in employment in 
violation of the Rehabilitation Act. 
Although the ADA does not specifically 
require inclusion of employment 
complaints under title U in the 
coordinating mechanisms required by 
title I, Federal investigations of title II 
employment complaints will be 
coordinated on a government-wide basis 
also. The Department is currently 
working with the EEOC and other 
afiected Federal agencies to develop 
effective coordinating mechanisms, and 
final regulations on this issue will be 
issued on or before January 26,1992. 

Subpart D—Program Accessibility 

Section 35.149 Discrimination 
Prohibited 

Section 35.149 states the general 
nondiscrimination principle underlying 
the program accessibility requirements 
of §5 35.150 and 35.151. 

Section 35.150 Existing Facilities 

Consistent with section 204(b) of the 
Act, this regulation adopts the program 
accessibility concept found in the 
section 504 regulations for federally 
conducted programs or activities (e.g., 28 
CFR part 39). The concept of “program 
accessibility” was first used in the 
section 504 regulation adopted by the 
Department of Health, Education, and 
Welfare for its federally assisted 
programs and activities in 1977. It 
allowed recipients to make their 
federally assisted programs and 
activities available to individuals with 
disabilities without extensive retrofitting 
of their existing buildings and facilities, 
by offering those programs through 
alternative methods. Program 
accessibility has proven to be a useful 
approach and was adopted in the 
regulations issued for programs and 
activities conducted by Federal 
Executive agencies. The Act provides 
that the concept of program access will 
continue to apply with respect to 
facilities now in existence, because the 
cost of retrofitting existing facilities is 
often prohibitive. 

Section 35.150 requires that each 
service, program, or activity conducted 
by a public entity, when viewed in its 
entirety, be readily accessible to and 
usable by individuals with disabilities. 
The regulation makes clear, however, 
that a public entity is not required to 
make each of its existing facilities 
accessible (§ 35.150(a)(1)). Unlike title III 
of the Act, which requires public 
accommodations to remove 
architectural barriers where such 
removal is “readily achievable,” or to 
provide goods and services through 
alternative methods, where those 
methods are “readily achievable,” title II 
requires a public entity to make its 
programs accessible in all cases, except 
where to do so would result in a 
fundamental alteration in the nature of 
the program or in undue financial and 
administrative burdens. Congress 
intended the “undue burden” standard 
in title II to be significantly higher than 
the “readily achievable” standard in 
title III. Thus, although title II may not 
require removal of barriers in some 
cases where removal would be required 
under title III, the program access 
requirement of title II should enable 
individuals with disabilities to 
participate in and benefit from the 
services, programs, or activities of 
public entities in all but the most 
unusual cases. 

Paragraph (a)(2), which establishes a 
special limitation on the obligation to 
ensure program accessibility in historic 
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preservation programs, is discussed 
below in coimection with paragraph (b). 

Paragraph {aK3), which is taken htm 
the section 5(M legulations for federally 
condocted programs, generally codifies 
case law that defines the scope of the 
public entity's obligation to rasure 
program accessibility. This paragraph 
provides that, in meeting the program 
acces^iiity requirement, a public entity 
is not required to take any action that 
would result in a fundamental alteration 
in the nature of its service, program, or 
activity or in undue financial and 
administrative burdens. A similar 
limitation is provided in § 35.164. 

This paragraph does not establish an 
abscdute defense; it does not relieve a 
public entity of all obligations to 
individuals with disabilities. Although a 
public entity is not required to take 
actions that would result in a 
fundamental alteration in the nature of a 
service, program, or activity or in undue 
financial and administrative burdens, it 
nevertheless must take any other steps 
necessary to ensure that individuals 
with disabilities receive the benefits or 
services provided by the public entity. 

It is the Department's view that 
compliance with $ 35.150(a), like 
compliance with the corresponding 
provisions of the section 504 regulations 
for federally conducted programs, would 
in most cases not result in undue 
financial and administrative burdens on 
a public entity. In determining whether 
financial euid administrative burdens are 
undue, all public entity resources 
available for use in the funding and 
operation of the service, program, or 
activity should be considered. The 
burden of proving that compliance with 
paragraph (a) of S 35.150 would 
fundamentally alter the nature of a 
service, program, or activity or would 
result in undue financial and 
administrative burdens rests with the 
public entity. 

The decision that compliance would 
result in such alteration or burdens must 
be made by the head of the public entity 
or his or her designee and must be 
accompanied by a written statement of 
the reasons for reaching that conclusion. 
The Department recognizes the difficulty 
of identifying die official responsible for 
this determination, given the variety of 
organizational forms that may be taken 
by public entities and their components. 
The intention of this paragraph is that 
the determination must be made by a 
high level official, no lower than a 
Department bead, having budgetary 
authority and responsibility for making 
spending decisions. 

Any person who believes that he or 
she or any specific dass of persons has 
been m)ured by the public entity head's 

decision or failure to medce a decision 
may file a complaint under the 
compliance procedures established in 
subpart F. 

Paragraph (b)(1) sets forth a number 
of means by which program 
accessibility may be achieved, including 
redesign of equipment, reassignment of 
services to accessible buildings, and 
provision of aides. 

The Department wishes to clarify that, 
consistent with longstanding 
interpretation of section 504, carrying an 
individual with a disability is 
considered an ineffective and therefore 
an unacceptable method for achieving 
program accessibility. Department of 
Health, Education, and Welfare, Office 
of Civil Rights, Policy Interpretation No. 
4. 43 FR 36035 (August 14.1978). 
Carrying will be permitted only in 
manifestly exceptional cases, and only if 
all personnel who are permitted to 
participate in canying an individual 
with a disability are formally instructed 
on the safest and least humiliating 
means of carrying. “Manifestly 
exceptional” cases in which carrying 
would be permitted might include, for 
example, programs conducted in unique 
facilities, such as an oceanographic 
vessel for which structural changes and 
devices necessary to adapt the facility 
for use by individuals with mobility 
impairments are unavailable or 
prohibitively expensive. Canying is not 
permitted as an alternative to structural 
modifications such as installation of a 
ramp or a chairlift. 

In choosing among methods, the 
public entity shall give priority 
consideration to those that will be 
consistent with provision of services in 
the most integrated setting appropriate 
to the needs ^ individuals with 
disabilities. Structural changes in 
existing facilities are required only 
when there is no other feasible way to 
make the public entity's program 
accessible. (It should be noted that 
''structural changes” include all physical 
changes to a facility; the term does not 
refer only to changes to structural 
features, such as removal of or 
alteration to a load-bearing structural 
member.) The requirements of $ 35.151 
for alterations apply to structural 
changes underlaid to comply with this 
section. The public entity may comply 
with the program accessibility 
requirement by delivering services at 
alternate accessible sites or making 
home visits as appropriate. 

Historic Preservation Programs 

In order to avoid possible conflict 
between the congres^onal mandates to 
preserve historic properties, on the one 

hand, and to eliminate discrimination 
against individuals with disabilities on 
the other, paragraph (aX2) provides that 
a public entity is not requii^ to take 
any action that would threaten or 
destroy the historic significance of an 
historic property. The special limitation 
on program accessibility set forth in 
paragraph (aK2) is applicable only to 
historic preservation programs, as 
defined in § 35.104, that is, programs 
that have preservation of historic 
properties as a primary purpose. Narrow 
application of the special limitation is 
justified because of the inherent 
flexibility of the program accessibility 
requirement. Where historic 
preservation is not a primary purpose of 
the program, the public entity is not 
required to use a particular facility. It 
can relocate all or part of its program to 
an accessible facility, make home visits, 
or use other standard methods of 
achieving program accessibility without 
making structural alterations that might 
threaten or destroy significant historic 
features of the historic property. Hius, 
government programs located in historic 
properties, such as an historic State 
capitol are not excused from the 
requirement for program access. 

Paragraph (aX2). therefore, will apply 
only to those programs that uniquely 
concern tiie preservation and experience 
of the historic property itself. Because 
the primary benefit of an historic 
preservation program is the experience 
of the historic property, paragraph {b)(2) 
requires the public entity to give priority 
to methods of providing program 
accessibility that permit individuals 
with disabilities to have ph3rsical access 
to the historic property. 'This priority on 
physical access may also be viewed as a 
specific application of the general 
requirement that the pmMic entity 
administer programs in the most 
integrated setting appropriate to the 
needs of qualified individuals with 
disabilities (§ 35.130(d)). Only when 
providing physical access would 
threaten or destroy the historic 
significance of an historic property, or 
would result in a fundamental alteration 
in the nature of the program or in undue 
financial and administrative burdens, 
may the public entity adopt alternative 
methods for providing program 
accessibility that do not ensure physical 
access. Examples of some alternative 
methods are provided in paragraph 
(b)(2). 

Time Periods 

Paragraphs (c) and (d) establish time 
periods for complying with the program 
accessibility requirement. Like the 
regulations for federally assisted 
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programs (e.g., 28 CFR 41.57(b)), 
paragraph (c) requires the public entity 
to make any necessary structural 
changes in facilities as soon as 
practicable, but in no event later than 
three years after the effective date of 
this regulation. 

The proposed rule provided that, 
aside from structural changes, all other 
necessary steps to achieve compliance 
with this part must be taken within sixty 
days. The sixty day period was taken 
from regulations implementing section 
504, which generally were effective no 
more than thirty days after publication. 
Because this regulation will not be 
effective until January 26,1992, the 
Department has concluded that no 
additional transition period for non- 
structural changes is necessary, so the 
sixty day period has been omitted in the 
final rule. Of course, this section does 
not reduce or eliminate any obligations 
that are already applicable to a public 
entity under section 504. 

Where structural modifications are 
required, paragraph (d) requires that a 
transition plan be developed by an 
entity that employs 50 or more persons, 
within six months of the effective date 
of this regulation. The legislative history 
of title II of the ADA makes it clear that, 
under title II, “local and state 
governments are required to provide 
curb cuts on public streets.” Education 
and Labor report at 84. As the rationale 
for the provision of curb cuts, the House 
report explains, “The employment, 
transportation, and public 
accommodation sections of * * * (the 
ADA) would be meaningless if people 
who use wheelchairs were not afforded 
the opportunity to travel on and 
between the streets.” Id. Section 
35.151(e), which establishes accessibility 
requirements for new construction and 
alterations, requires that all newly 
constructed or altered streets, roads, or 
highways must contain curb ramps or 
other sloped areas at any intersection 
having curbs or other barriers to entry 
from a street level pedestrian walkway, 
and all newly constructed or altered 
street level pedestrian walkways must 
have curb ramps or other sloped areas 
at intersections to streets, roads, or 
highways. A new paragraph (d)(2) has 
been added to the final rule to clarify 
the application of the general 
requirement for program accessibility to 
the provision of curb cuts at existing 
crosswalks. This paragraph requires that 
the transition plan include a schedule 
for providing curb ramps or other sloped 
areas at existing pedestrian walkways, 
giving priority to walkways serving 
entities covered by the Act, including 
State and local government offices and 

facilities, transportation, public 
accommodations, and employers, 
followed by walkways serving other 
areas. Pedestrian “walkways” include 
locations where access is required for 
use of public transportation, such as bus 
stops that are not located at 
intersections or crosswalks. 

Similarly, a public entity should 
provide an adequate number of 
accessible parking spaces in existing 
parking lots or garages over which it has 
jurisdiction. 

Paragraph (d)(3) provides that, if a 
public entity has already completed a 
transition plan required by a regulation 
implementing section 504, the transition 
plan required by this part will apply 
only to those policies and practices that 
were not covered by the previous 
transition plan. Some commenters 
suggested that the transition plan should 
include all aspects of the public entity's 
operations, including those that may 
have been covered by a previous 
transition plan under section 504. The 
Department believes that such a 
duplicative requirement would be 
inappropriate. Many public entities may 
find, however, that it will be simpler to 
include all of their operations in the 
transition plan than to attempt to 
identify and exclude specifically those 
that were addressed in a previous plan. 
Of course, entities covered under 
section 504 are not shielded from their 
obligations under that statute merely 
because they are included under the 
transition plan developed under this 
section. 

Section 35.151 New Construction and 
Alterations 

Section 35.151 provides that those 
buildings that are constructed or altered 
by, on behalf of, or for the use of a 
public entity shall be designed, 
constructed, or altered to be readily 
accessible to and usable by individuals 
vrith disabilities if the construction was 
commenced after the effective date of 
this part. Facilities under design on that 
date will be governed by this section if 
the date that bids were invited falls 
after the effective date. This 
interpretation is consistent with Federal 
practice under section 504. 

Section 35.151(c) establishes two 
standards for accessible new 
construction and alteration. Under 
paragraph (c), design, construction, or 
alteration of facilities in conformance 
with the Uniform Federal Accessibility 
Standards (UFAS) or with the 
Americans with Disabilities Act 
Accessibility Guidelines for Buildings 
and Facilities (hereinafter ADAAG) 
shall be deemed to comply with the 
requirements of this section w-ith respect 

to those facilities except that, if ADAAG 
is chosen, the elevator exemption 
contained at § § 36.401(d) and 36.404 
does not apply. ADAAG is the standard 
for private buildings and was issued as 
guidelines by the Architectural and 
Transportation Barriers Compliance 
Board (ATBCB) under title III of the 
ADA. It has been adopted by the 
Department of Justice and is published 
as appendix A to the Department’s title 
III rule in today’s Federal Register. 
Departures from particular requirements 
of these standards by the use of other 
methods shall be permitted when it is 
clearly evident that equivalent access to 
the facility or part of the facility is 
thereby provided. Use of two standards 
is a departure from the proposed rule. 

The proposed rule adopted UFAS as 
the only interim accessibility standard 
because that standard was referenced 
by the regulations implementing section 
504 of the Rehabilitation Act 
promulgated by most Federal funding 
agencies. It is, therefore, familiar to 
many State and local government 
entities subject to this rule. The 
Department, however, received many 
comments objecting to the adoption of 
UFAS. Commenters pointed out that, 
except for the elevator exemption, UFAS 
is not as stringent as ADAAG. Others 
suggested that the standard should be 
the same to lessen confusion. 

Section 204(b) of the Act states that 
title II regulations must be consistent not 
only with section 504 regulations but 
also with “this Act.” Based on this 
provision, the Department has 
determined that a public entity should 
be entitled to choose to comply either 
with ADAAG or UFAS. 

Public entities who choose to follow 
ADAAG, however, are not entitled to 
the elevator exemption contained in title 
III of the Act and implemented in the 
title III regulation at § 36.401(d) for new 
construction and § 36.404 for alterations. 
Section 303(b) of title III states that, with 
some exceptions, elevators are not 
required in facilities that are less than 
three stories or have less than 3000 
square feet per story. The section 504 
standard, UFAS, contains no such 
exemption. Section 501 of the ADA 
makes clear that nothing in the Act may 
be construed to apply a lesser standard 
to public entities than the standards 
applied under section 504. Because 
permitting the elevator exemption would 
clearly result in application of a lesser 
standard than that applied under section 
504, paragraph (c) states that the 
elevator exemption does not apply when 
public entities choose to follow 
ADAAG, Thus, a two-story courthouse, 
whether built according to UFAS or 
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ADAAG, must be constructed with an 
elevator. It should be noted that 
Congress did not include an elevator 
exemption for public transit facilities 
covered by subtitle B of title II, which 
covers public transportation provided 
by public entities, providing further 
evidence that Congress intended that 
public buildings have elevators. 

Section 504 of the ADA requires the 
ATBCB to issue supplemental Minimum 
Cuidelines and Requirements for 
Accessible Design of buildings and 
facilities subject to the Act, including 
title II. Section 204(c] of the ADA 
provides that the Attorney General shall 
promulgate regulations implementing 
title II that are consistent with the 
ATBCB’s ADA guidelines. The ATBCB 
has announced its intention to issue title 
II guidelines in the futiure. The 
Department anticipates that, after the 
ATOCB’s title II guidelines have been 
published, this rule will be amended to 
adopt new accessibility standards 
consistent with the ATBCB’s 
rulemaking. Until that time, however, 
public entities will have a choice of 
following UFAS or ADAAG, without the 
elevator exemption. 

Existing buildings leased by the public 
entity after the effective date of this part 
are not required by the regulation to 
meet accessibility standards simply by 
virtue of being leased. They are subject, 
however, to the program accessibility 
standard for existing facilities in 
S 35.150. To the extent the buildings are 
newly constructed or altered, they must 
also meet the new construction and 
alteration requirements of § 35.151. 

The Department received many 
comments urging that the Department 
require that public entities lease only 
accessible buildings. Federal practice 
under section 504 has always treated 
newly leased buildings as subject to the 
existing facility program accessibility 
standard. Section 204(b] of the Act 
states that, in the area of "program 
accessibility, existing facilities," the title 
II regulations must be consistent with 
section 504 regulations. Thus, the 
Department has adopted the section 504 
principles for these types of leased 
buildings. Unlike the construction of 
new buildings where architectural 
barriers can be avoided at little or no 
cost, the application of new construction 
standards to an existing building being 
leased raises the same prospect of 
retrontting buildings as the use of an 
existing Federal facility, and the same 
program accessibility standard should 
apply to both owned and leased existing 
buildings. Similarly, requiring that 
public entities only lease accessible 
space would significantly restrict the 

options of State and local governments 
in seeking leased space, which would be 
particularly burdensome in rural or 
sparsely populated areas. 

On the other hand, the more 
accessible the leased space is, the fewer 
structural modiffcations will be required 
in the futiire for particular employees 
whose disabilities may necessitate 
barrier removal as a reasonable 
accommodation. Pursuant to the 
requirements for leased buildings 
contained in the Minimum Guidelines 
and Requirements for Accessible Design 
published under the Architectural 
Barriers Act by the ATBCB, 36 CFR 
1190.34, the Federal Government may 
not lease a building unless it contains (1) 
One accessible route from an accessible 
entrance to those areas in which the 
principal activities for which the 
building is leased are conducted, (2) 
accessible toilet facilities, and (3) 
accessible parking facilities, if a parking 
area is included within the lease (36 
CFR 1190.34). Although these 
requirements are not applicable to 
buildings leased by public entities 
covered by this regulation, such entities 
are encouraged to look for the most 
accessible space available to lease and 
to attempt to find space complying at 
least with these minimum Federal 
requirements. 

Section 35.151(d) gives effect to the 
intent of Congress, expressed in section 
504(c) of the Act, that this part recognize 
the national interest in preserving 
signiffcant historic structures. 
Commenters criticized the Department’s 
use of descriptive terms in the proposed 
rule that are different from those used in 
the ADA to describe eligible historic 
properties. In addition, some 
commenters criticized the Department’s 
decision to use the concept of 
“substantially impairing" the historic 
features of a property, which is a 
concept employed in regulations 
implementing section 504 of the 
Rehabilitation Act of 1973. Those 
commenters reconunended that the 
Department adopt the criteria of 
"adverse effect” published by the 
Advisory Council on Historic 
Preservation under the National Historic 
Preservation Act, 36 CFR 600.9, as the 
standard for determining whether an 
historic property may be altered. 

The Department agrees with these 
comments to the extent that they suggest 
that the language of the rule should 
conform to the language employed by 
Congress in the ADA. A definition of 
"historic property,” drawn from section 
504 of the ADA, has been added to 
S 35.104 to clarify that the term applies 
to those properties listed or eligible for 

listing in the National Register of 
Historic Places, or properties designated 
as historic under State or local law. 

The Department intends that the 
exception created by this section be 
applied only in those very rare 
situations in which it is not possible to 
provide access to an historic property 
using the special access provisions 
established by UFAS and ADAAG. 
Therefore, paragraph (d)(1) of S 35.151 
has been revised to clearly state that 
alterations to historic properties shall 
comply, to the maximum extent feasible, 
with section 4.1.7 of UFAS or section 
4.1.7 of ADAAG. Paragraph (d)(2) has 
been revised to provide that, if it has 
been determined under the procedures 
established in UFAS and ADAAG that it 
is not feasible to provide physical 
access to an historic property in a 
manner that will not threaten or destroy 
the historic signiHcance of the property, 
alternative methods of access shall be 
provided pursuant to the requirements 
of S 35.150. 

In response to comments, the 
Department has added to the final rule a 
new paragraph (e) setting out the 
requirements of S 36.151 as applied to 
curb ramps. Paragraph (e) is taken from 
the statement contained in the preamble 
to the proposed rule that all newly 
constructed or altered streets, roads, 
and highways must contain curb ramps 
at any intersection having curbs or other 
barriers to entry from a street level 
pedestrian walkway, and that all newly 
constructed or altered street level 
pedestrian walkways must have curb 
ramps at intersections to streets, roads, 
or highways. 

Subpart E—Communications 

Section 35.160 General 

Section 35.160 requires the public 
entity to take such steps as may be 
necessary to ensure that 
communications with applicants, 
participants, and members of the public 
with disabilities are as effective as 
communications with others. 

Paragraph (b)(1) requires the public 
entity to furnish appropriate auxiliary 
aids and services when necessary to 
afford an individual with a disability an 
equal opportunity to participate in, and 
enjoy the benefits of, the public entity’s 
service, program, or activity. The public 
entity must provide an opportunity for 
individuals with disabilities to request 
the auxiliary aids and services of their 
choice. This expressed choice shall be 
given primary consideration by the 
public entity (§ 35.160(b)(2)). Ifre public 
entity shall honor the choice unless it 
can demonstrate that another effective 
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means of communication exists or that 
use of the means chosen would not be 
required under $ 35.164. 

Deference to the request of the 
individual with a disability is desirable 
because of the range of disabilities, the 
variety of auxiliary aids and services, 
and different circumstances requiring 
effective communication. For instance, 
some courtrooms are now equipped for 
“computer-assisted transcripts,” which 
allow virtually instantaneous transcripts 
of courtroom argument and testimony to 
appear on displays. Such a system might 
be an effective auxiliary aid or service 
for a person who is deaf or has a 
hearing loss who uses speech to 
communicate, but may be useless for 
someone who uses sign language. 

Although in some circumstances a 
notepad and written materials may be 
sufficient to permit effective 
communication, in other circumstances 
they may not be sufficient. For example, 
a qualffied interpreter may be necessary 
when the information being 
communicated is complex, or is 
exchanged for a lengthy period of time. 
Generally, factors to be considered in 
determining whether an interpreter is 
required include the context in which 
the communication is taking place, the 
number of people involved, and the 
importance of the communication. 

Several commenters asked that the 
rule clarify that the provision of readers 
is sometimes necessary to ensure access 
to a public entity's services, programs or 
activities. Reading devices or readers 
should be provided when necessary for 
equal participation and opportunity to 
benefit fi-om any governmental service, 
program, or activity, such as reviewing 
public documents, examining 
demonstrative evidence, and filling out 
voter registration forms or forms needed 
to receive public benefits. The 
importance of providing qualified 
readers for examinations administered 
by public entities is discussed under 
§ 35.130. Reading devices and readers 
are appropriate auxiliary aids and 
services where necessary to permit an 
individual with a disability to 
participate in or benefit from a service, 
program, or activity. 

Section 35.160(b)(2) of the proposed 
rule, which provided that a public entity 
need not furnish individually prescribed 
devices, readers for personal use or 
study, or other devices of a personal 
nature, has been deleted in favor of a 
new section in the final rule on personal 
devices and services (see § 35.135). 

In response to comments, the term 
“auxiliary aids and services” is used in 
place of “auxiliary aids” in the final 
rule. This phrase better reflects the 

range of aids and services that may be 
required under this section. 

A number of comments raised 
questions about the extent of a public 
entity's obligation to provide access to 
television programming for persons with 
hearing impairments. Television and 
videotape programming produced by 
public entities are covered by this 
section. Access to audio portions of such 
programming may be provided by closed 
captioning. 

Section 35.161 Telecommunication 
Devices for the Deaf (TDD’s) 

Section 35.161 requires that, where a 
public entity communicates with 
applicants and beneficiaries by 
telephone, TDD's or equally effective 
telecommunication systems be used to 
communicate with individuals with 
impaired speech or hearing. 

Problems arise when a public entity 
which does not have a TDD needs to 
commimicate with an individual who 
uses a TDD or vice versa. Title FV of the 
ADA addresses this problem by 
requiring establishment of telephone 
relay services to permit communications 
between individuals who communicate 
by TDD and individuals who 
communicate by the telephone edone. 
The relay services required by title IV 
would involve a relay operator using 
both a standard telephone and a TDD to 
type the voice messages to the TDD user 
and read the TDD messages to the 
standard telephone user. 

Section 204(b) of the ADA requires 
that the regulation implementing title II 
with respect to communications be 
consistent with the Department's 
regulation implementing section 504 for 
its federally conducted programs and 
activities at 28 CFR part 39. Section 
35.161, which is taken fi-om § 39.160(a)(2) 
of that regulation, requires the use of 
TDD's or equally effective 
telecommunication systems for 
communication with people who use 
TDD's. Of course, where relay services, 
such as those required by title IV of the 
ADA are available, a public entity may 
use those services to meet the 
requirements of this section. 

Many commenters were concerned 
that public entities should not rely 
heavily on the establishment of relay 
services. The commenters explained 
that while relay services would be of 
vast benefit to both public entities and 
individuals who use TDD's, the services 
are not sufficient to provide access to all 
telephone services. First, relay systems 
do not provide effective access to the 
increasingly popular automated systems 
that require ffie caller to respond by 
pushing a button on a touch tone phone. 
Second, relay systems cannot operate 

fast enough to convey messages on 
answering machines, or to permit a TDD 
user to leave a recorded message. Third, 
communication through relay systems 
may not be appropriate in cases of crisis 
lines pertaining to rape, domestic 
violence, child abuse, and drugs. The 
Department believes that it is more 
appropriate for the Federal 
Commimications Commission to address 
these issues in its rulemaking under title 
IV. 

Some commenters requested that 
those entities with frequent contacts 
with clients who use 1T)D's have on-site 
TDD's to provide for direct 
communication between the entity and 
the individual. The Department 
encourages those entities that have 
extensive telephone contact with the 
public such as city halls, public libraries, 
and public aid offices, to have TDD's to 
insure more immediate access. Where 
the provision of telephone service is a 
major function of the entity, TDD's 
should be available. 

Section 35.162 Telephone Emergency 
Services 

Many public entities provide 
telephone emergency services by which 
individuals can seek immediate 
assistance finm police, fire, ambulance, 
and other emergency services. These 
telephone emergency services— 
including “911” services—are clearly an 
important public service whose 
reliability can be a matter of life or 
death. The legislative history of title II 
specifically reflects congressional intent 
that public entities must ensure that 
telephone emergency services, including 
911 services, be accessible to persons 
with impaired hearing and speech 
through telecommunication technology 
(Conference report at 67; Education and 
Labor report at 84-85). 

Proposed § 35.162 mandated that 
public entities provide emergency 
telephone services to persons with 
disabilities that are “fimctionally 
equivalent” to voice services provided 
to others. Many commenters urged the 
Department to revise the section to 
make clear that direct access to 
telephone emergency services is 
required by title II of the ADA as 
indicated by the legislative history 
(Conference report at 67-68; Education 
and Labor report at 85). In response, the 
final rule mandates “direct access," 
instead of “access that is functionally 
equivalent” to that provided to all other 
telephone users. Telephone emergency 
access through a third party or through a 
relay service would not satisfy the 
requirement for direct access. 
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Several commenters asked about a 
separate seven-digit emergency call 
number for the 911 services. The 
requirement for direct access disallows 
the use of a separate seven-digit number 
where 911 service is available. Separate 
seven-digit emergency call niunbers 
would be unfamiliar to many individuals 
and also more burdensome to use. A 
standard emergency 911 number is 
easier to remember and would save 
valuable time spent in searching in 
telephone books for a local seven-digit 
emergency number. 

Many commenters reqimsted the 
establishment of minimum standards of 
service (e.g., the quantity and location of 
TDD's and computer modems needed in 
a given emergency center). Instead of 
establishing these scoping requirements, 
the Department has established a 
performance standard through the 
mandate for direct access. 

Section 35.162 requires public entities 
to take appropriate steps, including 
equipping their emergency systems with 
modem technology, as may be 
necessary to promptly receive and 
respond to a call from users of TDD’s 
and computer modems. Entities are 
allowed the flexibility to determine 
what is the appropriate technology for 
their particiilar needs. In order to avoid 
mandating use of particular technologies 
that may become outdated, the 
Department has eliminated the 
references to the Baudot and ASCII 
formats in the proposed rule. 

Some commenters requested that the 
section require the installation of a 
voice amplification device on the 
handset of the dispatcher’s telephone to 
amplify the dispatcher’s voice. In an 
emergency, a person who has a hearing 
loss may be using a telephone that does 
not have an amplification device. 
Installation of speech amplification 
devices on the handsets of the 
dispatchers' telephones would respond 
to that situation. The Department 
encourages their use. 

Several commenters emphasized the 
need for proper maintenance of TDD’s 
used in telephone emergency services. 
Section 35.133, which mandates 
maintenance of accessible features, 
requires public entities to maintain in 
operable working condition TDD’s and 
other devices that provide direct access 
to the emergency system. 

Section 35.163 Information and 
Signage 

Section 35.163(a) requires the public 
entity to provide information to 
individuals with disabilities concerning 
accessible services, activities, and 
facilities. Paragraph (b) requires the 
public entity to provide signage at all 

inaccessible entrances to each of its 
facilities that directs users to an 
accessible entrance or to a location with 
information about accessible facilities. 

Several conunenters requested that, 
where TDD-equipped pay phones or 
portable TDD’s exist, clear signage 
should be posted indicating the location 
of the TDD. The D^artment believes 
that this is required by paragraph (a). In 
addition, the Department recommends 
diat, in large buildings that house TDD’s, 
directional signage indicating the 
location of available TDD’s should be 
placed adjacent to banks of tdephones 
that do not contain a TDD. 

Section 35.164 Duties 

Section 35.164, like paragraph (a)(3) of 
§ 35.150, is taken from the section 504 
regulations for federedly conducted 
programs. Like paragraph (a)(3), it limits 
the obligation of the public entity to 
ensure effective communication in 
accordatx:e with Davis and the circuit 
court opinions interpreting it It also 
includes specific requirements for 
determining the existence of undue 
financial and administrative burdens. 
The preamble discussion of S 35.150(a) 
regarding that determination is 
applicable to this section and further 
explains the public entity’s obligation to 
comply with §S 35.160-35.164. Because 
of the essential nature of the services 
provided by telephone emergency 
systems, thie Department assumes diat 
§ 35.164 will rarely be applied to 
§ 35.162. 

Subpart F—Compliance Procedures 

Subpart F sets out the procedures for 
administrative enforcement of this part. 
Section 203 of the Act provides that the 
remedies, procedures, and rights set 
forth in section 505 of the Rehabilitation 
Act of 1973 (29 U.S,C. 794a) for 
enforcement of section 504 of the 
Rehabilitation Act, which prohibits 
discrimination on the basis of handicap 
in programs and activities that receive 
Federal financial assistance, shall be the 
remedies, procedures, and rights for 
enforcement of title II. Section 505, in 
turn, incorporates by reference the 
remedies, procedures, and rights set 
forth in title VI of the Civil Rights Act of 
1964 (42 U.S.C. 2000d to 2000d-4a]. Title 
VI. which prohibits disoimination on 
the basis of race, color, or national 
origin in federally assisted programs, is 
enforced by the Federal agencies that 
provide the Federal financial assistance 
to the covered programs and activities 
in question. If voluntary compliance 
cannot be achieved. Federal agencies 
enforce title VI either by the termination 
of Federal funds to a program that is 
found to discriminate, fcrflowing an 

administrative hearing, or by a referral 
to this Department for judicial 
enforcemmit 

Title n of the ADA extended the 
requirements of section 504 to all 
services, programs, and activities of 
State and local governments, not only 
those that receive Federal financial 
assistance. The House Committee on 
Education and Labor explained the 
enforcement provisions as follows; 

It is the Committee’s intent that 
administrative enforcement of section 202 of 
the legislation should closely parallel the 
Federal government’s experience with section 
504 of the Rehabilitation Act of 1973. The 
Attorney General should use section 504 
enforcement procedures and the 
Department's coordination role tmder 
Executive Order 12250 as models for 
regulation in this area. 

The Committee envisions that the 
Department of Justice will identify 
appropriate Federal agencies to oversee 
compliance activities for State and local 
governments. As with section 504, these 
Federal agencies, including the Department of 
Justice, will receive, investigate, and where 
possible, resolve complaints of 
discrimination. If a Federal agency is unable 
to resolve a conqdaint by voluntary means, 
* * * die major enforcement sanction for the 
Federal government will be referral of cases 
by these Federal agencies to the Department 
of Justice. 

'hie Department of Justice may then 
proceed to file suits in Federal district court. 
As with section 504, there is also a private 
right of action for persons with disabilities, 
which includes the full panoply of remedies. 
Again, consistent with section 504, it is not 
the Committee’s intent that persons with 
disabilities need to exhaust Federal 
administrative remedies before exercising 
their private right of action. 

Education & Labor report at 98. See also 
S. Rep. No. 116,101st Cong., 1st Sess., at 
57-58 (1989). 

Subpart F effectuates the 
congressional intent by deferring to 
section 504 procedures where those 
procedures are applicable, that is, where 
a Federal agency has jurisdiction under 
section 504 by virtue of its provision of 
Federal financial assistance to the 
program or activity in which the 
discriminaticHi is alleged to have 
occurred. Deferral to the 504 procedures 
also makes the sanction of fund 
termination available where necessary 
to achieve compliance. Because the Civil 
Rights Restoration Act (Pub. L 100-259) 
extended the application of section 504 
to all of the operations of the public 
entity receiving the Federal financial 
assistance, many activities of State and 
local governments are already covered 
by section 504. The procedures in 
subpart F apply to conq>laints 
concerning services, programs, and 
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activities of public entities that are 
covered by the ADA. 

Subpart G designates the Federal 
agencies responsible for enforcing the 
ADA with respect to speciHc 
components of State and local 
government. It does not, however, 
displace existing jurisdiction under 
section 504 of the various funding 
agencies. Individuals may still file 
discrimination complaints against 
recipients of Federal financial 
assistance with the agencies that 
provide that assistance, and the funding 
agencies will continue to process those 
complaints under their existing 
procedures for enforcing section 304. 
The substantive standards adopted in 
this part for title n of the ADA are 
generally the same as those required 
under section 504 for federally assisted 
programs, and public entities covered by 
the ADA are also covered by the 
requirements of section 504 to the extent 
that they receive Federal financial 
assistance. To the extent that title n 
provides greater protection to the rights 
of individuals with disabilities, however, 
the funding agencies will also apply the 
substantive requirements established 
under title II and this part in processing 
complaints covered by both ^is part 
and section 504, except that fund 
termination procedures may be used 
only for violations of section 504. 

Subpart F establishes the procedures 
to be followed by the agencies 
designated in subpart G for processing 
complaints against State and local 
government entities when the 
designated agency does not have 
jurisdiction under section 504. 

Section 35.170 Complaints 

Section 35.170 provides that any 
individual who believes that he or she or 
a specific class of individuals has been 
subjected to discrimination on the basis 
of disability by a public entity may, by 
himself or herself or by an authorized 
representative, file a complaint under 
this part within 180 days of the date of 
the alleged discrimination, unless the 
time for filing is extended by the agency 
for good cause. Although { 35.107 
requires public entities that employ 50 or 
more persons to establish grievance 
procedures for resolution of complaints, 
exhaustion of those procedures is not a 
prerequisite to filing a complaint under 
this section. If a complainant chooses to 
follow the public entity’s grievance 
procedures, however, any resulting 
delay may be considered good cause for 
extending the time allowed for filing a 
complaint under this part. 

Filing the complaint with any Federal 
agency will satisfy the requirement for 
timely filing. As explained below, a 

complaint filed with an agency that has 
jurisdiction under section 504 will be 
processed under the agency's 
procedures for enforcing section 504. 

Some commenters objected to the 
complexity of allowing complaints to be 
filed with different agencies. The 
multiplicity of enforcement jurisdiction 
is the result of following the statutorily 
mandated enforcement scheme. The 
Department has, however, attempted to 
simplify procedures for complainants by 
maUng the Federal agency ^at receives 
the complaint responsible for referring it 
to an appropriate agency. 

The Department has also added a new 
paragraph (c) to this section providing 
that a complaint may be filed with any 
agency designated under subpart G of 
tlfis part, or with any agency that 
provides funding to the public entity that 
is the subject of the complaint, or with 
the Department of Justice. Under 
S 35.171(a)(2], the Department of Justice 
will refer complaints for which it does 
not have jurisdiction under section 504 
to an agency that does have jurisdiction 
under section 504, or to the agency 
designated under subpart G as 
responsible for complaints filed against 
the public entity that is the subject of 
the complaint or in the case of an 
employment complaint that is also 
subject to title I of the Act, to the Equal 
Employment Opportunity Commission. 
Complaints filed with the Department of 
Justice may be sent to the Coordination 
and Review Section, P.O. Box 66118, 
Civil Rights Division, U.S. Department of 
Justice, Washington, DC 20035-6118. 

Section 35.171 Acceptance of 
Complaints 

Section 35.171 establishes procedures 
for determining jurisdiction and 
responsibility for processing complaints 
against public entities. 'The final rule 
provides complainants an opportunity to 
file with the Federal funding agency of 
their choice. If that agency does not 
have jurisdiction under section 504, 
however, and is not the agency 
designated under subpart G as 
responsible for that public entity, the 
agency must refer the complaint to the 
Department of Justice, which will be 
responsible for referring it either to an 
agency that does have jurisdiction under 
section 504 or to the appropriate 
designated agency, or in the case of an 
employment complaint that is also 
subject to title I of the Act, to the Equal 
Employment Opportunity Commission. 

Whenever an agency receives a 
complaint over which it has jurisdiction 
under section 504, it will process the 
complaint under its section 504 
procedures. When the agency 
designated under subpart G receives a 

complaint for which it does not have 
jurisdiction under section 504, it will 
treat the complaint as an ADA 
complaint under the procedures 
established in this subpart. 

Section 35.171 also describes agency 
responsibilities for the processing of 
employment complaints. As described in 
connection with § 35.140, additional 
procedures regarding the coordination of 
employment complaints will be 
established in a coordination regulation 
issued by DOJ and EEOC. Agencies with 
jurisdiction under section 504 for 
complaints alleging employment 
discrimination also covered by title I 
will follow the procedures established 
by the coordination regulation for those 
complaints. Complaints covered by title 
I but not section 504 will be referred to 
the EEOC, and complaints covered by 
this part but not title I will be processed 
under the procedures in this part. 

Section 35.172 Resolution of 
Complaints 

Section 35.172 requires the designated 
agency to either resolve the complaint or 
issue to the complainant and the public 
entity a Letter of Findings containing 
findings of fact and conclusions of law 
and a description of a remedy for each 
violation found. 

The Act requires the Department of 
Justice to establish administrative 
procedures for resolution of complaints, 
but does not require complainants to 
exhaust these administrative remedies. 
The Committee Reports make clear that 
Congress intended to provide a private 
right of action with the full panoply of 
remedies for individual victims of 
discrimination. Because the Act does 
not require exhaustion of administrative 
remedies, the complainant may elect to 
proceed with a private suit at any time. 

Section 35.173 Voluntary Compliance 
Agreements 

Section 35.173 requires the agency to 
attempt to resolve all complaints in 
which it finds noncompliance through 
voluntary compliance agreements 
enforceable by the Attorney General. 

Section 35.174 Referral 

Section 35.174 provides for referral of 
the matter to the Department of Justice if 
the agency is unable to obtain voluntary 
compliance. 

Section 35.175 Attorney's Fees 

Section 35.175 states that courts are 
authorized to award attorneys fees, 
including litigation expenses and costs, 
as provided in section 505 of the Act. 
Litigation expenses include items such 
as expert witness fees, travel expenses. 
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etc. The Judiciary Committee Report 
specifies that such items are included 
under the rubric of “attorneys fees” and 
not “costs” so that such expenses will 
be assessed against a plaintiff only 
under the standard set forth in 
Christiansburg Garment Co. v. Equal 
Employment Opportunity Commission, 
434 U.S. 412 (1978). (Judiciary report at 
73.) 

Section 35.176 Alternative Means of 
Dispute Resolution 

Section 35.17B restates section 513 of 
the Act, which encourages use of 
alternative me£uis of dispute resolution. 

Section 35.177 Effect of Unavailability 
of Technical Assistance 

Section 35.177 explains that, as 
provided in section 506(e) of the Act, a 
public entity is not excused from 
compliance with the requirements of this 
part because of any failure to receive 
technical assistance. 

Section 35.178 State Immunity 

Section 35.178 restates the provision 
of section 502 of the Act that a State is 
not immune under the eleventh 
amendment to the Constitution of the 
United States from an action in Federal 
or State court for violations of die Act. 
and that the same remedies are 
available for any such violations as are 
available in an action against an entity 
other than a State. 

Subpart G—Designated Agencies 

Section 35.190 Designated Agencies 

Subpart G designates the Federal 
agencies responsible lor investigating 
complaints under this part At least 26 
agencies currently administer programs 
of Federal financial assistance that are 
subject to the nondiscrimination 
requirements of section 504 as well as 
other civil rights statutes. A majority of 
these agencies administer modest 
programs of Federal financial assistance 
and/or devote minimal resources 
excluNvely to “external” civil rights 
enforcement activities. Under Executive 
Order 12250, the Department of Justice 
has encouraged the use of delegation 
agreements under which certain civil 
rights compliance responsibilities for a 
class of recipients funded by more than 
one agency are delegated by an agency 
or agencies to a “lead” agency. For 
example, many agencies that fund 
institutions of hi^er education have 
signed agreements that designate the 
Department of Education as the “lead" 
agency for this class of recipients. 

The use of delegation agreements 
reduces overlap and duplication of 
effort, and thereby strengthens overall 
civil rights enforcement However, the 

use of these agreements to date 
generally has been limited to education 
and health care recipients. These 
classes of recipients are funded by 
numerous agencies and the logical 
connection to a lead agency is clear 
(e-g.. the Department of Education for 
colleges and universities, and the 
Department of Health and Human 
Services for hospitals). 

The ADA’s expanded coverage of 
State and local government operations 
further complicates the process of 
establishing Federal agency jurisdiction 
for the purpose of investigating . 
complaints of discrimination on the 
basis of disability. Because all 
operations of public entities now are 
covered irrespective of the presence or 
absence of F^eral financial assistance, 
many additional State and local 
government functions and organizations 
now are subject to Federal jurisdiction. 
In some cases, there is no historical or 
single clear-cut subject matter 
relationship with a Federal agency as 
was the case in the education example 
described above. Further, the 33,000 
governmental jurisdictions subject to the 
ADA differ greatly in their organization, 
making a detailed and workable 
division of Federal agency jurisdiction 
by individual State, county, or municipal 
entity unrealistic. 

This regulation applies the delegation 
concept to the investigation of 
complaints of discrimination on the 
basis of disability by public entities 
under the ADA. It designates eight 
agencies, rather than all agencies 
currently administering programs of 
Federal financial assistance, as 
responsible for investigating complaints 
under this part These “designated 
agencies” generally have the largest 
civil rights compliance staffs, the most 
experience in complaint investigations 
and disability issues, and broad yet 
clear subject area responsibilities. Ihis 
division of responsibilities is made 
functionally rather than by public entity 
type or name designation. For example, 
all entities (regardless of their title) that 
exercise responsibilities, regulate, or 
administer services or programs relating 
to lands and natural resources fall 
within the jurisdiction of the Department 
of Interior. 

Complaints under this part will be 
investigated by the designated agency 
most closely related to the functions 
exercised by the governmental 
component against which the complaint 
is lodged. For example, a complaint 
against a State medical board, where 
such a board is a recognizable entity, 
will be investigated by the Department 
of Health and Human Services (the 
designated agency for regulatory 

‘ 35715 

activities relating to the provision of 
health care), even if the board is part of 
a general umbrella department of 
planning and regulation (for which the 
Department of Justice is the designated 
agency). If two or more agencies have 
apparent responsibility over a 
complaint, $ 35.190(c) provides that the 
Assistant Attorney C^neral shall 
determine which one of the agencies 
shall be the designated agency for 
purposes of that complaint. 

Thirteen commenters, including four 
proposed designated agencies, 
addressed the Department of Justice's 
identification in the proposed regulation 
of nine “designated agencies” to 
investigate complaints under this part. 
Most comments addressed the proposed 
specific delegations to the various 
individual agencies. The Department of 
Justice agrees with several commenters 
who pointed out that responsibility for 
“historic and cultural preservation” 
functions appropriately belongs with the 
Department of Interior rather than the 
Department of Education. The 
Department of Justice also agrees with 
the Department of Education that 
"museums” more appropriately should 
be delegated to the Apartment of 
Interior, and that “preschool and 
daycare programs" more appropriately 
should be assigned to the Department of 
Health and Human Services, rather than 
to the Department of Education. The 
final rule reflects these decisions. 

The Department of Commerce 
opposed its listing as die designated 
agency for “commerce and industry, 
including general economic 
development, banking and finance, 
consumer protection, insurance, and 
small business”. The Department of' 
Commerce cited its lack of a substantial 
existing section 504 enforcement 
program and experience with many of 
the specific functions to be delegated. 
The Department of Justice accedes to 
the Department of Commerce's position, 
and has assigned itself as the designated 
agency for these functions. 

In response to a comment from the 
Department of Health and Human 
Services, the regulation's category of 
“medical and nursing schools" has been 
clarified to read “schools of medicine, 
dentistry, nursing, and other health- 
related fields”. Also in response to a 
comment fi'om the Department of Health 
and Human Services, “correctional 
institutions” have been specifically 
added to the public safety and 
administration of justice functions 
assigned to the Department of Justice. 

The regulation also assigns the 
Department of Justice as the designated 
agency responsible for all State and 



1» r 
35716 Federal Register / Vol. 56, No. 144 / Friday. July 26. 1991 / Rules and Regulations 

local government functions not assigned 
to other designated agencies. The 
Department of Justice, under an 
agreement with the Department of the 
Treasury, continues to receive and 
coordinate the investigation of 
complaints filed under the Revenue 
Sharing Act. This entitlement program, 
which was terminated in 1986, provided 
civil rights compliance jurisdiction for a 
wide variety of complaints regarding the 
use of Federal funds to support various 
general activities of local governments. 
In the absence of any similar program of 
Federal financial assistance 
administered by another Federal 
agency, placement of designated agency 
responsibilities for miscellaneous and 
otherwise undesignated functions with 
the Department of Justice is an 
appropriate continuation of current 
practice. 

The Department of Education 
objected to the proposed rule's inclusion 
of the functional area of "arts and 
humanities" within its responsibilities, 
and the Department of Housing and 
Urban Development objected to its 
proposed designation as responsible for 
activities relating to rent control, the 
real estate industry, and housing code 
enforcement. The Department has 
deleted these areas from the lists 
assigned to the Departments of 
Education and Housing and Urban 
Development, respectively, and has 
added a new paragraph (c) to § 35.190, 
which provides that the Department of 
Justice may assign responsibility for 
components of State or local 
governments that exercise 
responsibilities, regulate, or administer 
services, programs, or activities relating 
to functions not assigned to specific 
designated agencies by paragraph (b) of 
this section to other appropriate 
agencies. The Department believes that 
this approach will provide more 
flexibility in determining the appropriate 
agency for investigation of complaints 
involving those components of State and 
local governments not specifically 
addressed by the listings in paragraph 
(b). As provided in §5 35.170 and 35.171, 
complaints filed with the Department of 
justice will be referred to the 
appropriate agency. 

Several commenters proposed a 
stronger role for the Department of 
Justice, especially with respect to the 
receipt and assignment of complaints, 
and the overall monitoring of the 
efiectiveness of the enforcement 
activities of Federal agencies. As 
discussed above, S§ 35.170 and 35.171 
have been revised to provide for referral 
of complaints by the Department of 
Justice to appropriate enforcement 

agencies. Also, language has been 
added to § 35.190(a) of the final 
regulation stating that the Assistant 
Attorney General shall provide policy 
guidance and interpretations to 
designated agencies to ensure the 
consistent and effective implementation 
of this part. 

List of Subjects in 28 CFR Part 35 

Administrative practice and 
procedure. Alcoholism, Americans with 
disabilities. Buildings, Civil rights. Drug 
abuse. Handicapped, Historic 
preservation. Intergovernmental 
relations. Reporting and recordkeeping 
requirements. 

By the authority vested in me as 
Attorney General by 28 U.S.C. 509, 510, 5 
U.S.C. 301, and section 204 of the 
Americans with Disabilities Act, and for 
the reasons set forth in the preamble, 
chapter I of title 28 of the Code of 
Federal Regulations is amended by 
adding a new part 35 to read as follows: 

PART 35—NONDISCRIMINATION ON 
THE BASIS OF DISABILITY IN STATE 
AND LOCAL GOVERNMENT SERVICES 

Subpart A—General 

Sec. 
35.101 Purpose. 
35.102 Application. 
35.103 Relationship to other laws. 
35.104 Definitions. 
35.105 Self-evaluation. 
35.106 Notice. 
35.107 Designation of responsible employee 

and adoption of grievance procedures. 
35.108-35.129 [Reserved] 

Subpart B—General Requirements 

35.130 General prohibitions against 
discrimination. 

35.131 Illegal use of drugs. 
35.132 Smoking. 
35.133 Maintenance of accessible features. 
35.134 Retaliation or coercion. 
35.135 Personal devices and services. 
35.136-35.139 [Reserved] 

Subpart C—Employment 

35.140 Employment discrimination 
prohibited. 

35.141-35.148 [Reserved] 

Subpart 0—Program Accessibility 

35.149 Discrimination prohibited. 
35.150 Existing facilities. 
35.151 New construction and alterations. 
35.152-35.159 [Reserved] 

Subpart E—Communications 

35.160 General. 
35.161 Telecommunication devices for the 

deaf (TDD’s). 
35.162 Telephone emergency services. 
35.163 Information and signage. 
35.164 Duties. 
a.'i 165-35.169 [Reserved] 

Subpart F—Complianca Procedures 

35.170 Complaints. 
35.171 Acceptance of complaints. 
35.172 Resolution of complaints. 
35.173 Voluntary compliance agreements. 
35.174 Referral. 
35.175 Attorney’s fees. 
35.176 Alternative means of dispute 

resolution. 
35.177 Effect of unavailability of technical 

assistance. 
35.178 State immunity. 
35.179-35.189 [Reserved] 

Subpart G—Designated Agencies 

35.190 Designated agencies. 
35.191-35.999 [Reserved] 

Appendix A to Part 35—^Preamble to 
Regulation on Nondiscrimination on the 
Basis of Disability in State and Local 
Government Services (Published July 26, 
199iy 

Authority: 5 U.S.C. 301: 28 U.S.C. 509, 516. 
Title II, Pub. L 101-336 (42 U.S.C 12134). 

Subpart A—General 

§ 35.101 Purpose. 

The purpose of this part is to 
effectuate subtitle A of title II of the 
Americans with Disabilities Act of 1990, 
(42 U.S.C 12131), which prohibits 
discrimination on the basis of disability 
by public entities. 

§ 35.102 Application. 

(a) Except as provided in paragraph 
(b) of this section, this part applies to all 
serv'ices, programs, and activities 
provided or made available by public 
entities. 

(b) To the extent that public 
transportation services, programs, and 
activities of public entities are covered 
by subtitle B of title II of the ADA (42 
U.S.C. 12141), they are not subject to the 
requirements of this part, 

§ 35.103 Relationship to other laws. 

(a) Rule of interpretation. Except as 
otherwise provided in this part, this part 
shall not be construed to apply a lesser 
standard than the standards applied 
under title V of the Rehabilitation Act of 
1973 (29 U.S.C. 791) or the regulations 
issued by Federal agencies pursuant to 
that title. 

(b) Other laws. This part does not 
invalidate or limit the remedies, rights, 
and procedures of any other Federal 
laws, or State or local laws (including 
State common law) that provide greater 
or equal protection for the rights of 
individuals with disabilities or 
individuals associated with them. 

§35.104 Definitions. 

For purposes of this part, the term— 
Act means the Americans with 

Disabilities Act (Pub. L 101-336,104 
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Stat. 327,42 U.S.C. 12101-12213 and 47 
U.S.C. 225 and 611). 

Assistant Attorney General means the 
Assistant Attorney General, Civil Rights 
Division, United States Department of 
Justice. 

Auxiliary aids and services 
includes— 

(1) QualiHed interpreters, notetakers, 
transcription services, written materials, 
telephone handset amplifiers, assistive 
listening devices, assistive listening 
systems, telephones compatible with 
hearing aids, closed caption decoders, 
open and closed captioning, 
telecommunications devices for deaf 
persons (TDD's), videotext displays, or 
other effective methods of making 
aurally delivered materials available to 
individuals with hearing impairments; 

(2) Qualiffed readers, taped texts, 
audio recordings, Brailled materials, 
large print materials, or other effective 
methods of making visually delivered 
materials available to individuals with 
visual impairments; 

(3) Acquisition or modiHcation of 
equipment or devices; and 

(4) Other similar services and actions. 
Complete complaint means a written 

statement that contains the 
complainant's name and address and 
describes the public entity’s alleged 
discriminatory action in sufficient detail 
to inform the agency of the nature and 
date of the alleged violation of this part. 
It shall be signed by the complainant or 
by someone authorized to do so on his 
or her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Current illegal use of drugs means 
illegal use of drugs that occurred 
recently enough to justify a reasonable 
belief that a person's drug use is current 
or that continuing use is a real and 
ongoing problem. 

Designated agency means the Federal 
agency designated under subpart G of 
this part to oversee compliance 
activities under this part for particular 
components of State and local 
governments. 

Disability means, with respect to an 
individual, a physical or mental 
impairment that substantially limits one 
or more of the major life activities of 
such individual; a record of such an 
impairment; or being regarded as having 
such an impairment. 

(l)(i) The phrase physical or mental 
impairment means— 

(A) Any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of 
the following body systems: 
Neurological, musculoskeletal, special 
sense organs, respiratory (including 

speech organs), cardiovascular, 
reproductive, digestive, genitourinary, 
hemic and lymphatic, skin, and 
endocrine; 

(B) Any mental or psychological 
disorder such as mental retardation, 
organic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. 

(ii) The phrase physical or mental 
impairment includes, but is not limited 
to, such contagious and noncontagious 
diseases and conditions as orthopedic, 
visual, speech and hearing impairments, 
cerebral palsy, epilepsy, muscular 
dystrophy, multiple sclerosis, cancer, 
heart disease, diabetes, mental 
retardation, emotional illness, specific 
learning disabilities, HTV disease 
(whether symptomatic or 
asymptomatic), tuberciilosis, drug 
addiction, and alcoholism. 

(iii) The phrase physical or mental 
impairment does not include 
homosexuality or bisexuality. 

(2) The phrase major life activities 
means functions sudi as caring for one’s 
self, performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working. 

(3) The phrase has a record of such an 
impairment means has a history of, or 
has been misclassified as having, a 
mental or physical impairment diat 
substantially limits one or more major 
life activities. 

(4) The phrase is regarded as having 
an impairment means— 

(i) Has a physical or mental 
impairment that does not substantially 
limit major life activities but that is 
treated by a public entity as constituting 
such a limitation; 

(ii) Has a physical or mental 
impairment that substantially Umits 
major life activities only as a result of 
the attitudes of others toward such 
impairment; or 

(iii) Has none of the impairments 
defined in paragraph (1) of this 
definition but is treated by a public 
entity as having such an impairment. 

(5) The term disability does not 
include— 

(i) Transvestism, transsexualism, 
pedophilia, exhibitionism, voyeiuism, 
gender identity disorders not resulting 
firom physical impairments, or other 
sexual behavior disorders; 

(ii) Compulsive gambling, 
kleptomania, or pyromania; or 

(iii) Psychoactive substance use 
disorders resulting from current illegal 
use of drugs. 

Drug means a controlled substance, as 
defined in schedules I through V of 
section 202 of the Controlled Substances 
Act (21 U.S.C. 812). 

Facility means all or any portion of 
buildings, structures, sites, complexes, 
equipment, rolling stock or other 
conveyances, roads, walks, 
passageways, parking lots, or other real 
or personal property, including the site 
where the building, property, structure, 
or equipment is located. 

Historic preservation programs means 
programs conducted by a public entity 
that have preservation of historic 
properties as a primary purpose. 

Historic Properties means those 
properties that are listed or eligible for 
listing in the National Register of 
Historic Places or properties designated 
as historic under State or local law. 

Illegal use of drugs means the use of 
one or more d^s, the possession or 
distribution of which is unlawful under 
the Controlled Substances Act (21 U.S.C. 
812). The term illegal use of drugs does 
not include the use of a drug taken 
under supervision by a licensed health 
care professional, or other uses 
authorized by the Controlled Substances 
Act or other provisions of Federal law. 

Individual with a disability means a 
person who has a disability. The term 
individual with a disability does not 
include an individual who is currently 
engaging in the illegal use of drugs, 
when the public entity acts on the basis 
of such use. 

Public entity means— 
(1) Any State or local government; 
(2) Any department, agency, special 

purpose district, or other instrumentality 
of a State or States or local government; 
and 

(3) The National Railroad Passenger 
Corporation, and any commuter 
authority (as defined in section 103(8) of 
the Rail Passenger Service Act). 

Qualified individual with a disability 
means an individual with a disability 
who. with or without reasonable 
modifications to rules, policies, or 
practices, the removal of architectural, 
communication, or transportation 
barriers, or the provision of auxiliary 
aids and services, meets the essential 
eligibility requirements for the receipt of 
services or the participation in programs 
or activities provided by a public entity. 

Qualified interpreter means an 
interpreter who is able to interpret 
effectively, accurately, and impartially 
both receptively and expressively, using 
any necessary specialized vocabulary. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L 93- 
112, 87 Stat. 394 (29 U.S,C. 794)). as 
amended. 

State means each of the several 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the Virgin Islands, the 
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Trust Territory of tfie Pacific Islands, 
and the Commonwealth of the Nordiem 
Mariana Islands. 

S 3S.105 Seif-evaluation. 

(a) A pidilic entity shall, within one 
year of ibe effectiire date of this part 
evaluate its current aervioes, policies, 
and practices, end die effects thereof, 
that do not or may not meet the 
requirements of this part and, to the 
extent modification of any such 
services, policies, and practioes is 
required, the public entity shall proceed 
to make the necessmy modificadons. 

(b) A publk entity shall provide an 
opportunity to interested persons, 
including individuals %vith disabilities or 
organizations representing irahvidaals 
with disabilities, to participate in the 
self-evaluation process by submitting 
comments. 

(c) A public entity that employs SO or 
more persons shall, for at least three 
years following completion of the seff- 
evaluation, maintain on file and make 
available for public inspection: 

(1) A list of the interested persons 
con^ted: 

(2) A description of areas examined 
and any problems identified; and 

(3) A description of any modifications 
made. 

(d) If a public entity has already 
complied with the self-evaluatioo 
requirement of a regulation 
implementing section 504 of the 
RehabilitatioD Act of 1073, then the 
requirements of this section shall apply 
only to those policies and practices that 
were not included in the i^evious self- 
evaluation. 

S3S.106 Notics. 

A public entity shaQ make available 
to api^cants, participants, beneficiaries, 
and other interested persons 
information regarding the provisions of 
this part and its applicability to the 
services, programs, or activities of the 
public entity, and make such 
information available to fiiem in such 
manner as the head of the entity finds 
necessary to apprise such persons of the 
protections against discrimination 
assured them by die Act and this part. 

S 35.107 Designation of responsible 
employee and adoption of grievance 
procedures. 

(a) Designation of responsible 
employee. A public entity tfiat employs 
50 or more persons shall designate at 
least one employee to coordinate its 
efforts to comply with and carry out its 
responsibilities under this part, 
including any investigation of any 
complaint communicated to it alleging 
its noncompliance with this part or 

alleging any actions that would be 
prohibited by fids part. Ibe public entity 
shall make available to all interested 
individuals the name, office address, 
and telephone number of the employee 
or employees designated pursuant to 
this paragraph. 

(b) Complaint prooedare. A puUic 
entity that employs 50 or more persons 
shall adopt and publish grievance 
procedures providing for prompt and 
equitable resolution of complaints 
ailegnig any action that would be 
prohibited by this part 

§§35.108-^.129 [Rasarvod] 

Subpart B—General Requirements 

§ 35.130 General prohibitions against 
discrimination. 

(a) No qualified individual with a 
disability shall, on the basis of 
disability, be excluded from ' 
participation in or be denied the benefits 
of the services, programs, or activities of 
a public entity, or Im subjected to 
discrinriBation by any public entity. 

(b) (1 j A public entity, in providing 
any beMfit or service, may not 
directly or through contractual, 
licensing, or othn arrangements, on the 
basis of disability— 

(i) Deny a qualified individual with a 
disability the opporhmity to participate 
in or benefit from the aid, benefit or 
service; 

(ii) Afford a qualified individual with 
a disability an opportunity to participate 
in or benefit from the aid, benefit, or 
service that is not equal to diat afforded 
others; 

(iii) Provide a qualified individual 
with a disability with an aid, benefit or 
service that is not as effective in 
affording equal opportunity to obtain the 
same result to gain the same benefit or 
to reach the same level of achievement 
as that provided to others; 

(iv) Provide different or separate aids, 
benefits, or services to individuals with 
disabilities or to any class of individuals 
with disabilities than is provided to 
others unless such action is necessary to 
provide qualified individuals with 
disabilities with aids, benefits, or 
services that are as effective as those 
provided to ofiiers; 

(v) Aid or perpetuate discrimination 
against a qualified individual with a 
disability by providing significant 
assistance to an agency, organization, or 
person that discriminates on the basis of 
disability in providing any aid, benefit, 
or service to beneficiaries of the public 
entity’s program; 

(vi) Deny a qualified individual with a 
disability the opportunity to participate 
as a member of planning or advisory 
boards; 

(vii) Otherwise limit a qualified 
in^vidual with a disability in fire 
enjoymenl of any ri^t, privilege, 
advantage, or opportunity enjoyed by 
others receiving the aid, benefit, or 
service. 

(2) A public entity may not deny a 
qualified individual with a disabifity the 
opportunity to participate in services, 
programs, or activities that are not 
separate or different despite the 
existence of permissibly separate or 
different prograais or activities. 

(3) A public entity may not directly or 
through contractual or other 
arrangements, criteria or methods 
of administratHNi: 

(i) That have the effect of sidijectipg 
qualified individuals with disability to 
discrimination on the basis of disability: 

(ii) That have the ptapose or effect of 
defeating or substantia^ impairing 
accompUahment of the cdijectives of the 
public entity’s proi^m with respect to 
individuals with disabilities; or 

(iii) That perpetuate the 
discrimination of another public entity if 
botib pid)iic entities are sidiject to 
common administrative control or are 
agencies of the same State. 

(4) A public entity may not, in 
determi^ng the site or Nation of a 
facility, make selections— 

(i) That have tiie effect of excluding 
individuals with disabilHies from, 
denying them die benefits ot or 
otherwise subjecting them to 
discrimination; or 

(ii) Hiat have the purpose or effect of 
defeating or substantially impairing the 
accomplishment of the objectives of the 
service, program, or activity with 
respect to ii^ividuals widi disabilities. 

(5) A public entity, in the selection of 
procurement contractors, may not use 
criteria that subject qualified individuals 
with disabilities to discrimination on the 
basis of disability. 

(6) A public entity may not administer 
a licensing or certification program in a 
manner that subjects qualified 
individuals with disabilities to 
discrimination on the basis of disability, 
nor may a public entity establish 
requirements for the programs or 
activities of licensees or certified 
entities that subject qualified 
individuals with disabilities to 
discrimination on die basis of disability. 
The programs or activities of entities 
that are licensed or certified by a public 
entity are not, themselves, covered by 
this part. 

(7) A public entity shall make 
reasonable modifications in policies, 
practices, or procedures when the 
modifications are necessaiy to avoid 
discrimination on the basis of disability. 
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unless the public entity can demonstrate 
that making the modifications would 
fundamentally alter the nature of the 
service, program, or activity. 

(8) A public entity shall not impose or 
apply eligibility criteria that screen out 
or tend to screen out an individual with 
a disability or any class of individuals 
with disabilities horn folly and equally 
enjoying any service, program, or 
activity, unless such criteria can be 
shown to be necessary for the provision 
of the service, program, or activity being 
offered. 

(c) Nothing in this part prohibits a 
public entity ht)m providing benefits, 
services, or advantages to individuals 
with disabilities, or to a particular class 
of individuals with disabilities beyond 
those required by this part. 

(dj A pubKc entity shall administer 
services, programs, and activities in the 
most integrated setting appropriate to 
the needs of qualified individuals with 
disabilities. 

(e) (lj Nothing in this part shall be 
construed to require an individual with 
a disability to accept an 
accommodation, aid, service, 
opportunity, or benefit provided under 
the ADA or this part which such 
individnal chooses not to accept. 

(2) Nothing in the Act or this part 
authorizes the representative or 
guardian of an individnal with a 
disability to decline food, water, 
medical treatment, or medical services 
for that individual. 

(f) A public entity may not place a 
surcharge on a particnlar individual 
with a disability or any group of 
indivrdoals with disabilMes to cover the 
costs of measures, sudt as the provision 
of auxiliary aids or program 
accessibility, that are required to 
provide that individual or group with the 
nondiscriminatory treatment required by 
the Act or this part. 

(g) A public entity shall not exclude or 
otherwise deny equal services, 
programs, or activities to an individual 
or entity because of the known 
disability of an individual with whom 
the individual or entity is known to have 
a relationship or association. 

§ 35.131 Illegal use of drugs. 

(a) General. (1) Except as provided in 
paragraph (b) of this section, this part 
does not prohibit discrimination against 
an individual based on that individuars 
current illegal use of drugs. 

(2) A puUic entity shall not 
discriminate on the basis of illegal use 
of drugs against an individual who is not 
engaging in current illegal use of drugs 
and who— 

(i) Has successfully completed a 
supervised drug rehabilitation program 

or has otherwise been rehabilitated 
successfully; 

(ii) Is participating in a supervised 
rehabibtation program; or 

(iii) Is erroneotuly regarded as 
engaging in such use. 

(b) H^th and drug rehabilitation 
services. (1) A public entity shall not 
deny health services, or services 
provided in connection with drug 
rehabilitation, to an individual on the 
basis of that individual's current illegal 
use of drugs, if the individual is 
otherwise entitled to such services. 

(2) A drug rehabilitation or treatment 
program may deny participation to 
individuals who engage in illegal use of 
drugs while they are in the program. 

(c) Drug testing. (1) This part does not 
prohibit a public entity from adopting or 
administering reasonable policies or 
procedures, Lauding but not limited to 
drug testing, designed to ensure that an 
individual who fonneriy engaged in the 
illegal use of drugs is not now engaging 
in current illegal use of drugs. 

(2) Nothing in paragraph (c) of this 
section shall be construed to micourage, 
prohibit, restrict, <h* authorize the 
conduct of testing for the illegal use of 
drugs. 

§ 35.132 Smoking. 

This part does not preclude the 
prohibition oC or the imposition of 
restrictions on, smoking in 
transportation covered by this part. 

§ 35.133 Maintenance of accessible 
features. 

(a) A public accommodation shall 
maintain in operable working condition 
those features of facilities and 
equipment that are required to be 
rea(hly accessible to and usable by 
persons with disabilities by the Act or 
this part. 

(bj This section does not prohibit 
isolated or temporary mterruptions in 
service or access due to maintenance or 
repairs. 

§ 35.134 Retall^ion or coercion. 

(a) No private or public entity shall 
discriminate against any individual 
because that individual has opposed 
any act or practice made unlawful by 
this part, or because that individual 
made a charge, testified, assisted, or 
participated in any manner in an 
investigation, proceeding, or hearing 
under the Act or this part. 

(b) No private or public entity shall 
coerce, intimidate, threaten, or interfere 
with any individual in the exercise or 
enjoyment of, or on account of his or her 
having exercised or enjoyed, or on 
account of his or h^ having aided or 
encouraged any other individual in the 

exercise or enjo3rment of, any right 
granted or protected by the Act or this 
part. 

S 35.135 Personal devices and services. 

This part does not require a pubfic 
entity to provide to individuals with 
disabilities personal devices, such as 
wheelchairs; individually prescribed 
devices, such as prescription eyeglasses 
or bearing aids; readers for personal use 
or study; or services of a personal 
nature including assistance in eating, 
toiletini^ or dressing. 

§§ 35.136-35l130 [Reserved] 

Subpart C—EroploymerA 

§ 35.140 Employment dfscrimlnation 
prohMted. 

(a) No qualified individual with a 
disability shall, on die basis of 
disability, be subjected to discrimination 
in employment under any service, 
program, or activity conducted by a 
public entity. 

(bKl) For purposes of this part, the 
requirements of title I of the Act. as 
established by the regulations of the 
Equal Employment Oiqiortunity 
Commission in 29 CFR part 1630, apply 
to employment in any service, program, 
or activity conducted by a public entity 
if that public entity is also subject to the 
jurisdiction of title L 

(2) For the purposes of this part, the 
requirements of section 504 of the 
Rehabilitation Act of 1973, as 
estabhshed by the regulations of the 
Department of Justice in 28 CFR part 41, 
as those requirements pertain to 
employment, apply to employment in 
any service, program, or activity 
conducted by a public entity if that 
public entity is not also subject to the 
jurisdiction of title L 

§§ 35.141-35.146 [Reserved] 

Subpart E>—Program Accessibility 

S 35.149 Dieerlmination proMblted. 

Except as otherwise provided in 
S 35.150, no qualified individual with a 
disability shall, because a pubHc entity’s 
facilities are inaccessible to or unusable 
by individuals with disabilities, be 
excluded from participation in, or be 
denied the benefits of die services, 
programs, or activities of a public entity, 
or be subjected to discrimination by any 
public entity. 

S35l150 Existing (admes. 

(a) General. A public entity shall 
operate each service, program, or 
activity so that the service, program, or 
activity, when viewed in its entirety, is 
readily accessible to and usable by 
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individuals with disabilities. This 
paragraph does not— 

(1) Necessarily require a public entity 
to make each of its existing facilities 
accessible to and usable by individuals 
with disabilities; 

(2) Require a public entity to take any 
action that would threaten or destroy 
the historic significance of an historic 
property; or 

(3) Require a public entity to take any 
action that it can demonstrate would 
result in a fundamental alteration in the 
nature of a service, program, or activity 
or in undue financial and administrative 
burdens. In those circumstances where 
personnel of the public entity believe 
that the proposed action would 
fundamentally alter the service, 
program, or activity or would result in 
undue Rnancial and administrative 
burdens, a public entity has the burden 
of proving that compliance with 
S 35.150(a) of this part would result in 
such alteration or burdens. The decision 
that compliance would result in such 
alteration or burdens must be made by 
the head of a public entity or his or her 
designee after considering all resources 
available for use in the funding and 
operation of the service, program, or 
activity, and must be accompanied by a 
written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, a public entity shall take 
any other action that would not result in 
such an alteration or such burdens but 
would nevertheless ensure that 
individuals with disabilities receive the 
benehts or services provided by the 
public entity, 

(b) Methods—(1) General. A public 
entity may comply with the 
requirements of this section through 
such means as redesign of equipment, 
reassignment of services to accessible 
buildings, assignment of aides to 
beneficiaries, home visits, delivery of 
services at alternate accessible sites, 
alteration of existing facilities and 
construction of new facilities, use of 
accessible rolling stock or other 
conveyances, or any other methods that 
result in making its services, programs, 
or activities readily accessible to and 
usable by individuals with disabilities. 
A public entity is not required to make 
structural changes in existing facilities 
where other methods are effective in 
achieving compliance with this section. 
A public entity, in making alterations to 
existing buildings, shall meet the 
accessibility requirements of S 35.151. In 
choosing among available methods for 
meeting the requirements of this section, 
a public entity shall give priority to 
those methods that offer services, 
programs, and activities to qualified 

individuals with disabilities in the most 
integrated setting appropriate. 

(2) Historic preservation programs. In 
meeting the requirements of S 35.150(a) 
in historic preservation programs, a 
public entity shall give priority to 
methods that provide physical access to 
individuals with disabilities. In cases 
where a physical alteration to an 
historic property is not required because 
of paragraph (a)(2) or (a)(3) of this 
section, alternative methods of 
achieving program accessibility 
include— 

(1) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot otherwise 
be made accessible; 

(ii) Assigning persons to guide 
in^viduals with handicaps into or 
through portions of historic properties 
that cannot otherwise be made 
accessible; or 

(iii) Adopting other innovative 
methods. 

(c) Time period for compliance. 
Where structural changes in facilities 
are undertaken to comply with the 
obligations established under this 
section, such changes shall be made 
within three years of January 26,1992, 
but in any event as expeditiously as 
possible. 

(d) Transition plan. (1) In the event 
that structural changes to facilities will 
be undertaken to achieve program 
accessibility, a public entity that 
employs 50 or more persons shall 
develop, within six months of January 
26,1992, a transition plan setting forth 
the steps necessary to complete such 
changes. A public entity shall provide 
an opportunity to interested persons, 
including individuals with disabilities or 
organizations representing individuals 
with disabilities, to participate in the 
development of the transition plan by 
submitting comments. A copy of the 
transition plan shall be made available 
for public inspection. 

(2) If a public entity has responsibility 
or authority over streets, roads, or 
walkways, its transition plan shall 
include a schedule for providing curb 
ramps or other sloped areas where 
pedestrian walks cross curbs, giving 
priority to walkways serving entities 
covered by the Act, including State and 
local government offices and facilities, 
transportation, places of public 
accommodation, and employers, 
followed by walkways serving other 
areas. 

(3) The plan shall, at a minimum— 
(i) Identify physical obstacles in the 

public entity's facilities that limit the 
accessibility of its programs or activities 
to individuals with disabilities; 

(ii) Describe in detail the methods that 
will be used to make the facilities 
accessible; 

(iii) Specify the schedule for taking the 
steps necessary to achieve compliance 
with this section and. if the time period 
of the transition plan is longer than one 
year, identify steps that will be taken 
during each year of the transition 
period; and 

(iv) Indicate the official responsible 
for implementation of the plan. 

(4) If a public entity has already 
complied with the transition plan 
requirement of a Federal agency 
regulation implementing section 504 of 
the Rehabilitation Act of 1973, then the 
requirements of this paragraph (d) shall 
apply only to those policies and 
practices that were not included in the 
previous transition plan. 

S 35.151 New construction and alterations. 

(a) Design and construction. Each 
facility or part of a facility constructed 
by, on behalf of. or for the use of a 
public entity shall be designed and 
constructed in such manner that the 
facility or part of the facility is readily 
accessible to and usable by individuals 
with disabilities, if the construction was 
commenced after January 26,1992. 

(b) Alteration. Each facility or part of 
a facility altered by, on behalf of, or for 
the use of a public entity in a manner 
that affects or could affect the usability 
of the facility or part of the facility shall, 
to the maximum extent feasible, be 
altered in such manner that the altered 
portion of the facility is readily 
accessible to and usable by individuals 
with disabilities, if the alteration was 
commenced after January 26,1992. 

(c) Accessibility standards. Design, 
construction, or alteration of facilities in 
conformance with the Uniform Federal 
Accessibility Standards (UFAS) 
(Appendix A to 41 CFR part 101-19.6) or 
with the Americans with Disabilities 
Act Accessibility Guidelines for 
Buildings and Facilities (ADAAG) 
(Appendix A to 28 CFR part 36) shall be 
deemed to comply with the requirements 
of this section with respect to those 
facilities, except that the elevator 
exemption contained at section 4.1.3(5) 
and section 4.1.6(l)(i) of ADAAG shall 
not apply. Departures from particular 
requirements of either standard by the 
use of other methods shall be permitted 
when it is clearly evident that 
equivalent access to the facility or part 
of the facility is thereby provided. 

(d) Alterations: Historic properties. (1) 
Alterations to historic properties shall 
comply, to the maximum extent feasible, 
with section 4.1.7 of UFAS or section 
4.1.7 of ADAAG. 
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(2) If it is not feasible to provide 
physical access to an historic property 
in a manner that will not threaten or 
destroy the historic signiHcance of the 
building or facility, alternative methods 
cf access shall be provided pursuant to 
the requirements of § 35.150. 

(e) Curb ramps. (1) Newly constructed 
or altered streets, roads, and highways 
must contain curb ramps or other sloped 
areas at any intersection having curbs 
or other barriers to entry from a street 
level pedestrian walkway. 

(2) Newly constructed or altered street 
level pedestrian walkways must contain 
curb ramps or other sloped areas at 
intersections to streets, roads, or 
highways. 

§§35.152-35.159 [Reserved] 

Subpart E—Communications 

§ 35.160 General. 

(a) A public entity shall take 
appropriate steps to ensure that 
communications with applicants, 
participants, and members of the public 
with disabilities are as effective as 
communications with others. 

(b) (1) A public entity shall furnish 
appropriate auxiliary aids and services 
where necessary to afford an individual 
with a disability an equal opportunity to 
participate in, and enjoy the benehts of, 
a service, program, or activity conducted 
by a public entity. 

(2) In determining w'hat type of 
auxiliary aid and service is necessary, a 
public entity shall give primary 
consideration to the requests of the 
individual with disabilities. 

§ 35.161 Telecommunicatlon devices for 
the deaf (TDD’s). 

Where a public entity communicates 
by telephone with applicants and 
beneHciaries, TDD’s or equally effective 
telecommunication systems shall be 
used to communicate with individuals 
with impaired hearing or speech. 

§ 35.162 Telephone emergency services. 

Telephone emergency services, 
including 911 services, shall provide 
direct access to individuals who use 
TDD’s and computer modems. 

§ 35.163 Information and signage. 

(a) A public entity shall ensure that 
interested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, 
activities, and facilities. 

(b) A public entity shall provide 
signage at all inaccessible entrances to 
each of its facilities, directing users to 
an accessible entrance or to a location 
at which they can obtain information 

about accessible facilities. The 
international symbol for accessibility 
shall be used at each accessible 
entrance of a facility. 

§35.164 Duties. 

This subpart does not require a public 
entity to take any action that it can 
demonstrate would result in a 
fundamental alteration in the nature of a 
service, program, or activity or in undue 
financial and administrative burdens. In 
those circumstances where personnel of 
the public entity believe that the 
proposed action would fundamentally 
alter the service, program, or activity or 
would result in undue Hnancial and 
administrative burdens, a public entity 
has the burden of proving that 
compliance with this subpart would 
result in such alteration or burdens. The 
decision that compliance would result in 
such alteration or burdens must be 
made by the head of the public entity or 
his or her designee after considering all 
resources available for use in the 
funding and operation of the service, 
program, or activity and must be 
accompanied by a written statement of 
the reasons for reaching that conclusion. 
If an action required to comply with this 
subpart would result in such an 
alteration or such burdens, a public 
entity shall take any other action that 
would not result in such an alteration or 
such burdens but would nevertheless 
ensure that, to the maximum extent 
possible, individuals with disabilities 
receive the benefits or services provided 
by the public entity. 

§§ 35.165-35.169 [Reserved] 

Subpart F—Compliance Procedures 

§ 35.170 Complaints. 

(a) Who may file. An individual who 
believes that he or she or a specific 
class of individuals has been subjected 
to discrimination on the basis of 
disability by a public entity may, by 
himself or herself or by an authorized 
representative, file a complaint under 
this part. 

(b) Time for filing. A complaint must 
be filed not later than 180 days from the 
date of the alleged discrimination, 
unless the time for filing is extended by 
the designated agency for good cause 
shown. A complaint is deemed to be 
filed under this section on the date it is 
first filed with any Federal agency. 

(c) Where to file. An individual may 
file a complaint with any agency that he 
or she believes to be the appropriate 
agency designated under subpart G of 
this part, or with any agency that 
provides funding to the public entity that 
is the subject of the complaint, or with 

the Department of Justice for referral as 
provided in § 35.171(a)(2). 

§ 35.171 Acceptance of complaints. 

(a) Receipt of complaints. (l)(i) Any 
Federal agency that receives a 
complaint cf discrimination on the basis 
of disability by a public entity shall 
promptly review the complaint to 
determine whether it has jurisdiction 
over the complaint under section 504. 

(ii) If the agency does not have section 
504 jurisdiction, it shall promptly 
determine whether it is the designated 
agency under subpart G of this part 
responsible for complaints filed against 
that public entity. 

(2) (i) If an agency other than the 
Department of Justice determines that it 
does not have section 504 jurisdiction 
and is not the designated agency, it shall 
promptly refer the complaint, and notify 
the complainant that it is referring the 
complaint to the Department of Justice. 

(ii) When the Department of Justice 
receives a complaint for which it does 
not have jurisdiction under section 504 
and is not the designated agency, it shall 
refer the complaint to an agency that 
does have jurisdiction imder section 504 
or to the appropriate agency designated 
in subpatt G cf this part or, in the case 
of an employment complaint that is also 
subject to title I of the Act, to the Equal 
Employment Opportunity Commission. 

(3) (i) If the agency that receives a 
complaint has section 504 jurisdiction, it 
shall process the complaint according to 
its procedures for enforcing section 504. 

(ii) If the agency that receives a 
complaint does not have section 504 
jurisdiction, but is the designated 
agency, it shall process the complaint 
according to the procedures established 
by this subpart. 

(b) Employment complaints. (1) If a 
complaint alleges employment 
discrimination subject to title I of the 
Act, and the agency has section 504 
jurisdiction, tlie agency shall follow the 
procedures issued by the Department of 
Justice and the Equal Employment 
Opportunity Commission under section 
107(b) of the Act. 

(2) If a complaint alleges employment 
discrimination subject to title I of the 
Act, and the designated agency does not 
have section 504 jurisdiction, the agency 
shall refer the complaint to the Equal 
Employment Opportunity Commission 
for processing under title I of the Act. 

(3) Complaints alleging employment 
discrimination subject to this part, but 
not to title I of the Act shall be 
processed in accordance with the 
procedures established by this subpart. 

(c) Complete complaints. (1) A 
designated agency shall accept all 
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complete complaints under this section 
and shall promptly notify the 
complainant and the public entity of the 
receipt and acceptance of the complaint. 

(2) R the designated agency receives a 
complaint that is not comi^ete, it shall 
notify the complainant and specify the 
additional information that is needed to 
make the complaint a complete 
complaint. If the complainant fails to 
complete the complaint, the designated 
agency shall dose the complaint without 
prejudice. 

§ 35.172 RMOlution of complaints. 

(a) Hie designated agency shall 
investigate each complete complaint 
attempt informal resolution, and, if 
resolution is not achieved, issue to the 
complainant and the public entity a 
Letter of Findings that shall include— 

(1) Findings of fact and conclusions of 
law; 

(2) A description of a remedy for each 
violation found; and 

(3) Notice of the rights available under 
paragraph (b) of this section. 

(b) If the designated agency finds 
noncompliance, the procedures in 
§ i 35.173 and 35.174 shall be followed. 
At any time, the complainant may file a 
private suit pursuant to section 203 of 
the Act whether or not the designated 
agency finds a violation. 

§35.173 Voluntary compliance 
agreements. 

(a) When the designated agency 
issues a noncompliance Letter of 
Findings, the designated agency shall— 

(1) Notify the Assistant Attorney 
General by forwarding a copy of the 
Letter of Findings to the Assistant 
Attorney Genei^ and 

(2) Initiate negotiations with the 
public entity to secure compliance by 
voluntary means. 

(b) Where the designated agency is 
able to secure volimtary compliance, the 
voluntary compliance agreement shall— 

(1) Be in writing and signed by the 
parties; 

(2) Address each cited violation; 
(3) Specify the corrective or remedial 

action to be taken, within a stated 
period of time, to come into compliance; 

(4) Provide assurance that 
discrimination will not recur; and 

(5) Provide for enforcement by the 
Attorney General. 

§35.174 Referral. 

If the public entity declines to enter 
into voluntary compliance negotiations 
or if negotiations are unsuccessful, the 
designated agency ^11 refer the matter 
to the Attorney General with a 
recommendation for appropriate action. 

§ 35.175 Attorney’s fees. 

In any action or administrative 
proceeding commenced pursuant to the 
Act or this part the court or agency, in 
its discretion, may allow the prevailing 
party, other than the United States, a 
reasonable attorney’s fee. including 
litigation expenses, and costs, and the 
United States shall be liable for the 
foregoing the same as a private 
individual. 

§ 35.178 Attsmatlvs means of dispute 
resolution. 

Where appropriate and to the extent 
authorized by law, the use of alternative 
means of dispute resolution, including 
settlement negotiations, conciliation, 
facilitation, mediation, factfinding, 
minitrials, and arbitration, is encouraged 
to resolve disputes arising under the Act 
and this part. 

§ 35.177 Effect of unavaMabiUty of 
technical assistance. 

A public entity shall not be excused 
from compliance with the requirements 
of this part because of any failure to 
receive technical assistance, including 
any failure in the development or 
dissemination of any tedmical 
assistance manual authorized by the 
Act. 

§ 35.178 State immunity. 

A State shall not be immune under the 
eleventh amendment to the Constitution 
of the United States from an action in 
Federal or State court of competent 
jurisdiction for a violation of this Act In 
any action against a State for a violation 
of the requirements of this Act remedies 
(including remedies both at law and in 
equity) are available for such a violation 
to the same extent as such remedies are 
available for such a violation in an 
action against any public or private 
entity other than a State. 

§§35.179-35.189 [Reserved] 

Subpart G--Designated Agencies 

§ 35.190 Designated agencies. 

(a) The Assistant Attorney General 
shall coordinate the compliance 
activities of Federal agencies with 
respect to State and local government 
components, and shall provide policy 
guidance and interpretations to 
designated agencies to ensure the 
consistent and effective implementation 
of the requirements of this part. 

(b) The Federal agencies listed in 
paragraph (b) (1) through (8) of this 
section shall have responsibility for die 
implementation of subpart F of this part 
for components of State and loctd 
governments that exercise 
responsibilities, regulate, or administer 

services, programs, or activities in the 
following functional areas. 

(1) Department of Agriculture: All 
programs, services, and regulatory 
activities relating to fanning and the 
raising of livestock, including extension 
services. 

(2) Department of Education: All 
programs, services, and regulatory 
activities relating to the operation of 
elementary and secondary education 
systems and institutions, institutions of 
higher education and vocational 
education (other than schools of 
medicine, dentistry, nursing, and other 
health-related schools), and libraries. 

(3) Department of Health and Human 
Services: All programs, services, and 
regulatory activities relating to the 
provision of health care and social 
services, including schools of medicine, 
dentistry, nursing, and other health- 
related schocds, the operation of health 
care and social service providers and 
institutions, including "grass-roots" and 
community services organizations and 
programs, and preschool and daycare 
programs. 

(4) Department of Housing and Urban 
Development All programs, services, 
and regulatory activities relating to state 
and local public housing, and housing 
assistance and referral. 

(5) Department of Interior: All 
programs, services, and regulatory 
activities relating to lands and natural 
resources, including parks and 
recreation, water and waste 
management, environmental p>rotection, 
energy, historic and cultural 
preservation, and museums. 

(6) Department of Justice: All 
programs, services, and regulatory 
activities relating to law enforcement, 
public safety, and the administration of 
justice, including courts and correctional 
institutions; commerce and industry, 
including general economic 
development, banking and finance, 
consumer protection, insurance, and 
small business; planning development, 
and regulation (unless assigned to other 
designated agencies): state and local 
government support services (e.g^ audit, 
personnel, comptroller, administrative 
services); all other government functions 
not assigned to other designated 
agencies. 

(7) Department of Labor All 
programs, services, and regulatory 
activities relating to labor and the work 
force. 

(8) Department of Transportation: All 
programs, services, and regulatory 
activities relating to transportation, 
including highways, public 
transportation, traffic management (non- 
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law enforcement), automobile licensing 
and inspection, and driver licensing. 

(c) Responsibility for the 
implementation of subpart F of this part 
for components of State or local 
governments that exercise 
responsibilities, regulate, or administer 
services, programs, or activities relating 
to functions not assigned to speciHc 
designated agencies by paragraph (b) of 
this section may be assigned to other 
specific agencies by the Department of 
Justice. 

(d) If two or more agencies have 
sDoarent responsibility over a 

complaint, the Assistant Attorney 
General shall determine which one of 
the agencies shall be the designated 
agency for purposes of that complaint. 

§§35.191-35.999 [Reserved] 

Appendix A to Part 35—Preamble to 
Regulation on Nondiscrimination on the 
Basis of Disability In State and Local 
Government Services (Published July 26, 
1991) 

Note: For the convenience of the reader, 
this appendix contains the text of the 
preanrible to the hnal regulation on 
nondiscrimination on the basis of disability 
in State and local government services 

beginning at the heading “Section-by-Section 

Analysis’* and ending before “List of Subjects 

in 28 CFR Part 35 ” (56 FR (INSERT FR PAGE 
CITATIONS): July 26,1991). 

Dated: July 17,1991. 

Dick Thornburgh, 

Attorney General. 

[FR Doc. 91-17368 Filed 7-25-91:8:45 am) 

BILUNQ COOE 4410-01-M 
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Equal Employment Opportunity 
C<mmi8Sion 

29 CFR Part 1630 

Equal Employment Opportunity for 
Individuals With Disabilities 

agency: Equal Employment Opportunity 
Commission. 

ACTION: Final rule. 

summary: On July 26,1990, the 
Americans With Disabilities Act (ADA) 
was signed into law. Section 106 of the 
ADA requires that the Equal 
Employment Opportunity Commission 
(EEOC) issue substantive regulations 
implementing title I (Employment) 
within one year of the date of enactment 
of the Act. Pursuant to this mandate, the 
Commission is publishing a new part 
1630 to its regulations to implement title 
I and sections 3(2), 3(3), 501, 503, 506(e), 
508, 510, and 511 of the ADA as those 
sections pertain to employment. New 
part 1630 prohibits discrimination 
against qualified individuals with 
disabilities in all aspects of employment. 

EFFECTIVE DATE: July 26,1992. 
FOR FURTHER INFORMATION CONTACT. 

Elizabeth M. Thornton, Deputy Legal 
Counsel, (202) 663-4638 (voice), (202) 
663-7026 (TDD) or Christopher G. Bell, 
Acting Associate Legal Counsel for 
Americans With Disabilities Act 
Services, (202) 663-4679 (voice), (202) 
663-7026. 

Copies of this final rule and 
interpretive appendix may be obtained 
by calling the O^ice of Communications 
and Legislative Affairs at (202) 663-4900. 
Copies in alternate formats may be 
obtained from the Office of Equal 
Employment Opportunity by calling 
(202) 663-4398 or (202) 663-4395 (voice) 
or (202) 663-4399 (TDD). The alternate 
formats available are: Large print, 
braille, electronic file on computer disk, 
and audio-tape. 
SUPPLEMENTARY INFORMATION: 

Rulemaking History 

The Commission actively solicited 
and considered public comment in the 
development of part 1630. On August 1, 
1990, the Commission published an 
advance notice of proposed rulemaking 
(ANPRM), 55 FR 31192, informing the 
public that the Commission had begun 
the process of developing substantive 
regulations pursuant to title I of the 
ADA and inviting comment from 
interested groups and individuals. The 
comment period ended on August 31. 
1990. In response to the ANPRM, the 
Commission received 138 comments 
from various disability rights 
organizations, employer groups, and 

individuals. Comments were also 
solicited at 62 ADA input meetings 
conducted by Conunission held offices 
throughout the country. More than 2400 
representatives from disability rights 
organizations and employer groups 
participated in these meetings. 

On February 28,1991, the Commission 
published a notice of proposed 
rulemaking (NPRM). 56 FR 8578, setting 
forth proposed part 1630 for public 
comment. The comment period ended 
April 29.1991. In response to the NPRM. 
the Commission received 697 timely 
comments from interested groups and 
individuals. In many instances, a 
comment was submitted on behalf of 
several parties and represented the 
views of numerous groups, employers, or 
individuals with disabilities, llie 
comments have been analyzed and 
considered in the development of this 
final rule. 

Overview of Regulations 

The format of part 1630 reflects 
congressional intent, as expressed in the 
legislative history, that the regulations 
implementing the employment 
provisions of the ADA be modeled on 
the regulations implementing section 504 
of the Rehabilitation Act of 1973, as 
amended, 34 CFR part 104. Accordingly, 
in developing part 1630, the Commission 
has been guided by the section 504 
regulations and the case law 
interpreting those regulations. 

It is the intent of Congress that the 
regulations implementing the ADA be 
comprehensive and easily understood. 
Part 1630, therefore, defines terms not 
previously defined in the regulations 
implementing section 504 of the 
Rehabilitation Act. such as 
“substantially limits,” “essential 
functions." and “reasonable 
accommodation.” Of necessity, many of 
the determinations that may be required 
by this part must be made on a case-by¬ 
case basis. Where possible, part 1630 
establishes parameters to serve as 
guidelines in such inquiries. 

The Commission is also issuing 
interpretive guidance concurrently with 
the issuance of part 1630 in order to 
ensure that qualified individuals with 
disabilities understand their rights under 
this part and to facilitate and encourage 
compliance by covered entities. 
Therefore, part 1630 is accompanied by 
an appendix. This appendix represents 
the Commission’s interpretation of the 
issues discussed, and the Commission 
will be guided by it when resolving 
charges of employment discrimination. 
The appendix addresses the major 
provisions of part 1630 and explains the 
major concepts of disability rights. 
Further, the appendix cites to the 

authority, such as the legislative history 
of the ADA and case law interpreting 
section 504 of the Rehabilitation Act 
that provides the basis and purpose of 
the rule and interpretative guidance. 

More detailed guidance on specific 
issues will be forthcoming in the 
Commission’s Compliance Manual. 
Several Compliance Manual sections 
and policy guidances on ADA issues are 
currently under development and are 
expected to be issued prior to the 
effective date of the Act Among the 
issues to be addressed in depth are the 
theories of discrimination; definitions of 
disability and of qualified individual 
with a disability; reasonable 
eccommodation and undue hardship, 
including the scope of reassignment; and 
pre-employment inquiries. 

To assist us in the development of this 
guidance, the Commission requested 
comment in the NPRM from disability 
rights organizations, employers, unions, 
state agencies concerned with 
employment or workers compensation 
practices, and interested individuals on 
specific questions about insurance, 
workers’ compensation, and collective 
bargaining agreements. Many 
commenters responded to these 
questions, and several commenters 
addressed other matters pertinent to 
these areas. The Commission has 
considered these comments in the 
development of the final rule and will 
continue to consider them as it develops 
further ADA guidance. 

In the NPRM, the Commission raised 
questions about a number of insurance- 
related matters. Specifically, the 
Commission asked commenters to 
discuss risk assessment and 
classification, the relationship between 
“risk” and “cost,” and whether 
employers should consider the effects 
that changes in insurance coverage will 
have on individuals with disabilities 
before making those changes. Many 
commenters provided information about 
insurance practices and explained some 
of the considerations that affect 
insurance decisions. In addition, some 
commenters discussed their experiences 
with insurance plans and coverage. The 
commenters presented a wide range of 
opinions on insurance-related matters, 
and the Commission will consider the 
comments as it continues to analyze 
these complex matters. 

The Commission received a large 
number of comments concerning 
inquiries about an individual’s workers’ 
compensation history. Many employers 
asserted that such inquiries are job 
related and consistent with business 
necessity. Several individuals with 
disabilities and disability rights 
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organizations, however, argued that 
such inquiries are prohibited pre- 
employment inquiries and are not job 
related and consistent with business 
necessity. The Commission has 
addressed this issue in the interpretive 
guidance accompanying § 1630.14(a) and 
will discuss the matter further in future 
guidance. 

There was little controversy about the 
submission of medical information to 
workers’ compensation offices. A 
number of employers and employer 
groups pointed out that the workers’ 
compensation offices of many states 
request medical information in 
connection with the administration of 
second-injury funds. Further, they noted 
that the disclosure of medical 
information may be necessary to the 
defense of a workers’ compensation 
claim. The Commission has responded 
to these comments by amending the 
interpretive guidance accompanying 
§ 1630.14(b]. This amendment, discussed 
below, notes that the submission of 
medical information to workers’ 
compensation offices in accordance 
with state workers’ compensation laws 
is not inconsistent with § 1630.14(b). The 
Conunission will address this area in 
greater detail and will discuss other 
issues concerning workers’ 
compensation matters in future 
guidances, including the policy guidance 
on pre-employment inquiries. 

With respect to collective bargaining 
agreements, the Commission asked 
commenters to discuss the relationship 
betw'een collective bargaining 
agreements and such matters as undue 
hardship, reassignment to a vacant 
position, the determination of what 
constitutes a “vacant” position, and the 
conndentiality requirements of the 
ADA. The comments that we received 
reflected a wide variety of views. For 
example, some commenters argued that 
it would always be an undue hardship 
for an employer to provide a reasonable 
accommodation that conflicted with the 
provisions of a collective bargaining 
agreement. Other commenters, however, 
argued that an accommodation's effect 
on an agreement should not be 
considered when assessing undue 
hardship. Similarly, some commenters 
stated that the appropriateness of 
reassignment to a vacant position 
should depend upon the provisions of a 
collective bargaining agreement while 
others asserted that an agreement 
cannot limit the right to reassignment. 
Many commenters discussed the 
relationship between an agreement's 
seniority provisions and an employer's 
reasonable accommodation obligations. 

In response to comments, the 
Commission has amended § 1630.2(n)(3) 
to include “the terms of a collective 
bargaining agreement” in the types of 
evidence relevant to determining the 
essential functions of a position. The 
Commission has made a corresponding 
change to the interpretive guidance on 
§ 1633.2(n)(3). In addition, the 
Commission has amended the 
interpretive guidance on § 1630.15(d) to 
note that the terms of a collective 
bargaining agreement may be relevant 
to datennining whether an 
accommodation would pose an undue 
hardship on the operation of a covered 
entity's business. 

The divergent views expressed in the 
public comments demonstrate the 
complexity of employment-related 
issues concerning insurance, workers’ 
compensation, and collective bargaining 
agreement matters. These highly 
complex issues require extensive 
research and analysis and warrant 
further consideration. Accordingly, the 
Commission has decided to address the 
issues in depth in future Compliance 
Manual sections and policy guidances. 
The Commission will consider the public 
comments that it received in response to 
the NPRM as it develops further 
guidance on the application of title I of 
the ADA to these matters. 

The Commission has also decided to 
address burdens-of-proof issues in 
future guidance documents, including 
the Compliance Manual section on the 
theories of discrimination. Many 
commenters discussed the allocation of 
the various burdens of proof under title I 
of the ADA and asked the Commission 
to clarify those burdens. The comments 
in this area addressed such matters as 
determining whether a person is a 
qualified individual with a disability, job 
relatedness and business necessity, and 
undue hardship. The Commission will 
consider these comments as it prepares 
further guidance in this area. 

A discussion of other signiHcant 
comments and an explanation of the 
changes made in part 1630 since 
publication of the NPRM follows. 

Section-by-Section Analysis of 
Comments and Revisions 

Section 1630.1 Purpose, Applicability, 
and Construction 

The Commission has made a technical 
correction to § 1830.1(a) by adding 
section 506(e) to the list of statutory 
provisions implemented by this part. 
Section 506(e) of the ADA provides that 
the failure to receive technical 
assistance from the federal agencies 
that administer the ADA is not a 

defense to failing to meet the obligations 
of title I. 

Some commenters asked the 
Commission to note that the ADA does 
not preempt state claims, such as state 
tort claims, that confer greater remedies 
than are available imder the ADA. The 
Commission has added a paragraph to 
that effect in the appendix discussion of 
§§ 1630.1 (b) and (c). This interpretation 
is consistent with the legislative history 
of the Act. See H.R. Rep. No. 485 part 3, 
lOlst Cong., 2d Sess. 69-70 (1990) 
(hereinafter referred to as House 
Judiciary Report), 

In addition, the Commission has made 
a technical amendment to the appendix 
discussion to note that the ADA does 
not automatically preempt medical 
standards or safety requirements 
established by Federal law or 
regulations, llie Commission has also 
amended the discussion to refer to a 
direct threat that cannot be eliminated 
“or reduced” through reasonable 
accommodation. This language is 
consistent with the regulatory definition 
of direct threat. (See § 1630.2(r), below.) 

Section 1630.2 Definitions 

Section 1630.2(h) Physical or Mental 
Impairment 

The Commission has amended the 
interpretive guidance accompanying 
§ 1630.2(h) to note that the definition of 
the term “impairment” does not include 
characteristic predisposition to illness or 
disease. 

In addition, the Commission has 
specifically noted in the interpretive 
guidance that pregnancy is not an 
impairment. This change responds to the 
numerous questions that the 
Commission has received concerning 
whether pregnancy is a disability 
c'"/ered by the ADA. Pregnancy, by 
itself, is not an impairment and is 
therefore not a disability. 

Section 1630.2(}) Substantially Limits 

The Commission has revised the 
interpretive guidance accompanying 
§ 1630.2(j) to make clear that the 
determination of whether an impairment 
substantially limits one or more major 
life activities is to be made without 
regard to the availability of medicines, 
assistive devices, or other mitigating 
measures. This interpretation is 
consistent with the legislative history of 
the ADA. See S. Rep. No. 118,101st 
Cong., 1st Sess. 23 (1989) (hereinafter 
referred to as Senate Report): H.R. Rep. 
No. 485 part 2,101st Cong., 2d Sess. 52 
(1990) (hereinafter referred to as House 
Labor Report): House Judiciary Report at 
28. The Commission has also revised the 
examples in the third paragraph of this 
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section's guidance. The examples now 
focus on the individual s capacity to 
perform major life activities rather than 
on the presence or absence of mitigating 
measures. These revisions respond to 
comments &x>m disability rights groups, 
which were concerned that the 
discussion could be misconstrued to 
exclude from ADA coverage individuals 
with disabilities who function well 
because of assistive devices or other 
mitigating measures. 

In an amendment to the paragraph 
concerning the factors to consider when 
determining whether an impairment is 
substantially limiting, the Commission 
has provided a second example of an 
impairment’s “impact” This example 
notes that a traumatic head injury's 
affect on cognitive functions is the 
“impact” of that impairment 

Many commenters addressed the 
provisions concerning the definition of 
“substantially limits” with respect to the 
major life activity of working 
(§ 1630.2(j)(3)J. Some employers 
generally supported the definition but 
argued that it should be applied 
narrowly. Other employers argued that 
the definition is too broad. Disability 
rights groups and individuals with 
disabilities, on the other hand, argued 
that the dehnition is too narrow, unduly 
limits coverage, and places an onerous 
burden on individuals seeking to 
establish that they are covert by the 
ADA. The Commission has responded to 
these comments by making a number of 
clarifications in this area. 

The Commission has revised 
§ 1630.2(jK3)(ii] and the accompanying 
interpretive guidance to note that the 
listed factors “may" be considered when 
determining whether an individual is 
substantially limited in working. This 
revision clarifies that the factors are 
relevant to, but are not required 
elements of. a showing of a substantia! 
limitation in working. 

Disability rights groups asked the 
Commission to clarify that 
“substantially limited in working” 
applies only when an individual is not 
substantially limited in any other major 
life activity. In addition, several other 
commenters indicated confusion about 
whether and when the ability to work 
should be considered when assessing if 
an individual has a disability. In 
response to these comments, the 
Commission has amended the 
interpretive guidance by adding a new 
paragraph clarifying the circumstances 
under which one should determine 
whether an individual is substantially 
limited in the major life activity of 
working. This paragraph makes clear 
that a determination of whether an 
individual is substantially limited in the 

ability to work should be made only 
when the individual is not disabled in 
any other major life activity. Thus, 
individuals need not establish that they 
are substantially limited in working if 
they already have established that they 
are, have a record of. or are regarded as 
being substantially limited in another 
major life activity. 

The proposed interpretive guidance in 
this area provided an example 
concerning a surgeon with a slight hand 
impairment. Several commenters 
expressed concern about this example. 
Many of these comments indicated that 
the example confused, rather than 
clarihed, the matter. The Commission, 
therefore, has deleted this example. To 
explain further the application of the 
“substantially limited in working” 
concept, the Commission has provided 
another example (concerning a 
commercial airline pilot] in the 
interpretive guidance. 

In addition, the Commission has 
clarified that the terms “numbers and 
types of jobs” (see § 1630.2(j)(3)(ii)(B)) 
and “numbers and types of other jobs" 
(see § 1630.2(j)(3)(iiJ(C)) do not require 
an onerous evidentiary showing. 

In the proposed Appendix, after the 
interpretive guidance accompanying 
§ 1630.2(1), the Commission included a 
discussion entitled “Frequently 
Disabling Impairments.” Many 
commenters expressed concern about 
this discussion. In response to these 
comments, and to avoid confusion, the 
Commission has revised the discussion 
and has deleted the list of frequently 
disabling impairments. The revised 
discussion now appears in the 
interpretive guidance accompanying 
§ 1630.2(j). 

Section 1630.2(1) Is Regarded as 
Having Such an Impairment 

Section 1630.2(1){3) has been changed 
to refer to “a substantially limiting 
impairment” rather than “such an 
impairment.” This change clariHes that 
an individual meets the definition of the 
term “disability” when a covered entity 
treats the individual as having a 
substantially limiting impairment. That 
is. § 1630.2(1)(3) refers to any 
substantially limiting impairment, rather 
than just to one of the impairments 
described in §§ 1630.2(1) (1) or (2). 

The proposed interpretive guidance on 
§ 1630.2(1) stated that, when determining 
whether an individual is regarded as 
substantially limited in working, "it 
should be assumed that all similar 
employers would apply the same 
exclusionary qualification standard that 
the employer barged with 
discrimination has used.” The 
Commission specifically requested 

comment on this proposal, and many 
commenters addressed this issue. The 
Commission has decided to eliminate 
this assumption and to revise the 
interpretive guidance. The guidance now 
explains that an individual meets the 
“regarded as" part of the definition of 
disability if he or she can show that a 
covered entity made an employment 
decision because of a perception of a 
disability based on “myth, fear, or 
stereotype.” This is consistent with the 
legislative history of the ADA. See 
House Judiciary Report at 30. 

Section 1630.2(m) Qualified Individual 
With a Disability 

UndCT the proposed part 1630, the first 
step in determining whether an 
individual with a disability is a qualified 
individual with a disability was to 
determine whether the individual 
"satisfies the requisite skill experience 
and education requirements of the 
employment position” the individual 
holds or desires. Many employers and 
employer groups asserted that the 
proposed regulation unduly limited job 
prerequisites to skill, experience, and 
education requirements and did not 
permit employers to consider other job- 
related qualifications. To clarify that the 
reference to skill experience, and 
education requirements was not 
intended to be an exhaustive list of 
permissible qualification requirements, 
the Commission has revised the phrase 
to include “skill, experience, education, 
and other job-related requirements.” 
This revision recognizes that other types 
of job-related requirements may be 
relevant to determining whether an 
individual is qualified for a position. 

Many individuals with disabilities and 
disability rights groups asked the 
Commission to emphasize that the 
determination of whether a person is a 
qualified individual with a disability 
must be made at the time of the 
employment action in question and 
cannot be based on speculation that the 
individual will become unable to 
perform the job in the future or may 
cause increased health insurance or 
workers’ compensation costs. The 
Commission has amended the 
interpretive guidance on § 1630.2(m) to 
reflect this point This guidance is 
consistent with the legislative history of 
the Act. See Senate Report at 26, House 
Labor Report at 55.136; House Judiciary 
Report at 34.71. 

Section 1630.2(n) Essential Functions 

Many employers and employer groups 
objected to the use of the terms 
“primary" and “intrinsic” in the 
definition of essential functions. To 
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avoid confusion about the meanings of 
“primary” and “intrinsic," the 
Commission has deleted these terms 
from the deHnition. The final regulation 
defines essential functions as 
“fundamental job duties” and notes that 
essential functions do not include the 
marginal functions of a position. 

The proposed interpretive guidance 
accompanying § 1630.2(n)(2)(ii) noted 
that one of the factors in determining 
whether a function is essential is the 
number of employees available to 
perform a job function or among whom 
the performance of that function can be 
distributed. The proposed guidance 
explained that “(t)his may be a factor 
either because the total number of 
employees is low. or because of the 
fluctuating demands of the business 
operations." Some employers and 
employer groups expressed concern that 
this language could be interpreted as 
requiring an assessment of whether a 
job function could be distributed among 
all employees in any job at any level. 
The Commission has amended the 
interpretive guidance on this factor to 
clarify that the factor refers only to 
distribution among “available” 
employees. 

Section 1630.2(n)(3) lists several kinds 
of evidence that are relevant to 
determining whether a particular job 
function is essential. Some employers 
and unions asked the Commission to 
recognize that collective bargaining 
agreements may help to identify a 
position’s essential functions. In 
response to these comments, the 
Commission has added “(t)he terms of a 
collective bargaining agreement” to the 
list. In addition, the Commission has 
amended the interpretive guidance to 
note specifically that this type of 
evidence is relevant to the 
determination of essential functions. 
This addition is consistent with the 
legislative history of the Act. See Senate 
Report at 32; House Labor Report at 63. 

ftoposed S 1630.2(n)(3) referred to the 
evidence on the list as evidence “that 
may be considered in determining 
whether a particular function is 
essential.” The Commission has revised 
this section to refer to evidence "of 
whether a particular function is 
essential. The Commission made this 
revision in response to concerns about 
the meaning of the phrase “may be 
considered.” In that regard, some 
commenters questioned whether the 
phrase meant that some of the listed 
evidence might not be considered when 
determining whether a function is 
essential to a position. This revision 
clarifies that all of the types of evidence 
on the list, when available, are relevant 

to the determination of a position’s 
essential functions. As the final rule and 
interpretive guidance make clear, the list 
is not an exhaustive list of all types of 
relevant evidence. Other types of 
available evidence may also be relevant 
to the determination. 

The Commission has amended the 
interpretive guidance concerning 
§ 1630.2(n)(3)(ii) to make clear that 
covered entities are not required to 
develop and maintain written job 
descriptions. Such job descriptions are 
relevant to a determination of a 
position’s essential functions, but they 
are not required by part 1630. 

Several commenters suggested that 
the Commission establish a rebuttable 
presumption in favor of the employer’s 
judgment concerning what functions are 
essential. The Commission has not done 
so. On that point, the Commission notes 
that the House Committee on the 
Judiciary specifically rejected an 
amendment that would have created 
such a presumption. See House Judiciary 
Report at 33-34. 

■Hie last paragraph of the interpretive 
guidance on § 1630.2(n] notes that the 
inquiry into what constitutes a position’s 
essential functions is not intended to 
second guess an employer’s business 
judgment regarding production 
standards, whether qualitative or 
quantitative. In response to several 
comments, the Commission has revised 
this paragraph to incorporate examples 
of qualitative production standards. 

Section 1630.2(o) Reasonable 
Accommodation 

The Commission has deleted the 
reference to undue hardship from the 
definition of reasonable 
accommodation. This is a teclmical 
change reflecting that undue hardship is 
a defense to, rather than an aspect of, 
reasonable accommodation. As some 
commenters have noted, a defense to a 
term should not be part of the term’s 
definition. Accordingly, we have 
separated the concept of undue hardship 
from the definition of reasonable 
accommodation. This change does not 
affect the obligations of employers or 
the rights of individuals with 
disabilities. Accordingly, a covered 
entity remains obligated to make 
reasonable accommodation to the 
known physical or mental limitations of 
an otherwise qualified individual with a 
disability unless to do so would impose 
an undue hardship on the operation of 
the covered entity’s business. See 
§ 1630.9. 

With respect to § 1630.2(o){l)(i), some 
commenters expressed confusion about 
the use of the phrase “qualified 
individual with a disability.” In that 

regard, they noted that the phrase has a 
specific definition under this part (see 
§ 1630.2(m)] and questioned whether an 
individual must meet that definition to 
request an accommodation with regard 
to the application process. The 
Commission has substituted the phrase 
“qualified applicant with a disability” 
for “qualified individual with a 
disability.” This change clarifies that an 
individual with a disability who 
requests a reasonable accommodation 
to participate in the application process 
must be eligible only with respect to the 
application process. 

The Commission has modified 
§ 1630.2(o)(l](iii] to state that 
reasonable accommodation includes 
modifications or adjustments that 
enable employees with disabilities to 
enjoy benefits and privileges that are 
“equal” to (rather than “the same” as) 
the benefits and privileges that are 
enjoyed by other employees. This 
change clarifies that such modifications 
or adjustments must ensure that 
individuals with disabilities receive 
equal access to the benefits and 
privileges afforded to other employees 
but may not be able to ensure that the 
individuals receive the same results of 
those benefits and privileges or 
precisely the same benefits and 
privileges. 

Many commenters discussed whether 
the provision of daily attendant care is a 
form of reasonable accommodation. 
Employers and employer groups 
asserted that reasonable 
accommodation does not include such 
assistance. Disability rights groups and 
individuals with disabilities, however, 
asserted that such assistance is a form 
of reasonable accommodation but that 
this part did not make that clear. To 
clarify the extent of the reasonable 
accommodation obligation with respect 
to daily attendant care, the Commission 
has amended the interpretive guidance 
on § 1630.2(o) to make clear that it may 
be a reasonable accommodation to 
provide personal assistants to help with 
specified duties related to the job. 

The Commission also has amended 
the interpretive guidance to note that 
allowing an individual with a disability 
to provide and use equipment, aids, or 
services that an employer is not 
required to provide may also be a form 
of reasonable accommodation. Some 
individuals with disabilities and 
disability rights groups asked the 
Commission to make this clear. 

The interpretive guidance points out 
that reasonable accommodation may 
include making non-work areas 
accessible to individuals with 
disabilities. Many commenters asked 
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the Commission to include rest rooms in 
the examples of accessible areas that 
may be required as reasonable 
accommodations. In response to those 
comments, the Commission has added 
rest rooms to the examples. 

In response to other comments, the 
Commission has added a paragraph to 
the guidance concerning job 
restructuring as a form of reasonable 
accommodation. Hie new paragraph 
notes that job restructuring may involve 
changing when or how an essential 
function is performed. 

Several commenters asked the 
Commission to provide additional 
guidance concerning the reasonable 
accommodation of reassignment to a 
vacant position. Specifically, 
commenters asked the Commission to 
clarify how long an employer must wait 
for a vacancy to arise when considering 
reassignment and to explain whether the 
employer is required to maintain the 
salary of an individual who is 
reassigned from a hi^er-paying position 
to a lower-paying one. The Commission 
has amend^ tiie discussion of 
reassignment to refer to reassignment to 
a position that is vacant ’‘within a 
reasonable amount of time * * * in light 
of the totality of the circumstances." In 
addition, die Commission has noted that 
an employer is not required to maintain 
the salaries of reassigned individuals 
with disabilities if it does not maintain 
the salaries of individuals who are not 
disabled. 

Section 1630.2fp) Undue Hardship 

The Commission has substituted 
“facility” or “facilities" for "site." or 
“sites" in $ 1630.2(p)(2) and has deleted 
the detioition of the term “site" Many 
employers and employer groups 
expressed concern about the use and 
meaning of the term “site.” The final 
regulation's use of the terms “facility" 
and “facilities” is consistent with the 
language of the statute. 

The Commission has amended the last 
paragraph of the* interpretive guidance 
accompanying § 1630.^] to note that 
when the cost of a requested 
accommodation would result in an 
undue hardship and outside funding is 
not available, an individual with a 
disability should be given the option of 
paying the portion of the cost that 
constitutes an undue hardship. This 
amendment is consistent with the 
legislative history of the Act. See Senate 
Report at 36: House Labor Report at 69. 

^veral employers and employer 
groups asked the Commission to expand 
the list of factors to be considered when 
determining if an accommodation would 
impose an undue hardship on a covered 
entity by adding another factor: The 

relationship of an accommodation’s cost 
to the value of the position at issue, as 
measured by the compensation paid to 
the holder ctf the position. Congress, 
however, specifically rejected this type 
of factor. See House Judiciary Report at 
41 (noting that the House Judiciaiy 
Committee rejected an amendment 
proposing that an accommodation 
costing more than ten percent of the 
employee's salary be treated as an 
undue hardship). The Commission, 
therefore, has not added this to the list. 

Section 1630.2(q) Qualification 
Standards 

The Commission has deleted the 
reference to direct threat from the 
definition of qualification standards. 
This revision is consistent with the 
revisions the Commission has made to 
§§ 163ai0 and 1630.15(b). (See 
discussion below.) 

Section 1630.2(r) Direct Threat 

Many disability rights groups and 
individuals with disabilities asserted 
that the definition of direct threat should 
not include a reference to the health or 
safety of the individual with a disability. 
They expressed concern that the 
reference to “risk to self’ would result in 
direct threat determinations that are 
based on negative stereotypes and 
paternalistic views about what is best 
for individuals with disabilities. 
Alternatively, the commenters asked the 
Commission to clarify that any 
assessment of risk must be based on the 
individual's present condition and not 
on speculation about the individual's 
future condition. They also asked the 
Commission to specify evidence other 
than medical knowledge that may be 
relevant to the determination of direct 
threat. 

The final regulation retains the 
reference to the health or safety of the 
individual with a disability. As the 
appendix notes, this is consistent with 
the legislative history of the ADA and 
the case law interpreting section 504 of 
the Rehabilitation Act 

To clarify the direct threat standard, 
the Commission has made four revisions 
to § 1630.2(r). First the Commission has 
amended the first sentence of the 
definition of direct threat to refer to a 
significant risk of substantial harm that 
cannot be eliminated “or reduced" by 
reasonable accommodation. This 
amendment clarifies that the risk need 
not be eliminated entirely to fall below 
the direct threat definition: instead, the 
risk need only be reduced to the level at 
which there no fonger exists a 
significant risk of substantial harm. In 
addition, the Commission has rephrased 
the second sentence of § 1630.2(r) to 

clarify that an employn’s direct threat 
standard must apply to all individuals, 
not just to indivfon^ with disabilities. 
Further, the Commission has made clear 
that a direct threat determination must 
be based on “an individualized 
assessment of the individual's present 
ability to safely perform the essential 
functions erf the job." This clarifies that 
a determination that employment of an 
individual would pose a direct threat 
must involve an i^vidualized inquiry 
and must be based on the individual's 
current condition. In addition, the 
Commission has added “the imminence 
of the potential harm" to the list of 
factors to be considnod when 
determining whether employment of an 
individual would pose a direct threat. 
This change clarifies that both the 
probability of harm end the imminence 
of harm are relevant to direct threat 
determinations. This definition of direct 
threat is consistent with the legislative 
history of the Act See Senate Report at 
27, House Labor Report at 56-57,73-75. 
House Judiciary Report at 45-46. 

Further, the Commission has amended 
the interpretive guidance rai § 1630.2(r) 
to highlight the individualized nature of 
the direct threat assessment. In addition, 
the Commission has cited examples of 
evidence other than medical knowledge 
that may be relevant to determining 
whether employment of an individual 
would pose a direct threat. 

Section 1630.3 Exceptions to the 
Definitions of “Disability" and 
“Qualified Individual With a 
Disability" 

Many commenters asked the 
Commission to clarify that the term 
“rehabilitation program" includes self- 
help groups. In response to these 
comments, the Commission has 
amended the interpretive guidance in 
this area to include a reference to 
professionally recognized self-help 
programs. 

The Commission has added a 
paragraph to the guidance on § 1630.3 to 
note that individuals who are not 
excluded under this provision from the 
definitions of the terms “disability” and 
“qualified individual with a disability" 
must still establish that they meet those 
definitions to be protected by part 1630. 
Several employers and employer groups 
asked the Commissior to clarify that 
individuals are not automatically 
covered by the ADA simply because 
they do not fall into one of the 
exclusions listed in this section. 

The proposed interpretive guidance on 
§ 1630.3 noted that ei^oyers are 
entitled to seek reasonable assurances 
that an individual is not currently 
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engaging in the illegal use of drugs. In 
that regard, the guidance stated, “It is 
essential that die individual o^er 
evidence, such as a drug test to prove 
that he or she is not currently engaging” 
in such use. Many commenters 
interpreted this guidance to require 
individuals to come forward with 
evidence even in the absence of a 
request by the employer. The 
Commission has revised the inteipretive 
guidance to clarify that such evidence is 
required only upon request. 

Section 16X16 Contractual or Other 

Arrangements 

The Commission has added a 
sentence to the first paragraph of the 
interpretive guidance on § 1630.6 to 
clarify that this section has no impact on 
whether one is a covered entity or 
employer as defined by { 1630.2. 

The proposed interpretive guidance on 
contractual or other relation^ips noted 
that § 1630.6 applied to parties on either 
side of the relationship. To illustrate this 
point, the guidance stated that “a copier 
company would be required to ensure 
the provision of any reasonable 
accommodation necessary to enable its 
copier service representative with a 
disability to service a client's machine.” 
Several employers objected to this 
example. In that respect, the 
commenters argued that the language of 
the example was too broad and coidd be 
interpreted as requiring employers to 
make all customers premises accessible. 
The Commission has revised this 
example to provide a clearer, more 
concrete indication of the scope of the 
reasonable accommodation obligations 
in this area. 

In addition, the Commission has 
clarified the interpretive guidance by 
noting that the existence of a 
contractual relationship adds no new 
obligations “under this part." 

Section 16368 Relationship or 

Association With an Individual With a 
Disability 

The Commission has added the 
phrase “or otherwise discriminate 
against” to § 1830.8. This change 
clarifies that harassment or any other 
form of discrimination against a 
qualified individual because of the 
known disability of a person with whom 
the individual has a relationship or an 
association is also a prohibited form of 
discrimination. 

The Commission has revised the first 
sentence of the interpretive guidance to 
refer to a person’s relationship or 
association with an individual who has 
a “known” disability. This revision 
makes the language of the interpretive 
guidance consistent with the language of 

the regulation. In addition, to reflect 
current, preferred terminology, the 
Commission has substituted the term 
“people who have AIDS" for the term 
“AIDS patients." Finally, the 
Commission has added a paragraph to 
clarify that this provision applies to 
discrimination in other employment 
privileges and benefits, such as health 
insurance benefits. 

Section 1830.9 Not Making Reasonable 

Accommodation 

Section 1630.9(c) provides that “(a) 
covered entity shall not be excused from 
the requirements of this part because of 
any failure to receive technical 
assistance * * Some employers 
asked the Commission to revise this 
section and to state that the failure to 
receive technical assistance is a defense 
to not providing reasonable 
accommodation. The Commission has 
not made the requested revision. Section 
1630.9(c} is consistent with section 
506(e) of the ADA, which states that the 
failure to receive technical assistance 
from the federal agencies that 
administer the ADA does not excuse a 
covered entity from compliance with the 
requirements of the Act 

The first paragraph of the interpretive 
guidance accompanying § 1630.9 notes 
that the reasonable accommodation 
obligation does not require employers to 
provide adjustments or modifications 
that are primarily for the personal use of 
the individual with a disability. The 
Commission has amended this guidance 
to clarify that employers may be 
required to provide items that are 
customarily personal-use items where 
the items are specifically designed or 
required to meet job-related needs. 

In addition, the Commission has 
amended the interpretive guidance to 
clarify that there must be a nexus 
between an individual's disability and 
the need for accommodation. Thus, the 
guidance notes that an individual with a 
disability is “otherwise qualified" if he 
or she is qualified for the job except 
that “because of the disability." the 
individual needs reasonable 
accommodation to perform the essential 
functions of the job. Similarly, the 
guidance notes ^at employers are 
required to accommodate only the 
physical or mental limitations “resulting 
from the disability" that are known to 
the employer. 

In response to commenters' requests 
for clarification, the Commission has 
noted that employers may require 
individuals with disabilities to provide 
documentation of the need for 
reasonable accommodation when the 
need for a requested accommodation is 
not obvious. 

In addition, the Commission has 
amended the last paragraph of the 
interpretive guidance on the “Process of 
Determining the Appropriate 
Reasonable Accommodation.'' This 
amendment clarifies that an employer 
must consider allowing an individual 
with a disability to provide his or her 
own accommodation if the individual 
wishes to do so. The employer, however, 
may not require the individual to 
provide the accommodation. 

Section 1630.10 Qualification 

Standards, Tests, and Other Selection 

Criteria 

The Commission has added the 
phrase “on the basis of disability" to 
§ 1630.10(a) to clarify that a selection 
criterion that is not job related and 
consistent with business necessity 
violates this section only when it 
screens out an individual with a 
disability (or a class of individuals with 
disabilities) on the basis of disability. 
That is, there must be a nexus between 
the exclusion and the disability. A 
selection criterion that screens out an 
individual with a disability for reasons 
that are not related to the disability 
does not violate this section. The 
Commission has made similar changes 
to the interpretive guidance on this 
section. 

Proposed § 1630.10(b) stated that a 
covered entity could use as a 
qualification standard the requirement 
that an individual not pose a direct 
threat to the health or safety of the 
individual or others. Many individuals 
with disabilities objected to the 
inclusion of the direct threat reference in 
this section and asked the Commission 
to clarify that the direct threat standard 
must be raised by the covered entity as 
a defense. In that regard, they 
specifically asked the Commission to 
move the direct threat provision from 
§ 1630.10 (qualification standards) to 
§ 1630.15 (defenses). The Commission 
has deleted the direct threat provision 
from § 1630.10 and has moved it to 
§ 1630.15. This is consistent with section 
103 of the ADA. which refers to defenses 
and states (in section 103(b)) that the 
term "qualification standards” may 
include a requirement that an individual 
not pose a direct threat 

Section 1630.11 Administration of 

Tests 

The Commission has revised the 
interpretive guidance concerning 
§ 1630.11 to clarify that a request for an 
alternative test format or other testing 
accommodation generally should be 
made prior to the administration of the 
test or as soon as the ndividual with a 
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disability becomes aware of the need for 
accommodation. In addition, the 
Commission has amended the last 
paragraph of the guidance on this 
section to note that an employer can 
require a written test of an applicant 
with dyslexia if the ability to read is 
“the sldll the test is designed to 
measure.” This language is consistent 
with the regulatory language, which 
refers to the skills a test purports to 
measure. 

Some commenters noted that certain 
tests are designed to measure the speed 
with which an applicant performs a 
function. In response to these comments, 
the Commission has amended the 
interpretive guidance to state that an 
employer may require an applicant to 
complete a test within a specified time 
frame if speed is one of the skills being 
tested. 

In response to comments, the 
Commission has amended the 
interpretive guidance accompanying 
§ 1630.14(a] to clarify that employers 
may invite applicants to request 
accommodations for taking tests. (See 
§ 1630.14(a), below.) 

Section 1630.12 Retaliation and 
Coercion 

The Commission has amended 
§ 1630.12 to clarify that this section also 
prohibits harassment. 

Section 1630.13 Prohibited Medical 
Examinations and Inquiries 

In response to the Commission’s 
request for comment on certain workers’ 
compensation matters, many 
commenters addressed whether a 
covered entity may ask applicants about 
their history of workers’ compensation 
claims. Many employers and employer 
groups argued that an inquiry about an 
individual’s workers’ compensation 
history is job related and consistent 
with business necessity. Disability rights 
groups and individuals with disabilities, 
however, asserted that such an inquiry 
could disclose the existence of a 
disability. In response to comments and 
to clarify this matter, the Commission 
has amended the interpretive guidance 
accompanying § 1630.13(a). The 
amendment states that an employer may 
not inquire about an individual’s 
workers’ compensation history at the 
pre-offer stage. 

The Commission has made a technical 
change to § 1630.13(b) by deleting the 
phrase “unless the examination or 
inquiry is shown to be job-related and 
consistent with business necessity” from 
the section. 'This change does not affect 
the substantive provisions of 
§ 1630.13(b). The Commission has 
incorporated the job-relatedness and 

business-necessity requirement into a 
new § 1630.14(c), which clariHes the 
scope of permissible examinations or 
inquiries of employees. (See § 1630.14(c), 
below.) 

Section 1630.14 Medical Examinations 
and Inquiries Specifically Permitted 

Section 1630.14(a) Acceptable Pre¬ 
employment Inquiry 

Proposed § 1630.14(a) stated that a 
covered entity may make pre¬ 
employment inquiries into an applicant’s 
ability to perform job-related functions. 
The interpretive guidance accompanying 
this section noted that an employer may 
ask an individual whether he or she can 
perform a job function with or without 
reasonable accommodation. 

Many employers asked the 
Commission to provide additional 
guidance in this area. Specifrcally, the 
commenters asked whether an employer 
may ask how an individual will perform 
a job function when the individual’s 
known disability appears to interfere 
with or prevent performance of job- 
related functions. To clarify this matter, 
the Commission has amended 
§ 1630.14(a) tq state that a covered 
entity “may ask an applicant to describe 
or to demonstrate how, with or without 
reasonable accommodation, the 
applicant will be able to perform job- 
related functions.” The Commission has 
amended the interpretive guidance 
accompanying § 1630.14(a) to reflect this 
change. 

Many commenters asked the 
Commission to state that employers may 
inquire, before tests are taken, whether 
candidates will require any reasonable 
accommodations to take the tests. They 
asked the Commission to acknowledge 
that such inquiries constitute 
permissible pre-employment inquiries. 
In response to these comments, the 
Commission has added a new paragraph 
to the interpretive guidance on 
§ 1630.14(a). This paragraph clarifres 
that employers may ask candidates to 
inform Uiem of the need for reasonable 
accommodation within a reasonable 
time before the administration of the 
test and may request documentation 
verifying the need for accommodation. 

The Commission has received many 
comments from law enforcement and 
other public safety agencies concerning 
the administration of physical agility 
tests. In response to those comments, 
the Commission has added a new 
paragraph clarifying that such tests are 
not medical examinations. 

Many employers and employer groups 
have asked the Conunission to discuss 
whether employers may invite 
applicants to self-identify as individuals 

with disabilities. In that regard, many of 
the commenters noted that section 503 
of the Rehabilitation Act imposes 
certain obligations on government 
contractors. 'The interpretive guidance 
accompanying S 1630.1(b) and (c) notes 
that “title I of the ADA would not be a 
defense to failing to collect information 
required to satisfy the affirmative action 
requirements of section 503 of the 
Rehabilitation Act.” To reiterate this 
point, the Commission has amended the 
interpretive guidance accompanying 
§ 1630.14(a) to note specifically ihat this 
section does not restrict employers from 
collecting information and inviting 
individuals to identify themselves as 
individuals with disabilities as required 
to satisfy the affirmative action 
requirements of section 503 of the 
Rehabilitation Act. 

Section 1630.14(b) Employment 
Entrance Examinations 

Section 1630.14(b) has been amended 
to include the phrase “(and/or inquiry)’’ 
after references to medical 
examinations. Some commenters were 
concerned that the regulation as drafted 
prohibited covered entities from making 
any medical inquiries or administering 
questionnaires that did not constitute 
examinations. 'This change clarifies that 
the term “employment entrance 
examinations” includes medical 
inquiries as well as medical 
examinations. 

Section 1630.14(b)(2) has been revised 
to state that the results of employment 
entrance examinations “shall not be 
used for any purpose inconsistent with 
this part.” This language is consistent 
with the language used in § 1630.14(c)(2). 

The second paragraph of the proposed 
interpretive guidance on this section 
referred to “relevant” physical and 
psychological criteria. Some 
commenters questioned the use of the 
term “relevant” and expressed concern 
about its meaning. The Commission has 
deleted this term from the paragraph. 

Many commenters addressed the 
confidentiality provisions of this section. 
They noted that it may be necessary to 
disclose medical information in defense 
of workers’ compensation claims or 
during the course of other legal 
proceedings. In addition, they pointed 
out that the workers’ compensation 
offices of many states request such 
information for the administration of 
second-injury funds or for other 
administrative purposes. 

The Commission has revised the last 
paragraph of the interpretive guidance 
on S 1630.14(b) to reflect that the 
information obtained during a permitted 
employment entrance examination or 
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inquiry may be used only “in a manner 
not inconsistent with this part." In 
addition, the Commission has added 
language clarifying that it is permissible 
to submit the L^ormation to state 
workers’ compensation o^ces. 

Several commenters asked the 
Commission to darify whether 
information obtained &om employment 
entrance examinations and inquiries 
may be used for insurance purposes. In 
response to these conunents, the 
Commission has noted in the 
interpretive guidance that such 
information may be used for insurance 
purposes described in § 1630.18(f). 

Section 1630.14(c) Examination of 
Employees 

The Commission has added a new 
§ 1630.14(c), Examination of employees, 
that darifies the scope of permissible 
medical examinations and inquiries. 
Several employers and employer groups 
expressed concern that the proposed 
version of part 1630 did not make it 
clear that covered entities may require 
employee medical examinations, such as 
fitness-for-duty examinations, that are 
job related and consistent with business 
necessity. New S 1630.14(c) clarifies this 
by expressly permitting covered entities 
to require employee m^ical 
examinations and inquiries that are job 
related and consistent with business 
necessity. The information obtained 
from such examinations or inquiries 
must be treated as a confidential 
medical record. This section also 
incorporates the last sentence of 
proposed i 1630.14(c). The remainder of 
proposed § 1630.14(c) has become 
§ 1630.14(d). 

To comport with this technical change 
in the regulation, the Commission has 
made corresponding changes in the 
interpretive guidance. Thus, the 
Commission has moved the second 
paragraph of the proposed guidance on 
§ 1630.13(b} to the guidance on 
§ 1630.14(c). In addition, the 
Commission has reworded the 
paragraph to note that this provision 
permits (rather than does not prohibit) 
certain medical examinations and 
inquiries. 

Some commenters asked the 
Commission to clarify whether 
employers may make inquiries or 
require medical examinations in 
connection with the reasonable 
accommodation process. The 
Commission has noted in the 
interpretive guidance .that such inquiries 
and examinations are permissible when 
they are necessary to the reasonable 
accommodation process described in 
this part. 

Section 1630,15 Defenses 

The Commission has added a 
sentence to the interpretive guidance on 
§ 1630.15(a] to clarify that the assertion 
that an insurance plan does not cover an 
individual’s disability or that the 
disability would cause increased 
insurance or workers’ compensation 
costs does not constitute a legitimate, 
nondiscriminatory reason for disparate 
treatment of an individual with a 
disability. This clarification, made in 
response to many comments from 
individuals with disabilities and 
disability rights groups, is consistent 
with the legislative history of the ADA. 
See Senate Report at 85; House Labor 
Report at 136; House Judiciary Report at 
71. 

The Commission has amended 
§ 1630.15(b) by stating that the term 
“qualification standard” may include a 
requirement that an individual not pose 
a direct threat. As noted above, this is 
consistent widi section 103 of the ADA 
and responds to many comments from 
individuals with disabilities. 

The Commission has made a technical 
correction to § 1630.15(c) by changing 
the phrase “an individual or class of 
individuals with disabilities” to “an 
individual with a disability or a class of 
individuals with disabilities.” 

Several employers and employer 
groups asked the Commission to 
acknowledge that undue hardship 
considerations about reasonable 
accommodations at temporary work 
sites may be different from the 
considerations relevant to permanent 
work sites. In response to these 
comments, the Commission has 
amended the interpretive guidance on 
§ 1630.15(d) to note that an 
accommodation that poses an undue 
hardship in a particular job setting, such 
as a temporary construction site, may 
not pose an undue hardship in another 
setting. This guidance is consistent with 
the legislative history of the ADA. See 
House Labor Report at 69-70; House 
Judiciary Report at 41-42. 

The Commission also has amended 
the interpretive guidance to note that the 
terms of a collective bargaining 
agreement may be relevant to the 
determination of whether a requested 
accommodation would pose an imdue 
hardship on the operation of a covered 
entity's business. This amendment, 
which responds to commenters’ requests 
that the Commission recognize the 
relevancy of collective bargaining 
agreements, is consistent with the 
legislative history of the Act. See Senate 
Report at 32; House Labor Report at 63. 

Section 1630.2(p)(2)(v) provides that 
the impact of an accommodation on the 

ability of other employees to perform 
their duties is one of fte factors to be 
considered when determining whether 
the accommodation would impose an 
undue hardship on a covered entity. 
Many commenters addressed whether 
an accommodation’s impact on the 
morale of other employees may be 
relevant to a determination of undue 
hardship. Some employers and employer 
groups asserted that a negative impact 
on employee morale should be 
considered an undue hardship. 
Disability rights groups and individuals 
with disabilities, however, argued that 
undue hardship determinations must not 
be based on the morale of other 
employees. It is the Commission’s view 
that a negative effect on morale, by 
itself, is not sufficient to meet the undue 
hardship standard. Accordingly, the 
Commission has noted in the guidance 
on § 1630.15(d) that an employer cannot 
establish undue hardship by showing 
only that an accommodation would have 
a negative impact on employee morale. 

Section 1630.16 Specific Activities 
Permitted 

The Commission has revised the 
second sentence of the interpretive 
guidance on § 1630.16(b) to state that an 
employer may hold individuals with 
alcoholism and individuals who engage 
in the illegal use of drugs to the same 
performance and conduct standards to 
which it holds “all of its” other 
employees. In addition, the Commission 
has deleted the term “otherwise” from 
the third sentence of the guidance. 
These revisions clarify that employers 
may hold all employees, disabled 
(induding those disabled by alcoholism 
or drug addiction) and nondisabled, to 
the same performance and conduct 
standards. 

Many commenters asked the 
Commission to clarify that the drug 
testing provisions of S 1630.18(c) pertain 
only to tests to determine the illegal use 
of drugs. Accordingly, the Commission 
has amended $ 1630.16(c)(1) to refer to 
the administration of "such" drug tests 
and § 1630.16(c)(3) to refer to 
information obtained from a “test to 
determine the illegal use of drugs.” We 
have also made a change in the 
grammatical structure of the last 
sentence of § 1630.16(c)(1). We have 
made similar changes to the 
corresponding section of the interpretive 
guidance. In addition, the Commission 
has amended the interpretive guidance 
to state that such tests are neither 
encouraged, “authorized,” nor 
prohibited. This amendment conforms 
the language of the guidance to the 
language of 5 1630.16(c)(1). 
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The Commission has revised 
§ 1630.16(e)(1) to refer to communicable 
diseases that “are” (rather than “may 
be”) transmitted through the handling of 
food. Several commenters asked the 
Commission to make this technical 
change, which adopts the statutory 
language. 

Several commenters also asked the 
Commission to conform the language of 
proposed S 1630.16(f) (1) and (2) to the 
language of sections 501(c) (1) and (2) of 
the Act. The Commission has made this 
change. Thus, § 1630.16(f) (1) and (2) 
now refer to risks that are “not 
inconsistent with State law.” 

Executive Order 12291 and Regulatory 
Flexibility Act 

The Commission published a 
Preliminary Regulatory Impact Analysis 
on Febmary 28.1991 (56 FR 8578). Based 
on the Preliminary Regulatory Impact 
Analysis, the Commission certifies that 
this final rule will not have a significant 
economic impact on a substantial 
number of small business entities. The 
Commission is issuing this final rule at 
this time in the absence of a Final 
Regxilatory Impact Analysis in order to 
meet the statutory deadline. The 
Commission’s Preliminary Regulatory 
Impact Analysis was based upon 
existing data on the costs of reasonable 
accommodation. The Commission 
received few comments on this aspect of 
its rulemaking. Because of the 
complexity inherent in assessing the 
economic costs and benefits of this rule 
and the relative paucity of data on this 
issue, the Commission will further study 
the economic impact of the regulation 
and intends to issue a Final Regulatory 
Impact Analysis prior to January 1.1992. 
As indicated above, the fteliminary 
Regulatory Impact Analysis was 
published on February 28,1991 (56 FR 
8578) for comment. The Commission will 
also provide a copy to the public upon 
request by calling the Commission’s 
Office of Communications and 
Legislative Affairs at (202) 663-4900. 
Commenters are urged to provide 
additional information as to the costs 
and benefits associated with this rule. 
This will further facilitate the 
development of a Final Regulatory 
Impact Analysis. Comments must be 
received by September 26,1991. Written 
comments should be submitted to 
Frances M. Hart, Executive Officer, 
Executive Secretariat, Equal 
Employment Opportunity Commission, 
1801 “L” Street, NW., Washington, DC 
20507. 

As a convenience to commenters, the 
Executive Secretariat will accept public 
co.minents transmitted by facsimile 
(‘ FAX”) machine. "The telephone 

number of the FAX receiver is (202) 663- 
4114. (This is not a toll-free number). 
Only public comments of six or fewer 
pages will be accepted via FAX 
transmittal. This limitation is necessary 
in order to assure access to the 
equipment. Comments sent by FAX in 
excess of six pages will not be accepted. 
Receipt of FAX transmittals will not be 
acknowledged, except that the sender 
may request confimation of receipt by 
calling the Executive Secretariat Staff at 
(202) 663-4078. (This is not a toll-free 
number). 

Comments received will be available 
for public inspection in the EEOC 
Library, room 6502, by appointment 
only, from 9 a.m. to 5 p.m., Monday 
through Friday except legal holidays 
from October 15,1991, until the Final 
Regulatory Impact Analysis is 
published. Persons who need assistance 
to review the comments will be 
provided with appropriate aids such as 
readers or print magnifiers. To schedule 
an appointment call (202) 663-4630 
(voice), (202) 663-4630 (TOD). 

List of Subjects in 29 CFR Part 1630 

Equal employment opportunity. 
Handicapped, Individuals with 
disabilities. 

For the Commission, 
Cvan ). Kemp, Jr., 
Chairman. 

Accordingly, 29 CFR chapter XIV is 
amended by adding part 1630 to read as 
follows: 

PART 1630~REGULATIONS TO 
IMPLEMENT THE EQUAL 
EMPLOYMENT PROVISIONS OF THE 
AMERICANS WITH DISABILITIES ACT 

Sec. 

1630.1 Purpose, applicability, and 
construction. 

1630.2 Definitions. 
1630.3 Exceptions to the definitions of 

“Disability” and “Qualified Individual 
with a Disability." 

1330.4 Discrimination prohibited. 
1630.5 Limiting, segregating, and classifying. 
1630.6 Contractual or other arrangements. 
1630.7 Standards, criteria, or methods of 

administration. 
1630.8 Relationship or association with an 

individual with a disability. 
1530.9 Not making reasonable 

accommodation. 
1630.10 Qualification standards, tests, end 

other selection criteria. 
1630.11 Administration of tests. 
1630.12 Retaliation and coercion. 
1630.13 Prohibited medical examinations 

and inquiries. 
1530.14 Medical examinations and inquiries 

specifically permitted. 
1630.15 Defenses. 
1630.16 Specific activities permitted. 

Appendix to Part 1630—Interpretive 
Guidance on Title I of the Americans with 
Disabilities Act 

Authority: 42 U.S.C. 12116. 

§ 1630.1 Purpose, applicability, and 
construction. 

(a) Purpose. The purpose of this part 
is to implement title I of the Americans 
with Disabilities Act (42 U.S.C. 12101, et 
seq.) (ADA), requiring equal 
employment opportunities for qualified 
individuals with disabilities, and 
sections 3(2), 3(3), 501, 503, 506(e), 508, 
510, and 511 of the ADA as those 
sections pertain to the employment of 
qualified individuals with disabilities. 

(b) Applicability. This part applies to 
“covered entities” as defined at 
§ 1630.2(b). 

(c) Construction.—(1) In general. 
Except as otherwise provided in this 
part, this part does not apply a lesser 
standard than the standards applied 
under title V of the Rehabilitation Act of 
1973 (29 U.S.C. 79(>-794a), or the 
regulations issued by Federal agencies 
pursuant to that title. 

(2) Relationship to other laws. This 
part does not invalidate or limit the 
remedies, rights, and procedures of any 
Federal law or law of any State or 
political subdivision of any State or 
jurisdiction that provides greater or 
equal protection for the rights of 
individuals with disabilities than are 
afforded by this part. 

§ 1630.2 Definitions. 

(a) Commission means the Equal 
Employment Opportunity Commission 
established by section 705 of the Civil 
Rights Act of 1964 (42 U.S.C. 2000e-4). 

(b) Covered Entity means an 
employer, employment agency, labor 
organization, or joint labor management 
committee. 

(c) Person, labor organization, 
employment agency, commerce and 
industry affecting commerce shall have 
the same meaning given those terms in 
section 701 of the Civil Rights Act of 
1964 (42 U.S.C, 2000e). 

(d) State means each of the several 
States, the District of Columbia, the 
Commonw^ealth of Puerto Rico, Guam, 
American Samoa, tlie Virgin Islands, the 
Trust Territory of the Pacific Islands, 
and the Commonwealth of the Northern 
Mariana Islands. 

(e) Employer.—(1) In general. The 
term employer means a person engaged 
in an industry affecting commerce who 
has 15 or more employees for each 
working day in each of 20 or more 
calendar weeks in the current or 
preceding calendar year, and any agent 
of such person, except that, from July 26, 
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1992 through July 25,1994, an employer 
means a person engaged in an industry 
affecting commerce who has 25 or more 
employees for each working day in each 
of 20 or more calendar weeks in the 
current or preceding year and any agent 
of such person. 

(2) Exceptions. The term employer 
does not include— 

(i) The United States, a corporation 
wholly owned by the government of the 
United States, or an Indian tribe; or 

(ii) A bona Hde private membership 
club (other than a labor organization) 
that is exempt from taxation under 
section 501 (c) of the Internal Revenue 
Code of 1986. 

(f) Employee means an individual 
employed by an employer. 

(g) Disability means, with respect to 
an individual— 

(1) A physical or mental impairment 
that substantially limits one or more of 
the major life activities of such 
individual; 

(2) A record of such an impairment; or 
(3) being regarded as having such an 

impairment 

(See S 1630.3 for exceptions to this 
definition). 

(h) Physical or mental impairment 
means: 

(1) Any physiological disorder, or 
condition, cosmetic dishgurement or 
anatomical loss affecting one or more of 
the following body systems: 
neurological, musculoskeletal, special 
sense organs, respiratory (including 
speech organs), cardiovascular, 
reproductive, digestive, genito-urinary, 
hemic and lymphatic, skin, and 
endocrine; or 

(2) Any mental or psychological 
disorder, such as mental relaxation, 
organic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. 

(i) Major Life Activities means 
functions such as caring for oneself, 
performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working. 

(j) Substantially limits—(1) The term 
substantially limits means: 

(1) Unable to perform a major life 
activity that the average person in the 
general population can perform; or 

(ii) Significantly restricted as to the 
condition, manner or duration under 
which an individual can perform a 
particular major life activity as 
compared to die condition, manner, or 
duration under which the average 
person in the general population can 
perform that same major life activity. 

(2) Hie following factors should be 
considered in determining whether an 
individual is substantially limited in a 
major life activity: 

(i) The nature and severity of the 
impairment; 

(ii) The duration or expected duration 
of the impairment; and 

(iii) The permanent or long term 
impact, or the expected permanent or 
long term impact of or resulting from the 
impairment 

(3) With respect to the major life 
activity of working— 

(i) The term substantially limits 
means significantly restricted in the 
ability to perform either a class of jobs 
or a broad range of jobs in various 
classes as compared to the average 
person having comparable training, 
skills and abilities. The inability to 
perform a single, particular job does not 
constitute a substantial limitation in the 
major life activity of working. 

(ii) In addition to the factors listed in 
paragraph (j)(2) of this section, the 
following factors may be considered in 
determining whether an individual is 
substantially limited in the major life 
activity of "working": 

(A) Hie geographical area to which 
the individual has reasonable access; 

(B) The job from which the individual 
has been disqualiHed because of an 
impairment, and the number and types 
of jobs utilizing similar training, 
knowledge, skills or abilities, within that 
geographical area, foom which the 
individual is also disqualihed because 
of the impairment (class of jobs); and/or 

(C) The job from which the individual 
has been disqualified because of an 
impairment, and the number and types 
of other jobs not utilizing similar 
training, knowledge, skills or abilities, 
within that geographical area, from 
which the individual is also disqualified 
because of the impairment (broad range 
of jobs in various classes). 

(k) Has a record of such impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activities. 

(l) Is regarded as having such an 
impairment means: 

(1) Has a physical or mental 
impairment that does not substantially 
limit major life activities but is treated 
by a covered entity as constituting such 
limitation; 

(2) Has a physical or mental 
impairment that substantially limits 
major life activities only as a result of 
the attitudes of others toward such 
impairment; or 

(3) Has none of the impairments 
dehned in paragraphs (h) (1) or (2) of 
this section but is treated by a covered 
entity as having a substantially limiting 
impairment. 

(m) Qualified individual with a 
disability means an individual with a 

disability who satisfies the requisite 
skill, experience, education and other 
job-related requirements of the 
employment position such individual 
holds or desires, and who, with or 
without reasonable accommodation, can 
perform the essential functions of such 
position. (See § 1630.3 for exceptions to 
this dehnition). 

(n) Essential functions.—(1) In 
general. The term essential functions 
means the fundamental job duties of the 
employment position the individual with 
a disability holds or desires. The term 
“essential functions” does not include 
the marginal functions of the position. 

(2) A job function may be considered 
essential for any of several reasons, 
including but not limited to the 
following: 

(i) The function may be essential 
because the reason the position exists is 
to perform that function; 

(ii) The function may be essential 
because of the limited number of 
employees available among whom the 
performance of that job function can be 
distributed; and/or 

(iii) The function may be highly 
specialized so that the incumbent in the 
position is hired for his or her expertise 
or ability to perform the particular 
function. 

(3) Evidence of whether a particular 
function is essential includes, but is not 
limited to: 

(i) The employer’s judgment as to 
which functions are essential; 

(ii) Written job descriptions prepared 
before advertising or interviewing 
applicants for the job; 

(iii) The amount of time spent on the 
job performing the fimction; 

(iv) The consequences of not requiring 
the incumbent to perform the function: 

(v) The terms of a collective 
bargaining agreement; 

(vi) The work experience of past 
incumbents in the job: and/or 

(vii) The current work experience of 
incumbents in similar jobs. 

(o) Reasonable accommodation. (1) 
The term reasonable accommodation 
means: 

(i) Modifications or adjustments to a 
job application process that enable a 
qualified applicant with a disability to 
be considered for the position such 
qualihed applicant desires; or 

(ii) Modifications or adjustments to 
the work environment, or to the manner 
or circumstances under which the 
position held or desired is customarily 
performed, that enable a qualified 
individual with a disability to perform 
the essential functions of that position; 
or 



35736 Federal Register / Vol. 56. No. 144 / Friday, July 26. 1991 / Rules and Regulations 

(Hi) Modifications or adjustments that 
enable a covered entity’s employee with 
a disability to enjoy equal benefits and 
privileges of emplo}mient as are enjoyed 
by its other similarly situated employees 
without disabilities. 

(2) Reasonable accommodation may 
include but is not limited to: 

(1) Making existing facilities used by 
employees readily accessible to and 
usable by individuals with disabilities; 
and 

(ii) Job restructuring; part-time or 
modified work schedules; reassignment 
to a vacant position; acquisition or 
modifications of equipment or devices; 
appropriate adjustment or modifications 
of examinations, training materials, or 
policies; the provision of qualified 
readers or interpreters; and other similar 
accommodations for individuals with 
disabilities. 

(3) To determine the appropriate 
reasonable accommodation it may be 
necessary for the covered entity to 
initiate an informal, interactive process 
with the qualified individual with a 
disability in need of the accommodation. 
This process should identify the precise 
limitations resulting fiY)m the disability 
and potential reasonable 
accommodations that could overcome 
those limitations. 

(p) Undue hardship—(1) In general. 
Undue hardship means, with respect to 
the provision of an accommodation, 
significant difficulty or expense incurred 
by a covered entity, when considered in 
li^t of the factors set forth in paragraph 
(p)(2) of this section. 

(2) Factors to be considered. In 
determining whether an accommodation 
would impose an undue hardship on a 
covered entity, factors to be considered 
include: 

(i) The nature and net cost of the 
accommodation needed under this part, 
taking into consideration the availability 
of tax credits and deductions, and/or 
outside funding; 

(ii) The overall financial resources of 
the facility or facilities involved in the 
provision of the reasonable 
accommodation, the number of persons 
employed at such facility, and the effect 
on expenses and resources; 

(iii) The overall financial resources of 
the covered entity, the overall size of the 
business of the covered entity with 
respect to the number of its employees, 
and the number, type and location of its 
facilities; 

(iv) The type of operation or 
operations of the covered entity, 
including the composition, structure and 
functions of the workforce of such 
entity, and the geographic separateness 
and administrative or fiscal relationship 

of the facility or facilities in question to 
the covered entity; and 

(v) The impact of the accommodation 
upon the operation of the facility, 
including the impact on the ability of 
other employees to perform their duties 
and the impact on the facility's ability to 
conduct business. 

(q) Qualification standards means the 
personal and professional attributes 
including the skill, experience, 
education, physical, medical, safety and 
other requirements established by a 
covered entity as requirements which an 
individual must meet in order to be 
eligible for the position held or desired. 

(r) Direct Threat means a significant 
risk of substantial harm to the health or 
safety of the individual or others that 
cannot be eliminated or reduced by 
reasonable accommodation. The 
determination that an individual poses a 
"direct threat” shall be based on an 
individualized assessment of the 
individual's present ability to safely 
perform the essential functions of the 
job. This assessment shall be based on a 
reasonable medical judgment that relies 
on the most current medical knowledge 
and/or on the best available objective 
evidence. In determining whether an 
individual would pose a direct threat, 
the factors to be considered include: 

(1) The duration of the risk; 
(2) The nature and severity of the 

potential harm; 
(3) The likelihood that the potential 

harm will occur; and 
(4) The imminence of the potential 

harm. 

§ 1630.3 Exceptions to the definitions of 
“Disability” and “QuaiHied Indivkhitf with a 
Disability." 

(a) The terms disability and qualified 
individual with a disability do not 
include individuals currently engaging in 
the illegal use of drugs, when the 
covered entity acts on the basis of such 
use. 

(1) Drug means a controlled 
substance, as defined in schedules 1 
through V of Section 202 of the 
Controlled Substances Act (21 U.S.C 
812) 

(2) Illegal use of drugs means the use 
of drugs the possession or distribution of 
which is unlawful under the Controlled 
Substances Act, as periodically updated 
by the Food and Drug Administration. 
This term does not include the use of a 
drug taken under the supervision of a 
licensed health care professional, or 
other uses authorized by the Controlled 
Substances Act or other provisions of 
Federal law. 

(b) However, the terms disability and 
qualified individual with a disability 
may not exclude an individual who: 

(1) Has successfully completed a 
supervised drug rehabilitation program 
and is no longer engaging in the illegal 
use of drugs, or has o^erwise been 
rehabilitated successfully and is no 
longer engaging in the illegal use of 
drugs; or 

(2) Is participating in a supervised 
rehabilitation program and is no longer 
engaging in such use; or 

(3) Is erroneously regarded as 
engaging in such use, but is not engaging 
in such use. 

(c) It shall not be a violation of this 
part for a covered entity to adopt or 
administer reasonable policies or 
procedures, including but not limited to 
drug testing, designed to ensure that an 
individual described in paragraph (b) (1) 
or (2) of this section is no longer 
engaging in the illegal use of drugs. (See 
§ 1630.16(c) Drug testing). 

(d) Disability does not include: 
(1) Transvestism, transsexualism, 

pedophilia, exhibitionism, voyeurism, 
gender identity disorders not resulting 
from physical impairments, or other 
sexual behavior disorders: 

(2) Compulsive gambling, 
kleptomania, or pyromania; or 

(3) Psychoactive substance use 
disorders resulting fi-om current illegal 
use of drugs. 

(e) Homosexuality and bisexuality are 
not impairments and so are not 
disabilities as defined in this part. 

§ 1630.4 Discrimination prohibited. 

It is unlawful for a covered entity to 
discriminate on the basis of disability 
against a qualified individual with a 
disability in regard to: 

(a) Recruitment, advertising, and job 
application procedures; 

(b) Hiring, upgrading, promotion, 
award of tenure, demotion, transfer, 
layoff, termination, right of return from 
layoff, and rehiring; 

(c) Rates of pay or any other form of 
compensation and changes in 
compensation; 

(d) Job assignments, job 
classifications, organizational 
structures, position descriptions, lines ot 
progression, and seniority lists; 

(e) Leaves of absence, sick leave, or 
any other leave; 

(f) Fringe benefits available by virtue 
of employment, whether or not 
administered by the covered entity; 

(g) Selection and financial support for 
training, including: apprenticeships, 
professional meetings, conferences and 
other related activities, and selection for 
leaves of absence to pursue training; 

(h) Activities sponsored by a covered 
entity including social and recreational 
programs; and 
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(i) Any other term, condition, or 
privilege of employment 

The term discrimination includes, but is 
not limited to, the acts described in 
§§ 1630.5 through 1630.13 of this part. 

§ 1630.5 Limiting segregating, and 
classifying. 

It is imlawful for a covered entity to 
limit segregate, or classify a job 
applicant or employee in a way that 
adversely affects his or her employment 
opportunities or status on the basis of 
disability. 

§ 1630.6 Contractual or other 
arrangements. 

(a) In general. It is unlawful for a 
covered entity to participate in a 
contractual or other arrangement or 
relationship that has the effect of 
subjecting the covered entity's own 
qualified applicant or employee with a 
disability to the discrimination 
prohibited by this part. 

(b) Contractual or other arrangement 
defined. The phrase contractual or other 
arrangement or relationship includes, 
but is not limited to, a relationship with 
an employment or referral agency; labor 
union, including collective bargaining 
agreements: an organization providing 
fringe benefits to an employee of the 
covered entity; or an organization 
providing training and apprenticeship 
programs. 

(c) Application. This section applies to 
a covert entity, with respect to its own 
applicants or employees, whether the 
entity offered the contract or initiated 
the relationship, or whether the entity 
accepted the contract or acceded to the 
relationship. A covered entity is not 
liable for the actions of the other party 
or parties to the contract which only 
affect that other party’s employees or 
applicants. 

§ 1630.7 Standards, criteria, or methods of 
administration. 

It is unlawful for a covered entity to 
use standards, criteria, or methods of 
administration, which cue not job- 
related and consistent with business 
necessity, and: 

(a) That have the effect of 
discriminating on the basis of disability: 
or 

(b) That perpetuate the discrimination 
of others who are subject to common 
administrative control. 

§ 1630lI Relationship or association with 
an intividuai with a cNsabiltty. 

It is imlawful for a covered entity to 
exclude or deny equal jobs or benefits 
to, or otherwise discriminate against, a 
qualified individual because of the 
known disability of an individual with 
whom the qualified individual is known 

to have a family, business, social or 
other relationship or association. 

§ 1630.9 Not making reasonable 
accommodation. 

(a) It is unlawful for a covered entity 
not to make reasonable accommodation 
to the known physical or mental 
limitations of an otherwise qualified 
applicant or employee with a disability, 
unless such covered entity can 
demonstrate that the accommodation 
would impose an undue hardship on the 
operation of its business. 

(b) It is unlawful for a covered entity 
to deny employment opportimities to an 
otherwise qualified job applicant or 
employee with a disability based on the 
need of such covered entity to make 
reasonable accommodation to such 
individual's physical or mental 
impairments. 

(c) A covered entity shall not be 
excused firom the requirements of this 
part because of any failure to receive 
technical assistance authorized by 
section 506 of the ADA, including any 
failure in the development or 
dissemination of any technical 
assistance manual authorized by that 
Act. 

(d) A qualified individual with a 
disability is not required to accept an 
accommodation, aid, service, 
opportunity or benefit which such 
qualified individual chooses not to 
accept. However, if such individual 
rejects a reasonable accommodation, 
aid. service, opportunity or benefit that 
is necessary to enable the individual to 
perform the essential functions of the 
position held or desired, and cannot, as 
a result of that rejection, perform the 
essential functions of the position, the 
individual will not be considered a 
qualified individual with a disability. 

§ 1630.10 Qualification standards, tests, 
and other selection crtterta. 

It is unlawful for a covered entity to 
use qualification standards, employment 
tests or other selection criteria that 
screen out or tend to screen out an 
individual with a disability or a class of 
individuals with disabilities, on the 
basis of disability, unless the standard, 
test or other selection criteria, as used 
by the covered entity, is shown to be 
job-related for the position in question 
and is consistent with business 
necessity. 

§ 1630.11 Administration of tasts. 

It is unlawful for a covered entity to 
fail to select and administer tests 
concerning employment in the most 
effective manner to ensure that, when a 
test is administered to a job applicant or 
employee who has a disability that 

impairs sensory, manual or speaking 
skills, the test results accurately reflect 
the skills, aptitude, or whatever other 
factor of the appUcant or employee that 
the test purports to measure, rather than 
reflecting the impaired sensory, manual, 
or speaking skills of such employee or 
applicant (except where such sl^s are 
the factors that the test purports to 
measure). 

§ 1630.12 Retaliation and coercion. 

(a) Retaliation. It is unlawful to 
discriminate against any individual 
because that individual has opposed 
any act or practice made unlav^l by 
this part or because that individual 
made a charge, testified, assisted, or 
participated in any manner in an 
investigation, proceeding, or hearing to 
enforce any provision contained in this 
part. 

(b) Coercion, interference or 
intimidation. It is unlawful to coerce, 
intimidate, threaten, harass or interfere 
with any individual in the exercise or 
enjojrment of, or because that individual 
aided or encouraged any other 
individual in the exercise of, any right 
granted or protected by this part. 

§ 1630.13 Prohibited meifical examinations 
and inquiries. 

(a) Pre-employment examination or 
inquiry. Except as permitted by 
§ 1630.14, it is unlawful for a covered 
entity to conduct a medical examination 
of an applicant or to make inquiries as 
to whether an applicant is an individual 
with a disability or as to the nature or 
severity of such disability. 

(b) Examination or inquiry of 
employees. Except as permitted by 
§ 1630.14, it is unlawful for a covered 
entity to require a medical examination 
of an employee or to make inquiries as 
to whether an employee is an individual 
with a disability or as to the nature or 
severity of such disability. 

§ 1630.14 Medical examinations and 
Inquiries specifically permitted. 

(a) Acceptable pre-employment 
inquiry. A covered entity may make pre- 
emplojment inquiries into the ability of 
an applicant to perform job-related 
functions, and/or may ask an applicant 
to describe or to demonstrate how, with 
or without reasonable accommodation, 
the applicant will be able to perform 
job-related functions. 

(b) Employment entrance 
examination. A covered entity may 
require a medical examination (and/or 
inquiry) after making an offer of 
employment to a job applicant and 
before the applicant begins his or her 
employment duties, and may condition 
an offer of employment on the results of 
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such examination (and/or inquiry), if all 
entering employees in the same job 
category are subjected to such an 
examination (and/or inquiry) regardless 
of disability. 

(1) Information obtained under 
paragraph (b) of this section regarding 
the medical condition or history of the 
applicant shall be collected and 
maintained on separate forms and in 
separate medical files and be treated as 
a confidential medical record, except 
that: 

(1) Supervisors and managers may be 
informed regarding necessary 
restrictions on the work or duties of the 
employee and necessary 
accommodations; 

(ii) First aid and safety personnel may 
be informed, when appropriate, if the 
disability might require emergency 
treatment: and 

(iii) Government officials investigating 
compliance with this part shall be 
provided relevant information on 
request. 

(2) The results of such examination 
shall not be used for any purpose 
inconsistent with this part. 

(3) Medical examinations conducted 
in accordance with this section do not 
have to be job-related and consistent 
with business necessity. However, if 
certain criteria are used to screen out an 
employee or employees with disabilities 
as a result of such an examination or 
inquiry, the exclusionary criteria must 
be job-related and consistent with 
business necessity, and performance of 
the essential job functions cannot be 
accomplished with reasonable 
accommodation as required in this part. 
(See § 1630.15(b) Defenses to charges of 
discriminatory application of selection 
criteria.) 

(c) Examination of employees. A 
covered entity may require a medical 
examination (and/or inquiry) of an 
employee that is job-related and 
consistent with business necessity. A 
covered entity may make inquiries into 
the ability of an employee to perform 
job-related functions. 

(1) Information obtained under 
paragraph (c) of this section regarding 
the medical condition or history of any 
employee shall be collected and 
maintained on separate forms and in 
separate medical files and be treated as 
a confidential medical record, except 
that: 

(i) Supervisors and managers may be 
informed regarding necessary 
restrictions on the work or duties of the 
employee and necessary 
accommodations; 

(ii) First aid and safety personnel may 
be informed, when appropriate, if the 

disability might require emergency 
treatment; and 

(iii) Government officials investigating 
compliance with this part shall be 
provided relevant information on 
request. 

(2) Information obtained under 
paragraph (c) of this section regarding 
the medical condition or history of any 
employee shall not be used for any 
purpose inconsistent with this part. 

(d) Other acceptable examinations 
and inquiries. A covered entity may 
conduct voluntary medical examinations 
and activities, including voluntary 
medical histories, which are part of an 
employee health program available to 
employees at the work site. 

(1) Information obtained under 
paragraph (d) of this section regarding 
the medical condition or history of any 
employee shall be collected and 
maintained on separate forms and in 
separate medical files and be treated as 
a confidential medical record, except 
that: 

(1) Supervisors and managers may be 
informed regarding necessary 
restrictions on the work or duties of the 
employee and necessary 
a ccommodations; 

(ii) First aid and safety personnel may 
be informed, when appropriate, if the 
disability might require emergency 
treatment; and 

(iii) Government officials investigating 
compliance with this part shall be 
provided relevant information on 
request. 

(2) Information obtained under 
paragraph (d) of this section regarding 
the medical condition or history of any 
employee shall not be used for any 
purpose inconsistent with this part. 

§1630.15 Defenses. 

Defenses to an allegation of 
discrimination under this part may 
include, but are not limited to, the 
following: 

(a) Disparate treatment chaises. It 
may be a defense to a charge of 
disparate treatment brought under 
§§ 1630.4 through 1630.8 and 1630.11 
through 1630.12 that the challenged 
action is justified by a legitimate, 
nondiscriminatory reason. 

(b) Charges of discriminatory 
application of selection criteria—(1) In 
general. It may be a defense to a charge 
of discrimination, as described in 
§ 1630.10, that an alleged application of 
qualification standards, tests, or 
selection criteria that screens out or 
tends to screen out or otherwise denies 
a job or benefit to an individual with a 
disability has been showm to be job- 
related and consistent with business 
necessity, and such performance cannot 

be accomplished with reasonable 
accommodation, as required in this part. 

(2) Direct threat as a qualification 
standard. The term “qualification 
standard” may includje a requirement 
that an individual shall not pose a direct 
threat to the health or safety of the 
individual or others in the workplace. 
(See S 1630.2(r) defining direct threat.) 

(c) Other disparate impact charges. It 
may be a defense to a charge of 
discrimination brought under this part 
that a uniformly applied standard, 
criterion, or policy has a disparate 
impact on an individual with a disability 
or a class of individuals with disabilities 
that the challenged standard, criterion 
or policy has been shown to be job- 
related and consistent with business 
necessity, and such performance cannot 
be accomplished with reasonable 
accommodation, as required in this part. 

(d) Charges of not making reasonable 
accommodation. It may be a defense to 
a charge of discrimination, as described 
in S 1630.9, that a requested or 
necessary accommodation would 
impose an imdue hardship on the 
operation of the covered entity’s 
business. 

(e) Conflict with other federal laws. It 
may be a defense to a charge of 
discrimination under this part that a 
challenged action is required or 
necessitated by another Federal law or 
regulation, or that another Federal law 
or regulation prohibits an action 
(including the provision of a pa’iicular 
reasonable accommodation) that would 
otherwise be required by this part. 

(f) Additional defenses. It may be a 
defense to a charge of discrimination 
under this part that the alleged 
discriminatory action is specifically 
permitted by §§ 1630.14 or 1630.16. 

§ 1630.16 Specific activities permitted. 

(a) Religious entities. A religious 
corporation, association, educational 
institution, or society is permitted to 
give preference in employment to 
individuals of a particular religion to 
perform work connected with the 
carrying on by that corporation, 
association, educational institution, or 
society of its activities. A religious 
entity may require that all applicants 
and employees conform to the religious 
tenets of such organization. However, a 
religious entity may not discriminate 
against a qualified individual, who 
satisfies the permitted religious criteria, 
because of his or her disability. 

(b) Regulation of alcohol and drugs. A 
covered entity: 

(1) May prohibit the illegal use of 
drugs and the use of alcohol at the 
workplace by all employees; 
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(2) May require that employees not be 
under the influence of alcohol or be 
engaging in the illegal use of drugs at the 
workplace; 

(3) May require that all employees 
behave in conformance with the 
requirements established under the 
Drug-Free Woiicplace Act of 1988 (41 
U.S.C 701 et seq.); 

(4) May bold an employee who 
engages in the illegal use of drugs or 
who is an alcoholic to the same 
qualification standards for employment 
or job performance and behavior to 
which the entity holds its other 
employees, even if any unsatisfactory 
peiiormance or behavior is related to 
the employee’s drug use or alcoholism: 

(5) May require that its employees 
employed in an industry subject to such 
regulations comply with the standards 
established in the regulations (if any) of 
the Departments of Defense and 
Transportation, and of the Nuclear 
Regulatory Commission, regarding 
alcohol and the illegal use of drugs; and 

(6) May require that employees 
employed in sensitive positions comply 
wiUi the regulations (if any) of the 
Departments of Defense and 
Transportation and of the Nuclear 
Regulatory Commission that apply to 
employment in sensitive positions 
subject to such regulations. 

(c) Drug testing^!) General policy. 
For purposes of this part, a test to 
determine the illegal use of drugs is not 
considered a medical examination. 
Thus, the administration of such drug 
tests by a covered entity to its job 
applicants or employees is not a 
violation of 9 1630.13 of this part 
However, this part does not encourage, 
prohibit or authorize a covered entity to 
conduct drug tests of job applicants or 
employees to determine the illegal use of 
drugs or to make employment decisions 
based on such test results. 

(2) Transportation Employees. This 
part does not encourage, prohibit, or 
authorize the otherwise lawful exercise 
by entities subject to the jurisdiction of 
the Department of Transportation of 
authority to: 

(i) Test employees of entities in, and 
applicants for, positions involving safety 
sensitive duties for the illegal use of 
drugs or for on-duty impairment by 
alcohol: and 

(ii) Remove fiom safety-sensitive 
positions persons who test positive for 
illegal use of drugs or on-duty 
impairment by alct^cd pursuant to 
paragraph (c)(2Xi) of this section. 

(3) Confidentiality. Any information 
regarding the medical condition or 
history of any employee or applicant 
obtained from a test to determine the 
illegal use of drugs, except information 

regarding the Ulegal use of drugs, is 
subject to the requirements of 
9 1630.14(b) (2) and (3) of this part. 

(d) Regulation of smoking. A covered 
entity may prohibit or impose 
restrictions on smoking in places of 
employment. Such restrictions do not 
violate any provision of this part. 

(e) Infectious and communicable 
diseases: food handling jobs—(1) In 
general. Under title I of the ADA. 
section 103(d)(l}, the Secretary of Health 
and Human Services is to prepare a list, 
to be updated annually, of infectious 
and communicable diseases which are 
transmitted through the handling of 
food. (Copies may be obtained ^m 
Center for Infectious Diseases, Centers 
for Disease Control, 1600 Clifton Road, 
NE., Mailstop C09, Atlanta. GA 30333.) If 
an individual with a disability is 
disabled by one of the infectious or 
communicable diseases included on this 
list, and if the risk of transmitting the 
disease associated with the handling of 
food cannot be eliminated by 
reasonable accommodation, a covered 
entity may refuse to assign or continue 
to assign such individual to a job 
involving food handling. However, if the 
individual with a disability is a current 
employee, the employer must consider 
whether he or she can be 
accommodated by reassignment to a 
vacant position not involving food 
handling. 

(2) Effect on state or other laws. This 
part does not preempt, modify, or amend 
any State, county, or local law, 
ordinance or regulation applicable to 
food handling which: 

(1) Is in accordance with the list, 
referred to in paragraph (e)(1) of this 
section, of infectious or communicable 
diseases and the modes of 
transmissibility published by the 
Secretary of Health and Human 
Services; and 

(ii) Is designed to protect the public 
health fi'om individuals who pose a 
significant risk to the health or safety of 
others, where that risk cannot be 
eliminated by reasonable 
accommodation. 

(f) Health insurance, life insurance, 
and other benefit plans-^l] An insurer, 
hospital, or medical service company, 
health maintenance organization, or any 
agent or entity that ad^nisters benefit 
plans, or similar organizations may 
underwrite risks, classify risks, or 
administer such risks that are based on 
or not inconsistent with State law. 

(2) A covered entity may establish, 
sponsor, observe or administer the terms 
of a bona fide benefit plan that are 
based on underwriting risks, classifying 
risks, or administering such risks that 

are based on or not inconsistent with 
State law. 

(3) A covered entity may establish, 
sponsor, observe, or administer the 
terms of a bona fide benefit plan that is 
not subject to State laws that regulate 
insiuance. 

(4) The activities described in 
paragraphs (f) (1), (2), and (3) of this 
section are permitted unless these 
activities are being used as a subterfuge 
to evade the purposes of this part. 

Appendix to Part 1630—Inteipretive 
Guidance on Title I of the Americans with 
Disabilities Act 

Background 

The ADA is a federal antidiscrimination 
statute designed to remove barriers which 
prevent qualified individuals with disabilities 
from enjoying the same employment 
opportunities that are available to persons 
without disabilities. 

Like the Civil Rights Act of 1964 that 
prohibits discrimination on the bases of race, 
color, religion, national origin, and sex, the 
ADA seeks to ensure access to equal 
employment opportunities based on merit. It 
does not guarantee equal results, establish 
quotas, or require preferences favoring 
individuals with disabilities over those 
without disabilities. 

However, while the Civil Rights Act of 1964 
prohibits any consideration of personal 
characteristics such as race or national 
origin, the ADA necessarily takes a different 
approach. When an individual's disability 
creates a barrier to employment 
opportunities, the ADA requires employers to 
consider whether reasonable accommodation 
could remove the barrier. 

The ADA thus establishes a process in 
which the employer must assess a disabled 
individual’s ability to perform the essential 
functions of the specific job held or desired. 
While the ADA focuses on eradicating 
barriers, the ADA does not relieve a disabled 
employee or applicant fit>m the obligation to 
perform the essential functions of the job. To 
the contrary, the ADA is intended to enable 
disabled persons to compete in the workplace 
based on the same performance standards 
and requirements t^t employers expect of 
persons who are not disabled 

However, where that individual's 
functional limitation impedes such job 
performance, an employer must take steps to 
reasonably accommodate, and thus help 
overcome the particular impediment, unless 
to do so would impose an undue hardship. 
Such accommodations usually take the form 
of adjustments to the way a job customarily 
is performed or to the work environment 
itself. 

This process of identifying whether, and to 
what extent, a reasonable accommodation is 
required should be flexible and involve both 
the employer and the individual with a 
disability. Of course, the determination of 
whether an individual is qualified for a 
particular position must necessarily be made 
on a case-by-case basis. No specific form of 
accommodation is guaranteed for all 
individuals with a particular disability. 
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Rather, an accoirnnodation must be tailored 
to match the needs of the disabled individual 
with the needs of the job's essential 
functions. 

This case-by-case approach is essential if 
qualified individuals of varying abilities are 
to receive equal opportimities to compete for 
an infinitely diverse range of jobs. For this 
reason, neither the ADA nor ^is part can 
supply the “correct” answer in advance for 
each employment decision concerning an 
individual with a disability. Instead, the ADA 
simply establishes parameters to guide 
employers in how to consider, and take into 
account, the disabling condition involved. 

Introduction 

The Equal Employment Opportunity 
Commission (the Commission or EEOC) is 
responsible for enforcement of title I of the 
Americans with Disabilities Act (ADA), 42 
U.S.C. 12101 et seq. (1990), which prohibits 
employment discrimination on the basis of 
disability. The Commission believes that it is 
essential to issue interpretive guidance 
concurrently with the issuance of this part in 
order to ensure that qualified individuals 
with disabilities understand their rights under 
tlus part and to facilitate and encourage 
compliance by covered entities. This 
appendix represents the Commission's 
interpretation of the issues discussed, and the 
Commission will be guided by it when 
resolving charges of employment 
discrimination. The appendix addresses the 
major provisions of this part and explains the 
major concepts of disability rights. 

The terms “employer" or “employer or 
other covered entity” are used 
interchangeably throughout the appendix to 
refer to all covered entities subject to the 
employment provisions of the ADA. 

Section 1630.1 Purpose, Applicability and 
Construction 

Section 1630.1(a) Purpose 

The Americans writh Disabilities Act was 
signed into law on July 26,1990. It is an 
antidiscrimination statute that requires that 
individuals with disabilities be given the 
same consideration for employment that 
individuals without disabilities are given. An 
individual who is qualified for an 
employment opportunity cannot be denied 
that opportunity because of the fact that the 
individual is disabled. The purpose of title I 
and this part is to ensure that qualified 
individuals with disabilities are protected 
from discrimination on the basis of disability. 

The ADA uses the term “disabilities” 
rather than the term “handicaps” used in the 
Rehabilitation Act of 1973, 29 U.S.C. 701-796. 
Substantively, these terms are equivalent. As 
noted by the House Committee on the 
judiciary, “(tjhe use of the term ‘disabilities' 
instead of the term 'handicaps' reflects the 
desire of the Committee to use the most 
current terminology. It reflects the preference 
of persons with disabilities to use that term 
rather than 'handicapped' as used in previous 
laws, such as the Rehabilitation Act of 1973 
* * H.R. Rep. No. 485 part 3,101st Cong., 
2d Sess. 26-27 (1990) (hereinafter House 
Judiciary Report); see also S. Rep. No. 116, 
lOlst Cong., 1st Sess. 21 (1989) (hereinafter 
Senate Report); H.R. Rep. No. 485 part 2.101st 

Cong., 2d Sess. 50-51 (1990) [hereinafter 
House Labor Report]. 

The use of the term “Americans” in the title 
of the ADA is not intended to imply that the 
Act only applies to United States cituens. 
Rather, the ADA protects all qualified 
individuals with disabilities, regardless of 
their citizenship status or nationality. 

Section 1630.1(b) and (c) Applicability and 
Construction 

Unless expressly stated otherwise, the 
standards applied in the ADA are not 
intended to be lesser than the standards 
applied under the Rehabilitation Act of 1973. 

"The ADA does not preempt any Federal 
law, or any state or local law, that grants to 
individuals with disabilities protection 
greater than or equivalent to that provided by 
the ADA. This means that the existence of a 
lesser standard of protection to individuals 
with disabilities under the ADA will not 
provide a defense to failing to meet a higher 
standard under another law. Thus, for 
example, title I of the ADA would not be a 
defense to failing to collect information 
required to satisfy the affirmative action 
requirements of section 503 of the 
Rehabilitation Act. On the other hand, the 
existence of a lesser standard under another 
law will not provide a defense to failing to 
meet a higher standard under the ADA. See 
House Labor Report at 135; House Judiciary 
Report at 69-70. 

'This also means that an individual with a 
disability could choose to pursue claims 
under a state discrimination or tort law that 
does not confer greater substantive rights, or 
even confers fewer substantive rights, if the 
potential available remedies would be 
greater than those available under the ADA 
and this part. The ADA does not restrict an 
individual with a disability from pursuing 
such claims in addition to charges brought 
under this part. House Judiciary at 69-70. 

The ADA does not automatically preempt 
medical standards or safety requirements 
established by Federal law or regulations. It 
does not preempt State, county, or local laws, 
ordinances or regulations that are consistent 
with this part, and are designed to protect the 
public health from individuals who pose a 
direct threat, that cannot be eliminated or 
reduced by reasonable accommodation, to 
the health or safety of others. However, the 
ADA does preempt inconsistent requirements 
established by state or local law for safety or 
security sensitive positions. See Senate 
Report at 27; House Labor Report at 57. 

An employer allegedly in violation of this 
part cannot successfully defend its actions by 
relying on the obligation to comply with the 
requirements of any state or local law that 
imposes prohibitions or limitations on the 
eligibility of qualified individuals with 
disabilities to practice any occupation or 
profession. For example, suppose a 
municipality has an ordinance that prohibits 
individuals with tuberculosis from teaching 
school children. If an individual with dormant 
tuberculosis challenges a private school's 
refusal to hire him or her because of the 
tuberculosis, the private school would not be 
able to rely on the city ordinance as a 
defense under the ADA. 

Sections 1630.2(a)-{f) Commission, Covered 
Entity, etc. 

The definitions section of part 1630 
includes several terms that are identical, or 
almost identical, to the terms found in title 
VII of the Civil Rights Act of 1964. Among 
these terms are “Commission,” “Person,” 
“State,” and “Employer.” These terms are to 
be given the same meaning under the ADA 
that they are given under title VII. 

In general, the term “employee” has the 
same meaning that it is given under title VII. 
However, the ADA's definition of 
“employee” does not contain an exception, as 
does title Vll, for elected officials and their 
personal staffs. It should be further noted that 
all state and local governments are covered 
by title n of the ADA whether or not they are 
also covered by this part Title 11, which is 
enforced by the Department of Justice, 
becomes effective on January 26,1992. See 28 
CFR part 35. 

The term “covered entity” is not fcimd in 
title VII. However, the title VII definitions of 
the entities included in the term “covered 
entity” [e.g., employer, employment agency, 
etc.) are applicable to the ADA. 

Section 1630.2(g) Disability 

In addition to the term “covered entity,” 
there are several other terms that are unique 
to the ADA. The first of these is the term 
“disability.” Congress adopted the definition 
of this term from the Rehabilitation Act 
definition of the term “individual with 
handicaps.” By so doing. Congress intended 
that the relevant caselaw developed under 
the Rehabilitation Act be generally 
applicable to the term “disability” as used in 
the ADA. Senate Report at 21; House Labor 
Report at 50; House Judiciary Report at 27. 

■Ilie definition of the term “disability” is 
divided into three parts. An individual must 
satisfy at least one of these parts in order to 
be considered an individual with a disability 
for purposes of this part. An individual is 
considered to have a “disability” if that 
individual either (1) has a physical or mental 
impairment which substantially limits one or 
more of that person's major life activities, (2) 
has a record of such an impairment, or, (3) is 
regarded by the covered entity as having 
such an impairment. To understand the 
meaning of the term “disability,” it is 
necessary to understand, as a preliminary 
matter, what is meant by the terms “physical 
or mental impairment,” “major life activity,” 
and “substantially limits.” Each of these 
terms is discussed below. 

Section 1630.2(h) Physical or Mental 
Impairment 

This term adopts the definition of the term 
“physical or mental impairment” found in the 
regulations implementing section 504 of the 
Rehabilitation Act at 34 CFR part 104. It 
defines physical or mental impairment as any 
physiological disorder or condition, cosmetic 
disfigurement, or anatomical loss affecting 
one or more of several body systems, or any 
mental or psychological disorder. 

The existence of an impairment is to be' 
determined without rega^ to mitigating 
measures such as medicines, or assistive or 
prosthetic devices. See Senate Report at 23, 
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House Labor Report at 52. House Judiciary 
Report at 28. For example, an individual with 
epilepsy would be considered to have an 
impairment even if the symptoms of the 
disorder were completely controlled by 
medicine. Similarly, an individual with 
hearing loss would be considered to have an 
impairment even if the condition were 
correctable through the use of a hearing aid. 

It is important to distinguish between 
conditions that are impairments and physical, 
psychological, environmental cultural and 
economic characteristics that are not 
impairments. The definition of the term 
“impairment” does not include physical 
charactenstics such as eye color, hair color, 
left-handedness, or height, weight or muscle 
tone that are within "normal" range and are 
not the result of a physiological disorder. The 
dermition, likewise, does not include 
characteristic predisposition to illness or 
disease. Other conditions, such as pregnancy, 
that are not the result of a physiological 
disorder are also not impairments. Similarly, 
the dermition does not include common 
personality traits such as poor judgment or a 
quick temper where these are not symptoms 
of a mental or psychological disorder. 
Environmental, cultural, or economic 
disadvantages such as poverty, lack of 
education or a prison record are not 
impairments. Advanced age, in and of itself, 
is also not an impairment. However, various 
medical conditions commonly associated 
with age, such as hearing loss, osteoporosis, 
or arthritis would constitute impairments 
within the meaning of this part. See Senate 
Report at 22-23; House Labor Report at 51-52; 
House Judiciary Report at 28-29. 

Section 1630.2(i) Major Life Activities 

This term adopts the definition of the term 
“major life activities” found in the regulations 
implementing section 504 of the 
Rehabilitation Act at 34 CFR part 104. “Major 
life activities" are those basic activities that 
the average person in the general population 
can perform with little or no difficulty. Major 
life activities include caring for oneself, 
performing manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, and 
working. This list is not exhaustive. For 
example, other major life activities include, 
but are not limited to. sitting, standing, lifting, 
reaching. See Senate Report at 22; House 
Labor Report at 52: House Judiciary Report at 
28. 

Section 1630.2(j) Substantially Limits 

Determining whether a physical or mental 
impairment exists is only the first step in 
determining whether or not an individual is 
disabled. Many impairments do not impact 
an individual's life to the degree that they 
constitute disabling impairments. An 
impairment rises to the level of disability if 
the impairment substantially limits one or 
more of the individual's major life activities. 
Multiple impairments that combine to 
substantially limit one or more of an 
individual's major life activities also 
constitute a disability. 

The ADA and this part, like the 
Rehabilitation Act of 1973, do not attempt a 
“laundry list” of impairments that are 
“disabilities.” The determination of whether 

an individual has a disability is not 
necessarily based on the name or diagnosis 
of the impairment the person has, but rather 
on the e^ect of that impairment on the life of 
the individual. Some impairments may be 
disabling for particular individuals but not for 
others, depending on the stage of the disease 
or disorder, the presence of other 
impairments that combine to make the 
impairment disabling or any number of other 
factors. 

Other impairments, however, such as HIV 
infection, are inherently substantially 
limiting. 

On the other hand, temporary, non-chronic 
impairments of short duration, with little or 
no long term or permanent impact are 
usually not disabilities. Such impairments 
may include, but are not limited to, broken 
limbs, sprained joints, concussions, 
appendicitis, and influenza. Similarly, except 
in rare circumstances, obesity is not 
considered a disabling impairment. 

An impairment that prevents an individual 
from performing a major life activity 
substantially limits that major life activity. 
For example, an individual whose legs are 
paralyzed is substantially limited in the 
major life activity of walking because he or 
she is unable, due to the impairment, to 
perform that major life activity. 

Alternatively, an impairment is 
substantially limiting if it signihcantly 
restricts the duration, manner or condition 
under which an individual can perform a 
particular major life activity as compared to 
the average person in the general 
population's ability to perform that same 
major life activity. Thus, for example, an 
individual who, because of an impairment, 
can only walk for very brief periods of time 
would be substantially limited in the major 
life activity of walking. An individual who 
uses artiHcial legs would likewise be 
substantially limited in the major life activity 
of walking because the individual is unable 
to walk without the aid of prosthetic devices. 
Similarly, a diabetic who without insulin 
would lapse into a coma would be 
substantially limited because the individual 
cannot perform major life activities without 
the aid of medication. See Senate Report at 
23; House Labor Report at 52. It should be 
noted that the term “average person” is not 
intended to imply a precise mathematical 
“average.” 

Part 1630 notes several factors that should 
be considered in making the determination of 
whether an impairment is substantially 
limiting. These factors are (1) the nature and 
severity of the impairment, (2) the duration or 
expected duration of the impairment, and (3] 
the permanent or long term impact, or the 
expected permanent or long term impact of, 
or resulting from, the impairment. The term 
“duration,” as used in this context, refers to 
the length of time an impairment persists, 
while the term “impact” refers to the residual 
effects of an impairment Thus, for example, a 
broken leg that takes eight weeks to heal is 
an impairment of fairly brief duration. 
However, if the broken leg heals improperly, 
the “impact” of the impairment would be the 
resulting permanent limp. Likewise, the effect 
on cognitive fimctions resulting ffom 
traumatic head injury would be the “impact” 
of that impairment 

The determination of whether an individual 
is substantially limited in a major life activity 
must be made on a case by case basis, 
without regard to mitigating measures such 
as medicines, or assistive or prosthetic 
devices. An individual is not substantially 
limited in a major life activity if the 
limitation, when viewed in li^t of the factors 
noted above, does not amoimt to a signiffcant 
restriction when compared with the abilities 
of the average person. For example, an 
individual who had once been able to walk at 
an extraordinary speed would not be 
substantially limited in the major life activity 
of walking il as a result of a physical 
impairment he or she were only able to walk 
at an average speed, or even at moderately 
below average speed. 

It is important to remember that the 
restriction on the performance of the major 
life activity must be the result of a condition 
that is an impairment As noted earlier, 
advanced age, physical or personality 
characteristics, and environmental, cultural, 
and economic disadvantages are not 
impairments. Consequently, even if such 
factors substantially limit an individual's 
ability to perform a major life activity, this 
limitation will not constitute a disability. For 
example, an individual who is unable to read 
because he or she was never taught to read 
would not be an individual with a disability 
because lack of education is not an 
impairment. However, an individual who is 
unable to read because of dyslexia would be 
an individual with a disability because 
dyslexia, a learning disability, is an 
impairment. 

If an individual is not substantially limited 
with respect to any other major life activity, 
the individual's ability to perform the major 
life activity of working should be considered. 
If an individual is substantially limited in any 
other major life activity, no determination 
should be made as to whether the individual 
is substantially limited in working. For 
example, if an individual is blind, i.e., 
substantially limited in the major life activity 
of seeing, there is no need to determine 
whether the individual is also substantially 
limited in the major life activity of woricing. 
The determination of whether an individual 
is substantially limited in working must also 
be made on a case by case basis. 

This part lists speciHc factors that may be 
used in making the determination of whether 
the limitation in working is “substantial." 
These factors are: 

(1) The geographical area to which the 
individual has reasonable access: 

(2) The job from which the individual has 
been disqualified because of an impairment, 
and the number and types of jobs utilizing 
similar training, knowledge, skills or abilities, 
within that geographical area, from which the 
individual is also disqualified because of the 
impairment (class of jobs); and/or 

(3) The job from which the individual has 
been disqualifled because of an impairment, 
and the number and types of other jobs not 
utilizing similar training, knowledge, skills or 
abilities, within that geographical area, from 
which the individual is also disqualified 
because of the impairment (broad range of 
jobs in various classes). 
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Thus, an individual is not substantially 
limited in working just because he or she is 
unable to perform a particular job for one 
employer, or because he or she is anaUe to 
perform a specialized job or profession 
requiring extraordinary skill, prowess or 
talent. For example, an individual who 
cannot be a commercial airline pilot because 
of a minor vision impainneot, but who can be 
a commercial airline co-pilot or a pilot for a 
courier service, would not be substantially 
limited in the major life activity of working. 
Nor would a professional baseball pitcher 
who develops a bad elbow and can no longer 
throw a baseball be considered substantially 
limited in the major life activity of working. 
In both of these examples, the individuals are 
not substantially limited in the ability to 
perform any other major life activity and, 
with regard to the major life activity of 
working, are only unable to perform either a 
particular specialized job or a narrow range 
of jobs. See Forrisi v. Bowen, 794 F.2d 931 
(4th Cir. 1986}; Jasanyx. U.S. Postal Service, 
755 F.2d 1244 {6th Cir. KE Black, Ltd. x. 
Marshall, 497 F. Supp. 1088 (D. Hawaii 1980). 

On the other hand, an individual does not 
have to be totally unable ta work in order to 
be considered substantially limited in the 
major Hfe activity of working. An individual 
is substantially limited in working if the 
individual is significantly restricted in the 
ability to perform a class of jobs or a broad 
range of jobs in varions classes, when 
compered with the ability of the average 
person with comparable quaKhcations to 
perform those same jobs. For example, an 
individual who has a back condition that 
prevents the individual from performing any 
heavy labor job would be substantially 
limit^ in the major life activity of working 
becauae the indi^ual'a hnfwinnent 
eliminatea hia or her ability to perform a 
class of jobs. This would be so even if die 
individual were able to perform jobs in 
another class, e.g., the clasa of semi-skilled 
jobs. Similarly, suppose an individual has an 
allergy to a substance found in most high rise 
office buildings, but seldom found elsewhere, 
that makes bmthii^ extremely difficult 
Since this individual would be substantially 
limited in the ability to perform the broad 
range of jobs in various classes Hiat ere 
conduct^ in high rise office bnildkigs within 
the geographical area to which he or she has 
reasonable access, he or she would be 
substantially limited in working. 

The terms “number and types of jobs'* and 
“number and types of other jobs," as used in 
the factors discussed above, are not intended 
to require an onerous evidentiary showing. 
Rath», the terms only require the 
presentation of evidence (rf general 
employment demographics and/or of 
recognized occnpational classificationa that 
indicate the approximate number of jobs {e,g., 
“few,” “many," “most") from which an 
individual would be excluded because of an 
impairment 

If an individual has a “mental or physical 
impairment” that “substantially limits” his as 
her ability to perform one or more “major life 
activities,” that individual will satisfy the 
first part of the regulatory definition of 
“disability” and will be considered an 
individual with a disability. An individual 

who satisfies this first part of the definition of 
the term “diaabilify” is not required to 
demonstrate that he or she satisfies either of 
the ether parts of the definition. However, if 
an indivi^al is unable to satisfy this part of 
the definhian. he or she may be able to 
satisfy one of the other parts (tf die deCnittoo. 

Section 1630.2(k) Record of a Substantially 
Limiting Condition 

The second part of the definition provides 
that an indivkfeal with a record of an 
impairment that substantially limits a major 
life activity is an individual with a disability. 
The intent af this provision, in part, is to 
ensure that people are not discriminated 
against because of a history of disabilify. For 
example, this provision protects former 
cancer patients from discrimination based on 
their prior medical history. This provision 
also ensures that individuals are not 
discriminated a^inat because they have 
been misclassified as disabled. For example, 
individnals misclassified as learning disabled 
are protected from discrimination on the 
basis of that erroneous classification. Senate 
Report at 23; House Labor Report at 52-53; 
House Judiciary Report at 29. 

This part of the definition is satisfied if a 
record rehed on by an employer indBcates 
that the individual has or has had a 
substantially limiting impairment The 
impairment indicated in the record must be 
an impairment that would substantially brnt 
one or more of die individual's major life 
activities. There are many types of records 
that could potentially contain this 
information, including bat not limited to, 
educatkm, medical, or employment records. 

The fact diat an individual has a record of 
being a disabled veteran, or of disability 
retirement or is classified as disabled Ujt 
other purposes does not guarantee that the 
individual wiU satisfy die definition of 
“disability” under part 1630. Other statutes, 
regulations and programs may have a 
definitioo of “disability'' that is not the same 
as the definition set forth in the ADA and 
contained in pmt 163(k Accordingly,, in order 
for an individual who has been classified in a 
record as “disabled" for some other purpose 
to be considered disabled for purposes of 
part 1630, the impairment indirated in the 
record mast be a physical or mental 
impairment that nibstantially limits one or 
more of the individual's major life activities. 

Section 1630J2[I) Regarded as Substantially 
Limited in a Major Life Activity 

If an individual cannot satisfy either the 
first part of the definition of “disability'' or 
the second "record of' part of the de^ition, 
he or she may be able to satisfy the third part 
of the definition. The third part of the 
definition provides that an individual who is 
regarded by an employer or other covered 
entity as having an impairment that 
substantially limits a major life activity is an 
individual with a disability. 

There are three different ways in which an 
individual may satisfy tiie definitkm of 
“being regarded as having a disability”; 

(IJ The individual may have an impairment 
whidi is not substantially hmiting but is 
perceived the employer or other covered 
entity as constituting a substantially limiting 
impairment; 

(2] The m^vidnal may have an impairment 
wfed> is only substantially limiting because 
of the attitudes of others toward the 
impairment; or 

(3) The individual may have no knpaimient 
at all but is regarded by the cmplayer as 
othn covered entity a* having a substandaify 
limiting impafrment 
Senate Report at 23; House Labor Report af 
53; House fu(ll^i7 Report at 29. 

An individnal satisfies the first part of this 
definition ff the indhridbaf has an impaimient 
that is not sobstantiaHy limiting, but the 
covered entity perceives the impairment as 
being substantfafiy Bmiting. For example, 
suppose an employee has controlled high 
blood pressme diat is not substantially 
limftir^. B an eniplo3mr reassigns the 
individnal to less strenuous woric because of 
unsubstantiated fears that the individual will 
suffer a heart attack if he or she continues to 
perform strenuous work, the employer wouhf 
be regarding the ihdhriduar as disabled. 

An fndivfdual satisfies the second part of 
the “regarded as'* definition if the individual 
has an impairment diat is only substantially 
limiting because of Ae attitudes of odiers 
toward the conffitfon. For example, an 
individual may have a prominent facial scar 
or disfigurement, or may have a condition 
that periodically causes an involuntary jerk 
of the head but does not Kmit the individuafs 
major life activitiea If an employer 
discriminates against such an individual 
because of the negative reactions of 
customers, the employer would be regarding 
the individual as disabled and acting on the 
basis of that perceived disability. See Senate 
Report at 24; House Labor Report at 53; 
House Judiciary Report at 30^. 

An individu^ satisfies the third part of die 
“regarded as” definition of "disability” if the 
employer or other covered entity erroneously 
believes the individual has a substantially 
limiting impairment that the individual 
actually does not have. This situation could 
occur, for example, if an employer discharged 
an employee in response to a rumor that the 
employee is infected with Human 
Immunodeficiency Virus (HTV). Even though 
the rumor is totially unfounded and the 
individual haa no impainnent at aU, the 
individual is considered an individustl with a 
disability because the employer perceived of 
this individual as being disabled. Thus, in 
this example, the employer, by discharging 
this employee, is discriminating on the basis 
of disability. 

The rationale for the “regarded as” part of 
the definition of disability was articulated by 
the Supreme Court in the context of the 
Rehabilitation Act of 1973 in School Board of 
Nassau Coanty x.Arline, 480 U.S. 273 (1987); 
The Court noted that although an individual 
may have an impairment that does not in feet 
substantially limit a major life activity, the 
reaction of others may prove just as 
disabling. "Such an impainnent might not 
diminish a person's physical or mental 
capabilities, but could nevertheless 
substantially limit that person's ability to 
work as a result of the negative reactions of 
others to the impainnent'' 480 U.S, at 283, 
The Court concluded that by including 
"regarded asT in the Rehabilitation Act's 
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deflnition, "Congress acknowledged that 
society's accumulated myths and fears about 
disability and diseases are as handicapping 
as are the physical limitations that flow hx>m 
actual impairment.” 480 U.S. at 284. 

An individual rejected from a job because 
of the “myths, fears and stereotypes" 
associated with disabilities would be covered 
under this part of the dehnition of disability, 
whether or not the employer's or other 
covered entity's perception were shared by 
others in the held and whether or not the 
individual's actual physical or mental 
condition would be considered a disability 
under the first or second part of this 
definition. As the legislative history notes, 
sociologists have identified common 
attitudinal barriers that frequently result in 
employers excluding individuals with 
disabilities. These include concerns regarding 
productivity, safety, insurance, liability, 
attendance, cost of accommodation and 
accessibility, workers' compensation costs, 
and acceptance by coworkers and customers. 

Ifrerefore, if an individual can show that 
an employer or other covered entity made an 
employment decision because of a perception 
of disability based on “myth, fear or 
stereotype," the individual will satisfy the 
“regarded as" part of the definition of 
disability. If the employer cannot articulate a 
non-discriminatory reason for the 
employment action, an inference that the 
employer is acting on the basis of “myth, fear 
or stereotype" can be drawn. 

Section 1630.2(m) Qualified Individual With 
a Disability 

The ADA prohibits discrimination on the 
basis of disability against qualified 
individuals with disabilities. The 
determination of whether an individual with 
a disability is “qualified" should be made in 
two steps. The first step is to determine if the 
individual satisfies the prerequisites for the 
position, such as possessing the appropriate 
educational back^und, employment 
experience, skills, licenses, etc. For example, 
the first step in determining whether an 
accountant who is paraplegic is qualified for 
a certified public accoimtant (CPA) position 
is to examine the individual's credentials to 
determine whether the individual is a 
licensed CPA. This is sometimes referred to 
in the Rehabilitation Act caselaw as 
determining whether the individual is 
“otherwise qualified” for the position. See 
Senate Report at 33; House Labor Report at 
64-65. (See S 1630.9 Not Making Reasonable 
Accommodation). 

The second step is to determine whether or 
not the individual can perform the essential 
functions of the position held or desired, with 
or without reasonable accommodation. The 
purpose of this second step is to ensure that 
individuals with disabilities who can perform 
the essential functions of the position held or 
desired are not denied employment 
opportunities because they are not able to 
perfom marginal functions of the position. 
House Labor Report at 55. 

The determination of whether an individual 
with a disability is qualified is to be made at 
the time of the employment decision. This 
determination should be based on the 
capabilities of the individual with a disability 

at the time of the employment decision, and 
should not be based on speculation that the 
employee may become unable in the future or 
may cause increased health insurance 
premiums or workers compensation costs. 

Section 1630.2(n) Essential Functions 

The determination of which functions are 
essential may be critical to the determination 
of whether or not the individual with a 
disability is qualified. The essential functions 
are those functions that the individual who 
holds the position must be able to perform 
unaided or with the assistance of a 
reasonable accommodation. 

The inquiry into whether a particular 
function is essential initially focuses on 
whether the employer actually requires 
employees in the position to perform the 
fimctions that the employer asserts are 
essential. For example, an employer may 
state that typing is an essential faction of a 
position. If, in fact, the employer has never 
required any employee in that particular 
position to type, this will be evidence that 
typing is not actually an essential function of 
the position. 

If the individual who holds the position is 
actually required to perform the fiinction the 
employer asserts is an essential function, the 
inquiry will then center around whether 
removing the function would fundamentally 
alter that position. This determination of 
whether or not a particular function is 
essential will generally include one or more 
of the following factors listed in part 1630. 

The first factor is whether the position 
exists to perform a particular function. For 
example, an individual may be hired to 
proofread dociunents. The ability to 
proofread the dociunents would then be an 
essential function, since this is the only 
reason the position exists. 

The second factor in determining whether a 
function is essential is the number of other 
employees available to perform that job 
function or among whom the performance of 
that job function can be distributed. This may 
be a factor either because the total number of 
available employees is low, or because of the 
fluctuating demands of the business 
operation. For example, if an employer has a 
relatively small number of available 
employees for the volume of work to be 
performed, it may be necessary that each 
employee perform a multitude of different 
functions. Therefore, the performance of 
those functions by each employee becomes 
more critical and the options for reorganizing 
the work become more limited. In such a 
situation, functions that might not be 
essential if there were a larger staff may 
become essential because the staff size is 
small compared to the volume of work that 
has to be done. See Treadwell v. Alexander, 
707 F.2d 473 (11th Cir. 1983). 

A similar situation might occur in a larger 
work force if the workflow follows a cycle of 
heavy demand for labor intensive work 
followed by low demand periods. This fype 
of workflow might also make the 
performance of each function during the peak 
periods more critical and might limit the 
employer's flexibility in reorganizing 
operating procedures. See Dexler v. Tisch, 
660 F. Supp. 1418 (D. Conn. 1987). 

The third factor is the degree of expertise 
or skill required to perform the function. In 
certain professions and highly skilled 
positions the employee is hired for his or her 
expertise or ability to perform the particular 
function. In such a situation, the performance 
of that specialized task would be an essential 
function. 

Whether a particular function is essential 
is a factual determination that must be made 
on a case by case basis. In determining 
whether or not a particular function is 
essential, all relevant evidence should be 
considered. Part 1630 lists various types of 
evidence, such as an established job 
description, that should be considered in 
determining whether a particular function is 
essential. Since the list is not exhaustive, 
other relevant evidence may also be 
presented. Greater weight will not be granted 
to the types of evidence included on the list 
than to the types of evidence not listed. 

Although part 1630 does not require 
employers to develop or maintain job 
descriptions, written job descriptions 
prepared before advertising or interviewing 
applicants for the job, as well as the 
employer's judgment as to what functions are 
essential are among the relevant evidence to 
be considered in determining whether a 
particular function is essential. The terms of 
a collective bargaining agreement are also 
relevant to the determination of whether a 
particular function is essential. The work 
experience of past employees in the job or of 
current employees in similar jobs is likewise 
relevant to the determination of whether a 
particular function is essential. See H.R. 
Conf. Rep. No. 101-596,101st Cong., 2d Sess. 
58 (1990) [hereinafter Conference Report]; 
House Judiciary Report at 33-34. See also 
Hall V. U.S. Postal Service, 857 F.2d 1073 (6th 
Cir. 1988). 

The time spent performing the particular 
function may also be an indicator of whether 
that function is essential. For example, if an 
employee spends the vast majority of his or 
her time working at a cash register, this 
would be evidence that operating the cash 
register is an essential function. The 
consequences of failing to require the 
employee to perform the function may be 
another indicator of whether a particular 
function is essential. For example, although a 
firefighter may not regularly have to carry an 
unconscious adult out of a burning building, 
the consequence of failing to require the 
firefighter to be able to perform this function 
would be serious. 

It is important to note that the inquiry into 
essential functions is not intended to second 
guess an employer's business judgment with 
regard to production standards, whether 
qualitative or quantitative, nor to require 
employers to lower such standards. (See 
§ 1630.10 Qualification Standards, Tests and 
Other Selection Criteria). If an employer 
requires its typists to be able to accurately 
type 75 words per minute, it will not be called 
upon to explain why an inaccurate work 
product, or a typing speed of 65 words per 
minute, would not be adequate. Similarly, if a 
hotel requires its service workers to 
thoroughly clean 16 rooms per day, it will not 
have to explain why it requires thorough 
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cleaning, or why it chose a 16 room rather 
than a 10 room requirement. However, if an 
employer does require accurate 75 word per 
minute typing or the thorough cleaning of 16 
rooms, it will have to show that it actually 
imposes such requirements on its employees 
in fact, and not simply on paper. It should 
also be noted that, if it is alleged that the 
employer intentionally selected the particular 
level of production to exclude individuals 
with disabilities, the employer may have to 
offer a legitimate, nondiscriminatory reason 
for its selection. 

Section 1630.2(o) Reasonable 
Accommodation 

An individual is considered a “qualified 
individual with a disability” if the individual 
can perform the essential functions of the 
position held or desired with or without 
reasonable accommodation. In general, an 
accommodation is any change in the work 
environment or in the way things are 
customarily done that enables an individual 
with a disability to enjoy equal employment 
opportunities. There are three categories of 
reasonable accommodation. These are (1) 
accommodations that are required to ensure 
equal opportunity in the application process; 
(2) accommodations that enable the 
employer’s employees with disabilities to 
perform the essential functions of the position 
held or desired; and (3) accommodations that 
enable the employer's employees with 
disabilities to enjoy equal benefits and 
privileges of employment as are enjoyed by 
employees without disabilities. It should be 
noted that nothing in this part prohibits 
employers or other covered entities from 
providing accommodations beyond those 
required by this part. 

Part 1630 lists the examples, specified in 
title I of the ADA, of the most common types 
of accommodation that an employer or other 
covered entity may be required to provide. 
There are any number of other specific 
accommodations that may be appropriate for 
particular situations but are not specifically 
mentioned in this listing. This listing is not 
intended to be exhaustive of accommodation 
possibilities. For example, other 
accommodations could include permitting the 
use of accrued paid leave or providing 
additional impaid leave for necessary 
treatment, making employer provided 
transportation accessible, and providing 
reserved parking spaces. Providing personal 
assistants, such as a page turner for an 
employee with no hands or a travel attendant 
to act as a sighted guide to assist a blind 
employee on occasional business trips, may 
also be a reasonable accommodation. Senate 
Report at 31; House Labor Report at 62; 
House judiciary Report at 39. 

It may also be a reasonable 
accommodation to permit an individual with 
a disability the opportunity to provide and 
utilize equipment, aids or services that an 
employer is not required to provide as a 
reasonable accommodation. For example, it 
would be a reasonable accommodation for an 
employer to permit an individual who is blind 
to use a guide dog at work, even though the 
employer would not be required to provide a 
guide dog for the employee. 

The accommodations included on the list of 
reasonable accommodations are generally 

self explanatory. However, there are a few 
that require further explanation. One of these 
is the accommodation of making existing 
facilities used by employees readily 
accessible to, and usable by, individuals with 
disabilities. This accommodation includes 
both those areas that must be accessible for 
the employee to perform essential job 
functions, as well as non-work areas used by 
the employer's employees for other purposes. 
For example, accessible break rooms, lunch 
rooms, training rooms, restrooms etc., may be 
required as reasonable accommodations. 

Another of the potential accommodations 
listed is “job restructuring." An employer or 
other covered entity may restructure a job by 
reallocating or redistributing nonessential, 
marginal job functions. For example, an 
employer may have two jobs, each of which 
entails the performance of a number of 
marginal functions. The employer hires a 
qualified individual with a disability who is 
able to perform some of the marginal 
functions of each job but nut all of the 
marginal functions of either job. As an 
accommodation, the employer may 
redistribute the marginal functions so that all 
of the marginal functions that the qualiffed 
individual with a disability can perform are 
made a part of the position to be Tilled by the 
qualified individual with a disability. The 
remaining marginal functions that the 
individual with a disability cannot perform 
would then be transferred to the other 
position. See Senate Report at 31; House 
Labor Report at 62. 

An employer or other covered entity is not 
required to reallocate essential functions. The 
essential functions are by definition those 
that the individual who holds the job would 
have to perform, with or without reasonable 
accommodation, in order to be considered 
qualified for the position. For example, 
suppose a security guard position requires the 
individual who holds the job to inspect 
identification cards. An employer would not 
have to provide an individual who is legally 
blind with an assistant to look at the 
identiffcation cards for the legally blind 
employee. In this situation the assistant 
would be performing the job for the 
individual with a disability rather than 
assisting the individual to perform the job. 
See Coleman v. Darden, 595 F.2d 533 (10th 
Cir. 1979). 

An employer or other covered entity may 
also restructure a job by altering when and/ 
or how an essential function is performed. 
For example, an essential function 
customarily performed in the early morning 
hours may be rescheduled until later in the 
day as a reasonable accommodation to a 
disability that precludes performance of the 
function at the customary hour. Likewise, as 
a reasonable accommodation, an employee 
with a disability that inhibits the ability to 
write, may be permitted to computerize 
records that were customarily maintained 
manually. 

Reassignment to a vacant position is also 
listed as a potential reasonable 
accommodation. In general, reassignment 
should be considered only when 
accommodation within the individual's 
current position would pose an undue 
hardship. Reassignment is not available to 

applicants. An applicant for a position must 
be qualiffed for, and be able to perform the 
essential functions of, the position sought 
with or without reasonable accommodation. 

Reassignment may not be used to limit, 
segregate, or otherwise discriminate against 
employees with disabilities by forcing 
reassignments to undesirable positions or to 
designated offices or facilities. Employers 
should reassign the individual to an 
equivalent position, in terms of pay, status, 
etc., if the individual is qualiffed, and if the 
position is vacant within a reasonable 
amount of time. A “reasonable amount of 
time” should be determined in light of the 
totality of the circumstances. As an example, 
suppose there is no vacant position available 
at the time that an individual with a 
disability requests reassignment as a 
reasonable accommodation. The employer, 
however, knows that an equivalent position 
for which the individual is qualiffed, will 
become vacant next week. Under these 
circumstances, the employer should reassign 
the individual to the position when it 
becomes available. 

An employer may reassign an individual to 
a lower graded position if there are no 
accommodations that would enable the 
employee to remain in the current position 
and there are no vacant equivalent positions 
for which the individual is qualified with or 
without reasonable accommodation. An 
employer, however, is not required to 
maintain the reassigned individual with a 
disability at the salary of the higher graded 
position if it does not so maintain reassigned 
employees who are not disabled. It should 
also be noted that an employer is not 
required to promote an individual with a 
disability as an accommodation. See Senate 
Report at 31-32; House Labor Report at 63.* 

'The determination of which 
accommodation is appropriate in a particular 
situation involves a process in which the 
employer and employee identify the precise 
limitations imposed by the disability and 
explore potential accommodations that 
would overcome those limitations. This 
process is discussed more fully in S 1630.9 
Not Making Reasonable Accommodation. 

Section 1630.2(p) Undue Hardship 

An employer or other covered entity is not 
required to provide an accommodation that 
will impose an undue hardship on the 
operation of the employer’s or other covered 
entity’s business. The term “undue hardship” 
means significant difficulty or expense in, or 
resulting from, the provision of the 
accommodation. The “undue hardship” 
provision takes into account the financial 
realities of the particular employer or other 
covered entity. However, the concept of 
undue hardship is not limited to financial 
difficulty. “Undue hardship” refers to any 
accommodation that would be unduly costly, 
extensive, substantial, or disruptive, or that 
would fundamentally alter the nature or 
operation of the business. See Senate Report 
at 35; House Labor Report at 67. 

For example, suppose an individual with a 
disabling visual impairment that makes it 
extremely difficult to see in dim lighting 
applies for a position as a waiter in a 



Federal Register / Vol. 56, No. 144 / Friday, July 26, 1991 / Rules and Regulations 35745 

nightclub and requests that the club be 
brightly lit as a reasonable accommodation. 
Although the individual may be able to 
perform the Job in bright lighting, the 
nightclub will probably be able to 
demonstrate that that particular 
accommodation, thou^ inexpensive, would 
impose an undue hardship if the bright 
lighting would destroy the ambience of the 
nightclub and/or make it difficult for the 
customers to see the stage show. The fact 
that that particular accommodation poses an 
undue hardship, however, only means that 
the employer is not required to provide that 
accommodation. If there is ano^er 
accommodation that will not create an undue 
hardship, the employer would be required to 
provide the alternative accommodation. 

An employer’s claim that the cost of a 
particular accommodation will impose an 
undue hardship will be analyzed in light of 
the factors outlined in part 1630. In part, this 
analysis requires a determination of whose 
financial resources should be considered in 
deciding whether the accommodation is 
unduly costly. In some cases the Hnancial 
resources of the employer or other covered 
entity in its entirety should be considered in 
determining whether the cost of an 
accommodation poses an undue hardship. In 
other cases, consideration of the financial 
resources of the employer or other covered 
entity as a whole may be inappropriate 
because it may not give an accurate picture 
of the financial resources available to the 
particular facility that will actually be 
required to provide the accommodation. See 
House Labor Report at 68-69; House Judiciary 
Report at 40-41; see also Conference Report 
at 56-57. 

If the employer or other covered entity 
asserts that only the financial resources of 
the facility where the individual will be 
employed should be considered, part 1630 
requires a factual determination of the 
relationship between the employer or other 
covered entity and the facility that will 
provide the accommodation. As an example, 
suppose that an independently owned fast 
food franchise that receives no money from 
the franchisor refuses to hire an individual 
with a hearing impairment because it asserts 
that it would be an undue hardship to provide 
an interpreter to enable the individual to 
participate in monthly staff meetings. Since 
the Rnancial relationship between the 
franchisor and the franchise is limited to 
payment of an annual franchise fee, only the 
financial resources of the franchise would be 
considered in determining whether or not 
providing the accommodation would be an 
undue hardship. See House Labor Report at 
68; House Judiciary Report at 40. 

If the employer or other covered entity can 
show that the cost of the accommodation 
would impose an undue hardship, it would 
still be required to provide the 
accommodation if die funding is available 
from another source, e.g., a State vocational 
rehabilitation agency, or if Federal, State or 
local tax deductions or tax credits are 
available to offset the cost of the 
accommodation. If the employer or other 
covered entity receives, or is eligible to 
receive, monies ht>m an external source that 
would pay the entire cost of the 

accommodation, it cannot claim cost as an 
imdue hardship. In the absence of such 
funding, the individual with a disability 
requesting the accommodation should be 
given the option of providing the 
accommodation or of paying that portion of 
the cost which constitutes the undue hardship 
on the operation of the business. To the 
extent that such monies pay or would pay for 
only part of the cost of the accommodation, 
only that portion of the cost of the 
accommodation that could not be 
recovered—the final net cost to the entity— 
may be considered in determining undue 
hardship. (See § 1630.9 Not Making 
Reasonable Accommodation). See Senate 
Report at 36; House Labor Report at 69. 

Section 1630.2(r) Direct Threat 

An employer may require, as a 
qualification standard, that an individual not 
pose a direct threat to the health or safety of 
himself/herself or others. Like any other 
qualihcation standard, such a standard must 
apply to all applicants or employees and not 
Just to individuals with disabilities. If, 
however, an individual poses a direct threat 
as a result of a disability, the employer must 
determine whether a reasonable 
accommodation would either eliminate the 
risk or reduce it to an acceptable level. If no 
accommodation exists that would either 
eliminate or reduce the risk, the employer 
may refuse to hire an applicant or may 
discharge an employee who poses a direct 
threat. 

An employer, however, is not permitted to 
deny an employment opportunity to an 
individual with a disability merely because of 
a slightly increased risk, llie risk can only be 
considered when it poses a signiRcant risk, 
i.e., high probability, of substantial harm; a 
speculative or remote risk is insufficient. See 
Senate Report at 27; House Report Labor 
Report at 56-67; House Judiciary Report at 45. 

Determining whether an individual poses a 
signiRcant risk of substantial harm to others 
must be made on a case by case basis. The 
employer should identify the specific risk 
posed by the individual. For individuals with 
mental or emotional disabiliRes,.the 
employer must identify the speciRc behavior 
on the part of the individual that would pose 
the direct threat. For individuals with 
physical disabilities, the employer must 
identify the aspect of the disability that 
would pose the direct threat. The employer 
should then consider the four factors listed in 
part 1630: 

(1) The duration of the risk; 
(2) The nature and severity of the potential 

harm; 
(3) The likelihood that the potential harm 

will occur and 
(4) The imminence of the potential harm. 
Such consideration must rely on objective, 

factual evidence—not on subjective 
perceptions, irrational fears, patronizing 
attitudes, or stereotypes—about the nature or 
effect of a particular disability, or of 
disability generally. See Senate Report at 27; 
House Labor Report at 56-57; House Judiciary 
Report at 45-46. See also Strathie v. 
Department of Transportation, 716 F.2d 227 
(3d Cir. 1983). Relevant evidence may include 
input from the individual with a disability, 

the experience of the individual with a 
disability in previous similar positions, and 
opinions of medical doctors, rehabilitation 
counselors, or physical therapists who have 
expertise in the disability involved and/or 
direct knowledge of the individual with the 
disability. 

An employer is also permitted to require 
that an individual not pose a direct threat of 
harm to his or her own safety or health. If 
performing the particular functions of a job 
would result in a high probability of 
substantial harm to the individual the 
employer could reject or discharge the 
individual unless a reasonable 
accommodation that would not cause an 
undue hardship would avert the harm. For 
example, an employer would not be required 
to hire an individual, disabled by narcolepsy, 
who frequently and unexpectedly loses 
consciousness for a carpentry job the 
essential functions of which require the use 
of power saws and other dangerous 
equipment, where no accommodation exists 
that will reduce or eliminate the risk. 

The assessment that there exists a high 
probability of substantial harm to the 
individual, like the assessment that there 
exists a high probability of substantial harm 
to others, must be strictly based on valid 
medical analyses and/or on other objective 
evidence. This determination must be based 
on individualized factual data, using the 
factors discussed above, rather than on 
stereotypic or patronizing assumptions and 
must consider potential reasonable 
accommodations. Generalized fears about 
risks from the employment environment, such 
as exacerbation of the disability caused by 
stress, cannot be used by an employer to 
disqualify an individual with a Usability. For 
example, a law Rnn could not reject an 
applicant w'ith a history of disabling mental 
illness based on a generalized fear that the 
stress of trying to make partner might trigger 
a relapse of the individual’s mental illness. 
Nor can generalized fears about risks to 
individuals with disabilities in the event of an 
evacuation or other emergency be used by an 
employer to disqualify an individual with a 
disability. See Senate Report at 56; House 
Labor Report at 73-74; House Judiciary 
Report at 45. See also Montolete v. Bolger, 
767 F.2d 1416 (9th Cir. 1985); Bentivegna v. 
U.S. Department of Labor. 694 F.2d 819 (9th 
Cir.1982). 

Section 1630.3 Exceptions to the Definitions 
of “Disability" and “Qualified Individual 
with a Disability” 

Section 1630.3 (a) through (c) Illegal Use of 
Drugs 

Part 1630 provides that an individual 
currently engaging in the illegal use of drugs 
is not an individual with a disability for 
purposes of this part when the employer or 
other covered entity acts on the basis of such 
use. Illegal use of drugs refers both to the use 
of unlawful drugs, such as cocaine, and to the 
unlawful use of prescription drugs. 

Employers, for example, may discharge or 
deny employment to persons who illegally 
use drugs, on the basis of such use, without 
fear of being held liable for discrimination. 
The term ’’currently engaging” is not Intended 
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to be limited to the use of drugs on the day of, 
or within a matter of days or weeks before, 
the employment action in question. Rather, 
the provision is intended to apply to the 
illegal use of drugs that has occurred recently 
onough to indicate that the individual is 
actively engaged in such conduct. See 
Conference Report at 64. 

Individuals who are erroneously perceived 
as engaging in the illegal use of drugs, but are 
not in fact illegally using drugs are not 
excluded from the definitions of the terms 
"disability" and “qualified individual with a 
disability." Individuals who are no longer 
illegally using drugs and who have either 
been rehabilitated successfully or are in the 
process of completing a rehabilitation 
program are. likewise, not excluded from the 
definitions of those terms. The term 
“rehabilitation program" refers to both in¬ 
patient and out-patient programs, as well as 
to appropriate employee assistance 
programs, professionally recognized self-help 
programs, such as Narcotics Anonymous, or 
other programs that provide professional (not 
necessarily medical) assistance and 
counseling for individuals who illegally use 
drugs. See Conference Report at 64; see also 
House Labor Report at 77; House Judiciary 
Report at 47. 

It should be noted that this provision 
simply provides that certain individuals are 
not excluded from the definitions of 
“disability" and "qualified individual with a 
disability.” Consequently, such individuals 
are still required to establish that they satisfy 
the requirements of these definitions in order 
to be protected by the ADA and this part. An 
individual erroneously regarded as illegally 
using drugs, for example, would have to show 
that he or she was regarded as a drug addict 
in order to demonstrate that he or she meets 
the definition of “disability” as defined in 
this part. 

Employers are entitled to seek reasonable 
assurances that no illegal use of drugs is 
occurring or has occurred recently enough so 
that continuing use is a real and ongoing 
problem. The reasonable assurances that 
employers may ask applicants or employees 
to provide include evidence that the 
individual is participating in a drug treatment 
program and/or evidence, such as drug test 
results, to show that the individual is not 
currently engaging in the illegal use of drugs. 
An employer, such as a law enforcement 
agency, may also be able to impose a 
qualification standard that excludes 
individuals with a history of illegal use of 
drugs if it can show that the standard is job- 
related and consistent with business 
necessity. (See § 1630.10 Qualification 
Standards, Tests and Other Selection 
Criteria) See Conference Report at 64. 

Section 1630.4 Discrimination Prohibited 

This provision prohibits discrimination 
against a qualified individual with a 
disability in all aspects of the employment 
relationship. The range of employment 
decisions covered by this nondiscrimination 
mandate is to be construed in a manner 
consistent with the regulations implementing 
section 504 of the Rehabilitation Act of 1973. 

Part 1630 is not intended to limit the ability 
of covered entities to choose and maintain a 

qualified workforce. Employers can continue 
to use job-related criteria to select qualified 
employees, and can continue to hire 
employees who can perform the essential 
functions of the job. 

Section 1630.5 Limiting. Segregating and 
Classifying 

This provision and the several provisions 
that follow describe various specific forms of 
discrimination that are included within the 
general prohibition of § 1630.4. Covered 
entities are prohibited from restricting the 
employhient opportunities of qualified 
individuals with disabilities on the basis of 
stereotypes and myths about the individual's 
disability. Rather, the capabilities of qualified 
individuals with disabilities must be 
determined on an individualized, case by 
case basis. Covered entities are also 
prohibited from segregating qualified 
employees with disabilities into separate 
work areas or into separate lines of 
advancement. 

Thus, for example, it would be a violation 
of this part for an employer to limit the duties 
of an employee with a disability based on a 
presumption of what is best for an individual 
with such a disability, or on a presumption 
about the abilities of an individual with such 
a disability. It would be a violation of this 
part for an employer to adopt a separate 
track of job promotion or progression for 
employees with disabilities based on a 
presumption that employees with disabilities 
are uninterested in, or incapable of, 
performing particular jobs. Similarly, it would 
be a violation for an employer to assign or 
reassign (as a reasonable accommodation) 
employees with disabilities to one particular 
office or installation, or to require that 
employees with disabilities only use 
particular employer provided non-work 
facilities such as segregated break-rooms, 
lunch rooms, or lounges. It would also be a 
violation of this part to deny employment to 
an applicant or employee with a disability 
based on generalized fears about the safety 
of an individual with such a disability, or 
based on generalized assumptions about the 
absenteeism rate of an individual with such a 
disability. 

In addition, it should also be noted that this 
part is intended to require that employees 
with disabilities be accorded equal access to 
whatever health insurance coverage the 
employer provides to other employees. This 
part does not, however, affect pre-existing 
condition clauses included in health 
insurance policies offered by employers. 
Consequently, employers may continue to 
offer policies that contain such clauses, even 
if they adversely affect individuals with 
disabilities, so long as the clauses are not 
used as a subterfuge to evade the purposes of 
this part. 

So. for example, it would be permissible for 
an employer to offer an insurance policy that 
limits coverage for certain procedures or 
treatments to a specified number per year. 
Thus, if a health insurance plan provided 
coverage for five blood transfusions a year to 
all covered employees, it would not be 
discriminatory to offer this plan simply 
because a hemophiliac employee may require 
more than five blood transfusions annually. 

However, it would not be permissible to limit 
or deny the hemophiliac employee coverage 
for other procedures, such as heart surgery or 
the setting of a broken leg. even though the 
plan would not have to provide coverage for 
the additional blood transfusions that may be 
involved in these procedures. Likewise, limits 
may be placed on reimbursements for certain 
procedures or on the types of drugs or 
procedures covered (e.g. limits on the number 
of permitted X-rays or non-coverage of 
experimental drugs or procedures), but that 
limitation must be applied equally to 
individuals with and without disabilities. See 
Senate Report at 28-29; House Labor Report 
at 58-59; House Judiciary Report at 36. 

Leave policies or benefit plans that are 
uniformly applied do not violate this part 
simply because they do not address the 
special needs of every individual with a 
disability. Thus, for example, an employer 
that reduces the number of paid sick leave 
days that it will provide to all employees, or 
reduces the amount of medical insurance 
coverage that it will provide to all employees, 
is not in violation of this part, even if the 
benefits reduction has an impact on 
employees with disabilities in need of greater 
sick leave and medical coverage. Benefits 
reductions adopted for discriminatory 
reasons are in violation of this part. See 
Alexander v. Choate, 469 U.S. isil (1985). See 
Senate Report at 85; House Labor Report at 
137. (See also, the discussion at § 1630.16(f) 
Health Insurance, Life Insurance, and Other 
Benefit Plans). 

Section 1630.6 Contractual or Other 
Arrangements 

An employer or other covered entity may 
not do through a contractual or other 
relationship what it is prohibited from doing 
directly. This provision does not affect the 
determination of whether or not one is a 
"covered entity” or “employer” as defined in 
§ 1630.2. 

This provision only applies to situations 
where an employer or other covered entity 
has entered into a contractual relationship 
that has the effect of discriminating against 
its own employees or applicants with 
disabilities. Accordingly, it would be a 
violation for an employer to participate in a 
contractual relationship that results in 
discrimination against the employer's 
employees with disabilities in hiring, training, 
promotion, or in any other aspect of the 
employment relationship. This provision 
applies whether or not the employer or other 
covered entity intended for the contractual 
relationship to have the discriminatory effect. 

Part 1630 notes that this provision applies 
to parties on either side of the contractual or 
other relationship. This is intended to 
highlight that an employer whose employees 
provide services to others, like an employer 
whose employees receive services, must 
ensure that those employees are not 
discriminated against on the basis of 
disability. For example, a copier company 
whose service representative is a dwarf 
could be required to provide a stepstool, as a 
reasonable accommodation, to enable him to 
perform the necessary repairs. However, the 
employer would not ^ required, as a 
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reasonable accommodation, to make 
structural changes to its customer s 
inaccessible premises. 

The existence of the contractual 
relationship adds no new obligations under 
part 1630. The employer, therefore, is not 
liable through the contractual arrangement 
for any discrimination by the contractor 
against the contractors own employees or 
applicants, although the contractor, as an 
employer, may be liable for such 
discrimination. 

An employer or other covered entity, on the 
other hand, cannot evade the obligations 
imposed by this part by engaging in a 
contractual or other relationship. For 
example, an employer cannot avoid its 
responsibility to make reasonable 
accommodation subject to the undue 
hardship limitation through a contractual 
arrangement. See Conference Report at 59; 
House Labor Report at 59-61; House judiciary 
Report at 36-37. 

To illustrate, assume that an employer is 
seeking to contract with a company to 
provide training for its employees. Any 
responsibilities of reasonable 
accommodation applicable to the employer in 
providing the training remain with that 
employer even if it contracts with another 
company for this service. Thus, if the training 
company were planning to conduct the 
training at an inaccessible location, thereby 
making it impossible for an employee who 
uses a wheelchair to attend, the employer 
would have a duty to make reasonable 
accommodation unless to do so would 
impose an undue hardship. Under these 
circumstances, appropriate accommodations 
might include (1) having the training company 
identify accessible training sites and relocate 
the training program; (2) having the training 
company make the training site accessible; 
(3] directly making the training site 
accessible or providing the training company 
with the means by which to make the site 
accessible; (4) identifying and contracting 
with another training company that uses 
accessible sites; or (5) any other 
accommodation that would result in making 
the training available to the employee. 

As another illustration, assume that 
instead of contracting with a training 
company, the employer contracts with a hotel 
to host a conference for its employees. The 
employer will have a duty to ascertain and 
ensure the accessibility of the hotel and its 
conference facilities. To fulfill this obligation 
the employer could, for example, inspect the 
hotel first-hand or ask a local disability group 
to inspect the hotel. Alternatively, the 
employer could ensure that the contract with 
the hotel specifies it will provide accessible 
guest rooms for those who need them and 
that all rooms to be used for the conference, 
including exhibit and meeting rooms, are 
accessible. If the hotel breaches this 
accessibility provision, the hotel may be 
liable to the employer, under a non-AOA 
breach of contract theory, for the cost of any 
accommodation needed to provide access to 
the hotel and conference, and for any other 
costs accrued by the employer. (In addition, 
the hotel may also be independently liable 
under title III of the ADA). However, this 
would not relieve the employer of its 

responsibility under this part nor shield it 
from charges of discrimination by its own 
employees. See House Labor Report at 40; 
House Judiciary Report at 37. 

Section 1630.8 Relationship or Association 
With an Individual With a Disability 

This provision is intended to protect any 
qualib^ individual, whether or not that 
individual has a disability, from 
discrimination because that person is known 
to have an association or relationship with an 
individual who has a known disability. This 
protection is not limited to those who have a 
familial relationship with an individual with 
a disability. 

To illustrate the scope of this provision, 
assume that a qualified applicant without a 
disability applies for a job and discloses to 
the employer that his or her spouse has a 
disability. The employer thereupon declines 
to hire the applicant because the employer 
believes that the applicant would have to 
miss work or frequently leave work early in 
order to care for the spouse. Such a refusal to 
hire would be prohibited by this provision. 
Similarly, this provision would prohibit an 
employer from discharging an employee 
because the employee does volunteer work 
with people who have AIDS, and the 
employer fears that the employee may 
contract the disease. 

This provision also applies to other 
benefits and privileges of employment. For 
example, an employer that provides health 
insurance benefrts to its employees for their 
dependents may not reduce the level of those 
benefits to an employee simply because that 
employee has a dependent with a disability. 
This is true even if the provision of such 
benefits would result in increased health 
insurance coats for the employer. 

It should be noted, however, that an 
employer need not provide the applicant or 
employee without a disability with a 
reasonable accommodation because that 
duty only applies to qualified applicants or 
employees with disabilities. Thus, for 
example, an employee would not be entitled 
to a modified work schedule as an 
accommodation to enable the employee to 
care for a spouse with a disability. See 
Senate Report at 30; House Labor Report at 
61-62; House Judiciary Report at 38-39. 

Section 1630.9 Not Making Reasonable 
Accommodation 

The obligation to make reasonable 
accommodation is a form of non¬ 
discrimination. It applies to all employment 
decisions and to the job application process. 
This obligation does not extend to the 
provision of adjustments or modifications 
that are primarily for the personal benefit of 
the individual with a disability. Thus, if an 
adjustment or modification is job-related, e.g., 
specifically assists the individual in 
performing the duties of a particular job, it 
will be considered a type of reasonable 
accommodation. On the other hand, if an 
adjustment or modification assists the 
individual throughout his or her daily 
activities, on and ofr the job, it will be 
considered a personal item that the employer 
is not required to provide. Accordingly, an 
employer would generally not be required to 

provide an employee with a disability with a 
prosthetic limb, wheelchair, or eyeglasses. 
Nor would an employer have to provide as an 
accommodation any amenity or convenience 
that is not job-related, such as a private hot 
plate, hot pot or refrigerator that is not 
provided to employees without disabilities. 
See Senate Report at 31; House Labor Report 
at 62. 

It should be noted, however, that the 
provision of such items may be required as a 
reasonable accommodation where such items 
are specifically designed or required to meet 
job-related ra^er than personal needs. An 
employer, for example, may have to provide 
an individual with a disabling visual 
impairment with eyeglasses specifically 
designed to enable the individual to use the 
office computer monitors, but that are not 
otherwise needed by the individual outside of 
the office. 

The term “supported employment,” which 
has been applied to a wide variety of 
programs to assist individuals with severe 
disabilities in both competitive and non¬ 
competitive employment, is not synonymous 
with reasonable accommodation. Examples 
of supported employment include modified 
training materials, restructuring essential 
functions to enable an individual to perform a 
job, or hiring an outside professional ("job 
coach") to assist in job training. Whether a 
particular form of assistance would be 
required as a reasonable accommodation 
must be determined on an individualized, 
case by case basis without regard to whether 
that assistance is referred to as "supported 
employment." For example, an employer, 
under certain circumstances, may be required 
to provide modiRed training materials or a 
temporary "job coach" to assist in the 
training of a qualifred individual with a 
disability as a reasonable accommodation. 
However, an employer would not be required 
to restructure the essential functions of a 
position to fit the skills of an individual with 
a disability who is not otherwise qualified to 
perform the position, as is done in certain 
supported employment programs. See 34 CFR 
part 363. It should be noted that it would not 
be a violation of this part for an employer to 
provide any of these personal modifications 
or adjustments, or to engage in supported 
employment or similar rehabilitative 
programs. 

The obligation to make reasonable 
accommodation applies to all services and 
programs provided in connection with 
employment, and to all non-work facilities 
provided or maintained by an employer for 
use by its employees. Accordingly, the 
obligation to accommodate is applicable to 
employer sponsored placement or counseling 
services, and to employer provided 
cafeterias, lounges, gymnasiums, auditoriums, 
transportation and the like. 

The reasonable accommodation 
requirement is best understood as a means 
by which barriers to the equal employment 
opportunity of an individual with a disability 
are removed or alleviated. These barriers 
may. for example, be physical or structural 
obstacles that inhibit or prevent the access of 
an individual with a disability to job sites, 
facilities or equipment. Or they may be rigid 
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work schedules that permit no flexibility as 
to when work is performed or when breaks 
may be taken, or inflexible job procedures 
that unduly limit the modes of 
communication that are used on the job. or 
the way in which particular tasks are 
accomplished. 

The term “otherwise qualified” is intended 
to make clear that the obligation to make 
reasonable accommodation is owed only to 
an individual with a disability who is 
qualified within the meaning of S 1830.2(m] in 
that he or she satisfies all the skill, 
experience, education and other job-related 
selection criteria. An individual with a 
disability is “otherwise qualified,” in other 
words, if he or she is qualified for a job, 
except that, because of the disability, he or 
she needs a reasonable accommodation to be 
able to perform the job's essential functions. 

For example, if a law firm requires that all 
incoming lawyers have graduated from an 
accredited law school and have passed the 
bar examination, the law firm need not 
provide an accommodation to an individual 
with a visual impairment who has not met 
these selection criteria. That individual is not 
entitled to a reasonable accommodation 
because the individual is not “otherwise 
qualified” for the position. 

On the other hand, if tne individual has 
graduated from an accredited law school and 
passed the bar examination, the individual 
would be “otherwise qualified.” The law firm 
would thus be required to provide a 
reasonable accommodation, such as a 
machine that magnifies print, to enable the 
individual to perform the essential functions 
of the attorney position, unless the necessary 
accommodation would impose an undue 
hardship on the law firm. See Senate Report 
at 3S-34: House Labor Report at 64-65. 

The reasonable accommodation that is 
required by this part should provide the 
qualified individual with a disability with an 
equal employment opportunity. Equal 
emp!o>'ment opportunity means an 
opportunity to attain the same level of 
performance, or to enjoy the same level of 
benefits and privileges of employment as are 
available to the average similarly situated 
employee without a disability. Thus, for 
example, an accommodation made to assist 
an employee with a disability in the 
performance of his or her job must be 
adequate to enable the individual to perform 
the essential functions of the relevant 
position. The accommodation, however, does 
not have to be the “best" accommodation 
possible, so long as it is sufficient to meet the 
job-related needs of the individual being 
accommodated. Accordingly, an employer 
would not have to provide an employee 
disabled by a back impairment with a state- 
of-the art mechanical lifting device if it 
provided the employee with a less expensive 
or more readily available device that enabled 
the employee to perform the essential 
functions of the job. See Senate Report at 35: 
House Labor Report at 66: see also Carter v. 
Bennett 840 F.2d 63 (DC Cir. 1988). 

Employers are obligated to make 
reasonaUe accommodation only to the 
physical or mental limitations resulting fixHn 
the disability of a qualified individual with a 
disability that is known to the employer. 

Thus, an employer would not be expected to 
accommodate disabilities of which it is 
unaware. If an employee with a known 
disability is having difficulty performing his 
or her job, an employer may inquire whether 
the employee is in need of a reasonable 
accommodation. In general, however, it is the 
responsibility of the individual with a 
disability to inform the employer that an 
accommodation is needed. When the need for 
an accommodation is not obvious, an 
employer, before providing a reasonable 
accommodation, may require that the 
individual with a disability provide 
documentation of the need for 
accommodation. 

See Senate Report at 34: House Labor 
Report at 65. 

Process of Determining the Appropriate 
Reasonable Accommodation 

Once a qualified individual with a 
disability has requested provision of a 
reasonable accommodation, the employer 
must make a reasonable effort to determine 
the appropriate accommodation. The 
appropriate reasonable accommodation is 
best determined through a flexible, 
interactive process that involves both the 
employer and the qualified individual with a 
disability. Although this process is described 
below in terms of accommodations that 
enable the individual with a disability to 
perform the essential functions of the position 
held or desired, it is equally applicable to 
accommodations involving the job 
application process, and to accommodations 
that enable the individual with a disability to 
enjoy equal benefits and privileges of 
employment. See Senate Report at 34-35; 
House Labor Report at 65-67. 

When a qualified individual with a 
disability has requested a reasonable 
accommodation to assist in the performance 
of a job, the employer, using a problem 
solving approach, should; 

(1) Analyze the particular job involved and 
determine its purpose and essential functions: 

(2) Consult with the individual with a 
disability to ascertain the precise job-related 
limitations imposed by the individual's 
disability and how those limitations could be 
overcome with a reasonable accommodation; 

(3) In consultation with the individual to be 
accommodated, identify potential 
accommodations and assess the effectiveness 
each would have in enabling the individual to 
perform the essential functions of the 
position; and 

(4) Consider the preference of the 
individual to be accommodated and select 
and implement the accommodation that is 
most appropriate for both the employee and 
the employer. 

In many instances, the appropriate 
reasonable accommodation may be so 
obvious to either or both the employer and 
the qualified individual with a disability that 
it may not be necessary to proceed in this 
step-by-step fashion. For example, if an 
employee who uses a wheelchair requests 
that his or her desk be placed on blocks to 
elevate the desktop above the arms of the 
wheeldiair aiul the employer complies, an 
appro|Miate accommodation has been 
requested, identified, and provided tvithout 
either the employee or employer being aware 

of having engaged in any sort of “reasonable 
accommodation process." 

However, in some instances neither the 
individual requesting the accommodation nor 
the employer can readily identify the 
appropriate accommodation. For example, 
the individual needing the accommodation 
may not know enough about the equipment 
used by the employer or the exact nature of 
the work site to suggest an appropriate 
accommodation. Likewise, the employer may 
not know enough about the individuars 
disability or the limitations that disability 
would impose on the performance of the job 
to suggest an appropriate accommodation. 
Under such circumstances, it may be 
necessary for the employer to initiate a more 
defined problem solving process, such as the 
step-by-step process described above, as part 
of its reasonable efiort to identify the 
appropriate reasonable accommodation. 

This process requires the individual 
assessment of both the particular job at issue, 
and the specific physical or mental 
limitations of the particular individual in 
need of reasonable accommodation. With 
regard to assessment of the job, “individual 
assessment” means analyzing the actual job 
duties and determining the true purpose or 
object of the job. Such an assessment is 
necessary to ascertain which job functions 
are the essential functions that an 
accommodation must enable an individual 
with a disability to perform. 

After assessing the relevant job. the 
employer, in consultation with the individual 
requesting the accommodation, should make 
an assessment of the specific limitations 
imposed by the disability on the individual's 
performance of the job's essential functions. 
This assessment will make it possible to 
ascertain the precise barrier to the 
employment opportunity which, in turn, will 
make it possible to determine the 
accommodation(s) that could alleviate or 
remove that barrier. 

If consultation with the individual in need 
of the accommodation still does not reveal 
potential appropriate accommodations, then 
the employer, as part of this process, may 
find that technical assistance is helpful in 
determining how to accommodate the 
particular individual in the specific situation. 
Such assistance could be sought from the 
Commission, from state or lo^ rehabilitation 
agencies, or from disability constituent 
organizations. It should be noted, however, 
that as provided in 8 1630.9(c) of this part 
the failure to obtain or receive technical 
assistance from the federal agencies that 
administer the ADA will not excuse the 
employer £rom its reasonable accommodation 
obligation. 

Once potential acconunodations have been 
identified, the employer should assess the 
effectiveness of each potential 
accommodation In assisting the individual in 
need of the accommodation in the 
performance of the essential functions of the 
position. If more than one of these 
accommodations will enable the individual to 
perform the eswntial functions or if the 
individual would prefer to provide his or her 
own accommodation, the preference of the 
individual with a disability should be given 
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primary consideration. However, the 
employer providing the accommodation has 
the ultimate discretion to choose between 
effective accommodations, and may choose 
the less expensi^'e accommodation or the 
accommodation that is easier for it to 
provide. It should also be noted that the 
Individual's willingness to provide his or her 
own accommodation does not relieve the 
employer of the duty to provide the 
accommodation should the individual for any 
reason be unable or unwilling to continue to 
provide the accommodation. 

Reasonable Accommodation Process 
Illustrated 

The following example illustrates the 
informal reasonable acconunodation process. 
Suppose a Sack Handler position requires 
that the employee pick up fifty pound sacks 
and carry them from the company loading 
dock to the storage room, and that a sack 
handler who is disabled by a back 
impairment requests a reasonable 
acconunodation. Upon receiving the request 
the employer analyzes the Sack Handler job 
and determines that the essential function 
and purpose of the job is not the requirement 
that the job holder physically lift and carry 
the sacks, but the requirement that the job 
holder cause the sack to move ffom the 
loading dock to the storage room. 

The employer then meets with the sack 
handler to ascertain precisely the barrier 
posed by the individual's specific disability 
to the performance of the job's essential 
function of relocating the sacks. At this 
meeting the employer learns that the 
individual can, in fact, lift the sacks to waist 
level but is prevented by his or her disability 
from carrying the sacks from the loading dock 
to the storage room. The employer and the 
individual agree that any of a number of 
potential accommodations, such as the 
provision of a dolly, hand truck, or cart, could 
enable the individual to transport the sacks 
that he or she has lifted. 

Upon further consideration, however, it is 
determined that the provision of a cart is not 
a feasible effective option. No carts are 
currently available at the company, and those 
that can be purchased by the company are 
the wrong shape to hold many of the bulky 
and irregularly shaped sacks that must be 
moved. Both the dolly and the hand truck, on 
the other hand, appear to be effective 
options. Both are readily available to the 
company, and either will enable the 
individual to relocate the sacks that he or she 
has lifted. The sack handler indicates his or 
her preference for the dolly. In consideration 
of this expressed preference, and because the 
employer feels that the dolly will allow the 
individual to move more sacks at a time and 
so be more efficient than would a hand truck, 
the employer ultimately provides the sack 
handler with a dolly in fulfillment of the 
obligation to make reasonable 
accommodation. 

Seetjon 1630.9(b) 

This provision states that an employer or 
other covered entity cannot prefer or select a 
qualified individual without a disability over 
an equally qualified individual with a 
disability merely because the individual with 
a disability will require a reasonable 

accommodation. In other words, an 
individual's need for an accommodation 
cannot enter into the employer's or other 
covered entity's decision regarding hiring, 
discharge, promotion, or other similar 
employment decisions, unless the 
accommodation would impose an undue 
hardship on the employer. See House Labor 
Report at 70. 

Section 1630.9(d) 

The purpose of this provision is to clarify 
that an employer or other covered entity may 
not compel a qualified individual with a 
disability to accept an accommodation, 
where that accommodation is neither 
requested nor needed by the individual. 
However, if a necessary reasonable 
accommodation is refused, the individual 
may not be considered qualihed. For 
example, an individual with a visual 
impairment that restricts his or her held of 
vision but who is able to read unaided would 
not be required to accept a reader as an 
accommodation. However, if the individual 
were not able to read unaided and reading 
was an essential function of the job, the 
individual would not be qualified for the job 
if he or she refused a reasonable 
accommodation that would enable him or her 
to read. See Senate Report at 34; House Labor 
Report at 65; House Judiciary Report at 71-72. 

Section 1630.10 Qualification Standards, 
Tests, and Other Selection Criteria 

The purpose of this provision is to ensure 
that individuals with disabilities are not 
excluded frnm job opportunities unless they 
are actually unable to do the job. It is to 
ensure that there is a 6t between job criteria 
and an applicant's (or employee's) actual 
ability to do the job. Accordingly, job criteria 
that even unintentionally screen out, or tend 
to screen out, an individual with a disability 
or a class of individuals with disabilities 
because of their disability may not be used 
unless the employer demonstrates that that 
criteria, as used by the employer, are job- 
related to the position to whii^ they are 
being applied and are consistent with 
business necessity. The concept of "business 
necessity" has the same meaning as the 
concept of “business necessity" under section 
504 of the Rehabilitation Act of 1973. 

Selection criteria that exclude, or tend to 
exclude, an individual with a disability or a 
class of individuals with disabilities because 
of their disability but do not concern an 
essential function of the job would not be 
consistent with business necessity. 

The use of selection criteria that are 
related to an essential function of the job 
may be consistent with business necessity. 
However, selection criteria that are related to 
an essential function of the job may not be 
used to exclude an individual with a 
disability if that individual could satisfy the 
criteria with the provision of a reasonable 
accommodation. Experience under a similar 
provision of the regulations implementing 
section 504 of the Rehabilitation Act 
indicates that challenges to selection criteria 
are, in fact, most often resolved by 
reasonable accommodation. It is therefore 
anticipated that challenges to selection 
criteria thought under this part will generally 
be resolved in a like manner. 

This provision is applicable to all tj’pes of 
selection criteria, including safety 
requirements, vision or hearing requirements, 
walking requirements, lifting requirements, 
and employment tests. See Senate Report at 
37-39; House Labor Report at 70-72; House 
Judiciary Report at 42. As previously noted, 
however, it is not the intent of this part to 
second guess an employer's business 
judgment with regani to production 
standards. (See section 1630.2(n) Essential 
Functions). Consequently, production 
standards will generally not be subject to a 
challenge under this provision. 

The Uniform Guidelines on Employee 
Selection Procedures (UGESP) 29 CFR part 
1607 do not apply to the Rehabilitation Act 
and are similarly inapplicable to this part. 

Section 1630.11 Administration of Tests 

The intent of this provision is to further 
emphasize that individuals with disabilities 
are not to be excluded from jobs that they 
can actually perform merely because a 
disability prevents them from taking a test, or 
negatively influences the results of a test, 
that is a prerequisite to the job. Read together 
with the reasonable accommodation 
requirement of section 1630.9, this provision 
requires that employment tests be 
administered to eligible applicants or 
employees with disabilities that impair 
sensory, manual, or speaking skills in formats 
that do not require the use of the impaired 
skiU. 

The employer or other covered entity is, 
generally, only required to provide such 
reasonable acconunodation if it knows, prior 
to the administration of the test that the 
individual is disabled and that the disability 
impairs sensory, manual or speaking skills. 
Thus, for example, it would be unlawful to 
administer a written employment test to an 
individual who has informed the employer, 
prior to the administration of the test that he 
is disabled with dyslexia and unable to read. 
In such a case, as a reasonable 
accommodation and in accordance with this 
provision, an alternative oral test should be 
administered to that individual. By the same 
token, a written test may need to be 
substituted for an oral test if the applicant 
taking the test is an individual with a 
disability that impairs speaking skills or 
impairs the processing of auditory 
information. 

Occasionally, an individual with a 
disability may not realize, prior to the 
administration of a test, that he or she will 
need an accommodation to take that 
particular test. In such a situation, the 
individual with a disability, upon becoming 
aware of the need for an accommodation, 
must so inform the employer or other covered 
entity. For example, suppose an individual 
with a disabling visual impairment does not 
request an accommodation for a written 
examination because he or she is usually 
able to take written tests with the aid of his 
or her own specially designed lens. When the 
test is distributed, the individual with a 
disability discovers that the lens is 
insufficient to distinguish the words of the 
test because of the unusually low color 
contrast between the paper and the ink, the 
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Individual would be entitled, at that point, to 
request an accommodation. The employer or 
other covered entity would, thereupon, have 
to provide a test with higher contrast, 
schedule a retest or provide any other 
effective accommodation unless to do so 
would impose an undue hardship. 

Other alternative or accessible test modes 
or formats include the administration of tests 
in large print or braille, or via a reader or sign 
interpreter. Where it is not possible to test in 
an alternative format the employer may be 
required, as a reasonable accommodation, to 
evaluate the skill to be tested in another 
maimer [e.g., through an interview, or through 
education license, or work experience 
requirements). An employer may also be 
required, as a reasonable accommodation, to 
allow more time to complete the test In 
addition, the employer's obligation to make 
reasonable accommodation extends to 
ensuring that the test site is accessible. (See 
S 1630.9 Not Making Reasonable 
Accommodation) See Senate Report at 37-38: 
House Labor Report at 70-72; House Judiciary 
Report at 42; see also Stutts v. Freeman, 894 
F.2d 666 (11th Cir. 1983); Crane v. Dole, 617 F. 
Supp. 156 (DD.C. 1965). 

lliis provision does not require that an 
employer offer every applicant his or her 
choice of test format Rather, this provision 
only requires that an employer provide, upon 
advance request alternative, accessible tests 
to individuals with disabilities that impair 
sensory, manual, or speaking skills needed to 
take the test 

This provision does not apply to 
employment tests that require the use of 
sensory, manual or speaking skills where the 
tests are intended to measure those skills. 
Thus, an employer could require that an 
applicant with dyslexia take a written test for 
a particular position if the ability to read is 
the skill the test is designed to measure. 
Similarly, an employer could require that an 
applicant complete a test within established 
time frames if speed were one of the skills for 
which the applicant was being tested. 
However, the results of such a test could not 
be used to exclude an individual with a 
disability unless the skill was necessary to 
perform an essential function of the position 
and no reasonable accommodation was 
available to enable the Individual to perform 
that function, or the necessary 
accommodation would impose an undue 
hardship. 

Section 1630.13 Prohibited Medical 
Examinations and Inquiries 

Section 1630.13(a) Pre-employment 
Examination or Inquiry 

This provision makes clear that an 
employer cannot inquire as to whether an 
individual has a disability at the pre-offer 
stage of the selection process. Nor can an 
employer inquire at the pre-offer stage about 
an applicant's workers' compensation 
history. 

Ei-nployers may ask questions that relate to 
the applicant's ability to perform job-related 
functions. However, these questions should 
not be phrased in terms of disability. An 
employer, fnr example, may ask whether the 
applicant nas a driver's license, if driving is a 
job function, but may not ask whedier the 

applicant has a visual disability. Employers 
may ask about an applicant's ability to 
perform both essential and marginal job 
functions. Employers, though, may not refuse 
to hire an applicant with a disability because 
the applicant's disability prevents him or her 
from performing marginal functions. See 
Senate Report at 39; House Labor Report at 
72-73; House Judiciary Report at 42-43. 

Section 1630.13(b) Examination or Inquiry 
of Employees 

The purpose of this provision is to prevent 
the administration to employees of medical 
tests or inquiries that do not serve a 
legitimate business purpose. For example, if 
an employee sudde^y starts to use increased 
amounts of sick leave or starts to appear 
sickly, an employer could not requira that 
employee to be tested for AIDS, HIV 
infection, or cancer unless the employer can 
demonstrate that such testing is job-related 
and consistent with business necessity. See 
Senate Report at 39; House Labor Report at 
75; House Judiciary R^rt at 44. 

Section 1630.14 Medical Examinations and 
Inquiries Specifically Permitted 

Section 1630.14(a) Pre-employment Inquiry 

Employers are permitted to make pre¬ 
employment inquiries into the ability of an 
applicant to perform job-related functions, 
liiis inquiry must be narrowly tailored. The 
employer may describe or demonstrate the 
job function and inquire whether or not the 
applicant can perform that function with or 
without reasonable accommodation. For 
example, an employer may explain that the 
job requires assembling small parts and ask if 
the individual will be able to perform that 
function, with or without reasonable 
accommodation. See Senate Report at 39; 
House Labor Report at 73; House Judiciary 
Report at 43. 

An employer may also ask an applicant to 
describe or to demonstrate how, with or 
without reasonable accommodation, the 
applicant will be able to perform job-related 
functions. Such a request may be made of all 
applicants in die same job category 
regardless of disability. Such a request may 
also be made of an applicant whose known 
disability may interfere with or prevent the 
performance of a job-related function, 
whether or not the employer routinely makes 
such a request of all applicants in the job 
category. For example, an employer may ask 
an individual with one leg who applies for a 
position as a home washing machine 
repairman to demonstrate or to explain how, 
with or without reasonable accommodatioa 
he would be able to transport himself and his 
tools down basement stairs. However, the 
employer may not inquire as to the nature or 
severity of the disability. Therefore, for 
example, the employer cannot ask how the 
individual lost the leg or whether the loss of 
the leg is indicative of an underlying 
impairment 

On the other hand, if the known disability 
of an applicant will not interfere with or 
prevent the performance of a job-related 
function, the employer may only request a 
description or demonstration by the applicant 
if it routinely makes such a request of all 
applicants in the same job category. So, for 

example, it would not be permitted for an 
employer to request that an applicant with 
one leg demonstrate his ability to assemble 
small parts while seated at a table, if the 
employer does not routinely request that all 
applicants provide such a demonstration. 

An employer that requires an applicant 
with a disability to demonstrate how he or 
she will perform a job-related function must 
either provide the reasonable accommodation 
the applicant needs to perform the function or 
permit die applicant to explain how, with the 
accommodation, he or she will perform the 
functioiL If the job-related function is not an ^ 
essential function, the employer may not 
exclude the applicant with a disability 
because of the applicant's inability to 
perform that function. Rather, the employer 
must as a reasonable accommodatioa either 
provide an accommodation that will enable 
the individual to perform the functioa 
transfer the function to another positioa or 
exchange the function for one the applicant is 
able to perform. 

An employer may not use an application 
form that lists a number of potentially 
disabling impairments and ask the applicant 
to check any of the impairments he or she 
may have. In additioa as noted above, an 
employer may not ask how a particular 
individual beuune disabled or the prognosis 
of the individual's disability. The employer is 
also prohibited from asking how often the 
indi^dual will require leave for treatment or 
use leave as a residt of incapacitation 
because of the disability. However, the 
employer may state the attendance 
requirements of the job and inquire whether 
the applicant can meet them. 

An employer is permitted to ask, on a test 
announcement or application form, that 
individuals with disabilities who will require 
a reasonable accommodation in order to take 
the test so inform the employer within a 
reasonable established time period prior to 
the administration of the test The employer 
may also request that documentation of the 
need for the accommodation accompany the 
request Requested accommodations may 
include accessible testing sites, modiffed 
testing conditions and accessible test 
formats. (See S 1630.11 Administration of 
Tests). 

Physical agility tests are not medical 
examinations and so may be given at any 
point in the application or employment 
process. Such tests must be given to all 
similarly situated applicants or employees 
regardless of disability. If such tests screen 
out or tend to screen out an individual with a 
disability or a class of individuals with 
disabilities, the employer would have to 
demonstrate that the test is job-related and 
consistent with business necessity and that 
performance cannot be achieved with 
reasonable accommodation. (See 9 1630.9 
Not Making Reasonable Accommodation: 
Process of Determining the Appropriate 
Reasonable Accommodation). 

As previously noted, collecting information 
and inviting individuals to identify 
themselves as individuals with diMbilities as 
required to satisfy the affirmative action 
requirements of Section 503 of the 
Rehabilitation Act is not restricted by this 
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part. (See 81630.1 (b) and (c) Applicability 
and Construction). 

Section 1830.14(b) Employment Entrance 
Examination 

An employer is permitted to require post¬ 
offer medical examinations before the 
employee actually starts working. The 
employer may condition the offer of 
employment on the results of the 
examination, provided that all entering 
employees in the same job category are 
subjected to such an examination, regardless 
of disability, and that the confidentiality 
requirements specified in this part are met. 

iliis provision recognizes that in many 
industries, such as air transportation or 
construction, applicants for certain positions 
are chosen on the basis of many factors 
including physical and psychological criteria, 
some of which may be identified as a result 
of post-ofier medical examinations given 
prior to entry on duty. Only those employees 
who meet the employer’s physical and 
psychological criteria for the job. with or 
without reasonable accommodation, will be 
qualified to receive confirmed ofiers of 
employment and begin working. 

Medical examinations permitted by this 
section are not required to be job-related and 
consistent with business necessity. However, 
if an employer withdraws an offer of 
employment because the medical 
examination reveals that the employee does 
not satisfy certain employment criteria, either 
the exclusionary criteria must not screen out 
or tend to screen out an individual with a 
disability or a class of individuals with 
disabilities, or they must be job-related and 
consistent with business necessity. As part of 
the showing that an exclusionary criteria is 
job-related and consistent with business 
necessity, the employer must also 
demonstrate that there is no reasonable 
accommodation that will enable the 
individual with a disability to perform the 
essential functions of the job. See Conference 
Report at 59-60; Senate Report at 39; House 
Labor Report at 73-74; House Judiciary 
Report at 43. 

As an example, suppose an employer 
makes a conditional offer of employment to 
an applicant, and it is an essential function of 
the job that the incumbent be available to 
work every day for the next three months. An 
employment entrance examination then 
reveals that the applicant has a disabling 
impairment that, according to reasonable 
medical judgment that relies on the most 
current medical knowledge, will require 
treatment that will render the applicant 
unable to work for a portion of the three 
month period. Under these circumstances, the 
employer would be able to withdraw the 
employment ofier without violating this part. 

The information obtained in the course of a 
permitted entrance examination or inquiry is 
to be treated as a confidential medical record 
and may only be used in a manner not 
inconsistent with this part State woricers’ 
compensation laws are not preempted by the 
ADA or this part. These laws require the 
collection of information firom individuals for 
state administrative purposes that do not 
conflict with the ADA or this part. 
(.x)nsequently, employers or other covered 

entities may submit information to state 
workers' compensation offices or second 
injury funds in accordance with state 
workers* compensation laws without 
violating this part 

Consistent with this section and with 
8 1630.16(f) of this part information obtained 
in the course of a permitted entrance 
examination or inquiry may be used for 
insurance purposes described in 8 1630.16(f). 

Section 1630.14(c) Examination of 
Employees 

This provision permits employers to make 
inquiries or require medical examinations 
(fitness for duty exams) when there is a need 
to determine whether an employee is still 
able to perform the essential functions of his 
or her job. The provision permits employers 
or other covered entities to make inquiries or 
require medical examinations necessary to 
the reasonable accommodation process 
described in this part This provision also 
permits periodic physicals to determine 
fitness for duty or other medical monitoring if 
such physicals or monitoring are required by 
medical standards or requirements 
established by Federal, state, or local law 
that are consistent with the ADA and this 
part (or in the case of a federal standard, 
with section 504 of the Rehabilitation Act) in 
that they are job-related and consistent with 
business necessity. 

Such standeu-ds may include federal safety 
regulations that regulate bus and truck driver 
qualifications, as well as laws establishing 
medical requirements for pilots or other air 
transportation personnel. These standards 
also include health standards promulgated 
piuvuant to the Occupational Safety and 
Health Act of 1970, the Federal Coal Mine 
Health and Safety Act of 1969, or other 
similar statutes that require that employees 
exposed to certain toxic and hazardous 
substances be medically monitored at 
specific intervals. See House Labor Report at 
74-75. 

The information obtained in the course of 
such examination or inquiries is to be treated 
as a confidential medical record and may 
only be used in a manner not inconsistent 
widi this part. 

Section 1630.14(d) Other Acceptable 
Examinations and Inquiries 

Part 1630 permits voluntary medical 
examinations, including voluntary medical 
histories, as part of employee health 
programs. These programs often include, for 
example, medical screening for high blood 
pressure, weight control counseling, and 
cancer detection. Voluntary activities, such 
as blood pressure monitoring and the 
administering of prescription drugs, such as 
insulin, are also permitted. It should be noted, 
however, that the mediced records developed 
in the course of such activities must be 
maintained in the confidential manner 
required by this part and must not be used for 
any purpose in violation of this part, such as 
limiting health insurance eligibility. House 
Labor Report at 75; House Judiciary Report at 
43-44. 

Section 1830.15 Defenses 

The section on defenses in part 1630 is not 
intended to be exhaustive. However, it is 

intended to inform employers of some of the 
potential defenses available to a chai^ge of 
discrimination under the ADA and this part 

Section 1630.15(a) Disparate Treatment 
Defenses 

The "traditional" defense to a charge of 
disparate treatment under title VU, as 
expressed in McDonnell Douglas Carp. v. 
Green, 411 U.S. 792 (1973), Texas Department 
of Community Affairs v. Burdine, 450 U.S. 248 
(1981), and their progeny, may be applicable 
to charges of disparate treatment brought 
under the ADA. See Prewitt v. US. Postal 
Service, 662 F.2d 292 (5th Cir. 1981). Disparate 
treatment means, with respect to title I of the 
ADA, that an individual was treated 
differently on the basis of his or her 
disability. For example, disparate treatment 
has occurred where an employer excludes an 
employee with a severe facial disfigurement 
from staff meetings because the employer 
does not like to look at the employee. The 
individual is being treated differently 
because of the employer’s attitude towards 
his or her perceived disability. Disparate 
treatment has also occurred where an 
employer has a policy of not hiring 
individuals with AIDS regardless of the 
individuals’ qualifications. 

The crux of the defense to this type of 
charge is that the individual was treated 
differently not because of his or her disability 
but for a legitimate nondiscriminatory reason 
such as poor performance unrelated to the 
individual’s disability. The fact that the 
individual’s disability is not covered by the 
employer’s current insurance plan or would 
cause the employer’s insurance premiums or 
workers’ compensation costs to increase, 
would not be a legitimate nondiscriminatory 
reason justifying disparate treatment of an 
individual with a disability. Senate Report at 
85; House Labor Report at 136 and House 
Judiciary Report at 70. The defense of a 
legitimate nondiscriminatory reason is 
rebutted if the alleged nondiscriminatory 
reason is shown to be pretextual. 

Section 1830.15 (b) and (c) Disparate Impact 
Defenses 

Disparate impact means, with respect to 
title I of the ADA and this part that 
uniformly applied criteria have an adverse 
impact on an individual with a disability or a 
disproportionately negative impact on a class 
of individuals with disabilities. Section 
163ai5(b) clarifies that an employer may use 
selection criteria that have such a disparate 
impact i.e., that screen out or tend to screen 
out an individual with a disability or a class 
of individuals with disabilities only when 
they are job-related and consistent with 
business necessity. 

For example, an employer interviews two 
candidates for a position, one of whom is 
blind. Both are equally qualified. The 
employer decides that while it is not essential 
to the job it would be convenient to have an 
employee who has a driver's license and so 
could occasionally be asked to run errands 
by car. The employer hires the individual 
who is sighted because this individual has a 
driver’s license. This is an example of a 
uniformly applied criterion, having a driver’s 
permit, t^t screens out an individual who 
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has a disability that makes it impossible to 
obtain a driver's permit The employer would, 
thus, have to show that this criterion is job- 
related and consistent with business 
necessity. See House Labor Report at 55. 

However, even if the criterion is job-related 
and consistent with business necessity, an 
employer could not exclude an individual 
with a disability if the criterion could be met 
or job performance accomplished with a 
reasonable accommodation. For example, 
suppose an employer requires, as part of its 
application process, an interview that is job- 
related and consistent with business 
necessity. The employer would not be able to 
refuse to hire a hearing impaired applicant 
because he or she could not be inteiViewed. 
This is so because an interpreter could be 
provided as a reasonable accommodation 
that would allow the individual to be 
interviewed, and thus satisfy the selection 
criterion. 

With regard to safety requirements that 
screen out or tend to screen out an individual 
with a disability or a class of individuals with 
disabilities, an employer must demonstrate 
that the requirement, as applied to the 
individual, satisRes the “direct threat” 
standard in $ 1630.2(r) in order to show that 
the requirement is job-related and consistent 
with business necessity. 

Section 1630.15(c] clarifies that there may 
be uniformly applied standards, criteria and 
policies not relating to selection that may 
also screen out or tend to screen out an 
individual with a disability or a class of 
individuals with disabilities. Like selection 
criteria that have a disparate impact, non¬ 
selection criteria having such an impact may 
also have to be job-related and consistent 
with business necessity, subject to 
consideration of reasonable accommodation. 

It should be noted, however, that some 
uniformly applied employment policies or 
practices, such as leave policies, are not 
subject to challenge under the adverse impact 
theory. “No-leave” policies [e.g., no leave 
during the first six months of employment) 
are likewise not subject to challenge under 
the adverse impact theory. However, an 
employer, in spite of its “no-leave” policy, 
may. in appropriate circumstances, have to 
consider the provision of leave to an 
employee with a disability as a reasonable 
accommodation, unless the provision of leave 
would impose an undue hardship. See 
discussion at S 1630.5 Limiting, Segregating 
and Classifying, and S 1630.10 Qualification 
Standards, Tests, and Other Selection 
Criteria. 

Section 1630.15(d) Defense to Not Making 
Reasonable Accommodation 

An employer or other covered entity 
alleged to have discriminated because it did 
not make a reasonable accommodation, as 
required by this part, may offer as a defense 
that it would have been an undue hardship to 
make the accommodation. 

It should be noted, however, that an 
employer cannot simply assert that a needed 
accommodation will cause it undue hardship, 
as defined in { 1630.2(p), and thereupon be 
relieved of the duty to provide 
accommodation. Rather, an employer will 
have to present evidence and demonstrate 

that the accommodation will, in fact, cause it 
undue hardship. Whether a particular 
accommodation will impose an undue 
hardship for a particular employer is 
determined on a case by case basis. 
Consequently, an accommodation that poses 
an undue hardship for one employer at a 
particular time may not pose an undue 
hardship for another employer, or even for 
the same employer at another time. Likewise, 
an accommodation that poses an undue 
hardship for one employer in a particular job 
setting, such as a temporary construction 
worksite, may not pose an undue hardship for 
another employer, or even for the same 
employer at a permanent worksite. See 
House Judiciary Report at 42. 

The concept of undue hardship that has 
evolved under Section 504 of the 
Rehabilitation Act and is embodied in this 
part is unlike the “undue hardship" defense 
associated with the provision of religious 
accommodation under title VII of the Civil 
Rights Act of 1964. To demonstrate undue 
hardship pursuant to the ADA and this part, 
an employer must show substantially more 
difficulty or expense than would be needed to 
satisfy the “de minimis” title VII standard of 
undue hardship. For example, to demonstrate 
that the cost of an accommodation poses an 
undue hardship, an employer would have to 
show that the cost is undue as compared to 
the employer's budget. Simply comparing the 
cost of the accommodation to the salary of 
the individual with a disability in need of the 
accommodation will not suffice. Moreover, 
even if it is determined that the cost of an 
acconunodation would unduly burden an 
employer, the employer cannot avoid making 
the accommodation if the individual with a 
disability can arrange to cover that portion of 
the cost that rises to the imdue hardship 
level, or can otherwise arrange to provide the 
accommodation. Under such circumstances, 
the necessary accommodation would no 
longer pose an undue hardship. See Senate 
Report at 36; House Labor Report at 68-69; 
House Judiciary Report at 40-41. 

Excessive cost is only one of several 
possible bases upon which an employer 
might be able to demonstrate undue hardship. 
Alternatively, for example, an employer 
could demonstrate that the provision of a 
particular accommodation would be unduly 
disruptive to its other employees or to the 
functioning of its business, llie terms of a 
collective bargaining agreement may be 
relevant to this determination. By way cf 
illustration, an employer would likely be able 
to show undue hardship if the employer could 
show that the requested accommodation of 
the upward adjustment of the business' 
thermostat would result in it becoming 
unduly hot for its other employees, or fur its 
patrons or customers. The employer would 
thus not have to provide this accommodation. 
However, if there were an alternate 
accommodation that would not result in 
undue hardship, the employer would have to 
provide that accommodation. 

It should be noted, moreover, that the 
employer would not be able to show undue 
hardship if the disruption to its employees 
were the result of those employees fears or 
prejudices toward the individual's disability 
and not the result of the provision of the 

accommodation. Nor would the employer be 
able to demonstrate undue hardship by 
showring that the provision of the 
accommodation has a negative impact on the 
morale of its other employees but not on the 
ability of these employees to perform their 
jobs. 

Section 1630.15(e) Defense—Conflicting 
Federal Laws and Regulations 

There are several Federal laws and 
regulations that address medical standards 
and safety requirements. If the alleged 
discriminatory action was taken in 
compliance with another Federal law or 
regulation, the employer may offer its 
obligation to comply with the conflicting 
standard as a defense. The employer's 
defense of a conflicting Federal requirement 
or regulation may be rebutted by a showing 
of pretext or by showing that the Federal 
standard did not require the discriminatory 
action, or that there was a nonexclusionary 
means to comply with the standard that 
would not conflict with this part. See House 
Labor Report at 74. 

Section 1630.16 Specific Activities 
Permitted 

Section 1630.16(a) Religious Entities 

Religious organizations are not exempt 
from title I of the ADA or this part. A 
religious corporation, association, 
educational institution, or society may give a 
preference in employment to individuals of 
the particular religion, and may require that 
applicants and employees conform to the 
religious tenets of the organization. However, 
a religious organization may not discriminate 
against an individual who satisfies the 
permitted religious criteria because that 
individual is disabled. The religious entity, in 
other words, is required to consider qualiffed 
individuals with disabilities who satisfy the 
permitted religious criteria on an equal basis 
with qualiffed individuals without disabilities 
who similarly satisfy the religious criteria. 
See Senate Report at 42; House Labor Report 
at 76-77; House Judiciary Report at 46. 

Section 1630.16(b) Regulation of Alcohol 
and Drugs 

This provision permits employers to 
establish or comply with certain standards 
regulating the use of drugs and alcohol in the 
workplace. It also allows employers to hold 
alcoholics and persons who engage in the 
illegal use of dnigs to the same performance 
and conduct standards to which it holds all of 
its other employees. Individuals disabled by 
alcoholism are entitled to the same 
protections accorded other individuals with 
disabilities under this part. As noted above, 
individuals currently engaging in the illegal 
use of drugs are not individuals with 
disabilities for purposes of part 1630 when 
the employer acts on the basis of such use. 

Section 1630.16(c) Drug Testing 

This provision reflects title Fs neutrality 
toward testing for the illegal use of drugs. 
Such drug tests are neither encouraged, 
authorized nor prohibited. The results of such 
drug tests may be used as a basis for 
disciplinary action. Tests for the illegal use of 
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drugs are not considered medical 
examinstiona for purposes of this part If the 
results reveal information about an 
individuars medical condition beyond 
whether the individual is currently engaging 
in the illegal use of drugs, this ad^tional 
information is to be treated as a confidential 
medical record. For example, if a test for die 
illegal use of drugs reveals the presence of a 
controlled substance that has been lawfully 
prescribed for a particular medical condition, 
this information is to be treated as a 
confidential medical record. See House Labor 
Report at 79; House Judiciary Report at 47. 

Section 1630.16(e) Infectious and 
Communicable Diseases; Food Handling Jobs 

This provision addressing food handling 
jobs applies the “direct threat” analysis to 
the particular situation of accommodating 
individuals with infectious or communicable 
diseases that are transmitted through the 
handling of food. The Department of Health 
and Homan Services is to prepare a list of 
infectious and communicable diseases that 
are transmitted through the handling of food. 
If an individual with a disability has (me of 
the listed diseases and woriis in or applies 
for a position in food handling, the emjdoyer 
must determine whether there is a reasonable 
accommodation that will eliminate the risk of 
transmitting the disease through the handling 
of food. If there is an accommodation that 
will not pose an undue hardship, and that 
will prevent the transmission of the disease 
through the handling of foocL the employer 
must provide the accommodation to the 
individuaL The employer, under these 
circumstances, would not be permitted to 
discniminate against the individual becuiuse 
of the need to provide the reasonable 
acccnnmodation and would be required to 
maintain the individual in the fcrod handling 
job. 

If no such reasonable accommodation is 
possible, the employer may refuse to assign, 
or to continue to assign the individual to a 
position involving food handling. This means 
that if sucdi an individual is an applicant for a 
food handling position the employer is not 
required to hire the individual. However, if 
the individual is a (nirrent employee, the 
employer would be required to consider the 
accommodation of reassignment to a va(mnt 
position not involving fcx^ handling for 
which the individual is qualified. Conference 
Report at 61-63. (See § 1630.2(r) Direct 
Threat). 

Section 1630.16(f) Health Insurance, Life 
Insurance, and Other Benefit Plans 

This provision is a limited exemption that 
is only applicable to those who establish, 
sponsor, observe or administer benefit plans, 
such as health and life insurance plans. It 
does not apply to those who establish, 
sponsor, obMrve or administer plans not 
involving benefits, such as liability insurance 
plans. 

The purpose of this provision is to permit 
the development and administration of 
benefit plans in ac(xmlan(% with accepted 
principles of risk assessment. This pn^sion 
is not intended to dimpt the current 
regulatory structure for self-insured 
employers. These employes may establish. 

spons(». observe, or administer the terms of a 
bona fi(le benefit plan not subject to state 
laws that regulate insurance. This provision 
is also not intended to disrupt the (mrrent 
nature of insurance underwriting, or current 
insurance industry practices in sales, 
underwriting, pri(di^ administrative and 
other services, claims and similar Insurance 
related activities based on (dassifiimticm of 
risks as regulated by the States. 

The activities permitted by this provision 
do not violate part 1630 even if they result in 
limitations on individuals with disabilities, 
provided that these activities are ncrt used as 
a subterfuge to evade the purposes of this 
part Whether or not these activities are 
being used as a subterfuge is to be 
determined without regard to the date the 
insurance plan or employee benefit plan was 
adopted. 

However, an employer or other covered 
entity cannot deny a qualified individual with 
a disability equal access to insurance or 
subject a qualified individual with a 
disability to different terms or (xmditions of 
insurance based on disability alone, if the 
disability does not pose increased risks. Part 
1630 requires that (decisions not based on risk 
classification be made in (mnformity with 
non-discrimination requirements. See Senate 
Report at 84-88; House Labor Report at 136- 
138; House Judiciary Report at 70-71. See the 
dis(niS8ion of {1630.5 Limiting, Segregating 
and Classifying. 
[FR Doc. 91-17512 Filed 7-25-91; 8:45 am] 
BILUNQ CODE S7S(HM-« 

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

29 CFR Parte 1602 and 1627 

Recordkeeping and Reporting Under 
Title VII and the ADA 

agency: Equal Employment Opportunity 
Commission (EEOC). 
ACTION: Final rule. 

SUMMANy: This final rule is based on 
two separate Notices of Proposed 
Rulemaking (NPRM) published on 
February 13.1989 (54 FR 6551), and 
March 5.1991 (56 FR 9185). This final 
rule amends 29 CFR part 1602, EEOC’s 
regulations on Recordkeeping and 
Reporting under title VII of the Civil 
Rights Act of 1964 (title VII), to add 
recordkeeping requirements under the 
Americans with Disabilities Act of 1990 
(ADA). It increases the records retention 
period required in part 1602 for title VII 
and the ADA from 6 months to (Hie year. 
The Commission also is adding a new 
subpart R to part 1602,29 CFR 1602.56, 
that will (darify that the Commission has 
the authority to investigate persons to 
determine whether they comply with the 
reporting or recordkeeping requirements 
of part 1602. In addition, the 
Commissicxi is making several minor 
changes to SS 1602.7 and 1602.10. 

The Commissicm also is ddeting 
S 1602.14(b) of its title VII recOTdkeeping 
regulations, which provides that the 
S 1602 re(X}rdkeeping requirements do 
not apply to temporary or seasonal 
positions. Information regarding such 
employees now must be reported on 
Standard Form 100 on September 30 of 
each year, in the same fashion as 
information regarding permanent 
employees is repented Similarly, the 
Commission is deleting §S 1627.3(b) and 
1627.4(a)(2) of the Age Disenimination in 
Employment Act recordkeeping 
regulations, which provide for a 90-day 
retention period for temporary positions, 
and is clarifying the mandatory nature 
of such re(X}rdkeeping. The Commission 
is not issuing a final nile on proposed 
§ 1602.57 at this time. 

EFFECTIVE DATE: August 26,1991. 

FOR FURTHER INFORMATION CONTACT: 

Thomas ]. Schlageter, Acting Assistant 
Legal Counsel, Grace C. Karmiol, 
General Attorney, or Wendy Adams, 
General Attorney, at (202) 663-^4669 
(voice) or (202) 66^399 (TDD). 

SUPPLEMENTARY INFORMATION: The 
Commission received nine comments in 
response to the NPRM published in the 
March 5,1991 Federal Register on 
Recordkeeping and Reporting tmder title 
Vn and the ADA. The comments 
responded to the invitation in the 
preamble of the NPRM for comment on 
whether there should be a reporting 
requirement under the ADA, how the 
reported information should be used, 
and how it should be collected. Four 
comments recommended that there be a 
reporting requirement although one of 
them suggested that it be (mllected by 
sampling rather than universal 
reporting. I^ve comments opposed any 
new reporting requirements on the 
grounds of administrative burden. One 
of these suggested that no reporting 
requirement be imposed at this time, but 
that the need for reporting be reassessed 
at a later date. Another of these argued 
that if a reporting requirement is 
necessary, it should be accximplished by 
using the existing EEO-1 rather than a 
separate report, should be collected by 
both employer visual identification and 
employee self-identification, and should 
be used to monitor the impact of the 
ADA and to dcxniment utilization of 
persons with disabilities, not for 
affirmative action purposes. The 
Commission is continuing its 
consideration of possible reporting 
requirements under the ADA and will 
confer with the Department of Labor, 
and any other affected federal agency, 
to discuss whether a reporting 
requirement would be appropriate under 
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the ADA. If it concludes that a reporting 
requirement may be appropriate, it will 
issue an NPRM 

The Commission received over 20 
comments in response to the February 
13,1989 NPRM While this preamble 
does not address each individual 
comment, it addresses the most 
signiHcant issues raised in the 
comments. Current S 1602.7 concerns the 
niing of Standard Form 100, and has 
been interpreted in conjunction with the 
instructions accompanying the form. In 
order to clarify which of the employers 
that are subject to title VII must file the 
report, the Commission has incorporated 
some of the information that is 
contained in the instructions into 
§ 1602.7. 

Current § 1602.14 provides that 
personnel or employment records made 
or kept by an employer shall be 
preserved by the employer for a period 
of six months fi'om the date of the 
making of the record or of the personnel 
action involved, whichever is later. This 
requirement was promulgated before 
title VII was amended in 1972 to change 
the time limit for filing a charge £rom 90 
days to 180 days (or, in some instances, 
to 300 days). Requiring an employer or 
labor organization to maintain records 
for six months when the charge filing 
limit was 90 days ensured that all 
applicable records were kept. Due to the 
lengthening of the filing period, 
however, it no longer is true that 
employers or labor organizations 
necessarily will have retained records 
until the title VII filing period expires. 
Under the current relation, an 
employer or labor organization may 
have already lawfully destroyed its 
employment records before it is notified 
that a charge has been filed. Moreover, 
a one year retention period for 
employers and labor organizations 
subject to title VII and the ADA will 
make the records retention period the 
same as that required by the 
Commission’s regulations under the Age 
Discrimination in Employment Act 29 
U.S.C. 621 etseq. (ADEA), 29 CFR 
1627.3(b)(1) and 1627.4(a)(1). This 
uniform retention period will simplify 
and clarify recordkeeping for employers 
who are also subject to the ADEA. 

In order to promote efficiency and to 
eliminate confusion as to recordkeeping 
requirements regarding temporary and 
seasonal employees, the Commission is 
deleting § 1602.14(b) which provides that 
the part 1602 recordkeeping 
requirements do not apply to temporary 
or seasonal positions. Similarly, the 
Commission is deleting §S 1627.3(b)(3) 
and 1627.4(a)(2) of the ADEA 
recordkeeping regulations, which 

provide for a 90 day records retention 
period for temporary positions, and is 
clarifying the mandatory nature of such 
recor^eeping. These changes will 
require employers to retain records on 
all employees, permanent and 
temporary, for a one year period. They 
will, however, impose a new 
recordkeeping requirement only on the 
relatively few employers who are not 
subject to the recordkeeping provisions 
of the ADEA. 

Section 709(c) of title Vn, 42 U.S.C. 
2000e-8(c), provides, inter alia, that any 
person who fails to maintain 
information as required by that 
subsection and by Commission 
regulations may, upon application of the 
Commission or the Attorney General in 
a case involving a government, 
governmental agency or political 
subdivision, be ordered to comply by the 
appropriate United States district court. 
At present. Commission regulations do 
not explicitly provide that the 
Commission may conduct an 
investigation when it has reason to 
believe an employer or other entity 
subject to title VII has failed to comply 
with the recordkeeping requirements of 
part 1602, as when, for example, an 
employer does not provide the required 
recordkeeping information to the 
Commission. The Commission is adding 
§ 1602.56 to give clear notice of its 
authority to enforce section 709(c) of 
title vn. The addition of this section is 
consistent with the Commission’s 
authority to issue suitable procedural 
regulations to carry out the provisions of 
title vn, 42 U.S.C. 2000e-12(a), and is an 
appropriate procedural mechanism for 
investigating apparent violations of 
those provisions. 

The revisions to S 1602.7 change the 
annual Standard Form 100 reporting 
date fi'om March 31 to September 30. By 
changing the reporting date the 
Commission also is changing the dates 
for which the information should be 
reported, i.e., fi'om the three months 
preceding March 31, to the three months 
preceding September 30. Any employer 
that has received permission to use a 
different period for reporting may 
continue to use that approved period. 
The Commission has determined that 
this change will result in a reporting 
date that is less affected by the 
variation in seasonal employment, such 
as employment in the construction 
industry, than the present date and will 
provide emplo3rment figures which 
reflect annual average employment 
more closely than the present date does. 
This change will not affect the date by 
which employers must report VETS 
information to the United States 

Department of Labor, as the VETS data 
and the Standard Form 100 data are 
processed separately. The revisions also 
change the address for obtaining 
necessary reporting supplies fit)m 
"Jeffersonville, Indiana’’ to ‘‘the 
Commission or its delegate.” 

The revision to S 1602.10 deletes the 
reference to ‘‘section 4(c) of the 
instructions" and substitutes ‘‘section 5 
of the instructions.” The reference to the 
100 employee jurisdictional test of 
section 701(b) of title VII is deleted since 
the number of employees required for an 
employer to be subject to title VII now is 
15 or more. This change in no way 
affects the present Standard Form 100 
reporting requirement of 100 or more 
employees that is set out in the 
instructions accompanying the form and 
now is made explicit in the regulation. 

In order to provide a mechanism for 
those subject to the reporting 
requirements to seek a change in the 
reporting date or the date by which data 
should be reported, the Commission has 
revised S 1602.10 to permit employers to 
seek changes in those requirements. The 
Commission notes that retention of the 
records for the period of one year will 
increase only minimally, if at all, the 
employer’s cost of maintaining the 
records. Employers already are required 
to maintain the records for a period of 
six months. The cost of retaining the 
records for an additional six months will 
be minimal. Moreover, most employers 
subject to Title VII also are subject to 
the ADEA, which presently requires that 
these records be retained for a period of 
one year. 

The Commission estimates that the 
changes to §S 1602.14 and 1602.28(a) 
increasing the title VII records retention 
period fix)m six months to one year will 
result in an increased recordkeeping 
burden on employers of approximately 
9,000 burden hours annually. The 
Commission estimates that the changes 
in the title VII and ADEA recordkeeping 
requirements for employers with 
temporary employees will result in an 
increased recordkeeping burden of 
approximately 20,800 bv^en hours 
annually. The Commission believes that 
this increase in burden hours is de 
minimis and that the modifications will 
not have a significant impact on a 
substantial number of small employers. 
Further, the Commission believes that 
the above cited benefits of the 
modifications, by establishing a uniform 
period of recordkeeping for full time and 
part time employees under title VII, 
ADA and the ADEA, outweigh the 
minimal increase in recordkeeping 
burden hours on employers. For the 
above reasons, the reg^atory change 



Federal Register / Vol. 56, No. 144 / Friday, July 26, 1991 / Rules and Regulations 35755 

will simplify the recordkeeping 
requirements. The Commission also 
certifies under 5 U.S.C. 605(b), enacted 
by the Regulatory Flexibility Act (Pub. L 
No. 96-354), that these modifications 
will not result in a significant economic 
impact on a substantial number of small 
employers and that a regulatory 
flexibility analysis therefore is not 
required. 

List of Subjects in 29 CFR Parts 1602 and 
1627 

Equal employment opportunity, 
Reporting and recordkeeping 
requirements. 

For the Commission, 

Evan ). Kemp, Jr., 

Chairman. 

Accordingly. 29 CFR parts 1602 and 
1627 are amended as follows: 

PART 1602—[AMENDED] 

1. The heading for part 1602 is revised 
to read as follows: 

PART 1602—RECORDKEEPING AND 
REPORTING REQUIREMENTS UNDER 
TITLE VII AND THE ADA 

2. The authority citation for part 1602 
is revised to read as follows: 

Authority: 42 U.S.C. 2000e-8,2000e-12; 44 
U.S.C. 3501 et seq.; 42 U.S.C 12117. 

3. Section 1602.1 is revised to read as 
follows: 

§ 1602.1 Purpose and scope. 

Section 709 of title VII (42 U.S.C. 
2000e) and section 107 of the Americans 
with Disabilities Act (ADA) (42 U.S.C. 
12117) require the Commission to 
establish regulations pursuant to which 
employers, labor organizations, joint 
labor-management committees, and 
employment agencies subject to those 
Acts shall make and preserve certain 
records and shall furnish specified 
information to aid in the administration 
and enforcement of the Acts. 

4. The heading for Subpart A is 
revised to read as follows: 

Subpart A—General 

S 1602.1 [Amended] 

5. Section 1602.1 is moved under 
subpart A. 

§s 1602.2-1602.6 [Removed] 

6. Sections 1602.2-1602.6 are removed 
and reserved. 

$1602.7 [Amended] 

7. Section 1602.7 is amended by 
revising the first and last sentences to 
read as follows: 

$ 1602.7 Requirement for Wing of report 

On or before September 30 of each 
year, every employer that is subject to 
title Vn of the Civil Rights Act of 1964, 
as amended, and that has 100 or more 
employees, shall file with the 
Commission or its delegate executed 
copies of Standard Form 100, as revised 
(o^erwise known as “Employer 
Information Report EEO-1”) in 
conformity with the directions set forth 
in the form and accompanying 
instructions. * * * Appropriate copies of 
Standard Form 100 in blank will be 
supplied to every employer known to 
the Commission to be subject to the 
reporting requirements, but it is the 
responsibility of all such employers to 
obtain necessary supplies of the form 
from the Commission or its delegate 
prior to the filing date. 

8. Section 1602.10 is revised to read as 
follows: 

$ 1602.10 Employer’s exemption from 
reporting requirements. 

If an employer claims that the 
preparation or filing of the report would 
create undue hardship, the employer 
may apply to the Commission for an 
exemption from the requirements set 
forth in this part, according to 
instruction 5. If an employer is engaged 
in activities for which the reporting unit 
criteria described in section 5 of the 
instructions are not readily adaptable, 
special reporting procedures may be 
required. If an employer seeks to change 
the date for filing its Standard Form 100 
or seeks to change the period for which 
data are reported, an alternative 
reporting date or period may be 
permitted. In such instances, the 
employer should so advise the 
Commission by submitting to the 
Commission or its delegate a specific 
written proposal for an alternative 
reporting system prior to the date on 
which the report is due. 

$1602.11 [Amended] 

9. Section 1602.11 is amended as 
follows: 

a. In the first sentence, after 
“purposes of title VII” insert “or the 
ADA”. 

b. In the second sentence, after 
“section 709(c) of title VTI” insert “or 
section 107 of the ADA”. 

$ 1602.12 [Amended] 
10. Section 1602.12 is amended as 

follows: 
a. In the first sentence, after 

“purposes of Title VII” insert “or the 
ADA”. 

b. In the second sentence, after 
“section 709(c)” insert “of Title VII, or 
section 107 of the ADA”. 

c. By revising the parenthetical at the 
end of the section to read as follows: 

(Approved by the Office of Management and 
Budget under control number 3046-0040) 

$ 1602.14 [Amended] 

11. Section 1602.14(a) is amended as 
follows: 

a. By removing the words “6 months” 
wherever they appear and replacing 
them with the words “one year”. 

b. In the first sentence, after “not 
necessarily limited to” insert “requests 
for reasonable accommodation,”. 

c. In the third sentence, after “under 
title VII” insert “or the ADA”. 

d. By revising the parenthetical at the 
end of the section to read as follows: 

(Approved by the Ofiice of Management and 
Budget under control number 3046-0040) 

$ 1602.14 [Amended] 

12. Section 1602.14 is amended by 
removing paragraph (b), by removing the 
designation fix)m paragraph (a), and by 
revising the parenthetical at the end of 
the section to read as follows: 

(Approved by the Ofi5ce of Management and 
Budget under control number 3046-0040) 

$ 1602.19 [Amended] 

13. Section 1602.19 is amended as 
follows: 

a. In the first sentence, after “purpose 
of Title VII” insert “or the ADA”. 

b. In the second sentence, after 
“section 709(c) of title VII” insert “or 
section 107 of the ADA”. 

$ 1602.21 [Amended] 

14. Section 1602.21(b) is amended as 
follows: 

a. In the first sentence, after “not 
necessarily limited to” insert “requests 
for reasonable acconunodation,”. 

b. In the second sentence, after “under 
Title VII” insert “or the ADA”. 

$ 1602.26 [Amended] 

15. Section 1602.26 is amended as 
follows: 

a. In the first sentence, after 
“purposes of Title VII” insert “or the 
ADA”. 

b. In the second sentence, after 
“section 709(c)” insert “of Title VII or 
section 107 of the ADA”. 

$ 1602.28 [Amended] 

16. Section 1602.28(a) is amended as 
follows: 

a. By removing the words “6 months” 
wherever they appear and replacing 
them with the words “one year”. 

b. In the third sentence, after “under 
title VII” insert “or the ADA”. 

c. By revising the parenthetical at the 
end of the section to read as follows: 
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(Approved by the Office of Management and 
Bud^t under control number 3046-0040) 

S 1602.31 [Amended] 

17. Section 1602.31 is amended as 
follows: 

a. By removing paragraph (b) and the 
designation from paragraph (a). 

b. In the first sentence, after “not 
necessarily limited to" insert “requests 
for reasonable accommodation,”. 

c. In the third sentence, after “under 
title VII" insert "or the ADA". 

d. By revising the parenthetical at the 
end of the section to read as follows; 

(Approved by the Office of Management and 
Budget under control number 3046-0040) 

§1602.37 (Amended] 

18. Section 1602.37 is amended as 
follows: 

a. In the first sentence, after 
“purposes of title VII” insert “or the 
ADA”. 

b. In the second sentence, after 
“section 709(c) of title VII" insert “or 
section 107 of the ADA”, 

§ 1602.40 (Amended] 

19. Section 1602.40 is amended as 
follows: 

a. By removing paragraph (b) and the 
designation from paragraph (a). 

b. In the first sentence, after “not 
necessarily limited to” insert “requests 
for reasonable accommodation.”. 

c. By revising the parenthetical at the 

end of the section to read as follows: 

(Approved by the Office of Management 
and Budget under control number 3046-0040) 

§1602.45 [Amended] 

20. Section 1602.45 is amended as 
follows: 

a. In the first sentence, after 
“purposes of title VII” insert “or the 
ADA”. 

b. In the second sentence, after 
“section 709(c) of title VII” insert “or 
section 107 of the ADA". 

§ 1602.49 [Amended] 

21. Section 1602.49 is amended as 
follows: 

a. By removing paragraph (b) and 
redesignating paragraph (c) as new 
paragraph (b). 

b. In ^e first sentence of paragraph 
(a), after “not necessarily limited to” 
insert “requests for reasonable 
accommodation,”. 

c. By revising the parenthetical at the 
end of the section to read as follows: 
(Approved by the Office of Management 
and Budget under control number 3046-0040) 

§ 1602.54 [Amended] 

22. Section 1602.54 is amended as 
follows: 

a. In the first sentence, after 
“purposes of title VII” insert "or the 
ADA”. 

b. In the second sentence, after 
“section 709(c) of title VII” insert “or 
section 107 of the ADA". 

23. A new subpart R consisting of 
§ 1602.56 is added, to read as follows: 

Subpcrt R—Investigafion of Reporting 
or Recordkeeping Violations 

§ 1602.56 Investigation of reporting or 
recordkeeping vtolatlone. 

When it has received an allegation, or 
has reason to believe, that a person has 
not complied with the reporting or 
recordkeeping requirements of this Part 
or of Part 1607 of this chapter, the 
Commission may conduct an 

investigation of the alleged failure to 
comjjly. 

Part 1627—[Amended] 

24. The authority citation for 29 CFR 
part 1627 continues to read as follows: 

Authority: Sec. 7, 81 Stat 604; 29 U.S.C. 626: 

sec. 11.52 Stat 1066; 29 U.S.C. 211; sec. 12, 29 
U.S.C. 631, Pub. L No. 99-592,100 Stat. 3342; 

sec. 2. Reorg. Plan No. 1 of 1978. 43 FR19807. 

§ 1627.3 [Amended] 

25. In § 1627.3, paragraph (b)(3) is 
removed and paragraph (b)(4) is 
redesignated as new paragraph (b)(3). 

26. Newly designated § 1627.3(b)(3) is 
amended by removing the word “may” 
and replacing it with the word “shall” 
and by revising the words “paragraph 
(b) (1), (2), or (3)” to read “paragraph (b) 
(1) or (2)”. 

§ 1627.4 [Amended] 

27. In § 1627.4, paragraph (a)(2) is 
removed and paragraph (a)(3) is 
redesignated as new paragraph (a)(2). / 

28. Newly designated § 1627.4(a)(2) is \ 
amended by removing the word “may” ' 
and replacing it with the word “shall” 
and by revising the words “paragraph 
(a) (1) or (2)” to read “paragraph (a)(1)". 

§ 1627.5 [Amended] 

29. Section 1627.5(c) is amended by 
removing the word “may” and replacing 
it with the word “shall”. 

[FR Doc. 91-17513 Filed 7-25-91; 8:45 am| 
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Agency (OS-330). 401 M Street SW,. 
Washington, DC 20460. 

ENVIRONMENTAL PROTECTION 
AGENCY 

49 CFR Parts 261,271, and 302 

[FRL-3901-a] 

Hazardous Waste Management 
Systems: Identification and Listing of 
Hazardous Waste; CERCLA Hazardous 
Substance Designation; Reportable 
Quantity AdJustmenL Coke By- 
Products Waste Listings 

AGENCY: Environmental Protection 
Agency. 

ACTION: Proposed rule and request for 
comments. 

summary: The Environmental Protection 
Agency [EPA] is today proposing to 
amend the regulations for hazardous 
waste listing under the Resource 
Conservation and Recovery Act (RCRA) 
by adding seven additional wastes 
generated during the production, 
recovery, and refining of coke by¬ 
products produced firom coal to the list 
of hazardous wastes under 40 CFR 
261.32. The EPA is also proposing to 
amend appendix VII of 40 CFR part 261 
to add the constituents for which these 
wastes are being listed. The listings are 
being proposed pursuant to the 
Hazardous and Solid Waste 
Amendments (HSWA) of 1984. 

In addition, the Agency is proposing 
amendments to the Comprehensive 
Environmental Response, 
Compensation, and Liability Act 
(CERCLA) regulations in 40 CFR part 
302 that are related to today's proposed 
waste listings. The EPA is proposing to 
designate all of the wastes proposed in 
today's rule as hazardous substances 
under CERCLA and is proposing to 
adjust the reportable quantities (RQs) 
that would be applicable to these 
wastes from the statutory level of one 
pound to their final RQs. 

The effect of this proposed regulation, 
if promulgated, would be to subject 
these wastes to the hazardous waste 
regulations under 40 CFR parts 124, 262 
through 266, 268,270, and 271, and to the 
notification requirements under RCRA 
section 3010: and the notification 
requirements under CERCLA section 
103. 

In addition to the listings, the Agency 
is proposing a series of exclusions to the 
definition of solid waste designed to 
facilitate the recycling of the wastes 
proposed in today's notice. The effect of 
these proposals, if promulgated, will be 
to allow ^e reinsertion of the proposed 
wastes into a coke oven or mixing with 
coal tar products in an environmentally 
responsible fashion. 

DATES: EPA will accept public 
comments on this proposed rule until 
September 24.1991. For the recycling 
exclusions proposed in 40 CFR 
261.4(a)(12), EPA will accept public 
comments only until August 16,1991. 
Comments received after these dates 
will be marked late and may not be 
considered. Any person may request a 
public hearing on this proposed 
regulation by filing a request with EPA. 
to be received no later than August 12, 
1991. 

ADDRESSES: The public must send an 
original and three copies of their 
comments to: EPA RCRA Docket Clerk 
{OS-305). 401 M Street SW.. 
Washington, DC 20460. The Docket 
Number F-91-CBPP-FFFFF should 
appear on all comments. The RCRA 
docket is located in room M2427 at the 
above address and is open fi'om 9 a.m. 
to 4 p.m., Monday through Friday, 
excluding Federal holidays. The public 
must make an appointment to review 
docket materials by calling (202) 475- 
9327. The public may copy a maximum 
of 100 pages of material fi'om any one 
regulatory docket at no cost; additional 
copies cost $0.15 per page. Copies of the 
listing Background Document, Health 
and Environmental Effects Profiles 
(HEEPs), and other references that are 
not readily available can be viewed and 
copied in the RCRA docket. Certain 
sections of the background document 
contain Confidential Business 
Information (CBI) and are not available 
to the public. 

Copies of materials that support the 
Reportable Quantities (RQs) for waste 
streams K141 through K145, K147, and 
K148 are available in Room M2427 at the 
U.S. Environmental Protection Agency, 
401 M Street SW^ Washington, DC 
20460. This docket is available for 
inspection between the hours of 9 a.m. 
and 4 p.m., Monday through Friday, 
excluding Federal holidays. As provided 
in 40 CFR part 2, a reasonable fee may 
be charged for copying services. 
Comments on the CERCLA portion of 
today's proposal should be sent in 
triplicate to: Emergency Response 
Division, Superfund Docket and 
Information Center, Attention: Docket 
Clerk (OS-245), Docket No. 102RQ- 
7COKE, room M2514, U.S. 
Environmental Protection Agency. 401 M 
Street SW., Washington. DC 20460. The 
docket number 102RQ-7COKE should 
appear on all comments. 

Requests for a hearing should be 
addressed to Mr. David Bussard, 
Director, Characterization and 
Assessment Division, Office of Solid 
Waste. U.S Environmental Protection 

FOR FURTHER INFORMATION CONTACT: 

The RCRA/Superfund Hotline at (800) 
424-9346 or (202) 382-3000. For technical 
information on the RCRA portion of the 
proposal, contact Mr. Ron Josephson, 
Listing Section, Office of Solid Waste 
(OS-333), U.S. Environmental Protection 
Agency. 401 M Street SW., Washington. 
DC 20460, (202) 382-4770. For technical 
information on the CERCLA portion of 
the proposal, contact Ms. Gerain Perry, 
Response Standards and Criteria 
Branch, Office of Emergency and 
Remedial Response (OS-210], U.S. 
Environmental Protection Agency, 401 M 
Street SW.. Washington, DC 20460 (202) 
382-2190. 

SUPPLEMENTARY INFORMATION: The 
ccmtents of today's preamble are listed 
in the following outline: 

I. Background 

A. Introduction 
B. Previous Listings 
C Proposal to List Tar Refining Wastewaters 
D. Toxicity Characteristic Rule 
E. Industrial Furnace Rules 
F. Today’s Proposal 

n. Summary of the Proposed Regulation 

A. Overview of the Proposal 
B. Industry Description 
C. Description of Wastes 

1. Process and Waste Descriptions 
a. Coke By-Products 
b. Tar Refining 
2. Quantities of Waste Generated 
3. Waste Management Practices 

D. Basis for Listing 
1. Summary of Basis for Listing 
a. Leaching Protocols 
b. Groundwater Models 
2. W'aste Characterization and Constituents 

of Concern 
3. Mobility of Constituents of Concern 
4. Persistence of Constituents of Concern 
5. Health Effects of Concern 
6. Mismanagement Case Histories 
7. Conclusions 

E Recycling 
1. Classification as a Solid Waste 
2. Rationale for Exclusions fi'om the 

Definition of Solid Waste for Coke By- 
Products Residuals Recycled to the Coke 
Oven or w'hen Mixed with Coal Tar 

3. Descriptions of Management Practices 
for the Wastes Proposed for Listing as 
Hazardous from the Point of Generation 
to the Point of Reinsertion into Coke 
Ovens or Mixing with Coal Tar 

a. Management Practices for Residuals 
from their Point of Generation to the 
Point of Reinsertion into Coke Ovens 

(i) Conveyance to storage or blending unit 
(ii) Blending of residuals with coal 
(iii) Feeding the coke oven 
b. Management Practices for Residuals 

Profxraed for Listing as Hazardous Prior 
to Blending with Coal Tar 
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4. Similar Exclusion for Decanter Tank Tar 
Sludge (Koe7) when Reinserted into Coke 
Ovens or Blended with Coal Tar 

5. Generator Requirements 
6. Other Options 
7. Conclusions 

V. Proposal Not to List Coke By-Products 
Wastewaters 

G. Impact of Future Land Disposal 
Restrictions (LDR) Determinations 

1. Request for Comment on the Agency's 
Approach to Pollution Prevention in the 
LDR Program 

2. Request for Comment on the Agency’s 
Approach to the Development of BDAT 
Treatment Standards 

3. Request for Comment on the Agency's 
Approach to the Analyses of BDAT 
Treatment Capacity 

IlL State Authority 

A. Applicability of Rules in States 
B. Effect on State Authorizations 

IV. CERCLA Designation and RQ Adjustment 

V. Cost and Economic Analysis 

VL Regulatory Flexibility Act 

Vn. Paperwork Reduction Act 

Vm. Compliance and Implementation 

A. Section 3010 NotiHcation 
B. Compbance Dates for Facilities 

IX. References 

I. Badcground 

A. Introduction 

Pursuant to section 3001 of subtitle C 
of RCRA, EPA proposes to list as 
hazardous seven wastes generated from 
the production, recovery, and refining of 
coke by-products produced from coal. 
Three wastes generated by this industry 
(EPA Hazardous Waste No. K035— 
Wastewater treatment sludges 
generated in the production of creosote; 
EPA Hazardous Waste No. K060— 
Ammonia still lime sludge from coking 
operations; and EPA Hazardous Waste 
No. K087—43ecanter tank tar sludge 
from coking operations) currently are 
listed and are regulated as hazardous 
wastes. Another waste (process 
wastewater from the production of 
creosote) was proposed for regulation 
under RCRA previously (see 45 FR 
33136); however, this proposal has never 
been finalized. The following discussion 
provides a brief overview of prior 
regulatory action affecting wastes fit)m 
this industry as well as summarizes the 
Agency's basis for proposing to list as 
hazardous the wastes covered by this 
rule. 

B. Previous Listings 

As part of its final and interim final 
regulations implementing Section 3001 of 
RCRA, EPA published several lists of 
hazardous wastes generated fi^m 
specific and nonspecific sources. These 
lists have been amended several times 

and are published in 40 CFR 261.31 and 
261.32. Among other things, on May 19, 
1980, EPA listed ammonia still lime 
sludge (EPA Hazardous Waste No. 
K060) under the category of iron and 
steel, and wastewater treatment sludge 
fit>m the production of creosote (EPA 
Hazardous Waste No. K035) under the 
category of pesticides (see 45 FR 33123- 
33124).* Decanter tank tar sludge (EPA 
Hazardous Waste No. K087) was added 
to the list of hazardous wastes on July 
16,1980, under the category of coking 
(see 45 FR 47832). 

C. Proposal to List Tar Refining 
Wastewaters 

The Agency also proposed to add 
process wastewaters ^m the 
production of creosote (Le., tar refining) 
to the list of hazardous wastes from 
specific sources (see 45 FR 33136, May 
19,1980). This proposed listing was 
never made final. The Agency has now 
tentatively decided not to list process 
wastewater fit)m creosote production 
for the reasons explained later in this 
preamble (see Section LF of today's 
proposal). 

D. Toxicity Characteristic Rule 

On March 29,1990, as part of its 
regulations implementing the Hazardous 
and Solid Waste Amendments of 1984, 
the Agency amended the Toxicity 
Characteristics rule (TC) (40 CFR 261.24) 
by adding 25 additional organic 
hazardous constituents to the list of 
toxic constituents of concern and 
substituting a new leaching procedure 
called the Toxicity Characteristic 
Leaching Procedure (TCLP) (55 FR 
11798-11862). With the promulgation of 
the Toxicity Characteristic, a number of 
wastes generated by coke by-products 
plants and tar refining operations, 
including wastes proposed for listing in 
today’s proposal are expected to be 
characteristically hazardous because 
they fail the Toxicity Characteristic for 
benzene (one of the 25 additional 
organic compounds). Some wastes 
generated by coke by-products plants 
and tar refilling operations may also fail 
the TC levels for ortho-, meta- and/or 
para-cresol. For some of the wastes 
addressed in today's proposal 
analytical results from the TCLP may 
not completely reveal the true nature of 

* Creosote, one of the major products produced 
by the re&tlng of «m1 tar in coke by-products 
plants, is used as a pestidde in the praservation of 
wood. The Asency elected to list K038 under the 
industrial category of pesticides and used the term 
creosote production to describe the overall 
operation ol tar refining. All tar refining operations 
produce creosote; therefore, there Is no sviiotantive 
difference in scope between the terms tar refining 
and creosote production. 

the toxicity of these wastes owing to the 
difficulties that may be experience 
while performing the test* Specifically, 
tarry samples pose problems with 
sample homogenization, filtration, and 
dispersion of solids in the leaching 
medium. Because of these difficnilties, 
EPA believes that the TCLP tends to 
provide analytical results which 
underestimate the concentrations of 
hazardous constituents in leachate from 
these wastes. Further details on the 
relationship of the TC and these wastes 
are discussed in section II.D.1 of today's 
proposal. 

E. Industrial Furnace Rules 

On January 4.1985, EPA promulgated 
amendments to the definition of solid 
waste which made clear that secondary 
materials that are burned in boilers and 
industrial furnaces for energy and 
materials recovery were solid wastes 
(see 50 FR 614, et seg.). The Agency also 
defined industrial fuinaces as a specific 
list of “. . . enclosed devices that are 
integral components of manufacturing 
processes and that use controlled flame 
devices to accomplish recovery of 
materials or energy. . (40 CFR 
260.10). Coke ovens were included on 
the list of devices considered to be 
industrial furnaces, although coke ovens 
do not "bum’* coal. 

On February 21,1991 (see 56 FR 7134- 
7240), EPA promulgated permitting 
standards for boilers and industrial 
furnaces that bum hazardous waste. 
The standards include controls for 
emissions of toxic oi:ganic compounds, 
toxic metals, and hydrogen chloride. In 
addition, the rule includes provisions 
that subject owners and operators of 
boilers and industrial furnaces that bum 
hazardous waste to the same general 
facility standards applicable to 
hazardous waste treatment, storage, and 
disposal facilities. 

In the preamble to the February 21, 
1991 mle, EPA stated that the permitting 
standards apply to boilers and industrial 
furnaces that bum hazardous waste for 
the piupose of both materials and 
energy recovery. The February 21.1991 
preamble identified coke ovens as 
industrial furnaces that use hazardous 
waste for these two purposes and stated 
that these devices would be subject to 
regulation. However, the February 21, 
1991 rule also excludes from the 
definition of solid waste coke and coal 
tar fit)m the iron and steel Industry that 
contain or are produced &t>m EPA 

* Retearch Triangle Institute, Evaluation and 
Modificatioa of Method 1311 for Determining the 
Release Potentiai of Difflcult-to-Filter Wastes, Final 
Report April 199a 
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Hazardous Waste No. K087. decanter tar 
tank sludge (see 56 FR 7202-7203). This 
exclusion extends to by-products 
recovered from coke oven gas generated 
by coke ovens charged with mixtures of 
coal and decanter tar tank sludge which 
otherwise would be considered 
hazardous. The Agency is today 
proposing to modify this exclusion for 
K087 wastes somewhat and is 
proposing a similar exclusion for the 
wastes proposed to be listed in today’s 
notice. 

F. Today's Proposal 

EPA is proposing today to amend 40 
CFR part 261 by adding seven waste 
streams to the list of hazardous wastes 
from specific sources. Five wastes 
generated during the production and 
recovery of coke by-products'will be 
added to the “Coking” section of the list 
and two wastes from the refining of coal 
tar will be added to the "Pesticides" 
section. 

Sections 3001 (a), (b)(1), and (e)(2) of 
RCRA and the Hazardous and Solid 
Waste Amendments (HSWA) requires 
that EPA determine whether to list 
wastes from the coke by-products 
industry as hazardous. A wide variety of 
materials fall within the scope of the 
term coke by-products, including coal 
tar, light oil, naphthalene, phenol, and 
coke oven gas. EPA has extensively 
studied the coke by-products industry 
and proposes, based on this evaluation 
and pursuant to the HSWA mandate, to 
list as hazardous the following seven 
wastes that are associated with the 
production, recovery, and refining of 
coke by-products: 

K141 Process residues from the recovery 
of coal tar. including, but not limited to, 
tar collecting sump residues from the 
production of coke from coal or the 
recovery of coke by-products produced 
from coal. This listing does not include 
K087 (decanter tank tar sludge from 
coking operations). 

K142 Tar storage tank residues from the 
production of coke from coal or from the 
recovery of coke by-products produced 
from coal. 

K143 Process residues from the recovery 
of light oU, including, but not limited to, 
those generated in stills, decanters, and 
wash oil recovery units from the 
recovery of coke by-products produced 
frt>m coal 

K144 Wastewater treatment sludges from 
light oil refining, including, but not 
limited to, intercepting or contamination 
sump sludges from the recovery of coke 
by-products produced from coal. 

Kl^ Residues frnm naphthalene 
collection and recovery operations from 
the recovery of coke by-products 
produced frvm coal. 

K147 Tar storage tank residues from coal 
tar refining. 

K148 Residues from coal tar distillation, 
including, but not limited to, still 
bottoms. 

The wastes covered in today’s 
proposal (which are more fully 
described in Section II) include process 
residues and storage tank residues. The 
constituents of concern that are present 
in the proposed listed wastes are 
benzene and polynuclear aromatic 
hydrocarbons (PAHs), including 
benz(a)anthracene, benzo(a)pyrene, 
benzo(b and k)fluoranthene, 
dibenz(a,h)anthracene, indeno(l,2,3- 
cd)pyrene, and naphthalene. The 
proposed listings do not include 
residuals already listed as EPA 
Hazardous Waste Nos. KQ35, K060, and 
K087. Rather, these proposed listings, if 
finalized, would supplement the existing 
listings and increase the quantity of 
waste from coke by-products recovery 
processes and tar refining processes 
regulated under subtitle C of RCRA. As 
discussed below, the proposed listings 
do not include wastewaters from coke 
by-products recovery and tar refining. 

The Agency has collected data 
showing that the wastes proposed today 
for lising typically contain significant 
concentrations of hazardous 
constituents that cause carcinogenic, 
mutagenic, teratogenic, and chronically 
toxic effects in laboratory animals. The 
hazardous constitutents are 
demonstrated to be mobile and 
persistent in the environment and, thus, 
can reach environmental receptors in 
harmful concentrations when the wastes 
are mismanaged. The Agency has 
evaluated these wastes using the criteria 
for listing hazardous wastes, which are 
identified in 40 CFR 261.11(a). The 
Agency has determined that these 
wastes are hazardous because they 
contain toxic constituents that are 
capable of posing a substantial present 
or potential hazard to human health and 
the environment when improperly 
treated, stored, transported, disposed, or 
otherwise mismanged. 

The sources of the wastes proposed 
for listing as hazardous are described in 
section II below and in more detail in 
the background document (available 
from the public docket at EPA 
Headquarters—see “ADDRESSES” 
section—and frtim the EPA Regional 
Libraries). Certain sections of die 
background document, however, contain 
CBI material and are not available to the 
public. EPA will accept petitions 
submitted in accordance with 40 CFR 
part 2 for declassifying CBI material. 

A number of wastes included in 
today’s proposal are recycled by a 
substantial segment of the coke by¬ 
products industry. For managing 
proposed EPA Hazardous Waste Nos. 

K141 through K145, Kl47, and K148, two 
recycling techniques are commonly 
used: (1) Combining the residue with 
coal feedstock prior to or just after 
charging the coal into the coke oven; 
and (2) mixing the residue with coal tar 
prior to its being sold as a product. In 
addition, these same recycling practices 
are typical for tar decanter tank sludge, 
already listed as EPA Hazardous Waste 
No. K087. 

To address both of these recycling 
practices, EPA today is proposing, first, 
to exclude the wastes proposed for 
listing in today’s proposal from the 
definition of solid waste at the point of 
their reinsertion with feedstock into 
coke ovens, and, second, to exclude 
from the definition of solid waste coal 
tar products that contain or are 
produced hrom these wastes. EPA is 
extending the promulgation (contained 
in the February 21,1991 Boiler and 
Industrial Furnace rule) of an exclusion 
from the definition of solid waste for 
K087 when reinserted into coke ovens 
(see section n.E of today’s proposal and 
56 FR 7202-7203). 

The current and proposed exclusions 
would not apply prior to the point of 
reinsertion of the wastes into the coke 
ovens or prior to the point at which they 
are mixed with coal tar. (See 56 FR 
7203.) Therefore, management of the 
wastes fix>m their point of generation 
through the point at which they are 
reinserted into the coke oven or mixed 
with coal tar, including interim storage, 
would be regulated under subtitle C of 
RCRA. The Agency believes that 
recycling of wastes from these facilities 
achieves its goals of waste minimization 
in a beneficial, environmentally 
responsible manner. Discussion of the 
details of the recycling exclusion may be 
found in section U.E of today’s proposal 
and in a future separate rulemaking. 

Generators should note that under 40 
CFR 261.6(a)(1), hazardous wastes that 
are recycled are subject to the 
requirements for generators, 
transporters, and storage facilities of 
paragraphs (b) and (c) of that section, 
except for materials listed in (a)(2) and 
(a)(3) of that section. Under 40 CFR 
261.6(b), generators and transporters of 
recyclable materials are subject to the 
applicable requirements of parts 262 and 
263, and notification requirements under 
section 3010 of RCRA, except for 
materials listed in S 261.6 (a)(2) and 
(a)(3). 

Under 40 CFR 261.6(c)(l], owners or 
operators of facilities that store 
recyclable materials before they are 
recycled are regulated under all 
applicable provisions of subparts A 
through L of parts 264 and 265, and 
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under parts 124, 266, 268, and 270, and 
the notification requirements under 
section 3010 of RCRA, except for 
materials listed in § 261.6 (a)(2) and 
(a)(3). Under 40 CFR 261.6(c)(2), owners 
or operators of facilities that recycle 
recyclable materials without storing 
them before they are recycled are 
subject to the following requirements, 
except for materials listed in § 261.6 
(a)(2) and (aK3): 

(i) Notification requirements under 
section 3010 of RCRA. 

(ii) Section 265.71 and 285.72 (dealing 
with the use of a manifest system and 
manifest discrepancies). 

Today’s proposal does not list 
wastewaters from the production, 
recovery, euid refining of coke by¬ 
products. The Agency expects that some 
of these wastewaters may be TC 
hazardous for benzene, llie Agency 
does not have sufficient data showing 
that PAHs are typically present in these 
wastewaters at levels of regulatory 
concern. The Agency soficits comment 
and any information relevant to 
hazardous constituents found in these 
wastewaters. If such data are received 
and they demonstrate that several 
hazardous constituents are typically and 
frequently present in wastewaters at 
levels of regulatory concern, the Agency 
may reconsider whether to list these 
wastewaters as hazardous. 

The Agency is also not proposing to 
list process wastewaters from the 
production of creosote (tar refining 
operations) as hazardous. Sludges 
generated from the treatment of these 
wastewaters are already regulated 
under subtitle C of RCRA since they are 
listed as hazardous wastes (EPA 
Hazardous Waste No. K035). 

HSWA requires the Agency to 
promulgate standards restricting the 
land disposal of newly identified wastes 
within six months of promulgating new 
listings. While today’s notice does not 
propose land disposal restrictions for 
these wastes, the Agency will propose 
such standards in the future. The 
Agency's information requirements as 
they relate to land disposal restrictions 
are outlined in section II.G of this 
proposal. 

II. Summary of the Proposed Regulation 

A. Overview of the Proposal 

This notice proposes to add seven 
wastes from the production, recovery, 
and refining of coke by-products to the 
list of hazardous wastes from specific 
sources (40 CFR 261.32). 

The seven wastes are; 

K141 Process residues from the recovery 
of coal tar, including, but not limited to, 
tar collecting sump residues from the 
production of coke from coal or the 
recovery of coke by-products produced 
from coal This listing does not include 
K087 (decanter tank tar sludge from 
coking operations). 

K142 Tar storage tank residues from the 
production of coke from coal or from the 
recovery of coke by-products produced 
from coal. 

K143 Process residues from the recovery 
of light oil including, but limited to. those 
generated in stills, decanters, and wash 
oil recovery units from the recovery of 
coke by-products produced from coal 

K144 Wastewater treatment sludges from 
light oil refining, including, but not 
limited to, intercepting or contamination 
sump sludges from the recovery of coke 
by-products produced from coal. 

Kl45 Residues from naphthalene collection 
and recovery operations from the 
recovery of coke by-products produced 
fiom coal 

K147 Tar storage tank residues from coal 
tar refining. 

K148 Residues from coal tar distillation, 
including, but not limited to. still 
bottoms. 

FiPA has found that these wastes 
typically contain toxic constituents, 
including some that may be 
carcinogenic, that when mismanaged 
may pose a substantial present or 
potential threat to human health and the 
environment. In addition, the Agency 
has compiled evidence to demonstrate 
that the toxic constituents are mobile 
and persistent in the environment and 
are capable of reaching receptors in 
harmful concentrations. The information 
that supports these findings is 
summarized in this preamble and is 
presented in detail in the background 
document and other supporting 
materials that are available in the RCRA 
Docket for this proposal (see 
“ADDRESSES” section). 

Upon promulgation of these proposed 
listings, all wastes meeting the listing 
descriptions would become hazardous 

wastes under RCRA, Wastes generated 
prior to promulgation, however, would 
not be subject to regulation as 
hazardous waste as long as they are not 
actively managed after the effective 
date of this rule. 

B. Industry Description 

The proposed regulations would list 
residuals from the production, recovery, 
and refining of coke by-products 
produced from coal as hazardous 
wastes. Coke oven gas, a coke by¬ 
product, is produced from coal along 
with the main product, coke. Coke by¬ 
products recovered from the coke oven 
gas include naphthalene, light oil, coal 
tar, and other marketable products. 
Light oil is processed further to recover 
benzene, toluene, and xylene. The 
processing of light oil to produce these 
products is not included in today’s rule 
because these products are not 
necessarily by-products of the coke 
manufacturing process but may be 
produced by a variety of other 
processes. By-products and sludges 
generated by the light oil recovery 
process itself, however, are included for 
listing in today’s proposal (K143 and 
K144). Coal tars usually are shipped to 
other facilities for coal tar refining. 
Because these operations usually are 
conducted at separate locations, the 
descriptions of coke production and coal 
tar reding industries are presented 
separately in this section. 

In 1987, 21 domestic companies 
produced approximately 28 million 
metric tons (MT) of coke at 34 plants. 
The coke by-products industry is 
divided into two distinct segments— 
captive coke producers (23 plants) and 
merchant coke producers (11 plants). 
Table 1 provides the distribution of coke 
plants (captive and merchant) and tar 
refining plants by state. The 23 captive 
coke plants are operated by major iron 
and steel companies and produce blast 
furnace coke ^at is generally used on¬ 
site at integrated iron and steel plants to 
produce steel 

The 11 merchant coke plants generally 
produce coke for sale on the open 
market. These plants proddce blast 
furnace coke for sale to iron and steel 
companies, and metallurgical coke for 
sale to iron and steel foundries and to 
other metallurgical and chemical 
industries. 

Table 1.—Distribution of Coke Plants and Tar Refining Plants by State 

Number of coke plants Number of tar 

1 Captive I 1 Merchant I 1 Total 
refining plants 
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Table 1.—Distribution of Coke Plants and Tar Refining Plants by State—Continued 

State 
Number o( coke plants Number ot tar 

Captive Merchant Total 
refining plants 

4 2 6 0 
1 0 1 0 
1 0 1 0 
1 1 2 1 

New Yofi;.... ..... 1 1 2 0 
4 2 6 1 
5 1 6 0 
0 0 0 1 
0 0 0 2 

Uf.rS'... 1 0 1 1 
West Virginia..... 1 0 1 1 

Tol^....... 23 11 34 11 

The major by-products from coke 
production are coke oven gas, coal tar. 
naphthalene, sodiiun phenolate, and 
light oils. The coke oven gas is 
processed to remove the coal tars, 
phenols (which are used to produce 
sodium phenolate), naphthalene, and 
light oils and then is used as a fuel for 
noncontact heating of the coke ovens or 
in other processes in the coke or steel 
plant. In 1985, about 1,200 million liters 
of coal tar. 3.7 million liters of sodium 
phenolate. 7,700 short tons of 
naphthalene, and 580 million liters of 
light oil were produced by coke plants. 

Historically, coal tar retining was a 
part of the coke by-products recovery 
operation at coke-making facilities. 
However, most coke plants have 
eliminated or have sold their tar refining 
operations. The crude coal tar that is 
produced at most coke plants now is 
sold to independent tar refiners for the 
production of other coal tar by-products. 

In 1987, four companies operated 11 
tar refining operations (see Table 1). 
Because tar refining plants depend on 
coke plants for their raw material, they 
are generally located in the vicinity of 
coke-making facilities. The primary 
products produced from coal tar at these 
refining facilities are light oil, creosote 
oil (middle fi'action), refined tar (heavy 
fi'action), and tar pitch (bottom fiaction). 

The 1985 production of these products 
was approximately 45 million liters of 
light oil, 500 million liters of creosote 
oils. 550 million liters of refined tar 
(excluding tar used as road tar), and 
470,000 metric tons (MT) of coal tar 
pitch. 

C. Description of Wastes 

1. Process and Waste Descriptions 

a. Coke By-Products. While coke¬ 
making operations vary somewhat with 
respect to the products formed, oven 
size, and coking time, the general 
process is common to all plants. Coke 
by-products recovery operations, 
however, vary to a greater extent fi'om 
plant to plant, and each plant is unique 
in terms of the coke by-products 
recovered and the specific steps used for 
recovery operations. The most common 
processes involve recovery of light oil 
and coal tar, as well as production of 
ammonia, naphthalene, and phenol. 
Further refining of light oil and coal tar 
also may occur at coke plants, but, 
generally, these products are sent to off¬ 
site refiners for further processing. The 
following description provides an 
overview of the coke production and 
coke by-products recovery processed. 
For completeness and continuity, 
background information on currently 
listed wastes also is presented. 

However, EPA is not soliciting and will 
not respond to comments pertaining to 
those wastes currently listed (K087, 
K060, and K035). 

For coke production, coking coals are 
selected mainly on the basis of quality 
and amount of coke they will produce. 
About 65-70% of the coal charged is 
converted to coke. Mature coals (>75% 
carbon) are comprised mainly of 
polynuclear carbon ring systems 
connected by a variety of functional 
groups. Volatile matter in the coal, 
arising from coal decomposition, is 
released as coke oven gas during the 
coking (carbonization) process. The 
coke oven gas, containing benzene and 
PAHs, is captured to recover coke by¬ 
products and finally used as a fuel. Coke 
produced in the coking process is used 
in the manufacture of steel. 

Figure 1 is a general process flow 
diagram that shows the points where the 
proposed wastes typically are 
generated. This process flow diagram is 
presented for illustrative purposes only 
and should not be construed to show all 
the unit operations in the manufacture of 
coke by-products. Individual facilities 
may have processes that are different 
from those shown in Figure 1 and may 
generate the proposed wastes at 
different points in the process. 
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The following discussion describes 
the processes illustrated in Figiire 1. 
Coal is charged to the coke oven and 
heated to temperatures between 700* 
and 900* C to produce coke and coke 
oven gas (COG). In coke ovens, the 
carefully blended coal charge is heated 
on two opposite sides so that heat 
travels toward the center and thus 
produces shorter and more solid pieces 
of coke. Air is excluded so that no 
burning takes place within the oven; the 
heat is supplied completely by the flues 
on the sides. The raw coke oven gas 
exits the oven at temperatures ranging 
from 760* to 870° C through the 
collecting main where it is sprayed with 
flushing liquor. The flushing liquor, 
composed primarily of water, tar, light 
oils, and heavy hydrocarbons, cools the 
coke oven gas to temperatures between 
80° and 100° C. At these temperatures, 
the tar precipitates, and most of the 
nonvolatile organics condense frt)m the 
gas. Coal tar, water, and ammonia are 
carried with the flushing liquor to the tar 
decanter tank (i.e., flushing liquor 
decanter tank). The uncondensed gas 
flows frt)m the collecting main through 
crossover mains to the suction main, 
from which it enters the primary cooler. 
About 40 percent of the coke oven gas, 
after being stripped of its by-products, is 
returned and burned for the underfiring 
of a battery of ovens, and some is used 
on-site as fuel gas or for other purposes. 

The uncondensed gas that leaves the 
collecting main enters the primary 
cooler where the gas temperature is 
reduced to approximately 40* C. The 
temperature reduction causes 
condensation of additional tar and 
liquor. Primary cooling is accomplished 
directly, by contacting the gas with 
cooling liquor in a baffled tower, or 
indirectly, by using countercurrent water 
flow in a heat exchEuiger. The 
condensate from the primary cooler 
flows into a tar collecting sump and is 
discharged into a tar decanter. The 
sludge that accumulates at the bottom of 
the collecting sump, tar collecting sump 
residue, must be removed periodically. 
The tar collecting sump residue is 
proposed to be listed as EPA Hazardous 
Waste No. K141. In most cases, this 
residue is recycled to the tar decanter. 

The gas that exits the primary cooler 
is compressed in an exhauster and sent 
to an electrostatic precipitator (ESP), 
which removes entrained coal tar. lie 
coal tar typically is routed to the tar 
collecting sump. In some facilities, tar 
frxim the primary cooler and ESP is 
discharged directly into the tar decanter 
tank, thereby eliminating the need for a 
tar collecting sump. 

In the tar decanter tank, the material 
separates into three phases: the top 
layer is a dilute ammonia flushing 
liquor; the middle layer is coal tar; and 
the bottom layer contains heavy 
carbonaceous deposits that were 
entrained with the tar and liquor in the 
collecting main. Ammonia is a coke by¬ 
product and is removed with a dilute 
ammonia flushing liquor that is skimmed 
from the top layer in the tar decanter 
tank*. A portion of this liquor is recycled 
to the collecting main. The flushing 
liquor system is a net generator of 
excess ammonia liquor that is sent to 
the excess ammonia liquor tank for 
storage. Phenols can be extracted from 
the excess anunonia liquor by direct 
contact with a countercurrent flow of 
light oil from the light oil recovery unit. 
The phenol containing light oil flows to 
the phenol column where the phenols 
are removed by reaction with caustic 
(sodium hydroxide or NaOH] to form 
sodium phenolate. The sodium 
phenolate and the separated light oil 
fraction are both sold as by-products. 

Excess ammonia liquor leaving the 
phenol recovery unit is then sent to 
ammonia stills for ammonia recovery. 
The ammonia stills employ either 
caustic (NaOH) or lime (calcium 
hydroxide or Ca(OH)2) to react with any 
fixed ammonium salt to render ‘free’ 
ammonia. Alternatively, lime can be 
added to the ammonia liquor before it 
enters the ammonia still in a vessel 
called a prelimer. Ammonia still lime 
sludge is generated in the ammonia 
stills. This ammonia still lime sludge is 
currently listed as EPA Hazardous 
Waste No. K060. No sludge (K060) is 
generated if only NaOH is used in the 
process. The waste ammonia liquor 
resulting from the ammonia recovery 
ultimately is sent to a wastewater 
treatment system. 

The tar is drained from the middle 
layer of the tar decanter tank and sent 
for tar dewatering and then for storage. 
Tar dewatering reduces the water 
content of the tar by gravity separation. 
The water fix>m tar dewatering is sent to 
the wastewater treatment system. 
Dewatered tar is sent for storage. The 
Agency does not have any data 
indicating that sludges are generated 
from the tar dewatering step. 

Over time, a tar residue, identified in 
today's proposal as proposed EPA 
Hazardous Waste Nos. K142 for coke 
by-products facilities and K147 for tar 
distillation facilities, accumulates at the 
bottom of the tar storage tanks. This tar 
residue must be removed periodically to 
maintain capacity of tar storage tanks. 
The accumulated carbonaceous deposits 
at the bottom of the tar decanter tank 

ciurently are listed as EPA Hazardous 
Waste No. K087—Decanter Tank Ten* 
Sludge. This residue is collected 
continuously by scrapers and is either 
recycled via bail mills to the coke ovens 
or treated and disposed. 

Coke oven gas exiting the electrostatic 
precipitator (ESP) and the reheater, is 
sent for ammonia recovery. The 
recovery of ammonia from coke oven 
gas is practiced at most coke by¬ 
products plants. Ammonia may be 
recovered from the gas stream (/.e., coke 
oven gas) using either the direct or 
indirect recovery process. The direct 
process involves contacting the entire 
gas stream with a solution of sulfuric 
acid (I^S04) in an absorber to produce 
ammonium sulfate crystals (after a 
series of drying and crystallization 
steps). The ammonium sulfate crystals 
are sold or disposed depending on 
market conditions. When indirect 
ammonia recovery is used, the gas is 
scrubbed with cooling water to absorb 
the cunmonia, and the scrubbing liquor is 
distilled with steam in ammonia stills to 
yield ammonia vapor. This vapor is then 
reacted with sulfuric acid to produce 
ammonium sulfate crystals. 

Coke oven gas exiting the ammonia 
absorber (saturator) is sent to the final 
cooler for naphthalene removal. Coke 
by-product plants use one of two 
distinct processes for final cooling. The 
most common method is direct contact 
final cooling (see Figure 1), which uses 
water as a cooling medium. The 
alternative cooling process uses 
counterflow wash oil as a cooling/ 
collection medium. 

When water is used in the final 
cooler, naphthalene in the coke oven gas 
condenses and must be removed frtim 
the recirculating cooling water. The 
effluent stream from the final cooler is 
first sent to a sump called the 
naphthalene separator where the 
naphthalene is skimmed mechanically 
frt)m the surface of the water. 
Naphthalene collection and recovery 
residue (proposed EPA Hazardous 
Waste No. K145) accumulates at the 
bottom of the naphthalene separator 
sump over a period of time. From the 
separator sump, the water is discharged 
to a hot sump, which acts as a collection 
or surge vessel for the cooling tower. 
From the hot sump, the water is routed 
at a constant flow rate through the 
cooling tower to a cold sump, which 
serves as a collection or surge tank for 
the cooled water before it reenters the 
final cooler. Naphthalene collection and 
recovery residues (proposed EPA 
Hazardous Waste No. K145) also 
accumulate in the hot and cold sumps, 
and on the surfaces of the cooling tower. 
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Naphthalene may also be separated 
from the Hnal cooler water by sending 
the coke oven gas stream through a 
layer of tar at the bottom of the final 
cooler. The use of a tar-bottom final 
cooler allows the naphthalene to 
dissolve in the tar and to be included 
with the tar in any further refining 
operation. The same efiect can be 
produced by sending the final cooler 
effluent stream to the tar collecting 
sump. The naphthalene dissolves in the 
tar, 6md the water separates out by 
gravity. This separated water can either 
be recycled to the cooling process or 
sent for wastewater treatment. 

When the alternative wash oil cooling 
process is used, the material recovered 
from the final cooler contains 
naphthalene and some light oil. This 
stream is sent to a wash oil decanter (to 
remove condensed water) and then to a 
wash oil circulation tank. Some of the 
wash oil fi’om the recirculation tank is 
recycled back to the final cooler through 
an indirect heat exchanger. The 
remainder is routed eventually to the 
light oil recovery plant (or benzol plant), 
which is described below, for removal of 
both the naphthalene and the light oil. 
Naphthalene collection and recovery 
residues (K145) are formed in the final 
cooler and the wash oil decanter. 

After final cooling, the gas stream 
enters the light oil recovery stage in 
which the gas is scrubbed 
countercurrently with petroleum wash 
oil in a scrubber called the light oil 
scrubber (or benzol plant scrubber) to 
absorb the light oil. Material that builds 
up in this scrubber over time will be 
listed as light oil recovery residues 
(proposed EPA Hazardous Waste No. 
K143). From the scrubber, the 
“benzolized” wash oil is sent to the light 
oil stripping still or stripper to separate 
the wash oil from the light oil. Light oil 
recovery residue (proposed EPA 
Hazardous Waste No. K143) also 
includes material that accumulates in 
the still. Recovered light oil is then 
stored and subsequently sold. The wash 
oil is recycled to the light oil scrubber. 

As the wash oil recycles through the 
light oil recovery process, a high-boiling- 
point resin is formed through 
polymerization reactions, which 
degrades the quality of the wash oil. A 
portion of the wash oil is removed 
continuously and is treated to separate 
this polymerized resin. The cleanup can 
be accomplished thermally in a wash oil 
purifier, gravitationally in wash oil 
decanters, or by using the difference in 
densities between the resin and the 
wash oil in a centrifuge (only 
gravitational separation in a decanter is 
shown in Figure 1). The polymerized 

resin known as wash oil muck or muck 
oil (proposed EPA Hazardous Waste No. 
K143) accumulates over time and is 
removed periodically fi'om the decanter. 
The cleaned wash oil is recycled to the 
light oil recovery cycle via the wash oil 
storage or recirculation tank. The 
material that accumulates in the storage 
or recirculation tank is also referred to 
as a light oil recovery residue (proposed 
EPA Hazardous Waste No. K143). 

Most plants that practice light oil 
recovery have a sump that collects 
wastewaters generated in the light oil 
recovery area. Such wastewaters would 
include decanter water from the 
primary, intermediate, and secondary 
separators, as well as equipment and 
floor wash water. The primary purpose 
of the intercepting sump is to provide 
sufficient residence time for oil and 
water to separate. The separated light 
oil fi'action is recovered by skimming 
and returned to the process. Sludge that 
accumulates in the bottom of the 
intercepting siunp typically is removed 
on a periodic basis. These settled solids 
are residues that are defined as 
wastewater sump sludges from light oil 
recovery (proposed EPA Hazardous 
Waste No. K144). Wastewater fi'om the 
intercepting sump usually is treated 
onsite prior to disposal or is used to 
extinction in the coke quench system. 

The coke oven gas (COG) that exists 
from the light oil plant has a relatively 
high heating value. At captive plants, 
about 40 percent of the COG is used as 
fuel for the coke ovens, and the 
remainder is used as fuel in other steel 
plant operations. Merchant plants use 
about 40 percent of the COG as fuel for 
the coke ovens, and the remainder is 
sold as a fuel or flared. Historically, the 
gas fiom the light oil scrubber has been 
used as a fuel without further 
pretreatment. However, because the 
COG contains significant quantities of 
hydrogen sulfide (HaS) (roughly 1 g of 
fLS per 100 m’ of COG) that are 
converted to sulfur dioxide (SOi) and 
sulfur trioxide (SOs) when the gas is 
burned, many plants now practice COG 
desulfurization to reduce SO, (SO2 and 
SO9) emissions. The three basic types of 
COG desulfurization processes are (a) 
liquid absorption processes, (b) wet 
oxidative processes, and (c) dry 
oxidative processes. Sulfur compounds 
recovered fiom these processes may be 
sold or disposed, depending on market 
conditions. 

In the coke by-products recovery 
plant, wastewaters fiom the light oil 
recovery process, waste ammonia 
liquor, and final cooler blow-down 
constitute the majority of liquid wastes. 
Other minor sources of aqueous waste 

are barometric condenser wastes fiom 
ammonia crystallizers, desulfurization 
wastes, and contaminated waters fiom 
air pollution emission scrubbers used at 
charging, pushing, preheating, or 
screening stations. 

Based on the information available 
from RCRA 3007 questionnaires, 49 
percent of the facilities discharge these 
wastewaters to a POTW, 25 percent of 
the facilities discharge these 
wastewaters to surface water, 21 
percent reuse these wastewaters in their 
process (e.g., use as quench water), and 
the remaining four percent of the 
facilities dispose of these wastewaters 
in underground injection wells. 
According to the information available 
to the Agency, a significant number of 
facilities use biological treatment to 
treat these wastewaters before 
discharging them to a POTW or through 
their NPDES permitted outfall. However, 
some facilities do discharge their 
wastewaters to a POTW without any 
treatment onsite. Most of the facilities 
treat their wastewaters in tanks. 
However, six facilities use surface 
impoimdments to manage their 
wastewaters. 

Based on the limited information 
available to the Agency, four facilities 
have reported storing sludges resulting 
fiom wastewater treatment in surface 
impoundment, one facility has reported 
storing sludges fit)m wastewater 
treatment in waste piles, three facilities 
have reported disposing of sludges from 
wastewater treatment in landfills, one 
facility has reported incinerating sludges 
fiom wastewater treatment. 

b. Tar Refining. Coal tars typically are 
refined at facilities other than coke 
plants. Coal tar is refined by either 
batch or continuous distillation into a 
number of products, including pitch, 
creosote, naphthalene, and tar acids. 
The following paragraphs discuss the tar 
refining steps. 

A batch still is a horizontal tank used 
to heat the crude coal tar. Vapors fiom 
the material being distilled leave the top 
of the still and pass through a water- 
cooled condenser. The pitch (at the 
bottom of the horizontal tank) is heated 
until it reaches its softening point. At 
that point, the pitch is discharged fiom 
the still, cooled, and poured into barrels 
for storage. In the batch distillation 
process, high-boiling-point residues 
accumulate on the fire tubes and at the 
bottom of the still and must be removed 
periodically. This residue is called tar 
distillation bottoms or residue (proposed 
EPA Hazardous Waste No. K148). 

When coal tar is refined using 
continuous distillation, the crude 
material is first heated in a dehydration 
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column, then flashed to separate its 
components. The heavy liquid 
components such as pitch and creosote 
are sent to a distillation column for 
further reflning. Vapors from the flash 
chambers and distillation columns are 
sent to a fractionating column. Finished 
commercial products include heavy 
naphtha, naphthalene, creosote, and 
anthracene oil. No still residues are 
generated frt)m the continuous process. 

Tar from either of these processes is 
stored in tanks and, over time, a tar 
residue may accumulate at the bottom of 
the storage tanks and, if it reaches a 
certain level is removed periodically. 
This ten residue is identified in today's 
proposal as EPA Hazardous Waste No. 
K147 (for the refining facilities). 
Currently EPA does not have any data 
that indicate residues are generated 
from chemical or oil storage. 

The Agency realizes that the tar 
refining industry generates products 

frx)m still bottoms, as opposed to relying 
purely on distillate products. The 
Agency seeks comment as to which 
bottoms are really products, by¬ 
products. or co-products and which are. 
in fad wastes. The Agency is proposing 
to limiting the listings to materials that 
are wastes, not legitimate products. The 
Agency also seeks comments and 
suggestions as to the wording of the 
K147 and K148 listings, so that there is 
no confusion in the regulated community 
as to the scope of the listings, if 
promulgated. 

2. Quantities of Waste Generated 

Table 2 presents estimates of the 
quantities of waste generated from the 
production of coke and coke by¬ 
products, recovery of coke by-products, 
and coal tar refining. These estimates 
are based on data supplied to EPA by 
the industry in response to the 
questionnaires sent to each operating 
facility in 1985, and on supplemental 

data collected frrom all tar refiners and 
approximately SO percent of the coke 
plants in 1987. The industry 
questionnaires were issued under the 
authority of RCRA Section 3007. The 
estimates were calculated using a best- 
estimate, production-normalized waste 
generation rate for each residual stream. 
Plant-specific waste/residual estimates 
of waste quantities were made based on 
the process description or residual 
characterization supplied by the plant, 
and using plant-specific production rates 
for those plants that were known to 
generate the residual stream. The 
assumptions and data used to generate 
these estimates are provided in detail in 
the Background Document for this 
proposed listing and in confidential data 
memoranda referenced in the 
Background Document. EPA will accept 
petitions submitted in accordance with 
40 CFR part 2 for declassifying CBI 
material. 

Table 2.—Estimated Nationwide Waste Quantities (MT/yr) 

Kt41—Process residues from the recovery of coal tar, including, but not limited to, tar collecting sump residues from the production of coke from coal 
or the recovery of coke by-products produced from coal. This listing does not ktckjde K0e7 (decanter tank tar sludge from coking operations). 

K142—Tar stora^ tank residues from the production of coke from coal or from the recovery of coke by-products produced from coal-- 
K143—Process residues from the recovery of light oil, including, but not limited to, those generated in stUis, decanters, and wash oil recovery units 

from the recovery of coke by-products produced from coal..... 
K144—Wastewater treatment sludges from Ight oil refining, including, but not limited to, intercepting or contamination sump sludges from the recovery 

of coke t^-products produced from coal........ 
K145—Residues from naphthalerre coUection and recovery operations from the recovery of coke by-products produced from coal.. 
K147—Tar storage tank residues from coal tar refining.......... 
K148—Residues from coal tar dtetOlation, including, but not limited to, still bottoms...-.— 

Source: Background Document (USEPA 1990). 

3. Waste Management Practices 

The principal sources of information 
on waste management practices are the 
responses to the 1985 EPA 

questionnaires, the supplemental 
information collected in 1987, and 
information from States and other 
government agencies. Table 3 
summarizes the information obtained on 

management practices for the coke plant 
residual streams. Coal tar refining waste 
management practices are summarized 
in Table 4. 

Table 3.—Waste Management Practtices for Coke By-Products Recovery Wastes (Percent) * 

Residues Tar storage Residues 
from tar tank from light oH 

recovery* residues processing 

Residues 
from 

naphthalene 
collection, 
recovery 

Reuse, returned to process..... 
Removed by waste removal contractor 
Burned in boiler/used as fuel. 
LandfiH. 
Other... 
No. Of facilities responding. 
Percent of total coke production by responding facilities.. 

* Percentages are based on number of facilities responding to RCRA 3007 questionnaire, which reported martagement practices, not number of facilities that 
generated waste. Totals may .'vceed 1(X) percent because many facilities reported more than one management practice. 

* Only one plant report nonagemerrt practices for tar coHectkrg sump residues and that plant Indicated that residues are recycled to the tar decanter. This 
number may not be representative of aU facilities. 

* Sold or stored. 
Source: RCRA 3007 questionnaries. 
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Table 4.—Waste Management Prac¬ 
tices FOR Tar Refining Wastes (Per¬ 
cent) ‘ 

Waste martagement practice 

K147tar 
storage 

tartk 
residual 

K148tv 
distilla¬ 

tion 
residue 

Reuse, return to p;*oc#«3. 0 33 
Removed by waste removal 
contractor... 50 33 

Burrted in boiler/used as fuel 0 0 
SO 33 .... 

Thermal evaporation in tanks.... V 0 
Other...... 0 0 
Number of facilities respond- 

4 6 
Percent of total tar production 

by responding facilities.. SO 55 

' Percentages are based on number of facilities 
responcSng to the RCRA 3007 questionnaire, which 
rep^ed management practices, not number of fa¬ 
cilities that generated waste. Tottds may exceed 100 
percertt berause many facilities reported man than 
one waste managemerrt practica. 

Source: RCRA 3007 Oue^ionnaires. 

The four primary waste management 
practices for coke plant residual streams 
are landfilling, removal by designated 
contractors for off-site disposal, 
combustion as a fuel, and reuse in the 
process. Further details on off-site waste 
management practices utilized by the 
contractors were not reported in the 
RCRA 3007 questionnaires, but 
presumably the wastes are either 
landfilled or used as a fuel because of 
their high heating value (>12,000 BTU/ 
lb). 

Several recycling options are 
available for reuse of residuals in the 
process. For example, for residues from 
tar recovery (proposed EPA Hazardous 
Waste No. K141), one option is to 
recycle the residue to the tar decanter. 
Tar storage tank residuals (proposed 
EPA Hazardous Waste No. K142) are 
generally recycled to the coke oven and 

introduced with the coal as feedstock. 
Residues from naphthalene production 
(proposed EPA Hazardous Waste No. 
K145) can be returned to the coke oven 
or dissolved in the tar and processed as 
a component of the crude coal tar. The 
two light oil recovery residues (proposed 
EPA Hazardous Waste Nos. K143 and 
K144) can be dissolved in the tar, 
dissolved in the wash oil and recycled 
in the light oil recovery process, or 
recycled to the coke oven with the coal. 
Two facilities reported recycling tar 
distillation residue (proposed EPA 
Hazardous Waste No. K148). One plant 
recycled the residue with the tar. The 
other plant recycled the residue to a 
coke plant where it was returned to the 
coke oven with the coal feed. 

D. Basis for Listing 

1. Summary of Basis for Listing 

Each of the seven wastes from coke, 
coke by-products, and tar refining meets 
the criteria for listing wastes as 
hazardous that is presented in 40 CFR 
261.11(a)(3). Consequently, EPA is 
proposing that they be added to the list 
of hazardous wastes from specific 
sources appearing at 40 CFR 281.32. 
Hazardous constituents are typically 
present in these wastes at such levels 
that ground-water concentrations of 
these constituents are expected to 
exceed health-based levels of concern 
when the wastes are improperly 
managed. As discussed later, all the 
constituents of concern are carcinogens 
and/or systemic toxicants. All of the 
constituents of concern are listed as 
hazardous constituents in 40 CFR part 
261, appendix VIII. Under plausible 
mismanagement scenarios, the Agency 
believes Aat these proposed heizardous 
wastes (proposed ^A Hazardous 
Waste Nos. K141 through K145, K147, 

and K148) are capable of posing a 
substantial present or potential hazard 
to human health or the environment. By 
mismanagement scenario, the Agency 
means disposal in a sanitary or 
industrial (RCRA subtitle D) landfill, 
surface impoundment open dumping, 
etc. 

Table 5 presents the selected 
constituents of concern in each of the 
proposed wastes. Tables 6 and 7 present 
the range of measured concentrations of 
constituents in coke by-products and tar 
refining wastes. EPA selected the 
constituents of concern based on two 
principal factors: their known toxicity 
and their average concentrations in Ae 
waste. In the past EPA's selection of 
constituents of concern for listed 
hazardous wastes has relied on 
comparisons of maximum reported 
waste constituent concentrations with 
health-based levels of concern. The 
Agency used the same selection 
procedure to identify the constituents of 
concern in the wastes being proposed 
for listing as hazardous. In this case, the 
Agency has found, as is shown and 
discussed later in Tables 8 through 8F, 
that the concentrations of constituents 
of concern in coke by-products wastes 
are so high that even projections of 
ground water contamination levels 
based on average waste concentrations 
(rather than maximum concentrations) 
exceed health-based levels of concern. 
Other constituents were detected in 
these wastes but were not selected as 
constituents of concern at this time 
because their levels of toxicity are not 
well established or because they 
typically are not present in 
concentrations of regulatory concern. 
Data on these constituents can be found 
in the Background Document for today's 
proposal. 

Table 5.—Constituents of Concern 

Corrstituents K141 K142 K143 K144 K145 K147 K148 

Benzene........ ... ■ m ■ ■ ■ ■ Benz(a)anthracer)e......... . , „J iS iH iH 
Benzo(a)pyrene_ _ .. ........ iS iH 
Renznfh nrvi k)fliinranttMna. . fS EH iH 
Diberg(a.h|arrthracene....... .... . iS EH 
lndenQ(1,?,3.crf)pyfnn«. . EH EH 
Naphthalerte_ _ . .. . . ...___ ____ pH HP 

i^Hi 
Note.—X indicates that the constituent has been found to be present at levels of regulatory concern In the individual waste stream. 
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Table 6—Coke and Coke By-Product Wastes: Constituents of Concern and Range of Measured Concentrations (All Values in 
PPM) 

Constitutent 

K141— 
Process 
residues 
from coal 

tar 
recovery* 

K142—Tar storage tank 
residues 

K143—Residues from 
light 04 processing 

K144—Wastewater 
treatment sludges from 

light o4 refining 

K145—Residues from 
naphthalene collection and 

recovery 

Range Range Avg. Range Avg. 

Benzene... 
Benz(a) antfiracene.-. 
Benzo(a)pyrene...-.-. 

3.850 
7.850 
8,450 

230-290 
5,400-7,400 
4,500-8,300 

260 
6,600 
6,500 

39-8,500 
NO-320 

<10-130 

1,600 
*69 
*34 

200-14,000 
<15-140 
<20-130 

3,000 
*68 
*65 

120-3,000 
<3-* 48 
ND-22 

1,000 
*22 
‘7 

Benzo<k)fluoranthene •.... 
Dk)enz(a.h)anthracene.-. 
lndeno(1.2,3-cd)pyrene. 
Naphthalene.-. 

5.450 
1,750 
6,150 

96,000 

5,200-10,000 
720-1,600 

2,000-4,100 
32,000-84,000 

7,500 
1,000 
2,900 

55,000 

<5-230 
ND-'250 
ND-*250 

1,400-480,000 

*59 
*38 
*40 

52,000 

15-220 
<7-* 31 

<15-77 

360-53,000 

‘75 
*15 
*36 

27,000 

ND-5 
ND-5 
ND-9.9 
6.7-300,000 

*26 
*1.3 

*4 

140,000 

■On<y one data point exists. However, this residual is presumed to be comparable In composition to tar decanter sludge (listed waste K087). 
* Arithmetic averages are based on one half the quantitation limit for constituents detect^ below quantitation limits and zero for constitutertts not detected (ND). 
' Value represents one half the quantitation limit because the constitutent was detected at trace levels. 
*GC peak resolution was not adequate to provide quantitation of the two Isomers individuaily. The results shown are the sum of the two isomers. 

Table 7.—Tar Refining Wastes: Constituents of Concern and Range of Measured Concentrations (All Values in ppm) 

0>nstituent 

Benzene.-.. 
Benz(a)af)thracene. 
Benzo(a)pyrene. 
6enzo(b)fluoranthene * 
6enzo(k)fluoranthene * 
Dt>enz(a,h)anthracene 
iTKtertod ,2,3-cd)pyrene 
Naphthaierte. 

K147—Tar storage tank 
residuals 

K148—Tar Distillation 
residuals 

Range Avg Range Avg 

230-290 260 NA* NA* 

5,400-7,400 6,600 160-10,000 4,500 

4,500-8,300 6,500 330-7,300 3,600 

6,200-10,000 7,600 150-13,000 6,100 

720-1,800 1,000 36-1,400 600 

2,000-4,100 2,900 110-3,300 1,700 

32,000-84,000 55,000 17-2,400 850 

* Constituent not analyzed (volatiles were not anticipated in still bottoms that have been heated to high temperatures). 
* GC peak resolution was not adequate to provide quantitation of the two isomers irrdividually. The results are the sum of the isomers. 

Source; Backgrourtd Document 

The Agency lists a waste as 
hazardous if the waste poses a potential 
hazard to human health or the 
environment. In order to assess the 
potential hazard that a waste may pose, 
the Agency evaluates the potential 
human health and environmental risk if 
the waste is disposed of improperly. 
This risk is estimated as a function of 
the amount of exposure and the toxicity 
of hazardous constituents present in the 
waste stream of concern. In evaluating 
the risk posed by today's wastes, the 
Agency considered human exposure and 
exposure to environmental receptors 
from contaminated ground water. The 
amount of exposure to humans through 
ingestion of contaminated drinking 
water and environmental receptors via 
ground water is estimated from the 
expected concentrations of hazardous 
constituents in drinking water and the 
average amount of water consumed over 
the entire life span of an individual. 

The expected drinking water 
concentrations of hazardous 
constituents from the wastes can be 
estimated as follows. First, the 
concentrations of these constituents 

released to a leachate generated from 
the wastes are estimated. Then, the 
concentrations of these constituents in 
drinking water are estimated after 
transportation of the leachate to a 
drinking water well. Various 
alternatives, discussed below, were 
considered for estimating the exposure 
concentrations. 

In order to estimate the concentration 
of the constituents of regulatory concern 
present in the proposed coke by¬ 
products wastes, EPA considered the 
use of leachability models and 
subsurface fate and transport models to 
estimate concentrations of these 
constituents in drinking water. 
Specifically, the Agency considered the 
use of the Organic Leachate Model 
(OLM) and the Toxicity Characteristic 
Leaching Procedure (TCLP) to estimate 
the leachate concentrations that are 
likely to result fiom the proposed 
wastes. This would be followed by the 
use of EPA’s Composite Model for 
Landfills (EPACML) to estimate the 
migration of the hazardous constituents 
to the drinking water well. However, 
due to limitations in the applicability of 

these models to the wastes being 
addressed in today's proposal, the 
Agency has determined that they may 
not be appropriate for these wastes. 
These limitations are discussed below. 

a. Leaching Protocols. On November 
27,1985, the Agency proposed an 
organic leachate model (OLM) to 
estimate the amount of organic 
contamin£uits that will leach from a 
waste (see 51 FR 41082 and 50 FR 48886). 
The OLM is an empirical equation 
which was developed through 
application of modeling techniques to a 
data base of waste constituent 
concentrations and experimentally 
measured leachate concentrations. The 
OLM takes into account the 
concentrations of organic constituents of 
concern and their aqueous solubility. 

However, OLM does not consider 
cosolvency effects and therefore, tends 
to underestimate pollutant mobility in 
waste matrices where cosolvency may 
be significant. EPA believes that, with 
the possible exception of tar distillation 
residues, wastes addressed in today's 
proposal may be subject to significant ' 
cosolvency effects. 
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EPA also analyzed samples of the 
wastes addressed in today’s proposal 
for selected organic constituents, using 
the Toxicity Characteristic Leaching 
Procedure (TCLP) (see 55 FR11798- 
11862 for details on the TC rule). 
Problems were encountered in applying 
the leaching procedure to these wastes. 
The principal problem with the samples 
of these wastes is associated with the 
variable amounts of tar [i.e., percent 
solids). Tarry samples pose problems 
with sample homogenization, nitration, 
and dispersion of solids in the leaching 
medium when performing the TCLP. The 
tendency of tar to adhere to surfaces 
causes mass balance problems. Because 
of these difficulties, EPA believes that 
the TCLP procedure tends to provide 
analytical results which may 
imderestimate the concentrations of 
hazardous constituents in leachates 
from these wastes if they are disposed 
of in a landfill environment. (The 
analytical results are provided in the 
Background Document for today's 
proposal.) 

b. Groundwater Models. The 
modelling method referred to as 
EPACML has been used to estimate the 
attenuation and dilution of specific 
constituents during their migration 
through the unsaturated zone beneath a 
municipal landfill, and their transport 
through the saturated zone to a potential 
drinking water source (exposure point). 
EPACML accounts for dispersion in the 
longitudinal, lateral, and vertical 
directions; one-dimensional steady and 
uniform advective flow, sorption; and 
chemical degradation from hydrolysis. 

EPACML accounts for the unsaturated 
zone transport modules and implements 
them using the Monte Carlo 
(probabilistic) framewoik. 

The input concentration to the 
unsaturated zone transport module of 
EPACML corresponds to the leachate 
concentration at the bottom of the 
landfill. Under certain conditions, 
particularly very high constituent 
concentration, immiscible liquid flow 
can occur. For such situations, the 
model's inability to account for the 
immiscible flow condition may result in 
an underestimation of the receptor well 
concentrations. As discussed below, the 
wastes addressed in today's proposal 
typically have very high concentrations 
of certain hazardous constituents. 
Therefore, use of EPACML may result in 
an underestimate of concentrations of 
these constituents at drinking well sites. 

For the reasons stated above, EPA 
believes that the use of available 
leaching and subsurface fate and 
transport models is not optimal for the 
w'astes addressed in today's proposal. In 
addition, analytical results fi'om the 
application of the TCLP to waste 
samples tend to understate the 
concentrations of hazardous 
constituents in leachates which may 
possibly originate from the wastes. 
However, in spite of the limitations of 
available methodologies for evaluating 
the potential health threats from these 
wastes, the Agency believes that the 
methodologies reveal high 
concentrations of hazardous 
constituents in these wastes. For that 
reason and because of the toxicity of 

these constituents, the mobility of the 
hazardous constituents, and the 
persistence of the constituents in the 
environment, EPA believes that the 
wastes are hazardous. 

After considering all of the factors of 
40 CFR 261.11(a)(3). EPA concludes that 
these wastes are capable of posing a 
substantial present or potential hazard 
to human health or the environment 
when improperly treated, stored, 
transported, or disposed of. The 
concentrations and toxicities of 
hazardous constituents in the wastes are 
of such a magnitude that, even under 
conservative assumptions regarding the 
potential for release of these 
constituents to the environment and 
their subsequent transport in the 
subsurface environment, improper 
management of the wastes poses an 
unacceptable health risk. The following 
discussion illustrates this concern. 

Tables 8 through 8F summarize the 
average concentrations of hazardous 
constituents in the wastes and the 
health-based concentrations of these 
constituents in drinking water at 
specified risk levels. For Ulustrative 
purposes, the tables also indicate the 
concentrations of these constituents 
when hypothetical environmental 
exposure factors (HEEFs), ranging from 
100 to 10,000, are applied to the 
concentrations in the wastes. The 
purpose of this illustration is to indicate 
the concentrations of the constituents 
which result under a range of 
assumptions regarding the release of 
these constituents and their fate and 
transport in the environment. 

Table 8.—Basis for Listing: Health Effects of the Constituents of Concern in K141 

Hazardous cortstituent 

Average 
waste 

concen¬ 
tration 

detected 
(ppm) 

Health- 
based water 
concentra¬ 
tion limits 

(ppm) 

Basis* 

Estimated drinking well 
cortcentration * (ppm) 

Calculated concentration to health- 
based limit ratios' 

HEEF 
100 

HEEF 
1000 

HEEF 
10,000 

HEEF 100 HEEF 1000 
HEEF 
10,000 

Bertzane... 3.650 5.0x10-* MCL (A) 38.5 3.85 0.385 7,700 770 77 

7,850 1.1x10-* RSD(B2) 78.5 7.85 0.785 7,100,000 710,000 71,000 

8.450 3.0x10-* RSD(B,) 84.5 8.45 0.845 28,000,000 2,600,000 280,000 

5,450 4.0x10-* RSD(B,) 54.5 5.45 .0545 14,000 1,400 140 

1,750 7.1x10-’ RSD (B,) 17.5 1.75 0.175 25,000,000 2,500,000 250,000 

6,150 2.0x10-* RSD(C) 61.5 6.15 0.615 3,100 310 31 

■ Reference Dose (RfO), Risk-Specific Dose (RSI^, and Maximum Contaminant Level (MCL) are explained later in the preamble, as are the classes of RSDs. 
Class A and B carcinogens are based on exposure limits at a 10~* risk level Class C carcinogens ate based on exposure limits at a 10* risk level. 

* Calculated for three hypothetical ertvironmental exposure factors (HEEFs). 
'Ratio obtained by dividing values in estimated drinking weH concentration column by values in health-based, water concentration limit column for ail three 

HEEFs. 
* GC peak resolution was rtot adequate to provide quarrtitation of the two isomers individualty- The results show the sum of the two isomers. 
Source: Background Document 
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Table 8A.—Basis for Listing: Health Effects of the Constituents of Concern in K142 

Hazardous constituent 

Average 
waste 

concen¬ 
tration 

detected 
(ppm) 

Health- 
based water 
concentra¬ 
tion limits 

(ppm) 

Basis* 

Estimated drinking well 
concentration * (ppm) 

Calculated concentration to health- 
based limit ratios* 

HEEF 
100 

HEEF 
1000 

HEEF 
10,000 

HEEF 100 HEEF 1000 
HEEF 
10,000 

Benzene. 260 6.0x10'* M(X(A) 2.6 0.26 0.026 520 52 5 

6,600 1.1x10'* RSD(Bi) 66 6.6 0.66 66,000,000 600,000 60,000 

6,500 3.0x10'* RDS (B,) 65 6.5 0.65 22,000,000 2,200,000 220,000 

7,500 4.0x10'* RSD (B,) 75 7.5 0.75 19,000 1,900 190 

Dn>enz(a,h) anthracene. 1,000 7.1x10'* RSD (B,) 10 1.0 0.1 14,000,000 1,400,000 14,000 

Inderto (1,2,3-cd)pyrene... 2,900 2.0x10'* RSD(C) 29 2.9 0.29 1,400 140 14 

■ Reference Ooae (RfO), Risk-Specific Dose (RSD), and Maxknum Contaminant Level (MCL) are explained later in the preamble, as are the classes of RSOs. 
Class A and B carcinogens are based on exposure limits at a 10'* risk level. Class C carcinogens are based on exposure limits at a 10~* risk level 

* Calculated for three hypothetical environmental exposure factors (HEEFs). 
‘Ratio obtained by di>^ng values in estimated drinking well concentration column by values In health-based, water concentration limit column for all three 

HEEFs. 
* GC peak resolution was not adequate to provide quantitation of the two isomers Irxlividually. The results show the sum of the two isomers. 
Source: Background Doorment 

Table 8B.—Basis for Listing: Health Effects of the Constituents of Concern in K143 

Hazardous constituent 

Average 
waste 

concen¬ 
tration 

detected 
(ppm) 

Health- 
based water 
concentra¬ 
tion limits 

(ppm) 

i 

Basts* 

Estimated drinking well 
concentration * (ppm) 

Calculated concentration to health- 
based limit ratios* 

HEEF 
100 

HEEF 
1000 

HEEF 
10,000 

HEEF 100 HEEF 1000 
HEEF 
10,000 

Beruene..... 1,600 5.0x10'* MCL (A) 16 1.6 0.16 3,200 320 32 

Benz(a)anthracene..... 69 1.1X10'* RSD (B,) 0.69 0.069 0.007 63,000 6,300 630 

Benzo(a)pyrer)e...-...... 34 3.0x10'* RSD (Bi) 0.34 0.034 0.003 110,000 11,000 1,100 

Benzo(b)fluoranmene Benzo(k)fluoranthene *... 59 4.0x10'* RSD (Bi) 0.59 0.059 0.006 150 15 1.5 

* Reference Dose (RfD), Risk-Specific Dose (RSD), arxl Maximum Contaminant Level (MCL) are explained later in the preamble, as are the classes of RSDs. 
Class A and B carcinogens are based on exposure limits at a 10'* risk levei. Class C carcinogens are based on exposure limits at a 10'* risk level 

* Calculated for three hypothetical environmental exposure factors (HEEFs). 
‘Ratio obtairted by dividing values in estimated drinking well concentration column by values in health-based, water concentration limit coiumn for all three 

HEEFs. 
* GC peak resolution was not adequate to provide quantitation of the two isomers mdividually. The results show the sum of the two isomers. 
Source: Background Document 

Table 8C.—Basis for Listing: Health Effects of the Constituents of Concern in K144 

Hazardous constituent 

Average 
waste 

concen¬ 
tration 

detected 
(ppm) 

Health- 
based water 
concentra¬ 
tion limits 

(ppm) 

Basis* 

Estimated drinking well 
concentration * (^m) 

Calculated concentration to health- 
based limit ratios ‘ 

HEEF 
100 

HEEF 
1000 

HEEF 
10,000 

HEEF 100 HEEF 1000 
HEEF 
10,000 

Benzene... 3,000 5.0x10'* MCL (A) 30 3.0 0.30 8,000 600 60 
.... 68 1.1X10'* RSD (B,) 0.68 0.068 0.007 81,000 6,100 610 

Benzo(a)pyrene. 65 3.0x10'* RSD (B,) 0.65 0.065 0.007 210,000 21,000 2,100 
Benzo(b)fluoranthene Beruo(k)fluoranthene *. 75 4.0x10'* RSD (B,) 0.75 0.076 0.008 180 18 1.8 
Dibenz(a,h)anthrancene... 15 7.1x10'* RSD(Bt) 0.15 0.015 0.002 210,000 21,000 2,100 

■ Reference Dose (RfD), Risk-Specific (X>sa (RSD), and Maximum Contaminant Level (MCL) are explained later in the preamble, as are the classes of RSDs. 
Class A and B carcinogens are based on exposure limits at a 10'* risk level. Class C carcinogens are based on exposure limits at a 10'* risk level 

* Calculated for three hypothetical envkenmental exposure factors (HEEFs). 
‘Ratio obtained by dividing values in estimated drinking well concentration cokjmn by values in health-based, water concentration limit column for an three 

HEEFs. 
* GC peak resolution was not adequate to provide quantitation of the two teomers Individually. The results show the sum of the two isomers. 
Source: Background Document 

Table 8D.—Basis for Listing: Health Effects of the Constituents of Concern in K145 

Hazardous constituent 

Average 
waste 

cocKen- 
tration 

detected 
(ppm) 

Health- 
based water 
concentra¬ 
tion limits 

(ppm) 

Basis* 

Estimated drinking well 
concentration * (ppm) 

Calculated concentration to health- 
based limit ratios* 

HEEF 
100 

HEEF 
1000 

HEEF 
10,000 

HEEF 100 HEEF 1000 
HEEF 
10,000 

Benzene.-..... 1,000 5.0x10'* MCL (A) 10 1.0 0.10 2,200 220 22 
Ber-z/3)anthr8cene...... 22 1.1X10'* RSD (B,) 0.22 0.022 0.002 20,000 2,000 200 
Benzo(a)pyrene........ 7 3.0x10'* RSD(B,) 0.07 0.007 0.001 23,000 2,300 230 
Dibenz(a,h)anthracene....... 15 7.1x10-* RSD(Bt) 0.15 0.015 0.002 210,000 21,000 2,100 

140,000 14 RfD 140 14 100 10 1 
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■ Reference Dose (RfD), Risk-Specific Dose (RSD), and Maximum Contaminant Level (MCL) are explained later in the preamble, as are the classes of RSOs. 
Class A and B carcinogens are based on exposure limits at 10~* risk level Class C cardnog^ are based on exposure limits at a 10~* risk level. 

* Calculated for three nypotheticai environmental exposure factors (HEEFs). 
* Ratio obtained by dividing values in estimated drinking well concentration column by values in health-based, water concentration Smit column for aH three 

HEEFs. 
Source: Background Document. 

Table BE.—Basis for Listing: Health Effects of the Constituents of Concern in K145 

i 

Hazardous constituent 

Average 
waste 

concen¬ 
tration 

detected 
(ppm) 

Health- 
t>ased water 
concentra¬ 
tion limits 

(ppm) 

Basis* 

Estimated drinking well 
concentration * (ppm) 

Calculated concentration to health- 
tMsed limit ratios* 

HEEF 
100 

HEEF 
1000 

HEEF 
10,000 HEEF 100 HEEF 1000 HEEF 

10,000 

Benzene. 280 5.0x10'* MCL (A) 2.6 0.26 0.026 520 52 5 
CIS- „ .. 6,660 1.1x10'* RSD(B,) 66 6.6 0.66 66,000,000 600,000 60,000 
Benzo(a)pyrene. 6,500 3.0x10'* RSD (B,) 65 6.5 0.65 22,000,000 2,200,00 220,000 
Benzo(b)fluoranthene Benzo(k)fluoranti)ene *. 7,500 4.0x10'* RSD (Bi 75 7.5 0.75 19,000 1,900 190 
Dlbenz(a,h)anttiracene. 1,000 7.1x10'* RSD (B,) 10 1.0 0.1 14,000,000 1,400,000 140,000 
lndeno(1,2.3-c*i)<’--ro."a. 2,900 2.0x10'* RSD(C) 29 2.9 0.29 1,400 140 14 

■ Reference Dose (RfD), Risk-Specific Dose (RSD), and Maximum Contaminant Level (MCL) are explained later in the preamble, as are the dasses of RSDs. 
Class A and B carckiogens are based on exposure limits at 10'* risk level. Class C carcinogens are based on exposure limits at a 10'* risk le’/el. 

* Calculated for three hypothetical environmental exposure factors (HEEFs). 
* Ratio obtained by dividing values in estimated drinking well corrcentration column by values in health-based, water corrcentration limit column for all three 

HEEFs. 
* GC peak resolution was not adequate to provide quantitation of the two isomers individually. The results show the sum of the two isomers. 
Source: Background Document. 

Table 8 F.—Basis for Listing: Health Effects of the (Constituents of (Concern in K148 

Hazardous constituent 

Average 
waste 

cor)cen- 
tration 

detected 
(ppm) 

Health- 
based water 
concentra¬ 
tion limits 

(ppm) 

Basis* 

Estimated drinking well 
concentration * (ppm) 

Calculated concentration to health- 
based Nmit ratios* 

HEEF 
100 

HEEF 
1000 

HEEF 
10,000 HEEF 100 HEEF 1000 HEEF 

10,000 

Be'-:(a)antf.,'acQn9.--. 4,500 1.1X10'* RSD(Bi) 45 4.5 0.45 44,100,000 410,000 41,000 
Benzo(a)pyrerw. 3,600 3.0x10'* RSD (B,) 36 3.6 0.36 12,000,000 1,200,000 120,000 
Benzo(b)fluoranthene Berao(k)fluoranthene *. 6,100 4.0x10'* RSD (B,) 61 6.1 0.61 15,000 1,500 150 
Dibenz(a.h)anthracene. 800 7.1x10'* RSD(B,) 8 0.8 0.08 11,000,000 1,100,000 110,000 
lfXlerK)(1,2,3,-cd'-pyTeno. 1,700 2.0x10'* RSD (C) 17 1.7 0.17 860 86 8.6 

* Reference Dose (Rfd), Risk-Specific Dose (RSD), and Maximum Contaminant Level (MCL) are explained later in the preamble, as are the classes of RSDs. 
Class A and B cardnogens are based on exposure limits at a 10'* risk level. Class C carcinogens are based on exposure limits at a 10'* risk level. 

* Calculated for three hypothetical environmental exposure factors (HEEFs). 
‘Ratio obtamed by dividing values in estimated drmkmg well concentration column by values in health-based, water concentration limit column for all three 

HEEFs. 
* GC peak resolution was rx>t adequate to provide quantitation of two isomers irxlividually. The results show the sum of the two isomers. 
Source: Background Document 

The constituent levels, once the HEEF 
multipliers have been applied to them, 
are compared to their health-based 
numbers. Health-based numbers are 
based upon consideration of risk- 
specific doses for the constituent (see 
section II.D.3 of today’s proposal). If the 
calculated level of the applicable 
constituent in a well is above the health- 
based number, the Agency considers the 
constituent to be one of concern and, 
therefore, a part of the basis for listing. 
The Agency also proposes to add these 
constituents to 40 CFR part 261 
appendix VII for each of the proposed 
waste codes in today’s proposal. The 
data in the tables illustrate that the 
wastes examined pose a potential threat 
to human health and the environment 
across an extremely broad range of 
assumptions regarding the mobility, fate, 
and transport of constituents in the 
wastes. 

Tables 8 through 8F show that for 
each of the proposed wastes, the 

concentrations of the constituents of 
concern in ground water would exceed 
the corresponding health-based levels of 
concern. The calculated ratios of 
estimated drinking water concentration 
values to health-based water- 
concentration-limit values presented in 
these tables also illustrate that even if 
only 0.01 percent of the average 
constituent levels in the wastes [Le., 
HEEF of 10,000) reaches environmental 
receptors, the exposure concentrations 
could exceed the health-based levels of 
concern by up of three orders of 
magnitude. 

In addition to the high concentrations 
of hazardous constituents and the 
toxicity of the hazardous constituents in 
the wastes, the Agency also considered 
the mobility and persistence of the 
constituents in the environment. 
Information on the mobility and 
persistence of the constituents of 
concern are provided in sections II.D.3 
and II.D.4, respectively. Information on 

the toxicity of these constituents is 
provided in section II.D.5. Based on 
considerations of the concentrations of 
hazardous constituents in the wastes, on 
the toxicity of these constituents, on the 
mobility and persistence of these 
constituents in the environment, and on 
the other factors of 40 CFR 261.11(a)(3), 
EPA is proposing to list these wastes as 
hazardous. 

2. Waste Characterization and 
Constituents of Concern 

Tables 5, 6, and 7 list selected 
constituents of concern found in wastes 
from the production and recovery of 
coke by-products and tar reflning, as 
well as the range and average 
concentrations for these constituents. 
The constituents of concern listed in the 
tables are carcinogens and/or systemic 
toxicants. All of the constituents of 
concern are already listed as hazardous 
constituents in 40 CFR part 261, 
appendix VIII. Waste composition data 
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were obtained from sampling and 
analysis of representative waste 
streams at various coke plants and tar 
refineries. All of the selected 
constituents of concern were found in 
concentrations of regulatory concern 
{/.e., under plausible improper 
management scenarios, the constituent 
concentration likely to be present in 
ground waters are expected to be 
significantly higher than their health- 
based levels of concern for these 
constituents). 

Other constituents that were detected 
in the proposed waste streams were not 
selected as constituents of concern for 
today’s proposed listings because they 
were either not present in 
concentrations of regulatory concern or 
they do not have an established health- 
based number. The Agency may, 
however, add other constituents that 
were detected in today's proposed 
wastes to the list of constituents of 
concern for these wastes when the 
listing is promulgated based upon 
consideration of comments and/or 
additional data. Following is a list of 

constituents known to be present in the 
proposed wastes that were not selected 
as constituents of concern: 
acenaphthene, acenaphthylene, 
anthracene, benzo(g,h,i] perylene, 
chrysene, 2,4-dime&yl phenol. 2,4- 
dinitrotoluene, ethyl benzene, 
fluoranthene, fluorene, 1-methyl 
naphthalene, 2-methyl naphthalene, 2- 
methyl phenol, 4-me^yl phenol, 
phenanthrene, phenol, pyrene, styrene, 
and toluene. The Agency solicits 
comments on the list of constituents that 
have not been included as constituents 
of concern. The measured 
concentrations of these compounds in 
the proposed K141 through K145. K147 
and K148 wastes, and available health 
data on their toxicity are presented in 
the Background Document for this 
proposed rule. The addition of cmy or all 
of these constituents as constituents of 
concern would not affect the Agency’s 
decision regarding listing these wastes. 

3. Mobility of Constituents of Concern 

The exposure pathway of principal 
concern is leaching and migration to 

ground water. The water solubility of a 
given hazardous constituent is one of 
the indicators of its mobility [Le., the 
likelihood that it will be released from a 
management site, will dissolve in water, 
and would reach a water resource of 
concern), and is considered by EPA 
among other factors in evaluating the 
potential of the constituent to migrate in 
the environment. Leaching is of concern 
because several of these compounds are 
soluble in water and could, therefore, 
leach &t)m the wastes and potentially 
contaminate ground water. For example, 
the water solubility of benzene is 
signihcantly greater than its 
corresponding health-based level in 
drinking water. Thus, this constituent is 
capable of existing in water at 
si^iificant concentrations. The 
solubilities and projected ground-water 
mobilities of the selected constituents of 
concern from the production, recovery, 
and refining of coke by-products wastes 
are presented in Table 9. 

Table 9.—Ground-Water Mobility and Persistence of Constituents of Concern 

Constituents of concern 

Health-based 
water 

concentration 
iimits (ppm) 

Water 
solubility 

(ppm) 

LOG- 
Kow Koc‘ 

Mobility* 

PersistefK»* Slightly* 
contaminat¬ 
ed medium 

Highly* 
contamirtat- 
ed medium 

Benzene__ _ .. _____ 6.0 X 10'* 1.780 X 10* 2.13 65 moderate. low. 
1.1 X 10"» 6.7 X 10‘* 6.61 20,000 low... high.. high. 

Benzo<a)pyrene. . 3.0 X 10"* 3.8 X 10"* 6.06 550,000 hi^.. - high. 
Benzo(b)fluoninthene,* Rfln70(k)fl^i0ranthene'. 4.0 X 10‘* 4.3 X 10"* 6.06 550^000 high_ _ high. 
DS}enzfa,h)antfiracene... 7.1 X 10“’ 6 X 10"* 6.84 3,30o!oOO . hi^.-. hi^ 
Indenofi ,2,3.cd)pyrana. . 2.0 X 10‘* 6 X 10"* 6.50 i!600,000 kr*-'... hi^_ hi^ 
Naphthalene. 14 31.7 3.29 940 high. 

Source: CHEMWASTE Database. 
*Ko«=OctarK>l-water parb^ coefficienL 
^K^^Soil soipt^ coefficienL 
*QuaMative relative evaluation of mobility and persistence, based on water solubility, log Kow. and Koc- 
Slightly contaminated medium represents a mismanagement scenario where release of hazardous constituents does not result In saturation of the underlying soi 

by o^nic hazardous constituents. 
*Highly contaminated medium represents a mismanagement scenario where release of hazardous constituents results in saturation of the imderlying soil by 

organic hazardous constituents. 
'GC peak resolution was not adequate to provide quantitation of the two isomers individually. The results are the sum of the two isomers. 

Also, data available to the Agency 
indicate that toxic PAHs are present in 
ground water at concentrations that far 
exceed their water solubility. At one 
site, benzo(a)pyrene was measured in 
ground water at a concentration of 0.08 
ppm. which is greater than its reported 
solubility. Although the exact reason for 
this phenomenon is not fully understood, 
it is believed that the presence of these 
constituents in ground water is due to 
the oily nature of these wastes and 
multiphase transport. This phenomenon 
is discussed in greater detail in the 
Background Document to today’s 
proposal. 

Another factor that can provide an 
indication of the mobility of each 

constituent is its log octonol/water 
partition coefficient (log Kow). The log 
Kow value for benzene is 2.13. According 
to Briggs (1977), this value indicates that 
benzene is moderately mobile in soil. 

The PAHs [Le., benz(a) anthracene, 
benzo(a)pyrene, benzo(b)fluoranthene, 
benzo(k]fluoranthene, 
dibenz(a.h)anthracene, ideno(l,2,3- 
cd)p3n'ene, and naphthalene) have high 
log octanol/water partition coefficients 
and may be predicted to be relatively 
immobile in soil and sediment 
However, available evidence indicates 
that these constituents may move more 
readily than would be predicted in soil 
with a low organic content or when 
codisposed with other solvents or oils. 

or when the waste itself is of an oily 
nature. They can also be transported 
while suspended on particulate matter 
in air or water. 

'The exact transport mechanisms for 
the constituents of concern in proposed 
EPA Hazardous Waste Nos. K141 
through K145, K147, and K148 are not 
fully understood. However, under the 
plausible types of improper management 
to which the wastes could be subjected, 
the constituent concentrations that 
reach ground waters could be 
significantly higher than corresponding 
health-based numbers. This is shown by 
concentrations of some PAHs found in 
ground water samples as a result of 
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solvent assisted transport. The 
Background Document for today’s 
proposal provides information on PAH 
levels found in the ground water 
samples. This conclusion is consistent 
with the conclusions derived &om 
application of HEEFs in the range of 100 
to 10,000 for these wastes, as discussed 
in section II.D.l of today’s proposal. 

4. Persistence of Constituents of 
Concern 

The persistence of a constituent in the 
environment is an important criterion 
considered by the Agency when 
determining the potential of a waste to 
pose a threat to human health and the 
environment. The chemical and 
biological reactivity of the constituents 
of concern present in today’s proposed 
wastes indicate that they are persistent 
and, thus, capable of posing a significant 
hazard to human health and the 
environment. All the constituents of 
concern in today’s proposed wastes are 
sufficiently persistent to result in human 
exposure if they are released into 
ground water. Tlie principal processes 
that limit the persistence of Uiese 
constituents in ground water are 
hydrolysis and biodegradation. 

None of the constituents are expected 
to hydrolyze in water between pH 2 and 
12 at ambient temperature at a rate high 
enough to be a limiting factor in human 
exposure. 'This is because none of the 
constituents of concern have structural 
components that would be expected to 
react with water under those conditions. 
Benzene, for example, does not react 
with acidic (pH 2) or alkaline (pH 14] 
water. Therefore, it is unlikely that 
hydrolysis is a significant fate for 
benzene. The PAHs of concern do not 
contain groups amenable to hydrolysis. 
Hydrolysis is, therefore, not thought to 
be a significant fate process for PAHs 
(Radding et aL, 1976). PAHs are known 
to be persistent in the environment. 
PAHs have also been detected in 
drinking water, surface water, ground 
water, soils, sediments, and air. 
Persistence of benzene and PAHs in the 
environment has been confirmed by 
detection of these constituents in ground 
water, surface water, drinking water, 
soil, and air. 

Biodegradation is another potential 
degradation mechanism for each of the 
organic constituents of concern. Under 
certain aerobic conditions, organic 
hazardous constituents are 
biodegradable, as shown in controlled 
laboratory experiments. Although 
benzene is expected to biodegrade in 
biologically active surface water 
systems, it is not expected to undergo 
biodegradation in ground water due to 

the relatively low level of biological 
activity in ground-water systems. 

Biological degradation processes are 
not known to occur at a rate sufficient to 
prevent the spread of PAHs in the 
environment. Three studies reported no 
appreciable degradation of 
benzo(a]pyrene in contaminated water 
and sediment (Herbes and Schwall, 
1977; Muller and Korte, 1975; Herbes, 
1981). 

5. Health Effects of Concern 

The Agency has obtained data 
demonstrating that the constituents 
found in the wastes generated by the 
production, recovery, and refining of 
coke by-products and tar refining are 
systemic toxicants and/or carcinogens, 
liiese toxic constituents are present in 
concentrations capable of causing 
adverse health effects as shown by 
Tables 8 through 8F. These tables 
illustrate that even if only 0.01 percent 
of the average constituent levels in the 
wastes reaches environmental 
receptors, the exposure concentrations 
are often three orders of magnitude 
higher than the health-based levels of 

'concern. The health-based levels of 
concern are calculated using the three 
basic indicators of toxicity discussed in 
the following paragraphs. If the Agency 
assumes more conservative hypothetical 
environmental exposure factors 
(projecting less dilution prior to reaching 
environmental receptors] the exposure 
concentrations would be even higher. 

For the purpose of listing wastes as 
hazardous under RCRA, the Agency 
often uses three basic indicators of toxic 
levels of concern: (1) Maximum 
Contaminant (MCLs); (2) Risk-Specific 
Doses (RSDs) for known carcinogens; 
and (3) Reference Doses (Rfds) for 
systemic toxicants. 

MCLs are final Drinking Water 
Standards promulgated under Section 
1412 of the Safe Drinking Water Act of 
1974, as amended in 1986, for both 
carcinogenic and noncarcinogenic 
compounds. In setting MCLs, EPA 
considers a range of pertinent factors 
(for details, see 52 FR 25697-25701, July 
8,1987). 

Where MCLs are not yet established, 
the Agency has developed oral RSDs for 
many carcinogenic constituents. The 
RSD is a dose that corresponds to a 
specified level of risk of an individual 
contracting cancer over a 70-year 
lifetime due to the presence of the 
toxicant in drinking water. In order to 
develop an RSD, a risk level must be 
specified. EPA specifies the risk level for 
a constituent of concern by using a 
weight-of-evidence scheme that is based 
on an assessment of the quality and 
adequacy of experimental data and the 

kinds of responses induced by a suspect 
carcinogen. The carcinogenic 
constituents of concern in proposed EPA 
Hazardous Waste Nos. K141 through 
K145, K147, and K148 for which no 
MCLs exist are either probable human 
carcinogens (Class Bsl—based on a 
combination of sufficient evidence, in 
animals and inadequate human or no 
human data—or possible human 
carcinogens (Class C)—^based on limited 
evidence in animals and the absence of 
human data. Details on the other classes 
of carcinogens are given in the 
Background Document. The oral RSDs 
for carcinogenic agents are calculated at 
the 10“*risk level for Class B 
carcinogens and at the 10"® risk level for 
Class C carcinogens. These risk levels 
are consistent with the risk levels used 
to delist specific waste streams. 

In addition, oral Reference Dose 
numbers (RfDs) are established for non¬ 
carcinogenic constituents for which 
MCLs have not been developed. An RfD 
is an estimate of the daily exposure to a 
substance for the human population 
(including sensitive subgroups] that 
appears to be without an appreciable 
risk of deleterious effects during a 
lifetime of exposure. If frequent 
exposures that exceed the RfD occur, 
the probability that adverse effects may 
be observed increases. The method for 
estimating the RfD for non-carcinogenic 
end points was described in the 
proposed rule for the Toxicity 
Characteristic (51 FR 21648, June 13, 
1986). 

The hazardous constituents of 
concern found in the wastes proposed 
for listing today have produced 
carcinogenic or other chronic systemic 
effects in laboratory animals or humans. 
EPA has established RfDs, RSDs or 
MCLs for all of the constituents of 
concern in coke by-products and tar 
refining wastes. These constituents have 
been detected in the wastes from the 
production, recovery, and refining of 
coke by-products in concentrations 
sufficient to pose a substantial threat to 
human health and the environment. The 
health-based levels of concern 
calculated for the constituents of 
concern in Table 8 through 8F are based 
on two assumptions: (1) That the 
average person has a body mass of 70 kg 
and, (2) that a person dririks an average 
of 2 liters of test solution daily over a 
period of 70 years. The Agency's 
Carcinogen Assessment Group (CAG) 
has determined that there is substantial 
evidence to suggest that benz (a) 
anthracene, benzene, benzo (a) pyrene, 
benzo (b and K) fluoranthene, dibenz (a, 
h) antlu-acene, and indeno (1, 2. 3-cd) 
pyrene are carcinogens. Epidemiological 
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evidence from studies of coke oven 
workers and tar roofers demonstrates 
the carcinogenic potential of the 
materials generated by coke ovens and 
tar refining. A brief summary of the 
toxicity and health effects of these 
constituents is presented in this 
preamble. A more detailed discussion is 
included in the Background Document 
for today's proposal. 

Benzene is a class A carcinogen. 
Benzene is carcinogenic in rats after 
exposure by gavage and in mice 
following exposure by inhalation (lARC, 
1982). An epidemiological study that 
correlated benzene exposure with the 
incidence of leukemia provides 
sufficient evidence that benzene is 
carcinogenic in humans (NTP 85-002). 

Benz(a) anthracene [BA) is a Class B’ 
carcinogen. BA has been found to be 
carcinogenic in experiemental mice 
following oral administration, dermal 
application, subcutaneous injection, and 
bladder implantation (lARC, 1973). Oral 
exposure to BA resulted in an increased 
incidence of hepatomas and pulmonary 
adenomas in the mouse (Klein, 1963). 

Benzo (a) pyrene (BaP) is a Class Bz 
carcinogen. BaP is perhaps one of the 
most potent animal carcinogens known. 
Microgram quantities have been shown 
to induce tumors in a number of 
experimental animal species via several 
routes of exposure, including oral, 
inhalation, and dermal application 
(lARC, 1973). The types of tumors seen 
after exposure to BaP include mammary 
tumbors in rats (LARC, 1973); squamous 
cell papillomas and/or carcinomas of 
the forestomach in mice (Rigdon and 
Neal, 1966); and skin tumors in mice 
(Poel, 1963). BaP can also act as a 
transplancental carcinogen in mice 
(Bulay and Watemberg, 1971). 

Benzo (b and K) fluoranthenes (BbF 
and BkF) are class Bz carcinogens. BbF 
and BkF have both been shown to be 
dermal carcinogens in mice (LARC, 
1973). BkF also induces tumor formation 
when injected subcutaneously in mice 
(Lacassagne et al., 1963) and directly 
into the pulmonary tissue of rats 
(Deutsch-Wenzel et al., 1983). 

Dibenz(a, h) anthracene (i3bA) is a 
Class Bi carcinogen. DBA produced 
tumors in mice following oral, dermal, or 
subcutaneous administration (LARC, 
1973). The types of tumbors seen in mice 
after exposure to DBA by various routes 
include adenomas carcinomas of the 
skin (Wonder and Hoffman, 1959); 
pulmonary alveologenic carcinomas and 
adenomatosis; mixed-type mammary 
tumors; hemangioendotheliomas 
involving the pancreas and mesenteric 
and abdominal lymph nodes; and 
precancerous lesions of the small 
intestine (SneU and Stewart 1962). 

Indeno(l,2,3-cd)pyrene (IP) is a Class 
C carcinogen. IP is considered 
carcinogenic to experimental animals 
based on dermal application and 
subcutaneous injection studies on the 
mouse. Dose-related increases in the 
incidence of skin tumors have been 
observed in mice that received dermal 
applications of this chemcial (LARC, 
1973). 

Several of the constituents of concern, 
including benzene (LARC, 1982), BaP 
(Shum et al., 1979), DBA (Wolfe and 
Byran, 1939), and naphthalene (Harris et 
al., 1979) have also been shown to be 
embryotoxic and/or teratogenic in 
experimental animals. Also, 
nephthalene has been shown to be 
embryotoxic in humans (Zinkham and 
Childs, 1958; Anziulewisc et al., 1959). 

In addition to their ability to act as 
carcinogens, several of these 
constituents (as well as other PAHs that 
express no carcinogenicity on their own) 
have been found to act as initiators or 
promoters (cocarcinogens) of skin 
tumors in mice. Chemicals found to 
initiate skin tumors after a single 
application or multiple applications 
followed by croton oil treatment (a 
classical promoter) include BA (Hadler 
et al., 1959); BbF (Van Duuren et al., 
1966); BkF (LaVoie et al., 1982); DBA 
(Klein, 1960); and BP (LARC, 1973). 

It is important to note that PAHs other 
than the constituents of concern, are 
known to be present in the wastes 
proposed for listing in today’s notice, 
and may have the ability to act as 
cocarcinogens. PAHs such as 
benzo(g,h,i)perylene (BghiP), 
fluoranthene, and pyrene are not 
carcinogenic per se. When applied to the 
skin of mice along with a carcinogen 
such as BaP, however, they can often 
enhance the carcinogenic effect of BaP 
[e.g., lARC, 1983; Van Duuren and 
Goldschmidt 1976). This cocarcinogenic 
phenomenon is of concern because 
many of the waste streams proposed for 
listing in today's notice contain mixtures 
of PAHs that are carcinogens and 
cocarcinogens. This factor indicates 
that for some PAH mixtures, the health- 
based levels of concern presented 
earlier (which are based on exposure to 
individual compounds) may 
underestimate the toxicity of these 
compounds when found in the wastes as 
mixtures of PAHs. 

Almost all of the PAHs considered 
here possess some degree of 
mutagenicity in short-term tests for 
genotoxidty. Chemicals found to induce 
mutations in at least one strain of 
Salmonella typhimurium include BA 
{e.g., Claxton, 1983); BaP {e.g., McCann 
et al., 1975); cmd IP [e.g., LaVoie et al., 
1979). Other evidence for genotoxidty 

includes induction of sister chromatid 
exchanges by BA (Tong et al., 1981a. 
1981b) and by BaP, BbF. and DBA 
(Rozinski and Kocher et al., 1979); and 
morphological transformation in a 
number of in vitro test systems by DBA 
and IP (Chen and Heidelberger, 1969 and 
Emura et al., 1982). 

6. Mismanagement Case Histories 

A number of environmental damage 
incidents have occurred in the past due 
to the mismanagement of coke by¬ 
products and tar refining wastes. These 
incidents show that constituents present 
in these wastes are capable of reaching 
environmental receptors in potentially 
harmful concentrations. The cases 
describing environmental contamination 
with coke by-products and tar refining 
wastes can be found in the docket 
supporting the listing of EPA Hazardous 
Waste Nos. K141 through K145, K147, 
and K148. 

As a basis for illustrating the 
environmental contamination associated 
with coke by-products, EPA has 
identified several incidents where the 
management of the coking wastes in 
question has resulted in environmental 
damage and increased risk to human 
health. To illustrate the hazards posed 
by these wastes when mismanaged, EPA 
has summarized the following studies; 

Polynuclear Aromatic Hydrocarbon 
Sediment Investigations conducted in Region 
V, including five sites involved in coke 
production; and. 

Six specific case studies conducted at 
plants ^at engage in various types of 
activities that involve coal tar and other 
coking by-products. 

The case studies presented below 
illustrate the threat posed to human 
health and environment by these 
wastes. As discussed previously, these 
wastes may contain levels of benzene 
and PAHs including 
benzo(a)anthracene, benzo(a)pyrene, 
benzo(b and k)-fluoranthene, 
dibenzo(a,h)anthracene, indeno(l,2,3- 
cd)pyrene, and naphthalene. When 
improperly treated, stored, transported, 
or disposed, the PAHs and benzene in 
these wastes have been shown to 
migrate into the environment. In such a 
case, these wastes pose a threat to 
human health and the environment. 

In previous discussions (sections 
U.D.l.a and n.D.l.b of this proposal), 
EPA focused upon quantifjdng the levels 
of constituents (benzene and select 
PAHs) that would pose a hazard to the 
environment when mismanaged. In 
summarizing these case studies, EPA 
provides actual examples where the 
mismanagement of the coking wastes of 
concern has resulted in environmental 
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damage. Specifically, the Agency 
supplies examples where the 
concentrations of benzene or select 
PAHs in ground water exceeds 
acceptable health levels. 

a. PAH Sediment Investigation. 
Results of sediment studies conducted 
downstream of the coke operation 
discharges on the Black River in Ohio 
indicate that high levels of PAHs are 
present and that these contaminants 
adversely affect Bsheries located on the 
river. For example, it is documented 
(Baumann and Fabacher, 1985) that 
elevated levels of PAHs are responsible 
for the occurrence of tumors on Bsh from 
the Black River. Due to these results and 
because of the large number of coke 
plants in EPA Region V, the Region 
decided to undertake a series of surveys 
to determine the extent of sediment 
contamination by PAHs in the Region. 
The case studies include six sites in 
Illinois, Indiana, Ohio, and Michigan 
that are or were engaged in the 
production of coke and steel. As a result 
of operations at these plants, the 
surrounding rivers, including the 
Calumet, the Cuyahoga, the Mahoning, 
the Ohio and the Rouge Rivers, have 
been contaminated by PAHs tluough the 
discharge of treatment wastewaters 
bearing coking processing wastes. 

The wastewaters from the sites 
resulted frxim such processes as coke 
quenches, ammonia liquor distillation, 
and processing of coal tars. These 
wastewaters varied in the degree of 
both contamination and treatment that 
they underwent before discharge and 
contained some or all of the wastes that 
are considered under this listing. The 
exact percentage of coke wastes 
discharged with the wastewaters, 
however, has not been quantified. 

At each facility, river sediments were 
collected above and below each 
wastewater discharge, as well as the 
area immediately surrounding the 
discharge. At each site, these samples 
confirmed that high levels of PAH 
contamination had occurred below and 
near the site being studied. The levels of 
contamination varied directly with the 
distance away from the outfall from the 
plant, both upstream and downstream 
with downstream concentrations 
markedly higher than those upstream. 
The PAHs were found to have 
contaminated the rivers at the various 
sample sites at levels up to and 
including the following concentrations: 
naphthalene—38,000 ppm, 
benzo(a)anthracene—7,600 ppm, 
benzo(b]fluoranthene—8,000 ppm, 
indeno(l,2,3-cd)pyrene—6,000 ppm, and 
dibenz(aji)anthracene—^1,100 ppm. 
These levels of contamination were 

found to be significantly higher than the 
levels that are acceptable by health- 
based standards. 

The sampling measurements, 
however, reflect concentrations in 
sediments while the health-based 
standards refer to maximum allowable 
concentrations in water. While this 
difference may limit the comparability 
of the two measurements, the studies 
still indicate a hazard since the water 
and sediment at the sites are in direct 
contact. Further, since the PAHs occur 
in the sediments in high concentrations, 
the constituents may migrate to the 
surface and drinking waters and present 
an even greater hazard to human health 
and the environment. 

b. Specific Site Evaluations. 
Summaries of selected cases describing 
environmental contamination by 
constitutents of concern present in coke 
by-products and tar refining wastes are 
described below. These sites include a 
manufacturing plant (which conducted 
coking operations), a coal tar by¬ 
products manufacturing plant, a coal 
gasification plant a tar refiner, a wood 
preserving and coal tar distillation 
facility, and a disposal site for wastes 
from three sources. Each of these sites 
described below involved ground water 
contamination by PAHs and benzene. 

Sitel 

A steel manufacturing plant operating 
in New Yoric from 1920 through 1983 on 
Lake Erie was the site of contamination 
caused by several different wastes, 
including coking wastes. Various coking 
wastes were mixed with other wastes at 
most of the sites involved, although two 
disposal areas received coking wastes 
almost exclusively. 

At this facility, excess blast furnace 
and steelmaking slags, as well as steel 
scrap and coking wastes were initially 
dumped directly into Lake Erie and then 
into pits and landfills located on a man¬ 
made peninsula created at the point 
where a creek discharges into Lake Erie. 
The slag fill extended approximately 
1,700 feet off the shoreline of the lake 
and raised the subsurface elevation 
more than 50 feet Of 160 pits/landfills 
located on the peninsula, two waste 
management £ureas, a pit and a landfill, 
have been identified as areas that were 
designated to receive coking wastes. 
Ground-water monitoring wells were 
installed in the areas to assess the 
migration of contaminants from these 
hazardous waste management areas to 
ground water. Coking wastes that were 
co-disposed in the pit and landfill 
include K060. K087, and the proposed 
K141-K145 wastes. As a result of this 
co-disposal, constituents in the coking 
wastes have migrated from the fill 

materials to the ground water and 
possibly to the lake. 

The concentrations of naphthalene 
and benzene (up to 720 ppm and 340 
ppm respectively) from these two sites 
were found to be well above the 
accepted health-based levels for these 
constituents. Although the source of 
these constituents may include non¬ 
coking process wastes, the coking 
process wastes have contributed 
significantly to the problem. Coking 
waste is the main contributor to the 
PAH problem, although non-coking 
process wastes may also affect the level 
of PAHs and benzene present in the 
samples. The ground-water monitoring 
results indicate that the levels of PAHs 
and benzene in this case are significant 
and that they pose a threat to human 
health and the environment. 

Site 2 

A manufactiu^r of coal tar by¬ 
products along the east bank of the Ohio 
River in West Virginia was involved in 
ground-water monitoring to examine the 
level of contamination resulting from 
plant activities. These activities 
included using crude coal tar as 
feedstock to produce three major 
products: refined chemical oil, creosote, 
and industrial pitch. Monitoring results 
showed that activities both at ^s plant 
and at a nearby coke facility led to 
ground water contamination by coal tar 
residuals (proposed K147 and K148). The 
studies examined the shallow, perched 
aquifer and the alluvial aquifer. These 
investigations revealed varying extent of 
contamination in all aquifers. This 
contamination was due to uncontrolled 
seepage and discharge of pollutants into 
the Ohio River. The following 
constitutents were found to have 
cont€uninated the aquifers at levels up to 
and including the following 
concentrations; naphthalene—92,000 
ppm, benzo(a)anthracene—4,000 ppm, 
benzo(b)fluoranthene—4,100 ppm, 
indeno(l,2.3-cd)pyrene—1,200 ppm, and 
dibenz(a,h)anthiracene—21 ppm. These 
concentrations are well above the 
accepted healthbased levels for these 
constituents. 

Site 3 

A coal gasification plant was the site 
of soil and groimdwater contamination. 
Tar and soil contaminated with tar were 
widely distributed over the site as a 
result of plant operations. Materials 
found at coal gasification sites are 
similar in nature to those found at coke 
by-products facilities. The site is listed 
in the National Priorities List (NPL) of 
hazardous waste sites. 
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The coal gasification site is known to 
have coal teu* and other coal gasification 
wastes present in three locations: a tar 
pit, two ponds, and in an area of tar 
boils (tar refining). The total estimated 
volume of tar in these areas is 5000 yd’. 
The deepest penetration of tar was 
observed at a location adjacent to the 
ponds where a slight tar odor was also 
detected at a dep& of 50 feet 

Three shallow, water-bearing strata 
(aquifers] exist at a depth of less than 60 
feet under the site. In some locations at 
the site these three aquifers are 
separated by fine clay materials, while 
in other locations one aquifer is in direct 
contact with a deeper aquifer, allowing 
waters from the two aquifers to mix. 
There is evidence of contamination in 
the two shallower aquifers. 
Concentrations of benzene, phenols, and 
PAHs ranging from 5 to 30 ;ig/L were 
detected in the shallowest aquifer water, 
while PAH concentrations up to 14,000 
p.g/L were detected in wells tapping the 
middle aquifer. Surface water quality 
was determined on several occasions at 
five locations. Analytical data indicate 
that a variety of organic compounds are 
present in siuface waters, including 
some of the constituents of concern in 
today’s proposal 

Site 4 

A former sand and gravel pit was the 
disposal site of wastes from three 
sources fi^m 1945 to 1977. Wastes fitim 
a tar refining plant, foundry sand firom 
an iron foundry, and wastes from a 
gravel company were disposed at this 
site. The site was assigned to the NPL in 
September 1983 due to the extent of its 
soil and ground-water contamination. 

Both soil and ground water in areas 
around the pit showed evidence of 
contamination. Soil boring and ground- 
water samples confirmed that the 
ground water below and near the site 
was contaminated with organics. ’This 
contamination reaches the Ohio River 
with a north plume extending to the iron 
company’s production wells, in which 
benzene has been measured fi:om 
nondetectable levels to 36 ppb (parts per 
billion). 

Evidence of ground-water 
contamination below the pit includes 
trace levels of anthracene and 
phenanthrene detected in nine out of ten 
wells drilled through the north end of 
the pit at varying depths (detection 
limits for these compounds ranged fi'om 
10 fig/L to 16,000 fig/L). 
Benz(a]anthracene was also detected at 
trace levels in four of these wells. *rhe 
highest ground-water concentration of 
benzene was at 18,000 fig/b* 

In addition, analysis of soil borings 
indicated that a 10 to 15 foot layer on 

top of the bedrock underlying the pit 
appears to be contaminated with 
organics (the bedrock begins at a depth 
of 80 ft). Tbe intermediate zone between 
the bottom of the pit and the lower 
contaminated zone appears to be only 
slightly contaminated This phenomenon 
suggests that nonaqueous phase 
substance contaminants have moved 
through the sand and gravel aquifer to 
the underlying impermeable layer. 

Site 5 

At another site, a tar refiner 
functioned from 1917 to 1972. As a result 
of PAH contamination of four area 
aquifers, this site is now included on the 
NPL According to the Record of 
Decision (ROD) report, contamination of 
one of the deeper aquifers is believed to 
be the result of injection of creosote and 
process waste products directly into the 
facility’s deep well located on-site. The 
well permeates the deep aquifers. 
Another method of migration of 
contaminants into this aquifer, called 
the Prairie du Chien-Jordan Aquifer, is 
believed to be fi'om overflow into the 
well casing during on-site runoff events 
and spills. 

Primary methods of contamination of 
the uppermost aquifers, the Drift and 
Platteville aquifers, are believed to be 
through contaminated soil at the site 
and at the bog south of the site. 
Contamination is not evenly distributed 
throughout the bog but appears to be 
more representative of a channel 
through the bog. According to the ROD 
data, the migration of contaminants 
fit)m the ditches used to dispose of 
wastes has caused contamination of the 
aquifers, the Minnesota Department of 
Health (MDH) believes that the St. Peter 
Aquifer, which is located to the east of 
the site probably is contaminated due to 
ground-water migration fit)m the Drift 
and Platteville aquifers. Further 
sampling of wells near the site is 
expected to confirm this assumption. 

Site 6 

An NPL site was used as a wood 
preserving and coal tar distillation 
facility fit)m 1910 to 1962. Stormwater 
runoff flows to two stormwater drainage 
ditches which flow into an aquatic 
habitat Sampling of the site indicated 
that there were two discrete areas of 
contamination: (1) the southern portion 
of the site, which was where the coal tar 
refining and wood treating operations 
were located, and (2) the northern 
portion of the site where an inactive 
disposal pond was situated. The average 
attenuation depth of organic compounds 
in the soils in the southern site area is 
about 58 feet 'The primary contaminants 
of concern affecting the ground water. 

soils, and sediments are volatile organic 
compounds (VOCs) including benzene, 
toluene, and xylenes; other organics, 
including PAHs; and metals. 

Soil staining was observed at 15 of 
139 auger boring locations and at 29 of 
82 soil boring locations. Total surficial 
soil PAH concentrations in the four 
surface/surficial soil samples which 
were analyzed remged from below 
detection limits to 8,567 mg/kg. 
Benzo(a)pyrene was measured at a 
concentration as high as 210 mg/kg, 
benz(a]anthracene was measured as 
high as 340 mg/kg, and the 
concentration for combined benzo(b and 
K) fluoranthene was measiu^d as high 
as 290 mg/kg. 

The primary compounds found in the 
shallow aquifer below the site were 
PAHs, VOCs, and metals. The maximum 
concentrations of total PAHs were 
measured at 22,000 mg/L 
Benzo(a)pyrene was measured at a 
maximum concentration of 570 fig/L 
and benzo(b and k) fluoranthene was 
measured at a maximum concentration 
of 1,200 p.g/L The ROD data indicate 
that the same contaminants were 
present in an adjacent deeper aquifer, 
but at lower concentrations. 

A total of eighteen surface water 
samples and five sediment samples 
were collected from on-site drainage 
ditches bordering the site. Surface water 
data did not show any site-specific 
contamination. In the sediment samples, 
PAH compounds were detected in 
concentrations ranging from 2.3 mg/kg 
to 240 mg/kg. Benzo(a)pyrene was 
measured at a concentration of 30 mg/ 
kg. Benz(a)anthracene was measured at 
5.6 mg/kg, and benzo(b and k) 
fluoranthene was measured at 59 mg/kg. 

7. Conclusions 

The criteria in 40 CFR 261.11(a)(3) 
specify that the Agency will list a waste 
as hazardous if it contains constituents 
listed in Appendix VIII and, after 
considering the factors enumerated in 40 
CFR 261.11(a](3], the Agency concludes 
that the waste is capable of posing a 
substantial present or potential hazard 
to human health or the environment 
when improperly managed. After 
considering these factors, particularly 
the toxicity, mobility, persistence, and 
the concentration of hazardous 
constituents in these wastes, the Agency 
concludes that these wastes meet the 
criteria for listing. The Agency, 
therefore, is proposing to add the wastes 
described in this notice to the list of 
hazardous wastes in 40 CFR 261.32. 
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E. Recycling 

A number of residuals proposed to be 
listed as hazardous wastes are recycled 
by a substantial segment of the coke by¬ 
products industry (see Tables 3 and 4 for 
waste management practices for the 
residuals proposed for listing). Two 
recycling tec^iques are currently in 
use: (1) Using mixtures of the residuals 
and coal to charge coke ovens and (2) 
mixing the residuals with coal tar prior 
to its being sold or refined. These 
recycling practices are also commonly 
used for tar decanter sludge, which is 
already listed as a hazardous waste 
(EPA Hazardous Waste No. K087) from 
the coke by-products industry. Coke and 
coal tar containing tar decanter sludge, 
K087, are currently exempt from 
regulation as hazardous wastes under 40 
CFR 261.4(a)(10]; however, the sludge is 
still considered a solid waste if not 
recycled. In the November 29,1985 frnal 
rule (50 FR 49170) and the February 21, 
1991 final rule (58 FR 7203), EPA 
concluded that the hazardous 
constituents are not present in coke 
derived from K087 at levels that would 
pose substantial risk to human health 
and the environment and that the 
recycling of K087 into coke by-products 
does not increase levels of hazardous 
constituents in coal tar. 

EPA has studied and analyzed these 
practices for each of the proposed listed 
residuals to determine (a) whether these 
practices constitute waste management 
and should, therefore, be regulated as 
such or (b) whether the proposed 
residuals are being used in ongoing, 
continuous manufacturing processes and 
should, therefore, not be related under 
RCRA. Based on this analysis, the 
Agency has determined that while the 
proposed residuals would be solid 
wastes under 40 CFR 261.2, the Agency 
has determined it is appropriate to 
exclude proposed EPA Hazardous 
Waste Nos. K141 through K145, K147, 
and K148 &t>m the definition of solid 
waste when these wastes are reinserted 
into coke ovens and when blended with 
coal tar product that is sold. As 
explained fully below, EPA believes that 
regulation of Ae material when 
reinserted is not necessary to protect 
human health and the environment, and 
will further the objectives of waste 
minimization and pollution prevention. 

The efrect of these exclusions would 
be that the coke oven, using mixtures of 
these residuals as feedstock, and the 
materials derived from them in the 
coking process, would not be regulated 
under Subtitle C of RCRA. Also, the tar 
reflning process, using mixtures of these 
residuals and coal tar as feedstock 
would not be subject to regulation under 

Subtitle C of RCRA. EPA's rationale for 
providing these exclusions frtim the 
definition of solid waste is presented in 
section 2. 

The proposed exclusions would not 
apply prior to the reinsertion of the 
wastes into coke ovens or mixtures with 
coal tar for use as product. Management 
of these wastes up to that point may 
present a hazard to human health and 
the enviroiunent and would, therefore, 
be regulated under RCRA subtitle C. 
These waste management practices 
include removal and transportation, 
interim storage, or processing of the 
residuals at any time from their point of 
generation to the point of reinsertion 
into coke ovens or mixing with coal tar. 
In addition, residuals which are not 
reinserted into coke ovens or otherwise 
excluded from RCRA regulations would 
be subject to RCRA Subtitle C 
regulations. Section 2 provides a 
description of management practices for 
the wastes proposed for listing as 
hazardous from the point of generation 
to the point of reinsertion into coke 
ovens or mixing with coal tar. 

The recycling of wastes from this 
industry is affected by the combined 
promulgation of two major rules. One of 
them, the Toxicity Characteristic, was 
promulgated on March 29,1990. The 
other, the Boiler and Industrial Furnace 
rule, was promulgated on February 21, 
1991. Because these rules were 
promulgated before this listing (with its 
attached exclusions) could become 
effective, the Agency is proposing a set 
of exclusions (§ 261.4(a)(10), (11), and 
(12)) for wastes from the coke by¬ 
products industry that are recyded. 
These exclusions will be discussed in 
section 6. 

1. Classifications as a Solid Waste 

The definition of solid waste (40 CFR 
261.2) states that certain secondary 
materials, when used as or to produce a 
fuel, are solid waste (see 40 C^ 
261.2(c)(2)(i)(B)). The regulations also 
state that materials which are reused as 
ingredients in an industrial process or as 
substitutes for commercial products are 
not solid wastes; however, those used in 
production of a “fuel” are considered to 
be solid wastes (see § 261.2(e)(2)(ii). 
Waste-derived coke and coal tar are 
considered by-products for regulatory 
purposes and are sometimes burned, 
albeit not exclusively, or necessarily, for 
energy recovery. Since some energy 
recovery ultimately occurs, they are 
considered solid wastes under the 
current classification scheme. 

2. Rationale for Exclusions frtim the 
Definition of Solid Waste for Coke By- 
Products Residuals Recycled to the Coke 
Oven or when Mixed with Coal Tar 

The residuals being proposed for 
listing as hazardous when recycled into 
the coke ovens act as feedstock to the 
process, providing a source of carbon 
that is needed for the manufacture of 
coke. Although the iron and steel 
industry generally uses only small 
volumes of residuals with respect to the 
amount of coal used, the Agency 
believes that the practice of reinserting 
these residuals into coke ovens serves to 
replace the raw material [i.e., coal). 
Similarly, the practice of mixing the 
proposed residuals with coal tar prior to 
its sale or refining constitutes replacing 
a product [i.e., coal tar). The Agency has 
concluded that the quality of coke {i.e., 
levels of hazardous constituents) 
produced is unaffected by the use of 
mixhires of the residuals and coal as a 
feedstock as typically practiced by the 
industry. Similarly, ^A believes that 
the quality of coal tar is unaffected by 
mixing certain wastes with coal tar prior 
to its sale or refining as typically 
practiced by the industry (see 50 FR 
49170, November 29,1985 and 56 FR 
7203, February 21,1991.) For these 
reasons, the Agency believes that 
reinsertion of Aese residuals into coke 
ovens and mixing of these residuals 
with coal tar to be sold as a product are 
recycling practices that do not increase 
the levels of hazardous constituents in 
the final coke by-product, and therefore 
do not pose any significantly increased 
risk to human health and the 
environment. 

EPA has evaluated whether 
concentrations of toxic constituents in 
the residuals were likely to have a 
significant effect on the products of the 
recycling processes as compcired with 
the products derived solely fix)m raw 
materials [i.e., coal that is feedstock for 
coke ovens and coal tar that is feedstock 
for tar refining). This evaluation was 
performed by using the results and 
supporting data considered in 
developing the Agency’s exclusion of 
coke and coal tar produced from or 
containing recycleiid tar decanter sludge 
(EPA Hazardous Waste No. K087) from 
the definition of solid waste. This 
exclusion was based on the Agency’s 
findings that: (1) The recycle of tar 
decanter sludge by application to the 
coal charge does not appear to have a 
signficant effect on the chemical make¬ 
up of coke, (2) the organic chemical 
make-up of the sludge does not appear 
to be significantly different from the 
coal tar, and (3) although the 
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concentration of one metal, lead, 
appears to be slightly higher in the 
sludge than in the coal tar, the increase 
does not appear to be statistically 
signihcant. EPA, therefore, has 
determined that recycling of EPA 
Hazardous Waste No. K087 does not 
signiHcantly affect the concentrations of 
toxic metals and organic constituents in 
coal tar or coke. Based on this 
determination and on the fact that coke, 
coal tar, and sludge arise from a single 
process, are similar materials, and 
contain the same contaminants, EPA 
had excluded coke and coal tar 
containing or produced from K087 (see 
56 FR 7202—7203, February 21,1991). 

Since EPA does not have analytical 
data for coke or coal tar produced from 
feed containing the wastes being 
proposed for listing, the Agency's 
approach for evaluating these wastes 
was to compare the concentrations of 
the hazardous organic constituents in 
these wastes with the same constituents 
in EPA Hazardous Waste No. K087. In 
performing this comparative analysis, 
the Agency used data available for K087 
that demonstrates the effects of using 
recycled materials on quality of coke 
and coal tar produced. The Agency 
believes the same results woidd also 
apply to wastes that are recycled in the 
same manner, are physically similar to 
K087, and have concentrations of 
hazardous constituents similar or lower 
than the concentrations of these 
constitents in EPA Hazardous Waste 
No. K087. In general, EPA found that 
t^Tiical concentrations of the 
constituents of regulatory concern in the 
wastes (i.e., organic constituents) 
proposed for listing were similar to or 
lower than the concentrations of the 
same constituents in EPA Hazardous 
Waste No. K087. These results are 
summarized in the Background 
Document to this proposal. The 
Agency’s general understanding of the 
process would indicate that the levels of 
toxic metals would not increase from 
K087 to the other wastes proposed for 
listing today. 

3. Descriptions of Management Practices 
for the Wastes Proposed for Listing as 
Hazardous from the Point of Generation 
to the Point of Reinsertion into Coke 
Ovens or Mixing with Coal Tar 

For the purposes of determining and 
clarifying at what point the recycling 
exclusions apply, the Agency is 
describing existing practices in the coke 
by-products industiy. (These practices 
apply to K087 wastes as well as to the 
wastes proposed in today's notice.) The 
Agency considered the reclamation 
process involved, the manner in whidi 
these residuals are handled, the 

transportation methods employed [i.e., 
mechanisms used to transport the 
residuals from the point of generation to 
the point of their recycling), and any 
intermittent storage that takes place. 
The waste management practices are 
discussed below. Since, up to the point 
of reinsertion, the listed materials are 
solid and hazardous waste, the 
requirements of § 261.6(a)(1), (b), and (c) 
apply. See part 5 of this section and 
section I.F of today’s proposal. 

The Agency considered excluding the 
wastes proposed for listing from the 
definition of solid waste when destined 
for recycling, rather than when 
reinserted. The rationale for this was 
based on interpretations of certain court 
decisions as whether or not materials 
were part of the waste disposal 
problem. However, due to concerns 
about hazardous constituents in the 
waste as well as real and potential 
waste mismanagement scenarios 
(particularly placement on the land), the 
Agency tentatively prefers the option of 
excluchng these wastes only at the point 
of reinsertion into the coke ovens or 
mixing vnth crude coal tar. 

a. Management Practices for Residuals 
From Their Point of Generation to the 
Point of Reinsertion Into Coke Ovens.— 
(i) Conveyance to Storage or Blending 
Unit 

Based on the information available to 
EPA, the transportation of these 
residuals from their point of generation 
to the storage or blending site typically 
takes place in trucks or hopper cars. 
Facilities involved in recycling these 
residuals transport them to the blending 
site or store them in tanks (see 40 CFR 
260.10 for EPA’s definition of tanks). 
Hopper cars or trucks are currently used 
to transport these residuals ffom the 
point of generation to the point of 
reinsertion into coke ovens or mixing 
with coal tar. Interim management 
practices include storage of these 
residuals and mixing with coal. Wastes 
recycled on site may be stored up to 90 
days without a permit 

To comply with Land Disposal 
Restrictions (LDR, 40 CFR Part 268), 
many facilities have had to discontinue 
putting K087 wastes on the ground, in a 
pit or on a low-walled concrete pad in 
order to mix these wastes with coal. 
Instead, these wastes are managed in a 
unit such as a tank to accommodate 
K087 (and other) wastes. The Agency 
believes that recycling the proposed 
wastes will cause minimal extra 
requirements to construct recycling 
equipment over and above what already 
exists, and solicits comment on this 
point. 

Some of the wastes proposed for 
listing may also be transported ffom one 
facility to another (in particular, K147 
and K148). Such transportation may 
occur across a property boundary of 
adjacent facilities or over several 
hundred miles and across state lines. 
The Agency requires a manifest to 
ensure proper transport and delivery of 
these hazardous wastes prior to 
recycling. In addition, storage of wastes 
received from another facility may 
require a permit. 

(ii) Blending of Residuals With Coal 

The blending of these residuals with a 
portion of the coal feed is typically 
practiced to make the recyclable 
material physically similar to the coal 
feed [i.e., to give the feedstock-blend a 
solid consistency as opposed to the 
semisolid form in which some of the 
residuals are generated). Based on the 
limited information available to the 
Agency, a homogenizing agent may also 
be used in some cases in the blending 
process. In a limited number of cases, 
earthmoving equipment is used for 
mixing these residuals with coal. In 
other cases, ball milling of the residuals 
is required to meike a homogeneous 
mixture with the coal feed. Most of the 
processing steps involved in preparing 
the residual/coal mixture are carried out 
to avoid “hot spots” in the coke oven, 
operational problems that may be 
encountered, and any long term damage 
to the coke oven as a result of using 
these residuals as a part of the 
feedstock. However, the recycling 
process is t3q)ically carried out in a way 
such that the quality of coke 
manufactured is unaffected. The 
residual mixture thus prepared is then 
usually transported to the coal feed site. 

(Hi) Feeding the Coke Oven 

Typically, the residual mixture is put 
on ^e conveyor that feeds the coke 
oven, or it is sprayed on the coal as it 
ascends a conveyor belt. In many cases, 
the residual mixture is heated before it 
is combined with the main coal feed to 
ensure an even feed mix and easier 
material handling. It should be noted 
that the residual mixture would be a 
hazardous waste before it is fed to the 
coke oven. 

b. Management Practices for 
Residuals Proposed for Listing as 
Hazardous Prior to Blending with Crude 
Coal Tar. Today’s proposed residuals 
would be solid and hazardous wastes 
subject to RCRA subtitle C regulations 
prior to their mixing with the crude coal 
tar and subsequently sold as a product. 
The coal tar itself is subsequently 
refined into tar, pitch, or creosote. The 
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management practices for these 
residuals prior to blending with coal tar 
are similar to the management practices 
described above for residuals mixed 
with coal to be fed to the coke oven. 
Some of the proposed residuals are sent 
to ball mills to produce a uniform 
material before they are mixed with coal 
tar. The proposed exclusion under 40 
CFR 261.4(a](ll) would only exempt the 
residuals proposed for listing as 
hazardous at the point where blending 
with crude coal tar occurs. 

4. Similar Exclusion for Decanter Tank 
Tar Sludge (K087] When Reinserted Into 
Coke Ovens or Blended with Coal Tar 

EPA also proposes today to modify 
slightly this same exclusion for decanter 
taii^ tar sludge (EPA Hazardous Waste 
No. K087) when it is reinserted into coke 
ovens. Coke and coal tar containing 
decanter tank tar sludge currently are 
excluded from regulation as a hazardous 
waste under 40 CFR 261.4(a)(10) when 
used as a fuel. The exclusion classifies 
mixtures of the waste and coal tar, and 
coke derived from such mixtures, as 
products rather than wastes. However, 
other by-products, such as light oil 
recovered fitim coke oven gas generated 
by coke ovens charged with mixtures of 
coal and the waste, would have been 
hazardous wastes without the exclusion 
because of the "derived from” rule. 
Therefore, EPA excluded decanter tank 
tar sludge from the definition of solid 
waste at the point of reinsertion into 
coke ovens. 

In addition, the wording of the 
exclusion in { 261.4(a](10] is being 
corrected to delete the please “when 
used as a fuel.” The Agency has foimd 
that inclusion of this phrase in the 
regulations will lead to confusion as to 
the scope of the exclusion, since coal tar 
is not generally used as a fuel (although 
it has high fuel value). 

5. Generator Requirements 

Generators should note that, under 
CFR 261.e(a)(l], hazardous wastes that 
are recycled are subject to the 
requirements for generators, 
transporters, and storage facilities of 
paragraphs (b) and (c) of that section, 
except for materials listed in (a)(2) and 
(a)(3) of that section. Under 40 CFR 
261.6(b), generators and transporters of 
recyclable materials are subject to the 
applicable requirements of parts 262 and 
263, €uid notification requirements under 
section 3010 of RCRA, except for 
materials listed in (a)(2) and (a)(3) of 
that section. 

Under 40 CFR 261.6(c)(1), owners or 
operators of facUities that store 
recyclable materials before they are 
recycled are regulated under all 

applicable provisions of subparts A 
through L of parts 264 and 265, and 
under Parts 124, 266, 268, and 270, and 
the notification requirements under 
section 3010 of RCRA, except as 
provided in paragraph (a) of that 
section. Under 40 C^ 261.6(c)(2), 
owners or operators of facilities that 
recycle materials without storing them 
before they are recycled are subject to 
the following requirements, except as 
provided in paragraph (a) of that 
section: 

(i) Notification requirements under 
section 3010 of RCRA. 

(ii) Section 265.71 and 265.72 (dealing 
with the use of a manifest system and 
manifest discrepancies). 

6. Other Options 

Recognizing the significant role 
recycling plays in this industry, and the 
implications of the definition of solid 
waste and RCRA Subtitle C regulations, 
the Agency has considered various 
options in designing a regulatory 
structure to allow recycling of certain 
coke by-products wastes. The options 
considered are oriented around: 1) 
whether or not to facilitate the recycling, 
2) at what point would the wastes be 
outside the scope of RCRA regulation, 
and 3) an exclusion for wastes which 
exhibit the newly-promulgated Toxicity 
Characteristic (TC). 

On March 29,19%, the Agency 
promulgated the amended Toxicity 
Characteristic rule (55 FR11798). llie 
Agency believes that many of the 
wastes proposed to be listed as 
hazardous in today’s rule already may 
be hazardous wastes because they 
contain levels of organic constituents 
[e.g., benzene) in excess of levels of 
these constituents published in the 
Toxicity Characteristic rule. Since these 
wastes may already be hazardous, 
recycling the wastes into the coke oven 
may also subject coke ovens to the strict 
management standards of the Boiler and 
industrial Furnace rule mentioned 
above, unless an exclusion from the 
Definition of Solid Waste as described 
in this section were also effective. 

In the period of time between the 
promulgation of the Boiler and Industrial 
Furnace rule and the K141-K145, K147, 
and K148 listings, recycling of these 
wastes would be discouraged if they are 
TC hazardous. As explained in Section 
1.1 of this proposal, any hazardous 
waste (listed or characteristic) that is 
used as a fuel or to make a fuel is still 
considered a solid waste. Therefore, the 
Agency is proposing (here and in a 
separate rulemaking) an exclusion from 
the definition of solid waste for 
characteristically hazardous wastes 
generated at coke by-products 

manufacturing facilities that are 
recycled into the coke oven (40 CFR 
261.4(a)(12)). Those wastes which fail 
the TC for benzene and are recycled into 
the coke oven (as described above in 
this section) will not be considered 
solid wastes at the point they are 
inserted into the coke oven. The Agency 
is not proposing to limit the scope of the 
exclusion to wastes which fail ^e TC 
for organic chemicals only. Since natural 
coal contains inorganic constituents, 
limiting the proposal only to organics 
would be anomalous. 

The Agency notes that if the wastes 
proposed for listing today are TC 
hazardous for benzene, and they are 
mixed with K087 wastes prior to 
recycling into the coke ovens, the entire 
mixture would assume the K087 listing. 
Since under 40 CFR 268.43, K087 waste 
already has a treatment standard for 
benzene, no additional notification for 
TC hazardous wastes is required for the 
combined wastes. (This classification 
scheme is clarified in the technical 
corrections to the Third Third rule at 56 
FR 3872, January 31,1991.) The Agency 
will still promulgate the exclusions for 
recycled TC hazardous wastes at coking 
facilities in order not to cause confusion 
among the regulated community, and to 
avoid any difficulties for facilities that 
find prior mixing of these wastes with 
K087 is not always possible. 

The Agency is also considering 
options other than the ones presented in 
the description of management 
practices. Some of these options may be 
addressed by commenters as to the 
specifics of recycling practices (see 
requests imder "Conclusions” in this 
section). The Agency is also considering 
whether to exclude or exempt those 
wastes from this industry that are 
destined for recycling, as long as these 
wastes do not touch the ground or are 
placed on land. Specifically, the Agency 
is concerned with: (1) transportation of 
the wastes fix)m one point to another 
(whether on one plant site or from one 
site to another), (2) what sort of facilities 
for handling the wastes could keep the 
wastes qualified for this exclusion 
(particularly in light of the recently 
promulgated land disposal restrictions 
regulations in 40 CFR part 268), (3) what 
alternatives may exist for specific waste 
streams if the wastes are chemically 
incompatible with the process 
equipment or with each other, (4) the 
legal jurisdiction the Agency has over 
the wastes at various points in the 
process, and (5) the extent of closed- 
loop recycling that takes place at coke 
by-products facilities. 
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7 Ponclusions 

In conclusion, the practice of 
reinserting these residuals (proposed 
K141 through K14S, K147. and Kl4e) 
back into the coke ovens serves to 
replace the raw material, coal, and the 
practice of mixing these residuals with 
coal tar serves to replace the product 
coal tar. The practice, based on 
available information, seems to pose no 
additional hazard to human health and 
the environment Therefore, the Agency 
is proposing to exclude these residuals 
when reinserted into the coke ovens or 
when mixed with product coal tar from 
the definition of solid waste under 40 
CFR 261.4(a) (10), (11), and (12). 

EPA recognizes that certain common 
management practices for coke by¬ 
products wastes may present a tl^at to 
human health and the environment. 
Even in cases where the wastes are 
recycled, some of the management steps 
prior to recycling could provide 
opportunity for the release of hazardous 
materials. As such, die proposed listing 
and recyding exclusions have been 
developed to require that the wastes be 
handled in accordance with subtide C 
reguladons after generation and up to 
thepoint of recycling. 

The Agency notes that waste 
management practices are subject to 
change as new technologies are 
developed, economic incentives change, 
or as the Agency publishes other 
regulatory programs. Specifically, new 
regulations under the Clean Air Act 
(National Emissions Standards for 
hazardous Air Pollutants, or NESHAPs) 
published in September 1989 and March 
1990 affect the coke by-products 
industry, and may have a direct effect 
on industrial operations and waste 
management practices. The Agency 
believes that compliance with NESHAP 
regulations will further reduce the 
potential for hazardous constituent 
releases into the environment; however, 
the Agency requests comment on this 
particular postulation. Given the fact 
that severd of the wastes contain 
constituents of relatively high molecular 

weight, EPA does not expect that mixing 
of the proposed wastes with coal tar 
would contribute to increased benzene 
emissions for the most part. Depending 
on the location of tar refining, storage, 
and mixing operations, the NESHAP 
regulations may apply to die mixing of 
coal tar with the wastes proposed in 
today's notice at certain facilities. 
However, die exclusions from the 
definition of solid waste will mean that 
facilities will not be subject to RCRA air 
rules (sections 264 and 265, subparts AA 
and BB) when mixing wastes with coal 
tar or reinserting wastes into the coke 
oven. 

The February 21,1991 Boiler and 
Industrial Furnace rule concluded that 
the sludge recycling does not afiect the 
amount of toxic constituents in coke or 
coal tar, or emissions fiom their 
manufacturing processes. Furthermore, 
management of the wastes in question 
does not contribute to the waste 
disposal problem, rendering the 
regulation of coke and coal tar as RCRA 
solid wastes unnecessary. Additionally, 
the process of making coke and coal tar 
from K087. K060, K141-K145, K147, and 
K148 need not be subject to RCRA 
control Since making coke and mixing 
coal tar are subject to special criteria 
under the Clean Air Act RCRA 
regulation of some of these practices 
may be disruptive and inappropriate to 
the CAA regulatory scheme. As 
described above, the K087. K060, K141- 
K145, K147, and K148 wastes are subject 
to full RCRA regulation prior to entering 
the recycling process. Exclusions would 
not apply to t^ coking or coal tar 
producing process if other hazardous 
wastes le.g^ spent solvents) are mixed 
into the process. (See 56 FR 7203.) 

EPA requests comment on its decision 
to exclude the proposed residuals when 
reinserted into coke ovens or mixed 
with coal tar product from the definition 
of solid wraste under 40 CFR 261.4(a) 
(10), (11), and (12). Comments and data 
on tlm extent and nature of recycling 
and reclamation practices of these 
wastes, and the relationship of these 

practices to the definition of solid waste 
are requested. Specific information on 
the following is requested: the length of 
time over which residuals accumulate; 
the manner in which they are returned. 
to the process; the chemical 
compatibility of the wastes with the 
industrial process and writh each other; 
the percentage of material recycled or 
reclaimed; the ability of die materials in 
question to be wastes under some 
circumstances and products in others; 
whether the recycling or reclamation 
tcikes place continuously; and, any other 
relevant information or data on the 
recycling or reclamation of these 
wastes. 

F. Proposal Not To List Coke By- 
Products Wastewaters 

EPA is not proposing to list coke by¬ 
products wastewaters as hazardous 
wastes. This decision is based on the 
Agency’s expectation that at least some 
of the wastewater streams at coke by¬ 
products facilities may fail the TC test 
for benzene. EPA, therefore, expects that 
such wastewaters could be efiectively 
regulated under the TC rule. In 
particular, final cooler blowdown and 
wastewaters fixim light oil recovery 
contain benzene levels ranging fiom 0.44 
to 140 ppm. Table 10 presents the ranges 
of concentrations found for the 
hazardous constituents present in these 
wastewaters. EU’A found that out of 
twelve samples, seven analyzed by EPA 
had benzene levels higher than the 
promulgated TC level of 0.5 ppm. 
Therefore, these wastes are now 
regulated Subtide C wastes because 
they are characteristically hazardous. 
As shown in Table 10, wastewaters do 
not typically and fi«quendy contain 
PAHs at quantifiable levels of 
regulatory concern. The Agency notes 
that if the wastes proposed for listing in 
today's notice (or any other listed 
hazardous waste) were to be 
deliberately mixed with coke by-product 
wastewaters, the mixture would become 
a hazardous waste pursuant to the 
mixture rule hi 40 CFR 261.3(a)(2)(iv). 

Table 10.—Coke By-Products Plant Wastewaters 

mm Col9 by pfoducti coocontratkxw * 

ConanuwMol watsr 

Iralion 
ImMi 
(PPnS 

fegula* 

(PPnS 

1 WMH ammonU IqMor 1 1 Fbttf oootar bkMMtown 1 1 Mbced ooto* plani wMtMfStort 
coACsni 

Rang* 
No.O( 
data 

point* 

! 
A»*rag* Rang* { Avarag* Rang* 

Noot; 
data { 

point* j 
Antaraga j Rang* 

No . Of 
dan ' 

point* 1 
Avarag* 

5.0x10“* MCL. osi <0,002 
<0.0S.0S2 

0.001 
<0.12 

0.44-Se 
<o.t4-ati 

16 
006 

23-66 
NO-1.2 

1 47 
a43 

0.1-OS 
<0.04-<0.06 

o
 o

 

■ntirecane 
I.1X10-* RSO 

(Out 
B,V 

NAj 2 3 ■ 2 

B«nzo(a)PlfWW sexto-* RSO 
(CIM* 
BJ. 

NA <0.05-0.21 2 ai2 NO-OOSS 3 oes NO-<1 ■ 0.1 ND-<0.06 

■ 
0.02 



Federal Register / Vol. 56, No. 144 / Friday, July 26, 1991 / Proposed Rules 35781 

Table 10.—Coke By-Prooucts Plant Wastewaters—Continued 
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Pursuant to 40 CFR 261.11(a)(1) the 
Agency could have listed other 
wastewater streams from coke by* 
products plants (e.g., final cooler 
blowdown and wastewaters fiom light 
nil recovery) on the basis of the 
concentrations of benzene present in 
these waste streams. However, the 
Agency has currently decided not to list 
them and considers their regulation by 
the promulgated TC rule to be 
sufficiently protective of human health 
and the environment (for details on the 
TC rule, see 55 FR 11798-11862). 

EPA does not have analytical data on 
the concentrations of benzene and other 
hazardous constituents of concern in 
sludges generated fit)m the treatment of 
coke by-product wastewaters. However, 
since concentrations of most of these 
constituents in wastewaters with the 
exception of benzene are not typically 
and frequently present at levels of 
regulatory concern, the Agency does not 
believe that listing of sludges is 
warranted. 

G, Impact of Future Land Disposal 
Restrictions (LDR) Determinations 

The Hazardous and Solid Waste 
Amendments of 1984 (HSWA) impose 
substantial new responsibilities on 
those who handle hazardous waste. 
HSWA prohibits, in particular, the 
continued placement of hazardous 
waste in or on the land unless the 
Agency makes the determination that 
the prohibition is not required to protect 
human health and environment for as 
long as the waste remains hazardous. 
Land disposal of these wastes is only 
allowed if the wastes meet treatment 
standards promulgated by the Agency. 
These standards must substantially 
reduce the toxicity of or the likelihood of 
migration of hazardous constituents 
from the wastes. The statute also 
established a rigorous schedule for 
making determinations regarding the 
continued land disposal of these wastes. 
This schedule placed special emphasis 

on all hazardous wastes that were 
identified prior to the enactment of 
HSWA (November 8,1984). 

The Agency is also required to make a 
land disposal prohibition determination 
for any hazardous waste that is newly 
identified or listed in 40 CFR Part 261 
after November 8,1984, within six 
months of the date of identification or 
effective date of listing (section 
3004(g)(4). 42 U.S.C. 6924(g)(4)). Once 
promulgated, the coke by-products 
wastes being proposed in today’s rule 
would, therefore, be subject to this 
requirement. 

This section of today’s preamble 
addresses activities EPA is planning to 
perform in order to comply with the 
mandatory requirements to develop land 
disposal restrictions for coke by¬ 
products wastes. The Agency is 
requesting comments and information in 
the areas of pollution prevention, 
recycling, treatment, and treatment 
capacity for these wastes. 

1. Request for Comment on the Agency’s 
Approach to Pollution Prevention in the 
LDR Program 

EPA has made considerable progress 
over the years in improving 
environmental quality through its media- 
specific pollution control programs. 
Standau'd practice in several industries, 
however, has relied traditionally on land 
disposal of solid wastes, including those 
residuals generated from the control of 
air and water emissions. Treatment of 
many of these wastes was primarily 
motivated by industry’s desire to reduce 
liability and costs of disposal. In part to 
conserve energy, indust^ began to 
recycle and bum or otherwise process 
many wastes as fuel substitutes where 
such technologies were relatively easy 
to implement. Elimination or reduction 
of the generation of these wastes, while 
instituted by a number of corporations, 
was typically not a high priority 
management practice. 

This changed dramatically in 1984, as 
HSWA established a national policy 
reversing this scheme of priorities that 
was previously practiced by industry 
and inadvertently spawned by 
regulatory efiorts. HSWA thus 
established elimination or reduction of 
wastes as the first priority for managing 
all wastes. Recycling and treatment 
came next in o^er of priority. While 
land disposal was established as the 
least preferred means of managing 
wastes, it was recognized as necessary 
for some wastes, provided they were 
treated prior to disposal. 

The Agency intends to gather 
information on pollution prevention 
potential wherever feasible and thus is 
requesting comment on particular 
opportunities for volume and toxicity 
reduction for coke by-products wastes. 
Through cooperative efforts such as 
these, the Agency can better inform the 
public and make enlightened decisions 
on regulatory matters. At the same time, 
the information collected as a response 
to today’s notice can be assembled, 
evaluated, and potentially disseminated 
through the Agency’s technology 
trcmsfer program potentially resulting in 
short-term positive impact on volume 
reductions. The Agency points out that 
even if the listing of these wastes is not 
promulgated, the pollution prevention 
ideas gathered from this notice can still 
be very useful to regulatory agencies, 
industry, and to the public. 

Successful reduction in waste 
generation is often erroneously 
interpreted by industry to result only 
from complex and/or expensive process 
changes. Often there are relatively 
simple engineering solutions that can be 
easily implemented that will achieve 
this goal. Evaluation of adherence to 
existing process control measures along 
with slight modifications of these can 
often result in significant volume 
reduction. These evaluations may also 
point out the need for more complex 
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engineering evaluations (e.g., mixing 
effectiveness, process temperatures and 
pressures, and mutual compatibility of 
wastes). Simple physical audits of 
current waste generation and in-plant 
management practices for the wastes 
can also yield very positive results. 
These audits often him up simple non¬ 
engineering practices that can be 
successfully implemented. They may 
point out the need for the repair/ 
replacement of leaking pipes, valves, 
and simple equipment, or may result in 
modiHcation of inspection and 
maintenance schedules. 

The likelihood exists that pollution 
prevention opportunities for the 
manufacturing processes generating the 
wastes proposed in today's notice may 
potentially result in signiffcant 
reductions in waste generation and, 
thus, considerable cost-savings for 
industry. The Agency is interested in 
comments and data on such 
opportunities, including both successful 
and unsuccessful attempts to reduce 
waste generation, as well as the 
potential for volume or toxicity 
reductions. It is also possible that, due 
to previous implementation of waste 
minimization procedures, some facilities 
or specific processes have very little 
potential for decreases in waste 
generation rates or toxicity. The Agency 
is particularly interested in speciHc 
information such as: (1) Data on the 
quantities of wastes that have been or 
could be reduced; (2) a means of 
calculating percent reductions that are 
achievable (accounting for changes in 
production rates); (3) potential for 
reduction in toxicity of the wastes; (4) 
the results of waste audits that have 
been performed* (5) capacity for 
recycling the wastes to the coke oven 
(or another part of the process); and (6) 
potential cost savings that can be (or 
have been) achieved. 

In the case of wastes generated by the 
coke by-products industry, the Agency 
has some information concerning waste 
recycling practices, as discussed in the 
previous section of this preamble. EPA 
has collected this information as a result 
of other rulemaking efforts, such as the 
Boiler and Industrial Furnaces Rule, and 
is, in fact proposing exclusions from the 
definition of solid waste for certain 
wastes as they are recycled. Any 
additional information provided by 
commenters will greatly ameliorate the 
Agency’s ability to take into account 
past and present waste management 
practices for the purposes of LDR. 

2. Request for Comment on the Agency's 
Approach to the Development of BOAT 
Treatment Standards 

While the Agency prefers source 
reduction/pollution prevention and 
recycling/recovery over conventional 
treatment, inevitably some wastes (such 
as residues firom recycling and 
inadvertent spill residues) will be 
generated. Thus, standards based on 
treatment using Best Demonstrated 
Available Techmology (BDAT) will be 
required to be developed, at a minimum, 
for these wastes. (Note: The Agency 
does recognize there may be some 
special situations where the generation 
of a particular waste can be totally 
eliminated. This is unlikely, however, for 
most wastes.) 

A general overview of the Agency’s 
approach in performing analysis of 
BDAT for hazardous wastes can be 
found in Section in.A.l of the preamble 
to the final rule for Third Third wastes 
(55 FR 22535—22542, June 1.1990). If all 
or part of the proposed listing of the 
coke by-product wastes is promulgated 
in a later rulemaking, the Agency may 
develop BDAT treatment standards for 
these wastes based on the transfer of 
performance data from the treatment of 
wastes (such as K087) with similar 
chemical and physical characteristics or 
similar concentrations of hazardous 
constituents. Treatment standards will 
be established for these wastes on a 
constituent-specific basis, with the 
regulated constituents selected based on 
their presence in the untreated wastes. 
These constituents are not necessarily 
limited to the hazardous constituents of 
concern (proposed for 40 CFR part 261 
appendix VII) identified as present in 
the wastes in today's nde. 

The technologies required by and 
those forming the basis of the treatment 
standards, in general, are determined by 
whether the wastes contain organics 
and/or metals. For wastes such as the 
ones proposed in today's notice 
containing primarily organics, the 
Agency has found that incineration and 
other thermal destruction techniques 
can destroy most organics to 
concentrations at or near the limit of 
detection as measured in the ash 
residues. Many people, however, are 
apprehensive about incineration of 
hazardous wastes and prefer the use of 
alternative treatment technologies for 
wastes that must be treated. While the 
Agency believes that incineration and 
other thermal destruction technologies 
achieve a level of relatively complete 
destruction for the organics, it typically 
establishes concentration-based 
standards based on these data rather 
than requiring the wastes to be 

incinerated. Thus, cmy alternative 
technologies that can achieve these 
levels may be used. In fact, where 
alternative treatment technologies 
cannot achieve these levels, but achieve 
reasonably comparable results, the 
Agency may promulgate adjusted 
treatment standards achievable by both 
incineration and the alternative 
technologies. 

As stated above, the Agency has 
extensive information that the coking 
industry recycles many of its wastes by 
reinjecting them into the coke ovens. 
Because of this practice, the likelihood 
exists that this practice will be proposed 
as the BDAT for treatment of these 
wastes. 

Thus, the Agency is soliciting or 
updating data and information on 
appropriate treatment technologies for 
the wastes proposed in today’s rule. 
Information should include, but not be 
limited to. the following: (1) Technical 
descriptions of the treatment systems 
that are currently used for these wastes; 
(2) descriptions of alternative 
technologies that might be currently 
available or anticipated as applicable; 
(3) performance data for the treatment 
of these wastes (in particular, 
constituent concentrations in both 
treated and untreated wastes, as well as 
equipment design and operating 
conditions); (4) information on known or 
perceived difficulties in analyzing 
treatment residues or specific 
constituents; and (5) quality assurance/ 
control information for all data 
submissions. 

3. Request for Comment on the Agency's 
Approach to the Analyses of BDAT 
Treatment Capacity 

In today’s notice, the Agency is 
proposing to list coke by-product wastes 
as hazardous under 40 CIR 261.32. 
Although data on waste characteristics 
and current management practices have 
been gathered for the purpose of listing 
the wastes, the Agency has not 
evaluated these data for the purposes of 
developing specific BDAT treatment 
standards or assessing the capacity to 
treat (or recycle) these wastes. As a 
result, we are soliciting comments on 
the completeness of the existing data 
(which can be found in the RCRA 
docket) and requesting additional data 
and information with respect to 
treatment and capacity. 

The Agency is particularly interested 
in updating the following information 
about the proposed wastes (identified 
by the proposed waste codes): (1) Hie 
total quantities of each waste generated; 
(2) the quantities (on-site and off-site) 
stored, treated, recycled, or disposed 
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(and types of units) with particular 
emphasis on. those managed in units 
designated as land disposal under 
HSWA (Note: Besides landfills, this also 
includes underground injection units, 
surface impoundments, land treatment, 
and waste piles); (3) the treatability 
group classifications of die wastes [i.e., 
wastewaters or nonwastewaters as 
defined in the Third Third rule); (4) the 
chemical/physical characteristics of the 
wastes, including information such as 
total organic carton content, BTU value, 
concentration of organic and metal 
constituents, etc4 and (5) specific 
chemical composition or physical form 
of the waste that could potentially 
interfere or otherwise Limit the 
application of specific treatment or 
recycling techn^ogies and thus would 
impact EPA's analysis of capacity. 

The Agency also needs additional 
data on the number of facilities and 
volume of wastes currently regulated 
under other regulations {e.g., the Clean 
Water Act or the Clean Air Act), along 
with State or local waste management 
requirements. EPA needs to ev^uate the 
impact of shifting these wastes from 
land disposal to on-site, captive, and 
commercial treatment or recycling 
capacity. The Agency is also soliciting 
comment on the viability of treating or 
recycling these wastes at commercial 
treatment and/or recycling facilities. It 
is particularly important that short-term 
and long-term trends (including 
potential capacity shortfalls) be 
identified, especially for new treatment 
and for recycling technologies. Finally, it 
is important to have this iMormation 
provided on a facility-specific basis in 
order to address the impacts of the land 
disposal restrictions program on the 
regulated community. 

in. State Authority 

A. Applicability of Rules in States 

Under section 3006 of RCRA, EPA 
may authorize qualified States to 
administer and enforce RCRA programs 
within the State. (See 40 CFR part 271 
for the standards and requirements for 
authorization.) Following authorization, 
EPA retains enforcement authority 
imder sections 3008, 7003, and 3013 of 
RCRA, although authorized States have 
primary enforcement responsibihty. 

Prior to the Hazardous and Solid 
Waste Amendments of 1984 (HSWA), a 
State with final RCRA authorization 
administered its authorized hazardous 
waste program entirely in Heu of EPA. 
The Federal requirements no longer 
applied in die authorized State, and EPA 
c^d not issue permits for any facilities 
in the State whhdi the State was 
authorized to permit. When new, more- 

stringent Federal requirements were 
promulgated or enacted, the State was 
obliged to enact equivalent authority 
witito specified time frames. New 
Federal requirements did not take effect 
in an authorized State until the State 
adopted the requirements as State law. 

In contrast, under section 3006(g) of 
RCRA (42 U.S.C. 6928(g)), new 
requirements md prohibitions imposed 
by the HSWA take effect in authorized 
States at the same time that they take 
effect in nonauthorized States. EPA is 
directed to implement these 
requirements and prohibitions in 
authorized States, including the issuance 
of permits, until the State modifies its 
program to reflect the Federal 
standards, and applies for and is 
granted authorization. While States 
must still adopt HSWA-related 
provisions as State law to retain final 
authorization, HSWA applies in 
authorized States in the interim. 

Today’s proposal for listing EPA 
Hazardous Waste Nos. K141 throu^ 
K145, K147. and IC148 m being proposed 
pursuant to section 3001(eK2) of RCRA, 
a provisicm added by HSWA. When the 
final rules are promulgated. EPA will 
consider its HSWA obligatian to make a 
determination regarding listing coke by¬ 
products wastes to to fulfilled. 
Therefore, the Agency is proposing to 
add these requirements to Table 1 in 40 
CFR 271.1(j). which identifies the 
Federal program requirements that are 
promulgated pursuant to HSWA and 
that take effect in all States, regardless 
of their authorization status. States may 
apply for either interim or final 
authorization for the HSWA provisions 
identified in 40 CFR 271.1(}) table 1, as 
discussed in the following section of die 
preamble. 

B. Effect on State Authorizations 

As noted previously, today’s rule is 
being proposed pursuant to provisions 
added by HSWA. The addition of K141 
through K145, K147, and K148 to the list 
of hazardous wastes from specific 
sources is proposed pursuant to section 
3001(e)(2) of RCRA, a provision added 
by HSWA. 

As noted above, EPA will implement 
the HSWA portions of today's rule [Le., 
the addition of K141 through K145, K147, 
and K148 to the list of hazardous wastes 
from specific sources) in authorized 
States until they modify their programs 
to adopt these rules end such 
modifications are approved by EPA. 
Because this rule will be promulgated 
pursuant to HSWA, a State subi^lting a 
program modification may apply to 
receive either interim or final RCRA 
authorization under section 3006(g)(2) or 
3006(b). respectively, on the basis ttot 

State regulations are substantially 
equivalent or fully equivalent to EPA’s 
regulations. The procedures and 
sctodule for State prc^ram 
modifications for eith^ interim or final 
authorization are described in 40 CFR 
271.21. It should be noted that all HSWA 
interim authorizations will expire on 
January 1,1993 (see 40 CFR 271.24(c)). 

It should be noted that 40 CFR 
271.21(e) requires that States having 
final RCRA authorization must mo^fy 
their programs to reflect Federal 
program changes and must subsequently 
submit the mo^fications to EPA for 
approval. The deadline by which States 
must modify their programs to adopt 
today’s proposed mle will be 
determined by the date of promulgation 
of the final rule in accordance with 40 
CFR 271.21(e)(2). Once EPA approves 
the modification, the State reqair«nents 
become RCRA subtitle C requirements. 

States with authorized RCRA 
programs may already have regulations 
similar to those proposed in today’s mle. 
Such State regulations have not been 
assessed against the Federal regulations 
being proposed today to determine 
whether they meet the tests for 
authorization. Thus, a State » not 
authorized to implement its regulations 
as RCRA requirements until the State 
program modification is submitted to 
EPA and approved. Of course. States 
with existing regulations may continue 
to administer and enforce those 
regulations as a matter of State law. In 
addition, in implementing the Federal 
program, EPA will work with the States 
under cooperative agreements to 
minimize duplication of efforts; in many 
cases, EPA will to able to defer to the 
States in their efforts to implement their 
programs, rather than take separate 
actions under Federal authority. 

States that stomit their official 
applications for final authorization less 
than 12 months after the effective date 
of EPA’s regiilations are not required to 
include relations equivalent to the 
EPA regulations in their application. 
However, States must modify their 
programs by the deadlines set forth in 46 
CFR 271.21(e). States that submit official 
applications for final authorization 12 
months after the effective date of these 
standards must include standards 
equivalent to these standards in their 
application. The requirements States 
must meet when submitting final 
authorization applications are set forth 
in 40 CFR 271.3. 

IV. CERCLA Designation and RQ 
Adjustment 

Pursuant to section 101(14)(C) of the 
Comprehensive Environmental 
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Response, Compensation, and Liability 
Act of 1980 (CERCLA), as amended, the 
wastes proposed to be listed as 
hazardous in today's notice will, on the 
effective date of the final rule, 
automatically become hazardous 
substances under CERCLA by virtue of 
their listing under RCRA. The CERCLA 
hazardous substances are listed in 
Table 302.4 at 40 CFR 302.4 along with 
their reportable quantities (RQs). 
CERCLA section 103(a) requires that 
persons in charge of vessels or facilities 
from which a hazardous substance has 
been released in a quantity that is equal 
to or greater than its RQ shall 
immediately notify the National 
Response Center of the release at (800) 
424-8802 or at (202) 428-2675. In 
addition, section 304 of the Superfund 
Amendments and Reauthorization Act 
of 1986 (SARA) requires the owners or 
operator of a facility to report the 
release of a CERCLA hazardous 
substance or an extremely hazardous 
substance to the appropriate State 
emergency response commission (SERC) 
and to the local emergency planning 
committee (LEPC) when the amount 
released equals or exceeds the RQ for 
the substance or one pound where no 
RQ has been set. 

The release of a hazardous waste to 
the environment must be reported when 
the amount released equals or exceeds 

the RQ for the waste, unless the 
concentrations of the constituents of the 
waste are known (48 FR 23566, May 25, 
1983). If the concentrations of the 
constituents of the waste are known, 
then the mixture rule may be applied. 
According to the "mixture rule" 
developed in connection with the Clean 
Water Act Section 311 regulations (40 
CFR 302.6(b)) and also used in 
notiffcation under CERCLA end SARA 
(50 FR 13463, April 4,1985 and amended 
on August 14,1989, 54 FR 33481), the 
release of mixhu^s or solutions 
(including hazardous waste streams) of 
hazardous substances would need to be 
reported to the NRC, and to the SERC 
and LEPC: (1) If the quantity of all of the 
hazardous constituent(s) of the mixture 
or solution is known, when an RQ or 
more of any hazardous constituent is 
released, or (2) if the quantity of one or 
more of the hazardous constituent(s) of 
the mixture or solution is unknown, 
when the total amount of the mixture or 
solution released equals or exceeds the 
RQ for the hazardous constituent with 
the lowest RQ. RQs of different 
hazardous substances are not additive 
under the mixture rule, so that spilling a 
mixture containing half an RQ of one 
hazardous substance and half an RQ of 
another hazardous substance need not 
be reported. 

Under section 102(b) of CERCLA. all 
hazardous wastes newly designated 
under RCRA will have a statutorily- 
imposed RQ of one pound unless and 
until adjusted by regulation under 
CERCLA. In order to coordinate the 
RCRA and CERCLA rulemaking with 
respect to new waste listings, the 
Agency today is proposing regulatory 
amendments under CERCLA authority 
in connection with the proposed listing 
of wastes K141, K142, K143. K144, K145, 
K147. and K148. The Agency is 
proposing to: (1) Designate wastes K141, 
K142, K143, K144, K145, K147. and K148 
as hazardous substances under section 
102(a) of CERCLA and (2) adjust the 
RQs of wastes K141, K142. K143. K144, 
K145, K147. and K148 to one pound. 
Releases of a waste stream are 
reportable if any hazardous constituent 
of the waste stream is released in a 
quantity greater than or equal to the RQ 
for that constituent (50 FR 13463, April 4, 
1985). Wastes K141, K142, K143, K144, 
K145, K147, and K148 each contain one 
or more hazardous constituents that 
have a 1-pound RQ; therefore, the RQs 
of the wastes are also proposed as 1 
pound. The RQs for each of the 
hazardous constituents and the 
proposed RQs for each waste are 
identiffed in Table 11. 

Table 11.—RQs for Constituents of Concern for Wastes K141-K145, K147, and K148 

Hazardous 
substance 

Waste No. K141.. 

Waste No. K142. 

Waste No. K143.. 

Waste No. K144.. 

Waste No. K14S 

Benzene. 

Benz(a)anthracene. 

Benzo<a)pyrene. 

Benzo(b)fluorantbene.. 

Benzo(k)fluoranthene... 

Dibenz(a,h)anthracene. 
lndeno(1,2,3-cd)pyrene 

Benzene.. 

Benz(a)anthracene. 
Benzo(a)pyrene. 
Benzo(b)fluoranthene... 

Benzo(k)fkxxanthene.... 
Oit>enz(a.h)anthracene.. 

lndeno(1.2,3-Gd)pyrene 

Benzene. 

Benz(a)anttvacene. 
Benzo<a)pyrene. 
Benzo(b)fluorantbene... 
Benzo(k)fluorantbene 

Benzene . 
Benz(a)anthracene. 
Benzo(a)pyrene. 
Benzo(b)fluorantheoe. 

Benzo(k)fluoranthene.. 
I>benz(a,h)anttiracene 

Benzene .. 
Benz(a)anthracene. 
Benzo(a)pyrene.. 
Dibenz(a.h)anthracene 
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Table 11.—RQs for Constituents of Concern for Wastes Kt4l-Kt45, K147, and K148—Continued 

Hazardous 
substance Constituent RQ(1bst 

too 
Waste Na Kt47 1 

Benzene.. . ............. 10 
Benz(a)anttiracene.~......... to 
Benzo<a)pyrer)e. _ ..... .. _ 1 
Ran7o{b)SuoranV'ene .... t 
Ben7o{k)flijnrflnttMne....V,.. .. 5.000 

1 Dtbenz(a,b)arittv8cene .. .... 
lndeno(1,2,3-cd)pyrene........... too 

Waste No. Kt48. t 
Banzta)aneinicene. . to 
BerDD<a)pyrana.. . 1 
Benzo(b)fiuoranthene....... . .... t 
Benzo(k)f1uoranthene _ _ ............ 5,000 

t D«benz(a,h)anthracene ........ 
too 

V. Cost and Economic Analysis 

Executive Order No. 12291 requires 
EPA to prepare an analysis of the costs 
and economic impacts associated with a 
proposed regulation. The results of this 
analysis are used to determine whether 
the regulation will result in: (1) 
Incremental annual costs that exceed 
$100 million, (2) significant increases in 
costs or prices fiv consumers or 
individual industries, or (3) significant 
adverse effects on competition, 
employment, investment, innovation, or 
international trade. If a proposed rule 
meets any of these criteria, it is a "major 
rule,” as defined by Executive Order No. 
12291, and a Regulatmy Impact Analysis 
must be cmnpleted before the rule is 
promulgated. 

Today’s proposed role is not a 
"major” rule because it would not have 
an annual economic effect of more than 
$100 million and would not have 
significant adverse effects on the coke 
by-products and tar refining industries, 
lliis section of the preamble discusses 
the results of the cost analyses 
undertaken to assess the effects of the 
proposed rule. The draft Cost and 
Economic Impact Analysis (DHIA, 1990] 
is available in the public docket for this 
proposal 

In order to assess the effects of the 
proposed rule, EPA first identified 
wastes and facilities which would be 
affected by the nile. Incremental costs 
for each facility were estimated based 
on the changes in waste management 
practices that would be required once 
th<; wastes are regulated as hazardous. 
The incremental costs for the individual 
facilities were aggregated to estimate 
national costs of the rule. 

To determine the nationwide costs of 
the proposed rule, waste quantities, 
baseline management practices, and 
compliance management practices for 
proposed EPA Hazardous Waste Nos. 

K141 through K145, K147, and K148 were 
developed based on the information in 
RCRA 3007 questionnaires and best 
engineering judgment. For these wastes, 
the baseline management practices 
included recycling of wastes to coke 
ovens, burning as fuels, and disposal in 
off-site landfills. The most-costly 
compliance management practice for all 
these wastes was assumed to be 
incineration in a permitted RCRA 
incinerator. 

Incremental costs were calculated by 
subtracting costs of baseline 
management practices from costs of 
management practices if all of the 
proposed wastes 6ure regulated as 
hazardous. Management practices were 
developed for both the least-costly 
compliance option and most-costly 
compliance option based on waste types 
and quantities. 

EPA’s analysis indicates that the total 
annualized incremental cost to the 
industry, excluding regulatory costs for 
40 CFR parts 262 and 266, would range 
from approximately $150,000 for the 
least-costly compliance option to $18 
million for the most-costly compliance 
option. The least costly compliance 
option involves costs associated with 
managing today’s proposed wastes as 
hazardous before they are reinserted 
into the coke oven. Costs involved in 
this option would result from upgrading 
existing storage and secondary 
containment systems, and the 
transportation of those tar refining 
wastes that are not currently being 
recycled to the coke ovens. The most 
costly compliance option involves 
incineration of all residuals in RCRA 
permitted incinerators. 

The annualized administrative costs 
for complying with 40 CFR parts 262 are 
estimated to be $52,000, which includes 
costs for reporting and record keeping. 
Therefore, even for the most costly 

compliance option [i.e., incineration of 
these wastes) the total annualized 
incremental cost of this rule is estimated 
to be less than $100 milHon. 
Additionally, the Agency’s analysis 
concluded that these costs would not 
result in significant {nice increases or 
significant adverse effects on 
competition, trade, employment or 
investment. Therefore, because impacts 
of the proposed rule do not meet the 
criteria for major rules set by Executive 
Order No. 12291, the Agency has 
determined that today’s rule is not a 
major rule. 

VL Regulatory Flexibility Act 

Pursuant to the Regulatory Flexibility 
Act (5 U.S.C 601-612), whenever an 
Agency is required to publish a General 
Notice of Rulemaking for any proposed 
or final rule, it must prepare and make 
available for public comment a 
regulatory flexibility analysis (RFA) that 
describes the impact of the rule on small 
entities [Le., small businesses, small 
organizations, and small governmental 
jurisdictions). No RFA is required, 
however, if the head of the Agency 
certifies that the rule will not have a 
significant impact on a substantial 
number of small entities. 

Since EPA has determined the 
hazardous wastes proposed for listing 
here are not generated by small entities 
(as defined by the Regulatory Flexibility 
Act], and the Agency believes that small 
entities will not generate them in 
significant quantities. This regulation, 
therefore, does not require an RFA. 
Accordingly, I hereby certify that this 
regulation will not have a significant 
economic impact on a substantial 
number of small entities. 

Vn. Paperwork Reduction Act 

This rule does not contain any 
information collection requirements 
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subject to OMB review under the 
Paperwork Reduction Act of 1980, 44 
U.S.C. 3501 et seq. 

Vin. Compliance and Implementation 

A. Section 3010 Notification 

Generally, when new hazardous 
wastes are listed, all persons who 
generate, transport, treat, store, or 
dispose the newly listed wastejs] are 
required to notify either EPA, or a State 
authorized by EPA to operate the 
hazardous waste program, of their 
activities pursuant to section 3010 of 
RCRA. However, under the Solid Waste 
Disposal Amendments of 1980 (Pub. L 
96-482), EPA was given the option of 
waiving the notification requirements 
under section 3010 of RCRA following 
revision of the section 3001 regulations, 
at the discretion of the Administrator. 
EPA is proposing to waive this 
notification requirement for persons 
who handle wastes that are covered by 
today's proposed listing and have 
already notified EPA that they manage 
other hazardous wastes and have 
received an EPA identification number. 
This waiver is being proposed because 
of the likelihood that persons managing 
today's proposed wastes already are 
managing one or more hazardous wastes 
that generally are associated with the 
generation of proposed EPA Hazardous 
Waste Nos. K141 through K145, K147, 
and K148 and have, therefore, 
previously notified EPA and received an 
EPA identification number. In the event 
that any person who generates, 
transports, treats, stores, or disposes 
these wastes and has not previously 
notified and received an identification 
number, that person must obtain an 
identification number pursuant to 40 
CFR 262.12 before that person can 
generate, transport, treat store, or 
dispose of these wastes. 

B. Compliance Dates for Facilities 

Today's proposed listings will be 
promulgated pursuant to HSWA. HSWA 
requirements are applicable in 
authorized States at the same time as in 
unauthorized States. Therefore. EPA will 
regulate the wastes being proposed 
today until States are authorized to 
regulate these wastes. Once these 
relations are promulgated in a final 
rule by EPA, the Agency will apply 
these Federal regulations to these 
wastes and to their management in both 
authorized and unauthorized States. 

Newly regulated facilities {i.e., 
facilities at which the only hazardous 
wastes that are managed are today's 
proposed wastes in units subject to 
permit requirements when these listings 
are finalized) must qualify for interim 

status within six months of publication 
of the rule in order to continue managing 
these wastes in such units. To retain 
interim status, a newly-regulated land 
disposal facility must submit a part B 
permit application within eighteen 
months after publication of the rule and 
certify that the facility is in compliance 
with all applicable ground-water 
monitoring and financial responsibility 
requirements (see RCRA section 
3005(e)(3)). 

Interim status facilities that manage 
today's proposed wastes after these 
listings are finalized, must file an 
amended Part A permit application 
within six months of publication of the 
final rule if they are to continue 
managing these wastes in units that 
require a permit. The facilities must file 
the necessary amendments by the 
efiective date of the rule, or they will not 
retain interim status with respect to 
today's proposed wastes [Le., they will 
be prohibited from mana^ng 
additionally listed coke by-products 
wastes imtil permitted). 

Currently permitted facilities that 
manage today's proposed wastes after 
their listings are finalized by EPA, must 
request permit modifications if they are 
to continue managing these wastes in 
units that require a permit. Since EPA 
will initially be responsible for 
processing these permit modifications, 
the new Federal procedures for permit 
modifications will be followed (see 53 
FR 37934, September 28,1988). These 
new procedures contain a specific 
provision for newly listed or identified 
wastes (see $ 270.42(g)). This provision 
generally requires that a permitted 
facility that is “in existence" for the 
newly listed or identified waste on the 
effective date of the waste listing must 
submit a Class 1 modification by that 
date. Essentially, this modification 
notifies the Agency and the public that 
the facility is handling the waste and 
identifies the units involved. By 
submitting this notice, the facility is 
temporarily allowed to continue 
management of the newly listed wastes 
until the Agency can make a final 
change to &e permit. Next within 180 
days of the effective date the permittee 
must submit a more detailed permit 
modification request [i.e., a Class 2 or 3 
modification), liiis information will be 
used by the Agency to develop a final 
permit change. For more information on 
permit modifications see the September 
28,1988 preamble discussion referenced 
above. 

List of Subjects 

40 CFR Part XI 

Hazardous waste. Recycling. 

40 CFR Part 271 

Administrative practice and 
procedure. Confidential business 
information. Hazardous materials 
transportation. Hazardous waste, Indian 
lands. Intergovernmental relations. 
Penalties, Reporting and record keeping 
requirements. Water pollution control. 
Water supply. 

40 CFR Part 302 

Air pollution control. Chemicals, 
Hazardous substances. Hazardous 
materials. Hazardous waste. 
Intergovernmental relations. Natural 
resources. Reporting and recordkeeping 
requirements. Superfund. Water 
pollution control, and water supply. 

Dated; July 12.1991. 

William K. Reilly, 

Administrator. 
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For the reasons set out in the 
preamble, it is proposed to amend title 
40 of the Code of Federal Regulations as 
follows: 
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PART 261—IDENTIFICATION AND 
USTING OF HAZARDOUS WASTE 

1. The authority citation for Part 261 
continues to read as follows: 

Authority: 42 U.S.C. 6005. 6912(a), 6021, 

8922 and 6938. 

2. Section 261.4 paragraph (a)(10) is 
revised and paragraphs (a)(ll) and 
(a)(12) are added to read as follows: 

S 261.4 Exduslona. 

(a) * * * 

(10) Coke and coal tar from the iron 
and steel industry that contain or are 
produced by recycling EPA Hazardous 
Waste Nos. K060, K087, K141, K142, 
Kl43. K144. K14S, K147. and K148. The 
process of producing coke and coal tar 
hum these wastes is likewise excluded 
from regulation. This exclusion does not 
apply prior to the point of mixing wastes 
with coal or coal tar. 

(11) EPA Hazardous Waste Nos. K060, 
K087, K141, K142. K143. K144, K14S, 
K147, and K148 when reinserted into 
coke ovens as feedstock to produce 
coke. This exclusion does not apply 
prior to the point of reinsertion of 
wastes into coke ovens. 

(12) All wastes from the coke by¬ 
products industry that are hazardous 
only because they exceed levels for 
hazardous constituents in $ 261.24, when 
these wastes are reinserted into coke 
ovens as a feedstock to produce coke. 
This exclusion does not apply prior to 
the point of reinsertion of wastes into 
coke ovens. 
* * ♦ * « 

3. Section 261.32 is amended by 
adding the following hazardous waste 
listings to the subgroups Coking and 
Pesticides: 

i 261.32 Hazarrious waataa from spaciflc 
soureaa. 
***** 

Industry 
and EPA 

hazardous 
waste no. 

Hazardous waste Hazard 
code 

Pesticides: 

• • • 
• • a 

• 

K147_ . Tar storage tank residuals 
from coal tar refining. 

(T) 

K148. . Residues from coal tar distil¬ 
lation, including, but not 
fimited to, stilt bottoms. 

(T) 

Coking: 

• * • 
* • • 

K141_ . Process residues from the 
recovery of coal tar, in¬ 
cluding, but not limited to, 
collecting sump residues 
from the production of 
coke from coal or the re¬ 
covery of coke by-prod¬ 
ucts produced from coal. 
This listing does not tor- 
dude K087 (decanter tank 
tar sludges from coking 
operations). 

(T) 

K142. . Tar storage tank residues 
from the production of 
coke from coal or from the 
recovery of coke by-prod¬ 
ucts produced from coal. 

(T) 

K143. Process residues from the 
recovery of light oil, tordud- 
ing those generated tor 
stills, decarrters, and wash 
oil recovery units from the 
recovery 01 coke by-prod¬ 
ucts produced from coal. 

(1) 

K144. Wastewater treatment 
sludges from light oil refirv 
torg, torduditrg, but not limit¬ 
ed to. interception or con¬ 
tamination sump sludges 
from the recovery of coke 
by-products produced from 
c^. 

(T) 

K145. Residues from naphthalene 
collection and recovery 
operations from the recov¬ 
ery of coke by-products 
produced from c^. 

(T) 

4. Appendix VII of part 261 is 
amended by adding the following waste 
streams in alphanumeric order as 
follows: 

Appendix VII.—Basis pop Listing 

Hazardous Waste 

EPA 
hazardous 
waste no. 

Hazardous constituents for which listed 

* • • • • 

K141_ . Benzene, benz(a)anthracene, 
benzo<a)pyrene, benzofb) fluoran- 
therre, benzo(k)fluoranther)e, 
dbenz(a,h)anthracene, indeno(1.2,3- 
cd)pyrene. 

K142. . Benzene, benz(a)anthracene, benzo<a) 
pyrerre, betuo(b)fluoranthene, 
b^o<k)lkioranthene, dibera(a,h) 
anthracerre, itxleno(l,2.3-cd)pyrene. 

K143. . Benzerre, b^(a)anthracene, 
benzo(a)pyrer«e, benzofb) fluorarv 
thene, benzo<k)fluoranthef>e. 

K144. . Benzerre, benz(a)anthracene, 
benzo<a)pyrane, benzo<b) fluoran¬ 
thene, benzo(k)ftuoranthene, 
dibefu(a,h)anthracene. 

K145. . Benzene, benz(a)(anthracene, 
benzo(a)pyrene, dibenz(a,h) anthra¬ 
cene, n^thalene. 

K147_ . Benzene, benz(a)anthracene, 
benzo(a)pyrene, 
benzo(b)lluoranthene, 
benzo(k)fiuoranthene, dibenz(a,h) 
anthracene, inder)0<1,2.3-cd)pyrene. 

K148. . Benz(a)anthracene, benzo<a)^ene, 
benzo<b)fluoranthene, benzo(k) fluo¬ 
ranthene, dibenz(a,h)arTthraoene, 
indenofi ,2,3-cd)pyrene. 

PART 271—REQUIREMENT FOR 
AUTHORIZATION OF STATE 
HAZARDOUS WASTE PROGRAMS 

5. The authority citation for part 271 
continues to read as follows: 

Authority: 42 U.S.C. 6905.6912(a), and 6926. 

6. Section 271.1(j) is amended by 
adding the following entry to Table 1 in 
chronological order by date of 
publication: 

§ 271.1 Purpose and scops. 
***** 

(j) 

Table 1.—Regulations Implementing the Hazardous and Soud Waste Amendments of 1984 

Promulgation date Title of regulation , Federal Register reference _Effective date 

[Insert date of final nSe publication] ...„„ The listing of wastes from the produc- XX FR XX [Insert page citation of final [Insert effective date of final rule.] 
tion. recovery, and refining of coke rule.], 
by-products produced from coaL 
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PART 302—DESIGNATION. 
REPORTABLE QUANTITIES, AND 
NOTIFICATION 

7. The authority citation for part 302 
continues to read as follows: 

Authority: 42 U.S.C. 9602; 33 U.S.C 1321 republished without diange. 
and 1361. 

$ 302.4 lAmended] 

8. Section 302.4 is amended by adding 
the waste streams K141 through K145. 
K147 and K148 to Table 302.4. The 
appropriate footnotes to Table 302.4 are 

Table 302.4.—List of Hazardous Substances and Reportable Quantities 

Statutory Firal RQ 

Hazardous substance CASRN Regulatory synonyms 
RQ Codet 

RCRA 
waste 

No. 
Category Pourrds (Kg) 

• • • 
IflAI 

• • 

.. 1» 

• 

4 K141 X 1 (0.454) 

Process residues from the recovery of coal tar. irtclud- 
Ing, but not limited to, tar collecting sump residues 
from the production of coke from coal or the 
recovery of coke by-products produced from coal. 
This listing does rtot hwhide K067 (decanter tank 
tar sludge from cokir^ operatiorts). 

K142 .... _ 4 K142 X 1 (0.454) 
Tar storage tank residues from the production of coke 

from coal or from the recovery of coke by-products 
produced from coal 

K143 . . _ .... ..... .._ 4 K143 X 1 (0.454) 
Process residues from the recovery of light oN, kKlud- 

ing, but not limited to. those generated In stills, 
decsntars, and wash ol recovery units from the 
recovery of ooke by-products produced from coal. 

K144_ . _ .. ..r 4 K144 X 1 (0.454) 
Wastewater treatment sludges from light oil refining, 

including, but not limited to, intercepting or contami¬ 
nation sump sludges from the recovery of coke by¬ 
products produced from coal 

_ 1* 4 K145 X 1 (0.454) 
Residues from naphthaleoe collection and recovery 

operatnne from the recovery of coke by-products 
produced from coal. 

.1* 4 K147 X 1 (0.454) 
Tar storage tank residues from coal tar refining. 

.1* 4 K148 X 1 (0.454) 
Residues from coal tar distillation, inciuding, but not 

limited to, still bottoms. 
• • • • • • • 

t —Indtcates the statutory source as defined by 1.2,3,4, or 5 below. 
• • « • • 

4—irtdicales that the statutory source for designation of this hazardous substance under CERCLA Is RCRA Section 3001. 
1* —indicates that the l^xiund RO is a CERCLA statutory Ra 
• • • • • 

[FR Doc. 91-17238 Rled 7-25-91; &45 am] 

HLUNQ CODE SSSO-SO-M 



Friday 
July 26, 1991 

Part VII 

Department of 
Education 
Institutional Quality Control Project; 
Notice of Deadline for Participation 
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DEPARTMENT OF EDUCATION 

Institutional Quality Control Project 

agency: Department of Education. 

action: Notice of deadline date for 
participation in the Institutional Quality 
Control Project and revision of selection 
criteria. 

summary: The Secretary issues a 
deadline date for the submission of a 
written notice by an institution that it 
wishes to participate in the Institutional 
Quality Control (IQC) Project. The 
criteria used to select institutions for the 
IQC Project were published in the 
Federal Register of December 27,1988, 
53 FR 52387. However, the Secretary is 
revising certain elements of those 
selection criteria. 

The IQC Project is an alternative 
management approach to verification of 
information provided on student 
Hnancial assistance applications, under 
which a participating institution 
develops and implements a quality 
control system in connection with its 
administration of the Pell Grant, 
campus-based (Perkins Loan, College 
Work-Study, and Supplemental 
Educational Opportunity Grant), and 
Stafford Loan programs. 

EFFECTIVE DATE: These selection criteria 
take effect either 45 days after 
publication in the Federal Register or 
later if the Congress takes certain 
adjournments. These selection criteria 
will become effective after the 
information collection requirement in 
this notice has been submitted by the 
Department of Education and approved 
by the Office of Management and 
Budget under the Paperwork Reduction 
Act of 1980. If you want to know the 
effective date of these criteria, call or 
write the Department of Education 
contact person. 

OEADUNE DATE FOR REQUEST TO 

PARTiaPATE IN IOC PROJECT: An 
institution must submit its request to 
participate in the IQC Project by August 
26.1991. 

FOR FURTHER INFORMATION CONTACT: 

Barbara Mroz. Division of Quality 
Assurance. U.S. Department of 
Education. 400 Maryland Avenue SW. 
(Regional Office Building 3. Room 5042), 
Washington, DC, 20202-5243. Telephone 
Number: (202) 708-8439. Deaf and 
hearing impaired individuals may call 
the Federal Dual Party Relay Service at 
1-800-877-8339 (in the Washington. DC 
202 area code, telephone 708-9300) 
between 8 a.m. and 7 p.m.. Eastern time. 
SUPPLEMENTARY INFORMATION: The 
Secretary plans to publish separately 
regulations to extend the Project through 

the end of the 1999-94 award year. An 
institution that is selected to participate 
In the IQC Project is exempt, for the 
period of its participation in the IQC 
Project, from selected requirements set 
forth in the verification regulations of 
subpart E of the Student Assistance 
General Provisions Regulations, 34 CFR 
part 668. 

These requirements are contained in 
the following sections: 

—Section 668.53(a) (1) through (4). 
—Section 668.54(a] (1). (2), and (4). 
—Section 666.56 
—Section 668.57, except that an 

institution shall require an applicant 
that it has selected for veriHcation to 
submit to it a copy of the income tax 
return, if filed, of the applicant, his or 
her spouse, and his or her parents, if 
the income reported on the income tax 
return was used in determining the 
expected family contribution. 

—Section 668.60(a). 

In lieu of these regulatory 
requirements, the Secretary requires a 
participating institution to develop and 
implement a quality control system in 
connection with its administration of the 
Title IV. HEA programs. Under such a 
quality control system, the institution 
must 1) evaluate its current procedures 
for administering the Title IV, HEA 
programs (“management assessment 
component"): 2) identify the errors that 
result from its current procedures ("error 
measurement con^ionent"): and 3) 
design corrections to its procedures that 
will enable it to eliminate or 
significantly reduce those errors 
("corrective actions component"). 

The Secretary published Final 
Selection Criteria for participation in the 
IQC Project in the Federal Register of 
December 27.1988, 53 FR 52387. When 
the Secretary published the Final 
Selection Criteria he indicated that to 
administer the IQC Project properly, the 
number of institutions participating in 
the IQC Project should not exceed 102. 
Currently 61 institutions participate in 
the IQC Project and these institutions 
need not reapply to continue 
participating. Therefore, if all 61 of the 
current participants choose to remain in 
the IQC Project the Secretary will select 
no more than 41 new participants. 
Should any currently participating 
institution choose not to continue in the 
IQC Project, the Secretary will select the 
maximum number of new participants, 
resulting in a total of no more than 102 
participants. 

The selection criteria indicated that 
selected institutions should have 
experience in the Pell Grant, campus- 
based (Perkins Loan, College Wofk- 
Study, and Supplemental ^ucational 

Opportunity Grant], and Stafiord Loan 
pit^ams and in dealing with a 
significant number of students and 
Fnleral dollars in all those programs. 
Accordingly, the selection criteria 
required that an institution be a 
participant in the above programs 
during the 1988-89 award year and have 
participated in all five programs during 
the preceding two award years (the 
1966-87 and 1987-88 award years). 

Hie Secretary is amending those 
criteria and updating the pertinent 
award years. Therefore, for institutions 
that wish to participate in the IQC 
Project for the first time during the 1991- 
92 award year, they must be 
participating in the five programs during 
the 1990-91 award year, and have 
participated in all five programs during 
the 1988-89 and 1989-90 award years. 

The Secretary encourages 
participation in the IQC Project by 
junior and community colleges, and by 
two- and four-year colleges serving 
predominantly low-income populations, 
provided that these institutions 
otherwise qualify under the Final 
Selection Criteria. Any institution 
applying to participate should have a 
strong interest in increasing the quality 
of its management and award of student 
financial assistance dollars. 

The Secretary is republishing only 
Final Selection Criteria I and II. The 
Secretary will select all applicants that 
meet Selection Criterion 1 provided that, 
when that number of applicants is 
added to the number of current 
participants, the total does not exceed 
102. In the event that the number of new 
applicants meeting Selection Criterion I 
would bring the total number of 
participants over 102, the Secretary will 
select applicants on the basis of 
additional criteria published under Final 
Selection Criterion III in the Federal 
Register of December 1,1986, 51 FR 
43334-43335. Criterion III pertains 
exclusively to the Department’s 
selection process and has no bearing on 
institutional applications. 

Application Procedures 

There are no application forms from 
the Department of Education that must 
be used to apply to participate in the 
IQC Project. An institution applies to 
participate in the IQC Project by sending 
a written notice to the Secretary of its 
request to participate. In this notice, an 
interested institution must include a 
written statement of not more than 500 
words that demonstrates its 
conunitment to quality control and error 
reduction In processing and awarding 
student financial assistance dollars. In 
addition to a description of the 
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institution's procedures for verification 
of student data and eligibility, the 
statement must include a description of 
activities and procedures that its 
financial aid office routinely uses to 
control, reduce, and correct errors in its 
administration of the Title IV, H£A 
programs. In addition, the statement 
must indicate the resources, such as 
automated data processing, personnel 
and the degree of management support 
at all levels of the organization that will 
be committed to efficient administration 
of the project. Interested institutions 
may request background information 
and materials on ^e IQC Project from 
the Department of Education contact 
person. 

Public reporting burden for this 
collection of information is estimated to 
average 1 hour per response, including 
the time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. Send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the U.S. Department of Education, 
Information Management and 

Compliance Division, Washington. DC 
20202-4651; and to the Office of 
Management and Budget, Paperwork 
Reduction Project 1840 NEW, 
Washington, DC 20503. 

Waiver of Rulemaking 

In accordance with section 
431(b)(2)(A) of the General Education 
Provisions Act (20 U.S.C. 1232(b)(2)(A)), 
and the Administrative Procedure Act, 5 
U.S.C. 553, it is the practice of the 
Secretary to offer interested parties the 
opportimity to comment on proposed 
rules. However, the changes to the 
criteria are technical in nature and 
establish no new substantive policy. 

Therefore, pursuant to 5 U.S.C. 
553(b)(B) the Secretary finds that 
publication of proposed selection 
criteria is unnecessary and contrary to 
public interest. 

Final Selection Criteria I and II 

I. In order to be selected to participate 
in the IQC Project, an institution must: 

1. Participate in the Pell Grant, 
campus-based (Perkins Loan, College 
Work-Study and Supplemental 
Educational Opportunity Grant) and 
Stafford Loan programs during the 1990- 
91 award year and have participated in 

all five programs during the 1988-89 and 
1989-90 award years; 

2. Have had, in the aggregate, at least 
1,000 Pell Grant and campus-based 
program recipients during the 1988-89 
award year. 

3. Have awarded, in the aggregate, at 
least $1 million under the Pell Grant and 
campus-based programs combined in 
the 1988-89 award yean and 

4. Have submitted and had approved 
by the Secretary its most recent audit 
report in which the reported liability 
was less than $150,000. 

II. If not more than 41 applicants meet 
the above criterion, the Secretary selects 
all the applicants who meet the criterion 
to participate in the IQC Project. 

(Catalog of Federal Domestic Assistance 
Numbers: Number 84.007, Supplemental 
Educational Opportunity Grant Program: 
Number 84.032, Guaranteed Student Loan 
Program: Number 84.033. College Work-Stud) 
Program; Number 84.038, Perkins Loan 
Program: Number 84.063. Pell Grant Program) 

Authority: 20 U.S.C 1070 et seq. 

Dated: (uly 12,1991. 

Lamar Alexander, 

Secretary of Education. 

(FR Doc. 91-17743 Filed 7-25-91: 8:46 am) 

BIUJNQ CODE 4000-ei-M 
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DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

25 CFR Part 39 

RM 1076-AC58 

Indian School Equalization Program; 
Subpart J—Administrative Cost 
Formula 

)une 28,1991. 

AGENCY: Bureau of Indian Affairs, 
Interior. 

ACTION: Final rule. 

SUMMARY: Beginning on page 53312 of 
the December 28,1990, Federal Register 
(55 FR 53312), there was published a 
notice of proposed rulemaking to amend 
subpart J of 25 CFR part 39. These rules 
are to describe the method which will be 
used to distribute administrative funds 
to agency and area education offices of 
the Bureau of Indian Affairs by 
removing the existing subpart J in its 
entirety and replacing it with the new 
subpart J contained in this rule. This 
action formally implements an 
administrative decision of the Bureau 
under 25 U.S.C. 13. 

EFFECTIVE DATE: These regulations shall 
become effective on July 21,1991. 

FOR FURTHER INFORMATION CONTACT: 

Edward F. Parisian, Director (Office of 
Indian Education Programs), Mail Stop 
3530,1849 C St., NW., Washington, DC 
20240, telephone (202) 208-6175, (FTS) 
268-6175. 

SUPPLEMENTARY INFORMATION: These 
rules are published in exercise of the 
authority delegated by the Secretary of 
the Interior (Secretary) to the Assistant 
Secretary-Indian Affairs in the 
Departmental Manual at 209 DM 8. 

The primary author of this document 
is Edward Parisian. Director, Office of 
Indian Education Programs. 

There are no information collection 
requirements contained in part 39 which 
require approval by the Office of 
Management and Budget under 44 U.S.C. 
3501 et seq. 

On December 28.1990, (55 FR 53312), 
the Bureau of Indian Affairs published a 
proposed rule describing the method for 
distributing administrative funds for the 
operation of agency and area education 
offices (Element 10 funds). The public 
was invited to offer comments on the 
proposed rule on or before March 28, 
1991. Fourteen public comments were 
received from individuals or groups. 
COMMENTS AND RESPONSES: 

1. (Section 39.122) One commentor 
recommended that the formula consider 
the unique characteristics of offices. 
Response: A review of the proposed 

distribution formula indicates that the 
formula takes into consideration six 
different variables within the offices; 
this is felt to be an acceptable 
consideration of the unique 
characteristics of the affected offices. 

2. (Section 39.122) One commentor 
recommended the use of weighted 
factors for education programs. 
Response: The distribution formula uses 
the weighted student units for 
distributing a part of the funds and the 
number of schools weighted for type of 
operation (contract grant or Bureau). 
Consequently no revision of the formula 
was attempted. 

3. (Section 39.121) One commentor 
opposed the deffnitions of agency 
education office and area education 
office, stating that the definitions were 
in conflict with the functions in 25 CFR 
part 33.5 and 33.6. Response: The 
functions in 25 CFR part 33 are not 
changed by these definitions. The 
functions referenced are established by 
law. These definitions are included only 
for clarification of which offices 
received funds under this part. 

4. (Section 39.122(a)) Four commentors 
suggested increasing the base amount 
fi-om $50,000 to another amoimt ranging 
fi-om $75,000 to $175,000. One 
commentor suggested establishing a 
base of $50,000 per state served. 
Response: Prior to publication of the 
proposed rule, the Bureau consulted 
with tribes throughout the United States 
in May and July, 1990. Various options, 
including base amounts of $50,000, 
$75,000 and $100,000, were discussed at 
that time. The general reaction of most 
tribes was that they preferred that funds 
be directed at the level closest to tribes 
(the agency) and that reductions should 
be taken at the area and central office 
level. Since increasing the base has the 
primary result of increasing funds at 
area offices and decreasing funds at 
agency offices, this comment is not 
adopted. 

5. (Section 39.122(b)) Three 
commentors suggested increasing the 
percentage of funds for administration 
of Johnson-O'Malley, higher education 
and adult education fit)m 2 percent to an 
amount fixim two and one half per cent 
to eight percent. Response: Since all of 
Johnson-O'Malley fimds and the great 
majority of higher education and adult 
education funds are contracted to tribes 
or other non-Bureau entities, a 
determination was made that two 
percent is adequate for administering 
these programs. 

6. (Action 39.122(c)) One commentor 
suggested that the same weight be used 
for contract and grant schools as for 
Bureau-operated schools. Response: The 
administrative workload for an 

education office is far less for contract 
and grant schools than for Bureau- 
operated schools. For example, the 
education office is responsible for 
contract monitoring for contract schools 
and review of the annual audit and 
progress report for grant schools. 
Therefore, a lesser weight for contract 
and grant schools is appropriate. 

7. (Section 39.122(d)) One commentor 
suggested that the funds in this section 
be distributed for post-secondary and 
Johnson-O’Malley program 
administration rather than by weighted 
student units. Response: Funds are 
provided for post-secondary and 
Johnson-O’Malley operations under 
S 39.122(b). Education offices are not 
given credit for student enrollment in 
any other section. 'Therefore, this 
comment was not adopted. 

8. Two commentors requested the 
establishment and funding of a new 
education office for the Nevada tribes. 
Response: This section is only a fund 
distribution formula and such a request 
is beyond the scope of this part. 

9. Two commentors requested that the 
Bureau increase available funds for 
distribution under this part. Another 
commentor recommended developing a 
formula to generate funds rather than 
distribute them. Response: This formula 
is only for fund distribution and such 
requests are beyond the scope of this 
part. The nature of the Federal budget 
process precludes the use of the formula 
to generate funds, since only a specified 
amount of funds are available for the 
funding of agency and area education 
offices. 

10. One commentor suggested 
changing the CFR to allow agency 
education offices to administer off- 
reservation boarding schools. Response: 
Such a request requires a legislative 
change and is beyond the scope of this 
part. 

11. One commentor suggested using 
the number of contracts in each office in 
establishing the formula. Response: The 
number of contract schools is 
considered in the formula. The number 
of other contracts is not considered as it 
is too easily manipulated. It is felt that 
the 2 percent allowed for administration 
of Johnson-O’Malley, higher education 
and adult education is adequate for 
contract administration at all affected 
offices. 

12. One commentor recommended 
publishing the formula as part of 25 CFR 
part 32. Response: Part 32 is concerned 
with policies on Indian education. Hiis 
rule replaces an existing part of part 39. 
which is the only part which is 
concerned with funds distribution for 
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education programs. Therefore, part 39 
is the appropriate part for these rules. 

The Department of the Interior has 
determined that this is not a major rule 
under E.0.12291 because only a limited 
number of individuals will be a^ected 
and the action proposed will not have a 
signiHcant gross annual effect on the 
economy. 

The Department of the Interior has 
determined that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.) 
because of the limited applicability as 
stated above. 

The Department of the Interior has 
determined that this rule is not a major 
Federal action signiHcantly affecting the 
quality of the human environment and 
that neither an environmental 
assessment nor an environmental 
impact statement is required. 

List of Subjects in 25 CFR Part 39 

Elementary and secondary education. 
Government contracts. Grant 
programs—education. Grant programs— 
Indians, Indians—education. Schools. 

For the reasons set out in the 
preamble, part 39 of subchapter E of 
chapter I of title 25 of the Code of 
Federal Regulations is revised as set 
forth below. 

PART 39—INDIAN SCHOOL 
EQUAUZATION PROGRAM 

1. The authority citation for part 39 is 
revised to read as follows: 

Authority: 25 U.S.C. 13; 25 U.S.C. 2008. 

2. Subpart) is revised to read as 
follows: 

Subpart J—Administrative Cost Formula 

Sec. 
39.120 Purpose and scope. 
39.121 Dednitions. 
39.122 Allotment of education 

administrative funds. 
39.123 Allotment exception for FY1991. 

Subpart J—Administrative Cost 
Formula 

§ 39.120 Purpose and scope. 

The purpose of this subpart is to 
provide funds at the agency and area 
education ofHces for FY 1991 and future 
years for administration of all Bureau of 
Indian Affairs education functions, 
including but not limited to school 
operations, continuing education, early 
childhood education, post-secondary 
education and Johnson-O’Malley 
Programs. 

9 39.121 Definitions. 

(a) Agency Education Office means a 
field office of the Office of Indian 
Education Programs providing 
administrative direction and supervision 
to one or more Bureau-operated schools 
as well as being responsible for all other 
education functions serving tribes 
within that agency’s jurisdiction. 

(b) Area Education Office means a 
field office of the Office of Indian 
Education Programs responsible for all 
education functions serving tribes not 
serviced by an agency education office 
an in some cases providing 
administrative direction to one or more 
off-reservation boarding schools not 
imder an agency education office. 

9 39.122 Allotment of education 
administrative funds. 

The total annual budget for agencies/ 
areas shall be allotted to the Director 
and through him/her to agency and area 
education offices. This total budget shall 

be distributed to the various agency and 
area education offices as follows: 

(a) Each agency or area education 
office as defined above shall receive a 
base amount of $50,000 for basic 
administrative costs; and 

(b) Each agency or area education 
office as defined above shall receive an 
amount under these funds equal to two 
percent of the total higher education, 
Johnson-O’Malley and adult education 
funds administered by each office, 
except that the Navajo Agencies are 
restricted to a maximum of $50,000 for 
administering the Johnson-O’Malley and 
higher education programs; and 

(c) Eighty percent of the remaining 
funds shall be distributed 
proportionately based on the number of 
schools operated under the jurisdiction 
of each agency or area education office, 
with Bureau-operated schools counting 
as 1 and contract/grant schools counting 
as 0.6; and 

(dj The remaining twenty percent 
shall be distributed proportionately 
based on the total weighted student 
units generated by all schools under the 
jurisdiction of each agency or area 
education office. 

9 39.123 Allotment exception for FY 1991. 

For FY 1991 only, the Director may 
reserve an amount equal to no more 
than one half of the fimds received in FY 
1990 by those offices to be closed in FY 
1991 to cover severance pay costs, lump 
sum leave payments and relocation 
costs for those individuals afiected by 
the closures. Any balance uncommitted 
by March 31,1991, shall be distributed 
in accordance with the formula in 
39.122. 
Eddie F. Brown, 

Assistant Secretary, Indian Affairs. 
[FR Doc. 91-17747 Filed 7-25-91; 8:45 am) 

BILUNQ CODE 4310-02-M 
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DEPARTMENT OF ENERGY 

Office of Procurement, Assistance 
and Program Management 

10 CFR Part 707 

Workpiace Substance Abuse 
Programs at DOE Faciiities 

agency: Department of Energy. 

action: Notice of cancellation of public 
hearing in Albuquerque, NM. 

summary: On July 3,1991, the 
Department of Energy (DOE) published 
in the Federal Register a notice of 
proposed rulemaldng and public hearing, 
together with a request for public 
comments. The rulemaking proposed to 
add a new part 707 to title 10, Code of 
Federal Regulations, dealing with 
workplace substance abuse programs at 
DOE faculties. (56 FR 30644.) That 
publication contained a notice of two 
public hearings to be held on the 
rulemaking, one in Washington, DC, on 
July 29,1991, and one in Albuquerque, 
New Mexico, on July 31,1991, “unless 
there are not a sufficient number of 
advance requests to present views, in 

which event a hearing wiU be 
canceiled.” DOE received requests to 
appear at the hearings and present 
views before and up to 4:30 p.m. on 
Friday, July 19,1991, as provided in the 
notice. When the period for receiving 
requests to appear at the hearings 
expired, only two requests to appear at 
the hearing in Albuquerque had been 
received. DOE does not consider this to 
be “a sufficient number of advance 
requests” to justify the expense of 
holding a second hearing in 
Albuquerque after the hearing in 
Washington. Those persons who 
requested to appear at the Albuquerque 
hearing are invited to attend the 
Washington hearing, or to submit their 
written comments. Written public 
comments shall, of course, continue to 
be received up until September 3,1991, 
the date originally specified in the notice 
of proposed rulemaking. For further 
information, see the original notice. 

DATES: Written comments must be 
received by September 3,1991, as 
provided in the original notice. Six 
copies of all comments should be 
provided. A public hearing will be held 
in the Forrestal Building, Room GJ-015, 

1000 Independence Avenue SW., 
Washington, DC, on Monday, July 29, 
1991, beginning at 9 a.m., e.d.t., and 
concluding at 4:30 p.m., e.d.t., or when 
all persons present who have given 
proper and timely notice of their 
intention to present views have done so, 
whichever is sooner, also as provided in 
the original notice. 
addresses: Written comments are to be 
submitted to: Director, Office of 
Contractor Human Resource 
Management, Department of Energy, 
Washington, DC 20585. The public 
hearing will be held at the location given 
in the above paragraph. 
FOR FURTHER INFORMATION CONTACT: 

Juanita E. Smith or Armin Behr at (202) 
586-9023 (FTS 896-9023). 

For the foregoing reasons, the public 
hearing on proposed 10 CFR part 707, set 
for Albuquerque, New Mexico, on July 
31,1991, is hereby cancelled. 

Washington, DC. 
Dated: July 23,1991. 

Berton J. Roth, 

Deputy Director, Off ice of Procurement, 
Assistance and Program Management 
(FR Doc. 91-17881 Filed 7-25-91; 8:45 am) 

saxmo CODE e4so-oi-M 
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The United States Government Manual 

General information 523-5230 

Other Services 

Data base and machine readable specifications 523-3408 
Guide to Record Retention Requirements 523-3187 
Legal staff 523-4534 
Library 523-5240 
Privacy Act Compilation 523-3187 
Public Laws Update Service (PLUS) 523-6641 
TDD for the hearing impaired 523-5229 

FEDERAL REGISTER PAGES AND DATES, JULY 

29889-30306.1 
30307-30482.. .2 
30483-3067a.. .3 
30679-30656.. _ .5 
30857-31042. .8 
31043-31304.. .9 
31305-31532. .10 
31533-31854. .11 
31855-32060. ..12 
32061-32318. .15 
32319-32498. .16 
32499-32950. .17 
32951-33188. .18 
33169-33366. .19 
33367-33702_ .22 
33703-33838. ._..23 
33839-34002.. .24 
34003-34140. . PS 
34141-35798. .„..26 

CFR PARTS AFFECTED DURING JULY 

At the end of each month, the Office of the Federal Register 
publishes separately a List of CFR Sections Affected (LSA), which 
lists parts and sections affected by documents published since 
the revision date of each title. 

1 CFR 

305. 33841 

3 CFR 

Admintotratlva Orders: 
MemorarKtums: 
June 25. 1991. ,31041 
Presidential Determinations; 
No. 91-41 of 

June 19. 1991.31303 
No. 91-42 of 

June 21. 1991.30483 
No. 91-43 of 

June 24. 1991.31037 
No. 91-44 of 

June 24.1991..-.31039 
No. 91-45 of 

July 8. 1991.33837 
No. 91-46 of 

July 13. 1991.33839 

Prociamatlons; 
3019 (See Proc. 6313) 
6310..30303 
6311_ 30307 
6312._30855 
6313 .  31853 
6314 . 32059 
6315 . 32497 
63ia.34139 

Executive Orders: 
12473 (See EO 
12767).30283 

12484 (See EO 
12767).30283 

12532 (Revoked by 
EO 12769).31855 

12535 (Revoked by 
EO 12769).31855 

12550 (See EO 
12767).30283 

12571 (See EO 
12769).31855 

12586 (See EO 
12767).-..30263 

12700 (Amended by 
EO 12768).30301 

12708 (SeeEO 
12767).30283 

12767 .  30283 
12768 .30301 
12769 .—31855 

SCFR 

532. 31305 
2412. 33189 

Proposed RuleK 
842 . 30701 
843 .30701 
2635. 33778 

7CFR 

17. 33367 
20. 32951 
29. 31533. 34003 
51 .32474 
58. 30485, 33854 
210. 32919 
215. 32919 
220. 30309, 32919 
235. 32919 
245. 32919, 33857 
301.29889. 33190 
319. 33703 
458.-.30489 
905. 32061 
917. 32062 
928 .34003 
929 .32499 
947. 31534 
948.-.-.33704 
1005.31857 
1205. 31284 
1210.32063 
1220. 31043 
1230. 32952 
1403..32319 
1475..33190 
1530. 30857 
1942.31535 
1944. 30311, 30494 
1951.33861 

Proposed Rules: 
1.32340 
28...-.-.30618 
52 .32121 
210. 30339. 32241 
235. 30339. 32241 
245. 30339. 32241 
800. 29907. 30342 
810. 29907, 30342 
905 .  32340 
906 . 33393 
910.-.30878, 30879, 33213 
916 . 30881 
917 . 30881 
927. 33394 
931.-.33730 
945. 32128 
967. 32129 
981.-.34034 
993. 33731 
1001.33395 
1002..33395 
1004 . 33395 
1005 .-..33395 
1007. 32519. 33395 
1011.33395 
1030.33395 
1033.-.33395 
1036. 33395 
1040. 33395 
1044.33395 
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1049.. „.33395 
1065.. „.33395 
1068.33395 
1079.33395 
1093 .33395 
1094 . 33395 
1096 _33395 
1097 _ 33395 
1098 _ 33395 
1099 . 33395 
1106.  33395 
1108. 33395 
1120.33395 
1124..32130, 33395 
1126_32131,33395 
1131 .33395 
1132 . 33395 
1135.33395 
1138.  33395 
1205.31209 
1211.30517 
1413.  32132 
1421.. ....._ 29912 
194^.  31548 
1943.  30347 
1951.. .30347 
1980.  30347 
3400. 30256 

8CFR 

103. 31060, 32500 
214. 31305, 33370 
217- 32952 
240. 32500 
242..33204 
245a..31060 
251-31305 
258.. „.31305 
287. 33204 
338. 30679 
PropoMd RuteK 
204. 30703 
214. 31553, 33886 

9CFR 

78 . 32604, 32605, 34141 
92. 31858, 33862 
166. 34142 
Propos«d RuIm: 
54 . 32342 
79 . 32342 

10 CFR 

2. 32066,34104 
9. 32070 
20. 32071 
35. 34104 
50. 31306 
52.31472 
55 . 32066 
71.31472 
170 . 31472 
171 .31472 

PropoMd Rules: 
61.34035 
707. 30644, 35798 

11 CFR 

102. 34124 
113.34124 
9034. 34130 
9036 . 34130 
9037 . 34130 

12 CFR 

268. 32954 

312. 29893 
506. 34005 
563. 31061, 32474, 34005 
584. 31061 
612. 32956 
1618. 30836 
1680. 34014 

13 CFR 

107...30850, 31774 

14 CFR 

39.30313-30316, 30319- 
30324,30680-30683,31070- 
31072,31324-31326,31868, 
31869,32072-32075,32320, 
32957,32958,33213,33372- 
33374,33705,33863,34019. 

34142-34146 
71  .30684,30685,31689, 

32076,33961,33374,34147 
73. 30685. 34148 

75.. .33.375^ 33865 

95. .30686 
97_ _30317,32502 
129...., .30122 

157. .33994 
158...- .30867 
1214... .31073 

Proposed Rules: 
Ch. 1... .33213 
21. .31879 
23. .33688 
25. .31879 
39. ....30350,30351,31881- 

31885,32136,33214,33215, 
33396,33732 

71._ .....30353, 30354, 30618, 
30883,32138,32519-32522, 

32991,33217,34155 
73. .30355 
91. .30618, 34000 
207. ...31092 
208. .31092 
212. ...31092 
241_ _32992 
294_ _ _31092 
298..... ..31092 
380..... --31092 

15 CFR 

8a.. .29896 
29a. 20806 

29b. 29896 
771_ _34021 

16 CFR 

305. 
1000.. .. 

.30494 

....30405 

Proposed Rules: 
1500. ..31348, 32352 
1700. ...30355 

17 CFR 

200. 30036 

201__ ..30036 
210. . 300.36 

211. -33376 
229. 30036 

230_ .30036 
239.. .30036 

240 ..30036, 32077 
249. ...30036 
260 .30036 
269.. .30036 

289 .-.32078 
290 . 32081 

Proposed Rules: 
146. 32358 
240. 31349 

18 CFR 

4.31327 
37_ 33378 
284. 30692 
401_ 30500 

19 CFR 

4.....32084, 34149 
122. 32085 
178. 32085 

Proposed Rules: 
19 .  33733 
24.31576 
113. 33733 
118. 33734 
144. 33733 

20 CFR 

Proposed Rules: 
320. 30714 
340. 32523 
404. 31266, 33130 
416. 30884,33130 
656. 32244 

21 CFR 

58. 32087 
520.  31075 
522. 31075 
524. 31075 
558. 29896 
812.   32241 

Propossd Ruiss: 
101 _30452,30468 
102 .  30452 
310. 32282 
333_ 33644 
357_ 32282 
369_ 33644 
864_  32359 
888. 32145 

22 CFR 

40 . 30422 
41 .  30422 
42 . 30422, 32322 
43 . 30422 
44 . 30422 
45 .-.32503 
47. 32324 

Proposed Rules: 
121.34037-34044 

24 CFR 

Subtitle A..32325 
50. 30325 
58. 30325 
86. 30430 
Proposed Rules: 
961.30176 

25 CFR 

39.35794 

Proposed Rules: 
151.....32278 

26 CFR 

Propessd Ruiss: 
1.30718-30721, 31349, 

31350,31689,31887-31890, 
32525,32533,33488,34044 

20..„. ...31^ 
25. .31362 
48 .30359 

301_ .31362, 31890, 33888- 
33890 

27 CFR 

4. ...31076 
5. .31076 

6. _31076 
7_ _31076 
0 31076 

19. .... .31076 

24._ .31076 

53. ..31076 
70_ ..31076 
178_ .32507 

252. ..31076 

Proposed Rules: 
4. .29913 

28 CFR 

0. ...30693 
2. .30867-30872 
35. .35694 
.36 .35544 

50 ..32326 

64. ___32327 
500 .31350 

SOS. .31350 

524 .30676 

541. _ _31350 
54.5 .31350 

646. .31350 

Propossd Rules: 
75. .29914 

29 CFR 

500 30326 
870. .32254 
1600 „.... 30502 
1602.._. .35753 
1627 .35753 
1630. .35726 
2610. .32088 
2622. .32088 
2644. .32089 
2676. .32090 

Propossd Ruiss: 
1910. 32302 

30 CFR 

57. ... 32091 
250.. >.31890, 32091 
901_ ...30502, 32509 
904. ..32961 
906. .33381 

PfOpOMd RuIm: 
218. .31891 
230. .31891 
772 32050 

913.. .31577 
914... .31093 
917.. ...30722, 33398 
920. ..30517 
035 . 31986 

948_ ..33399 
950. .31898 
963. .31094 

Propossd Ruiss: 
740. .33152 
761„... _ ..33152, 33170 
nz._ _33152 
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784. ..33170 281_ ...30192, 32688, 32993 
817. .33170 282. .30192 

264. ..30192,30200,32688 
31 CFR 265. ..30192, 30200, 32688 
•vdt; 266. .32688 

270_ _30192,32688 
32 CFR 271_ .30336, 32328, 32688, 

Ch. L..... .31085, 31537 33206,33717,33866 

192_ .32964 721. .29902, 29903 

195_ .32965 Proposed Rules: 

10Q 22. .33401 

OflAh 28.. .29996 

300. ..32965 52. ..29918, 31364, 33738 
60. ...-.. 33490 

ObVW*f 
79. ..-....33228 
80. ..29919,31148-31176, 

a)6ix".l .33384 86. 

32533 
.30228, 32533 

861. .30327 136.. .30519 
Proposed Rules: 172._ ..33890 
153.. .33218 IflO 

199. .30360,30887 1ft5 33236 
228. .30365 1M 33236 

33 CFR 
260.- _ 1.30519, 33490 
261_ ..30519, 33238, 35758 

1 ..mPAP 2fi4 .*10901, .‘l.'UQO 

88...„. .33384 265. 30201; 33490 
100. . 29897-29899. 30507. 270_ ....33490 

31085,31872-31875,337071 271_ _33490, 35758 
33708,34022 280_ ..30201 

117. ...30332 300. ..31900 
165. . 30334. 30507-30509 302._ ..35758 

31086,31876,32111,32112; 372._ _34156 
33708 721_ _34047 

PropoMd RuIm: 
100..29916,31879, 32115 

34 CFR 

361.. . 
668 .a-l-TIP 
682. . 33339 

Proposed Rules: 
361. .30620 

761_30201 
796. 32537 
799.. 32292 

Proposed Ruiss: 
101. 
36CFR 

7. 
1191_ 

.30694 
-35408 

Proposed Rtrtss: 
201...31580, 32474 

38CFR 

21.31331 
38. 29899 
Proposed Rules: 
3. 30893 

Proposed RuIsk 
265...31363 

52.-30335,32511,32512, 
33710-33715 

141_ ....30264, 32112, 33050 
14^_ .-.30264, 32212, 33050 
143. .30964 

180 .9flfl00, .39514 

260._ —.32688 

41 CFR 

50-202. 32257 
101-5. .33873 
101-40. .33876 

42 CFR 

405. .31332 
442.. .30606 

484.. . _39967 

Proposed Rules: 
417. 30723, 31597, 33403 
431. ..33403 
434... .3.3403 

1003. ....33403 

43 CFR 

38. .3.3710 

5460. 3.3830 

5470. .3.38.30 

6865. 39515 

Proposed Rules: 
11._. 30.367 

415. .31601 
3160.. .29920 
3400 .32002 
3410-..-.. ..- 32002 
3420__-. 32002 
3440.-. 32002 
3450. 39009 

3460 . 39009 

3470.... 32002 
3480__ .-.32002 
3800 _31602 
3810.. 30367 
3820..-. .30367 
4700. .30379 

44 CFR 

8.... .32328 

64 .31337-31339, 34023 
65 . 32329, 32330, 34026, 

34027 
67- 32330, 34028 
302.---29903 
381_32490 
Propose*) Rules: 
67. 32490, 34047 

Proposed Rules: 
233. 
1160. 

46CFR 

16.31030 
221.30654 

Proposed Rules: 
586. 30373 

47CFR 

0.  33720 
1 -33720 
2 _32474 
22. 34149 
61. 33879 
69_ 33879 
73.30337, 30510-30512, 

31087,31545,31546,31876, 
32113,32114,32371,32372, 
32975-32978,33388,33387, 

33720,33721 
76. 33387 
80.  34028 
90.32515 
94. 30698, 34149 
97. 32515 

Proposed Rules: 
Ch. 1.30373 
2.  31095 
61_ 33891,34159 
69. 33891,34159 
73. 30374, 30375, 30524- 

30526,31902,32158,32474, 
33013,33413,33414,33739, 

33740,34162 
76..30526, 30726, 33414, 

34162 
90. 31097 

48CFR 

1.33487 
5. 33487 
8 .  33487 
9 .33487 
10 . 33487 
14 .  33487 
15 .  33487 

31_33487 
35_ 33487 
36..33487 

510_ 

519. .30618 
549. .33721 
1513._ .-.32518 
1804. .-.32115 
1806-_ .32115 
1807-.-. __32115 
1825. _ - 32115 
1839. .32115 
1849 39115 

1845. .32115 
18.59 39115 

1853. .32115 

Proposed Rules: 
10. .31844 
15.. .33330, 33826 
28.. .31278 
31_ 33899 

33. __33892 
51. .33822 
52.. .31278, 31844, 33330, 

33822,33826 
209..-. .32159 
242. .32159 

49 CFR 

1.31343 
40. 30512, 33882 
190.. ._.31087,33208 
192..31087, 33208 
193. 31087,33208 
195. 31087, 33208 
199. 31087, 33208 
234. 33722 
1017....32333 
1039...31546 
1051..30873 
1152. 32336 
1220. 30873 

Proposed Rules: 
571_30528, 32544, 33239 
1039. 32159 

SOCPTt 

17. 32978, 34151 
611.33208 
630. 29905, 31347 
641...30513, 33883 
646..33210 
650.. .30514 
651.33884 
661__34031,34032 
663..30336 
672. 30874, 31547, 32119, 

32983,33884 
675. 30515, 30699, 30874, 

32338,32984,33210 
685. 31689, 33211 

Proposed Rules: 
17_ 31902, 33241,33741, 

33892,34162 

42. .33487 
23. .33894 

44.. ..33487 298. .32160 
646. .-.32000 
642. .29920 

52 3.3487 646. .29922, 32000 
995 34030 651_ __29934 
939 .31341 662._ _-...33416 
959 .31341 663._ ..32165 

352_ __33881 680-- __30893 
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685..30376. 34049 

UST OF PUBUC LAWS 

Note: No public bills which 
have become law were 
received by the Office of the 
Federal Register for iriclusion 
in today’s Uat of Public 
Lawa. 
Last List July 15, 1991 



The authentic text behind the news 

The Weekly 
Compilation of 

Presidential 
Documents 

Weekly CompiUtioa of 

Presidential 
Documents 

JiMWT ». leae 
VakMc 3S—Naakw 4 

Administration of 
George Bush 

This unique service provides up-to-date 
information on Presidential policies 
and announcements. It contains the 
full text of the President's public 
speeches, statements, messages to 
Congress, news conferences, person¬ 
nel appointments and nominations, and 
other Presidential materials released 
by the White House. 

The Weekly Compilation carries a 
Monday dateline and covers materials 
released during the preceding week. 
Each issue contains an Index of 
Contents and a Cumulative Index to 
Prior Issues. 

Separate indexes are published 
periodically. Other features include 

lists of acts approved by the 
President, nominations submitted to 
the Senate, a checklist of White 
House press releases, and a digest of 
other Presidential activities and White 
House announcements. 

Published by the Office of the Federal 
Register. National Archives and 
Records Administration. 

Superintendent of Documents Subscriptions Order Form 
Ord«f Processmg Code 

*6466 Charge your order. 
It’s easy! 

Charge orders may be telephoned to the GPO order 
desk at (202) 783-3230 from 8:00 a m to 4 00 p m 
eastern time. Monday-Fnday (encepl hokdaysl 

□YES a please enter my subscription for one year to the WEEKLY COMPILATION 
OF PRESIDENTIAL DOCUMENTS (PD) so I can keep up to date on 
Presidential activities. 

CH $96.00 First Class EH $55.00 Regular Mail 

1. The total cost of my order is $_All prices include regular domestic postage and handling and are 
subject to change. International customers please add 25%. 

Please Type or Print 

2_3. Please choose method of payment: 
(C»npan, o, pwsonal nama) Q Superintendent of 

- Documents 
(Additional address/attention line) i—i i—i—i—i—i—i—i—i _|—i 

I_I GPO Deposit Account I I I I 1 I_LJ I_I 
(Street address) EH VISA or MasterCard Account (Street address) 

(City. State. ZIP Code) _ 

{_)__ (Credit card expiration date) 
(Daytime phone including area code) __ 

(Signature) (n*v. i-ao-es* 

4. Mail To: Superintendent of Documents, Government Printing Office, Washington, D.C. 20402-9371 



The Federal Register 
Regulations appear as agency documents which are published daily 
in the Federal Register and codified annually in the Code of Federal Regulations 

Superintendent of Documents Subscription Order Form 
Ordar ProMNing Cede 

*6463 

□YES, 
• Federal Register 

• Paper: 

Charge your order. 
Its easy! 

Charge orders may be Maptaned to die GPO aider 
desk a (202) 783-3233 from 8:00 a.m. to 4:00 p.m. 
eistem line. Mooday-Fiidair (except holidays) 

*340 for one year 
_$170 for six-months 

• 24 X Microfiche Format: 
_$195 for one year 
_$97.50 for six-months 

• Magnetic tape: 
_$37,500 for one year 
_$16,750 for six-months 

please send me the following indicated subscriptions: «• Code of Federal Regulations 

• Paper 
$620 for one year 

• 24 X Microfiche Format: 
_$188 for one year 

Magnetic tape: 
_^$21,750 for one year 

1. The total cost of my order is $_All prices include regular domestic postage and handling and are 
subject to change. International customers please add 25%. 

Please Type or Print 

(Company or personal name) 

(Additional address/attentior. Kne) 

(Street address) 

3. Please choose method of payment; 

O Check payable to the Superintendent of 
Documents 

CH GPO Deposit Account I I I I I I t l~n 
[HI VISA or MasterCard Account 

(City, Stale, ZIP Code) - , ^ _ Thank you for your order! 
(_I_ (Credit card expiration date) 
(Daytime phone including area code) 

(Signature) (Rev. 2/90) 
4. Mail To: Superintendent of Documents, Government Printing Office, Washington, D.C. 20402-9371 

The Federal Register, published daily, is the official 
publication for notifying the public of proposed and final 
regulations, it is the tool for you to use to participate in the 
rulemaking process by commenting on the proposed 
regulations. And it keeps you up to date on the Federal 
regulations currently in effect. 

Mailed monthly as part of a Federal Register subscription 
are: the LSA (List of CFR Sections Affected) which leads users 
of the Code of Federal Regulations to amendatory actions 
published in the daily Federal Register; and the cumulative 
Federal Register Index. 

The Code of Federal Regulations (CFR) comprising 
approximately 196 volumes contains the annual codification of 
the final regulations printed in the Federal Register. Each of 
the 50 titles is updated annuatty. 

Individual copies are separately priced. A price list of current 
CFR volumes appears both in the Federal Register each 
Monday and the monthly LSA (list of CFR Sections Affected). 
Price inquiries may be made to the Superintendent ai 
Documents, or the Office of the Federal Register. 

r 



Order Now! 

1990/91 
As the official handbook of the Federal 

Government, the Manual is the best source of 
information on the activities, functions, 
organization, and principal officials of the 
agencies of the legislative, judicial, and executive 
branches. It also includes information on quasi- 
official agencies and international organizations 
in which the United States participates. 

Particularly helpful for those interested in 
where to go and who to see about a subject of 
particular concern is each agency's "Sources of 
Information" section, which provides addresses 
and telephone numbers for use in obtaining 
specifics on consumer activities, contracts and 
grants, employment, publications and films, and 
many other areas of citizen interest. The Manual 
also includes comprehensive name and 
agency/subject indexes. 

Of significant historical interest is Appendix C, 
which lists the agencies and functions of the 
Federal Government abolished, transferred, or 
changed in name subsequent to March 4, 1933. 

The Manual is published by the Office of the 
Federal Register, National Archives and Records 
Administration. 

$21.00 per copy 

A wy iiic wiiicc ui iiic ^ ^ r 2 ^ ; 

Archives and Records W 1 I 

Superintendent of Documents Publication Order Form 

, ., . „ , (Signature) 

4. Mail To: Superintendent of Documents, Government Printing Office, Washington, DC 20402-9325 

The United States 
Government Manual 

(Street address) 

(City, State. ZIP Code) 

[_1_ 

Thank you for your order! 

_ copies of THE UNITED STATES GOVERNMENT MANUAL, 1990/91 at $21.00 per 
copy. S/N 069-000-00033-9. 

1. The total cost of my order is $_(International customers please add 25%). All prices include regular 
domestic postage and handling and are good through 5/91. After this date, please call Order and Information 
Desk at 202-783-3238 to verify prices. 
Please Type or Print 3- Please choose method of payment: 

2. -- n Check payable to the Superintendent of Documents 
(Company p«nn,n,( m,m„ p nTTITTI-H 

(Additional address/attention line) Q VISA, or MasterCard Account 

(Credit card expiration date) 

Order processing code: *6901 

To fax your orders and inquiries. 202-275-2529 

□ YES, please send me the following indicated publication 

Charge your order. ^ 
It’s easy! I!* 



i;.Kys|s»SS-e 

New Publication 
List of CFR Sections 
Affected 
1973-1985 

A Research Guide 
These four volumes contain a compilation of the “List of 
CFR Sections Affected (LSA)" for the years 1973 through 
1985. Reference to these tables will enable the user to 
find the precise text of CFR provisions which were in 
force and effect on any given date during the period 
covered. 

Volume I (Titles 1 thru 16).$27.00 
Stock Number 069-000-00029-1 

Volume II (Titles 17 thru 27).$25.00 
Stock Number 069-000 00030-4 

Volume III (Titles 28 thru 41).$28.00 
Stock Number 069-000-00031-2 

^ Volume IV (Titles 42 thru 50).$25.00 
Stock Number 069-000-00032-1 

Superintendent of Documents Publications Order Form 

^6962“ 
Please Type or Print (Form is aligned for typewriter use.) T'* y®‘“‘ orders and inquiries-(202) 275-252f 

Prices include regular domestic postage and handling and are good through 7/91. After this date, please call Order and 
Information Desk at 202-783-3238 to verify prices. International customers please add 25%. 

Stock Number 

021-602-00001-9 

Title 

-Bestselling Government Books 

Price 
Each 

Ibtal 
Price 

FREE FREE 

(Company or personal name) 

(Additional addiess/attentioo line) 

(Street address) 

(City, State, ZIP Code) 

{_}_ 
(Daytime phone iiKluding area code) 

Mafl lb: Superintendent of Documents 
G<n«nunent Printing Office 

^bshington, DC 20402-9325 

(Please type or print) 

Total for Publications j_| 

Please Choose Method of Payment: 

I I Check payable to the Superintendent of Documents 

IZ] GPO Deposit Account ni'f rrn-n 
im VISA or MasterCard Account 

(Credit card expiration date) M order! 

(Signature) 
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