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So mucH has, of late years., heen written on the
subject of Hindu Law, that any addition to the
information already communicated, may at first
sight bhe regarded as altogether superfluous.  In
Bengal, there has been recently published a work
entitled Considerations on Hindu Law as current in
that province ; besides which, the stock of report-
cd Cases, involving questions connected with that
law, has bLeen very considerably avgmented. In
the publication called the Elements of Hindu Law,
we find a sketch of the jurispradence in question,
Conformably to the system in forece at Madras, to-
gether with an Appendix, containing the replies of
the Puandits, (or as they have peen termed by the
Compiler, the responsa prudentum.) with reference
to cases actually brought under litigation in the
several civil courts subordinate to that presidency ;
while the Reports of Cases decided i the Sudder

Adawlut at Bombay, and a work published at the
B
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same presidency under the appellation of a Sum-
mary of Hindu Law, have afforded valuable infor-
mation regarding the laws and customs of the Hin-
du population on that side of India. There still,
however, remained a desideratum, which T have
here endeavoured to supply. 1t still remained to
state the Law, and its varicties as current througzh-
out the extensive territories subject to the Presi-
dency of Bengal, and to furnish a collection of pre-
cedents of points already determined, which might
serve as a safe, because an uninterested, guide, to
the correct decision of future and similar ques-

tions.

“Ifbooks and laws,” observed Dean Swift, ¢ con-
tinue to increase as they have done for fifty years
past, Jam in some concern for future ages, how any
man will be learned, or any man a lawyer*.” Such
a complaint could not with justice be made of pub-
lications relating to the Hindu law, or of that law
itself, to which there have been no modern additions,
and our knowledge of which may be said to be as yet

in its infancy. 1t isnot likely that works on this sub-

* Thoughts on various Suhjects.
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ject will ever attain to an overwhelming number.
Few men have leisure to become acquainted with
the law in an English dress, and still fewer to
study it in the original. The civil functionaries
of this country, from the first moment of their
cntry into public life, for the most part find their
time and attention so completely absorbed in the
discharge of their indispensable and current offi-
cial duties, as to render it hopeless for them to at-
tempt to acquire a knowledge of those laws which
they are bound to administer. In such a state of
things, it must be admitted, that any information
which may be turned to account in practice, can-
not but be eminently useful—mnor does there appear
to be any better method of solving jpdicial doubts,
than by resorting to decisions already passed, the
accuracy of which may generally be admitted, and

the impartiality of which can never be denied.

1t hasbeen my object in this work, to fix doubtful
poiuts regarding which a contrariety of opinion
has hitherto prevailed ; and passages from the
publications above alluded to have nct unfre-
quently been cited in corroboration of the doctrines
which 1 have adopted. Though I have satisfied

myself, 1 am aware it by no means follows that



.

1v PRELIMINARY REMARKS.

others should be convinced with the same facility :
but it is certainly true, that questions of the high-
est importance, and which are of every-day occur-
rence, should be finally determined in one way or
another. The mode is nothing :—the determina-
tion is every thing. It matters little, for instance, to
the community at large, whether a father shall be
beld to have the right of conferring his ancestral
real property on one son, to the exclusion of the
rest ; but it is of the highest importance to every
member of the community, that the rights and pri-
vileges of each should, as far as practicable, be
defined and established.

I appreherd that the Hindu law, in its pure
and original state, does not furnish many instances
of uncertainty or confusion. The speculations of
commentators have done much to unsettle it, and
the venality of the Pundits has done more. It
was remarked by Paley, that‘‘ after all the certainty
and rest that can be given to points of law, either
by the interposition of the legislature or the autho-
rity of precedents, one principal source of disputa-
tions, and into which indeed the greater part of
legal controversies may be resolved, will remain
still, namely, the competition of opposite analo-
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gies*.” But this source of uncertainty should not

exist in the system here treated of. The Pundits
are called upon, not in the character of advocates
to urge different analogies, but as faithful exposi-
tors of existing written law with relation to simple
facts distinctly stated. There is not any conten-
tion of the bar in such matters, and there ought not
to be the exercise of any ingenuity. It may seem
harsh and unjust to pass an indiscriminate censure
upon any body of men: but while 1 admit, that
therc are not wantingamong them individuals of un-
impeachable honesty and profound erudition, I am
still of opinion, that to the Pundits is chiefly attri-
butable the perplexity of the system which it is their
province to expound. The difficulty of detection
is tempting ; and, where the law is perverted, the per-
version is seldom so glaring as to admit of exposure
by superficial inquiry. Authorities are frequently
cited in support of a particular doctrine, which are
indced genuine passages of law, but applicable to a
question wholly different from the subject matter.
Again, authorities may be cited, which are both ge-
nuine and applicable to the identical subject treated

of, but which are of no weight in the particular

* Moral Philosophy, Book VI. Chap. 8.
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province whose doctrine should have been adopted.
Further facility for evasion is gained by the confu-
sion between natural and civil obligations. This is
the case in the Hindu law, especially as it obtains in
the province of Bengal. It by no means follows,
that because an act has been prohibited, it should
therefore be considered as illegal. The distinction
between the véinculum juris and the vinculum pudo-
7is is not always discernible. That this should be
the case, in a system containing so much of ethical
ingredients, is not to be wondered at ; but the prin-
ciple of legalizing a breach of positive prohibitions,
has been carried much further than could have
been contemplated by the legislator. Every man
is declared to be master of his own acquisitions.
This is a. maxim of law : but in the distribution of
it, he should not shew an undue preference to any
individual member of his family. This is a precept
of morality. By infringing the latter, the force of
the former is not destroyed : consequently the un-
due preference in this case is not repugnant to law.
But, on the other hand, a father and son have equal
right to ancestral real property. This also is a
maxim of law : and if an undue preference be shewn
in the disposition of this species of property, such
act is not only at variance with the moral precept,
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but is repugnant to the positive law. 1t has never-
theless been contended, as will be more fully
shewn in the body of this work, that such act, if
done, must be considered as legal to all intents and
purposes. This question has been discussed at some
length in the present compilation : and though it
is not to be expected that the conclusions I have
formed in this and other instances should be consi-
dered as infallible guides, yet the grounds whereon
they rest have been severally given, which may
tend to shew whether they should be acquiesced in
or rejected. I may however be permitted to add,
that these conclusions have not been arrived at
without consulting books, and having recourse to

the best available living authorities.

By Section 15, Regulation 1V. 1793, re-enacted
for Benares and the Upper Provinces by Regula-
tion VI1IIL. of 1795, §. 3, and Regulation III. of
1803, §. 16, it is provided, thati suits regarding
succession, inheritance, marriage, and caste, and all
religious usages and institutions, the Hindu laws
with regard to Hindus, are to be considered as the
general rules by which the judges are to form their
decisions. Questions connected with the two first-
mentioned points are frequently litigated in the
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established courts, while those originating in the
last-mentioned sources of contention are for the
most part adjusted by reference to private arbi-
tration. These subjects have, therefore, been but
slightly adverted to in the following pages, design-
ed as the work is solely for the purpose of practical
utility. The provision in the enactments above
cited would appear to exclude cases of contract,
evidence, and other miscellaneous miatters ; but
there may be questions incidentally involving these
topics, and they may be so interwoven with cascs
which it is the duty of the courts to decide agree-
ably to the Hindu law, that attention to the prin-
ciples of the one may be cssential to the due adju-
dication of the other. For instance, in a claim of
inheritance, the defendant may plead a title by
purchase, and the question will then arise as to how
far the ancestor was at liberty to contract. So also
in a case of dispyted marriage, it may be a question
as to how far the witnesses adduced in support of
its validity may be considered competent or other-
wise. This will involve some consideration of the
law of evidence.

Ancient laws, pronounced to be obsolete in the
present age, 1 have purposely omitted the mention
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of ; such as the doctrines relative to the various de-
scriptions of subsidiary sons, and those respecting
the rights of sons by mothers of different classes,
only three kinds of adoption being permitted or prac-
tised in the present age, and marriage with females
of a different tribe being prohibited. The subjects
discussed in this work are those of Inheritance,
Partition, Marriage, Adoption, Minority, Slavery,
Contracts (including Debt, Gift, and Sale), and Ju-

dicial Proceedings, being a translation of an extract
from the Vyavahdaramdairica Prulkurn of the Mitdc-
sharé,including the Law of Evidence and Pleading.
A considerable portion of this, especially the chapter

on Ordeals, might perhaps have been omitted with-
out material detriment to the utility of the work 3
but I was induced to add it for the gratification of
curlosity, no entire version having yet been made,
to my knowledge, of this topic of Hirndu jurispru-

dence. On their Law of Bailments 1 havenot deem-

ed it necessary to touch, as that subject has been
amply discussed in the Digest translated by Mr.
Colebrooke, and epitomes of the same are contained
in the Considerations on the Hindu Law as cur-
rent in Bengal, as well as in the work entitled
¢« Elements of Hindu Law.”

VOL. I. c
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It will be conceded, 1 imagine, that the rulesaffec-
ting succession are clear, simple, and copious; that
provision is made for almost every case that can
possiblyarise; and, making allowance for the difler-
ent opinions which prevail in the different schools,
and for a few disagreements among authors of the
same school on points of minor importance, that
there can be but little room for hesitation, when a
question respecting inheritance is litigated, and lit-
tle reason to apprehend that an erroneous conclu-
sion may be arrived at. In all codes, however,
there must be some omissions which can only be
supplied by analogy. From this defect the Hindu
law cannot be expected to be altogether exempt.
Where such cases occur, they doubtless furnish am-
ple food for ingenuity ; though in the course of my
experience, 1 have met with but few instances of
the kind, and still fewer in which there could be
any legitimate or reasonable ground to doubt as to
which side of the argument the preference should
be assigned. I will illustrate my meaning by men-
tioning a case in point, in which, though there is
more to be said on both sides than in most others
of a similar nature, there can be but little doubt as
to the doctrine which should be preferred. A man
dies childless, leaving three widows him surviving.
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He gives permission to one of them to adopt a son
after his death, which is done accordingly. The
adopted son dies, also childless, leaving the three
widows aforesaid him surviving. Now the ques-
tion is, to whom, on the death of such adopted son,
will the property go? Should it be taken entirely
by the widow who made the adoption, or should
it be divided equally among the three widows?
The law is silent as to this particular case; and
those who contend that the property should be
taken by the single widow, do so on the ground
that although, had there been no adoption, the three
widows would have been entitled to equal shares,
and although, had the childless husband adopted
the boy during his lifetiine, he could not have se-
lected for him as adopting mother one of his three
wives and excluded the others from all maternal
relation, yet that a boy having been adopted after
the death of the husband, the estate to which he
succeeded belongs of right to the widow who re-
ceived him in adoption, to the exclusion of the
other two, who can be considered in the light of
step-mothers only. This reason seems plausible
enough, but it is not the law, The three widows
of the same man are held to be, in a legal point of
view, one and the same individual. The widow to
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whom the permission was given may indeed have
the privilege of selecting the boy to be adopted ;
but the adoption being once made, he necessarily
holds the same relation to all the three widows of
his adopting father. T here merely allude to the rights
and privileges accruing to the single widow from
the simple fact of her having made the adoption,
independently of any intention expressed or im-
plied by the deceased, that such widow alone
should be considered as the mother of the adopted
child. If he declared this explicitly, the case would
be different ; or if such may be reasonably gathered
to have been his intention, from some unequivocal
indication of his will that his other wives should
have no concern with the adoption. But the sim-
ple fact of his having commissioned any one of the
three to select the boy, cannot be considered as
sufficient to deprive the two others of their mater-
nal rights, or to debar them from taking the shares
to which they would have succeeded had no adop-
tion taken place. Another case in point is that of
a man dying survived by three widows, who take his
property and divide it among themselves, each
taking a third. On the death of one of them, who
is entitled to succeed to her property, the other
widows, or the heirs male of her husband? The
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law is silent as to this point also. It is true that
the law ordains the succession of the husband’s
heirs after the widow ; but this rule does not con-
template the existence of other widows, and the
weight' of it is counterbalanced by another, which
prescribes that the widow shall take the entire pro-
perty, to the exclusion of the heirs of the husband ;
and, consequently, on the death of the first widow,
the second and third take the share of which she
ﬂied possessed, and, on the death of the second, the
entire property will devolve on the third ; nor have
the husband’s heirs any legal claim until after her
death. This proceeds upon the principle above
mentioned, that all the three widows of the same
man are held to be, in a legal point of view, one
and the same individual. Cases of this descrip-
tion might here be infinitely multiplied, but the
foregoing will suffice for the present.

The Hindu law of partition contains one ano-
maly, which would at first sight appear unjust and
absurd. I allude to that rule which entitles an
idle brother to claim a share of the acquisitions of
his industrious brethren,—the drone to participate
in the labours of the hive. But when the peculiar
constitution of the Hindu society is considered,
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this provision will not be found to be altogether
repugnant to justice or to reason. NNo respecta-
ble Hindu would travel in quest of employment
without providing sufficient protection for the
females of his family ; and the individual usually
selected for this purpose is one of the brethren,
who resides without any active employment in the
family house, while the rest go in quest of ser-
vice, and not unfrequently amass immense wealth,
while the brother left behind has not advanced one
step from his original state of poverty. But it
would be hard to deny him a share of the good
fortune which had attended his brethren, since it
is evident, that unless some one had performed the
part he undertook, they could not have acquired
the wealth ; and he may, therefore, be fairly held to
have contributed his aid towards the acquisition.
It might also be affirmed, that had he engaged ina
more active occupation, the same success would
also have attended his endeavours. Where the
patrimony has been used (however slight the use
of it may have been) in making the acquisition, an
idle brother, though not engaged in domestic du-
ties, is entitled to participate likewise ; but even in
this provision there is reason. It could not be af-
firmed with certainty, that the same sum extracted



PRELIMINARY REMARKS. XV

from the original stock might not have been turned
to so good an account by him who had not, as by
him who had expended it. The sum so expended
was the root and origin of the subsequent acquisi-
tion ; and, as to its amount, it would obviously be
impracticable to define what should, and what
should not be considered to constitute the use of
the patrimony.

Questions connected with the connubial state
are, as I before observed, but rarely brought into
the courts of judicature under this presidency. I
have, therefore, refrained from expatiating on the
subject. It can but rarely, if at all, in any of its
bearings, form a topic of legal controversy. To
those who are desirous of more full and particular
information relative ‘to this branch of Hindu eco-
nomy, the labours of Ward may safely be recom-
mended, as combining minuteness with accuracy in

an eminent degree.

The law regarding adoption is deserving of the
most serious and attentive consideration, as there is
perhaps no topic of Hindu jurisprudence more sur-
rounded by doubts and difficulties. Some of these
I have endeavoured to clear up and remove ; and if I
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have betrayed too much confidence in the atiempt,
I can only plead in excuse, that to speak dubi-
ously where I had brought my own mind to convic-
tion, would have defeated the object I had in view.
Reduction to certainty, or to a point as nearly ap-
proaching to it as practicable in the absence of posi-
tive demonstrati(;n, was that object ; but it will be
for others to judge, having the evidence and the
conclusion before them, whether the latter is con-
sistent with the former. In all essential matters, it
will be seen that the law of adoption among the
Hindus assimilates closely to that which prevailed
among the Athenians and the Romans. The points
regarding which, in modern practice, the greatest
disagreement has been evinced, are those relative to
the proper age for adoption, the succession of the
son adopted to the property of his adopting father’s
collateral relations, and the legality or otherwise of

two successive adoptions.

In the case of mino#$, the Hindu legislature does
not appear to have made any express provision
against the rapacity of those interested in outiiving
them; but it was probably considered, that by con-
stituting the sovereign power the legal guardian of
all infants, and by declaring them exempt from lia-
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bility of whatever description, durante minoritate,
sufficient safeguards had been established ; that by
the first would have been secured wisdom and cau-
tion in the selection of an immediate protector for
the person and property of the minor ; and that by
the second all pretence for the invasion of his in-

terests would be removed.

I have not thought it requisite to discuss at much
length the doctrinc of slavery among the Hindus:
but since hazarding a few observations on that
topic, 1 have looked into Puffendorf's Disquisition
on despotical Power*, and find that he traces the
origin of all servitude to contract. He observes,
that < in the early ages of the world, when men be-
gan to quit their primitive plainness and simplici-
ty, to cultivate the method of living, and to enlarge
their fortunes and possessions, itis very likely the
wiser and richer sort invited those of less parts and
less wealth, to assist them in their business for hire.
Afterwards, when both parties found their benefit in
this way of proceeding, the meaner tribes were by
degrees persuaded to join themselves perpetual

members to the families of the greater,” &c. He

* Book vi. Ch. 3.
VOL. I. D
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then proceeds to argue, that ‘ the convenience of
discharging inferior offices and labours by the hands
of others being thus found out, in succeeding times,
when wars grew pregnant in the world, it passed by
degrees into a custom, to indulge captives with
life and corporal liberty, upon condition that they
should yield perpetual service to the conqueror.”
In this respect the learned jurist (as he himself ad-
mits) differs from many other high authorities ; but
it matters little whether slavery had its origin in
war or in peace. We know, at all events, that in
proportion to the progress of the arts of peace, the
evils of war are mitigated, and that it is only amony
the most uncivilized nations of the present day that
success in war i1s considered as a just reason for

making slaves of the captives.

Contracts are not required by the Regulations
to be interpreted conformably to the principles of
Hindu law, though it must occasionally so happen
that a reference to this branch of jurisprudence will
be found necessary ‘gr the adjustment of a dispute
connected with the law of inheritance. In the chap-
ter on minority,allusion is made to a case illustrative
of this fact. In the case adverted to, the mother of
a minor had sold his paternal landed property, with
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a view to liquidate a debt which had been contrac-
ted by his father. On suit to set aside the sale, and to
recover the estate in virtue of the right of inheri-
tance, it became necessary to determine, in the first
instance, how far the widow was competent to con-
tract, under all the circumstances ofthe transaction;
and the determination of this question obviously de-
pended on the law by which the transferred estate
was governed. The necessity of conforming to the
Hindu law of contracts, had it been enjoined as the
rule of decision in all their dealings, would not,
perhaps, have furnished just cause of regret. The
Supreme Court is required to administer justice to
the Hindus in matters of contract agreeably to their
laws and usages ; and it has been remarked by one
of the Judges of that Court*, who had devoted no
small portion of his time to the study of their code,
and who was not by any means disposed to view it
generally in a favourable light, that ‘¢ if a prevalence
of common sense is to be discovered in the laws of
the Hindus, it must be sou@t for in that portion
of them, containing the preceptsby which dealings

between one man and another are to be regulated.”

* The author of the Considerations on Hindu Law as current in
Bengal.
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Of the version from the Mitdicshard containing
the Hindu doctrine relative to judicial proceedings,
it remains to speak. Detached portions of this
translation have already appearedin the work enti-
tled, ¢« Considerations on Hindu Law,” but T deem-
ed it advisable to present the whole to the Euro-
pean reader in a connected form on this occasion,
It will readily be perceived, that the forms of admi-
nistering civil justice were primitive, and compen-
dious enough. Perspicuity and precision are con-
tinually enjoined in the pleadings, and litigation
appears to have been atitended with no expense.
We have no means of ascertaining whether the ope-
ration of the syétem was efficient, but it probably
sufficed for a population to whom the distinctions
and refinements of commerce were unknown, and
who appear to have neveradvancedbeyonda certain
point of civilization. There must always be a close
analogy between the state of a society and its laws.
Where the one is neither artificial nor progressive,
the other, as a natural consequence, will be simple
and stationary. This is accordingly the case with
the Hindus. For ages their national condition has
undergone no change, and for ages their national
code has continued undisturbed by reform or modifi-
cation. The trial by ordeal, termed the Divia Pru-
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manum, which may be translated Judicium Dei,
forms a very prominent part of the system ; but in
this the Hindus are by no means peculiar, the pur-
gation by ordeal seeming, as remarked by Black-
stone, to have been very ancient and very universal
in the times of superstitious barbarity. Throughout
the whole of the cll;ti)ter on judicial proceedings, it
would not be difficult to trace analogies between the
Hindu, and more eulightened codes of jurispru-
dence ; but 1 do not possess sufficient gualifications
for the task, nor would the result be profitable, even
were it well executed. 1 have, therefore, contented
myself with noting such as obviously suggested
themselves to me while engaged in the version of

the original.

There may be said to exist in the present day
five distinct schools of Hindu law, which differ
more or less from each other. They may be termed
the schools of Bengal, of Benares, of Mithil4,
of the Dekhan, and of the Mahrattas. The oriyi-
nal Smritis are of course common to all, but they
cach assign the preference to particular com-
mentators and scholiasts. In Bengal, the works
chiefly followed are the Ddyabhiga of Jimutava-
hana, the Ddyatatwa by Raghunandana, the Vya-
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vahdaratatwa by the same author, the Subodhini, a
commentary on the Ddyabhiga by Sricrishna Tar-
cdlancara, the commentary on the same by Achdr-
Jia Chintamani, the Dayacramasangraha of Sri-
criskhna, and the compilations termed the Vyavas-
tharnava, the Vivddarnavasetu, and the Vivida-
bhangdrrnava. In Benares, the preference is shewn
to the Miticshard of Vinydneswara, and its com-
mentary by Veercshwara Dhatta and Dalam-
bhatta ; the Veeramitrodaya Ly Mitramisra; the
Parasuramadhava, and the Vyavahdiramadhava. In
Mithil4, respect is paid chiefly to the following au-
thorities :—the Vivddachintimani and Vyavahdra-
chintédmant by Vachaspatimisra, the Vivadarat-
ndcara by Chandeswara, the Madanaparijata by
Madanopadlyaya, the Dwaitaparisishta by Kesha-
ba Misra, the Smritisira and Smritisamoochaya
by Hurindthopadhyiya, and the Vividachandra by
Misroo Misra. The Miticshard, the Smritichandri-
cd, the Madhaveeya, and the Suraswativilisa are the
works of paramount authority in the territories de-
pendant on the government of Madras*; while the
authorities chiefly referred to on the Bombay side
are, (besides thetext books of Menu and Y §jnyawal-

* See preface to Elem. Hin. Law, p. 14.
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cya,) the Vyavahdiramayic'ha, the Nirnayasindhoo,
the Hemadrce, the Vyavahdrakoustoobha, and the
Parasurimadhavat. 1 do not mean to affirm that
these are the only works of paramount importance
recognized in the respective schools ; but they are
most frequently referred to ; they are sufficient to
solve the ordinary legal questions which arise; and
suspicion may justly be excited, where an exposi-
tion of law is supported by citations from more
recondite authorities. In questions relative to
the law of adoption, the Dattacamimdinsa and
Duattacachandricd are equally respected all over
India ; and where they differ, the doctrine of the
latter is adhered to in Bengal and by the southern
jurists, while the former is held to be the infallible

guide in the provinces of Mithila and Benares.

The Precedents contained in the second volume
have been selected from an enormous mass of crude
materials. When it is mentioned, that I have
examined every opinion that has been delivered in
every court of judicature subordinate to the presi-
dency of Bengal fromthe year 1811 up to the present
day, it may be a matter of wonder, that the selec-

¥ See preface to Summary of Hindu Law, p. 5.
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tions are not more numerous and more valuable.
But the task of rejection has been found very labo-
rious ; at least nine-tenths of the opinions were as-
certained, on examination, to be erroneous, doubt-
ful, unsupported by proof, or otherwise unfit for
publication ; while, in not a few instances, the
nature of the case itself was involved in obscurity,
from the circumstance of the reply alone being
forth-coming ; the whole record of the case having
been made over to the law officer,with a view toen-
able him to find out, and report the law upon, the
point or points at issue between the parties. The
admitted opinions have been carefully examined ;
and they will, it is hoped, be in general found to
have at least the merit of accuracy.



PRINCIPLES

OF

BINDU AW,

e i L S

CHAPTER 1.
-@Of Proprictary Wight,

PROPERTY, according to the Hindu law, is of four descrip -
tions, real, personal, ancestral, and acquired. T use the terms
real and personal in preference to the terms moveable and
immoveable, because, although the latter words would fur-
nish a more strict translation of the expressions in the origi-
nal, yet the Hindu law classes amongst {hings>immoveable,
property which is of an opposite nature, such as slaves and
corrodies, or assignments on land*. In a work of this kind,
intended solely for the purpose of practical utility, it would
be useless to attemptany inquiry as to the origin of the right
of property according to the notions of the Hindus, or as to
the nuture of the tenures of real property in India. The vari-
ous modes of acquisition, as occupancy, birth, gift, purchase,
and the like, have been detailed and commented on with all
the elaborate minuteness peculiar to the Hindu juristst. It

* Jim. Va. cited in Dig. vol. iii. page 34.

+ Is property included in the seven categories, substance and the
rest, or is it distinct therefrom ? Jaganndtha in the Digest, vol. ii. page
506: and ownership, in his opinion, following the Nydya doctrine, ¢ is
a relation between cause and effect, attached to the owner who is pre-
dicated, of particular substances, and subsisting in the substance by cone
nexion with the predicable.”
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seems sufficient here to inquire into the nature of that pro-
perty which is created by birth, for to this source must
be traced all the impediments which exist to alienation;
a man without heirs having an absolute and uncontrolled
dominion over his property, by whatever means acquired.
That an indefeasible, inchoate right is created by birth,
seems to be universally admitted, though much argumenta-
*tive discussion has been used to establish that this alone is
not sufficient to create proprietary right. The most appro-
ved conclusion appears to be,that the inchoate right arising
from birth, and the relinquishment by the occupant (whether
effected by death or otherwise,) conjointly create this right,
the inchoate right which previously existed becoming per-
fected by the removal of the obstacle®; that is, by the death
of the owner (natural or civil), or his voluntary abandon-
ment+. In ancestral real property, the right is always limi-
ted ; and the sons, grandsons, and great-grandsons of the oc-
cupant, supposing them to be free from those defects, mental
or corporeal, which are held o defeat the right of inheritance?,
are declared to possess an interest i such property equal to

* Sricrishna, cited in the Digest, vol. ii. page 517.

+ The fact of the ancestor being missing for a period exceeding
twelve years, constitutes a legal title to succession on the part of the
heirs. This doctrine was recognized in a case decided by the Sudder
Dewanny Adawlut, on the 25th of April 1820 : Reports, vol. ii1. page 28,
wherein it was determined, that twelve years should be allowed for the
reappearance of a missing person, after which his death will be pre-
sumed: but some authorities maintain, that the period varies with re-
ference to the age of the missing person. See note to Case 7. vol.
ii. p. 9

1 Various diseases and various offences have been declared by the
Hindu legislators to be of such a nature as to disqualify for inheri
tance. It is problematical how far our courts would go in support of
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that of the occupant himself; so much so, that he is not at ,
liberty to alienate it, except under special and urgent cir-
cumstances, or to assign a larger share of it to one of his
descendants than to another*. With respect to personal pro-
perty of every description, whether ancestral or acquired,
and with respect to real property acquired or recovered by
the occupant, he is at liberty o make any alienation or dis-
tribution which he may think fit, subject only to spiritual
responsibility}. The property of the father being thus restrict-
ed in respect of ancestral real property, and wills and tes-
taments being wholly unknown to the Hindu law, it follows,
for the sake of consistency, that they must be wholly inope-
rative, and that their provisions must be set aside, where they
are at variance with the law; otherwise, a person would be
competent to make a disposition to take effect after his death,
to which he could not have given effect during his lifetimej.
A will is nothing more or less than “ the legal declaration
of a man’s intentions, which he wills to be performed after his

objections which must in some instances be deemed irrational preju-
dices. The only reported case in which the question has been agitated,
may be found in the Bengal Reports, pages 108 and 257, vol. ii.; and in
the Bombay Reports, page 411, vol. i. there is a case reported, in
which a widow’s claim to her husband’s estate was disallowed on ac-
count of her blindness. Fur an enumeration of the disqualifying causes,
see Digest of Hindu Law, page 298, vol. iii. and Elem. Hin. Law, App.
page 335 et seq. and the chap. vol. ii. treating of Exclusion from Inheri-
tance, to the note in which an enumeration of the several disqualifying
circumstances has been given. :

* Jaganndtha in Dig. vol. iii. page 45.

+ Vrihaspati, Dig. vol. ii. page 32. ‘

1 For a more full discussion of the righ! of a Hindu to make a will,
see Considerations on Hindu Law, p. 320, wherein the opinion of Mr.
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/ death:” but willing to do that which the law has prohibited,
/ cannot be held to bea legal declaration of a man s intentions.
There may be a gift in contemplation of death, but a will, in
the sense in which it is understood in the English law, is
wholly unknown to the Hindu system; and such gift can only

be held valid under the same circumstances as those uunder
which an ordinary gift would be considered valid. What may
not be done infer vives, may not be done by will. Of this
description is the unequal distribution of ancestral real pro-
perty. There are certain acts prohibited by the law, which,
however, if carried into effect, cannot, according to the law

of Bengal, be set aside, and which, though immoral, and (in
one sense of the word) illegal, cannot be held to be invalid.
For instance, a father, though declared to have absolute
power over property acquired by himself, is prohibitel
from making an unequal distribution of such property
among his sons, by preferring one or excluding another
without sufficient cause. This has been declared in the
Dadyabhdga to be a precept, not a positive law; and it is
therein laid down, that a gift or transfer under such cir-
Doctrine of cumstances is not null; “ for a fact canmnot be altered by a
:{mmd“" hundred texts.” There is nothing inconsistent in this, as
the doctrine is rather confirmatory of the texts which de-

Colebrooke is introduced, to which the do.ctrine here laid down is cone
formable. See also the case of Huree Bullubh Gungaram, v. Kesho«
ram Sheodas, Bombay Reports, vol. ii. page 6, in which the plea of a
will in opposition to the claims of heirs was treated as inadmissible, and
repugnant to the Hindu law, and the case of Sobharam Sumbhoodas,
v. Purmanund Bhaeechund, ibid. page 471; also the case of Musst.
Goolaub, v. Musst. Phool, vol. i. page 154 ; and that of Gungaram Vis«
wunath, v. Tappee Baee, ibid. page 372. and of Tooljaram Hurjeevun,
v, Hurbheram and anotker, ibid. 380 ; also App. Elem. Hin. Law,p. 9 ¢
passim, and p. 405 et éog.
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clare the absolute nature of the father’s power over such
property; but it has been held to extend to the legalizing
of an unequal distribution of ancestral real property, and
thereby interpreted in direct opposition to a positive law,
which declares the ownership of the father and the son to
be equal with respect to this description of property. But
it cannot legitimately bear such a construction. It cannot
be held to nullify an existing law, though it may be construed
as declaring a precept inoperative with reference to the
power expressly conferred by the law, or, in other words, to
signify that an act may be legally right, though morally ob-
jectionable. Thus a coparcener is prohibited from dispos-

ing of his own share of joint ancestral property ; and y

such an act, where the doctrine of the Mitdcshard pre-
vails, (which does not recognize any several right until
after partition, or the principle of factum valet,) would un-
doubtedly be both illegal and invalid. But according to
the Ddyabhdga, which recognizes this principle, and also
a several though unascertained right in each coparcener,
even before partition, a sale or other transfer under such
circurnastances would be valid and binding, as far as con-
cerned the share of the transferring party. In the case
of Bhowaneepershad Goh, versus Musst. Taramunee, it was
determined by the Sudder Dewanny Adawlut, that accor-
ding to the Hindu law as current in Bengal, a coparcener
may dispose of, by gift or otherwise, his own undivided
share of the ancestral landed property, notwithstanding he
may have a daughter and a daughter’s son living*; while in
the case of Nundram and others, it was determined that, ac-

* Sudder Dewanny Adawlut Reports, vol. iii. page 138. The same
doctrine was held in the case of Ramkunhai Rai and others, v. Bung-
chund Bunhoojea, ibid. 17, and the sulject is more fully discussed by
Mr. Colebrooke, in a note to vol. i. pp. 47 and 117.

To what
cases applica.
e.
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'cording to the law as current in Behar, a gift of joint un
divided property, whether real or personal, is not valid, ever
to the extent of the donor’s own share*. Iam aware tha
cases have been decided in opposition to the doctrine for
which I here contend. These I propose briefly to notice
The first on record is that of Rushiklal Dutt and Hurnau
Dutt, executors of the will of Mudunmohun Dutt, versu.
Cheytunchurn Dutt, cited by Sir Thomas Strange, ig hi
Elements of Hindu Law+. He states, that the case wat
decided about the year 1789 ; that the testator, a Hindu
the father of four sons, and possessed of property of botl
descriptions, ancestral and self-acquired, having provideo
for his eldest by appointment, and advanced to the three
younger ones in his life the means of their establishment,
thought proper to leave the whole of what he possessed tc
the two younger ones, to the disherison of the two elder, of
whom the second disputed the will : that on reference to the
pundits of the court, they affirmed the validity of the will,
their answers being short; and that Sir W. Jones and Sir
Robert Chambers concurred in this determination. The
author of the Elements adds: “ The ground with the
Pundils probably was (the Bengal maxim), that, how-
ever inconsistent the act with the ordinary rules of inhe-
ritance and the legal pretensions of the parties, being done,
its validity was unquestionable.” To this it can only be
answered, that the motives which actuated the pundits in
their exposition of the law, and the judges in their decision,
are avowedly stated on conjecture only; and that if such
motives are allowed to operate, there must be an end to all
law, the maxim of factum valet superseding every doctrine

* Case of Nundram and others, v. Kashee Pande and others, Sudder
Dewanny Adawlut Reports, vol. iii. page 232. The same doctrine was
held in the case of Ooman Dutt, v. Kunhia Singh, ibid. 144,

+ Paca 262.
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and legalizing every act. The particulars of the case not
having been stated, it cannot with safety be relied on as a
precedent.

The second case is that of Eshanchund Rai, versus Es-
horchund Rai, decided in the Sudder Dewanny Adawlut on
the 23d of February 1792*. In that case it was held,
that a gift, in the nature of a will, made by the zemindar
of Nuddea, settling the whole of his zemindaree on the eld-
est of his four sons, subject to a pecuniary provision for
the younger ones, was good. The Pundits are stated to
have assigned six reasons for this opinion, not one of which,
except the last, appears entitled to any weight. The last
reason assigned, namely, that a principality may lawfully
and properly be given to an eldest son, is doubtless correct,
and taking a zemindaree in the light of a principality, is
applicable, and would alone have sufficed to legalize the
transaction. A principality has indeed been enumerated
among things impartible. But with respect to the other
reasons assigned, they may be briefly replied to as fol-
lows. To the first, that, “ According to law, a present
made by a father to his son, through affection, shall not be
shaved by the brethren,” it may be objected, that this
relates to property other than ancestral, over which the
father is expressly declared to have control. To the second,
“That what has been acquired by any of the enumerated
lawful means, among which inheritance-is one, is a fit sub-
ject of gift,” that this supposes an acquisition in which no
other person is entitled to participate, and not the case ofan
ancestral estate, in which the right of the father and son has
been declared equal. To the third, “ That a coheir may dis-
pose of his own share of undivided property,” that his right

* Sudder Dewanny Adawlut Reports, vol. i. page 2.
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to do so is admitted; but this does not include his right to

alienate the shares of others. To the fourth, “ That although

a father be forbidden to give away lands, yet if he never-

theless do so, he merely sins, and the gift holds good,” that

the precept extends only to property over which the father

bas absolute authority, and canuot affect the law, which ex-

pressly declares him to have no greater interest than his son

in the ancestral estate. And to the fifth, “ That Raghunan-
dana in the Diyatatwa, restricting a father from giving
lands to one of his sons, but clothes and ornaments only, is
at variance with Jémutavakana, whose doctrine he espouses,
and who only says that aq”ather acts blameably in so doing,”

that no such variance in reality exists. In addition to the
above, it may be stated, that the suit in question was brought
by an uncle against bis nephew, to recover a portion of an
estate which had previously devolved entire on the hrother
of the claimant, and which, it appeared, had never been
divided*.

The third case is that of Ramkoomar Neaee Baclhesputee,
versus Kishenkinker Turk Bhoosun, decided by the Sudder
Dewanny Adawlut on the 24th of November 1812+. In
that case it was maintained, that the gift by a father of the
whole ancestral estate to one son, to the prejudice of the rest,
or even to a stranger, is a valid act, (although an immoral
one,) according to the doctrine received in Bengal. To refute
the opinion declared by the pundits on that occasion, it is
merely necessary to state the authorities quoted by them,
which would have been more applicable to the maintenance

of the opposite doctrine. The following were the authorities

* 8ee Appendix Elem. Hin. Law, page 437.
t Sudder Dewanny Adawlut Reports, vol. ii. page 42.
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cited in support of the above opinion. 1st. The text of Visk-
nu cited in the Didyabkdga : “ When a father separates his
sons from himself, his will regulates the division of his own
acquired wealth.” 2d. A quotation also from the Dayabkdga:
““ The father has ownership in gems, pearls, and other move-
ables, though inherited from the grandfather, and not re-
covered by him, just as in his own acquisitions ; and has
power to distribute them unequally; as Ydjnyawalcya
intimates: ¢ The father is master of the gems, pearls, and
corals, and of all (other moveable property); but neither
the father nor the grandfather is so.,of the whole immove-
able estate’ Since the grandfather is here mentioned, the
text must relate to his effects. By again saying, * all”
after specifying ¢ gems, pearls,” &ec. it is shown, that
the father has authority to make a gift or any similar
disposition of all effects, other than land, &c. but not of im-
moveables, a corrody, and chattels, (i. e. slaves;) since here
also it is said © the whole,” this prohibition forbids the gift
or other alienation of the whole, because (immoveable and
similar possessions are) means of supporting the family. For
the maintenance of the family is an indispensable obligation,
as Menu positively declares: ¢ The support of persons who
should be maintained, is the approved means of attaining
heaven : but hell is the man’s portion, if they suffer.” There-
fore (let a master of a family) carefully maintain them. The
prohibition is not against a donation or other transfer of a
small part, not incompatible with the support of the family:
for the insertion of the word ¢ whole’ would be unmeaning, (if
the gift of even a small part were forbidden.) The text of
Ydjnyawalcya cited in the Prayushchitta-vivek : < From
the non-performance of acts which are enjoined, from the com-
mission of acts which are declared to be criminal, and from
not exercising a control over the passions, a man incurs pu-
VOL. I. C
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nishment in the next world.” An examination of the autho-
rities above quoted, as given by the law officers in the case in
question, will make it evident that they are totally insufli-
cient for the support of the doctrine to which they were
intended to apply, -

The fourth case is that of Sham Singh, versus Must. Um-
raotee, decided in the Sudder Dewanny Adawlut onthe 28th
of July 1813*, on which occasion it was determined, that, by
the Hindu law as current in Mithild, a father cannot give away
the whole ancestral property to one son to the exclusion of
his other sons. The author of the Considerations on Hin-
du Law, commenting on this decision, infers that the Sud-
der Dewanny Adawhit would not have entertained any doubt
as to the validity of the gift, had it depended upon the law
as current in Bengal ; but there seems to beno other ground
for this inference than the erroneous doctrines laid down
in the two previously cited cases, together with the fact of
the parties having disputed as to which law should govern
the decision.

The fifth case is that of Bhowannychurn Bunhoojea, versus

- the Heirs of Ramkaunt Bunhoojea, which was decided in tlie
Sudder Dewanny Adawlut on the 27th of December 18164,

and in which case it was ruled, that an unequal distribution

made by a father among his sons of ancestral immoveable

property is illegal and invalid, as is also the unequal distri-

bution of property acquired by the father, and of moveable

ancestral property, if made under the influence of a motive

which is held in law to deprive a persoxi of the power to

* Sudder Dewanny Adawlut Reports, vol. ii. page 74.
+ Ibid. page 202.
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“make a distribution. The question as to the father’s power
was thoroughly investigated on this occasion. There being a
difference of opinion between the Pundits attached to the
Sudder Dewanny Adawlut, the following question was pro-
posed to the Pundits of the Supreme Court, Tarapershad and
Mrityoonjyee, to Nurahurree,Pundit of the Calcutta provincial
court, and Ramajya, a Pundit attached to the College of Fort
William: “ A person whose elder son is alive, makes a gift
to his younger, of all his property, moveable and immove-
able, ancestral and acquired. Is sucha gift valid, according
to the law authorities current in Bengal, or not ? and if it be
invalid, is it to be set aside ?”

The following answer, under the signatures of the four
Pundits above mentioned, was received to this reference:—
“If a father, whose elder son is alive, make a gift to his
younger, of all his acquired property, moveable and immove-
able, and of all the ancestral moveable property, the gift is
valid, but the donor acts sinfully. If during the lifetime of
an elder son, hemake a gift to his younger, of all the ances-
tral immoveable property, such gift is not valid. Hence, if
it have been made, it must be set aside. The learned have
agreed that it must be set aside, because sucha gift is @ for-
tiori invalid; in as much as he (a father) cannot even make
an unequal distribution among his sons of ancestral immove-
able property ; as he is not master of all; as he is required
by law, even against his own will, to make a distribution
among his sons of ancestral property not acquired by him-
self (i. c. not recovered); as he is incompetent to distribute
such property among his sons until the mother’s courses
have ceased, lest a son subsequently born should be de-
prived of his share; and as, while he has children living, Le
has no authority over the ancestral property.

c 2

AL
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- « Authorities in support of the above opinions.

1st. Visknu, cited in the Dayabhaga :—* His will regu-
lates the division of his own acquired wealth.” 2d. Ydj-
nyawalcya, cited in the Ddyabkdga :—* The father is
master of the gems, pearls, corals, and ofall other moveable
property.” 3d. Ddyabhdya:—- The father has ownership in
gems, pearls, and other moveables, though inherited from the
grandfather, and not recovered by him, just as inhis own ac-
quisitions.” 4th. Ddyabhdga :—* But not so, if it were immo-
veable property inherited from the grandfather, because they
have anequal right to it. The father hasnotin such case an un-
limited discretion.” Unlimited discretion is interpreted by
Sricrishna Tarcalancdra to signify a competency of disposal
at pleasure. Gth. Ddyabhdaga :— Since the circumstance of
the father being lord of all the wealthis stated as a reason,and
that cannot be in regard to the grandfather’s estate, an un-
equal distribution made by the father is lawful ouly in the
instance of his own acquired wealth.” Commentary of Sri-
crishna on the above texts:—* Although the father be in
truth lord of all the wealth inherited from ancestors, still the
right here meant is not merely ownership, but competency
for disposing of the wealth at pleasure; and the father has
not such full dominion over property aucestral.” 6th. Ddya-
bhdga :— If the father recover paternal wealth seized by
strangers, and not recovered by other sharers, nor by hisown
father, he shall not, unless willing, share it with his sons ; for
in fact it was acquired by him.” In this passage, Menu
and Vishnu declaring that “ he shall not, unless willing,
share it, because it was acquired by himself,” seem thereby
to intimate a partition amongst sons, even against the father’s
will, in the case of hereditary wealth uot acquired (that is,
recovered) by him. 7th, Diyabhdga :—* When the mother
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is past childbearing,” regards wealth inherited from the pa-
ternal grandfather. Since other children cannot be borne
by her when her courses have ceased, partition among sons
may then take place; still, however, by the choice of the
father. But if the hereditary estate were divided while she
continued to be capable of bearing children, those born sub-
sequently would be deprived of subsistence : neither would
that be right; for a text expresses : “ They who are born,
and they who are yet unbegotten, and they who are actually
in the womb, all rec':luire the means of support ; and the dis-
sipation of their hereditary maintenance is censured.” S87i-
crishna has interpreted “ the dissipation of hereditary main-
tenance” to signify, the being deprived ofa share in the an-
cestral wealth. Dwaitanirnaya:—* If there be offspring,
the parents have no authority over the ancestral wealth; and
from the declaration of their having no authority, any un-
authorized act committed by themisinvalid.” Text of Vij-
nyaneshwara, cited in the Medkatithi :—* Let the judge
declare void a sale without ownership, and a gift or pledge
unauthorized by the owner.” Tle term “ without owner-
ship,” intends incompetency of disposal at pleasure. Text
of Nareda :—“ That act which is done by an infant, or by
any person not possessing authority, must be considered as
not done. The learned in the law have so declared.”

I have given the above opinion, together with the authori-
ties cifed in its support, at full length, from its being appa-
rently the most satisfactory doctrine hitherto recorded on
the subject. By declaring void any illegal alienation of the
ancestral real property, it preserves the law from the impu-
tation of being a dead letter, and protects the son from be-
ing deprived by the caprice of the father, of that in which
the law has repeatedly and expressly declared them both to

13 .
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have equal ownership. The case of Ramkaunt is the latest
reported decision by the Sudder Dewanny Adawlut connect-
ed with the point in question. Various cases have been
citel by the author of the * Considerations®,” in which
wills made by Hindus have been upheld by the Supreme
Court, though at variance with the doctrine above laid down.
The will of rajah Nobkishen, who, although he had a be-
gotten and an adopted son, left an ancestral falook to the
sons of his brother, is perhaps the most remarkable of the
cases cited; but in this, as well as in most of the others,
the point of law was never touched upon, the parties hav-
ing joined issue on questions of fact. Upon the whele, I
conclude that the text of the Dédyabhdga, which is the
groundwork of all the doubts and perplexity that have been
raised on this question, canmerely be held to confer a legal
power of alienating property, where such power is not ex-
pressly taken away by some other text. Thus in Bengal, a
man may make an unequal distribution among his sons of
his personally acquired property, or of the ancestral move-
able property; because, though it has been enjoinedt to a
father not to distinguish one son ata partition made in his life-
time, nor on any account to exclude one from participation
without sufficient cause, yet, as it has been declared in ano-
ther place that the fatheris master of all moveable property,
and of his own acquisitions], the maxim that a fact cannot
be altered by an hundred texts here applics to legalize a dis-

- regard of the injunction, there being texts declaratory of

unlimited discretion, of equal authority with those which
condemn the praclice. In other parts of India, where the

* See the chapter on Wills, page 316 et passim.
+ Catydyana, cited in Dig. vol. ii. page 540.
1 Yijnyawalcya, 1bid. page 159,
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maxim in question does not obtain, the injunction applies in
its full force, and any prohibited alienation would be consi-
dered illegal*. The subject will be resumed in the chapter
treating of Partition.

* Elements of Hindu Law, vol. i. page 123, and Appendix, Chap.1st ;

and see Bombay Reports, pages 154, 372, and 380, vol. i. and pages 6
and 471, vol. ii.







CHAPTER IL

OF INHERITANCE.
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According to the Hindu law of inheritance, as it at present
exists, all legitimate soms, living in a state of union with
their father at the time of his death, succeed equally to his
property, real and personal, ancestral and acquired. In
former times, the right of primogeniture prevailed to a cer-
tain extent; but that, with other usages, has been abrogated
in the present or Cali age*. The right of representation is

* See the case of Taliwur Singh, versus Publwan Singh, Sudder De-
wanny Adawlut Reports, vol. iii. page 203, wherein a claim of primoge-
niture being preferred, it was determined that priority of birth does not
entitle to a larger portion. There is another decision on record (vol.
ii. page 116.) of a case in which there were sons by different wives,
and one party claimed that the estate should be distributed according
to the number of wives, without reference to the number of sons borne
by each, (a distribution technically termed Putnibhaya,) averring that
such had been the Koolachar, or immemorial usage of the family ; but
the Court determined that the distribution among them should be made,
not with reference to the mothers, but with reference to the number
of sons : being of opinion, that although, in cases of inheritance, Koola-
char, or family usage, has the prescriptive force of law ; yet"., to establish
Koolachar, it is n y that the usage have been ancient and invari-
able. See also the case of Bhyroochund Rai, versus Russoomunee, vol.
i. page 27, and the case of Sheo Buksh Sing, versus the Heirs of Fut«

VOL. I. D
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also admitted, as far as the great-grandson; and the grand-
son and great-grandson, the father of the one and the father
and grandfather of the other being dead, will take equal shares
with their uncle and grand-uncle respectively.- Indeed the
term putra, or son, has been held to signify, in its strict
acceptation, a grandson and great-grandson. An adopted
son is a substitute for a son of the body, where none such
exists, and is entitled to the same rights and privileges.
Among the sons of the Sudra tribe, anillegitimate son by a
slave girl takes with his legitimate brothers a half share ; and
where there are no sons (including sons’ sonsand grandsons),
but only the son of a daughter, he is considered as a coheir,
and takes an equal share*.

In default of sons, the grandsons inherit, in which case
they take per stirpes, the sons, however numerous, of one
son, taking no more than the sons, however few, of another sun.

In default of sons and grandsons, the great-grandsons
inherit; in which case they also take per stirpes, the sons,
however numerous, of one grandson, taking no more than
the sons, however few, of another grandson. They will
take the shares to which their respective fathers would
have been entitled, had they survived.

teh Sing, vol. ii. page 265. Seealso Elem. Hin. Law, App. page 288,
In the succession to principalities and large landed possessions, long
established Koolachar will have the effect of law, and convey the pro-
perty to one son to the exclusion of thc_e rest. It has been stated by
Mr. Colebrooke, in a note to the Digest, (vol. ii. page 119,) that the
great possessions called zemindarees in official language, are considered
by modern Hindu lawyers as tributary principalities.

* Mitac. Chap. 1. Sect. xii. §§ 1 and2.
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In default of sons, grandsons, and great-grandsons in the Of the widow.

male line, the inheritance descends lineally no farther, and the
widow inberits, according to the law as current in Bengal,
whether her late husband was separated, or was living as a
member of an undivided family; but according to other
schools, the widow succeeds to the inheritance in the former
case only ; an undivided brother being held to be the nextheir.
If there be more than one widow, their rights are equal®.
Much discussion has arisen repecting the nature of the tenure
by which a widow holds property that had devolved upon her
by the death of her kusband ; and certainly the law, in this
instance, as in many others, admits of great latitude of in-
terpretation. It is well known, that between the Bengal
and the other schools, there is a difference of opinion as to
the circumstances under which a widow has a right to suc-
ceed to the property of her deceased husband. By the law
as current in Bengal, as has been already observed, she is
entitled to succeed, whether the husband was living in a
state of union with, or separation from, his brethren. By
that of other schools, only where the husband was separated
from his brethren. So far, as to the right of succession, the
law is clear and indisputable, but to what she succeeds is not
so apparent. She has not an absolute proprietary right,
neither can she, in strictness, be called even a tenant for life :
for the law provides her successors, and restricts her use of
the property to very narrow limits. She cannot dispose of
the smallest part, except for necessary purposes, and certain
other objects particularly specified. It follows, then, that
she can be considered in no other light than as a holder in
trust for certain uses; so much so, that should she make
waste, they who have the reversionary interest have clearly

* 8ee Elem, Hin. Law, App. page 59.
D 2
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a right to restrain her from so doing. What constitutes
waste, however, must be determined by the circumstances
of each individual case. The law has not defined the limits
of her discretion with sufficient accuracy, and it was pre-
bably never in the contemplation of the legislator that the
widow should live apart from, and out of the personal control
of her hushand’s relatidns, or possess the ability to expend
more than they might deem right and proper. In assigning
a motive for the ordinance that a widow should succeed to
her husband, and at the same time that she should be depri-
ved of the advantages enjoyed by a tenant for life even, it
seems most consistent with probability that it originated in
a desire to secure, against all contingencies, a provision for
the helpless widow, and thereby prevent her from having
recourse to practices by which the fame and honour of the
family might be tarnished. By giving her a nominal proper-
ty, she acquires consideration and respectability, and by
making her the depositary of the wealth, she is guarded
against the neglect or cruelty of her husband’srclations. At
the same time, by limiting her power, a barrier is raised
against the effects of female improvidence and worldly in-
experience. This opinion receives corroboration from the
distinction which prevails in the Benares school, which may
be said to be the fountain and source of all Hindu law. By
the provisions of that code, where the brothers are united
with the deceased husband, and where consequently it is fair
to presume a spirit of friendship and cordiality, and there is
no reason to anticipate that the widow will be treated with
negléct by the brothers, she is declared to have no right of
succession. It is only where the family is divided, and
where there might consequently be reason to apprehend a
want of brotherly feeling, that the law deems it necessary to
interpose, and protect her interests. And it may be here ob-
served, that if a man die leaving more than one widow, (three
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widows, for instance,) the property is considered as vesting
in only one individual: thus, on the death of one or two of
the widows, the survivor or survivors take the property, and
no part vests in the other heirs of the husband until after
the death of all the widows.

According to the doctrine of the Smriti Chandricé, which
is of great and paramount authority in the south of India, a
widow, being the mother of daughters, takes her husband’s
property, both moveable and immoveable, where the family
is divided; but a childless widow takes only the moveable
property. Where there are two widows, one the mother of
daughters and the other childless, the former alone takes
the immoveable estate, and the moveable property is equally
divided between them.

In default of the widow, the daughter inherits, but neither
is her interest absolute. According to the doctrine of the
Bengal school, the unmarried daughteris first entitled to the
succession: if there be no maiden daughter, then the daugh-
ter who has, and the daughter who is likely to have male is-
sue, are together entitled to the succession;* and on failure of
either of them, the other takes the heritage. Under no cir-
cumstances can the daughters, who are either barren, or wi-
dows destitute of male issue, or the mothers of daughters
only, inherit the property.

* A distinction is made by Sricrishna, in his commentary on the Ddy-
abhiga, in respect of unmarried daughters. He is of opinion, that the
daughter who is not betrothed is first entitled to the inheritance, and
in her default the daughter who is betrothed; but this doctrine is not
concurred in by any other authority, anu the author of the Diyaruhasya
expressly impugns it as untenable.

2
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) D}i]stigction But there is a difference in the law, as it obtains in Bena-
. 2% res, on this point, that school holding that a maiden is in the

first instance entitled to the property ; failing her, that the
succession devolves on the married daughters who are indi-
gent, to the exclusion of the wealthy daughters; that, in
default of indigent daughters, the wealthy daughters are
competent to inherit; but no preference is given to a daugh-
ter who has or is likely to have maleissue, over a daughter
who is barren, or a childless widow.

Mi‘:ﬁ‘l‘ni: c;‘;gl. Accordi;lg to the law of Mithild, an unmarried daughter
is preferred to one who is married : failing her, married
‘daughters are entitled to the inheritance ; but there is no
distinction made among the married daughters ; and one who
is married, and has or is likely to have issue, is not prefer-
red to one who is widowed and barren ; nor is there any dis-
tinction made between indigence and wealth.

And where It may here be mentioned, that the above rule of succes-
the family is . . . . .
undivided. sion is applicable to Bengal in every possible case; but,

elsewhere, only where the family is divided : for according
to the doctrine of the Benares and other schools, even the
widow, to whom the daughter is postponed, can never inhe-
rit, where the family is in a state of union ; nor can the mother,
daughter, daughter’s son, or grandmother. The father’s
heirs in such case exclude them. But though the schools
differ on these points, they concur in opinion a§ to the manner
in which such property devolves on the daughter’s death, in
default of issue male. According to the law as received in
Benares and elsewhere, it does not go, asher Stridhun, to her
husband or other heir ; and, according to the law of Bengal
also, it reverts to her father’s heirs*. In the case of Raj-

* It has been asserted by the author of the Elements of Hindun
Law, page 161, that property, devolved on a daughter by inheritance
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chunder Das, versus Dhunmunee, it was determined, that
according to the Hindu law as current in Bengal, on the
death of 2 widow who had claimed her husband’s property,
her daughter will inherit, to the exclusion of her husband’s
brother, if the daughter have or is likely to have male issue :
and on her death without issue, her father’s brother will in-
herit, to the exclusion of her husband*. But a curious case
arose at Bombay+, involving the daughter’s right, which de-
serves mnotice in this place. Of two widows, one had two
sons, and the other a daughter. On the death of the latter
widow, it became a question who was to succeed to her
property, whether her daughter or the rival widow’s sons.
Various authorities were consulted, and they inclined to the
opivion. that the daughter was not entitled to succeed as
heir, in as much as property which had devolved on a widow,
reverts at her death to her husband’s heirs, among whom the
daughter would have ranked, in default only of her own
brothers.

According to the law of Bengal and Benares, the daugh-
ter's sons inherit, in default of the qualified daughters ; but the
right of daughters’ sons is not recognized by the Mithild
school.  Ifthere be sons of more than one daughter, they take
per capita, and not as the sons’ sons do per stirpes}. If

is clussed by the southern authorities as Stridhun, and descends accord-
ingly. The authority cited for this doctrine is to be found in that
part of the Miticshard treating of woman’s peculia:; property, and con-
sequently applies to the descent of that alone. I have not been able to
meet with any other.

* Sudder Dewanny Adawlut Reports, vol. iii. page 362.
+ Elem. Hindu Law, Appendix, p. 392.

1 The same author states, page 160, that  where such sons are nu-
merous, when they do take. they take per stirpes, and not per capita.

Y
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one of several daughters, who had, as maidens, succeeded to
their father’s property, die leaving sons and sisters or sisters’
sons, then, according to the law of Bengal, the sons alone take
the share to which their mother was entitled, to the exclusion
of the sisters and sisters’ sons*; and,if one of several daughters,
who had, as married women, succeeded their father, die leaving
sons, sisters, or sisters’ sons, according to the same law, the
sisters exclude the sons; and if there be no sister, the pro-
perty will be equally shared by her sons and her sisters’ sons.
This distinction does not seem to prevail any where but in
Bengal. The author of the Considerations on Hindu Law
has stated the following case :—* If there be three sisters who
succeed jointly to their father’s estate, A, B, and C, and sup-
posing A to die childless, and B and C to survive her. Suppo-
sing also B to have one son, and C to have three sons, and sup-
posing C to have died before A, and B to have survived
her; it is agreed, that upon the death of A, her estate will go
to B ; but whether on the death of B, it shall go to her only

But the reverse of this is proved by the authority cited in ivs favour,
Dig. vol. iii. page 501. Jagannitha there lays down the following rule:
¢ Again, if daughters’ sons be numerous, a distribution must be made.
In that case, if there be two sons of one daughter, and three of another,
five equal shares must be allotted : they shall not first divide the estate
in two parts, and afterwards allot one share to each son.” This prin«
ciple was maintained also in the case of Randhun Sein and others, v.
Kighenkaunt Sein and others, it being therein determined, that grand-
sons by different mothers claiming their maternal grandfather’s pro-
perty, take per capita, and not per stirpes; Sudder Dewanny Adawlut
Reports, vol. iii. p. 100.

® Conformably to this doctrine, 2 case which orginated in the zillah
court of Rungpore, was decided by the' Sudder Dewanny Adawlut, on
the 19th of April 1820,in which it was determined,(See Reports, vol. ii. p.
26,) that property inherited by a daughter goes at her death to herson
orgrandson, to the exclusion of her sister and sister’s son.
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son, or be divided between him and the three sons of C, is
vexata questio.” In this case, I apprehend, that if the pro-
perty had devolved on the daughters at the time they were
maidens, then on C’s death her property would go to her
three sons, and not to her sisters; but if they were married
at the time, it would go to her sisters; and on the deaih of A,
to B; and on the death of B, her son and the sonsof C would
take per capita, and this upon the general principle, that
property which had devolved on a daughter is taken at her
death by the leirs of her father, and not by the heirs of the
daughter, and the father’s heirs in this case are his daugh-
ters’ sons, who are entitled to equal shares®. Under no cir-
cumstances can a daughter’s son’s son or other descendant,
or her daughter or husband, inherit immediately from her the
property which devolved on her at her father’s death: such
property, according to the tenets of all the schools, will de-
volve on her father’s next heir, and will not go, as her S#ri-
dhun, to her own heir.

In default of daughters’ sons, the father inherits, accor-
ding to the law as current in Bengal; but according to
other schoolst, the mother succeeds to the exclusion of the
father.

In default of the father, the mother inherits. Her infe-
rest, however, is not absolute, and is of a nature similar
to that of the widow. In a case of property which had
devolved on a mother by the decease of her son, the law

* Jim. Vuh. in the Ddyabhiga, Chap. xi. Sec. 1. §§ 65. ii.—See
Case 5. Chap. Rights of Daughters, &c. vol. ii.

+ The different opinions on this point have been more fully stated in
the note to Case 14. Rights of Daughters, &c. vol. ii.

VOL. I E
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officers of the Sudder Dewanny Adawlut held, that the rules
concerning property devolving on a widow, equally affect
property devolving on a mother*. On her death, the pro-
perty devolves on the heirs of her son, and not on her heirs.

In default of father and mother, brothers inherit; first,
the uterine assaciated brethren; next the unassociated bre-
thren of the whole blood ; thirdly, the associated brethren of
the half blood; and fourthly, the unassociated brethren of
the half blood. The above order supposes that the deceas-
ed had only uterine or only half brothers, and that they were
either all united or all separated. But if a man die, leaving
an uterine brother separated, and an half brother associated
or reunited, these two will inherit the property in equal
shares. Sisters are not enumerated in the order of heirs.

In a case recenily decided in the Sudder Dewanny Adaw-
lut, a question arose as to the relative rights of a brother and
a brother’s son to succeed, on the death of a widow, 1o pro-
perty which had devolved onher at the death of her lusband,
they being the next heirs. The Pundits at first declared, that
a brother’s son (his father being dead) was entitled to inhe-
rit together with the brother. But this opinion was subse-
quently proved and admitted to be erroneous. In the suc-
cession to the estate of a grandfather, the right of representa-
tion unquestionably exists; thatisto say, the son of a deceas-
ed son inherits together with his uncle : not so in the case of
property left by a brother, the brother’s son being enumer-
ated in the order of heirs to a childless person’s estate after
the brother, and entitled to succeed only in default of the lat-

+ Case of Musst, Bijia Dibia, v. Unnapoorna Dibia, §. D. A. Reports,
vol. i. p. 164.
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ter. In the case in question, the deceased left two brothers
and a widow, and the widow succeeding, one of the brothers
died during the time she held possession. TFhe son of the
brother who so died claimed, on the death of the widow, to
inherit together with his uncle, and the fallacy of the opinion
which maintained the justice of his claim consisted in suppo-
sing, that on the death of the first brother the right of inheri-
tance of his other two surviving brothers immediately ac-
crued, and that the dormant right of the brother who died se-
condly was transmitted to his son. But, in point of fact, while
the widow survived, neither brother had even an inchoate
right to inherit the property, and consequenily the brother
who died during her lifetime could not have transmitted to
his son a right which never appertained to himself*.

In default of brothers, their sons inherit in the same order ;
but in regard to their succession, there is this peculiarity,
that if a brother’s sons, whose father died previously to the
devolation of the property, claim by right of representation,
they take per stirpes with their uncle, being in that case
grandsons inheriting with a son; but when the succession
devolves on the brothers’ sons alone as nephews, they take
per capita as daughters’ sons do. Inthe Subodhiniitis stated,
that the succession cannot, under any circumstances, take
place per capita, but this opinion is overruled. He maintains
also, that daughters of brothers inherit. In this opinion he
is joined by Nanda Pandita, but the doctrine is elsewhere
universally rejectedt.

* Case of Rooderchunder Chowdhry, v. Sumbheo Chunder Chowdhry,
Sudder Dewanny Adawlut Reports, vol. iii. page 106. The same doc«
trine was maintained in the case of Musst. Jymunee Dibia, versus Ram
joy Chowdhry. 1bid. 289,

4 See note to Mitdcshard, page 348.
E2
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If default of brothers’ sons, their grandsons inherit in the
same order, and in the same manner*, according to the law
as current in Bengal ; but the law of Benares, Mithila, and
other provinces, does not enumerate the brother’s grandson
in the order of heirs, and assigns to the paternal grandmo-
ther the place next to the brother’s son.

Thus far, with the exceptions above noticed, the several
schools concur as to the order of inkeritance ; but they differ
more considerahly with respect to-the remoter heirs, as will
be noticed hereafter.

In default of brothers grandsons, sisters sons inherit, ac-
cording to the law of Bengal ; but according to other schools,
the paternal grandmother, as above stated, is ranked next to
the brother’s son, and the sister’s son also is excluded from the
enumerated heirs. This point of law was established in a case
decidedby the Sudder Dewanny Adawlut, inwhich the suit be-
ingforthe landed estateof adeceased Hindu, situated in Bengal,
bythesonof hissisteragainst the son of his paternal uncle, it
was ruled, that according to the law of Bengal, the plaintiff
would be heir, but according to the law of Mithil4 the defen-
dani+.

There is a difference of opinion among different writers of
the Bengal school as to the whole and half blood ; some main-

* It may be here observed, however, that no re-union after scpara~
tion can take place with a grandson’s brother. Re-union can take
place only with the three following relations : the father, the brother,
and the paternal uncle. 7rihaspati, cited in the Diyabhdya, Chap. xi.
Sec. 1. §§ 30.

+ Case of Rajchunder Narain, v. Goculchunder Goh, 8. D. A. Reports,
vol. i. page 43. See also Case 6. page 125, vol. i.
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taining that an uterine sister’s son excludes the son of a
sister of the half blood : but according to the most ap-
proved authorities, there should be no distinction. A sis-

ter's daughter is no where enumerated in the order of
heirs*.

In default of sisters’ sons, the inheritance is thus continu-
ed, agreeably to the doctrine of the Bengal school, as laid
down in the Ddyacramasangraha. Brother’s daughter’s
son—DPaternal grandfather—Paternal grandmother—Pater-
nal uucle, his son and grandson—Paternal grandfather’s
daughter’s son—Paternal uncle’s daughter’s son—Paternal
great-grandfather—Paternal great-grandmother—Paternal
grandiather’s brother, his son and grandson—Paternal great-
grandfather’s daughter’s son, and his brother’s daughter’s
son. On failure of all these, the inheritance goes in the ma-
ternal line to the maternal grandfathert ; the maternal uncle;
his son and grandson, and daughter’s son; the maternal
great-graudfather, his son, grandson, great-grandson, and
daughter’s son ; and to the maternal great-great-grandfather,
his son, grandson, great-grandson, and daughter’s son. 1In
default of all these, the property goes to the remote kin-

* Nunda Pandita and Balambhatta maintain, that the daughters also
of sisters have a right of inheritance, but their' opinion is universally
rejected on this point. See note to Miticshard, page 318. See also
a case reported in Appendix Elem. Hindu Law, page 249.

+ It has been remarked by Jagunndtha, (page 530, vol. iii.) ¢ That
the sonof a son’s and of agrandson’s daughter,and the son of abrother’s
and of a nephew’s daughter, and so forth, claim succession in the order
of proximity, before the maternal grandfather ;” but this opinion does
not seem to be supported by any authority.

Of the oth-r
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dred in the descending and ascending line, as far as the four-
teenth in degree ; then to the spiritual preceptor; the pupil ;
the fellow student*; those bearing the same family name ;
those descended from the same patriarch; Brahmins learned
in the Vedas ; and lastly, to the king, to whom, however,
the property of a Brahmin can never escheat, but must be
distributed among other Brahmins.

The above order of succession, however, is by no means
universally adhered to, even among the writers of the Bengal
And accord- School.  After the sister’s son, Sricrishna Tarcdlanciara,
ingto Srierish- in his commentary on the Ddyabhdga, places the paternal
uncle of the whole blood; the paternal uncle of the half
blood; the son of the paternal uncle of the whole blood ;
the son of the paternal uncle of the half blood; their
grandsons successively; the paternal grandfather’s daugh-
ter’s son; the paternal grandfather; the paternal grand-
mother ; the paternal grandfather’s uterine brother;
his half brother; their sons and grandsuns successively ;
the paternal great-grandfather’s daughter’s son; the Sa-
pindas ; the maternal uncle and the rest, who present ob-
lations which the deceased was bound to offer ; the mother’s
sister’s son ; the maternal uncle’s sons and grandsons; the
grandson of the son’s son, and other descendants for three
generations in succession; the offspring of the paternal
grandfather’s grandfather, and other ancestors for three
generations ; the Samanodacas; and lastly, the spiritual

teacher, &ec. &ec.

* See a Bombay case cited in Elem. Hindu Law Appendix, page 257,
in which it was determined, thut a fellow hermit is heir to an ancho-
ret ; his pupil to an ascetic; aud Lis preceptor to a professed student
of theology.
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The series of heirs is thus stated by the compilers of the
Vivaddrnavasetu and Vivddabhangdrnava®. After the
sister’s son, the grandfather, next the grandmother; and af-
terwards the enumeration proceeds as follows. Uncle—un-
cle’s son—grandson, and great-grandson—Grandfather’s
daughter’s son—Great-grandfather—Great-grandmother—
Their son, grandson, great-grandson, and daughter’s son—
Maternal grandfather—Maternal uncle, his son and grand-
son—The deceased’s grandson’s grandson (in the male line),
his great-grandson, and his great-great-grandson. Then the
ascending line succeed, namely, the paternal great-grand-
father’s-father, bis son, grandson, and great-grandson+.

The ubnve cited four authorities are of the greatest weight
in the province of Beugal; and where they differ, reliance
may with safety be placed on the Diyacramasangraha of
Sricrishnal. Itwillbe observed, however, thatall these au-
thorities concur in the order of enumeration as far as the
sister’s sou, which perhaps is all that will be requisite for
practical purposes; and it would be but a waste of time to

enter into any disquisition as to the diflerences of opinion
entertained by writers of inferior importance.

* Awmong modern digests, the most remarkable are the Viridurna-
vasetu, compiled by order of Mr. Hastings ; Vivadasararnava, compil-
cd at the request of Sir William Jones; and the Vivddubhungdrnava,
by Jagannitha.—Colebrooke’s Preface to Digest, page 23.

+ Jaganndtha so far differs from the series here given, that he as-
signs a place next to the maternal uncle’s grandson to the maternal
great-grandfather and the maternal great-great-grandfather and their
descendants. He also is of opinion, that of the male descendants of
the paternal grandfather and great-grandfather, those related by the
whole blood should exclude those of the half blood.

1 See the opinion of Mr. Colebrooke, cited in Elem. Hindu Law,
Appendix, 261. .
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According to the law as current in Benares, in default of
the son, and son’s son and grandson, the widow (supposing the
husband’s estate to have been distinct and separate) succeeds
to the property under the limited tenure above speciiied. But
if’ her husband’s estate was joint, and held in coparcenary,
she is only entitled {0 maintenance.

In default of the widow, the maiden daughter inherits. In
her default, the married indigent daughter. In her default,
the married wealthy daughter. Then the daughier’s son, but
the Vivddachandra, the Vivddaratnacara,and Vivddachin-
tdmani, authorities which are current in Mithila, do not enu-
merate the daughter’s son among the series of heirs*. Tle
mother ranks next in the order of successiont, and after her

* According to the commentary of Balumbhatta, the daughter’s daugh-
ter inherits, in default of the daughter’s son ; but this is not the re-
ceived opinion: and in a case decided by the court of Sudder Dewanny
Adawlut, according to the law of Bengal, (Sudder Dewanny Adawlut
Reports, vol. ii. p. 290,) it was determined, where two of four dangh-
ters died during the lifetime of their mother, and one of them left a
daughter, which daughter sued her aunts for a fourth of the property
in right of her mother, that there was no legal foundation for the
claim.

+ The same commentator says, the father should inherit first, and then
the mother. Nanda Pandita, the author of a commentary on the Mitdc-
shard, concurs in the opinion of Balambhatta. Apararca, another com-
mentator, Camalacara, the author of the Vividatanduva, the authors of
the Smritichandricd, Madana Rutna, Vyavahirameyi'cha, Vivadachan-
drica, Rutndcara, and other authorities current in Benares, give the fu-
ther the preference over the mother, and Jimutavahana, Raghunanduna,
and all other Bengul authorities adopt this doctrine; but all the other
Benares authorities follow the text of the Mitdoshard, which assigns the
preference to the mother, while Sricara maintains that the father and
mother inherit together.

.
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the father. In default of him, brothers of the whole blood
succeed ; and in their default, those of the half blood*.

In their default, their sons inherit successively+; then the
paternal grandmother? ; fiext the paternal grandfather; the pa-
ternal uncle of the whole blood ; of the half blood ; their sons
successively ; the paternal great-grandmother§; the paternal
grandfather, his son and grandson, successively ; the paternal
great-grandfather’s mother|| ; his father, his brother, his bro-
ther’s son. In default of all these, the Sapirndas in the same
order as far as the seventh in degree, which includes only
one grade higher in the order of ascent than the heirs above
enmnerated. In default of Sapindas,the Samanodacas suc-
ceed ; and these include the above enumerated heirs in the
same order as far as the fourteenth in degree]. In default
of the Samanodacas, the Bundhoos or cognates succeed.
These kindred are of three descriptions ; personal, paternal,
and maternal. The personal kindred are, the sons of his own
father's sister; the sons of his own mother’s sister, and the
sons of his own maternal uncle. The paternal kindred are,

* Balambhatta is of opinion, that brothers and sisters should inherit
together ; but this doctrine is not received.

+ And, according to Balumbhatta, brothers’ daughters, and brothers’
sons inherit together ; but neither is this opinion followed.

% Sricara Acharjye maintains, that the brothers’ grandsons have a title
to the succession in default of the brothers’ sons'; and this opinion is
also held by the author of the Vividachandricd, but by no other autho-
rity ; and there is the same difference of opinion, as to the relative prio-
rity of the grandmother, as has been noticed in the case of the father
and mother.

§ The same difference of opinion exists in this case also,

|| And in this case.

€ The term Gotraja (or gentiles) has been defined to signify Sapindas
and Samanodacas by Bulambhatta; and in the Subodhins, Sc-

F
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the sons of his father’s paternal aunt, the sons of his father’s
maternal aunt, and the sons of his father’s maternal uncle.
His maternal kindred are, the sons of his mother’s paternal

_aunt, the sons of his mother’s maternal aunt, and the sons of

his mother’s maternal uncle*. In default of them, the Ach-
arjya or spiritual preceptor, the pupil, fellow student in
theology, learned Brahmins ; and lastly, always excepting the
property of Brahmins, the estate escheats to the ruling power.

The order of succession as it obtains in Mithild corre-
sponds with what is here laid down. In the case of Gun-
gadutt Jba, v. Sreenarain and Musst. Leelawutee, (Sudder
Dewanny Adawlut Reports, vol. ii. page 11,) it was deter-

- mined, that according to the law as current in Mithild.

According to
other schools.

claimants t o-inheritance, as far as the seventh (Sapindas)
and even the fourteenth in descent (Samanodacas) in
the male line from a common ancestor, are preferable to
the cousin by the mother’s side of the deceased proprietor;
that is to say, his mother’s sister’s son. Had the case in
question being decided according to the law of Bengal,
(which, the parties there residing, would have so happened:
had it not been determined that a person settling in a fo-
reign district shall not be deprived of the laws of his native
district, provided he adhere to its customs and usages,) the
mother’s sister’s son would have obtained the preference ;
that individual ranking, agreeably to the law of Bengal, be-
tween the Sapindas and the Samanodacas, as was exempli-

§ Bee Mitdeshard, page 352. In this series, no provision appears to
have been made for the maternal relations in the ascending line ; but
Vachespatimisra in the‘V'wddachﬁuémani, assigns to *‘the maternal uncle
and the rest,” ((Matooladi, ) a place inthe order of succession next to
the Samanodacas; and Mitramisra, in the Veeramitrodaya, expresses
his opinion,that ag the maternal uncle’s son inherits, he himself should
be held to have the same right by analogy.
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tied in the case of Roopchurn Mohapater, ». Anund Lal Khan,
(Sudder Dewanny Adawlut Reports, vol. ii. page 35,) in
which it was determined, according to an exposition of the
Hindu law as current in Bengal, that the son of a maternal
uncle (who is also a Bundhoo) takes the inheritance in pre-
ference to lineal descendants from a common ancestor, be-
yond the third in ascent.

The order of succession, agreeably to the law as current in
the south of India, does not appear to differ from that of

Benares.

In the Vyavahdramayic'ha, an authority of great emi-
nence in the west of India, a considerable deviation from the
above order appears; and the heirs, after the mother, are thus
enumerafed. The brother of the whole blood, his son, the
paternal grandmother, the sister®, the paternal grandfather,
and the brother of the half blood, who inherit together. In
defaunlt of these, the Sapindas, the Smnanodacas, and the
Bundhoos inherit successively, according to their degree of

proximity.

It may be stated, as a general principle ofthe law as appli-
cable to all the schools, that he with whom rests the right of
performing obsequies is entitled to prefereuce in the order
of succcssion; but there are exceptions to this rale; for

* The Bombay Reports, vol. ii. page 471, exhibit a case demonstrative
of the sister’s right according to this doctrine, aund in a suit between two
cousins for the property of their maternal uncle, it was held that nei-
ther had any right during the lifetime of their uncle’s sister. There is
another similar case in vol. i, page 71. But this admission of the sis«
ter seems peculiar to the doctrine followed on that side of India. See
Colebrooke, cited in Appendix, Elem. Hindu Law, page 252.
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instance, in the case of a widow dying and leaving a brother
and daughter her surviving, the daughter takes to the exclu-
sion of the brother, although the exequial ceremonies must be
performed by the latter*. The passages of Hindu law
which intimate that the succession to the estate and the right
of performing obsequies go together, do not imply that the
mere act of celebrating the funeral rites gives a title to the
succession ; but that the successor is bound to the due per-
formance of the last rites for the person whose wealth has
devolved on him+.

* Elem. Hin. Law, App. p. 245 and 251.
1 Noje to S. D, A, Reports, vol. i. p. 22.



CHAPTER II1.

OF STRIDHUN, OR WOMAN'S SE-
. PARATE PROPERTY.

Bt v

This description of property is not governed by the ordi-
nary rules of inheritance. It is peculiar and distinct, and
the succession to it varies according %o circumstances. It
varies according to the condition of the woman, and the
means by which she became possessed of the property *.

* According to the Hindu law, there are several sorts of this species
of property, some of which are as follows. _ddhyagnrica, or what was
given before the nuptial fire. .Adhyabohana, or what was given at the
bridal procession. Preetidutta, or what was given in token of affection.
DM dtripitri and Bhrdtridutta, or what was received from a mother, fa-
ther, and brother. Adhividhanica, or 5 gift on a second marriage, i. e.
wealth given by a man for the sake of satisfying his first wife, when
desirous of espousing a second. [Paranayayung, or paraphernalia.
Anwadhayica, or gift subsequent. Sowdayica, or gift from affectionate
kindred. Swulea, or perquisite. Yautuca, or what was received at mar-
riage. Padabundanica, or what was given to the wife in return of her
humble salutation. Some lawyers c’ass the Prectidutta and the Pada-
bundanica as one species of woman’s property, under the appellation of
Lavanyaryjita, or what was gained by loveliness.
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Of Stridhun, or Woman’s separate Property. '

In the Mitdeshara, whatever a woman may have acquired,
whether by inheritance, purchase, partition, seizure,or finding,
is denominated woman’s property, but it does not constitute her
peculium. Authors differ in their enumeration of the various
sorts of Stridhun, some confining the number to eight, others
to six, others to five, and others to three ; but as the difference
consists ina more or less comprehensive classification, it does
not require any particular notice. The most comprehensive
definition of a married woman’s peculium,is given in the fol-

‘ lowing text of Menw :—* What was given before the nuptial

fire, what was givenat the bridal procession, what was given
in token of love, and what was received from a mother, a
brother, or a father, are considered as the sixfold separate
property #f a married woman*.” And it may be here observed,
that S¢ridhun which has once devolved according to the law
of succession which governs the descent of this peculiar spe-
cies of property, ceases toberanked as such, and is ever af-
terward governed by the ordinary rules of inheritance : for
instance, property given to a woman on lier marriage is Stri-
dhun, and passes to her daughter, at her death ; but at the
daughter’s death, it passes to the heir of the daughter like
other property ; and the brother of her mother would be heir
in preference to her own daughter, such daughter being a

widow without issue.

To such property left by an unmarried woman, the heirs
are her brother, her father, and her mother successively ; and
failing these, her paternal kinsmen in due order.

To such property left by a married woman given to her at
the time of her nuptials, the heirs are her daughters ; the
maiden, as in the ordinary law of inheritance, ranking first,

* §§ 365.
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and then the married daughter likely to have male issue*. The
barrén and the widowed daughters, failing the two first, suc-
ceed as coheirs. In default of daughters, the son succeeds; then
the daughter’s sont, the son’s son, the great-grandson in the
male line, the son of a contemporary wife, her grandson and her
great-grandson in the male line. In default of all these de-
scendants, supposing the marriage to have been celebrated
according to any of the five first forms], the husband suc-
ceeds, and the brother, the mother, the father. But if cele-
brated according to any of the three last forms§, the brother
is preferred to the husband, and both are postponed to the
mother and father. In defanlt of these, the heirs are succes-
sively as follows :—Husband’s younger brother, his younger
brother’s sun, his elder brother’s son, the sister’s son,hubband’s
sister’s son, the brother’s son, the son-in law, the father-in-
law, the elder brother-in-law, the Sapindas, the Saculyas,
the Samanadgcas.

To such property left by a married woman given to her by
her father, but not at the time of her nuptials, the heirs are

* It may here be mentioned, that at the death of a maiden or be-
trothed daughter on whom the inheritance had devolved, and who pro-
ved barren, or on the death of a widow who had not given birth to a son,
the succession of the property which they had so inherited will devolve
next on the sisters having and likely to have male issue ; and in their
default, on the barren and widowed daughters.

+ According to Jimutavakana, the right of the daughter‘é SN is post-
poned to that of the son of the contemporary wife ; but his opinion in
this respect is refuted by Sricrishna and other eminent authorities.

1 For an enumeration of these forms, see the chapter on Marriage.

§ The justice of this order of succession does not at first sight seem
obvious,l at least as regards the Asura marriage, where money is ad-
vanced by the family of the bridegroom, and to which, therefore, it
would appear equitable that it should revert on the death of the brids.
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Of Stridhun, or Woman’s separate Property.

successively, a maiden daughter, a son, a daughter who has
or is likely to have male issue, daughter’s son, son’s son,
son’s grandsen, the great-grandson in the male line, the son
of a contemporary wife, her grandson, her great-grandson in
the male line. In default of all these, the barren and the wi-
dowed daughters succeed as cobeirs, and then the succession
goes as in the five first forms of marriage.

To such property left by a married woman not given
to ler by her father, and not given to her at the time of her
nuptials, the heirs are in the same order as above, with the ex-
ception that the son and unmarried daughter inherit together,
and not successively, and that the son’s son is preferred to the
daughter’s son*.

It may here be observed, that the Hindu law recogui-
zes the absolute dominion of a married woman over her se-
parate and peculiar property, except land given to her by
her husband, of which she is at liberty to make any disposi-
tion at pleasure. He has nevertheless power to use the wo-
man’s peculium, and consume it in case of distress; and she
is subject to his control, even in regard to her separate and
peculiar property+.

* But Raghunandana holds, that in the case of a married woman dy-
ing without issue, the husband alone has a right to the property of his
wife, bestowed on her by him after marriage ; but that the brother has in
such case the prior right o any property which may have been given to
ber by her father and mother.

+ The order above given is chiefly taken from Colebrooke’s transla~
tion of the Ddyabhdga, page 100. 1 do not find that thelaw in this par-
ticular varies materially in the different schools ; except that (as inthe
cage of succession to ordinary property) a. distinction is made by the
law of Benares and other schools, between wealthy and indigent
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daughters. There are also many other nice distinctions and discrepan~
cies of opinion, of which the following are specimens, and which it is un-
important to notice at greater length in this place. According to Ji-
mutavdhana and the mass of Bengal authorities, the property of a de-
ceased woman not received at her nuptials, and not given to her by her
futher, goes to her son and to her unmarried daughters in equal por-
tions, whether the latter have been betrothed or otherwise. Jaganndtha
is of opinion, that the succession of a daughter who has been betrothed
is barred by the claim of one who has not been affianced, and that both
cannot have an equal right to inherit with a brother. Raghunandana
denies that there is any text justifying the succession of a betrothed
daughter. The authors of the Pyavahdramaytc’ha, and Veeramitro-
duye distinctly state, that in default of a maiden daughter, a married
one whose husband is living takes the inheritance with her brother.
According vo the Miticshard and other ancient authorities current in
Benares, the brothers and sisters cannot under any circumstances ine
herit together ; while Madhavichdirjya states, that sons and daughters
inherit their mother’s peculium together, only where it was derived
from the family of the husband; and Vachespati Bhuttichirjya, on
the other hand, contends that they inherit simultaneously in every
instance, excepting that of property received at nuptials, and given by
parents. The conflicting doctrines in matters such as the above, of mi-
nor moment, might be multiplied almost ad infinitum.
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CHAPTER IV.

OF PARTITION.

o

Having treated of the subject of property acquired by suc-
cession, it remains to treat of that which is acquired by par-
tition while the ancestor survives, and by partition among
the heirs, after succession.

The father’s consent is requisite to partition, and, while he
lives, the sons have not, according to the law of Bengal, the
power to exact il, excepting under such circumstances as
would altogether divest him of his proprietary right, such as
his degradation, or his adoption of a religious life. Jaga-
natha has, indeed, expressed an opinion, that sons, oppres-
sed by a step-mother or the like, may apply to the king,
and obtain a partition from their father of the patrimony
inherited fromn the grandfather, though not a partition of
wealth acquired by the father himself. To the father’s right
of making a partition there is but one condition annexed,
namely, that the mother be past childbearing, and this con-
dition applies to ancestral immoveable property alonc- as
to bis self-acquired ®estate, whether it consist of moveable
or immoveable property, and the ancestral property of what-
ever description which may have been usurped by a strang-
er, but recovered by the father, his own consent is the only
requisite to partition. But the ]a‘y as current in Benaresg
and other schools, differs widely from that of Bengal, in

a2
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Of Partition.

respect to partition of the ancestral estate, which, accord-
ing to the former, may be enforced at the pleasure of
the sons, if the mother be incapable of bearing more issue,
even though.the father retain his worldly affections, and
though he be averse to partition®.

According to the law of Bengal, the father may make an
unequal distribution of property acquired by himself exclu-
sively, as well as of moveable ancestral property, and of pro-
perty of whatever description, recovered by himself, retaining
in his own hands as muchas be may think fit; and should the
distribution he makes be unequal, or should he without just
cause exclude any one of his sous, the act is valid, though
sinful ; not so with respect to the ancestralimmoveable estate
and property, to the acquisition of which his sons may have
contributed : of such property the sons are entitled to equal
shares ; but the father may retain a double share of it, as
well as of acquisitions made by his sons.

The law of Benares, on the other hand, prohibits any un-
equal distribution by the father of ancestral property of
whatever description, as well as of immoveable property ac-
quired by himself. At a distribution of his own personal
acquisitions even, he cannot, according to the same law, re-
serve more than two shares for himself; and as the maxim
of factum valet.does not apply in that school, any unequal
distribution of real property must be considered as not only
sinful, but illegalt. :

—r
* Mitac. Ch. i. Sec. 2. §§ 7.

" 4 Though as the father is not precluded from disposing of moveables
at his discretion, a gift of such property to oneson should not be deem-
ed invalid. Colebrooke, cited in Elem. Hin, Law, App. p. 5; and as to
the father’s incompetency to dispose of immoveable property, though

-acquired by himself, see Ibid. p. 7.
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This subject has been treated of at great length
by the author of the Considerations on Hindu Law, in the
chapter on gifts and unequal distribution: and though he
confesses it to be one of a most perplexing nature, from the
variety of opposite decisions to which it has given rise, yet
he inclines to the opinion, that a gift of even the entire an-
cestral immoveableproperty to one son, to theexclusion of the
rest, is sinful, but nevertheless valid, if made. It must be
recollected, thathe was treating of the law as current in Ben-
gal only, and not elsewhere. My reasons for arriving atan
opposite opinion are ; first, because the doctrine for which 1
contend has been established by the latest decision, founded
on a more minute and deliberate investigation of the law of
the case than had ever before been made ; and secondly, be-
cause the only authority for the reverse of this doctrine con-
sists in the following passages fromthe Ddayabhiga :—* The
texts of Vydsa exhibiting a prohibition are intended to show
a moral offence ; they are not meant to invalidate the sale or
other transfer. Therefore, since it is denied that a gift
or sule should be made, the precept is infringed by making
one; but the gift or transfer is not null, for a fact cannot be
aitered by a hundred texts.” Now if these passages are to
be taken in a general sense ; if they are to be held to have the
effect of legalising or at least rendering valid all acts com-
mitted in direct opposition to the law, they must have the
effect of superseding all law ; and it would be better at once
to pronounce those texts alone to be the guide for our judi-
cial decisions. The example adduced by the commentator
to illustrate these texts, clearly shows the spirit in which this
unmeaning, though mischievous do.gma was delivered; he
declares, that a fact cannot be altered by a hundred texts,
in the same manner as the murdur of a Brabmin, though in
the highest degree criminal and unlawful, having been
perpetrated, there is no remedy, or in other words, that

Argument
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the defunct Brahmin cannot be brought to life again.
The illustration might be apposite, if there were no such
thing as retribution, and if the law did not exact all possi-
ble amends for the injury inflicted. But what renders this
conclusion less disputable is, that the texts of Vydsa in
question occur in the chapter of the Ddyabhdga which treats
of self-acquisitions, and has no reference to ancestral proper -
ty. If any additional proof be wanting of the father’s incom-
petency to dispose of ancestral real property by an unequal
partition, or to do any other act with respect to it which might
be prejudicial to the interests of his son, I would merely refer
to the provision contained in Chap. iii. Sect. 7, §§ 10. of the
translation of the extract from the Mitdcshard relative to ju-
dicial proceedings. The rule is in the following terms:
“The ownership of father and son is the same in land
which was acquired by his father,” &c. From this text it
appears, that in the case of land acquired by the grandfather,
the ownership of father and son isequal; and therefore, if the
father make away with the immoveable property so acquir-
ed by the grandfather, and if the son has recourse toa court
of justice, a judicial proceeding will be entertained between
the father and son.” The passage occurs in a dissertation as
to who are fit parties in judicial proceedings ; and although the
indecorum of a contest wherein the father and son are litigant
parties has been expressly recognized, yel, at the same time,
the rights of the son are declared to be of so inviolable a
nature, that an action by him for the maintenance of them
will lie against his father, and that it is better there should
be a breach of moral decorum than a violation of legal right.

The question as to the extent to which an unequal
distribution made by a father in the province of Bengal
should be upheld, has been amply discussed also in the re-
port of a case decided by the court of Sudder Dewanny Adaw-
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lut in the year 1816*, wherein it was determined, that anun-
equal distribution of ancestral immoveable property isillegal
and invalid, and that the unequal distribution of property
acquired by the father, and of moveable ancestral property,
is legal and valid, unless when made under the influence of
a motive which is held in law to deprive a person of the power
to make a distribution. It was declared, in a note to that
case, that the validity of an unequal distribution ofancestral
immoveable property, such as is expressly forbidden by the
received authoritiec on Hindu law, cannot be maintained
on any construction of that law, by Jémutavdhana or others.
Jaganndtha, in his Digest, maintains an opinion opposite to
this, and lays it down, that if a father, infringing the law,
absolutely give away the whole or part of the immoveable
ancestral property, such gift is valid, provided he be not
under the influence of anger or other disqualifying motive :
and admitting this doctrine to be correct, it must beinferred
a fortior: that he is authorized to make anunequal distribu-
tion of such property ; but the reverse of this doctrine has
been established by the mass of authorities cited in the case
above alluded to.

In the event of a son being born after partition made by
the father, he will be sole heir to the property retained by
the father; and if none have been retained, the other sons
are bound to contribute to a share out of their portions.
According to Jimutavikana, Raghunandana, Sricrishna,
and other Bengal authors, when partition is made by a
father, a share equal to that of a son must be given to the
childless wife, not to her who has male issue. But the doc-
trine laid down by Harirdtha is, that if the father reserve
two or more shares, no share neec. be assigned to the wives,

* For the whole ofthe argument, see Sudder Dewanny Adawlut Re«
ports, vol. ii. page 214,
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because their maintenance may be supplied out of the por-
tion reserved. Itisalsolaid downinthe Vivddirnavasetu,
that an equal share to a wife is ordained, in a case where the
father gives equal shares to his sons ; but that where he gives
unequal portions, and reserves a larger share for himself, he
is bound to allot to each of his wives, from the property re-
served by himself, as much as may amount to the average
share of a son. These shares to wives are allotted only in
case of no property having been given to them. According
to some authorities, if she had received property elsewhere,
a moiety of a son’s share should be allotted to them ; but ac-
cording to other anthorities, the difference should be made up
to them between what they have received and a son’s share.
The doctrine maintained by Jugunndtha is, that if the wife
has received, from any quarter, wealth which would have de-
volved ultimately on her husband, such wealth should be in-
cluded in the calculation of her allotment ; but if she receiv-
ed the property from her own father or other relative, or from
the maternal uncle or other collateral kinsman of her husband,
it should not be included, her husband not baving any inte-
rest therein.

The law as current in Benares, Mithil4, and elsewhere,
differs {from the Bengal school on this subject, and is not
in itself uniferm or cousistent. Vijnyaneswara ordains:
“ When the father, by his own choice, makes all his sons
partakers of equal portions, his wives, to whom peculiar
property had not been given by their husband or father-in-
law, must be made participants of shares equal to those of
sons.” Butif separate propaety had been given, the same

" authority subsequently directs the allotment of half a share;

“orif any had been given, let him assign the Lalf.” Ac-
cording to Madhavdchdrjya, if the fa by his own
free will make lis sons equal participafits, he ought
to make his wives, to whom no separate property has
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been given, partakers of a share equal to that of a son;
but if such property hasbeen presented to her, then a moie-
ty should be given. Cumulacara, the author of the Vivdda-
tandava, declares generally, that whether the father be
living or dead, his wives are respectively entitled to a son’s
portion. But Sulepani, in the Dipacalica, maintains, that
if the father make an equal partition among his sons by his
own choice, he must give equal shares to such of his wives
only as have no male issue: and Helayudha also lays it
down, that wives who have no sons are here intended.
Misra contends, that ©“ when he reserves the greater part of
his fortune, and gives some trifle to his sons, or takes a
double share for himself, the husband must give so much
wealth to his wives out of his-own share alone: accordingly,
th: separate delivery of shares to wives is only ordained
when he makes an equal partition.” The sum of the above
arguments seems to be, that in the case of an equal partition
made by a father among his sons, his wives who are des-
titute of male issue take equal portions; that, wheré he
reserves a large portion for himself, his wives are not enti-
tled to any specific share, but must be maintained by him ;
and that, where unequal shares are given to sons, the average
of the shares of the sons should be taken for the purpose of
ascertaining the allotments of the wives. The same rules
apply also to paternal grandmothers,‘ in case of partition of

the ancestral property.

At any time after the death, nataral or civil, of their pa-
rents, the brethren are competent to come to a partition
among themselves of the property, moveable and immove-
able, ancestral and acquired; #nd, according to the law as
received in the province of Bengal, the widow is not only
entitled to share an undivided estate with the brethren of

her husband, bum,e may require from them a partition of it,
H
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although her allotment will devolve on the heirs of her husband
after her decease*. Partition may be made also while the mo-
ther survives. This rule, though at variance with the doc-
trine of Jimutavahana, has nevertheless been maintained
by more modern authorities, and is universally observed in
practice .

Nephews whose fathers are dead, are entitled, as far as
the fourth in descent, to participate equally with the bre-
thren. These take per stirpes,- and any one of the co-
parceners may insist on the partition of his share].

* But in all such cases, to each of the father’s wives who is
amother, must be assigned & share equal to that of a son,
and to the childless wives a sufficient maintenance; but ac-
-cording to the Mitdcshard and other works current in Be-
pares and the southern provinces, childless wives are also
entitled to shares, the term mata being interpreted to
signify both mother and step-mother. The Smritichandyri-
ca is the only authority which altogether excludes a mother
from the right of participation. To the unmarried daugh-
ters such portions are allotted as may suffice for the due
celebration of their nuptials§. This portion has been fixed at

wh ’

* See note to\:l'.he case of Bhyroochund Rai, v. Russoomunee, Sudder
Dewanny Adawlut Reports, vol. i. p. 8, and case of Neelkaunt Rai,
©. Munee Chowdrain, Ibid. 58 ; also case of Rani Bhawani Dibia and an-
other, v. Ranee Soorujmunee, Ibid .p. 185. The reverse is the case,
according to the law of Benares. See the case of Duljeet Singh, v.
Sheomunovk Singh, Ibid. 59.

+ Dig. 8, 78.

1 Catyiyana, cited in Dig. 8, 7; and see Elem. Hindu Law, Appén-
dix, 292.

§ Ibid.86. and 97.
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a fourth of the share of a brother: in other words, supposing
there is one son and one daughter, the estate should be made
into two parts, and one of those two parts made into four.
The daughter takes one of these fourths. If there be two
sons and one daughter, the estate should be made into three
parts, and one of these three parts made into four. The
daughter takes one of these fourths, or a twelfth. Tf there
be one son and two daughters, the estate should be made
into three parts, and two of those three parts made into four.
The daughters take each one of these fourths*. But according
to the best authorities, these proportions are not universally
assignable; for where the estate is either too small to
admit of this being given without inconvenience, or too large
to render the gift of such portion unnecessary to the due ce-
lebration of the nuptials, the sisters are entitled to so much
only as may suffice to defray the expenses of the marriage
ceremony. In fine, this provision for tiie sisters, intend-
ed to uphold the general respectability of the family, is
accorded rather as a matter of indulgence, than prescribed
as a matter of rightt.

Any improvement to joint property eflected by one of the
brathren, does not confer on him a title to a greater share;
but an acquisition made by one, by means of his own un-

* Mit. on Inh. Chap.i. §§ 7.

+ The quegtion has been fully discussed by the author of the Con-
siderations on Hindu Law, page 103 et seq. The inconsistency of the
rules has been pointed out; but the same conclusion is arrived at,
namely, that the sister’s is a claim rather than a right. See the opi-
nion of Mr. Sutherland, cited in Agle‘m. Hin. Law, App. p. 801, which
is to the same effect ; and of Mr. Colebrooke, Ibid. p. 361 and 385.

1 Mitac. Chap. i. Sec. 3, §§ 4; and Case 15, vol. ii. Chap. Effects
liable and not 1‘: to Partition, (note.)
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assisted and exclusive labour, entitles the agquirer, according

to the law as current in Bengal, to a double share on parti-

Share of the tion. And it was ruled by the Sudder Dewanny Adaw-
poquer lut, that where an estate is acquired by one of four bro-
thers living together, either with aid from joint funds, or
with personal aid from the brothers, two fifths should be
given to the acquirer, and one fifth to each of the other
four*. But according to the law as current in Benares,
the fact of one brother’s having contributed personallabour
while no exertion was made by the other, is not a ground of
According to distinction. If the patrimonial stock was used, all the bre-
:,l:.elzw of Be- thren share aliket. If the joint stock havenot been used},
he by whose sole labour the acquisition has been made is

. alone entitled to the benefit of it§. And where property has

been acquired without aid from joint funds, by the exclusive

industry of one member of an undivided family, others of the

same family, although they were at the time living in coparce-

nary with him, have noright to participate in his acquisition|}.

Case of land The rule is the same with respeot to property recovered, ex-
rocovered. cepting land, of which the party recovering it is cntitled to a
fourth more than the rest of his brethren®]. It has also been

* 8. D. A. Rep. vol. i. page 6.
1+ See note to Case 4. éhap. of Sons, &c. vol. ii.

3 What constitutés the use of joint stock is not unfrequently very
difficult to deterrine, and no general rule can be laid do#n applicable
to all cases that may arise, Each individual case must be decided on
its own merits. See¢ Elem. Hindu Law, App. p. 306.

§ Dig. 3,110.

|| Kaleepershaud Rai and others, v. Digumber Rai and others, vol.
ii. p. 237.

9 Sancha, cited in Ibid. 365 ; and Elem. Hin. Law, App. p. 813
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ruled, that if lands are acquired partly by the labour of one
brother, and partly by the capital of another, each is entitled
to half a share ; and that if they were acquired by the joint la-
bour and capital of one, and by the labour only of the other,
two thirds should belong to the former, and one-third to the
latter; but this provision seems rather to be founded on a
principle of equity than any specific rule of Hindu law*.

Presents received at nuptials, as well as the acquisitions of
learning and valour, are, generally speaking, not claimable
by the brethren on partition ; and there are some things not
subject to the ordinary law of partition: but for a more
detailed account of indivisible and gpecially partible, the
reader is referred to the translation of Jugunndtha’s Digest,
vol.iil. page 332 ef seq. and to the chapter in vol. ii. treating
of effects liable and not liable to partition. According to
the more correct opinion, where there is an undivided residue,
it is not subject to the ordinary rules of partition of joint
property : in other words, if at a general partition any part
of the property was left joint, the widow of a deceased bro-
ther will not participate, notwithstanding the separation, but
such undivided residue will go exclusively to the brother

Partition may be made without having recourse to writ-
ing or other formality ; and in the event of its being dispu-
ted at any subsequent period, the fact may be ascertained by
circumstantial evidence. It canuot always be inferred from
the manner in which the brethren live, as they may reside
apparently in a state of union, and yet, in matters of proper-
ty, each may be separate; while, on the other hand, they

* Case of Koshul Chukrawutee, v. Radhanauth, S. D. A. Reports,
vol. i. page 336.

+ Elem. Hin. Law, App. p. 322.

Property not
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may reside apart, and yet may be in a state of union with
respect to property : though it undoubtedly is one among the
presumptive proofs to which recourse may be had, in a
case of uncertainty, to determine whether a family be united
or separate in regard to acquisitions and property*. The
only criterion seems to consist in their entering into distinct
contracts, in their becoming sureties one for the other, or
in their separate performance of other similar acts, which
tend to show, that they have no dependance on or confiexion
with each othert. In case of an undivided Hindu fami-
ly, the court of Sudder Dewanny Adawlut were of opinion
that their acquisitions should be presumed to have been joint
till proved otherwise, the onus probandi resting with the
party claiming exclusive right}; and, in another case, a
member of a Hindu family, among whom there had been no
formal articles of separation, but who, as well as his father,
messed separately from the rest, and had no share of their
profits and loss in trade, though he had occasionally been
employed by them, and had received supplies for his private
expenses, was presumed to be separate, and not allowed a
share of the acquisition made by others of the family§. The
law is particularly careful of the rights of those who may be
born subsequent to a partition made by the father. With
respect to ancestral property, it is not likely that the just

* See note to Sudder Dewanny Adawlut Reports, vol. i. page 36.

+ Dig. 3. 414; and see cases, Chap. of Evidence of Partition ; also
Colebrooke, cited in Appendix Elem. Hindu Law, page 325 et seq.

I Case of Gourclrunder Rai and others, v. Hurroohchunder Rai and
others, S. D. A. Reports, vol. iv. page 162.

§ Rajkishor Rai and others, v. the widow of Santoo Das, S. D. A.
Reports, vol. i, 13.
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claims of any of the heirs can be defeated, as the law pro-
hibits partition so long as the mother is capable of bearing
issue; but to guard against the possibility of such an occur-
rence, it is provided, that the father shall retain two shares,
to which shares, if a son be subsequently born, he is exclu-
sively entitled. There is another provision also which forms
an effectual safeguard against the destitution of children
born subsequently to a partition, which consists in the fa-
ther’s right of resumption, in case of @ecessity, of the pro-
perty which he may have distributed among his sons*.

* See Case 3. Chap. of Partition, vol. ii.
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may reside apart, and yet may be in a state of union with
respect to property : though it undoubtedly is one among the
presumptive proofs to which recourse may be had, in a
case of uncertainty, to determine whether a family be united
or separate in regard to acquisitions and property*. The
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contracts, in their becoming sureties one for the other, or
in their separate performance of other similar acts, which
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party claiming exclusive right!; and, in another case, a
member of a Hindu family, amnong whom there had been no
formal articles of separation, but who, as well as his father,
messed separately from the rest, and had no share of their
profits and loss in trade, though he had occasionally been
employed by them, and had received supplies for his private
expenses, was presumed to be separate, and not allowed a
share of the acquisition made by others of the family§. The
law is particularly careful of the rights of those who may be
born subsequent to a partition made by the father. With
respect to ancestral property, it is not likely that the just

* See note to Sudder Dewanny Adawlut Reports, vol. i. page 36.

+ Dig. 3. 414; and see cases, Chap. of Evidence of Partition ; also
Colebrooke, cited in Appendix Elem. Hindu Law, page 325 et seq.

3 Case of Gourclrunder Rai fmd others, v. Hurroohchunder Rai and
others, 8. D. A. Reports, vol. iv. page 162.

§ Rajkishor Rai and others, v. the widow of Santoo Das, 8. D. A.
Reports, vol. i. 13.
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claims of any of the heirs can be defeated, as the law pro-
hibits partition so long as the mother is capable of bearing
issue ; but to guard agaiunst the possibility of such an occur-
rence, it is provided, that the father shall retain two shares,
to which shares, if a son be subsequently born, he is exclu-
sively entitled. There is another provision also which forms
an effectual safeguard against the destitution of children
born subsequently to a partition, which consists in the fa-
ther’s right of resumption, in case of @ecessity, of the pro-
perty which he may have distributed among his sons*.

* See Case 3. Chap. of Partition, vol. ii.
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CHAPTER V.

OF MARRIAGE.

et Pphfdteer

On the subject of marriage, it may be presumed that it has
not often constituted a matter of litigation in the civil courts,
from the circumstance, that points connected with it do not
appear to have been referred tothe Hindu law officers. Dis-
putes connected with this topic, as well as those relating to
matters of caste generally, are, for the most part, adjusted
by reference to private arbitration. It is otherwise in the
provinces subject to the presidencies of Madras and Bom-
bay, where many matrimonial disagreements and questions
relative to caste have been submitted to the adjudication
of the established European courts*. As, however, ques-
tions relative to marriage are among those which the Com-
pany’s courts are, by law, called upon to decide, it may
not be amiss to cite some of the fundamental rules connected
with the institution.

Marriage, among the Hindus, is not merely a civil contract,
but a sacrament ; forming thelast of the ceremonies prescrib-

* See Appendix Elements Hindu Law, page 22 et passim, and Bom-
bay Reports, pages 11, 35, 363, 370, 379, and 389, vol. i. and pages
108, 323, 434, 473, §76, and 685, vol. ii.
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ed to the three regenerate classes, and the only one for Su-
dras* ; and an unmarried man has been declared to be inca-
pacitated from the performance of religious duties +. It is
well known that women are betrothed at a very early period
of life, and it is this betrothment, in fact, which constitutes
marriage. The contract is then valid and binding to all in-
tents and purposes. 1t is complete and irrevocable imme-
diately on the performance of certain ceremonies}, without
consummation. Second marriages, afier the death of the hus-
band first espoused, are wholly unknown to the Hindulaw §;
though in practice, among the inferior castes, nothing is so
common. Polygamy is also legally prohibited to men, un-
less for some good and sufficient cause, such as is expressly
declared a just ground for dissolving the former contract, as
barrenness, disease, or the like. This precept, however,
is not much adhered to in practice. The text of Menu,
which in fact prohibits polygamy, has been held, according
to modern practice, to justify it. “ For the first marriage
of the twice-born classes,” says Menu, “ a woman of the
same class is recommended ; but for 'such as are impelled by
inclination to marry again, women in the direct order of the
classes are to be preferred [|.” From this textit is argued by

* Digest, vol. iii. page 104.
4+ 1bid. ii. page 400.

1 Ibid. page 484; and for an account of ceremonies observed at a
marriage, see As. Res. vol. vii. page 288 ; also Ward on the Hindus,
vol. i. page 130 et seq.

§ But a widow who, from a wish to bear children, slights her de-
ceased husband by marrying again, brings disgrace on herself here
below, and shall be excluded from the seat of her lord.~—Menu, cited
in Dig. page 463, vol. ii.

|| Menu, Chap. iii. §§ 12.
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the moderns, that, as marriage with any woman of a diffe-
rent class is prohibited in the present age, it necessarily fol-
lows that a plurality of wives of the same class is admissible;
but the inference appears by no means clear, and the prac-
tice is admitted by the pundits to be reprehensible ; though
nothing is more common, especially among the Kooleen, or
highest caste of Brahmins.

In the event of a man forsaking his wife without just cause,
and marrying another, he shall pay his first wife a sum equal
to the expenses of his second marriage, provided she have
not received any Stridhun, or make it up to her, if she have;
but he is not gequired, in any case, to assign more than a
third of lis property. In all cases, and for whatever cause
a wife may have been deserted, she is entitled to sufficient
maintenance. In the Mitdcshard, a distinction is made.
‘Where a second wife is married, there being a legal objection
to the first, she is entitled to a sum equal to the expenses
incurred in the second marriage; but, where no objection
whatever exists to the first wife, athird of the husband’s pro-
perty should be given as a compensation*. But in modern
practice, a husband considers it quite sufficient to maintaina
superseded wife by providing her with food and raiment.

There are eight forms of marriage : The Bramak, Daiva,
Arsha, Prajapatya, Asura, Gandharvd, Rdcshasa, and
Paisacka.

The four first forms are peculiar to the Brakminicaltribe.
The principle in these contracts seems to be, that the parties

* Yijnyawalcya, cited in Dig. vol. ii. page 420 ; and see a case to this
effect stated, Elem. Hin. Law, App. p. 51.
12
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are mutuaally consenting, and actuated by disinterested mo-
tives.

" The fifth form is peculiar to Vaishyas and Sudras. Itis
reprobated, on the principle of its heing « mercenary con-
tract, consented to by the father of the girl for a pecuniary
consideration. The sixth and seventh forms are peculiar to
the military tribe, where the union is founded either on re-
ciprocal affection or the right of conquest. And tle cighth
or last is reprobated for all, being accomplished by meuns
of fraud and circumvention®. ,

The most usual form of marriage is thateof the Brakma,
which is completed “ when the damsel is given by ler fa-
ther, when he has decked her, as elegantly as he can, to the
bridegroom whom he has invited,” the nuptials of course be-
ing celebrated with the usual ceremonies. The next species
of marriage most usually practiscd is that of the Asurq,
where a pecuniary consideration is received by the father;
and T am given to understand that marriages by tle Pai-
sacka mode are not uncommon; and that young women, who

"from their wealth or beauty may be desirable objects, are,
not unfrequently, inveigled by artifice into matrimony ; the
forms of which once gone through, the gontract is not dis-
soluble on any plea of fraud, or even of forcet.

* Digest, vol. iii. page 606.

+ This is not the only instance in which fraud is legalized by the
Hindu law. That law sets aside gifts or promises made for the pur-
pose of delusion, though this is fraud on the side of the person who
practises the imposition, and can entitle him to no relief. The same
Jaw allows to the creditor alien upon a deposit or commodate in hishands
for the recovery of his due from the debtor who so entrusts any article
to him; and even permits the practice of trick and artifice, to obtain
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The Gandharva marriage is the only one of the eight
modes for the legalizing of which no forms ‘are necessary*;
and it seems that mutual cohabitation, as it implies what the
law declares to be alone necessary, namely, “ reciprocal
amorous agrcement,” would be sufficient to establish such a

marriage, if corroborated by any word or deed on the part of
the mant.

The relations with whom it is prohibited to contract ma-
trimony are thus enumerated by Menu : “ She who is not de-
scended froi his paternal or maternal ancestors within the
sixth degree, and who is not krnown by her family name to
be of the same primitive stock with his father or mother, is
eligible by a twice-born man for nuptials and holy union.”

Adultery is a criminal, but not a civil offence, and an ac-
tion for damages preferred by the husband will not lie against
the adulterer]. It is not a sufficient cause for the wife to

possession of such an article with the purpose of retaining it as a pledge.
—Colebrooke, Obl. and Con. Book ii. §§ 95, and Book iv. §§ 518.

* This form of marriage is declared to be peculiar to the military
tribs. May not the indulgence have originated in principles similar to
those by which, according both to the civil and English law, soldiers are
permitted to make nuncupative wills, and to dispose of their property
without those forms which the law requires in other cases?—Bl. Comm.
vol. i. page 417.

+ On this principle the law officers of the Sudder Dewanny Adawlut
declared legal a marriage contracted in Cuttack, not very long ago, in
a case where the parties had cohabited for some timne, and the man sig«
nified his intention by placing a garland of flowers round the neck
the woman. See also Elem. Hin. Law, App. p. 198.

1 Colebrooke, cited Elem. Hin, Law, App. p. 33. So also our Regula-
tions, following the Moohummudan law in this particular, treat the
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desert ‘the husband, and there are not many predicaments in
which such an act on her part is justifiable. Insanity, impo-
tence, and degradation, are, perhaps, the only circumstances
under which her desertion of her husband would not be con-
sidered as a punishable offence*. A married Wwoman has no
power to comtract, and any contract entered into by her,
will neither be binding on herself nor on her husband, un-
less the subject of the contract be her own peculiar proper-
ty, or unless she have been entrusted with the management
of her husband’s affairs; or unless the contract may have
been requisite to her obtaining the necessaries of lifet.

offence as a crime against society, and not against the individual, but
they require that the husband shall stand forward to prosecute. There
is a case cited by the author of the Elem. Hin. Law, (App. p. 34.) in
which the pundits ruled, that the adulterer was liable for the money
expended by the injured husband in contracting a second marriage ; but
this was considered to be rather an equitable opinion, than founded on
any express text of law.

* Menu, cited in Digest, vol. ii. paée 412.
+ GColebrooke, Obl. and Con. Part 1. Book ii. §§ 57 and 38.



CHAPTER VI

OF ADOPTION.

ebbp)-4dace

The etymology of the Sanscrit word for a son (putra)
clearly evinces the necessity by which every Hindu considers
himself bound to perpetuate his name. “.Since the son
(trayate) delivers his father from the hell named puz, he
was, therefore, called pufra by Brahma himself*.” Again:
“ A son of any description should be anxiously adopted by
one who has no male issue, for the sake of the funeral cake,
water, and solemn rites, and for the celebrity of his name +.”
Under this feeling, it was natural to resort to the expedient
of adoption. Twelve sorts of sons have accordingly been
enumerated by Menu. “ The son begotten by a man himself
ir lewfil wedlock ; the son of his wife, begotten in the man-
mer before described; a son given to kim ; a son made or
adopted ; a son of concealed birth, or whose real father
cannot be known ; and a son rejected by his natural parents;
are the six kinsmen and heirs. The son of a young woman
unmarried, the son of a pregnant bride, a son bought, a son
by a twice married woman, a son self-given, and a son by a
Sudra, are the six kinsmen, but not heirs to collaterals }.”

* Institutes of Menu, Chap. ix. §§ 138.

+ Smriti, quoted in the Retndcara: ur, in the language of Statius,
¢ Orbitas omni fugienda nisu. Orbitas nullo tumulata fletn.”

1 Institutes of Menu, Chap. ix. §§ 159 and 160.
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In treating of the miscellaneous customs of Greece, the
author of the Antiquities* observes as follows :—“ Adopted
childrenwere called radeoderay OF eisnoyro, and were invested
in all the privileges and rights of, and obliged to perform all the
duties belonging to, such as were beZotten by their fathers:
and being thus provided for in another family, they ceased
to have any claim of inheritance and kindred in the family
which they have left, unless they first renounced their adop-
tion, which the laws of Solon allowed them not to do, ex-
cept they had first begotten children to bear the name of the
person who had adopted them, thus providing against the
ruin of families, which would have been extinguished by the
ruin of those who were adopted to preserve them. If the
adopted person” died without children, the inheritance could
not be aliened from the family into which they were adopt-
ed, but retured to the relations of the persons who had adopt-
ed them. The Athenians are by some thought to have for-
bidden any man to marry after he had adopted a son, with-
out leave from the magistrate; and there is an instance in
Tytzes’s Chiliads of one Leogoras, who being ill used by
Andocides the orator, who was his adopted son, desired
leave to marry. However, it is certain that some men mar-
ried after they had adopted sons; and if they begot legiti-
mate children, their estates were equally shared belween
those begotten and adopted.”

The whole, or nearly the whole, of the provisions above
cited, are strictly applicable to the system of adoption as it
prevails among the Hindus at this day. But the renunci-
ation of adoption is a thing unheard of in these provinces,
and unsanctioned by law under any circumstances. There
is no express text declaring illegal a renunciation of adop-

Vol. ii. P. 336.
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tion, but at the same time there is not any which canbe con-
strued as approaching to a justification of it.

In the present age, two, or at the most three, forms of ad-
option only are allowed, in these provinces ; and the Datfaca,
or son given, and the Critrima, or son made, are the most
common. The latter form obtains only in the province
of Mithild. In strictness, perhaps, adoption in this form
should be held to be abrogated, as the filiation of any but a
son legally begotten, or given in adoption, is declared obso-
lete in the present age* ; but agreeably to a text of Vrikas-
pati, immemorial usage legalizes any practicet. Some of the
requisite conditions for the adoption of ason are comprized in
the following texts of Menu :—* He whom his father or mo-
ther!, with her hushand’s assent, gives to another as his son,
provided that the donee have no issue, if the boy be of the
same class, and affectionately disposed, is considered as a
son given, the gift being confirmed by pouring water.”
“ He is considered as a son made or adopted, whom a
man takes as his own son, the boy being equal in class,
endued with filial virtues, acquainted with the merit of per-
Jorining obsequies to his adopter, and with the sin of omit-
ting them§.” But there are many conditions besides these
fundamental ones: and briefly noticing such of the rules as
are indisputable, and universally admitted, I shall discuss
those which have admitted of doubt ; and endeavour to fix
such as are uncertain, by citing the authorities in support of

* See general note by Sir W. Jones, appended to his translation of
Menw’s Institutes; and the text of the Aditya Purdna, cited in Jug~
anndthe’s Digest, vol. iii. page 272.

+ Cited in the Digest, vol. ii. page 128.

I Section 4. §§ 12.

§ Institutes of Menu, Chap. ix. §§ 168 and 169,

K
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each. Regarding this particular branch of the law, thereis
not much difference in the doctrine of the several schools;
the Dattacackandricda and Datlacamimdnsd, the two
chief authorities on the subject, being respected by all. The
first text above cited is sufficiently explicit as to the persons
who possess the right of giving in adoption; and the only
exception that has been propounded by the commentators is

A widow, if contained in the Daftacamimansd, which refers to the gift
in distress, may
give her son in

adoption. has been made a question of doubt, whether a widow, ¢ven

of her son by a widow during a season of calamity ; and it

with the sanction of her hushand, is competent to adopt a

son; but her competency so to do is established by the pre-

Andmay a- vailing authorities. Tt has been ruled, however, that in the
dopt,with sanc- . . . .

tion of her late Case of an adoption made by a widow without having ob-

husband. tained the consent of her husband, or in which the adopted

son shall not have been delivered over to her by either of

his parents, but only by his brother, the adoption is invalid*.

Qualifications It is required that the party adoptingt should be destitute

of the adopt- ,
ing, " of a son, and son’s son, and son’s grandson? ; that the party

* Case of Taramunee Dibia, v. Deo Narayun Rai, and another, Sud-
der Dewanny Adawlut Reports, vol. iii. page 387. The same principle
was recognized in the case of Raja Shumshere.Mull, v. Ranee Dilraj
Koonwur, vol. ii. page 169.

t It has been doubted by Mr. Sutherland, in his Synopsis, whether
an unmarried person, that is, one not a griki, or as we would say, bache-
lor, is competent to adopt ; but he inclines to the affirmative of the ques-~
tion (p. 212.) In the Precedents, vol. ii. of this work, in the case of
adoption No. 1, the pundits expressly declared the adoption by such in-
dividual to be legal and valid, and there is certainly no authority against
it. The same doubt is expressed, and the same conclusion arrived at,
with respect to an adoption by a blind, impotent, or lame person.

1 Sounaka, cited in Dutt. Mim. It has also been doubted by the au«
thor of the Considerations (p. 150), whether a man having a grandson by
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adopted should neither be the only nor the eldest son*, nor
an elder relation, such as the paternal or the maternal unclet ;
that he should be of the same tribe as the adopting party ! ;
that he should not be the son of one whom the adopter could
not have married, such as his sister’s son or daughter’s son.
This last rule,however, applies only to the three superior class-
es, and does not extend to Sudras§. Ii is a rule also, that

a daughter can adopt a son ; but there is no solid foundation on which
such a doubt can rest. It must have originated in the indiscriminate
use of the word * grandsor” in the English translations, as applicable to
the daughter’s son as well as to the son's son. Mr. Sutherland, in his
Synopsis, page 212, infers, and justly, that if male issue exist who are
disqualified by any legal impediment (such as loss of caste) from the per-
formance of exequial rites, the affiliation of a son may legally take
place. In the Summary of Hindu Law, p. 48, it is lzid down as a rule,
that the insanity of a begotten son would not justify adoption by the
parent ; but to this and other general positions laid down in that work
I cannot altogether accede: for instance, it is stated, that the Poonah
Shastrees do not recognize the necessity that adoption should precede
marriage ; that a younger brother may be adopted by an elder one ; that
the youngest son of a famly cannot be adopted, &e. &e. for none of
which can 1 find authority ; though undoubtedly the whole of these po-~

sitions may be just when applied to that side of India, as founded on
the lex loci, or immemorial custom.

* Tasishtha, Dutt. Nir. and Menu, 1bid. ; but this is an injunction
rather against the giving than the receiving an only or elder son in ad-
option, and.the transfer having been once made, it cannot be annulled.
This seems but reasonable, considering that the adoption having once
been made, the boy ipso fucto loses all claim to the property of his natu~
ral family. See Bombay Reports, case of Huebut Rao, v. Govind Rao,
vol. ii. page 75 ; also Elem. Hin. Law, App. p. 82, 83.

+ Dutt. Mim. Sect. 2. §§ 52. Sudder Dewanny Adawlut Reports, vol.
iil. p. 232, Mit, on Inh. Chap. i. Section 11, p. 12.
1 Menu, Chap. ix. §§ 168.
§ Nareda, cited in Dutt, Nir.
K 2
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when a woman adopts, she should have the consent of her hus-
band ; or according to the law laid down in some authorities,
the sanction of his kindred * ; that where there is a brother’s
son, he Should be selected for adoption in preference to
all other individuals; but this is not universally indispen-
sable, so as to invalidate the adoption of a strangert.
Dattacachandricd, Section 1. §§ 22. In the case of Ooman
Dutt, pauper, appellant, v. Kunbia Singh, it was held, that
while a brother’s son existb; the adoption of any other in-
dividual is illegal ; and this is undoubtedly consonant to
the doctrine contained in the Datfacamimansa, but it s
controverted in the Dattacachandrica. It would appear.,
however, that accerding to thelaw of Bengal and elsewhere,
where the doctrine of the latter authority is chiefly followed.
and where the doctrine of “ factum valet” exists, a brother’s
son may be superseded in favour of a stranger ; and even in Be-
nares, and the places where the Miménsa principally obtains,
and where a prohibitory rule has in most instances the effect
of law, so as to invalidate an act done in contravention
thereto, the adeption of a brother’s son or other near rela-
tive is not essential, and the validity of an adoption actually
made does not rest on the rigid observance of that rule of
selection, the choice of him to be adopted being a matter of
discretion }. It may be held, then, that the injunction to adopt
one’s own Sapinda, (a brother’s son is the first,) and failing
them, to adopt out of one’s own Gotra, is not essential, so as

* According to the Vyavahdrakoustabha and Mayic’ha, authorities of
the highest repute among the Makhrattas, whichin this respect follow the
doctrine of the Dattacachandricd, the sanction of the husband is not re-
quisite ; but in this respect the authorities above cited differ from most
others. Bom. Rep. vol. i. p. 181, and vol. ii. p. 76 and 456. See also
Elem. Hin. Law, Appendix, p. 66, 68, 71.

+ Sudder Dewanny Adawlut Reports, vol. iii. p. 144.

4 Colebrocke, cited in Elem. Hin. Law, Appendix, p. 74 and 80.
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to invalidate the adoption in the event of departure from the
rule. It is lastly requisite, that the adopted son should
be initiated in the name and family of the adopting party,
with the prescribed form and solemnities*. The adop-
tion being once completed, the son adopted loses all claim
to the property of his natural familyt, but he is estranged
from his own [amily partially only. For the purposes of
marriage, mourning, &c. he is not considered in the light of
a stranger, and the prohibited degrees continue in full force
as if he had never been removed. His own family have no
claim whatever to any property to which he may have suc-
ceeded; and in the event of a son so adopted, having suc-
ceeded to the property of his adopting father, and leaving
no issue, his own father cannot legally claim to inherit from
Lim, but the widow of his adopting father will succeed
to the property*. He becomes (with the exception above

* For an enumeration of the ceremonies enjoined at an adoption, see
Summrary Hindu Law, p. 52, and Elements Hindu Law, page 82 et
seq. ; but the exact observance of these ceremonies is not indispensable.
Dig. vol. iii. p. 244, and Elem. Hin. Law, App. pp. 101, 106.

+ it has been asserted hy the author of the Elements of Hindu Law,
that a son adopted in the ordinary way, though he cannot marry among
hisadoptive, yet may one of his natural relations ; but I cannot find any
authority for this doctrine. He seems to have inferred*from the text
of Parijata, ** Sons given, purchased, and the rest, who are sons of two
fathers, may not marry in either family even : as was the case of Singa
and Saisira,” that adopted sons notbearing the double relationship might
do so0 ; but the inference is clea'rly untenable. Indeed Mr. Sutherland,
to whom he refers as his authority, expressly declares in his Synopsis
(p. 219), that the adopted son cannot marry any kinswoman related
to his father and mother, within the prohibited number of degrees, as
his consanguineal relation endures.

¢ Llem. Hin. Law, Appendix, p. 104.
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noticed) to all intents and purposes a member of the family of
his adopting father, and he succeeds to his property, collate-
rally as well as lineallyt ; but excepting the case of the pe-
culiar adoption termed Dwyamushayana, he is excluded
from participating in his natural father’s property}. Where
alegitimate son is born subsequently to the adoption, he and
the son adopied inherit together; but the adopted son takes
one-third, according to the law of Bengal, and one-fourth,
according to the doctrine of other schools §. If two legitimate
sons are subsequently born, then, according to the Benares
school, the property should be made into seven parts, of which
the legitimate sons would take six ; and according to the law
as current elsewhere, into five shares, of which the legitimate
sons would take four, and so on, in the same proportion,
whatever number of legitimate sons may be born subse-
quently ||.

A boy adopted by a widow with the permission of her late
husband has all the rights of a posthumous son, so that a sale
made by her to his prejudice of her late lusband’s property,
even before the adoption, will not be valid, unless made under
circumstances of inevitable necessity®] : and in the caseof a

+ Menu, Chap. ix. §§ 159.

1 See Precedents of Adoption, case 10, and of Sisters’ Sons, &c. case
9. Vusishtha, cited in the Dutt. Mim. and Catydyana in the Duttaca-
chandricd.

§ See the case of Srinath Serma, v. Radhakaunt, and Dutt Narain Sing
and others, v. Roghoobeer Singh, Sudder Dewanny Adawlut Reports,
vol. i. pages 15 and 20.

|| 1t is laid down in the Duttacachandrics, that in case of Sudras, if a
legitimate son be subsequently born, he is entitled to an equal share only
with the adopted son ; and this rule prevails accordingly in the south-
ern provinces.

9 Case of Ranee Kishermnnee, v. Oodwunt Singh and another, S. D.
A. Reports, vol. iii. p. 220.
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Hindu of Bengal, dying in his father’s lifetime without issue,

but leaving a widow authorized to adopt a son, if such adop-

tion be made by the widow, with the knowledge and consent

of her deceased husband’s father, at any time before he shall  gxampla.
have made any other legal disposition of the property, or a

sou shall have been born to his daughter in wedlock, no such
subsequent disposition or birth shall invalidate the claim of

the son so adopted to the inheritance*.

The above rules relate to a son adopted in the Dattaca
form. But there is a peculiar species of adoption termed
Dwyamushayuna, waere the adopted son still continues 2 Duyamusha-
member of his own family, and partakes of the estate both ﬂg;':;zm of a-
of his natural aud his adopting father, and so inheriting is
liable for the debtsof each. To this form of adoption the pro-
hiYition as to the gift of an only son doesnot applyt. Itmay
take place either by special agreement that the boy shall
continue son of both fathers, when the son adopfed is termed
Nitya Dwyamushayuna ; or otherwise, when the ceremo-  Of ihe Niya
ny of tonsure may have been performed in his natural fami- form.
ly, when he is designated Anitya Dwyamushayuna ; and in and Anitya.
this latter case, the connexion between the adopting and the
adopted parties endures only during the lifetime of the
adopted.  His children revert to their natural family?. His share with
With a legitimate son subsequently born, the Dwyamusha- 3:::;; t{,f,:n
yuna takes half a share of his adopting father’s propertys.

The question as to the proper age for adoption has been
much discussed; and the most correct opinion seems to be,

* Case of Ramkissen Surkheyl, ». Srimutee Dibia, Ibid. 367. Sce also
Colebrooke, in Elem. Hin. Law, App. p. 102,

t See the case of Raja Shumshere Mull, v. Ranee Dilraj Koonwur,
S. D. A. Reports, vol. ii. p. 169.

I Dutt. Mim. Sec. 6, §§ 41 and 42.
§ Dutt. Chand. Sec. 5, §§ 33.
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that there is no defined and universally applicable rule as to
the age beyond which adoption cannot take place, so long as
the initiatory ceremony of tonsure, according to one opinion,
and of investiture, according to another, has not been per-
formed in the family of the natural father.

In the Dattacamimdnsd, the period fixed beyond which
adoption cannot take place is the age of five years; and if
the ceremony of tonsure have been performed within that pe-
riod in the family of the natural father, the son adopted can-
not become a Dattaca in the ordinary form, but must be
considered an Anitya Dwyamushayuna, or son of iwo fa-
thers. This can only be effected by the performance of the
sacrifice termed Putreshti, by which the son is affiliated in
both families.

In the Dattacachandrica* the period fixed for adoption
is extended, with respect to the three superior tribes, to
their investiture with the characteristic cords, which cere-
mony is termed Oopunayuna, and is subsequent to that of
tonsure, or Chooracurana ; and with respect to Sudras,
to their contracting marriage. But investiture in the one
case, and marriage in the other, must be performed in the
family of the adopting father. The periods fixed, however,
for the investiture of the three superior tribes are different.

* The difference of opinion with respect to this point arises from a dif-
ference of grammatical construction. The term in the original is Chu-
dadya, (signifying tonsure and the rest,) which is a compound epithet
termed Buhobrihee, which again is divided into two kinds called tadguna
and atadguna, inclusive and exclusive. According to those who adopt
the former construction, adoption is lawful even after tonsure ; but not
g0 according to those who adopt the latter. The former construction is
adopted by Devandabhatta ; the latter by Nandapandita.
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“That of a Brahmin should take place when he is eight years
of age, which may be construed optionally, as signifying eight
years from the date of conception, or from the date of birth.
That of a Cshetrya at eleven years of age, and that of a Vai-
sya at twelve. But there are secondary periods allowed :
for instance, the investiture of a Brahmin may be postponed
until sixteen years after the date of conception; that of a
Cshetrya until twenty-two years after the same date; and
that of a Vaisya until twenty-four years. It should be ob-
served, however, that where this ceremony of Oopunayuna
has ouce been performed, an insurmountable bar to adoption
is thereby immediatcly created. Its effect cannot, as in the
case of tonsure before the age of five years, according to the
authority of the Datlacamimansa, be so far neutralized as
to admit of its being reperformed after the ceremony of
Putreshti®.

The authorities being entitled to equal weight in dif-
ferent parts of the country, the only ground of prefer-
ence must be sought for in the different customs pre-
vailing in different places. In the province of Bengal, and
in the southern provinces, the more extended period should
be assumed as the limitt; thatbheing apparently consonaal to

* This has been doubted by the translator of the Duttacuchandricd
and Dattacamimdnsd, in his Synopsis at the conclusion of that work,
p-225; and he diffidently expresses his inability to settle the ques-
tion, though he inclines to the negative: but independently of there
being no authority in support of the affirmative of the question, the

fact that investiture constitutes a second birth is conclusive against it.
Adoption is permitted on the principle that the adopted son is born again
in the family of his adopting father ; but this cannot be where the in-
vestiture, which causes the second birth, has already been performed in
the family of the natural father.

+ For the doctrine as to the age of adoption according to the South-
ern authorities, see Elements of Hindu Law, page 75 ef seg. and Sum-
mary ditto, p. 50.

L
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the received practice ; while in Benares, the Dattacamiman-
s, which limits the period of adoption, should for the samne
reason be followed. In laying this down as a rule, it may
be objected, that there do not exist sufficient grounds for the
establishment of its accuracy. It is proper, therefore, that
the grounds of the rule should be stated. In the precedents
which I have collected, there is no case bearing directly on
the point. Case 2. (which is a Bengal case) does not ex-
pressly prohibit adoption after the age of five years. Andin
the case of Kerutnarain, versus Musst. Bhobinesree, (the
only adjudicated one for Bengal that I can find bearing on
the question®,) the priucip‘le of the extended limit was fully
discussed and admitted. The limitation to ‘the age of five
years is founded on a passage in the Calicapurdnat, and
_the authenticity of that passage is doubtful. The Dattaca-
“chandrica makes no mention of it, though the Daltacami-
mdnsd does. The latter being a Benares authority, it may
be proper to apply the limiting principle to that province,
but not to Bengal or the Dekhan, where that principle is not
only not recognized, but where it is denied, and adoptions
continually take place at an age far exceeding five years.
There is no standard work on the subject of aduption ex-
pressly for the Bengal school; but whenever there is any
difference of opinion between the Dattacamiménsd and the
Dattacachandricd, the doctrine of thelatter conforms to that
of Bengal; forinstance, as to the share to be taken by an adopt-
ed with a legitimate son}. Other instances might be cited. If
it should be considered that the reasons here given are insufli-
cient to warrant the conclusion arrived at, it may at least
be contended, that it is open to a Bengal pundit to adopt
either authority, and that the adoption of that which admits

» Sudder Dewanny Adawlut Reparts, vol. i. p. 161.
4+ Digest, vol. iii. p. 228,
1 Ddyabhdga, 156,
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the more extended limit, as heing the more liberal con-
struction, could not be objected to. The author of the
Considerations on Hindu Law as current in Bengal *, seems
adverse to the extension®of the limit. He maintains, that
in the case of Gopeemohun Deb, it was the opinion of all
the pundits who were consulted on his behalf, that proof
of his being under the age of five years was indispensable.
He also alludes to a remark appended to the case of Kerut-
narian, v. Musst. Bhobinesree, decided in the S. D. A;
but, with respect to the first, it may be observed, that
there does not appear to have been any formal opinion
actually taken ; and, with respect to the second, it is not
apparent from what authority the remark proceeded. The

author of the Considerations lays it down as a second rule,
that adoption cannot take place in any of the classes after®

the ceremony of tonsure shall have been performed. From
what kas preceded, il will appear, however, that “inves-
titure” should have been substituted for the word “ton-
sure ;” and that the doctrine should lave been gualified
by the provision, that if tonsure Lad becun performed pre-
viously to the fifth year, it might be repeated in the family
of the adopting father, the adopted son thereby becoming
an Anitya Dwyamushayana. According to the Muyooc’ha,
an authority of the greatest eminence among the Mahrat-
tas, the restriction as to age relates only to cases where
no relationship subsists; but when a relation, or Sagotra,
is to be adopted, no obstacle exists on account of his being of
mature age, married, and having a family+. In Mithila,
where the Critrinal form of adoption prevails, there is no

* Page 144. .

+ Bombay Reports, vol. i. p. 195.

t This form of adoption is wholly unknown in Bengal: but see
note, Sutherland’s Synop. p. 221, and case of Ooman Dut, v. Kunhai
Singh, Sudder Dewanny Adawlut Reports, vol. iii. p. 144.
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sort of restriction, except as to tribe; it being requisite that
the tribe of the adopting father and of the adopted son be
the same. There is no limit as to age, and no condition as
According  to the performance of ceremonies*.; so much so, that Kes-

to w hich form . . )
:;l;;other or 8 huba Misra, in the Dwaite Puriskishla, treating of this de-
ather may pe v g .

adopted ; Y scription of adoption, has declared that a man may ado

;:ﬁ“;ft’:"z"" his own brothert, or even his own father. But be, as well

relution to his g9 lijs issne, continues after the adoption to be consi-
natural family,

::::linherxts in dered a member of his npatural family], and he takes

the inheritance both of his own family and that of his
ﬁﬁiﬂ?ﬁeﬁ)’n adopting father §. Another peculiarity of this species of
notthereby  adoption, is that a person adopted in this form by the widow

mmd‘:f does not thereby become the adopted son of the husband.
even though the adoption should have been permitted by

and must him~ jighe husband||; and the express consent of the person nomi-

self consent to

the adoption.  nated for the adoption must be obtained during the life-

do'f:: Jﬂ:{on time of the adopting party®]. This relation of Kritrima son

cend. extends, as has been alrcady ohserved, to the contracting par-
ties only ; and the son so adopted will not be considered the
grandson of the adopting father’s father, nor will the son of

the adopted be considered the grandson of his adopting

* See the case of Kullean Singh, o. Kirpa and another, Sudder De-
wanny Adawlut Reports, vol. i. p. 9.

4+ The reverse of this opinion was maintained in the case of Baloo
Runjeet Singh, v. Obhye Narain Singh, Sudder Dewanny Adawlut Re-
ports, vol. ii. page 245 ; but the authorities cited by the law officers in
gupport of the doctrine laid down by them on that eccasion had rela-
tion to the Dattaca form of adoption.

1 Dig. vol. iil. p. 276.

§ Sudder Dewanny Adawlut Reports, vol. iii. p. 307.

}| bid. vol. ii. p. 27

& Ibid. p.173.
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father. " He does not inherit collaterally, being ninth in the
eaumeration, according to Ydjnyowalcya®.

It has already been observed, that a man who has a son,
spn’s son, or son’s grandson, isnot competent to adopt ason;

d it would seem to follow, by analogy, that if a man has
a son, and the son of an elder son deceased, he may give the
formert away in adoption, because he cannot be considered
as the father of one son only ; the latter also bearing towards
himn the relation of a son to all intents and purposes, and
supplying the place of the elder one. In the Dattacami-
mdénsa, there is a prohibition against the gift of a son, where
there are only two; but the precept is merely dissuasive, and
not peremptory.

.
-

Two persons cannot join in the adoption of one son. A notion

seems to have prevailed, that two brothers might adopt the
same individual ; but this is entirely erroneous}. The suppo-
sition seems to have proceeded on a misconstruction of the
following text of Menu :—* If among several brothers of
the whole blood, one have a son born, Menu pronounces
them all fathers of a male child by means of that son§”.
But that text is not meant to authorize the adoption of a
nephew even, by two ormore brothers. The adopted son of
one brother would of course offer up oblations to the ancestors
of all, and so far would perform the office of a son to them also;
hut Le would not take the estate of his adopting father’s
brothers, in the event of their having any nearer heir.

* Dig. vol. iii. p. 276.

+ In this case the dissuasive precept against giving one of two sons
would apply, but the adoption would nevertheless be valid.

% See Considerations on Hindu Law, p. 473 et seq.

§ Cited in Dig. vol. iii. p. 266.
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Another point which has been the subject of much discus-
sion, is, as to whether an adopted son by the Dattaca form
succeeds collaterally, as well as lineally; but this may now
be fairly said to be set at rest, and decided in the affirma-
tive. It is true that Jimutavahana, in the Déyabhéga,&
has conteﬁagd that the son adopted in the Dattaca form
cannot succeed to the property of his adopting father’s rela.
tions; but the doctrine, being in opposition to the text of
Menu, cannot be held entitled to any weight*. It should
be observed, however, that a son so adopted has no legal
claim to the proporty of a Bandhu or cognate relation: for
instanee, if a woman on whom her father’s estate had devol-
ved, adopt a son zvith the permission of her hushand, the son
so adopted will nbt be entitled to such estate, on his adop-
ting mother’s death, It will go to her father’s brother’s son,

in default of nearer heirs. This point was delermined in a

%

case recently decided by the pourt of Sudder Dewanny
Adawhit+. Itis notquite evident why a daughter’s adopted
son should be excluded from inheriting the estate of his
adopting mother’s father, while a son’s adopted son’s right of
succeeding collaterally has been acknowledged, in as much
as the maternal grandfather is enumerated among the kin-

¢dred by all the Hindu legislators; but the reason is, that

the party adopted in the latter case becomes the son of a
persdn ‘whose lineage is distinct from that of the maternal
grandfather. ‘ -

* This question has been amply discussed in the Considerations on
Hindu Law, p. 128 ef seq. See also case of Shamchunder and Roo-
derchunder, v. Narayinee Dibia and Ramkishen Rai, Sudder Dewanny
Adawlut Reports, vol. i; p. 209,

+ See the case of Gunga Mya, v. Kishen Kishore and others, Sud-
der Dewanny Adawlut Reports, vol. iii. p. 128.
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The difference of opinion existing as to whether a Dat-
{ace should be considered as heir of the adopter’s kinsmen
or not, arises from a difference in the order of enumera-
tion in the twelve descriptions of sons ; some legislators
€mintaining that Menu included the Dattaca 2among the

rst six, who are entitled to inherit collaterally, while others
mnaintain that the same law giver ranked him among the last
six, who can only inherit lineally. In the Dwaita Nirnaya
the several opinions have been mnoticed, and the author of
that work gives his own in favour of the Dattaca. In Sir
William Jones’s translation of the Institutes of Mesnu, the
Dattaca is ranked among the first six ; and a great ma-
jority of the pundits thronghout the country who were con-
sulted on the subject when it was agitated in the Supreme
Court, expressed their opivion, that the Dattaca is entitled
to inherit collaterally*. The author of the Dattacachan-
dricd, .;ccording to his usuaal expedient of reconciling con-
flicting doctrines, puts the decision of the question on the
character of the claimant—a criterion, it must be confessed,
not very preciset. %

* This question was circulated by the court of Sudder Dewanny
Adawlut to all the courts under its jurisdiction, to ascertain the law on
the point from their Hindu law officers. See page 161, Considerations
on Hindu Law.

+ I may here be permitted to introduce the following report of a case
decided on the 30th April 1821, tending to establish this point, and as
generally conpected with the law of adoption. The report wasnot
given with other decisions of the Sudder Dewanny Adawlut of the
game year ; and ‘from the importance of the case, it may be concluded
that the omission was attributable to oversight.
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It is clear, that a man having adopted a boy, and that boy
being alive, he cannot adopt another. 1t is writien in the

The appellant in this case was Gourhurree Kubraj, guardian of
Sheopershad Chowdree, a minor, against Musst. Rutnasuree Dibia,
mother of Kd¥oona Kant Rai, also a minor.

'The suit was originally institated by the appellant against Kashee
Kant Rai, in the Moorshedabad provincisl court, on the 14th of
March 1814, to recover possession of a three-anna share of the zemin-
duree, Pergunnah Tahirpoor, and the independent Kismuts Talgachee,
Juggunnathpoor, &c. &e. in zillah Rajesaye. The action was laid
at Rs. 7051, the estimated annual produce.

The plaint set forth, that Rajah Mohindernarain had five sons, viz.
Ramindernarain, Rubindernarain, Jadubinderanrain, Munneinderna-
rain,and Oopindernarain, of whom Jadubindernarain and the two others
last mentioned, died without children. On the death of Mohinderna-
rain, one moiety of the six-anna share in Pergunnah Tahirpoor, which
constituted his remindares, descended to Anundindernarain, the adopted
son of Ramindernarain and father of Sheopershad, a minor, and the other
half to Bhyrubindernarain, as heir to his adopting father Raghooinder-
narain, son of Rubindernarain. Anundindernarain Chowdree sold a
five-pie share of his three-anna portion, and retained possession of the
remaining portion. Bhyrubindernarain digd in 1204, B. 8. leaving Jug~
dusuree his wife, and Bunmalee Dibia his daughter. Jugdusuree obtain-
ed possession, and was registered as proprietor of her husband’s share ;
and in the year 1212, B. 8.gave Bunmalee, when she was nine years old,
in marriage to the defendant. Bunmalee died on the 27th of Phagoon
1213, B. 8. before she arrived at years of maturity ; and Jugdusurree
likewise died on the 17th of Cheyt in the same year. As Sheopershad
was entitled to perform the sraddha and to succeed to the property left
Dby Jugdusurree, he presented a petition tothe collector to be registered as
proprietor of the deceased’s estate,which was opposed by the defendant,
on the plea that Jugdusurree had made a gift in 1207, B. 8. of the :¢-
sindaree and her other property to him and to his wife Bunmalee, to
which he was therefore entitled: his cluim was also opposed by Eshur-
chund, a person who represented himself to be the adopted son of the
deceased, and who likewise applied for the entry of his own name. The
collector rejected Sheopershad’s application,and ordered the defendant’s
name to be entered for Jugdusurree’s zemindaree, according to the con~
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Dattacamimdnsd: “ A man destitute of a son (aputra) is
one to whom no son has been born, or whose son has died;

ditional deed of gift produced by him, though contrary to the Skasters,
and referred Sheopershad and Eshurchund to a ¢ivil suit. Eshurchusd
brought an action in the zillah court, through his gnardﬁ Gungaram
Bhaduree, and obtained a decree, which was reversed on appeal by the
provincial court, and his claim as adopted son rejected. This decision
was subsequently affirmed by the Sudder Dewanny Adawlut, which court
passed an order, on the 4th of February 18183, directing Sheopershad to
prefer his claim, as heir, either in the vi¥ah or provincial court, to the
estate left by Jugdusuree, when it would be decided whether the deed of
gift produced by Kashee Kant Rai was valid or not, according to the
Shasters. BunmaleeDibia was married to Kashee Kant in the year 1212,
B. S. and the deed of gift produced by the defendant as having heen
executed by Jugdusuree in favour of himself (KasheeKant) and his wife
Bunmalee is dated the 23d of Assar 1207, B. 8. Jugdusuree was in,
possession of the estate during her lifetime, namely till Cheyt 1213, B.
S. during which period Kashee Kant Rai (who was not competent to
perform the exequial rites) had nothing to do with it, and no mention
was made of the deed of gift. From the condition specified in the said
deed, it appeared that the gift was made to Kashee Kant and Bunmalee
Dibia, in the event of the latter becoming pregnant. It was very suspi«
cious, and altogether unlikely that the idea of Bunmalee's pregnancy
should have been entertained five years previous to her marriage, and
inser.ed in the deed of gift. The instrument by which Jugdusuree he-
queathed her property on her death to the defendant and Musst. Bun-
malee is invalid, inasmuch as she is not empowered by the Shasters to
alienate it by sale or gift, and as, moreover, Bunmalee died during the
lifetime of Jugdusuree, her succession was thereby defeated. Besides,
by a compromise entered into formerly between Anundindernarain, the
father of Sheopershad, and Bhyrubindernarain, the husband of Jugdu-
suree, it was provided, that the estate and property of either of them
who should die without children should go to the survivor and his heirs ;
80 that, in every point of view, Sheopershad was entitled to Jugdusuree's
property.

The defendant in answer stated, that after three of the five sons of Ra-
jah Mohindernarain had died without children, Rubindernarain, grand-
father of Bhyrubindernarain, the husband of Ranee Jugdusuree, and

M

81,



82

Of Adoption.

for a text of Sounaka expresses, “ one to whom no son has
been born, or whose son has died, having fasted for a son,

Ramindernarain, grandfather (as alledged by the plaintiff) of Sheoper-
shad, became possessed of the six-anna share of pergunna Tahirpoor.
A moiety, or three-anna share, devolved at the death of Rubinder-
narain on Raghooindernarain hy the law of inheritance, and on his death
it went to Bhyrubindernarain, and on his dying without sons to his widow
Musst. Jugdusuree. The remaining three-anna share descended to
Anundindernarain, by a gift from RaneeLukhee, widow of Ramindcrna-
raih, and a deed of compromise, alleged to have been executed hy Bhy-
rubindernarain. The property did not go to Anundindernarain by
right of adoption ; for Ranee Lukhee, after her husband’s death, had in
conformity to his permission, adopted in the first instance, a person
pamed Roodurnarain, and on his death, Anundindernarain, without the
permission of her husband, and in opposition to the Shasters, on which
account she had made agift to him of herestate. An adoption of this
nature has never been recognized by the Shasters, by the usages of the
Brahmins or other Hindu tribes, A suit was iu consequence instituted
in the zilluh court between Bhyrubindernarain and Anundindernarain,
and regularly carried in appeal before the Sudder Dewanny Adawlut.
The vyavastha submitted by the Pundit of the zilluh court, which like-
wise coincided with five legal opinions filed by Bhyrubindernarain, in«
validated the adoption. The zilluh judge, however, acted on theopinion
expressed by other Pundits which were submitted by Anundindernarain,
and passed a decree in his favour, declaring in that decree, which was
dated June the 30th, 1795, that the object of Ranee Lukhee in execu~
ting a deed of gift of that nature, was to secure to Anundindernarain in
some way, either by adoption or by gift, the succession to her property,
and that, in the event of any dispute arising after her death on the sub-
ject of the second adoption, there might be no doubt of her property
descending to Anundindernaruin under the deed of gift. By the deci-
sion of the superior court, the adoption ofAuundindernarain was declared
illegal, and he was allowed to succeed to the property solely on the
ground of the deed ofgift and the compromise, the authenticity of which
was not ascertained. Besides, even supposing the adoption to have
been valid, the person adopted is only entitled to the property of his
adopting father, and has no claim to the property of his adopting father's
family or collateral relations. Shecpershad, therefore, could have no
title whatever to the three-anna share of the estate in dispute. The
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&e.*:” but it seems to be admitted, that a inan having a legi-
timate son may not only authorize his wife to adopt a son

following, he affirmed, was the true state of the case. It is the usage
among Brahmins for a Kooleen,when he marries into an inferior family,
to receive a large valuable consideration. Accordingly, in 1207, B. S.
Ranee Jugdusuree, wife of Bhyrubindernarain, who was of an inferior
family, having agreed to give her daughter Bunmalee Dibia in marriage
to him (the defendant), who was of the Kooleen caste, made a gift of
her zemindaree and other property to his wife Bunmalee Dibia and
himself, with the knowledge and consent of all her family, as well as of
Anundindernarain. But, in consideration of their youth, she executed
anicrarnama in the form of a will, in favour of his (the defendant’s)
father, Kalee Kant Rai, empowering him to superintend and take care
of the estate during the period of their minority, and died in the year
1213, B. S. Anundindernarain also lived till 1212, B. 8. subsequent to
the execution and registry of the deed of gift ; and, -had he considered
Limself the heir of Ranee Jugdusuree, he would, undoubtedly, have
opposed the proceeding, either at the time or at some subsequent period
of hislife. He, however, had never done so. Onthe death of Ranco
Jugdusuree, Gungaram Bhaduree, the plaintiff's uncle, having persuad-
ed Benood Ram Rai,proprietor of a ten-anna share in the above pergun-
na, to collude with them, forged an ijazutnama, or deed of permission to
adopt, and a hibbanama and other documents, and sued him (the defen-
dant), first stating that Eshurchunder was the adopted son of the Ranee:
but their claim was rejected, and, therefore, the present suit (fraudu-
lently preferred on the ground that Sheopershad was the heir, and

* Page 9.—There is a vyavastha maintaining the opposite doctrine,
the authority cited for which is a verse ascribed to Menu, though not
to be found in the Institutes: ¢ Many sons are to be desired, that
some one of them may travel to Gya.” But this text obviously relates
to legitimate sons. See the case of Goureepershad Rai, v. Jymala, p.
136, vol. i. Sudder Dewanny Adawlut Reports. And Mr. Colebrooke
observes, in a note to p. 42, Ibid. that the validity of a second adop-
tion, while another son, whether by birth or adoption, is living, is 2
question on which writers of eminence have disagreed ; that Jagan-
nitha, in his Digest, inclines to hold it valid ; but that the author of the
Duttacamiminsé, a work of great authority, maintains the contrary
opinion.
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may authorize after his death, failing such legitimate son, but also, failing

his wife to a-
dopt another,

the son so adopted, to adopt another in his stead*; and it has

.

entitled to the property alienated by the gift of the Ranee) was alto-
gether inadmissible ; inasmuch as the illegality of Anundindernarain’s
adoption invalidated the claim of Sheopershad to the property of
Runee Jugdusuree ; and the Ranee having, before the birth of Sheo-
pershad, made & gift of her property to him (the defendant) and to his
wife, it could not be considered as her estate on her death. Besides,
he had himself, with his own maney, paid off a mortgage contracted on
the estate since the time of Bhyrubindernarain, when it would other-
wise have been sold. The forgery of the deed of compromise produced
by the plaintiff was evident, from the circumstance of its being dated
on the 11th of Bhadoen 1212, B. 8. The suit about the adoption of Anun-
dindernarain, pending between him and Bhyrubindernarain, his (the
defendant’s) father-in-law, was decided in the Rajshahee ziliah court
on the 13th of Assarh in the above year, afterwards in the provincial
court, and lastly in the Sudder Dewanny Adawlut on the 4th of Assin
1208, B. 8. Had the deed of compromise been genuine, and in the posses-
sion of Anundindernarain, he would undoubtedly have brought it for-
ward in some court of justice. And as the cause between Anundinder-
narain and Bhyrubindernarain was pending till 1208, B. 8. it was
extremely improbable that a compromise should have been entered into
in 1202, B. S. Anundindernarain also was a minor at that time, and
many suits had been preferred in the civil and criminal court and in the
collector’s office relative to the estate between 1202 and 1213, B. S. a
period of twelve years, during which Ranee Jugdusuree was alive ; but
no mention had ever been made of the compromise, nor had it ever been
registered, or before produced.

On the death of the defendant, his wife, Musst. Rutnusuree Dibia,
mother of Kuronah Kant Rai, his minor son, became his representative
in the suit.

* Case of Shamchunder and Rooderchunder, p. 209, vol. i. Sudder

"Dewanny Adawlut Reports, where it was established, that there may be

two successive adoptions by the widows of the same man ; and the case
of Musst. Solukhna, v. Ramdolal Pande and others, p. 3%4. vol. i.
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also been ruled, that authority to a wife to adopt, inthe event failing such

of a disagreement between her and a son of the husband,

The plaintiff, in replication, maintained that Ramindernarain, grand-
father of the minor Sheopershad, and his brother Rubindernarain, lived
together as members of an undivided family. Rubindernarain died
leaving a son, Raghooindernarain, his heir ; and Ramindernarain died
leaving his widow, Musst. Lukhee Ishuree, to whom he granted permis-
sion to adopt a son. In Kartik 1170, B. 8. Raghooindernarain died
leaving a widow, Musst. Sirsuttee, who with Lukhee Ishuree, the grand-
motler of the minor Sheopershad, enjoyed joint pessession of the estate.
Musst Sirsuttee adopted Bhyrubindernarain, entered his name jointly
with that of Lukhee Ishuree in the collector’s office, and died in 1162,
B. 8 ; and the grandmother of Sheopershad died after having adopted
Anundindernarain according to her husband’s permission, put him in
possession of the estate during her own lifetime, and by means of an
application effected the registry of his name instead of her own. Bhy-
rubindernarain afterwards instituted an action, on the ground that the
adoption of Anundindernarain was illegal. By the decisions, however,
of the zillah and provincial courts and of the Sudder Dewanny Adaw-
lut, the adoption of Anundindernarain was held to be valid, and a decree
passed in his favour. There could, therefore, be no doubt of Sheoper-
shad’s title, and of his being the Pindadhikar, or person entitled to per-
form the exequial rites of Jugdusuree and Bhyrubindernarain. As
Kalee Kant Rai, father of Kashee Kant, the defendant, was adopted by
Kishen Kant Rai, and according to the Shasters the distinction of the
Kooleen caste is lost on the adoption, and as the dignity of the ancestors
of Mohindernarain (who were Rajahs) was superior, the allegations of
the defendant relative to Jugdusuree having given her property to him
on his marriage with her daughter, in consideration of his rank, were
evidently false, inasmuch as from the time of the ancestors of Mohin-
dernarain, Ramindernarain, and Anundindernarain, connexions had
subsisted between them and the Kooken Brahming, No one ever gave
his whole estate to his daughter and son-in-law; but it is both the
law and usage, that if a person dies without male issue, his estate will
not devolve to his daughters, or daughters’ sons, but only to the de-
scendants from the same grandfather. In accordance with this custom,
on the death of Indernarain Rai without male issue, his estate did not
go to Ramsingh, his daughter’s son, who was alive, but to the persons
descended from the same grandfather as himself. The truth of all

50N,
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then living, willnot avail; though authority to adopt, in the
event of that son’s death, would be valid*. It is a disputed

these representations will be established on inquiry. If the father of
Sheopershad had been aware of the gift alleged by the defendant, he
would certainly have opposed it. It is singular that the deed of gift
declares, that the gift is made for the performance of exequial ceremo-
nies, and stipulates that Ranee Jugdusuree shall, during her lifetime,
retain possession of the above estate, and have the power of alienation
by sale or gift. As, therefore, the Ranee enjoyed possession of the
estate, and retained the power of disposing of it by gift or sale ; and
did, subsequently to the execution of the deed of gift, give, in the
exercise of her proprietary right, dewotter and brukmoter lands to
many persons, and the donee did not obtain possession of the lands
given to him, it did not clearly appear. with what view the will in
favour of the defendant’s father was executed, or what law legalized a
conditional gift of the above nature, or how, Bunmalee Dibia having
died childless in the lifetime of her mother, the condition relative to
the performance of exequial ceremonies could hold good.

The rejoinder of Rutnusuree Dibia set forth, that as both the donor
and the donee were dead, and the property given huad descended as an
hereditary estate, the claim of any person thereto was inadmissible
according to the Shasters; and that her son, as the Pindadhikar of
Bunmalee Dibia, was undoubtedly entitled to her property.

On the 13th of June 1817, the second judge of the provincial court
dismissed the claim with costs, on the ground of the vyavastha submit~
ted by the pundit of the court, which declared that an adopted son was
entitled to the property of his adopting father, not to that of his adopt-
ing father’s collateral relations ; that a woman had not the power to
adopt a second person on the death of an individual whom she had pre-
viously adopted, with her husband’s permission; and that, therefore,
Anundindernarain, and consequently Sheopershad, were not entitled to
the property in dispute ; and that the deed of gift executed by Jugdu-
suree in favour of Bunmalee Dibia and Kashee Kant, her daughter-
and son-in-law, was valid.

* Case of Musst. Soolukhna; v. Randoolal Pande and others, vol. i.
p- 325.
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point, whether a widow having with the sanction of her hus-
band, adopted one son, and such son dying, she is at liberty

The appellant being dissatisfied with this decision, appealed to the
court of Sudder Dewanny Adawlut, laying his claim at Rs. 15,151, three
times the sudder jumma of the lands in dispute.

Eshurchunder Rai, the person claiming to have been adopted by Ra-
nee Jugdusuree, presented a petition to the following effect.

¢ The suit instituted by Gungaram Bhaduree, your petitioner’s guar-
dian, against Kashee Kant, to effect the reversal of the acting collector’s
order for the registry of Kashee Kant’s name as proprietor of a three-
anna share in zemindaree Pergunnah Tahirpoor, was decreed by the
judge of zilluh Rajshahye. This decision was, however, reversed in the
provincial court, and the order of the provincial court was affirmed on
the 4th of February 1818, by W. E. Rees, Esq. formerly acting judge
of the Sudder Dewanny Adawlut. On your petitioner making frequent
applications for redress to the former judges of this Court, he was in-
formed by Mr. Harington, that when the cause of Sheopershad Chowdree
came before the court, they would take into consideration your petition-
er’s case, and decide upon it. As your petitioner’s adoption is establish-
ed by the papers in the case of Sheopershad, v. Kashee Kant,(No.1779.)
your petitioner hopes, that when the above cause comes before you, you
will take into consideration the present petition, and the papers filed on
the former trial, as well as the petitions for a review, and the vyavasthas
of the pundits of this court filed in the canse of Ranee Siromunee and
others, and afford himn redress.”

The case having been brought to a hearing before the second judge,
(C. Smith,) all the pleadings and exhibits of the parties were perused,
as well as two petitions presented by Eshurchunder Surma, two vya-
vasthas of the pundits of this Court, one in the case of Bijia Dibia appel-
lant, v. Unnapoorna Dibia, respondent, the other in the case of Sham-
chunder Chowdree, and Rooder Chunder Chowdree, appellants, v. Na~
rainee Dibia Chowdrain and Ramkishore Rai, respondents, and the
interrogatories of this court to the pundits aforesaid; the papers of
the Rajshahye zillah court, the provincial court, and the Sudder
Dewanny Adawlut in cause, (No. 846,) of Gungaram Bhaduree, guar-
dian of Eshurchunder Surma, appellant, v. Kashee Kant Rai, re-
spondent, and the decrees passed by all those three courts therein.
Copies of two vyavasthas of the pundits of this court filed by the ap-
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to adopt another without having received conditional permis-
sion to that effect from her husband. According to the doc-

pellant’s vakeel, and the proceedings in three different suits, viz. Bijia
Dibia, appellant, v. Unnapoorna Dibia, respondent ; Sohun Lal Khan,
appellant, v. Ranee Siromunee, respondent; and Eshurchunder Paul
and others, appellants, v. Kishen Govind Sein, respondent.

The vyavastha of the pundits in the case of Shamchunder and Rooder~
chunder, delivered on the 21st of August 1807, was to the following
effect.

Q. Subsequently to the death of Kishen Kishore, his senior widow
had adopted Nundkishore as a son, and, on the death of the son so
adopted, the second widow of the said Kishenkishore adopted an in-
dividual called Ramkishore, who is still living : under these circum-
stances, Joogulkishore, a person adopted by Kishengopaul, the uterine
brother of Kishenkishore, and his half brother Luchminarain’s two
sons, Shamchunder and Rooderchunder, claim the property left byNund-
kichore and Kishenkishore : Now supposing the adoption of both the
sons to have been proved, in this case, which of the claimants is or are
entitled to inherit the property of Kishenkishore and Nundkishore ?
and does an adopted son succeed collaterally as well as lineally ?

R. The property, whether consisting of moveables or immoveahles,
belonging to Kishenkishore, deceased, whe left no issue of the body,
will devolve on the son whom his younger widow had adopted according
to the mode prescribed by law. The uterine son adopted by Kishen-
kishore’s brother and his half brother’s sons have no right of succession.
The property of the deceased Nundkishore, in default of issue of his '
adopting mother, will devolve on the adopted son of his step-mother
whom she adopted with her husband’s sanction, provided he be endued
with the requisite qualities,and able to benefit his parents by performing
the (NVitya ) indispensable and fixed observances, (Nimittika ) casual
rites, (Camya ) supererogatory works (which are performed at pleasure,
or through the desire of some advantage), ( Eesta ) essential ceremo-
nies, a8 ablution, invektiture, &c. ("Poortta) acts of pious liberality, as
digging & well, planting a grove, building a temple, &c. and so forth,
prescribed to his own tribe. 1In this case, the surviving adopted son
(of the second widow) being 2 nearer sapinda to the deceased son ad-
opted (by the eldest widow) than the other relations who claim, he
will succeed exclusively to the property, and the kinsmen will have no
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trine of the Daltacamiménsd, the act would clearly be ille-

gal; but Jagyanndtha holds that the second adoption in such

claim.  This opinion is consonant to the doctrine of Menu, Goutama,
and Bondhiyana, the first of whom holds the first rank among legisla~
tors ; and the doctrine is also consonant to the Munwurtha Mooktavuli,

Dattacamimdnsa, Virddabkangdrnave, Ratnicara, and other authorie
ties.

Authorities.—The text of Devals cited in the Diyatatwn and other
tracts: < All these sons are pronounced heits of a man who has no legi<
timate issue by himself begotten.”  The passage of Yijnyawaleya cited
in the Duyatatwa and other law hooks: < The wife and the daughters,
also both parents, brothers likewise.”

< Of him who leaves no son, the father shall tuke the inberitanee, or
the brothers.”  Menn. ‘The text of Vrikaspati cited by Raghunandany
amd others: = Menuw holds the first rank among legislators, because he
has expressed in his code the whole sense of the Vedus @ no code is ap-
proved which contradiets the sense of any law promulgated by Menn.”
The texts of Menw laid down in the Ratndcnra and other tracts : —
« Of the twelve sons of men, whom Menu, sprung from the self-exist-
ent, has named, six are kinsmen and heirs ; six not heirs, except to their
own father, but kinsmen. The son begotten by a man himself in law-
ul wedlock, the son of his wife begotten in the manner before mention-
ed, a son given to him, a son made or adopted, a son of concealed birth,
or whose real father cannot he known, and a son rejected by his natural
parents, are the six kinsmen and heirs.” < Menu, sprung from the self-
existent Brahma, and first of the fourteen Menus ; among these twelve
sons of men whom he has named, the first six are pronounced kinsmen
and heirs to collaterals: the result is, that, as kinsmen, they offer the
funeral cake and water to Sapindas and Semanodacas, and, as heirs, they
succeed to the heritage of their collateral relations, on failure of male
issue, as well as to the estate of their father.” This is the explunation
of Cullacabhatta. The following texts are laid down in the Rutnacare
and other tracts. Gautama. ¢ The son begotten by a man himself in
lawful wedlock, the son of a wife begotten by an uppointed kinsman, a son
given, a son made by adoption, a son of coucealed birth, and one rejected
by his natural parents, are sons who inherit property. The son of an
unmarried girl, the son of a pregnant bride, a son by a twice-married *
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case would be valid, the object of the first having been defea-
ted. According to the authorities which are followed in Ben-

woman, the son of an appointed daughter, a son self-given, and a son
bought, claim the family of their adopting futhers.”

Boudhdyana :—Participation of wealth belongs to the son begotten by
a man himself in Zawyful wedlock, the son of his appointed daughter, the
son begotten on his wife by a kinsman legally appointed, a son given, a
son made by adoption, a son of concealed birth, and a son rejected by his
natural parents. Consanguinity, denoted by a common family appellation,
belongs to the son of an unmarried girl, the son of a pregnant bride, a
son bought, a son by a twice-married woman, a son self-given, and a
son of a priest by a Sudra.” Although Jimutavahuna, Raghunandana,
and others, explaining the text of Devala cited in the Déyabhdge, has not
reconciled the dispute in regard to the given son and the rest being
heirs to collaterals or otherwise, yet it should not be therefore supposed
that the given son has no right of collateral succession. The difference
of opinion may be reconciled by referring to the distinetion of the adop-
ted son being ("Sugoona) endued with good qualities, or ( Nirgoona)
not so endued. This is the doctrine contained in the Ratnicara and
other authorities ; and it must be admitted that the given son and the
rest who are endued with good qualities, are entitled to succeed both to
the adopting father and his kinsmen.

“ It is also proper-to affirm, as intended by that expression, that sons
given and others, being virtuous, are entitled to the inheritance and so
forth, in preference to a son by a twice-married woman or thelike, if he
be destitute of good qualities; but if all be destitute of good qualities,
he who is superior as nearest allied by birth, shall take a full share of
the paternal estate, and the rest shall have the portions allotted to them
in the Brahmapurana and other works. The maintenance directed
must consist in the receipt of such a share ; else the seeming contradic-
tions in the texts of Menu and others, and of Ydjnyawaleys and the
rest, could not be well reconciled. But some argue, from the concur-
rent import of the text of Devula, that the text of the Brahmecpurana
also relates to sons given and the rest, who are inferior in class to their
adoptive fathers.— Vivddabhangdrnava..

The vyavasthi in the case of Bijia Dibia against Unnapurna Dibia,
was to the following effect.
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gal and Benares, a woman is competent, after the death of
her husband, to adopt a son, provided he gave her permission

Q. Tarnee Choudhrain having, at her hushand’s death, taken pos~
session of his entire property, real and personal, selected for adoption a
boy named Kalikant, with herlate hushdand’s sanction. 1t appears from
the deposition of a witness Bhowanishunker, adduced by Kalibhairub
and the said Tarnee (who were defendants in this cause) that Kalikant
died previously to the celebration of the ceremonies prescribed for adop-
tion ; but it appears from the statement of the plaintiff Bijia Dibia, that
the boy died subsequently to his adoption. A few years after his death,
the said Tarnee assigned over all the property which she held in her
pussession to ber junior daughter’s son (Kalibhairub), while her senior
daughter was living and had a daughter. Subsequently the senior
daughter was delivered of a son, who laid claim to a moiety of the pro-
perty disposed of as above stated. Under these circumstances, was the
said Tarnee, according to the law of Bengal, computent to give away
all her husband’s property to her daughter’s son, while she had another
daughter living, and is the deed of gift in such case valid and binding ?
Supposing the adeption of Kalikant to have been actually made in this
case. was she (the said Tarnee) competent, after the death of such
adopted son, to dispose of her adopted son’s property by deed of gift
in favour of her daughter’s son?

R. A widow, without sanction of her husband’s representatives, is
incormpetent to make a gift of his property which had devolved on her
by right of inheritance, and the deed of gift which she made cannot be
considered as valid or binding. No adopting woman is allowed to dis-
pose of her adopted son’s property which had devolved on her at his
death, by a deed of gift in favour of one heir, while there is a possibi-
lity of the birth of another. This opinion is conformable to the Diya-
bhdga, Diyanirnaya, Diyaruhasya, Vyavasthirnuve, Déyatatwa, Dayu-
nirnaya, and other authorities current in Bengal.

Authorities.— But the wife must only enjoy her husband’s estate after
his demise. She is not entitled to make a gift, mortgage, or sale of it.”
Thus Cutyiyana says: ** Let the childless widow, preserving unsullied
the bed of her lord, and abiding with her venerable protector, enjoy
with moderation the property until her death. After her, let the heirs
take it.” ¢ Abiding with her venerable protector :” that is, with her
father-in-law, or others of her husband’s family, let her enjoy her hus~
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And western to do so during his lifetime ; and, according to the law of

provinces.

the western provinces, with the sanction of the hushand’s

band’s estate during her life; and not, as with her separate property,
make a gift, mortgage, or sale of it at her pleasure. The Ddiyabhige.
It is laid down in the Ddyanirnaya, that ¢ no widow is competent to
make a gift, or mortgage, or sale of her hushand’s property, except for
the sake of performing his exequial rites, or other necessary purpose ;
and she residing with her husband’s family, is entitled to consume only
such portion of his estate as may suffice for her subsistence.

For women, the heritage of their husbands is pronounced applicable
to use. Let not women on any account make waste of their hushand’s
wealth. The Bharata. By the word © waste” it is meant, that & woman
cannot make a gift, sale, or other alienation of her hushand’s property
at her pleasure. The Ddiyarulasya.

“ The property of a person dying, leaving neither son, son’s son,
nor son’s grandson, goes to his virtuous widow ; but she cannot make
any alienation, as sale or the like, of such property, excepting for the
purpose of promoting her husband’s spiritual benefit by giving a part
of it, or for the purpose of saving her own life.” The Fyavastharnara.

The text of Ndreda laid down in the Diyarahasya :—< Every sort
of contract made by a woman, not' in a time of distress, is null and
void, particularly the gift, mortgage, and sale of the house and field.”

The word ¢ wife” is cmployed as a term of general import : and im-
plies, that the rule must he understood as applicable generally to the
case of a woman’s succession by inheritance. The Ddyabhiga.

The following passage is cited in the Ddyabliga and Diyarahaesya : —
¢« They who are horn, and they who are yet unbegotten, and they who
are actually in the womb, all require the means of support ; and the
dissipation of their hereditary maintenance is censured.”

The second judge recorded his opinion on the 2d of January, 1821,
in these terms :—

< T am of opinion that neither of the parties in the present case are
entitled to the property left Ly Ranee Jugdusuree, in as much as it
has been established that Eshurchunder Chowdree, the appellant in
the -cause (No. 846.), is the rightful heir. The proofs in favour of
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kindred, after his death ; these authorities contending, that

although a woman cannot of herself perform the ceremonies

such a conclusion are fully detailed in my proceeding of this date. If,
in concurrence with me, the Court, after admitting a review of judg=-
ment in case No. 816, reverse the decisions of this Court, and of the
provincial court, and aflirm the decree of the Rajshahye villah court,
it will be necessary to affirm the decree passed by the Moorshedabad
provincial court in this case. If, however, on the contrary, they uphold
the decree passed by this Court on the 4th of February, 1813, 1 con-
sider the title of Sheopershad Chowdree (the appellant) to be, accord-
ing to the Shasters, undoubtedly superior to that of Kasheekant Rai,
the respondent’s father.  For Kasheekant Rai only stood in the rela-
tion of a son-in-law, which ceased on his wife’s dying without children
during her mather’s lifetime, and his elaim under the conditional deed
of eift is altogether inadmissible according to the law of inheritance ;
inasmueh as the condition was cancelled by the death of the person on
whom the fulfilment was enjoined, and on failure of Ranee Jugdusu-
ree’s own and adopted children, Sheopershad Chowdree, the appellant,
appears the ouly person who has any title to sucreed as heir.”  Under
thece circumstances, the second judge recorded his opinion, that the
Court should either admit a review of judgment in Eshurchunder
Chowdree’s case, reversing the decrees of this,and of the provincial court,
and affirming the decree of the Rajshahye illuh court, dated July the
12th, 1808, and uphold the decision of the first judge of the Moorsheda-
bad provincial court, dated June 13th, 1817, dismissing Sheopershad’s
claim, and making the costs of all courts payable by the parties respec-
tively ; or that they should reject the application for a review in cuse
No. 816, and, aflirming this Court’s decree dated the 4th of Februavy
1813, should reverse the decision of the first judge of the Moor<hedabad
provineial court, and award to Sheopershad Chowdree a three-anna
share of zemindaree pergunnah Lahirpoor, with mesne protits for the pe-
riod during which it had been in the possession of Kasheekant Rui.
charging the costs of both courts to the respondent.

The case was next brought before the third and officiating judges,
(S. T. Goad and W. Dorin.) Their proceeding of the 8th of Febru-
ary was to the following effect.

« It appears that the appellant lays claim to a three-anna share in the
zemindaree of pergunnah Tahirpore,which was in the possession of Ranee
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requisite to adoption, yet that there is no objection to her
calling in the assistance of learned Brahmins, as is practised

Jugdusuree, who died in 1213 B.S. The Ranee was seized of the three-
anna portion in dispute on the death of her husband Bhyrubinderna-
rain in the year 1204 B. 8. who left no male issue and only one daughter.
The daughter also died at the age of nine or ten years, after her mar-
riage with the late Kasheekant Rai, the respondent’s husband. The ap~
pellant maintains, that the share in dispute, being the estate left by Bhy-
rubindernarain the husband of Jugdusuree, descends to his heir ; and as
he is the son of Anundindernarain, Bhyrubindernarain’s uncle, who was
adopted by Ranee Sirsuttee, and was likewise the second adopted son of
Ranee Lukhee, he is entitled to it according to the law of inheritance.
The respondent contends, that Ranee Jugdusuree transferred the above
estate to her daughter and the husband of that daughter by a deed
of gift executed on the 23d of Assarh 1207 B. S. under the expecta-
tion that her daughter would bear a son, and stipulating that she (the
donor) should remain in possession of the lands during her lifetime, as
she accordingly did for six or seven years, and she opposes the claim pre-
ferred on the grounds of hereditary right by the appellant.

1st. Because the adoption of Anundindernarain by Ranee Lukhee,
the wife of Ramindernarain, had not taken place according to the

Shasters.

2d. Because, even if the adoption of Anundindernarain had bheen
legal, the appellant’s claim to succeed as heir to the estate of Bhyrubin-
dernarain and Ranee Jugdusuree was inadmissible according to the
Shasters, inasmuch as he could not claim relationship with the husband
of Ranee Jugdusuree through the adoption of his father.

But with respect to the ohjections urged by the respondent to the le-
gality of Anundindernarain’s adoption by Ranee Lukhee, in conformity
to the permission of her husband,it is only necessary to state that Anund-
indernarain died in 1212, B. S, till which time he was in possession of
his adopting father’s estate, and that it appears from a decree passed by
this Court on the 26th of September 1801, in the case of Ranee Jugdu-
suree, appellant, v. Anundindernarain, a minor, respondent, that
several objections raised to the adoption of Anundindernarain were
overruled at the time by this Court, and the adoption declared to be
valid. Bhyrubindernarain, moreover, the husband of the appellant
upon that occasion, admitted the legality of the adoption, Adverting
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by Sudras on similar occasions. But according to the doc-
trine of Vachespati, whose authority is recognized in Mithi-

to the foregoing circumstances, the Court do not consider that the
respondent is authorized, after so great alapse of time, now to call in
question the legality of Anundernarain’s adoption. And as it is evi-
dent, from several former vyavasthis, that the deed of gift executed by
Ranee Jugdusuree for her hushand’s estate, to the possession of which
she had succeeded on his dying without male issue, is perfectly invalid,
it only remains to ascertain whether now the appellant is, according to
the Hindu law, entitled to the estate in dispute as heir.”

A copy of this proceeding was accordingly ordered to be laid before
the pundits of the Court, together with the genealogical table furnished
by the appellant, to enable them, after a due consideration of their con-
tents, to submit within a fortnight a vyavasthd consonant to the Hindu
law as current in Bengal, in reply to the following question.

Q. If the deed of gift produced by the respondent beillegal, and at
the death of Jugdusuree her husband’s heirs had the right of succee-
ding her, in this case, is the appellant, according to the law of Bengal,
entitled to the property in question by right of representation or other-
wise ?

R. Although Bhyrubindernarain should have died leaving no issue
but a daughter, and his property should have been enjoyed by his wi-
dow Jugdusuree during her life, and the deed of gift (produced by the
respondent) of all her property in favour of her daughter and her hus-
band be illegal, yet on her demise, her property, even though it he sub-
ject to the succession of her husband's heirs, will not devolve on the ap-
pellant ; for he cannot claim it by right of representation, as he being the
son of Anundindernarain, the second adopted son of Lukhee Dibia,
does not hold the rank of Sapinda. A person according to law may
desire his wife to adopt his son, but neither by law nor custom can he di-
rect her to adopt one, and after his death another. The second adop-
tion by the widow must be considered as illegal, and the adopted son
cannot thereby rank in the relation of a Supinda ; and it follows, a _for-
tiori, that the appellant has no tie of relationship with the deceased,
when his father is debarred from that right. It appears in the question,
that Bhyrubindernarain acknowledged the adoption of Anundinderna-
rain; and the Court, having rejected the objections expressed on the sub«
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14, a woman cannot, even with the previously obtained sanc-

tion of her hushand, adopt a son after his dcath, in the Dat-

jeet, admitted the adoption to be good and legal. The ruling authority is
independent, and may act according to its pleasure ; but according to
law, the second adopted son can be entitled to inherit the property of
the individual only by whom he is adopted, and cannot inherit the pro-
perty of his adopting parent’s Supindas. This opinion is consonant to
the Dattacamiminsd, Dattacachundricd, Vyavahiramitrica, and other
authorities, as current in Bengal.

Authorities.—The texts laid down in the above authorities : < By a man
destitute of a son only, must a substitute for the same always be ad-
opted : with some one recourse ("Yasmattasmat Prayatnatus ) for the sake
of the funeral cake, water, and solemn rites.” ¢ The funeral cake:” the
«« Sradha, or funeral repast.” < Water:” that is, the presenting water in
the two united palms, and so forth. “Solemn rites:” meaning rites in ho-
nour of the deceased, cremationand the like. "These are the cause ("hetu.)
The reason, occasioning the adoption, is the cause. This, from bheing
used in the singular number, shews that these ceremonies collectively
are the cause, and not individually ; and consequently, the meamng is,
that there is not a distinct affiliation, severally for each ; but oneadop- \
tion only, on account of the whole : for, on default of a son, the failure
of the oblation of food #nd other rites is the consequence,” The Dat~
tacaminuingd.

Ag, in their proceeding of the 8th of February 1821, the Court did
not require the pundits to give an opinion as to the legality or illegality
of the adoption of Anundindernarain, they were directed to refrain from
all consideration of the merits of that question ; and taking for granted
that it was legal, and that Anundindernarain was the adopted son of
Ranee Lukhee, wife of Ramindernarain, to submit, within three days, a
specific answer to the question proposed in the proceeding of the above
date. 1t was added, that the Court would again take into considera-
tion what was stated in their former vyavasthd relative to the adoption
of Anundindernarain, after their delivery of the second vyavasthi. On
the 21st of March 1821, the required reply was submitted, and was to
the following effect.

" # Supposing the Court to determine that the adoption of Anundinder-
narain by Ranee Lukhee, the widow of Ramindernarain, was valid, yet,
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taca form; and to this prohibitory rule may be traced the
origin of the practice of adopting in the Critrima form,

as it was a second adoption, he (Anundindernarain) could not be consi~
dered a Sapinda of Bhyrubindernarain, nor a fortiori could his son
Sheopershad be considered a Sapinda of the said Bhyrubindernarain.
Therefore, if, after the death of Ranee Jugdusuree, the widow of
Bhyrubindernarain, the property which had devolved or her isto de-
scend to her husband’s heirs, Sheopershad cannot have any right of
succession.” .

As it appeared that the pundits had still not given an explicit reply to
the question propounded Ly the Court in their proceeding of the 8th of
February, they were directed to give their opinion de nove, taking for
granted that the adoption of Anundindernarain was valid and unobjec=
tionable in every respect, and as if Anundindernarain were the sole
adopted son of his adopting father ; and the following was the purport
of (Le third vyavasthd, submitted on the 3d of April 1821 : That if Ana
undindernarain was the sole adopted sou of his adopting father, and
there was otherwise no question as to the legality of his adoption, in
such case he must be considered as a member of the Gotra of his adop-
ting father, and legally entitled to the property of his adopting
father’'s Sapindas; and in the event of there being no nearer Sapindu
to Bhyrubindernarain than the appellant Sheopershad, in such case the
said appellant must be considered entitled to the estate. The pundits’
opinion proceeded in the following manner: —This opinion is conformable
to Monu, although the Court directed that our vyavasthishould be deli-
vered according to thelaw of Bengal ; and of all the authorities, the Ddyu-
bhdga is there most prevalent: and, although it is the opinion of Jimuta-
wahang, quoting the text of Devala, and adoptinghis order of enumera-
tion, that the son affiliated in the Dattaca form is not an heir of colla-
teral relations ("Sapindas, &c. ), nevertheless, as many vyavasthds have
been delivered in the Court establishing the adopted sen’s collateral
succession according to the law promulgated by Menu, this opinion is
*delivered according to the same law,

Authorities.~—Menu : “ Of the twelve sons of men, whora Menu,
sprung from the self-existent, has named, six are kinsmen and heirs ;
six not heirs, except to their own father, but kinsmen. The son begotten
by a man himself in lawful wedlock, the son of his wife begotten in the

manner before mentioned, a son given to him,a son made or adopted, a sun
of concealed birth, or whose real father cannot be known, and a son reject«

¢
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Critrimaform. which is there prevalent. This form requires no ceremony

to complete it, and is instantaneously perfected by the offer

ed by his natural parents, are the six kinsmen and heirs.” Commentary
on the text of Menu by Balambhatts : “ Menu, sprung from the self-
existent Brakma, and first of the fourteen Menus ; among those twelve
sons of men whom he has named, the first six are pronounced kinsmen
and heirsto collaterals: the result is, as kinsmen, they offer the funeral
cake and water to Sapindas and Semanodacas ; and as heirs, they suc-
ceed to the heritage of their collateral relations, on failure of male issue.”
The text of Menu laid down in the Diyabhiga, Diyatatwa, Diyu-
cramasangraha, and other authorities: «To the nearest kinsman ('Sa-
pinds,) the inheritance next belongs.”

On the receipt of the above vyavasthi, the’ Court observed, that
from this eyavasthd it appeared, that in consequence of the death
of Ranee Jugdusuree, widow of Bhyrubindernarain, without male
issue, in 1213 B.8. her husband’s estate, which had been enjoyed
by her during her lifetime, would descend to her husband’s nearest
heir; and, supposing Anundindernarain to have been the adopted son
of Ramindernarain and Ranee Lukhee, and a member of the family,
that Sheopershad, the original plaintiff in the present cause, would
succeed hereditarily as a Szpindu. In concurrence, therefore, with the
opinion expressed by the second judge, they passed a decree in favour
of the appellant’s claim, reversing the judgment of the Moorshedabad
provincial court, and making the costs of both courts payable by the
respondent. By the decree, possession of the three-anna share in
dispute was awarded to the appellant, with mesne profits from the
date on which the suit was instituted till put in possession, The fol-
lowing observations were introduced into the final decree.

1t must be remembered that the yroceeding of this Court under date
the 8th of February last, declared the respondent disqualified to call in
question on the present accasion the legality of the adoption of Anun-
dindernarain, the appellant’s father, inasmuch as the legality of that
transaction had been admitted, and recognized by a decree passed by
the Sudder Dewanny Adawlut on the 28th of September, 1801, (which
corresponds with 1208, B. 8.) in the case of Ranee Jugdusuree, appel-
lant, v. Anundindernarain, respondent. It appears, moreover, that
Anundindernarain was adopted in 1200, B. 8. by Ranee Lukhee, and
enjoyed possession of his adoptive father’s estate till his own death in
1212, B. 8. when he was succeeded by his son, who, as heir, continued

ey



Of Adoption.

of the adopting, and the consent of the adopted party. Itis
natural for every man to expect an heir, so long as he has

in possession till the institution of the present suit in 1220, B. 8. The
same objection now urged to the adoption was preferred on the former
trial, viz. that the adoption, by the wife of any zemindar, of a second
son, after the death of a previously adopted individual, was invalid.
Two of the soundest and most learned pundits of the day, however, viz.
those of the Tirhoot and Nuddea zilluh courts, who were called on to
submit their opinions on the subject, pronounced, in concurrence with
the pundit of the Rajshahye sillah court, the adoption to have been a
legal transaction; and as the former judges of this Court in 1801, by their
decree admitted and decided on the legality of Anundindernarain’s ad-
option in the face of the alleged objection, the Court was of opinion that
the above-mentioned decree, and the long lapse of time, does not leave
the question of law open to their investigation. From the former decree
of this Court, the grounds on which the judgment pronounced on that
oceasion was formed cannot be ascertained. But it is doubtful whether
the former Court considered the adoption of Anundindernarain as a
second adoption effected by Ranee Lukhee without permission from her
husband, and legalized it proceeding on the Jjazutnema obtained by her
from her husband, although it specified no permission for adopting a
second person, or censtruing the tenor of the Zjazutnama to imply a
tacit consent to the adoption of a second, on the death of the first son,
which frustrated and nullified the object of the adoption, or whether
they considered that the ceremonies ofadoption had not been complete=
ly fulfilled in the case of the first son ; for he died a few months after~
wards, and, according to the testimony of several witnesses, before he
had gone through the ceremonies of investiture. Yet although these cir-
cumstances have not been detailed, it is evident that by that decree the
adoption of Anundindernarain, which it must be observed is no where de-
scribed therein as a second adoption, was declared legal after a'due cona
sideration of all the ebjections urged, and he was pronounced a member
of the family. The question of law, therefore, is quite irrelevant to the
present case. The Shasters were merely consulted to ascertain whether
the appellant Sheopershad, being descended from the same paternal
grandfather, was entitled by the law of inheritance, to the estate in
dispute ; and the Court, in deciding that he is so entitled, have been
guided by the above legal opinions and the vyavasthi submitted by the
pundits in the case of Shamchunder and others, appellants, v. Naraine@

o2
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life and health; and hence it is usual for persons, when at-
tackpd by illness, and not before, to give authority to their
wives to adopt. But in Mithild, where this authorfty would
be unavailable, the adoption is performed by the husband
himself ; and recourse is naturally had to that form of adop-
tion which is most easy of performance, and therefore less
likely to be frustrated by the impending dissolution of the
party desirous of adopting.

It is an universal rule in Bengal and Benares, that a
woman can neither adopt a son, nor give away her son in
adoption, without the sanction of her husband previously ob-
tained ; but it does not appear that the prohibition in Mi-
thil4, which prevails against her receiving a son in adoption
according to the Dattaca form, even with the previous sanc-

Dibia, respondent. There are certain other points which the Court
consider it advisable to notice here.

1st. The authorities recited in the first vyavasthd submitted in this
cause do not affect the adoption of twe sons by one wife of a deceased
person, or even a second adoption generally; nor is such an allegation
supported by the tenor of former vyavasthis, furnished by the pundits in
the cases of Shamchunder and other appellants, v. Narainee Dibia, re-
spondent ; and Goureepershad Chowdree, appellant, v. Mussummaut
Jymala, respondent.

2dly. The respondent's vakeel, after the vyavasthd was submitted, and
while the canse was still pending, only contended that the adoption was
illegal,inasmuch as it had taken place without the consent of the husband.

3dly. In the proceeding of this Court, and in the question propeund-
ed to the pundits, only the word « adoption” was at first mentioned : the
word ¢ second” was subsequently added at the request of the respon-
dent’s vakeel, as it was thought that it would not materially affect the
decision. It was, however, mentioned, that according to the evidence,
it was doubtful whether the cgremonies of adoption in the first case
were regularly fulfilled.
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tion of her husband, he being dead, extends to her receiving i this form of
a boy in adoption according to the Critrima form; and the adoption.

son so adopted will perform her obsequies, and succeed to her

peculiar property, though not to that of her deceased hus-  yqhusband
band®. It is not uncommon in the province of Mithild for T2, 2e o

Critrima son,

the husband to adopt one Crifrima son, and the wife another. :ﬁgtﬂ;‘l’%"ﬁf"

I have laid it down as a rule, that in the present age,
adoption is allowable only in the Dattaca, Dwyamush-
yuna, and Critrima forms; but I find, on reference to the
Elements of Hindu Law, that a question was agitated as to
the admissibility of the Crita, or son bought. The point was w ff the Crita
much canvassed, and gave rise to a protracted controversy
between two of the most eminent scholars of the day+ ; and
there is a case in the Sudder Dewanny Adawlut Reports?, in
which the claimant was alleged to be of the Paunerbhava mgfh;'l,x:‘ Pan-
class §, and in which in all probability the claim would have
been adjudged, had it been proved to be customary for
sons of that description to succeed. Although, therefore,
it may be asserted, that generally speaking, there are only
three species of adoption allowable in the present age, yet the
rule should be qualified, by admitting an exception in favour
of any particular usage which may be proved to have had
immemorial existence. Thus it appears that the Goswamis, The Goswa-
X . . mis adopt in the
and other devotees who lead a life of celibacy, buy children Crita form.
to adopt them in the form termed Crita, or son bought; and
that the practice of appointing brothers to raise up male

* Suth. Synopsis, note 5, p. 222.

+ See Elements Hindu Law, App. p, 107 et seq.
* Vol. i, p. 28. .

§ See Mitac. Chap. i. Sect. 2, §§ 8.
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"q(’?:‘ the Cshe- issue to deceased, impotent, or even absent husbands still pre-
vails in Orissa®. The son so produced is termed Csketraja,
or son of the wife; and doubtless these several sorts of sub-
sidiary sons should be held entitled to the patrimony of their
adopting fathers, in places where the lex loci would justify
the affiliationt. Im former times, it was the practice to affi-
liate daughters, in default of male issue; but the practice is
now forbidden}. The other forms of adoption enumerated

obgibt: forms by Menu § appear to bg wholly obsolete in the present age.

‘ Any discussion, therefore, of their relative merits would be
foreign to the purpose of this publication.

* Note to Dig. vol. iii. p. 276.

+ See note, S. D. A. Reports, vol. ii. p. 175.

I Jimutavahana, cited in the Digest, vol. iii. p. 498.
§ Institutes, Chap. IV. §§ 159 and 160.



CHAPTER VII.
OF MINORITY.

"'!«('*'»D".

Agreeably to the Hindu law, as current in the Benares
and Mithild schools, minority is held to last until after the
expiration of sixteen years of age*; and according to the
doctrine of Bengal, the end of fifteen years is the limit of
minority+.

A father is recognized as the legal guardian of his chil-
dren, where he exists; and where the father is dead, the
mother may assume the guardianship} : but where the duties
of manager and guardian are united, she is, in the exercise
of the former capacity, necessarily subject to the control of
her husband’s relations: and with respect to the minor’s
person likewise, there are some acts to which she is incom-
petent, such as the performance of the several initiatory rites,
the management of whichrests with the paternal kindred. In
default of her, an elder brother of a minor is competent to

* « Until the minors arrive at years of discretion:” in the sense of
restriction, before they attain their seventeenth year. The Retnicara.
See Dig. vol. iv. p. 243. According toColebrooke, sixteen years must
be completed.—EL. Hin. Law, App. p. 208.

+ See Annotations on the Ddyabhdga, p. 58; and Digest, vol. i. p. 300.

1 And this has been held to include the stepmother, whose right of

guardianship was declared to be superior to that of the minor’s paternal
uncle.—Bombay Reports, vol. ii. p. 144.
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the paternal relations generally are entitled to hold the office
of guardian; and failing such relatives, the office devolves on
the maternal kinsmen, according to their degree of proxi-
mity, but the appointment of guardians universally rests with
the ruling power *.

The guardianship of a female (whether she be a minor or
adult) antil she be disposed of in marriage, rests with her

father : if he be dead, with her nearest paternal relations+.

After her marriage, & woman is subjected to the control of
her hushand’s family. In the first instance, her husband is
her guardian : in default of him, her sons, grandsons, and great-
grandsons are competent to assume the guardianship; and in
default of them, her husband’s heirs generally, or4hose who are
entitled to inherit his estate after her death, are competent to
exercise the duties of guardian ever herself and her property.
On failure of her husband’s heirs, her paternal relations are her
guardians ; and failing them, her maternal kindred. Inpoini
of fact, females are kept in a continual staté of pupilage.

The ruling power is in every instance, whether the
petural and legal guardians be living or dead, recog-
nized to be the legitimate and supreme guardian of the
property of all minors, whether male or female}: and it

* Dig. iii. 544. and Elem. Hindu Law, App. 202.
+ See App. Elem. Hindu Law, p. 22. and 204.

1 Thus the property of 2 woman, and the goods of a minor, falling
into the king's power, should not be taken by him as owner : this has
been already.noticed. But it may be here remarked, that the property
of a minor should be entrusted to heirs, and the rest appointed with his
concurrence; or if the infant be sbsolutely incapable of discretion,
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and it may here be mentioned, that agreeably to the regula-
tions of Gbvernment, the state of minority is held to extend
to the end of the eighteenth year *.

As to the power of guardians over the property of their
wards, I apprehend that much misconception exists. AsI
understand the provisions on the subject, “ minors are under
the protection of the law; favoured in all things which are
for their benefit; and not prejudiced by any thing to their

"disadvantage +.” Ithas been laid down by Sir William Jones,
that “ assets may be followed in the hands of any represen-
tative}.” This is doubtless true, but a latitude has been
given to the rule which the terms of it do not warrant. It
i:as been held, I believe, that for this purpose, a guardian
may be considered as the representative of the deceased :
whereas it is obvious, that guoad koc, he is only the repre-
sentative of his successor. I understand the expression to
mean, that whoever takes the assets, whether near or remote
in the order of inheritance, is liable for the debts of the de-
ceased, so far as those assets go, provided such heir have
atiained the age of majority; and that, where the heir is a
minor, the creditor must wait until the minority expires before
he can come upon the assets for the liquidation of his debts.
Subject to this condition, the son must pay his father’s debts,
as well as all necessary debts contracted on his account

with the consent of a near and unimpeachable friend, such as his mother
and the rest.” See Dig. vol. iv, page 243.

* Section 2, Regulation XXVI. 1793.
1 Colebrooke on Qbligations and Cuntracts, chap. x. §§ 585.

§ See note to Colebrooke’s Translation of Jaganndtha’s Digest,
vol. i. p. 266. g
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during his minority. And according to the Benares school,
the ciebts of the father are biﬁding on the son*, whether the
former left pro;')erty or not, as well as those of the grand-
father; but he need not pay interest on the latter.

The following case arose but very lately in the court of Sud-
der Dewanny Adawlut. A, a Hindu zemindar of Bengal, cxe-
cuted a deed of sale for a portion of his estate to B; B exe-
cuting a separate engagement that the sale should be redecm-
able by repayment of the money with interest within the term
of a year. Before the term expired, the zemindar A died,
leaving a widow and an adopted minor son, or rather a son
adopted by authority, after his death, by the widow.” Within
a few days of the completion of the term when the sale would
have become absolute and irrevocable, the widbw, as guar-
dian of the minor, borrowed money elsewhere of C, with
which she paid the debt of B, and freed the land, executing
to the lender a similar secoud sale of the sameland, redeem-
able within a .given term; which-term, however, expired
without repayment on her part. The question then here
was, first, Could any rule of Hindu law prevent the land
from becoming the property of B, on the term of the first
sale expiring without repayment? Secondly, If there be no

‘such rule, and the widow saved the land for a time by the

* But the obligation is considered only as a moral, and not a legal
one, provided there are no assets. See Colebrooke, cited in App.
Elem. Hindu Law, p. 347 ; but the same high authority has laid it
down as a principle, in his Treatise on Obligations and Contracts,
(chap. ii. §§ 51.) that heirs succeed to the obligations of ancestors
without any reference to the adequacy of the property, and the
rights of inheritance must be relinquished, when its obligations are
repudiated. And see Elem. Hindu Law, App. p. 464 and 465.
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second conditional sale, was it not a case of necessity, such
as to justify her act in behalf of her ward, as clearly benefi-
cial to him? Thirdly, If a father sell a portion of his land,
with a condition for redemption, and his heir (a minor), or
his guardian on his part, do not redeeun, is not suchland gone
irrevocably?  And fourthly, Do the debts of a father become
payable out of his assets, even in the hands of his heir (who
is a minor), on demand from the guardian? The substance
of the reply of the Hindu law officers consulted on this occa-
sion was, that nc necessity for the sale had been made out,
inasinuch as the estate of the deceased could not have been
legally alienable for his ancestor’s debis until after the minor
had attained ma;onty Judgment was, however, given for
the purchaser ; and the following arwumenls were used on
the occasion : That supposing the ancestor’s conditional sale
to have remained unredecmed after the expiration of the
period stipulated, and the usual {erin of notice, the land
would, of necessity, have fallen to the former creditor : That
it was mere folly to urge, that the act of the mother in sav-
ing it for a time, and obtaining a further period, was not to
be held good as anact evidently for the benefit of the minor,
inasmuch as, but for her renewal by a fresh loan in her capa-
city of guardian, the conditional sale must undoubtedly have
become absolute to the creditor: That dccording to the
invariable practice of the courts, no plea of minority could
be listened to, or any other doctrine recognized than that
the estate of a Hindu of Bengal becomes liable at hic death
for the satisfaction of his just debts, especially where he has
pledged his land as security for those debts, and that his
power of selling outright or cond:tionally. any part of or all
his landed property, could not be question.ed: That any other
p2
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doctrine would involve in confusion the acts of the court for
many years past, as there was scarcely a contract of condi-
tional sale in the provinces where that form of contract pre-
vails, in which some out of the numerous co-sharers were not
minors when the sale became absolute ; and that if their mino-
rity, in such cases, must be considered a bar to foreclosure,
and cause the transaction to run on fifteen years longer,
there would probably be an end to such transactions alto-
wether, and it would not be possible to raise money at all,
or at least not except on harder terms than at present: That
the doctrine maintained by the court appeared to be sup-
ported by the opinion of the commentator Jagannatka®,
and that, though there should prove to be conflicting opinions
as to the law, the established usage and practice ought to pre-
vail : And, inshort, that whatever might be the real doctrine of
the Hindu law on the subject, the court was bound to fol-
low that law in matters of inheritance, marriage, caste, and
religious usages only, and no.t in matters of contract, of which
nature the case in question appeared to be.

In answer to the above arguments, it may be observed,
that supposing the minor’s estate not to be liable, there did
not exist any necesgity for the widow’s making a conditional
sale. Itmay be assumed too, that, according to our own
regulations, a mortgage would not be foreclosed against a
minor, and that he would be allowed his equity of redemp-
tion on coming of age. It did not, therefore, signify whether
the term of the mortgage was near expiring or not. It was

* See Digest, vol. i. Chap. 5, on payment of debts, and particularly
text 172, as translated by Mr. Colebrooke.
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at the lender’s own risk to take a mortgage, in which the
borrower’s interest might expire before the expiration of the
term.

I shall not, however, enter into any question as to the
expediency or otherwise of the doctrine established in this

instance, but content myself with a brief inquiry as to the law -

of the case, which appears quite clear, when disencumbered
of the commentary of Jaganndtha, whose authority cannot
be helid to be oracular or incontrovertible in any instance,

especially where it is opposed by texts of unquestioned

weight and indubitable import. The first text at all to the
point is that of Ydjuyawalcya (191). It has thus been
translated by Mr. Colebrooke, with a view to adapt it to the
subsequent commentary of Jaganndtha. “He who has
received the estate of a proprietor, leaving no son capable
of business, must pay the debts of the estate, or on failure
of him, the person who takes the wife of the deceased; but
not the son whose father’s assets are held by another.”
Now here it must be observed, that the words in Ifalics are
not in the original, and that the expression ‘“ capable of
husiness” is clearly an interpolation of the commentator.
The original is réikthagrahee, or taker of the property. In
the concluding part of the text it is distinctly stated, that
the son whose father’s assels are held by another must not
pay the debts. The next textis that of Ndreda (172), which
agreeably to Jagarndtha's comment, has been thus trans-
lated by Mr. Colebrooke: “ Of the successor to the estate,
the guardian of the widow and the son not competent to the
management of affairs, he who takes the assets becomes
liable for the debts: the son, though incompetent, must pay
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- the debt, if there beno guardian of the widow, nor a succes-

sor of the estate; and the person who took the widow, if
there be n'o successor to the estate, nor competent son.”
Here the original does ‘not mean a son incompetent from
minority to manage his affairs, but a son incompetent to
inherit by reason of some natura_l disqualification, such as

* blindness, disease, or the like. A son, even though incom-

petent to inherit, in the same manner as a son who does not
inherit assets, is morally bound to pay his father’s debts;
and the object of the.above text is to show the obligation
under which he lies, if there be no successor to the estate,
nor guardian of the widow. There is nothing whatever, in
any text that I have been able to discover, relative to the
payment of debts by a guardian. Lastly come the two texts
of Catydyana and Ndreda (187 and 188.) “ On the death
of a father, Ags debt shall in no case be paid by his sons,
incapable from nonage of conducting their own affairs; but
at their full age of fifteen years, they shall pay it in propor-

. tion to their shares, otherwise they shall dwell hereafter in

a region of horror.” “ Even though he be independent, a
son incapable from nonage of conducting his affairs is not
immediately liable for debts.” It will be observed that
Jaganndtha, in commenting on these passages, attempts to

" make a distinction between minority and infancy, and infers

that it is only during the latter state that a son is exempted
from liability for his father’s debts; but the text in the
original is aprdptavyavdh}zm, which clearly means one
who has not attained the age prescribed for the management
of affairs. It follows, that where, owing to a son’s minority,
the father’s assets are tiken in charge by another person,
such person cannot legally apply any portion of the assets to
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the payment of the father’s debts ; and that it is only where
a person succeeds to property in his own right, that he isat
liberty to pay the debts of the ancestor by means of such
property. A guardian may, indeed, dispose of a portion to
meet a necessity arising for the minor’s subsistence ; but no
necessity can by possibility arise for disposing of any
portion to pay the minor’s father’s debts, for he must cease
to bhe a minor before he can be liable. Nor does there
appear to be much of hardship in this rule. The provisions
of the Englishlaw savour of much more hardship ; for, accor-
ding to it, real estates are not subject at all to the payment
of debts by simple contract, unless made so by will. All
immoveahle property, in the Hindu law, is subject to a kind
of entail ; so much so, that the right of the son is equal to
that of the father, supposing the property to be ancestral:
and it would he hard enough, under such circumstances, that
the imprudence of the father should ruin the son ; for, as it
is, be is bound, both legally and morally, to pay the debts:
and it may be, perhaps, but just, that the period for exacting
payment should be postponed until he comes to years of
discretion sufficient to enable him to realize the means of
satisfying the creditors with the least detriment to himself.
The assets cannot in the mean time be alienated by the minor,
and the creditor is ultimately sure, where assets exist, of
receiving the amount of his demand with interest. Especi-
ally in a case of mortgage, where the produce of the property
or usufruct might be awarded to the creditor in lieu of
interest, which arrangement could not operate prejudicially
to either party, or involve any breach of the Hindu law,
for the usufruct of property is one species of legal interest
which is called bkogaldbha, or mterest by enjoyment. The

111

Conclusion,
that the minor
heir and his
estate are not *
liable fro the
deht of his ane
cestor,until his
majority.



112

Cases cited
in confirmation
of the above
opinion.

or Minoﬁty.

pundits being called upon to expound the law in a case
involving a similar question* which was recently decided at
Bombay, they declared that a woman who had succeeded as
heir at law, to property left by her own father, cannot
dispose of that property in liquidation of the debts of Ler
husband, unless "her son, having already attained the age of
sixteen years, or age of discretion, shall consent to the act.
This, it will be observed, is a stronger case than the one above
alluded to, because a son is bound to pay the debts of his
father, whether he inherit assets, or not ; and by this deci-
sion it was determined, that property to which he had a
claim in expectancy only, could not be alienated for that
purpose, until ke attain the age of major;ify; and it was ruled
also, in a case decided under the Madras presidency, that the
father being dead, his somw is not liable for his debts until
after he has ﬁ‘qttained the age of seventeen .

* Bombay Reports, vol. i. p. 176.
4+ Elem. Hindu Law, App. p. 206.



CHAPTER VIIL
OF SLAVERY.

el T

Slavery, among the Hindus, cannot properly be enume-
rated among their religious institutions. In the year 1798,
the court of Sudder Dewanny Adawlut, with reference to the
long-established and sanctioned usage of slavery in these
provinces, stated their opinion,  that the spirit of the rule
for observing the Moohummudan and Hindu law, was appli-
cable to cases of slavery, though not included in the letter of
it.” And this construction was confirmed by the Governor
General in Council, on the 12th of April 1798 ; but it was at
the same time admitted, that the rule in question is not
directly and strictly applicable to questions of personal free-
dom and bondage*.

It will suffice, therefore, in this place, to give a general
outline of the sub_]ect which cannot be done in more compre-
hensive language than has been already employed by Mr. H.
T. Colebrooket. He observes, “ The Hindu law fully recog-
nizes slavery. It specifies in much detail the various modes
by which a person becomes the slave of another, and which
are reducible to the following beads, viz. capture in war,

voluntary submission to slavery for diverse causes, (as a pecu-

* Harington’s Analysis, note 3, p. 70, vol. i.
1+ Cited in Ibid. vol. iii. 743.
Q
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niary consideration, maintenance during a famine, &ec.); invo-
luntary for the discharge of debt, or by way of punishment
of specific offences; birth, as offspring of a female slave ;
gift, sale, or other trausfer by a former owner; and sale or
gift of offspring by their parents. It treats the slave as the
absolute property of his master, familiarly speaking of this
species of property in association with cattle under the con-
temptuous designation of “ bipeds and quadrupeds.” Tt
makes no provision for the protection of the slave from the
cruelty and ill-treatment of an unfeeling master ; nor defines
the master’s power over the person of his slave* ; neither pre-
scribing distinct limits to that power, nor declaring it to
extend to life or limb. It allows to the slave no right of
property, even in his own acquisitions, unless by the indul-
gence of his master. It affords no opening to his redemp-
tion and emancipation, (especially if he be a slave by birth or
purchase,) unless by the voluntary manumission of him by
his master, or in the special case of his saving his master’s
life, when be may demand his freedom+, and the portion of

* It will be seen, from the case of slavery (No. 9), that the pundits
of the Sudder Dewanny Adawlut, when consulted on the subject, did
not hesitate to assign limits to the master’s power over the person of his
slave ; but in the delivery of their opinion they were prebubly guided
by reason, rather than by express law, or perhaps from the analogy of
the rule with respect to servants, Menu, Dig. ii. 209,

+ But in this instance, Juggannithe makes a distinction. In vol. ii.
p- 242, he gives the following illustration: « Where a slave, neglec-
ting his own safety, and highly valuing his master’s life, rescues him from
the encounter of a tiger or the like, and is himself preserved by the act
of God ; in that case he is released from slavery. But if some person
attempt to destroy a man by poison, and the slave of that man disco-
vering it, prevent him from eating the poisoned food ; or if the master
intended to go out of his house, not aware of a tiger, standing at the
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a son; or in that of a female slave bearing issue to her mas-
ter, when both she and her offspring are entitled to freedom,
if he have not legitimate issue; or in the particularinstances
of persons enslaved for temporary causes, (as debt, amerce-
ment, cohabitation with a slave, and maintenance in consider-
ation of servitude,) on the cessation of the grounds of slavery,
by the discharge of the debt or mulct, discontinuance of
the cohabitation, or relinquishment of the maintenance.”

Those slaves who correspend to the designation of ad-
scripti glebee, or hereditary serfs, and who, according to the
same eminent authority*, are common in the upper provinces,
are subject to the laws of ancestral real property, and cannot
be transferred except under similar restrictions. Over land
acquired by the grandfather, over a corrody, and over slaves
employed in the husbandry, says ¥djuyawalcya, the father
and the son have equal dominiont. All other descriptions
of slaves would appear to class with personal property.

The question of ameliorating the condition of slaves in
India has not escaped the consideration of Government ; but
the difficulty of legislating on so delicate a subject must be
obvious. KEvery one who has had the good fortune to be
born in a state of freedom must be sensible of its invaluable
blessings, and numerous argumenté will occur to every mind

in favour of the abolition of slavery.

That the evils of slavery are manifold, is unquestionable.
That its total and immediate suppression might be followed

door, but his slave, seeing the tiger, prevent him ; in these and similar
cases, it may he admitted he is not released from servitude.”
* Ibid. 745.
¥ Cited in Dig. vol. ii. 159, .
Q2
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by mischievous consequences, can admit but of as little
question; while in India it must be confessed, whatever objec-
tions may be theoretically advanced to its existence, the con-
dition of the slave himself differs in not much more than in
name from that of a hired servant. Speaking of Moohum-
mudan slavery in another place, I observed: ‘ In India,
(generally speaking,) between a slave and a free servant there
is no distinction but in the name, and in the superior indul-
gences enjoyed by the former : he is exempt from the common
cares of providing for himself and family : his master has an
obvious interest in treating him with lenity; and the easy
performance of the ordinary household duties is all that
is exacted in return.” 1 have no reason to believe that
the system of slavery, as it exists among the Hindus, is pro-
ductive of much individual misery, however baneful its effects
may be to society at large. The courts of justice are acces-
sible to slaves as well as to freemen, and a British magis-
trate would never permit the plea of proprietary right to be
urged in defence of oppression. If, then, but few grievances
are complained of, it is fair to infer that few exist.

It was one of the suggestions of the philantlropic indivi-
dualt who advocated the cause of tlie abolition of slavery in
India, that, in the event of its being deemed inexpedient to

suppress the system altogether, the Moohummudan law, as

being more lenient in its provisions, should be aniversally
adopted, to the exclusion ‘of that of the Hindus. But to the

latter class, it is evident that the standard of the former

* Prelim. Rem. Prin. and Prec. Mooh. Law.

+:}r J. Richardson, formerly judge and magistrate of Bundlekund,
w ds the year 1810, submitted the draft of a regulation on the sub-

h
ject
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would not admit of adaptation ; for according to the Moosul-
man tenets, they only are, legally speaking, slaves, who are
captured in an infidel territory in time of war, or who are
the descendants of such captives. Capture in war is indeed
a cause of slavery according to the Hindu law, as well as
according to the Moohummudan; and perhaps among all
other nations, the same cause was originally productive of
the same effect. The triumph of the strong over the weak
destroys the natural equality of the human condition; and to
a savage mind, the persons of the conquered obviously sug-
gest themselves as the legitimate reward of victory. To this
source in all countries, may be traced the privation of free-
dom. But with the gradual increase of civilization, when
superiority of physical force alone became less respected,
other causes operated {o the establishment of servitude of a
more or less qualified nature: and thus, with the Hindus,
besides the right.accruing from conquest, and transfer imply-
ing apreviously existing right,(which comprehend the Grika-
Jjata, or one born of afemale slave in the house of her master;
the Crita, or one bought ; the Lubdha, or one received by
donation; and the Crumagata, or one inherited from an-
cestors,) there is that specics of slave termed Atmabikrya,
or one self-sold, signifying Lim who for a pecuniary conside-
ration barters his own freedom. All the slaves above enume-
rated, and their offspring, must be considered tobe in a state
of permanent and hereditary thraldowm.

There exists, besides, the state of bondage in various tem-
porary forms, many of them differing slightly, if at all, from
voluntary servitude. One who offers himself willingly as a
slave, he who was won in a stake, and even a captive®in war,
may effect their own emancipation by offering a proper sub-
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stitute®. One who enters into a state of slavery for the
sake of maintenance, and he who becomes a slave for ihe
sake of his bride, may both be restored to freedom, on relin-
quishing the object which induced them to part with itt. A
pair of oxen is the price of emancipation to one maintained

" in a famine; while one relieved from a great debt, and he

i Emancipation
how obtain-
able.

who has been pledged for a certain sum, or hired for a spe-
cific period of slavery, are emancipated, the two former on
payment of the consideration, and the latter on the expira-
tion of the term}. An apostate from religious mendicity,
is he who forsakes his duty, and deviates from the rules of
the order which he has imposed on himself, as if he were to
take a wife, or otherwise act like a householder §, in which
case be should be condemned to a state of slavery ; but it is
inferrible, that the offence may be expiated by the payment
of a fine ||.

From the above it will be perceived, that there are five
descriptions of permanent thraldom, from which emanci-
pation can be eflected only at the will and pleasure of the
master, and that four of those five are consequent on a pre-
existing state of slavery. For the rest, on performance of
certain conditions peculiar to “each, the slave is entitled to

freedom.

It must be owned, that the recognition of legal slavery in
any form must tend to perpetuate its existence : but at the

* Ndreda, cited in Dig. vol. ii. 246.
+ Nireda, cited in Dig. vol. ii. 247.
% Niredu, Ibid. 243, 347.

§ Di@?-ew.

|| 1bid. 229
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same time, long-established usages should be respected, espe-
cially where society has not attained such a state of civiliza-
tion, as to admit of a clear perception of the general bene-
fits intended to result from aninvasion of individual rights:
and so long as the legislature, in its wisdom, and from a re-
spect for ancient institutions, shall not deem it advisable to
interfere with a view to the suppression of the system, it can
only be hoped that the gradual diffusion of knowledge, and
the consequent spread of enlightened notions, will tend to
convince all ranks of the community, that rational liberty is
the condition most conducive to the happiness and interests
of mankind*.

* There are nine cases illustrative of the doctrine of slavery given
in the second volume of this work. The question appears also to
have been a good deal discussed in the courts subordinate to the pre«
sidencies of Madras and Bombay. See Elem. Hin. Law, App. p. 230,
et seq.
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CHAPTER IX.

OF CONTRACTS.

seettb)-{ddten

The principles of the Hindu law relative to cohtracts,

Causes of

dissolving oblie

are founded on the basis of good sense and equity. The gations.

same incapacitating circumstances which are the means of
avoiding contracts, according to other systems, have been
specified by the Hindu jurists. Thus insanity, minority,
coverture, lesion, error, force, fraud, incompetency, incapa-
city, and revocation*, are each the cause of effecting the
dissolution of cbligations. To these must be added degra-
#ation, entry ifito a religious order}, and any predicament
that operates as a ciyil death.

The term insanity comprehends not only madmen and
idiots, but also all those who labour under any species of
fatuity, and who are naturally destitute of power to discri-
minate what may, and may not be donej.

* Vrihaspati, cited in Dig. vol. ii. page 328. Menu, Ibid. vol. i. 458.
+ Vasishtha, Ibid. vol. iii. 827.
1 Dig. vol.ii. 187. There is a case detailed in the Bombay Reports,

(vol. ii. p. 114,) in which the sale of a house by an aged, infirm, and
foolish man was set aside at the suit of his wife, upen a vyavestha of

R
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Minority continues until after a man has entered his six-
teenth year, when he becomes acquainted with affairs, or
adult in law*: but in the Hindu law, minority is used as
a term of an indefinite import, and comprehends those who
are incapacitated from conducting their own affairs by ex-
treme old age, as well as those who are incapable, owing to
their extreme youtht. ’

The Hindu law recognizes the absolute dominion of a
married woman over her separate and particular property,
except land given to her by her husband. He has, never-
theless, power to use and consume it in case of distress;
and she is subject to his controul, even in regard to her
separate and peculiar proper{y}. It is a general rule, that
coverture incapacitates a woman from all contracts ; but
;hose contracts are valid and binding which are made by
wives, the livelihood of whose husbands chiefly depends on
their labour §; so also are those made for the support of the
family, during the absence or disability, mental or corpo-
real, of the husband |. ®

A contract, says Menu; “made by a person intoxicated,
or insane, or grievously disordered, or wholly dependant,
by an infant, or a decrepid old man, or in the name of ano-

the Hindu law officers, the price paid being proved to be inade-
quate, though it was not by any means established that the veader
was an idiot.

* Smriti, cited in Dig. vol. ii. 115.

+ Dig. vol. ii. 187,

1 Colebrooke, Obl. and Con. Book 4. vi. §§ 611.

§ Dig. vol. i. 318; and see case 2. Chap. of Debts, vol. ii.

" Diga Vol- i' 296. .

-
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ther by a person without authority, is null.” In these cases,
lesion may be presumed on the ground of incompetency.
But among persons who are competent, the maxim of “ ca-
veat emptor” applies. Thus, Ndreda ordains: “ A buyer
ought at first himself to inspect the commodity, and ascer-
tain what is good and bad in it ; and what after such inspec-
tion he has agreed to buy, he shall not return to the seller,
“unless it had a concealed blemisk*’” There is indeed
a provision similar to that which obtains in the Mochummu-
dan law, giving an option of inspection; and with respect
to articles not of a perishable nature, the contract may be
rescinded within ten dayst. For other articles of a perish-
able nature, there are different periods allowed, subject to
the payment of a small fine by the rescinding party?.

A gift may be revoked, if made under a mistake ; and by
analogy to thisrule, every contract is vitiated by error§.

Any species of duress vitiates a contract. Thus Ja-
ganndtha, commenting on the text of Ndreda, to the effect
that what a man does while disturbed from his natural state
of mind is void, observes: “In cases of fear and compul-
sion, the man is not guided solely by his own will, but sole-
ly by the will of another. If, terrified by another, he give
his whole estate to any person for relieving him from appre-
hension, hissmind is not in its natural state; but after reco-
vering tranquillity, if he give any thing in the form of a recom-

* Cited in Dig. vol. ii. 313.

+ Menu.

t Dig. vol. ii. 321.

§ Colebrooke, Obl. and Con. Book 2. vii. §§ 102.
R 2
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pense, the donation is valid®*. This corresponds with what
has been stated by Mr. Colebrooke in his Treatise on
Obligations and Contracts, that though by the Hindu law
all things done by force are pronounced null, yet in fact
they are, in every system of jurisprudence, voidable rather
than void; as they are susceptible of confirmation by assent
subsequent, whether express or tacit}.

Under the bead of fraud, it may be observed, that any
fraudulent practice, (to which the word in the original,
chhala, is synonymous.) vitiates a contract}; and in a
contract of sale, if the vender, having shewn a specimen of
property free from blemish, deliver blemished property, the
vendee may retyrn it at any time, and the vender is huble to
pay a fine and damages, on account of his dishonesty §.

Of incompetency to contract, where the possession and
even the proprieta;'y right exists, there are frequent instan-
ces. The most familiar is that of a coparcener, who is
prohibited from giving, mortgaging, or selling his own share
of the immoveable estate, except at a time of distress, for
the support of his household .. According to the law, how-
ever, as current in Bengal, the contract, though not valid
so far as regards the shares of the other parceners, is valid
so far as regards the seller’s own share €. And not only

¢

* Dig. vol. ii. 183

+ Ch. vii. §§ 109,

% Ihid.

§ Catyiyana and Ndreda, cited in Dig, vol. ii. 323, 825
|| 7yded, cited in Dig. vol. iii. 438.

9 Ibid. 434.
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are the survivors answerable for a debt contracted by their
deceased partner, if the sum borrowed was applied to their
use ; but, according to Menu, * should even a slave make a
contract in the name of his absent master for the behoof of
the family, that master, whether in his own cour;h'y or
abroad, shall not rescind it.” A similar prohibition extends
to the case of widows on whom the property of their hus-
bands has devolved, and who are declared incompetent to
alienate, except for special purposes; and in a case recently
adjudicated, where the heirs of a person deceased refused
payment of a bond contracted by his widow (also dead), and
in which it was proved that part of the amount was expend-
ed in payment of her husband’s debts, it was held, that the
keirs were liable for so much of the amount as had been so
laid out, but that the widow could not saddle the estate or
the heirs with any unnecessary burthen* ; and it has been
Jaid down as a general principle by Mr. Colebrooke, that
the head of a family is answerable for necessaries supplied
for the indispensable use of it, and for the subsistence of the
persons whom he is bound to maintain, whether it be his wife,
his parent, his child, his slave, his servant, his pupil, or his
apprentice to whom the necessaries are furnished, and goods
indispensably requisite are delivered }.

In recapitulating the causes of incapacity, Yédjnyawalcya
observes: “ A contract made by a person intoxicated, or
insane, or grievously disordered or disabled, by an infent, or
a man agitated by fear or the like, or in the name of ano-

* Ibid, p. 201.
+ Obl. and Con. Book 2. §§ 49.

Incapacity.
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ther by a person without authority, is utterly rull.” Upon
the above passage Jaganndtha thus comments: “ Singly
the gift of wages of a man possessing his senses is valid ;
Joined with madness or the like, the intentional payment of
wages auring a lucid interval may also be valid ; but singly
a gift by a man affected by insanity or the like is void.”
From this comment the principle may be deduced, that the
act of a lunatic may be eflectual, if the contract be onerous
and the agreement rational, on the presumption of the act
having been done during a lucid interval ; but that where it
may be prejudicial to him, and unattended with any benefit, it
should be held to be épso facto void : so also the validity of
a deed executed by a man in his last illness should be
upheld, if it be proved that he was of sound mind at the time
of its execution; but otherwise, if it appear that his mind was
not in its natural state.

. This point was ruled by the Sudder Dewanny Adawlut,
in a suit by a Hindu widow against the brothers of her
husband, who died childless ; to which the defendants plea-
ded a conveyance from the brother to them, executed during
mortal sickness, four days before he died; and it was held,

that in law, the only question was, whether in point of fact

he wps of sound mind at the time*.

Eight gifts, according to Catydyana, are not subject to
revocation or retraction : What has been given as wages,
as the price of an entertainment, as the price of goods
sold, as a nuptial gift to a bride or her family, as an ac-

* Case of Radhamunee Debia, v. Shamchunder and Rooderchunder,
8. D. A. Reports, vol. i. p. 85
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knowledgment to a benefactor, as a present to a worthy
man, from natural affection, or from friendship®. Harita
declares : “ A promise legally made in words, but not per-
forméd in deed, is a debt of conscience, both in this world
and the next; but where a promise has been made, or a thing
given, o a person whom the law declaf®s incapable of recei-
ing, or where it has been given for a consideration unper-
formed, the law permits the nonperformance of the promise in
the onc case, and the revocation in the othert. Itisageneral
rule, that in the case of a pledge, a gift, or a sale, the prior
contract has the greatest force, and that in all other contested
matters the latest act shall prevail}.

The liquidation of debts is rigorously enjoined : for
instance, it is provided that sons must pay the debt of
their father, when proved, as if i.t were their own, that
is, with interest, and whether they have inherited assets
or not.—The son’s son must pay the debt of his grandfather,
but without interest ; and hi_s son, that is, the great-grandson,
shall not be compelled to discharge the debt, unless he be
heir and have assets §. The reason of this last-mentioned
distinction is not very obvious, nor does it appear why the
equitable principle of rendering assets requisite to respon- What oon.

. tracts are bin-
sibility should be limited to the great-grandson alone. But din; q:r erep::.

in all cases, the liability extends only to just and reasonable pentative.

* Dig. vol. ii. 174.

+ Dig. ii. 171.

1 Yéjnyawalcya, cited in Dig. i. 477.

§ Dig. vol. i. p. 266. According to Sir William Jones, where there

are no assets, the son and grandson are under a moral and religious,
but not a civil, obligation to pay the debts. See note to Ibid.
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debts. Hnidu gifts are not binding on representatives: and
in a case where a person contracted to pay to another a
sum of money in consideration of that person’s giving his
daughter in marriage to the son of the contracting party, it
was held that the contract was not binding after his death ;
the law not permiffing money to be given for a bride, and
the consideration consequently not being a legal one* : and it
should be observed, that in all such cases the turpitude is
considered to be on the side of the receiver, the giver not
being deemed to have seriously intended to givet.

I deem it wholly superfluous to enter into further disqui-
sition relative to the law of contracts, bailment, or other
matters connected with judicial proceedings. They who
are desirous of further information on this head, and other
miscellaneous matters, should consult the “ Elements of
Hindu Law,” which contains an epitome of the law of
Contracts, and “ Considerations on the Hindu Law, as cur-
rent in Bengal,” in which will be found a compilation of
the principal rules connected with the subject. Were any
outline of the subjects alluded to attempted in this place,
the result would probably be a repetition, in substance, of
what has been laid down by the above-mentioned authori-
ties. The rules connected with the law of evidence are few
andsimple. The testimony of any person interested in the case
is not admissible. Various descriptions of incompetent
witnesses are enumerated, and much is left to the discretion
of the judge with r;espect to the credit which should be
attached to testimony. In the last resort, discovery may be

* Bom. Rep. vol. ii. p. 194,
+ Obl, and Con. Book 2. §8 124.
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had by compelling a defendant to make oath, or by ordeal.—
Ou the subject of evidence, it will bg perceived that one or
two cases have been propounded to the Hindu law officers
in the mofussil courts: but with reference to this and other
topics connected with judicial proceedings generally, I beg
to refer to the following chapters.
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MITACSHARA.

b PP tte

ON THE ADMINISTRATION OF JUSTICE.

cortippdddtan
SECTION 1.

Constitution of a Judicial Assembly.

1. The protection of his subjects is the chief duty of a
consecrated and otherwise qualified king, and this cannot be
performed without restraining evil doers. But they cannot
be discovered without legal investigation. Wherefore it is
requisite, that daily attention should be paid to judicial pro-
ceedings, which gave rise to the text: “ The king in person,
being aided by assessors, should daily investigate judicial
proceedings*.” But no explanation has yet been given of
ihe nature, number, and forms of judicial proceedings. This
second lecture is now commenced with a view of elucidating
these points. .

2. “ The king, divested of anger and avarice, and asso-
ciated with learned Brahmins, should investigate judicial

proceedings conformably to the sacred code of laws+t.”

* This refers to a former passage of Ydijnyawalcya cited in the chap-
ter treating of dchar.

1+ Ydjnyawalcya, cited in the Pyavahiramddhava, Smritichandrica,

Vyavahiramayu c’ha, Smritichintamani, Veeramitrodayae, and Vividatan=
dava.

Judicial duty
of a king.

What law to
be followed.
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3. Judicial proceedings.] The assumption of a fact in
favour of one’s self, to the exclusion of the interests of another.
Thus, for example, one person asserts, “ This field or the
like, is my property,” and another in opposition asserts, “ It
is mine.”

»

4. The plural number is used to show the multiplicity of

Jjudicial proceedings.

b. The king.] The use of this word demonstrates that
the duty here enjoined is not confined to the military tribe,
but extends to all those on whom the care of Government
devolves. 4

6. . Investigate.] The repetition of this word is used for
the sake of enjoining the particular duty.—[ With learned.]
With those acquainted with the code of-laws, the Vedas,
the science of grammar, &c*.—[ Brakmins.] Not persons of
the military or other tribes.

Hence it {ollows, that the king, and not the Brahmins, is
responsible for the neglect or perversion of justice; as Menw
has said: “ A king who inflicts punishment on such as de-
serve it not, and inflicts no punishment on such as deserve
it, brings infamy on himself, while he lives, and shall sink,

when he dies, to a region of torment}.”

* The use of the third or causative case here denotes their inferi«
ority : it being a rule of grommar, that the preposition should be con«
nected with a secondary agent.

+ Menu, 8. 128. cited in the Dundavivaca, Viramitrodaya, Vya«
vahéramadhava, &c.
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7. Conformably to the sacred code of laws.] Not according
to ethical law. Local, temporal, and other ordinances which
are not in opposition to the sacred code, are not separately
treated of, as they do not form a different subject. More-
over, the following text may be here recited : “ A man should
pay implicit obedience to any temporal regulation or le;al

enactment which may not militate against his peculiar duty*.”

8. Divested of anger and avarice.] Conformity to the
sacred code having been already enjoined, this injunction
seems to be superfluous; but it is used to show the paramount
necessity of such conduct. “ A%qer,” impatience of temper;
“auarice,” excessive desire of gain.

9. Moreover, “ Persons who are versed in literature,
acquainted with the law, addicted to truth, and impartial
towards friend and foe, should be appointed assessors of the
court by the king+.” ¢

10.  Persons who are versed in literature :] that is, who
are eminent in the study of philosophy, grammar, &c., and
in comprehending the Vedas. « Acquainted with the law :”
familiar with the sacred code of laws. * Addictedto trutk :”
prone to habitual veracity. ¢ Impartial towards friend
and foe:” divested of enmity, affection, partiality, prejudice,
and the like. Let persons with the qualities here described

8

* Yijnyawalcya, cited in the Dipacalica, Viramitrodaya, Smritichins
tdémani, and Vyavahdramddhava.

+ Yijnyawalcya, cited in the Commentary of Viramitrodaya, Dipa-
calica, Vyavahiramddhava, Vividirnavasetu, Vividabhangirnava, Vi
vidatandava, Vyavahiramayuc'ha, and Smitrichandricd.
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be seated in the assembly, as assessors ( Subhasuda) induced
by regal generosity, honours, and respect.

11. Although the epithet  versed in literature” has here
been used without restriction, yet it is intended to be con-
ﬁ?éd to the Brahminical tribe, as Cafydayana bas stated :
“ He (the king) should be associated with assessors, wise,
experienced, eminent, of the highest tribe, familiar with the

meaning of the sacred and moral codes*.”

12. These assessors are to be three in number, as the use
of the plural requires ; and this appears also to be therequi-
site number from the text of Menu : “ In whatever country
three Bralmins, particularly skilled in the several Vedus,
preside, &ct.’ But Vrihaspati has declaved, that the num-
ber may be either three, five, or seven: “ That assembly in
which seven, five, or even three Brahmins versed inreligions

and worldly duties, preside, is equal to sacrificial ground}.”

13. The epithet * versed in literature” must not be con-
strued to apply to the Brahmins mentioned iu the first text,
because the epithet here used is in the first or nominative

case, and cannot consequently consist with the term Brah-

* Viramitrodaya, Smritichandricd, Calpataru.

+ The remainder of the text is, ¢ together with the learned
Brahmin appointed by the king, the wise call that assembly a court of
judicature.” Menu, 8. 11. Smritichandrica, Medhathithee, Viramitro=
daya.

1 Vrilaspati, cited in the Smritichintimani, Vivadatandava, Vyae
vahiramayiac'ha, Vyavahdramdidhava, Viramitrodaye, Madhaviya, Cul~
patary, &c.
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mins mentioned in the former text, which appears in the
third or causative case ; besides which, there would be a re-
peated mention of the requisite quality of learning. Cafyd-
yanra has propounded an evident distinction between the
Brahmins and assessors. “ A king who investigates toge-
ther with his chief judge, ministers, domeslic priest, and
assessors of the court, according to law, shall attain para-
dise*.”

14. The difference here is, that the Brahmins are not ap-
pointed, and the assessors are. Hence it has been ordained :
“ A person, whether appointed or not, is entitled to furnish
legal advicet.” It behoves those who are appointed officers
to oppose a king proceeding illegally, after they have ten-
dered true counsel : by acting otherwise they are culpable,
as declared by Catydyana: “ Those assessors who follow
a king pursuing the path of injustice, become participators
in his act}.” Hence it follows, that he should be remon-
strated with by them.

15. They, on the other hand, who are not appointed for-
mally, become culpable by offering illegal advice, or with-
holding their counsel, but not by omitting opposition. This
is conformable to the ordinance of Menu. “ Either the court
must not be entered by judges, parties, and witnesses, or

* Veeramitrodaya, Vyavahdrameyacha, Smritichandricd, Smritichin-
tamani, Vyavahdreamadhava.

4+ Cited in the Veeramitrodaya, as the text of Vusishtha, but as the
text of Nireda in the Vyavahiramayic’ha, and Smritichintimani.

T Swritichintémani, Vividatandava, Vyavehdramadhava.
T
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law and truth must be openly declared : that man is criminal,
who either says nothing, or says what is false and unjust*.”

16. From tke conjunction “ and,” used in the text, (§§ 10,)
it appears, that for the sake of adding popular confidence to
the s-issembly, some persons of the commercial class should
also be called in to assist, as Catydyanra says: “ A [ew mer-
chants should be summoned, men of good family and dispo-
sition, of a respectable age and good conduct, wealthy, and
devoid of envyt”.

17. 1t has been stated, that the king should investigate
judicial proceedings, but an alternative is propounded: “ A
Brahmin acquainted with all duties should be appointed, and
associated with the assessors, by a king whois unable through
want of leisure to investigate judicial proceedings}.”

18. A Brakmin : [Not aman of the military or other tribes.
—Acquaintedwith all duties ;] One who knowsand revolves
in his mind all duties, whetker of temporal origin or enjoined
by law, is to be appointed, and associated with the assess-
ors, by a king whose mind is engrossed with other affairs,

~ for the purpose of investigating judicial proceedings.

* Menu, 8, 13, cited in the Smritichintdmani, but as the text of
Catydyana in the Vividatandava, Dundaviveca, and as the text of Me-
nu and Ndreda in the Smritisira, Medhatithee, Cullucabhatta.

» ¥ Cited in the Smritichandricd, Calpataru, Médhaveeya, Veeramitro«
daya, Vividatundava.

{ Ydjnyawalcya, cited in the Pyavahdramayac'ha, Veeramitrodaya,
Dipacalica, Smritichintimani, Vividatandava, and by Aparaditya.
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19. He should appoint a Brahmin endued with such
qualitieg as Catydyana has described in the following text:
“ Subdued, of a respectable family, impartial, temperate, firm,
mindful of futurity, virtuous, attentive, uninfluenced by pas-

sion*.”

20. If such a Brahmin cannot be found, the king may
appoint a Cshetrya or a Vai.yg./a, but not a Sudra, as Cat-
ydyanahas said: © Where there is not a [qualified] Brahmin,
lLie may appoint a man of the military or mercantile tribe who

is conversant with jurisprudence, but a Sudra must care-
fully be avoidedt.”

21. Niredahasmentioned thisrepresentativeas a principal:
“Taking the sacred code of laws as his (guide), and deferring
to the opinion of the chief judge, let the king deliberately and
regularly investigate judicial proceedings {.”

22. Deferring to the opinion of the chief judge:] Not
relying exclusively on his own; in like manner as a king by
means of his spy beholds the army of his enemy.

23. The term Pradvivak, or chief judge, is etymologi-
cally appropriate. He interrogates (prichutee) the plaintiff
and defendant : hence is derived by grammatical rules the
active participle prad, the interrogator. With the assessors

* Cited in the Smritichandrica, Calpataru, Veeramitrodaya, and
Smritichintdmai.

t Cited in the Smritichandrica, Culptaru, M.idhaviya, Dipacalica.

1 Nireda, cited in the Veeramitrodaya and Fividatanduva.
T 2
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he weighs or investigates (vivechyutee) the truth or false-
hood of their assertions: hence is derived vivak, the inves-
tigator: hence, by the compound, he is termed Pradvivak.
It is said, “ He who, with (in the presence of) the assessors,
carefully inquires into the subject matter, and investigates
the point at issue, is termed the Pradvivak, or chief
judge*.” .

24. So also: “Those judges who act unconformably to the
laws, or otherwise improperly, are to be severally amerced
in twice the amount of the suit, whether under the influence
of partiality, avarice, or feart.”

2. Those judges who act unconformably to the laws :]
In opposition to the sacred code.—* Or otherwise impro-
perly :” Incousistently with approved usage.—% Under the
influence of partiality :” Swayed by undue bias.—Awvarice,
excessive desire of gain.—Fear, terror : or otherwise subdued
by the prevalence of their passions ;— are to be severally,”
one by one,—“ amerced in twice the amount of the suit,” in
double the penalty incurred by the losing party, notin twice
the value of the thing in dispute; for were such the law, in
actions relative to adultery and the like, there could be no
fine. .

206. The specific mention of partiality, avarice, or fear,
implies, that the penalty of twice the amount does not extend
to cases of error,inadvertence, or the like. Such is the
import of the injunction.

* Fydsa, cited in the Vivddatandava, and by Culpataru.
+ Ydjnyawalcya, cited in the Dipacalica, and by Mitramisra, Apara-
ditya, &c.
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27. “The king is superior to all, except Brahmins*.”

From this text of Goutama it must not be inferred that Brah- ed

mins are exempt from amercement, for the text is intended
merely for the purpose of generally extolling the Brahmini-
cal tribe. It is ordained in the Sutra : « Six things are to
be avoided by the king [acting with respect to the Brah-
mins :] The punishment of flagellation, of imprisonment, of
amercement, of banishinent,of reprimand, and of expulsiont.”
But thie excepted person must be eminently learned, skilled
in worldly affairs, in the Vedas and Vedangas : intuitively
wise, well stored with tradition and historical wisdom, con-
tinually revolving these subjects in his mind, conforming to
them in practice, instructed in the forty-eight ceremonies,
devoted to the observance of his three-fold and six-fold duties,
and versed in local usages and established rules}. The mere

order of priesthood is not sufficient to exempt.

SEcTION 2.
On the Subject of a Judicial Proceeding.

1. The subject of a judicial proceeding is now propoun-
ded. “ When a person aggrieved by another in a manner
contrary to law or approved usage, represents it to the king,
or the chief judge, that representation is termed the sub-
ject of a judicial proceeding §.”

* Cited in the Feeramitrodaya, Dandaviveca, and Vividatandava, as
the text of Goutama and Vusishtha.

+ Cited in the Dundaviveca and Vividatandava as the text of Gou-
tama and Vasishtha.

1 Cited in the Veeramitrodaya, and Vivddatandava.

§ Yijnyawaleya, cited in the Deepacalici, Veeramitrodaya, Subodhini,
Smritichintdmani, Vividatandave, Vyavahardémayiic'ha, Médhaviya, and
Smeritisara.
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2. When a person aggrieved or distressed by another,
in a manner or through means inconsistent with, or contrary
to approved usages or law, represents or sets forth his
grievance to theking, or chief judge, that grievance so repre-
sented is termed the subject of a judicial proceeding, the
component parts of which are the declaration or charge, and
the answer, and, which forms the groundwork of delibera-
tion, evidence, and decision and judgment. This is its gene-

" ral definition.
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twofold. Pre-
sumptive and
positive,
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¥

A charge or declaration is twofold, presumptive and posi-
tive, as Ndreda has declared: “ Allegations are comprized
under two heads, presumptive and positive, depending on
presumption or-certainty. Presumption may arise from a
person’s keeping bad society, and certainty fromn some visible
proof, ag seeing the stolen property,” &c*.

4. A charge or declaration founded on certainty, is of iwo
descriptions, of omission and of commission. The former
is exemplified by this allegation, “ He has received my gold,
(or other ai'tic]e,) and will not restore it;” and the latter,
“ He has forcibly seized my land.” Catydyara has pro-
pounded the distinction, “ He is unwilling to do justice, or
he does an act of injusticet.”

B. Subjects of judicial proceeding are propounded as
being of eighteen sorts, according to Menu. “ Of those
titles, the first is debt, or loans for consumption ; the second,

® Cited in the Vivddatandava and Smritichintamani.
+ Cited in the Vivddatandava and Fesramitrodaya.
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deposits, and loans for use; the third, sale without owner-
ship; the fourth, concerns among partners; the fifth, sub-
traction of what has been given; the sixth, nonpaymént of
wages or hire ; the seventh, nonperformance of agreements ;
the eighth, rescission of sale and purchase ; the ninth, dis-
putes between master and servant; the tenth, contests on
boundaries; the eleventh and twelfth, assault and slander ;
the thirteenth, larceny; the fourteenth, robbery and other
violence; the fifteenth, adultery ; the sixteenth, altercation be-
tween man and wife, anJ their several duties ; the seventeenth,
the law of inheritance ; the eighteenth, gaming with dice,
and with living creatures : these eighteen titles of law are
settled as the groundwork of all judicial procedure in this
world*.”

6. These also are greatly multiplied by the diversity of
claims, as Ndreda bas declared : © Of these also the distinc-
tions are a hundred and eight fold. From the diversity of

men’s claims, there are a hundred ramificationst.”

7. From the words, “ when a person aggrieved represents
to the king,” it follows that he himself should come forward
and voluntarily make the representation, and not at the insti-
gation of the king or his officer, or their deputies, as Menu
bas declared: “ Neither the king nor bis officers must ever
promote litigation, nor on any account neglect a lawsuit
instituted by others }.”

* Menu 8, § 5, 6, and 7. Cited in the Smritichintimani, Vyavihara-
mayac’ha, Deepacalica, Medhatithi, Vivéidubhangarnava, and by Mitra-
misra, Cullucabhatte, and Govind Raj, but in the Vividatandava as
the text of Menu and Marichi.

+ Cited in the Vividutandava and Veeramitrodaya.

1 Menu 8,43. Cited inthe Veeramitrodaya, Medhatithi, by Cullucabhatta,
Govind Raj, Mitramisra, anll in the Madhaveeya and Smuritichintdmani
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8. By others.] This term includes the singular, dual,
and plural number. Hence it is evident that an allegation
may be made by one, two, or more persons against the
same individual. But the following text of Ndreda, “ An
allegation of one person against many, of females or a ser-
vant, must be rejected, as is declared by those who are
conversant with law*,” applies to a case where issues are
distinct.

SEcTION 3.
Process of Citation.

From the words “ represents it to the king,” (Section
2, §§1,) it appears that the complainant, after being interro-
gated, should humbly state his case. Should the representa-
tion appear just, his adversary, unless exempted by infirmity,
should be summoned by means of an order under seal, or so
forth. This is an obvious consequence, and has not therefore
been noticed by the author, although expressly enjoined in
other treatises.

‘2. “ A king should thus interrogate a person coming
befare him, at a proper time, in a respectful attitude, saying:
“Fear not, O man, but disclose by whom, where, when, and

* from what cause, your grievance arisest.” He should then,

in conjunction with Brahmins and his assessors, deliberate
on the representation thus made ; and should it appear rea-
sonable, he shall deliver to him (the complainant) a summons,

* Cited in the Veeramitrodaya, Vyavaharimayic'ha, Midhaviya,
Smritisira, Smritichandricd, D:epacalica, Vividachandra.

+ Catydyana, cited in the Smritichandrics, Calpataru, Vyavahdrd
wmayac'ha, and Madhaviya,
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or depute an officer for the purpose of citing the adverse
party*.”

3. “ A sick person, a minor, an old man, one surrounded
with difficulties, or occupied with religious ceremonies, or
those whose absence would be detrimental to their interests,
or who are in distress, (7. e. who are afflicted for the loss
of their or his beloved object,) or engaged in the affairs of
government, or in the celebration of a festival, should not
be summoned. The king should not summon oneintoxicated,
deranged, or idiotic, or persons in grief, or servants, or those
who are dependantt.”

4. “ Nor a young woman who is without her husband,
nor any woman born of a noble family, nor one lately deli-
vered, nor a damsel of the highest tribe. These are termed
dependant on their relations }.”

6. “ But women whose families are dependant on them,
profligates and harlots, those who are expelled from their
family, or degraded, may be summoned §.”

6. “ Having ascertained the time, place, and compara-
tive importance of the charge, the king may summon even
those who are sick, [causing them to be conveyed] slowly in

* Catydyana, cited in the Vyavahdramayacha.

+ Catyiyana, cited in the Vyavahiramayic'ha, and in the Smriti-
_ chandric as the text of Harceta.

1 Catysyana, cited in the Vyavchdramayacha, Smritichandricé, &c.
§ Ibid.
U
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a carriage®.” “ Having inquired into the complaint, the
king may mildly summon those who have absconded into
forestst.”

7. The legality of arrest is also inferrible from the con-
text. 1t has been described by Ndreda: “ A person being
about to prefer a claim, may arrest his adversary evading
it, or not giving satisfaction in the matter, until the arrival

of the summons}.”

8. ¢ Arrest is four-fold : local, temporary, inhibition from
travelling, or from pursuing a particular occupation; and
the person under such arrests must not break them§.”

9. “ One who being arrested at a proper time breaks
his arrest, is to be fined, and one arresting improperly is
liable to penalty|.”

10. “ No culpability attaches to him who breaks an arrest
put upon him while crossing a river, or place difficult of ac-
cess, or while in an inhospitable country, or otherwise in
perilous circumstances.” ¢ One desirous of celebrating his
nuptials, afflicted with disease, about to perform a sacrifice,
sqrroun(ied by difliculties, sued by another party, transac-
ting the aflairs of government, cowherds while in the act of

* Catyayana, cited in the Vyavahiramayic ha.
+ Hureeta, cited in the Smritichandrica.

1 Nireda, but Menu in the Smritichandricd.
§ Nireda.

|| Néreda.
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tending their cattle, husbandmen in the act of cultivation,
artizans engaged in their trades, soldiers engaged in war-

fare, are not to be arrested by the party, nor summoned by
the king*.”

11.  Arrest signifies detention by order of authority.

12. Those who are sick and the rest [the other exempted
persons] may depute a son and so forth, a relation-or other
friend. Such persons cannot be charged with officiousness, as
described in the following text of Ndreda : “ He is guilty of
officiousness, who is neither the brother, the father, the son,

nor the constituted agent [of the party] ; should he interfere,
he is liable to amercementt.”

SECTION 4.

Of the Declaration .

1. When the adversary shall be brought in by means of
a summons, order, or king’s officer, it is next propounded
what is to be done. “ The declaration of the complainant,
as represented by him, should be written in presence of his

* Nireda, cited in the Vividatandava, Vyuvehiramayac'ha, Smritis
chintimani, and Veeramitrodaya.

+ Nireda, cited in the Vivddatandava, Vyevehiramayacha, Veerami«
trodaya, Smritichintdmani, and Vivddirnavasetu.

1 In the Hindu law, the same term which signifies a judicial pro-
ceeding generally, applies both to civil actions and criminal prosecu~
tions; and as the method of conducting the investigation is in both
cases the same, it willbe necessary to use the terms * charge,” * decla<
ration,” &c. with reference to the subject matter.

L
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adversary, distinguished by the year, mo-ntb, fortnight, day,
time, tribe, &c*.”

wiﬁf“i';’ﬁfﬂ‘ 2. What is declared or aTleged is the thing to be proved.

tain, The person declaring or alleging is the plaintiff, or the com-
plainant. His adversary is the defendant, or party complained
against. « Should be written in his presence :” before his
face. “ As represented:” in the same manner as the state-
ment was made at the time of making the first representa-
tion ; not otherwise, for if there is any variation, it may prove
fatal to the 'cause-l-.

noﬁ:::f of 3. A prevaricator, one who needlessly attempts to viti-
ate the proceedings, one who does not adduce his evidence,
one .stand'mg mute, and one who being summoned absconds,
-are five persons who are to be nonsuited.

Reasonsfora 4. As the statement of the complainant was taken down
second record of ", . . .. .
the complains. in Writing at the time of making the original representation,

* Yijnyawalcya, cited iv the Deepacalicd, Veeramitrodaya, Smritichar-
dricd, Vyavahiramayucha, Vividatandava, Mddhaviya, Smritisira, and
by Apdraditya, Vishwardpa, &e.

+ Formerly, all actions (in the Common Pleas, at least, then the com-
mon court for determining civil suits between subject and subject)
were commenced by eriginal writ. This original writ contained, pretty
much at length,the nature of the injury which the plaintiff had sustained.
Upon this, processes of different kinds, adapted to the species of the
original writ which the plaintiff had made use of, were sued out, directed
to the sheriff of the county Where the defendant resided, to cause him
to come intocourt ; and then the plaintiff was to make his declaration,
which was nothing more than an exposition of the original writ,
enlarged by aspecification of time and place and other circumstances, but
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it would seem superfluous to enjoin that they should be again
written ; but at the second writing more particulars are men-
tioned, as of the year, month, fortnight, day, moon’s age,
and day of the week, name of the complainant and of his
adversary, their tribes, whether Brahminical or the like.

b. By the term, other particulars, is meant the quality,
quantity, time, place, motive of forbearance, 8c. as has been
stated : “ That is termed a charge or declaration which is
significant, technically precise, comprehensive, unconfused,
direct, unequivocal, conformable to the original complaint,
probable, uncontradictory, clear, susceptible of proof, con-
cise, not deficient, not at variance with respect to place and
lime, comprising the year, season, month, fortnight, day,
hour, country, situation, place, neighbourhood, the complaint
and its nature, the tribe, appearance, and age of the adverse
party, the dimensions and quantity of the property in dispute,
the names of the complainant and his adversary, the names
of their respective ancestors, and of the ruling kings, the
motives of forbearance, the grievance done, and the names of
the original acquirer and grantor*.”

6. All this being represented to the king, is termed the
declaration or charge. At the.time of originally preferring
the complaint, the subject only is stated ; and before the ad-
versary, the particulars of the year, month, date, &c. are

50 as mnot to vary materially from the writ, which if it did, would have
made the writ, and consequently the suit founded thereon, ineffectual
and nugatory.—Summayy Treatise on Pleading.

* Catyiyana, cited in Smritichintémani, and Yivddatandave, Fyave-
haramayac ha.

149

Further par.
ticulars to be
comprized in the
declaration.

Difference
between the
first complaing
and the decla-
ration.



160

Casex in
which the date
should be speci-
fied.

Cases in
which local cir-
cumstances
should be spe-
cified.

Mitacshara.

inserted. This constitutes the difference [between the ori-
ginal complaint and the declaration].

7. Although the speciﬂcat?gn of the year is not requisite
in all cases, yet in the instance of pledge, acceptance, pur-
chase, and sale, it is indispensable {0 the decision, as appears
from the following text: “ In the case of a pledge, gift, or
sale, the prior transaction has the greater validity*.” In
mercauntile transactions also, if a person had received in a
certain year, a certain quantity of a certain article which he
restored, and in another year he had received precisely the
same article, and of the same guantity from the same person,
and if heing sued; he should admit the receipt, but plead resto-
ration, it would be necessary for the plaintiff to rejoin, that
the restoration was of that article delivered in the former
year. The month, and so forth, also should be specified.

8. The specification of the country, the local circum-
stances, spot, &c. as well as of tiwe, is requisite in cases of
immnoveable property, as appears from the following text :
“ The country, place, site, tribe, name, neighbourhood,
dimensions, nature of the soil, the names of ancestors and of
the former kings: these ten should be specified in a suit for
immoveable property +.” =

* Quotation from an uncertain author in the Vividatandava, Veeramia
troduya, Vyavahiramatrice, and Vividachandra ; but from Yijnyawalcya
in the Mitdcshars and Smritisira » and the reading of the text is diffe-
rent by several authors.

1 Catyéyana, cited in the Smritichandricd, C;zlpatam, and Smritichin-
tdmani ; but an unnamed author in the Vivédatandava and Pyavahdira-
may8cha,
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9. “The country :” central region, and so forth, or
otherwise. “ Place:” city of Benares or the like. « Site:”
the houses or lands by whichthe property is bounded on all
sides. «Tribe:” the order of the parties, whether Brahmi-
nical or other. “The name :” as Devadutla, or the like.
“ The neighbourhood:” the persons who reside in the vici-
pity. “ The dimensions,” in beegaks or other land measure.
“ Nature of the soil :” rice fields, plantation of betel-nut,
muddy or clayey soil. « The names of ancestors,” and
“ of the formar kings :” the designations of the ancestors of
the parties, and also of the former reigning powers. By
prescribing the specification of the year, month, &e. it is
only intended, that the dates should be inserted as far as

may be requisite in particular cases.

10. The above being the requisites of a declaration, it
follows, that, if it is deficient in any of these requisites, it
becomes merely the semblance of a declaration. This sem-
blance of a declaration has not been separately defined by
the venerable author, but by others it has been accurately
defined: “Declarations should be rejected as mere sem-
blances, which are absurd, uninjurious, unmeaning, frivolous,
unsusceptible of proof, at variance with possibility*.”

11. Unnatural +:” as, Such a person has taken the horn
of my hare, and will not restore it. “ Uninjurious:” as,

* Catydyana in the Smritichandrica, Midhaviya, Vyvahdramdtrica,
but Ndreda in the Smritisdra, and uncertain in the Vividatandava,
Vyevahdramayac'ha and Vivdidachandra, and.Vrihaspati in the Smriti
chintamani.

+ The following illustration= may seem frivolous ; but other systems
descend to similar minutie. For instance. A condition precedent of
which the subject is an event physically impossible at the tinie of enter=
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Such a person transacts business in his own house by the light
of alamp which burns inmine. “ Unmeaning,” [vot having
any signification:] as, the unmeaning connection of letters.
“ Frivolous -’

as, This Devadutia warbles a sweet song
near my house. “ Unsusceptible of proof :” as, Devadutta
ridicules me hy a supercilious look : as this cannot be pro-
ved, it is termed, unsusceptible of proof; from the momentary
nature of the action, no witnesses can be procured ; much less
written evidence; and from the trifling nature of the complaint,
an ordeal cannot be resorted to. “ At variance with possi-
bility:” as, This dumb man cursed me: or at variance
with local interests: “ That complaint which is probibited
by the government; or detrimental to the interests of a city
or country, or to the different classes of society, is pronoun-
ced to be inadmissible*.”

12. But the text, “ A declaralion comprising several dis-
tinct subjects is inadmissiblet,” is not intended to vitiate a

ing into the contract, renders ‘the contract null, if it refer to an act to
be done : and is itself null, leaving the obligation pure and simple, if it
refer to the act as not to be done. Thus if a man make a promise or a
grant under a condition that the grantee do scale the sky, touch the
moon, draw a triangle without angles, travel over Britain in an hour,
go from Westminster to Rome in a day, the promise or grant is void.
But one made upon condition that he do not scale the sky, nor touch
the moon, &c. is valid and unconditional, the condition being nuga<
tory.—Colebrooke, Obligations and Contracts, Book 3, §§ 203.

W Nireda cited in the Smritisars, but Vrikaspati in the Smritie
chintaméniy Médhaveeya, Veeramitrodaya, and uncertain in the Pividge
tandava, Vyavahiramayicha and Vividachandra.

+ Quotation from Nireda in the Vivddatandave, but from Catylyana
in the Midkaveeya, Smitrichandrioé, Calpataru, and uncertain in the
Vyavahdramayic'ha, Smritiedra, and Vivédachandra.
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claim involving many distinct articles: for instance, if a
man should sue another for taking his gold, cloths, silver, &ec.
there is no error in the declaration. Nor should it be alleged,
that a declaration involving a claim of debt combined with
other topics is invalid: as for instance, if one should alledge,
“ Such a one has borrowed silver money from me at interest ;
gold has been deposited with him, and my field has been
usurped by him.” Such a declaration is good. All that is
intended is to invalidate a simultaneous investigation. “ It
being ascertained, that in a judicial proceeding there are
allegations of various matters, the king being desirous of
investigating the merits, may enter upon them at pleasure*.”
Hence the meaning of a declaration involving many topics
being inadmissible, is, that they should not be entered upon
all at once.

13. The term plaintiff or complainant includes the sons
and grandsons of those persons, their interests being equally
involved ; soalsois a constituted agent included, because his
appoiniment creates in him a similar interest, as appears
from the following text: “ A person being appointed by the
plaintifi’ or complainant, or deputed by the defendant, or
person complained against, who acts on behalf of his princi-
pal, suffers defeat or successt.” The principal participates
in the success or failure of his representative.

# Cited in the Vyavaharamayac'ha, Smritisira, Midhaveeya, Vivida«
chandra, and Veeramitrodaya.

+ Nireda, cited in the Vyavahe ramayic’ha, Smritichintidmans, Calpa«
taru, Smritisira, bus Catydyana in the Smritichgndricd.
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mﬂ"ﬂ‘}:&fe e 14. This (the declaration) having been written on the
elaration. ground, or on a board with chalk, is to be corrected by the
rejection of superfluities, and afterwards recorded on a leaf,
as appears from the following text of Catydyana: “ The
judge shall cause to be taken down the spontaneous state-
ment of the plaintiff or complainant on a board with chalk,
and afterwards, being corrected, on a leaf *.”
Corrections 15. The declaration may be amended until the answer
L"ﬂxh&'ﬁi‘l‘i is given in, but not afterwards, lest there should be infinite-
swer is given

in.

ness. Hence the text of Ndreda: “ He may amend his
declaration until the answer is given in; but being stopped
by the answer, the corrections must cease +.”

Answermust  10-  If the judges cause the answer to be given in before

not be taken
before the de-
claration has

been amended.

Answer to
be written.

the declaration is amended, they incur the penalty prescribed
for anger and avarice ; and the king must investigate the
claim, after having obtained a fresh declaration.

SECTION b.
Of the Answer.

1. What is to be done after the amended declaration has
been recorded, is next propounded: “ The answer of the
party who has heard the declaration must be written down
in the presence of the plaintiff }.”

# Cited in the Vyavehdramayiic'ha, Smritichintdmans, Dipacalica, Md-
Wdhavecya, Vyvahdramatrica.

+ Cited in the Vivdidatandava, Fyavahdramayic'ha, Médhavesya, Vivie
dérnavasetu, Vividachandra, but Catydyana in the Smritisira.

4 Yéjnyawaleyd, cited in the Vividatandava, Pyavéhdramdyticha, Smria
dichintdmani, and Smritisira.
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2. The adverse party having heard the substance of the
declaration, his answer, or that which follows the declaration,
is to be written down in the presence of the plaintiff, that is,

the claimant or complainant.

3. That which is calculated to refute the first statement
is an answer, as appears from the following text:  The
wise have Leld that to be an answer which embraces the
declaration, which is solid, clear,consistent, and obvious *.”

4. « Whichembraces the declaration :” capable of refut-
ing it. “ Solid :” not inconsistent with reason. “ Clear :”
not adinitting of doubt. “ Consistent:” agreeing in all its
parts. “ Obvious :” that which needs not the explanation
which would be required by the use of uncommon words, or
by ungrammatical terminations or collocation of words, or
by the use of elliptical phrases or of a foreign dialect. Such
has been termed a true answer +.

* Nireda (not found in his Institutes) cited in the Vivédatandava,
Vyavahdramayic'ha, Smritichintimani, Smritisira, Vividirnavasetu, Vi«
vidachandra, Veeramitrodaye, Calpataru, and Prajapati in the Smritichun-
drica and Midhaveeya.

4+ The conditions and qualities of a plea (which, as well as the doc~
trine of estoppels, will also hold equally, mutatis mutandis, with re=
gard to other parts of pleading,) are, 1st. That it be single, and con-
taining only one matter ; for duplicity begets confusion. But by stat.
4.and 5. Anne, ¢. 16, a man with leave of court may plead two 05‘
more distinct matters or single pleas. 2d. That it be direct and posi«
tive, and not argumentative. 3d. That it have convenient certainty
of time, place, and persons. 4th. That it answer the plaintiff’s allega«
tions in every material point. S5th. That it be so pleaded as to be
capable of trial,”==Law Dic. Art. Pleading.

X 2
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5. An answer is fourfold, a confession, a denial, a special
plen, and plea of former judgment, as Cafydyana has de-
clared: “ A confession, a denial, a special plea, and a plea

of {former judgment, are four sorts of answer *.”

6. A confession is exemplified as follows. The plaintiff
declares, « This person is indebted to me in a hundred pieces
of silver,” and the other replies, It is true, I do owe him
that sum,” as Culydyana has said: “ The admission of a
claim is termed a confession}.”

7. A denial is thus, “ I do not owe lim,” as Catyayana
declares: “ In law that answer is termed a denial, when the
defendant or accused contradicts the charge or decla-

ration}.”

8. The answer by denial is fourfold,  total contradic-
tion, plea ofignorance, of alibi, and of non-existence «t the
period of the alleged transaction§.”

.
* (Cited in the Vividatandave, &c. and Nireda in the Calpataru.

+ Pyasa, cited in the Vivadachintémani and Peeramitrodaya, but
uncertain in the Vivddatandava.

1 Smritichintémani, Vividatandava, Smritisira, Vividérnavesetu,
Vivddachandra, Smritichandricd, Vrihaspati in the Calpataru, and Mi-
dhaveeya, Nireda in the Vyavahdratatwa.

§ Catydyana, in the Pyavahdramayic'he, Vividatandava, Smriti-
chandrica; Nireda, in the Smritickintdmani and Smritisira ; Vyasa, in
the Calpataru and Vividamatrica ; Prajapati, in the Mdadhaveeya ; but
uncertain in the Vividachandra.
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9. “ A special plea,” is, wherc the defendant admits the — Natureofa
Py . . special plea.
demand, bui avoids it by pleading a general acquittance,
or that he had received the money as a present, as Ndreda
has said : “ Where an adversary admits a claim adduced in
writing by a complainant, but avoids it by some specific cir-
cumstance, that is called a special plea*.”

10.  “ The plea of former judgment,” is, when the adver-  of plea of
sary asserls that the complainant had formerly made a com. [oraeriuds-
plaint against him in the same matter which was dismissed, as
Catyayana has said : “ One against whom a judgment had
formerly been given, if he bring forward the matter again,

must be answered by a plea of former judgment+.”

11. These being considered as the component parts of an Semblance of
answer, it follows that an answer not comprizing these ananswer.
requisites is a mere semblance. This is a natural inference,

but in other law tracts it has been expressly declared: « That

is not an answer which is dubious, not to the point, too con-

fined, too extensive, or not embracing all the parts of the

declaration. That which is relative to other matter, incom-

plete, obscure, confused, not obvious, or absurd, is a faulty

answer}.”

* Cited in the Vyavehdramayic'ha, Vividatandava, Smyitisira,
Smpritichandrics, Veeramitrodaya, Vivadarnavaselu, and Vividachandra;
but Vrikaspati in the Madhaveeya, or both according to the citation

in the Calpataru. .
+ Cited in the Smritichintdmani, Vyavahdiramayac'ha, Vividatandava,

Smyritisira, Vividdrnavasetu, and Vividachandra ; but Vrikaspati, in the
Calpataru and Mddhaveeya.

1 Nireda, in the Smritichintdmani and Vividatandava, but uncertain
in the Vyavahiramayac'ha.
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12. “ A dubious answer” is thus exemplified : as if in an
action for debt, the plaintiff demanding 100 suvernas*,
the defendant should admit that he is indebted in the sum of
100 suvernas or 100 mashas. “ Not to the point:” as if
in an action for debt of 100 suvernas, the defendant should
reply by admitting a debt of 100 paras. “ Too confined:” as
if in an action for debt of 100 suvernas, the defendant should
answer b‘y admitting that he owesfive. “ Too extensive:” asif
in an action for 100 suvernas, the defendant should reply by
admitting a debt of 200. “Notembracing all the parts of the
declaration:” as if in an actionfor gold, cloths,and other ar-
ticles,the defendant should reply by merely admitting the debt
of the gold, but of nothing else. “Whkick is relative to other
matter :” as if in an action for debt of 100 suvernas, the de-
fendant should answer that he had been assaulied by the
plaintiff.  ““ Incomplete :” not embracing the particulars of
country, place, and so forth ; as if in an action to recover a cer-
tain field, the declaration should specify it as being situated in
the central province {o the eastward of the city of Benares,
and the defendant in answer should admit generally having
taken possession of a field, without specification. “ Obscure :”
as if in an action for 100 suverras, the defendant should an-
swer, Am I alone in debt to this man? which might signify
that the chief judge, the assessors, or the plaintiff, were in-
debted to another person. “ Confused :” contradictory in
its parts: as if in an action for a debt of 100 suvernas, the
defendant should answer that he received the money, but
that he does not owe it. “ Nof obvious :” requiring explana-

* A weight of gold equal to sixteen mashas, which at five rutties to
each masha, makes the suverna equel to about 176 grains Troy.
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tion, in consequence of the use of ungrammatical composi-
tion, or collocation, or of a foreign dialect: as if a person
being sued for a debt incurred by his father to the amount
of 100 suvernas, should answer, “ By the information of
the receiver of the hundred of my father, I know nothing of
the suvernas:” instead of saying, I did not learn from my
father that he received the 100 suvernas. * Absurd:”
contrary to reason and common sense : as if in an action for
debt, the plaintiff should claim the sum of 100 suvernas al-
leged to have been lent out at interest, stating that he had
received the interest, but not the principal, and the defen-
dant should answer that he had paid the interest, but had
not received the principal.

13. By using the term answer in the singular number, it
follows that a confusion of pleas is inadmissible. “ That an-
swer which confesses to a part, specially excepts to a part,
and denies a part, is not a proper answer, from its confu-
sion*.” The above is a text of Cafydyana, who has pro-
pounded the reason why such answer is improper: “In one
suit, the proof cannot rest on both parties, nor can both ob-
lain judgment, nor can two answers be offered at once+.”

14. But it might be contended, that in an answer invol-
ving denial and a special exception, the proof would rest with
both parties; for as it has been recorded, that “ in the case
of atotal contradiction, the proof rests with the complainant,

* Cited in the Sm ritichandricd, Pyavahdramayac'ha, Vividatandava,
and Veeramitrodaya.

+ Ibid.
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and in the case of a special exception, with his adversary*.”
Botl pleas, however, cannot be admitted in one case: as if in
an action for debt of 100 suvernas, and also of 100 rupees,
the defendant should deny the first claim, and specially except
with regard to the second.

15. On the other hand, in the case of an anwer invol-
ving a special exception and a former judgment, the defen-
dant must substantiale both pleas, as has been said: *“ The
proof rests with a defendant pleading a former judgment
and a special :xccption +.” As if one should say, I'received
the gold, but returned it ; and as to the silver,I was sued in
a former action, andjudgment was given against the plaintiff.
Bat this is incompatible, because the first plea must be sub-
stantiated by the decree and the adjudicants, and the second
by witnesses and docunents.

16. An answer involving three pleas is now 1o be con-
sidered: as if in an action to recover 100 suvernas, 100
rupees, and cloths, the defendant should deny the first claim,
plead an acquiitance as to the second, and former judgment
as to the cloths; and so with an answer involving four pleas.
These, when brought forward all at once, constitute no an-
swer,

17. But as the several counts cannot be answered with-
out their respective pleas, these must be urged separately
in succession.

* Nireda in the Fyavahdramayac’ha, but uncertain in the Vivida~
tandava and Madhaveeya.

+ Vyasd and Hareeta in the Vyavehdramayac'ha, but uncertain in the
Vivédatandave and Vividachandrica.
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18. Their order will be regulated by the inclination of
the parties and the judges; but in the case of two pleas com-
ing together, that which is most important should first be
acted upon, proceeding afterwards to that which is less im-
portant.

19. But where there is a confession in conjunction with
another plea, issue is to be taken on that other plea, because
there is not proof required to a confession, as Hareeta has
declared: “ If it should be asked, Which plea is to be first
considered, when there is a junction of a total denial and a
special plea, or of a confession with another plea? the
reply is, that which is most important, or which 18 most
material to the decision of the suit, is to be taken as a dis-
tinct answer, or else otherwise *:” that is to say, where there
is no distinction, the order is regulated by the inclination of
the parties.

20. The meaning of “ that which is most important” is
next propounded. In an action to recover one suvernas, 100
rupees, and cloths, if the defendant should confess the first
claim, totally deny the second, and plead a release for the
third, here the total denial, from its being the most impor-
tant, being acted upon by taking the plaintifi’s proof, the
investigation must proceed. The third plea regarding the
cloths follows next. The same order is to be preserved in
the case of its junction with a denial, or a plea of former
judgment, or a special exception : as if in a suit of the nature

* Cited in the Smritichandricd, Midhaveeya, Vyavahiramaync ha, Vivi-
datandava, and Smritisira. He and Vydsa in the Vyavahdramayac ha ;
but uncertain in the Fividachandra ; and Vydsa in the Calpataru.
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above specified, the defendant should confess the debt of the
gold and silver, and declare himself willing to repay it, but
should deny with respect to the cloths, or should plead re-
storation of them, or that judgment was given against the
plaintil in a former action for them; here, although the
confession involves the most weighty matter in dispute, yet
as it is followed by no adducement of evidence, the denial or
other pleas are first to be considered in the investigation of
the suit.

21. But in a case where two pleas apply to one and the
same charge, as if a person should arraign another, alleging
that he had lost at a certain time a certain cow belonging
to him, which had subsequently been found in the house of
the other, and the defendant should assert that the allega-
tion is false, and that the cow was in his house previ-
ously to the period mentioned by the plaintiff, or that it
had been born in his (the defendant’s) house. This should
not be called a faulty answer, because it is calculated to
rebut the charge: it is not a simple denial, as it involves a
justification ; nor is it a special exception, as it does not
admit any part of the allegation; but it is an exculpatory
negation, and the proof rests with the defendant, in confor-
mity to the rule prescribing that the proof of justification
depends on the defendant.

22. But if it be objected, that this might as well be
alleged to be the business of the plaintiff, as is prescribed in
cases of denial, it is answered, that the rule in question re-
lates only to cases of simple denial. Should it be rejoined,
that it might as well be affirmed that the rule prescribing
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the proof to rest with the defendant, also relates only to a
simple special exception, the answer is, that this is incorrect,
as a special plea involves a denial, and there is no such thing
as a simple special plea.

23. In general, a special plea consists partly of admis-  Distinction
between an ex-

sion, and partly of denial; as for instance, an adnission of culpatory nega-
the receipt of 100 rupees, but succeeded by a plea neutra- ﬁﬁ“aiﬁ?af. e
lizing the admission : but in the instance above quoted
there is no partial admission, which constitutes the distinc-
tion. This bas been clearly stated by Hareeta: “ When
an answer involves a denial and a special plea, the special

plea is to be first considered*.”

24. Where the pleas of denial and former judgment apply  Proof rests
. ith th fend-
to the whole matter charged, there also the proof rests with ;::tlitn“;‘ll:;gli:g

. . denial and
the defendant; as in an action for the recovery of 100 rupees, f(:-mel- j::dg_

if he should deny, and at the same time plead former judg- ™“
ment ; as appears from the following text: “ In the junction
of a denial with a special plea or former judgment, the
defendant should adduce the proof+.” There is no such thing
as a pure plea of former judgment, for this would be no

answer.

25. But a confession is a good answer by itself, because A confession
is & good an-

by establishing the truth of the matter adduced to be proved, swer.

it excludes the necessity of proving it.

* Cited in the Mddhaveeya and Smritichandricd, but Vydsa in the
Calpataru.

1 Hareeta andVydsa cited in the Vyavahiramayac'ha, but uncertain in
the Vivddatendava and Vivddachandra.
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Inacaeof  26. And where there is a junction of a special plea
epecial plea and

a pleaof former and of a plea of former judgment, as if a person being sued
':f:::g::«:nz;d?ie by another for a hundred pieces of money, should reply by
13:;.” "™ an admission of the receipt, a plea of redelivery, and a plea
of former judgment, it is optional with the defendant, [that
is, it is optional with him which of the two pleas he will pro-

ceedMrst to substantiate.]

Both }mrﬁes 27. But in no instance can two adverse parties plead at
not to plead at , .
e © the same time in one cause.

SkctioN 6.
Of the Onus Probandi and Judgment.

On delivery 1. The establishment of the claim being dependant on
of answer, evi.

gfml;lml ;‘;\- evidence, it is propounded by whom that evidence is to be
duoed. adduced. “ The claimant shall immediately reduce to wri-
ting the evidence of the thing to be proved*.” After the
answer, the clafmant, that is to say, he who has the matter
to prove, shall reduce to writing immediately, without any
interval, the evidence, or that by which the matter is to be
proved. From the injunction of its being immediately re-
duced to writing, it may be inferred, that in furnishing an
answer, delay is occasionally allowed : this point will be sub-
sequently considered. The meaning appears to be, that, as the
necessity of proceeding without delay was not prescribed in
the case of giving in the answer, as it has been in the case of
recording the evidence, time is occasionally allowed in pre-

* Yijnyawalcya, cited in the Smritichandricd, Vyavahiramayac'ha,
M ddhaveeya, Dipacalica, and Subodhini; and by Mitramisra, Viswarapa,
and Belambhatta.
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paring the answer to the claim on the principle of “expres-
sio unius est exclusio alterius.

2. From the direction that the claimant shall reduce to
writing, &ec. it follows, that he is to write down the evi-
dence of the matter adduced who has any thing to prove :
hence, when former judgment is pleaded, as this is thmatter
to be proved, he who adduces that plea is the claimant. He
(the defendant) therefore is considered as the claimant, and he
must adduce the evidence. In a special exception also, as
this is the thing to be proved, he who adduces that plea is

tle claimant, and he is the person to adduce the evidence.

3. Bul in a case of total denial, the plaintiff is the clai-
mant, and it rests therefore with him to adduce the evidence:
hence, by the use of the expression “ the claimant shall re-
duce to writing,” it is meant, that he who has any thing to
prove, is to do so, and not any other person.

4. Therefore, in a confession, as there is nothing to be
proved, and neither of the parties have any claim, there is
no evidence to be adduced, and the proceeding rests there,
as has been clearly expressed by Hareeta: “ When a spe-
cial exception and former judgment are pleaded, the defen-
dant shall adduce the proof: in a total deniul, the plaintifi':
in a confession, there is no issue*.”

5. “ That being right, be obtains judgment; and other-
wise, the reverset.” ¢ That” means proof, consisting of docu-

* Vydsa in the Caipatar, and in the Vyavahiramayic'ha as the text
of Vydsa and Hareeta, but uncertair in the Vividatandava and Vivida-
chandra.

1 This is the latter hemistich of a text of ¥djnyawaleya cited in the
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ments, testimony, &c. as will be subsequently explained.
That is, by the establishment of the accuracy of his evidence,
whether oral or documentary, a party obtains judgment, con-
sisting in the success of his claim. He obtains the reverse,
or defeat, consisting in the loss of his claim, if it should
happen otherwise.

SECTION 7.
Recapitulation.

1. Having propounded summarily the nature of judicial
proceedings, the author concludes the subject by a recapitu-
lation: “This judicial proceeding, exhibited relatively to
causes in general, consists of four parts*.” The judicial pro-
ceeding here alluded to (identical with those which the king
is enjoined to investigate) is exhibited or explained as being
divided into four parts, relatively to causes in general, whe-
ther actions for debt or others.

2. “The declaration of the complainant should be written
inthe presence of his adversary.” Thisis termed the first divi-
sion, or “the declaration.” “ The answer of the party who
has heard the declaration must be written down in the pre-
sence of the complainant.” This is the second division, and
is called the answer.  “ The claimant shall immediately re-
duce to writing the evidence of the thing to be proved.”
This is the third division, and is termed the proof. ¢« That
being right, he obtains judgiment; and otherwise, the re-
verse.” This.is the fourth division, and is termed the judg-

Smritichiniémani, Vividatandava, Dipacalica, and Subodhini ; and by
Bu.lambhatta and Mitramisra.
* Ydjnyawalcya, cited in the Smritichandricd.



Recapitulation.

ment, as has been declared, “ That is called a judicial pre-
ceeding which, in the conflicting interests of mankind, fur-
nishes a decision grounded on law and equity*.” < It has
four divisions, namely, the declaratory, replicative, proba-
tory, and adjudicative, and is termed quadruplet.”

3. But in the case of a confession, as thereis no adluce-
ment of evidence, and as the claim does not require to be
substautiated, there is no issue, and the proceeding has
only two divisions.

4. The deliberation of the judges for the purpose of as-
certaining, after the delivery of the answer, to which of the
parties the adducement of evidence belongs, does not form a
distinct division of the proceeding, not having been pro-
pounded as such by the venerable author}, and not being an
act dependant on the parties themselves. Thusis concluded
the general introduction to judicial proceedings.

* Midhaveeya and Smritichandricd.
+ Vyavahiramayac'ha and Smritichandrics, and by Aparaditya.
I Yéjnyawaicya.
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CHAPTER IL
OF RETORT OR RECRIMINATION.

G-
SEcTION 1.

1. Thus having propounded the general introduction to a
judicial proceeding, which is common to all, the author pro-
ceeds to notice certain distinctions which prevail in particu-
lar cases. ‘“ A person arraigned, not having cleared himself
from the declaration, shall not retort; nor shall a person
charge another who is already labouring under a charge, nor

shall he introduce any thing foreign to his originalcomplaint*.”

2. That with which a person is charged, is the declara-
tion : and the person arraigned, not having cleared or ac-
quitted himself, shall not recriminate or retort on the com-
plainant.

3. Butthe objection does not apply to a plea of former judg-
ment, as it involves the exoneration of the party complained
against, although it is in some measurc a rvetort: hence it is
apparent, that the restriction is confined to a retort not hav-
ing a tendency to refute the charge.

* Yéjnyawalcya, cited in the Mdadhveeya, Smritichandrics, Smritisira,
Dipacalica, and Subodhini ; and by Balambhatta and Mitramisra.
z
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4. Having thus restricted the party complained against,
be proceeds to apply some observations to the complainant.
A complainant shall not charge another with a matter which
has been already charged against him, and of which he has
not cleared himself, nor shall be introduce any thing foreign
or contrary to what had been alleged at the time of his ori-
ginall.y preferring the claim. It is declared, that whatever
fact, in whatever manner it may have been represented at
the time of preferring the original claim, that same fact should
be reduced to writing in the same mauner at the time of

recording the declaration.

5. But [should it be objected,] that by formerly enjoming
that the writing in presence of the party complained against
must be the same as the original claim, it is consequently
superfluous to repeat, that any thing foreign to that which
has already beeu represented should not be introduced; the
reply 1s, that the former text merely enjoins the necessity of
recording the same subject as had been stated by the plain-
tift at the time of his making the original claim, and not
another subject in the same cause ; as if the plaintiff, at the
time of his preferring the original claim, should has e declared
that a certain person owed him the sum of 100 rupees with
interest, he should not declare in presence of the adverse
party at the time of recording the declaration, that the debt
consisted of a hundred pieces of cloth with interest.

6. Should he do so, this would be entering on another
subject, the penalty of which would be nonsuit and fine.
But the text prohibiting the introduction of any thing foreign
to the original claim prohibits also the shifting the nature of
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the proceeding, even though the subject of the proceeding be
the same : as if the plaintiff, at the time of his making the
original claim, should declare that another had borrowed 100
rupees from him at interest, and that he would not repay it;
and at the time of recording the declaration, he should charge
his adversary with having taken by violence the same sum;
consequently, in the former instance, there is a prohibition
against introducing a new subject, and in the latter a prohi-

bition against entering on a new ground of action.

7. This has been clearly defined by Ndreda: “ That
man who forsaking his original claim rests on other grounds,

is to be nonsuited by reason of the confusion of his proceed-
ings”*.”

8. One who is nonsuited is to be fined, bul he does not
therefore forfeit all claim to the subject matter. Consequent-
ly the injunction here introduced, ‘* a person arraigned not
having cleared bimself,” &ec. is merely intended as admoni-
tory to the parties against error, but it does not affect the
validity of the original claim. Hence the ordinance subse-
quently declared, “ The king shall investigate judicial pro-
ceedings in ubond fide manner, divested of inadvertencies+.”

9. This must be understood as having relation to a civil

action; but in criminal prosecutions an error is fatal to the

* Cited in the Smritichandricd, I'yavahdramayiac'ha, Vividatandava,
Veeramitrodaya, Culpataru, and Maidhaveeya.

+ Yijnyawalcya, cited in the Smritichintdmani, Vividatandava, Subo-
dhini, and Dipacalica ; and by Vishwarapa, Mitramisra, and Balam-
bhatta. :
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cause, as Néreda has declared: “ A verbal erroris not fatal
in civil actions : should it appear in actions brought for se-
duction, or for debt, or for landed property, the plaintiff is
to be amerced, but it does not annul his claim*.” The

. meaning of this is, that in all civil suits, not invelving crimi-
nal proceedings, a verbal error, or the appearance of inad-
vertency, is not fatal, or not destructive of the claim; that
is to say, the original claim is not rendered void. The exam-
ple given is an action for seduction, &e.

Error fatal 10. Asin actions for seduction, or for debt, or for landed
to a criminal

1’,{2.‘,}‘1:‘23{‘;0 property, by the appearance of inadvertency, the plaiutifl is
acivilsuit. 10 be fined, but his original claim is not rendered void, so in
all civil actions. From the specification of the term civil ac-
tions, it is inferrible, that in the case of a criminal prosecu-
tion, error is fatal to the cause. As if a man, at the time of
making his original complaint, should assert that he had
“been kickcd on the head, and at the time of recording his
charge, should allege that he had received a blow of the fist
on his foot. In this case, he is not only to be amerced, bui
his cause is to be dismissed.

Exceptionto 11, An exception, h i
g xception to ption, however, is propounded to the rule

recrimioation. . against recrimination previously to the refutation of a charge :
‘ “ He, the person complained against, may recriminate in
charges brought for abuse and assaultt.”

* Cited in the Vyavahdramayic'ha, Vividatandavas, Midhaveeya, and
Veeramitrodaya.

) t Yéjnyawaleya, cited iu the Vivédatandava, Midhaveeya, Smritichan-
#&  dricd, Dipacalica, and Subodhini, by Viswarapa, Mitramisra, and Bae
lambhatta.
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12. In prosecutions for abuse, whether verbal or personal,
and in assaults, that is, attacks committed with poison or with
offensive weapons and the like, recrimination being allow-
able, the person complained against may, without having
refuted the charge brought against himself, recriminate bis
accuser-

13. But [should it be objected,] that in this instance it
is equally impossible to hear the two allegations at once,
because the recrimination involves another complaint ; and
that it is no answer, because it does not refute the first
charge; the reply is, that the recrimination is not used for
the sake of trying two different pleas, but for the sake of
obtaining a mitigated, or averting a weighty punishment.

14*. As if a person, being charged with having abused
or assaulted another, should plead that the complainant was
the first aggressor, a mitigation of punishment might be the
consequence, as Nareda has said: “ It is a setiled rule, that
the first aggressor is the chief delinquent. He also is a
wrong doer who attacks in the second instance, but the pu-
nishment of the first party will be more severet.” But where
the parties simultaneously aggress, there is no difference in
the punishment, as appears from the following text: “If there
can be no distinction found between the parties, and the

* This seems analogous to the plea of son assault demesne, in the En-
glish law ; but from what has preceded, it would appear that tige equita-
ble doctrine of sef off, was not recognized in the Hindu code.

+ Cited in the Vivddatandava, Mdédhaveeya, Smritichandrics, and
Veeramitrodays.
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abuse, assault, and violence be simultaneous on the part of
both, the punishment of both is to be the same *.”

156. Although it is impossible to try Loth allegations at
once, yet in charges of assault, &c. recrimination is perti-
nent ; but in actions for debt and the like, it is vain. Hav-
ing thus propounded the law with respect to the parties, he
proceeds to declare the duties of the judges and assessors.

SEcTION 2.
Of Mesne Process.

1. “ A competent surety must be taken from hoth par-
ties for the satisfaction of the award}t.” * Both parties,”
that is, plaintiff and defendant. “ A competent surety,”
one who stands in the same relation to the affair. A repre-
sentalive must be taken from both parties, from the plainti{f
and defendant, * for the satisfaction of the award.” for the
delivery of the sum, or the fulfilment of the penalty ad-
Jjudged in all proceedings by the judges and assessors.

2. If this be not practicable, persons must be appointed
to guard the parties, who are to provide their daily subsis-
tence, as has been declared by Catydyana : “ If a party is
unable to furnish a competent surety, he is to be guarded,
and at the close of each day is to furnish wages for the ser-
vice of his guards}.” Thus the rule for taking security

* Dundaviveca, Smritichandricd, and Veeramitrodaya.
+ Y&hyuwaleya, cited in the Fyavahdramayacha, Subodhini, Vivida-
tandava, Dipacalica ; andﬁiiswarapa, Mitramisra, Balambhatta.

1 Cited in the Pyavahiramayiic'ha, Vivddatandava, Veeramitrodaya,
Dipacalica, and Mddhaveeya.
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from the litigant parties has been declared, and it remains
to shew the object of this measure.

SecTiON 3.

Judgment in Actions for Debt.

1. “In the case of a denial, when the claimant proves
his allegation, the defendant, being cast, is to pay the amount,
and an equal amount to the king. A person bringing a
false claim is to discharge twice the amount of his claim*.”
A denial of the claim alleged by the plaintiff beiug made by
the defendant, and he being cast, or compelled to submis-
sion by the witnesses or other evidence, shall pay the amount
claimed to the plaintiff, and to the king an equivalent fine

as a mulct.

2. But if the plaintiff cannot establish his claim, he be-
comes the false claimant, and hence he is to pay to the king
afine equal to twice the amount claimed ; and the same rule
obtains iu a plea of former judgment or special plea. In
these instances, the plaintiff concealing the .fact, and being
overcome by the defendant, shall pay a fine to the king equi-
valent to twice the amount obtained ; but if the defendant
cannot establish his former judgment and special plea, then
he is the false claimant, and being overcome by the plaintiff,
is to pay to the king a fine equal to double the amount claim-
ed, and the amount claimed to the piaintiff. In a case of

confession, there is no fine.

* Ydjnyawaleya, cited in the Vi ivddatandava, Veeramitrodaya, Smriti-
chandricd, Dipacalica, and Subodhni, and by Viswuraps, Mitramisra,
Balambhatta,
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3. The text above quoted relates only to actions for
debt, because the fines applicable to other cases have been
propounded separately ; and it is not applicable generally,
because in cases where there is no property claimed, it
could not apply ; and although there is a special provision,
“ The debtor shall be caused to pay by the king*,” &ec.
which also relates to actions for debt, yet that contains a dis-
tinction which will be hereafter treated of.

4. Or the text quoled may be admitted to be applicable
to all cases, and thus interpreted :—a denial of the allegation
being made by the person against whom it is brought, and he
being overcome by the evidence adduced by the complain-
ant, shall pay a fine proportionate to the several causes
of action. The connective particle may be used affirma-
tively, and the term “ to the king” may be considered as a
mere recital. If the complainant cannot prove his allegation,
he becomes a false claimant, and shall pay a fine in money
equivalent to twice the fine prescribed for each cause of action.
In this instance, as in the former, the same rule obtains in
cases of a plea of former judgment and special plea.

SECTION 4.

Special Rule respecting the Answer.

1. From the injunction, that the “ claimant shall imme-
diately reduce to writing the evidence of the thing to be

* Yajnyawaleya, cited in the Dipacalica, Vivddabhangirnava, Vividdre
navasctu, Madhaveeya, and Smritichandricd.
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proved®,” it may be inferred, that in the delivery of the
answer, some delay is permitted.

2. But an exception has been laid down: “ In a capital
offence, theft, assault, and abuse, [where] a cow [is the cause
of action], slander, aggression, women; let him contest im-
mediatelyt ; otherwise, at option.”

3. “ Capital offence,” which signifies an attack upon the
person or the like, by means of poisonor weapons. “Tkeft,”
petty larceny. “ Assault and abuse,” attack either on the
persou or character. Itsnature will be subsequently explained.
“ A cow,” a milch cow. * Slander,” an accusation tending
to loss of cast. “ Aggression,” an attempt either on life or
property. This compound has its termination in the singular
number, each of the terms composing it being singulart.“ Wo-
men,” women of family, and slave girls. In the former case,
character is involved ; in the latter, property. « Let him con-
test immediately.” The answer is tobeimmediately given,
and no delay is to be allowed. “ Otkerwise :” in other actions,

* Yijnyawaleya, cited in the Dipacalica, and by Bulambhatta.
+ Ibid.

$ When two or more words come together, each in the same case, and
which, in the usual mode of construction, would be separated by a con-
junction equivalent to ¢ and,” they may be formed into a compound of
the third species called Dwundwa. There are two modes of forming com-
pounds of this species. In the first mode the compound is considered
as many, and the last word is therefore put in the dual or plural num«
ber ; and in the second mode, the aggregate is considered as one, and
the last member is, consequently, put in the singular number and neuter
gender. Wilkins's Grammar, 569. The passage in the text is an ex~
ample of the latter species of compound.

AA

177

Exception.

Explanation
of the text.



178

Indications
of falsehood
enumerated.

Exposition
of the text.

Further ex-
planation.

Ditto.

Mitacshara.

delay in delivering the answer has been declared optional
with the parties, or with the assessors and judges.

SECTION b.
Indications of Falsehood.

1. “ One who is constantly shifting his position, licks
the corner of his lips, whose forehead sweats, and whose
countenance continually changes colour ; one whose mouth
dries up, and who faulters in his speech; who contradlcts
himself often; one who doesnot look up, orreturn an answer;
who bites his lips; one who undergoes spontaneous changes,
whether mental, verbal, corporeal, or actual ; such a person,

" wlether under a charge or giving evidence, is esteemed

false*.”

2. “ One whoundergoes spontaneous changes or altera-
tions,” such as are not caused by fear or other passion;
“ whether mental, verbal, corporeal, or actual, is esteemed

Jalse ;” whether under a charge or giving evidence.

3. He then explains those cbangés particularly. “ Wikois
constantly shifting kis position :* who cannot remain in one
place. “ Who licks the corner of his lips:” who rubs the
tip of his tungue about the extremities of his lips. These
are actual changes.

4. “ Whose forehead sweats :” whose forehead is marked
with drops of perspiration. “ Whose countenance conti-
nually changes colour :” undergoes an alteration in colour

* Yijnyawalcys, cited in the Subodhini, and by Dipacalica, Aparaditya,
Mitramisra, Buambhatta, Vishwarapa.
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from dark to pale. These are corporeal changes. “ One
whose mouth dries up, and who faulters in his speech :”
who hesitates, and hardly articulates in his speech.  Who
contradicts himself often :” whose words are much at vari-
ance with each other. These are verbal changes. “ One
who does not look up, or refurn an answey :” one who does
not give a direct answer, and who on being looked at does
not look a man full in the face. This is a sign of a mental
change. “ One who bites his lips :” or who contorts them.
This also is a corporeal change*.

b. These are declared to establish merely a probability
of falsehood: not a certainty, from the difficulty of distin-
guishing between changes which have a cause, and those
which are spontaneous. Should any intelligent man be able
to explain the distinction, even this is not a cause of failure.
As people do not perf:orm funeral ceremonies on the appear-
ance of the probability of a person’s dying: so, in these in-
stances, although it should appear probable that a person
will be defeated, still it is not the proximate cause of defeat.

* The manner and deportment of witnesses is very commonly a prin-
cipal ground of assent to or dissent from their testimony, and is doubt«
less a very rational indication of the existence or want of sincerity.
That the disposition of the witness will have an influence on his man-
ner is undisputed ; the adequate observation of it is, however, a matter
requiring the most skilful and judicious discernment ; the detection
of affected plausibility, and the assistance of constitutional timidity, are
objects which respectively import, in an eminent degree, the adminis~
tration of justice. Appendix to Pothier, p. 256. And in a subsequent
place, a passage from Lavater cor nected with this subject having been
quoted, a citation from Halhed's Code of Gentoo Laws is given,descrip«
tive of symptoms similar to those mentioned in the text.
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6. Moreover: “ One who on his own authority decides u
doubtful cause, one who flies, and one who being summoned
stands mute, is to be cast and amerced*.” One who on his
own authority,without having recourse to proof: decides. by
duress or other means, a doubtful cause: one in which the
claim is denied by the debtor, shall be cast and fined. Being
sued after having confessed the claim, or after its being proved
against him, one who flies or absconds, and being sued and
summaoned by the king, one who stands mute in the assem-
bly, are also o be cast arnd amerced.

7. < Whether under a charge or giving evidence,is es-
teemed false.” From this text, it might be inferred that a
mere ascertainment of probable defeat was intended. The
word “ amerced” has been used to preclude that supposition.
The word “ cast” has been used to obviate the supposition,
that such person is only to be amerced, but that he does not
incur the forfeiture of his claim+.

SECTION 6.
Of Conflicting Claims.

1. When two claimants come into court, and %imulta-
neously prefer a claim: as if one person having obtained a
field by gift, and enjoyed it for some time, and then on an
emergency goes with Lis family to another part of the coun-

* Yajnyawalcya, cited in the Dipacalica and Subodhini, and by Piswa-
rapa, Balambhatta, Aparaditya, and Mitramisra.

4 In a former verse, chap. ii. Section 1, §§ 9, there was a provision
against the forfeiture of the claim in certain cases. The provision for
it here is introduced, to shew that such consequence follows in some
instances.
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try ; and another individual, having obtained the same field
by gift, and enjoyed it for some time, goes abroad, and after-
wards both of them returning, come into court simultane-
ously, each claiming the field : in such a case, which of them
is to proceed? In answer to that, it is stated:

2. “ Both having witnesses, the witnesses of the first
claimant are to be adduced. But the first claim being re-
jected, they will be those of the second clamaint*.” “ Both .”
Both clainants having witnesses, the witnesses of the first
claimant are to be examined. By fhe first claimant is meant,
not the man who makes the first claim, but the person who
claims the first giit and occupancy.

3. But if the adverse party should admit the assertion,
saying, that it is true, but that his adversary sold the field to
the king, who gave it to him, or that he had received it as a
gift from another, to whom it had been given by his adver-
sary, then from the incapacity of the first claimant to offer
proof, his claim being rejected, the witnesses of the second
claimant are to be examined. The witnesses of the person
who chims the second acquisition and occupancy are in
this case to be examined. This is the mostcorrect interpre-
tation.

4. 1t is wrong here to apply the rule, that in case of a
denial, the witnesses of the plaintiff, and in the case of a
plea of former judgment or special plea, the first claim

* Yijnyawaleya, cited by Viscarapa, Balambhatta, and Mitramisra,
and in the Subodhini, Dipacalica, Vivddatandava, Vyavahirachintimani,
and Smritisira.
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being rejected, the witnesses on the part of the defendant
must be examined.

Argumentin 6. That has been already declared in this,  The claimant
:'a’,ﬁ'v’ﬁifp‘iﬂiﬁ shall immediately reduce to writing the evidence of the thing
to be proved*,” and in the subsequent texts; and there

would be a repetition, if such were the meaning. The dis-

tinction has been clearly laid down by Ndreda in the follow -

ingtexts : “ In a denial, the plaintiff is to adduce the evidence :

in a special plea, the defendant: and in a plea of former

judgment, it is only necessary to produce the decree t.”

Having recited this text, he proceeds: “ Where there are

two claimants to one cause of action, and each has witnes-

ses, those of the prior claimant are to be examined}.” This

case being distinct from all others, has been provided for

specially.

SEcTION 7.
Of an Action attended by Wager §.

wﬁywbﬁ:ng 1. “If the claim be attended by wager, the losing party
;.::{:em e is to be compelled to pay a fine, his wager, and the thing
fine and wa-  claimed to the plaintiff 4].” If the claim or judicialﬁoceed—
' gle:i;nl:wm e ing be a wageﬁng one, or joined with a wager of stake,

* See Chapter ii. Section 3, verse 1.

+ Cited in the Vyavahdrachintémani, but Catydyana in the Smriti-
chandricd.

1 Cited inthe Vividatandava, Vyavahdrachintémani, and Smritisira.

§ This is not exactly the wager of English law ; being in fact no-
thing more than a simple bet on the part of the litigant using it,
that he obtains judgment on his side.

4 Yijnawaleya, cited in the Subodhini and Dipacalica, and by Apara=
ditya, Mitramisra, Balambhatta, and Viswarape.
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then the party who loses, or is cast in such wagering cause,
shall be compelled by the king to pay the fine specified,
and the wager made by himself, to the king, and to the
plaintifl’ the property forming the subject of the claim.

2. Where any person, influenced by vehemence, engages

‘Wager may
in the event of his being cast, to pay a hundred panas, and ::1‘;,? oue party

his adversary does not engage at all, there also the cause
may be proceeded on.

3. Should the event of that cause prove the wagering  1In which
party to be cast, he shall be made to discharge his wager, ?;.f‘;o':fiﬁ,'i’e“&i“
together witha fine. But should the other party be cast, he -
is only to pay the fine, but not the wager ; because the dis-
tinction has been observed of the wager made by the party

himself.

4. So, where one party wagers a hundred, and the other  Each party
. . . ] ible
fifty ; in the event of loss, each party is to discharge his E:P::ﬂl;v‘:g::.
own wager. From the condition expressed, “ If the claim

be a wagering one,” it follows that it may be without wager.
*

SECTION 8.
Special Rules of Proceeding.
1. “ The king shall investigate judicial proceedings in a _ Trial to be
bond fide manner, rejecting ambiguity (C’kala*); but should bond fide

* Fraud (C'hala), or perversion and misconstruction, is of three
sorts: 1lst, verbal misconstruing of what is ambiguous; 2d, pervert-
ing in a literal sense what is said in a metaphorical one ; 8d, genera«
lizing what is particular.—H. T. Colebrooke, on the Philosophy of
the Hindus, Trans. R. A. 8. vol. i. p. 117,
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the truth not be established according to judicial form,
failure ensues*.”

Partismust 2. Neglecting or casting aside ambiguity, or what may
be urged to de-

clare the real  have been stated unintentionally, the king shall investigate
fact. or try judicial proceedings in a bond fide manner, accord-
ing to the real circumstances of the case; and if the facts '
as they exist in reality be not established or proved accord-
ing to judicial form, failure ensues, or defeat is the conse-
quence. Therefore it is necessary to proceed according to

the real circumstances of the case.

gxyd :}:: e:;:ﬁfes 3. 1t becomes the judge and assessors to use all means,
gentle and other, te induce the parties to declare the truth ;
in which case a decision may be passed without having re-
course to witnesses or other evidence. But as it isimpossi-
ble in every case to decide agreeably to reality, a decision
must be made according to the witnesses or other evidence :
this is the alternative.

Twomethods 4. As has been declared: “Two methods have been
Zﬁ,‘:ﬁ;";ﬁﬁ’“m propounded, the one certain, the other uncertain. Certain,
certain. is where the real facts of the case are represented ; uncertain,

is where the facts are doubtfully statedt.” A proceeding

carried on in the certain mode is the primary one, but the

* Yéjnyawaleya, cited in the Subodhini and Dipacalica, Vishwarapa,
Ballambhatta, Aperaditya, Mitramisra.

T Ydinyawalcya, cited by Aparaditys, Balambhatta, and in the Fivie
datandava.
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uncertain mode is secondary, because a decision passed vn
the faith of written proof aud witnesses may he somctimes
correct and sometimes otherwise, for witnesses and other

evidence may be false.

5. “Should the truth notbe established according to ju-
dicial form, failure ensues.” An example is now given of
this latter part of the text. “ In a denial of more than one
writlen claim, if confuted in a part, he shall be made to pay
by the king the whole amount of the claim ; hut that which

has not heen represented should not be received®.”

6. Tna written allegation, comprising wore than one, or
several claims for gold, silver and cloths, for instance, should
the delendant deny or disallow the whole : if confuted, or
forced Lo an admmission by witnesses or other evidence in a
part of the claim, the gold, for instance, the King shall cause
him to make good to the plaintill’ the whole, comprising the
silver and the other articles specified. But “ that which
has not been represented should not be received :» that thing
which has not been mentioned at the time of making the
first representation must not be received; as if the plaintiff
should assert that he had forgotien a certain article, his as-
sertion must not be received or attended to by the king.

7. This is not merely an express precept; because the
defendant is proved to have been false in one instance, and
therefore it is presumable that he is false in another ; and be-

* Yajnyawalcya, cited by Balamihatte, Viswarapa, Mitramsisra,
Apuraditye, and Sulupani.
BB

185

Proof of &
part, when the
whole claim is
denied, is proof
of the whole.

Explanation.

Rule nos
merely express,
but deducible
from reasona
ing,



186

A decision
founded on ine«
ference heing
erroneons, no
blame u.taches.

Erroncous
SUPPOSILON MO~
ticed.

Text of Cal.
yiyana has a
special means
ing.

Towhich the

ahove rule does
not apply.

Mitacshara.

cause the plaintiff is proved to huve been (rue in one in-
stance, and therefore it is presumable that he is true in ano-
ther. The text of the contemplative sage is thus associat-
ed with the result of inference, or in other words, pro-
bability. .

8. A decision being passed according {o reasoning and
express law, should if not be conformable to the real merits
of the case. the judivial officers are not blameable. as Gonta-
me has declared : “ Inference is the mode of discovering
the truth : relying on that, therefore, Iet a conclusion be formed.
He then procecds to declare, « that the hing and bis officers

are exoncrated from blune” [in such cases*.]

9. This rule respecting a person who has been confuted

in part, must notbe interpreted simply to imply the rejection

of the defendant’s statement ; because it expressly declares,
that the king shall cause a person who is confuted in part to

make good the whole.

10. Catyayana says: “ In an action comprising many
claiws, the creditor shall recover that property only to which
he can establish his claim by witvesses or other-evidence+.”
This text relates to the disc'harge, by the son or other heirs,
of debts contracted by the father or ancestor.

11. In thisinstance, if several claims be preferred against
a son or otber heir, and he plead ignorance, heis not a deny-

ing party; and if confuted in part, he does not incur the impu-

* Cited in the Fivddatandava,

+ Ibid. Aud in the Fyavaldrachintamani and Pividirnavasetu.
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tation of falsehood. Hence, the text concerning a denial in
the case of several written claims, docs not here apply, from
the absence of denial, and the consequent absence of the

required inference.

12.  Therefore the latter text of Catydyana must be con-
sidered generally operative in a plea of ignorance, exclusive
of the pagticular ordinance concerning a denial.

13.  “ Inall actions for debt, and other actions, approach-
ing to certainty®, if more or less be proved, the claim is not
fully cstablished+.” This is declared by Catydyana : which
means, that a part only of the claim, or more than the claim
being proved, by testimony or other means, the whole is not
thereby established. Should this text be adduced in opposi-
tion, and should it be argued, that the proof of one part
of the claim caunot in any case establish that part which is
not proved, the answer is, that although the meaning of the
text is, that by reason of the necessity of proving the whole
claim, the proof of a part or of more by the witnesses ad-
duced does not establish the whole which is to be proved,
still from the use of the terms “ not fully established,” the
mceaning is, that a doubt remains, and that recourse must
be bad to other proof. This also is warranted by the text,

“rejecting ambiguity 7.

* i Sthirapryeshoo, approaching to certainty.” Proof in a case of
seduction or the like is dependant on evidence, &e. resting on tokens
or other weak grounds; therefore, in such cases there is uncertainty.
But in cases of debt and the like, the prouf depending on evidence
resting on strong grounds, these cases are approaching to certainty.
Subhodhini.

+ Cited in the Firamitrodaya, Smritichandricd, and Vicidatandara.

+ Section 2, §§ 1.
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14. But in criminal prosecutions, if part of the charge be
proved by witnesses adduced to establish the whole charge,
in this case the whole charge is proved, because this-alone is
sufficient proof in such prosecutions, as appears from the fol-
lowing text of Catydyana : “In cases of adultery ond theft,
the whole charge is proved, should the witnesses adduced
depose to the truth of any part of it*.”

]

15. But [should it be objected], that « In a denial of more
than one written claim,” &ec. is one sacred text, and “ In an
action comprising many claims,” &ec. is another sacred text ;
—~that here no authority can attach to either, from their op-
position to each other, and their being mutually conflicting ;
and that they cannot be reconciled by applying them to differ-
ent subjects ;—it is answeyed, that “ when two sacred texts
oppose each other, that which is most applicable has most
weightt.” Where two sacred texts contradict cach other, the
contradiction mnst be rejected by referring them severally; and
that which is applicable, by general or particular inference or
otherwise, has most weight or authority.  Should it be asked
how this applicability is to be made apparent ; it is answered,
by experience, by ancient experience, showing the relation

hetween cause and effect §.

* Cited in the Firamitrodaya, Smritichandricd, and Vivadirnavasetu.

1 Yijnyawaleya, quoted by Sulapani, Balamhhatia, &c.

3 Ootsurgapubadade, lukshuna,by general or particular inference.” The
exceptionsupersedes the generalrule ; and thisis the method of constru-
ing the universal and special rules :  or otherwise,” applicable or not
s0; by reason of its heing appropriate or the reverse to the subject matter.
Subodhini.

§ In logic, Anwaye and I'yatircka : the firstis the relation of events,
of which whenever one oceurs, the other also occurs ; the second is the
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16. Moreover,in the instance in question, it is proper to
apply the rules severally, and in all instances, it is optional
to refer rules according to their applicability to particular

cascs.

17. A special exception is propounded to the general
rule respecting conflicting authorities: “ It is a fixed rule,
that the #acred code is of greater anthority than the rule of
ethics*.” Ethica_l codes, such as those compiled by Usana-
sa and others, indeed, having been already excluded by the
text “ conformably to the sacred code of laws,” it follows
that the ethicalrules here meant are those which treat of the
duly of kings, and are included in the sacred code. Where
the sacred and ethical codes are ai variance, the former is
more aathoritative than the latter : this is the established

rule or definition.

18. Although there is no essential discrepancy between
the sacred and ethical codes, owing to their conjoint opera-
tion; yet, from the superiority of the subject'of religious duty,
and the inferiorityof the moral code, the sacred codeis of grea-
ter authority : this is the meaning. The superiorily of spiri-
tual watters has been exhibited in the commencement of
the work}. Therefore, when the sacred aud ethical codes
oppose each other, the latter must give way, and it is not op-

tional to refer them severally.

connexion of circumstances, of which when one oceurs not, the other
also does not occur. Note to Dig. vol i. p. 9.

* Yijnyawalcya, quoted by Swilapani, Balambhatta, &c.
T Chap. 1.p. 1. §§ 2.

1 Inthe first chapter of religious duties and ceremonies.
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19. What is the example ? “ A man may unhesitatingly
kill a spiritnal teacher, or a child, or an old man, or a learn-
ed priest, coming with an hostile intent*.” There is no
guilt at all imputable to the slayer of a personcoming with an
hostile intent, whether overt or concealed ; for wrath meets
wrath+.” *“ Let a man in battle strive to destroy a person
coming with an hostile intent, even thengh he may have stu-
died the whole Vedanta : by such an act he does not becowe
the murderer of a Bralunin}.” These are specimens of mo-
ral rules. ©Having slain a Brahmin unwittingly. such is
the prescribed expiation ; but there is no expiation permit-
ted to one who wilfully kills a Brahmin§.” These and
others arc texts of the saered code. But these extracts
should not be quoted as conflicting instances of the sacred
and cthical codes, where the former should be Leld to prevail

over the latter.

20. For as these two do not apply to the same subject,
there is no opposition, and consequently no room to assign
relative supeviority.  * A man may unhesitatingly killa spi-
ritual teacher, or a child, or an old man.” &c.  These and
the other texts have been merely recited in corroboration of
the following tests, commencing, “ A Brahmin may take up
arms in defence of religion.”  “ In seli-defence, and in de-

fence of sacrilicial apparatus. in war, and in guarding Brah-

® Menuw and Vishonu in the TIivdddrnarasetu ; but uncertain in the
Viramitrodaya. ;

+ Uncertain in the Firamitroduya ; but Cullucabhatta says, it is the
text of Meut.

1 Catydyana in the Vividirnavasetu, Veeramitrodaya.
§ Menu, cited by Cullucabhatta, §e.
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mins or women, one who lawfully kills another is not culpa-
ble*.” In defence of oneself, in defence of sacrificial appa-
rutus, or articles requisite to the performance of sacrificial
ceremonies, in battle, one who slays another law(ully with
sharp weapons, who slays a person coming with an hostile in-

tent against women or Brahmins, is not punishable.

21. A person may slay a spiritual teacher or others whose
persons are exceeding sacred, if they come with an hostile

wmtent. A fortiori others. From the occurrence of the

-

word “ o7,” in the preceding text, and the word “ even” in

a former one prefixed to * though he may have studied the
whole Vedanta,” it is not intended positively to assert that
spiritual teachers and the like way be slaint. This meaning
also may be gathered from the text of Soomuitoo. “ There
is no crime in killing any one coming with a hostile intent,
excepf a cow aud a Brahmin;” and (rom the text of Menu ;
“ A man must not slay a spiritual teacher, an expounder of
science, a father or mother, Bralmius, or cows ; all these are

sacred J.

* Menu, cited by Cullucablatta, &e.

t+ The whole of this disquisition is rather obscure. The meaning
seems to be this. It was declared that where the provisions of the sa-
ered and ethical codes oppose each other, those of the former are to be
adopted to the exclusion of the latter ; but it is the ohject of the author
to prove that,in the instances cited, although there is an apparent varis
ance, they are really not inconsistent ; that they may both stand, if not
construed literally ; that the provisions of the ethical code, in these in~
stances, should be considered in an hyperbolical sense,and that the autho«
rity to slay wilfully, a Brahmin coming with an hostile intent, is not
meant to be taken in its literal sense, but is used as an argument, &
Jortiori, to prove the permission- of slaying other hostile aggressors.

T Menu, cited by Cullucabhatta &e.
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22. The text, by applyiug it to the prohibition of slaying
spiritual teachers, and thelike, coming with an hostile intent,
is rendered pertinent, but not otherwise, as the prohibition
to destroy is conveyed generally in the Shasters: ¢ There
is no crime in killing any one coming with an hostile intent,”
&e. This text also relates to other than Brahwmins and the
like.

23. For, “ an incendiary, one who administers poison,
one aftacking with a murderous weapon, a robber, one who
usurps the land, and one who carries off the wife of another,
these six are denominated hostile aggressors*.”  One intent
on destroying by sword, poison, or fire, one who has lifted
up his hand in imprecation, one who destroys by means of
incantationst, a spy upon the king, an adulterer, asecker out
of blemishes; these and others of the like description are to
be considered hostile aggressors. Such is the general defini-

tion of an hostile aggressor.

24. But Brahmins and the like, being hostile aggressors,
may be opposed by a person not ineditating their destruction,
but for the sake of his own preservation. Should they be
destroyed unintentionally, a slight expiation must be per-
formed, but the king does notl award any punishment. This,
then, being the conclusion, it becomes necesssary to adduce

another text as the examnple [of opposition between the sacred

and ethical codes.]

¥ Cited in the Firamitrodaya, Vivadarnavasetu, Dipucalica.

1+ The original has it ¢“ by means of the Athurvaveda.” The Athur-
vaveda, as is well known, contains many forms of imprecation for the
destruction of enemies, Ward on the Hindus, vol. i. p. 288.
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25. It is now declared: “ The acquisition of a friend is
more desirable than the acquisition of gold and land. There-
fore a man must strenuously endeavour to obtain that*.”
This is a rule of ethics. But the sacred code declares, that
“ the king, divested of anger and avarice,” &c+. In these
two instances there exists some contradiction : for instance,
in a regular judicial proceeding, the acquisition of a friend
would be accomplished by prejudging the success of one
party ; but this would not be conformable to the sacred code,
in conformity to which, the success of either party not being
prejudged, the acquisition of a friend will be defeated.

26. Here then the sacred code is more authoritative
than the ethical code; and Apastamba has propounded a
heavy penance, where ethical and sacred rules interfere with
each other, for the person who inclines to the ethical. The
penance endures twelve years.

* Uncertain in the Viramitrodaya.
+ Chap. i. Sec. 1. §§ 2.
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CHAPTER III.

OF THE GENERAL NATURE OF
EVIDENCE.

et DI

SecTION 1.

1. Tt has been said : “ The claimant shall immediately

reduce to writing the evidence of the thing to be proved ;”

but in anucipation of the question, what is the nature of
that evidence ?—

2. * Evidence is said to consist of written proof, posses-

sion, and witnesses. In the absence of all these, one of the
divine tests is prescribed*.”

3. Evidence is that by which a matter is established or
decided. This is two-fold, human and divine : human evi-

dence is three-fold, writings, possession, and witnesses. Such

is 1the opinion of eminent sages. Writings are of two sorts,

official and private. The official sort has already been definedt;

* Yajnyawalcya, cited in the Veeramitrodaya, Vyavahardchintimani,
Vivédatandava, Vyavahdr "ha.

J

1 In the first cbapter, treating of religious duties and ceremonies, by
the following texts of Ydjnyawaleya :~— Let u king, having given land
or assigned a corrody, cause his gift to be written for the information
of good princes who will sueceed him.” ¢ Either on prepared silk, or

on a plate of copper, sealed with his o'vn signet. Having described his
ancestors and himself.”— Subodhini.
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.

the private will be treated of hereafter. Possession implies
enjoyment. Witnesses will be treated of hereafter.

4. Should it be admitted, that writings and witnesses,
irom their being expressed by language, and from their being
comprehended in sound*, may be evidence, but at the same
time contended, that possession cannot be evidence, [from
the absence of this capacity,] it is answered, that possession
is proof, when joined to certain qualities : because purchase
or other proximate cause of proprietary right may be inferred
from conformity+, or deduced from presumption } ; and there-
fore possession is proof, either by inference, or by reason of

its not having any independent existence.

5. In default of writings and the other two descriptions
of evidence, a divine test, the nature and distinctions of

which will be treated of hereafter, is propounded as another

* To the duc understanding of this, it is necessary to explain, that
according to the Mimdinsa philosophy, there are three modes of proof :
Prutyukshu, or the evidence of the senses ; Unnoomanu, or the evidence
from inference ; and Shubdu, or the evidence from sound.

+ Avyubhicharu, or conformity, is a term of logic.  In Hetwabhasa,
there are five divisions, viz. Suvyubhicharu, Viroodhu, Sutprutipukshu,
Uviddhee, and Vudhu. The assignment of a plausible, though faise rea«
son to establish a proposition, is called Hetwabhase. Agreement as well
a8 disagreement in loculity between the cause and the effect, is Suvyu-
bhichurw.” Ward, vol. i. p. 409,

% Arthapati. This is a mode of reasoning peculiar to the Mimdnsa
school of philosophy. Mr. Colebrooke on the Philosophy of the Hin-
dus, observes : * Presumption, Arthapati, is deduction of a matter from
that which could not clse be. 1t is the assumption of a thing not itself
perceived, but necessarily implied by another which is seen, heard, or
proved.”—Truns. R, A. 8. p. 445.
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species of evidence to be resorted to, with due atte-tion to
tribe, place, and time. This fact is ascertained from the
text above cited : “ In the absence of all these, a divine test
is prescribed® :” and also from the nature of a divine test,
and of its proof having been declared in the scripturest.

6. But when two claimants come simultaneously into
court, the one relying on human evidence, the other on a
divine test, he who relies on hnman cvidence is to be first
heard, as appears from the test of Calydyana : “ When one
adduces human evidence, and the other appeals to a divine
test. the king will in this instance proceed to examine the
buman evidence, and will not have recourse to the divine

testy.”

"

7. Moreover, where there is human evidence to establish
the principal part of a claim, there also recourse must notbe
had to a divine test : as in the case of a denial of a claim
for a debt of one hundred pieces of silver borrowed, with
interest, should there be wilnesses to prove the delivery, but
not the amount of it, or the rate of the interest specified, and
the claimaut should ofler to prove these facts by a divine
test, here also, conformably to the rule,  In a denial of more
than one written claim,” &c. a divine test cannot be had
recourse to, for the purpose of establishing either the amount
of the debt, or the specified interest.

* See supra, §. 2.

+ Having been declared in the scriptures. Where there is any
visible proof, it is improper to have recourse to that which is unseen :
and as the nature of the divine test as proof, is contained only in the
scriptures, and it is not palpable to the understanding of the world, so

long as there is visil.le proof, invisible evidence should not be resorted
to.—Subodhini.

1 Cited in the Veeramitrodaya, Vya-ahirachintémani, Vividatandava,
Smritichandricd, Vyavahdramadhava, but Nirede in the Smritichintu=
mani and Vyavehiramayac'ha.
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8. This has been declared by Catydyana : © Where
buman evidence is applicable to even only one part of the
case, that is to be received in preference. and recourse must

not be had to the evidence of those willing to establish the
whole case by divine test*.”

9. But if there be any text ordaining that a divine test
must be resorted to in the trial of secret offences, still that
applies only to cases where there is no human evidence: and
although Ndreda has propounded the following rule, « In
the case of an aggression committed in a desart, in an uninha-
bited place, at night, or in the interior of a dwelling, and
in the case of adenial of a deposit, divine test must beresort-
ed tot,” this also is applicable only in default of human evi-
dence. This is the general fixed rule: an exception to it will
subsequently be shown.

10. “ In the investigation of aggressions, or assault and
abuse, and in all cases attended with violence committed long
ago, the witnesses must be subjected to a divine test}.”

11. Next are propounded certain rules regarding writ-
ings and other evidence. “ The proof of established custom,
among assemblies of townsmen (puga), companies of traders
(sreni), or conventions of different trades (gunna), depends
on documentary evidence. There neither divine test nor
witnesses are available§.”

* Cited in the Veeramitrodaya, Vyavahdramayic’ha, Vividatandava,
Smritichandrics.

1 Cited in the Fivddatandava, Veeramitrodaya.

1 Vriluspati, cited in the Vivddatandava, but Calydyang in the Veeras
mitrodaya, Smritichandricd, Vyavahdrachintimani.

§ lbid.
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12. “ So also ina case relating to theright of a pathway
or road, and in a case of a watercourse, possession affords
the weightiest proof. There neither divine test nor wit-
nesses are available*.”

12. “ Incases relating tothe payment or nonpayment of
wages being between master and servant, o the nonpayment
for an article purchased, or when a dispute arises concerning
wagers laid at dice, or with sporting animals ; in all these
cases the evidence of witnesses must be resorted to, and re-

course must not be had to a divine testor to writings+.”

SEcTION 2.
Of Relative Priority.

1. Tn answer to the question proposed, To which of
the two acts will the greater weight attach, when each party
adduces evidence undistinguishable in point of preference,
the one asserting a prior, and the other a posterior claim ? it
is declared, “ In all other matter, the latest act shall pre-

.

vailt.”

2. “In suits for property generally :” in actions for debt,
&ec. “ The posterior act :” that which is last done, or the later
transaction. The posterior act being established, he who
asserts it succeeds ; and even though the prior act should be
established, the assertor on that ground loses his claim.

3. Thus, if one party proves a loan by its delivery, and
the other pleads that he owes nothing on account of repay-
ment, here, in these two acts of delivery and repayment,
both being established by evidence, the repayment is of the

* Catydyana, cited in the Veeromitrodaya, Vyavahdréchintémani, and
Smritichandricd ; but Vrikaspati in the Vivddatandava.

+ Ibid.

¥ Ydjnyawalcya, cited in the Vivddabhangdrnava, Vivédérnavasetu,
and Dayatatwa.
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greater weight, and the party who pleads the repayment
obtains judgment.

4. So also, if a person having borrowed one hundred
pieces of money at one per cent. should at a subsequent
period agree to pay three per cent., and there being evidence
to both engagements, that for three per cent. is of the greater
weight ; from its having occurred at a posterior date, and
because, it would be inconsistent with the existence of the
first. It has moreover heen declared, * A posterior act not

superseding a prior one, has no existence.”

b.  An exception to this rule has heen propounded: “ But
in the case of a pledge, a gift, or a sale, the prior contract
has the greatest force®.” In the three instances of mort-
gage, &c. the prior act is the more valid: as if a person
having mortgaged a piece of land to one person for a valu-
able consideration, should subsequently mortgage the same
piece of land to another for a valuable consideration, the right
will be with the first mortgagee, and not with the second.
So also in the cases of gift and sale.

6. It should not be contended, that as what has been
mortgaged to one person cannot be mortgaged to another,
on account of the right of the original owner having been
divested, and that as the gift or sale of things already given
ond sold is impracticable, therefore this rule is impertinent ;
because it is here intended to declare the prior act to be
more valid in cases where a person, through delusion or ava-
rice, makes a second mortgage, &c. where he has no right
to do so. This rule, therefore, being pertinent, should not
be impugned.

* Yijnyawalcya, cited in the Vivddabhangdrnava, Ddyatatwa, Vivida-
tandava, but Menu in the Fyavahdrachintémani.




Effect of Possession.

SECTION 3.
Of the Effect of Possession.

1. Previously to shewing how possession is evidence,
when coupled with certain qualities, he declares another
effect of possession. “ He who sees his land possessed by a
stranger for twenty years, or his personal estate for ten years,
without asserting his own right, loses his property in them*.”

‘2. “ By another:” by a stranger. “ Observes his land
or moveable property enjoyed by another without interfer-
ing :” does not prevent that other from enjoying it by a
declaration that it is his own property : such twenty years
enjoyment, that is to say, twenty years uninterrupted pos-
session, will be the means of causing loss ; and in the case of
moveable property, such as elephants and horses, in ten years.

3. But [it may be objected,] that this is inconsistent, as
non-interruption cannot destroy proprietary right, non-inter-
ruption not having been recognized, either in practice or
theory, like gift or sale, to cause a cessation of right, and
that, therefore, proprietary right does not accruc from
twenty years possession, and that posscssion, being merely
evidence of right, cannot create the thing to be proved; and
moreover, that it is not included among the causes of pro-
prietary right, such as inheritance, &ec. as detailed in the
following text:  An owner is by inheritance, purchase, par-
tition, seizure, or finding. Acceptance is, for a Bralumin,
an additional mode; conquest for a Cshetrya ; gain for a

Vaisya or Sudrat.” These eight Goutama has declared to

* Ydjuyawaicya, cited in the Vivddatandava, Smritichandricd, Vyava-
hiramayac’ha, Smritisira, Vividabhangérnava.
+ Vividatandava,

b
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be causes of right, but he has not enumerated possession.
Therefore it is not right to affirm that twenty years posses-
sion is a mode of creating proprietary right; and as the
causes of inferring right are facts of worldly concern, it is
incorrect to infer them solely from a passage of scripture.
This point will be amply discussed in the chapter treating of
inheritance, but the text of Goutama is merely preceptive®.

Additional 4. Moreover, “ He who enjoys without a title, even for
reasons for the . .
ohjection. many hundred years, the ruler of the earth should inflict on

that sinner the punishment of a thief.” To assert, therefore,
that simple possession confers a right of property, would be
making an assertion contrary to this text : and it should not
be contended, that this last text, “ He who cnjoys without a
title,” &ec. relates o concealed possession, und the first,
namely, “ He who sces his land possessed by a stranger for
twenty years,” &ec.(§ 1.) refers to open possession, because
the text, “ He who enjoys without title,” &c. has been pro-
pounded in both without distinction. Catydyana has pro-
pounded the same rule : “ In the possession of catile, male
or female slaves, &ec. there is no validity either for the.
[unlawful] taker or his son. This is the established rule} :”
and besides, loss cannotl accrue from open possession, be-
cause it is not a cause of loss.
Argument b. Tt must not be supposed, that the éxception in favour
continued: of the greater validity of a prior act with regard to mortgage,
gift, and sale, iy intended to imply the greater validity of

* In othor words. it merely enjoins the duties of the several tribes,
and furnishes no proof that the modes of acquiring property are to be
ascertained solely by reference to scriptural authority.

+ Nireda, cited in the Fividatandeva, Smritichandricd, Vyavahdra-
may:i cha.

b Vivddachandricd, Vividatundava, Vyavahdramayi’ cha.
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the posterior act in a case of this description, provided that
in this instance of landed property there have been twenty,
and in that of personal property ten years possession, be-
cause in such acts (mortgages and the like), no subsequent
transactions can really take effect. A person is entitled to
mortgage, give, or sell his own property, but he lias no pro-
prietary right over things already mortgaged, given, or sold.
A penalty is propounded for the gift and acceptance of a
thing, where there is no ownership. “ He who receives a thing
which ought not to be given, and he who bestows it, both
these are to be punished as thieves, and amerced in the high-
est penalty*.” If this verse were intended as an excepiion
to the general rule in the three cases of mortgages, &ec.
then the exception propounded in a subsequent text begin-
ning, “ Except property connected with pledges, bounda-
ries,” &ct. would be irrevelant. Hence it follows, that no
loss can accrue on landed or other property.

6. Nor istheremedylost. By Néreda, a loss of remedy
has been mentioned arising from privation (abkava) of
cause of neglect, not from privation of the property. ¢ The
suit does not prosper after tlie expiration of the limited period, .
of a person practising indifference, and remaining silent?.”
So also bas Menu : “ If he be neither an idiot nor an in-
fant under the full age of fifteen years, and if the chattel be
adversely possessed in a place where he may see it, his
property in it is extinct by law, and the adverse possessor

* See §§ 13.
+ Vividutandava, Veeramitrodaya.

1 Nireda, cited in the Vividatandava, and in some copies of the Mi-
tacshard.
DD 2
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shall keep it*.” The injury to the remedy is here intended,
and not to the property. It happens when the posses-
sor replies with this plea : “ The plaintiff is neither an idiot,
nor a boy, nor a minor. In his presence I enjoyed the
property for twenty years without interruption. Had T un-
justly got possession of the property, why did he remai.n
passive all the time ? To the truth of this assertion I have
many witnesscs.” In this instance the plaintiff will be una.-
ble to rejoin, but the suit of one not able to rejoin may
be proceeded on, as appears from the text, “ The king shall
investigate judicial proceedings in a boxd fide manner, re-
jecting ambiguity,” &c+. This is the correct interpretation.

7. It must not be supposed, that as neither the loss of
the right nor of the remedy ensues, the text above quoted
merely intends an injunction not to remain passive, asaper-
son looking on and not interfering, might be in danger of
losing his remedy ; for had it been merely intended to con-
vey an injunction against remaining passive, it would have
been idle to define a period of twenty years, inasmuch as
there is no reason to apprehend loss accruing on simple pos-
session for any period within the memory of man. Ifit
should be asserted, that the definite period of twenty years
has been used to obviate any objéction to the title deed of
that time, according to the text of Catydyana : “ He who
by virtue of any title deed enjoys the property of a competent
person for twenty years, the title deed is incontrovertible
after that period}:” that also is denied, as the capacity

* Monu, 8. § 147, cited in the Smritichandricd, Vividatandava.
+ Yéjnyawalcya, cited in the Smritichandrics.
4 Vyavahdramédhave, Vividatandava.
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of obviating objections to title deeds does not apply even to
cases of mortgages, boundaries, and the like, and as such
[general construction] would nullify the exception of such
cases, as declared in the following texts of Catydyana :—
“ The ascertained enjoyment of a mortgage for twenty
years in virtue of a title deed must be upheld, if such title
deed is unexceptionable. After the decision of a houndary
dispute, a document defining the boundaries must be grant-
ed. Any errors which that contains must be excepted to in
the course of twenty yearst;” and the same rule applies to

ten years possession of personal property.

8. The meauing of the text must therefore be declared
in a differeni manner, which is now done. The loss of the
profits accruing from the real and personal property is here
intended, not the loss of the remedy or of the right; so
that the meaning is,that although the rightful owner regains
his field after twenty years uninterrupted possession by
anotler, yet he loses the intermediate profits. This inter-
pretation is conformable to the express words of the text,
and is inferrible from the fault of the owner in remaining
passive,

9. Butif the possession had beenin his absence, he regains
the profits also, as appears from the condition “ Aim who ob-
serves ;” and if the possession bad fallen under his observation,
but heen contested, as appears from the condition “ withous
interfering:” so also, if the possession had been observed
and not coutested, but the term of twenty years had not
expired, as appears from the word “ fwenty.”

* Vyavakdramidhave, Vivddatandava.

206

posed and re-
jected.

Right inter.
pretation of
text propound-
ed. Loss of
profits 1ntend.
ed.

Possession
must he for
twenty years
observed, and
uninterrupted.



206

Where the
profits are
forthcoming,
they are to be
restored.

Punishment
may be inflic-
ted on the un-
lawful posses-
sor, even after
twenty years.

. Recapitula.
tion.

Mitacshara.

10. It is true, that it may be considered improper to pro-
pound a loss of the accruing profits, because the right to
them also exists ; but this can only apply where the profits
remain essentially in statu quo: as for instance, in the case
of betel-nut and bread-fruit plantations, if the fruit be forth-
coming as well as the trees which yielded it. But where,
from the consumption of the produce, there is an essential
destruction of the profits, there the right to it also is des-
troyed*.

11. “ He who enjoys without right for many bundred
years, the rulers of the earth should inflict on that sinner the
punishment of a thief+.” From this text it may be inferred,
that, as is the case in cases of theft, the estimated amount of
the property (unduly appropriated) should be restored, were
it not for the rule declaring loss after twenty years, which
is an exception to that text. But even after twenty years,
punishment is to be inflicted from the possession being un-
lawful, and because there is no exception to this part of the
text,

12. Hence it is established, that from the fault of the
owner consisting in his neglect, and from the express words

* This would seem to proceed on the apparently unjust principle of
the civil law, which mukes a distinction between the borrower for use,
and the borrower for consumption, renderifig the latter liable in a case
where the former is not ; by the rule that obligatio extinguitur rei debi-
te interitu.” But the Hindu legislator regards the ordinance rather
as arule of positive law, than as the dictate of unfettered equity ; for he
proceeds to state, that the estimated value should be restored were it
not for the positive exception, which must be reconciled, so that it may
not be superfluous. .

+ Vide supra, § 4
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of the text, after the expiration of twenty years he cannot
recover the produce consumed; and the same rule applies to
personal property enjoyed for ten years.

13.  An exception to this rule is now propounded : “ Ex-
cept property (connected with) pledges, boundaries, deposits,
and of idiots and minors, and except deposits, and the pro-
perty of kings, women, and learned students*.”

14. “ A pledge, and a boundary, and a sealed deposit.”
These being joined form the plural, pledges, boundaries, and
sealed deposits. “ An idiot, and a minor.” These terms
being compounded form the dual number, idiots and minors:
the property of these two, the property of idiots and minors :
pledges, boundaries, sealed deposits, and the property .of
idiots and minors, except these descriptions of property,
that is, pledges, boundaries, deposits, and the property of
idiots and minorst. A deposit is that which is committed
to the care of another, with a description} of its quality or
quantity, as has been declared by Néreda : “« When a man
bails any of his effects to another, in whom he has confi-
dence, and from whom he has no doubt of receiving his pro-

* Vivadatandava, Veeramitrodaya.

+ The disquisition here introduced is connected with grammatical
principles, and the rules on which compounds are formed ; but there
seems to be no occasion for entering minutely into the subject in this
place. .

1 This also is the reading of the Veeramitrodaya ; but according to
the Subodhini, the reading should be Aprudurshanena, < without a de-
scription ;” as in the opinion of Visweshwara, where there is confidence,
the precaution of counting and describing is needless. But the other
reading of the text is most approved. .
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perty again, it is a deposit, which the wise call Nicskepa: a
deposit under seal is called Upaniddhi*.”

15. In mortgages of land for twenty, and in pledges of
personal property for ten years, no loss of profit accrues to
oue who observes the possession, and does not interfere,
from the absence of any fault on the part of such person;
because in these instances there is a competent reason for
neglect, inasmuch as in the case of mortgage, the very pur-
pose of its being made is to confer possession, and therefore
the blame of neglect does not attach.

16. In the case of boundaries, from their being easily
ascertainable by ancient landmarks. of chaff, ashes, or other
articles, neglect may be permitted; and neglect may be al-
lowed in the case of sealed and specified deposits, because
there is a legal prohibition against the enjoyment of them,
and if this prohibition be infringed, the profits must be res-
tored with interest.

17. In the case of idiots and minors, neglect is excusa-
ble on account of their idiotism and minority, and in the
case of a king, from the pressure of his multifarious occupa-
fions; in the case of women, from their ignorance and inex-
perience ; and in the case of learned students, neglect is
permitted {rom their being continually engaged in the duties
of study and instruction, and learned’ disquisitions.

18. Hence it follows, that as in the case of pledges and
the rest, as there is a method of accounting for neglect as to
possession falling under observation, it can never be the cause
of the loss of profits.

* Fyavahdramaync'ha, Veeramitrodaya, Vivédérnavasetu.
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SECTION 4.
Digression concerning Fines and other Penalties.

1. He next propounds the particular penalties in pledges
and other cases. “The king shall cause the usurper of pled-
ges, &ec. to restore the property to the rightful owner, and
to pay a fine equivalent to the value of that property, or cor-
respondent to his ability*.” In the case of mortgages and the
rest, down to the case of the property of learned students,
he who by virtue of long possession usurps, should be made
to restore the property to the rightful owner. This is
merely a repetition of a former text, and the rule respecting
the payment of a fine equivalent to the value of property
usurped, is a positive injunction.

2. Where, in the case of usurping lands, houses, &ec.
an equivalent fine may not be possible, reference must be
made to the penalty hereafter propounded for a removal of
landmarks and invasion of boundaries. If on account of
the great wealth of the usurper, lis arrogance would not be
subdued by the payment of an equivalent fine, he must be
amerced according to his ability. He must be made to pay
so much as is sufficient to subdue his arrogance. It has
been declared, that a fine.is levied for the purpose of correc-
tion, and by that the arrogant must be subdued.” Hence it
would appear, that the#purpose of afine is entirely penal.
But where the offender has not property equivalent to that
usurped, he must be amerced in such manner as may sub-
ject him to distress.

* Yijnyawalcya, cited in the Vividatandava.
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]wli’:g?::zd o 3. Where a person is an absolute pauper, corrections
an ofiending  must be accomplished by means of reprimand, corporal punish-
ppet: ment, &c. So says Menu : “First, let him punish by gen-

tle admonition; afterwards, by harsh reproof; thirdly, by

deprivation of property ; after that, by corporal pain*.”

Corporal pu- 4.  Corporal punishment, or that which is inflicted on the
nishment is

:‘t"‘v::«:‘::;“a‘l:‘in_ person, is declared to be ten-fold, and to apply to all but

fll;jtlmn(;xu Bralmins, as Menu has declared : “ Menw, son of the self-
existent, has declared ten places of punishment for the three
lower tribes, but the person of a Brahmin is inviolable. The
parts of generation, the belly, the tongue, the two hands,
and fifthly the two feet; the eye, the nose, both ears, the
property, and (other parts of) the body+.” It should be ob-
served, that punishment is to be inflicted on the offending
member. -

of?:l':«;:hr:l:dn? B6. The other methods are, an imposition of labour or a
commitment to prison, as has been propounded by Cat-
yayana: “ A person proved to be a pauper should be com-
pelled towork at his proper occupation, and if unable, should,
with the exception of Brahmins, be committed to prison}.”

»

Special n- 6. A Brahmin, being destitute of property, should suffer

nishment for a

.Ia;.lim,uen; dismission from office, &c. as Goutama has propounded :
rahmin bang . . voae e .
b pauger. % Should he be a delinquent, the punishment of dismission

from office, of reprimand, of banishment, and of branding,

¥ Menu, 8. 129 ; but Gautama, cited in the Vividatandava.

+ Menu, 8. §§ 124 and 125, cited in the Vividatandava.
1 Vividatandava.
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should be had recourse to*.” So also Ndreda has said : “Cor-
poral punishment, deprivation of property, banishment, and
branding, are the stated punishments. Mutilation is pro-
pounded as the punishment for capital offences. These are
declared to be the general punishmentst.” Having premised
this, he proceeds: “ All these apply to a Brahmin, except
the corporal punishment. A Brahmin must not be corpo-
rally punished}.”

7. The punishment of ignomiﬁious tonsure may be had
recourse to, of banishment from the city, of setting a dis-
graceful mark on the forehead, and of exposing him on an ass.

8. Particular rules have been specified for branding.
“ For detilement of his spiritual teacher’s bed, the mark of a
vulva ; for drinking spirituous liquors, the mark of a wine-
flagon ; for theft, the foot of a dog; for the murder of a
Brahmin, the figure of a headless man§.” )

9. But the text of Apastamba, directing that a Brahmin
should be deprived of vision, must be interpreted to signify,
that at the time of banishment from the city, a cloth should
be bound ronund his eyes, and not that his eyes should be
extracted, because such an interpretation would be in con-
tradiction to the text of Menu and Goutama: “But a Brah-
min let him only banisk|.” The person of a Brahmin is invi-
olable®].” It is needless to expatiate farther on this question.

* Vividatandava.
+ Ihid.
1 Nireda, cited in the Vividatandava.
§ Ibid.
| Menu, 8. § 128.
9 Vyavikaramayic ha.
EE2
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SECTION 5.

Of Possession without a Title.

1. Possession has been declared to be evidence of right,
from its conformity with right.  Should it be objected, that
pussession cannot afford evidence, because mere possession
does not conform with right, [it is admitted in reply:] “A
title is more powerful evidence than possession unaccompa-

nied by hereditary succession*.”

2. A title arises from gift, sale, or other cause of right.
That is more powerful or more weighty evidence in the es-
tablishment of right, because possession is dependant on a
title, as Ndreda has said: “ Possession with a clear fitle
aflfords evidence ; but possession constitutes no evidence,
it unaccompanied by a clear titlet:” nor is a title of right esta-
biished from mere possession, because possession of another’s
property may be obtained by usurpation or other [unjustifi-
able] means. Hence it has been declared : “ He who sim-
ply pleads possession, but no title, in consequence of adduc-
ing such false possession is to be considered as a thief].”

3. But it is now declared, that possession is evidence
when accompanied by the five following conditions,—a title,
length of time, continuity, non-interruption, and the know-
ledge of the adverse party ; according to the text, “ Posses-
sion is fivefold,—titled, long, continuous, uninterrupted, and
known to the adverse party§.”

* Yijnyawalcya, cited in the Vividatandave and Smritichandricd.

+ Vivddatundava, Smritichandricd.

1 Vividatindava.

§ Vydsa, cited in the Vividatandava ; but Pitimaha in the Smriti-
chandricd, and Catydyana in the Ddyatitwa.
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4. By propounding an exception in the case of posses-
sion accompanied by hereditary succession, it is demonstra-
ted that possession, even independent of a title, may be evi-
dence of right. The connection of the sentence is as fol-
lows: A title is weightier evidence than possession, pro-
vided that possession is unconfirmed by hereditary succes-
sion, that is, the consecutive enjoyment of three ancestors.
That again is weightier than a title, because it is indepen-
dent of a title.

-

5. But it must be understood, that it is independent of
the production of a title, and not independent of its existence,
for its existence is inferrible from that possession.

6. The exception in favour of hereditary succession ap-
plies to a case beyond the memory of man, and the text show-
ing the superiority of a title intends a case within the me-
mory of man; because in cases falling within the memory
of man, as it is practicable to produce a title, if such title
is noi produced, it ig certainly inferrible that it never existed,
and consequently, in such cases, the evidence of possession
is dependant on the production of a title; but as from the
non-production of a title in cases extending beyond the me-
mory of man, it is impossible to be certain of its non-exis-
tence, possession accompanied by hereditary succession may
be evidence in such cases, independent of the production of

a title.

7. This has heen clearly laid down by Catydyana :
“In cases falling within the memory of man, possession
with a title is admitted as evidence of landed property. In
cases extending beyond the men.ory of man, the hereditary
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succession of three ancestors is admitted even without a
title*.”

8. The period of one hundred years is defined to be
within the memory of man, from the text, “ The age of man
extends to one hundred yearst.” ¢ Even without a title :”
that is to say, where there is no certainty of the non-exist-
ence of a title inferrible from its non-production. There-
fore possession for upwards of one hundred years, heredi-
tary, uninterrupted, and falling under the observation of
the adverse party, confers a right, as it forms a presump-
tion of, from its conformity with, a title .

9. But in the case of a period extending even beyond
the memory of man, possession is no evidence, if there be
traditional proof of the absence of a title. On this is found-
ed the rule, “ He who enjoys without right, even for many
hundred years, the ruler ofthe earth should inflict on that sin-
ner the punishment of a thief§.” It must not be supposed
from this text, “ He whko enjoys,” &. from the expression

* Pivadatandava and Smritichandricd.
+ Vivadatandava.

1 Quia vero tempus memoriam excedens quasi infinitum est memo«
raliter ; ideo ejus temporis silentium ad rei delictura conjecturam sem=
per sufficere videbitur, nisi validissime sintin contrarium rationes. Bene
autem notandum est a prodentioribus jurisconsultis non plane idem esse
tempus memoriam excedens cum centenario quanquam sepe haec non
longe abeunt, quia communis human® vite terminus sunt anni centum,
quod spatium ferme solet wmtatis hominum aut YEVERS tres efficere;
quas Antiocho Romani objiciebant, cum ostenderent repeti ab eo urbes
quas ipse, pater, avus nonquam usurpassent,—Grotius, Lib. 2, Cap. iv. 7.

§ Nireda, cited in the Vividatandava and Smritichandricd.
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of the singular number, and from the term “even,” pre-
fixed to the words “ for many hundred years,” that punish-
ment is to be awarded fo the first person only who
retains possession for a long time without- a title, because
this would imply that possession without title of the
second or third occupant would be good cvidence of right ;
but this is inadmissible, being conirary to the following
text of Nareda : “ For the first, gift is a cause ; for an inter-
mediate claimani, possession with a title*,” &c. Hence it
follows that the text, “ He who enjoys,” &c. must extend in-
discriminately to all cases of unauthorized possession.

10. The text,  That which is held evenillegally without
an apparent title, by three ancestors and the father, cannot
be reclaimed, having been retained by three successive ge-
nerationst,” must be interpreted to signify three successive
ancestors, inclusive of the father : but the mention of ihree
successive ancestors evidently alludes to time extending be-
yond the memory of man. Were it confined to the pos-
session of three consecutive persons, then as the decease of
three successive occupants might happen in one year, it would
fullow that the second year’s possession without a title would
afford evidence of right ; but this would be contrary to the rule,
“In cases falling within the memory of mau, possession with
a title is admitted as evidence of landed property,” (§ 7.) Bui
the text, “ That which is held evenillegally,” &c. means, that
if, in a case of illegal possession, the property cannot be re-
claimed, it follows a fortiori that it cannot be reclaimed where

* Section 6. §§ 5.
+ Vivddatandava, but Ndreda in the Smritichandrici and Déyatatwa.
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there is no certainty of illegality’; and the text, “ That which is
immemorially held with a title by three ancestors, cannot bere-
sumed from its having descended through three generations®,”
must be interpretc@t to mean, with an immemorial, or without
a demonstrable title, not without the cxistence of a title ; for
it has already been declared, that right does not accrue, even
from centuries of occupancy, without the existence of a
title. Such is the signification of the rule concerning the

hereditary succession of three ancestors.

11. But [should the objection be urged,] that it is irre-
levant to declare that in cases falling within the memory of
man, possession accompanied by a title is evidence of right ;
for if the litle may be derived from any extrinsic source of
evidence, [such as purchase, &c.] then the right must be
deducible from that alone, nor can possession be any evidence
either of right or title; and if the title is to be inferred from
any extrinsic source of evidence, how can possession accom-
panied by it [by title] afford evidence [of right]? It is repli-
ed, continuous possession accompanied by a title derived
from other evidence, affords evidence of right at a subse-
quent period ; but a title, such as purchase, &ec.though esta-
blished, unaccompanied by possession, is not evidence of
right at a subsequent period, because, in the intermediate
time, the right may bave become extinet by gift, sale, or
other means of transfer. All this is irrefragablet.

* Vividatandava.

+ This seems to correspond with the civilians’ notions of the defini-
tion of right.

¢ Some have founded the nature of dominion in the right or power
of disposing of it: which is false ; because minors, &c. cannot dispose



Of a Title without Possession.

SECTION 6.
Of a Title without Possession.
%en accompanied
by a title, affords evidence of right ; but lest it should be sup-

1. It has been shown that possession, v

posed that a title without possession affords equal proof, it
is declared : “ Where there is not the least possession, there
a title is not weighty*.” Such is the intent. With whatsoever
title there is not the least occupancy, in that title there is
no sufficient weight.

2. Gift consists in the relinquishment of one’s own right,
and the creation of the right of another ; and the creation of
another man’s right is completed on that other’s acceptance
of the gift, but not otherwise.

3. Acceptance is made by three means, mental, verbal,
or corporeal. Mental acceptance is the determination to

appropriate : verbal acceptance is the utterance of the expres- .

sion, This is mine, or the like; which is a concretec er-

of their estate, and yet in that estate are the proper owners or domini.
Non est argumentum, ideo aliquid tuum non csse, quia vendere non potes,
quia consumere, quia mutare in deterius, aut melius. Last of all, I
could not «describe it by possession alone ; for possession is one thing,
and property, or dominion, another. Possession is properly the legal
attendant upon dominion. It is something like exerting the act of pro-
perty, for by it we effectually exclude the seisin of others ; and when we
come to claim our own from the occupancy of those whom we concsive
to detain or possess our property unlawfully, we mean to recover our
right of exerting that act I mentioned. Moreover, dominion has its
Joundation only in natural or corporal possession.”~—Taylor’s Civil Law,
page 477, .

* Catydyana, cited in the Smritichandricd and Vivédatandava,
FF
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tainty*: corporeal acceptance is manifold, as by touching.
Special injunctions have been issued as to this mode of accept-
ance. “ Let him give the skin of an antelope by holding its
tail, a cow in # same manner, an elephant by his foreleg,
a horse by his mane, and a slave girl by her head.” Aswa-
layuna has also said, “ Let him verbally address rational
beings, and touch creatures not having the faculty of reason,
and female slavest.”

4. The acceptance of gold, cloths, &c. being completed
by the ceremony of bestowing water, and falling, therefore,
under either of the means, may be designated as a threefold
acceptance ; but in the case of land, as there can be no
corporeal acceptance without enjoyment of the produce, it
must be accompanied by some little possession: otherwise
the gift, sale, or other transfer is not complete. A title,

* ] am not sure that I have correctly rendered the terms “ suvi-
kulpika prutyiya,” nor have I been able to obtain any information from
the treatises which have hitherto appeared in the English language on
the subject of Hindu Dialectics. 1n the Bhdsha-purichheda, a treatise
on logic of the highest celebrity in the Nydya school, the definition is
thus given, nirvikulpibumprukarutede shoontum-sumbundhanuvugahe,
which may be rendered *abstract, divested of properties, unassociated
with relations.” Suvikulpikum is the opposite of this, ¢ concrete,” or
% not ahatract.”’ In the instance given, the verbal declaratiorcauses an
association, or creates a relation between the receiver and the thing
received,

+ Uncertain, as cited in the Fividatandava. Let him verbally &c.]
If the thing to be received be capable of motion and speech, then
the receiver should verbally address it, saying, Thou art mine ; and
the received should say, 1 am thine. But if the thing to be received
be without intelligence, as & cow or the like, or a female slave, though
a rational creature, the receiver should merely touch the present.
wSubodhini.
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’

therefore, without corporeal acceptance, consisting of the
enjoyment of the produce, is weaker than a title accompanied
by it, or with such corporeal acceptance.

-

6. But such is the case only, when of these two the pri-
ority is nndistinguishable ; but when it is ascertained which is
iirst in point of date, and which posterior, then the simple
prior title affords the stronger evidé'nce; or the interpreta-
tion may be as follows: “ Evidence is said to consist of do-
cuments, possession, and witnesses*.” This having been pre-
mised as the general rule ; the text, “ A title is more power-
ful than possession unaccompanied by hereditary succession,”
and “ Where there is not the least possession, there a title is
not sufficientt,” have been propounded to point out to which
the superiority belongs, where the three descriptions of evi-
dence mect : as for instance, in the case of the first acquirer,
if a title be proved by witnesses, it is of greater weight than
possession unaccomfxanied by hereditary succession. Again,
possession accompanied by hereditary succession, vested in
the fourth descendant, is more weighty than a title proved
by documents; but in the case of an intermediate [claimant],
a title accompanied with even a small degree of possession
is better than a title destitute of possession}. This has been
expressly declared by Ndieda : “For the first, gift is a cause;
for an intermediate [claimant], possession with a title ; but
long and hereditary possession alone, is also a good cause§.”

* Catydyana, cited in the Smritichandricd.
+ Veeramitrodaya.
1 See Blackstone on this subject, vol. ii. p. 197, note.
§ Smritichandricd, Vividatandavo.
FF 2
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6. “ Hewho sees his lands possessed by a stranger®,” &c.
It has been declared, that to one who observes with-
out interference his landed property enjoyed by another for
upwards of twenty years, and his personal property for up-
wards of ten, there will be no restitution of the profits: but
lest it should be supposed, that as there is no restitution of
the profits, there will consequently be no award of penalty,
the following text has been propounded, from which it is
inferrible, that the extent of the penalty is to be adapted to the
condition of the person and the nature of the evidence: “ He
by whom a title has been obtained, must produce it when he
is impugned, but his son and his grandson need not; for them,
possession is more weightyt.”

7. By whatsoever person a title to landed or other pro-
perty bas been first acquired, that person, when his right to
such landed or other property is disputed, must produce and
prove his title by documentary evidence of gift or other
mode of transfer. From this it is inferred, that a penalty
attaches to the first acquirer failing to shew his title; but
his son, the second incumbent, need not shew his title, but
only continually uninterrupted and open possession. Hence
it appears, that if he cannot prove atitle, no penalty attaches
to him; but penalty attaches to him, failing to show posses-
sion accompanied by the condition above mentioned. This
is established; but his son again, the third incumbent, need
not show either a title or possession accompanied by the
above-mentioned condition, but only hereditary succession.
Hence it appears, that penalty attaches to the third incum-

* Vide supra, Sec. 3. § 1.
+ Ydjnyawalcya, cited in the Smritichandrict and Vyavahdramayac'ha.
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’

bent, failing to show hereditary succession, but not failing

to show a title or possession accompanied by the above-
mentioned condition.

8. Possession alone, then, is more weighty for the second
and third ; with this distinction, that it is strong in favour of
the second, and stronger in favour of the third party. Buthere
also the real meaning is, that although, in the case of all three,
from the non-production of a title the property is equally
lost, yet there is a difference as to the penalty. It has been
declared also: “ He by whom the title has been acquired is
subject to penalty on failure of producing it, but not his son

or his grandsons, though the possession of these two also is
forfeited*.” -

9. Tt has been held, that possession beyond the memory
of man is good evidence of right, independently of the de-
‘monstration of a title. Here an exccption to that rule is
declared :  “ He who dies while a claimn adduced by another
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is pending against him, his heir must produce it [the titlc—:]."ing sufficient.

Possession without a title is not in such case an adequate
pleat.”  When an usurper, or other person having a claim
made against him, departs this life while the claim is pend-
ing, before the final decision of the suit, his son, or other
heir must prove his title.

10. In such cases possession without the prodnction of a
title, though established by witnesses, does not afford evi-
dence of right, because the plea of possession would not

* Harita, cited inthe Vyavahdramayac'ha.
+ Ydjnyawalcya, cited in the Smritichandricd and Vividatandava.
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have been available in the original glaim. It has also been
declared by Nédreda : “ The cause of a litigant party dying
pendente lite must be undertaken by his son. Possession
will not decide the suit}.” So that it is an established fact, if
a litigant party die while the claim is pending, it is not
thereby determined. :

1 Y4jnyawalcya, cited in the PVyavehirameyac'ha, but uncertain in
the Smritickandricd.



CHAPTER IV.
OF APPEALS AND OTHER MAT-
TERS.

-} Drre-
SEcTION 1.

1. Although a judicial proceeding may have been decid- scmrlnel canes
. . . . . appealable,
ed, it may in some instances be carried farther while the liti- others not.

gant parties are alive ; but in others, the decision is final.

. 2. With a view {o elucidate this rule, the relative conse- o;l;]?bt'iz?;l':nk
quence of judicial tribunals ; assemblies of townsmen [puga], propounded.
and companies of traders [ Sreni], is next propounded. “ Per-
sons specially appointed by the ruler : assemblies of towns-
men : companies of traders, and families : these are classed
accordiug to their relative consequence, in the investigation

of the affairs 'of men*.”

3. « Persons specially appointed by the ruler :* those thf:epxo:ition of
expressly nominated by the ruler or king to investigate judi-
cial proceedings, such as are described in the following and
other texts : “ Persons who are versedin literature, should be
appointed assessors of the court+,” &ec. Assemblies of towns-

* Veeramitrodaya and Smritisdra.
+ Vida supra, Chap. i. Sec. 1. § 10.
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men: of people of various tribes and various professions sitting
in one place, as of villagers or citizéns. Companies of tra-
ders : assemblages of persons of similar or various tribes exer-
cising the same livelihood, as horsedealers, pawnsellers, wea-
vers, and shoemakers. Families : assemblages of cognate
relatives, connexions, and kinsmen.

4. 1t must be understood, that of these four tribunals,
“ persons specially appointed by the ruler” and the rest, the
first in the order of reading is the most considerable or im-
portant. “Of men :” of litigants. “ In the investigation
of affairs :” in the administration of justice. This is an esta-
blished rule. A judicial proceeding having been decided
by persons specially appointed by the ruler, if there be dis-
satisfaction on the part of the litigant fancying himself ag-
grieved, an appeal cannot be preferred from them to an as-
sembly of townsmen: nor, having been decided by an as-
sembly of townsmen, to a company of traders: nor, having
been decided by a company of traders, to a family: but
having been decided by a family, an appeal may be pre-
ferred to a company of traders, to an assembly of towns-
men, and to persons specially appointed by the king.

5. It has been declared by Ndreda, that after a case has
been decided by persons specially appointed by the king, an
appeal may be preferred to the king himself, in the following
text : “ Families: companies : assemblies : persons specially
appointed : the king: these are the tribunals for judicial
proceedings, and their rvelative consequence is in their
consecutive order.” A case on which a wager has been
laid on the result, having been appealed to the king,
and having been decided by him in council, and in presence
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ofthe authorities who trisd the case, the unreasonable appel-
lant must be amerced, if he is cast ; but if he succeeds, the
constituted judicial authorities must be amerced.'

6. 1t has been stated, that after decision by the inferior
tribunals, a case may be carried farther, and that the decrees
of the superior courts are not appealable. Next is propoun-
ded an'instance, in which the decrees of all anthorities are
liable to reversal : “ He shall reverse cases decided by com-
pulsion, by fear, by women, at night, in theinside of a house,
abroad, and those brought forward by enemies*.” " He shall
reverse cases decided or termipated by compulsion, or vio-
lence, by fear or terror ; so also cases decided by women, at
might, or in the night time, though not by females; in the
inside of a house, or in the interior of a dwelling ; abroad or
outside of the town ; and cases decided by enemies.

7. Moreover, “ A suit adduced by one intoxicated, or
deranged, or diseased, or distressed, or a minor, or terrified,
or uninterested, &c, is not valid+.” “ Infoxicated,” with
spirituous liquors.  “ Deranged :” disordered in any of the
five modes by a prevalence of wind, or of bile, or of phlegm,
or under a morbid state of the three humours, or under
planetary influence. “ Diseased :” by sickness. “ Distres-
sed :” distress cngendered by the privation of ease and the
acquisition of pain.  “ 4 minor :» one incompetent, through
nonage, to the transaction of his affuirs. ¢ Terrified :” by
enemies. “ Uninterested:” {rom having no connexion with the

* Veeramitrodaya, Subodhini, &c.
+ Ibid.
GG

Decisions lia
able to rever-
sal.

What suits
are invalid.



226 Mitacshara.

matter at issue. The use of the term “ &ec.” signifies a suit
adduced in opposition to usages*, of the town or the realm
and the like. It has been established by those versed in
judicial proceedings, that the suit of one will not be attended
to, when it is in opposition to the usages of the town orrealm,
as appears from the text : “ That act which is in opposition
to the usages of a town or realm, and that act which has
been prohibited by.the ruling power, have no validity}; and
this rule must also be understood relatively to the act of
him who has no delegated or natural interest in the suit.

Certninsuits 8. But the text, “ In a dispute between tutor and pupil,
improper be.

tween what  father and son, husband and wife, master and slave, a ju-
parties. . . . . .
dicial proceeding cannot be entertained},” is not intended
to exclude themn altogether from legal redress, because even

between them judicial proceedings are allowable.

Apopilmay 9. Moreover, “ A pupil must be corrected without chas-
ﬁ::;::;l‘l;ﬁe:sy‘n- tisement ; but if this be impracticable, recourse must be had
oasen, " {0 slender rods composed of strings or cane, and the king

will punish one using other instruments than these §.” This
is a text of Goutama : “ by no means on the head, as de-
clared by Menu.” From which rules it appears, that if a
tutor, impelled by anger, strikes violently, or on the bead ;

aud if the pupil thus treated in an illegal manner, should

* Veeramitrodaya, Subodhini, &e.
+ Ibid.
+ Ibid.
§ Ibid.
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represent his grievance to the king, a judicial proceeding

will be entertained in this case.

10. “ The ownership of father and son is the same in
land which was acquired by his father*,” &c. From this
text it appears, that in the case of land acquired by the
grandfather, the ownership of father and son is equal : and
therefore, if the father make away with the immoveable pro-
perty so acquired by the grandfather, and if the son have re-
course to a court of justice, a judicial proceeding will be en-
tertained between the father and the sou.

11. “ A husband is not liable to make good the property
of his wife, taken by him in a famine, or for the performance
of a duty, or during illness, or while under restraint.”
From this text it appears, that if, under other circumstances,
the husband make away with his wife’s property, and being
required to refund, and having assets refuse to do so, then
a judicial proceeding may be entertained between husband

and wife.

12. On the subject of a hired servant, the cases will be
propounded in which judicial proceedings may be cntertain-
ed between lLim and his master. “ Whichever of these may
rescue his master from imminent danger shall be emancipat-
ed, and shall receive a son’s share of the inkeritance.” From
this text it appears, that there is no bar to the institution of
a judicial proceeding by a slave against his master, retusing
him emancipation and a share of the inheritance.

* Ydjnyawalcya, cited in the Ddyabhaga, Diyatatwa, Diyacrama-
sungraha, Vividatandava, Vividdrnavasetu, Vividabhangdrnava, &e.
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13. The import of the text, therefore, “ In a dispute be-
tween master and pupil,” &e. is, that pupils and the like
preferring an action, should be advised by the king in court,
that such proceedings are not creditable, either really or ap-
parently. But if the pupils or other similar suitors are in-
flexible, the case must be proceeded on according to the re-
gular form.

14. Notwithstanding the following text of Nareda, “ The
suit of one against many, of women, and of a servant, is to
be rejected : this has been declared by high legal authori-
ties,” still a judicial proceeding of one with many on account
of the same matter may be entertained, as appears from the
following and other texts: “ He who usurps the property of
many, he who breaks an engagement formed [with many,]”
and “ him who has been assaulted by many,” &c. Themean-
ing must be, that a judicial proceeding cannot be entertained
between one and many, on account of divers different mat-
ters at the same time.

15. Women* also who are independent, such as milk-
women and wives of vintners, may institute judicial proceed-
ings. The exception refers to respectable married women
whose husbands are alive. From their coverture they can-
not sue independently.

# A married woman carrying on trade openly for her own account
distinet and separate from the traffic of her husband may, under the
French institutions, bind herself by obligations relative to her trade
without the sanction and suthority of her husband, and subject herself
to a personal decree.~Colebrovke on Obligations and Contracts, Part
1, p. 233,
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16. Tbe exclusiont of a servant from suing, has refer-
ence also to his dependant state, but is not intended to ex-
clude him from instituting a judicial proceeding relative to
his own peculiar interests by permission of his master. This
is the proper construction.

+ In the Hindu law, as in the Roman jurisprudence, a slave has in
general no property exclusively his own, and his contracts are imper«
fect by r of his dependance on the will and control of a master.
But by his master’s indulgence he may have separate and peculiar pro«
perty, over which he has full power. Ibid.
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CHAPTER V.

DIGRESSIONCONCERNING TROVE
AND PLUNDERED PROPERTY.

~errph-ddane

SECTION 1.

1. Cases which are liable to reversal having been treated Trove pro-
of, next is propounded property liable to restoration. “ Trove ",:.’:Z,f.ﬁ t‘: the
property is to be restored by the king to its owner : but if owner:
he fails to identify it, be is to be amerced with an equivalent

penalty™.”

2. Gold or other property, having been lost by the own-~ Explanation
er and found by tax gatherers, police officers, and such like of the text.
people, and having been delivered to the king, is to be re-
stored by the king to its rightful owner, if the owner identify it
bymarks of its quality and quantity ; but if he fail to identify
it, he is to be fined in an amount equivalent [to the value of
the property claimed], from his having uttered a falsehood.

3. The rule for the restoration of trove property is here  Reason for
declaring this

specially propounded, because finding has already been enu- rule.

Veeramitrodaya.
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merated among the causes of property, and therefore what
is found is property. ’

4. A period of limitation has also been declared: “ Trove
or waif property having been recovered by tax gatherers or
police officers, the rightful ewner will recover within the
period of one year : after the king will takeit*.” Menu has ex-
tended the period of limitation to three years in the follow-
ing text. “ Three years let the king detain the pro-
perty of which no owner appears, after a distinct pro-
¢lamation : the owner appearing within the three years may
take it, but, after that term, the king may confiscate it}.”
Hence it would appear necessary to keep it in deposit for
three years.

6. If the rightful owner appear within the year, he will
recover the whole. If he appear after the expiration of the
year, a sixth is to be deducted as a fee on the deposit, and
the residue restored, as has been declared. “ The king may
take a sixth part of the property so detained by him, or a
tenth, or a twelfth, remembering the duty of a good king }.”
Wheiice it is inferrible, that if the owner arrive within the
year, the whole is to be restored. If in the second year, a
twelfth ; in the third, a tenth; and in the fourth and succeed-
ing years, a sixth is to be deducted.

6. The king is to give a fourth of his own share to the
finder; but if the owner appear not at all, he is to give a

* Voeeramilrodaya.
t+ Menu 8, § 30.
1 Menu 8. §33.
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fourth of the whole to the finder, and to take the rest, as has
been declared by Goutame : “ The Lking is to keep in depo-
sit unclaimed trove property for a year ; afterwards a fourth
share of it goes to the finder, and to the king the rest*.”

7. The use of the word ““ year” here in the singular num-
ber is not intended to confine the period to one year, as is
evident from the text, “ Three years let the king detain the
property,” &ec. (§ 4;) and the conclusion of the text, « after
that tcrm, the king may confiscate it,” (§ 4,) merely intends
that,
king

should the owner not appear within that period, the
is at liberty to use the property after the expiration of
such period; but should the owner [subsequently] appear,
the king, having deducted his own share, shall restore to him

a sum equivalent [to the value of the property consumed).

8. The rules above recited relate only to gold and simi-
lar valuables. Bul the rules relative to stray cattle will
subsequently be propounded under the texts, “ He shall

give panas for an animal with uncloven hoofs,” &c.

9. Having thus declared the law relative to trove pro-
perty, such as gold, &ec. found lying on the high road or at
toll and police stations, next is propounded the law relative
to gold, &ec. long buried in the earth, and usually called
treasure. “ But of a treasure anciently reposited under
ground, which any other subject, or the king has disco-

vered, the king may lay up half in his treasury, having given

Ratnicara, &c¢.
HH
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half to the Brahmins. A learned Brahmin, having found a
treasure formerly hidden, may take il without any deduc-
tion, since he is the lord of all*.” But if it be found by any
other person, the king is to keep the whole, giving one sixth
to the finder. But not having represented, and being known,
the king shall cause him {o relinquish the whole, and amerce

himt.”.
Exposition 10. The king having found treasure of the nature above
of th - . . . . . .
ing' t:,’:rmd described, and having given half of it to Brahmins, will keep

the residue in his treasury ; but if a learned Bralmin, that
is, a priest versed in scripturallore and of good conduct, find
the treasure, he is to keep the whole, because he is the chief
of the whole world: but ifthetreasure be found by any other
than the king or a learned Brahmin, for instance, by an il-
literate Brahmin, or by a man of the wilitary tribe, the
king, having given a sixth of it to the finder, will keep the
residue, as Vasishtha has ordained : “ Whoever finds pro-
perty whose owner is unknown, the king will take it, giving
to the finder a sixth};” as Goulama has also declared:
“Mreasure found is the property of the king, excepting [that
found by] a learned Brahmin. But any other than such
Brabmin finding it, and representing the vircumstance, will

obtain a sixth §.” “ Anibedita,” not having represented.

* Menu, chap. 8. § 38 and 37, citedin the Diyatatwa.
+ Menu, cited in the Diyatatwa, but not found in the Institutes.
1 Retndcara, Smritichandricd.

§ Tbid,
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The participle is here in an a.ctive signification*, not having
represented, “ anibedita,” and having been discovered, “ vig-
nyata,” forms the compound anibeditavignyata. Thus who-
ever has found treasure, and does not represent the circum-
stance, and is afterwards discovered by the king, is to be
made to restore the whole, and to be amerced according ta

his circuinstances.

11. In this case also, if the owner of the treasure appear,
and identify his property by description of its quantity and
quality, the king shall restore it to him, after having made
deductions of a sixth or twellth part. As Mesiu has declar-
ed : “ From the man, who shall say with truth, ¢ This pro-
perty which has been kept, belongs to me,’ the king may take
a sixth or twelfth part, for having secured it+.” The amount
of the deduction is to be regulated by the tribe of the clai-
mant, and the period {expired].

12. Plundered property is next treated of. “ The king
must restore to his subjects property plundered from them ;
not restoring it, he incurs the sin of the person [from wisom
it was robbed];.” Having recovered from the robbers the

* « \Vhen W is affixed to Dhatoos, which mean knowing, serving, or
desiring, or to those with an Unubhundhu &, the words formed thereby
are active, passive, or containing, and are either in the present or past
tense.” Carey's Sanscrit Grammar, p. 572. In the instancein the text,
the participle is, properly speaking, in the passive form, hut being
derived from the Dhatoo FaT to know, it may be used in an active sig-
nification, agreeably to the above rule.

+ Menu, 8. § 35.
1 Rutnicara.
HH 2
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property roblsed, it is to be restored to that subject, living
within his realm; from whom it was taken; and not restor-
ing it, the sin of the person robbed devolves upon him, and
likewise the sin of that theft, as Menuhas said : *“To men of
all classes, the king should restore {heir property which rob-
bers have seized ; since a king who takes it for himself, incurs
the guilt of a robber®.” Property seized by robbers must
be restored by the king to men of all classes. The King
consumwing it himself, incurs the sin of robbery.

13. If having recovered it from the robber, he enjoy s it
hithself, he incurs the sin of the person who seized the pro-
perty; and if be is careless about the plundered property, he
incurs the sin of his subject [from whom it was taken].

14. TIf, having used every endeavour, he fail to recover
the plundered property, he mast refund the amount of it
from his treasury ; as Gowtama has declaved : “ Having
recovered property seized by robbers, he must restore it to
its right place ; or he must pay out of his treasury+.” So also
hi#Crishna Dwaypayana declared : “ If unable to recover
the plundered property, by the King so incapable, its amount
must be restored out of his own treasury.” Having thus

propounded both the general and special introduction to

* Menu, 8. § 40.

+ Formerly there was a clause in the engagements of all landholders
and farmers of land, by which they were bound to keep the peace,
and in the event of any robbery being committed in their respec-

tive estutes or farms, to produce both the robbers and the property
plundered. '
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judicial proceedings, debt on loans will next be treated of,
as the first of the eighteen titles of law*.

* The next chapter treats of nonpayment of ioans (“rinidanum ),
comprehending rates of interest, mortgages, &c. but as the introduction
of it here would appear inappropriate, and not pertinent to the subject
matter, and as it, with other subjects of litigation, has been amply dis-
cussed in Mr. Colebrooke’s translation of Juggunnditha’s Digest, T
shall proceed at once to the chapter on testimony.
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CHAPTER V1.

OF WITNESSES.

B 3 & oand
SEecTION 1.

1. It has been declared, that evidence consists of written
proof, possession, and witnesses. That of possession has
already been defined. The nature of oral evidence is now
to be declared. A witness may be either from seeing or
hearing, as has been declared by Merw : “ Evidence of what
has been seen or of what has been heard is admissible.”
They are two-fold ; a witness made, and a witness not made:
a made wilness is one nominated to give testimony: a wit-

ness not made is one not so nominated.

2. The made witness again is divided into five classes,
and the witness not made into six, making in all eleven de-
scriptions, as has been declared by Ndreda : “ Eleven de-
sceriplions of witnesses are recognized by the learned in Taw,
tive of whichare made, and the remaining six are not made*.”
Their distinctions also have been declared by him: “ A
witness hy record, by memory, by accident, by secrecy, and
by corroborationt.” These are the five classes of made
witnesses : the nature of the witness by record and the rest

has been defined by Catydyana.

* Vivgdatandava.
+ Vivddatanduva and Smritichandricd.
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3. “One brought by the claimant himself, and whose
name is inserted in the deed, is called a witness by record ;
a witness by memory is without record*.” He also has
given an explanation of the witness by memory without
record: “ The witness who for the purpose of greater pub-
licity having witnessed a transaction has heen repeatedly
reminded of it by the claimant, is termed the witness by
memory+.” He who fortuitously arrives at the time of a
transaction, and is cited as a witness, is termed a witness
by accident. A distinction has been propounded by him
between these two descriptions of witnesses, although they
are both unrecorded : “ Two witnesses for the substantiation
of a claim are termed unrecorded, one intentionally brought,
and one accidentally coming.” “ One who standing conceal-
ed, is caused o hear distinctly the defendant’s words by the
claimant, for the purpose of establishing his allegation, is
termed a witness by secrecy}.” ° One who subsequently
confirms the testimony of witnesses, whether his information
be mediate or immediate, is termed a witness by corrobora-
tion§.”

4. The six descriptions of witnesses not made have also
been defined by Nireda: “ A townsman, a judge, a king,
one authorized to manage the affairs of the parties, one deput-
ed by the claimant, and (in family disputes) persons of the same

* Vividatandava.
+ Ibid.

§ Nireda, cited in the Vieddatandava.
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fanily are also to be considered witnesses*.” Here the term
judge is intended to include the scribes and assessors, from
thisverse: “ When a king investigates a suit, the witnesses
are declared to be the scribes, judge, and assessors in succes-~
siont.”

5. He next declares the qualifications and nwmber of  Qualificati-
. e .. L. ons and num-
witnesses : < Religious, generous, ofhonourable family, spea- ber of witness.

. . . . . es.
kers of truth, eminent in virtue, candid, having sons, wealthy,
and in number three, are to be considered witncsses: con-
formers to revealed and written law, according to tribe and

order, or all [in the cases of all]}.”

6. R./ivious,—addicted to piety. Generous,—habitu-  Explanation
ated to making gifts.  Of honourable family,— descended ?ﬁ;;ﬂ:ewd‘
from a noble stock.  Speakers of truth.—accustomed to ve-
racily. Ewminent in virtue,—not preferring their {emporal
interests. Candid,—not dec'eitful.——llaving sons, possessed
of male offspring.  Wealthy,—possessing much gold and
other property.  Conformers to revealed and written law,

—punctual in the performance of indispensable and enjoined
cercmonies.  Such persons being three in number, are to he
considered wilnesses. Three,—that is, a number not less
than three ; there cannot be less than three, but any excess
above that number is optional.  Such is the meaning. Ae-
cording to tribe,—that is, not differing in tribe; tribe,
such as the Moordhabushiktas anll the like, whether in the

direct or inverse order. Thus Moordhabushiktas are

* Vividatandave, Smritichandrica.

+ Ibid.

+ Yijnawalcya, cited in the Vyavahiramayac'ha, Vividatandeva.
11
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witnesses in the cases of Moordhabushiktas ; so also in the
cases of Ambushthas and others. This rule obtains also
according to the order; that is, not different in order. Order,
—the Brakminical order and the like. Thus Brakmins
of the qualifications and number above mentioned are wit-
nesses for Brakmins, and the same with Csketryas and the
rest. So also women slould be made the witnesses of wo-
men, as Menu has said: “ Women should regularly be wit-
nesses {for women*.” But where they canunot all be procured
of the same tribe or order, Moordhabushiktas and the rest,
and Brahmins and the rest, may be made witnesses in the
cases of each other.

7. In the absence of witnesses of the description above
specified, for the sake of distinguishing others not positively
prohibited, it is necessary to define those who are incompe-
tent witnesses. They have been declared by Nédreda to be
of five descriptions: ¢ By those skilled in the law, witnesses

who are incompetent have been found to be of five kinds+.”

8. “ By reason of interdict, of delinquency, of contradic-

tion, of self-appointment, and of intervening decease }.”

9. Those who are incapacitated by reason of interdict
are next stated: “ Learned studeunts, religious devotees, su-
perannuated persons, ascetics, and the like, are those inca-
pacitated by interdict; ndt from any other cause §.” Reli-

* Menu, 8. § 68, cited in the Fivddatandava.
+ Vividatandava and Smritichandricd.

1 Thid.

§ Ibid.
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gious devotees are Varnaprusthas. By the term “ and the
like,” is meant persons disobedient to their father, &c. as
Sancha has said: “Persons disobedient to their fathers, re~
sidents in the families of their spiritual preceptors, ascetics,
inhabitants of the forest, and devotees, are incompetent wit-

nesses*.”

10. Those who are incompetent by reason of delinquency
are next .treated of : “ Thieves, public offenders, irascible
persons, gamblers, cheats. These are incompeteht from
delinquency : there is no truth in them+.” Irascible persons,
—those subject to anger. Gamnblers,—those who play with

dice.

11. The characteristic of witnesses incompetent from con-
tradiction is next declared by him (Nereda : ) “Of witnesses
recorded and summoned by a litigant party, should one utter
a contradiction, all are rendered incompetent by that con-

tradictionf.”

12. The nature of witnesses iricompetent by reason of
self-appointment is next set forth. “He who not having
been indicated, comes and oflers his evidence, is techni-
cally called Seoockee, or spy.” Such testimony is not avail-

able§.”

13. The description of witnesses incompetent by reason

of intervening decease is next given : “ How can any person

* Vividatandava and Smritichandricd.
4 Niareda, cited in the Smritichandricd.
1 Catydyana, cited in the Vyavahdramayuc'ha, Smritichandricé.
§ Nareda, cited in the Smritichandricd,
112 :
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give evidence touching a claim, the nature of it not having
been communicated, and the claimant not Weing in exist-
ence? Such a person is an incompetent witness by reason
of intervening decease*.” The meaning is this: as to what
claim or in whose behalf shall the witness depose, the plain-
tiff or defendant not being in existence, or being dead, the
claim not bhaving heen preferred, and the nature of it not
having been explained by the parties to the witnesses, and
they not having been desired to bear witness in the mat-
ter ? These, then, are incompetent witnesses by reason of
intervening decease. ®

14. 'But when sons or others are instructed by a father
or other person at the point of death, or even in health. to
give evidence in a certain matter, they may be witnesses
after decease; as Ndreda has said: “ After the death of the
claimant, except those instructed by him on the point of
deatht.” Also, “ A witness may give evidence in a"matter
touching the six species of bailnents [the claimant being
dead), a just claim having been communicated by one not of
unsound mind}.” “

15. Other incompetent witnesses have also been enume-
rated : “ A woman, a minor, an old man, a gamester, an in-
toxicated person, a madman, an infamous person, an actor,
an infidel, a forger, one deformed, degraded froin cast, a
friend, one interesied in the subject matter, a partuer, an

* Nireda, cited in the Smritichandricd.
+ Ibid.
1 Ihid.
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enemy, a robber, a public offender, one convictled, an outcast

and othersyare incompetent witnesses*.”

16. A woman,—a term of obvious import. A4 minor,—
one who has not attained years of discretion. Ax old man,—
one whose age exceeds eighty years. By the term old,
learned students, and those excepted in other texts are in-
dicated. A gamester,—one who plays with dice. An in-
toxicated person,—with liquors and the like. A madman,
—one under planetary influence. An dénfamous person,—
accused of the murder of priests ogother similar offencest.
An actor,—a dancer. An infidel,—an atheist or the like. A
Jorger,—one who fabricates documents. Oune deformed,—
destitute of an ear or other organ. Degraded from cast,
—a slayer of a Brahmin or other similar criminal. A friend,
—an intimate. One interested in the subject matter,—
having an interest in the point contested. A partner,—one
engaged in the same business. Az enemy,—a foe. A robber,
—a thief. A public offender,—one relying on his own vio-
lence. Ore convicted,—one whose falsehood has been proved.

An outcast,—one deserted by his relatives.

17. By the term “ and others” is indicated those incom-
petent witnesses who are pointed out in other texts also.
Incompetent witnesses, by reason of delinquency; incompe-
tent by reason of contradiction, and by reason of self-al;-

pointment and intervenient decease. These, and women,

* Yajnyawaleya, cited in the Vyavahdramayic'ha.

t Nireda, cited in the Vividatandava ; but Yéjnyawalcya in the Vy-
avaharamayic ha.
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children, and the rest, are incompetent witnesses. Wit-
nesses are to be three in number, but to this g}le he pro-
pounds an exception.

18. “ By consent of,both parties, even one person of vir-
tuous knowledge may be a witness:” a person of virtuous
knowledge signifies, one who, by means of knowledge, per-
forms all the indispensable and enjoined ceremonies ; even
one such person may be a witness, by the acquiescence of
both parties. By virtue of the term even, the pumber two
is also included. “ Comgformers to revealed and writ-
ten law.” By this rule, although it would appear that vir-
tuous knowledge is equally an attribute of three, yel the
meaning is, that their evidence is admissible without the
consent of the parties, but that the evidence of one or two
is not admissible without the consent of the parties ; there-
fore the mention of three is relevant.

19. An exception is next propounded to the text “religéious,
generous,” &ec.  Every man may be a witness in cases of ab-
duction, robbery, assault and abuse, and a flagrant offence*.”
The definition of abduction, &c. will subsequently be given.
In such cases, all those who are prohibited in texts as desti-
tute of piety and other qualities may be witnesses. But even
here, those cannot be witnesses who are incompetent by
reason of delinquency, or of contradiction, or of self-appoint-
ment ; becausethe reason of incompetency, that is, there being
no truth in them, exists here also.

* Yijnyawaleya, cited in the Vyavahdraiayac'ha, but uncertain in
the Vivadatandava.
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20. Although from this text it appears, that adultery, theft,
and assault?and abuse, rank with flagrant offences, yet as
these are committed openly by persons relying on their own
violence, separate mention has been made of adultery and the
rest, which rather signify offences committed privately. Homi-
cide, robbery, forcible abduaction of other men’s wives, and
assault and abuse, are the four descriptions of flagrant

offences*.

21. Nextispropounded the deposition of witnesses. ““The "

witnesses should be made to depdke, having bsen placed
near {o the plaintiff and defendantt :” brought close to the
plaintiff and defendani. It appears, from a rule laid down
by Goutama, that they need not speak when questioned
apart. They shall be made to depose in the manner hereafter
mentioned. Here Cafydyanahas propounded a distinction.
“ The judge, being in the assembly, sbould calmly interrogate
the witnesses, placed near to the plaintiff and defendant. He
will inquire their testimony (except in the case of Brahmins)

”

in the presence of the gods dnd priests{.” In the forenoon,
let the judge, being purified, having severally called on the
witnesses, being purified also, whose faces are turned either
to the north or to the east, interrogate, by the solemnity of
repeated adjurations, all being acquainted with the rules of

duty and circamstances of the case§.”

* Vividatandava.
t Yajnyawaleya, cited in the Vividatanduva.
1 Vividatandava, Vyavaharamayac'ha, and Smritichandricd.

§ Nireda, cited in the above authorities.
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22. Menu has propounded a rule to be observed in tak-
ing the depositions of Brahmins and others®. « Let the
judge cause a priest to swear by his veracity ; a soldier by his
horse or elephant, and his weapons ; a merchant by his Kine,
grain, and gold ; a mechanic or servile man by imprecating
on his own head, if he speak falsely, all possible crimest.”
The meaning is, he shall adjure a Brahmin by saying, If you
speak falsely, your truth will be destroyed: a Csketrya by
saying, Your horse or elephant and weapons will become
useless : a Vaisya, Your cattle, seeds, and gold will be unpro-
ductive: a Sudra he shall adjure by saying, If you speak
falsely, all sins will be on your head.

23. “Regenerate men who tend herds of cattle, who trade,
who practise mechanical arts, who profess dancingand sing -
ing, who are hired servants or usurers, let the judge exhort,
and examine as if they were Sudras}.” The term re-
generate men has been used to denote, that those of the
military and commercial classes are likewise included in the
above text. The term “ who profess singing,” means vocal

performers.

#@4. If the defendant take exception to witnesses, and it

be susceptible of visible proof,as in cases of minority, the ex-

* Menu, 8.§ 102, cited in the Vividatandava, Smritichandricd, and
FVyavahdramayicha.

+ Menu, 8. § 113, cited in the Fividatandava, Vyavahiramayacha,
but Nireda in the Smritichandrici. ** Sometimes they swore by any
thing they made use of, as a fisher by his nets, a soldier by his spear,
&c.”~-Potter’s Antiquities of Greece, Vol. i. page 293.

1 Vivddatandava and Smritichandricd.
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ception must be tried by that ; but in cases not susceptible of
visible proof, it rests on his(the defendant’s) assertion, and on
popular report, but not on other witnesses, so that there may
be no infiniteness.

25. [If a defendant, having taken exception to witnesses, WA false chal-
fq . . . . . isha-
cannot establish it, he is to be amerced according to his abi- ploc Pl

lity ; but if he prove it, the wilnesses become incompetent,
as has been said: “ A person failing to establish an excep-
tion openly made against witnesses, should be punished : but
if proved, the witnesses are to be dismissed, and deprived of
the privilege of testimony*.”

26. Exceptions having been proved against all the wit- = Witnesses
being found in-

nesses adduced by the claimant, should he be destitute of competent, re-
course may be

other means of proof, he will be defeated; from the text, had to other
means of proof.

“ Should the claimant, relying solely on the veracity of his
witness, be defeated, he shall be caused to pay a fine :” and
the meaning is, that should he not be destitute [of other
means of proof], he' may have recourse to additional evi-

dence.

27. In reply to the question, How is the adjuration to Form of ad-

tiration to be
urged ? it is stated, “ Those places assigned to offenders and used towards

the servile

to heinous sinners, and those places assigned to house-bur- class, and to
the regenerate

ners, and those assigned to the marderers of women and chil- ordews follow-
. g mean occu
dren : he will obtain all those places (of punishment) who putions.

* Peeramitrodaya. .
+ Nivreda, cited in the Vivadatandava ; but Catydyana in the Smriti=
chandrica.
KK
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gives false evidence. All the virtues performed by you in
hundreds of other worlds will accrue to him whom by
your falsehood y#u have injured.” Tle meaning is, that
tlie dmonition is to be as follows. Those places assigned to
persons who have committed -heinous and grievous sins, to
house-bwrners, and to the murderers of women and chil.lren,
he will attain who gives false evidence. Moreover, all the
virtue practised hy you in hundreds of other worlds will
accrue to him who has been defeated by means of your false-
hood. This must be understood as relating to the servile
class, as appears from the words of the text: “ But a servile
man by all possible crimes.” It must be understood also
as relating to regenerate men, exercising the business of
bersdmen, &e¢. as appears from the text: “ Regenerate men
who tend Lerd of caitle,” &e.

; The adjml'a- 28. As it is preposterous to suppose the loss of all the
W ot 1o be

::::::»l'lr;.umd li- virtues practised in wany other worlds, and the acquisition
of the fruits of grievous offences committed by another,
merely from the utterance of a falsehood, it follows that this
is declared solely for the purpose of creating awe in the
witnesses ; as Ndreda has said : By ancient virtuous texts,

’mxd by extolling the pre-eminence of truth, and by denounc-

ing falsehood, he will repeatedly inspire them with awe*.”

Penalty far 29. In answer to the question as to themode of proceed-
yelooai to ghve . . . .
emdence sier ing when the witnesses, having been admonished, remain
admonition, .. . .

mute, “ A man not giving evidence will be made to pay

the whole debt by the king, together with ten per cent. [on

* Vividatandava.
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the amount], after forty-six days*.* He who having agreed
to give evidence, and having been admonished, remains
entirely mute, must be caused by the kinggto pay to the cre-
ditor the whole debt with interest, together with a tenth
share over and above the debt. This tenth share will
belong to the king, as appears from the text: “ The deb-
tor must be made by the king te pay a tenth share, over and
above the debt provedt;” and this rule must be understood
to operate after the expiration of forty-six days. He will
not be made to pay it during the interval. It must also be
understood as implying the absence of sickness and other
calamity, as has been declared by Menu: “ A man who is
unafflicted, who comes not to give evidence, inloans and the
like, within three fortnights after due summons, shall take
upon himself the whole debt, and pay a tenth part of it as a
fine to the king;.> The term unafllicted, signifies one free
from any calawmity (inflicted) by God or the king §.

30. Next is stated the case of a person who, though ac-
gnainted (with the nature of the afizir), maliciously refuses to
accept the oftice of witness. © That mean person who, though
acquainted, does not give evidence, is equal in point of sin

and of punishment to false witnesses|.” That mean persggy

* Yijnyawalcya, cited in the Vivadatandava, Smritichandricd, and
Vyavahdgramayscha,

+ Veeramitrodaya, Retndcara.

1 Menu, 8. § 107, cited in the Vivddatandava, Smritichandricd.

§ 1 have here been compelled to differ from the'translation of Sir
William Jones, see Menu, 8. § 107. He has rendered the term aguda,
“ one who labours nut under illness ;” but this, from the subsequent in-
terpretation, is evidently not sufficiently comprehensive.

| Yijnyawalcya, cited in the sbove authorities.
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who, though fully conversant with the matter in dispute,
does not give evidence, or refuses (to become a witness), is
equal in point a*in and of punishment to false witnesses.
The punishment of false witnesses will subsequently be pro-
pounded.

31. Having punished the false witnesses, the case must
be re-examined; and if the suit be concluded, and false evi-
dence be subsequently detected, the case must be commen-
ced upon de novo, as Menwu has declared : “ Whenever false
cvidence has been given in any suit, the king must reverse
the judgment; and whatever has been done, must be consi-

dered as undone*.”

32. Next is propounded the rule in a case where the tes-
timony varies. “ In a contradiction, the assertion of the
majority ; where the numbers are equal, that of the respec-
table party ; where there is contradiction among respectable
witnesses, that of the most respectablet.” In a case of con-
tradiction or variation, the assertion of the majority must
be received. But in a case of contradiction where the num-
bers are equal, the assertion of the respectable party must
be received as evidence; but where there is a variation
among respeclable persons, the assertion of those who are
most respectable must be received, that is, of those who are
endued with a knowledge of revealed law, who shape their
conduct accordingly, who have children, wealth, and vir-

tuous qualities.

* Menu, 8. § 117, cited in the Vividatandava and Smritichandricd.
+ Yéjnyawalcya, cited in the Smritichandricd and Vyavahdramaytcha.
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33. Where respectable witnesses are few, and others are
many, there also the assertion of the respectable party is to
be received. This is inferrible from the text : “ By consent
of both parties, even one person of virtuous knowledge may
be a witness* ;” which demonstrates the great superiority of
good qualities.

34. But the former text, “ Of witnesses recorded and sum.
moned by a litigant party, should one utter a contradiction,
all are rendered incompelent by that contradiction,” relates
to a case where there is no distinction to be made [among

the wituesses] by reason of their being all equal.

35.

nesses, success, an:d on what defeat, depends. “ He will be
L]

Next is propounded on what depositions of the wit-

successful whose witnesses depose to the truth of his state-
ment. But the defeat will certainly be his whose witnesses
depose contrariwiset.” That party will be successful whose
witnesses depose to the truth of his statement, describing
the subject matter, its quality and quantity, and saying, We
know this to be true. But that party whose witnesses de-
pose contrariwise, in opposifion to his statement ; saying, We
know this to be false, his will certainly or assuredly be the

defeat.

36. But where from a want of recollection of the subject
of the claim, the witnesses do not depose either affirmatively
or negatively, there the decision must depend on other evi-

* Vide supra, § 10.

+ Vividatundava and Smritichandricd.
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dence ; witnesses should not be repeatedly questioned by the
king. That assertion which is unpremeditated should be
received ; as has been declared : “ That assertion which is
unpremeditated and blameless should be received ; and hav-
ing been made, the witnesses should not be perpetually ques-
tioned by the king*.”

37.  An exception is next propounded to the rule : “ But
the defeat will certainly be his whose witnesses depose con-
trariwise (§ 36).” “ Evidence having even been given by wit-
nesses, if others who are more respectable, or double in
point of number, contradict them, the first deponents will
become falsifiedt.” Eiidence having been given by witnes-
ses of the first-mentioned description, designedly contrary
to the subject matter of the claim, if others who are more
respectable than the former, or double in point of numinber,
contradict them, and depose conformably to the claim, then
the former witnesses become falsified or perjured.

38. It may be objected, that this is not consistent ;
because by going into other proof, after depositions made by
witnesses agreed to for the establishing the truth by the par-
ties, the assessors. and the chiefof the assembly, there would
be the danger of infiniteness, and because it opposes the fol-
lowing text of Ndreda: “ But after the suit is decided, evi-
dence is fruitless, whether written or oral, if not in the first
instance declared: as the efficacy of rain becomes useless

after the crops are ripe, so evidence in decided cases is

* Nireda, cited in the Vivédatandava.
t Yijnyawaleya, cited in the Vividutandava and Smritichandricd.
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equally unprofitable*.” To this objection it is replied ; If a
claimant, in the course of the investigation, not rely ing upon
as evidence the testimony of those witnesses with whose
faults he was not cognizant, from their being on his own
side, should, from their testimony bsing adverse to his claim,
take exception to such witnesses, what is there to prevent
recourse being had to other proof ?

39. “Of him whose organ is defective, and where there is
afallacy, that is not true knowledge.” In the same manuer,
as in the caseof an eye or other organ, though its defect may
not have been proved, yet by reason of there being no cer-
tain evidence of the knowledge created by it, from its placing
the object in a false light, defect may be inferred. The same
reasoning applies here. Moreover, a scrutiny into the testi-
mony of wilnesses, as well as a scrutiny into [the character
of] the witnesses, has been propounded : “ Let him [the
king], together with his assessors, scratinize the testimony
of witnesses.” Il has also been propounded by Catydyana:
“ When the means of proof have been strictly examined,
then the testimony must be scrutinized, and he who has
been tried by a scrufiny into his testimony is termed scruti-
nized as to the subject mattert+.” This is the rule. The term
kriya, or proof, signifies the witnesses. When these bave
been examined by the rule, “ A friend, one interested in
the subject matter,” &ec. then their testimony must be scru-
tinized, and the scratiny into the testimony is for the pur-
pose of establishing the truth of the wmatter alleged, as ap-

* Vividatandava.
+ Ibid.
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pears from the text: “ Allegations are established by truth.”
When the proof has bgen thus serutinized, and by the seru-
tiny also of testimony the subject matter alleged has been
scrutinized, he (the wilness) is termed scrutinized in such
case. This is the rule, or the established practlice of those
acquainted with judicial matters. [So likewise] where there
is no defect of organ, preventive of knowledge, the object
appears in its true light.

41. Should it be objected, that the claimant cannot have
recourse to other means of proof passing over the proof ad-
duced by himself, it is answered, that this is no objection.
“ Having departed from strong evidence, he who relies on
weak evidence cannot recur to the former means of proof,
after the decision has been given against him*.” From this
text of Catydyana, prohibiting recourse to other means of
proof after judgment, it is indicated, that recourse may be
had to other means of proof prior to judgment ; also from
the following text of Néreda: “ But after the suit is decid-
ed, evidence is fruitless;” by which it appears, that recourse
to other evidence is forbidden only at a time subsequent to
the judgment, and not before also. Therefore, evidence hav-
ing been given by witnesses, recourse may be had to other
means of proof by one not content. This is the rule.

42. This being the rule, if persons originally indicated,

may beresorted but not then at hand, more respectable than or double

to, by a claim-
ant not content
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Paricshatatwa, &c.
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on those witnesses ; this appears from the text of Ndreda :
“ But after the suit is decided, evidence is fruitless, whe-
ther written or oral, if not in the first instance declared.” In
default of those originally indicated, witnesses not indi-
cated should be resorted to, not a divine test ; from the text,
“ A wise man will reject the evidence of a divine lest, if wit-
nesses are procurable :” but if witnesses are not procurable,
recourse must be had to divine test, and after this stage no
other means of proof can be sought for by a non-content
claimant, because there is no rule to that eflect. Therefore
the proceeding must be here finally determined.

44. But where a defendant takes exception to his wit-
nesses, being not content with the testimony given by them,
as operating adversely to his interests ; in such a case, as
the liberty of adducing other means of proof has nol been
extended to a defendant, the purgation of the witncsses must
be affected by a delay of seven days for the appearance of
calamity énflicted by God or the king. And if the excep-
tion be established, the witnesses are to be made to pay the
debt which was the subject of the action, and are to be amer-
ced according to their abilities. But if the exception be not
established, the defendant must rest content.

456. As Menu has declared: “ The witness who has given
evidence, and to whom, within seven days after, a misfor-
tune happens from disease, fire, or the death of a kinsman*,
shall be condemned to pay the debt and a fine.” This rule
respecting the case of a non-content defendant must be un-

* Menu, 8. § 108,
L
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derstood as being an exception to the general rule, -“ He
will be successful whose witnesses depose to the truth of
bis statement,” &ec.

46. Some have interpreted the rule, “ Evidence having
even been given by witnesses,” &ec. to signify, that the wit-
nesses adduced by the claimant having‘deposed in favour
of the claim, if the defendant produce other witnesses more
respectable, or double in point of number, fo depose contra-
riwise, then the witnesses of the original claimant will be-
come falsified. But this is erroneous, because the produc-
tion of evidence on the part of the defendant is [in the first
instance] inadmissible. He is called ‘the claimant who af-
firms the watter to be proved. His adversary, who denies
it, is termed the defendant. Moreover, the* proof of a nega-
tive is dependant on the establishment of an affirmative, and
the establishment of an afirmative is not dependant on the
proof of anegative. Therefore the proofofthe aflirmative only
is proper, the nature of a negativenot admitting of its being
established by witnesses or other evidence ; and it is conse-
quently right, therefore, that the claimant only should ad-
duce proof. Moreover, the mode of proceeding is invari-
ably propounded with reference to the nature of the reply,
according to the following texts. “ When a special plea
and former judgment are pleaded, the defendant shall adduce
the proof ; in a total denial, the plaintiff. In a confession

* « The sixth general rule is: In every issue the affirmative is to be
proved. A negative cannot regularly be proved, and, therefore, it is
sufficient to deny what s affirmed until it be proved; but when the af-
firmative is proved, the other side may contest.it with opposite proofs.”
~Introduction to Morgan's Essay on the Law of Evidence, p. 39.
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there is no issue.” In one suit, the proof cannot rest on both
parties. Therefore the construction, that  if the defendant
produce other witnesses more respectable, or double in point
of number, to depose contrariwise,” &e. is inadmissible.

47. But the opinion [is not correct], that this has been pro-
pounded with reference to the following text, « In the case of
two claimants in the same matter, both having witnesses, the
witnesses of the first claimant must be received;” that
is to say, the witnesses of bhim who made the first repre-
seutation are to be received; that this rule indicates whose
witnesses should be received in the case of two affirmative
claimants to the samne property, by right of inheritance, with-
out any ascertainable priority or posteriority as to the time
of the acquisition, and that the rule, “ Evidence having even
been given,” &ec. is an exception to it ; that thusthe witnes-
ses of prior and posterior claimants being equal in point of
pumber and quality, the witnesses of the prior claimant must
be interrogated ; but that his adversary’s witnesses are to
be interrogated where the witnesses of the posterior clai-
mant are greater in point of respectability or double in point
of number; that there is not proof of a negative, as both
parties assert an affirmative*; and the case being uncon-
nected with the four descripfions of answer, the settled rules
of pleading do not apply to the example cited ; and, that it
is equally allowable to assign two means of proof to both
parties, as two weans of proof to one party in the same
cause. In all this reasoning the holy preceptor does not ac-

* ¢ For this is not properly the procf of a negative, but the proof of
some position totally inconsistent with what is affirmed.”~Ibid.
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quiesce, as it is not inferrible from the use of the term ¢ even,”
nor from the coutext, nor from the subject matter. Further
discussion is needless.

48. False witnesses have already been treated of : their
punishment is next declared. “ Suborners, and witnesses
guilty of falsehood, should be severally punished in a penalty
double that of the suit ; and a Brahmin should be banished*.”
He who by means of a gift of money or otherwise, induces
witnesses to depose falsely, is a suborner : he, and they, who
falsely depose accordingly, are to be severally or individu-
ally punished in a penalty double that of the suit, that is to
say, in a penalty double that which is awarded on the loss of
the suit respectively, and a Brahmin is to be banished, that is
to say,expelled from the country, but not [otherwise] punished.

49. This must be understood as having special relation
to a case, where the operation of avarice or other passion
has not been ascertained, and not habitual. Menwu has de-
clared the punishment, when the motive of avarice or other
passion has been ascertained, and habitual: “ If he speak
falsely through cevetdusness, he shall be fined a thousand pa-
nas ; if through distraction of mind, fwo Aundred and fifty,
or the lowest amercement ; if through terror, two mean
amercements; if through frigndship, four times the lowest ;
if through lust, ten times the lowest amercement ; if through
wrath, three times the next, or middlemost ; if through igno-
rance, two hundred complete ; if through inattention, a hun-
dred only+.

# Ydjnyawaleya, cited in the Vivédatandava and Smritichandrics.
+ Meny, 8. §§ 120, 121, cited in the above authorities.
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50. Covetousness, cupidity; distraction, of mind, per-
turbed state of the intellect; terror, fear; friendship, exces-
sive partiality ; Just, extreme desire of female enjoyment;
wrath, anger ; ignorance, defective knowledge ; inattention,
indifference as to information. By the numerals one thou-
sand, &c. is always to be understood panas, or copper pice.

61. A just king will punish the three inferior tribes giving
false evidence, baving amerced them ; but he will banisk a
Brahmin. This relates to a case of repetition, as is denoted
by the use of the present participle (koorvar). Having
amerced the tribes, Cskefryas and the rest, with the fines
above specified, he will punish them by stripes, &c. because
the term prubas, in the ordinary acceptation, signifies corpo-
ral punishment, and the subject has relation to the ethical
code. Corporal punishment includes cutting off the lips, am-
putation of the tongue, and deprivation of life ; and this must
be understood as being properto be inflicted with reference
to the nature of the false evidence.

62. But having amerced a Brahmin, he will banish him :
that is to say, he will expel him from the country, or denude
him, as the meaning of the term bibasyet may signify the strip-
ping off the clothes. By giving the causal affix, the pe-
nultimate syllable is rejected, as in the case of a derivative
formed from a crude noun with the affix ishtha*. More-
over, the term wvasa, residence, signifies a house, or
place of habitation ; and the term bibasyet may therefore

* An explanation of this sentence would involve a grammatical dis-
quisition of some length. It displays un ingenious cffort to save the
Brahminical tribe, if not totidem verbis, at least totidem literis.
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mean, that he should unhouse him. The award of the fine for
each description of motive must be given against a Brahmin
with special reference to its being avarice or other motive,
and ina case of nonrepetition ; but in a case.of repetition, a
pecuniary fine and banishment also ; and here also with rela-
tion to the tribe, the subject matter, and the quality [of the
parties], &c. the term bibasum must be interpreted as signify-
ing denudation, destruction of dwelling, or banishment from
the country. In a case of false evidence, where there is no
proof of avarice or other motive, where there has been no
repetition of the offence, and where the subject matter is in-
considerable, a pecuniary fine must be awarded against a
Brahmin similar to that prescribed for the military and other
tribes ; but where the subject matter is considerable, expul-
sion from the country also ; and the text of Menu is applicable
to the case of all [the tribes], where [the perjury] is babitual.

63. Tt should not be urged, that a Brahmin is exempted
from a pecuniary fine, because it would follow, (as corporal
punishment is prohibited,) that in the case of a trivial faull, it
would be requisite to punish hiin by denudation, destruction
of dwelling, branding, or expulsion, or else (as the only alter-
native) to exempt him from punishment altogether. It also
appears justifiable from the texts: “To the four tribes, not
performing expiation, he should adjudge the lawful penalty,
corporal and pecuniary*.” “ A Brahmin must be amerced
a thousand, who approaches by force the secluded females
of the regenerate tribest.” As to the text of Sancha,

* Vividatandava,
+ Ibid.
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“Of the three tribes, privat.ion of substance and death are
modes of punishment; but expulsion and branding are pre-
scribed for the priestly order*.” Here the term privation of
substauce extends to confiscation of the whole property,
from its being placed in juxtaposition with the term death ;
as appears also from the following text, in which death and
privation of substance are cited tegether : “ Corporal punish-
ment includes imprisonment, and even life; and a pecuniary
fine of panas, &c. may extend to the whole property, fromits
being placed is juxtaposition with the term death.” But the
text, © He shall expel him from the country, leaving his pro-
perty wholly untouched,” relates to an offence of the lowest
degree, and not to offences in general. Moreover, corporai
punishment must never be inflicted on a Brabhmin. Menw,
having propounded generally, ‘“ Never shail the king slay a
Bralmin, though practising all possible crimes,” proceeds:
“ No greater crime is known on earth than slaying a Brah-
min : and the king therefore must not even form in his mind
an idea of killing a priest}.”

b64. Moreover, the text, “ He who having been called on
for testimony, being influenced by his passions, conceals
from others, should be punished eight fold, and, if a Brah-
min, should suffer banishment}.” The meaning is, He who
having accepted the office of a witness, and being called on
for Lis evidence together with the other witnesses, being in-
fluenced by his passions, his mind being under the impulse of
anger or the other passions, at the time of speaking, conceals

* Ihid.
1 Ibid. Menu, 8. § 380, first stanza and 381.
} Yéjnyawalcya, cited in the Vivédatandava.
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his evidence from the rest of tixe witnesses, saying, ‘T am not
a witness in this case,” should be amerced in eight tiwes the
amount awarded on the loss of the claim ; and if a Brahmin,
and unable to pay a fine equal to eight times the amount, he
should suffer banishment: and the term bibasum, or banish-
ment, may be here interpreted denudation, destruction of
house and home, or banishment from the country, according
to the circumstances of the case. But if persons of other
tribes are unable to pay eight times the amount, they must
be made to work at their several avocations, strictly con-
fined, or sent to prison. The provisionsof a former text
also wnust here be attended to: When all the witnesses con-
ceal, they are equally culpable.

b5. But when, after giving their testimony, they after-
wards contradict it, they must be punished with reference
to the quality [of the pariies], &c. as Catydyana has de-
clared: “ Persons having spoken, afterwards contradicting,
should be amerced as prevaricators*.”

66. Witnesses cited by one party should not be secretly
approached by the other, as Ndreda has declared: “ He
shallnot secretly approach a witness summoned by another ;
neither should he cause him to differ with another : a person
so practising loses his suit}.”

67. Standing mute, and deposing falsely, have been ge-
nerally prohibited on the part of witnesses. To this Le pro-

* Fivddatandava.
+ Smritichandrica.
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pounds an exception: “ A man may speak falsely, in a case
involving death to any of the tribes*.”. Where it is proba-
ble that by speaking truth, death may happen to a Sudra,
a Vaisya, a Cshetrya, or a Brakmin, there a witness may
speak falsely : he should not speak truth. Therefore, by
the prohibition of speaking truth, standing mute, and depos-
ing falsely, on the part of witnesses, which were formerly
prohibited, are now enjoined. Where, in an accusation sup-
ported by circumstantial or other évidence, if, by speaking
truth, death will ensue to any of the four tribes, and by
speaking falsely death will not ensue to any one, in that case
falsebood is enjoined. But where by speaking truth, death
will ensue to either the complainant or the defendant, and by
falsehood also death will ensue to one or other party, there
silence is enjoined, should the king.consent. But should the
king by no means admit of silénce, the evidence should be
nulliied by contradiction ; and if that cannot be eflfected, the
truth must be stated : because, by speaking falsely, there will

“be the double cffence of the homicide of one of the tribes,
superadded to that of falsehood ; but by speaking truth, there
will only remain the offence of the homicide of one of the
classes.

658. In this case, expiation must be performed according
to law. Lest it should be supposed, that, in such case, stand-
ing mute and speaking falsely being enjoined by law, there
is no offence, the text has been propounded : ¢ A Saraswa-
tee oblation must be presented by regenerate men for the

* Yijnyawnleya, cited in the Vividatandava and Smritichandricd.
MM
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sake of purification from the offence*.” For the sake of pu-
rification, that is, for.the sake of removing the offence caus-
ed by standing mute or speaking falsely, a Saraswatee ob-
lation must be severally prescnted by regenerate men. Be-
longing to the goddess Suraswatee, therefore called Saras-
watee. The term Churoo signifies an oblation consisting of
sound warm boiled rice.

69. The meaning is, that speaking falsely and standing
mute, before prohibited, are here authorized. But the text,
“ That man is criminal, who either says nothing, or says what is
false and unjust},” relates to general falschood or silence, and
this is the expiation for transgressing that prohibition. Jt should
not be supposed that the authority in the textis inconsistent,
and argued. that althoughr standing mute and speaking false-
ly have been authorized, yet that the offence arising out of
a transgression of the general prohibition remains the same ;
because standing mute and speaking falsely is a graver of-
fence on the part of witnesses, but falsehood and silence ge-
nerally is a slighter offence. Therefore the text granting
the authority is pertinent. Although in other instances the
removal of the graver offence occasions the removal of its
concomitant slighter offence, yet in this instance, from the
expression of the authority and the injunction of the expiation,
the graver offence is removed, and its concomitant offence,
though slighter, is not removed. Tlis is to be understood.

"® y4jnyawaleya, cited in the Vividutandava and Smritichandricd.

+ Last stanza of a text of Menu, 8. § 13.
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60. The authority to speak falsely must also be understood
as extending to travellers and others in [answering] general
questions, in cases where the lives of any of the tribes are in
danger: nor is there any expiation in such case, from there Erpiation not
being ho express probibition. No penalty shall attach to ‘combent on
witnesses or others on the truth of the story appearing by “itnesses.
another cause and at another time: this also is inferrible

from the text. The chapter on witnesses is here concluded.







CHAPTER VIL

OF WRITTEN PROOF.

D O Qe
SEcTION 1.

1. Having treated of possession and witnesses, written
proof is next propounded; but a writing is of two descrip-
tions, public and private. The nature of a public writing
has already been explained ; a private writing is now treated
of : this is of two descriptions,—prepared by the party him-
self, and prepared by others. That which is prepared by
the party himself requires no witnesses : that which is pre-
pared by others requires witnesses. The mode of proving
these 'two depends on local and peculiar usages, as Ndreda
has declared: “ Written evidence is declared to be of two
sorts ; the first, in the handwriting of the party hflnself, which
need not have subscribing witnesses ; and the second, in that
of another person, which ought to be atteated: the validity
of both depends on the usage established in the country+t.”

2. Next is propounded the rule regarding a writing pre-
pared by others: “ When any matter is mutually agreed

* Vivadatandava, Smritichandricd, and Vyavahdramayac ha.
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upon voluntarily, a writing must be drawn out with respect
to it, with the insertion [of the name] of the obligor, and duly
attested*.” When any agreement is voluntarily entered into,
or stipulation made mutually between the creditor and debtor,
whether relating to gold or other valuables, then a writing
must be executed, fixing the period of payment and the monthly
rate of interest, for the purpuse of establishing the fact on
the expiration of such period; and it must be attested by
witnesses of the description already mentioned. “ With the
insertion of the obligor,”—in which the obligor is men-
tioned, or*in which the name of the obligor is mentioned in
writing.

3. Or else witnesses of the description before mentioned
may be employed, as appears from the following text of the
Smriti: “ For the purpose of proving any act done by the
party transacting it, witnesses may be relied upon in judicial
proceedings. The act of a party may be good without a
writing+.”

4. Moreover, “ The year, month, fortnight, day, name,
tribe, family, scholastic title, the names of the parties’ fa-
thers, &c. must be specified}.” The year,—twelvemonth.
The month,~as Cheyt and the like. The fortnight,—the
light or dark half of themonth. The day,—the first or other
day of the moon'sage. The name,—the name of the creditor
and of the debtor. The tribe,—Brahminical or other. The

* Yijnyawalcya, cited in the above authorities.
1 Vividatandava.

1 Yéjnyawalcya, cited in the Smritrichandric and Vyavahdramayi~
¢’Aa, but uucertain in the Vividatandava.
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Jamily,—descended from Vashistha or other stock : with
these, that is to say, with the year, &c. it must be distin-
guished ; also with the sckolastic titles, as the title of Bufo-
brichha or Kutha,_ assigned as the mark of distinction for
reading a portion of the Vedas. The names of the parties’
Jathers,—that is, the names of the fathers of the creditor
and debtor. By the term “ &c.” is intended the nature
of the subject matter, the occupation [of the parties]. The
meaning, connected with what went before*, is, that the
wriling should be distinguished by these characteristics.

5. Anagreement having been executed, the debtor should
sign Lis name with his own hand, and should add, “ what is
vhove written is agreed to by me the son of such a one.” A
matter having been stipulated between the creditor and deb-
tor, and the agreement having been determined and executed,
the debtor, that is to say, the obligor, should subscribe his
name with his own hand and should moreover add or insert
in the instrument, that what is above written is agreed to or
approved by him the son of such a one. .

6. “ The witnesses also, being equal, should write with
their own hands, specifying the names of their fathers, ‘1,
being such a one, am witness to this mattert.” » Those per-
sons who are specified in the instrument as being witnesses
should each, having specified his own and his father’s name,
individually write with his own hand, that he, such a one,
Devadutta or the like, is a witness in the matter in question.

* Alluding to the text cited in verse 2.
+ Vividatandava. ‘
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Being equal, signifies equality in point of number and quali-
fications.

7. If the debtor or the witnesses be ignorant of the art of
writing, then the debtor and each of the witnesses by means
of others, in presence of all the witnesses, must cause to be
written their assent, as Ndreda has declared: “ That deb-
tor who is ignorant of the art of writing, shall cause to be
written his assent ; or if the witness is ignorant, by means of
another witness, in presence of all the witnesses*.” More-
over: T” scribe must enter this : being solicited by both
parties, by me the son of such a one, this has been writtent.”
The scribe, being solicited by both parties, that is to say, by
the obligor and obligee, should write at the foot of the instru-
ment : By me Devadutta, or other name, the son of Vishna-
mitra, or other name, the above has been written.

A writing prepared by the party himself is now treated
of. ““ But every document, which is in the handwriting of
the party himself, is considered as sufficient evidence even
without witnesses, unless obtained by force or fraudi.”
That instrument which has been executed by the obligor
with his own hand, has been declared by Menu and other
sages to constitute proof without witnesses, provided it were

* Vividatendava.

+ Ydjnyawalcya, cited in the Vividatandava, Smritichandrics, and
Pyavahbramayac'ha.

1 Ydjnyawaleya, cited in the Vividabhangirnava, Vividatandava,
Smritickandricd, and Vyavahdramayacha.
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not obtained by means of force and lesion®. By force,—vio-
lence. By lesion,—that which is effected under the influence
of fraud, avarice, anger, fear, intoxication, &c.—provided it
was not obtained by these means. Ndrvda also has de-
clared: “ That writing is not proof, which is executed by a
person .intoxicated, by one under duress, by a female, by a
minor, and that which is eflected by force, and by intimida-

tion, and lesiont.”

9. And a writing executed by the party himself, or by
means of another, should specify whether it is *ompanfed
or unaccompanied by a pledge, should be drawn out accor-
ding to peculiar local usages, and should not be deficient with
respect to the import and language. This is all that is re-
quisite. It is not necessary that its conditions should be
expressed in classical or provincial language; as Ndreda
has said: “ That which is net adverse to peculiar local
usages, and declaratory of the nature of the transaction of a
pledge. That instrument is termed proof, which is connect-
ed in import and language}.” Transaction signifies mak-
ing ; the transaction of a pledge, the making a pledge: its
nature, whether a simple deposit, or usufructuary, or for a
specified period. Declaratory,—making manifest. Such

* Compulsion by illegal distraint of liberty, or by intimidation of
threats and penance of bodily harm, is duress. It vitiates a contract
or obligation extorted by its means.—Colebrooke on Obligations and
Contracts, Part I. p. 235, Lesion, presumptive of imposition or op-
pression, is a ground of rescinding any contract, executory or executed.
—Ibid. p. 234.

+ Vivadatandava, but Hureeta cited in the Smritichandrici.
1 Vivédatandava and Smritichundricd.
NN
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is the meaning of the terms: declaratory of the nature of the
transaction of a pledge. Connected in import and language :
the import and the langnage—the terms in which these are
preserved in due order. By this is meant “ conuected in
import and language*.” Such a writing is proof. Here
it is not requisite, as in the case of a public and royal instru-

ment, that it should be expressed in classical language.

10. In treating of the instrument, it may be mentioned,
that the debt specified therein should be discharged by three
persons : A debt specified in writing must be paid by three
persons alonet " as in the case of a debt coutracted in the
presence of witnesses, it must be paid by three persons, so
in the case of a bonded debt, it must be paid by the obligor,
his son, and grandson, but not by the fourth in descent, or
those after him. This is ordained.

11. Should it be objected, that a text has already declar-
ed universally: “ By sons and grandsons, a debt must be
discharged},” by which it is already provided, that a debt
must be paid by three persons, it is admitted: but the above
text has been.propounded to preclude the supposition, that
in the case of bonded debts, there is, in another text, any
exception to the precept. Thus, having treated of the nature
of a bond., it has been declared by Catyéyana: “ Suchcon-
tracted by the ancestors mmst be discharged after the lapse

* It is not practicable to render a faithful translation of the original
in this place, the disquisition being intended to exemplify the rule for
forming the Sanscrit compound designated Buhobriki.

+ Catydyana, cited in the Vividatandava.

1 Ratndcara.
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of time*.” Swuch alludes to the bonded debts. The debts
of the ancestors must be discharged by their representatives,
even though a long time may have elapsed. Here by the
use of the plural number “ ancestors,” and the mention of the
lapse of time, it might be inferred that the debts must be
discharged by the fourth in descent, and those after them.
Moreover, the text of Hareeta, “ He will obtain payment
who holds a bondt+.” Here also it might be inferred, from
the general mention respecting the payment of the debt to
any person holding a bond, that by the fourth in descent,
and those after them, payment should be made. Fo obviate
such a supposition, the above text has been properly recited.
The two last-mentioned texts must be reconciled to the in-
junction of Yogeeshwara.

12. He slates an exception: “ A pledge may be enjoyed
until the debt is repaid}.” This text has been recited, lest
it should be supposed, from the number being limited to three,
that ini the case of a bonded debt accompanied by apledge, he
who is exempt from the payment is also not entitled to re-
deem the pledge ; and it implies, that until the debt is dis-
charged by the fourth or fifth in descent, the pledge may be
enjoyed: it follows, that the fourth, or those after him in de-
scent, are entitled to adjust a debt accompanied by a pledge.
Should it be objected, that this exception is superfluous,
from the occurrence of a former text,“ Anusufructuary pledge§

* Vividatandava.

+ Vevramitrodaya.

+ Catydyann, cited in the Vividatandavu.

§ Cited in the chapter on pledges.
NN'2
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is not forfeited*,” it is replied, that were it not for this ex-
ception, that text might be considered to extend to three
persons only. Al this is irrefragable.

13. Having disposed of incidental topics, the original
subject is now reverted to. “ An instrument being in ano-
ther country, or badly written, or destroyed, or effaced, or
stolen, or torn, or burnt, or divided, he shall cause another
to be executedt.” By this text it is directed, that he shall
execute another when the origirnal instrament is insufficient
to prove the transaction ; and its insufliciency to prove the
transaction consists, as declared, in its being in another
country, or in its being badly written, &ec. Badly written,
signifies, when the writing is bad, in consequence of thewords
or characters being written in a corrupt, equivocal, or unin-
telligible manner. Destroyed,—by lapse of time. Effacdd,—
in consequence of the ink having become pale, or by other
means, when the writing is rabbed out. Sfolen,—Dby thicves
or others. Torn,—pulled lo pieces. Burnt,—by fire. Di-
vided,—split into two; and this holds good by the consent
of the plaintiff and defendant.

14. “ But if they disagree, and the instrument be in a
country remote from the scene of litigation, a period of time
calculated with reference to the distance must be allowed for
its production: or if the instrument be in a distant country,
or destroyed, the case may be decided by having recourse to

witnesses, as Ndreda has declared: “ In the case of an in-

* A part of the last stanza of the above text.

+ Yijnyawalcya, cited in the Smritichandricd, but Catydyana in the
Fividatandava.
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strument being deposited in another country, or destroyed,
or badly written, or stolen. Should it be in existence, time
must be allowed: should it not be in existence, ocular evi-
dence must be resorted to*.” A period of time must be allowed
for the purpose of producing an instrument which is in ano-
ther country, in existence, and forthcoming. But should it not
be in existence, and not forthcoming, the case must be de-
cided by having recourse to the ocular evidence of such wit-.
nesses as have formerly seen it. But where there are no
such witnesses, the decision must be according to a divine
test; as appears from the text, “ Recourse must be had to a

divine test, ina case where there is no writing or witnessest.”

15. And this relates to a private document; the same
rule is applicable to an official document, but there is this
distinction: “ In all cases, that is termed an official docu-
ment, which is signed with the king’s hand, and sealed with
his seal in witness thereof }.”

16. Another species of official document has heen de-
fined by Vriddha Vasistha: “ That is termed a decree,
which comprises the matter adduced to be proved, the an-
swer, the pleadings, and the decision, sealed with the royal
seal, and signed by the chief judge and others. The sub-
ject matter being proved, he shall give the decree to the

* Vivddatandava and Pynvahdramayac'ha.

T Vividatandava, but Catydyana cited in the Pyavahdramayic ha.

% Vasistha, cited in the Vividatandava, but Ndireda in the Smritichan-
dricd.

§ Vividatandava and Smritichandricd.

7

What is term-
ed an official
document.

Of a favour-
able decree.



A8

Ofan un‘a-

voursble
cree.

de-

Mz‘tacflzara.

bands, that they, being sons of such and such persons, ap-
prove the judgment ; from the following text of Menu :
“ Those assessors who are there present, conversant in the
holy texts, shall give their signalure under their own hands,
according to the rule for writings*.” ‘The case is not dives-
ted of embarrassment, uiless all the assessors are unani-
mous, as Nareda has declared: “ Where all the assessors
Are unanimous in opinion that [such a decision] is right, the
case is divested of embarrassment; otherwise, it remains
embarrassedt.” This applies to a suit consisting of four
divisions, from the text: ¢ That which establishes the
thing to be proved, which consists of four divisions, and

which bears the royal seal, is termed a decree pro}.”

17. But where there is a loss [of the suit], © as in the
five cases, One who contradicts, a prevaricator, one who
does not attend, one who stands inute, and one who being
summoned absconds§;” in such cases there is not a favou-
rable decree, but a decree comfra. This is [awarded]

for the purpose of adjudging amercement at a future period|}.

* (ited as the text of Catydyane in the Veeramitroduyu and Smri
tichandricd.
t Vivddatandava.

t Vivddutandava, but cited as the text of Vrikaspati in the Smriti-
chandricd.

§ Vivddatandava.

J| Tt was before laid down in Chap. ii. Sec. 1. §§ 8, that one whois
nonsuited is to be fined ; but he does not therefore forfeit all claim
to the subjeet mutter, and the text here merely means that a judgment
of nonsuit is w be recorded, with the view of amercing the party in
default.
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But a decree pro is for the purpose of establishing a plea of
former judgment. This is the di-tinction.

18. He next treats of the means of clearing up doubt
from a document. “ In a disputed case, the document must
be proved by the handwriting of the party or the Tike, by
reasonable inference, by evidence of the contract which the
instrument records, by a peculiar mark, by connexion
and dealings of the party, by the contents of the document,
or by previous recourse to measures for recovery*.” The
ascertainment of the fact, whether a document is genuine or
fabricated, may be by those who wrote it. The meaning is,
that a document may be proved by means of another docu-

ment written by the same person, and if the writing assimi-

lates, this is one method of [clearing up.] From the term.

“or the like” must be understood the comparison of the
handwriting of the attesting witnesses and the scribe, by
means of other documents.  Reconcilement to means of pro-
bability, is the meaning of the term “ reasonable in-
Jerence ;” reconcilement of the relation between the p;'oper-
ty, and the time, place, and persons, that at such a time, and
in such a place, such a person is likely to have possessed
so much property. This is what constitutes reasonable
inference. By evidence, means, that of the attesting wit-
nesses. By apeculiar mark, some distinguishing mark, such
as s7i, &c. By connexion,—that is, the former relation of
money transactions between the parties on account of mutual

* Uncertain in the Fividatandava, but Ydjnyawaleya cited in the
Vividabhangirnava, Smritichandricd, and Vyavaharamayac'ha.
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winning party§.” The assessors also shall give it under their
confidence ; and by inference is also implied the considera-
tion as to the probability of the receipt of so much property
from such a person. These are the means, and the import
is, that by these means doubt attaching to a document may
be cleared up. But where the doubt as to a writing cannot
be cleared up, there recourse must be had to witnesses
for the purpose of decision, as Cafydyana has declared :
“ Where a document is impugned, the claimant must adduce
the witnesses named therein*.” This text relates to a case
where the witnesses are forthcoming. But where they are
not forthcoming, the text of Hareeta applies: “ Having im-
pugned a document, by saying, This document was not exe-
culed by me, but has been fabricated by him, the decision
must be by divine test+.”

19. In answer to the question, what is to be done after the
doubt has been cleared up, and payment caused to be made of
the debt, if the debtor should not be able to dischargc the
whole debt, he repfies: “ The debtor, having paid by degrees,
shall record [the payments] on the back of the document, and
the creditor shall write with his own hand the amount of the
receipts }.” If the debtor is unable to discharge the whole
amount of the debt, then, having paid by degrees, accord-
ing to his ability, he shall record on the back of the original
document, So much has been paid by me; or the credifor

* Vivadatandava.
+ Ibid.
+ Ibid.
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L) .
shall account, on the back of the original document, for the
sums realized or received By him, and record that so much
has been repaid to him. 1n what manner? By a record of
his own hand, or under his own handwriting ; or the credi-
tor should give to the debtor a written receipt for what has
been repaid, drawn up in his own handwriting.

20. He next proceeds to declare how the document should
be disposed of, the whole debt being discharged. “ Having
discharged the whole debt, he should tear up the writing, or
cause another to be executed for acquittance *.” Having
discharged the debt, whether by degrees or all at once, he
should tear up the original writing. But if such writing be
in an inaccessible country, or be destroyed, then, for acquit-
tance or putting an end to the debtorship, the debtor should
cause the creditor to execute another writing, and in like
manner the creditor should give to the debtor a deed of ac-
quittance. This is the meaning. He next declares what is
to be done on the discharge of a debt attested by witnesses.
“ The repayment of an attested debt should be attested+.”
One should repay an attested debt in the presence of its for-
mer witnesses. Thus ends the chapter of documentary evi-

dence.

* Yijnyawalcya, cited in the Vividatandava.
1 The last stanza of the above text.

281

What is to he
done after the
discharge of the
debt.

Those who
witnessed the
loan should
witness repay-
ment also,






CHAPTER VIIL
OF EVIDENCE BY DIVINE TEST.

~ett - DPre-

SECTION 1.

1. The threefold description of human evidence, writ-
ings, witnesses, and possession, have been propounded. Now
Leing about to treat of divine test in its proper place, he
states the general definition of a divine test in five texts,
commencing with the text: “ The balance, fire, water,” &ec.
He now declares, the divine tests, “ The balance, waier, fire,
poison, and sacred libation, are the divine tests for pur-
gation®.” According to the sacred code, five ordeals, com-
mencing with the balance, and ending with sacred libation,
are to be administered for the purpose of purgation, or the
removal of suspicion in a doubtful matter.

2. But [should it be objecled], that there are other or-
deals, such as grains of rice, &ec. as expressed in the text of
Pitamaka, “ The balance, fire, water, poison, and sacred liba-
tion, and grains of rice, are ordeals. Hot mgtal forms the
seventh mode}.” And how then can there be only those enu-

* Yijnyawalcya, cited in the Vividatandava and Pyavahiramayac'ha.
+ Vividatandava.
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4

merated? It is replied, that these are for heavy charges.
The restrictive meaning is, that these are for heavy charges,
and not otherwise. It is not meant that they are the only
ordeals. He will hereafter describe the meaning of a heavy
charge. But [should it be ohjected], that in trifling charges
also, the sacred libation is made use of, from the text, “ In a
trifling case, the sacred libation is to be administered :” it is
admitted ; but the enumeration of the sacred libation, together
with the balance and the rest, isnot intended to confine its use
to heavy charges, but for the sake of including [its use] in a
charge supported by a binding asseveration, otherwise it
might be confined to the case of a presumptive charge, from
the text, “ He should administer the ordeals of the balance and
the rest to persons under a charge supported by asseveration,
but in cases of presumptive charge, grains of rice and sa-
cred libation : in this there is no doubt*.”

3. No distinction having been laid down between heavy
charges, whether presumptive or supported by a binding as-
severation, in the case of an accuser binding himself to abide
by the award [in case of failure], he propounds an excep-
tion : “ These, the balance and therest,arefor a personaccused,
where the accuser binds himself to abide by the awardt.”
The award is the fourth division of the suit, involving defeat
or success: by it the penalty is ascertained. Abiding by
that, is abiding by the award, and he obtains the penalty an-
nexed to such award.

* Yividatandava.
+ Ydfnyawalcya, cited in the Fyavahiramayic'ha.



Of Evidence by divine Test.

4. “The claimant shall {mmediately reduce to writing
the evidence of the thing to be proved®.” This rule has been
propounded relative to a claimant who maintains the affirm-
ative of a proposition. He now propounds an exception:
“ By consent, either party may have recourse to it. Either
may abide by the awardt.” By consent, that is, by the mu-
tual agreement of the accuser and the accused, either theac-
cuser or the accused may have recourse to ordeal, and either
the accuser or the accused may abide by or take on himself
the award of corporal or pecuniary penalty. This is the mean-
ing. An ordeal is not like human evidence, confined to an
affirmative only; butit extends indiscriminately both to affir-
matives and negatives. So that in the case of a total denial,
or a special plea, or plea of formerjudgment, ordeal may be

resorted to at the option either of the complainant or defen-
dant.

6. The ordeal of sacred libation may be resorted to in
trifling charges, or heavy charges, or those which are pre-
sumplive, or those which are supported by a binding asseve-
ration, indiscriminately. Thishas beensaid. Butthe ordeal of
the balance, down to thatof poison,is only applicakle toheavy
charges, and those which are supported by a binding asse-
veration. But an exception has been propounded to the rule,
as far as regards binding asseverations: “Let him act with-
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outbinding himself to abide by the award, inthecase of treason .

against the king, and of a grievous offence }.” Let him have
recourse to the balance and other ordeals,without abiding by

* Vide supra, Chap. 1. Sec. 6. § 1.
+ Vyavehdramayuc'ha.
1 Vivédatandava and Vyavahdramayacha,



Other divine
tests described.

Mitacshara. .

the award, in an accusation of 'treason against the king, or in
an accusation of killing a Brabmin or other grievous offence ;
also in-an accusation of heinous robbery, as has been declared
in the text: “ Let an ordeal be administered, without binding
by the award, in the case of persons suspected by the king,
and those implicated by robbers*, and those intent on their
own justificationt.” But the ordeal by grains of rice is only
for petty thefts, as appears from the text of Pitamaka :
“ The ordeal by grains of rice is to be administered in cases
of theft, but not in other cases. This is certain}.” The or-
deal by hot metal§ is to be used in cases of robbery of mag-
nitude, as appears from the text, “ The ordeal by hot metal
has been propounded for those who are accused of rob-
bery ||.”

6. Moreover, other divine tests are used on trifling occa-
sions. “ By his veracity, by his horse or elephant, and his
weapons, by his kine, grain, and gold, by the deities, by his
ancestors, and by [the. relinquishment of the fruit of ] virtu-
ous actions; or let him touch the heads of his children, and
wife, and intimates, or in anaccusation admitting of it €], the

* Although from the fact of robbers being unworthy of belief, the
mere implication by them should not raise suspicion, yet as the term
< of those implicated by robbers” has been used in conjunction with
¢ persons suspscted by the king,” suspicion is excited.—Subodhini.

+ Cited as the text of Nireda in the Vivddatandava.

t Ibid.

§ This ordeal, called Tuptamasha, is performed by taking gold or
other metal from clarified butter while hot.

|| 1bid.

91 The printed copy of the Mitdcshara has it Surveshoo, in all accu~
sations ; but the true reading, as explained by Subodhini, is Suhyeshoo,
admitting of it. :
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sacred libation*.” These divi;xe tests propounded by Menuw,
are declared by Ndreda and others to be applicable to
trifling occasions. Should it be asserted, that ordeal is
a means of decision where human evidence is not to be
resorted to, and that oaths are, according to popular ac-
ceptation, ordeals, [it is replied,] there has been a distinc-
tion propounded between these and the ordeals of the balance,
&e. the effect in the latter case being immediate, and, in
the former, future, as in the terms Brakmin and Puribra-

Jukat. But the sacred libation, though enumerated among  Distinction

bhetween an
oaths, is classed with the ordeal of the balance, &c. not because oath and a ore

. deal,
the effect of it, in common with the ordeal of the balance, &ec. is el
immediate, but because, in common with those, it is appli-
cable to weighty charges, and charges supported by a binding

* Nireda, cited in the Vividatandava and Vyavahdramayucha.

T The import of this illustration is, that ordeals and oaths are not
convertible terms. The meaning has been thus explained by Subodhi-
ni: “ As the separate mention of the term Puribrajuka indicates ano-
ther purpose, so the separate mention of oaths indicates, that they are
intended for another purpose. That purpose has already been declar-
ed, [in assigning their use to trifling occasions,] or the meaning of the
use of the terms Brahmin and Puribrajuka may be thus exemplified.
Invite a Brahmin, and invite a Puribrajuka. In this sentence, by the
mere injunction to invite a Brahmin, the injunction to invite a Puribra-
Jjuka also may be comprebended, [inasmuch as all Puribrajukas?] or
Suniasees are Brahmins, though all Brahmins are not Puribrajukas ; and
the separate injunction to invite a Puribrajuka, proves that the Brakmin
and the Puribrajuka must be considered as distinct individuals. So also
in this instance, although the balance and the rest, andoaths, may both be
comprehended under the designation of ordeal, yet, from the separate
use of the terms oath and ordeals, the term ordeal must be considered

as distinct from the oath, and as relating to the balance and other simi-
lar ordeals.
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asseveration. But the ordeal by grains of rice and hot metal
are not classed with the ordeal of the balance, &c. although the
effect of both modes is immediate, because they are applica-
ble to trifling. occasions and presumptive charges. These
ordeals and divine tests are to be resorted to in cases of debt
and other occasions, according to circumstances.

7. But the text of Pitamaka, “ In actions relative to
immoveable property, ordeals are to he avoided*,” is ex-
plained by the interpretation, that they are to be avoided, in
case documents and neighbouring witnesses are forthcom-
ing. Should it be objected, that in other actions also, re-
course cannot be had to ordeals, where there exist other
means of proof,—it is admitted : but in actions for debi and
the like, should witnesses of the prescribed qualifications be
addudtd by the plaintiff, and should the defendant bind him-
self to abidé by a penalty and rely on an ordeal, then an or-
deal may be resorted to, because there may be the fault of
partiality in witnesses, and because there cannot be any
fault in an ordeal, from its being an indication of the reality
and an emblem of justice, as Ndreda has declared : « Jus-
tice consists in truth, and litigation [is dependant] on wit-
nesses. In a case admitting of divine test, recourse need
not be had to oral or documentary evidencet.” The text
of Pitamaha is propounded, not for the purpose of exclud-
ing ordeals altogether, but for the purpose of excluding the
supposition, that inactions relative to immoveable property,
the decision by ordeal may be resorted to by a defendant,

* Vioidatandava and Vyavahdramayno'ha.
1 Vivédatandava.
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who binding himself to abide by a penalty, relies on ordeal,
there being documents and neighbouring witnesses. Should
this not be [the interpretation], then in actions relative to
immoveable property, there could be no decision in the ab-
sence of documents and neighbouring witnesses*.

8. Moreover : “ Having called the person, fasting, at sun-
rise, who has bathed with his clothes on, let him adwinister
all ordeals in presence of the prince and of Brahmins+.” The
judge shall administer the ordeals, having called the person
who is subjected to them in the morning, at-sunrise, fasting,
having bathed, in bis clothes, in the presence of the prince

and of the attendant Brabmins. ¢ Ordeals are to be admi- .

nistered for purgation always to a person fasting for three
sights, or fasting for one hight}.” The difference here pro-
pounded by Pitamaha as to the degree of fasting must be
regarded in practice according as the matter is grave or tri-
fling, great or small. The rules regarding fasting, should
be applied also to the officiating chief judge, from the text
of Nureda : “ Let the chief judge transact all matters by

ordeal, fasting, in the same manuner as sacrificing priests

cunduct sacrifices by order of the king§.”

* The meaning is, that in actions relative to immoveable property,
where the plaintiff adduces documen's or the evidence of neighhour-~
ing witnesses, the defendant cannot have recourse to an ordeal ; but in
the absence of such evidence, he may have recourse to an ordeal in ac~
tions relative to immoveable property, notwithstanding that the plain«
tiff add other evidence

+ Vividatandava.

1 Thid.

§ Pitamaha, cited in the Vividatanaava,
PP
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;hi);ﬂ't;’"ﬁ:t 9. Although the time of sunrise is here propounded with-

ﬂ;'t‘r‘:-zﬁ: i;t:;‘. out distinction, yet, by approved practice, ordeals are to be
deals. administered on Sundays. “In the morning the ordeal of fire,
in the morning the ordeal of the balance must be administered,

in the forenoon that of water must be administered. by a

person -desirous of discovering the truth. The purgation by

sacred libation is propounded for the first part of the day.

In the latter part of the night, when it is very cool, the or.

deal by poison must be administered*.” These distinctions

propounded by Pifamaha wmust be ohserved. As no parti-

cular time has been propounded for the ordeals of grains of

rice and hot metal, they must be administered in the morn-

- ing, from the following general injunction of Ndreda: “ The
administering of all ordeals has been declared proper in the

1110"“@;.;1' >

»

Particular 10. The day being divided into three parts, the first part
ﬁ"?fﬁ:ﬁ’.’.’lﬁi is termed the morning, the second, the forenoon, the third,
the evening. The distinction of time must depend on the

cases ol the injunction or prohibition. The cases of injunc-

tion [are now declared.] The frosty and cold seasons, and

the rainy seasons, are declared [the proper times] for [ad-
ministering the ordeals by] fire. 'Water in the autumn and

summer season. Poison in the frosty and wintry, and in the

' months of Cheyt, Aghun, and also Bysakh ; these three months

are common, and not adverse to any ordeals. Sacred liba-

tion may be given at all times; and the balance is not con-

fined to any particular period}.” The use of the term sa-

* Fividdatandava and Vyavahiramayic'ha.

+ Vividatandava.

1 Nireda, cited in the Fivddatandava, but Pitamaha in the Pyavae
héramaync'ha, excepting the last hemistich.



Of Evidence by divine Test.

cred libation, is intended to include all oaths. As no distinc-

tion has been propounded for [the ordeal of ] grains of rice,
it is not limited to a particular period.

11. The cases of prohibition are as follows :—“ Purga-
tion should not be by water in the cold weather; nor should
purgation be by fire in the warm weather ; nor should one
administer [the ordeal by] poison in rainy weather, nor
that of the balance in windy weather ; norin the afternoon, nor
in the cvening, nor in the middle of the day*.” The word
“ cold,” mentioned in the text, “ Purgation should not be
by water in the cold weather,” includes the wintry, frosty,
and rainy seasons. The word “ warm,” mentioned in the
text, “ Nor should purgation be by firc in the warm weather,”
includes the summer and autumn season.  Adthough the in-
junction was before laid down, the prohibition is usi#l¥ for
the suke of giving greater eflect. The object will be here-
after propounded. He now treats of the condition of the
persons.

12, “ Ordeal by balance is declared for women, miuors,
old men, blind and lame persous, Bralumins, and sick per-
sons. Fire or water, or seven barleycorns of poison, for a
man of the servile tribet.” The terin woinen, implies fe-
males in general, without respect to distinction of tribe,
age, or condition. The term minors, signifies one who has
not attained his sixteenth year, without respect to tribe. 0Old
men,—those who have passed their eightieth year. Blind,—

* Nareda, cited in the Vivddatandava.

+ Cited as the text of Yijnyawalcya in the Vividatandava and Vya-
vahdramayac'ha. *
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deprived of vision. Lamepe;mn.y,-—-whose feet are useless.
Brakmins,—persons of that tribe generally. Sick persons,
—those afflicted with disease. The [ordeal by] balance alone
is declared fit for the purgation of these. A red-hot plough-
share, or hot metal for a Cskefrya, and water for a Vaisya,
as appears from the disjunctive term “ or.” Scven barley-
corns of poison are for the purgation of a man of the servile
tribe ;and from the declaration of the balance being for Brai-
mins, and from the declaration in the text, “ or seven barley-
corns of poison,” that poison is the ordeal for a Sudra, it is
proper to apply the ordeals of fire and water to Csketryas
and Vaisyas. This has been explicitly declared by Pita-
maha : [¢ Ordeal by] balanceisto be administered to a Bra/k-
min, and fire to a Cshetrya. Water is declared for a Vai-
sya; and one should cause the [ordeal by] poison [to be ad-
minWered to] a Sudra.” But the text depriving females
of ordeal, namely, “ When the trnth is sought after, an
ordeal will not be administered to those who are doing
penance, or severely afflicted, or sick, or devotees, and
women+,” has been recited for the purpose of taking away
the alternative [allowed in other cases], namely, “ By con-
sent, either party may have recourse to it}.” It has more-
over been declared : In charges accompanied by a binding
asseveration, women and the like being the parties charged,

* Vividatandava.

+ Nidreda, cited in the Pivédatendava.

1 See verse 4. In other words, where women and the other persons
specified are either party in a cause, it shall not be optional for either
party to have recourse to ordeal ; but the ordeal should be resorted to
by the party, who may not be involved in the disqualifying text. But
where both parties are women, or fall under any other of the specified
exceptions, there the general rule applies. '
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the ordeal is to be adwministered to those making the charge ;
aud where these [that is to say, women] ure the parties
making the charge, the ordeal [is to be administered] to the
party charged ; but where they mutually accuse each other,
there is an option: and here also [the ordeal by] balance
alone is enjoined for women. It appears also from the expla-
nation of the same text,that the balance alone is for women and
others in presumptive charges of weighty and other offences;
but the text becomes applicable by restricting the ordeal of
women by balance to the months of Cheyt, Aghun, and Bysakh,
which are applicable to all ordeals and not [by interpreting
it that the ordeal by] balance alone is at all times [proper] for
women. This appears from the text, [The ordeal by] “poison
hLas not been declared for women, nor hasthat by water been
propounded ; by the balance, by the sacred libation, and the
rest, their hidden secrets must be explored®,” which edffbins
the balance, sacred libation, fire, &c. excluding poison and
waler. The same rule is applicable to minors, and the
others [enumerated]. The injunction as to the use of the
ordeal by balance, &ec. for Brahmins and.the rest, is not to
make it alone admissible at all periods, as is evident from the
text of Pitamaha: *“ The purgation by sacred libation is
declared applicable to all tribes.  All these are declared ap-
plicable to all, except poison to Brahminst.” Hence the text
has heen propounded for the purpose of determiniug that the
ordeal is to be'by balance, &ec. in a period which is common
to all ordeals, and where many ordeals would be admissible}.

* Nireda, cited in the Vividatandava.

1 Vivddatandava and Vyavahdramayac'ha.

% This explanation is rather tortuous. The meaning, however, is
this. The general injunction is, that during three months of the year,
(Cheyt, Aghun, and Bysakh,) any mode of ordeal is admissible, The

203
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13. But at any other pErii)d, the ordeal appropriated to
that period for all. In the rainy season, fire alone is for all.
In the wintry and frosty seasons, there is an option either of
fire or poison to Cshetryas and the other two tribes, but only
fire to Brahmins, and never poison, from the prohibition,
“ except poison to Brumhins.” In the autumn and summer
seasons, only water. But to such as are afflicted with a
peculiar disease, in which the use of fire and water is prohi-
bited, such as those described in the following text, « Let
one keep away fire from leprous persouns, and water from
the feverish, and let one keep away poison from thos¢ oppress-
ed with bile and phlegm*:” to them, even at the proper
time for fire and other ordeals, let the ordeal of the balance,
and others which are common to all times, be administered.
“ Water, fire, and poison must be administered to persons
in health+.” From this text it is inferrible, that to them, as
well as to weakly persons, the ordeals suitable to the tribe,
condition, and age of the parties are to be administered,
without contravening the seasons and periods fixed by the
injunctions and prohibitions.

particular injunction follows, that to women, Brahmins, &c., the pur-
gation by balance alone should be administered. There are other texts,
however, which declare that any ordeal, except poison and water, may
be administered to women, and that any except poison may be adminis-
tered to Brahmins. 1t becomes, therefore, necessary to reconcile these
conflicting texts, which is done by stating, that in the three months
above specified the ordeal by Lalance alone should be administered to
women, Brahmins, and the rest. By the same rule, in those months,
fire should be the ordeal for a Cshetrya ; water for a Vaisya, and poi-
son for a Sudra.

* Hureela, cited in the Vividatandava.
+ Vivddatandava.
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»”

14. Tt has been declared*,” These are for heavy charges.

He now explains what constitutes a heavy charge. “ One

should not take a [red-hot] ploughshare under a thousand, .

nor poison, nor the balance.” One should not administer the
ordeal of a ploughshare, of poison, or of the balance, under a
thousand panas : nor that of water, which is included, as
has been declared: “ In heavy charges, one should cause to
be administered the ordeal of the balance, down to that of
poisont.” In such cases, that of sacred libation should not
be resorted to, from the text, “ In a trifling case, sacred liba-
tions are to be administerec}.” The above four §ordeals are
to he administered in cases where [the subject matter] ex-
eeds a thousand panas, but not under. This is the meaning.

15. But [should it be objected], that fire and the q}her
[three] ordeals have been declared by Piétammaha applicable
to cases under a [thousand] in the following text, “ One
should administer the balance in the case of a thousand; in
the case of half a thousand, iron; in the case of half the
moiety, water. Poison is declared applicable in the case of
haif of that®].” It is admitted, but the text of Pitamaka
applies to a case where the taking involves degradation, and
the text of Vijnyaneswara applies to other cases. This is
the practice, and these two texts apply to cases of robbery
and aggression.

* Verse 2.

+ Veeramitrodaya.

+ Tbid,

§ That is, the ploughshare, poison, the balance, and water.
' Veeramitrodaya.
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17. A distinction hagbeen propounded by Catydyana in
the case of adenial. “ In the case of a denial of receipt,
svidence must be resorted to. But in cases of robbery and
aggression an ordeal may be administered, even though the
subject be trifling.”

17. Having ascertained the amount of -all the property, it
should be made into gold, [that is] having ascertained the
number of the suvernas,—if a hundred be lost, poison has
been declared the ordeal ; and also if eighty have been lost,
tire. If sixty have been lost, water is to be administered ;
or if forty, the balance; and sacred libation is propounded in
the case of the loss of twenty or ten. In case of the loss of
five or more, or half, or a quarter of that number, grains of
rice. In a case inivolving the loss of balf or a quarter of that
agein, let him, the deponent, touch the heads of his sons or
other relations. But in a case involving the loss of hall or
a quarter of that again, the usual meanshave been enjoined.
Aking so distinguishing suffers no injury spiritually or tempo-
rally*.”

18. “ Having ascertained the number of suvernas.” &e.
Here the term suverna means sixteen mashas ; and the
word suverna is used to signify the quantity above specifi-
ed. The term loss here is intended to suppose denial. ““ Oue
should not take the ploughshare under a thousand+.” This
must here be understood to mean a thousand copper paras.

* Pivddatandava.
+ Vide supra, § 14.
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19. But should itbe objected, that in accusations of trea--
son against the king or other grievous offence, these ordeals
have been ordained : how then can the text, “ He should not
take the ploughshare under a thousand,” apply ? Itisreplied :
* Where the king is a party, and the accusation is grave, being
pure, they should always take these ordeals*:” (that is,) in
accusations of treason agaiust the king or other grievous
offence, being purified by fasting and the other means, they
should perform these ordeals, without reference to the amount
of the property (involved).

20. The particulars as to place have been detailed by
Nareda. In apublic assembly,inthe gate ofthe king’s palace,
in the temple of the deity, and in the plain. It must be fixed,
immoveable, and worshipped with frankincense, chaplets of
flowers, and ointments. It—the balance, must be fixed.

21. The situation has also been detailed by Calydyana.
¢ Lethim establish it in Indra’s place of worship for those
accused of weighty offences and grievous sinners: at the king’s
gate for those intending treason against the king. The or-
deal must be given where four roads meet, to those born in
the inverse order of the tribes; and in other cases, let the
ordeal be given in the midst of the assembly. This let the
wise know. The decision should not be made by the king,
in the case of those offenders who serve persons unfit to be
touched, and vile, or of barbarians. In a case of doubt, he
should administer to those the ordeals in common use among

them.

* This is the second hemistich of the text commencing, ¢ One should
not take,” &e.
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SectioN 2%
Of the Ordeal by Balance.

1. Having treated of the introduction to ordeals, which
applies to ordeals of every description, he now propounds
the nature of the ordeals by the balance and the rest. “ The
accused being placed in the balance by persons acﬂuainted
with the mode of holding the scales, and being balanced
by an image, a line having been made, and (the accused) be-
ing taken down, he should invoke the balance with the fol-
lowing prayer :—° Thou, O balance! art the mansion of
truth : thou wast constructed of old by the gods; then, O
forlunate one, declare the truth, and relieve me from suspi-
cion. If in this T did commit a crime, O mother ! then do you
bring me down; but if I am innocent, lift me up}.’”

2. By goldsmiths and others, who are familiar with the
practice of holding the scales or weighing by them, the ac-
cused, or the accuser, or he who is about to undergo the
ordeal, being balanced or brought to a level, by means of an
image, made of earth or other materials, and being placed
or seated on the scales, having made a line, or having
drawn a chalk mark in the vicinity of the place where he

* Some apology is perhaps necessary for exhibiting to the public the
puerilities contained in the following pages, but the account has been
given with the view of showing the entire system. The substance of
the dootrine of Hindu ordeals is contained in the first volume of the
Asiatic Researches, and from that publication the account has been
transferred to the Encyclopmdia Britannica, in which there is a
curious description of the ordeals in use in former times and by
other nations.

$ Yijnyawaleya, cited in the Divyatatwe and Veeramitrodaya.
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(the weigher) stands, under tile strings of the balance, while
in the act of balancing by means of the image; and being
taken down, he should invoke the balance, or should pray toit
with this invocation :—* Q balance! thou art the abode of
truth. “ Of old,”—in the beginning of the creation. *“By
the gods,”—by Hirunyagurbha and other deities. A “ Wast
constructed,”’—or created. < Then,’—or therefore declare
““ the truth,”—or show the real nature of a doubtful matter.
“ O fortunate,”—or O propitious! relieve me from this sus-
picion. O mother! “ if I did commit a crime,’—or if 1
utter a falsehood, then bring me down; but “ i I am inno-

cent,”—or speak truth, then lift me up.”

3. The invocations are specified by other authorities,
which are to be used by the chief judge when invoking the
balance. That which hasbeen stated, applies to the person
about to undergo the ordeal. As that which constitutes suc-
cess or defeat may be understood {from the terms of the invo-
cation, it has not been separately treated of. But the con-
struction of the scales, the mode of ascending them, and
other matters requiring explanation, have been clearly treated
of by Pitammaka, Nareda, and others.

4. “Having cut down a tree suitable for sacrifice with a
muntra, and using the formula as to a sacrificial pillar,
( Yoopa!,) and having made obeisance to the regents of the
world, (Lokapalas,) the balance should be constructed by in-
telligent persons. The muntra of Soma* must be repeated
at the time of cutting down the treest.”

* Soma, or the moon, being the god of the woods.
+ Pitamaha, cited in the Divyatatwe and Veeramitrodaya.
Qe 2
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6. “The (beam of the) balance should be made equila-
teral, strong and straight ; and three rings should be attach-
ed inthree places, as necessary. The (beam of the) balance
should be made four hands long, and the two posts (to
which it is attached) should be made equal to it (in dimen-
sions.) Fhe intervening space between the two posts should
be two hands, or one hand and a half. Both posts should
be fixed under ground (in depth) two hands. Two (Tora-
nas) or cross bars should be fastened to each side of the
posts; but these must always be placed ten fingers higher
than the scales. Two Abalumbas or perpendiculars should
be attached to the cross bars, made of earth, secured with
string, and hanging down so as to touch the top of the
scales or basons. The balance must be placed to the east-
ward ; immoveable, and in a purified place*.”

6. “ Having adjusted the two strings to both the exfre-
mities (ofethe beam), he should place Cusa grass in each of
the scales in an easterly direction. He should place the
person who is about to undergo the ordeal in the weslern
scale or bason, and pure earth in the other side. He should
cause the cavities of the basons to be filled up with brick-
dust, gravel, or eartht.” The mention of brickdust, gravel,
orearth, shows that either of them may be used. “ Examiners
should be appointed, who are acquainted with the manuer
of weighing, as traders, goldsmiths, and braziers. The duty
of the examiners is to see that the perpendiculars and the

* Pitamaha, cited in the Divyatatwa and Feeramitrodaya.

+ Pitamuha, cited in the Divyatatws, but Ndreds in the Feeramis
trodaya.
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basons are even. Water should be placed in the scales by
Pundits, and, if the water does not flow over, it may then
be considered that the balance is level. Having first weigh-
ed the individual, let him then be taken down*.”

7. “ The balance should also be decorated with banners
and flags ; afterwards the person acquainted with the mean-
ing of the formula should invoke the gods ; the offerings of
perfumes, garlands, and sandal ointments having been pre-
sented in the prescribed mode, accompanied by the music
of the Vaditrat and Tooryaya}. The chief judge, facing
the east, with hands folded, should thus speak : ‘ O DAiarma,
enter into this ordeal with all the regents of the world,
( Lokapalas,) Vasus§, Adityas|, and Marutas¥[. ”

8. “ Havingfirst invoked Dkarma, or the god of justice,
to enter into the balance, he should then call on the Angas,
or subordinate deities. Having placed Indra on the east,
and Pretesa** on the south, Varuna on the west side, and
Cuvera on the north ; Agni, and the other regents of the

* Pitumaha, cited in the Veeramitrodaya and Divyalatwa.

+ A sort of musical instrument, of which four species are reckoned,
as wind instruments, stringed instruments, &c.

I A sort of musical instrument.

§ A Vasu is one of the éight divinities who form a Gunna, or assem-
blage of gods; and there are nine of these Gunnas. As. Res. p. 40,
vol. iii.

|| The twelve Adityas are said to be the offspring of Aditi, who is
called the mother of the gods. They are emblems of the sun for each
month of the year.

9 Marutas, or genii of the winds.—~See Moor'’s Hindu Pantheon,
p. 93.~Pitamaha, cited in the Veeramitrodaya and Divyatatwa.

¥* Yama, or literally, the lord of departed spirits.
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world, he should place on the intermediate points (of the
compass.) The colour of Indra is yellow, of Yama dark
blue, of Varuna white as crystal, of Cuvera golden, and
Agni also golden, of Nirriti dark blue.— Vayu is celebrated
as being of a purple or smoky colour, and Isana* is of a red
colour. These must successively be thus meditated ont.”

9. “ The wise should worshipthe Vasus on the south side
of Indra. Dhara, Dhruva, Somas, Apa, Anila, Anala,
Pratyusha, and Prabhaska ; these eight are termed Vasust.”

10. “ A site for the Adityas should be made between
those of Indra and Isana. Dhata, Aryayama, Mitra, Va-
runa, Ansa, Bhaga, Indra, Vivaswan, Pusha, Paryana,
these ten, and Twashtwa and Visknu, the elder and the
younger born: these are the names of the twelve Adifyas§.”

* Divyatatwa, that Tsana is of a white colour. ¥

+ Pitamaha, cited in the Veeramitrodaya and Divyatatwa.
1 Pitamaha, cited in the Divyatatwa.

§ Pitamaha, cited in the Divyatatwa.—It is recorded in the Pu-
ranas, that the twelve Adityas were begotten by Casyapa on his wile
Aditi in a Calpa, and their names correspond with the above, with the
exception of Vishnu, Paryanna, Ansn, and Indra, instead of which they
are read Savita, Vidhata, Sacra, and Urucrama ; and in another Culpa,
Sunga, the daughter of Viswacarma, was married to Aditya, and as she
was unable to endure her husband’s splendour, she complained to her
father, who made him (the Aditya) into twelve pieces, each of which
appears to represent him as Suryq or the sun, distinct in each month
of the year. 1t is mentioned in the Adityakridaya, that Aroona ap-
pears in the month of Magh ; Surye in Falgoon ; Vedunga in Cheyt ;
Bhanoo in Bysakh ; Indra in Jeth ; Rabi in Asarh ; Gab’husti in Sawun ;
Yuma in Bhadoon ; Seovurnareta in Assin ; Divacara in Cartic ; Mitra
in Aghun ; and Vishnu Sunatgna in Poos. The legend is related dif-
ferently by Ward.—See vol. ii. p. 45; and Moor, Article * Aditya.”



Of the Ordeal ‘by Balance.

11. “ The wise should make a site for the Roodras* on
the west of Agni.  Virabhadra, Sumbhoo, Grisa who
is most famous, Ajaicapuda, Ahi, Budhnya, Pinakes,
Aparajita, Bhoovanadhiswara, Capali, termed Vishampati
or lord of the Vaisyas, and Sth’hanurbhava ; these are the
eleven Roodra deitiest.”

12. “The abode of Matris should be made between that
of Pretesa and the Racshas} : Brakmi, Makeswari, Cau-
mari, Vaishnuvi, Varahi,Makendri, and Chamunda attend-
ed hy her Ganas or train: (these are Matris §.”)

13. “ The wise should make an abode for Gunes|| on
the north of Nirriti q].”

14.  “The site of the Marutas is said to be on the north
of Varuna.—Gaguna, Sparsana, Vayu, Anila, Maruta,

* See Moor, Article « Roodra.” The Roodras are distinctions of
Siva in his character of fate or destiny.

1 Pitamaha, cited in the Divyatatwa.

t The Racshas are a species of evil genii, generally engaged in
malignant combinations; not however always.—Moor’s Pantheon,
p- 96.

§ Pitamaha, cited in the Divyatatwa.—The eight Sactis, or ener-
gies of as many deities, are also called Matris or mothers. They are
named Brahmi, &c. because they issued from the bodies of Brahma
and the other gods respectively. ("Raya Mucuta on the Ameracosha.)
Insome places, they are thus enumerated : Brakmi, Maheswari, dindri,
Varahi, Vaishnuvi, Caumari, Chamunda, and Charchica. However,
some authorities reduce the number to seven; omitting Chimunda
and Charchica, but inserting Cauveri.—See As, Res. p. 82, vol viii.

|| The god of prudence and wisdom.

9 Regent of the south-west quarter.~~Pitamaha, cited in the Divya«
tutwa.
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Pyran, Pranes, and Jiva; these eight are called Ma-
rutas*.”

16. “The wise should invoke Doorga on the north of
the balance; and all these deities should be worshipped by
their respective names+.”

16. “Having made offerings, beginning with Arghyat,
and ending with ornaments, in the first place to Dkarma :
then the offering beginning with Arghya and ending with
ornaments should be made to the Angas. Next the offer-
ings beginning with perfumes and ending with food should
be presented to them §.”

17. Having decorated the balance with flags and ban-
Jners, Dharma should be invoked with this incantation,
(Ahyahi,) Approach! Approach! Then having pronounced
this muntra, Dharmayargkyaum praculpayami numa, or 1
presént this Arghya to Dharma : after this Arghya, Padya
(water for cleaning the feet, &c.), Ackmani (water for sip-
ping), Madhuparcal|, then Ackmani again, Snan (water for
bathing), dress, the sacrificial cord, then Ackmani again, the
Cataca or ring, Mukuta or crest, and other ornaments should

‘be presented to Dharma: then having repeated the mun-

* Pitamaha, cited in the Divyatatwa.
t Pitamaha, cited in the Divyatatwa,

1 An Adrghya : that is, water, rice, and durvd gress in a conch, or in
a vessel shaped like one.

§ Pitamaha, cited in the Divyatatwa.
Il This is made with honey, curds, and butter in & vessel of zinc.



Of the Ordeal y Balance.

#ra, beginning with the word Pranava, and ending with
Numa! the presents, beginning with Arghya, and ending
with ornaments, should be offered in succession to the other
deities, beginning with Indra and ending with Doorga in
their respective names in the fourth case ; afterwards having
offered perfumes, flowers, incense, lamps, food-offerings, and
the like to Dkarma, then the perfumes, &ec.are (o be offered,
as above stated, to Indra and the other deities. For worship-
ping the balance, the perfumes, flowers, &c. must be of a red
colour, as Ndreda says :—* Having first worshippe(f the ba-
lance with the offerings of red perfumes, garlands, curds,
fried rice, &c. then the other deities should be worshipped.”
As uo particular mention has been made regarding Indra
and the other deities, they may be worshipped with offerings
of every colour, whether red or otherwise, as procurable.

®

-—This is the order of worship.

18. These acts must be performed by the chief judge,
as hasbeen declared :—** The chief judge,~who should be a
Brahmin, learned in the Vedas and Vedangas, familiar with
rehigious observances, as ordained by the Sru#i, even-minded,
devoid of passion, devoted to truth, pure, able, benevolent,
universally charitable,—fasting, clothed in purified garments,
and with cleansed mouth, should, according to the prescribed
mode, worship all the deities*.”

19. By four (Rriticas) or family priests, seated on the
four sides of the balance, the Zoma should be performed on
the (Lowkicagni) or domestic fire,} as has been declared :—

* Pitamaha, cited in the Divyatatwa.

+ Radhacant Deb in his Sanscrit Lexico., observes :—Agni was first he=
gotten by Dharma on his wife named Busu. Agni espoused Swake, of whom
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“The burnt offering (foma) should be presented on four
sides by the learned in the Vedas ; the komna should be per-
forwed with the presents of Ajya (clarified butter), Habisa
(rice hoiled with milk), and Samida (small branches of cer-
tain trees); the homa should be celebrated with the muntra,
beginning with Savitri Prarava and ending with the word
‘Swaha*.’” Havingpronounced the Savitri Gayatri, and then
the Gayatri beginning with the word Pranava and ending
withthe word Swaka, the homa should be performed by offer-
ing the Ajya, Charoo, and Samido, one hundred and eight
times severally.—This is the meaning of the text.

20. After the completion of the worship of the deities,
ending with the burnt offering, a document should be pre-
pared, containing the matter allegéd [against the party
about to undergo the ordea], together with the following
muntra,; and that document should be put on the head of
the. person accused ; as is said :—*“ The matter of which the
person is accused should be written down with this muntra,
and that [the document] should be placed on the head [of the
accused]+.” The' muntra is:—* The sun, moon, wind, fire,
Leaven, earth, water, mind, Yama, day, night, both (morn-

were born Pavaca, Pavamana, and Suchi. In the sixth Munwantara,
Dravinacu and others were begotten by Agni on his wife Basudhara, and
forty five Agnis were procreated by Dravinaca and others, sons of
Agni. They are altogether forty nine in number. In particular religi-
ous observances and ceremonies, Agni is to be invoked by several names,
thus in Lowkica or worldly affairs, such as entering into a new house,
and the like, Agni is termed Pavaca, &c. &ec.

* Divyatatwa.
+ Ibid.



Of the Ordeal by Balance.

ing and evening) twilights, and Dkarma, know the actions of

21. These forms, beginning with the invocation to DAar-
ma, and endipg with placing the written charge on the head,
are applicable to all ordeals ; as has been declared :—* Al
these formulee he should apply to all ordeals: so the invoca-
tion of the gods should be made in the same mannert.”

22. Afterwards the chief judge should invoke the ba-
lance fromn the text:— The person who knows the muntra
should, according te the prescribed mode, invoke the ba-
lance}.” « Who knows the muntra,” thai is, who is acquaint-
ed with its meaning. “ O balance, thou wert created by
Brakma for the detection of evildoers, by the letter &’ka thou
art the image of Dharma, and, by the letter tha it appears
that, holding the vicious, thou revealest their acts, on ac-
Thou

Thou
only knowest all, and those things which mortals do not know.

count of which thou art named i»’%katha or balance.

knowest the virtuesand vices of all created beings.

This person wishes to be relieved from the suspicion in
which he is involved, as thou, by thy virtue, art competent
to extricate him from the difficulty§.”

23. The person wlo is about to be examined, should
invoke the balance with the text formerly recited, ( “ Thou,
O Balance,” &c.§ 1,) and afterwards the chief judge should

* Divyatatwa.

+ Ihid.

4 Ibid,

§ Divyatatwa and Veeramitrodaya.
R R 2
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place the person who is about to undergo the ordeal, and has
taken the written charge on his head, in the same place ;
that is, in the'mode according to which he was first placed
in the scale ; as has been said :—* The person who has taken
the written charge on his head, should be again-placed in the
scale*.”

24. Having heen placed in the scale, he should be kept
in it during the period of five birarkis complete. Persous
learned in astronomy should be appointed to compnte that
period, as the text declares :—* The Brahmins wlo are emi-
nently skilled in astronomy, should be api)ointed for the pur-
pose of computation, and by those, the time of examination
must be considered as five binarkist.” The time taken
for articulating ten hard letters makes a pran : six prans
make a binarhi; asis said :—* [The time of pronouncing |
ten hard letters is a pran, six prans are one binurhil.”
Sixty binarhis are one ghatica : sixty ghaticas are one day
and night, and thirty days are one month.

25. Purified persons should be appointed by the king, to
examine during such period into the guilt or innocence of the
accused, and they should pronounce as to his innocence or
guilt; as has been said by Pitamahka :— Brahmins are the
most excellent of witnesses. They, being speakers of truth,
according to the real state of the case, learned, purified, and
uncovetous, should be appointed as evidence by the king ;

* Dinyatatwa and Veeramitrodaya.
+ Divyalatwa.
1 Ibid.



Of the Ordeal by Balance.
*

they should represent to the king regarding the guilt or in-
nocence of the accused*.”

26. The rule for ascertaining the guilt or innocence is
thus propounded :—** No doubt, should the person balanced
g0 up, his innocence is established ; if he be level, or come
down, then he is not innocentt.” An exception to this
rule is declared by a text of Pitamaka :—* A slight crime
brings level, and a heavy one takes down}.”

27. The meaning of this is, thal though it cannot he as-
certained by the ordeal, whether the matter charged be light
or heavy, yet that [the oflence] having been committed ouce
only and unintenti-onally, renders it light, and its having been
repeatedly done andintentionally, renders it heavy ; and thus
the rule of slight and heavy amercement and penance may

be ascerfained.

28. Where, without any known or visible cause, the
Céesha and the like are cracked or broken, guilt is esta-
blished. The text declares:— In case of the Cdc.s‘/m.break-
ing, or of the splitting of the beamn and basons of the scale,
or of the Carcatas, or the bursting of the strings, or of the
A’csha breaking, the guilt of the person is evidenced §.”

29.  “Cdcshe signifies the bottom of the string ; Carcata,
the rings bent like the horn of a ram, attached to each ex-

* Divyatatwa.
+ Ibid.
1 Thid.
§ Ibid.
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tremity of the beam to which the strings are fastened ; A’c-
sha the transverse beam fixed to the two pillars, from which
the scales are pending. 1f these, however, are broken by
any visible means, the person must be again placed in the
scale; a text says:—* At the breaking or splitting of the
strings or other parts of the balance, he should cause the
person [the accused] to be re‘placed in it*.”

30. He should then cause the Rriticas, Purohitas, and
Acharyas, or sacrificial priests, to be satisfied with their
fees. “The king who performs such acts, having tasted
the most delicious enjoyments, acquires eminent fame and
becomes identified with Bramhat.”

31. If he wish to establish the balance, as above des-
cribed, in the same place [for future use], he must build a hall
with shutfers and the like, to prevent the entrance of crows
and other animals, as the text declares :— He should cause
to be erected a large, elevated, and white balancing -hall,
sitﬁat@d iu a place in which it may not be injured by dogs,
Chandalas, and crows. He should surround the house with
the Lokapalas, or r’egents of the world, and other deities ; and
they [the Lokapalas] must be worshipped thrice in the
day, with perfumes, garlands, and sandal ointments. He
should cause the house to be made with shutters, filled with
seeds, guarded by servants, and containing earth, water, and
fire, 50 as not to be empty}.” * Seeds,” grains of barley, rice,
and the like.—Thus has been declared the ordeal by balance.

* Divyatatwa.
+ Ibid.
I Pitamaha, cited in the Veeramitrodaya.



Of the Ordgal by Fire.

SecTiON 3.

Of the Ordeal by Fire.

1. He now declares the [ordeal by] fire as next in
order. Having his hands rubbed with rice, he should
place seven leaves of the Ashwathha * tree, and should tie
themn withsomuch threadt.” There being general rules, as
described in the introduoction of the trial by ordeal, and there
being peculiar rules for [the ordeal by] balance, from the in-
vocation of Dharma, tothe placing the written charge on

the head inclusive, this is a peculiarity in the form of [ordeal
by] fire. .

2. “ Rubbed with rice,” means, he by whom both his
hands have been rubbed or cleaned with rice.—Having
made a stain with lac dye, or other material, on the spots
where there were moles, freckles, warts, scars, sores, &ec. as
Nareda has ordained :— In all the hurts of the hand he should
make vermilion marks}.” Afterwards hc should place
seven Ashwathha leaves in the palms of the open hands,
from the text :—“ Having filled the palm of the hand with
seven equal Ashwathha leaves§.” He should next tie
them up together with the hands by as many threads
as there are Ashwathha leaves; that is to say, he should
tie them with seven. These seven threads should be white,
as appears from the text of Ndreda:—‘He should tie

* Ficus religiosa.

t Ydjnyawalcya, cited in the Divyatatwa and Veeramitrodaya.
1 Divyatatwa and Veeramitrodaya.

§ Veeramitrodaya.
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the hands with seven strings of light coloured threadt.”
He should then place seven Sumee] leaves, and seven blades
of Doob grass, with fried grain, and fried grain mixed with
curds, on the top of the Ashwathha leaves, from the text :—
“ He should place seven leaves of the Pippala§ tree, seven
Sumee leaves and fried grain, seven blades of Dood grass,
and fried grain mixed with curds||.” He should also place
flowers, as appears from the following text of Pifamaka :
—“He should place in the hands seven leaves of the Pippala
tree, fried grain, jasmine, and curds, and then tie them up
with threadq].” ©“ Jasmine,” a species of flower.

3. As for the text, ¢ He is clear who is unburnt to the
seventh circle holding redhot iron in bhis hands wrapped up
in seven leaves aof the Arca** plantt+.” That must be under-
stood as prescribing the use of Arca leaves, where Askwa-
thha leaves cannot be had. The leaves of the Ashwathha
must be coqgidered the principal, from their baving been ex-
tolled inthe following text of Pitamaha:—*Fire is produc-
ed from the Pippala tree. The Pippala is considered as the
chief of trees. Therefore a wise man should place the
leaves of it in the hands{}.” )

+ Divyatatwa, and Veeramitrodaya.

1 Mimosa pudica, a sort of sensitive plant.
§ The holy fig-tree, or ficus religiosa.

|| Divyatatwa.

9 Divyatatwa, and Veeramitrodaya.

*¥ Asclepias gigantea, ov Swallow wort.

++ Vyavahiramayuc'ha,

1% Veeramitrodaya.



Of the Ordeal by Fire.

4. He next propounds the Invoeation to fire by the party
undergoing (the ordeal) :— Thou, O purifying fire, dwellest
in the interior of all creatures. Thou, O fire, pronounce, like
a witness, the trath of my innocence or guilt*.” Thou, O
fire, dwellest in the interior—within the corporeal sysiem
of all creatures, whether viviparous, oviparous, engendered
by heat and damp, or produced from the earth : thou art pre-
sent by the preparation of food adapted to each. O puri-
fier, or cause of purity : O fire, that provest the innocence of
the distressed, speak like a witness the truth of my inno-
cence or guilt. Poonyupapabhiu (innocence or guilt) is
the fifth case, formed by rejecting the affix lyup. The
meaning is: speak or declare the truth with reference to inno-

cence and ruilt.

b. The ball of iron being heated by three ignitions, and
being brought hefore him by means of a pair of tomgs, the
party undergoing the ordeal, standing in the western circle
with his face to the eastward, should invoke the fire with the
formula : according to Nareda :—* Having hé¥ted, with a
threefold ignition, a redhot, shining, polished iron ball, he
should speak, invoking truth+.”

6. The meaning is this. For the purpose of cleaning the
iron, having cast the redhot iron ball into water; having
again heated it and cast it into water, and having heated it
by a third ignition, and it being extracted and placed before
him, hy means of a pair of tongs, the’party about to perform

* Divyatatwa and Veeramitrodaya.
1 Divyatatwa.
Sk
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(the ordeal) should utter the fo‘rmula, of, “Thou, O fire, &e.”
invoking truth—or calling on the name of truth.

7 The chief judge, having placed a common fire at the
south side of the extremity of the circles, shonld perform the
burnt offering with clarified butter, repeating the formula
“ Agnaye Pavaciya Swalka,” one hundred and eight times,
from the text :—*“ For the purpose of pacifying it, be should
make an offering to the fire, of clarified butter one hundred
and eight times*.”

8.H aving performed the burnt oflering, and having thrown
the ball of iron into that fire, and that being redhot, and
having performed the ceremonies already described, com-
mencing with the invocation to Dkarma, and ending with
the burnt offering ; at the third ignition, he should invoke the
fire inherent in the iron ball with this formula :—* Thou, O fire,
art the four Vedas, and thou officiatest at sacrifices. Thou
art the mouth of the gods. Thou art the mouth of deified
sages. Thou dwellestin the interior of all creatures, therefore
knowest thou the good and bad. By reason that thou
cleansest from sin; therefore art thou called purifier. Show
thyself, O purifier. flaming in case of guilt, but in case of
innocence, O fire, become cold. Thou, O fire, pervadest the
system of all creatures, like a witness. Thou only, O
deity, knowest what mortals do not comprehend. This man
is arraigned in a cause, and desires acquittal. Therefore
thou art capable of delivering him lawfully from this per-

plexityt.” '

* VPyavahdramayac'ha and Veeramitrodaya.
+ Divyatatwa and Vecramitrodaya.



Of the Ordeal by Fire.

9. Moreover:—* He shoul(.l place inboth hands of him who
has spoken, an iron ball of fifty palas*, smooth and redhot +.”
“ Of him,” meaning the party who is to perform the ordeal;
“ who has spoken,” who has recited the formula of “ Thou,
O fire, &c.” *“ iron,” a ball made of iron; “ of fifty palas,”
equal in weight to fifty palas ; “ smooth,” divested of all
excrescences, on all sides round and polished. It should he
eight fingers} in circumference, from the following text of
Pitamaha:— Having made a ball free from excrescences and
smooth, eight fingers in circumference, and fifty palas in
weight, Lie should heat it in the fire §.” « Redkot,” like fire.
The chief judge should place or deposit it [the hot ball]
i both hands covered with Askhwathha leaves, curds, Doob
grass, and other materials.

10. He next propounds what he should then do :—*“ He,
taking it, should proceed exactly through seven circles slow-

13|l That man, taking the redhot iron ball in the palm of

his hands, should proceed slowly through the seven circles.
By the use of the term “ exactly” (eva), he shows that the feet
are to be placed within each circle, and that the circles are
not to be stepped over, as Pitamakha has said:— He should
not overstep acircle, nor should he place his foot hehind®].”

* A weight of gold or silver equal to four carshas.

+ Ydjnyawalcya, cited in the Divyatatwa.

T Angoola, a finger's breadth, a measure of eight harleycorns.
§ FVyavahdramayic'hu, Divyatatwa, and Veeramitrodaya.

|| Fdjnyawaleya, cited in the Divyatatwa,

9 Divyatatwa.
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11. He should proceed exaétly through seven circles slow-
ly. This has been said. He next declares what is the ex-
tent of each circle, and what is the extent of the iniervening
space between the circles:—The circle must beheld to con-
sist of sixteen fingers and so much the last*.” That of which
there are sixteen fingers is consisting of sixteen fingers. The
circle must be considered as measuring sixteen fingers, and
the last and middlemost of the circles exactly the sawe ;
that is, exacﬂy sixteen fingers. By prescribing that he shall
proceed through seven circles, it follows, that the first circle
is the starting place, and that there are hesides seven other
circles of the extent specified. This has been declared by
Nareda in his specification:— They have declared thirty
two fingers between one circle and another. By the eight
circles in this manner, there are two hundred fingers and
forty fingers of land, ever and above, in measurement.”

12. The meaning of -this is that, after the starting circlo,
which measures sixteen fingers, follows the first circle, which,
together with the second and each succeeding one, measures,
with the intervening space, thirty two fingers. The starting
circle alone measures gixteen fingers. The seven circles are to
be walked over together with the intervening spaces consist-
ing of thirty two fingers. By the eight circles, in this manner,
there are two hundred and forty fingers in measurement.
The word Angoolamanatah, “ fingers in measurement,” is
formed by affixing fusik to the crude noun.

* Yijnyawalcya, cited in the Veeramitrodaya.
4+ Veeramitrodaya. -



" Of the Ordeal by Fire.

13. Inthis process, howeve;, having made a starting circle
of sixieen fingers, and having divided, into two parts, each of
the other seven circles or portions of land, consisting, with
their intervening spaces, of thirty two fingers, passing over
the seven portions of land, or circles consisting each of sixteen
fingers which form the intervening space, seven circles pro-
portioned to the size of the foot of the person about to walk,
should be made in the remaining circles, which also consist
each of sixteen fingers, as has been said by him also: —“ He
should make the measure of this circle equal to his foot*.”

14. Tt has also been said by Pitamaha:— He should
make eight circles, and after them a ninth. The first to be
called (the circle) of fire, the second of Varuna, the third
ol the wind, the fourth of the deity Yama, the fifth of the
deity Tidra, the sixth of Cuvera, the seventh of Soma, the
eigth of Swuvita, the ninth of all the gods. This the wise
have determined. They have declared thirty two fingers be-
tween one circle and another. By the eight circles, in this
manner, there are two hundred fingers and fifty six fingers of
land in measurement. Another circle is to be made, equal
in measurement to the fuot of the person about to walk.
In each of the circles Cusa grass must be placed, as pre-
scribed by the Shasterst.” From these texts it follows,
that, excluding the ninth circle, called the circle of all the
gods, for which no particular measurement of fingers has
been specified, by the eight circles and their intervening
spaces, each consisting of sixteen fingers, two hundred and
fifty six fingers are taken up: still as there are only seven

* Yajnyawalcya, cited in the Pyavahdramayic'ha, Divyatatws, and
Veeramitrodaya. : :

t Vyavahiramayac'ha, Divyatatws, and Veeramitrodaya.
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circles to be travelled over, in the first of which he stands,
and in the ninth of which he drops (the hot iron), there is no
discrepancy.

156. The measurement of an angoola or linger’s breudth
is this: eight yuvas, or very small barleycorns, make an
angoola or finger. This is declared to be the measure of an
angoola ; but twelve angoolas or fingers make one vifest: or
span; two wifestis or spans make one husta or cubd ; four
cubits make one danda or stafl ; two thousand of them make¢
one crosa, and eight thousand of them make one yojara. Tins
mus{ beunderstood.

16. Having gone over the seven circles, what1s tohedone
1u answer to this he says:—* He obtains acquittal, if, having
relinquisked the fire, his hands being rubbed with rice, tie 18
unbmnt*.”  Standing 1 the eighth cirdle, and droppiug thy
redlot iron ball in the ninth circle, and rice heing rabbed on
both his hands, if his hands are unburnt, he obtams acquittal.
But if his hands are burnt, he is eriminal.  Thus 15 the true
meaning.

17.  He who, trembling through fear, is burnt elsewher
than in his hands, is not on thisaccount criminal, as Cafyd-
yana has said:—* A person trembling under an accusation,
if he is burnt elsewhere than in the proper place, the gods
consider him as unburnt, and to him he should again causc (the
ordeal) to be given. Tle ball falling in the intermediate
space, or in a case of doubt, he should again take it}.”

* Divyatatwa.

t Fijnyawalcya, cited in the Divyatatwa.
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18. When the ball of the f)erson, in the act of walking,
falls in the intermediate space, or short of the eighth circle, or
where there is a doubt as to whether he is burnt or unburnt,
he should then take it again.—Thus bas the inferred mean-
ing beeu declared.

19.  And here the substance of the ceremony is recapitu-
lated.  Having performed the Bhoota Shoodhee on the day
but one before: having on the day before constructed the cir-
cles as prescribed by law : having worshipped the inferior dei-
ties presiding aver the several circles respectively: having pre-
pared the fire : baving completed the Shanti homa or propiti-
atory sacvifice to it @ having placed the iron ball in the fire:
haysug gone thirough the invocation to Dharma, and the wor-
saps of all the deities ending with the burnt offering : having
pertorined the ceremony of rubbing with ricethe bands of the
persen undergoing the ordeal, be being fasting, having bathed,
and standing inhis wet clothes, in the westernmost circle, and
the paper conlaining the articlesof charge being tied with the
proper smuniras on bis head; the chief judge, having invoked
the fire at the ignition, and taking the redhot iron ball with a
pair of tongs, should place it, being worshipped by the person
undergoing the ordeal, in the palm of his hands ; and he having
gone through the seven circles, and dropped it in the ninth,
if ygnburnt is innocent.—This is the law relative to fire.

SECTION 4.

Of the Ordeal by Water.

1. He now propounds the rule regarding the (ordeal by)
water :— He (the accused) having used this invocation,
‘ Preserve me, O Varuna, by declaring the truth,’ should

319

Recapitulation
oftheceremonys

Forms to he
observed in this
ordeal.



320

Explanation
of the text.

Farung must
be wurshipped
after the other
prescribed cere-
momes have
been gone
through,

Tnvocation to
be used by the
chief judge.

And by the
accused,

Mitacshara.

enter the water, holding the thigh of a person immersed up
to his navel*.”

2. “ Having used this invocation,” or having invoked
the water with this formula, < O Varuna, by declaring
truth, preserve me ;" the person who is about to undergo the
ordeal, having grasped the thigh of a person immersed up to
his navel, that is, of a person slanding in water of sufficient
depth to rcach his navel, should enter or plunge into the
water.

3. This must be done after the worship of Varuna. as ap
pears from the text:— The puritied (cluef judge) first shall
perform the worship of Varuna with perfumes, garlonds,
Soorabhi (a sweet smelling substance), honey, milk, clarifi-
ed butter, &c. 7 This must be done after the invocation
of Dharma and the other deities, and after the worship and
burnt offerings shall have been performed, and the wutten
chargeplaced onthe head with the prescribed formulc ; such
being the general rule applicable to all ordeals.

4. “'Thou, O water, art the life of all creatures. Thou wast
contrived at the beginning of the creation. Thou art celc-
brated as the purifier of all nature, animate and inanimate.
Therefore do thou exhibit thy real essence for the discm‘ery
of good and evil{.” After the chief judge shall have made
the above invocation to the water, the person aboul to un-

* Yijngawalcya, cited in the Divyatatwa, Vividatandava ; but Vyasa,
in the I'yavahdramayicha.

4+ Nireda, cited in the Divyatatwa, Vividatandave, and Vyavehirae-
mayacha.

t Pitamaha, cited in the Divyatatwa and Vividatandava.
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dergo the ordeal should thus invoke the water, ¢ Preserve
me, O Varuna, by declaring the truth*.”

5. By Ndreda have been declared the places fit to be
used for the ordeal by water :—‘“[The ordeal should be admi-
nistered] in a river gently flowing [ Nad:], the ocean [ Sagur],
a rivulet [ Vaka], a pond [Hrada], a mountainous cavity
{ Devakhata), apool [ Tadaga), and a lake [Sarat.]” Pita-
maha also ordains :— He (the accused) should dive into
still water, but neither too deep nor too shallow. It
should be devoid of weeds and aquatic plants, and free from
leeches and fish. He may administer the ordeal by means
of that water which is contained in mountainous cavities.
He should always avoid a reservoir and a rapidly flowing
river. He must always have recourse to such water as is
free from waves and mud}.”

6. The term * reservoir”’ means water which has been
brought from a pool, lake, or elsewhere, and emptied into a
copper or other cistern.

7. The person standing in water up to his navel, holding a
Dharma sth’hoona or sacred pillar, made of a tree suitable
for sacrifice, should remain there, with his face to the east
quarter; as appears from the text, ¢ Having held a sacred
pillar, he should remain in the water with his face to the
east quarter §.”

* Vide Supra, § 1.
+ Divyatatwa, Vividatandava.
1 Vividatandava.
§ Divyatatwa.
TT
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8. What shall be done after this? It is replied :—“ A
swift runner shall then hasten to fetch an arrow discharged
at the moment, and if, while the runner is absent, he appears
immersed, he should obtain acquittal*.”

9. At the same time that the accused plunged into water,
a strong person should discharge an arrow, and another swift
runner proceeding to the spot where the arrow fell, having
brought the arrow so discharged, if he, upon his return, see
the person under the water, then he is entitled to acquittal.

10. It has been described also in the following manner.
After three arrows shall have been discharged, a swift run-
ner, having proceeded to the place where the second arrow
has fallen, and having taken it up, should remain there, and
another swift runner should remain at the place from
whence the arrow was discharged under the Torana or
signal post. Afler they have thus taken up a position, a
tl;ird person should clap his hands, and the person who is
about to undergo the ordeal should immediately dive under
the water, at which instant the person standing under the
signal post should run to the spot on which the second arrow
fell, and, on his arrival, the person who took up the arrow,
should hasten to the signal post, and if, on his return, he
do not see the accused immersed under water, then he is
condemned. This has been clearly declared by Pitamaka.

11. “ The running and diving, of the runner and the per-
son who is about to undergo the ordeal. should be simulta-
neous. A swift runner should proceed from the foot of the

* Vyavahdramayac'ha.
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signal post to the target: afterwards the second one should
quickly bring the arrow. He should go from the foot of
the signal post, to the place where the first person went. If,
on the return of him who took up the arrow, he do not
see the accused out of the water, but entirely immersed un-
der it, then his innocencc must be admitted*.”

12. Nireda has defined what constitutes a swift runner:
—% Among fifty runners two who can run most quickly,
should be appointed to bring the arrowt.”

13. The signal post should be made to come up to the ear
of the person who is about to undergo the ordeal, and fixed
on an even ground in the vicinity of the place where he is
about to undergo immersion. The text of Ndreda declares : —
““ A signal post as high as the ear [of the accused] should be
erected on level and purified ground, on the edge of the

water in which he is to be immersed?.”

14. He [the chief judge] should first worship three ar-
rows and a bow made of bamboo, with auspicious offerings,
white flowers, &ec. as Pitamaha has declared :—* He [the
chief judge] having first worshipped the arrows and the how
made of bamboo, with auspicious offerings, incense and flow-
ers, should afterwards proceed to perform the rite, [that is,

to administer the ordeal]§.”

* Divyatatwa.
+ Divyatatwa and Vyavahdramayic'ha.
1 Divyatatwa.
§ Vyavahdiramayic'ha.
TT 2
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15. By Ndreda have been declared the dimensions of
the bow and [distance] of the target. “ Seven hundred fin-
gers [in length] is a kroora d'hant or dreadful bow; six
hundred is a madhyama or moderate, and five hundred is
a munda or inferior bow ; know this to be the rule of the

bow*.

A skilful archer baving made a target one hundred
and fifty cubits distant, should discharge three arrows from
a moderate bow, but not from any other. The archer is
blameable if the arrows go bheyond or fall short of the tar-
gett.” Or the term “ seven hundred” may be construed
seven fingers more than a bundred [as being the measure
of ] a kroora d hari or dreadful bow ; so the terms six hun-
dred and five hundred [may be construed similarly ]. Thus
the measure of a kroora dhant or dreadful bow would he
eleven fingers more than four cubits, of the madhyama or
moderate bow ten fingers more, and of the munda or infe-
rior bow nine fingers more.

#6. The arrows must be made of bamboo, but without an
iron head, as appears from the text:—* An arrow without an
iron point should be made for the purpose of the trial, and
formed from the brauch of a bamboo without knets, and the
archer should discharge it with all his might}.”

17. He should appoint as the archer, a person fasting, a
C'shetriya or a Brahmin practised ir the art, as appears
from the text:—“ It is declared that a C"shetriya istobe the

* Divyatatwa, Vividatandava, and Vyavahiramayicha.

+ Pitamaha, cited in the Divyatatwa ; but Nireda in the Vividatan-
dava and Vyavahdramayic ha.

1 Catydyana, cited in the Divyalatwa, Vividatandava, and Vyara-
haramayichae



Of the Ordeal by Water.

archer, or a Brakmin practi;sed in that art; a mild, even-
minded person, and one who has fasted shall discharge the

18. Of the three arrows discharged, the second one
should be taken, conformably to the text:—¢ The law has de-
clared that, of the discharged arrows, the arrow secondly
discharged is to be taken by a strong persont.” But it must
be taken up from the spot on which it alighted, and not from
the spot from which it glanced off. “The (place of the)
falling of the arrow is to be understood, and (that) of its
glancing off is not to be attended to. The glancing is the

tortuous bounding of the arrow from distance to distance}.”

19. The arrows should not be discharged while the wind
blows ligh, or on an uneven spot of ground, as appears
from the text of Pitamaka. “A wise man shall not dis-
charze an arrow while the wind blows high, nor on uneven
ground, and places impeded by trees or posts, and cove;ed
with grass, shrubs, creepers, mud, or stones§.”

20. The text before cited ;  If while the runneris absent,
he appears immersed, he should obtain acquittall,” demon-
strates the guilt of him who raises his body above the surface
[before the arrow is brought back]. But Pitamakha has

* Pitamaha, cited in the Divyatatwa, and Vyavahdramayiac'ha.
.+ Divyalatwa.

1 Ibid.

§ Divyatatwa, Vividatandava.

|| Vide Supra, § 8.

326

The arrow
secondly dis-
charged, should
be brought
from the spot
on wkich it fell.

Places and
time improper
for the dis.
charge of ar-
rows.

If the person
immersed move
from the spot,
he is consider-
ed guilty.



326

His ears must
not be visible.

Reeapitulas
ticiool the
Tules

Mitacshara.

€

declared him guilty who moves from the spot:—“ Under no
circumstances should his innocence be admitted, if even a
part of his person be visible, or if he move to another place
from that into which he first plunged*.”

21. By the mention, “if even a part of his person be
visible,” the parts of his body from his ear downwards are
intended, for there is particular mention [of that organ:]
“ During the time of his being under water, should his head
only be seen, but not his ear and nose, in this case his inno-
cence musl be admittedt.”

22. The following is a recapitulation of the rules for the
present ordeal. Having fixed the signal post as before de-
scribed in the vicinity of a piece of water of the description
mentioned ; having made a target in a place at the dis-
tance specified ; having worshipped the bow with the arrows
in the vicinity of the signal post; having invoked Varuna
to enter the water, and having worshipped him; having
completed the worship, ending with burnt offerings, of
Dharma and the other deities ; and having bound the written
charge on the head of the person who is about to undergo
the ordeal, the chief judge should invoke the water with
this formula, “ Thou, O water, art the life of all creatures;”
after this the person who is about to undergo the ordeal,
having invoked the water with this formula, « Preserve me,
O Varuna, by declaring the truth,” should approach the per-

® Nireda and Vrihaspati, cited in the Divyatatwa ; but Pitamaha in
the Vyavahdremayicha.

1 Divyatatwa ; but Calyéyana, cited in the Vividatandava and Vyavas
kdramayacha.
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son standing up to Lis navel ;n water and leaning on a pil-
lar; and after three arrows have been discharged, a swift
runner going to the spot where the second arrow has alight-
ed, shall take it up, and another one having been stationed
at the foot of the signal post, the chief judge should clap
his hands thrice, at which instant the running and diving

should be simultaneous, and then the fetching the arrow.

SEcTION b.

Of the Ordeal by Poison.
1. He now propounds the rule of the ordeal by poison :—
“ Thou, O poison. art the son of Brakina, firmin the virtue
of truth. Relieve me from this accusation, and by means of
thy virtue become as nectar to me*.” “ Having recited this
Jurmula, [the accused] should swallow Saranga or Hemasai-
laja poison, and if the poison digest, without violent symp-

tows, it indicates his innocencet.”

2. The accused, having invoked the poison with this
Jormula, (Thou, O poison, &ec. § 1.) shall swallow the poison
produced on the Hemalaya mountains, or from the horn of an
animal ; and if he can digest it, without manifesting any vio-
lent symptoms from the poison, he is in that case absolved.
By violent symptoms of poison is signified an entire change
of the system from its natural state, as a text declares:—
“ The entire change of the system from its natural state is a
violent symptom of poison}.”

* Ydjnyawalcya, cited in the Veeramitrodaya and Divyatatwa.
+ 1bid.
1 Veeramitrodaya.
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3. The corporeal system is composed of seven elements,
as skin, blood, flesh, serum, bone, marrow, and semen ; and
the poisonous symptoms are also seven in number, the ap-
pearances of which are distinctly stated in the Viskatantra:—
“The first violent symptom of poison is horripilation ; the
second is perspiration and dryness of the mouth ; the third
and fourth cause the body to change its natural colour and
trembling ; the fifth prostration of strength, faltering of the
voice, and hiccups; the sixth difficulty of respiration, and
loss of reason; and the seventh produces the death of the
patient*®.”

4. The worship of Makadeva is in this case incumbent,
as Néreda says:—“ Having worshipped Maheswara with
incense, complimentary gifts, and muntras, he should, while
fasting, administer the poison in the presence of the gods
and Brahminst.”

6. The chief judge who has fasted, having worshipped
Mahadeva, should place the poison before him (Makadeva ),
and having completed the worship ending with the invoca-
tion of Dharma and other deities, and burnt offerings, and
having placed the written charge on the head of the person
who is about to undergo the ordeal, he should invoke the
poison thus :—* Thou, O poison, wert produced by Braima
for the detection of the evil-minded. Display thy real qua-
lity towards sinners, but be as ambrosia to the innocent.
Thou, O poison, image of death, wert made by Brakma, re-

* Feeramitrodaya and Divyatatwa.
+ Vivdidatandava and Divyatatwa,
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lieve this man from sin and by means of thy virtue become
as nectar to him*.”

6. Having used this formula, the poison should be admi-
nistered {o him [the accused] in a sitting posture, and fac-
ing the north, as Ndreda declares :—* The chief judge, his
mind being composed, should, while facing either the north
or east quarter, in the presence of Bra/mins, adninister the
poison to [the accused] facing the northt.”

7. The Batscnabka and the like poisons are fit to be ad-
ministered, ag a text of Pitamaha declares:—* Sringi or
Batsanabha or Himaja poison [should be administered] §.”

8. The (;ther sorts, which are not to be used, have also
been propounded by him:— He should reject poisons
which are factitious, decayed, and vegetable§.” Ndreda also
says :—* The Blrishta, Charita, Dhoopite, Misrita, Cal-
coota, and Alamboo poisons, should be carefully avoided||. ”

9. The iime of administering the poison is propounded
by Ndareda:—*“ Having weighed the poison, the quantity of
it above indicated, must be admiunistered at a cool season;
hut one acquainted with the law should not administer it

either in the afternoon, or in the twilights, or at noon€J.”

* Pitamaha, cited in the Veeramitroduya and Vividatandava.
+ Veeramitrodaya and Divyatatwa.
1 Ibid.
§ Ibid.
|| Ibid.
q[ Veeramitrodaya.
vu .
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10. A quantity less than that above stated, should be
administered at another time, as a text declares:—“ Four
barleycorns of poison should be administered in the rainy
season, five in the hot season, seven in the cold season, and
less than that in the autumn®.”  Less than that,” means six

(barleycorns).

11. By the mention of the cold season, the dewy season
is included, owing to their being included in the same com-
pound term in the Srutit. The spring is the time for all
ordeals generg]!y; and therefore, at that time also, seven
barleycorns of poison mixed with clarified butter should be
administered ; as a text of Ndreda declares :— One eighth
minus an eighth of a twentieth of a sixth of a pala of the
poison should be administered, mixed with clarified butter,
to the person who is about to undergo the ordeal ;.”

12. One pala is equal to four sttvernas; one sixth of a
pala is ten mashas and ten barleycorns; three barley-
corns make one krisknala; five krishnalas a masha ;
one masha is equal to fifteen barleycorns; ten mashas
are equal to one hundred and fifty barleycorns; these with
the addition of [ten barleycorns] are equal to one hundred
and sixty barleycorns, which being one sixth of a pala, one
twentieth of it [one sixth-of a pala] is eight barleycorns;
one eig‘ilth being substracted from which makes one barley-
corn less, which is equal to an eighth of a twentieth of a sixth
of a pala [or seven barleycorns].—This quantity of poison

* Peeramitrodaya and Divyatatwa.
t+ Divyatatwa.
1 Veeramitrodaya.
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should be administered, mixed with clarified butter ; but the
quantity of the clarified butter should be thirty times great-
er than the poison.

13. Catyayanadeclares :—* In the morning and in a cool
place, the poison being finely ground and mixed with clari-
fied butter thirty times the quantity, should be given to all
persons*.” The meaning is, that the poison should be mix-
ed with thirty times as much clarified butter.

14. The persen about to undergo the ordeal must be

guarded from sorcerers and such like persons. “ The king
should station his own people to guard the person who has
undergoue the ordeal, from the acts of sorcerers and the like,
for the space of either three or five days and nights; and
should examine whether he keeps any medicine, formula,
drugs, or gem, which may serve as antidotes to the poison,
concealed about bis persont.” These are texts of Pita-

maha.

15. The puison must also be tried:—*“ Poisons such as
ure produced from the horns of animals or from the Hima-
laya mountains, of superior quality, having smell, colour,
and moisture of a known quality, and not removable hy

charms}.”

16. After taking the poison a period of time should be
observed, during which a man’s hands may be clapped toge-

* Veeramitrodaya and Divyatatwa.

+ Ibid.

1 Nareda, cited in the Veeramitrodeya and Divyatatwa.
UuU2
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ther five hundred times, after which, a remedy must be ap-
plied, as Ndreda declares:—* If he (the patient) during
the time equal to the clapping of hands five hundred times,
undergo no change of appearance, he is then absolved, and
remedies must be applied*.”

17. Pitamaha extends the period to the end of the day,
but this applies to a case where only a small quantity of
poison is administered. ¢ After taking the poison, if he be
well, free from fainting and vomiting, and unchanged in
appearance, then at the end of the day, his innocence must
be admittedt.”

18. Here, the chief judge, having fasted ; having wor-
shipped Mahadeva ; having placed the poison in his presence ;
having adored Dharma and other deities ; having placed the
written charge on the head of the person who is about to un-
dergo the ordeal, and invoked the poison, shall administer it
to him facing the south; and the person who is about to un-
dergo the ordeal, having invoked the poison, must take it.
This is the order.—The above is the law of the ordeal by
poison.

SECTION 6.
Of the Ordeal by sacred Libation.

1. He next propounds the ordeal by sacred libation:—
« Having adored the wrathful gods, he should take the

* Vecramilrodaya and Divyatatwa.
¥ Veeramitrodaya.
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water in which they have been bathed, and having invoked
it, he should cause to drink three handfulls of the same
water*.”

2. “ Having adored,” having worshipped with perfumes,
flowers, and thelike ; « the wrathful gods,” Doorga, Aditya,
and other deities: having washed them, the water in which
they have been bathed should he collected. After bringing
[the water], the chief judge. should thus address it, “ Thou,
O water, art the life of all mortals+;” and should cause the
person who is about to undergo the ordeal, to drink three
handfulls of it; he having placed the water in another ves-
sel, and invoking it thus, “ O Varuna, by means of thy truth,

preserve me}.”

3. This is to be done after the ceremonies prescribed
for all ordeals, such as the invocation of DAiarma and other
deities, worship, and burnt offerings, and the placing of the

written charge on the head with the prescribed formula.

4. Here, by Pitamakha and others, have been propound-
ed the rules relative to the deities proper for bathing, the
fit occasions, and the persons who are competent to perform
the rites :—*“ He should cause him to drink the water of that
deity to whom he may be particularly devoted, and in case
the individual worships all the deities equally, he must drink
the water in which Surya or the suu has been bathed.

* Yijnyawaleya, cited in the Smritichandricd, and Veeramitrodaya
but Vishnu in the Vivddatandava.

1 Vide Supra.
1 Ibid.
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Thieves and persons who live by the profession of arms
should be made to drink the water in which Doorga has
been bathed, but in no case should a Brakmin be made to
drink [the water] in which B’kascara or the sun has been
bathed. The spear of Doorga and the disc (Mandala) of
Aditya or the sun must be washed; so the weapons of the
other deities*.”—This is the rule with respect to the deities.

6. “ The sacred libation must always be given in a case
of confidence, and in cases of suspicion in general, and also
for the purpose of reconciliation in order to produce mental
satisfaction. The sacred libation is ordained to be used in
the morning, by a person fasting, having bathed, clothed in
moist garments, by a religious person, and one not addicted

* to evil practicest.” “ A religions person” signifies, one who
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ed.

Explanation
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believes in the existence of the Supreme Being.

6. “ No wise man should administer the sacred libation
to a drunkard, or a fornicator, to one addicted to evil prac-
tices, to a fraudulent person, and one professing atheism. He
should avoid giving the sacred libation to a heinous offender,
to one irreligious, ungrateful, to one impotent, lowborn, or
atheistical, to one of whom the custorﬁary sacraments have
been omitted, and who has not received investiture with the
sacred thread, and to slaves}.”

7. “ A heinous offender,” [one who has committed] a
crime of the first degree ; « irreligious,” destitute of the re-

* Smritichandrica, Vividatandava, Vesramitrodaya, and Divyatatwa.
+ Cited by Ballambhatta.
1 Nireda, cited in the Divyalatwa.
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ligion of his class or order, and a heretic ; « lowborn,”
born in the reverse order of the tribes;  slaves” includes
fishermen or the like.—This is the rule relative to persons in-

competent.

8. And it must be understood by the text of Ndreda,
that [the chief judge], having made a circle with cow-dung,
and placed the person who is about to undergo the ordeal,
facing the east, within that circle, should administer to him
the sacred libation. His text is to the following eflect : —
“ Having brought the accused, he should place him inside
the circle, and administer to him three handfulls of water, fac-

ing the east*.”

9. But [should it be objected], that admitting the esta-
blishment of guilt and innocence at the completion of the
other ordeals, beginning with the balance and ending with
the poison, such effect cannot result from the ordeal by sa-
cred libation; it is replied :—“ He is doubtless innocent
to whom no terrible calamity, proceeding from the act of
God or the king, happens within fourteen dayst.” He to
whom, prior to the expiration of fourteen days, no cala-
mity or terrible distress proceeding from the king or the
act of God, that is, having superhuman origin, happens
or befalls, and he to whom only a slight distress occurs,
should be considered as innocent ; for cases of slight distress

are incident to all mortals.

10.  Guilt is not imputable if the calamity occur after the
prescribed period, as Ndreda says:—“ One to whom any

* Néreda, cited in the Vividatandava and Divyatatwa.
1 Yijnyawaleya, cited in the Fivadatandava.
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great deterioration happens at the end of two weeks, the
wise should not consider as convicted; owing to the expira-
tion of the prescribed period*.”

11. The text “within fourteen days,” applies to weigh-
ty charges, as has been specifically declared in the {ex{:—
“ These must be administered in cases of weighty charges+.”
Other periods are propounded by Pitamala in trifling cases :
—“In a trifling case, the sacred libation is to be administer-
ed.” The periods are these:—* Of whomsoever any deteri-
oration appears, during either three or seven nights, or
twelve days or two weeks, he must be held to be a crini-
nal}.”

12. The subject matter which does not constitute a hea-
vy charge, may be divided into threc kinds, and the rule re-
garding the three periods, [namely three nights, seven nights,
and twelve days,] may be applied to each kind of case seve-
rally.—Thus (has been declared) the law of the ordeal by sa-
cred libation.

SECTION 7.
Of the Ordeal by Grains of Rice.
1. Jogeswara has propounded the five great ordeals,

from the balance to the sacred libation inclusive, as indicated ;
but other ordeals in trifling charges have been declared

* Yividatandava, Veeramitrodaya, and Divyatatwa.

+ Divyatatwa.

1 Smritichandricd, Vividatandava, and Veeramitrodaya ; but Yijnya«
walcya cited in the Divyatatwa.

~
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ed in other Swmritis; Pitainaka has declared :—“ I will
propound the mnode of using the ordeal by husked rice as or-
dained. In the case of theft the [ordeal of | husked rice is
to be administered, and not in other cases; this is cartain.
2. He should cause white rice to be used, and of the Shalee*
description, but not of any other kind. A purified person
having mixed the same with water, in which [an image of the
sun] has been bathed, in an earthen vessel exposed to the
rays of the sun, should leave it on the same spot all the night.
He [the chief judge] must cause the person, standing with
his face to the east, having fasted and bathed, and taken the
written charge on his head, {o chew the rice and to spit it
out on a leaf.  The leaf wust be of the fig-treet, and not of
any other; butif none be procurable, of the Bhoorjapatraf.
3. I the chewed rice be tinged with bloed, and the jaws and
palate [of the accused | becmine dry, and his body tremble,
consider him guilty§.” Let the chief judge, having caused
the person who has taken the written charge on his head, to
chew the rice and to spit it out. Having caused to chew [ 8Awnké-
shyituwa)] is the active participle formed by the causal affix
nichs, In this inst:lnce, the invocation of Dharma and the
ceremonies are to be observed, in the manner already pre-

scribed ; such being the general rule applicable to all ordeals.

.

* Shalee~Rice in general, but especially in two classes, one like
white rice growing in deep water, and the other a red sort requiring
only a moist soil.—Wilson’s Dict.

+ Pippala, Ficus religiosa.

¥ 'The Bhoj or Bhojputr, a tree growing in the snowy mountains,
and called by travellers a kind of birch.—Wilson®s Dict.

§ Smritichandricd, Vividatandava, Veeramitrodaya, and Divyatutwa.
XX .
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SECTION 8.
Of the Ordeal by hot Metal.
1. The ordeal by hot metal has been propounded by Pita-

meha.“ A round cup of either goll, silver, copper, or earth,
is {0 be made, sixieen fingers [in circuinference] and four in
depth*.” The term “round cup” (mandala) here means a
circular pan. “It is to be filled up with twenty palas of
clarified butier and oil; and one masha of gold is to be
thrown inwhen it is heated sufficiently ; and he [the accused]
should take out the gold by the thumb and forefinger joined.
He whose hand trembles not, and does not become blistered, J
and whose tingers sustain no detriment, becowes absolved by"
means of his virtuet.”

2. In the text, the termn “ should take out” means, should
1ift out of the vessel only, and it is not necessary to be thrown
over the side.

3. Another mode is:—* Having put clarified butter, made
of cow’s milk, into a vessel formed either of gold, silver,
copper, iron, or earth, a purified person should heat it in the
fire. A piece of metal, either gold, silver, copper, or iron,
properly cleaned and washed once with it, is to be thrown
in it [the clarified butter], boiling with effervescence, and not
admitting the touch of the mail. It [the clarified Butter]
should be examined by throwing into it the leaf of the

* The text is read otherwise by the authors of the Smritichandricd,
Vividatandave, Veeramitrodaye, and Divyatatwa.

+ Ibid.
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Arca” tree, being purified as Yor sacrifice, and having a hiss-
ing sound ; afterwards he should once consecrate it with this
Muntre or formula:— Thou, O clarified butter,art most pure
for sacrificial observances. Thou, O fire, certainly burnest
sinners, and waxest cold in favour of the innocent.” He should
cause him [the accused], having cowe fasting, bathed, and
with moist clothes, to take out the metal, which was left in
the clarified butter. The examiners should inspect his fore-

finger; and if there be no blisters ou it, he is innocent, but

if otherwise, guiltyt.”

4. Ilere also the rule regarding the invocation of Dhar-
»ma, aud the like ceremonies, must be attended to. The
above incantation to the clarified butter is to be used by the

chief judge.

5. “ Thou, O purifying fire, dwellest in the interior of all
creaturest.” This formula is to be used by the person

about to undergo the ordeal.

6. From the text “should inspect the forefinger? it fol-
lows. that it is that finger by which the metal should be
taken out.—Thus has been succinctly propounded the ordeal

by hot metal.

* Arca is commonly called Aeanda : Calotropis gigantea.
1 Smritichandrica, Veeramitrodaya, and Divyatatwa.

+ Vide Supra.
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SECTION 9.
Of the Ordeal by Dharma and Adharma.

1. By Pitamaha has been declared the rule regarding
the ordeal named Dharma and Adharma* . —“ 1 will now
clearly propound the trial by Dharma and Adkarma,[which
is intended for] murderers, civil suitors, and persons subject

to the performance of penancet.”

2. “ Murderers”, in cases involving life; “ eivil suit-
ors”, in cases involving property ; “ persons subject to the

performance of peraice,” n cases involving moral sin.

3. “ An image of Dharma is to be made withsilvcr and
another of Adkarma with lead or ironfg The meaning is,
that thus image may be made either of lead oriron.

4. He declarcs another mode :— Or he may draw white
and black figures of Dharma and Adkarma, erther on aleat *
of the Bhoj tree, or on canvas, cloth, &e. He should sprin-
Lle the Panchagarya§ on them, and should make offcrings
of perfumes and garlands. Dharma will hold a white flower
in his hand, and Adkarma a black one. Having made two
pictures as above described, he should enclose them in twa

round balls. Two balls equal in size are to be made exther

* These termsmay he translated the gemus of justice and of mjustice.
+ Swritichandricd, Veeramitrodaya, and Diyatatua.

1 Puamaha, cited in the Smritichandrica, Veeramitroduya, and D-
rytatwa.

§ This is used for punification, and made with sugar, clarified butter,
Loney, cow-dung, and cow -urine.
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with cow-dung or earth, apd placed unobserved in a fresh
earthen vessel. Having placed the vessel on a spot cleaned
and rubbed with cow-dung, and in the presence of the gods
und Brakmins ; he should invoke the gods and regents of
the world in the manner above prescribed*.”

5. Heshould draw out the written charge after the invoca-
tion of Dharma : then the accused should recite this formu-
la:—*“1f 1 am free from guilt, may Dharme come into my
hand; if' 1 am guilty, then by means of its virtue, may Sin}

come into my hand?.”

6. “ The accused without delay shall then take out one
of the images; he is acquittéd if he bring out the image of
Dhasma; but condemned if he draw forth that of Adhar-
ma§.”—Thus has heen succinctly declared the trial by
Dharma and Adharma.

Secrion 10.
Of other Tests.

1. Moreover, other tests with reference to the importance
and lightuess of the subject matter, as well as to the distinc-
tion of the tribes, have been declared by Menu and others.
Those are :—* The oath should be taken, by truth in the case

of one Niska : by touching the feet [of a superior] in that

* Pitamaha, cited in the Smritichandricd, Veeramitrodaya, and Di-
ryatatwa.

+ Sin here means the image of _dharma.

¥ Pitamaha, cited in the Snaitichandricd, Veeramitrodaya, and Divya-
tatwa.

§ Ibid.
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of two Niskas, and by [the forfeiture of the fruit of] virtu-
ous acts in the case of three, and by the sacred libation in
cases exceeding that amount®.” “ Let the judge cause a
priest to swear by his veracity ; a soldier, by his horse or
elephant, and his weapons ; a merchant by his kine, grain,
and gold; a mechanic or servile man, by imprecating on
his own head, if he speak fulsely, all possible crimest.”

2. Themode of ascertaining innocence is propounded by
Menu : —“ One who mcets with no speedy wisfortune, must
be held veracious in his testimony on oath] ”  The calanuty
1 thus described. Of whom no dreadful calamity befalls
from God or the king§.”

3. The extent of the period [allowed for the appearance
ot thie calamity }, varies from the first mght to the thind, from
the third night {o the filth, and so forth, and should he fined

with reference to the serious or trifling nature of the charge

4. The result, whether suceessful or otherwise, of these
ordeals, being determived, a distinction as to the punish-
ment is shown by Catydyana :— He should cause to be
paid [by the losing ] to the successful party half of an hundred,

and the condemned is subject to a penalty || *

* Vwadatandava.

4 Menu 8, § 113. cited in the Vwadatendava, Vecramtrodaya, and
Divyatutwa.

+ Vividatundava, Vecramitrodaya, Menu, 8. § 115.

§ Vide Supra.

|| Pwadatandava.
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5. The penalty is thus pm[:ounded :=—“ The penalty in the ﬁn:\,mmmt of
ordeal by poison, water, fire, balance, sacred libation, rice,
hot metal, should be awarded consecutively ; thus one thou-
sand, six hundred, five hundred, four, three, two, and one hun-
dred. and in inferior ordeals he should atiach an inferior
[penalty.]”

6. This peculiar penalty for cases of ordeal is to be su- I« to be su-
peradded to the penalty before denounced by the text, (* Tn {:::‘;d]?;d tr“;:-t.h ©
the case of a denial, when the claimant proves his allegation, ':frly denounc-
the defendant being cast, is to pay the amount, and an equal

tine to the king+.”")

* (Cutyiyana, cited in the Vivddutandava.
+ Vide Supra, Cap. ii. Sect. 3. § 1.
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Preface, page xxii, line 4, for “ Chintamani,” read < Chiddaméan:.”
Page 70.bottomnote, 1. 12, for “ Kishermunee,” read “ Kishenmunee.™
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98, bottom note, L. 2, for “ Balambhatta,” read < Culluca-
bhatia.”
111, marginal note, L. B, for “ fro.” read “ for.”
127. 1. 6, for < xecer?” read ¢ receiv-"
128, 1. 1, for << Hnidu,” read < Hindu.”
178, bottom note, L. 1, for < and by Dipacalica,” read * and Di-
pacalica, and by.”
184, bottom note, 1. 1, for © Vishwarepa,” rrad < and by Viswa-
ruapa.”
197, 1. 9, for ¢¢ test,” read < text.”
»» first marginal note, 1. 4, dele - divine.”
217, last line, for << concretec er-,” read ¢ concrete cer-”
266, first marginal note, for < obligation,” read < objection.”
306, 1. 15, for < ordea,” read “ ordeal.™
322, third marginal note, for * ode,” read «* mode.”
331, second marginal note, for “ shoul,” read <€ should.”

337, 1. 1, dele « ¢d.”



















