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Preface.

This book is merely intended as a readv reference work on

New Jersey Practice as contained in the Practice Acts of 1903

and 1912 and the Supreme Court Rules and decisions. It is

nowise a historical or original work, but a full, complete and

reliable index and repository in concrete form of the law on

New Jersey Law Practice.

The plan of the work follows as nearly as possible the original

sectional numbers of the Practice Act of 1903, omitting the re

pealed sections and refers to the sections of the Act of 1912 and

Rules of the Court which are intended to supersede the repealed

sections.

The Practice Act of 1912 and Rules follow the Act of 1903

and arc given arbitrary numbers carrying out a sectional number

scheme.

Full credit is given for the valuable assistance I obtained from

Mr. Wilbur A. Mott's work on the Practice Act of 1903, as well

as the assistance and courtesy of the West Publishing Company

in permitting the xise of their editorial work in the New Jersey

Compiled Statutes of 1910, American Digest Classification and

Key Number Series.

JAMES M. SHEEN.

Atlantic City, N. J., November, 1916.
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Table of Abbreviations.

A Atlantic Reporter.

CD Century Digest.

C. J Corpus Juris.

C. S Compiled Statutes of New Jersey, 1910.

Cyc Cyclopedia of Law and Procedure.

D. D Decennial Edition, American Digest.

E New Jersey Equity Reports.

E. & A New Jersey Court of Errors and Appeals.

G. S General Statutes of New Jersey, 1895.

K. N Key Number—Sectional subdivisions of the De

cennial Digest and other key numbered di

gests.

K. N. S Key No. Series, American Digest.

L New Jersey Law Reports.

L. J New Jersey Law Journal.

P. A. 1903 Practice Act New Jersev, 1903, p. 537, 3 C. S.

4048.

P. A. 1912 Practice Act New Jersey, 1912, p. 377.

P. A. R Practice Act New Jersey Rules, P. L. 1912, p.

384.

P. L Pamphlet Laws of New Jersey.

Pat Paterson's Laws.

R. S Revised Statutes 1846.

Rev Revision 1874.

Rev. 1820 Revision 1820.

S. C Supreme Court of New Jersey.

S. C. R. 1868. .. Supreme Court Rules of 1868, published in

Nixon's Digest, 1868, p. 1077.

S. C. R. 1913. . . Supreme Court Rules of June Term, 1913.

'"1799" "An Act to regulate the practice of the courts

of law," passed Feb. 14, 1799. Revision 1820,

p. 413 ; Paterson's Laws, p. 355.

"1855" "An Act to simplify the pleading and practice

in courts of law," approved Mar. 17, 1855.

P. L. 1855, p. 288.

For other abbreviations used but not mentioned here, see table

of abbreviations in American Digest, Decennial Edition, Shep-

pard's Citations and Compiled Statutes.
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Practice Act 1903.

I. ATTORNEYS.

1. Partners may appear in partnership name.

2. Attorneys suable.

3. Warrant of attorney ; when necessary.

4. Attorney to declare whether summons was issued by his

authority; also residence of plaintiff.

5. Malpractice; penalty: neglect or mismanagement of

attorney; liability for damages.

6. Termination of authority; by death: removal from State.

7. Taxed bill of costs to be filed before issue of execution;

penalty for failure to file.

8. Particulars of costs received to he furnished hv attorney

on demand : penalty for illegal charges.

9. Attorney, counsellors and solicitors may sue to recover

fee; bill of fee, charges, etc., must be furnished client

before suit.

10. When attorney cannot become surety.

11. Agreements out of court must be in writing.

12. Women may be attorneys.

II. TITLE OF ACTIONS.

13. Title of actions unchanged on appeal.

14. Names of state not to be made part of title.

15. Docket and index on appeal.

III. HOW TO PROSECUTE AND DEFEND.

16. Who may sue or defend.

17. Litigants must prosecute, etc., personally or by licensed

attorney; exceptiou of infants.

18. Guardian, etc., of infant may sue and defend; action not

to be stayed until majority.
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IV. PARTIES.

1. IX GENERAL.

19. Choses in action arising on contract assignable; suits by

assignees; set-offs; assignments oi sealed instruments.

20. Suits by assignee where assignor is dead. Defenses.

21. Actions by husband and wife for injuries; abatement.

22. Action not abated by marriage.

23. When married women mav sue or be sued without jointure

of husband. Repealed 191 2, p. 384.

23a. Married woman may sue without jointure of husband in

all tort actions.

23b. Action in tort may be prosecuted separately by married

woman.

24. Executors or administrators considered as one; judgment

and execution.

25. Qualified executors to act.

20. Substitution of assignee or trustee.

27. Parties to written instruments; initials; contraction of

name ; how designated.

28. Third person may sue on contract for his benefit.

2. ACTIONS OX BILLS AXD XOTES.

29. Actions on bills and notes. Repealed 1912, p. 384.

30. Form of complaint on bills and notes. Repealed.

31. Judgment may be given for or against one or more of

several plaintiffs. Repealed.

32. Verdict on set-off, etc. Repealed.

33. Judgment may pass against any party to bill or note. Re

pealed.

34. Application by party sued jointly for relief to which he

would be entitled if sued separately.

35. Satisfaction of execution from property of parties pri

marily liable; order of liability; payment by defend

ant secondarily liable as satisfaction.

3. OBJECTION FOR NOX-JOINDER OR MISJOINDER.

36. No action shall be defeated by non-joinder. Repealed.

37. Objection to joinder. Repealed.

38. Amendments of writs and declaration. Repealed.

39. Plea in abatement. Repealed.
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4. SUITS AGAINST UNINCORPORATED ORGANIZATIONS.

40. Suits against unineoiporated organizations by recognized

name; abatement.

41. Execution against unincorporated associations.

42. Individual liability of membeis of associations.

5. WHEN DEFENDANT'S NAME IS UNKNOWN.

43. Designation by fictitidis name: amendment when true

name is known.

6. WHEN TAXPAYERS MAY INTERVENE.

44. Suits by taxpayers on failure' of chosen freeholders to

intervene.

45. Intervention by taxpayers in certain suits.

V. PROCESS.

1. FORM AND RETURN.

46. Courts open on weekdavs for return of process.

47. Date of process; antedating forbidden; indorsements

necessaiy.

48. Immaterial omissions ; amendment.

49. Process in different counties.

50. Return made by Sheriff; amercement.

51. Record book of processes to be kept by Clerk.

2. summons; how served.

52. Service of summons.

52a. Sheriff to set out on summons place of service.

52b. Sheriff may amend return.

53. New summons may be issued and served in case of error

in issuance or service of original.

3. capias; now executed, .

54. Service. ....;'. . • , .• ,

4. SCIRE FACIAS; HOW SERVEp. ,

55. Service; publication. • -

Vl. ARREST.

1. IN ACTION IN TORT.

56. Capias ad respondendum; affidavit to support; bail;

grounds for issue of capias.
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2. in actions on contract.

57. Capias ad respondendum; affidavit to support; bail;

grounds for issue.

58. Arrest of one of several defendants; form of process.

59. Arrest of one of several defendants; procedure after re

turn.

60. Proceedings on execution; liability of bail.

3. setting aside writ and order for rail.

61. Who may set aside; abatement of action; discharge of

defendant.

62. Proof of truth of affidavit for arrest, etc.; reference; dis

charge of defendant, etc.

4. reduction or rail.

63. Application; terms; effect.

5. FEMALES NOT TO BE ARRESTED.

64. Females not liable to arrest.

VII. BAIL.

1. COMMISSIONERS.

65. Supreme Court Commissioners; power as to oaths; bail,

etc.

2. bail; how given.

66. Bail to, Sheriff abolished.

67. Declaration by the bye not allowed ; process against de

fendant in custody.

68. Amount for which bail liable.

69. Release of defendant arrested in capias on giving bail in

double the sum endorsed on the writ; affidavit; form

of recognizance.

70. Qualifications of bail.

71. Defendant; produced to give bail. Fees o? Sheriff, etc.

Form of discharge.

72. Recognizance filed ; bail piece.

73. Record book of recognizance kept by clerk of court.
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3. EXCEPTIONS AND JUSTIFICATION.

74. Justification of bail.

75. Exceptions to bail, notice: approval.

76. Amercement of bail; in cane of failure to appear on ex

ceptions or to produce defendant.

4. RENDEIt IX DISCHAIiUE.

77. Rendition of defendant in discharge of bail.

78. Minute of render and commitment: exoneretur entered.

5. PROCEEDINGS AGAINST.

79. Plaintiff may proceed against bail.

80. Stay when writ of error brought.

81. Judgment paid by bail not satisfaction; execution for

benefit of bail.

6. DEPOSIT IN LIEU OF BAIL.

82. Deposit in lieu of bail ; repayment of deposit.

7. BAIL BY SURETY COMPANY.

83. Bail by surety companies in civil actions.

viii. attachmp:nt.

84. When an action may be commenced by attachment.

85. Writ ordered upon proof; bond and sureties.

86. Proceedings on writ same as in cases on non-resident

debtors, etc.

87. Attachment against unknown heirs.

88. Attachments against separate and joint estates.

89. Issuance of writ beginning of action ; no summons neces

sary; pleading and procedure.

90. Property as security; special execution; sale; action by

Sheriff, etc.

91. Special execution where resident defendant does not ap

pear; general judgment against non-resident who

appears, etc.

92. Release of property by giving bond.
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IX. PLEADING.

1. WHEN FILED OR SERVED.

93. Declaration, when to be filed. Repealed.

94. Plea, when to be filed. Repealed.

9o. Serving of declaration and summons. Repealed.

96. Declaration, how served. Repealed.

97. Affidavit of merits; notice. Repealed.

98. Time for filing further pleadings. Repealed.

2. WHEN FILED OUT OE TIME.

99. Parties need not plead to pleadings filed out of time un

less ruled.

100. Waiver of right to take advantage of failure to plead in

time.

3. AFFIDAVITS WITH PLEA OR DEMURRER.

101. Defendant to file affidavit with plea, etc. Repealed,

4. PARTICULARS OF DEMAND.

102. Bill of particulars annexed to declaration; set-off. Re

pealed.

103. Fees for copies

5. GENERAL ISSUE AND NOTICE OF SPECIAL MATTER.

104. Specification of defenses. Repealed.

6. FAILURE OF CONSIDERATION AND RECOUPMENT.

105. Failure of consideration as defense. Repealed.

7. IN SPECIAL CASES. . .

106. Pleading in libel or slander suits.

107. Breaches assigned in action on bond.

108. Pleadings in action by township upon collector's bond.

109. Pleading right by virtue of private way.

8. STRIKING OUT PLEA OR DEMURRER.

110. Defective pleading stricken out. Repealed.

111. Frivolous pleas stricken out. Repealed.

9. NEGLECT OF ATTORNEY.

112. Failure of attorney to file pleadings; opening judgment.
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10. GENERAL PROVISIONS.

113. Records kept together; notice taken of pleadings filed.

114. Express color and special traverse not necessary; issue

joined. Repealed.

115. Superfluous counts; consolidation of actions.

116. Right to plead all defenses; cost to follow judgment on

that issue.

117. Dilatory pleas. Repealed.

118. Performance of condition precedent may be averred gen

erally; specific pleading by opposite party.

119. Copy of writing annexed cures defects in pleading same.

Repealed.

120. Pleading usurv or illegality.

121. Pleas puis darrein continuance. Repealed.

122. Set-off considered cross action. Repealed.

11. AMENDMENT AND VARIANCE.

123. Amendment of course before answer, etc.

124. Amendment after answer by leave of court ; time to plead

to amended pleading.

125. Amendments to avoid variance, etc.

126. Amendment of defects as to form.

12. DEMURRERS.

127.. Special demurrers. Repealed.

128. Joinder in demurrer. Repealed.

129. Issue of law first determined.

130. Notice of argument of demurrer. Repealed.

131. Form of demurrer. Repealed.

132 Amendment of pleadings, demurrer to. Repealed.

X. JUDGMENT BY DEFAULT AND ASSESSMENT OF

DAMAGES.

133. Default judgment entered in term or vacation as of course.

134. Grant of further time to plead on filing affidavits of merits.

135. Opening or setting aside default judgment; terms.

136. Damages assessed on judgment bv default.

137. Plaintiff may enter rule for writ of inquiry: defendant

must file affidavit.

138. Notice of writs of inquiry.

139. Final judgment ; entry.
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XL DISCOVERY BEFORE TRIAL.

1. UPON INTERROGATORIES.

140. Written interrogatories served on adverse party; answers;

oath ; amendment.

2. ADMISSION OR EXECUTION OF PAPERS.

141. Demand to admit execution of writings. Repealed.

3. INSPECTION OF BOOKS, ETC.

142. Inspection, etc., of books, etc., on terms; contempt.

143. Application for inspection of books, etc.; counter-affidavits;

examination of witnesses.

4. EXAMINATION OF ADVERSE PARTY B1CFORE TRIAL.

144. Party to action examined as witness by adverse party;

notice ; subpcena.

145. Attendance of resident and non-resident witnesses.

146. Testimony taken at examination reduced to writing, etc.;

compelling party to answer.

14?. Fees of parly examined and examiners.

148. Fees paid by party examining and taxed as costs, etc.

XII. TRIAL.

1. WHEN ACTION TO BE TRIED; NOTICE OF TRIAL.

149. Notice of trial for first day of term, etc. ; action non

prossed for failure to notice.

150. Notice of trial by defendant: notice in case of set-off.

151. Service of notice of trial ; time; short notice.

152. Time for countermand of notice of trial; costs on faihne

to countermand.

153. Notice of trial filed with clerk; arrangement of list; en

dorsement on notice, date of issuing summons; no en

dorsement: listed according to date of filing.

2. PROCEEDINGS AT THE TRIAL.

154. Trial of issue by court. Repealed.

155. Reference of account: report of referee; exceptions to

report; reservation of trial by jury.

156. Reference of ac counts by Supreme Court justice ; postea;

confirmation; reservation of trial by jury.

157. Allowance to referee.
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158. Taking papers in evidence by jury ; jurors as witnesses.

159. General verdict not compelled, but may be received.

160. Delivery of verdict.

161. Verdict on declaration containing good and bad counts.

162. Writs of inquiry in detinue.

163. Motion for new trial to precede motion in arrest of judg

ment.

164. Consolidation of actions; apportionment of costs, etc.

165. Special verdicts.

166. Preliminary hearing as to fraud in contract to determine

whether defendant shall be held to bail.

XIII. JUDGMENT.

167. Inspection of judgment and process not necessary; judg

ment roll need not be made up.

168. Book of abstracts of judgment; contents.

169. Transcript of record of judgment as evidence; cancella

tion of record.

170. Becord of judgment in full; removal of record; cancel

lation in the different records.

171. Judgments signed by judge or clerk.

172. Index to judgments; fees.

173. Minutes as evidence.

XIV. EXECUTION. M

1. IN GENERAL. ^

174. Execution on judgment; no execution against executor,

etc., except in ease of false pleading.

175. Indorsements.

176. Beturn in term time or vacation.

177. Judgments in Supreme Court; stay.

178. Division of money in controversy between execution cred

itors.

179. Property of principal to be exhausted before execution

against surety.

180. Stay of execution on judgment, in action on judgment

pending writ of error.

181. Time for issuance of execution.

182. Execution by survivors in case of death.

183. Execution in name of executors, etc.

184. Substituted administrator may issue execution, etc.

185. Trustee in bankruptcy or assignee for creditors may issue

execution.
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186. Execution may issue against goods, etc., of deceased de

fendant in case of no administration, etc.; notice.

187. Execution against survivors in case of death of defendants.

188. Sheriff, etc., to return statement of amount of money col

lected; no fee until statement tiled.

188a. Execution against the body of minor, etc.

2. CAPIAS AD SATISFACIENDUM.

189. Grounds for issuance of capias ad satisfaciendum ; excep

tion of contempt proceedings.

XV. MISCELLANEOUS PROVISIONS.

1. NOTICE.

190. Notice of motion.

191. Motion to strike out pleadings.

192. Fees for noticing trial.

193. Service of notice.

194. Publication of notices.

195. Court to fix mode, etc., of notices when law does not pro

vide therefor.

2. AFFIDAVITS.

196. Notice of taking affidavits; both parties may take affi

davits on leave to either.

197. Testimony ; how taken.

3. HABEAS CORPUS CUM CAUSA.

198. Removal of suits to Supreme Court; bond.

199. Proceedings on return.

200. Second removal of cause barred if remanded after removal.

4. VENUE.

201. Local actions; order for trial before Supreme Court.

202. Transitory actions.

203. Change of venue; rule; stay of proceedings.

203a. Venue.

5. SECURITY FOR COSTS.

204. Non-resident to give or make deposit.

205. Demand for security.

206. Affidavits of security; exceptions to sureties.
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6. circuit record; voste.y and judgment.

207. Trial of Supreme Court issue at circuit; transcript.

208. Trial by consent in Circuit Court or Common Picas.

'£09. Return of transcript by court trying Supreme Court issue;

postca.

210. Judgment on postca ; relicta.

7. BILLS OF EXCEPTIONS AND RULES TO SHOW CAUSE.

211. Bills of exceptions shall be settled and sealed by justice.

Repealed.

212. Death of judge without sealing exceptions. Repealed.

213. Contents of bill of exceptions. Repealed.

214. Rule to show cause a waiver of bills of exception except

on points reserved. Repealed.

8. CA8E CERTIFIED.

215. Case ceitified to Supreme Court.

216. Ceitificate filed.

217. Error assigned on certified opinion.

9. PENALTIE.-S 4ND DAMAGES; II0W RECOVERED.

218. Recovery of damages or penalty.

10. SUITS BY COMMON INFORMERS.

219. Indorsement of special note on information in an action

by informers; process; etc.

220. Defendant's plea.

221. Recovery by covin no bar; prosecutor liable for propor

tion of penalty in certain cases.

222. Costs to be paid by informer on non-suit, etc.

223. Exceptions in application of act.

11. EXCEPTION8 TO JUDGE.

221. Disqualification of judge.

225. Challenges: making and trial.

226. Judge not to act as clerk.

12. AID TO POOR SUITORS.

227. Process without costs ; counsel assigned ; costs.

13. SUPREME COURT EXAMINERS.

228. Supreme Court examiners; powers, etc.
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XVI. COSTS.

229. Rights of plaintiff and defendants as to; parties to pay

costs on arrest of judgment.

230. Costs not recoverable in Supreme Court actioon if recov

ery less than two hundred dollars; exceptions.

231. Costs in trespass actions involving title.

232. Costs on removal of action by habeas corpus.

233. Costs in personal actions in Circuit Court.

234. Costs in cases in Circuit Court cognizable before small

cause court.

235. Recovery reduced by failure of consideration, recoupment.

etc., certificate of reasonable grounds.

236. Costs in actions of tort cognizable in justice's court.

237. One bill of costs in suits on same paper.

238. Costs on scire facias.

239. Costs in assaults, libel, etc.

240. One of several defendants may have costs.

241. Costs on demurrer. Repealed.

242. Costs for or against State.

243. Taxing costs.

244. Retaxation ; expense of.

245. Order for payment of costs of printing, etc. •;

XVII. POWER OF THE COURT OR A JUDGE.

246. Protection of property pending suit ; contempt.

247. Orders, etc., of judge in vacation or term time.

248. Motions to set aside judgment, etc., when made.

249. Rule to show cause against setting aside fraudulent judg

ment ; grant in vacation.

250. Rule in vacation to show cause why mandamus or quo

warranto should not issue; grant in vacation.

251. Hearing argument in Supreme Court at chambers in vaca

tion or term time.

252. Reference of motion to Supreme Court.

253. Rules for expediting business.

2.54. Powers of court to make rules regulating pleadings, etc.,

Circuit Court rules.

XVIII. CONSTRUCTION.

255. Application of singular number and masculine gender;

term "lands" construed.

256. Act concerning small causes not affected except in certain

cases.
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.

257. Formal notices may be given by attorney.

258. Precedence of municipal cases in appellate courts; ad

vancement on list; determined promptly; decision

within thirty days.

259. Return of writs in municipal cases ; review of cause ; hear

ing appeals; time to take appeal in municipal cases.

PRACTICE ACT OF 1912.

260. Short title and construction.

261. Definitions.

262. Single form of action.

263. Parties.

264. Parties; when plaintiff made defendant.

265. Parties; who made defendant.

266. Parties; executor, etc., may sue or be sued without join

ing beneficiary.

267. Separate action.

268. Parties; court may direct others brought into court.

269. Non-joinder, misjoinder.

270. Saving clause ; changes made by court not to impair.

271. Joinder of causes of action; causes may be joined.

272. Counter-claim.

273. Failure of consideration.

274. Default in pleading.

275. Summary judgment ; defense must be sincere.

276. Summary judgment ; if answer struck out.

277. Preliminary reference.

278. Admissions of certain facts.

279. Reserving questions of law; submitting case in alterna

tive.

280. Judgment; execution.

281. Forms of judgment.

282. Judgment without pleadings; judgment final.

283. Amendments; writs, etc., may be amended.

284. Amendments : new cause alleged.

285. Bills of exception and writs of error abolished ; appeals

may be taken; error in final judgment.

286. Appeals; effect of.

287. Reversal or new trial on merits.

288. Additional evidence on appeal ; new evidence admissible.

289. Practice in the Court of Errors.

290. Costs.

291. Orders by a judge.
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292. Supreme Court to prescribe rules.

293. Actions pending when this act takes effect; proviso.

294. Repealer.

SCHEDULE A.

Rules of Court Under the Practice Act (1912).

I. GENERAL RULES.

29o. Definitions.

296. Orders by a judge.

297. Extending time, when.

298. Forms.

299. Rules may be suspended, when.

II. JOINDER OF PARTIES AND CAUSES OF ACTION.

300. Personal representatives; in case co-conti actor he dead;

proviso.

301. Persons severally liable.

302. Parties in alternative.

303. When assignor and assignee may join.

304. Assignment pending suit.

305. Costs of defendant; protection of defendant.

306. Separate trials.

307. "Transactions" explained.

308. Joinder of causes of action.

309. Objection for misjoinder ; waiver.

309a. Several causes of action, answer thereto ; judgment ;

execution.

III. PLEADINGS.

1. PLEADINGS GENERALLY.

310. Order of pleadings.

311. Form of pleadings: plain statement.

312. Rills of particulars.

313. Untrue statements.

314. Statements not denied are admitted.

315. Pleading according to legal effect; adverse partv apprised

of state of facts.

316. Joinder of issue; denial a joinder.

317. Annexing copies of documents.

318. Inconsistent count? and defense.*.

319. Objectionable pleading*.
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320. Demurrers abolished. -

321. Objections to pleadings; objections made on motion.

322. Objections to pleadings.

323. Motions; grounds of motion specified.

324. Matters arising after suit begun; supplemental pleadings,

325. Oyer; copies of documents served on adverse party.

326. Evasive denials not permitted.

327. Certainty; plain statements.

328. Demands for relief.

2. THE COMPLAINT.

329. The complaint. • . .

330. Counts and paiagraphs: counts numbered.

331. Alternative relief.

3. THE ANSWER.

332. Dilatory plea>*; certain pleas abolished; objection on mo

tion.

33.3. Several defenses; defenses separately stated.

334. General and special denial.

335. Tender ; payment into court ; effect of tender of money.

336. Payment into court by defendant an admission.

337. Payment into court; acceptance by plaintiff.

338. Payment into court by plaintiff on counter-claim.

339. Payment into court; jury not informed.

4. COUNTER-CLAIM.

340. Counter-claim.

341. Cross action. >

342. Amount of recovery; judgment for excess.

343. Counter-claim; copy to co-defendant.

..... . ., 5. reply

344. Reply.

- 6. ACTIONS TO RECOVER PERSONALTY.

345. Special property; facts showing to be pleaded. -'••••'• . •

346. Unlawful taking and detainer. • ; ' ' •

347. Defense by answer. '

7: TIME FOR FILING PLEADINGSi . • .

348. Complaint annexed to summons.,, \ ' '.

349. Answer filed; time.

350. Affidavits of merits; action on contract; proviso.
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IV. SUMMARY JUDGMENT.

351. Answer may be struck out and judgment final entered.

352. Motion made on affidavit.

353. Partial judgment.

354. Terms of defense.

355. No summary judgment entered without order of judge.

V. PRELIMINARY REFERENCES.

356. Supreme Court Commissioners.

357. Summons; how served; time.

358. Order by commissioner upon return of summons.

359. Two days' notice; motions.

360. Plaintiff, when non-prossed.

VI. DISCOVERY OF DOCUMENTS AND ADMISSION

OF EXECUTION OF PAPERS.

361. Production of books, etc.

362. Admissions made five days after service of notice.

VII. DAMAGES.

363. Damages determined to time of trial.

364. Assessment of damages; clerk makes assessment; item

ized statement annexed ; amount.

365. Assessment of damages on book account ; original book

produced ; affidavit.

366. Assessment of damages on negotiable instrument ; instru

ment produced ; affidavit.

367. Assessment of damages; writ of inquiry.

368. Assessment before justice and by jury; postea; entry

of final judgment; writs of inquiry, when returnable.

VIII. TRIALS; JURY'S FINDINGS.

369. Plaintiff and defendant to open case.

370. Answers to written questions ; in rule to show cause, state

ment of case filed.

371. Preparation of statement.

372. Trial bv referee; force of award as verdict.

373. Account reference to referee; confirmation on notice.

374. Cause referred; entry of rule of reference; report filed;

exceptions to report, etc.
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375. Precedence of causes on trial and argument at bar and

circuit.

376. Plaintiff fail** to move cause—non-suited ; review oi'

order.

377. Clerk at circuit to list causes; correction of list; listing

by opposite party.

378. Jury trials; counsel limited to one hour; proviso.

379. One counsel shall examine or cross-examine witness.

IX. NEW TRIAL AS TO PART.

380. Questions on new trial.

381. New trial as to damages onlv.

382. Rules 131 and 132 (Sees. 380, 381) applicable to appeals,

when.

383. New trial when jury disregards binding instructions.

384. Application for new trial to trial judge; discretion of

judge ; rule to take testimony.

385. Application for rule to show cause ex parte made within

six days after verdict ; failure to make in time bar ;

exception.

386. Motion for new trial ; time to make.

387. Rule to show cause; reasons served; time; argument on.

388. Rule to show cause; state of case on ; service of ; objection

to case; settlement of case by judge.

389. On motion for rule to show cause one counsel a side can be

heard.

390. Judgment on rule entered nunc pro tunc; time.

X. FINDINGS OF FACT BY COURT.

391. Findings by court.

392. Effect of general finding.

XI. JUDGMENT.

393. Filing postea : staying execution.

394. Failure to file postca. waiver of verdict or finding.

XII. APPEALS.

395. Time of notice; taking appeals.

396. No severance; all parties served notice.

397. Grounds of appeal.

398. Cross appeals.
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399. Statement of case; rules? applicable to appeals.

400. Security on appeal; notice of appeal to stay execution,

when.

401. Effect of granting rule to show cause.

402. Reversal oi judgment as to some appellants and affirmance

as to others.

4-03. Objection to evidence; record must show grounds of ob

jection stated to and adverse ruling by trial judge.

404. Reasons for reversal filed in appeals from District Court;.

time.

405. Appeals from District Court to be perfected before listed

for argument ; if not perfected clerk to notify attorneys.

405a. Motions to dismiss appeals from District Court.

406. Supreme Court rules applicable to Circuit Courts, when.

TRANSFER OF CAUSES ACT (1912).

407. Causes transferred to proper court.

408. When transfer made; entry of decree in proper court.

409. Rules.

410. Appellation.

411. Transfer of causes to Court of Chancery only on order of

court or a judge.

412. Clerk to give receipt and take receipt for papers when cause

is transferred from or to Court of Chancery.

Forms, see index of Forms.



NEW JERSEY

PRACTICE ACT

An Act to regulate the Practice of Courts of Law

(Revision of 1903), approved April 14, 1903,

P. L. 1903, p. 537, with amendments and

supplements, including the Practice Act

of 1912, approved March 28, 19 12,

P. L. 191 2, p. 377.

The provisions of the Practice Act do not relate to the court

of equity, its operations being limited to courts of law. Law

less v. Fleming, 56 E. 815, 40 A. 638.

SCOPE NOTE.

Includes the practice of the New Jersey Law courts of

original jurisdiction as contained in the Practice Act of 1903,'

with the amendments and supplements thereto, including the

Practice Act of 1912 and correlated acts; the rules of the Su

preme Court, as contained in the Practice Act of 1912, as re

vised by that court in the June term, 1913; the decisions of the

Supreme Court and Court of Errors on practice generally as

well as construing the particular sections of the acts and rules.

Excludes Practice in Chancerv, see Koeher's Chancerv Prac

tice. IC.S. 408. The Chancery Act (1915). P. L., p. 185.

In District Court, see District Court, 2 C. S. 1947. Erwin'e

District Court Practice.

In Orphans' Court, see 3 C. S. 3809. Koeher's Probate Law

and Practice. 1916.

In Justice Court, see Justice Court, 3 C. S. 2979.

On appeal to Supreme Court and Court of Errors, see Su

preme Court Rides.

Court of Errors and Appeals Rules; Writs of Error, 2 C. S.

2207; Criminal Procedure, 2 C. S. 1816.

1
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I. ATTORNEYS.

Sec Admission of, rules S. C. R. 1913, R. 2-14.

Name and address to be endorsed

on process, etc S. C. R. 1913, R. 26, § 4n.

Liable to court officers for fees,

except sberiff's execution fees. .S. C. R. 1913, R. 205, § 8n.

Clerk shall receive fees due to

State from S. C. R. 1913, R. 206, § 8n.

Clerk shall not permit attornev

in default to file papers, or

enter rules, etc . S. C. R. 1913, R. 206, § 8n.

1. Partners may Appear in Partnership Name.

Attorneys who are partners may, in their part

nership name, appear and prosecute or defend any

action in anv court of this state. (P, L. 1903, p,

537; 3 C. S. 4053; Rev., sec. 1; 1855, sec. 2.)

Historical.—History of legislation. In re Branch, 70 L.

537; 57 A. 431. At common law attorneys could not appear

as partnership. Wilson v. Wilson, 5 L. 928, *792.

Signatures for Go-Partners.—When one counsel signs for

his firm, authority will be presumed to exist for the signature

of all the members. Hampton v. Codington. 1 L. J. 8.

Litigant Limited to One Solicitor.—A partv litigant can

have only one solicitor of record, who may be an individual prac

titioner or a firm of practitioners, who, as such, are regarded as

a single entity. In re Stewart, 95 A. 739.

2. Attorneys Suable.

Attornevs-at-law mav be sued as other persons.

(P. L. 1903, p. 537; 3 G.S. 4053; Rev., sec. 2, Incor

porated in Revision of 1874 from Justice's Court

Act of 1818; 1818, p. 56, sec. 50.)

Historical.—Practice on bill of privilege to sue attorney.

Bennington Iron Co. v. Rutherford, 18 L. 105 : Id., 18 L. 158.

Anonymous, 20 L. 494.
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3. Warrant of Attorney: When Necessary.

No warrant of attorney or copy thereof need be

filed in any action, except in cases of judgment by

confession in actions not commenced by process.

(P. L. 1903, p. 537; 3C.S.4053; Rev., sec. 3; 1855,

sec. 8.)

Presumption of Authority.—The authority of an attorney-

at-law to appear will be presumed. Norris v. Dougless, 5 L.

*818, 960; Price v. Ward, 25 L. 225; Easton v. Greenwich, 25

E. 565 ; Dey v. Hathaway, etc., Co., 41 E. 419 ; 4 A. 675 ; Mu

tual Life Ins. v. Pinner, 43 E. 52; 10 A. 184. Acknowledgment

of service of summons by attorney presumed to have been au

thorized by defendant until overcome by affirmative evidence.

Purcell v. Bennet, 68 L. 519; 53 A. 235. Defendant may dis

prove authority of attorney to appear for him. Hess v. Cole, 23

Ji. 116. Objection of want of authority should he made by mo

tion to dismiss. Camden Safe, etc., Co. v. Bullitt, 19 L. J. 61;

Brunswick v. Boorcam, 10 L. 257. Attorney not authorized to

compromise client's claim without special authoritv. Trenton

St. Ry. Co. v. Lawlor, 71 A. 234 ; 74 E. 828.

4. Attorney to Declare Whether Summons was Issued by

his Authority: also Residence of Plaintiff.

Any attorney whose name is endorsed on a sum

mons or capias ad respondendum shall, on demand

in writing made by or on behalf of any defendant,

declare forthwith in writing whether such writ

was issued by him or by his authority and also the

place of abode of the plaintiff; and if such attorney

shall declare that the writ was not issued by him

or by his authority, or shall refuse to declare the

place of abode of the plaintiff, then no further

proceedings shall be taken in the action without

leave of the court. (P. L. 1903, p. 537; 3 C. S.

4053; Rev., sec. 4; 1855, sec. 4.)

Supreme Court Rules, 1913. Rule 26.—All writs and pro

cess issuing out of this court shall he written by pen or type, or

printed, or partlv written and partly printed ; and there shall he

endorsed on such writs and process, under the title of the action,
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the name and office address in this State of the attorney who

shall sue out the same, or the name and residence of the party,

if he shall sue out the same himself.

Unless otherwise required hy statute or order, it shall be suffi

cient service of any paper in the cause to leave the same at such

office or residence between the hours of ten a. m. and four p. jr..

until notice of removal to another office or residence is received.

The first paper filed in the cause for any defendant shall be

likewise endorsed with the name and office address in this State

of the attorney or with the name and residence of the party, and

such endorsement shall have the same effect with regard to the

service of subsequent papers in the cause. (Rule 11, 1905.)

Supreme Court Rules, 1913. Rule 27.—All writs of error

shall be sealed with the official seal of this court, and signed by

the clerk, or his assistant, personally : and shall be made re

turnable within twenty davs from the time of issuing the same.

(.Rule 91, November 3, 1909.)

See Supreme Court Rules, 1913. Rule 31 («).—The first

pleading filed bv any partv shall state his place of residence.

(Rule 17, P. A."l912; P. L. 1912, p. 388, post sec. 311.)

Compelling Disclosure or Attorney's Authority.—Court

or party to suit can call for proof of attorney's authority. Hess

v. Cole, 23 L. 116. For method of proceeding where the attor

ney of record denies that he is the attorney, see Anonvmous, l6

L.'396; Martinis v. Johnston, 21 L. 239: Harwood v. Smet-

hurst, 30 L. 230.

Compelling Disclosure of Residence or Address of

Client.—If the attorney of record neglects or refuses to state

his client's place of residence, the other party may have a rule

to show cause why security for costs should not be filed. Mul-

ford v. Gesehchiat, 16 L. 27"?. Such demand does not stay the

running of the defendant's time to plead. Whitney v. Bank, 40

L. 481. If plaintiff's attorney refuse to declare the place of

abode, or so long omit that his failure amounts to a refusal, the

plaintiff can proceed no further in the action without leave of

the court. Id.

5. Malpractice: Penalty: Neglect or Mismanagement of

Attorney: Liability for Damages.

If any counsellor, solicitor or attorney shall be

guilty of malpractice in any court he shall be put

out of the roll and never after permittted to prac

tice as such, unless he shall obtain a new license
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and be again enrolled; and if a solicitor or at

torney shall neglect or mismanage any cause in

which he is employed, he shall be liable for all

damages sustained by his client. (P. L. 1903, p.

538; 3 C. S. 4054; Rev., sees. 5, 7; R. S. 929, sees.

3,6; 1799, sees. 3, 6.)

Supreme Court Rules. 1913. Rule 13.—Affidavits presented

to the court for the purpose of obtaining a rule to show cause

why the name of an attorney should not he stricken from the

roll shall not he filed without an order of the court ; and no such

rule to show cause, if allowed, shall be actually entered until the

court by special order so directs; and whenever such a rule, not

entered, shall bo discharged, no entry thereof shall be made and

no papers shall be filed.

Malpractice — Disbarment. Historical.—Appointment

of solicitors and power to disLar. In re Kaisch, 83 E. 82; 90

A. 12, Criminal courts have inherent power to suspend attor

neys pending their indictment. In re Simpson, 21 L. J. 109;

In re Raisch, supra. For a statement of the causes which will

justify the disbarment or disciplining of an attorney or solici

tor, see In re Cahill, 66 L. 527; 50 A. 119; In re Wart man

(N. J.), 31 A. 1010; In re Luitz, 65 L. 131; 46 A. 7i11 : In re

Young, 75 L. 83; 67 A. 717: In re Simpson (N. J.), 82 A.

507; In re Bedle (N. J.), 87 A. 100; In re H. C., Jr., 81 E.

8; 85 A. 336; In re Ilahn, 94 A. 953: 84 E. 523; 96 A.

589; In re Smith, 94 A. 39; 84 E. 252; In re I?osenkrans,

94 A. 42; 84 E. 232; In re Bredit, 94 A. 214; 84 E. 222; In

re Cover, 94 A. 29; 84 E. 449; In re Eaton, 94 A. 31; 84 E.

379 ; 'in re Cosey, 94 A 54 ; 84 E. 343 ; 96 A. 595. An attorney

may be struck off the roll for breach of the rules of the court or

official duties. Anonymous, 7 L. 162, 164. Where alleged mis

conduct involves a criminal offense, the court will not disbar an

attorney in advance of a conviction unless the evidence is clear

and convincing. In re Noon.in & Simpson. 65 L. 142 : 46 A. 570.

A counsellor who is unfaithful to the instructions of his client,

fails to render them services and retains money received from

them, should he disbarred. In re McDermit, 63 L. 476; 43 A.

685. Where attorney renders, a bill to client, which is fraudu

lently untrue, including items for services not rendered, inflated

beyond what the services arc worth, and with retainer amounts to

more than sum recovered of defendant, court may proceed sum-

marilv against him for his misconduct. Tate v. Field. 60 E. 42;

46 A." 952.
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Negligence—Misconduct; Liability to Client.—Negli

gence of attorney in conducting case is attributable to client

(Leo v. Green, 52 E. 1; 28 A. 904), excepting where client is a

municipal corporation. Lewis v. Elizabeth, 25 E. 298. Attorney

must see that judgment obtained for his client is properly en

tered. Griggs v. Drake, 21 L. 169, 173. Attorney employed to

draw a building contract not bound to file it and is not liable for

failure so to do. Fenaille v. Cougert, 44 L. 286. Liability for

unauthorized appearance. Hendrickson v. Hendrickson, 15 L.

102; Price v. Ward, 25 L. 225. Attorneys and solicitors may

be dealt with summarily for breaches of duty and privileges on

their part in dealing with their clients. Crane v. Gurnee, 71 A.

338; 75 E. 104; Bullock v. Angleman (Ch.), 87 A. 627; Mon

day v. Strong, 52 E. 833 ; 31 A. 611. Client may maintain an

action for damages against attorney for neglect of his case.

Tichanor v. Hayes, 41 L. 193; French v. Armstrong, 76 A.

336 ; 80 L. 152. Bill in equity will not lie against an attorney

for damages for his negligence, as client has remedy at law.

Nancrede v. Yoorhis, 32 E. 524.

6. Termination of Authority: by Death: Removal from

State.

If a solicitor or attorney shall die or remove out

of this state or be put out of the roll, his client

shall be notified to appoint another in his stead,

and if he fails to do so the adverse partv mav

proceed in the action. (P. L. 1903, p. 538; 3 C. S.

4054; Rev., sec. 6; R. S. 929, sec. 4; 1799, sec. 4.)

Supreme Court Rules, 1913. Rule 10.—No attorney of this

court, not actually residing in this state, shall appear or act as

attorney of record in any casa in anv of the courts of this state.

(Rule i0, 1905.)

Supreme Court Rules, 1913. Rule 11.—No attorney or

other person not residing in this state, or person not regularly

licensed and enrolled, shall practice in the name of any attorney

of this court, nor shall any attorney thereof permit another so to

practice, on pain of being struck off the roll. (Rule 11, 1905.)

Supreme Court Rules, 1913. Rule 12.—The clerk of this

court, or any person acting for him or in his behalf, shall not

practice as an attornev or counsellor in this court. (Rule 12.

1905.)
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Supreme Court Rules, 1913. Rule 14.— (a) No person who

shall be disbarred or suspended as an attorney-at-law shall,

during the period of such disability, be permitted to practice as

a counsel lor-at-law.

(b) The rule disbarring or suspending an attorney may pro

vide that such attorney shall not, ihiring the period of such disa

bility, act as a Supreme Court commissioner or examiner.

Death.—The relation of attornev and client is terminated bv

the client's death. Wood v. Hopkins, 3 L. *689, 263.

Removal From State.—An attorney of the Supreme Court

who removes from the state does not cease to represent his client

in actions previously commenced until another has been substi

tuted in his place. Faughnan v. Elizabeth, 58 L. 309; 33 A.

212.

7. Taxed Bill of Costs to be Filed Before Issue of Execution :

Penalty for Failure to File.

Every attorney before he issues execution shall

file the taxed bill of costs or a copy thereof in the

office of the clerk of the court out of which the

same is to issue; and if he fails so to do he shall

forfeit ten dollars to the party aggrieved. (P. L.

1903, p. 538; 3 C. S. 4054; Rev., sec. 8; R. S. 929,

sec. 7; 1799, sec. 7.)

8. Particulars of Costs Received to be Furnished by At

torney on Demand: Penalty for Illegal Charges.

If a solicitor or attorney shall receive the costs

accruing on any action he shall, when required by

the party at the time of payment or at any time

within six months afterwards, draw up and deliver

the bill of particulars thereof with a receipt to the

party paying the same; and if he fail so to do he

shall forfeit ten dollars to the party aggrieved;

if a solicitor or attorney shall charge in his bill

of costs for services not actually done or for serv

ices not allowed by law or shall take any greater

fee or reward for any service than is allowed by

law, he shall forfeit to the party aggrieved thirty
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dollars. (P. L. 1903, p. 538; 3 C. S. 4054; Rev.,

sec. 9, 10; R. S. 929, sees. 8, 9; 1799, sees. 8, 9.)

Supreme Court Rules, 1913. Rule 205.—The attorneys of

record in every cause in the court, respectively, shall be answer

able to the officer thereof for all lawful fees which shall become

due to him in the conducting of such cause, sheriff's execution

fees excepted. (Rule 73, 190.5.)

Supreme Court Rules, 1913. Rule 206.—The clerk of the

court shall be authorized to receive from the attorneys thereof,

respectively, all such fees as shall become due to the state: and

in order to enforce the punctual payment thereof by the said at

torneys, the clerk shall forbear to enter, or suffer to be entered in

the minutes of this court or in the clerk's book, or to be filed in

his office, any rule or rules, paper or papers, until the fees due

to the state therefor shall have been paid. (Rule 71, 1905.

modified.)

Extent of Penalty.—The penalty prescribed is for all the

overcharges included in one bill of costs, and not thirty dollars

for each excessive item. Tanner r. Croxall, 17 L. 332.

The statute regulating fees does not control the charges which

attorneys, solicitors and counsel mav make against their clients.

Mundy'v. Strong, 52 E. 833; 31 A. 6ll. Where attorney is a

party to action and obtains judgment, he is entitled to the same

taxable costs as other litigants. State. Drake, v. Berrv. 42 L.

60; Hoard v. State Bank.' 38 E. 36.

Client is entitled, as against his solicitor, to costs taxed in the

case, as costs are recoverable by a party as compensation to him.

Solicitor is entitled only to lien on them for the repayment of

money expended by him in the suit. Ely v. Peet, 52 E. 734 : 29

A. 817. Attorney's fee, not taxable, cannot be included in the

costs. Holmes v. Sinnickson, 15 L. 313.

9. Attorneys, Counsellors, and Solicitors may Sue to Re

cover Fees: Bill of Fees, Charges and Disbursements

must be Furnished Client before Suit.

Every solicitor, attorney and counsellor may

commence and maintain an action for the recovery

of any reasonable fees, charges or disbursements,

in equity or at law, against his client or his legal

representative, provided he shall have first deliv

ered to such client or his legal representative or

left for him at his usual place of abode, a copy of
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his bill of such fees, charges and disbursements.

(P. L. 1903, p. 538; 3 C. S. 4054, as amended bv

P. L. 1911, p. 412; Rev., sec. 12; R. S. 929, sec. 11;

1799, sec. 11.)

After the service of a summons and complaint in any action at

law, or the filing of a hill of complaint or petition in the Court

of Chancery, or the service of an answer containing a counter

claim in any action at law, the attorney, solicitor or counsellor-at-

law who shall appear in said cause for such party instituting the

action at law, or suit, or filing the petition or counter-claim, shall

have a lien for compensation, upon his client's cause of action,

suit, claim or counter-claim, which shall contain and attach to a

verdict, report, decision, decree, award, judgment or final order

in his client's favor, and the proceeds thereof in whosoever hands

they may come; and the lieu shall not he affected by any settle

ment between the parties before or after judgment or final order

or decree. The court in which such action, suit or other pro

ceeding is pending, upon the petition of the attorney, solicitor or

counsellor-at-Iaw, may determine and enforce the lien. (P. L.

1914. p. 410.)

Provisions Mandatory.—Service of bill of costs, fees and

disbursements are conditions precedent to suit by attorney and

must be alleged in the complaint and proved as part of the plaint

iff's case. Perkins v. McBride, 92 A. 395 ; 83 E. 653 ; Bentley

v. Fidelitv Co., 75 L. 828; 69 A. 202; McCrea r. Stierman, 76

L. 394; 69 A. 1008: Brown r. Harriot. 81 L. 484; 80 A. 479;

Truitt r. Darnell, 65 E. 221; 55 A. 692. Not necessary where

services consist in the examination or preparation of papers not

connected with any pending litigation. Wescott v. Baker, 85 A.

315 ; 83 L. 460; Brown v. Harriot, 81 L. 484 ; 80 A. 479.

Recovery of Counsel Fee.—Action at law will not lie against

a husband bv solicitor for services to wife in defending divorce

suit. Westcott v. Hinckley, 56 L. 343; 29 A. 154.

Cited.—Roberson v. Crichfield, 94 A. 583; Munday r.

Schantz, 52 E. 744; 30 A. 322; Strong v. Munday, 52 E. 833:

31 A. 611. Before act of 1911 counsel fees could not be recovered

unless there was an express contract. Scelev v. Crane, 15 L. 35;

Shaver t\ Norris, 3 L. *912, 470 ; Vanatta v. McKinney, 16 L.

235; see Hver v. Little, 20 E. 443, 460; Hopper v. Ludlum, 41

L. 182; Blake r. Elizabeth. 8 L. J. 328; Gilbert ti. Thomas, 21

L. J. 57.

Attorney's Lien on Costs and Judgment for Fee.—An at

torney has a lien for his costs and compensation upon the judg
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ment recovered by him. Newman v. Shipman, 15 L. J. 83. At

torney has a Hen on the taxed bill of costs for repayment of

money expended by him. Ely v. Peet, 52 E. 734; 29 A. 817.

Attorney's lien for costs exists only where he has received money

upon the judgment or has arrested it in transitu or where de

fendant has paid the judgment after receiving notice of attorney's

claim. Braden ii. Ward, 42 L. 518. The attorney of the plaintiff

has a claim upon the plaintiff's judgment for his taxable costs

and court charges which is entitled to be preferred to the defend

ant's right to offset the judgment held bv him against the plaint

iff. Pride v. Smalley, 66 L. 578; 52 A. 955.

When Inapplicable.—This section does not apply to a suit

brought to recover the amount of a bill of costs in a proceeding

to try the right to personal property in a justice's court. Cole ti.

Lunger, 42 L. 381.

Contracts for Compensation.—A contract of an attorney-

at-law for a certain remuneration for his services is legal and can

be enforced by suit, such an officer not standing on the same foot

ing as an advocate. Schomp v. Schenck, 40 L. 195. The law of

maintenance and champerty does not prevail in this State. Id. :

Shreve v. Freeman, 44 L. 78 ; Terney v. Wilson, 45 L. 282.

Counsel fees can be recovered by action where an agreement has

been made to pay a specific sum for services as counsel. Zabriskie

v. Woodruff, 48 L. 610; 7 A. 336.

10. When Attorney Cannot become Surety.

No practicing attorney shall be surety on a bond

as security for costs or a replevin bond or a bond

given to obtain a certiorari; and any such bond

signed bv a practicing attorney as surety shall be

insufficient. (P. L. 1903, p. 538; 3 C. S. 4054;

Rev., sec. 13; Rev. of 1874; Supreme Court Rule

80.)

11. Agreements out of Court must be in Writing.

No admissions, consents or agreements made

out of court by the parties or their attorneys or

counsellors, with respect to the conducting of any

action, shall be taken notice of bv the court, unless

the same be in writing. (P. L. 1903, p. 539; 3 C. S.

4054; Rev., sec. 14; Rev. of 1874; Supreme Court

Rule 55.)
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Any agreement between solicitors must be reduced to writing,

signed and filed. Caldwell v. Estell, 20 L. 326; Wilson v. King,

23 E. 150; Locomotive, etc., Co. v. Erie R. R., 37 L. 23, 27;

Welsh v. Blackwell, 14 L. 344, 345. Stipulation of counsel

which deprives client of valuable legal rights will not be en

forced. Howe v. Lawrence, 22 L. 99. Stipulation prepared by

one side cannot be used if counsel on the other side does not con

sent to it. Van Waggoner v. Coe, 25 L. 197. Stipulation agreed

upon by counsel does not bind until filed in court. Until then it

may be altered or revoked by either party. Gray v. Robinson,

February, 1876. An admission of counsel made several months

after trial, and after he has ceased to represent client, is not evi

dence against the latter. Janeway v. Skerritt, 30 L. 97. Stipu

lation made by counsel binding on client. State, Butler, v.

Kitchen, 41 L." 229 ; Lewis v. Weir, 14 L. 353, 355 ; Davton v.

Burnet, 8 L. 253; Faterson v. Read, 43 E. 18; 10 A. 807; Tay

lor Frov. Co. v. Adams Express Co., 71 L. 523; 59 A. 10.

Stipulations—Conclusiveness.—A stipulation, made in

open court, is binding upon the parties thereto, and the trial

judge is justified in charging the jury in accordance therewith.

Decker v. George W. Smith & Co., 96 A. 915.

12. Women may be Attorneys.

No person shall be denied admission to examina

tion or be refused recommendation to the governor

for license to practice law as an attorney or coun

sellor on account of sex. (P. L. 1903, p. 539; 3 C.

S.4055; P. L. 1895, p. 366.)

H. TITLE OF ACTION.

See Single Form of Action, P. A. 1912, p. 378, § 3. post, §

262.

13. Title of Action Unchanged on Appeal.

Upon the removal of any action to a court of

appellate jurisdiction, the title of the action as

originally instituted shall be retained, the charac

ter in which the parties appear in the writ or other

proceeding for removal being described after their
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names respectively. (P. L. 1903, p. 539; 3 C. S.

4055; P. L. 1900, p. 72, sec. 1.)

Supreme Court Rules, lit! 3. Rule 15.—In entitling causes

the following rules shall Ikj observed:

The name of the state shall not be used merely because of the

nature of the writ or proceeding; but, in stead, the name of the

party in interest shall be used.

In notices of trial or argument, in printed cases, points and

briefs, and in opinions filed and reported, the party instituting

the original suit or proceeding shall be named first, although the

other party may be the mover of the particular trial or argument

noticed, or may be appellant or plaintiff in error. On appeals,

writs of error or certiorari, the character in which the parties ap

pear shall be stated after their names, respectivelv. (Rule 15,

1905.)

14. Name of State not to be made Part of Title.

The name of the state shall not be made a part

of the title of any action merely because of the

nature of the writ or proceeding bv which it is

taken into court. (P. L. 1903, p. 539;" 3 C. S. 4055;

P. L. 1900, p. 72, sec. 2.)

Supreme Court Rules, 1913. Rule 15. Par. 1.—The name

of the state shall not be used merely because of the nature of the

writ or proceeding: hut, instead, the name of the party in in

terest shall be used. (Rule 15, 1905.)

Cited.—Anderson r. Myers, 77 L. 186; 71 A. 139.

15. Docket and Index on Appeal.

The clerks of the various courts of appellate

jurisdiction shall enter, docket and index all ac

tions and keep a record thereof in conformity with

the above provisions, and if the parties fail to

comply therewith, said clerks shall re-entitle such

actions and notify the parties. (P. L. 1903, p. 539;

3 C. S. 4055; P. L. 1900, p. 72, sec. 3.)
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III. HOW TO PROSECUTE AND DEFEND.

16. Who may Sue or Defend.

Every person of full age and sound mind may

prosecute or defend any action in any court, in

person or bv his solicitor or attornev. (P. L. 1903,

p. 539; 3 C. S. 4055; Rev., sec. 15;' R. S. 929, sec.

1; 1799, sec. 1.)

Pleading in Suits by Insane Persons.—If a complainant

appear upon the face of the hill filed to he a lunatic, and no next

friend or committee named in the bill, the objection may be

raided by motion to take the hill from the files. Norcom v.

Rogers, 16 E. 484. A hill exhibited by a person of unsound

mind should be taken from the files. Id. The bill in this cause

having been filed by a lunatic, and the defendant having de

murred, leave was given to withdraw the demurrer, and bill or

dered to be taken from the files. Id.

Parties to Suits by and Against Insane Persons.—A

lunatic having an interest in the case must be made a party.

Harrison ti. Rowan, 4 Wash. C. C. 202, 207; Fed. Cas. No. 6,

143. The guardian of a party defendant, declared a lunatic after

the bill was filed, should be made a partv to the suit. Search v.

Search, 26 E. 110. A mere stranger to an alleged idiot cannot

appear for her. Rorback v. Van Blarcom, 20 E. 461.

Appearance for Insane Persons.—Idiots and lunatics must

sue by their guardians. Dorsheimer v. Roorbak, 18 E. 438. A

bill filed in the name of an idiot by a volunteer, styling himself

her next friend, not appointed upon inquisition found nor au

thorized by the court to file the bill as her next friend, will lw

dismissed on motion of the defendant. Id. An idiot must ap

pear before the court in person. A lunatic may appear by at

torney. Covenhoven's Case', 1 E. 19. A lunatic can sue only by

his committee or guardian, who is responsible for the conduct of

the suit, or by the attorney-general or next friend, where the in

terests of the guardian clash with those of the lunatic. Norcom

v. Rogers, 16 E. 484.

Practice in Suit Against Insane Persons.—The common

law rule that lunatics should defend in the same manner as other

persons has been adopted in this state. The proper practice is

by rule of court for the appointment of an attorney, after notify

ing the guardian of such application. In such case the court

will appoint the attorney. Van Horn v. Hann, 39 L. 207. In
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attachment against the estate of a lunatic he need not appear

and be defended by his next friend. Weber v. Weitling, 18 E.

441. Where the attorney of the lunatic ceases to act, the notice

to substitute another attorney must be served upon his com

mittee. Den v. Folger, 20 L. 115.

Cited.—In re Raisch, 90 A. 12; 83 E. 82; In re Harris, 95

A. 761. A party litigant can have only one solicitor of record,

who may he an individual practitioner or a firm of practitioners,

who, as such, are regarded as a single entity. In re Stewart

(Oh.), 95 A. 739.

17. Litigants must Prosecute, Etc., Personally or by Li

censed Attorney: Exception of Infant.

No person except in his own case or in the case

of an infant shall be permitted to appear and pros

ecute or defend any action in any court, unless he .-

is a licensed attorney-at-law of the supreme court

of this state, who shall be under the direction of

the court in which he acts. (P. L. 1903, p. 539;

3 C. S. 4055; Rev., sec. 16; R. S. 929, sec. 2; 1799,

sec. 2; 1899, p. 423.)

Any person or persons engaging in the practice of law in this

state without being duly licensed therefor as provided by law,

shall be guilty of a misdemeanor. P. L. 1913, p. 358.

Cited.—In re Raisch, 90 A. 12 ; 83 E. 82; In re Harris, 95

A. 761; In re Sewart, 95 A. 739 ; supra, sec. 16.

18. Guardian, Etc., of Infant may Sue and Defend : Action

not to be Stayed until Majority.

If an infant is entitled to an action or if an action

is brought against him, his guardian duly ap

pointed or specially admitted for that purpose

shall be permitted to prosecute or defend; but in

no case shall the action be staved until the infant

arrives at full age. (P. L. 1903, p. 539; 3 C. S.

4055; Rev., sec. 18; R. S. 929, sec, 5; 1799, sec. 5.)

Rights of Parents.—A father has the first and best right to

act as the next friend of his infant, in any litigation necessary

for the protection of his child's rights. Rue v. Meirs, 43 E. 377 ;

12 A. 369.
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IV. PARTIES.

1. In General.

See post.

All persons claiming an interest in

subject of action mav be plaint

iffs P. A. 1912, sec. 4; § 263.

Executors, etc., beneficiarv of con

tract may sue or be sued P. A. 1912. sec. 7 ; § 267.

Personal representatives may be

plaintiffs P. A. 1912, R. 6 ; S. C. R.

1913, R. 16, § 300.

Assignor and assignee mav join as

plaintiffs .' P. A. 1912, R. 9; S. C. R.

1913, R. 19, § 303.

-. Assignee pending suit may join as

plaintiff P. A. 1912, R. 10 ; S. C. R.

1913, R. 20, § 304.

Plaintiff declining to join may be

made defendant P. A. 1912, sec. 5; § 264.

Personal representatives may be

joined as defendants P. A. 1912, R. 6 ; S. C. R.

1913, R. 16, § 300.

Persons severallv liable mav be

joined as defendants '. . . . P. A. 1912, R. 7; S. C. R.

1913. R. 17, § 301.

Parties in the alternative P. A. 1912, R. 8; S. C. R.

1913, R. 18, § 302.

All persons claiming an interest

in the subject of the action may

be joined as defendants P. A. 1912, sec. 6; 265,

266.

Court mav determine controversy

between any parties ".P. A. 1912, sec. 8; § 268.

Non-joinder or mis-joinder of par

ties ' P. A. 1912, sec. 9; § 269.

Change of parties does not affect

security P. A. 1912, sec. 10; § 270.

Judgment for or against several

parties P. A. 1912, sec. 20; § 280.

Separate trials between parties... P. A. 1912, sec. 12, R. 12;

1913, R. 108, § 306.

Third parties P. A. 1912, sec.' 12, R. 46;

1913, R. 65, § 340.
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Joinder of causes of action P. A. 1912, secs. 6. 11, R.

14; 1913, R. 21, § 308.

Objection for mis-joinder of P. A. 1912, R. 15; 1913, R.

22, § 309.

Shall not deprive defendant of

any lawful defense S. C. R. 1913, R. 23. § 309a.

19. Choses in Action Arising on Contract Assignable : Suit

by Assignees: Set-Offs: Assignments of Sealed In

struments.

All contracts for the sale and convevance of

lands and all judgments and decrees recovered in

any court of this or any other state or of the United

States, or of any territory of the United States, or

of the District of Columbia, and all choses in action

arising' on contract shall be assignable at law and

the assignee may sue thereon in his own name, but

in such action there shall be allowed all set-offs,

discounts and defenses not only against the plaint

iff but against the assignor before notice of such

assignment shall be given to the defendant; the

assignment of a sealed instrument by writing not

under seal shall be as valid as if under seal. (P. L.

1903, p. 540; 3 C. S. 4056; Rev., sees. 19, 20; R. S.

801, sec. 2. "An act concerning obligations and to

enable mutual dealers to discount," passed 1797,

sec. 2; Rev. 1820, 305; Pat. 254; 1863, p. 267, sec.

1; 1867, p. 486; 1890, p. 24.)

See notes under section 102, post.

See following section of Practice Act 1912. post.

P. L. 1912. p. 386, rule 9; S. C. R. 1913, rule 19; post, §

303.

P. L. 1912, p. 386, rule 10; S. C. R. 1913, rule 20; post, §

304.

P. L. 1912, p. 386, rule 8; S. C. R. 1913, rule 18; post, §

302.

P. L. 1912, p. 378, sec. 4; post. § 263.

P. L. 1912, p. 378, sec. 5 ; post, § 264.

P. L. 1912, p. 378, sec. 6; post, 265, 266.
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Historical.—The history of assignments of piloses in action

under the statutes of this state and antecedent thereto dis

cussed. Sullivan r. Visconti, 68 L. .543; 53 A. 598.

Retroactive Operation.—The statute applies to judgments

previouslv recorded. Clark ,-. Willet, 59 L. 308; 35 A. 1052;

Willett v. Clark, 61 L. 696; 14 A. 515. The act is not retroac

tive. Wooley v. Moore, 61 L. 16; 38 A. 758.

Construction and Operation in General.—The statute

foimerly included only obligations by which one party hinds

himself to pay money to another, and did not apply to contracts

of indemnity cases and other agreements where cither party was

hound to perform other distinct and independent acts, or where

the payment of money by one party depended upon the perform

ance of some act by the other. Ruckman v. Outwatcr, 28 L. 572;

Richardson v. Beaumont,- 20 L. 578.

This act of 1890 does not authorize a person to whom a judg

ment has previously been assigned to bring suit upon the judg

ment in his own name. Lydecker v. Bahcock, 55 L. 394: 26 A.

925. The nineteenth section of the Practice Act, as amended by

P. I,. 1890, p. 21, sec. 1, superseded by this act, did not make

assignable a part of a contract, chose in action or other matter

covered by its terms, so that the assignee of such part may sue

thereon in his own name at law. at least without the consent of

the other contracting part v. Otis r. Adams, 56 L. 38; 27 A.

1092.

Distinction Between Legal and Equitable Assignments.

—Whether there exist anv distinction between a legal and

equitable assignment of a chose in action, quaere. Sullivan r.

Visconti, 68 L. 543; 53 A. 598.

Sufficiency of Assignment in General.—The form of the

assignment is immaterial, ft may he by writing under seal, bv

writing without seal, or by mere delivery for value. Winfield t\

Hudson, 28 L. 255, 261, Green, C. J. An assignment of a bond

or other specialty need not be by deed or in writing, in order to

enable the assignee to sue in his own name. Allen ti. Pancoast,

20 L. 68. Where an instrument is made assignable by statute,

but not in any specified mode, and by the terms of the contract

it is made assignable by indorsement, the holder may in that

mode acquire title to the instrument, and a right to maintain an

action thereon in his own name. Winfield v. Hudson, 28 L. 255.

An assignment does not necessarily imply or require writing.

Hutchings v. Low, 13 L. 247, Drake. J. Securities may be

transferred under the provisions of a trust deed, by delivery.

Vreeland r. Van Horn, 17 E. 137. It is not necessarv that the

assignment of a bond, when made under seal, should show any

consideration. Gregory v. Freeman, 22 L. 405.
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Not Necessary to Sle in Assignee's Name.—The statute

does not require that suit be in the name of the assignee, and

where the plaintiff institutes suit against defendant, and, pend

ing the suit, assigned his right of action, his assignee was entitled

to continue the suit in plaintiff's name, though the suit was' not

commenced for the benefit of any person other than the plaint

iff. Hlsberg v. Honeck, 76 L. 181; 68 A. 1i190.

Right of Assignee Under Wagering Agreement.—The

right to recover money deposited in pursuance of a wagering

agreement upon a rise or fall in the price of stocks is a chose in

action arising on an implied contract, and therefore is assign

able at law, so that the assignee mav sue for it in his own name.

Van Pelt v. Schauble, 68 L. 638; 54 A. 437.

Rights and Liabilities of Assignee.—If the holder of a

bond assign it for more than is due upon it, he is liable to the

assignee for the deficiency. Decker v. Adams, 28 L. 511. As

signment of a bond implies no guarantee. (Jarretsie v. Van

Ness, 2 L. 20; Davenport v. Barnes, 2 L. 211; Dilts v. Trim

mer, 3 L. 951. The assignee takes it subject to all equities which

existed at the time of the assignment between the original par

ties. Barrow v. Bispham, 11 L. 110; Shannon r. Marselis. 1 E.

413; Van Hook r. Somerville Co., 5 E. 137, 633; Cornish r.

Bryan, 10 E. 146.

Evidence of Consideration.—An assignment of a bond and

mortgage duly executed is prima facie evidence that the con

sideration was paid. Wctervelt v. Scott, 11 K. 80.

Place of Payment.—An agreement by the assignee of a bond

and mortgage that he would call at the office of the obligor for

the interest does not make that office ever after that the only

legal place of payment, and is not in form or legal effect an

agreement, so as to affect the bond. McCotter r. DeGroot, 19

E. 72; reversed, 19 E. 531.

Assignment of Insurance Policy.—The assignee of the

assured in a policy of fire insurance may sue thereon in his own

name. Marts r. Insurance Co.. 14 L. 478. The assignee's suit

must be of the same style as that of the assured should have been

if there had been no assignntiiit. Id.

Assignment of Bond.—A bond with a warrant to confers

judgment may be assigned. Reed r. Bainbridge, 4 L. 351. Bond

for prison limits cannot be nsMgned before breach. Tunison v.

Cramer, 5 L. 498. One of several obligees in a bond may not

assign it. nor may he do ^o. in the name of himself and co-

obligees, unless speciallv authorized to do so. Stevens v. Bowers.

16 L. 16; Terril r. Craig. April. 1825.

Effect of Assignment of Check.—A cheek is not an as

signment by the drawer to the payee of a debt or chose in action
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under this section, which will authorize the holder or assignee

to sue in his.own name, therefore the payee of a check has no

right of action for its dishonoi against the hanker on whom it is

drawn, ("reveling v. Bank, 4ii L. 259.

Right of Assignee to Sue on Guaranty.—The assignee

may maintain an action on a guaranty in his own name, when

the assignment was made prior to the amendment of the Prac

tice Act by the act of March 4th, 1890, by the original terms of

said section 19. Wooley v. Moore, 6I L. 16 ; 38 A. 758.

Assignment of Part of Chose of Action.—This section

does not extend to a case where a part of a chose in action is

attempted to be assigned. Sternberg & Co. v. L. R. R. Co., 78

L. 277 ; 73 A. 39.

Partnership Property.—One partner may assign a bond

given to the partnership. Galway v. Fullcrton, 17 E. 389. A

chose in action accruing to a partnership from a transaction in

the ordinary course of its business may be transferred by a

single member of the firm, and the assignee may sue thereon in

his own name. Geril v. Manufacturing Co., 57 L. 432; 31 A.

401 ; 30 L. R. A. 61; 51 Am. St. Rep. 611. Two partners pur

chased a business from the defendant and obtained from him a

covenant "to refrain from engaging in or carrying on a beer

bottling business within the limits of the city of Newark for a

period of one year, and also not to assist anyone else so engaged

in said beer bottling business for said period in said city." After

the delivery of the above covenant, the plaintiff's partner retired

from the firm and sold and transferred "my entire interest in the

beer bottling business. * * * including my right and title

to the chattels, stock, license and whatever right of tenance I

may possess." Held, that, when plaintiff's partner assigned to

him his entire interest in the business, he parted with his interest

in the covenant, and that the instrument of transfer to the

plaintiff was a sufficient assignment of the covenant to enable

the assignee by virtue of this statute to sue in his own name

without joining the other covenantee. Trowbridge v. Denning.

77 A. 1068.

A claim by a firm contracting to sell goods for damages for

the buyer's refusal to receive the goods is a chose in action aris

ing on contract, and mav be transferred bv a single member of

the firm. Geril v. Manufacturing Co., 57' L. 432 ; 31 A. 401 ;

30 L. R. A. 61; 51 Am. St. Rep. 611.

Suit for Conversion.—A declaration in trover alleged that

chattels were mortgaged to a trustee in possession, who lost, and

defendants found, them : that the Court of Chancery discharged

such trustee and appointed the plaintiff instead and directed as

signment to him of the mortgage, which was assigned accord
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ingly; and that, before the plaintiff succeeded to the trust, de

fendants converted and disposed of the chattels to their own

une. Held, on demurrer, ihat the action could not be main

tained. Gaskill r. Barbour, 62 L. 530; 41 A. 700.

Testimony Against Decedent.—The right to exclude the

testimony of the assignor of a claim against a deceased person

in a suit by the assignee against the representative of the de

ceased is not a .defense preserved to the defendant, under this sec

tion. Cullen v. Woolverton, 65 L. 279 : 47 A. 626.

Cited.—King v. Holbrook, 58 L. 369; 33 A. 965; Miller v.

Insurance Co.. 71 L. 175; 58 A. 98; Emley v. Perrine, 58 L.

472; 33 A. 951; Turner v. Wells, 64 L. 269; 45 A. 641; Tufts

f. Bank, 59 L. 380; 35 A. 792; S. E. Crowley Co. v. Myers, 69

L. 245; 55 A. 305; Navlor v. Smith, 63 L. 596; 44 A. 649;

Hudson Milling Co. v. Higgins, 88 A. 1079; 85 L. 268. See

Weitz v. Quigley, 97 A. 254, syl. 3.

20. Suits by Assignees where Assignor is Dead: Defenses.

The assignee for a valuable consideration of

any choses in action, if the assignor be dead, may

sue for and recover the same in his own name:

and the defendant in any such action may set up

any defense thereto arising before he shall have

received notice of such assignment in the same

manner and with like effect as if the assignor had

been living and the action had been brought in his

name. (P. L. 1903, p. 540; 3 C. S. 4057; Rev., sec.

21; 1855, sec. 22.)

History of Legislation.—See Sullivan ii. Yisconti, 68 L.

543 ; 53 A. 598.

Construction and Operation in General.—On an express

covenant as to the quantity of land conveyed, an assignee may

sue after the death of the assignor, by showing that she is an

assignee for valuable consideration. Andrews v. Rue, 34 L. 402.

It seems that the assignment must be in writing, and also that

the assignor be dead, or the suit must be in the name of the

original promisee. Morrow v. Vernon, 35 L. 490, 492.

Cited.—Gaskill v. Barbour, 62 L. 530: 41 A. 700.
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21. Actions by Husband and Wife for Injuries, Abatement.

In an action by a husband and wife for any in

jury done to the wife in respect of which she is

necessarily joined as co-plaintiff, the husband may

add thereto claims in his own right arising ex

delicto, and separate actions brought in respect

to such claims may by order of the court or a judge

be consolidated; provided, in the case of death of

either plaintiff, such action shall abate only so far

as relates to the cause or causes of action, if anv,

which do not survive. (P. L. 1903, p. 540; 3 C. S.

4057; Rev., sec. 22; 1855, sec. 13.)

Historical.—The provisions of this section were taken from

section 40 of the English Common Law Procedure act of 1852,

with the exception that the English act permits a husband to

add to the joint action claims in his own right generally, but

this section limits the claim the husband may add to the joint

action to those arising ex delicto. Both acts contain a provision

thr.t separate actions brought with respect to such claims (that

is. claims of husband and wife, in the right of the wife, and

claims of the husband, in his own right) might be consolidated.

Traction Co. v. Whelan, 60 L. 154; 37 A. 1106.

Section Not Repealed.—The act of 1906 (P. L. 525) does

not repeal or supersede this section, and it is still permissible for

a married woman to sue jointly with her husband in actions ex

delicto as at common law. and to add claims by the husband in

his own right as permitted by that section. Davis v. Corpora

tion, 77 L. 275 ; 72 A. 82.

Contributory Negligence of Husrand.—In an action by

husband and wife for personal injury to the wife, his contribu

torv negligence will defeat the suit. Railroad Co. r. Goodenough,

55 L. 577 ; 28 A. 3; 22 L. 11 A. 460.

Nature of Hc^band's Interest.—In all instances except

where the feme covert is living in a state of separation from her

husband, he retains his common law power of control over and

interest in the action. The husband has not a mere power to sue

for the wife, but he has the power coupled with an interest in the

suit. Railroad Co. r. Goodenough, 55 L. 577 ; 28 A. 3; 22 L.

R. A. 460..

No Aratement op Surr by Husrand's Death.—Before

March 25th, 1852, an action brought by a husband against an

administrator to recover his wife's share, would not be abated
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by the death of the husband after verdict and before judgment.

Teneick v. Flagg, 29 L. 25.

Damages Recoverable hy the Wife.—A married woman

can recover damages only for her personal injury and suffering.

The loss of income from her incapacity, and the expenses of her

cure, must be recovered by the husband. Klein v. Jewett, 26 E.

474; Id., 27 E. 550.

Pleading.—Under this section a count for personal injuries

to the husband and his property may be joined with the counts

for personal injuries to the wife and for consequential damages

to the husband therefrom. Ackerman v. Railwav Co., 65 L. 369 :

47 A. 585.

In actions brought by husband and wife for injury done to

the wife, if the husband desire to add thereto claims in his own

right arising ex delicto, the better practice is to present his

claim by a separate count, designating the damages sought by

him. The verdict should assess the damages on each claim, and

the judgment should- distinguish them accordinglv. Traction Co.

v. Whelan, 60 L. 154; 37 A. 1106.

Defective Yerdict.—A jury returned a single sum as dam

ages when the declaration contained a claim by the husband in

his own right added to a claim of the husband and wife for an

injury to the wife. Held, that, because the sum found cannot

be applied to either claim or apportioned between them, the

court, on application of the plaintiff, on the return of the postea.

will award a writ of venire de novo. Spencer v. Haines. 73 L.

325; 62 A. 1009.

Where a husband and wife brought an action for an assault

on the wife, and the husband .added a count for injury in his

own right, and the jury assessed the damages generally in favor

of both plaintiffs, the judgment should be set aside, since, the

joinder being by statutory authority, it is necessary the damages

should be assessed separately. Ruebeck v. Hallinger. 47 A. 56.

Apri.iCATioN.^Applies to suit against townships. South r.

West AVindsor Township, 82 L. 262.

Cited.—Karnuff v. Kelch, 69 L. 499 : 55 A. 163 ; Weinberger

v. Agricultural Ins. Co., 81 L. 127: 79 A. 542.

22. Action not to Abate by Marriage.

No action wherein a female is a party shall

abate by reason of her marriage after suit brought ;

but the action shall proceed to final judgment in

the name of such female as plaintiff or defendant,

as the case may be notwithstanding such marriage.
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(P. L. 1903, p. 540; 3 C. S. 4058; Rev., sec. 23;

1869, p. 1152.)

23. When Married Woman may Sue or be Sued Without

Joindure of Husband.

A married woman may sue, or be sued, without

joining her husband, in any case whatsoever in

which he would be an unnecessary partv if he were

not her husband. (P. L. 1912, p.' 416.)

Section 23 of act of 1903, p. 341 ; 3 C. S. 4058 (Rev., § 24;

1867, p. 959), was repealed by P. L. 1912, p. 384; by its pro

visions a married woman living' separate from her husband might

sue in some cases as if she were a feme sole. Its operation was

limited. See Crane v. Ketehem, 84 A. 1052; 83 L. 327; Sims

t>. Sims. 76 A. 1063; 79 L. 577; Stephens v. Schmidt, 76 A.

332; Hodge r. Wetzler, 69 L. 490; 55 A. 49.

23a. Married Woman may Sue Without Joindure of Hus

band in all Tort Actions.

Any married woman may maintain an action in

her own name without joining her husband therein

for all torts committed against her, or her separate

property, in the same manner as she lawfully

might if a feme sole; provided, however, that the

husband of such married woman may join in such

action his claim for any damages he may have sus

tained in connection With or growing out of the

injury for which his wife brings her action, but his

failure to join shall not prevent his right to main

tain a separate action therefor; provided further,

that this act shall not be so construed as to inter

fere with or take away any right of action at law

or in equity now provided for the torts above men

tioned. (P. L. 1906, p. 525, as amended P. L. 1909,

p. 210; 3 C. S. 3236, sec. 12a.)

Construction and Operation in General.—A married

woman could not, at common law, maintain an action for entic

ing away the husband and for the alienation of his affections;
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nor is such a right of action conferred bv this act. Hodges v.

Wetzler, 69 L. 490 ; 55 A. 49.

The act does not repeal or supersede section 21 of the Prac

tice Act (P. L. 1903, p. 540), and it is still permissible for a

married woman to sue jointly with her husband in actions ex

delicto as at common law. and to add claims by the husband in

his own right as permitted bv that section. Davis v. Corpora

tion. 77 L. 275; 12 A. 82.

This act held to confer upon a married woman the right to

maintain an action in her own name, and without joining her

husband therein, to recover damages for a tort committed against

her. Sims v. Sims, 79 L. 577; 76 A. 1063; 29 L. R. A. (N. S.)

842; reversing, 77 L. 251; 72 A. 424.

The alienation of the affections of the husband of a married

woman is a tort committed against her, to recover damages for

which she may maintain an action in her own name, and with

out joining her husband therein. Sims r. Sims, 79 L. 577; 76

A. 1063; 29 L. R. A. (N. S.) 842; reversing, 77 L. 251 ; 72 A.

424.

The release of the husband of all damages to himself and wife,

which are the subject of the action of the wife, is not admissible

as a bar to her suit. A husband cannot control the wife in any

degree in the enforcement of her claim for damages of tort

against her lx-rson or property, and therefore the husband can

not release her claim, for that would .most effectively control its

enforcement. Stephens v. Schmidt, 76 A. 332.

Operation of Proviso.—The proviso only saves to the hus

band and wife their joint right of action for any tort committed

against the wife previous to the enactment, and is therefore not

repugnant to the preceding part of the section. Long v. Rail

road Co., 149 Fed. 598.

Under this section, as construed in connection with section L

where an action is brought after the passage of the act for a tort

committed against a married woman, her husband is an im

proper party thereto. Long v. Railroad Co., 149 Fed. 598.

Improper Joinder.—After a demurrer to a joint declaration

by husband and wife for an injury to the wife has been sustained

on the ground of an improper joinder of parties plaintiff and

actions, the court may separate the causes and order that they

proceed as separate causes thereafter. Davis r. Corporation, 77

L. 275; 72 A. 82.

The filing of a demurrer in such a case operates as a general

appearance to both counts of the declaration, and the plaintiffs

may, upon order by the court, proceed separately and file separate

declarations without the issuance of new process. Davis v. Cor

poration, 77 L. 275: 72 A. 82.
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The declaration by a husband and wife, jointly, to recover

damages occasioned by defendant's negligence in two counts,

claiming damages for injuries to the husband's automobile, for

dislocation of the wife's shoulder and other personal injuries to

her, for deprivation of the husband and wife's society and ser

vices, and for expenditures made by him in effecting the wife's

cure, containing a single ad damnum clause jointly claiming

damages to the amount of $3,000, was fatally defective, as claim

ing joint damages for two separate causes of action. Bracket r.

Fallon. 76 A. 558.

Cited.—Horandt v. Railroad Co., 78 L. 190; 73 A. 93.

23b. Action in Tort may be Prosecuted Separately by Mar

ried Woman.

Any action brought in accordance with the pro

visions of this act may be prosecuted by such mar

ried woman separately in her own name, and the

non-joinder of her husband shall not be pleaded in

such action. (P. L. 1906, p. 525, 3 C. S. 3237, sec.

]2b.)

24. Executors or Administrators Considered as One: Judg

ment and Execution. '

In actions against several executors or adminis

trators all executors or administrators represent

ing the testator or intestate shall be considered as

one person and such of the executors or adminis

trators as the sheriff shall return served shall an

swer to the plaintiff; and in case judgment shall

pass for the plaintiff he shall have his judgment

and execution against all the executors or admin

istrators named in the writ to be made of the goods

and chattels of the deceased. (P. L. 1903, p. 541;

3 C. S. 4058; Rev., sec. 25: R. S. 350, sec. 6;

"Act concerning executors, administrators," etc.,

passed 1795, sec. 6; Rev. 1820, 174; Pat. 153.)

Scope and Operation in General.—When executors have all

taken out letters, they are co-executors of the will, and must sue

and be sued jointly, in the same manner as if they had all
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proved the will at the same time and before the same officer,

Coursen's Case, 4 E. 408. 1n actions against executors, only

those who have proved the will need he joined. Cole v. Smallev.

rio L. 374, 380.

25. Qualified Executors to Act.

The executor or executors who qualifv may

maintain an action without joining any executor

who has renounced or failed to qualifv. (P. L.

1903, p. 541; 3 0. S. 4058; Rev., sec. 26; 1871, p.

59.)

See P. L. 1912, p. 385, rule 6 ; S. 0. R. 1913, rule 16, sec. 300.

post.

26. Substitution of Assignee or Trustee.

If a plaintiff shall become bankrupt or make an

assignment for the equal benefit of his creditors,

the trustee in bankruptcy or the assignee may by

order of the court or judge be substituted as plaint

iff and the action shall be continued in his name;

provided, the defendant shall be entitled to the

same defenses and set-offs as if the action had

been continued in the name of the original plaint

iff. (P. L. 1903, p. 541; 3 0. S. 4059; Rev., sec.

27; Rev. of 1874.)

27. Parties to Written Instruments: Initials: Contraction

of Name: how Designated.

In actions upon bills of exchange, promissory

notes or other written instruments any of the

parties to which are designated therein by the in

itial letter or letters or some contraction of the

Christian or first name, it shall be sufficient in

every affidavit to hold to bail and in the process,

declaration and other proceedings to designate

such partv bv the same initial letter or letters or

contraction. ' (P. L. 1903, p. 541; 3 C. S. 4059;

Rev., sec. 28; 1870, p. 59.)
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When Full Name Necessary.—Initials cannot be used for

Christian names of parties to actions, except in cases of parties

described by initial letters in bills of exchange, promissorv notes

or other written instruments. Elberson v. Richards, 42 L. 69.

The omission to give the full name is fatal, except in actions

mentioned in this section. Pcwder Co. r. Leon, 42 L. 540. See

Kearslev v. Gibbs, 44 L. 169 ; Schaffer v. Levenson Wrecking

Co., 81 A. 434; 82 L. 61.

28. Third Person may Sue on Contract for his Benefit.

Any person for whose benefit a contract is made,

whether such contract be tinder seal or not, may

maintain an action thereon in any court and may

use the same as matter of defense in any action

brought against him notwithstanding the consid

eration of snch contract did not move from him.

(P. L. 1903, p. 541; 3 C. S. 4059; 1898, p. 481.)

See sec. 7, P. A. 1912, p. 378, sec. 267.

Construction and Operation in General.—Where n con

tract is made between two paitics for the lK'nefit of a third, the

beneficiarv may either sue in his own name or bring an action in

the name of the nominal partv for his use. Holt v. Insurance

Co., 76 L. 585; 72 A. 301; 21 L. R. A. (N. S.) 691.

Any person for whose benefit a contract is made may main

tain an action thereon either at law or in equity. Edwards r.

Association. 68 A. 800.

After plaintiff recovered judgment, his judgment debtor trans

ferred her interest in a factory to defendant company under

sealed agreement by defendant company to pay any claim of

plaintiff for which suit had already been brought. Held, that

plaintiff had a right of action against defendant company under

the contract. Chambers v. Pickling Co., 75 A. 159.

Where an injury to the plaintiff arises out of the failure of the

defendant to perform a contract with a third person, the defend

ant, in the absence of positive duty apart from the duty to per

form the contract, is not liable to the plaintiff, where the duty,

of a third person intervenes between the neglect of the defendant

and the injurv to the plaintiff. Stvles r. Long Co., 70 L. 301;

57 A. 448.

Where a contract is made by a public corporation for the con

struction of a public work, and incidentally contains stipulations

intended for the safety of the public, an individual, who sustains

personal injuries by reason of the non-performance of such stipu
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lations, does not bear such a relation to the contractor as will

support an action of tort against the latter, based upon the mere

violation of the contractual duty. The injured party is remitted

to his action for breach of such duty (if any) as may be imposed

upon the defendant aside from the contract. Styles r. Long Co.,

67 L. 413; 51 A. 710.

The rule with respect to simple contracts extends to contracts

under seal, so as to enable a third person for whose benefit a eon-

tract is made to maintain an action thereon in his own name,

although the consideration did not move from him. This rule is

limited to those for whose benefit the contract was made, and is

not extended to third parties who only indirectly and incidentally

would be advantaged by its performance. Id.

In order that one not a party to a contract may maintain an

action thereon, it must appear that the contract is made for him.

It is not sufficient that he may be benefited by its performance.

Styles v. Long Co., 70 L. 301; 57 A. 448.

Broker may maintain an action for commission on a provision

in a contract not executed by him if provision was made for

his benefit. Tapscott v. McVey, 81 A. 348; 82 L. 35; affirmed.

85 A. 344; 83 L. 747.

Rights of Stockholders.—The minutes of a corporation re

cited an offer to a board of directors by one of its members to

purchase its real estate, and also stated the terms of payment.

The offer was accepted by resolution, but before the deed was de

livered the purchaser was informed of the terms adopted by the

directors, which were that the purchaser should pay all the debts

of the company and to the stockholders the par value of their

stock, to which the purchaser agreed and promised to pay ac

cordingly, and for that consideration was given, and accepted, a

deed in which the consideration stated equaled the debts and

stock. Held, that, when the deed was accepted the purchaser be

came liable to each stockholder to pay the value of his stock as

on a contract made for the benefit of each stockholder, within this

section. Fleming v. Reed, 77 L. 563; 72 A. 299.

Control of Street Railroads.—A writ of mandamus should

not issue at the instance of n municipal corporation to compel

a street railway company to give transfers to its passengers

within the municipality, when the obligation of the company to

do so arises wholly from its assent to certain municipal ordi

nances, which of themselves have no legislative force. Newark

r. Railway Co.. 73 L. 265 ; 62 A. 1003.

Cited.—Alpern v. Klein, 76 L. 53 ; 68 A. 799 ; Bank v. Weid-

inger, 73 L. 433; 64 A. 179: Thomas Maddock Sons Co. v.

Biardot, 81 E. 233; 87 A. 66; Rugarber v. Potter, 90 A. 1020;

86 L. 177.



Parties. 29

2. Actions on Bills and Notes.

29. Action on Bills and Notes.

(P. L. 1903, p. 542: 3 C. S. 4060; Rev., sec. 29;

1855, sec. 14.)

Repealed.—P. I,. 1912, p. 384, sec. 34, § 294, post. See sees.

4. 5. 6, 7, P. A. 1912; S. C. R. 1913, R. 17; sees., post, 263,

264, 265, 266, 267.

Repealed Section Cited.—Craft v. Smith, 35 L. 302 : Lowrv

v. Tivy, 69 L. 94; 54 A. 521; Mackintosh r. Gibbs, 74 A. 708;

79 L. 40.

30. Form of Complaint on Bills and Notes.

(P. L. 1903, p. 542; 3 C. S. 40t50; Rev., sec. 30;

1855, sec. 15.)

Repealed.—P. L. 1912, p. 384, sec. 34, § 294, post.

See sees., post.

Rules (P. A. 1912) 17, 35, 36, 37.

S. C. R. 1913, rules 31, 51, 52, 53, §§ 311, 329, 330. 331.

Forms 6, 7, P. A. 1912, p. 401, post.

Repealed Section Cited.—Polhemus v. Corporation. 74 L.

570; 67 A. 303; Schneider r. Muller, 81 A. 863; 82 L. 503.

Sec Marine Trust Co. v. St. James Church, 85 L. 272; 88 A.

1075.

31. Judgment may be Given For or Against One or More of

Several Plaintiffs or Defendants: Etc.

(P. L. 1903, p. 542; 3 C. S. 4060; Rev., sec 13;

1855, sec. 16.)

Repealed.—P. L. 1912, p. 38 k sec. 34, sec 294, post. Sec

P. A. 1912, sec. 20, post, § 280.

Citations.—Martin v. Estates Co., 72 E. 416; 65 A. 881;

Bank v. Hewitt, 59 L. 57 : 34 A. 988; Potts v. Barlow, 18 L. J.

246; Saunders v. Express Co., 71 L. 270; 57 A. 899; 71 L.

520; 58 A. 1101; 136 Fed. 494; Edgeworth v. Wood, 58 L.

463 ; 33 A. 940 ; Provision Co. v. Express Co., 71 L. 523 ; 59 A.

10; Railroad v. Guarantors, 59 L. 328; 35 A. 796; Bank v.

Assoc iation, 63 L. 5 ; 42 A. 761 ; Grand Lodge v. Germania, 56

E. 63; 38 A. 341 ; Mayer v. Association, 47 E. 520; 20 A. 492.
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32. Verdict on Set-Offs : Ultimate Rights of Parties on Each

Side to be Determined: Defendant to Have Affirma

tive Belief.

See P. L. 1912, p. 381, sec. 20, infra, § 280; also P. L. 1912,

p. 379, sec. 12, post, § 272.

Original Section.—P. L. 1903, p. 542: 3 C. S. 4061;

Rev., g 32 ; 1855, § 17.

Repealed.—P. L. 1912, p. 384. sec. 34, § 294.

33. Judgment may Pass Against any Party to Bill or Note.

See P. L. 1912, p. 381, sec. 20, post, § 280.

Original Section.— P. L. 1903, p. 542; 3 C. S. 4061;

Rev., § 34; 1855. § 19.

Repealed.—P. L. 1912, p. 384, sec. 34, § 294.

Citation Bearing on Original Section.—Bank v. Hewitt,

59 L. 57 ; 34 A. 988.

34. Application by Party Sued Jointly for Belief to Which

He Would be Entitled if Sued Separately.

Any party to a bill or note who shall be sued

with any other party thereto may apply to the

court or a judge for any order or relief to which he

would be entitled if he had been separately sued,

and the court or a judge may grant him such order

or relief as would be granted to such party if sep

arately sued; and the rights and responsibilities

of the several parties to a bill or note as between

themselves shall remain as heretofore, saving only

the rights of the plaintiff so far as they may have

been determined bv the judgment. (P. L. 1903, p.

543; 3 C• S. 4061; Rev., sees. 33, 35; 1855, sees. 18,

20.)

35. Satisfaction of Execution from Property of Parties

Primarily Liable: Order of Liability: Payment by

Defendant Secondarily Liable as Satisfaction.

If an execution against goods or against goods

and lands shall issue in any such action, the sheriff

or other officer after making a levy upon the prop
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erty liable to the execution shall make the money

out of the property of the defendant or defendants

primarily liable as between themselves for its pay

ment according to the terms of the bill or note, if

it can be done, before selling the property of any

person secondarily liable; and for the information

of such officer, the plaintiff shall indorse on the

execution the order in which the defendants ac

cording to the terms of the bill or note are liable

as between themselves for its payment; and if

such indorsement be omitted or be untruly made,

the court or a judge shall set aside the execution

as irregular; if the judgment be paid by a defend

ant secondarily liable, it shall not be considered

satisfied as against any defendant liable over on

the bill or note to the defendant making such pay

ment, but he shall have on application to the court

or a judge on notice to the other parties to the

judgment and upon terms, the full benefit and con

trol of such judgment for the purpose of compel

ling repayment from any defendant liable to him

for such repayment, and on such application the

court or a judge may order an issue to try the

question in controversv. (P. L. 1903, p. 543; 3 V.

S. 4061; Rev., sec. 36; 1855, sec. 21.)

See P. L. 1912, p. 381, see. 20, post.

Jidujient on Note.—A separate judgment entered against

the maker of a note is security in the hands of the judgment

creditor for the debt due by the maker and indorser, and the

latter on paying a judgment entered against him for the amount

of the note, is entitled to an assignment of the judgment against

the maker. McKenna v. Corcoran, 70 E. 627; 61 A. 1026.

Control of Judgment.—Upon application by a co-defendant

for control of a judgment paid by him, whereon he was second

arily liable under this section, it was ordered, on disputed facts

of indebtedness, that he have the full benefit and control of the

judgment and execution, with stay of same after levy, and that

an issue should be made and joined to try the question in contro

versy between the defendant.-. Durand v. Trusdell, 44 L. 597.

See Railroad Co. r. Iron Co., 38 E. 153.

Cited.—Ludlow r. Strong, 53 E. 326; 31 A. 409.
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3. Objection for Nonjoinder or Misjoinder.

36. No Action shall be Defeated by the Nonjoinder or Mis

joinder of Parties.

(P. L. 1903, p. 544; 3 C. S. 4062; Rev., sec. 37;

1855, sec. 9.)

Repealed.—P. L. 1912, p. 384, see. 34. post. see. 294.

See P. L. 1912, p. 379, sec. 9, post, sec. 269; Baldauf v. Na

than Russell, Inc., 96 A. 96.

Citations.—King v. Holbrook, 58 L. 369 : 33 A. 665 ; Bou-

vier v. Railroad Co., 67 L. 281; 51 A. 781; 60 L. R. A. 750;

Karnuff v. Kelch, 69 L. 499 ; 55 A. 163 ; Ricardo v. Pub. Co..

73 L. 143 ; 62 A. 301. For other cases, see 3 C. S. 4062, sec.

36. notes.

37. Objection to Joinder of too many Defendants.

See P. L. 1912, p. 389, rules 27, 28. 29; S. C. R. 1913, rules

41, 42, 43, post, §§ 321, 322, 323.

Original Section.—P. L. 1903, p. 544; 3 C. S. 4063:

Rev., § 38; 1855, § 10.

Rei'ealed by P. L. 1912, p. 384, sec. 34, § 294.

Citation Bearing on Scope of Original Section.—Lowrv

v. Tivv, 69 L. 94 ; 54 A. 521 ; Coles v. McKenna, 76 A. 344 :

80 L. 48 ; Fairchild v. Llewellyn Realty Co., 82 A. 924 ; 82 L.

423. For other cases, sec 3 C. S. 4063, sec. 37, notes.

38. Amendment of Writ and Declaration without Order

on Plea in Abatement.

See P. L. 1912, p. 381, sees. 23, 24. post, §§ 283, 284.

Original Section.—P. L. 1903, p. 515; 3 C. S. 4063:

Rev., § 39; 1855, § 11.

Repealed by P. L. 1912, p. 384, sec. 34, § 294.

Citation Bearing on Scope of Original Section.—Jordan

v. Reed, 77 L. 584; 71 A. 280; Blessing v. McLinden, 81 L.

379; 79 A. 347, 349.

39. Plea in Abatement Abolished.

(P. L. 1903, p. 545; 3 C. S. 4064; Rev., sec. 40;

1855, sec. 12.)
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Repealed.—P. L. 1912, p. 38-4, sec. 34, post, sec. 294.

See P. L. 1912, p. 391, rule 38; S. C. R. 1913, rule 56, post,

sec. 332; Baldauf r. Nathan Russell, Inc., 96 A. 96; Marine

Trust Co. v. Church, 88 A. 1075; 85 L. 272.

4. Suit Against Unincorporated Organizations.

40. Suits Against Unincorporated Organizations by Recog

nized Name: Abatement.

Any unincorporated organization, consisting of

seven or more persons and having a recognized

name, may be sued by such name in any action

affecting the common property, rights and liabil

ities of such organization; all process, pleadings

and other papers in such action may be served on

the president or any other officer for the time be

ing or the agent or manager or person in charge

of the business of such organization; such action

shall have the same force and effect as regards the

common property, rights and liabilities of such

organization as if it were prosecuted against all

the members thereof; and such action shall not

abate by reason of the death, resignation, removal

or legal incapacity of any officer of such organiza

tion or bv reason of anv change in the membership

thereof.' (P. L. 1903, p. 545; 3 0. S. 4064; 1885,

p. 26; 1890, p. 353.)

Under this act an unincorporated association can be sued by its

recognized name: but no provision having been enacted to au

thorize voluntary associations to prosecute actions by their

adopted names, it is necessary that the members should sue in

their individual names for any infringement of any alleged right

of the society. Mayer v. Journeymen Stonecutters' Assn., 47 E.

519, 520; 20 A. 492. This section does not apply to a corporate

entity empowered to sue and be sued in the name of designated

officers. Edgewood v. Wood, 58 L. 463 ; 33 A. 940. As to man

ner in which summons should be served, see Camden, etc., R. Tt.

Co. v. Guarantors, 59 L. 328; 35 A. 796. The provisions of this

section are remedial and should receive a liberal construction.

3
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The expression "in any action affecting the common property"

should be construed to mean "in any action legally capable of

affecting the common property," whether through execution or by

establishing a debt which ought in equity to be paid out of the

common property. Bank of Toronto v. Manufacturers' and Mer

chants' Fire Assn., 63 L. 5, 12; 42 A. 761. Service of process

on an agent of the organization is sufficient, although such agent

is" not the general agent in charge of its whole business. Saunders

v. Adams Express Co., 71 L. 270; 57 A. 899; 58 A. 1101; 71

L. 520.

41. Execution Against Unincorporated Associations.

If judgment shall pass against the defendant in

such action, execution may issue thereon in the

same manner that executions now issue upon judg

ments against corporations; and the sheriff or

other officer may by virtue of such execution levy

upon and expose to sale all the common property

whether the same be held in the name of such or

ganization or bv the directors, stockholders or

trustees thereof.* (P. L. 1903, p. 546; 3 C. S. 4064;

see sec. 40, ante.)

42. Individual Liability of Members of Association.

Nothing in this act contained shall prevent any

person having a cause of action against any such

organization, for which the members thereof or

any of them are personally liable from proceeding

against such members as heretofore; nor shall a

judgment obtained against any such organization

after execution issued thereon and returned in

whole or in part unsatisfied, be a bar to an action

to recover the residue thereof against such mem

bers as may be personally liable therefor; nor

shall anything in this act give such organization

anv of the powers or liabilities of corporations ex

cept as herein set out. (P. L. 1903, p. 546; 3 C. S.

4064; see sec. 40, ante.)
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5. When Defendant's Name is Unknown.

43. Designation by Fictitious Name: Amendment when

True Name is Known.

If the plaintiff is ignorant of the name or part of

the name of a defendant, he may designate such

defendant in any process, pleading or other pro

ceeding by a fictitious name or by as much of his

name as is known, adding a description identify

ing or tending to identity him, and the person in

tended shall thereupon be considered as a defend

ant in the action and as sufficiently described for

all purposes, including service of process; when

the name or the remainder of the name of the per

son becomes known, an order shall be made by the

court or a judge upon such notice and terms as the

court or a judge shall prescribe, that the proceed

ings already taken shall be amended by the inser

tion of the true name in place of the fictitious

name or part of the name, and all subsequent pro

ceedings shall be taken under the true name. (P.

L. 1903, p. 546: 3 C. S. 4064; 1891, p. 477.)

Right to Amend.—Defendant was summoned before a jus

tice's court by his proper surname, which was preceded by the

initial letter of his Christian name. On the return day no regu

lar' appearance was entered, but his attorney appeared for him,

and objected to the summons, and moved to set it aside, because,

as he stated, the first or Christian name of the defendant was

not inserted therein. The justice denied the motion, and there

upon amended the summons by inserting the proper Christian

n nine of the defendant. It was held on review that the justice

hnd power to amend. Abrahams ?•. Jacoby, 69 L. 178 : 54 A.

525. Proceedings in attachment are statutory and amendment

under this section cannot be made after appearance entered bv

defendant. Garrison v. Seckendorff. 74 A. 311, 312; 79 L. 203.
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6. When Taxpayers may Intervene.

44. Suits by Taxpayers on Failure of Chosen Freeholder,

Etc., to do so.

If the board of chosen freeholders of any county

or the governing body of any township or munici

pality shall fail to prosecute any claim or demand

of such county, township or municipality, any

court in which any action on such claim or demand

is cognizable or a judge may upon terms allow any

taxpayer of such county, township or municipality

(being also a resident therein) to institute and

prosecute an action upon such claim or demand

in the name of and on behalf of such county, town

ship or municipality, if in the opinion of the court

or judge the interests of said county, township or

municipalitv would be promoted therebv. (P. L.

1903, p. 547; 3 C. S. 4064; 1880, p. 140.) '

Requisite of Complaint.—Where a complaint in an action

by a taxpayer on behalf of the board of freeholders of a county

on the official bond of a county clerk failed to allege that au

thoritv had been conferred on him to sue. it was demurrable.

Allen v. Humphrey, 74 L. 255; 65 A. 881; Green v. Pifer, 80

E. 288 ; 84 A. 194.

45. Intervention of Taxpayers in Certain Suits.

In any action by or against any county, town

ship or municipality the court or a judge may upon

terms allow anv taxpayer of such countv, township

or municipalitv (being also a resident therein) to

intervene in such action on behalf of said county,

township or municipality and prosecute or defend

the same in the name of such county, township or

municipality, if in the opinion of the court or judge

the interests of such county, township or munici

pality would be promoted therebv. (P. L. 1903,

p. 547; 3 C. S. 4065; see sec. 44, ante.)
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V. PROCESS.

1. Form and Return.

46. Courts Open on Week-Days for Return of Process.

Courts of law shall always (except on Sundays)

be open for the return of all process in civil actions

and for the service of writs of error, certiorari, and

mandamus. (P. L. 1903, p. 547; 3 0. S.4065; Rev.,

sees. 41, 42, 224; Rev. of 1874; 1855, p. 259; 1857,

1l. 296, sec. 13.) See S. C. R. 27, supra, sec. 4.

Si'mmons lasuKi) on Holiday.—A summons will not be

quashed nor will its service he set aside, because it was issued,

tested and served bv the sheriff on a legal holidav. Glenn r.

Eddy, 51 L. 255 ; 17 A. 145 ; 14 Am. St. Rep. 684.

Si mmons Returnable on Sunday.—A summons inadvert

entlv made returnable on Sundav mav be amended so as to make

it returnable on the Mondav following. Colonv r. Surety Co.,

70 I.. 589; 57 A. 31l0. Service of process on Sunday void; per

son so serving liable for damages. 4 C. S. 5715, sec. 5. In Su

preme Court everv dav except Sundav is a return dav. P. L.

1900. p. 350, sec.'7; 2 C. S. 1711, sec. 26. Service of writ of

ne exeat on Sunday is void. Jewett v. Bowman, '27 E. 275.

Date of Return.—An objection that a capias ad responden

dum was returnable on a dav in term and not at the next stated

term of that court after the teste of such writ was unavailing.

Logan r. Lawshe, 6? L. 567; 41 A. 751.

47. Date of Process: Antedating Forbidden: Indorsements

Necessary.

Every process shall bear date on the day on

which the same shall be issued, and the date shall

be prima facie evidence that it was issued on that

day, but such date may be disproved whenever

the same shall come in question; if any person

shall antedate any process, he shall forfeit one

hundred dollars to the party aggrieved and also

be liable to him for all damages which he may sus

tain thereby; every process shall before the serv
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ice or execution thereof be endorsed with the name

and office address of the attorney or the name and

residence of the party suing out the same; and if

an action is prosecuted by the plaintiff in person,

there shall be endorsed on the original process a

statement that such process is sued out bv the

plaintiff in person. (P. L. 1903, p. 548; 3*C. S.

4()(i5; Pev., sees. 17,43,45; R. S. 929, sec. 18; 1855,

sees. 1,3; 1799, sec. 19.)

Construction and Operation in General.—A writ dated

in Februarv, and returnable the second Tuesday of May, with

out expressing the year, would be void. Pullen r. Boney, 4 L.

125, 129. "Witness, etc., at Trenton., the Tuesday of," etc..

without designating which Tuesday, is bad. Sayres r. link

way, 8 L. 373.

The sheriff may alter the return day to suit his convenience ic

making service. Kloepping ads. Stellmacher, 36 L. 176, 178.

Depue, J. The teste of a writ is riot conclusive evidence of t he

time of commencing a suit. Wambough r. Schenck, 2 L. 214;

Crosby v. Stone, 3 L. 988. The mere production of a writ bear

ing teste prior to the cause of action does not prove that it was

actuallv issued before the cause of action arose. Allen v. Smith.

12 L. 159.

Provision Directory.—The provision requiring that all

writs and process shall bear date on the day on which the same

shall issue, seems to be directorv. Thev mav not be antedated,

but if postdated it is not fatal. "Canal Co. r.' Mitchell, 31 L. 99.

Commencement of Suit.—A suit is begun when process,

duly tested and issued, has been put in motion to be served.

County t\ Borax Co., 67 L. 48 ; 50 A. 906.

A suit is actually commenced as soon as the writ is sealed and

issued out of the office, in good faith, for the purpose of being

served or proceeded on, and that purpose is not afterwards

abandoned. Whitaker v. Turnbull, 18 L. 172. The making and

sealing of a summons by the plaintiff's attorney, in good faith,

for the purpose of having it served, was the commencement of the

suit, although it was not delivered to the officer before the time

when the action would be haired by the statute of limitations.

Updike r. Ten Broeck, 32 L. 105. A suit is not commenced by

the signing and scaling of r. summons which has been retained

in the attornev's office without any purpose of immediate service.

Lynch v. Railroad Co., 57 L. 4 ; 30 A. 187.
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Method of Questioning Regularity of Commencement

of Suit.—The question of due commencement of suit under the

Death act is properly raised by a plea in bar. County v. Borax

Co., 67 L. 48 ; 50 A. 906.

Effect on Limitations of Failure to Serve Summons.—

The failure of the sheriff to serve a summons before the original

return day, and a subsequent alteration by him, extending the

time of return, after the action was barred bv the statute of

limitations, will not defeat the suit if the defendant has appeared

and pleaded, without objection, and the writ was tested and de

livered to the sheriff before the statute became a bar. McCracken

v. Richardson, 16 L. 50.

Validity of Typewritten Indorsement.—Application to

set aside a summons on the ground that the name of the attorney

was in typewriting and not written by hand, refused in Essex Cir

cuit. Strauss r. Isaac, 17 N. J. L. J. 91.

Cited.—Colony v. Surety Co., 70 L. 589 ; 57 A. 390.

48. Immaterial Omissions: Amendment.

If the plaintiff shall omit to insert in or endorse

on any process any of the matters required to be

inserted or endorsed, such process shall not on that

account be held void but may be set aside as irreg

ular or amended; and such amendment may be

ordered by the court or a judge upon terms on

application to set aside the process. (P. L. 190:},

p. 548; 3C. S. 4066; Rev., sec. 46; 1855, sec. 7.)

Omissions Amendable.—An omission of plaintiff's attorney

to indorse on the back of a capias ad respondendum the name of

the county in which the writ was to be served and the address of

the attorneys issuing the writ, as required by a rule of court, was

amendable where the omission occasioned no injurv to defendant.

Kryn r. Kahn, 54 A. 870.

49. Process in Different Counties.

It' the defendants in an action in the supremo

court reside in different counties, original process

may issue at the same time to each county in which

any of the defendants reside; the names of all

the defendants shall be inserted in each process

and the proper officer shall serve the same upon
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such defendants as he can find in his countv. (P.

L. 1903, p. 548; 3 C. S. 4066; Rev., sec. 44; 1855,

sec. 6.)

50. Return made by Sheriff: Amercement.

The sheriff or officer to whom anv process is di

rected or delivered for service shall return the

same at the time and place therein mentioned, or,

if no time or place be mentioned, he shall forthwith

serve and return the same. In default of so doing,

he may be amerced by the court in any sum not

exceeding the plaintiff's debt or demand, to and for

the use of the plaintiff. The return of the officer

serving any process may, in the same action, be

shown to be untrue bv either of the parties. (P. L.

1903, p. 548; 3 C. S. 4066 as amended bv P. L. 1912,

p. 468. Rev., sees. 47, 48; R. S. 929, sec. 19; 1799,

sec. 20; 1855, sec. 5.)

Rule Directing Return Improvidently Allowed.—A sum

mons tested July 28th, 1906, and returnable August 10th, 1906,

was served on the defendant on August 2d, 1906. On September

10th. 1907, the writ not having been returned, a rule, upon an ex

parte application, was entered directing that the writ be returned,

and that the plaintiff have leave to file a declaration, to which

the defendant was required to plead or demur within twenty

days. Held, that this rule should be vacated as improvidently

allowed. Bowden v. T. A. Gillispie Co., 75 L. 296; 68 A. 238.

Amount of Amercement.—The amercement is merely for a

discretionary sum "not exceeding the plaintiff's debt or demand."

The rule is general, that unless there be a penalty or sums fixed

to be paid, in exact words, for dereliction of duty, the recovery

must be limited to the actual loss sustained. Stout v. Keeier, 11

X. J. L. J. 171.'

Sufficiency and Conclusiveness of Return.—The return

is an answer to the writ, and whatever the sheriff has so an

swered, whether in a statement annexed to the writ, or upon it,

is a return as far as it goes. The admissibility of the copy of the

execution and levy, does not depend on the sufficiency of the re

turn. Dean v. Thatcher, 32 L. 470. A recital in a scire facias

that the writ was duly served on the garnishee, and the judgment

by default, are conclusive against him. Young v. Railroad Co..
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38 Ii. 502. The plaintiff's attorney may prove the time of issuing

tin' original declaration in ejectment, without producing the

paper, the question in dispute being merely as to time, and not

involving the contents of the paper. Den r. Hamilton, 12 L.

109. See Chapman v. dimming, 17 L. 11 : Browning r. Flani-

gan, 22 L. 567; Castner v. Styer, 23 L. 236; Contra, in equity;

Ewald r. Ortyasky, 75 A. 577; 77 E. 76; affirmed, 79 A. 270:

78 K. 527. I?eturn of officer not conclusive. Sweenev v. Miner.

95 A. 1014.

KriDEXOE as to Uhoi larity of Levy.—The return of a mar

shal that he had levied on lands by virtue of his warrant is prima

facie evidence that the levy was not irregular by reason of the

existence of goods and chattels of defendant subject to lew.

Murray r. Laud Co., 18 How. 272; 15 L. Ed. 372.

Cited.—Beebe r. George li. Beebe Co., 64 L. 497; 46 A. 168.

51. Record Book of Processes to be Kept by Sheriff.

The sheriff of each county shall keep in his office

a book in which he shall cause to be entered the

return made by him to every process that shall

come to his hands for service; such book shall be

at all times available for the inspection of any of

the parties to any such process or their respective

attorneys, and on the death of said sheriff or ex

piration of his term of office said book shall be

deposited and kept in the custody of the clerk

of his county, and the record of any such return

so made by such sheriff or a transcript thereof

certified by such sheriff or clerk, as the case may

be, shall be prima facie evidence in any court of

the return made to anv such process. (P. L.

1903, p. 548; 3 C. S. 4066; 1876, p. 61.)

2. Summons: How Served.

52. Service of Summons.

The first process in personal actions in cases

where the plaintiff is not entitled to bail shall

be a summons, a copy whereof shall be served on

the defendant in person, or left at his usual place
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of abode. Said service shall be made forthwith

after the process is delivered to the sheriff or

other officer for service. If the defendant be a

corporation, the summons shall be served as pro

vided in the act entitled "An act concerning cor

porations (Revision of 1896)," except that the

service shall be made in such case forthwith after

delivery of the summons to the sheriff. If the

defendant be the board of chosen freeholders of

any county or municipal corporation, or a town

ship, the summons shall be served on the clerk

or presiding officer of said board, or on the clerk

of the municipality or township, or on the mayor

or presiding officer of the governing body forth

with after it is delivered to the sheriff or other

officer for service. And when the sheriff or other

officer shall return the same "served," the party

shall be considered as in court, and be proceeded

against accordingly; provided, if the -defendant

be the board of chosen freeholders of a county or

a municipal corporation or a township, the sheriff

or other officer shall in his return state on whom

the summons was served. (P. L. 1903, p. 549;

3 C. S. 4067, as amended bv P. L. 1912, pp. 468,

469; Rev., sec. 49; R. S., sees. 17, 21; 1799, sees.

18, 21; 1820, p. 80, sec. 1; Rev. 1820, 691.)

Service on Corporation, see P. L. 1916, p. 410.

Repealing Effect.—Quaere. Whether the provision of the

act of 1846, to incorporate chosen freeholders, etc., ante, Chosen

Freeholders, sec. 3, requiring that the service of a summons issued

against a board of chosen freeholders shall be made "at least

thirty days before the session of court to which such process is

returnable,"' was not impliedlv repealed bv this section. Palmer

v. Board, 77 L. 143; 71 A. 285.

This section and sections 56 and 189 do not c hange the English

practice as it existed prior to the Revolution, whereby a capias

ad satisfaciendum on a judgment in an action of tort issued as a

matter of course and without a judge's order. Kintzel v. Olsen,

73 A. 962.
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Practice When Plaintiff not Entitled to Bail.— In

cases where the plaintiff is not entitled to bail, the plaintiff must

proceed by summons, and not by capias. Beatty v. Ivins, 3 L.

528; Addis v. Evans, 2 L. 142, note; BrookHeld v. Jones. 8 L.

311, 312. See Attorney-General v. Railroad Co., 38 L. 282;

Sooy ads. State. Id. 328.

Exemption From Service.—A party to a suit, while neces

sarily going to, staying at, or ie-turning from the court, is equally

privileged from the service of a summons as of a capias. Halsev

v. Stewart, 4 L. 36?.

If a party upon whom a summons is served is induced to come

into this state by a deception practiced upon him by the plaintiff

for the purpose of serving the summons, such service is not good,

and the court will set aside the writ on the application of the de

fendant. Williams ads. Reed, 29 L. 385. A party to a suit in

Chancery, who resides in another state and comes into this state

to give testimony in his own behalf before a master, is, while

necessarily attending before the master and going to and return

ing from the place where s.uch examination is held, privileged

from the service of a summons in a civil cause, without any sub

poena ad testificandum being served. Dungan ads. Miller, 37

L. 182. Service of a summons upon a person non-resident ii!

this state while going to, attending or returning from a trial

here, as a witness or party, will be set aside. Massev v. Colville,

45 L. 119; Graham r. Sharp, 2 N. J. L. J. 156. The vice presi

dent of a foreign corporation, who comes into this state to give

testimony before a Supreme Court commissioner, is privileged

from the service of a summons in another action against such cor

poration while he is so in attendance as a witness. Mulhcarn r.

Publishing Co., 53 L. 153; 20 A. 750. Service upon a resident

witness or a partv is not a nullity. But the court will control the

service, and either set it aside or change the venue arising from

such service, or otherwise remedy any special disadvantage which

such service entails upon the defendant. Massey v. Colville, 45

L. 119. If the first arrest of the defendant be unlawful, he can

not Imj served with other bailable process, at the suit of the same

plaintiff, while in custodv upon that illegal arrest. Banking Co.

r. Peltier, 14 L. 391.

Failure to Serve by Return Day.—A writ not served is

dead, after the return dav passes, and the cause is out of court.

Matthews v. Warne, 11 L. 295; State r, Kennedy, 18 L. 22;

State, Van Cleef, v. Commissioners, 37 L. 394.

Service on Municipal Corporation.—Fifteen days must

intervene between the day of service and the return day of a

summons, in an action against a municipal corporation. McNeal

r. Gloucester City, 51 L. 44 I ; 18 A. 112.
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Service of the summons on the clerk and three members of

council of Cape May Point is sufficient service, there being no

mayor; the service being made fifteen days before the return

day, in accordance with the common law practice. Cooper v.

Cape May Point. 67 L. 437; 51 A. 511.

There is no statutory provision concerning the service of a

summons against a municipal corporation. In such a case the

common law must therefore prevail, and that requires that fif

teen days shall intervene between the day of service and the re

turn day of the summons. McNeal v. Gloucester City, 51 L. 444 ;

18 A. 112.

Service on a Township.—For mode of service, where a town

ship is defendant, see Phillipsburg adrt. Raub. 37 h. 48.

Where Defendant has Several Residences.—Where a

person has several residences which he permanently maintains,

occupving one at one period of the year and another at another

period, a summons must be served on him at the dwelling-house

in which he is living at the time of the service. It does not affect

the legality of the service that he is temporarily away from such

dwelling while his family remains in it. Trust Co. v. Barbour,

66 L. 103; 48 A. 1008.

What Constitutes Dwelling-House or Place oe Abode.—

The dwelling-house or usual place of abode of a defendant,

within the meaning of the statute, is the place where he is actu

ally living at the time when the service is made. Mygatt v. Coe,

63 L. 510; 44 A. 198. Usual place of abode of defendant, as

used in P. L. 1912, p. 469, is the place where he is actually living

at the time when the service is made, and when a defendant has

a general place of alxidc in ibis state, but closes it, and is absent

from the state, he has no usual place of abode in this state, and

service at such place during his absence is invalid. Sweenev v.

Miner. 95 A. 1014; Feighand v. Sobers, 87 A. 636; 84 L.

575; affirmed, 91 A. 1063; 86 L. 356. Need not be de

fendant's permanent domicile, hence father's home, where student

was living while on a vacation from college in another state, is

his usual place of abode. Nussell v. Hayes, 85 A. 818 ; 84 L. 196.

i Tped.—Watson v. Moblett, 65 L. 506; 47 A. 438; Smith v.

Collotv, 69 L. 365; 55 A. 805; Kane v. Church, 72 L. 442; 60

A. 1099.

52a. Sheriff to set out on Summons Place of Service.

In all suits begun by summons in the Supreme

Court or in the Circuit Courts of the counties of

this state against any individual or individuals,
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or a partnership firm or any individual or in

dividuals in addition to a partnership firm, it shall

be the duty of the sheriff of the county serving

such process to set out at length, as a part of the

return or written evidence of service, the place

at w hich such service was made. No appearance

will be required of, nor can any judgment be taken

against any individual or partnership firm, upon

failure on the part of the sheriff to so indicate the

place of such service, unless a judge of the court

wherein said action is commenced shall otherwise

direct. (P. L. 1911, p. 97, sec. 1.)

52b. Sheriff may Amend Return.

If any sheriff shall fail to set out in his return

the place of service as herein required, he may

thereafter file an amended or additional return,

in order to complv with the requirements of this

act. (P. L. 1911, p. 97, sec. 2.)

53. New Summons may be Issued and Served in Case of

Error in Issuance or Service of Original.

If error is made in the issuing or service of a

summons, the court or a judge may order a new

summons to be issued and served; and said

summons and service thereof shall be as valid and

effectual as if it had been originallv issued and

served. (P. L. 1903, p. 549; 3 C. S" 4068; Rev.,

sec. 50; 1867, p. 26.)

Timh for Serving New Summons.—Where the service of a

summons on a lien claim was defective, and a new summons was

issued more than a year after the furnishing of the labor and

materials, held, the service of the new summons was valid and

effectual, and the claim good. Insurance Co. v. Rowand, 'ili

K. 389.

When Amendments Lie.—Amendments may be made only

when the service has been defective or insufficient, but after de

fendant has been brought in 1 he writ cannot be amended by sub

stituting the name of another person. Maitland v. Worthington,



Hi New Jersey Practice Act.

59 L. 114; 35 A. 759. After plea of misnomer plaintiff may

amend. Jefferson v. Hotel Cape May, 81 A. 349; 82 L. 32. A

new party defendant cannot be made so by amendment and sub

stitution in open court against bis protest. Hubbard v. Mont-

ross Metal Shingle Co., 74 A. 254 ; 79 L. 208.

Appeal From Direction of New Summons.—Action of

court in directing issuing and service of new summons under

this section not reviewable bv certiorari, but onlv bv appeal after

final judgment. Gaskill v. Foulks, 84 A. 1057; 85 L. 375.

3. Capias: How Executed.

54. Service.

The sheriff or other officer shall execute the

writ of capias ad respondendum by taking the

body of the defendant and serving on him a copy

of the writ, and shall return thereon that has taken

the body into custody ; and thereupon the defend

ant shall be considered as in court and the plaintiff

shall declare against him as if he had been brought

into court bv a summons. (P. L. 1903, p. 549; 3 C.

S. 4068; Rev., sec. 51; R. S. 929, sec. 21; 1799, sec.

22.)

Conclusiveness of Retubn.—The return made by a sheriff

upon a capias is conclusive upon him, and also, in the cause,

upon parties, except on an application to amend it or set it

aside. Loewenthal v. AVagner, 68 L. 214; 52 A. 298.

interest in Deposit to Proci-re Release.—The sheriff

having returned upon a capias that he had the defendant in

custody, the plaintiff has no interest in money said to have been

deposited with the sheriff on his releasing the defendant. Loe

wenthal r. Wagner. 68 L. 214; 52 A. 298.

4. Scire Facias: How Served.

55. Service: Publication.

A writ of scire facias shall be served by the

sheriff or other officer to whom the writ is directed

in the same manner as a summons may be served;

provided, if the defendant has removed out of the
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jurisdiction of the court issuing such process or

cannot be found by the sheriff or other officer, the

plaintiff may cause the writ to be published four

successive weeks in a newspaper printed in this

state as near the last residence of the defendant

as can be conveniently ascertained, and mail a

copy thereof to the defendant, if his post office

address can be ascertained, at least six days before

its return, or cause a copy of the writ to be served

on the defendant at any place either in or out of

this state at least six days before its return; and

such publication or service shall in such case con

stitute due service of such writ. (P. L. 1903, p.

550; 3 C. S. 4068; Rev., sees. 208, 209; R. S. 929,

sees. 104, 105; 1820, p. 80, sees. 5, 6; Rev., 1820,

691.)

Judgment cannot now be rendered, as at common law, upon a

return of nihil to two writs of scire facias, but only upon an

actual service or publication of the writ. 3 Zab. 236. Publica

tion is not required in case of a special scire facias, issued to

show cause why lands levied on by a deceased sheriff should not

be sold, R. S. 833, see 35 ; Haight v. Spader, 3 Hal. 132. In

Reed r. Bainbridge, 1 South. 351, after a personal service on de

fendant out of the state and a rule for appearance judgment was

entered.

VI. ARREST.

1. In Actions in Tort.

56. Capias ad Respondendum: Affidavit to Support: Bail:

Grounds for Issue of Capias.

The writ of capias ad respondendum shall not

be issued in any action founded upon a tort, except

upon proof by affidavit or otherwise to the satis

faction of the court in which the action is about to

be commenced or to a judge or supreme court com

missioner, of the grounds upon which bail is re

quired, and thereupon the court, judge or commis
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sioner shall make an order for bail in such sunt

as he shall under the circumstances of the case

think proper, and such sum shall be endorsed on

the capias in words at length. On filing the proof

and said order a capias ad respondendum shall be

issued; but no such order shall be made unless:

First. Such action is founded upon a seduction

or an outrageous battery or mayhem; or,

Second. Such action is for the recovery of dam

ages for the misconduct or neglect of a public

officer; or,

Third. The proof establishes special cause as

heretofore for holding the defendant to bail. (P.

L. 1903, p. 550; 3 C. S. 4068; Rev., sec. 55; R. S.

950, sees. 1, 4; "An act respecting bail in civil

actions." Passed 1799, sees. 1, 4; Rev., 1820, 404;

Pat. 348.) See notes under sec. 52, repealing

effect.

Historical.—This is substantially identical with P. L. 1842,

p. 130, except that the former act omitted the fraudulent con

tracting of the debt or incurring of the demand as a cause for

arrest, and did not include the provision found in section 3 of

an act respecting imprisonment for debt in cases of fraud. R. S.

' 1847. p. 322; Austrian v. Laubheim, 78 L. 178; 73 A. 226.

Who May Take Affidavit.—An affidavit may be taken be-

fore any person authorized to administer an oath, as, in a for

eign country, before a consul of the United States. Seidel v.

Peckshaw, 27 L. 427. It is not necessary that the affidavit be

made before the commissioner who grants the order. Id. ; Mc-

Kcrnan v. McDonald, 27 L. 542.

A capias cannot be issued without an affidavit, although the

plaintiff waive bail. Beatty v. Ivins, Pen. 628 : Addis v. Evans.

Pen. 630, note. The affidavit is necessary where, in a penal ac

tion, an arrest is authorized by the statute. Champion v. Pierce,

6 Hal. 196. Supplemental affidavits cannot be taken to cure de

fects in the originals. Parker v. Ogden, Pen. 146, 151. Affida

vits for bail need not be entitled in tbe court in which thev are

filed. Peltier v. Washington Bank, 2 (Jr. 257; Parker r. Ogden,

Pen. 146. If sufficient facts to constitute a good cause of action

are stated in tbe affidavit, it is no objection that the statement

commences with the words "for that,"' but if commenced with
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the words "for that whereas-/' it will be by way of recital and

will not be sufficient. Benson ads. Bennett, 1 Dutch. 166. To

obtain an order, the plaintiff's oath or affirmation is admissible,

and is sufficient of itself to prove as well the facts constituting

the fraud as the indebtedness. Painter i\ Houston, 4 Dutch.

121. See Hill ads. Hunt, Spenc. 476. Query, whether it may

be made by the attorney of the plaintiff. Stevens v. Meguire, 1

Hal. 152. As to stating the place of taking it, see Provost v.

Bank of North America, July, 1828; Peltier r. Washington

Bank, 2 Or. 257. It is not necessary to the validity of an affi

davit for bail that the residence or place of abode of the deponent

should Ik; stated in it, or that it should show the town or county

where it was taken. The rule applies to actions of tort as well

as upon contracts. Benson v. Bennett, 1 Dutch. 166; Peltier v.

Washington Bank, 2 Gr. 257. Where there are several suits

against a defendant, and an affidavit made in each, the court will

not look beyond one affidavit, and supply its defects by state

ments made in another; oach affidavit must stand by itself.

Benson v. Bennett, 1 Dutch. 166.

It may he taken before any person authorized to administer an

oath, as. in a foreign country, before a consul of the United

States. Seidel v. Peckshaw. 3 Dutch. 427. It is not necessarv

that the affidavit be made before the commissioner who grants

the order. Id. ; McKernau v. McDonald, 3 Dutch. 542.

The affidavit must disclose the true cause of action. Kinney

v. Muloch, 2 Har. 334, 337. There must be a positive affidavit

of the debt and the amount due. VanKirk ads. Staats, 4 Zab.

121. The statement that the plaintiff believes he will be unable

to make the defendant answei for the alleged injury and dam

ages unless he be held to bail without showing any reason for

that belief, is insufficient. Benson ads. Bennett, 1 Dutch. 166.

See Kennedy v. Chumar, 2 Dutch. 305. It must be shown that

the debt is actually due at the time of making the affidavit.

Parker v. Ogden, Pen. 146. The affidavit for bail need not be

as specific and particular as a declaration, but it must contain

such facts as show, if true, that the plaintiff haw a present, sub

sisting cause of action ; it must show how indebted and for

what ; it should disclose the character in which the defendant is

a party to the instrument, so that his liability may appear to the

court: it should be express, certain, explicit and intelligible.

An affidavit for bail, setting forth that the defendant is "in

debted in a certain amount on his promissory note, and on a

balance of account against him, on the books of the banking com

pany," is insufficient, and the defendant will be discharged on

common bail. Peltier v. Washington Bank, 2 Gr. 257. The

affidavit to hold to bail for money due on articles of agreement

4



.-.i) New Jersey Practice Act.

must state the breach of the articles of agreement, or the de

fendant will he discharged on common hail. Stevens v. Meguire,

1 Hal. 152. The facts must he sworn to ; that a debtor has "un

lawfullv and unjustly'' refused to apply the money in his hands

to the satisfaction of a debt due by him. is a legal proposition to

be deduced from the evidence. Ex parte Clark, Spenc. 648. An

aflidavit to hold an agent to bail for misappropriating the avails

of acceptances, stated the number of hills, by whom drawn, to

whose order and how indorsed, by whom accepted, the amount of

each and when they matured, respectively, but did not state the

precise date of the hills. Held, that the description was suffi

cient. Seidel r. Peckshaw, 3 Dutch. 427.

Requisites of Order.—This statute should be construed as

requiring the same requisites in order to hold to bail in tort ac

tions as in contract actions, so that the order 'must show on its

face that the judge exercised his judicial discretion in issuing it,

and that the proof of the particular facts necessary to authorize

the order was satisfactorv. Hufty r. Wilson, 78 L. 241 ; 74 A.

137.

Arrest in Suit for Seduction.—Affidavits setting out, as

plaintiff's, cause of action, the seduction of his daughter, who was

under the age of sixteen, were sufficient to warrant an order of

arrest, without disclosing any special cause for such order.

Logan v. Lawshe, 62 L. 567; 41 A. 751.

Cited.—Kintzel r. Olsen, 73 A. 962; Hisor v. Yandiver, 85

A. 181 ; 83 L. 133.

2. In Actions on Contract.

57. Capias ad Respondendum: Affidavit to Support:

Grounds for Issue: Bail.

The writ of capias ad respondendum shall not

issue in any action founded upon contract, except

upon proof by affidavit or otherwise to the sat

isfaction of the court in which the action is about

to be commenced or to a judge or supreme court

commissioner, that there is a debt or demand

founded upon contract, express or implied, due to

the plaintiff from the defendant, specifying the

nature and particulars of said debt or demand, and

establishing one or more of the following partic

ulars:
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First. That tho defendant is about to remove

any of his property out of the jurisdiction of the

court in which an action is about to be commenced

with intent to defraud his creditors; or,

Second. That he has property or rights in ac

tion which he fraudulently conceals; or,

Third. That he has assigned, removed or dis

posed of, or is about to assign, remove or dispose

of, any of his property with intent to defraud his

creditors; or,

Fourth. That he fraudulently contracted the

debt or incurred the demand.

Upon such proof being made the court, judge

or commissioner shall make an order to hold the

defendant to bail in such sum as shall be shown

by the proof to be due to the plaintiff from the

defendant, and such sum shall be endorsed on the

writ in words at length; on filing the proof and

said order a capias ad respondendum shall be

issued; provided, this section shall not apply to

proceedings as for contempt to enforce civil rem

edies; provided further, in actions on promises to

marry and actions for the recovery of moneys due

from a public officer, the court, judge or commis

sioner shall order the defendant to be held to

bail in such sum as he shall under the circum

stances of the case think proper. (P. L. 1903, p.

551; 3 C. S. 4069; Rev., sec. 58; R. S. 321, sec. 1;

1842, p. 130.)

Historical.—History of legislation, sit' Austrian v. Laub-

heim, 78 L. 178; 73 A. 226.

Construction and Operation in General.—Commissioners

to take bail and affidavits are authorized to make an order for

thc award of a capias under the act of the 9th of March, 1842.

Wire v. Browning, 20 L. 364. Under the English statutes re

specting hail, it is held that the power of arrest emanates not

from the affidavit but from the capias. But the statute of this

5tate alxilishing imprisonment for debt in certain cases makes
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the judge's order the foundation of the capias. Without the

older, the proceeding is not only irregular but the writ itself is

illegal. State v. Dunn, 25 L. 214. There must be a special

order, formally adjudging that there is fraud, shown to the satis

faction of the court or officer ordering the arrest. Perry v. Orr,

35 L. 295.

Power and Duty of Judge or Commissioner.—The proof

of the circumstances necessary to authorize the award of a ca. sa.

is to be to the satisfaction of the judge or commissioner. The

legality of the evidence received by him, and its applicability,

may be reviewed, but its weight and credibility rest with the com

missioner. Wire v. Browning, 20 L. 364. The officer who makes

the order to hold a debtor to bail, on the ground of fraud, is the

exclusive judge of the weight of the evidence, and this court will

not review or set aside his order upon the weight of evidence:

but when there was no evidence before him of any legal fraud,

they will review it. Van Wagenen v. Coe, 22 L. 531. It is not

sufficient for the commissioner to decide that there was proof, to

his satisfaction, that the defendant had rights or credits, moneys

or effects, either in his own possession or in the possession of

some other persons; in the words of the act, he should specify

by means of which of the several things mentioned the fraud was

committed. Browne v. Titus, 30 L. 340. The order made by the

justice or commissioner must show, upon its face, that he has

considered and decided upon the evidence of fraud submitted to

him and that the proof was to his satisfaction. Hill ads: Hunt,

20 L. 476.

Necessity for Order.—In a penal action the plaintiff must

obtain an order, unless the statute expressly provides otherwise.

Brookfield v. Jones, 8 L. 311; Champion v. Pierce, 11 L. 196.

Subjects of Arrest.—If a man promises to marry a woman,

and, at the same time, or afterwards, seduces her by the influ

ence of such promise, and then seeks to avoid performance by

attempting to run away, with intent to abandon her, and re

fuses to marry her, his original promise was a fraud, for which

he can be held to bail. Perry v. Orr, 35 L. 295. Fraudulently

inducing his creditors to accept a worthless security for a former

debt is such fraud in contracting the last debt as will authorize

an arrest. Van Wagenen v. Coe, 22 L. 531.

Time for Filing Affidavits and Order.—Where a capias ad

respondendum is issued in trover and conversion, the fact that

the affidavits and order were not filed in the clerk's office until

the day succeeding the issuance of the writ and the making of the

arrest was no ground for quashing the writ. Krvn v. Kahn, 5 I

A. 870.
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Sufficiency of Pleading.—An allegation from mere hearsay

that the indorsement on a note given for goods sold is a forgery,

without averring or proving rhat the defendant knew it or com

mitted it, is not sufficient. McKernan v. McDonald, 27 L. 541.

I'roof of Fraud.—In an ex parte affidavit made for the pur

pose of holding a defendant to bail, statements to which the

affiant could not lawfully testify in open court are not compe

tent evidence of fraud. Truax (!(£'t. Railroad Co., 56 L. 277.

The witness must swear to the facts or circumstances which

constitute the fraud, and they must amount to such evidence as

would justify a jury in finding a verdict against the defendant

for fraud. Kipp v. Chamberlain, 20 L. 656. See Gill ii. Wat-

man, 39 L. J. 10, and notes.

Fraudulent Transaction-.—Unjustly and unlawfully refus

ing to apply money or property in the hands of the defendant or

of another, for defendant's u=e and under his control, to the sat

isfaction of a judgment or execution, is a fraud within the mean

ing of the constitution. Ex parte Clark. 20 L. 618.

Evidence of Fraudulent Intent.—Plaintiff's affidavit that

defendant told her he was about to leave the state, and intended

to take his property and effects with him, does not show intent

to defraud creditors bv the removal of the propertv. Inr.»j r.

Innes, 53 A. 1041.

In order to warrant an order to hold to bail for the fraudulent

contracting of a debt, there must be some proof of such fraud

ulent intention at the time of contracting. A subsequent re

fusal to pay an account will not warrant an inference of fraud

in contracting. Van Kirk ads. Staats, 24 L. 121. A statement

that defendant made certain representations to plaintiff, and that

be had discovered recently that they were false, is not sufficient

evidence that the debt was fraudulently contracted. Bowne ads.

Titus, 30 L. 340. False and deceitful representations, made

by way of inducement to contract or surrender one's rights, are

evidence of fraud. Painter v. Houston, 28 L. 121. Proof by

subsequent affidavits, showing fraudulent transactions since the

service of the writ, is incompetent. Id.

Insufficient Showino of Demand.—Plaintiff's affidavit that

she was awarded alimony by a decree of a court of another state,

and that a certain amount is due thereunder, is insufficient, the

only competent proof of such decree being an exemplified or

sworn copy of the record. Innes v. Innes, 53 A. 1041.

Fraud Unnecessary Before Statute was Enacted.—Im

prisonment for debt previous to this statute was in force, irre

spective of fraud. Austrian v. haubheim. 78 L. 178: 73 A. 226.
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58. Arrest of one of Several Defendants: Form of Process.

In an action against two or more defendants if

the proof is sufficient for ordering a capias ad

respondendum against one or more of the defend

ants but not against all the defendants, the court,

judge or commissioner may make an order for the

holding to bail of the defendants against whom

sufficient cause for arrest is shown; and. >n such

case process shall issue against all the defendants

in the action, but in form shall command the sheriff

or other officer to whom it is directed to take the

bodies of the defendants against whom the order

for bail may be made and to summon the other

defendants; and the process shall be executed and

served accordinglv. (P. L. 1903, p. 552; 3 C. S.

4070; Rev., sec. 59; Rev. of 1874.)

59. Arrest of one of Several Defendants: Procedure after

Return.

When such a process shall be duly returned,

the pleadings, practice and proceedings thereafter

to the final judgment shall be the same as if all

the defendants were brought into court in the

same manner; and if judgment shall pass for the

plaintiff the execution shall be special to the effect

that the sheriff or other officer to whom the same

is directed, shall make the debt or damages and

costs of the goods and lands of the defendants,

and for want of sufficient goods and lands shall

take the bodies of the defendants against whom

such order for bail has been made. (P. L. 1903, p.

552; 3 C. S. 4070; Rev., sec. 60; Rev. of 1874.)

60. Proceedings on Execution: Liability of Bail.

The sheriff or other officer by virtue of such an

execution may seize and levy on the goods and

lands of all the defendants in his county, and take
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the bodies of such of them as he is commanded

by said writ, in satisfaction of such judgment; or

the sheriff or other officer after such levy may, by

the direction of the plaintiff, return the execution

non est inventus in order to fix the bail, and there

upon the plaintiff may proceed against the bail

as in other cases; but the bail shall only be liable

for what may remain unpaid on the judgment after

applying thereon the amount made out of the

goods and lands levied on, and shall be entitled

on satisfying such deficiency to an assignment of

the judgment, whereby to obtain indemnity for

such payment by execution thereon, out of the

property of any of the defendants which may not

have been levied on or of which any of the defend

ants may have become seized or possessed; and

the bail may render the defendants as in other

cases, and the proceedings for and effect of such

render shall in all respects be the same as if such

action had been prosecuted against such defend

ants onlv. (P. L. 1903, p. 552 ; 3 C. S. 4071; Rev.,

sec. 61; Rev. of 1874.)

3. Setting Aside Writ and Orders for Bail.

61. Who may Set Aside: Abatement of Action: Discharge

of Defendants.

Any justice of the supreme court or judge of

the court out of which a capias ad respondendum

shall issue may on notice to the plaintiff determine

upon the legality of orders for bail and discharge

persons illegally arrested in civil actions whether

bail has been given or not; and upon such appli

cation the justice or judge shall consider and

determine the sufficiency, in fact as well as in law,

of the proof upon which the order for bail was

founded; if an order for bail is set aside, the action

shall not abate but the defendant shall be dis
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charged from arrest and his bail discharged arid

the action shall proceed as if commenced by sum

mons, unless otherwise ordered by the court or a

judge. (P. L. 1903, p. 553; 3 C. S. 4071; Rev., sees.

62,63; 1853, p. 406; 1855, sec 83.) -

Cited in Hisor r. Vandiver, 82 A. 526; 82 L. 303; 85 A. 181 ;

83 L. 433.

62. Proof of Truth of Affidavits for Arrest, Etc. : Reference:

Discharge of Defendant, Etc.

In actions commenced by writ of capias ad

respondendum at any time within thirty days

after a defendant shall have been arrested, a judge

of the court out of which said writ issued may on

the application of such defendant and on notice

to the plaintiff make an order for the taking of

testimony concerning the truth of the proofs upon

which the order for bail was made, which testimony

may be taken orally before said judge or in writing

before any supreme court commissioner or exam

iner or master in chancery that the judge shall

designate, and such testimony when taken in writ

ing shall be filed; if from the testimony so taken

the judge shall be of the opinion that the order

for bail should not have been made against any

defendant he shall upon terms make such order

for his discharge from arrest and the discharge

of his bail as the nature of the case may require;

and the giving of bail shall be no waiver of the

right to applv for an order to take such testimony.

(P. L. 1903, "p. 553; 3 C. 8. 4071; Rev., sees. 64,

65; 1861, p. 312.)

Relationship to Other Statutes.—In 1859 it was held

that counter-affidavits tending to show no indebtedness or ab

sence of fraud were not admissible, but that the original affi

davits were to be taken as true. This produced the amendment

of P. L. 1861, p. 312, substantially ro-enacted in this section;
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but no such provision is contained in the act of 1893 (P. L.,

p. 181) and it is not possible to apply the provisions of this

section to the act of 1893. Bank v. Bank, 58 L. 300: 33 A.

474.

When Proper to Discharge on Common Bail.—Where an

order of a commissioner or judge to hold to bail, regular on its

face is set aside, and there is no evidence of abuse of the process

of the court, the practice is to discharge on common hail, not to

(|uash the writ. Van Kirk ads. Staats, 24 L. 122; Stiles t;. Vau-

dewater, 46 L. 69.

Question of Discharge, how Determined.—Counter-affi-

dav its to show no indebtedness, or to show a rectitude of dealing,

and a total absence of any fraud on the part of defendant, or

to contradict the facts as sworn to in the original affidavits, can

not be admitted at the hearing. But the facts, as sworn to in

the original affidavits must be taken as true, and upon these, and

these only, the question of discharge is to bo determined. Painter

r. Houston, 28 L. 121.

Review on Habeas Corpus.—If the affidavits upon which an

order for bail is made fairly present the question whether the

case is a proper one for a capias, then the determination of the

judge or commissioner upon their sufficiency cannot be reviewed

bv means of the writ of habeas corpus. Selz v. Preshurger, 49

L. 396; 8 A. 118.

When not Entitled to Discharge.—A party in custody

upon a capias ad respondendum issued by a justice of the supreme

court will not be discharged, where, upon his own application,

an order was made to take testimony, under which witnesses were

examined concerning the truth of the affidavits and proof upon

which the fiat for the writ was made, unless it clearly bo shown,

bv the evidence, that the writ should not have been issued.

Tyler v. Allen, 31 L. 441.

Defects in Writ or Order for Bail.—The proper practice,

where there are infirmities in the writ of capias or the order

for bail, is to apply for further time for filing special bail which

may be granted on terms either that special bail may be filed

without waiver of objections to the preliminary proceedings, or

allowing further time to file such bail ; the provision that the

tiling of special bail shall be no waiver relating only to an applica

tion for an order to take testimonv concerning the truth of the affi

davits on which the order for bail was made. Logan v. Lawshe,

6? L. 567; 41 A. 751.

Cited.—Watson v. Noblett, 65 L. 506; 47 A. 438.
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4. Reduction of Bail.

63. Application: Terms: Effect.

The court or a judge may at any time on ap

plication made on notice to the plaintiff and upon

terms reduce the amount of the bail required in

any action to any sum that under the circum

stance of the case shall seem just, and on such ap

plication affidavits may be read and filed by either

party; if bail shall be so reduced, the sum fixed

shall for all purposes in all subsequent proceed

ings ill the action be considered the amount of bail

required in the action the same as if such sum

had been originallv fixed and endorsed on the writ.

(P. L. 1903, p. 554; 3 C. S. 4072; Rev. of 1903.)

5. Females not to be Arrested.

64. Females not Liable to Arrest.

No female shall be arrested or imprisoned by

virtue of any mesne process or process of execu

tion in any civil action. (P. L. 1903, p. 554; 3 C.

5. 4072; Rev., sec. 54; R. S. 323; 1818, p. 53, sec.

6. )

Construction and Operation in General.—A female can

not be arrested. Blight v. Meeker. 7 L. 97. In an action against

a husband and wife for a tort committed by the wife with the

encouragement of the husband, an order may be made to hold

them both to bail, but the husband only can be arrested. A bond

given to the sheriff by both cannot be set aside by the court.

Damiano v. Corello, 16 N. J. L. J. 376. See Van Emburgh r.

Pullenger, l6 L. 352, 457. But this privilege does not exempt

her from an attachment for contempt for non-payment of costs.

Clark ads. Grant. 38 L. 257.
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VII. BAIL.

1. Commissioners.

65. Supreme Court Commissioners: Power as to Oaths:

Bail, Etc.

The justices of the supreme court or any two

of them, of whom the chief justice shall be one,

may commission under the seal of the court from

time to time, as many persons as they shall think

necessary in the several counties as supreme court

commissioners, who shall have the same power and

authority to administer an oath or to take any

deposition, to make an order to hold a defendant

to bail in a civil action and to take recognizances

of bail in such actions as justices of the supreme

court. (P. L. 1903, p. 554; 3 C. S. 4072; lie v.,

sees. 57, 66, 67; R. S. 856, sec. 1; 1861, p. 312, sec. 2;

1866, p. 419. Act authorizing the appointment of

commissioners to take special bail, etc. Passed

1794; Rev., 1820, 135; Pat. 124.)

2. Bail: How Given.

66. Bail to Sheriff Abolished.

Bail to the sheriff and the practice relating

thereto are abolished. (P. L. 1903, p. 554; 3 C. S.

4072; Rev. of 1903. )

An assignment of a hail bond by a sheriff, under his hand ayd

seal, in the presence of two persons who actually witnessed the

transaction, is a compliance with the statute, although only one

of such persons subscribes his name as a witness. Bleiodrey r.

Keppler, 4 Yr. 140.

A plaintiff having obtained an assignment of the bail bond

given to the sheriff by the defendant on his arrest, must bring his

action on the bond in the same court in which the original action

was pending, unless some special circumstances exist to warrant

a departure from this rule. Florence r. Sbumar, 5 Vr. 455. See

Hughe* r. Hughes, Pen. 577, Pennington, J. A suit on a reeog
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nizance of bail may be instituted in a court other than that in

which the recognizance was taken. In such suit, the process must

be to answer to a plea of debt, "upon recognizance," in order to

apprise them of their situation and protect them from surprise,

otherwise the defendant will rot be bound to accept a declaration

upon a recognizance of bail. Van Winkle v. Ailing, 2 Har. 446.

The assignee of the sheriff may bring suit on the bail bond in his

own name: it is not necessary that he should be styled assignee

in the writ. Hunt v. Allen. 2 Zab. 533. In an action on a bail

bond, it is not necessary to aver in the declaration that an affida

vit of the cause of action had been made and filed before issuing

the capias in the suit in which the bond was given. And if the

declaration contains no such averment, a plea that no such affi

davit had been made and filed is bad. Hunt v. Allen, 2 Zab.

533; 3 Id. 616. The sheriff, having arrested the defendant by

virtue of a capias ad respondendum, and taken a bond for his

appearance to the action, mav refuse to accept a surrender of the

bodv of the defendant : but if the defendant voluntarily sur

renders himself to the sheriff before the return day of the writ,

the sheriff may accept such surrender. By such surrender and

acceptance the bail are discharged: and if the plaintiff obtains

an assignment of the bail bond, and brings an action on it, the

court will stay proceedings and order the bond to be canceled.

Florence v. Shumar, 5 Vr. 155. Judgment must be entered for

the penalty of the bond. Hunt v. Allen, 2 Zab. 533. Upon a

bail bond, for an amount greater than the sum sworn to, the debt,

interest and costs may be collected, although they exceed the sum

sworn to. Allen v. Hunt, 3 Zab. 376. If a suit on a bail bond is

instituted in another court, and no objection is interposed by the

sureties, they cannot obtain relief from paying the full amount

of the penalty. Simmons ads. Kelly. 10 Vr. 438. Bail are en

titled to relief when the surrender of the principal is made im

possible by the act of the law, where the plaintiff loses nothing

bv the omission of any act which it i8 in the power of the bail to

perform. Steelman v. Mattix, 9 Vr. 247. When a defendant

who had been arrested under a capias ad respondendum in a civil

suit, and has given bail to the sheriff, is afterward, and before

the return day of the process arrested on a criminal charge, and

is afterward indicted and convicted and sentenced to the state

prison, the bail to the sheriff may obtain an exoneration of their

liability on the bail bond by first filing special bail and then sur

rendering the principal by means of a habeas corpus, while the

principal is in jail under commitment upon a criminal charge,

or by motion after he is put under the sentence. Atkinson v.

Frine. 17 Vr. 28. Bail to the sheriff who have been misled by
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proceedings in court for their exoneration irregularly taken with

out special bail being filetl, and the principal being brought into

court by habeas corpus for the purpose of a (surrender, may ob

tain relief, by an application to the court under this section. Id.

A writ of error will lie upon an order of the court made in a

cause setting aside proceedings against bail and exonerating them

from liability on the bail bond. Id.

Irregularity in the proceedings on a bail bond may be taken

advantage of by a summary application to the eouit to set aside

the proceedings. Florencc r. Slmmar, 5 Vr. 455. If a sur

render, after the return day, be accepted by the sheriff, the court

will stay any proceeding on the bail bond and order it to be

canceled. Florence v. Shumar, 5 Vr. 460. The want of a ca. sa.

against the principal cannot \n- taken advantage of by the bail, on

motion; it is a matter of subttance and must be pleaded. Cock-

ran v. Drake, 3 Har. !t. Bail can take advantage of an irregu

larity in issuing a ca. sa. against the original defendants, as it is

in the nature of a notice to them. It is the settled practice in

this state that the ca. sa. should be in the hands of the officer

four days before the return thereof. Boggs r. Chichester, 1 (Jr.

209 ; Armstrong v. Davis, Coxe 110. Where the court was sat

isfied that the defendant and his bail were insolvent, they refused

to order a scire facias. .State v. Anonymous, 1 Har. 437. This

court may, by virtue of the incidental powers appertaining to its

constitution and jurisdiction, grant relief to bail, on petition,

when not restrained by public justice, where the default of the

principal was occasioned by sickness or death. The death of the

principal after forfeiture of his recognizance cannot be pleaded

to a scire facias. The remedy is by petition to the court for

relief. State v. McNeal, 3 Elar. 333; Armstrong r. Davis, Coxe

110. If the principal died before the recognizance was forfeited,

it must be so pleaded. State r. Crane, 2 liar. 191. The court

may interfere in a summarv way to prevent an improper use of

its own records, or to protect bail. Solomon ads. Gregory, 4 Har.

112. 115, Whitehead, J.

67. Declaration by the Bye not Allowed: Process Against

Defendant in Custody.

Neither the plaintiff nor any other person shall

be permitted to declare by the bye against the de

fendant in any action; but if a defendant on a

capias ad respondendum be in custody, the plaint

iff if he have any other cause of action or any
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other person having cause of action against such

defendant may issue process against hira as if

he were not in custody; and on such process when

served the like proceedings shall be had as in other

cases. (P. L. 1903, p. 554; 3 C. S. 4072; Rev., sees.

68, 69; R. S. 929, sees. 58, 60; 1799, sees. 57, 59.)

68. Amount for which Bail Liable.

If the plaintiff shall declare for or recover a

greater sum than is expressed in the capias ad

respondendum, the bail shall not thereby be dis

charged but shall remain liable for the amount of

bail required in the action. (P. L. 1903, p. 555;

3 0. S. 4072; Rev., sec. 71; R. S. 929, sec. 47; 1799,

sec. 48.)

69. Release of Defendant Arrested in Capias on Giving Bail

in Double the Sum Endorsed on the Writ : Approval :

Form of Recognizance.

A defendant arrested on a capias ad responden

dum shall be released from custody upon his en

tering into a recognizance of bail to the plaintiff

in double the sum endorsed on the writ with surety

to be approved by the court or a judge or a su

preme court commissioner, which approval shall

be endorsed on the recognizance, and the recog

nizance shall be to the effect following:

A.B. against O.I). On contract (or as the ac

tion may be), New Jersey, Oounty,

to wit:

Be it remembered, that on the day of

nineteen hundred and

CD., E.F., and O.H., of the county of

personally appeared before me, J.K., one of the

justices of the supreme court of the State of New

Jersey (or one of the judges of the circuit court or
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court of common picas in and for said county of

or one of the supreme court commis

sioners, as the case may be), and severally ac

knowledged themselves to owe unto A.B. the sum

of (double the sum indorsed on the writ)

each, to be levied upon their several goods and

lands, upon condition that if the defendant, CD.,

shall be condemned in this action at the suit of

A.B., the plaintiff, he shall pay the costs and con

demnation of the court, or render himself into the

custody of the sheriff of said county for the same,

or if he fail so to do, that the said E.F. and G.H.

will pay the costs and condemnation for him or

render him into the custody of the sheriff of the

said county.

Taken and acknowledged the day and year

above written, before me, J.K.

(P. L. 1903, p. 555; 3 C. S. 4072; Rev., sec. 75;

R. S. 929, sec. 32; 1799, sec. 33.)

Bond given under this section not void because it varies from

the statutory form -, and surety is estopped from objecting to its

validity. Emanuel r. McNeil, 94 A. 616. A provision in such

a bond, in addition to the statutory requirements, is mere sur

plusage and does not void it. Fuger v. Paukuck, 82 A. 871; 82

L. 750.

70. Qualifications of Bail.

No person shall be permitted to be bail in any

action unless he is a freeholder and resident in

this state and of sufficient property; and no at-

torney-at-law, sheriff, sheriff's deputy or other

person concerned in the execution of process shall

be permitted to be bail in anv action. (P. L. 1903,

p. 556; 3 C. S. 4073; Rev., sees. 73, 74; R. S. 950,

sees. 2, 3; An act respecting bail in civil actions.

Passed 1799, sees. 2, 3; Rev. 1820, 404; Pat. 348.)
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71. Defendant Produced to Give Bail : Fees of Sheriff, Etc. :

Form of Discharge.

The sheriff or other officer who executes a writ

of capias ad respondendum shall at the time of

the arrest or at any time thereafter before judg

ment in the action, if requested so to do, produce

the defendant before an officer authorized to take

recognizances of bail in order that he may give

bail and for so doing the sheriff or other officer

shall be entitled to two dollars and no more; the

court or officer upon approving the recognizance

of bail, shall execute and deliver to the sheriff or

other officer having the defendant in custody a

certificate of discharge to the following effect :

"A.B. against CD. On contract (or as the ac

tion may be). To the sheriff (or other officer) of

the county of : CD., the defendant, hav

ing been arrested on a capias ad respondendum

at the suit of A.B., plaintiff, and the said CD.

having, on this day of , nine

teen hundred and , duly entered into a

recognizance of bail to said A.B., which has been

approved by me, you are hereby authorized and

directed forthwith to discharge the said CD. from

custody and for so doing this shall be your suf

ficient warrant.

J K "

CP. L. 1903, p. 556; 8 C S. 4073; Rev. of 1903.)

72. Recognizance Filed: Bail Piece.

Every recognizance of bail shall be filed in the

office of the clerk of the court in which the action is

pending by the officer before whom the same is

taken within two days after the approval of the

bail, and thereupon the clerk shall under his hand

and the seal of the said court execute and deliver

to the bail a bail piece, which shall be to the effect

following, to wit:
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New Jersey supreme court (or circuit

court or court of common pleas); of the term of

nineteen hundred and , CD., of

the county of , is delivered on bail unto K.F.,

of the of , in the county of ,

and G.H. of the of , in the county

, at the suit of A.B. in an action on con

tract (or as the action may be).

L.M. Attorney for defendant.

(P. L. 1903, p. 556; 3 C. S. 4073; Rev. of 1903;

see Rev., sec. 75; see also sec. 69, ante.)

73. Record Book of Recognizances Kept by Clerk of Court.

The clerk of the court in which the action is

pending shall keep in his office a book for record

ing abstracts of recognizances of bail, which books

shall be properly indexed, and to which any per

son shall have free access at all proper times; such

abstracts shall contain a statement of the name

of the court and the style of the action, the names

of the plaintiff and the defendant and of the bail,

the residence of the bail and the amount of such

bail; the clerk shall be entitled to ten cents for

making such entrv. (P. L. 1903, p. 557; 3 C. S.

4073; 1878, p. 385'.)

3. Exceptions and Justifications.

74. Justification of Bail.

The bail shall at the time of executing the re

cognizance justify by affidavit made before the

court or officer taking the recognizance, which

affidavit shall be endorsed on the recognizance and

be filed therewith, and shall set forth that the bail

are freeholders and residents in this state, stating

particularly the place of residence, and that they

are respectively worth so much (mentioning the
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sum for which thev are bail) after all their debts

are paid. (P. L. 1903, p. 557: 3 C. S. 4074; Rev.

of 1903; see Rev., sec. 86.)

Wuqi'isitEs and Si'KFJCiENCY of Affidavit.—The affidavit

for hail need not be as specific and particular as a declaration,

but it must contain such facts as show, if true, that the plaintiff

has a present subsisting cause of action: it must *how how

indebted and for what; it should disclose the character in which

the defendant is a party to the instrument, so that his liability

may appear to the court; it should be express, certain, explicit

and intelligible. An affidavit for bail, setting forth that the de

fendant "is indebted in a certain amount on his promissory note,

and on a balance of account against him. on the books of the

banking company," is insufficient, and the defendant will be dis

charged on common bail. Banking Co. r. Peltier, 14 L. 257.

The affidavit to bold to bail for money due on articles of agree

ment must state the breach of the articles of agreement, or the

defendant will he discharged on common bail. Stevens v.

Meguire, 6 L. 152.

An affidavit to hold an agent to bail for misappropriating the

avails of acccptances, stating the number of bills, by whom drawn,

to whose order and how indorsed, by whom accepted, the amount

of each, and when they matured, respectively, but did not state

the precise date of the bills. Held, that the description was

sufficient. Seidel v. Peschkaw, 21 l.. 121.

75. Exceptions tc Bail : Notice, Approval.

After bail has been approved exceptions thereto

may be taken and entered in the clerk's book with

in twenty days after bail filed, and notice of such

exception shall be given the bail personally or by

leaving the same at the stated residence of the bail;

and in such case the bail shall within ten days

after such notice on notice to the plaintiff appeal•

before the court or a judge or a supreme court com

missioner, who shall examine the bail touching the

value of their respective estates, and approve the

bail or order new or additional bail to be put in

and approved on notice within such time as the
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court or officer mav prescribe. (P. L. 1903, p. 557;

3C. S. 4074; Rev. "of 1903; see Rev., sec. 81.)

Cited.—Strong r. Mundv. 53 K. 83;!; 31 A. 611.

76. Amercement of Bail in Case of Failure to Appear on

Exceptions or to Produce Defendant.

If on exceptions to bail, the bail shall not appear

and be approved as aforesaid, or if new or ad

ditional bail shall be ordered and shall not be put

in and approved within the time prescribed, the

court or a judge shall rule the bail to bring in the

body of the defendant at a certain time in said rule

specified, and if the bail fail to do so they shall be

amerced by the court in any sum not exceeding

the plaintiff's debt or demand with costs; such

amercement shall have the force and effect of a

judgment whereupon an execution in the name and

for the use of the plaintiff may on motion be

awarded and issued against the goods and lands

of the bail so amerced, or in lieu of such amerce

ment the court or a judge may issue a warrant for

the arrest and commitment of the defendant as if

upon a capias; provided, the bail may to protect

themselves cause such new or additional bail to be

put in and approved at any time before such

amercement, and in such case the bail shall be

excused from bringing in the body and no amerce

ment shall be entered against them on said rule.

(P. L. 1903, p. 557; 3 C. S. 4074; Rev., 1903; see

Rev., sec. 77.)

A sheriff, who, in answer to a rule to bring in t he body of a

defendant, returns that he discharged the defendant from custody

upon his giving bond and complying with the requirements of

the insolvent debtors act, will not be amerced. Louis v. Kaskel,

•.'0 Vr. 158. Where the object of the defendant is to add new bail

as well as to justify, a notice that he merely intends to perfect

bail is not sufficient. Brown r. Williamson, 3 Hal. 363.
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4. Render in Discharge.

77. Rendition cf Defendant in Discharge of Bail.

Subsequent to the return of the capias ad respon

dendum the defendant ma}" on notice to the plaint

iff render himself or be rendered in discharge of

his bail, either before or after judgment, to the

court in which the action was brought or to a

judge; provided, such render be -made within

twenty days after the return day of the scire

facias against the bail or of the process in an action

on the recognizance of bail and not after, unless

for good cause further time be granted by the court

or a judge; but in either ease the bail shall pay

the costs of the scire facias or action and judgment

for the same mav be entered against them. (P.

L. 1903, p. 558; 3 C. S. 4075; Rev., sec. 87; R. S.

929, sec. 42; 1857, p. 296, sec. 9; 1799, sec. 43.)

In GuNEK.vi,.—Courts in England as well as in this country

have gone further to protect and relieve hail than they formerly

did. Van Winkle v. Ailing, 1? L. 44('. Habeas corpus allowed

to enahle bail to surrender his principal, already in custody on a

ca. sa. in another suit. Anonymous, 2 L. 391. A defendant may

be rendered in discharge of his bail, notwithstanding exceptions

to them have been entered. Anonymous, 9 L. 25. Surety not

deprived of his right under this section to render his principal in

discharge of bail because of omission to that effect in the bond.

Emanuel v. McNeil, 94 A. 616; 87 L. 499.

78. Minute of Render and Commitment: Exoneretur En

tered.

The court or a judge before whom the render is

made shall make an entry or minute of such render

and commitment; and thereupon the defendant

shall be committed to the custody of the sheriff or

jailer of the county in which the capias was served;

and on such render and commitment if done in

open court, or on the same being certified to the
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clerk by the judge if not done in open court, the

clerk shall enter an exoneretur on the recognizance

of bail, and thereupon the bail shall be discharged.

At any time before judgment in the action a de

fendant who has been rendered in discharge of bail

or arrested on a warrant as aforesaid may be re

leased on giving bail duly approved on notice to

the plaintiff in the manner above prescribed. (P.

L. 1903, p. 558; 3 C. S. 4075; Rev.,. sees. 88, 89;

R. S. 929, sees. 44, 45; 1799, sees. 45, 46.)

5. Proceedings Against.

79. Plaintiff may Proceed Against Bail.

After a capias ad satisfaciendum shall have been

returned non est inventus, the plaintiff may pro

ceed against the bail upon their recognizance. (P.

L. 1903, p. 559 ; 3 C. S. 4075; Rev., sec. 90; R. S.

929, sec. 81; 1799, sec. 80.)

Ik General.—The Supreme Court follows the rules of the

king's lwnch in regard to matters of hail. Armstrong r. Davis,

1 L. 110; Parker v. Ogden, 2 L.,146; Kinnev r. Muloch, 17 L.

335; Van Winkle v. Ailing, 17 L. 446; Banking Co. v. Peltier.

14 L. 259, 394.

In order to fix the bail on a recognizance, the sheriff may be

instructed to return a ca. sa. non est inventus (although he might

have served it on the defendant) unless he be in his custody, in

which case he cannot make such return. Van Winkle v. Ailing,

17 L. 446.

The bail as well as his principal is bound to take notice where

the venue is laid, :ind should search for a ca. sa. in the office

of the sheriff of that county, to know whether the plaintiff in

tends to proceed by execution against the defendant's bodv.

Cock ran v. Drake, 18 L. 9.

80. Stay when Writ of Error Brought.

If a writ of error is brought by the defendant

and the bail apply within the time limited for

rendering the defendant, the court in which the
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proceedings against the bail are pending or a

judge may stay the proceedings against such bail

if they enter into recognizance to the plaintiff in

double the sum recovered, to pay the condemna

tion money or render the defendant into custody

of the sheriff within twenty days after the deter

mination of the writ of error, if it be in favor of

the defendant in error. (P. L. 190:5, p. 559; 3 C. S.

4075; Rev., sees. 91, 92; R. S. 929, sees. 82, 8:5;

1799, sees. 81, 82.)

81. Judgment Paid by Bail not Satisfaction: Execution for

Benefit of Bail.

If the bail are compelled to pay the judgment

recovered against the defendant, the court wherein

the judgment was recovered on proof of payment

thereof by the bail and on notice to the plaintiff

and the defendant may rule that such judgment

remain in force for the benefit of the bail so far

as to enable them to recover the money paid by

them as bail out of the property of the defendant,

and thereafter execution may issue on such judg

ment against the property of the defendant not

withstanding such payment in the name of the

plaintiff, but for the benefit of the bail; and after

the entry of such rule satisfaction of snch judg

ment shall not be entered of record without the

consent in writing of the bail or rule therefor.

(P. L. 1903, p. 559; 3 C. S. 4075; Rev., sec. 93;

Rev. of 1874.)

6. Deposit in Lieu of Bail.

82. Deposit in Lieu of Bail: Repayment of Deposit.

Any defendant may, in lieu of giving or renew

ing bail if rendered by his bail, make deposit in

court of the sum for which bail was ordered to

gether with thirty dollars to answer for costs, and

thereupon he shall be discharged from custody:
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the making of such deposit shall not prevent the

defendant making application to set aside the or

der for bail; if the order for bail shall be set aside,

the money so deposited shall by rule be repaid to

the defendant, but otherwise shall remain subject

to the order of the court, and if the plaintiff recover

in the action, shall be applied in satisfaction in

whole or in part as the case may be of the judg

ment recovered; if the plaintiff shall recover a

sum exceeding the amount of such deposit, he shall

be entitled to a writ of capias ad satisfaciendum

and may collect thereon the balance remaining due

on the judgment; but if the defendant recover

judgment in the action the sum so deposited shall

be repaid to him. (P. L. 1903, p. 559; 3 C. S. 4076;

Rev., sees. 100, 101, 102; Rev. of 1874.)

7. Bail by Surety Companies.

83. Bail by Surety Companies in Civil Action.

The foregoing provisions of this act relating to

the qualifications, justification and exceptions to

bail shall apply only to bail given by individuals,

and nothing in this act shall be construed to pre

vent any surety company having a certificate of

authority to do business in this state from the com

missioner of banking and insurance of this state

from acting as bail in any civil action in the man

ner and with the effect provided by law. (P. L.

1903, p. 560; 3 C. S. 4076; Rev. of 1903.)

VIII. ATTACHMENT.

See P. L. 1901, p. 158; 1 C. S. 132. Attachment Act 1901,.

The provisions of the Revision of 1903, relative to attachment,

are based upon the following acts: 1853, p. 243; 1878, p. 141 ;

1893, p. 181; 1894, p. 261; 1895, p. 103; 1895, p. 380. As

to the effect of service of summons by publication in personal ac

tions, see Penoyer v. Neff, 95 F. S. 714.
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84. When an Action may be Commenced by Attachment.

An action may be commenced by attachment

against the property, real and personal, of any per

son, corporation or organization against whom a

writ of summons might issue, upon proof by affi

davit or otherwise to the satisfaction of the court

in which an action is about to be commenced or

to a judge or a supreme court commissioner, estab

lishing:

First. The facts on which the plaintiff would

be entitled to an order to hold a defendant to bail

under the provisions of this act; if the defendant

be a female, a corporation or an organization, an

attachment may issue as if such defendant were

liable to arrest in a civil action; but in actions in

tort no attachment shall issue hereunder against a

corporation upon which a summons can be served;

or,

Second. That the plaintiff has a cause of action

the nature and particulars of which he shall

specify, and that the defendant absconds from his

creditors or is not a resident of this state, and that

summons cannot be served; but no attachment

shall issue hereunder against the rolling stock of

a common carrier of another state or against the

goods of a non-resident in transit in custody of a

common carrier of this or another state; or,

Third. That a cause of action existed against a

decedent which survives against his heirs or dev

isees, and that such heirs or devisees, or some of

them, are unknown or non-resident, and that there

is property in this state which is by law liable to

answer such cause of action. (P. L. 1903, p. 560,

as amended by P. L. 1907, p. 273; 3 C. S. 4076:

Rev. of 1903; see 1894, p. 261.)

Hepeal of Act.—That portion of the revised attachment act

(P. li. 1901, p. 158, 1) which authorizes the issuance of an
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attachment against the property of absconding and non-resident

debtors upon the filing of an affidavit is not impliedly repealed

by this section. Realty Corp. v. Stafford, 70 L. 528; 57 A. 145.

Right to Issue—Proof.—Under subdivision two there must

be proof of facts sufficient to establish such particulars and not

mere belief or conclusions of the witness. Ilanford v. Duchastel,

93 A. 586; 87 L. 205. In tort action where special cause relied

on is that defendant is non-resident and cannot be served with

summons, proof of such facts is jurisdictional and lack of it

vitiates entire proceedings. Hisor v. Vandiver, 85 A. 181; 83

L. 433.

Procedure.—Attachment begun under this section must fol

low procedure provided in practice act and not attachment act

of 1901, or it is void. Barrett Manufacturing Co. v. Ketchell,

86 A. 396; 84 L. 326.

Review.—Refusal to quash a levy made by virtue of a writ

of attachment issued under this section is reviewable by certiorari.

Hisor v. Vandiver, 82 A. 526 ; 82 L. 303.

Cited.—Title Guarantv Land Co. v. Paterson, 74 A. 794;

76 E. 539.

85. Writ Ordered upon Proof: Bond and Sureties.

Upon such proof being made, the court, judge

or commissioner shall make an order awarding the

plaintiff a writ of attachment against the goods

and lands, rights and credits, moneys and effects,

belonging to the defendant in this state, or if ac

tion is brought against the defendant in a rep

resentative capacity under his control and cus

tody, which order shall prescribe the amount of

the bond to be given on behalf of the plaintiff to

the defendant with sufficient sureties to indemnify

the defendant for all damages resulting from the

attachment and taxed costs of suit, if the suit shall

be discontinued or dismissed or if judgment there

in shall be for defendant; such order shall direct

that the writ shall issue in actions on contract for

such sum as shall be established by the proofs to

be due to the plaintiff, and in actions in tort for

such sum as the officer shall under all the circum

stances think proper; in case an attachment shall
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issue an order for bail shall not be made. (P. L.

1903, p. 561; 3 C. S. 4077; Rev. of 1903.)

tJrounds for Quashing Writ.—After a general appearance

to an attachment, the writ will not be quashed because of insuffi

ciency of the proof to support the order for it. Watson r. Noh-

lett, 65 L. 506; 4? A. 438.

Conoi.uhivuness of Affidavit for Order.—The act does not

make provision for a contest as to the truth of the affidavits 

whereon an order awarding vn attachment against a debtor has

been made. If such affidavits are sufficient to supiiort an order,

it cannot be questioned bv counter-affidavits tending to show

their falsity. Bunk r. Bank. 58 L. 300; 33 A. 174.

Proof Required.—The facts set forth in an affidavit for an

attachment must be proved bv competent evidence, such as would

be sufficient to go before a jurv to prove fraud. Carpet Co. v.

Hamilton. 17 N. J. L. J. 16. See Hisor v. Yandiver. 83 L. 133 ;

85 A. 181.

Right to Alias Writ.—After a general appearance to an at

tachment, no alias writ can issue. Watson v. Noblett, (i5 [,.

506 ; 47 A. 438.

Cited.—Realty Corporation r. Stafford, 70 L. 528; 57 A. 145.

86. Proceeding on Writ Same as in Case of Non-Resident

Debtors, Etc.

Upon filing with the clerk of a court out of which

a writ of attachment may issue the order awarding

such writ and the proof upon which the same is

founded, and the bond approved by the court,

judge or commissioner, such clerk shall issue to

the sheriff or other officer a writ of attachment for

the sum directed, and the practice and procedure

in relation to the said writ, its effect, levy and re

turn, and in relation to the custody and sale of per

sonal property attached, shall be the same as in

cases of attachment against non-resident debtors,

and in relation to the vacation thereof when im-

properlv issued, the same as for setting aside an

order for bail. (P. L. 1903, p. 561; 3 C. S. 4077;

Rev. of 1903.)
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See Hisor v. Vandiver, 85 A. 181 ; 83 L. 433 ; same, 82 A.
526; 82 L. 303; Barrett Mfg. (•o. r. Ketchell, 86 A. 396: 84

L. 326.

87. Attachment Against Unknown Heirs.

If the writ is awarded under the third subdi

vision of section eighty-four the plaintiff shall in

the writ and in his declaration and rule to plead

and in all subsequent proceedings in the action,

designate such of the heirs or devisees as are

known by name, and such of them as are unknown

by the designation of "unknown heirs or devisees"

of such decedent : and such designation shall have

the same force and effect as if all the heirs and

devisees who are proper parties defendant had

been named in the writ and other proceedings.

(P. L. 1908, p. 562; 3 0. S.4077; Rev. of 1903.)

See note under section 5, Attachment act 1901 ; 1 ('. S. 136.

Attachment against non-resident devisees. Jordan v. Moore,

82 A. 850; 82 L. 552.

88. Attachments Against Separate and Joint Estate.

Attachments may issue against the separate and

joint estate of joint debtors or any of them, either

by their name or name of the partnership or by

whatsoever name they may be generally distin

guished, or against the heirs, executors or admin

istrators of them or any of them; and the estate

so attached, whether separate or joint, may be sold

or assigned for the payment of the joint debt; and

in case of fraud by one of several joint debtors

which accrues to the benefit of all the joint debtors,

an attachment may issue against the separate

estate of such joint debtor or against the joint

property of all. (P. L. 1903, p. 562; 3 (\ S. 4077:

Rev. of 1903.)

See notes under section 3, Attachment act 1901; 1 C. S. 135.
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89. Issuance of Writ Beginning of Action, no Summons

Necessary: Pleading and Procedure.

The issuing of such writ of attachment shall be

the beginning of an action at law and no summons

shall be necessary to bring the defendant into court

and the plaintiff shall file his declaration within

thirty days after the return day of the writ, and

shall rule the defendant to plead thereto, which

rule shall be served personally on the defendant

either in or out of this state, or shall be served or

published as the court or a judge may direct, and

in default of a plea as required by such rule, judg

ment interlocutory may be entered against the de

fendant, and the practice and procedure thereon

and generally in the action shall be the same as if

the action had been begun by summons, except as

herein otherwise provided. (P. L. 1903, p. 562; 3

O.S.4077; Rev. of 1903.)

Procedure provided by this section must be followed in attach

ments under Practice act. Barrett Mfg. Co. v. Ketchell. 86 A.

396; 84 L. 326.

90. Property as Security : Special Execution : Sale : Action

by Sheriff, Etc.

The property attached, unless released as other

wise provided, shall remain during the pendency

of the action as security for any judgment which

the plaintiff may recover, and upon the recovery

of final judgment special execution shall issue

against such of the attached property as may be

liable to be levied upon and sold under the execu

tion laws of this state, and the proceedings thereon

shall be in conformity therewith; but in case the

property attached or any part thereof shall be

such as it is not liable to be levied upon and sold

under the execution laws of this state, then the

sheriff or other officer to whom the execution shall
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have been issued shall in his own name as such

sheriff or other officer realize upon the said prop

erty and choses in action by sale, collection or

otherwise and to that end he may bring an action

in his own name as sheriff or other officer for the

recovery of any moneys due thereon, and he shall

account therefor to the court out of which the said

execution issued; for his services in realizing upon

the property and choses in action attached which

are not liable to be levied upon and sold under

the execution laws of this state, the sheriff or other

officer shall by order of the court or a judge be

allowed his expenses and such reasonable compen

sation as the court or judge may fix. (P. L. 1903,

p. 563; 3 0. S. 4078; Rev.* of 1903.)

Cited in Hieor v. Vandiver, 82 A. 526; 82 L. 303.

91. Special Execution where Resident Defendant does not

Appear: General Judgment Against Non-Resident

who Appears, Etc.

If the defendant be a resident, then in case he

does not appear the judgment and execution shall

be special against the property attached only, but

in case he does appear the judgment and execution

shall be against him generally; if the defendant

be a non-resident, he may appear specially or gen

erally; in ease he does not appear or shall enter

a special appearance, the judgment and execution

shall be special against the property attached only,

but in case he enters a general appearance the

judgment and execution shall be against him gen

erallv. (P. J,. 1903, p. 563; 3 C. S. 4078; Rev. of

1903.")

Cited in Hisor v. Vandiver, 82 A. 536; 82 L. 303; same, 85

A. 181 ; 83 L. 433.
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92. Release of Property by Giving Bond.

The property so attached may by order of the

court or a judge be released from the lieu of the

said writ upon the defendant giving bond to the

plaintiff with sufficient surety to be approved by

the court or a judge in double the amount of the

plaintiff's claim or cause of action, or in double

the value of the property so attached, or if action

is founded upon a tort in such sum as the court

or a judge shall under the circumstances deem

reasonable, conditioned for the payment of any

judgment which mav be recovered in the action.

'(P. L. 1903, p. 563; 3 C. S. 4078; Rev. of 1903.)

Cited in Hisor r. Vandiver, 85 A. 181; 83 L. 133.

IX. PLEADING.

1. When Filed or Served.

93. Declaration, When to be Filed.

P. L. 1903, p. 564; 3 C. S. 4078; Rev., sec. 103;

R. S. 929, sec. 50; 1799, sec. 51 ; 1820, p. 80, sec. 2.

Repealed.—P. L. 1912, o. 384, § 34. § 291, post.

See P. L. 101-*, p. 378, see. 3, § 262, p. 591, rules 54, 55; S.

(\ R. 1913, rules 75, 76; post, 348, 349.

Repealed Section Cited in Brown v. Daws, 23 L. 483;

Rieard v. New Providence Township, 5 Fed. 433 : Ogden r.

Gibbons, 5 L. 518, 532 ; Lowenthal v. Wagner. 69 L. 129 ; 54 A.

25?; Zeek r. Rockaway Rolling Mill. 74 A. 442: 79 L. 123.

94. Plea, When to be Filed.

P. L. 1903, p. 564; 3 C. S. 4079; Rev., sec. 104;

R. S. 929, sec. 51; 1799, sec. 52; 1820, p. 80.

Repealed.—P. L. 1912. p. 384, «cc. 34, § 294.

See P. L. 1912, p. 390, etc., rules 31. 38, 39, 55: S. C. R.

1913. rules 45. 56, 57. 76; post, 325. 332, 333, 349.
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Repealed Section Citj-'d in Lucke r. Kierman. 53 A. 566;

68 L. 281; Camden r. Greenwald, 66 L. 186; 48 A. 1009;

Welsh v. Blackwcll, 1-1 L. 314: Insurance Co. v. Hodges, 24 L.

673; Sassenburgh r. Shaver, 7 L. 170; Johnson ads. Rowan, 16

L. 266; Hoguet r. Wallace, 28 L. 523; Beebe r. George H.

Beebe Co., 64 L. 197; 46 A. 168; Hunter v. Budd, 5 L. 718;

Sneidiker v. Tuiek, 13 L. 245; Harwood v. Smethurst, 31 L.

502; ads. Dill. 6 L,, 168; Halsey ads. Miller, 16

L. 63 : Brown r. Daws, 3 Zab. 483 ; Berry v. Cohanan, 7 L. 135 ;

Anonvmous, 16 L. 396; Camburn t\ P. R. R., 82 A. 307: 82

L. 236.

95. Serving of Declaration and Summons.

P. L. 1903, p. 564; 3 C. S. 4079; Rev., sees. 105,

106; 1855, sec. 35; 1857, p. 296, sec. 7; 1884, p. 267.

Repealed bv P. L. 1912, p. 384, see. 34, § 294.

See P. L. 1912, p. 394, rules 54. 55; S. C. R. 1913, rules 75,

76 : post, §§ 348, 349.

Revealed Section Cited in Kane r. Church, 72 L. 442; 60

A. 1099; Palmer v. Board, 77 L. 113; 71 A. 285; Coursen r.

Snell. 73 L. 550; 64 A. 118; Dock r. Elizabethtown Co., 34 L.

312; McMurtrie ads. Doughlen. 24 L. 252; Stehr r. Ollber-

mann. 49 L. 633: 10 A. 547; Cooper r. Cape Mav Point, 67 L.

137: 51 A. 511 : Hunt v. O'Neill. 44 L. 564: Blessing v. Mc-

Linden, 79 A. 347: 81 L. 379; Camburn r. P. R. R.. 82 A. 307;

82 L. 236.

96. Declaration, How Served : Costs.

P. L. 1903, 1l. 565; 3 V. S. 4080; Rev., sec. 106;

1872, p. 37.

Repealed by P. L. 1912, p. 381, see. 34, § 294.

See P. L 1912, p. 394. rule 54; S. C. R. 1913. rule 75; post.

§ 318

Repealed Section Cited in Cooper v. Cape Mav Point, 67 L.

137: 51 A. 511 : Coniwn r. Snell, 73 L. 550; 64 A. 118.

97. Affidavit of Merits: Notice on Declaration.

P. L. 1903, p. 565, as amended bv P. L, 1906, p.

677 ; 3C.S.4080; 1889,1 ..334.
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Repealed b,y P. L. 1912, p. 384, § 34, § 294, post.

See P. L. 1912, p. 394, rule 56; S. C. R. 1913, rule 77 : post,

§ 350.

Repealed Section Cited in Laufman & Co. v. Manufacturing

Co., 54 L. 70; 23 A. 305; Van Dyke v. Oliphant, 13 N. J. L. J.

45 ; McMurtrie v. Doughten, 24 L. 52 ; Stehr v. Ollbermann, 49

L. 633; 10 A. 547; Leonard v. Levingard, 13 N. J. L. J. 148;

Keim v. Eble, 13 N. J. L. J. 239 ; McKnight v. Romaine, 14

N. J. L. J. 204: Camburn v. P. R. R.. 82 A. 307: 82 L. 236;

Coursen v. Snell, 73 L. 550 ; 64 A. 188.

Sufficiency of Affidavit of Merits.—An affidavit of

merits, stating that the defendant has a good and substantial

defense instead of "a just end legal" defense, is insufficient.

Woodruff v. McGarigle, 12 N". J. L. J. 384. A court has no au

thority to extend the time within which the affidavit of merits

may be filed. Id.

98. Time for Filing Further Pleadings.

P. L. 1903, p. 566; 3 C. S. 4081; Rev., sec 107;

R. S. 929, sec. 51; 1799, sec. 52.

Repealed by P. L. 1912, p. 284, § 34, § 294, post.

See P. L. 19*12, p. 394, rule 55; S. C. R. 1913, rale 76; post,

§ 349.

Repealed Section Cited in Estell v. Franklin, 29 L. 264.

2. When Filed out of Time.

99. Parties need not Plead to Pleadings Filed out of Time

Unless Ruled.

If a party shall file his pleading after the ex

piration of the time limited or granted, the adverse

party shall not be required to plead or reply there

to until ruled so to do, and no subsequent pleading

shall be required in a shorter time than twenty

davs from the time of the service of a rule to plead

or replv thereto. (P. L. 1903, p. 566; 3 C. S. 4081;

Rev., sees. 110, 111; R. S. 929, sees. 44, 45; 1820,

p. 80, sees. 3, 4; Rev., 1820, 691.)
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Validity of Pleadings Filed out of Time.—If pleadings

are filed after the time allowed by the practice act have expired

(although notice is given of the time of filing same) they may

be treated as nullities. Anonymous, 7 L. 39.

100. Waiver of Right to Take Advantage of Failure to Plead

in Time.

If a party would take advantage of the failure

of the adverse party to file any pleading within

the time limited or granted, he shall do so before

or at the term next after such failure, and if he

fail to do so, it shall be considered as a waiver of

his right and he shall not afterwards have such

judgment, unless he shall rule the partv to plead.

(P. L. 1903, p. 5i36; 3 0. S. 4082; Rev., sec. 113;

Rev. of 1874; Supreme Court Rule, 20.)

Plaintiff's Pight to Judgment by Default.—If the

plaintiff does not take judgment by default, before or during

the term next after t he defendant's failure to plead, he cannot

thereafter have such judgment, unless he first rule the defendant

to plead. Whitnev v. Bank, 40 L. 481; see Keim ti. Elble, 13

N. J. L. J. 239. Zeek v. Rockaway Polling Mill, 74 A. 442; 79

L. 123.

Cited.—Ricard r. New Providence Tp., 5 Fed. 433. Failure

to file declaration one year after return of summons amounts

to an abandonment of the action. Wolf v. Watson Co., 75 A.

436; 79 L. 284. See Bowden v. Gillespie Co., 75 L. 296; 68 A.

238. Defendant must take advantage of the plaintiff's" failure

to file his complaint within the time before or at the term next

after such failure: if he fail to do so, defendant cannot after

wards have judgment of non pros, unless he shall rule the plaint

iff to plead. Joseph Marrone Cont. Co. v. Monahan, 95 A. 98 1.

3. Affidavit with Plea or Demurrer.

101. Defendant to File Affidavit with Plea or Demurrer.

P. L. 1903, p. 566; 3 C. S. 4082; Rev., sec. 114;

1855, sec. 35; 1886, p. 33; 1894, p. 126.

- <i
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Repealed bv P. L. 1912, p. 381, g 34, § 294, post.

See P. I,. 1912, p. 394. rules 26, 56; S. C. R. 1913, rules 40,

77; post, §S 320, 350.

Repealed Section Cited in Robert r. Moore, 62 L. 618; 43

A. 582; Mattix ads. Steelman, 35 L. 467; McTague v. Railroad

Co.. 41 L. 62; Cooper v. Cape Mav Point. 67 L. 437; 51 A.

511 ; Lyons v. Allen, 76 L. 931; 69 A. 642.

4. Particulars of Demand.

102. Bill of Particulars Annexed to Declaration: Set-Off.

P.tL. 1903, p. 567; 3 C. S. 4082; Rev., sees. 236,

237; 1857, p. 296, sees. 3, 4.

Repealed bv P. L. 1912, p. 384, § 31. § 294. post.

See P. L. 1912, p. 379, etc., see. 12. rule 18; S. C. R. 1913,

rule 32, post, §§ 272, 312.

For citations on bill of particulars, see notes under see. 312,

post.

For citations on set-off, see notes under sec. 272, post.

See notes, sec. 102, 3 C. S. 4082.

103. Fees for Copies.

The attorney for each copy of the bill of partic

ulars or of a record or writing shall be allowed

eight cents per folio, and the clerk for copying the

same in the record, six cents per folio. (P. L.

1903, .}). 567; 3 C. S. 4083; lie v., sec. 238; 1857. p.

296, sec. 5.)

5. General Issue and Notice of Special Matter.

104. Specification of Defenses: Failure to Specify.

P. L. 1903, p. 567; 3 C. S. 4083; Rev., sees. 116,

117; Rev. of 1874; R. S. 951, sec. 2. Act to facili

tate pleadings. Passed 1799, sec. 2; Rev. 1820,

403; Pat. 347.

Repealed by 1'. L. 1912, p. 384, § 34, § 294, post.

See P. L. 1912, p. 388, etc., rules 19, 20, 32, 39, 40; post,

313, 314, 326, 333, 334.
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Repealed Section Cited in McGlade v. Insurance Co., 71 L.

40; 59 A. 628; Hann v. Lloyd, 50 L. 5; 11 A. 346; Little v.

Bolles, 12 L. 171; Tillou v. Britton, 9 L. 120; Turner v. Wells,

64 L. 269; 45 A. 641; Ackerman v. Shelp, 8 L. 125; Miller

v. Halsey, 14 L. 48 ; Stevenson v. Skank, 3 L. 434 ; Axel v.

Kraemer, 75 L. 688 ; 70 A. 367 ; Parisen v. Railroad Co., 65 L.

413; 47 A. 477; Roofing Co. v. Leather Co., 67 L. 566; 52

A. 389 ; Story v. Baird, 14 L. 262 ; Beale v. Berryman, 30 L.

216 ; Smith v. Compton, 67 L. 518 ; 52 A. 386 ; 58 L. R. A.

-180; Ruskin v. Armn, 81 A. 342; 82 L. 72.

6. Failure of Consideration and Recoupment.

105. Failure of Consideration as Defense.

P. L. 1903, p. 568; 3 C. S. 4084; Rev., sec. 129;

Rev. of 1874; 1871, p. 8; 1896, p. 185.

Repealed by P. L. 1912, p. 384, § 34, § 294.

See P. L. 1912. p. 379, sec. 13; post, § 273.

Repealed Section Cited in Winter v. Schoenfeld, 78 L. 92;

73 A. 42; Norton v. Sinkhorn, 63 E. 313; 50 A. 506, reversing

61 E. 508; 48 A. 822; Kinney v. Laundry Co.. 75 L. 497;

68 A. Ill; Price v. Reynolds, 39 L. 171; Hunter v. Reiley, 43

L. 480; Babbitt v. Moore, 51 L. 229; 17 A. 99; see Wakeman

r. Illingsworth, 40 L. 434; Trotter v. Heckscher, 40 E. 657;

I A. 83; Alpaugh v. Wood. 45 E. 157; 16 A. 676; Manufac

turing Co. v. Devlin, 127 Fed. 71: 62 C. C. A. 53; Bozarth v.

Dudley, 44 L. 304; Paul Gerli & Co. v. Mistletoe Silk Mills,

76 A. 335; 80 L. 128; United Globe Rubber Mfg. Co. v. Coward,

80 L. 286; 78 A. 203; Murphy v. Patten, 85 A. 56 : Mayer

Ice Co. v. Van Voorhis, 95 A. 735 ; Woodward v. Emmons, 61

L. 281; 39 A. 703; Water Co. v. Whiting Co., 64 L. 240; 45

A. 692; 49 L. R. A. 572; 81 Am. St. Rep. 467; Welch v.

Woodworking Co., 61 L. 57 : 38 A. 824.

7. In Special Cases.

106. Pleading in Libel or Slander Suits.

In an action founded on a libel or slander, the

plaintiff may aver that the words or matter com

plained of were used in a defamatory sense, speci

fying such defamatory sense, without any prefa
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tory averment to show how such words or matter

were used in that sense, and such averment shall

be put in issue by the denial of the alleged libel

or slander; and if the words or matter set forth

with or without the alleged meaning show cause

of action, the declaration shall be sufficient. (P.

L. 1903, p. 568; 3 C. S. 4085; Rev., sec. 124; 1855,

sec. 26.)

Construction and Operation in General.—By the pro

visions of this section an alteration in the rules of pleading in

civil actions for libel and slander was effected, by which the

necessity of the prefatory averments of extrinsic facts, showing

the defamatory sense attributable to the written or spoken words,

is dispensed with. In such pleadings, it is now sufficient to aver

t ha t the words were used in a specified defamatorv sense. State

v. Mott, 45 1.. 495.

Where a dechnation for slander states a cause of action, and by

innuendo therein alleges that the words set out in the declaration

were uttered in a defamatory sense concerning plaintiff, it is suf

ficient, under this section. Ely v. Ely, 56 A. 1.

A count, which charges t hat the defendant spoke or published

certain words concerning the plaintiff, and that he spoke them

meaning that the plaintiff was guilty of certain specified fraud

ulent conduct, is within this section. Separator Co. v. Supplv

Co., 75 L. 207; 67 A. 711.

Applicable to Slander of Title.—In actions for slander

of title this section is applicable, so that anv meaning deemed

advisable by the plaintiff, may be imputed to the words. Andrew

v. Deshler, 43 L. 16.

Essentials of Declaration.—A declaration is defective

which does not contain the statutory averment that the words

were spoken in a defamatorv sense. Miller r. Beebe, 2 N. J. L.

J. 50.

The plaintiff must so state his complaint, that supposing all

the allegations to be true, it will appear from the declaration that

he has been charged with a crime. Cole v. Grant, 18 L. 327, 330.

Separate Counts.—Under this provision, where the matter

sued on is actionable per se, and plaintiff by innuendo puts a con

struction on it different from what it would mean without the

innuendo, the declaration should be read as though it contained

two counts, one with the innuendo and the other without it.

Allen v. Oppenheimer, 166 F. 826.
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Admission by Demurrer.—A demurrer to a declaration is

unavailing to question the propriety of the imputed meaning for

the imputed meaning of the words is admitted bv the demurrer.

Ink Co. v. Pomery, 76 A. 326; 80 L. 224.

Pleader's Constri ction of Defamatory Sense..—A pleader

may aver that the words set forth were used in any defamatory

sense he mav see fit to attribute to them. Hand r. Winton, 38

L. 122; Curley v. Fenney, 62 L. 70: 40 A. 678.

A plaintiff, under this section, may set out the words com

plained of, and put on them, by innuendo or specified defama

tory sense, any construction that he may see fit, without show

ing, by colloquium or other explanatory matter, how the words

contained a defamatorv charge. Allen v. Oppenheimer. 166 Fed.

826.

Office of Innuendo.—In an action for slander an innuendo

cannot be used to enlarge or extend the meaning of the words

spoken; it can only explain them, by connecting them with the

inducement or colloquium previouslv averred. The slander must

appear substantially from the colloquium or inducement and

the words alleged, and, unless it can be collected from them,

it cannot be created by an allegation in the innuendo; ii must

appear by the natural meaning of the words in the conversation

and circumstances in which their use is alleged. Joralemon r.

Pomeroy, 22 L. 271.

Cited.—Freisinger r. Moore, 65 L. 286; 47 A. 432; Rams-

dell r. P. R. R., 75 A. 444 ; 79 L. 379 ; Watkins v. Cope, 86 A.

545 ; 84 L. 143.

107. Breaches Assigned in Action on Bond.

In an action upon a bond with a condition the

plaintiff shall state the condition and assign

breaches thereof in his declaration, and no evi

dence shall be given of anv breach not so assigned.

(P. L. 1903, p. 569; 3 C. S. 4086; Rev., sec. 125;

1855, sec. 28.)

Operation and Effect in General.—This section, it seems,

applies to official bonds, as that of a constable. Jersey City v.

('base, 30 L. 233, 234. In an action founded on an ordinary

money bond, in violation of the express direction of this section

neither its condition nor breach was assigned in the declaration.

Held, on demurrer, that a copy of the instrument sued on will

not be noticed unless it is made a part of the declaration by being

mentioned therein. Brown v. Warden, 44 L. 177.
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Several Breaches of Condition in one Assignment.—In

declaring on a bond with condition, it is not permissible to in

clude in one assignment several distinct breaches of such eon-

• dition. The remedy against such a defect is not by general de

murrer, but bv motion to strike out the assignment. Ordinarv v.

Barnes, 67 L. 80; 50 A. 903.

108. Pleading in Action by Township upon Collector's Bond.

In an action by the inhabitants of a township

in their corporate capacity upon the bond of a

township collector, there may be included all

claims of such township in its own right or in the

right of another person or corporation for public

moneys which have come to the hand of such col

lector for anv purpose whatever and with which

he is legally 'chargeable. (P. L. 1903, p. 569; 3

O. S. 4086; 1878, p. 193.)

109. Pleading Right by Virtue of Private Way.

A right by virtue of a private way may be

pleaded generally in the same manner as in plead

ing a public wav! (P. L. 1903, p. 569; 3 C. S. 4086;

Rev., sec. 128; 1855, sec. 30.)

Cited in Camden r. Grecnwald, ti5 L. 458; 47 A. 458.

8. Striking out Plea or Demurrer.

110. Defective Pleading Stricken out on Notice.

P. L. 1903, p. 569; 3 C. S. 4086; Rev., sec. 132:

1855, sec. 24; 1857, p. 296, sec. 1.

Repealed by l\ L. 1912, p. 384, § 34, § 294.

See Practice Act 1912, rule? 25, 27, 28; S. C. R. 1913, rules

39, 41, 42 ; post, §§ 319, 321, 322.

Repealed Section Cited in Cemetery Co. r. Railroad Co.. 74

L. 100; 65 A. 192: Dredging Co. v. Hess, 71 L. 327; 60 A.

362; Malberti v. Electric Co., 69 L. 55; 54 A. 251; Voorhees v.

Barr, 59 L. 123; 35 A 651 ; King v. Morris, 74 L. 810; 68 A.

162; Association v. Williams, 78 L. 720; 75 A. 927; Sautter r.
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Insurance Co., 73 L. 455; 63 A. 994; Brown v. Warden, 44 I*

177; Cooper v. Vanderreer, 47 L. 178; Association v. Warden.

55 h- 600; 27 A. 932; Mershon v. Castree, 57 L. 484; 31 A^

602 ; Leland o. Neilson, 3 N. J. L. J. 156 ; Hubbard v. Montross

Co.. 74 A. 254; 79 L. 208; State Mutual v. Williams, 75 A.

927 ; 78 L. 720; Blessing v. McLinden, 79 L. 317; 81 L. 379;

Davton v. Boettner, 81 A. 726; 82 L. 421; Karpenski v. South

River, 85 A. 639; 83 L. 149; lJlman r. Greenwood, 86 A. Ill :

84 L. 284; Karnuff v. Kelch, 69 L. 499; 35 A. 163: Vail /•.

Insurance Co., 67 L. 122; -VI A. 929; King v. Morris. 73 I..

279; 62 A. 1006.

111. Frivolous Pleas Stricken out.

P. L. 1903, p. 469; 3 C. S. 4087; Rev., sec. 133;

Rev. of 1874; 1882, p. 111.

Repealed by P. L. 1912, p. 384, § 34, § 294, post.

See Practice Act 1912, sees. 15, 16, rules 57-60; S. C. R.

1913, rules 80-83; post, §§ 275, 276, 351-354.

Repealed Section Cited in BaraclifE v. Griscom, 1 L. 165 :

Dunlap v. Kinney, Id., note ; Dickinson v. Brick, 3 L. 694. 696 ;

Coryell v. Croxall, 5 L. 764 : Allen v. Wheeler, 21 L. 93 ; Hogcn-

camp v. Ackerman, 24 L. 133; Hill v. Craig, 14 L. 577; North

Brunswick v. Booream, 7 L. 160; Coxe v. Higbee, 11 L. 395:

Richards v. Canal Co., 18 L. 250; Copperthwait !\ Dummer, 18

L. 258; Dewees v. Insurance Co., 34 L. 244, 251; Shuff r.

Stillwell, 11 L. 282, 284; Hawk v. Seagiaves. 34 L. 355. But

see State v. Covenhoven, 6 l.. 396, 403; Riggs v. Quick, 16 L.

160; Covkendall v. Robinson, 39 L. 98; Little v. Bolles, 12 L.

171 : State Bank v. Chetwood, 8 L. 1; Tillou v. Britton, 9 L.

120; Mershon v. Castree. 57 L. 484; 31 A. 602; Key v. Paul.

61 L. 133; 38 A. 823; King v. Morris, 74 L. 810; 68 A. 162;

State Mutual v. Williams. 75 A. 927; 78 L. 720; Blessing v.

McLinden, 79 L. 347; 81 L. 379; Hubbard r. Montross Co., 79

L. 208; 74 A. 254; Bradv v. Carteret Co., 90 A. 257; 82 E. 620.

9. Neglect of Attorney.

112. Failure of Attorney to File Pleadings: Opening Judg

ment.

If in any action judgment shall pass against

either party by reason of the failure of the at

torney of such party to file any proper pleading.
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the court or a judge shall on application within one

year after the entry of such judgment open said

judgment and permit a proper pleading to be filed

upon terms, if in the opinion of the court or judge

injury or wrong has resulted or may result from

such 'failure. (P. L. 1903, p. 569; 3 C. S. 4087;

1893, p. 290; 1895, p. 712.)

See section 5, ante, for malpractice, neglect or mismanagement

of attorney.

Judicial Discretion.—A motion made in the supreme court

to open one of its judgments regularly entered by default is

addressed to the discretion of the court, and its determination

thereon cannot be reviewed by writ of error. Smith v. Livesev,

67 L. 269 ; '51 A. 453.

When Default Judgment Properly Opened.—Where, from

neglect, fault, error or mistake, the attornev of a defendant has

failed to file a plea, and by reason thereof judgment by default

has been entered against him, and injury or wrong has resulted

to him therefrom, the judgment will be opened. Lenz v. Bowe,

66 L. 131 ; 48 A. 525.

This section does not apply to mechanic lien cases in District

Court. Levine v. Schwartz, '92 A. 274; 86 L. 476.

Cited.—Compton v. Calvert, 77 L. 358 ; 72 A. 29.

10. General Provisions.

113. Records Kept Together: Notice Taken of Pleadings

Filed.

The pleadings and papers filed in each action

shall be kept together in the office of the clerk of

the court; parties shall take notice of the filing

of all pleadings within the time limited without

service of a copy or notice of the filing. (P. L.

1903, p. 570; 3 C. S. 4088; Rev., sees. 109, 112;

R. S. 929, sees. 53, 76; 1799, sees. 56, 57.)

114. Express Color and Special Traverse not Necessary:

Issue Joined.

P. L. 1903, p. 570; 3 C. S. 4088; Rev., sees. 122,

127; 1855, sec. 29; 1857, p. 288, sec. 37.
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Repealed bv P. L. 1912, p. 384, g 34, § 294.

See Practice Act 1912, rule 22; S. C. R. 1913, rule 36; post,

5; 316.

Repealed Section Cited in Rix r. Railroad Co., 67 L. 503 ;

51 A. 924; McWilliams r. King, 32 L. 21.

115. Superfluous Counts: Consolidation of Actions.

The defendant at any time before issue joined

may move to strike out superfluous counts in the

declaration and may at any time move to consoli

date several actions which are capable of being

consolidated. (P. L. 1903, p. 570; 3 C. S. 4088;

Rev., sec. 121; R. S. 929, sec. 59; 1799, sec. 58.)

When Consolidation Proper.—The court will order a con

solidation of several actions of ejectment where there is the same

question and defense involved in all of them. Den v. Kemble.

9 L. 335. The court will not consolidate two actions brought

against the same person, by the same plaintiffs, upon promisory

notes drawn at different dates and payable at different times,

where it does not appear that the defense is the same in both.

Worley ads. Glcntworth, 10 L 241.

Two several writ of scire facias, to revive two several executions

bv the same plaintiff against the same defendant, cannot be con

solidated. Mickle r. Brewer. 8 L. 85.

Suits Between Same Parties on Several Derts.—Where

separate actions are brought by the same plaintiff against the

same defendant, on several certificates of indebtedness, for the

same consideration, maturing at the same time, or all due when

the writs are commenced, they will be consolidated in one suit.

Lee v. Kearny Tp.. 42 L. 5 13.

Several Suits for Continuous Iniury.—The appropriate

relief against successive suits by the same plaintiff for damages

arising from an injury which is continuous is by application

for the consolidation of action or for a stay of proceedings, and

not by bill in chancery, unless the right in controversy has once

been determined adverselv to the plaintiff. Railroad Co. v.

McFarlan, 31 E. 730.

Entry of Rule Without Authority.—The court will not

relieve a party from the consequences of a rule to consolidate,

although he denies that the rule was entered by his authoritv

he must seek redress, if any, from his attorney. Den. Ilendrick-

son v. Hendrickson, 15 L. 102.

Form of Rule.—See Den r. Kimble, 9 L. 335, 338.
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116. Right to Plead all Defenses: Cost to Follow Judgment

on that Issue.

Either party in any action may plead in answer

to any pleading of the adverse party as many sev

eral matters as he shall think necessary; provided,

the costs of any issue either in fact or law shall

follow the finding or judgment upon such issue,

whatever mav be the result of other issues. (P.

L. 1903, p. 570; 3 C. S. 4088; Rev., sees. 118, 120;

R. S. 951, sec. 1. Act to facilitate pleadings, passed

1799, sec. 1; Rev. 1820, 403; Pat. 347; 1857, p.

296, sec. 2; 1885, p. 25.)

Construction and Operation in General.—A defendant

cannot plead specially and give notice of the same subject-mat

ter, but the court will put him to his election, either to abide by

his plea or notice. Brocaw v. Marlatt, 8 L. 89 ; State Bank r.

Chetwood, 8 L. 1; Camp v. Allen, 12 L. 1. The pleader ought

to state that the additional pleas are filed "by leave of the court"

although such leave is never, in fact, asked. Copperthwait v.

Dummer, 18 L. 258, 2ti0; Parks v. McClellan, 44 L. 552. It

is not necessary to add "according to the form of the statute in

such case made and provided.'' Conover v. Tindall, 20 L. 5 1 -i ;

affirmed, 21 L. 651.

In point of fact, there is no issue joined without a similiter,

though the want of a similiter is amendable after verdict- Dick-

erson v. Stoll, 24 L. 550. The addition of "&c" after a tender

of issue, will not he taken to mean ''and the plaintiff"' or de

fendant "doth likewise." At most, its office in pleading is to

supply matter that ought to he expressed in the pleading of

which it is a part. Id.

Right to Plead Different Grounds.—In general, a defend

ant will be allowed to plead, in different pleas, as many sub

stantially different grounds of defense as may be thought nec

essary, although they appear to be contradictory and incon

sistent. The court, in allowing or disallowing such pleas, are

controlled entirely by the consideration whether such pleading

will hinder, delav or embarrass a fair trial. Parks *. McClellan.

44 L. 552.

Pleas in ABATEMENT.-AVith respect to strict pleas in abate

ment which are dilatory pleas, and tend to delay a trial on the

merits, the court will not grant leave to plead several pleas of

this class, or to plead such a plea with a plea in bar. Parks v.
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Mcl'lellan, 44 L. 552. A plea in abateinent cannot be joined

with a plea in bar to the same demand. Kerr v. Willetts, 48

L. 78 ; 2 A. 789.

Pleas in Trespass.—A defendant may, to a count in tres

pass, plead not guilty, and also a justification and the plea of a

justification is not evidence to justify a finding for the plaintiff

on the plea of not guilty. Shallcross v. Railroad Co., 75 L. 395;

67 A. 931.

In an action of trespass 'l. c. f., the defendants pleaded (1)

not guilty, and (2) lib. ten. with a justification ; the jury found

the defendants guilty under the first plea, and not guilty under

the second. Held, that the findings were inconsistent; that no

judgment could be rendered thereon, and a new trial was

awarded. Turner v. Bcatty, 24 L. 644.

Defense to Quo Warranto.—To an information in the na

ture of a quo warranto, the defendant can plead but one plea.

State v. Roe, 26 L. 215.

Effect of Failure to Find on Spectal Issue.—Where,

upon a general and special plea pleaded, and issue joined on both,

a verdict is found generally for the plaintiff, and the special

plea is such that, if it were true, a verdict ought not to be found

for the plaintiff, the omission to find upon the special plea is

matter of form only. Browning v. Skillman, 24 L. 352.

117. Dilatory Pleas.

P. L. 1903, p. 570; 3 0. S. 4089; Rev., sec. 115;

Rev. of 1874; Supreme Court Rule 19.

Repealed by P. L. 1912, p. 384, § 34, § 294, post.

See Practice Act 1912, rule 38; S. C. R. 1913, rule 56; post,

§ 332

Repealed Section Cited in Parks v. McClellan, 44 L. 552 ;

Mayhew v. Ford, 61 L. 532; 39 A. 914; Hixon v. Schooley, 26

L. 461, 462; Bank. v. Wallace, 9 L. 83; Lyons v. Allen, 76 L.

391; 69 A. 642 ; Wheatman r. Andrews, 89 A. 285; 85 L. 107.

118. Performance of Conditions Precedent may be Averred

Generally: Specific Pleading by Opposite Party.

Either party to an action may aver performance

of conditions precedent generally; and the op

posite party shall not deny such averment gen

erally< but shall specify in his pleading the con
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dition precedent, the performance of which he in

tends to contest. (P. L. 1903, p. 570; 3 C. S. 4089;

Rev., sec. 126; 1855, sec. 25.)

A general averment of performance by the plaintiff is suffi

cient. Vreeland v. Beekman, 36 L. 13. See, also, Bidgway v.

Forsyth, 7 L. 98; Rice v. Porter, 16 L. 440; Patten v. Heustis,

26 L. 293; Hecht v. Taubel, 55 L. 421; 26 A. 902.

Where a declaration avers generally performance of all the

conditions of a contract, defendant cannot set up in defense the

non-performance of any condition which he has not specified in

Ids plea. Ottawa Tribe, No. 15, v. Munter, 60 L. 459; 38 A.

696.

Actions of assumpsit are not excluded either from the privi

lege or the restriction of this section, which applies to all actions.

A plea of non-assumpsit will not sustain a defense of non-per

formance, where the declaration contains such an averment.

Dimick v. Insurance Co., 67 L. 367 ; 51 A. 692.

On the trial of an issue of fact, if performance of conditions

precedent be averred generallv in a pleading in the cause, non

performance of any such condition, though appearing in evidence,

will not be effectual per se to defeat the right asserted, unless

there be specified in the answering pleading an intention to con

test its performance. Dimick t•. Insurance Co., 67 L. 367 ; 51 A.

692.

Where the performance of a condition precedent is alleged in

the declaration, the defendant, instead of pleading the general

issue, may deny the alleged performance, and put himself on the

country; but, where the condition and its performance are not

alleged in the declaration, the defendant may set up non-compli

ance with the condition, and conclude with a verification. Dewees

r. Insurance Co., 34 L. 244.

The change in the forms of pleading prescribed by this section

docs not change the burden of proof. That remains with the

plaintiff to show performance as at common law. Forwarding

Co. v. Surety Co., 77 L. 749 : 73 A. 541.

Defense of Non-Payment.—Defense of non-payment of n

death assessment must he speciallv pleaded. Societv v. Mc

Donald, 59 L. 248 ; 35 A. 1061.

Sufficiency of Allegation.—The bill alleged that plaintiff

furnished materials to a contractor erecting two houses for de

fendant, and received from him an order on defendant for the

amount due, which defendant refused to accept. The material

conditions of the contract were set forth in the bill, which

alleged that said contractor "had wholly completed the erection
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and construction of said buildings, and in all ways kept, and per

formed the covenants and agreements contained in said contract,"

and had provided the certificate of the architect required, and

that by reason thereof such final payment became due and pay

able. Held, that the allegation of performance of the contract,

though in a bill in equity, was sufficient under such act, especially

as against a general demurrer, which does not reach matters of

mere form. Goldengay v. Smith, 52 A. 1116.

Allegation not sufficient under this section is not cured by

answer under section 104. McClade v. Insurance Co., 59 A. Ct'iH :

71 L. 40.

Where a pleader confines himself to a general averment of the

performance of conditions precedent, he is not required to par

ticularly recite the conditions themselves. The section has the

effect of imposing upon the opposite party, if he intends to con

test the performance of a condition precedent, the duty of setting

forth the condition, as well as the dutv of denying its perform

ance. Vail v. Insurance Co., 67 L. 422; 51 A. 929.

Suit on Insurance Policy.—Where a policy of insurance

requires that satisfactory proof of loss shall have been received

by the insurer a specified time before the loss shall become pay

able, a general averment, in the declaration in a suit for a loss

covered by such policy, of performance of conditions precedent,

will embrace such condition of time, as well as that of receipt.

Vail i\ Insurance Co., 67 L. 66; 50 A. 671.

Defense Available Under General Issue.—A defense of

forfeiture of a benefit certificate for non-payment of assessments

within the time required was not available under the general

issue. Van Alstyne v. Council No. 41. 68 L. 15; 54 A. 564.

Burden of Proof Under Plea.—In a suit on a benefit cer

tificate issued by an incorporated fraternal order, the plaintiff's

declaration averred generally performance of all conditions pre

cedent to recovery, and the defendant's pleading specified compli

ance with a law of the order, alleged to have been enacted after

the issuing of the certificate as a condition precedent, the per

formance of which it intended to contest. Held, that the burden

of proving the enactment of such a law was on the defendant.

Herman v. Supreme Lodge, 66 L. 77 ; 48 A. 1000.

Cited.—Dimick v. Insurance Co., 69 L. 384 ; 55 A. 291 ; 62

L. R. A. 774; Van Alstyne v. Council, 69 L. 672; 58 A. 818 :

affirming, 69 L. 15; 54 A. 564; Delaware River Co. v. Free

holders, 90 A. 1023; 86 L. 294; Mick v. Royal Assurance, 91 A.

102.
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119. Copy of Writing Annexed Cures Defects in Pleading'

Same.

P. L. 1903, p. 570; 3 C. S. 4090; Rev., sec. 123;

1857, p. 296, sec. 6.

Repealed by I'. L. 1912, p. 384, § 34, § 294. post.

See Practice Act 1912, rules 23, 31; S. C. R. 1913, rules 37,

45; post, §§ 317, 325.

Repealed Section Cited in Dick v. McPhcrson, 72 L. 332 ;

62 A. 383 ; Harper v. Commission, 73 L. 1; 62 A. 384; Shel-

mardine v. Lippincott, 69 L. 82; 54 A. 237; Harrison v. Vree-

land, 38 L. 366; Metzger v. System Co., 59 L. 340; 36 A. 661;

Tillou v. Hutchinson, 15 L. 178; Seebass v. Association, 82 Fed.

792; Loeb r. Karris. 50 L. 382; 13 A. 602; Hill v. Smaller. 25

L. 374.

Cited in Marshon v. Williams. 63 L. 398; 44 A. 211; John

ston v. Bowers, 69 L. 544 ; 55 A. 230 ; Lowry v. Tiw. 69 L. 94 ;

51 A. 521; Bridgeton v. Fidelity and Deposit Co., 96 A. 918.

120. Pleading Usury or Illegality.

In an action on contract made in another state

the defendant shall not set up as a defense usury

or illegality in the consideration under the pro

visions of any statute of such state, unless he plead

such statute specially and annex to such plea a

note of the time when the same was passed. (P.

L. 1903, p. 571; 3 C. S. 4090; Rev., sec. 130; Rev.

of 1874.)

In General.—The defense of usury arising under the law of

another state must, by force of this section, be speciallv pleaded.

Kirk v. Rickerson, 46 L. 13. In such plea, the contract alleged

to be usurious must be correctly stated, and if not proved as laid,

the defense will no! avail. Id.

121. Pleas Puis Darrein Continuance.

P. L. 1903, p. 571; 3 C. S. 4090; Rev., sec. 131;

Rev. of 1874.

Repealed.—P. L. 1912. p. 384, sec. 34. § 294. post.

See Practice Act 1912, rule 30; S. C. R. 1913, rule 44: post.

§ 324.

Cited in Price v. Sanderson, 18 L. 426.
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122. Set-Off Considered Cross-Action.

P. L. 1903, p. 571; 3 C. S. 4090; Rev., sec. 134;

Rev. of 1874.

Repealed.—P. L. 1912, p. 381, sec. 34, § 294, post.

See Practice Act 1912, sec. 12. rules 46, 47, 48, 49; S. C. R.

1913, rules 65-68; post, Jj§ 272, 340-343.

Repealed Section Cited in Norton r. Sinkhorn, 63 E. 313:

o0 A. 506; reversing. 61 E. 508: 18 A. 822; Emson v. Allen,

ii2 L. 491 ; 41 A. 703.

11. Amendment and Variance.

123. Amendment of Course before Answer, Etc.

Any pleading may be amended as of course with

out costs and without prejudice to the proceedings

already had, at any time before a pleading in an

swer thereto has been filed; and in such case a

copy of the amended pleading shall be served on

the adverse party within five days after filing the

same, who shall plead thereto in twenty davs after

such service. (P. L. 1903, p. 571; 3"C. S. 4091;

Rev., sec. 135; 1855, sec. 45.)

Right to add Plea Without Leave.—When the defendant's

plea has concluded to the country, and a transcript of the plead

ings with a similiter added, has heen sent to the circuit for trial,

it is too late for the defendant to add another plea without ap

plication to the court. Rix t•. Railroad Co.. i57 L. 503; 51 A.

924.

124. Amendment after Answer by Leave of Court: Time to

Plead to Amended Pleading.

If either party amend his pleading after the

pleading in answer thereto has been filed, the ad

verse party shall have twenty days to plead to the

amended pleading; but all such amendments shall

be made bv leave of the court or a judge and upon

terms. (P. L. 1903, p. 571; 3 C. S. 4091; Rev., sec.

108; R. S. 929, sec. 61 ; 1799, sec. 60.)
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At least twenty days shall be given from the time when a

party is ruled to plead. Vanderbilt v. Point Pleasant Tr. Co.,

79 A. 85.

125. Amendments to Avoid Variance, Etc.

If at the trial of an action there appears a var

iance between any pleading and the proof there

under which would not mislead the adverse party

to his prejudice, the court may order an immediate

amendment of the pleading to avoid such variance ;

if the variance be one that might mislead the ad

verse party, the court may order the pleading to

be amended upon terms. (P. L. 1903, p. 571; 3

C. S. 4091; Rev., sees. 136, 137; 1855, sees. 33, 34.)

Construction and Operation in General.—There can be

permitted no substantial variance between the case declared upon

and the case proven, but a recovery must be secundum allegata

et probata. When a declaration sets up a contract growing out

of commercial paper and entered into by defendant alone, proof

of a contract of a different nature entered into by the defendant

and others will not sustain the declaration unamended, for

thereby the defendant would be denied an opportunity to plead

the nonjoinder in abatement. Neither can the declaration be

amended on error to conform to the proofs, because thereby the

defendant would be bound by a verdict upon a matter which he

had not expected or intended to try. Jordan r. Reed, 77 L. 584 ;

71 A. 280.

If the variance between a particular and the evidence offered

under it is such as would naturally mislead the party, the evi

dence ought to be rejected ; otherwise the party objecting ought

to satisfy the court by affidavit that he has been misled by the

particular. Bunting ads. Allen, 18 L. 299; Stothoff v. Dunham,

19 L. 181.

Materiality of Variance.—A variance between the pleading

and proof is immaterial, unless the party is misled and prejudiced

by it. Hallock v. Insurance Co., 26 L. 268: Ashmore v. Evans,

11 E. 151.

Common pleas court on appeal from judgment in small cause

court may permit an amendment to the pleading by adding an

omitted partner as a party plaintiff. Harrison v. Dickerson, 93

A. 718.

Cited.—Stone Co. v. Mooney, 60 L. 323 ; 38 A. 835 ; Han-

rahan v. Insurance Co., 72 L. 504; 63 A. 280.



Pleading. 97

126. Amendment of Defects as to Form.

In order to prevent the failure of justice by

reason of mistakes and objections of form, the

court or a judge at all times may amend all defects

and errors in any proceeding in civil actions

whether there is anything in writing to amend by

or not, and whether the defect or error be that of

the party applying to amend or not, and all such

amendments may be made with or without costs

and upon terms; and all such amendments as may

be necessary for the purpose of determining in

the existing action the real question in contro

versy between the parties shall be so made. (P.

L. 1903, p. 572; 3 C. S. 4091; Rev., sec. 138; 1855,

sec. 45.)

Construction and Operation in General.—The effect of

the statutory provisions authorizing amendments is that every

error in form, no matter how radical, can be corrected at any

stage of the suit, in all civil causes, whenever such correction

becomes necessary to enable the parties to try the matters which

they contemplated lo try, or to sustain the decision resulting

from such trial. Price i!. Pailroad Co., 31 L. 229.

Where the plea of the pendency of a former action has onlv

annexed the affidavits of merits under section 101, ante, such

plea will be stricken out on motion; but, under this section,

the court or a judge thereof, may grant leave to amend by filing

a new plea with the affidavit of the truth thereof, as provided

by the statute, or by filing a new affidavit to the plea, and such

amended plea cannot be treated as a nullity, and interlocutory

judgment be entered thereon, with a rule for a writ of inquiry

for the assessment of damages, without the special leave of the

court or some judge thereof. Pobert v. Moore, 62 L. 618; 43

A. 582.

Where amendment will institute an entirely new and different

cause of action, it will not be made. Doran v. Thomsen, 74 A.

267; 79 L. 99.

Not Limited to Issues on Pecord.—The power to amend

pleadings extends to the introduction of matters which the parties

hoped and intended to try in the cause, and is not limited to

matters within the issue upon the record. Mayor v. Gear, 27

L. 265.

7
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Amending Simmons by Inserting Name.—The defendant

in this case was summoned before a justice's court by his proper

surname which was preceded by the initial letter of his Christian

name. On the return day no regular appearance was entered, but

his attorney at law appeared for him, and objected to the sum

mons, and moved to set it aside, because, as he stated, the first

or Christian name of the defendant was not inserted therein.

The justice denied the motion, and thereupon amended the sum

mons by inserting the proper Christian name of the defendant.

It was held on review that the justice had power to amend.

Abrahams v. Jacoby, 69 L. 178; 54 A. 5-25.

Right to add Special Count.—If an objection was tech

nically valid, the plaintiff would have been permitted to amend

his declaration by adding a special count upon the written agree

ment ; and what the court below might have done to prevent

the failure of justice this court will, under the statute, consider

as done, the case having been tried on both sides with special

reference to the agreement. Willis v. Fernald, 33 L. 206.

Surstitution of Parties Plaintiff.—After an action has

been commenced by the father as such, and declaration has been

tiled, to which a demurrer has been presented, an amendment to

the summons and declaration, substituting the personal repre

sentative of the deceased party as plaintiff in the action under

the death act, will not be allowed, because it would be the in

stitution of a new action between the different parties and rais

ing new questions, and would be vexatious, especially if it appear

that the statutory period in which the new action could have

been brought has expired. By such an amendment the defendant

would be deprived of a plea, which it could have if the action

was commenced in the name of the personal representative of

the deceased. Fitzhenry v. Traction Co., 63 L. 142 ; 42 A. 416.

Where a declaration was based on a statute of Pennsylvania

and sought to recover damages for the death of plaintiff's in

testate in that state, occasioned by defendant's negligence and

upon demurrer it was held bad because it disclosed that plaintiff

was the widow of deceased, and that by the law of Pennsylvania

the action could not be maintained by a personal representative

under such circumstances, this section did not require the court

to permit plaintiff to amend the petition, so that the action may

appear to have been brought bv her as widow. .Lower v. Segal,

60 L. 99 ; 36 A. 777.

The power to amend extends to the amending the record at

the trial, and, after a motion to non-suit by striking out the

name of the plaintiff wherever it occurs in the process and

pleadings, and inserting the name of another person as plaintiff.
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Farrier v. Schroeder, 40 L. 601; Quimby r. King, 43 L. 454;

irasbrouck r. Winkler, 48 L. 431 ; 6 A. 22.

Amendment of Plea in Suit on Life Policy.—In an action

on a life policy, defendant pleaded that the assured had warranted

that he had not within 15 years been under the care of any

physician, and that the statement warranted was false; the proof

was of a warranty that the last attendance by a physician was

15 years before. Held, that the plea is amendable. Hanrahan

r. Insurance Co., 72 L. 504 ; 63 A. 280.

Amendment Discretionary.—The granting or refusal of

amendment to pleadings is in the discretion of the trial court,

and is not assignable for error. Esberg v. Honeck, 76 L. 181;

68 A. 1090.

Amendments are now entirely in the sound discretion of the

court, and will he allowed whenever the advancement of justice

requires it. Each case must depend upon its own particular

circumstances. Ten Eyck v. Canal Co., 19 L. 5.

Power to Amend.—A judge at the circuit court cannot

order an amendment in the circuit record. Den, A'an Arsdalen

r. Hull, 9 L. 277. See Potts r. Clarke, 20 L. 36. The power

of amendment conferred by this section extends to the court of

errors, and in cases where no injury had been done to the party

complaining by or through error of mere form it is incumbent

on this court, in the interest of justice, to exercise the power.

Insurance Co. v. Day, 39 L. 89 ; Blackford v. Gaslight Co., 43

L. 438 ; Redstrake v. Insurance Co., 44 L. 294 ; Finegan v.

Moore, 46 L. 602: Association v. Warren, 55 L. 598; 27 A.

932; Vunk v. Railroad Co., 56 L. 399; 28 A. 593.

Time for Amendment.—A motion for amendment may be

heard at any time, and at almost any stage in the cause. Den,

Hoover v. Franklin, 5 L. 850 ; Reed v'. Barker, 30 L. 379 ; Haines,

J. The application ought to be made within a reasonable time.

Van Dyke v. Van Dyke, 19 L. 1. An amendment was allowed,

after an argument traversing the fact of an appearance having

been entered. Harrison v. Rowan, Pet. C. C. ; 489 Fed. Cas. No.

6. 140. After the testimony was closed. Joslin v. Car Spring

Co., 36 L. 146. After a non-suit. Den. Hoover r. Franklin, 5

L. 850. After a trial and verdict. Price v. Railroad Co., 31 L.

229. After plea filed, rule of reference, award of referees and

rule for judgment nisi, and reasons filed against the report.

Smith r. Minor, 1 L. 146. After argument of a general demurrer

to several pleas. Ten Eyck v. Canal Co., 19 L. 5; Hale r. Law

rence, 22 L. 72. After argument in the court of errors. Apgar

r. Hiler, 24 L. 808. After verdict and judgment in supreme

court and affirmance in the court of errors. Den v. Snow
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hill, 13 L. 23. After the cause has been removed to the court of

errors, judgment reversed, a new trial ordered and the record re

mitted. Rogers v. Phinney, 13 L. 1. Amendment refused after

a non-suit, where the motion to amend included a motion to set

aside the non-suit. Den, Van Arsdalen v. Hull, 9 L. 390.

It is too late to move for an amendment by the court below

two terms after the return of the writ, when the cause has been

set down for argument and the plaintiff in error has been in no

laches. Apgar !\ Hiler, 24 L. 808.

After the death of a party, the pleadings will not be amended

to meet the exigency of the case and bring it within the act.

Dickerson v. Stoll, 2-1 L. 550.

Amendment During Trial.—Where an amendment is al

lowed by the court, at the trial, on motion to set aside the ver

dict, both surprise and substantial merits should be shown.

JosI in v. Spring Co.. 36 L. 142.

When Amendment Effective.—The amendment will be

considered as made whenever the objection is taken. Den, Ins-

keep v. Lecony, 1 L. Ill; Coxe v. Field, 13 L. 216; Price v.

Railroad Co., 31 L. 229; Willis v. Fernald, 33 L. 207.

Amendment of Execution.—An amendment of an execu

tion will not be allowed to carry the date of its issue back four

terms, to a period when plaintiff was alive. Morgan v. Tavlor,

38 L. 317.

Determination as to Question in Controversy.—-It is

the question which the parties hoped and intended to try, not

the question at issue upon the record, which determines the

real question in controversy. Hoboken v. Gear, 27 L. 273 ;

followed. Miller v. Railroad" Co., 76 L. 282; 70 A. 175.

Amendment does not Preclude Objection.—The allow

ance of an amendment to a declaration does not preclude the

defendant from objection to its sufficiencv. Canal Co. v. Van

Vorst, 19 L. 9.

Amendment of Verdict.—Where the amendment is in the

form of the verdict only, and not in substance, it mav be made

bv the court in banc without the postea being amended by the

circuit judge. Phillips v. Kent, 23 L. 155. A court can put

in legal form a verdict if it bo not changed in substance. Hum

phreys v. Mayor, 48 L. 588 ; 7 A. 301.

Amendment of Bill of Exceptions.—The bill of excep

tions is correctible as all other procedures in a suit are correct-

ible. Even if such power of rectification were not inherent in

the general rules of judicial practice, it would be necessarily

held to have been introduced into our legal methods by the pro

visions of this section. Lefferts v. State, 49 L. 26 ; 6 A. 521.
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Amendment After Default Judgment.—After a judgment

bv default, the party applying to amend must give the other

party time to plead. Boudinot v. Lewis, 3 L. 512.

The judgment and execution, although stayed, were ordered

to stand as security for the plaintiff's claim. Halsey ads. Van

Wagcnen, 1i5 L. 351.

Defective Writ of Inquiry.—That a writ of inquiry was

executed after its return day is a nullity by the statute, but a

want of such writ is aided on error. Young v. Railroad Co., 38

L. 502

Right to Amend on Review.—Amendments in matters of

form that have not affected the fair trial and determination of

the real question in controversy may he allowed in the court of

review. Holt r. Trust Co., 76 L. ,585; 72 A. 301 ; 21 L. R. A.

(N. S.) 691.

Where the issue as made up on the pleadings and bill of par

ticulars has been fully tried and correctly settled, no amendment

having been applied for in the court below, the court of review

will not permit the plaintiff in error to amend the bill of par

ticulars in order to bring about a reversal of the judgment and

a new trial upon a different issue. Kent v. Metal Co., 69 L.

532 ; 55 A. 256.

Where a judgment has passed in favor of the defendant on a

plea of nul tiel record, the supreme court will not allow the

plaintiffs to so amend their declaration, as to make it conform

to the record produced. Gulick ii. Loder, 15 L. 41 6.

If a remittitur is filed in the supreme court on the last day

of their term, concurrent with that of the court of errors, in

which the judgment is given, without the knowledge of the at

torney of the defendant's in error, he will not be in laches in not

applving at that term for leave to amend. Ilale v. Lawrence, 22

L. 73.

If the real question in controversy between the parties to an

action appears to have been fully and fairly tried and correctly

settled, the court of errors will not reverse for an objection

which may be avoided by an amendment of the pleadings, hut

in such case will exercise the power of amendment. Ware r.

Insurance Co, 45 L. 177: Electric Co. r. Sweet. 57 L. 224: 30

A. 553: Milk Co. r. Bradenburgh, 10 L. 11; Wills r. Shinn.

42 I,. 138.

Review of Judgment on Demurrer.—When a judgment on

demurrer is reviewed in a court of error, the judgment given

should be the same as they decide ought to have been given by

the court below-—that is, a judgment in the cause for the plaint

iff or defendant; but the court of error, after reversing a
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judgment, may grant leave to amend, instead of ordering such

a judgment as ought to be given. Hale v. Lawrence, 22 L. 73.

Liability ion Costs.—The party applying to amend must

pay costs. Condit v. Neighbor, 12 L. 320; Den v. Seagrave, 16

L.~357; Den v. Ganoe, 16 L. 439; Hall v. Snowhill, 14 L. 9 ;

Mayor v. Davis, 18 L. 22; Condit v. Gregory, 21 L. 431;

Weart r. Hoagland, 22 L. 521; Lanning v. Shute, 5 L. 778;

Rogers v. Phinney, 13 L. 1; Wood v. Leslie, 35 L. 474. A

plaintiff will be allowed to amend his writ and declaration,

without the payment of costs, when the practice and law have

been unsettled. Williamson v. Updike, 14 L. 270; Homers ads.

Sloan, 18 L. 49. See Perrine r. Applegate, 14 E. 532. Where

both parties are wrong, each should pay his own costs. Cox v.

Bennett, 13 L. 172.

Where the defendant has pleaded nul tiel record, the plaintiff

been put to two demurrers and subjected to much delay by the

pleas overruled (a former amendment having been permitted),

the defendant will not be permitted to amend, except upon the

payment of costs, affidavit of a meritorious defense under the

plea or pleas sought to be amended, election to abide by the

amended pleas, a withdrawal of the plea of nul tiel record, and

a filing of the amended pleas during the present term. Moulin

v. Insurancc Co., 24 L. 252.

Cited.—Bocchino v. Cook, 67 L. 467; 51 A. 487; McCall

Co. v. Merritt, 66 L. 502 ; 49 A. 466 ; Stone Co. r. Moonev, 60

L. 323; 38 A. 835; W. J. & H. R. R. v. Am. Electrical WWks.

81 A. 989; 8? L. 391; Ridglev v. Walker. 82 A. 861; 82 L.

341; Harrison v. Dickerson, 93 A. 718.

12. Demurrers.

See Demurrers abolished, post, sec. 320.

Issue of law raised bv motion or in pleadings, post, sec.

320.

Preliminarv reference to try issue of law, etc., post, §§

356-360.'

127. Special Demurrers.

P. L. 1903, p. 572; 3 C. S. 4093; Rev., sec. 139;

1855, sec. 23.

Repealed.—P. L. 1912. p. 384, § 34, § 294, post.

See Practice Act 1912, p. 389, rule 26 ; S. C. R. 40. post, §

320.
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Repealed Section Cited in Crawford r. Railroad Co., 28 L.

480; Reed v. Wilson, 41 L. 29; Mehrhof v. Railroad Co., 51 Ii.

56; 16 A. 12; Karnuff v. Keleh, 69 L. 499; 55 A. 163; Mal-

berti v. Electric Co., 69 L. 55; 54 A. 251; Jurnick v. Optical

Co., 66 L. 380; 49 A. 681; Ordinarv v. Barries, 67 L. 80; 50

A. 903; Harper r. Commission, 73 L. 1; 62 A. 381; Sautter

r. Insurance Co., 73 L. 455; 63 A. 994.

128. Joinder in Demurrer.

P. L. 1903, p. 572; 3 C. S. 4094; Rev. of 1893.

Repealed by P. L. 1912, p. 384, § 31, § 294, post.

129. Issue of Law First Determined.

If there are several issues in law and in fact, the

issue in law shall be first determined before the

issue in fact shall be tried. (P. L. 1903, p. 572;

3C.S.4094; Rev., sec. 141; R. S. 929, sec. 62; 1799,

sec. 63.)

Cited.—Chambers r. Phila. Pickling Co., 79 A. 273; 81 L.

388.

130. Notice of Argument of Demurrer.

P. L. 1903, p. 572; 3 C. S. 4094; Rev., sees. 142,

143; R. S. 929, sec. 63; 1799, sec. 62; Rev. of 1874.

Repealed by P. L. 1912, p. 384, § 34, § 294.

Repealed Section Cited in Anonymous, 19 N. J. L. J. 1i1;

Barney r. Scottish Union, etc., Ins. Co., 87 A. 117; 84 L. 572.

131 Form of Demurrer.

P. L. 1903, p. 572; 3 C. S. 4094; see 1882, p. 124,

sec. 1; Rev. 1903.

Repealed.—P. L. 1912, p. 384, sec. 34; post. ^ec. 294.

Cited.—Trust Co. i\ Weidinger, 73 L. 433 ; 64 A. 179 ; Ed

wards v. Nat. Window Glass Ass'n, 68 A. 800 ; French v. Ann-

strong, 76 A. 366; 80 L. 152; Blain v. Trust Co.. 88 A. 379;

81 E. 38.
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132. Amendment of Pleadings, Demurrer to.

P. L. 1903, p. 573; 3 C. S. 4094; 1882, p. 124,

sec. 2.

Repealed.—P. L. 1912, p. 384, sec. 34; post, sec. 294.

X. JUDGMENT BY DEFAULT AND ASSESSMENT OF

DAMAGES.

See Default.

Judgment by, in dower,

waste, partition S. C. R. 1913, rules 180, 181.

In actions of ejectment, writ

of inquiry may issue S. 0. R. 1913. rule 189.

Assessment of damages Post, sees. 364—368.

Statement of account to be

made out Post, sec. 364.

On default judgment Post, sec. 367.

Damages, detoi mined as of

trial, etc Post, sec. 363.

To be made and signed by

justice or clerk Post, sec. 364.

Entries in book of accounts,

how proved Post, sec. 365.

Bills and notes, how proved. .Post, sec. 366.

Writ of inquiry mav issue

for ' ' Post, sees. 367, 368.

By jury from general panel,

when Post, sec. 367.

When postea required Post, sec. 368.

In continuing causes of ac

tion Post, sec. 371.

Of mesne profits in eject

ment S. C. R. 1913, rale 189.

Writ of inquiry may issue

for S. C. R. 1913, rule 189.

Summary judgment Post, sees. 351-355.

133. Default Judgment Entered in Term or Vacation as of

Course,

If either party shall fail to file any necessary

pleading within the time limited or granted, the

adverse party may enter as of course either in term
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time or vacation in the minutes such rale for judg

ment by default, either interlocutory or final, as he

would have been entitled to if such rule were ap

plied for in open court, expressing in such rule the

true date of the actual entry thereof; and such

rule when lawfully entered shall have the same

force and effect as if entered by order of the court,

and if unlawfullv entered shall be utterlv void.

(P. L. 1903, p. 573; 3 C. S. 4094; Rev., sees. 144.

148; 1851, p. 317, sec. 2; Supreme Court Rule  106,

November Term, 1871.)

Construction and Operation in General.—If judgment

by default for want of a pies be recorded and signed, it will

stand until reversed or set aside, and, although premature, will

preclude a plea in the action. If such a judgment be vacated

on the plaintiff's motion, as improvident, a new judgment can

not lawfully be entered until the defendant shall have been

ruled to plead, and shall have made default. Iloev r. Aspell &

Co., 62 L. 200 ; 40 A. 776.

134. Grant of Further Time to Plead on Filing Affidavits of

Merits.

• P. L. 1903, p. 573; 3 C. S. 4095; Rev., sec. 145;

1851, p. 317, sec. 3.

Repealed by P. L. 1912. p. 384, § 34. § 294, post.

Repealed Section Cited in Rogers r. Brundred, 16 L. 159;

Reattv r. lvins, 3 L. 628; Jersey Citv v. Chase, 30 L. 233;

White v. Hunt, 6 L. 330; Williamson v. Snook, 10 L. 65; Or

dinarv v. Barcalow, 36 L. 15: Lucke v. Kiernan, 68 L. 281; 53

A. 566.

135. Opening or Setting Aside Default Judgment : Terms.

If a judgment by default is entered for want of

a plea, the court or a judge on four days' notice,

upon proof that such judgment was improvidently

or fraudulently entered, or that the defendant has

a just and legal defense to the action, may order

that such judgment be set aside or opened to let the
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defendant in to plead; provided, if such judgment

shall have been regularly obtained and without

fraud, the order shall be that the defendant be

permitted to plead on such terms as may be equit

able, and the lien acquired by such judgment and

the execution thereon shall remain as security for

the satisfaction of any judgment the plaintiff may

recover in the action. (P. L. 1903, p. 574; 3 C. S.

4095; Rev., sec. 147; 1851, p. 317, sec. 5; 1853, p.

402, sec. 1.)

Construction and Operation" in General.—An affidavit of

the defendant showing that he had expected to compromise the

suit before the entry of the judgment is sufficient. Crane v.

Condit, 16 L. 349. So, when the defendant, after tiling a plea

and subpoenaing his witnesses, was prevented from attending

the trial by his confinement for contempt of another court.

Truax v. Roberts, t L. 288. So when by accident defendant was

prevented from retaining an attorney to defend. Abrams v.

Wood, 4 L. 30.

So where the grantor of a defendant in ejectment (who in

tended to defend) was prevented bv the illness and death of a

daughter. Den, Biker v. Ball, 3 L. 974.

A judgment by default cannot be set aside because the assess

ment of damages was wrong, Creamer v. Dikeman, 39 L. 195.

Nor on the ground of surprise, where no merits are shown.

Hendrickson ads. Herbert, 38 L. 296, 299.

Fraud or Surprise as Ground.—A judgment obtained by

fraud or surprise will be set aside. Binesse v. Barker, 13 L. 263 ;

Alderman v. Diament, 6 L. 197, 199, note.

Judgment Against Two on Confession by One.—A judg

ment may be opened, where rendered against two joint debtors,

on the confession of one; the other having had no opportunity

to plead an insolvent discharge. Mills r. Sleght, 5 L. 565.

Judgment for want of Affidavit of Merits.—A judgment

entered by default in an action on notes for want of an affidavit

of merits may be opened, where the evidence taken on such mo

tion, if uncontradicted and unexplained, establishes a good de

fense to the notes, though Act May 3, 1889, provides that a

plaintiff in an action on contract shall be entitled to judgment

on his complaint, unless defendant file an affidavit of merits

within ten davs from service of the declaration. Shawger v.

Granard, 64 L* 219; 45 A. 979.
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Pleading Lost in Mails.—Where a plea was prepared and

verified and duly mailed to the clerk of the supreme court, in

time for filing within the time limited by law, and was un

doubtedly lost in the mails, and the plaintiff entered a judgment

by default, and it appearing that defendants had a defense which

should be passed on by a jury, the judgment will be opened to

let defendants in to plead, the lien of the judgment to remain

as securitv for the satisfaction of anv judgment the plaintiff may

recover. Boyd v. Williams, 70 L. 185, 56 A. 135.

When Judgment may be Opened.—Judgment opened after

the lapse of a year, on affidavit of defendant that he believes the

indorsement of his name on the note, upon which judgment was

entered, to be a forgery; that his information inducing such

helief was obtained since the last term of court; and that he

has been refused an inspection of said indorsement by plaintiff's

attorney. Bell ads. Kelly, 17 L. 270. If founded on merits, a

motion to open a judgment may be made at any time while the

cause is within the power and under the control of the court,

provided the party embraces the first opportunity of presenting

his case; and provided the plaintiff's rights are not thereby

endangered. Id. After execution issues, the court will open a

judgment and let in a real defense. Den, Lee v. Evaul, 1 L. 201.

If a trial has not been lost, regular judgments by default are set

aside in all cases, on affidavit of defense. Id.

After judgment, execution and money paid over to the plaintiff

thereon, the court will hardly interfere to set aside the judgment.

Query, Could the defendant have any remedy for the return of

his money, if the court did not set aside the judgment in such

case ? Id.

Who Entitled to Remedy.—This court will not open a judg

ment at the instance of a plaintiff in attachment against the same

defendant. He is not a creditor in legal contemplation, but may

or may not turn out to be such. None but a judgment creditor,

or one whose claim is judicially established is entitled to the

aid of the court in opening a judgment or ordering an issue on

the fairness of it between the parties. Even a judgment creditor

must have tried all other legal means of obtaining satisfaction

of his judgment, and failing therein, before he can ask of the

court their aid in such a proceeding. Melville v. Brown, 16 L.

363.

Waiver of Objections.—This court will not set aside a judg

ment rendered at a former term, after solemn argument on a

legal objection which might have been raised against said judg

ment on the former argument, but was omitted by counsel. Fox

r. Lambson, 8 L. 368.
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If a defendant suffers a term to elapse after a judgment reg

ularly obtained against him, the court will not interfere sum

marily to set aside the judgment unless such delay is very sat

isfactorily accounted for. Cooper ads. Galbraith, 24 L. 219;

Miller ads. Alexander, 1 L. 100.

Necessity for Affidavit of Defense.—The court require?

an affidavit that there is a real defense, detailing the circum

stances, before it will open a regular judgment by default. Miller

ads. Alexander, 1 L. 100.

Lien of Judgment Retained.—The lien of the judgment is

retained. Richards v. Canal Co., 20 L. 36; Crane v. Condit. 16

L. 349 : Halscy v. Van Wagonen. 16 L. 350.

136. Damages Assessed on Judgment by Default.

If interlocutory judgment in an action on con

tract is entered by default, where the damages or

sum recoverable are a mere matter of calculation

or can readily be ascertained, the plaintiff may

have his damages assessed by the court, or if the

court is not actually in session, by a judge or the

clerk, unless a rule shall be entered for a writ of

inquiry or an order be made for assessment of

damages in open court. (P. L. 1903, p. 574; 3 O.

S. 4096; Rev., sees. 149, 150; R. S. 929, sec. 71;

1799, sec. 70; 1851, p. 317, sec. 4; 1871, p. 123.)

Assessment of Damages by Clerk of Court.—Where judg

ment by default is entered on a bail bond given in an action upon

contract for an uncertain sum, not a mere matter of calculation

or readily ascertained, a writ of inquiry must be issued to assess

damages. An assessment by the clerk of the court, for the amount

of the judge's order for bail, will be set aside. Simmons ads.

Kelly. 39 L. 438.

Action of Assumpsit.—Only applies to actions of assumpsit.

Peacock v. Haney, 37 L. 179. The court may assess the dam

ages in assumpsit, debt and covenant independently of the

statute. Id.

Sec sec. 363 to 368, post.
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137. Plaintiff may Enter Rule for Writ of Inquiry: Defend

ant must File Affidavit.

The plaintiff: may enter a rule for a writ of in

quiry in term time or vacation as of course; but

the defendant shall not enter such a rule in cases

where the plaintiff is entitled to have his damages

assessed by the court or a judge or the clerk, un

less he shall enter such rule before the expiration

of the time for pleading and shall at the time of

entering such rule file with the clerk an affidavit

that the amount claimed to be due to the plaintiff

in the bill of particulars or some part thereof is

not due from the defendant to the plaintiff, speci

fying what amount, if anything, is due, and that

the rule is not intended for the purpose of delay,

but only to have the amount due to the plaintiff

correctly ascertained; which affidavit shall be

made by the defendant or in his absence by his

attorney or agent; and in case such affidavit shall

specify any sum to be due to the plaintiff, the

plaintiff may forthwith enter final judgment there

for, which shall operate as a waiver of the residue

of his claim as set forth in his bill of particulars;

provided, the court or a judge may on application

by the defendant before final judgment is entered,

order that the damages be assessed in open court.

(P. L. 1903, p. 574; 3 C. S. 4096; Rev., sec. 151;

1858, p. 106.)

138. Notice of Writs of Inquiry.

The same notice shall be given of executing

writs of inquiry and of countermand as is re

quired for the trial of issues of fact; if the plaint

iff shall not execute the writ of inquiry according

to notice or countermand such notice in due time,

the defendant shall be entitled to costs. (P. L.
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1903, p. 575; 3 C. S. 4096; Rev., sees. 152, 153;

R. S. 929, sees. 72, 73; 1799, sees. 71, 72.)

See §§ 367, 368, post.

139. Final Judgment: Entry.

If the damages are assessed by a writ of inquiry,

no rule for final judgment shall be entered, except

by order of the court or a judge on notice to the

defendant; but if the damages are assessed by the

court or a judge or the clerk, a rule for final judg

ment may be entered upon filing such assessment

as of course, which judgment shall be signed and

take effect as of the dav when such rule is actually

entered. (P. L. 1903, p. 575; 3 C. S. 4097; Rev.,

sec. 154; Rev. of 1874.)

XI. DISCOVERY BEFORE TRIAL.

See Discovery of documents, etc., post, sec. 361.

Time within which to answer notice, etc., post, sec. 36"2.

1. Upon Interrogatories.

140. Written Interrogatories Served on Adverse Party:

Answers : Oath : Amendments.

After an action is at issue either party may

serve on the adverse party, whether such party be

a natural person or body corporate, written inter

rogatories upon any matter material to the issue,

and written answers to the same under oath shall

be served in ten days after service; the answers

shall be strictly responsive, and in case of a body

corporate shall be under the oath of such of the

officers, agents or employees of the corporation as

have personal knowledge of the facts or custody

of the books, records or papers a discovery of

which is sought; the court or a judge may for the
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purpose of compelling an answer attach for con

tempt, suppress the defense or stay or dismiss the

proceedings; the answer shall be evidence in the

action if offered by the party proposing the in

terrogatories, but not otherwise; provided, the

court or a judge may for good cause and on notice

to the adverse party order any of the interroga

tories to be stricken out or amended or new ones to

be added or grant further time for answering or

order or permit the answers to be amended. (P.

L. 1903, p. 575; 3 C. S. 4097; Rev., sec. 155; 1855,

sec. 5; 1880, p. 288; 1890, p. 210.)

Score of Interrogatories.—Interrogatories should relate to

the case of the party presenting them, and not he used for the

mere purpose of prying into the case of his adversarv. Wolters

r. Trust Co.. (\:i L.130; 46 A. 627.

Interrogatories presented to a corporate adversan should not

ordinarily extend beyond corporate transactions, transactions

which must have been conducted by some corporate agent on be

half of the corporation, and of which, therefore, the agent must

have original, not simply derivative, knowledge. Id.

Interrogatories should be directed to some matter material to

the issue. They should he of such character that, with respon

sive answers thereto, they will constitute relevant and competent

evidence for the party propounding them. Interrogatories in

tended merely to obtain the names of witnesses are improper.

They should not be made to perform the function of a demand

for particulars. Watkina v. Cope, 86 A. 545 ; 84 L. 1 13.

Effect of Failure to Answer.—Where interrogatories

served by a party are not answered within the time required by

law, the party serving them is not bound to receive the answer;

but if he receives the answer without objection after the time

has expired and permits the case to proceed to trial, he cannot

afterwards object on that ground. Voorhees v. Jones, 29 L. 271.

If a party fails to answer interrogatories served on him within

the time required by law, it does not prevent him from being a

witness in his own behalf. Id.

Effect of Ansaver as Evidence.—The introduction in evi

dence of an answer to an interrogatory under this section is not

conclusive on plaintiff as to the matters of fact covered by such

answer. Goodman v. Lehigh Vallev TC. R. Co., 81 A. 848; 82

L. 450.
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Admission of one of Several Answers.—Action of a trial

judge in permitting the answer to one of several interrogatories

to be offered and read in evidence without admitting the an

swers to the remaining interrogatories cannot be said to be er

roneous when there was no showing nor offer to show, either in

the trial court or in the reviewing court, that the remaining

answers were material to the issue, or that they tended to ex

plain, qualify or limit the answer admitted. C'etofonte v. Coke

Co., 78 L. 662; 75 A. 913; 27 L. R. A. (N. S.) 1058; Beakley

v. Freeholders, 80 A. 457; 81 L. 637.

Federal Practice.—This section is inapplicable to federal

courts sitting in New Jersey. Smith v. Mercantile Co., 151 Fed.

786.

Where interrogatories were served on defendant, to be used

in a federal court, defendant was not required to wait until the

answers were offered in evidence before objecting thereto, but

was entitled to raise the question of their regularity by a motion

to strike. Smith v. Mercantile Co., 151 Fed. 786.

Cited.—Cunningham v. Association, 72 L. 175; 60 A. 307;

Campbell v. Hough, 73 E. 601 ; 68 A. 759 ; Wallace, Muller &

Co. v. Leber, 69 L. 312; 55 A. 475.

2. Admission or Execution of Papers.

See Admission of facts, post, sec. 278.

141. Demand to Admit Execution of Writings : Costs

P. L. 1903, p. 576; 3 C. S. 4097; Rev., sec. 156;

1855, sec. 38.

Repealed by P. L. 1912, p. 384, § 34, § 294, post.

See Practice Act 1912, p. 380, sec. 18; post, § 278; S. C. R.

1913, rule 98; post, § 362.

3. Inspection of Books, Etc.

See Production of books, post, sec. 361.

Time within which to answer notice to produce, post, sec.

362.

142. Inspection, Etc., of Books, Etc., on Terms: Contempt.

The court in which an action is pending or a

judge may on four days' notice and upon terms
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order either party to give to the other within a

specified time an inspection and copy or permis

sion to take a copy of any books, papers or doc

uments in his possession or under his control, con

taining evidence relating to the merits of the ac

tion or the defense thereto, and if compliance with

the order be refused, such books, papers or doc

uments shall not be given in evidence in such ac

tion, and the court may punish the party so re

fusing as for contempt. (P. L. 1903, p. 576; 3 C.

S. 4098; Rev., sec. 157; 1855, p. 688, sec. 6.)

Federal Practice.—Although the practice which prevails in

the highest courts of the state obtains in the federal courts, yet,

where congress has legislated upon a matter of practice, such

legislation becomes the sole and supreme guide, to the exclusion

of the state code. Where, therefore, a party moved for examina

tion of books and papers, before trial, both under this section

and section 724, Rev. St. (IT. S. Comp. St. 1901, p. 583), held,

that the latter section alone controlled the practice as to dis

covery of books and papers in the federal courts. United States

v. Lead Co., 75 F. 94.

Not Applicable in Equity.—This section does not apply to

a court of equity. Lawless v. Fleming, 56 E. 815; 40 A. 638.

Construction and Operation in General.—Defendant

pleaded payments, alleging "For which he has vouchers readv to

be produced and proved/' whereupon complainant, ignorant of

the existence of such vouchers, procured an order requiring de

fendant to produce "the receipts, vouchers and other evidence in

writing of the payment"' of the sums as set forth in the answer.

Defendant produced a consolidated receipt, purporting to be

for four separate payments, covered by separate receipts, but did

not produce a certain separate receipt that he then had. Held,

that he could not afterwards use the separate receipt as evidence,

in view of the provision of this act that a paper shall not be

given in evidence where a party has refused to comply with the

order to produce it. Flemming v. Lawless, 56 E. 138; 38 A.

864.

Cited.—Vail v. Insurance Co., 67 L. 422; 51 A. 929; Wolters

v. Trust Co., 65 L. 130; 46 A. 627.

8
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143. Application for Inspection of Books, Etc.: Counter-

Affidavits: Examination of Witnesses.

Every such application shall be in writing and

shall state the grounds upon which it is made, ver

ified by the oath of the party or his attorney or

agent; the affidavit of the adverse party or his at

torney or agent may be read in opposition to such

application without notice of the taking of such

affidavit or either party or any other witness may

on such application be examined in relation there

to. (P. L. 1903, p. 576; 3 C. S. 4098; Rev., sec. 158;

1855, p. 688, sec. 7.)

Construction and Operation in General.—At common

law, and independent of recent statutes, courts of law had the

power to order inspection of papers which, by the pleadings or

by being used in evidence, came within the control of the court.

Hilyard r. Harrison, 3? L. 170. See Bell ads. Kelly. 17 L. 270.

But the court, in exercising this control over papers, will merely

grant inspection and examination by the party and his witnesses,

either in open court or before an officer of the court, or in the

presence of the party producing them, or his attorney, and will

not take them from the latter and deliver them into the posses

sion of the other side. Id.

Kequisites of Application.—On an application for an order

granting permission to take a copy of books, papers or documents

in possession of the opposite party, the petition should state

that the book, paper or document, of which discovery is sought,

contains evidence relating to the merits of the action or pro

ceeding, or of the defense, and should also state some facts or

circumstances from which the court can judge of the materiality

of the evidence and the propriety of ordering a discovery. Con-

dit r. Wood, 25 L. .'319; Anonymous, .'i L. 513.

Right to Costs.—Costs will be allowed the applicant, pro

vided he had, before making such application, requested copies of

the documents and was refused. Condit v. Wood, 25 L. 319;

Anonymous, 3 L. 513.
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4. Examination of Adverse Party before Trial.

144. Party to Action Examined as Witness by Adverse

Party: Notice: Subpoena.

Any party to an action may be examined as a

witness at the instance of the adverse party or of

any one of several adverse parties after issue

joined and before trial. Such examination may be

before any master in Chancery, Supreme Court

commissioner or examiner without any order en

tered for the purpose, on two days' notice to the

party to be examined. And the officers of any

corporation may be examined as aforesaid in any

action to which such corporation shall be a party.

The service of a subpoena, with the fees pre

scribed by law, shall be sufficient summons and

notice to the party named therein to attend before

the officer therein named, and such examination

may be enforced in the same manner as answer to

interrogatories.

Subpoenas for the purpose aforesaid may be

issued in the same manner and with like effect as

if issued for the procuring of the attendance of

witnesses at trial. (P. L. 1903, p. 577; 3 C. S. 4098,

as amended by P. L. 1914, p. 151; Rev., sees. 159,

161, 164; 1869, p. 1229, sees. 1, 3, 6.)

Examination of Officers of Corporation.—Where a cor

poration is a party to the record, neither the president, secretary,

the individual directors nor stockholders are parties to the action,

and cannot he examined after issue joined and hefore the trial

of said action, under section 159 of the practice act. Apperson

r. Insurance Co., 38 L. 272 ; Bank r. Dodge, 42 L. 322.

Cited.—Campbell v. Hough, 73 E. 601; 68 A. 759.

145. Attendance of Resident and Non-Resident Witnesses.

No party who shall reside in this state shall be

compelled to attend and testify in any other county

than that where he resides, but any party residing
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out of this state may be compelled to attend and

testify in any county named in the order or in the

state or country where he reside; a non-resident

party may be served out of this state with personal

notice to attend such examination. (P. L. 1903,

p. 577; 3 C. S. 4091; Rev., sec. 160; 1869, p. 1229,

sec, 2.)

146. Testimony taken at Examination Reduced to Writing,

Etc. : Compelling Party to Answer.

The examination and cross-examination shall be

reduced to writing and shall be signed by the party

so examined and certified by the court, judge or

officer, and filed with the clerk of the county where

the cause is to be tried, and said examination may

be used by either party at the trial; where the

examination is made before the court or a judge,

such court or judge may authorize the same to be

reduced to writing by the clerk of any circuit court

or by any attorney or counsellor; any question

may be objected to and the answer taken subject

to the objection; if the party refuse to answer, the

court or a judge shall compel the party to answer,

if the party examining is legally entitled to have

an answer; the examination thus taken shall not

be conclusive, but may be rebutted at the trial.

(P. L. 1903, p. 577; 3 C. S. 4099; Pev., sees. 162.

163; 1869, p. 1229, sees. 4, 5.)

Cited.—Campbell v. Hough, 73 E. 601; 68 A. 758.

147. Fees of Party Examined and Examiner.

The party examined shall receive the same fee

as if subpoenaed and attending as a witness on

the trial of an action, and the commissioner or

examiner taking the testimony shall receive the

same fees for his services as are allowed by law

to a master in chancery for taking testimony in a
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cause. ( P. L. 1903, p. 578; 3 C. S. 4099; Rev., sec,

165; 1869, p. 1229, sec. 7.)

148. Fees Paid by Party Examining and Taxed as Costs,

Etc.

The party examining shall in the first instance

pay the witness fees and all the costs and expenses

of the examination, unless the court or a judge

otherwise order, and shall tax therefor in his bill

of costs only such sum as the court or a judge shall

certifv to be reasonable and proper. (P. L. 1903,

p. 578; 3 C. S. 4099; Rev., sec. 166; 1869, p. 1229,

sec. 8.)

XII. TRIAL.

See opening case by defendant.—P. A. 1912, p. 397, rule 69 :

S. C. R. 1913, rule 109, § 369.

Submitting questions to jurv.—P. A. 1912, p. 397, rule 70;

S. C. R. 1913, rule 110, § 370."

Bv the court.— 1'. A. 1912, p. 398, rule 74: S. C. R. 1913, rule

113, § 391.

Order of calling on.—S. C. R. 1913, rule 102. § 375.

Reference to referee for trial.—S. C. R. 1913, rule 101, § 374.

If not brought on, dismissal or judgment for opposite pnrtv.

—S. C. R. 1913, rule 102, § 375.

If not moved, judgment of non-suit mav be ordered.—S. C. R.

1913, rule 103, § 376.

Clerk to make list of causes noticed.—S. C. R. 1913, rule 10"i,

§ 377.

Time given counsel on jurv trials.—S. C. R. 1913, rules 106,

1 57, § 378.

New trial as to part.—P. A. 1912, p. 397, ride 72; S. C. R.

1913, rules 131, 147, §§ 380, 382.

New trial as to damages.—P. A. 1912, p. 397. rule 73; 8. C.

R. 1913, rules 132, 147, 381, 382.

Reserving question of law.—P. A. 1912, p. 380, sec. 19, § 279.

Submitting to jurv alternative propositions.—P. A. 1912. p.

380, sec. 19, § 279.

Separate trial mav be ordered.—P. A. 1912, p. 379, sec. 12,

§ 272 ; S. t'. R. 1913, rule 108, § 306.
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1. When Action to be Tried: Notice of Trial.

149. Notice of Trial for First Day of Term, Etc.: Action

Nonprossed for Failure to Notice.

The plaintiff shall notice his action for trial at

the first day of every term after issue joined; pro

vided, if issue be joined less than twenty days be

fore the next succeeding term, the notice shall be

given for one of the first twenty days of the term;

either party may notice an action for trial at a day

in the term wherein issue is joined; if the plaintiff

fail to give the required notice of trial or to move

the action according to notice of trial given by

either partv, the court or a judge mav order that

he be nonprossed. (P. L. 1903, p. 578 ; "3 C. S. 4099 ;

Rev., sees. 167, 168, 169; R. S. 929, sec. 65; 1799.

sec. 64; 1865, p. 232, sec. 2; 1885, p. 22.)

Applies to Replevin.—This section applies to action of re

plevin. Ames v. Broderick, 18 L. 297, distinguished; Stein r.

Goodenough, 73 L. 812; 61 A. 961.

Waiver of Objection.—Advantage must be taken of an ad

versary's first failure. Bacon r. Den, Shepherd, 8 L. 84.

Right to NoN-Srit.-—A non-suit against the plaintiff, di

rected at circuit, for failure to bring on his case for trial, pur

suant to his own notice, was proper, although the plaintiff had

not filed his replication. Stein v. Goodenough, 73 L. 812; 64

A. 961.

Necessity of Notice.—The plaintiff who fails to bring his

cause to trial at any circuit court after it is at issue is liable to

a judgment against him, as in case of a non-suit ; but, unless

the motion for such judgment is made at the term next after

the first failure, there must be two days' notice of the intention

to make it. Shaw ack. Railroad Co., 32 L. 293 ; see Lawrence v.

Hale, 33 L. 43.

Effect of Commission to take Depositions.—A commis

sion to take depositions is not a suspension of a cause, so as to

prevent a notice of trial thereof, before the return of the com

mission, or without leave of the court. Stokes r. Garr. 17 L. 451.
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150. Notice of Trial by Defendant: Notice in Case of Set-

Off, Etc.

The defendant may give to the plaintiff the same

notice of trial as the plaintiff is required to give to

the defendant; if the defendant has filed a set-off

or notice of recoupment, he may move the action

and proceed to trial according to notice given bv

either partv." (P. L. 1903, p. 578; 3 C. S. 41(Hl;

Rev., sec. 170; R. S. 929, sec. 69; 1799, sec. 68.)

Trial by Proviso.—Under Rev. March 27, 1874, sec. 170,

superseded by this act, it was held that, where defendant files a

set-off, he may have a trial by proviso, in the event of the plaint

iff's laches. Estell a//.?. Franklin, 29 L. 264; see Anonymous,

Pet. C. C., 1 Fed. Cas. No. 468. The plaintiff may move to change

the venue after the defendant has obtained a rule for a trial by

proviso. Den, Lee v. Evaul, 1 L. 283.

151. Service of Notice of Trial: Time: Short Notice.

Notice of trial shall be given to the attorney of

the defendant or to the defendant if he appear in

person, or to the sheriff or keeper of the jail if the

defendant is in custody, at least fifteen days before

such intended trial; the sheriff or jailer shall de

liver without delay the said notice to the defend

ant therein named, and in default thereof, he shall

be liable to the defendant for all damages oc

casioned thereby; short notice of trial, when di

rected by the court, shall be given five davs before

the trial. (P. L. 1903, p. 578; 3 C. S. 4100; Rev.,

sees. 171, 174; R. S. 929, sees. 66, 68; 1799, sees.

65, 67.)

Si fficiency of Notice.—After a lapse of several years, no

tice of trial was given by the plaintiff's counsel in the name of

the attornev on record to the attorney for the defendant ; the

latter having become, and then being clerk of the county. After

objection made at the trial, held, no cause for a new trial, it not

appearing that the defendant had been misled or surprised by

such notice. Martins v. Johnston, 21 L. "i.'i9 ; see Anonymous.

16 L. 396.
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Service of Notice.—Proof of service of notice of trial may

be made either at the circuit or at bar. Boqua v. Ware, 6 L. 151 ;

see McCourry v. Suydam, 10 L. 245. Service on the plaintiff in

replevin and at the office of his attorney, who was beyond the

seas, held good. Harwood ad*. Smethurst, 30 L. 230.

152. Time for Countermand of Notice of Trial: Costs on

Failure to Countermand.

Every countermand of notice of trial shall be

given at least seven days before such intended

trial, and on failure thereof, costs shall be awarded

in like manner as if notice had not been counter

manded. (P. L. 1903, p. 579; 3 C. S. 4100; Rev.,

sec. 173; R. S. 929, sec. 67; 1799, sec. 66.)

153. Notice of Trial Filed with Clerk : Arrangement of List :

Endorsement on Notice, Date of Issuing Summons:

no Endorsement, Listed According to Date of Filing.

All notices of trial given for the first day of the

term shall be filed with the clerk at least ten days

before the opening day of the term, who shall

furnish the court on the first day of every term

with a list of the actions to be tried; it shall be the

duty of attorneys, before filing said notices of trial

in cases or actions which were instituted before

the fourth day of July, one thousand nine hundred

and twelve, to endorse on said notices of trial the

return day of the summons issued in the action and

in all actions which were instituted on and after

the said fourth day of July, one thousand nine

hundred and twelve, or which may hereafter be

instituted, to endorse thereon the date of the issu

ing of the summons in said action; and the clerk

of the court shall list and arrange said cases or

actions on said list according to the priority of the

dates shown by said endorsement; provided, how

ever, that whenever notices of trial shall be filed

with the clerk without said endorsement the clerk
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shall list and arrange same, after listing the cases

and actions noticed with said endorsement accord

ing to the date of filing notice of trial thereof with

him. (P. L. 1903, p. 579, as amended by P. L. 1908,

p. 145; 3 C. S. 4100, as amended bv P. L. 1913, p.

642; Rev., sec. 175; R. S. 929, sec. 70; 1799, sec.

69.)

In General.—This regulation is for the convenience of the

clerk alone. Kennedy v. Kennedy, 16 L. 51.

2. Proceedings at the Trial.

See cross- references under XII.

See P. A. 1912, p. 381, sees. 22, 25; post, rules 74, 75. p. 398;

S. C. R. 1913, rules 113, 114, post, §§ 282, 285, 391, 392.

154. Trial of Issue by Court.

P. L. 1903, p. 579; 3 C. S. 4100; Rev., sec. 176;

1855, sec. 80.

Repealed by P. L. 1912, p. 384, § 34, § 294, post.

Repealed Section Cited in Bridge Co. v. Geisse, 38 L. 39.

580; Elizabeth v. Hill, 39 L. 555; Blackford v. Gaslight Co.,

43 L. 440 ; Railway Co. r. Kelly, 57 L. 675 ; 32 A. 223 ; Person

r. Herring, 63 L. 599; 44 A. 753; Mills v. Mott, 59 L. 15; 34

A. 947; Brewster v. Banta, 66 L. 367; 49 A. 718; Webster v.

Freeholders, 86 L. 256; 90 A. 1110.

155. Reference of Accounts : Report of Referee : Exceptions

to Report : Reservation of Trial by Jury.

All actions in which matters of account are in

controversy may by rule be referred to some com

petent person or persons, to state and report an

account between the parties and the amount that

may be due from either party to the other, which

report signed by the referee or a majority of the

referees, when confirmed by the court, shall be final

and conclusive between the parties and judgment

may be entered thereon and execution issued in
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the manner provided by law; but either party may

at the time of ordering such reference enter in the

minutes his reservation of a right to trial by jury,

and at the same term in which the report is filed

may demand a trial by jury, in which case the ac

tion shall be tried by jury, the costs of the refer

ence to abide the result; on such trial the report

of the referee or referees shall be prima facie evi

dence of all the facts therein found and reported;

the party demanding a trial by jury shall file his

exceptions to the report in twenty days after no

tice that the same is filed, and no other exceptions

shall be considered on the trial; if no such reserva

tion has been entered or if the party fails so to de

mand a trial by jury or to file exceptions, the re

port may be confirmed on motion of either partv

on ten davs' notice. (P. L. 1903, p. 579; 3 C. S.

4101; Rev., sees. 177, 178, 181; 1855, sec. 81; Rev.

of 1874; Supreme Court Rule 46.)

Construction and Opeuation in General.—Where there i>

a statutory provision for reference to one referee, the action can

not be referred to three referees, by consent of the parties. Pauli-

son ads. Halsey, 37 L. 205 ; Id., 38 L. 488. The language of this

section is comprehensive, giving power to refer "all actions in

which matters of account are in controversy." Gospill v. Hcrvev.

34 L. 435. It is the character of the plaintiff's claim, and not the

issue made upon it, that is to determine whether the case is within

the act. If the linding of such issue in favor of the plaintiff

will involve the necessity of settling matters of account, a ref

erence is proper. Id.

Suits Subject to Reference.—A suit to recover of a hank

moneys paid by it on a forged indorsement of bills, checks, etc..

where the only question is as to the forged indorsements, cannot

be referred under this section. Saw Co. v. Bank, 58 L. 438;

34 A. 1.

To hold that the section authorized such a reference would

make it violative of Const., art. 1, sec. 7. Id.

An action for breach of warranty, in which unliquidated dam

ages are sought to be recovered, is not a cause in which matters

of account are in controversy, and cannot be referred by the

court ex mero motu. Tunison r. Snover, 56 L. 41 ; 28 A. 311).
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Xo Right to Refer Issue of Forgery.—Where the sole ques

tion is with respect to certain forgeries, there cannot be a com

pulsorv reference ordered by the court by virtue of the statute

authorizing such references when the controversy relates to ac

counts. Such an issue is not within the terms of the act giving

to them their legal signification. Nor could the legislature au

thorize such a course, as it would impair the right of trial by

jury. Bank v. Saw Co., 34 A. 1.

Mechanic's Lien Suit Properly Referred.—-A suit to en

force a mechanic's lien claim mav be referred. Ceiling Co. r.

Kiernan, 73 L. 763; 65 A. 444 ; Taylor r. Thornton, 81 L. 7;

79 A. 330.

Reference of Distinct Actions.—Where a reference is in

tended to be made of distinct actions which arc pending, there

must he separate rules of reference, and sepaiate reports; or

they must be first united, and then referred ; or in one of them

a rule of reference must be entered, with a submission of all

matters in dispute between the parties. Craig v. Craig, 9 L. 198.

Withdrawal of Cause after Reference.—A court of equity,

after reference, dissent, report, exceptions, and demand for trial

by jury, can withdraw the cause from the law court for deter

mination in a court of equity, provided that the issues arising out

of the exceptions are so numerous and so distinct and the evi

dence to sustain them so variant, technical and voluminous, that

a jury is incompetent intelligently to deal with them and come

to a just conclusion. Cranford v. Watters, 61 E. 28 1 ; 18 A. 316.

Effect of Death of one of Several Plaintiffs.—The

death of one of several plaintiffs in a cause referred by rule of

court to referees, is not a revocation of the authority of the

referees. A suggestion of such death may he entered upon- the

record. Freeborn v. Denman, 8 L.

Variance Between Rile and Copy Presented to- Ref

erees.—A variance between the original rule of reference and

the copy presented to the referees, the former submitting "all

matters in difference in the said cause," and the hitter submitting

"all matter in difference between the parties in said cause'' will

not vitiate the report, if it appear that the referees really went

into an examination only of the matters in difference in the

cause. Wescott r. Somers, 9 L. 99.

Discharge of Rule.—A rule of reference once entered can

not he discharged on motion of one party, without due notice

to the other. Seamans v. Pharo, 4 L. 123. The refusal of one

of the referees to act, duly substantiated, would he good ground

to discharge the rule. Id.
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Nature of Award.—Where a supreme court issue is referred

by consent at the circuit, with no statement in the rule of ref

erence that the award is to have the effect of an arbitration, the

award is treated as a verdict. Machine Co. v. Sinclair, 76 L. 99 :

68 A. 890.

Application to set aside Award.—Either party may apply

to this court to set aside the award and grant a new trial with

out first applying to the judge or justice of the court which

ordered the reference. Machine Co. v. Sinclair, 76 L. 99; 6.8

A. 890.

Sufficiency of Exceptions to Report.—A referee reported

generally that he found for the plaintiff and against the defendant

on all the issues. The statement of account in his report was

a mere copy of the plaintiff's bill of particulars, which was a

claim for a single specified sum as the contract price of certain

work. To this report the defendant excepted, because it was con

trary to law and to the evidence. The plaintiff brought on the

trial before a jury and rested after offering the referee's re

port in evidence. The trial judge refused to allow defendant

to produce witnesses, upon the ground that no matter of fact

was raised by the exceptions which could be laid before the jury.

Held that, while the exception was very general, it was a sufficient

exception to a report in the general terms used in this case.

Ceiling Co. v. Kiernan, 73 L. 763; 65 A. 444.

Weight of Report.—The report of a referee is entitled in

the same weight as the verdict of a jury upon the facts in the

case. Id. Where a reference is ordered by the court, with the

consent of the parties, the report of the referee will be controlled

as the verdict of a jury would be, and set aside if unsupported

bv the evidence. Lining Co. ads. Potts, 36 L. 301 ; Beattie r.

David, 40 L. 102.

Where a reference is made by consent of the parties, the order

or reference being general in form, the report must be treated

as the verdict of a jury. Association v. Hall, 17 L. 152.

Vacation of Report.—If the report of a referee is unsup

ported by the evidence before him, or i'f the referee must have

contravened some rule of law in reaching his conclusion, the

report should be set aside; but if it is not against the evidence

in the cause, and no rule of law has becn violated, it should stand.

Fitch r. Archibald, 29 L. 160.

Effect of Report on New Trial.—On reference of a cause

involving accounts the referee reported a sum due the defendant.

Alter exceptions to the report, a trial was had, at which the

report was put in evidence, and on the strength of it the de

fendant recovered a judgment. On error, this judgment was
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reversed, for reasons not relating to the legal effect of the report

as evidence. Held, that .on a new trial the report was still

entitled to its statutory force as prima facie evidence. Boodv v.

Pratt, 68 L. 295; 53 A. 470.

Report Concerning Title to Land.—A report of referees

will not be set aside because the referees report the title to land

to be in the lessors of the plaintiff, instead of in the defendant;

nor because the referees report that the lessors of the plaintiff

are tenants in common of the whole premises, although the

declaration contains no joint demise of the whole, but three sep

arate demises for entire parcels of land. Den v. Brands, 15 L.

465.

Proceedings on Exceptions to Report.—After a reference

and exceptions to the report of the referee, the issues to be tried

bv the jury are those raised by the pleadings. The report of the

referee is only evidence, and the exceptions merely restrict the

testimony to be offered against the report. Id., 38 L. 488.

Where the case is regularly noticed for trial at the succeeding

circuit, but not moved, and he does not show sufficient reason

for not proceeding with the trial before the circuit, the true

practice is to dismiss the exceptions, vacate the rule for a venire,

confirm the report and enter a judgment de novo the same as

when a rule to show cause has been dismissed in an ordinary case.

Dean v. Susade, 37 L. 50.

Exceptions cannot be taken to the decision of the court on

motion to confirm the report. The only remedy for erroneous

decisions of the referee is bv motion to set aside the report and

grant a new trial. Dean v. Susade, 37 L. 50 ; Runyon v. Hodges,

46 L. 339 ; Clavton v. Levy, 49 L. 577 ; 9 A. 755 ; Railwav Co.

v. Kelly, 57 L. 676; 32 A. 223.

Right to Costs.-—"Where no damages are found by referees

nor costs mentioned, no costs are allowed. Anderson v. Exton,

4 L. 173.

Review of Proceedings.—When a case is taken to the cir

cuit, and a reference there ordered, the proper place to enter a

dissent is in the circuit minutes. After that the facts of the

reference and the dissent, together with the findings of the

referee, should be embodied in the postea, and it, together with

the original report, returned to the supreme court. Halsey v.

Paulison, 36 L. 406. A confirmation can be moved for at bar,

subject to a demand for a trial by jury at the same term in

which the report is filed; or such motion can be made before the

circuit justice if no demand for a trial by jury has been made.

Id. The demand for a trial by jury must be actually made of

t he court, and not by a mere entry in the minutes. Id. The re
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port of the referee if not to be treated as filed until the postea

is also filed. Id.

Report of Referee, Scope and Contents.—The report of a

referee to whom a cause has been referred and the depositions

and evidence taken hefore such referee form no part of the

record upon which error can he assigned, unless a bill of excep

tions be asked for and sealed. Del., etc., I?. I?. Co. v. Joseph

English Co., 82 L. 113; 81 A. 436.

Waiver.—Where a cause is referred under this section and a

party desires to reserve his right to trial by jury, a dissent filed

after the reference has been suggested but a day in advance of

the formal order of reference, is not premature. Adams r. Bd.

of Education, 83 L. 489; 83 A. 868.

Form of Rule, Report and Judgment.—Forms of rule, re

port and judgment. Craig v. Craig, 9 L. 198.

Right to restrain action at law, see Crane v. Ely, 37 E. 564.

156. Reference of Accounts by Supreme Court Justice:

Postea : Confirmation : Reservation of Trial by Jury.

Any justice of the supreme court holding the

circuit may refer any action in which matters of

account are in controversy pending in the supreme

court, and coming on for trial at the circuit, and

may confirm the report of the referee or referees,

and order judgment to be entered thereon, subject

however to all the provisions of the preceding sec

tion; and the postea shall be framed accordingly;

but no such confirmation and order shall be made

where either party shall have entered in the circuit

minutes a reservation pursuant to the preceding

section. (P. L. 190?., p. 580; 3 C. S. 4102; Rev..

sec. 179; 1862, p. 58, sec. 1.)

In General.—Upon a motion for judgment on a lxtstea

which shows an issue sent for trial to the circuit, a reference

thereof by the circuit judge in a manner which gives to the re

port the force of a verdict of a jury, pursuant to rule 84, a re-,

port of the referee in favor of the plaint ill', and its' confirmation

by the circuit justice on notice, held, such confirmation must bc

presumed to have been made on notice of the filing of the re

port, pursuant to this section, and that the entry of judgment

on the postea could not be opposed on the ground that the
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referee erred in the legal principles adopted by him in making

up his finding. Clayton v. Levy, 49 L. 577; 9 A. 755.

Cited.—Machine Co. v. Sinclair. 76 L. 99; 68 A. 890.

157. Allowance to Referee.

The court or justice referring au action shall by

rule make just allowance to the referee for his

services to be paid in the manner and bv the party

in said rule directed. (P. L. 1903, p. 580; 3 C. S.

4103; Rev., sec. 180; 1862, p. 58, sec. 2.)

158. Taking Papers in Evidence by Jury: Jurors as Wit

nesses.

Papers read in evidence, though not under seal,

may be carried from the bar by the jury; jurors

who know anything relative to the point in issue

shall during the trial disclose the same in open

court, if called as witnesses. (P. L. 1903, p. 580;

3 C. S. 4103; Rev., sees. 182, 183; R. S. 929, sees. 36,

37; An act relative to jurors and verdicts, passed

1797. sees. 19, 20; Rev. 1820, 310; Pat. 259.)

Operation and Effect, in General.—It is error for the

court to refuse to allow the jury to take with them from the bar

the exhibits read in evidencc at the trial. State r. Raymond, 53

L.. 260; 21 A. 328. See Wright r. Rogers, 3 L. 547.

Evidence of Jurors.—A juror is not allowed to give evidence

to his fellow-jurors without being sworn. Anderson v. Barnes,

1 L. 203. See Den v. McCallister, 7 L. 46.

Cited.—State r. MacQueen, 69 L.522; 55 A. 1006; Long

Dock Co. r. State Bd. of Assessors, 86 L. 592: 92 A. 439.

159. General Verdict not Compelled, but may be Received.

No jury shall in any case be compelled to give

a general verdict, so that they find a special ver

dict and show the truth of the fact and require

the aid of the court; but if of their own will they

give a general verdict, the same shall be received.

(P. L. 1903, p. 580; 3 C. S. 4103; Rev., sec. 184;
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R. H. 929, sec. 35; An act relative to jurors and

verdicts, sec. IS; see sec. 158, ante.)

Power to Recommend Special Verdict.—The court may

recommend the jury to find a special verdict against the consent

of either or both the parties. Watkins v. Pintaid, 1 L. 'SIS.

See Springer v. Reeves, 4 L. 207.

Right to Amend Verdict.—Wheie the jury, by their verdict,

say "we find the full amount of the plaintiff's claim," and it

appears that there was one amount claimed in the bill of par

ticulars and another on the trial before the jury, the verdict

is not informally expressed, but is ambiguous and uncertain, and

cannot be amended by the court. Gerhab v. White, 40 L. 243.

See Stewart v. Fitch j 31 L. 17 ; Railroad Co. v. Toffey, 38 L.

525.

Admissibility of Jurors' Testimony.—The testimony of

jurors is admissible to prove that, by mere inadvertence, their

foreman misstated in open court the verdict upon which they

had agreed, and if the mistake be indubitably established it

will be corrected. Peters v. Fogartv, 55 L. 386; 26 A. 8."i-"i.

160. Delivery of Verdict.

It shall not be necessary to call the plaintiff

when the jury returns to the bar to deliver their

verdict; the plaintiff shall have no right to submit

to a nonsuit after the jury have gone from the bar

to consider of their verdict; and the court may

direct that the verdict be taken by the clerk in open

court in the absence of the judge and may order

that the court remain open for that purpose. (P.

L. 1903, p. 580; 3 0, S. 4103; Rev., sees. 185. 288;

Rev. of 1874; Supreme Court Rule 81.)

Right to Suffer Non-Su:T.—The rule that a plaintiff has a

light to suffer a non-suit, on Lis own motion, at any time before

the jury have retired to consider of their verdict is applicable

in the district courts. Greenfield t\ ('ary, 70 L. 613; 57 A.

269.

A plaintiff has a right to suffer a non-suit, on his own mo

tion, at any time before the jury have retired to consider of

their verdict. Bauman v. Whiteley, 57 L. 487; 31 A. 982;

George J. Wolf Co. v. Fulton Realty Co.. 83 L. 344; 84 A.

1041.
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Effect of Non-Suit After Submission.—Reversible error

is apparent in any judgment record where an entry would indi

cate that the plaintiff below had suffered a voluntary non-suit

after the case was given to the jury and the jury had retired.

But, if that be the only error complained of, and the course of

the trial, as shown by the evidence and ruling sent up with the

bill of exceptions, should further indicate that the entry is un

true, an amendment in the lower court might be permitted.

Mumma v. Railroad Co., 73 L. 653; 65 A. 808.

Right to Non-Suit After Direction of Verdict.—Plaint

iff is not entitled, as a matter of right, to the granting of a

motion for a voluntary non-suit after the court, at defendant's

instance, has instructed the jury to render a verdict for defend

ant. Dobkin v. Dittmers, 76 L. 235 ; 69 A. 1013.

Right to Non-Suit Because of Plaintiff's Arsence.—

Under this section the court cannot enter a non-suit because the

plaintiff did not appear when the jury returned into court and

delivered their verdict. O'Brien v. Crowley, 85 L. 383; 88 A.

1061 : Rollins v. Atlantic City R. R., 70 L. 661; 58 A. 344.

Common Law Modified.—The strict rule of the common law

is modified by the provision which permits the court to order

the clerk to take a verdict, unless such order is dissented from

by counsel. Davis v. Delaware Twp., 41 L. 57.

161. Verdict on Declaration Containing Good and Bad

Counts.

If there are in a declaration several counts,

some of which are faulty or bad and others not,

and entire damages are given, the verdict shall be

good; but the defendant may apply to the court

to instruct the jurv to disregard such faulty or

bad counts. (P. L. 1903, p. 581; 3 C. S. 4103; Rev.,

sec. 186; R. S. 929, sec. 38. An act relative to jurors

and verdicts, sec. 21; see note, sec. 158, ante.)

Construction and Operation in General.—Where the

declaration exhibited three counts, one of which will support the

verdict, a judgment entered thereon is good. Hansen v. De

Vita, 76 L. 96 ; 68 A. 1062.

Where, in a single count of a declaration, there be joined to

gether several causes of action, or several grounds of special

damages, some of which are sustainable, but others not, if there

be a verdict for the plaintiff, with entire damages, the verdict

9
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and consequent judgment thereon will be sustained . by the pre

sumption that the trial judgu directed the jury not to find dam

ages upon the defective allegations. Karnuff v. Kelch, 69 L.

499; 55 A. 163.

Under this section, where some of the counts in the declara

tion are bad and others are good, a verdict for entire damages

is good. The remedy of the defendant in such case is to apply

to the judge at the trial to disregard such of the counts as are

faulty or bad. Railroad Co. r. Salmon, 39 L. 301.

Misjoinder of Causes of Action.—A verdict is bad where

the counts amount to a misjoinder. Potts v. Clarke, 20 L. 536.

Where, in one suit, there are several distinct causes of action, it

is proper to direct the jury to find the issues separately, and to

assess the damages for each matter separately. Ward v. Ward,

22 L. 699.

Cited.—Spencer v. Haine.?, 73 L. 325 ; 62 A. 1009 ; Stout v.

Stevenson, 4 L. 178, 182; Harrison v. Newkirk, 20 L. 176;

Browning v. Skillman, 24 L. 351 ; Stewart v. Fitch, 31 L. 17 ;

Karnuff v. Kelch, 71 L. 558 ; 60 A. 364.

162. Writ of Inquiry in Detinue.

If in an action for the recovery of goods unlaw

fully detained, formerly styled detinue, the ver

dict shall omit price or value, the court may at any

time award a writ of inquiry to ascertain the same ;

and if in any such action on an issue concerning

several things in one count, no verdict be found

for part of them, it shall not be error; but the

plaintiff shall be barred of his title to the things

omitted. (P. L. 1903, p. 581; 3 C. S. 4104; Rev.,

sees. 187, 188; R. S. 929, sees. 39, 40; Act relative

to jurors and verdicts, sees. 22, 23; see sec. 158,

ante.)

163. Motion for New Trial to Precede Motion in Arrest of

Judgment.

The party against whom a verdict has passed

may first move for a new trial; and if it be denied,

may then move in arrest of judgment; but he shall

not be permitted to move for a new trial after he

has moved in arrest of judgment and failed; a new
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trial may be granted after the expiration of the

term in which the verdict is rendered, or the postea

filed. (P. L. 1903, p. 581; 3 C. S. 4104; Rev., sec.

189; R. S. 929, sec. 25; 1799, sec. 24; 1855, p. 71.)

Time for Application for New Trial.—The time within

which an application for a new trial may be made to a court of

law is coextensive with that within which such an application

may be made to a court of equitv. Wolcott v. Jackson, 52 E.

38? ; 28 A. 1045.

Equity Jurisdiction.—A court of equity will decline to

exercise its jurisdiction in respect to new trials when the relief

sought may be obtained by an application to the court of law.

Hayes v. Phonograph Co., 65 E. 5 ; 55 A. 84.

Arrest of Judgment.—Judgment will be arrested where the

defendant has a verdict on a notice of set-off improperly pleaded

against the plaintiff's demand. Potts v. Barlow and Marsh, 18

X. J. L. J. 246.

Cited.—Spencer v. Haines, 73 L. 325 ; 62 A. 1009 ; Defiance

Fruit Co. v. Fox, 76 L. 482 ; 70 A. 460.

164. Consolidation of Actions: Apportionment of Costs,

Etc.

If several actions between the same parties in

which the same or similar matters of controversy

are involved, or if cross-actions between the same

parties with respect to the same transaction, which

are triable in the same manner and may be con

veniently tried together, are pending in the same

court, the court or a judge may, on application of

either party or on its or his own motion, order that

such actions be consolidated for the purpose of

trial; and in case of the consolidation of cross-ac

tions, the court or a judge shall make such order

for the trial and for the apportionment of the costs

as shall be just and equitable. (P. L. 1903, p. 581;

3 C. S. 4104; Rev., sec. 289; Rev. of 1874.)

In General.—The court will not consolidate two actions

brought against the same person, by the same plaintiffs, upon

promissory notes drawn at different dates and payable at differ
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ent times, where it does not appear that the defense is the same

in each. Worley ads. Glentworth, 10 L. 241.

Two several writs of scire facias to revive two several executions

by the same plaintiff against the same defendant cannot be con

solidated. Mickle v. Brewer, 8 L. 85; Form of rule, Den v.

Kimble, 9 L. 335, 338.

Cited.—Morehouse r. Kissam, 58 E. 364; 43 A. 891.

165. Special Verdicts.

Every special verdict and demurrer to evidence

shall be entered on the minutes or embodied in the

postea, after which either party may move the

court to assign a day for argument. (P. L. 1903, p.

581; 3C.S.4104; Rev., sec. 190; R. S. 929, sec. 94;

1799, sec. 90.)

166. Preliminary Hearing as to Fraud in Contract to Deter

mine Whteher Defendant shall be Held to Bail.

If a defendant in an action on contract has been

held to bail upon the ground of fraud in the incep

tion of the contract, it shall be lawful on the trial

of the action to inquire into the fact of said fraud;

and if the judge on the trial shall determine from

the evidence and certify upon the record that there

was no such fraud, then the defendant's bail shall

be discharged or he shall be released from custody

and no capias ad satisfaciendum shall issue against

him. (P. L. 1903, p. 581; 3 C. S. 4104; 1877, p.

112.)

Determination of Issue of Fraud.—An issue of fraud is

for the determination of the judge, and the burden is on the

defendant of proving the absence of fraud. Austrian v. Laub-

heim, 78 L. 178; 73 A. 226.
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XIII. JUDGMENT.

See P. A. 1912, sees. 14, 15, 16, 20, 21, 22, rules 57, 58, 59, 60,

76; S. C. R. 1913, rules 80, 81, 82, 83. 116, post, §§ 274-276,

280-282, 351-354, 393.

Mav be entered on the several issues in case of joinder.—S. C.

R. 1913, rule 23, § 309a.

Summarv entered onlv on order of court or a justice.—S. C.

R. 1913, rule 84, § 355.*

Four days' notice required.—S. C. R. 1913, rule 84, § 355.

Ex parte affidavits may be used to show plea sham or frivolous.

—S. C. R. 1913, rule 84, § 355.

Opposite party entitled to. if trial or argument not moved.—

S. C. R. 1913, rule 102, § 375.

Of non-suit shall be entered, when.—S. C. R. 1913, rule 103,

§ 376.

Entered immediatelv upon filing postea after relicta or ver

dict.—I*. A. 1912, p. 398, rule 76; S. C. R. 1913, rale 116, §

393.

Rule to show cause in arrest of.—S. C. R. 1913, rale 125, §

387.

Entered nunc pro tunc where rule to show cause is discharged.

—S. C. R. 1913, rule 128, § 390.

Certified bv writ of certiorari may be vacated.—S. C. R. 1913,

rule 170.

By default in dower, waste and partition.—S. C. R. 1913, rules

180," 181.

Bv default in ejectment, writ of inquirv.—S. C. R. 1913, rule

189.'

To contain nominal costs only, when.—S. C. R. 1913, rule 201.

For or against several parties.—P. A. 1912, p. 381, sec. 20, §

280.

Against one joint contractor.—P. A. 1912, p. 381, sec. 20,

§ 280.

One execution on several judgments.—P. A. 1912, p. 381, sec.

20, § 280.

Form of.—P. A. 1912, p. 381, sec. 21, § 281.

Without pleadings.—P. A. 1912, p. 381 ; sec 22, § 282.

Not reversed unless substantial right affected.—P. A. 1912,

p. 382, sec. 27, § 287.

Summarv judgments.—P. A. 1912, p. 382. sees. 15, 16, rules

57-60; S. C. R. 1913, rales 80-84, §§ 275, 276. 351-354.

Forms.—See index Forms, Judgments.
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167. Inspection of Judgment and Process not Necessary:

Judgment Roll need not be Made Up.

The inspection of judgment and process shall

not be necessary, and no judgment roll shall be

made up in anv action. (P. L. 1903, p. 582; 3 C.

S. 4305; Rev.,' sees. 191, 192; R. S. 929, sees. 78,

79; 1799, sees. 77, 78.)

168. Book of Abstract of Judgment : Contents.

When in any civil action a rule for final judg

ment for a sum of money only shall be entered in

the minutes, the clerk shall, unless otherwise di

rected by one of the parties, enter in a well-bound

book an abstract of such judgment, containing:

I. The title of the court, the names at length of

all the parties to such judgment, designating par

ticularly against whom it is rendered, and the firm

name of all copartnerships, if such appear in the

pleadings;

II. The style of the action and the amount of

debt, damages and costs recovered, which shall be

entered in figures and words at length;

III. The date of the actual entrv of such judg

ment. (P. L. 1903, p. 582; 3 C. S. 4105; see Rev.,

sec. 192; 1876, p. 95, sec. 1; Rev. of 1903.)

Entry of Judgment.—Judgment cannot be entered until

after the postca is filed. Dansen ads. Johnson, 13 L. 265.

A judgment by cognovit, after process has been served, may

be entered in vacation, without a judge's or commissioner's order,

and without affidavits. Stewart v. Walters, 38 L. 274.

The judgments of the courts of New Jersey must always be

entered in the current money of the state. Warder v. Whitall,

1 L. 81.

What constitutes a sufficient entry of a judgment by the com

mon pleas. Den, Pearson v. Hopkins, 2 L. 195, 203.

The entry of the judgment being substantially correct is not

vitiated because unnecessarily preceded by copies of the rules

from the minutes. Griggs v. Drake, 21 L. 169.
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After a judgment has been actually signed, no addition can

be made to it by the insertion of the costs or the filling up of

the in toto attingunt clause, nor can the costs be rightly put

in the execution, unless they actually formed a part of the judg

ment. Den v. Morse, 12 L. 331; Camman v. Traphagen, 1 E.

230. Such irregularity is to be corrected when directly ques

tioned, and not collaterally. Camman v. Traphagen, 1 E. 230,

231. The exact time of entry may be proved, as matter dehors

the record, by competent evidence. Hunt v. Swayze, 55 L. 33;

25 A. 850.

All the precedents, in debt, assumpsit, etc., include the costs

with the sum recovered, and form one entire judgment. Hay v.

Imley, 3 L. 832, 836.

The court will not give judgment on the postea after a trial,

when it appears that, in truth and fact, no pleas have ever been

filed in the cause, unless it is with the consent of the party

against whom the verdict may be. Caldwell v. Estell, 20 L. 326.

Nunc pro tunc Entry of Judgment.—A final judgment

cannot properly be entered nunc pro tunc, without the special or

der of the court. Railway Co. v. Ackerson, 33 L. 33.

If judgment be continued by curia advisare vult, and be not

given until the term succeeding that at which the verdict was

rendered, the judgment must be entered and signed as of such

succeeding term. Thorpe v. Corwin, 20 L. 311; see Jones v.

Oliver, 8 L. 86.

Where a rule to show cause has been obtained by a defendant

who died before an argument of the rule could be had, judgment,

if in favor of the plaintiff, may be entered nunc pro tunc, as of the

term of return of the postea. Den v. Tomlin, 18 L. 14; Corlies

v. Little, 14 L. 373, 382.

When a delay in giving judgment, caused by the court, affects

the rights of the parties, the court, when necessary to justice,

will order the judgment to be entered nunc pro tunc, as of the

term when the matter was submitted to them. Hess v. Cole,

23 L. 116; Tenerck ads. Flagg, 29 L. 25, 35; see Ruckman v.

Decker, 27 E. 244.

Final and Interlocutory Judgments Distinguished.—

Distinction between judgments final and interlocutory. State v.

Wood, 23 L. 561..

Judgment Nisi.—What is called a judgment nisi is nothing

more than a rule to show cause why judgment should not be

rendered. Young v. McPherson, 3 L. 895, 897.

Federal Practice.—The clerk of the United States circuit

court of New Jersey is entitled to collect from plaintiff, in an

action at law fees for recording the proceedings and judgments
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therein in favor of plaintiff, as Rev. St. U. S., sec. 914 (Comp.

St. U. S. 1901, p. 684) provides that the pleadings and forms

and modes of proceedings in civil causes, other than equitv and

admiralty in the circuit and district courts of the United States,

shall conform as nearly as may be to the forms and modes of pro-

cedure in like causes in the states where such courts are held.

Morrison v. Bernards Tp., 35 F. 400.

Cited.—Lewis v. Lewis, 66 L. 851 ; 49 A. 453; Stein v. Good-

enough, 69 L. 635; 56 A. 701.

169. Transcript of Record of Judgment as Evidence: Can

cellation of Record.

Said entry shall constitute the record of the

judgment, and a transcript thereof, duly certified

by the clerk of the court, shall be plenary evidence

of such judgment; upon payment or satisfaction

of a judgment so entered, the record thereof may

be cancelled in the manner provided bv law. (P.

L. 1903, p. 582; 3 C. S. 4105; Rev. of 1903.)

Evidence of JrnGMEvr.—While the verdict or rule for judg

ment entered in the minutes of the common pleas, until the

judgment record is made up, can only be evidence of the judg

ment when offered as such in a suit in the same court where it

is entered, it may, by consent of the parties, be lawfully admitted

in evidence in another court. When offered in such other court,

failure to object is equivalent to consent. Such objection, if not

made at the trial, will, on review, be regarded as waived. Rosen

berg v. Stover, 67 L. 506; 51 A. 931.

170. Record of Judgments in Full: Removal of Record:

Cancellation in the Different Records.

In all actions where the judgment is not for a

sum of money only, and whenever in any other ac

tion any party thereto shall direct the judgment

to be recorded in full, or whenever any writ ov

other proceeding shall require the removal of the

record of any judgment to any other court, the

clerk shall record the judgment and the proceed

ings in the action in full by entering the warrants

of attorney, process and return, pleadings, pro
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ceedings and judgment, so as to make a complete

record thereof, in separate books to be kept for

that purpose, which entry shall constitute the

record, and in each case, if the short entry above

provided for has been made, the clerk shall enter

on the margin thereof the date and place where the

same judgment is recorded in full; and in case of

a satisfaction and cancellation of said judgment on

one of said record, the clerk shall also enter at the

foot of the other of said records a statement of the

fact of the cancellation and satisfaction of the

other record with the date thereof; the cancella

tion and satisfaction of said judgment on one of

such records shall be a cancellation and satisfac

tion of the other. CP. L. 1903, p. 582; 3 C. S. 4106;

see Rev., sec. 192; 1872. p. 95, sec. 2; Rev. of 1903.)

Cited.—Stein v. Goodenough, 69 L. 635; 56 A. 701 ; Tom-

ilson v. Armour & Co., 75 L. 748; 70 A. 314; 19 L. R. A.

(X. S.) 923.

171. Judgments Signed by Judge or Clerk.

The record of judgments shall be signed by a

judge (or the clerk) of the court as of the day on

which such judgments were entered, and judg

ments signed by a judge in office, though not in

office at the time of entering such judgments, shall

be as good and effectual in law, as if such judg

ments had been signed by a judge who was in office

at the time of rendering and recording the same.

(P. L. 1903, p. 583; 3 C. S. 4106, as amended by P.

L. 1912, p. 470; Rev., sec. 193; 1847, p. 56.)

172. Index to Judgments: Fees.

The clerk shall make a complete alphabetical in

dex to the books in which the record of judgments

is made, and for entering a judgment in full he

shall be allowed one dollar, and for making the
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short record fifty cents. (P. L. 1903, p. 583; 3 C.

S. 4106; Rev. 1903.)

173. Minutes as Evidence.

In any action which has been finally determined,

until the clerk shall enter the record of the judg

ment, the verdict or rule for judgment entered in

the minutes shall be held and taken in the court

in which the same is obtained to be the record of

the judgment in such action and shall be received

in evidence in said court as such judgment, as fully

as if the record had been made up and signed.

(P. L. 1903, p. 583; 3 C. S. 4106; Rev., sec, 194;

1863, p. 10.)

Construction and Operation in General.—This statute

does not dispense with the making of the record, nor prevent the

successful party from including the costs of it in his bill of

costs, recoverable against the other party. It only makes the

minute entry of the proceedings and the judgment effective as

such for all purposes of execution, and evidence in the court it

self for the intervening period between the rendering of the

judgment and the making up of the record. Morrison v. Ber

nards Twp., 35 Fed. 400.

This section does not require the court of errors and appeals

to treat a rule for judgment as the final adjudication of the

cause, so as to obviate its actual entrv as a prerequisite to a writ

of error. Stein v. Goodenough, 69 L. 635; 56 A. 701.

XIV. EXECUTION.

1. In General.

See one writ on several judgments, P. A. 1912, p. 381, sec. 20,

§ 280.

Shall conform to judgment on the several issues in case of

joinder. S. C. P. 1913. rule 23, § 309a.

Trial judge mav stay. P. A. 1912, p. 398, rule 76; S. C. R.

1913, rule 116, § 393. '

Call for interest from date of judgment nisi when rule to show

cause is discharged. S. C. R 1913, rule 128, § 390.
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May issue to collect mesne profits in ejectment. S. C. R.

1913, rule 189.

Supplementary proceedings in aid of. P. L. 1915, p. 470;

2 C. S. 22 19 ; P. L. 1916, p. 212.

174. Execution on Judgment : no Execution Against Execu

tor : Etc., Except in case of False Pleading.

Upon judgment for debt, damages and costs, the

party recovering the same may have such execu

tion as he is entitled to against the body or against

the goods, or against the goods and lands, of the

party against whom such judgment is recovered;

but no execution shall be issued against the

proper goods and lands of any executor, ad

ministrator, heir or devisee unless he shall have

made his estate liable by false pleading or other

wise. (P. L. 1903, p. 583; 3 C. S. 4106; Rev.,

sec. 195; R. S. 976, sec. 1; An act making lands

liable to be sold for the payment of debts, passed

1799, sec. 5; Rev. 1820, 430; Pat. 369.)

Time for Recouping Execution.—No execution can be

sealed or recorded until the rule for judgment is actually entered

on the minutes. Smith v. Falls Co., 20 L. 116.

Rule to Snow Cause.—Execution may be issued immedi

ately after the return of the postea and the entry of a rule for

judgment nisi; but, if a rule is allowed to show cause why there

should not be a new trial, the execution becomes a nullity. Rail

road Co. v. Ackerson, 33 L. 34.

It is irregular to take out execution pending a motion to

show cause why execution should not issue. Stille v. Wood, 1 L.

162.

Death of Plaintiff.—The supreme court will set aside an

execution which has been issued after the death of the plaintiff.

Harwood v. Murphy, 13 L. 193. See Quigley v. Middleton, 10

L. 293; Den v. Manning, 20 L. 612; Wade v. Scudder, 5 L.

681.

Where the plaintiff dies after the entry of the judgment, his

administrators cannot be substituted plaintiffs in order to issue

a testatum. Warwick v. , 20 L. 116. If an execu

tion be tested in the defendant's lifetime, it may be taken out

and executed after his death. Den, Rickey v. Hillman, 7 L. 180.
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Execution Against Executor or Administrator.—If an

executor or administrator plead payment with notice of set-off

under the statute, and obtain a verdict for the balance due to his

testator or intestate, he may have judgment and execution

thereon, with costs, if the plaintiff sued in his own right; but

if he sued as executor or administrator, no judgment can therein

be entered against him for such balance, but it becomes a debt

of record, the truth of which cannot be questioned, and which

can be enforced only by action of debt or by scire facias, and

which must he responded to according to the laws regulating the

administration of estates. Shinn v. Paterson, 17 L. 322.

Execution Against Bankrupt.—On an application for

leave to issue execution against a certified bankrupt, on a judg

ment, obtained before his discharge, upon allegation of fraudu

lent preference of creditors, the court can and will, in a proper

case, order an issue to try the facts. Ogden v. Harrison. 22 L.

540.

175. Indorsements.

The party at whose instance a writ of execution

shall be issued shall endorse thereon before it is

delivered to the sheriff or other officer the debt,

damages and costs really due and to be made; and

if the writ be a capias ad satisfaciendum, such en

dorsement shall be in words at length. (P. L. 1903.

p. 584: 3 C. S. 4107: Rev., sees. 196, 215; R. S.

976, sec. 2; Act making lands liable to be sold

for the pavment of debts, sec. 7 (see sec. 174, ante) ;

R. S. 929, sec. 80; 1799, sec. 79.)

Endorsements in General.—On a bond payable in install

ments judgment was obtained and execution had issued thereon

endorsed for the whole sum. Held, that the execution was right,

but the endorsement wrong. Griffith v. Jones, 3 L. 932. The

practice is to endorse upon the execution the sum or installments

actually due and make the levy for that amount only. Warwick

v. Matlack, 7 L. 165, 167. If the endorsements are erroneous,

they may be corrected, on motion. Horner v. Canal Co., 16 L.

265.

When judgment on a verdict is entered for six cents damages,

with costs, which are afterwards taxed at $110.94, and a ca. sa.

is issued, endorsed "amount due, one hundred and eleven dol

lars; damages and costs, $111," the writ will not be set aside,



Execution. 141

although the endorsement is not in strict conformity with the

statute, which requires the plaintiff to endorse upon every such

writ the real debt or damages due and claimed by him, and the

costs of suit, in words at length. Ferguson ads. State, Reeves,

31 L. 283. If the statute is imperative and not merely directory,

the departure from it is too small to be fatal to the writ. Id.

176. Return in Term Time or Vacation.

Executions may be made returnable and re

turned either in term or in vacation, and upon such

return being made in vacation the like proceed

ings may follow and be had thereon as if the same

were made at a regular term of the court. (P. L.

1903, p. 584; 3 C. 8. 4107; Rev., sec. 197; 1871, p.

7.)

177. Judgments in Supreme Court: Stay.

Upon all judgments recovered or docketed in the

supreme court, executions may issue at the same

time to any county without any suggestion of the

issuing of a prior execution to the county in which

the venue may be laid; if more than one execution

be levied at the same time, there shall not be any

sale made of the property of the person against

whom such executions are issued under more than

one of them, except to satisfv a deficiency remain

ing after a srle under tint one; if any sale be made

contrary to this provision, the party at whose in

stance such executions are issued and his attorney

shall be liable to the adverse party as trespassers

for all damages he may sustain thereby; the court

or a judge may for good cause stay the proceed

ings on any one or more of such executions, or

direct under which a sale shall first be made, or

order the proceeds of anv sale to be paid into court.

(P. L. 1903, p. 584; 3 C. S. 4107; Rev., sec. 198;

1855, sec. 41. )
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178. Division of Money in Controversy between Execution

Creditors.

If a controversy shall arise between execution

creditors as to the application of the money real

ized from the sale of the property of a defendant

under executions issued out of different courts,

a justice of the supreme court may by order direct

into which of the said courts the moneys so made

shall be paid; and the court into which such pay

ment shall be directed to be made shall thereby

obtain jurisdiction to hear and decide the whole

controversy; the justice may at the time of

making such order or at any time thereafter grant

a rule to show cause before the said court in such

form as will present for decision the matter in

controversy, and may make an order for taking

testimonv to be used on the argument of such rule.

(P. L. 1903, p. 584; 3 C. S. 4107; Rev., sec. 293:

Rev. of 1874.)

179. Property of Principal to be Exhausted before Execu

tion against Surety.

In actions against a principal and surety, if an

execution has been issued, the court or a judge

may on application of any surety and notice to the

principal and to the plaintiff direct the sheriff or

other officer, after making a levy upon the prop

erty liable to the execution, to make the money

out of the property of the principal, if it can be

done, before selling the property of the surety;

if the judgment be paid by a surety, it shall not be

considered satisfied, except as to such surety; and

he on like application and like notice and upon

terms, shall have the full benefit and control of the

judgment for the purpose of compelling repay

ment from the principal or contribution from his

co-surety, and on this application the court or a

judge may order an issue to try the questions in
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controversv. fP. L. 1903, p. 585; 3 C. S. 4108;

Rev., sec. 199; 1855, sec. 40.)

See Brown v. White, 29 L. 514, reversing Id. 307; Paulin v.

Kain, 29 L. 480; Irick v. Black, 1? E. 189.

180. Stay of Execution on Judgment, in Action on Judgment

Pending Writ of Error.

If the defendant bring a writ of error and the

plaintiff bring an action on the judgment and re

cover, execution shall not issue on the second

judgment till the writ of error is determined. (P.

L. 1903, p. 585: 3 C. S. 4108; Rev., sec. 200; R. S.

929, sec. 84; 1799, sec. 83.)

181. Time for Issuance of Execution.

Execution may issue without a revival of the

judgment by scire facias, at any time within

twenty vears from its recovery. (P. L. 1903, p.

585; 3 C. S. 4108; Rev., sec. 201; 1855, sec. 42.)

Operation and Effect in General.—A special order is not

required before issuing an alias, where an execution has been

issued within a year after the recovery of the judgment, and

returned unsatisfied. Claflin v. Voorhees, 35 L. 484.

An application to the Orphans' Court will not bar a scire

facias issued to revive a judgment entered before the application

was made, nor prevent the issuing of execution upon such judg

ment when revived. Howell v. Potts, 20 L. 1.

A motion to issue a scire facias is of course, and no notice need

be given to the opposite party. Pears r. Bache, 1 L. 206.

A scire facias may issue where an execution has been partly

satisfied. Stille v. Wood, 1 L. 118. That a scire facias may be

amended, see Condit v. Gregory, 21 L. 429.

182. Execution by Survivors in Case of Death.

If one or more of several parties in whose favor

a judgment has passed shall die after judgment

and before execution issued, execution may be

issued in the name of the survivor or survivors,
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such death being suggested on the record. (P. L.

1903, p. 585; 3 C. S. 4108; Rev., sec. 203; Rev. of

1874; see 1855, sec. 62.)

183. Execution in Name of Executor, Etc.

If a sole party in whose favor a judgment has

passed shall die after judgment, the court in which

such judgment was recovered or a judge, on ap

plication of the executor or administrator of the

deceased, may make an order that such death and

the fact of the grant of letters testamentary or of

administration, be entered upon the record; and

thereupon execution may issue on such judgment

in the name of the executor or administrator, with

out the judgment being revived by scire facias.

(P. L. 1903, p. 585; 3 C. S. 4108; Rev., sec. 104;

Rev. of 1874; see 1855, sec. 64.)

In General.—In 1871 the plaintiff recovered a judgment

against the defendants, an execution was issued and returned

unsatisfied; in 1872 the plaintiff died, but the fact of his death

was unknown to his attorney; in 1873 an alias execution was

issued, and property of defendants levied on. On motion to quash

the writ, held, that, prior to the passing of the amended prac

tice act, upon the death of a sole plaintiff after final judgment,

an execution could only properly issue in the name of the plaint

iff's personal representatives, and no other method but the pro

ceeding by scire facias would serve to bring them into court.

Morgan v. Taylor, 38 L. 317. The fact that the plaintiff's at

torney, who caused the alias writ to be issued, was. at the time

of its issue, uninformed of the plaintiff's death will in no way

affect the case. Id.

Under S. C. R. 1913, rule 128, providing for the entry of

judgment final, nunc pro tunc and this section, it was proper for

the court to order that the death of the plaintiff after judgment

and pending a rule to show cause, and after the grant of ad

ministration, be entered upon the record, whereupon execution

might issue in the name of the administrator without the judg

ment being revived by scire facias. Pushcart v. N. Y. Ship

building Co., 86 L. 444; 92 A. 81.
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184. Substituted Administrator may Issue Execution, Etc.

If a judgment shall be had in the name of any

executor or administrator and substitutionary ad

ministration shall afterwards be granted, such

substituted administrator may by order of the

court or a judge suggest such grant of adminis

tration on the record and have execution on such

judgment in his own name or issue a scire facias

to revive the same. (P. L. 1903, p. 586; 3 C. S.

4109; Rev., sec. 205; R. S. 350, sec. 5; Act con

cerning executors, administrators, etc., passed

1795, sec. 5; 1820,174; Pat. 153.)

185. Trustee in Bankruptcy or Assignee for Creditors may

Issue Execution.

If a party in whose favor a judgment has passed

shall become bankrupt or make an assignment for

the equal benefit of his creditors, the trustee in

bankruptcy or the assignee may suggest such

bankruptcy or assignment upon the record, and

prosecute or issue execution upon such judgment

in his own name. (P. L. 1903, p. 586; 3 C. S. 4109;

Rev., sec. 207; Rev. 1874.)

186. Execution may Issue against Goods, Etc., of Deceased

Defendant in Case of no Administration, Etc. : No

tice.

If a defendant against whom a judgment has

passed shall die after judgment and the judgment

remains in whole or in part unsatisfied, and no will

of such deceased defendant shall have been proved,

and no letters of administration shall have been

granted upon his estate within six months after

his death, execution may be issued in the original

title of the action against the goods and lands of

such deceased defendant with the like effect as if

such death had not occurred; provided, the court

or a judge shall so order on ten davs' notice given

id
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in such manner as the court or judge mav direct.

(P. L. 1903, p. 586; 3C.S.4109; 1881, p. 174; 1889,

p. 423. )

187. Execution against Survivors in Case of Death of De

fendants.

If one or more of several parties against whom

a judgment has passed shall die after judgment,

execution may be issued against such parties as

if such death had not occurred, but such execu

tion shall be operative against the persons and

property of the survivors only. (P. L. 1903. p. 586;

3 C. S. 4109; Pev., sec. 206; see 1855, sec. 69.)

188. Sheriff, Etc., to Return Statement of Amount of Money

Collected: no Pee until Statement is Filed.

The sheriff or other officer to whom an execution

shall be delivered shall without fee or reward,

when he returns said execution, return and file

therewith in the office of the clerk of the court

out of which the execution issued, a statement

specifying the amount of money, if any, and the

time when collected by him and the balance due

thereon, and also the items of his bill of costs, or

execution fees, verified by his oath annexed to or

indorsed on said statement; such statement shall

not be conclusive against any person other than

the officer making the same; and the sheriff or

other officer shall not be entitled to receive or col

lect of the plaintiff any fees or costs on such execu

tion, until he shall have returned such verified

statement. (P. L. 1903, p. 586; 3 C. S. 4109; Rev.,

sec. 210; 1863, p. 469.)

l'88a, Execution against the Body of Minors, Etc.

No execution shall be issued against the body

of any judgment debtor who is under the age
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of sixteen years, and, where the judgment debtor

is above the age of sixteen years and under the

age of twenty-one years, it shall be within the

discretion of the judge, before whom application

for such execution is made, after ascertaining the

age of such judgment debtor and the nature of the

offense or action complained of, whether such

execution against such judgment debtor shall

issue. (P. L. 1910, p. 256; 3 C. S. 4109, sec. 1.)

2. Capias ad Satisfaciendum.

189. Grounds for Issuance of Capias ad Satisfaciendum: Ex

ception of Contempt Proceedings.

The writ of capias ad satisfaciendum shall not

be issued upon any judgment founded upon con

tract, express or implied, except :

First. Where an order to hold the defendant to

bail has been made and remains in force; or,

Second. Upon proof being made to judge of the

court or a supreme court commissioner, to be certi

fied by such judge or commissioner and filed in the

office of the clerk of the court wherein such judg

ment was recovered, establishing:

A. The facts on which the plaintiff would be

entitled to an order to held the defendant to bail

under the provisions of this act; or,

B. That the defendant has rights or credits,

moneys or effects either in his own possession or

in the possession of any other person to his use,

of the value of fifty dollars or over which he un

lawfully refuses to apply in payment of such judg

ment.

Nothing in this section shall apply to proceed

ings as for contempt to enforce civil remedies. (P.

L. 1903, p. 587; 3 C. S. 4109; Rev., sees. 211, 213,

214; R. S. 321, sees. 2, 3, 7; 1842, p. 130, sees. 2, 7.)
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See notes under section 52, ante. Repealing effect.

In General.—A ca. sa. must be directed to the sheriff of the

county in which the venue is laid, although the defendant was

arrested in another county, and entered into recognizance of hail

with condition that he pay, etc., or render himself to the sheriff

of said county where the arrest was made. Cockran ads. Drake,

18 L. 9. The bail, as well as his principal, is bound to take

notice where the venue is laid, and should search for a ca. sa.

in the office of the sheriff of that county, to know whether the

plaintiff intends to proceed by execution against the defendant's

body. Id.

In order to fix the bail on a recognizance, the sheriff may be

instructed to return a ca. sa. "non est inventus," although he

might have served it on the defendant. But, if the defendant

be in the sheriff's custody, such a return cannot he made. Van

Winkle v. Ailing, 17 L. 446. The sheriff is not hound to arrest

the defendant upon a ca. sa. lodged with him for fixing the bail,

even if he can arrest him as well as not. Id.

This section, together with sections 52 and 56, do not change

the English practice as it existed prior to the Revolution,

whereby a capias ad satisfaciendum on a judgment in an action

of tort issued as a matter of course and without a judge's order.

Kintzel v. Olsen, 73 A. 962; Breithecker v. Dallas, 94 A. 307.

To warrant a capias ad satisfaciendum in an action on con

tract, proof must he made to the judge or commissioner, he must

certify it and file it in the clerk's office, and the proof must be

of facts which would entitle the plaintiff to an order to hold to

bail. Breithecker v. Dallas. 94 A. 307.

Fraud, in General.—The fraud which by the constitution

of this state may subject a debtor to arrest and imprisonment is

not confined to fraud in the creation of the debt, but extends to

subsequent fraudulent conduct of the debtor for the purpose of

defeating his creditor in the recovery of the debt by due course

of law. Ex parte Clark, 20 L. 648. The clause in the constitu

tion prohibiting imprisonment for debt, except in cases of

fraud, is not incompatible with any of the provisions of the act

of 1842 abolishing imprisonment for debt. Id.

A ca. sa. cannot be issued pending proceedings under the act

to prevent fraudulent trusts and assignments. Bowne atLi.

Titus, 30 L. 3 40.

Evidence.-—The proof of the circumstances necessary to au

thorize the award of a ca. sa. is to be to the satisfaction of the

judge or commissioner. The legality of the evidence received

by him, and its applicability, may be reviewed; hut its weight
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and credibility rest with the commissioner. Wire !;. Browning,

20 L. 364.

The officer who makes the order to hold a debtor to bail on

the ground of fraud is the exclusive judge of the weight of the

evidence, and this court will not review or set aside his order

upon the weight of the evidence; but when there was no evi

dence before him of any legal fraud they will review it. Van

Wagenen v. Coe, 22 L. 531. It is not sufficient for the com

missioner to decide that there was proof, to his satisfaction, that

the defendant had rights or credits, moneys or effects, either in

his own possession or in the possession of some other persons;

in the words of the act, he should specify by means of which of

the several things mentioned the fraud was committed. Bowne

v. Titus, 30 L. 340.

Order.—The order made bv the justice or commissioner must

show, upon its face, that he has considered and decided upon the

evidence of fraud submitted to him, and that the proof was to

his satisfaction. Hill ads. Hunt, 20 L. 476.

Alias Capias Ad Satisfaciendum.—An alias capias ad sat

isfaciendum may be issued against a defendant who, on his ar

rest under the original capias ad satisfaciendum, gave bond to

the sheriff, under the Insolvent Debtor's act, and was released

from custody, and was afterwards refused a discharge by the

court on the hearing of his application for the benefit of the In

solvent law. The plaintiff, in such case, is not restricted to an

action on the bond. He may sue on the bond, or have an alias

ca. sa., or issue execution against goods or lands, or bring an

action on the judgment. David v. Blundell, 40 L. 373. Such

alias ca. sa. may be sued out at the instance of the surety on the

insolvent lxind, who, after forfeiture of the bond, has paid the

plaintiff and taken an assignment of the judgment. Id.

Cited.—Austrian v. Laubheim, 78 L. 178; 73 A. 226, 227.

XV. MISCELLANEOUS PROVISIONS.

1. Notice.

See Notice, of intention to take bar ex

amination S. C. R. 1913, rule 4.

of removal of attorney or

party required (sec. 4,

notes, supra) S. C. K. 1913, rule

26, § 4n.
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See Notice, for affidavits upon applica

tion to enter judgment

over sham plea S. C. R. 1913, rule

84, § 355.

to be given on filing referee's

report S. C. R. 1913, rule

100, § 373.

of objection to state of case. . S. C. R. 1913, rule

126, § 388.

that judge will settle state

of case S. C. R. 1913, rule

126, § 388.

of argument, 10 days, re

quired for list of causes.. S. C. R. 1913, rule

150.

of argument, shall be for first

day of term S. C. R. 1913, rule

150.

of argument, filed 4 days be

fore S. C. R. 1913, rule

150.

of argument, have priority

according to time of

filing S. C. R. 1913, rule

150.

of motion for restitution on

certiorari S. C. R. 1913, rule

167.

of allowance and set-off for

permanent improvements

in ejectment S. C. R. 1913, rule

188.

of taking depositions, 4

days, unless otherwise or

dered S. C. R. 1913, rule

191.

of trial, 10 days S. C. R. 1913, rule

195, § 151.

both parties may take deposi

tions on notice given bv

either .S. C. R. 1913, rule

195.

of re-taxation of costs, to be

given S. C. R. 1913, rule

202.
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190. Notice of Motion.

Whenever notice is required in any matter of

practice, two days' notice shall be sufficient, unless

otherwise specially directed; provided, if the ex

igency of the case be such as not to admit of such

notice, the court or a judge may dispense with

such notice and make such order as the ends of

justice mav require. (P. L. 1903, p. 587 ; 3 C. S.

4110; Rev.", sec. 216; Rev. of 1874; Supreme Court

Rule 21. )

Necessity of Notice in General.—No notice is necessary

to issue a scire facias. Pears v. Bache, 1 L. 206. Notice of

taking affidavits must be given to the opposite party, although

he has not appeared. Warford v. Smith, 25 L. 212; State v.

Justices, 1 L. 244, 245 ; State v. Lyon, 1 L. 403, 409.

No notice is necessary of affidavit to obtain a rule to show

cause. Crane ads. Condit, 16 L. 349; Halscy ads. Van Wage-

nen, 1 Har. 350. Notice must be given of an application to dis

charge a defendant on common bail. Morris ads. Geiger, 10 L.

331. Notice of a motion given to the administrator of the attor

ney ten years after his deatli is insufficient. Waddle v. Dayton,

8 L. 174. Whether notice of a motion for a certiorari need be

given, see State v. Giberson, 14 L. 388; State v. Canal Co., 12

L. 365 ; State v. New Brunswick. 1 L. 393.

Form and Sufficiency of Notice in General.—A notice

of an application to reinstate an action should be written and not

verbal. Hunt v. Langstroth, 9 L. 223. All notices in matter

of practice in this court, whether required by the Practice act

or by the rules of this court, must be in writing, unless other

wise expressed in the act of assembly, or in the rule of this court,

requiring the same. Tillou v. Hutchinson, 15 L. 178.

A notice which states that a motion will be made on Friday

the seventh, when Friday is the eighth of the month, is bad.

Brown v. Williamson, 8 L. 363.

Service of Notice.—Proof of the service of a notice of

taking affidavits to be used on the argument of a cause may be

made, viva voce, at the bar of the court where the affidavits are

offered to be read. Anonymous, 12 L. 94. See McCourry v.

Suydam, 10 L. 245.

A notice to assess damage-; upon a judgment entered upon a

sheriff's bond is properly served upon the sheriff and his sure

ties, and need not be served upon the attorney who appeared for
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the defendants in the suit on the bond. State v. Hamilton, 10

L. 190.

The notice of taking affidavits, to be used on the argument of

a rule to show cause, should be given to the attorney, and not

to the party. Den v. Geigcr, 9 L. 225.

Special Notice.—Where a motion is made on behalf of a de

fendant in confinement after sentence, to take up his case out of

its turn, special notice to the attorney-general must be proved.

Stone v. State, 20 L. 404. So, a motion to quash a certiorari

because improvidently issued. State v. Road, 3 L. 949. Also a

motion for a rule to show cause. Crane ads. Condit. 16 L. 319;

Halsey axis. Van Wagenen, Id. 350.

Extent of Notice.—On all special motions, the other party

is entitled to two days' notice. Den v. Matlack, 17 L. 354.

Notice of Rule to Plead.—Where a rule to plead has been

obtained without notice, the burden of proving the service of the

rule is upon the party seeking to avail himself of the fact of its

service. Hoffman v. Lowell, 58 L. 553; 34 A. 750.

Revocation of Extension of Time to Plead.—A rule ex

tending defendant's time to plead may be revoked upon good

cause shown ; but such revocation should not be ordered, except

upon notice, unless the exigency of the case be such as not to ad

mit of it. Lucke v. Kiernan, 68 L. 281 ; 53 A. 566.

191. Motion to Strike out Pleadings.

The notice of a motion to strike out any plead

ing or any part thereof shall contain a particular

statement of the defects in or objections to such

pleading on which the party giving notice intends

to rely and matters not specified in the notice shall

not be considered upon the hearing. (P. L. 1903,

p. 587; 3 C. S. 4111; 1882, p. 124, sec. 3.)

192. Fees for Noticing Trial.

A fee of one dollar shall be paid to the clerk of

the county by the party noticing a cause for trial

at every term the same shall be noticed, which fee

shall be included in the taxed bill of costs, and the

clerk shall pay such fees at the end of every term

to the countv collector of said countv. (P. L. 1903,

p. 588; 3C/S.4111; 1871, p. 92, sec." 3.)
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193. Service of Notices.

All notices required to be given by this act shall

be in writing and shall be served upon the attorney

when the party appears by attorney, unless other

wise speciallv provided. (P. L. 1903, p. 588; 3 C.

S. 4111; Rev., sec. 217; Rev. of 1874; Supreme

Court Rule 79.)

See note under section 190, ante, Form and Sufficiency of

Notice in General.

Service of Notice in General.—The notice of taking affi

davits to found thereon an application for an attachment is prop

erlv served on the party and need not be served on his attorney.

Flommerfelt v. Zellers, 7 L. 31 ; State v. Edsall, 10 L. 190, 191.

Proof of mailing to a sheriff a capias and a notice of amerce

ment, and that he has served and returned the capias, is pre

sumptive proof that he received the notice, but not that he re

ceived it ten days before the first dav of the term. Melvin v.

Purdy, 17 L. 162.

Proof of putting a letter containing a notice into the post

office, directed to the opposite attorney, is not sufficient proof of

the service of such notice to found thereon an application in the

attorney's absence. Anonymous, 11 L. 94. Where the attorney

of a lunatic ceases to act, the notice to substitute another attor

nev must be served upon his committee. Den ii. Folger, 20 L.

115.

194. Publication of Notices.

Where advertisement or notice of any matter

is required to be published in any newspaper, the

court or a judge may, whenever the circumstances

of the case shall in the opinion of the court or

judge require a more extensive publication either

in or out of this state, order such publication. (P.

L. 1903, p. 588; 3 C. S. 4111; Rev., sec. 218; R. S.

957, sec. 2; 1830, p. 110, sec. 2.)

195. Court to fix Mode, Etc., of Notices when Law does not

Provide Therefor.

When it shall be necessary to give notice of any

application to any court or judge and no provision
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is made by law for the mode, time or duration of

such notice, the court or judge may upon ex parte

application fix and determine the mode, time and

duration of such notice, either in or out of this

state; and such notice thus given shall be due and

legal notice of such application. (P. L. 1903, p.

588; 3 C. S. 4111; 1873, p. 51; 1889, p. 294.)

2. Affidavits.

Use of, on motion for summary judgment, S. C. R. 1913, rule

80, sec. 351, post.

On application to enter judgment over sham or frivolous plea,

S. C. R. 1913, rule 84, § 355.

To verify account on assessment of damages, S. C. R. 1913,

rule 89, § 366.

Rule for, to amend return to certiorari, what to set forth, S. C.

R. 1913, rule 164.

On application for allowance of certiorari, S. C. R. 1913, rule

168.

Verified bill for printing case and briefs to be filed, rule 203.

196. Notice of Taking' Affidavits: Both Parties may take

Affidavits on Leave to Either.

Affidavits taken in pursuance of any rule of

court shall be taken on four days' notice of the

time and place of taking the same; when leave

is granted by rule to either party to take affi

davits, both parties may take affidavits within

the purview of such rule without further leave

or rule; and on notice of the taking of affi

davits given by either party both parties may take

affidavits, but the officer shall if required first take

the affidavits of the party giving the notice. (P.

L. 1903, p. 588; 3 C. S. 4111; Rev., sees. 219, 220;

Rev. of 1874; Supreme Court Rules 65, 68, 69.)

Rule to Take Affidavits in General.—A rule to take affi

davits only authorizes the taking of legal and competent evidence,
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and should specify the purpose for which the affidavits are to be

taken. Scott v. Beatty, 23 L. 256, 260.

A rule to take affidavits does not expire at the next term after

it is taken, but stands until the cause is argued. Rogers v.

Chadwick, 10 L. 59. When a general rule is obtained by one

party to take affidavits for a specific purpose, both parties have

leave, by virtue of the rule. Anonymous, 9 L. 224.

Ex Parte Affidavits.—An ex parte affidavit taken without

notice in the absence of the opposite party and of his attorney

cannot be read. Dare v. Ogden, 1 L. 91 ; Cooper v. Galbraith,

24 L. 219; Layton v. Cooper, 3 L. 65. See Vandervere v.

Beading, 9 E. 446; State v. Green, 15 L. 88. An ex parte affi

davit allowed to be read on the motion to set aside verdict.

Hanvood v. Smet hurst, 30 L. 230. See Lummis v. Stratton, 2

L. 245.

Ex parte affidavits upon which a rule to show cause has been

allowed cannot be used in the argument of the rule. The char

acter of the depositions taken must be such as to show the facts

necessary to a proper judicial determination of the questions

arising upon the rule. Klein v. Express Co., 61 L. 530; 40 A.

445.

Ex parte affidavits may be used for the purpose of obtaining

a rule to show cause, but are not competent to prove the facts

neccssary to support a motion out of court, or to be read on the

hearing of the rale to show cause depending on facts extrinsic

to the record; such facts can only be brought before the court

by depositions taken on notice. Baldwin v. Flagg, 43 L. 495.

The practice of taking affidavits ex parte, to he used on the

argument of a motion, is peculiar to the court of chancery, and

has never been adopted in tho courts of law. Id.; Peer v: BIox-

ham, 81 A. 659 ; 82 L. 288.

An application for an order setting aside proccedings on a

bail bond, etc., cannot be heard on ex parte affidavits served in

stead of depositions taken on notice. Atkinson v. Prine, 46

L. 33.

Filing.—The affidavits on which a rule to show cause is

made must he filed as a basis for the rule upon entering it.

Peer v. Bloxham, supra.

Evidence to Support.—Affidavits on which a rule to show

cause was founded cannot be used after the rule is made, to

support a motion not of course, or be read on hearing of rule to

show cause defending extrinsic facts; proof by depositions taken

on notice to interested parties being necessary after the grant

ing of the rule to show cause. Peer v. Bloxham, 81 A. 659; 82

L. 288.
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197. Testimony: How Taken.

The party producing the witness shall first ex

amine him without interruption, and then the ad

verse party may cross-examine; the testimony

shall be reduced to writing by the officer himself,

or by the deponent and shall be signed by the de

ponent, or the testimony may be taken by a ste

nographer who shall be sworn to take the same

truly, and the officer shall certify that the same

has been correctly taken and transcribed, in which

case signatures shall not be necessary. (P. L.

1903, p. 588; 3 C. S. 4112; Rev., sec. 221; Rev. of

1874; Supreme Court Rule 66.)

See note under section 19Ci.

Cited.—Peer v. Bloxham, 82 L. 288; 81 A. 659.

3. Habeas Corpus Cum Causa.

198. Removal of Suits to Supreme Court: Bond.

Any action commenced in any circuit court or

court of common pleas, where the debt, damages

or matter in controversy shall exceed two hundred

dollars may be removed into the supreme court at

any time before issue joined upon matter of fact

or law by writ of habeas corpus duly allowed by

one of the justices of the supreme court; provided,

the defendant shall at or before the allowance of

said writ, enter into a bond to the plaintiff with

sufficient sureties approved by the justice in

double the sum demanded conditioned for the pay

ment of the condemnation money and costs, in

case judgment shall pass against him; which bond

shall be filed with said writ and returned with the

same to the supreme court, and in default thereof

said action shall not be removed nor said writ re

turned. (P. L. 1903, p. 589; 3 C. S. 4112; Rev.,

sees. 222, 225; R. S. 929, sees. 86, 87; R. S. 200, sec.
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7; An act to prevent suit under a certain sum

being brought in the Supreme Court, passed 1797,

sees. 2, 3; Rev. 1820, 309; Pat. 258; 1838, p. 61,

sec. 8.)

Propriety of Writ.—A habeas corpus is the proper writ to

remove a civil action from die common pleas into the supreme

court. Chandler v. Monmouth Bank, 9 L. 101.

Bond.—On removing a cause by habeas corpus, bail must be

put in, even by a corporation according to the statute, if re

quired by the plaintiff. Canal Co. ads. Vanatta, 17 L. 159;

Marcellis v. Hamburg Co., 3 L. 918.

On habeas corpus the defendant will not be permitted to file

common bail, although bail below was not required, where the

cause removed was commenced by summons. Anonvmous, 3

L. 641.

Where the defendants we,-e administrators, the court ordered

common bail to be filed, on removing the cause from the com

mon pleas. Sneed ads. Wallen, 5 L. 682 ; Anonymous, 3 L.

539. Nor will a plaintiff be permitted to tile a waiver of bail,

on habeas corpus, in order that the cause might be continued

and tried in the supreme court. Craig v. Berry, 5 L. 852.

Where no bail is filed nor waiver of it entered, the practice is

for the plaintiff to have his option, either by proceeding in the

supreme court or taking a procedendo. Canal Co. ads. Vanatta,

17 L. 159; Dickinson ads. Bank, 16 L. 354. See Craig v.

Berry, 5 L. 582 ; Marcellis tr. Hamburg Co., 3 L. 948.

On habeas corpus, where the defendant had not filed bail, no

bail being required below, the supreme court granted leave to

take 10 days to file recognizance. Marcellis v. Hamburg Co., 3

L. 948. So, the plaintiff, in order to prevent delay, may rule

defendant to put in bail in 20 days, or sitting the court and at

the same time take a rule to plead. Hughes v. Hughes, 1 L.

209.

Time for Removal of Cause.—After arbitrators have been

appointed and met, it is too late to remove a cause by habeas

corpus. A habeas corpus is too late after interlocutory judg

ment. Bickham v. Denny, 1 L. 12; Sharp v. Sinnickson, 1 L.

46. See Chandler v. Bank, 9 L. 101, 101. If improperly

brought, a procedendo will be ordered. Sharp v. Sinnickson, 1

L. 46 ; Austin ti. Nelson, 6 L. 381.

.
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r'9. Proceedings on Return.

Upon the return of the habeas corpus, the plaint

iff shall be deemed to be in court and the pleadings

of the parties shall be filed as in other actions;

or else the plaintiff shall be nonprossed or judg

ment be entered against the defendant. (P. L.

1903, p. 589; 3 C. S. 4113; Rev., sec. 228; R. S.

929, sec. 93; 1799, sec. 89.)

200. Second Removal of Cause Barred if Remanded after

Removal.

If an action be removed by writ of habeas corpus

and afterwards be remanded by writ of proce

dendo or other writ, the same action shall not

again be so removed; if a writ of habeas corpus

for the removal of an action shall be issued out of

the supreme court contrary to the true intent and

meaning of this act, the court to which such writ

shall be directed or offered shall proceed in the

action as though no such writ had been issued or

offered. (P. L. 1903, p. 589; 3 C. S. 4113; Rev.,

sees. 226, 227; R. S. 929, sees. 88, 89; Act to pre

vent suits under a certain sum being brought in

the Supreme Court, sees. 4, 5; see sec 198, ante.)

. 4. Venue.

See S. C. R. 1913, rule 51, § 203a. Complaint must lay venue

or be stricken from files.

201. Local Actions : Order for Trial before Supreme Court.

Every local action shall be tried in the county

where the lands in question are situate or the

cause of action arose, unless the supreme court in

actions pending therein shall order the trial to be

at the bar of the supreme court, which shall only

be done if the matter or property in dispute shall

be of the value of three thousand dollars; if the

party who shall obtain a rule for a trial at bar
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shall not recover to the amount of the said sum,

he shall be entitled to no more costs than if the

cause had been tried at the circuit. (P. L. 1903,

p. 589; 3 C. S. 4113; Rev., sec. 229; R. S. 196, sec.

4; An act relative to the Supreme and Circuit

Courts, passed 1799, sec. 3; Rev. 1820, 453; Pat.

393.)

Construction and Operation in General.—An action for

nuisance to lands by overflowing them with back water raised by

a dam is local, and must be tried in the county where the lands

lie or the cause of action arose. Deacon v. Shreve, 23 L. 204.

An action of trespass quare clausum fregit, being local, must

be laid in the county in which the locus in quo is situated at

the time the trespass is alleged to have been committed. Cham

pion v. Doughty, 18 L. 3. The creation of a new county, includ

ing the land trespassed upon, prior to bringing the suit, but

after the trespass complained of, does not warrant charging the

act to have been done in the new county. Id.; Jenkins v.

Crevier, 50 L. 351 ; 13 A. 28. See Anonymous, 16 L. 393.

Where a deputy sheriff of the county of A. is sued in the

county of B. for an act done in the course of his official duty

in the county of A., the court will, upon affidavit of this fact,

change the venue from B to A. Dennis ads. Ford. 7 L. 200.

The venue, in an action for damages occasioned by negligence

to property, both real and personal, was erroneously laid in a

different countv from that in which the real property was

situate. No steps were taken to compel correction of the error,

and the cause was carried down for trial to the county in which

the venue was laid No motion to non-suit, because of the

erroneous venue, was made. Held, that the trial judge was

right in refusing to direct -i verdict for defendant, or to with

draw from the consideration of the jury the damages to the real

estate and in submitting to (he jury the whole matter covered by

the issue. Blackford v. Railroad Co., 53 L. 56; 20 A. 735.

Action Against Corporation.—In a suit brought against a

corporation, the venue should be laid in the county where their

principal office is located; xhut being considered their place of

residence. The rule applies to railroad companies where their

road runs through and their franchises are exercised in different

counties. Thorn v. Railroad Co., 26 L. 121; Bank v. Heden-

berg, 16 L. 352.

Consolidation of Actions.—An order consolidating local

action, the effect of which is to change the venue in one of the
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actions from that county whv?re the lands in question are situate,

or the cause of action arose, to another county, is not within

the discretion of the court, affects the substantial rights of

the party, and is reviewable on error. Fruit Co. v. Fox, 76 L.

482; 70 A. 460.

Right to Trial at Bar of Supreme Court.—Unless the

supreme court, on motion in behalf of the state, if the state be

interested, shall order trial i't the bar of that court, defendants

charged with manslaughter were not entitled, on their applica

tion, to a trial at the bar of the supreme court. State v. Young,

69 L. 592; 55 A. 91.

Cited.—See State v. Kelsey, 64 L. 1 ; 44 A. 884.

202. Transitory Actions.

An action merely transitory shall at the dis

cretion of the court be tried in the county in which

the cause of action arose, or the plaintiff or de

fendant resides at the time of instituting such

action, or if the defendant be a non-resident, in the

county in which process was served upon him.

(P. L. 1903, p. 590; 3 C. S. 4113; Rev., sec. 230;

R. S. 196, sec. 5; Act relative to the Supreme and

Circuit Courts, sec. 4; see sec. 201, ante.)

Construction and Operation in General.—When it is

deemed necessary or expedient to state where the cause of action

actually arose, and the place thus etated is out of the county

in which the venue is laid, it is necessary to lay the venue under

a videlicet. In all other cases, the introduction of the videlicet

in stating the venue is neither necessary or useful. Duyckinck

v. Ins. Co., 23 L. 279.

This section establishes the practice as to venue and place of

trial in all actions merely transitory, and it must be followed,

and the court will not interfere with its directions, unless upon

proof of special circumstances moving the court to exercise its

discretion otherwise. Schmehl v. Transportation Co., 63 L.

141 ; 41 A. 385.

The cause of action in this case arose in New York. The

plaintiff is a non-resident coiporation. The defendant is a do

mestic corporation with its principal office and agent to receive

service of process in Morris county, where the process was served.

Held, that the venue should have been laid in Morris county,
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and not in Hudson countv. Railroad Co. v. Ice Co., 65 L. 524;

47 A. 471.

Whore there are several defendants, all of whom, except one,

reside in this state, a service of process upon such non-resident,

who is temporarily in this state, will not entitle the plaintiff

to lay the venue in the county where the non-resident is served

with summons. Paper Co. v. Ridson, 62 L. 579; 41 A. 706.

In actions merely transitory, the venue may be laid at the

discretion of the plaintiff, first, in the county in which the cause

of action arose; second, if the plaintiff resided in the state when

the action was commenced, he may lay the venue in the county

in which he then resided; third, if the defendant resided in the

state when the suit was instituted, the venue may be laid in the

county in which the defendant then lived; and fourth, if the

defendant shall not be an inhabitant of this state, it may be laid

in the county in which process shall have been served upon him.

If the plaintiff has laid the venue in one of the places thus

designated by law, it cannot, upon the common affidavit, lx>

changed to any other of the specified counties, or to any other

county in the state, though under special circumstances the

court will change the venue from one to another of the desig

nated counties. Bell v. Canal Co., 15 L. 63.

Under this section the venue may be laid by the plaintiff in

any one of the four counties according to the fact, but, if on'.'

only of the contemplated situations in fact exists, the venue

must be laid accordingly, which will be the place of trial unless

changed by the court under section 203. Venue may be laid

either in (1) the county in which the plaintiff resides, (2) in

which the defendant resides, (3) in which the cause of action

arose, or (4) in which process was served on a non-resident de

fendant. Chancellor t\ Morris, 81 A. 347; 82 L. 14.

Partciulab Causes of Action.—An action of debt for an

escape is a transitory action, and plaintiff may lay the venue in

anv county he pleases. Jones v. Pemberton, 7 L. 350.

Where both parties to an action for slander reside in the

countv where the cause of action arose, the action should be

brought in that countv. Kellv v. Haugh, 60 L. 124; 37 A.

435.

An action upon the third section of the act of February 25th,

1820, P. L., p. 689, "for restraining the plaintiff from navigat

ing the waters between the ancient shores of New York and New

Jersey," is not a local but a transitory action. Giblxins v.

Ogden, 6 L. 285.

In an action for tort to the person, committed in anothei

state, the venue may be laid in the countv in which the defend

1 1
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ants were served with process. Ackerson v. Railway Co., 31 L.

309.

An action by a lessor against his lessee for damages for

breaches of covenants contained in the lease is a transitory ac

tion, in which the venue may be laid by the plaintiff as in other

transitory actions, t'lement v. Stanger, 75 L. 287; 68 A. 97.

Change of Venue in General.—In a transitory action, if

the plaintiff reside out of the state, and the venue is not laid in

the county where the cause of action arose, or where the de

fendant resides, the court will, on motion, and without affidavit

of defense, change the venue to the county where the defendant

resides. Worley v. Scudder, 10 L. 231 ; Dauchy v. Taylor, 9 L.

96. So, where an appearance was endorsed on the writ, the

plaintiff being a non-resident. McMenomv v. Williamson. 11

L. 316.

The court will not change the venue on the ground of incon

venience, upon any nice balancing of circumstances of mere

accommodation to the parties. Over these the legal right of the

plaintiff must prevail. Simanton v. Moore, 65 L. 530; 51 A.

621.

In an action for breach of covenant of seizin and warranty

the court will not change the venue to the county where the

lands lie, without an affidavit stating special circumstances.

Ward v. Holmes, 7 L. 171.

Court has the power under special circumstances to change

the venue in an action of debt on a bond. Meldrum v. Sarvis,

1 L. 203; contra, Shotwell v. Clark, Id. 205.

Venue may be Changed in Ejectment.—Coxe's Case, Id.

203; Parvin v. Miller, Id. 206; contra, Deacon v. Shreve, 23

L. 204. *

The court will order the venue changed, even when laid in the

proper county, if it appears that a fair trial cannot be had there.

Murray v. Railroad Co., 23 L. 63. In order to warrant a change

of venue, it must appear that a fair trial cannot be had in the

county where it is laid, by positive evidence or facts, and not by

the mere opinion of witnesses. Id. Nor upon their belief.

Meldrum v. Sarvis, 1 L. 203, 206.

Hearsay evidence not sufficient to support a motion to change

the venue. Den, Lee v. Evaul, 1 L. 283. In local actions the

venue may be changed, but it must be on clear proof that an

impartial trial cannot otherwise be had. Id. When the plaint

iff is desirous of changing the venue, he must move to amend,

and a suggestion must be entered on the record. Id.

A motion to change the venue on the common affidavit must

be before plea filed ; if a special ground is laid, the venue may
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be changed after plea pleaded. Wildes v. Meires, 11 L. 320.

Where a special ground is laid, and circumstances are brought

before the court, by which it is shown that the defendant may

be exposed to unnecessary difficulty, or the fair administration

of justice be interrupted, the venue may be changed after plea

pleaded. Bell v. Canal Co., 15 L. 63. Venue may be changed

after issue joined. Wistar v. Johnson, 1 L. 260; Snowden v.

Johnson, 3 L. 4i59, 471. Change of venue on common affidavit

refused. Kerr v. Whitaker, Id. 514; In re Hall, 5 L. 718.

An affidavit taken without notice to the adverse party cannot

be read in support of a motion to change the venue. Parker v.

Bank, 8 L. 160.

A motion to change the venue to M., when the cause of action

did not arise there, was refused; there being no proof that the

witnesses of either party resided there. Abrams v. Wood, 4 L.

30: Dauchy v. Tavlor, 9 L. 96; McMenomv v. Williamson, 11

L. 316.

Where the defendant was a bank corporation, and the trans

action out of which the suit arose occurred at the bank, and all

the books, etc., of the bank were necessary evidence, and could

not be removed without great inconvenience and loss, the venue

was changed to the county where the bank was situated. Kerr

v. Bank, 4 L. 363. See Bank r. Hedenberg, 16 L. 352.

In transitorv actions, the court will not change the venue on

the ground of inconvenience upon any nice balancing of cir

cumstances of mere accommodation to the parties. Over these

the legal right of the plaintiff must prevail. Demarest v. Kurd,

46 L. 471.

Presumptions as to Residence.—The plaintiff's residence

will be presumed to be where he alleges it to be, unless the con-

trarv appear. Dabaghian v. KafTafian, 71 L. 115; 58 A. 106.

Cited.—Fruit Co. t\ Fox, 76 L. 482 ; 70 A. 460.

203. Change of Venue : Rule : Stay of Proceedings.

In actions pending in the supreme court, a jus

tice in vacation on application of any party on no

tice and for good cause may grant a rule to show

cause at the next term why the venue should not

be changed to some other county than that in

which it is laid in the declaration, and for the

taking of depositions to be used on the argument

of such rule, which rule shall be granted with or

without a stay of proceedings, as such justice may
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direct. (P. L. 1903, p. 590; 3 C. S. 4115; Rev., sec.

231; Rev. of 1874; 1855, p. 30.)

Cited in opinion by Minturn, for reversal. Case affirmed by

divided court. McCarter v. Oyster Co., 78 L. 394; 75 A. 211.

203a. Venue.

Every complaint shall lay the venue, or in de

fault thereof, may, in the discretion of the court

or a judge, be stricken from the files. (S. C. Rule

54, June, 1916.)

5. Security for Costs.

204. Non-Resident to Give or Make Deposit.

If the plaintiff reside out of this state he shall,

if required at any time before notice of trial, give

bond to the defendant in one hundred dollars, with

sufficient sureties resident in this state, with con

dition to prosecute his action with effect and to

pay costs if he discontinue, be non-suited or a

judgment pass against him; wdiieh bond shall be

filed in the clerk 's office of the court in which such

action is pending; or in lieu of such bond the

plaintiff may deposit the sum named with the clerk

as securitv to the defendant for costs. (P. L. 1903,

p. 590; 3 C. S. 4115; Rev., sees. 232, 233; R. S.

929, sec. 74; 1799, sec. 73; 1887, p. 50; 1890, p.

487; Rev. of 1874.)

Operation and Effect in General.—The right of a de

fendant in equity to require from the complainant, who is resi

dent abroad, security for costs does not rest alone on the pro

visions of the statute. It is an ancient and well-established

rule that if the complainant is resident abroad the court, on the

application of the defendant, will order him to give security for

costs, and in the meantime will direct all proceedings to be

stayed. Newman v. Landrine, 14 E. 291. Nor is it necessary

that the complainant should reside out of the state at the time

of filing his bill, to entitle the defendant to the order. Id. It



Miscellaneous Provisions. 165

will be granted if the complainant goes abroad to reside after

the commencement of the suit. Id.

The defendant in ejectment will not be compelled to enter

security for costs on the ground that he had removed out of the

state after entering into the common rule. Den v. Inslee, 6 L.

475.

Where the defendant was unable to find who or where the

plaintiff is, or his place of residence, the court granted a rule

that the plaintiff file security for costs. Mulford v. Geschiat,

If. L. 272.

The court will not annex to a rule for a trial at bar the con

dition that the plaintiffs give security for costs, though the

plaintiffs are an insolvent and irresponsible corporation. Bank

v. Evans, 14 L. 298.

The court will not impose upon a party applying for a com

mission to examine witnesses out of the state the terms of pay

ment of costs to his adversarv. Roumage r. Insurance Co., 12

L. 95.

A non-resident prosecutor of an administration bond shall

give security for costs, if required. Governor v. Sureties, 3 L.

754.

Rule to stay proceedings till security for costs is filed, refused

when some of the plaintiffs were non-residents. Anonymous,

3 L. 886.

This court will not order the plaintiffs to give security for

costs upon the ground that but one of the plaintiffs reside in

this state, and that he had, several years before the commence

ment of the suit, taken the benefit of the insolvent laws. Den

v. Boqua, 10 L. 192; Bank v. Evans, 17 E. 298, 300.

Who are Non-Residents.—A corporation created by the law

of this state, and for purposes to be carried on within its juris

diction, although it has no property within the state, is not a

non-resident, within the meaning of the statute respecting se

curity for costs. Boat Co. v. Andrews, 8 L. 177.

Actions uy Infants.—Infant plaintiffs residing in this state

are not required to give security. Cotheal ads. Moorehouse, 21

L. 335. Where an infant plaintiff residing out of this state sues

by a prochein ami residing in the state, the defendant by the

statute is entitled to security for costs. Where the prochein

ami is irresponsible, the court may order security, or appoint

one responsible. Id.

Certiorari Proceedings.—Plaintiffs in certiorari, residing

out of the state, will be required, on motion and affidavit to that

effect, to give securitv for costs, and proceedings will he stayed

till such security be given. Scull r. Assignees, 15 L. 430.
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A plaintiff who resides in this state, and brings a certiorari

to remove a judgment rendered against him in an action of

forcible entry and detainer, will not be required to file security

for costs, though it is proved that he is unable to pay the costs,

if the decision be against him. Smith v. Williamson, 11 L. 315.

Habeas Corpus Proceedings.—The prosecutor in a writ of

habeas corpus need not enter security. State v. Lyon, 1 L. 403.

Affidavit of Non-Residence.—The affidavit of non-resi

dence to obtain security for costs, may be made by a party in the

cause. May v. Morton, 8 L. 177.

Time for Application for Security.—Rule for security

for costs in ejectment may he granted after issue joined. Den

v. Wilson. 5 L. 680.

Where the plaintiffs (a foreign corporation) filed their dec

laration in season, the court refused an application to require

them to file security for costs made by the defendants at the

term next after the return of the writ, who offered no excuse for

neglecting to make an earlier application, nor any affidavit of

merits. Bank v. Goodwin, 11 L. 439.

Waiver of Security.—If, after knowledge of the non-resi

dence defendant takes any step in the cause before applying for

the order, he thereby waives security for costs. When the de

fendant's affidavit or application for security fails to show

clearly that the defendant did not know of the complainant's re

moval before taking the last step in the cause, the application

will he denied. Newman v. Landrine, 14 E. 291.

Cited.—Kienzle v. Gardner, 73 L. 258; 63 A. 10.

205. Demand for Security.

When a defendant is entitled to security for

costs, he shall give notice to the plaintiff that he

requires such security and thereupon all proceed

ings shall be stayed until such security is filed or

deposit made, and the plaintiff upon filing such

security or making such deposit shall give notice

thereof to the defendant, with the names and resi

dences of the sureties; after such notice the de

fendant shall have the same time to plead that he

had at the service of the notice requiring securitv.

(P. L. 1903, p. 590; 3 C. S. 4116; Rev., sec. 234;

Rev. of 1874; Supreme Court Rules 76, 77.)
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Construction and Operation in General.—The demand

of residence under section 4, ante, is not, in contemplation of

law, merely ancillary to the demand of security for costs. There

are other purposes which the statute providing for it was in

tended to accomplish, and it is of use in other cases than where

the plaintiff is a non-resident. The purview of this section,

which stays the running of time to plead on the service of a

notice requiring security of a non-resident plaintiff, is not ex

tended to a notice which mav, with equal propriety and efficacy,

be served on a resident plaintiff. Whitney v. Bank, 40 L. 482.

Demand of security for costs may be made after obtaining a

rule extending the time to plead, and. if made before issue

joined, it operates as a stay of proceedings. Obtaining a rule

to extend time to plead is i;o waiver of the right to demand

security for costs. Rommel v. Kirk, 4 N. J. L. J. 216.

Our statute authorizing demand for security for costs does

not abrogate the common law rule which allows application to

the court for security to be made in certain cases even after

issue joined. Id. After issue joined, application may be made

to the court upon notice for securitv for costs. Code t;. Wil

liams, 5 N. J. L. J. 218.

Cited.—Kienzle v. Gardner, 73 L. 258; 63 A. 10.

206. Affidavits of Sureties: Exceptions to Sureties.

The plaintiff may at the time of filing his bond

for costs file therewith an affidavit of each soret}r,

that he is a resident of this state and is worth two

hundred dollars after all Ins debts are paid, or an

approval of the sureties indorsed on said bond by

a judge of the court or a supreme court commis

sioner; in case no such affidavit or approval is

filed, the defendant may within ten days after no

tice of filing security give notice that he excepts

to the sureties, in which case the plaintiff shall

file such affidavit or a new bond with such affi

davit of the sureties thereto annexed; the defend

ant shall have the same time to plead after notice

of filing such affidavit or new bond as he had at

the service of the notice of exceptions; the plaint

iff may file such bond and affidavit or approval and

give notice thereof before security is required.
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(P. L. 190:5, p. 591; 3 C. S. 4116; Rev., sec. 235;

Rev. of 1874; Supreme Court Rule 78.)

Cited—Kit-nzle ?•. Gardner, 73 L. 258; 63 A. 10.

6. Circuit Record: Postea and Judgment.

See filing postea, P. A. 1912, rule 76; S. C. R. 1913, rule

116, § 393.

Failure to file postea, a wniver of finding or verdict, when,

S. C. R. 1913, rule 117, § 394.

Finding included in postea, when, P. A. 1912, rule 74; S. C.

R. 1913, rule 113, § 391.

207. Trial of Supreme Court Issue at Circuit : Transcript.

When an issue in the supreme court is to be

tried at a circuit, a transcript of the pleadings in

the action with a proper placita shall be sent to

the circuit which shall be a sufficient warrant for

the latter to proceed upon, hear and determine the

action; either partv mav have such transcript if

required. (P. L. 1903, p. 591; 3 C. S. 4116; Rev.,

sec. 239; R. S. 1%. sec. 8; An act relative to the

Supreme and Circuit Courts, passed 1799, sec. 8;

Rev. 1820, 453; Pat. 396.)

Transcript Available on Trial at Future Terms.—The

transcript, when onco sealed and certified by the clerk, need not

in ordinary eases, be altered in date or resealed, though the trial

does not take place at the first circuit after the transcript is

made out and certified ; but the same certificate will answer

for the trial of the cause at any future term. Mickle ads.

Dunham, 10 L. 150.

Clerk may authorize preparation and authentication of tran

script. The clerk may permit the attorney to make out a tran

script of the pleadings in the cause, and affix the signature of

the clerk and the seal of this court to the certificate required

by law, when, in fact, such pleadings are on file. Caldwell v.

Estell, 20 L. 326.

Necessity of Transcript.—It is plain that the party must

procure the circuit record in the first instance and present it
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to the trial judge before he can have his trial. Parker, J., in

Weinberger v. Erie R. R. Co., 86 L. 259; 90 A. 1013.

Variance Between Record and Copy of Declaration.—

It does not constitute a variance that the circuit record differs

from a copy of the declaration furnished defendant by plaint

iff's attorney; he should obtain a copy from the files of the

court, made by the clerk. Ogden v. Gibbons. 5 L. 518, 532.

208. Trial by Consent in Circuit Court or Common Pleas.

By consent of parties a supreme court issue may

be sent by the justice of the circuit to be tried in

the circuit court or court of common pleas of the

county wherein the venue is laid, and in relation

to such trial the judge holding said circuit or com

mon pleas shall haA'e the same power as a justice

of the supreme court, including power to amend,

to sign the postea, to settle and seal exceptions and

to grant a rule to show cause for a new trial. (P.

L. 1903, p. 591: 3 C. S. 4116; Pev. of 1903.)

209. Return of Transcript by Court Trying Supreme Court

Issue: Postea.

The court before whom a supreme court issue

shall be tried shall return the transcript with the

verdict and other proceedings had thereon to the

supreme court at the next term, and the supreme

court shall receive and file the same, and give

judgment thereon according to law; if the justice

or judge shall die before signing the postea the

supreme court may order judgment to be entered

in accordance with the proceedings of the trial

court on the production of the circuit court record

with the postea annexed, signed by the clerk and

under the seal of the said court, which certifica

tion the clerk of said court shall make; and in

such case all questions as to form of the postea

shall be determined by the supreme court and the

postea may be amended as to matter of form by

said court. (P. L. 1903, p. 591; 3 C. S. 4117; Rev.,
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sec. 240; R. S. 196, sec. 13; Act relative to the

Supreme and Circuit Courts, sec. 13; see sec. 207,

ante; 1892, p. 313.)

Amendment of Postea.—The right to amend a postea is

unquestionable. It may be corrected by the judge's notes, or

by entries or memoranda of the clerk of the circuit, or by other

evidence. Ferguson ads. State, 31 L. 283. An application to

amend a postea should be made to the trial judge, and the court

in banc sbould not entertain such a motion unless the matter

is referred to the court by the judge. Peters v. Fogarty, 55 L.

386 ; 26 A. 855. AVhen an application is made to amend a

postea, on the ground that it does not correctlv state the verdict

actually delivered by the jury in open court, the testimony of

the jurors is admissible to show what verdict they did deliver.

Id.

210. Judgment on Postea : Relicta.

P. L. 1903, p. 592; 3 C. S. 4117; Rev., sec. 241;

1855, sec. 39; 1857, p. 298, sec. 8.

Repealed by P. A. 1912, p. 384, § 34, § 294.

See P. A. 1912, rule 76; S. C. R. 1913. rule 116; post, §

393.

Repealed Section Cited in; power of special judge. A

judge of the circuit court, speciallv appointed, may not sign an

order for judgment in the supreme court. A justice of the

supreme court onlv mav make such an order. McConnell v.

Cement Co., 74 L. 727 ;' 67 A. 316.

7. Bills of Exceptions and Rules to Show Cause.

See bill of exceptions abolished, P. A. 1912, p. 382, sec. 25;

as amended, P. L. 1916, p. 109; post, § 285.

New trial.

Not granted unless substantial error, P. A. 1912, p. 382, sec.

27; post, § 287.

Use of new evidence on ,ipplication for, P. A. 1912, p. 382.

sec. 28 ; post, § 288.

Questions considered as grounds for, P. A. 1912, p. 397, rule

72; S. C. R. 1913, rule 131, § 380.

As to damages only, P. A. 1912, p. 379, rule 73; S. C. R.

1913, rule 132, § 38L
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Statement of ease for, P. A. 1912, p. 379, rule 70; S. C. R.

1913, rule 110, § 370.

Statement of ease for preparation, P. A. 1912, p. 397, rule

71 : S. C. R. 1913, rule 111, § 371.

Verdict or finding waived unless postea filed within 10 days

after first day of next term, S. C. R. 1913, rule 117, § 394.

Judge at circuit may order a new trial where the jury disre

gard an instruction to find a verdict, S. C. R. 1913, rule 121,

§ 383.

Motion for, to be made at term when postea returned or

succeeding term, S. C. R. 1913, rule 121, § 386.

Rule to show cause.

Effect to bar an appeal except on point expressly reserved,

P. A. 1912, p. 399, rule 83; S. C. R. 1913, rule 129, § 401.

Mav be special, question considered, P. A. 1912, p. 399, rule

83; S. C. R. 1913, rule 130, § 401.

Application for, shall first be made before the judge before

whom the trial took place, S. C. R. 1913, rule 122, § 384.

Such application to be made ex parte and six days after ver

dict, S. C. R. 1913, rule 123, § 385.

Partv entering rule shall file and serve reasons for new trial,

S. C. R. 1913, rule 125, § 387.

Argument shall be brought on at next term after entrv of

rule. S. C. R. 1913. rule 125, § 387.

State of case, how settled. S. C. R. 1913, rule 126. § 388.

Onlv one counsel to be heard on motion for rule, S. C. R.

1913, rule 127, § 389.

If rule discharged, judgment final shall be entered as of time

when judgment nisi was taken, S. C. R. 1913, rule 128, § 390.

211. Bills of Exceptions shall be Settled and Sealed by

Justice.

P. L. 1903, p. 592; 3 C. S. 4117; Rev., sees. 242,

245; R. S. 980, sec. 1; An act directing bills of ex

ceptions to be sealed, passed 1797; Rev. 1820, 293;

Pat. 245: Rev. of 1874; Supreme Court Rule 83;

1888, p. 237.

Repealed by P. L. 1912, p. 384, § 34, § 294.

Repealed Section Cited in Mann v. Glover, 14 L. 195.

See Bellon v. Gibbon, 12 L. 76, 78; Associates v. Davison, 29

L. 415, 417; Coxe v. Field, 13 L. 215, 218; Ford v. Potts, 6

L. 388, 392 ; Furman v. Applegate, 23 L. 28, 33 ; Railroad Co.
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v. Moore, 24 L. 824; Apgar v. Hiler, 24 L. 812, 817; Newtnn

fi'/.v. Gloucester, ii L. 405; \ an Waggoner v. ('oe, 25 L. 197;

Roston v. Morris. 25 L. 173, 176; Johnson v. State, 26 L. 311;

Brand v. Longstreet, 4 L. 325, 328; In re Carle, 60 L. 83; 37

A. 608; State r. Holmes, 36 L. 62; Donnellv v. State, 26 L.

4i55; State v. Holmes, 36 I. 62; Agnew v. Campbell, 17 L.

291; Wilson ads. Moore, 19 L. 186; Anonvmous, 2 L. 664;

Moore v. Hamilton. 24 L. 532; Clarke v. Fulse, 2 L. 263;

Martin r. Thompson, 10 L. 142; Williams r. Sheppard. 13 L.

76; Lefferts v. State. 47 L. 26; 6 A. 521; Lutes r. Alpaugh,

23 L. 165; Corv v. Freeholders, 44 L. 445; Driscoll r. Carlin,

50 L. 28; 11 A. 482; Bobbins r. Yanderljeck, 55 L. 364; 26

A. 919; Cohen v. Gartner, 52 L. Ill; 18 A. 691 ; Fruit Co. r.

Fox, 76 L. 482; 70 A. 460; State v. Mangano, 77 L. 544; 72

A. 366; Lopcr i\ Somers, 71 L. 657; 61 A. 85.

212. Death of Judge Without Sealing Exceptions.

P. L. 1903, p. 592; 3 C. S. 4118; Rev., sec. 243;

1865, p. 776; 1889, p. 92.

Repealed by P. L. 1912, p. 384, § 34, g 294.

213. Contents of Bill of Exceptions.

P. L. 1903, p. 592; 3 C. S. 4118; Rev., sec. 244;

Rev. of 1874; Supreme Court Rule 82.

Repealed by P. L. 1912, p. 384, § 34, § 294.

Repealed Section Cited in Donnelly v. State. 26 L. 465;

Associates v. Davison, 29 L. 415 ; Packard v. Railway Co.. 54

L. 229; 23 A. 722; Moran v. Green, 21 L. 562; Oliver v.

Phelps, 21 L. 597 ; Id., 20 L. 180 ; Petre ads. State, 35 L. 64 ;

Dodge v. State, 24 L. 456. See Budd v. Crea, 6 L. 370, 373;

Moore v. Hamilton, 24 L. 532; Gibbons r. Ogden, 5 L. 853,

854.

214. Rule to Show Cause a Waiver of Bills of Exceptions

Except on Points Reserved.

P. L. 1903, p. 593; 3 C. S. 4119; Rev., sec. 246;

Rev. of 1874: Supreme Court Rule 42.
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Repealed bv P. L. 1912, p, 384, § 34, § 294.

See P. L. 1912, p. 399, rule 83; S. C. P. 1913, rule 129;

post. § 401.

Repealed Section Cited in Traction Co. v. Whelan, 60 L.

154; 37 A. 1106; Wilson ads. Moore, 19 L. 186; Finley v.

Handley, 50 L. 503 ; 14 A. 585 ; Meeker v. Boylan, 27 L. 262 ;

Mann v. Glover, 14 L. 195; Ogden v. Gibbons, 5 L. 853;

Bunting ads. Allen, 18 L. 299; Paulison ads. Halsey, 37 L.

205; 38 L. 488; Iladen v. Manufacturing Co., 73 L. 308; 63

A. 7: Karl v. Diamond, 77 L. 167; 71 A. 46.

8. Case Certified.

215. Case Certified to Supreme Court.

The circuit court may upon terms state and

certify any question of doubt or difficulty to be

argued at the bar of the supreme court; which

court shall hear the same, and after opinion given

therein certify the same to the said circuit court,

which court shall render judgment therein in con

formitv to such opinion. (P. L. 1903, p. 593; 3 C.

S. 4119; Rev., sec. 247; R. S. 200, sec. 5; 1838, p.

61, sec. 6.)

Construction and Operation in General.—Under our

Practice act the circuit court is required to settle all disputed

facts before it can send a case to the supreme court for its ad

visory opinion. Destefano v. Calandriello, 57 L. 483; 31 A.

385; Bunn v. Railway Co., 65 L. 372; 47 A. 440; Wilson v.

Railroad Co., 64 L. 44; 44 A. 850.

In cases certified by circuit courts for advice, the supreme

court deals with questions of law only. Lumber Co. v. Pur-

roughs, 62 L. 469; 41 A. 695.

The supreme court, on a rule to show cause' why a new trial

should not be granted of an issue tried at the circuit, will not

consider questions embraced in exceptions reserved in the rule,

and therefore it will not give its advisory opinion to a circuit

court on questions embraced in exceptions reserved in a rule to

show cause why a new trial should not be granted of an issue

tried in that circuit. Holler v. Ross, 67 L. 60; 50 A. 342.
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This section permits the certification of fundamental ques

tions only, a decision of which disposes of the case. McDonald

v. Central R. R. Co., 95 A. 734; Yon Novelly v. Carpenter, 97

A. 779.

Questions not Properly Certified.—Under section 254,

post, rules of practice settled by judicial decision in the supreme

court extend to the circuit courts. Therefore, such questions are

not pending, and do not present a case of doubt and difficulty

to be certified under this section. Holler v. Ross, 67 L. 60; 50

A. 342.

Whether a verdict was contrary to the weight of the evidence,

and the damages excessive, are not questions properly certified.

Murray v. Railway Co., 61 L. 301; 39 A. 648.

The question whether, on the whole case, there was evidence

on the question of fraud which should have been submitted to

the jury is not such a fundamental question as may be certified

under this section, since its decision would not control the de

cision. McDonald v. Central R. R. Co.. 95 A. 734. Under this

section all matters of fact mrst be settled in the circuit court,

and only questions of law can be certified to the supreme

court. Id.

Matter Arising in Elections.—The supreme court can

not express an advisory opinion except in cases falling within the

operation of this section, and a justice of the supreme court,

sitting under the act regulating elections, approved May 28th.

1890, to decide, in a summary way, upon the fairness and

legality of certain elections, cannot call upon the supreme court

for its advisory opinion touching any matter in the course of

such proceedings. In re Margarum, 55 L. 12 ; 25 A. 702.

Cited.—Welch v. Woodworking Co.. 61 L. 57: 38 A. 824;

Mendles v. Danish, 74 L. 333; 65 A. 888; Kehoe v. Stagmeier,

70 L. 175; 56 A. 252.

216. Certificate Filed, Etc.

When a question is so certified the clerk shall

file the certificate, enter a rule as of course setting

the cause down for argument and place the same

on the paper giving it prioritv according to the

date of the filing the certificate. (P. L. 1903. p.

593; 3 C. S. 4120; Rev., sec. 248; Rev. of 1874;

Supreme Court Rule 36.)
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217. Error Assigned on Certified Opinion.

Where judgment shall be rendered by any cir

cuit court in conformity to the certified opinion

of the supreme court upon a question so certified

and a writ of error shall be brought to reverse

such judgment, such certified opinion shall be re

turned with the writ of error as part of the record

and error may be assigned thereon; if error be

found therein the judgment mav be reversed. (P.

L. 1903, p. 593; 3 C. S. 4120; Rev., sec. 249; 1855,

sec. 86.)

Errors in Advisory Opinion not Assignable on Euror.

—When a motion for a new trial is certified by the circuit court

to the supreme court for its advisory opinion, errors in such

advisorv opinion cannot be assigned on error in the court of

errors. * Railroad Co. v. Nevelle, 51 L. 332; 17 A. 836; 19 A.

538.

Cited.— De Baun v. Brand, 61 L. 624; 41 A. 958.

9. Penalties and Damages : How Recovered.

218. Recovery of Damages or Penalty.

Whenever in this act it is provided that any per

son shall be liable for any damages or penalty for

the doing or not doing of any act, such damages

or penalty may be recovered with costs by the

party aggrieved by an action on contract in any

court of competent jurisdiction, and every action

for the recovery of a penalty imposed by this act

shall be instituted within one vear after the liabil

itv was incurred. (P. L. 1903,' p. 593; 3 C. S. 4120;

Rev. of 1893; Rev., sec. 11; R. S. 929, sec. 10;

1799, sec. 10.)

By this section an action arising out of the violation of the

act of 1884, page 339, providing a penalty for refusing admis

sion into a theatre to a negro may be brought on contract.

Miller r. Stampul. 83 L. 278; 84 A. 201.
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10. Suits by Common Informers.

219. Indorsement of Special Note on Information in an

Action by Informers : Process : Etc.

In every action instituted by an informer on a

penal statute, a special note shall be endorsed on

the information of the very day, month, and year

of its institution, and such action shall be of record

from that time and not before; and upon every

process in such action to compel the appearance of

the defendant shall be endorsed the name of the

party who prosecutes and the title of the statute

upon which the action is founded; any clerk issu

ing process contrary to this provision shall forfeit

to the party against whom such process is issued

ten dollars for every offense. (P. L. 1903, p. 594;

3 C. S. 4120; Rev., sees. 253, 254; R. S. 919, sees.

1, 2; An act relative to suits instituted bv common

informers, passed 1799, sees. 1, 2; Rev. 1820, 405;

Pat. 348.)

Construction and Operation in General.—In an action

by a common informer to iecover a penaltv, the justice must

make a special note in his docket of the day, month and year

of its institution. Ackerson v. Zabriskie, 7 L. Ki7. Merely

slating the time of the commencement of the action, and the

amount of the penalty, without stating what the penalty was

for, or under what statute it accrued, is not sufficient. Id.

What is an insufficient state of demand to recover a penalty

under the ''act regulating traveling on public and turnpike

roads in this state." Id.

Time and Sufficiency of Entry.—This note should be

made at the time or on the day of the commencement of the suit ;

and if the justice omits to make the entry until the return of

the summons, the judgment will be reversed. Griffith v. West,

10 L. 301. Although it would be convenient and proper to

make the entry more special, yet where the nature of the action

appears from the subsequent proceedings, and the act is in terms

complied with, it is sufficient. Dallas v. Hendry, 3 L. 973.

An entry in the clerk's docket, giving the return day of the

summons and not the day of issue, is insufficient. An endorse
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ment on the summons referring to the aet of March 8th, 1877,

and not to the amended act of May 1st, 1894. is insufficient.

Corlies v. Machine Co., 17 N. J. L. J. 285.

Necessity for Endorsement.—In a qui tam action the

note of the commencement of the action and the endorsement

of the summons are necessarv to give the court jurisdiction, and

a motion to set aside the process as defective in this respect,

may he made even after an Appearance for the purpose of a col

lateral motion. Corlies r. Machine Co., 17 N. J. L. J. 285.

The title of the statute and the name of the prosecutor must

he endorsed on the writ. Miller i\ Stoy, 5 L. 476; Oliver v.

Larzaleer, 5 L. 513. On an information for profanity the title

of the statute on which the complaint is made, or the name of

the prosecutor, need not be endorsed on the process. Johnson

r. Barclay. 16 L. 1.

Effect of Failure to Endorse.—Error in not endorsing

the summons in a penal action as required by this section, is a

mere irregularity and does not deprive a justice of the peace of

jurisdiction. Hageman v. Van Uoren, 6 N. J. L. J. 310. The

omission is an irregularity which, if properly objected to, would

defeat the process, hut which does not, in the absence of objec

tion, deprive the justice of the right to proceed. Id. Sec Wil

liamson v. Common Pleas, 42 L. 386.

Suit for Violating Child Labor Law.—An action brought

by a state official by virtue of his office for the penalty for the

violation of the first section of the Child Labor law is not

within the provisions of this section. Brvant v. Hardware Co.,

76 L. 45 ; 69 A. 23.

Failure to Endorse not Jurisdictional Defect.—The

failure to endorse upon the process in a penal action the title of

the statute is an irregularitv that will, upon objection, defeat

the process: it is not a jurisdictional defect. Haves v. Storms,

64 L. 514: 45 A. 809: 23 N. J. L. J. 150.

Suit Against Railroad Company for Penalty.—In a 'pii

tam action to recover from ,v railroad company a penalty under

section 38 of "An act respecting railroads and canals,'' it is nec

essarv to endorse on the process, not onlv the title of such stat

ute, but also the title of act March 11th', 1880 (P. L.. p. 203L

alleged violation of which is the foundation of the action.

Hunter v. Railroad Co., 70 L. 101 : 56 A. 139.

CITED.—See Minard v. Gas Co.. 76 L. 132; 68 A. 910.

Suits for Refusal of Admission to Neoro.—This section

does not apply to an action brought under the act of 1884, page

339. for refusal of admission to negro into a theatre. Miller r.

Stampul. 83 L. 278; 84 A. 201.

1?
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Suits to Recover Penalty Under Timber Act.—To re

cover a penalty under the Timber act (4 C. S. 5396), the action

must be in contract as prescribed bv section 219. Lott v. Lev-

enthal, 80 L. 216; 76 A. 328.

220. Defendant's Plea.

The defendant in every such action may plead

the general issue and give in evidence any special

matter which, if pleaded, would be a bar to the

action, giving notice with the plea of the matter

so intended to be given in evidence. (P. L. 1903,

p. 594; 3 C. S. 4121; Rev., sec. 255; R. S. 919, sec.

3; Act relative to suits instituted by common

informers, sec. 3; see sec. 219, ante.)

221. Recovery by Covin no Bar: Prosecutor Liable for

Proportion of Penalty in Certain Cases.

No recovery by verdict or otherwise obtained

by coviu or collusion in any such action shall be a

bar to any other action prosecuted in good faith;

and if the prosecutor of an action for the recovery

of any penalty not wholly appropriated to the use

of such prosecutor shall compound with the de

fendant to direct such action to be discontinued,

unless it be by leave of the court, then such prose

cutor shall be liable for so much of the penalty to

the state or any other person than the prosecutor,

as the state or such other person would have been

entitled to if the defendant had been convicted.

(P. L. 1903, p. 594; 3 C. S. 4121; Rev., sees. 256,

257; R. S. 919, sees. 4, 5; Act relative to suits in

stituted bv common informers, sees. 4, 5; see sec.

219, ante.)

222. Costs to be Paid by Informer on Non-Suit, Etc.

Every informer on a penal statute shall pay

costs to the defendant if he discontinue, be non

suited or judgment pass against him, for which
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costs the defendant shall have execution against

the goods and bodv of such informer. (P. L. 1903,

p. 594; 3 C. S. 4121; Rev., sec. 258; R. S. 919, sec.

6; Act relative to suits instituted by common

informers, sec. 6; see sec. 219, ante.)

223. Exceptions in Application of Act.

Nothing in the four preceding sections shall ap

ply to any certain person, body politic or corpo

rate, to whom or to whose use any forfeiture,

penalty or action is or shall be specially limited

or granted by any statute, but every such certain

person, body politic or corporate, may in such case

sue, prosecute or inform as he or they might have

done if this act had not been passed. (P. L. 1903,

p. 595; 3 C. S. 4121; Rev., sec. 259; R. S. 919, sec.

7; Act relative to suits instituted by common in

formers, sec. 7; see sec. 219, ante.)

Cited.—Bryant v. Hardware Co., 76 L. 45 ; 69 A. 23.

11. Exceptions to Judges.

224. Disqualification of Judge.

No judge of any court who shall be related in

the third degree to any of the parties to an action

pending in such court, or be interested in the event

of such action, or shall have been attorney of

record or counsel for any party to the action, or

shall have given his opinion upon the matter in

question in such action, shall nominate or strike

the jury or sit on the trial or argument of any

point in controversy in such action; the degrees

of kindred in such case shall be calculated accord

ing to the common-law manner of computation;

provided, nothing herein shall be construed to pre

vent any judge from sitting on the trial or argu

ment of any point in controversy in an action be
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cause he may have given his opinion in another

action wherein the same matter in controversy

shall have come in question, or because he may

have given his opinion on any question in contro

versy in the same action in the course of the pre

vious proceedings therein, or because the board of

chosen freeholders of any county, or any township

or municipality, in which he is an inhabitant or

liable to be taxed, are or may be parties to the

record or otherwise interested. (P. L. 1903, p.

595; 3 C. S. 4121; Rev., sees. 260, 261, 261; R. S.

992, sees. 1, 2; 1820, p. 90, sees. 1, 2; 1849, p. 129.)

Construction and Operation in General.—When the leg

islature provides for the exercise of judicial functions it cannot

change their essential nature, and authorize a judgment in

violation of the maxim that no person can be a judge in his own

case. That maxim is founded in natural justice and funda

mental law, and is inherent in, and part of the nature of judi

cial action. State. Winans, v. Cranford, 36 L. 394. See Schro

der v. Ehlers, 31 L. 44. The assessment in this case was set

aside, because three of the commissioners who made it were

owners of the land to he assessed, and therefore judges in their

own cases. Id. ; State, Kingsland, v. Union, 37 L. 268.

Relationships Which Disqualify.—It is good ground of

challenge to a judge that he had married a sister of the plaint

iff's wife and that the justice's wife was deceased, leaving issue.

Vannoy v. Givens, 23 L. 201, 202. If one of the justices

making an order of filiation is a cousin of the mother, the pro

ceedings will be quashed. State. Stoll. r. Gariss. 38 L. 200.

Disqualification Through Dissent.—Where a new trial

was ordered, the chief justice, who dissented, was held incom

petent to sit at the new trial at the circuit because of having

expressed an opinion. Den, Snedelers v. Allen. 2 L. 35, 51,

note.

Trial Judge not Disqualified on Motion for New Trial.

—In the supreme court, on motion for a new trial, a challenge

to a judge because he had tried the cause below was overruled.

Den, Pearson v. Hopkins, 2 L. 195.

Trial Judges not to Sit on Review.—The judges who

concurred in the judgment below are excluded from sitting on

the review, in the court of errors and appeals, although there

had been no argument below, and no formal opinion delivered.
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Gardner r. State, "21 L. 557. But this does not exclude thein

from voting or expressing opinions on preliminary and col

lateral motions. The exclusion only applies to the hearing of

the cause. Engle r. Cromlin, Id. 561.

Constitutional Law.—A law is unconstitutional which pro

vides that no judgment of the supreme court shall he reversed

by the court of errors unless a majority of those members of the

court who are competent to sit on the hearing and decision of

the case shall concur in such reversal. Clapp v. Ely. 27 L. 622.

Proceedings to Establish Road.—A judge is not incom

petent to appoint commissioners to review the damages on lay

ing out a road because he has once been a member of the town

committee : nor because he was once employed as surveyor by

the opponents of the road ; nor because he has expressed an

opinion that the road was unnecessary. These are matters un

connected with the question of the damages sustained. Read-

ington r. Dilley. 24 L. 209.

225. Challenges : Making and Trial.

All challenges to a judge for the causes afore

said shall be made previous to the trial or argu

ment, and the court may try such challenges or

appoint three indifferent persons triors for that

purpose at the discretion of the court, and the

finding of a majority of such triors shall be re

ceived as the determination of such triors. (P. L.

1903, p. 595; 3 C. S. 4122; Rev., sec. 262; R. S.

992, sec. 3; 1820, p. 90, sec. 3.)

Construction and Operation in General.—Form of chal

lenge and trial. Den, Pearson v. Hopkins, 2 L. 195. On a chal

lenge to a justice of the peace three triors were appointed.

Their determination of the facts was held to be conclusive,

under the statute. Davis r. Mahany. 38 L. 104. A challenge

to a justice for relationship must show how he is related, and

to whom. Stevenson ii. Stiles. 3 L. 740.

226. Judge not to act as Clerk.

No judge of any court shall act as clerk of the

court of which he is judge. (P. L. 1903, p. 595;

3 C. S. 4122; Rev., see. 263; R. S. 992, sec. 4; 1820,

p. 90, sec. 4.)
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12. Aid to Poor Suitors.

227. Process Without Costs: Counsel Assigned: Costs.

Every poor person who shall have a cause of

action shall have at the discretion of the court be

fore which he would sue, any process accorded to

the nature of his case without paying for the same,

and the court shall at its discretion assign to such

poor person counsel, attorneys and other officers

requisite to prosecute the said action, who shall

perform their respective duties therein without

fee or reward; every such poor person, being

plaintiff in any such action, shall not be compelled

to pay costs. (P. L. 1903, p. 596; 3 C. S. 4122; An

act to assist poor persons in the prosecution of

their suits, passed 1799; R. S. 901; Rev. 1820, 393;

Pat. 339.)

Effect of Agreement foe Compensation.—The fact that

counsel has been so assigned will not debar him from enforcing

an agreement for compensation, dependent upon success, in

establishing the right, by which success the suitor will be pro

vided with the means of remuneration. Hassell v. Van Houten,

39 B. 105.

13. Supreme Court Examiners.

228. Supreme Court Examiners: Powers: Etc.

The justices of the supreme court or any two of

them, of whom the chief justice shall be one, may

commission under the seal of said court from time

to time as many persons as they shall think neces

sary in the several counties as supreme court ex

aminers, who shall have the same powers to ad

minister an oath or to take any deposition in any

action for use in any court of law as a justice of the

supreme court, and any oath or affidavit that may

be taken before a supreme court commissioner

may be taken before a supreme court examiner,

and for all services rendered said examiner shall be
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entitled to receive the same compensation as su

preme court commissioners. (P. L. 1903, p. 596;

3 C. S. 4122; 1898, p. 62.)

Proceedings Supplemental to Execution.—A supreme

court examiner may take the deposition of a judgment defend

ant under an order directing him to make discovery in proceed

ings supplemental to execution, though technically an "affida

vit" is taken ex parte, and though a "deposition" is technically

taken on notice so that the testimony taken under an order for

discovery is technically a "deposition," but the words "deposi

tion and affidavits" may b'e svnonvmous. Hershenstein v. Hahn,

77 L. 39 : 71 A. 105.

XVI. COSTS.

See fees, costs and taxation, P. L. 1911, pp. 742, 756. See

P. L. 1916, pp. 156, 159.

Disallowed at discretion of court, P. A. 1912, p. 383, sec. 30;

post, § 290.

Allowed when certiorari dismissed for want of prosecution,

S. C. P.. 1913, rule 166.

On certiorari of assessment, may be apportioned, S. C. R.

1913, rule 171.

Nominal, unless taxed on or before the first day of second

term after judgment, S. C. R. 1913, rule 201.

Notice of retaxation, S. C. R. 1913, rule 202.

Of printing state of case and brief mav be taxed, S. C. R,

1913, rule 203.

Of defendant unnecessarily sued, S. C. R. 1913, rule 204, §

305.

Attornev liable for, except sheriff's execution fees, S. C. R.

1913, rule 205, § 8n.

Clerk to collect for state and enforce payment bv attorneys,

S. C. R. 1913, rule 206, § 8n.

Clerk not to file papers or enter orders until cost paid, S. C.

R. 1913, rule 206, § 8n.

229. Rights of Plaintiffs and Defendants as to: Parties to

pay Costs on Arrest of Judgment.

If the plaintiff in any action shall recover debt

or damages, he shall have judgment to recover his

costs against the defendant to be taxed in the man
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ner prescribed by law, which shall be levied and

collected by execution together with the debt or

damages; in any action wherein the plaintiff on a

judgment in his favor would be entitled to recover

costs, the defendant if the plaintiff shall be non

prossed or non-suited or a judgment shall pass for

the defendant shall have judgment to recover his

costs against the plaintiff (except against execu

tors or administrators prosecuting in the right of

their testators or intestates) t.o be taxed as afore

said, and have such execution as the plaintiff

might have had against him if judgment had been

given n such action for the plaintiff; if judgment

shall be arrested, each partv shall pay his own

costs. (P. L. 1903, p. 596; 3 C. S. 4123; Rev., sees.

265-267; R. S. 449, sees. 1, 2; An act concerning

costs, passed 1795, sees. 1, 2; Rev. 1820, 168; Pat.

149; 1855 sec. 85.)

Historical.—Historv of allowance of costs. Aller r. Shurts.

17 L. 188.

("onstri'ction and Operation in General.—Plaintiff can

not recover costs of copies or exemplifications of records used as

evidence on the trial. Den v. Johnson, 30 L. 156.

If. after suit brought, the defendant pay in full the debt or

damages due the plaintiff, judgment cannot be rendered for

costs. Van Horn r. Collins, 12 N. J. L. .T. 78.

On setting aside an irregular proceeding, the party against

whom it has been taken is not liable to costs. Bou'xs r. Chi

chester, 13 L. 209.

Costs are not recoverable against an administrator prosecut

ing in the right of his intestate. Bell r. Samuels, 60 L. 370;

37 A. 613.

It is a general principle that the prevailing party in suits in

all courts of law is entitled to costs. Hann r. McConnick. 4 I..

109, 111 : Reeve ads. Eft. 31 L. 139, 141 : State r. Blake. 36 L.

433. See Stires r. Stires, 20 L. 52, 56.

Costs are given where the plaintiff recovers damages. Reed

r. Chegary. 20 L. 616, 617.

There is no provision in the fee bill for revenue stamps, and

there is no more authority to charge for stamps than for sta

tionery or copies of deeds. Ferguson ads. State. 31 L. 289.
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W here a defendant puts on a cause on affidavit, he will not

be compelled to pay costs of a jury struck by the plaintiff.

Kennedy r. Dixon, 6 L. 151).

Where the plaintiff has omitted to enter judgment for costs,

he cannot recover costs below. Hunt v. Allen, 22 L. 537.

If the defendant was entitled to costs, and none were given

to him, the plaintiff could not complain. Crawford v. Wood

ruff, i L. 276.

A party who fails to pursue his notice of a motion or pro

ceeding in this court is liable for costs. Reeves ads. Eft, 31 I..

VM.

The plaintiffs moved for leave to discontinue, which was

granted on pavment of costs. Peltier r. Pennington, 14 L. 312,

313.

Where the defendant moved the plaintiff's non-suit for not

tiying his cause at circuit when he offered to proceed, but was

prevented by the court, because he did not produce a paper he

had promised to produce for the defendant's use. costs were

denied the defendant. Anonymous, 3 L. 513.

If a trial goes on, on account of a defect or mistake of the

judge or sheriff in making out the panel of a struck jury, the

plaintiff is not obliged to pav costs. Gibbons ads. Ogden, 7 L.

122.

Costs were allowed to a defendant who had succeeded on the

motion to retax a bill of costs. State r. Allen. 26 L. 147;

Reeves ads. Eft, 31 L. 139, 141.

Items Taxable.—In taxing costs, the only services rendered

in a cause, for which charges can be taxed and allowed, are

those specifically provided fot in the fee bill. Anonymous, 20

L. 112. Services are frequently rendered for which no specific

provision is made and for which there ought to be reasonable

compensation : but costs are given by statute and the court and

taxing officers cannot extend the provisions of the statute to

meet such case. Id.

Upon entering judgment the defendant is entitled to tax the

costs of all proceedings subsequent to the filing of the postea

and report of the referee. Dean v. Susade, 37 L. 50.

Both Parties Partly Si ccessfi l.—Where each party suc

ceeds in part, no costs are allowed. Dewees v. Insurance Co.,

34 L. 253. Where both parties are wrong, each should pay his

own costs. Cox v. Bennett. 13 L. 165.

On report of referees, where no damages or costs were found

for the plaintiff, the defendant must pav an equal moiety of

the costs. Den v. Exton, 4 L. 173; Anonymous. 2 L. 228.
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Legislative Fower.—Until judgment pronounced, the right

to costs does not become vested, and it may be altered by the

legislature pendente liti-. Kader r. Road District, 36 L. 273.

Attorney's Fees.—The attorney of the plaintiff has a claim

upon the plaintiff's judgment for his taxable costs and court

charges, which is entitled to be preferred to the defendant's

right to offset the judgment held by him against the plaintiff.

Pride v. Smalley, 66 L. 578; 52 A. 955.

The attorney of a plaintiff, who has recovered a judgment in

this court, has a claim upon it for his taxable costs and charges

which is preferred to the defendant's right to offset a judg

ment held by him against the plaintiff. Phillips v. MacKay, 54

L. 319; 23 A. 941.

In the taxed bill of costs on a rule for restitution, attorney

and counsel's argument fee allowed. McChesnev r. Rogers, 8

L. 272.

Costs in Particular Proceedings.—Upon an appeal from

an award of commissioners as to the value of lands taken by a

city, the court, having no power to enter judgment, cannot give

costs. Beebe v. Newark, 21 L. 47, 50.

Where a defendant removes an indictment into the supreme

court and carries it down to the circuit for trial, the attorney

for the state cannot tax his costs as in a civil action, but i»

entitled only to his regular fees as in criminal cases. State v.

Reed, 8 L. 178.

Costs cannot be awarded cn a successful motion to set aside

a return of surveyors laying out a road. There is no statute in

settled practice to authorize it. In re Highwav, 22 L. 293.

Cited.—Import Co. v. Paschall, 60 L. 137; 37 A. 454; Wal

ton v. Taylor, 78 E. 266;' 79 A. 457.

230. Costs not Recoverable in Supreme Court Action if Re

covery less then Two Hundred Dollars : Exceptions.

If in an action commenced in the supreme court

the plaintiff shall not recover above two hundred

dollars exclusive of costs he shall not be entitled

to costs; but this section shall not extend to any

action in which the title to lands may in any wise

come in question nor to any action in which the

amount recovered exclusive of costs exceeds one

hundred dollars, if any defendant does not reside

in the same county as the plaintiff. (P. L. 1903, p.
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597; 3 C. S. 4124; Rev., sec. 268; R. S. 449, sec.

4; An act to prevent suits under a certain sum to

be brought in the Supreme Court, passed 1797,

sec. 1; 1820, 309; Pat. 258; 1884, p. 29.)

Historical.—History of legislation. Brown v. Howell, 68

L. 292; 53 A. 459.

Construction and Operation in General.—This section

is not limited to cases where both parties reside in this state,

and applies to a recoverv by a foreign corporation. Import Co.

r. Paschall, 60 L. 137; '37 A. 454.

In a suit commenced in the supreme court against two de

fendants, the plaintiff is entitled to costs by virtue of this pet,

where he receives less than $200 and more than $100, provided

the defendants do not reside in the same county. Bank v.

Beekman, 50 L. 344; 13 A. 169.

Costs in Particular Actions or Proceedings.—In an ac

tion for overflowing his lands to the permanent damage to the

freehold, the plaintiff is entitled to full costs, though he recovers

no more than $5 damages. Dixon v. Scott, 18 L. 430.

In an action of trespass on the case for overflowing lands,

brought in the supreme court, if the title is actuallv brought in

question by the evidence of the defendant, the plaintiff, though

he recovers less than $200, will be entitled to full costs. Hunt

v. Morris. 12 L. 175.

Where the declaration in the supreme court is for the same

trespass as that in the suit commenced in the justice's court

and the plaintiff new assigns and damages under $200 are as

sessed upon a plea of guilty as to part of the newly-assigned

trespass, the plaintiff will recover costs. Van Pelt v. Phillips,

24 L. 560.

In a suit in which the right to a pew comes in question,

plaintiff in circuit is entitled to full costs, though verdict for

less than $100. Church v. Andruss, 21 L. 325.

If it appear, on inquiry, that the production of the plaintiff's

title was necessary to enable him to maintain his action, he is

entitled to his costs. Dickerson r. Wadsworth, 33 L. 357. The

inquiry may be made by affidavits, or by the examination of wit

nesses ore tenus. Id.

Plaintiffs complaining of injuries not exceeding $100 are

compelled in many cases, at the hazard of losing their costs, to

institute suits in a justice's court, notwithstanding the title to

land mav come in question. Tindall adx. Tindall, 20 L. 146,

148.
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The plaintiff is not entitled to costs in the supreme court, on

a motion in arrest of judgment, where the verdict is for less

sum than $200. Stille v. Jenkins, 15 L. 302.

Affidavit that debt exceeds $60 does not entitle plaintiff to

costs in supreme court, on a judgment under $200. Boudinot v.

Lewis, 3 L. 566. If suit on a replevin bond is brought in a

superior court, and judgment for less than $60. no costs are

allowed. Hughes v. Hughes, 3 L. 577.

Full costs allowed on judgment foi $4 1.86 in a cause removed

by habeas corpus, as the affidavit for bail exceeded $100. White

r. Cooke, 3 L. 898. On a judgment for less than fifty pounds,

in the supreme court, no costs are allowed. Vote r. Coven-

hoven, September, 1791. 1 L. 137.

An action upon a record is not within the provisions of the

act. Barracliff v. Griscom, 1 L. 193. Semhle, that in the

supreme court in case of verdict for the plaintiff, if the value

of the property in dispute exceeds $200, the plaintiff, under

the statute, is entitled to costs Hunt v. Chambers, 21 L. 620:

Id., 20 L. 109. For that purpose the value of the property in

replevin may be inquired into, but the amount at which it wa?

appraised will be taken to be the value until the contrary is

shown. Id.

In an action at the circuit on an appeal bond, in the penal

sum of $150, the sum really due was less than $100, judgment

was entered for the penalty of the bond, and the real debt was

to be endorsed on the execution. Held, the plaintiff was not

entitled to costs. Harrison r. Hill. 3 N. J. L. J. 380.

Upon a verdict for less than $200 in an action for libel in

this court, costs cannot he included in the judgment. Hart v.

Goodman, 42 L. 573. A plaintiff who sues upon an official bond

of a justice and ohtains a judgment in the supreme court for

the penalty ($500) and the damages assessed are $36, is not

entitled to costs. The amount recovered, within the meaning of

section 268 of the Practice act, is $36, and not $500. Meyer

r. Arnold, 43 L. 144.

Effect of Plea Liberum Tenementum.—The plea liberum

tenementum puts the title in question, and where a verdict of

six cents damages was rendered for the plaintiff, he was entitled

to costs. Budd v. Stille. 16 L. 263.

To a declaration, which was general, the defendant pleaded

liherum tenementum; the plaintiff new assigned, describing

the close as Chambers' lane i'i both counts of the declaration; to

one count of the new assignment no new plea was filed, and to

the other the defendant pleaded a public and common highway ;

n verdict was rendered for plaintiff for $4 damages. Held, that
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the plea of public highway was not a plea of title to lands, and

that the plaintiff could not recover costs. Chambers v. Wam-

bough, 28 L. 531

Cited.—Brown v. Howell, 68 L. 29.2; 53 A. 459.

231. Costs in Trespass Actions Involving Title.

In all actions in the supreme court founded upon

a tresspass upon lands wherein the justice at the

trial shall find and certify upon the record that the

title to lands came in question on the trial of said

action, if the plaintiff shall recover anv damages

he shall recover full costs. (P. L. 1903" p. 597 ; 3

C. S. 4125; Rev., sec. 269; R, S. 449, sec. 5; 1820,

p. 42, sec. 1.)

Construction and Operation in General.—Query, whether

the certificate may be given at any time. Budd r. Stille, lti L.

263. Query, whether an oral statement is sufficient. Hunt v.

Morris, 12 L. 175, 177. This section relates only to actions of

trespass. Id.

Where an action of trespass (|uare clausum fregit is brought

in a justice's court and title pleaded, and a suit for the same

trespass brought in the supreme court thereupon, although the

suit in the court below is not referred to in the pleadings, the

supreme court will take notice of that fact upon the plea being

produced, countersigned by the parties, so as to enable them to

award costs. Van Pelt v. Phillips, 24 L. 560. Costs cannot be

recovered without the certificate. Chambers v. Wambough, 28

L. 530, 532. See Dickerson r. Wadsworth, 33 L. 357, 359.

232. Costs on Removal of Action by Habeas Corpus.

If an action be removed by writ of habeas corpus

into the supreme court by the defendant and the

plaintiff shall recover in the supreme court, he

shall recover full costs in case he would have been

entitled to recover costs had the action remained

and been tried in the circuit court or court of com

mon pleas. (P. L. 1903, p. 597; 3 C. S. 4125; Rev.,

sec. 270; R. S. 449, sec. 6; 1820, p. 42, sec. 2.)
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Suits Involving Title to Land.—If an action wherein the

title to the land must come in question be commenced in the

common pleas, and be removed by the defendant into the su

preme court, the plaintiff shall recover full costs, although the

judgment in his favor be less than $200. Hankinson ti. Baird.

6 L. 130.

233. Costs in Personal Actions in Circuit Court.

The same costs and fees shall be allowed in all

personal actions brought in the circuit courts, as

are allowed by law in the courts of common pleas

for like services and shall be recoverable in like

manner. (P. L. 1903, p. 597; 3 C. S. 4125; Rev.,

sec. 271; R. S. 200, sec. 9; 1838, p. 61, sec. 10.)

234. Costs in Cases in Circuit Court Cognizable before Small

Cause Court.

If any person shall institute an action in the

circuit court or court of common pleas for any

cause of action cognizable before the small cause

court or the district court and obtain judgment

therein for any sum which without costs shall not

exceed one hundred dollars, then such person shall

not recover any costs, except as hereinafter pro

vided. (P. L. 1903, p. 597; 3 C. S. 4125; Rev., sec.

272; R.S.229,sec.63; Justice's Court Act of 1818;

1818, p. 64, sec. 43; Rev. 1820, 629.)

235. Recovery Reduced by Failure of Consideration, Recoup

ment, Etc., Certificate of Reasonable Grounds.

If in an action on contract the plaintiff shall re

cover, but the amount of the debt or damages re

covered shall be reduced below the sum which

would entitle the plaintiff to costs in the court in

which the action is brought by allowance made to

the defendant for a partial failure of the consid

eration of the contract sued on, or abatement by

way or recoupment of damages, the plaintiff shall
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be entitled to his costs, if the judge before whom

such action is tried shall immediately after verdict

found certify that in his judgment the plaintiff

had reasonable grounds for bringing his action in

such court. (P.L. 1903, p. 597; 3 C. S. 4125; Rev.,

sec. 273; Rev. of 1874.)

236. Costs in Actions of Tort Cognizable in Justice 's Court.

If an action to recover damages for a tort which

is cognizable before the small cause court or the

district court shall be brought in the circuit court

or court of common pleas, the plaintiff shall be en

titled to recover his costs notwithstanding that he

shall not recover a sum exceeding one hundred

dollars, if the judge before whom such action is

tried shall immediately after verdict found certify

that in his judgment the action should have been

brought in the circuit court. (P. L. 1903, p. 598:

3 C. S. 4125; Rev., sec. 274; Rev. of 1874.)

237. One Bill of Costs in Suits on same Paper.

In case of several actions on the same instru

ment, bond or note where several are bound, or

against the drawer, maker, indorser or acceptor of

any bill or note, there shall be a recovery of the

attorney and counsel fees taxable in one of the

said actions only at the election of the plaintiff;

and no fees for attorney or counsel shall be taxed

in any bill of costs in any action brought on the

same instrument, bond, bill or note against any

partv thereto, other than the one in which the elec

tion 'is made. (P. L. 1903, p. 598; 3 C. S. 4125;

Rev., sec. 275; R. S. 449, sec. 7; An act to prevent

unnecessary costs, 1819, p. 17; Rev. 1820, 657.)

238. Costs on Scire Facias.

In a proceeding by scire facias if the plaintiff

shall obtain judgment or award of execution after
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plea filed or demurrer joined therein, he shall re

cover his costs; if the plaintiff shall become non

suited or be nonprossed or a judgment shall pass

against him, the defendant shall recover his costs.

(P. L. 1903, p. 598; 3 C. S. 4125; Rev., sec. 276;

R. S. 449, sec. 8; Act concerning costs, passed

1795, sec. 7; Rev. 1820, 168; Pat. 149.)

Actions on Bonds.—Where judgment has been obtained for

the penalty of a bond for non-performance of covenants or

agreements, and execution is awarded on scire facias setting up

further breaches, costs will be taxed. State v. Franke. 51 L.

410; 17 A. 1078.

239. Costs in Assaults, Libel, Etc.

In actions for assault, battery or imprisonment

or for slander or libel, if the plaintiff shall not re

cover damages to the amount of fifty dollars, he

shall recover no more costs than damages. (P. L.

1903, p. 598; 3 C. S. 4126; Rev., sec. 277; 1855,

sec. 85.)

Construction and Operation in General.—In an action

of trespass, if plaintiff recovers less than fiftv pounds damages,

he shall not recover costs. White v. Hunt, 6 L. 415. The rule

is the same, whether the damages are assessed by a jury on the

trial or on a writ of inquiry. Id. I'pon a verdict for less than

$200, in an action for libel, in this court, costs cannot be in

cluded in the judgment. Hart v. Goodman, 42 L. 573.

240. One of Several Defendants may have Costs.

If several persons are made defendants to an

action in tort, replevin or ejectment and one or

more of them shall be upon the trial acquitted by

verdict, every defendant so acquitted shall recover

his costs in like manner as if all the defendants

had been acquitted, unless the judge before whom

such action shall be tried shall immediately after

the trial in open court certify upon the record or

in the minutes that there was a reasonable cause
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for making such persou a defendant in such action.

(P. L. 1903, p. 598; 3 C. S. 4126; Rev., sec. 278;

R. S. 449, sec. 9; Act concerning costs, passed 1795,

sec. 8; Rev. 1820, 168; Pat. 149.)

Cited.—Abrams ads. Flatt, 5 L. 544.

241. Costs on Demurrer.

P. L. 1903, p. 599; 3 C. S. 4126; Rev., sees. 279,

280; R. S. 449, sec. 10; Act concerning costs, sec.

9; see sec. 240, note; Rev. of 1874

Repealed by P. L. 1912, p. 384, § 34, § 294.

Repealed Section Cited in Garr v. Stokes, 16 L. 403. 410;

Hopper v. Freeholders, 52 L. 313; 19 A. 383; Condit v.

Neighbor. 12 L. 320; Den v. Seagrave, 16 L. 357; Den v.

Ganoe, Id. 439; Hall v. Snowhill, 14 L. 9; Mayor v. Davis,

18 L. 22; Condit v. Gregory, 21 L. 431; Weart v. Hoagland,

22 L. 521 ; Lanning v. Shute, 5 L. 778 ; Rogers v. Phinnev,

13 L. 1 ; Wood v. Leslie, 35 L. 474 ; Williamson v. Updyke, 14

L. 270; Sommers ads. Sloan, 18 L. 49; Perrine v. Applegate,

14 E. 532; Cox v. Bennet, 13 L. 172.

242. Costs For or Against State.

In actions brought by the state or the governor

or any person for the use of the state, the state

or other plaintiff shall recover costs as any other

plaintiff; but if the plaintiff in such action shall be

non-suited or a judgment shall pass against the

plaintiff, the defendant shall not recover any costs

against such plaintiff; provided, nothing in this

action shall extend to any popular action nor to

any action prosecuted by any person in behalf of

himself and the state on a penal statute. (P. L.

1903, p. 599; 3 C. S. 4126; Rev., sec. 281; R. S. 449,

sees. 16-18; Act concerning costs, sees. 15-17; see

sec. 240, ante.)

This section applies to district courts as provided by section

68 of District Court act. 2 C. S. 1977. Board v. Schlechter,

83 L. 88 ; 83 A. 783.

13
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243. Taxing> Costs.

The clerk shall tax and subscribe his name to all

bills of costs in any civil action in his court agree

ably to the fees allowed, by law, and shall in no

case allow any item or charge unless the service

in his opinion shall have been necessary in reg

ularly conducting the action and shall have

actually been performed and shall so appear on

the minutes or files of the court, and he shall in

such bills class and set together distributively the

fees which belong to the court or justices or judge,

clerk, attorney, and counsellor, sheriff and other

persons. (P. L. 1903, p. 599; 3 C. S. 4126; Rev.,

sees. 282, 283; R. S. 455, sees. 4, 9; Act to regulate

fees, passed 1799, sec. 3; Rev. 1820, 481 ; Pat. 418.)

Construction and Operation in General.—Statement of

items proper for taxing in a bill of costs. Ordinary v. Allen,

26 L. 145 ; Andrews v. Ford, 6 E. 488.

On scire facias to revive a judgment the question of illegally

taxing costs cannot be raised on motion. Phillips v. Hunt, 1

L. 137.

There is no practice in New Jersey to refer to a master to tax

as between solicitor and client, costs and charges for general

services, outside of the fee bill, rendered his client in the cause,

for the purpose of suit against his client. Prout v. Sayler, 21

N. J. L. J. 347.

Presumptions.—Costs as taxed are presumed to be legal.

Romaine v. Norris, 8 L. 80, 83. See Phillips v. Hunt, 1 L. 137.

The rule does not prevent the clerk from inserting in the record

the whole amount of costs, if the bill has been taxed and filed

at the time of making up the record, notwithstanding such bill

may not have been taxed and filed within the period mentioned

in the rule. Bruere v. Britton, 20 L. 268.

Cited.—Troth v. Board, 60 L. 190; 37 A. 1017.

244. Retaxation : Expense of.

Any party aggrieved by a bill of costs may apply

to the court in which the action is pending or to a

judge to have the same retaxed according to law,
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whose decision shall be final; if any charge is con

tained in such bill as taxed for services not ac

tually rendered or any item therein is charged

higher than is allowed by law, the court or judge

shall order that the expense of retaxation shall be

paid by the attorney who drew said bill or by the

clerk who taxed the same, as the court or judge

may direct; but if the court or judge shall find

said bill to be taxed according to law, the appli

cant shall pay the expense of retaxation. (P. L.

1903, p. 599;' 3 C. S. 4127; Rev., sec. 284; R. S.

455, sec. 8; Act to regulate fees, sec. 5; see sec. 243,

ante.)

Propriety of Remedy.—An action will not lie to recover an

unreasonable amount of costs, which have been taxed and paid;

the proper remedy is by retaxation. Allen v. Hickson, 6 L. 409.

Procedure in General.—The party obtaining the taxation

of a bill of costs must, upon a retaxation, prove the items ob

jected to. But the party moving for a retaxation must give his

adversary notice, and state the particulars of the bill of costs to

which he objects and the nature of his objection. Havs ads.

Williams, 19 L. 383.

Time for Application.—The application to the court to re-

tax a bill of costs must be made at the next term after the bill

is taxed by the clerk and payment thereon demanded. But the

retaxation may be made after that or any subsequent term, ac

cording to circumstances. Den v. Chapman, 8 L. 176.

Costs of Retaxation.—Where, on appeal by a demandant

in dower from the clerk's taxation, several items were deducted,

the demandant was held liable for the costs of the retaxation.

Anonymous, 80 L. 112, 114.

246. Order for Payment of Costa of Printing, Etc.

The supreme court and the court of errors and

appeals may by general rule or by a special rule

in any action pending in said courts, make such

order for the payment of the costs of printing and

other disbursements by either party and the tax

ation and allowance thereof in the bill of costs,
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as said courts mav deem just. (P. L. 1903, p. 600;

3 C. S. 4127; Rev., sec. 285; 1873, p. 65.)

See S. C. R. 1913, rule 203.

XVII. POWERS OF THE COURT OR A JUDGE.

See orders by a judge, P. A. 1912, p. 383, sec. 31 ; p. 384,

rule 2; S. C. R. 1913, rule 213; post, §§ 291, 296.

Order by a judge extending time. P. A. 1912, p. 385, rule 3;

S. C. R. 1913, rule 217; post, § 297.

May set aside verdict, S. C. R. 1913, rule 121 ; post, § 383.

Trial judge may grant new trial, S. C. R. 1913. rule 122, §

384.

Application to trial judge for new trial within six davs after

verdict, S. C. R. 1913, rule 123, § 385.

Designation of bank as depository of money paid into court,

S. C. R. 1913, rule 216.

246. Protection of Property Pending Suit: Contempt.

In any action in which the right to lands or to

goods and chattels is in controversy, the court or a

judge may make an order for the protection of

the property in controversy from waste, destruc

tion or removal beyond the jurisdiction of the

court, upon satisfactory proof being made of the

necessity for such order and enforce such order by

an attachment for contempt. (P. L. 1903, p. 600;

3 C. S. 4127; Rev., sec. 286; 1855, sec. 84.)

Historical.—Such rules were granted before the passage of

this statute. Harker v. Christy, 5 L. 717; Flommerfelt v.

Zellers, 7 L. 31.

No Power to Appoint Receiver.—The supreme court has

no power under this section to appoint a receiver to take charge

of the rents of the premises pending an action of ejectment.

Oehme v. Rucklehaus, 50 L. 84; 11 A. 145. See Kircher v.

Schalk, 39 L. 339.

Ejectment, Power to Prevent Waste.—Pending an action

of ejectment the supreme court may interfere by injunction to

restrain waste and to protect and preserve the property involved.

Herman v. Mexican Co.. 96 A. 492.
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247. Orders, Etc., of Judge in Vacation or Term Time.

Whenever it is provided by this act that appli

cation for any rule or order may be made to or any

thing may be done by a justice or a judge as dis

tinguished from the court, such application shall

be made before or such thing may be done by any

justice or judge of the court in which the action

is pending in vacation or term time. (P. L. 1903,

p. 600; 3 C. S. 4127; Rev., sec. 290; 1855, sec. 88.)

248. Motions to set aside Judgment, Etc.: when Made.

Any justice of the supreme court or judge of

the circuit court or court of common pleas may in

vacation grant any rule or make any order that

may be necessary or proper in any action pending

in said courts, and may direct the taking of testi

mony to be used on the application for such rule

or order; provided, this power shall not extend

to the final hearing of motions to set aside judg

ments or to the appropriation of moneys between

judgment creditors, except by consent; nor to

any matter which by the rules or practice of the

supreme court is required to be placed on the argu

ment list of said court. (P. L. 1903, p. 600; 3

C. S. 4127; Rev., sec. 291; Rev. of 1874; Supreme

Court Rule 100.)

249. Rule to show Cause against Setting Aside Fraudulent

Judgment: Grant in Vacation.

Any justice of the supreme court may in vaca

tion upon affidavit showing that any judgment

entered in the supreme court by confession or

otherwise was confessed or obtained for the pur

pose of defrauding the creditors of the defendant,

grant a rule to show cause before the supreme

court at the next term why such judgment should

not be set aside so far as it affects other judgment
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creditors of the defendant and stay the execution

issued thereon; and may also order that testi

monv be taken to be used at the hearing. (P. L.

1903, p. 600; 3 C. S. 4127; Rev., sec. 292; Rev. of

1874.)

250. Rule in Vacation to show Cause why Mandamus or Quo

Warranto should not Issue: Grant in Vacation.

Any justice of the supreme court in vacation

may grant rules to show cause why writs of man

damus should not issue and may direct the issue

of alternative writs of mandamus and may also

grant leave to file informations in the nature of

quo warranto. (P. L. 1903, p. 601; 3 C. S. 4128;

see Rev. 294; Rev. of 1903.)

251. Hearing Argument in Supreme Court at Chambers in

Vacation or Term Time.

The argument of any matter in the supreme

court which by the rules and practice of the court

is cognizable before the branch of the supreme

court, sitting for the hearing and deciding of com

mon business, may by consent be heard before one

or more of the justices of the supreme court at

chambers either in term or vacation, whose de

cisions and judgments shall be as good and effec

tual as if thev had been rendered at the bar of

said court. (P. L. 1903, p. 601; 3 C. S. 4128; Rev.,

sec. 295; Rev. of 1874.)

In General.—A rule made by a justice of the supreme court

in vacation, discharging a rult to show cause why a writ of at

tachment issued out of the supreme court should not be quashed,

cannot be reviewed by the court upon motion. Such proceeding

was either nugatory, in which case the rule to show cause has

not been heard, or else the single justice heard the rule to show

cause by consent, for the practice branch of the court, under

this section, in which case his decision is not subject to review.

Garbett v. Mountford, 70 L. 577; 57 A. 257.
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Cited.—Kinrnouth v. Braentigan, 65 L. 165; 46 A. 769;

Freeman v. Board, 76 L. 83; 67 A. 713; Defiance Fruit Co. v.

Fox, 76 L. 482 ; 70 A. 460, 465 ; Dubelbeiss v. West Hoboken,

81 L. 98; 79 A. 290, 291.

252. Reference of Motion to Supreme Court.

Any justice of the supreme court or judge of

the circuit court to whom application may be made

for any rule or order by virtue of this act may refer

the same to the supreme court and make such

order for the taking of testimony and for stay of

proceedings as mav be equitable. (P. L. 1903, p.

601; 3 C. S. 4128; Rev., sec. 296; Rev. of 1874.)

Cited.—Defiance Fruit Co. v. Fox, 76 L. 482; 70 A. 460,

465; Von Novellv v. Carpenter, 97 A. 779.

253. Rules for Expediting Business.

The justices of the supreme court and the judges

of the circuit courts and courts of common pleas

shall make such rales and regulations for expe

diting and conducting actions and the manage

ment of business in their respective courts as they

shall from time to time judge proper. (P. L. 1903,

p. 601; 3C. S.4128; Rev., sec. 297; Rev. of 1894.)

254. Powers of Court to make Rules Regulating Pleadings,

Etc., Circuit Court Rules.

The justices of the supreme court may provide

by general rules for the hearing and argument of

any litigated or unlitigated motions before any

one of the justices of said court whenever in their

judgment it may be expedient so to do under such

regulations as they may prescribe, and for fixing

the costs to be allowed for and in respect of the

matters herein contained and the performance

thereof where said costs are not fixed by law, and

for apportioning the costs of issues; and they shall

make all such rules and regulations as may be nec
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essary to obviate any difficulties that may arise

in the practice of the courts of law by reason of

any omissions or defects in the same, and'to reg

ulate the pleading's and practice in the said courts

so as to lender the practice and proceedings

therein more efficient, expeditious and simple and

for that purpose they shall have power to change

and regulate such pleadings and practice; and they

shall adopt uniform rules of practice in all matter

not regulated by law for the government of the

circuit courts and the same from time to time alter,

repeal and modifv as occasion mav require. (P.

L. 1903, p. 601; 3*C. S. 4128; Rev.*, sees. 298, 299;

R. S. 929, sec. 7; 1799, sec. 101; 1851, p. 317, sec.

10; 1855, sec. 87; R. S. 200, sec. 8; 1838, sec. 9;

see notes under sec. 215, ante.)

XVIII. CONSTRUCTION.

255. Application of Singular Number and Masculine Gender :

Term "Lands" Construed.

Whenever in describing or referring to any per

son, party, matter or thing any word importing

the singular number or masculine gender is used

in this act, the same shall include and shall apply

to several persons and parties, as well as one per

son or party, and females as well as males, and

bodies corporate as well as individuals, and several

matters and things as well as one matter or thing,

unless it be otherwise provided or there be some

thing in the subject or context repugnant to such

construction, and the word lands shall include

lands, tenements and hereditaments or any inter

est therein, and freehold securitv shall include

corporate securitv. (P. L. 1903, p. 602; 3 C. S.

4128; Rev., sec. 300; 1855, sec. 89.)

Cited.—Dock r. Manufacturing Co.. 34 L. 312, 313; McNeal

v. Gloucester City, 51 L. 444; 18 A. 112: Cooper v. Cape Mav

Point, 67 L. 437; 51 A. 511.
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256. Act Concerning Small Causes not Affected Except in

Certain Cases.

Nothing in this act contained except as herein

specially provided shall in any way affect any pro

ceedings by virtue of the act entitled "An act con

stituting courts for the trial of small causes," ex

cept that the provisions of this act relating to

variances and amendments of pleadings (as modi

fied by the act above referred to) and also the pro

visions of section seventeen of this act, shall apply

to actions in the small cause courts, and in the

several courts of common pleas on appeals from

said courts. (P. L. 1903, p. 602; 3 C. S. 4129; Rev.,

sec. 301; 1855, sec. 91.)

Cited.—Cole v. Williams, 3 L. 558, 559; Schuyler v. Mc-

Crea, 16 L. 248, 251 ; Craft v. Smith, 35 L. 302, 306 ; Butts

v. French. 42 L. 400; Harrison r. Dickerson, 87 L. 92; 93 A.

718.

267. Formal Notices may be Given by Attorney.

Whenever it is in this act provided that a party

to an action shall give any notice, or receive any

notice which does not require action by the party

himself, or may make any endorsement on or in

sert any matter or thing in any process or plead

ing, such notice may be given or received and such

endorsement may be made, or such matter or thing

mav be inserted bv the attorney of the partv. (P.

L. 1903, p. 602; 3 C. S. 4129; Rev. of 1903.)

258. Precedence of Municipal Cases in Appellate Courts:

Advancement on List: Determined Promptly: De

cision within Thirty Days.

Cases now or that hereafter may be pending in

the Court of Errors and Appeals, Supreme Court,

or in any Circuit Court or Court of Common Pleas,

wherein there shall be in anywise involved the
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question of the validity of any municipal ordi

nance or proceeding providing for the issue of

bonds or for the construction of any public work,

and all suits in which any municipality shall be the

complaining party, in this act called municipal

cases, shall be advanced on the list for argument,

hearing or. trial, and shall have precedence over

all other causes, except as hereinafter provided;

and such municipal cases shall be printed by the

clerk at the head of the trial or argument list on

notice to the clerk that the cause is a municipal

case; and if any said case is not so printed on an

advanced place on the list, the same shall be ad

vanced on motion of either side. All said munici

pal cases shall be decided and determined by the

court as promptly as the convenience of the court

may permit, and within thirty days after the close

of the argument; provided, no such municipal case

shall have precedence over a cause moved to be

advanced by the Attorney General or any prose

cutor of the pleas; and provided further, that if

any municipal case be submitted on briefs, the

decision thereof may take the usual course. Any

municipal case pending in any said court and

which has been argued orally by counsel, and at

the time of the passage of this act awaits decision,

shall be decided by the court within thirty days

from and after this act shall take effect. (P. L.

1913, p. G21, sec. 1.)

Quare.—Whether this act impairs jurisdiction of appellate

court when it compels decision in 30 davs. See such cases as

Green v. Heritage, 64 L. 567; 46 A. 634*

259. Return of Writs in Municipal Cases : Review of Cause :

Hearing Appeals : Time to take Appeal in Municipal

Cases.

Justices of the Supeme Court in allowing writs

of certiorari or other writs in municipal cases may
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impose terms that the same shall be returnable at

a short day and be argued before himself or any

other justice of the Supreme Court to be named

unless the defendant municipality shall object;

and further, that in case a review is sought the

cause, if appealed and unless the municipality ob

ject, shall be argued and disposed of at the next

term of the court of errors to be held after the

decision of the Supreme Court shall have been an

nounced. Municipal cases, including appeals in

the Court of Errors and Appeals, shall be heard on

live days' notice, and may be noticed for the first

or any subsequent day in term. Appeals from the

Supreme Court to the Court of Errors and Appeals,

in municipal cases, shall be taken bv a prosecutor

or other litigant against a municipal corporation

within ten days after notice of the opinion or de

cision of the supreme court and not thereafter.

(P. L. 1913, p. 622, sec. 2.)

Constitutionally of Limitation on Time to Take Ap-

peax.—See State Council v. Nat. Council, 79 E. 139; 69 A.

975 ; Traphagen v. West Hoboken, 39 L. 232, 237 ; Rogers v.

P. R. R., 78 A. 664 ; 81 L. 40.

Appeal Taken Within Limitation Jurisdictional.—

Decon v. Parry, 69 L. 186 ; 52 A. 628 ; State v. Holmes, 36 L.

62; Von De Plac v. Weller, 64 L. 155; 44 A. 874; Hoit v.

Hoit, 40 E. 551; 5 A. 103; Mount v. Van Ness, 34 E. 523,

526; Hillyer v. Schenck, 15 E. 398; Newark, etc., Co. v.

Elmer, 9 E. 754; Seiter v. Simpson. 76 L. 450; 69 L. 971;

Franz-Milton Co. v. Hall, 73 L. 96; 62 A. 279; Loftus v. Free

holders, 43 L. 354; Feeney v. Rutgers. 57 L. 358; Wykes v.

Smarak, 87 A. 333.

Practice Act, 1912.

A supplement to an act entitled "An act to reg

ulate the practice of courts of law. (Revision of

1903.)" (P. L. 1912, p. 377.)
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Cited.—Butterhof v. Butterhof, 84 L. 285, 286; 86 A. 394;

Bohles v. Insurance Co., 84 L. 315, 316; 86 A. 438; Dallas v.

Sea Isle City, 84 L. 679, 680; 87 A. 467; D'Aloia v. Unione

Fratellanza, "84 L. 683; 87 A. 472; Sun Dredging Co. v. Ot-

tens. 84 L. 740, 746; 87 A. 1003; Watkins v. Cope, 84 L. 143:

86 A. 545 ; Wilson v. Howland, 93 A. 688, 690. Article on the

Practice Act and the District Court, 37 N. J. L. J. 289 ; article

on New Practice Act, 35 N. J. L. J. 170, 228, 269.

260. Short Title and Construction.

Sec. 1. The short title of this act is "The Prac

tice Act (1912)." It shall be liberally construed,

to the end that legal controversies may be speedily

and finally determined according to the substan

tive rights of the parties. The rule that statutes

in derogation of the common law must be strictly

construed shall not applv to this act. (P. L. 1912,

p. 377.)

261. Definitions.

Sec. 2. The following terms, for the purposes of

this act, have the following meanings: The word

"may" is not mandatory; the term "Practice

Act" refers to the act to which this is a supple

ment; the "rules" herein mentioned are rules of

court. (P. L. 1912, p. 377.)

262. Single Form of Action.

Sec. 3. There shall be but one form of civil ac

tion in the courts of common law, which shall be

denominated an "Action at Law," but this shall

not apply to proceedings upon Prerogative Writs;

provided, that subject to rules, a writ of mandamus

may be awarded in such an action. The process

and pleadings in all actions shall be according to

rules of court. (P. L. 1912, p. 378.)

Cited.—Titus v. V. B. R. Co., 92 A. 944, 946; 87 L. 157,

161, 162.

*
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263. Parties.

Sec. 4. Subject to rules, all persons claiming an

interest in the subject of the action and in obtain

ing the judgment demanded, either jointly, sev

erally or in the alternative, may join as plaintiffs,

except as otherwise herein provided. And persons

interested in separate causes of action may join

if the causes of action have a common question

of law or fact and arose out of the same transac

tion or series of transactions. (P. L. 1912, p. 378.)

Cited—Strecher v. State Board, 95 A. 623-625 ; Baldauf v.

Nathan Russell Co., 96 A. 96.

264. Parties. When Plaintiff Made Defendant.

Sec. 5. If one who may join as plaintiff declines

to do so, he may be made a defendant, the reason

therefor being stated in the complaint. (P. L.

1912, p. 378.)

265. Parties: Who Made Defendant.

Sec. 6, I 1. Subject to rules, any person may be

made a defendant, who, either jointly, severally

or in the alternative, is alleged to have or claim

an interest in the controversy, or in any part

thereof, adverse to the plaintiff, or whom it is nec

essary to make a party for the complete deter

mination or settlement of any question involved

therein. (P. L. 1912, p. 378.)

In suit against the defendants in the alternative, if liability

of one defendant implies non-liability of the others, and vice

versa, and verdict pass against one defendant, rule to show cause

for new trial should be directed to the other defendant as well

as the plaintiff. Crouse v. Ferth Amboy, 85 L. 476; 89 A.

1003.

Quare.—Whether a single cause of action may be sued against

the same person in the alternative as an individual and a per

sonal representative. Pfeifer v. Bradenhof, 86 L. 492; 92 A.

273.



206 New Jersey Practice Act.

266. Separate Actions.

Sec. 6, H 2. The plaintiff may join separate

causes of action against several defendants if the

causes of action have a common question of law

or fact and arose out of the same transaction or

series of transactions. (P. L. 1912, p. 378; see

sec. 7.)

Separate Causes of Action.—Causes of action against a

landlord for breach of covenant of the lease and causes against

the landlord and a third person for wrongful distress in the col

lection of rent under the lease may be joined. Murphy v. Pat

ten, 85 A. 56.

267. Parties: Executor, etc., May Sue or Be Sued Without

Joining Beneficiary.

Sec. 7. An executor, administrator or trustee,

of an express trust (including one with whom a

contract is made for the benefit of another) may

sue or be sued without joining the person bene

ficially interested in the suit. (P. L. 1912, p. 378;

see sec. 28.) "

268. Parties: Court May Direct Others Brought Into Suit.

Sec. 8. The court may determine the contro

versy as between the parties before it, where it

can do so without prejudice to the rights of others;

but where a complete determination cannot be had

without the presence of other parties, the court

may direct them to be brought in. Where a per

son, not a party, has an interest or title which the

judgment will affect, the court, on his application,

shall direct him to be made a party. (P. L. 1912,

p. 378.)

Where a person, not a party to a suit, has an interest or title

which the judgment will affect, the court on his application

should direct him to be made a party. Jos. Marrone Cont. Co.

v. Monahan, 95 A. 984, 985.
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269. Non-Joinder, Misjoinder.

Sec. 9. No action shall be defeated by the non

joinder or misjoinder of parties. New parties may

be added and parties misjoined may be dropped,

by order of the court, at any stage of the cause,

as the ends of justice mav require. (P. L. 1912,

p. 379; see sec. 36.)

Defense that the plaintiff is a fictitious person attacks the

capacity of the plaintiff to commence or continue suit; proper

judgment is to quash the writ. Baklauf v. Nathan, 96 A. 96.

270. Saving Clause : Changes Made by Court Not to Impair.

Sec. 10. No change in parties, made by order of

court, shall impair any previous attachment of the

estate or body of any person remaining a defend

ant in the action; nor impair bonds or recogni

zances of any person remaining a party, either as

against himself or his sureties; nor impair re

ceipts to an officer for property attached; and,

when parties are changed, the court may order new

bonds if such new bonds are deemed necessary.

Orders of court concerning change in parties may

be upon terms at the discretion of the court. (P.

L. 1912, p. 379.)

271. Joinder of Causes of Action: Causes May Be Joined.

Sec. 11. Subject to rules, the plaintiff may join

any causes of action. (P. L. 1912, p. 379; see rules

6 to 15 inclusive.

Cited.—Murphy v. Patten, 85 A. 56.

272. Counter-claim.

Sec. 12. Subject to rules, the defendant may

counter-claim or set off any cause of action. He

may, and when required by the court shall, issue
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summons against any third party necessary to be

brought in; but, in the discretion of the court, sep

arate trials may be ordered, or if the counter-claim

cannot be conveniently disposed of in the pending

action, the court may strike it out. (P. L. 1912,

p. 379.)

In General.—In an action where several counter-claims are

filed by the defendant, any one of them may be stricken out

which the court finds cannot be conveniently tried with the other

causes of action joined in the same suit. Kelley v. Steel Co.,

87 L. 567. Where a defendant in one of several counter-claims

sought to recover against the plaintiff, who was suing on a con

tract, an affirmative judgment for unliquidated damages for a

tort committed by the plaintiff's assignor, and thereby raised an

issue which was separate and distinct from those raised by the

plaintiff's claim and the defendant's other counter-claims, the

court may strike out the counter-claim as not being convenient

to try with the other causes of action joined in the same suit.

Id.

Any right of set-off rests on statute. Roseville Trust Co. v.

Barney, 96 A. 69.

This section not essentially different from the general statute

of set-off. 4 C. S. 4836 ; Reveruzzi v. Caruso, 91 A. 1022.

273. Failure of Consideration.

Sec. 13. In an action upon a contract, whether

under seal or not, the defendant may set up in

abatement of the debt or damages claimed, a de

fect in, or partial failure of the consideration of

the contract sued on. CP. L. 1912, p. 379; see sec.

105, supra.)

In an action on a bond given as a part of the purchase price

of lands when the sale, having been executed, has not been

rescinded, false representations inducing such sale may be shown

as evidence of a partial failure of consideration of such bond and

in abatement of the debt claimed in such action. Schmidt v.

Frey, 86 L. 215, 218; 90 A. 1123.
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274. Default in Pleading.

Sec. 14. Judgment of non-suit or by default may

be entered against plaintiff or defendant respec

tivelv for failure to plead according to the rules.

(P. L. 1912, p. 379.)

275. Summary Judgment : Defense Must Be Sincere.

Sec. 15. Subject to rules, any frivolous or sham

defense to the whole or to any part of the com

plaint may be struck out; or, if it appear probable

that the defense is frivolous or sham, defendant

may be allowed to defend on terms. Defendant,

after final judgment, may appeal from any order

made against him under this section. (P. L. 1912,

p. 380.)

Where the defendant's answer to a complaint is neither false

nor frivolous as to the averments of fact contained in the plaint

iff's pleading, it is error to strike it out and render summary

judgment for the plaintiff upon a different state of facts from

that disclosed in the complaint, disclosed for the first time upon

the hearing of the motion to strike out. Smith r. Hoffing, 95

A. 993.

276. Summary Judgment : If Answer Struck Out.

Sec. 16. If the answer as filed, or after any part

thereof shall be struck out, leaves a part of the

plaintiff's claim uncontested, judgment interlocu

tory or final may be entered for such part as is

not contested and the cause mav proceed to trial

as to the residue. (P. L. 1912, p. 380.)

277. Preliminary Reference.

Sec. 17. The court may, under such conditions

as it may fix, require any or all motions prelim

inary to trial to be heard and determined by Su

preme Court Commissioners designated by the

court, and may fix their fees which shall be costs

in the cause. '(P. L. 1912, p. 380.)

14



210 New Jersey Practice Act.

278. Admissions of Certain Facts.

Sec. 18. Any party may call upon any other

party, by written notice to admit (but only for the

purposes of the cause) the existence, due execu

tion, signing or mailing of any document; and to

admit any other specific facts relevant to the issue

mentioned in the notice. In case of refusal or

neglect to make such admission within such time as

may be fixed by rules or special order, the reason

able expense of proving the same (to be taxed by

the court) shall be paid by the party so notified,

whatever the result of the trial may be, unless the

trial judge shall certify that the neglect or refusal

was reasonable. But the court may allow any

partv to amend or withdraw such admission on

terms. (P. L. 1912, p. 380.)

The time within which the admissions provided in section 18

of the Practice act, 1912, should be made, is hereby fixed at

five days after service of the notice mentioned in said section,

unless such time is extended by order of the court or a judge.

S. C. R. 1913, rule 98. (See Practice act, 1903, section 141, re

pealed.)

279. Reserving' Questions of Law: Submitting Case in

Alternative.

Sec. 19. The court may reserve any question of

law and may submit the case to the jury upon al

ternative propositions of law in respect to the right

to relief or damages. In either of such cases judg

ment shall be entered, (and if appealed shall be

dealt with) according to the right as it shall be

finally determined. (P. L. 1912, p. 380.)

280. Judgment: Execution.

Sec. 20. Judgment may be given for or against

one or more of several plaintiffs, and for or against

one or more of several defendants; and the court
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may determine the ultimate rights of the parties

on each side as between themselves, and grant to

the defendant any affirmative relief to which he

may be entitled; and when a complaint or a cause

of action is sustained in favor of, or against, only

a part of the parties thereto, judgment (interlocu

tory or final) may be rendered in favor of or

against such parties respectively at any stage of

the proceedings. But an unsatisfied judgment

against one, or some, of several joint contractors,

shall not discharge the other joint contractors

from liability on the contract. The court shall

control the proceeding so that the plaintiff shall

receive but one satisfaction. One writ of execu

tion may issue upon one or more judgments en

tered in the same cause. (P. L. 1912, p. 381.)

281. Forms of Judgment.

Sec. 21. Judgment may be entered in such form

as may be required by the nature of the case and

bv the recoverv or relief awarded. (P. L. 1912, p.

381.)

282. Judgment Without Pleading : Judgment Final.

Sec. 22. Subject to rules, judgment final may be

entered, without process or pleadings, upon a

statement of the right in controversy and an

agreed statement of facts, or a stipulation agree

ing upon certain facts and submitting other issues

in the case for trial. In either case, subject to

rules, the parties may, at their option, agree upon

the judge who shall hear and determine the case,

and the judgment of the court may enter upon his

findings. (P. L. 1912, p. 381.)

See section 154.

See section 25, P. A. 1912, rules 74, 75.
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283. Amendments: Writs, etc., May Be Amended.

Sec. 23. No civil suit or proceeding in any court

of common law shall fail or be dismissed on the

ground that the plaintiff or any party therein has

mistaken the remedy or procedure, if the court in

which the matter is pending shall have jurisdiction

to grant the proper remedy by any procedure ; but

in such case, the court shall, upon terms, order the

writs, pleadings and other proceedings to be so

amended, or new writs, pleadings or other pro

ceedings to be respectively so issued, filed or

taken, that the court may completely and finally

hear and determine the whole matter in contro

versv between the parties and grant the proper

remedy. (P. L. 1912, p. 381.)

Where the prosecutor mistakes his remedy and brings cer

tiorari instead of quo warrauto, the writ may be amended in the

proper case under this section. Martin v. Freeholders, 85 L.

151, 153; 88 A. 857.

Where appellant mistakenly seeks to review a judgment by

certiorari instead of by appeal, the defect if procedure will be

disregarded under this section, and the case will be treated as

an appeal. Higgins v. Egg, 85 L. 56 ; 88 A. 845.

Where certiorari, and not quo warranto, is the proper form of

action, the court in a proper case will change the action to cer

tiorari under this section. Young v. Stafford, 86 L. 422, 423;

92 A. 286.

284. Amendment: New Cause Alleged.

Sec. 24. In addition to the present powers of

amendment, the court may, upon terms, permit,

before or at the trial, the statement of a new or

different cause of action in the complaint or coun

terclaim. (P. L. 1912, p. 382.)

285. Bills of Exception and Writs of Error Abolished:

Appeals May Be Taken: .Error in Final Judgment.

Sec. 25. Bills of exceptions and writs of error in

civil cases are abolished. In lieu of a writ of error,
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an appeal may be taken in any case in which the

appellant would, heretofore, have been entitled to

that writ. Subject to rules, such appeal shall be

in the nature of a rehearing upon any question of

law involved in any ruling, order, or judgment be

low. Where causes are submitted to the court to

be heard without a jury, any error made by the

court in giving final judgment in the cause shall be

subject to change, modification or reversal without

the grounds of objection having been specifically

submitted to the court. (P. L. 1912, p. 382, sec.

25, as amended by P. L. 1916, p. 109.)

See sec. 102, and notes ; 3 C. S. 4082 ; 154, and notes.

Appeals.—An appeal under this section is in the nature of a

rehearing upon any question of law involved in any ruling be

low. This provision is broad enough to draw under review the

ruling of the court below refusing to direct a verdict for the de

fendant. Butterhof v. Butterhof. 84 L. 285, 287; 86 A. 394.

An order striking out the complaint as against one of several

defendants is not appealable until after final judgment disposing

of the case, either at common law or under the New Practice

act. Young v. Board, 84 L. 770 ; 87 A. 347.

Bills of Exceptions.—The abolition of bills of exceptions

by this section does away with the requirement that exceptions

be signed and sealed by the trial judge, but does not abrogate

the general rule that no ruling relating to the reception or re

jection of evidence will be reviewed unless the record discloses

that an objection to such ruling was duly made or such ruling

otherwise challenged at the time of the ruling. Kargman v.

Carlo, 85 L. 632, 636 ; 90 A. 292.

This section does not relieve a party from pointing out at the

trial to the judge the portion of the charge to which he objects

as heretofore, nor from making objection to a refusal to charge

on request, if it is intended to make them the basis of an ap

peal. The only change made by this section in that regard is

that bills of exceptions are no longer necessary. Miller v.

Delaware Trans. Co.. 85 L. 700, 703: 90 A. 288; Haves v.

Kluge. 86 L. 657, 661 : 92 A. 358.

The Practice act of 1912, and rules in pursuance thereof,

have made no change in the fundamental rules for review of ac

tions at law as in error, that there must be some ruling in the

court below, that it must be adverse to the appellant and that
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the trial court must, through the instrumentality of a formal

challenge of that ruling, have an opportunity to reconsider and

modify or change it. Webster v. Freeholders, 86 L. 256. 257;

90 A. 1110.

Appeal and Error. Reservation of Grounds of Review.

—A judgment will not be reversed because of the appointment

of an incompetent stenographer in the trial court, where with

out objection the court considered and decided the cause without

the aid of the stenographer's notes and settled a state of the case

to which no objection had been taken. Clinton Amusement and

Improvement Co. v. Dranlow, 96 A. 893.

286. Appeals: Effect Of.

Sec. 26. An appeal is a step in the cause, and is

deemed to remove to the appellate court the en

tire record of the cause and all orders, proceed

ings and documents made, taken or filed therein,

whether or not they are actuallv included in the

transcript of the record sent to that court. (P.

L. 1912, p. 382.)

287. Reversal or New Trial on Merits.

Sec. 27. No judgment shall be reversed, or new

trial granted on the ground of misdirection, or im

proper admission or exclusion of evidence, or for

error as to matter of pleading or procedure, unless,

after examination of the whole case, it shall ap

pear that the error injuriouslv affected the sub

stantial rights of a party. (Pi L. 1912, p. 382.)

Under this section the appellate court cannot reverse the

judgment for any misdirection if the same verdict ought, as

matter of law, to have been directed by the court. Butterhof v.

Butterhof, 84 L. 285, 287 ; 86 A. 394. A judgment for the de

fendant in ejectment entered upon the verdict of the jury will

not be reversed for error in the charge if the same verdict

ought to have been directed upon the ground that ejectment will

not lie. Id.

When Substantial Rights not Injuriously Affected.—

Fnder this section the substantial rights of the defendants were-

not injuriously affected by the refusal of the trial court to admit
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proof of the condition of shore blocks and guy ropes, by means

of which a piece of machinery was fastened to a flat car for the

purpose of transportation, where the method of such fastening

had been fully described by the witness and the defense was

rested upon the theory that the machinery, as fastened to the

car at the point of delivery, made it absolutely impossible for

the machinery to be injured in transit, and that therefore the

injury existed prior to shipment. Wickes Bros. r. Lamp Co.,

85 L. 3-22, 324; 88 A. 1068.

The expression a "high degree of care" is not the legal equiva

lent of reasonable care, and an instruction that the former must

be exercised when the dutv of the defendant was to use the

latter is technical error, which is, however, harmless in the case

of the handling of violent explosives, where reasonable care i9

neeessarilv a high degree of care. Gillatty v. Central R. R., 86

L. 416, 418 ; 92 A. 279.

Under this section the supreme court will not, on a rule to

show caiTso, set aside a verdict for a slip that did not really mis-

instruct the jury or substantially affect any right of the de

fendant. Id.

The appellate court will not consider alleged errors where

it appears on the whole case that the errors did not injuriously

affect the substantial rights of the appellant. Ridgcley v.

Walker, 86 L. 590, 591 ; 92 A. 394.

Cited.—Hiegins v. Egg, 93 A. 593, 594; Mallery v. Erie

R. R., 86 L. 210, 212 ; 92 A 37 1 : Murphy v. Marrone. 86 L.

663, 668: 92 A. 366; Sun Dredging Co. v. Ottens, 84 L. 740,

746; 87 A. 1003; Marine Trust Co. v. Church, 85 L. 272,

275; 88 A. 1037; Neff v. Hannan. 85 L. 382; 88 A. 1075;

Kargmann v. Carlo, 85 L. 632, 638; Soulier v. Daab. 86 L.

681, 684; 90 A. 266,

288. Additional Evidence on Appeal: New Evidence

Admissible.

Sec. 28. Upon appeal, or on application for a

new trial, the court in which the appeal or appli

cation shall be pending may, in its discretion, take

additional evidence by affidavit or deposition, or

by reference; provided, that the error complained

of is lack of proof of some matter capable of proof

by record or other incontrovertible evidence, de

fective certification, or failure to lay the proper

foundation for evidence which can, in fact, with
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out involving some question for a jury, be shown

to be competent. (P. L. 1912, p. 382.)'

289. Practice in the Court of Errors.

Sec. 29. Subject to rules to be made by the court

of errors and appeals the practice in that court

upon appeals from the supreme court or circuit

court shall be the same as the practice upon ap

peals in the supreme court. (P. L. 1912, p. 383.)

See S. i'. R. 1913, rules 113, 131, 117: post, sec. 391, 380,

382.

Cnder this section, and rules 131 and 117. Supreme Court

Rules 1913, if a judgment in ejectment is ii'rht as to part of the

premises claimed and erroneous ns to the remainder, the court

of errors will reverse it only as to the pait with respect to which

there was error. Camden r. McAndrews Co.. H."i L. 260, ?68 :

88 A. 1034

Rule 113, Supreme Court Rules 1913, is made applicable to

the court of errors and appeals bv section 29. Webster v.

Freeholders. H(\ L. 256, 258; 90 A.' 1110.

290. Costs.

Sec. 30. Subject to rules or special order, costs

in all cases mav be disallowed in the discretion of

the court. (P.L. 1912, p. 383. )

291. Orders By a Judge.

Sec. 31. Subject to rules, any order or leave

herein authorized to be made or given by the court,

mav be made or given bv a judge of the court in

which the action is pending. ' (P. L. 1912. p. 383.)

See rule 2. S. C. R. 213, post. sec. 296.

292. Supreme Court to Prescribe Rules.

Sec. 32. In addition to the powers given in sec

tions two hundred and fifty-three and two hun

dred and fifty-four of the Practice Act, the Su

preme Court shall prescribe rules for that court
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and for the Circuit Courts and Courts of Common

Pleas to give effect to the provisions of this act

and to otherwise simplify judicial procedure.

Such rules shall supersede (so far as they conflict

with) statutory and common law regulations here

tofore existing. Until such rules shall be made,

the rules hereto annexed in Schedule "A" shall

be deemed to be the rules- of court, subject to sus

pension and amendment in any part thereof, by

the court, as experience shall show to be expedi

ent. (P. L. 1912, p. 383.)

t
;

293. Actions Pending When This Act Takes Effect. Proviso.

Sec. 33. Sections twenty-five, twenty-six,

twenty-seven, twenty-eight, twenty-nine, and

thirty-two, and the rules in Schedule A imder Di

vision I, ''General Rules," and under Division

XII, "Appeals" (and no other sections or rules),

shall apply to causes commenced before this act

shall take effect; provided, that the sections and

rules above mentioned shall not apply to any writ

of error or the proceedings thereon which shall

have been issued or taken before this act shall take

effect. (P. L. 1912, p. 383, as amended bv P. L.

1912, p. 844. )

294. Repealer.

Sec. 34. All acts and parts of acts inconsistent

with this act and the following sections of the

Practice Act be and the same are hereby repealed,

but nothing in this repealer shall impair or affect

any suit commenced before this act shall have

taken effect; sees. 23, 29, 30, 31, 32, 33, 36, 37,

38. 39, 93, 94. 95, 96, 97. 98, 101, 102, 104, 105, 110,

111, 114, 117, 119. 121, 122, 127, 128, 130, 131, 132,

134, 141, 154, 210, 211, 212, 213, 214 and 241.

Cited.—Wheatman v. Andrews. 85 L. 107, 108 ; 89 A. ?85.
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SCHEDULE A.

Rules of Court Under the Practice Act (1912).

Schedule of Subjects.

I. General Rules.

II. Joinder of Parties and Causes of Action.

III. Pleadings.

(1) Pleadings Generally.

(2) Complaint.

(?i) Answer.

(4) Counter-Claim.

(5) Reply.

(6) Actions to Recover Personalty.

(7) Time for Filing Pleadings.

IV. Summary Judgment.

V. Preliminary Reference.

VI. Discovery of Documents.

VII. Damages.

VIII. Trials: Jury's Findings.

IX. New Trial as to Part.

X. Findings of Fact by Court.

XI. Judgment.

XIJ. Appeals.

I. General Rules.

295. Definitions.

Sec. 1. The word "may" as used in these rules

is not mandatorv. (P. L. 1912, p. 384, rule 1; S.

C. R. 1913, rule 211a.

296. Orders By a Judge.

Sec. 2. Any order or leave herein authorized to

be made or given by the court may be made or

given bv one justice or judge thereof. (P. L. 1912,

p. 384, rule 2; S. C. R. 1913, rule 213.)

See P. A. 1912, sec. 31, sec. 291, supra.
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297. Extending Time, When.

Sec. 3. The time limited in these rules for the

doing of any act may, for good cause, be extended

(either before or after the expiration of the time)

bv order of the court or a justice or judge thereof.

P. L. 1912, p. 385, rule 3; S. C. R. 1913, rule 217.)

298. Forms.

Sec. 4. The forms appended in Schedule "B"

or like forms, shall be used so far as they are ap

plicable. (P. L. 1912, p. 385, rule 4; S. C. R. 1913,

rule 212.)

See Schedule "B," Forms, infra.

299. Rules May Be Suspended, When.

Sec. 5. These rules shali be considered as gen

eral rules for the government of the court and the

conducting of causes; and as the design of them

is to facilitate business and advance justice, they

may be relaxed or dispensed with by the court in

any case where it shall be manifest to the court

that a strict adherence to them will work surprise

or injustice. (P. L. 1912, p. 385, rule 5; S. C. R.

1913, rule 218.)

Cited.—Titus v. P. R. R. Co., 85 L. 157 ; 92 A. 944.

II. Joinder of Parties and Causes of Action.

See action against Joint Debtors, 3 C. S. 3776.

300. Personal Representatives: In Case Co-contractor be

Dead : Proviso.

Sec. 6. In suits on a joint contract, whether

partnership or otherwise, the personal represen

tatives of a deceased co-contractor may join, as

plaintiffs, and be joined, as defendants, with the

survivors or survivor; provided, that, where the

estate of the decedent is in settlement in this state,
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as an insolvent estate, his personal representatives

cannot be joined as defendants. (P. L. 1912, p.

385, rule 6; S. 0. R. 1913, rule 16.)

See sec. 25, ante; P. A. 1912, sees. 4-12; supra, sees. 263-

272.

301. Persons Severally Liable.

Sec. 7. Persons severally and immediately liable

on the same obligation or instrument, including

parties to bills of exchange and promissory notes;

also indorsers, guarantors, and sureties, whether

on the same or by a separate instrument, may all,

or any of them, be joined as defendants, and a

joint judgment may be rendered against those so

joined. But where the cause of action against

one person is not complete until after judgment

against another, such person cannot be joined as

defendant. Nothing herein contained shall impair

the provisions of sections thirty-four and thirty-

five of the Practice Act of one thousand nine hun

dred and three. (P. L. 1912, p. 385, rule 7; S. C.

R. 1913, rule 17.)

See P. A. 1912, sec. 6 ; supra, sees. 265, 266.

Cited.—Murphy v. Potter, 85 A. 56.

302. Parties in Alternative.

Sec. 8. Persons may be joined as defendants

against w-hom the right to relief is alleged to exist

in the alternative, although a right to relief against

one mav be inconsistent with a right to relief

against the other. (P. L. 1912, p. 386, rule 8; S. C.

R. 1913, rule 18.)

See Forms, 12, 13.

P. A. 1912, sees. 4, 6 ; supra, sees. 263. 265, 266.

Sec. 29, ante. .

Cited.—Murphy v. Potter,«85 A. 56.
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303. When Assignor and Assignee May Join.

Sec. 9. If a part interest in a contract obliga

tion be assigned, the assignor (retaining the re

maining interest) and assignee may join as plaint

iffs. (P. L. 1912, p. 386, rule 9; S. C. R. 1913, rule

19.)

304. Assignment Pending Suit.

Sec. 10. If, pending the action, the plaintiff as

sign the cause of action, the assignee, on his writ

ten application, may either be joined as co-plaint

iff or substituted as a sole plaintiff, as the court

may order; provided, the same shall in no manner

prejudice the defense of the action as it stood

before such change of parties. (P. L. 1912, p. 386,

rule 10; S. C. R. 1913, rule 20.)

305. Costs of Defendant: Protection of Defendant.

Sec. 11. In all cases where there are several

defendants, the court may make such order as it

may deem just, to prevent any defendant from be

ing embarrassed or put to expense by being re

quired to attend any proceedings in the action in

which he may have no interest; and no costs shall

be taxed against any defendant with which he is

not justlv chargeable. (P. L. 1912, p. 386, rule 11;

S.C.R. 1913, rule 204.)

306. Separate Trials.

Sec. 12. The court may, upon motion, order a

separate trial between the plaintiff, or one or more

of several plaintiffs, and the defendant, or one or

more of several defendants, or between co-defend

ants. (P. L. 1912, p. 386, rule 12; S. C. R. 1913,

rule 108.)



222 New Jersey Practice Act.

307. "Transactions" Explained.

Sec. 13. The transactions referred to in sections

four and six of the Practice Act (1912) include

any transactions which grew out of the subject

matter in regard to which the controversy has

arisen; as, for instance, the failure of a bailee to

use the goods bailed for the purpose agreed, and

also an injury to them by his fault or neglect; the

breach of a covenant for quiet enjoyment, by the

entry of the lessor, and also a trespass to goods

committed in the course of the entry; or several

torts committed simultaneously as a battery ac

companied by slander. (P. L. 1912, p. 386, rule

13; S. C. R. 1913, rule 211b.)

Cited.—Murphy v. Potter, 85 A. 56.

308. Joinder of Causes of Action.

Sec. 14. (a) In actions for the recovery of lands,

no cause of action shall be joined (without leave

of court) except for mesne profits, or damages for

breach of any contract under which the property,

or any part thereof, was held, or for injury to the

property.

(b) Claims by a trustee in bankruptcy, as such,

must not, except by leave of court, be joined with

any claim by him in any other capacity.

(c) Claims by or against any executor or admin

istrator, as such, must not (without leave of court)

be joined with claims by or against him person

ally, unless the latter claims arose with reference

to the estate of his testator or intestate.

(d) Claims by plaintiffs jointly, may be joined

with claims by them, or any of them, separately,

against the same defendant.

(e) Claims by or against husband and wife may

be joined with claims by or against either of them

separately.
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(f) The court may strike out causes of action

which cannot be conveniently tried with other

causes of action joined in the same suit. (P. L.

1912, p. 387, rule 14; S. C. R. 1913, rule 21; see

P. A. 1912, sees. 6, 11; sees., supra, 265, 266, 271.)

Cited.—Murphy v. Potter, 85 A. 56 ; Kelley v. Iron Co., 87

L. 567, 570 ; 94 A. 802.

309. Objection for Misjoinder: Waiver.

Sec. 15. Objection for misjoinder of causes of

action is waived unless made on motion, before

answer or replv respectively. (P. L. 1912, p. 387,

rule 15; S. C. R. 1913, rule 22.)

309a. Several Causes of Action, Answer Thereto: Judg

ment: Execution.

When causes of action are joined, the defendant

may answer to the several counts the same an

swers he might make thereto if such counts had

not been joined, and the subsequent pleadings and

the entry of judgment on the several issues shall

be in conformity therewith; and the execution in

such suit shall be in conformity with the judgment

entered therein. (S. C. R. 1913, rule 23.)

III. Pleadings.

(1) Pleadings Generally.

310. Order of Pleadings.

Sec. 16. The order of pleadings shall be :

1. Complaint;

2. Motion addressed to the complaint;

3. Answer;

4. Motion addressed to answer;

5. Reply.
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Further pleadings may be had, if necessary, un

til issue is joined. Unless otherwise ordered by

the court pleadings must be filed, and motions-

made, in the order mentioned above. (P. L. 1912r

p. 387, rule 16; S. C. R. 1913, rule 30.)

See P. A. 1912, sec. 3, § 262.

Time for filing, rules 54, 55; S. C. R. 1913. rules 75, 76;

supra, sees. 348, 349.

Article in 36 N. J. L. J. 233.

311. Form of Pleadings: Plain Statement.

Sec. 17. (a) All pleadings must contain a plain

and concise statement of the issuable facts on

which the pleader relies (and no others) but not

of the evidence by which they are to be proved.

(b) The statement must be divided into para

graphs numbered consecutively, each containing,

as nearly as may be, a separate allegation.

(c) Dates, sums and numbers, must be in fig

ures.

(d) If any pleadings be insufficient, the court

may order a fuller or more particular statement;

and if the pleadings do not sufficiently define the

issues the court may order other issues prepared;

and may settle the issues if the parties differ.

(e) The first pleading filed by any party shall

state his place of residence. (P. L. 1912, p. 388,

rule 17; S. C. R. 1913, rule 31.)

See Forms, 3-22, post.

See P. A. 1903, sec. 126.

This rule 17 (a) means the facts to be put in issue and not

all the facts surrounding the case. Schwartz Bros. Co. v.

Evening News, 84 L. 486, 487 ; 87 A. 148.

The object of the New Practice act was to do away with the

technicalities of common law pleading and requires a plain Y

intelligible statement of the real point involved, and to do away

with the blind method which had grown up by which, for ex
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ample, under a plea of not guilty in an action of libel almost

any defense could be interposed. Id.

In drawing pleadings, where such books as Bullen & Leake's

Precedents of Pleading are not available, the safest course is

to utilize the special forms contained in the old form book6

which, when stripped of their verbiage, will usually be found to

answer the purpose admirably. Adapted from Parker, J., in

Marine Trust Co. v. Church, 85 L. 272, 274; 88 A. 1037.

See Paul v. Haber, 96 A. 41, 42. Use of common counts ques

tioned.

312. Bills of Particulars.

Sec. 18. Bills of Particulars may be ordered as

heretofore. (P. L. 1912, p. 388, rule 18; S. C. R.

1913, rule 32.

See sec. 102, supra; 3 C. S. 4082.

Construction and Operation in General.—Where a suit is

brought by the assignee of a chose in action in his own name,

and a demand is made by the defendant, before pleading, for a

bill of particulars, and for a copy of any bond, note, contract,

deed, record or writing, on which the declaration is founded,

plaintiff must furnish the defendant with a copy of the assign

ment of such chose in action, in addition to such other writing

as constitutes the foundation of the action, or be barred from all

claim under the declaration. Cullen v. Woolverton, 63 L. 644;

44 A. 646.

The admission of such an assignment in evidence over de

fendant's objection after such demand made and failure to fur

nish a copy of the same, held, under the circumstances of the

present case, to be reversible error. Id.

A party is not bound to furnish his adversary with a copy of

any record or writing whicn is not the foundation of his suit

or claim. Marrycott v. Young, 33 L. 336.

The plaintiff is only required to furnish the defendant with

notice of the particular subject-matter, in relation to which the

covenant or agreement has been broken, and not the items or

particular facts constituting such breach and necessary to be

proved on the trial. Van Voorst v. Canal Co., 20 L. 200.

A bill of particulars annexed to a declaration or delivered

pursuant to demand limits, for the purposes of the trial, the

generality of the pleading. Kent v. Metal Co., 69 L. 532 : 55

A. 256.

15
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Notice.—Bill of particulars being delivered, no proof is

requisite that notice requiring it was given. Clinton v. Lyon,

3 L. 1036.

Time for Delivery.—Bill of particulars, when required,

must l^e delivered before a plea. In a charge for money had,

it should name the person from whom received. Whitall v.

Vaughn, 3 L. 636.

Time to Plead.—The defendant has the same time to plead

after receiving the bill of particulars that he had at the time

of demanding it. Anonymous, 16 L. 346.

Sufficiency of Bill of Particulars.—If a bill of particu

lars fully and substantially apprise the opposite party of the

matter intended to be given in evidence, it will be sufficient,

although it is not as minute and specific as it might have been,

unless it shall appear, by affidavit or otherwise, to the satisfac

tion of the court, that the party has been misled or surprised

by the bill, or is in great danger of being prejudiced for want of

a better particular. Stothoff v. Dunham, 19 L. 181 : Tillou v.

Hutchinson, 15 L. 178.

On application for a more specific bill of particulars, the prin

ciple which governs the court is, that the party who avers mat

ters which he must prove on the trial, should so far apprise his

opponent concerning them that he can intelligently prepare his

pleadings and defenses. The particulars need not be the manner

of proof, but only the matters themselves upon competent proof

of which he proposes to rest his claim. Heppard v. ('arr &

Smith, 12 N. J. L. J. 186.

Right to Amend Bill of Particulars on Review.—Where

the issue as made up on the pleadings and bill of particulars has

been fully tried and correctly settled, no amendment having been

applied for in the court below, the court of review will not

permit the plaintiff in error to amend the bill of particulars in

order to bring about a reversal of the judgment and a new trial

upon a different issue. Kent v. Metal Co., 69 L. 532 ; 55 A.

256.

Variance.—A bill of particulars served forms no part of the

record; and it is not error that the name and style of the de

fendant below, as set forth in said bill of particulars, do not

entirely correspond with the name given in the record, especially

when such variance has not been assigned for error. Church v.

Gordan, 31 L. 264.

It is no variance from the bill of particulars rendered if the

book of accounts charge to A. B., overseer of the poor, etc.,

items which in the bill are rendered as charged to A. B. Bay

v. Cook, 22 L. 343.
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Cited.—Bower v. Bower, 78 L. 387; 74 A. 522; Vail v.

Insurance Co., 67 L. 422; 51 A. 929; Johnston v. Bowers, 69

L. 544 ; 55 A. 230; Sautter v. Insurance Co., 73 L. 455; 63

A. 994.

313. Untrue Statements.

Sec. 19. Allegations or denials, made without

reasonable cause, and found untrue, shall subject

the party pleading the same to the payment of

such reasonable expenses, to be taxed by the court,

as may have been necessarily incurred by the other

partv, bv reason of such untrue pleading. (P. L.

1912, p. 388, rule 19; S. C. R. 1913, rule 33.)

i

314. Statements Not Denied Are Admitted.

Sec. 20. Every material allegation of fact in a

pleading, which is not denied by the adverse party,

is deemed to be admitted, unless the latter avers

that he has no knowledge or information thereof

sufficient to form a belief. (P. L. 1912, p. 388, rule

20; S. C. R. 1913, rule 34.)

315. Pleading According to Legal Effect: Adverse Party

Apprised of State of Facts.

Sec. 21. Acts and contracts may be stated ac

cording to their legal effect, but, in so doing, the

pleading should be such as fairly to apprise the

adverse party of the state of facts which it is in

tended to prove; thus, an act or promise of a

principal (other than a corporation), if, in fact,

proceeding from an agent known to the pleader,

should be so stated; and the obligation of a hus

band to pay for necessaries furnished to his wife,

whom he has driven from his house, should be

stated according to the facts. (P. L. 1912, p. 388,

rule 21; S. C. R. 1913, rule 35.)

Cited.—Titus v. P. B. B. Co.. 85 L. 157; 92 A. 944.
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316. Joinder of Issue: Denial a Joinder.

Sec. 22. The denial of any material allegation

shall constitute an issue; no other joinder of issue

is necessary. (P. L. 1912, p. 389, rule 22; S. C. R.

1913, rule 36.)

See sec. 114.

317. Annexing Copies of Documents.

Sec. 23. In pleading any document, a copy

thereof may be annexed to the pleading, and re

ferred to therein, with like effect as if it were

recited at length. (P. L. 1912, p. 389, rule 23;

S. C. R. 1913, rule 37.)

See sec. 119.

Pleadings—Exhibits—Sufficiency.—A complaint plead

ing a bond and its condition, but omitting a clause of the condi

tion, is sufficient to invoke Supreme Court Rule 37, authorizing

a copy to be annexed to the pleading and referred to therein with

like effect as if recited at length. City of Bridgeton v. Fidelity

and Deposit Co. of Maryland, 96 A. 918.

318. Inconsistent Counts and Defenses.

Sec. 24. Inconsistent counts in the complaint or

counter-claim, and inconsistent defenses in the an

swer, are not objectionable. (P. L. 1912, p. 389,

rule 24; S. C. R. 1913, rule 38.)

Cited.—Meyer v. Nickelsburg, 37 N. J. L. J. 38.

319. Objectionable Pleadings.

Sec. 25. Unnecessary repetition, prolixity, scan

dal, impertinence, obscurity and uncertainty, and

other violations of the rules of pleading, are re

spectively objectionable; also any pleading which

is irregular, defective or so framed as to embarrass

or delav a fair trial. (P. L. 1912, p. 389, rule 25;

S. C. R. 1913, rule 39.)
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A motion to strike out the plaintiff's complaint admits the

truth of the plaintiff's allegations and any inference of fact

which can be legitimately drawn therefrom. Crawford v. Win-

terbottom, 96 A. 497.

Cited.—Schwartz Bros. Co. v. Evening News, 84 L. 486 ; 87

A. 148 ; Murphy v. Potter, 85 A. 56 ; Young v. Board, 84 L.

770, 771 ; 87 A. 347.

320. Demurrers Abolished.

Sec. 26. Demurrers are abolished. Any plead

ings may be struck out on motion on the ground

that it discloses no cause of action, defense or

counter-claim respectively. The order made upon

such motion is appealable after final judgment.

In lieu of a motion to strike out, the same objec

tion, and any point of law (other than a question of

pleading or practice) may be raised in the an

swering pleadings, and may be disposed of at, or

after, the trial; but the court, on motion of either

party, may determine the question so raised before

trial, and if the decision be decisive of the whole

case the court may give judgment for the success

ful party or make such order as mav be just. (P.

L. 1912, p. 389, rule 26; S. C. R. 1913, rule 40.)

See sees. 101, 127.

S. C. R. 1913, rules 92-96, sec., post, 356-360.

Cited.—Murphy v. Potter, 85 A. 56 ; Young v. Stafford, 86

L. 422, 423; 92 A. 286.

321. Objections to Pleadings. Objections Made on Motion.

Sec. 27. Objections to pleadings other than

those provided for in rule 26, above, shall be made

by motion. The action of the court thereon is ap

pealable after final judgment. (P. L. 1912, p. 389,

rule 27; S. C. R. 1913, rule 41.)

See sees. 110, 111.

Cited.—Murphy v. Potter, 85 A. 56 ; Butterhof v. Butterhof,

84 L. 285 ; 86 A. 394.
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322. Objections to Pleadings.

Sec. 28. Every motion addressed to a pleading

must present every cause of objection then ex

isting. (P. L. 1912, p. 389, rule 28; S. C. R. 1913,

rule 42.)

See sec. 110.

Complaint, striking out, misfeasance of municipal corpora

tion, 38 N. J. L. J. 53.

Cited.—Murphy v. Potter, 85 A. 56.

323. Motions. Grounds of Motion Specified.

Sec. 29. Every notice of any motion addressed

to a pleading shall specifv the grounds thereof.

(P. L. 1912, p. 389, rule 29; S. C. R. 1913, rule

43.)

See sec. 110.

Cited.—Murphy v. Potter, 85 A. 56.

324. Matters Arising After Suit Begun. Supplemental

Pleadings.

Sec. 30. Supplemental pleadings, showing mat

ters arising since the original pleadings or suit be-

gun mav be filed bv either partv, bv leave of court,

and upon terms. " (P. L. 1912, p. 389, rule 30;

S. C. R. 1913, rule 44.)

See sec. 121.

325. Oyer. Copies of Documents Served on Adverse Party.

Sec. 31. When an express agreement or any doc

ument is referred to in a pleading, and is not an

nexed to the pleading or recited verbatim therein,

a copy of the document or of the agreement (if

it be in writing) must be served on the adverse

party within five days after service of written



SCHEDULE A. 231

demand for the same. (P. L. 1912, p. 390, rule

31; S. C. R. 1913, rule 45.)

See sec. 119.

326. Evasive Denials Not Permitted.

Sec. 32. A denial must not be evasive, but must

fairly meet the substance of the allegation denied.

Thus, if payment of a certain sum be alleged when,

in fact, less was paid, the pleader must not deny

payment generally, but must state how much was

paid; and where any fact is alleged with divers

circumstances, some of which are untruly stated,

the denial must not be of the fact as alleged, but

so much as is true and material must be admitted

and the rest only denied. (P. L. 1912, p. 390, rule

32; S. C. R. 1913, rule 46.)

See see. 94.

327. Certainty: Plain Statements.

Sec. 33. Express admissions and denials must

be direct, precise, specific, and not argumentative,

hypothetical, or in the alternative; accordingly,

when a pleader wishes expressly to admit or deny

a portion only of a paragraph he must recite that

portion; except, that where a recited portion of a

paragraph has been either admitted or denied, the

remainder of the paragraph may be denied or ad

mitted, without recital. Admissions or denials of

allegations identified only by a summary or gen

eralization thereof, or by describing the facts al

leged as "consistent" or "inconsistent" with other

facts recited or referred to, are improper. (P. L.

1912, p. 390, rule 33; S. C. R. 1913, rule 47.)

See sec. 94.

Cited.—Schwartz Bros. Co. v. Evening News, 81 L. 486,

487; 87 A. 148.
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328. Demands for Relief.

Sec. 34. A demand for relief in the complaint,

or counter-claim, which the allegations thereof do

not sustain, may be objected to, on motion, or in

the answering pleading, although the allegations

may entitle the plaintiff, or counter-claimant re

spectivelv, to some other relief. (P. L. 1912, p.

390, rule 34; S. C. R. 1913, rule 48.)

(2) The Complaint.

329. The Complaint.

Sec. 35. The first pleading by the plaintiff shall

be the complaint. It must contain a statement of

the facts constituting the cause of action, in ac

cordance with these rules, and a demand for relief.

(P. L. 1912, p. 390, rule 35; S. C. R. 1913, rule 51.)

See Forms, 3-13. See see. 93.

330. Counts and Paragraphs: Counts Numbered.

Sec. 36. When separate and distinct causes of

action (as distinguished from separate claims for

relief founded on the same cause of action or trans

action) are joined, the statement of the second

shall be prefixed with the words "second count"

and so on for the others; and the several para

graphs of each shall be numbered separatelv. (P.

L. 1912, p. 391, rule 36; S. C. R. 1913, rule* 52.)

See sec. 93.

331. Alternative Belief.

Sec. 37. Plaintiff may claim alternative relief

based upon an alternative construction or ascer

tainment of his cause of action. (P. L. 1912, p.

391, rule 37; S. C. R. 1913, rule 53.)

See sec. 93.
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(3) The Answer.

332. Dilatory Pleas: Certain Pleas Abolished: Objections

on Motion.

Sec. 38. Pleas to the jurisdiction and pleas in

abatement are abolished. In lieu thereof objec

tion shall be made on motion. The evidence nec

essary to determine the question may be taken by

depositions, or as the court may direct. The action

of the court upon such motion may be reviewed

on appeal after final judgment. (P. L. 1912, p.

391, rule 38; S. C. R. 1913, rule 56.)

See sees. 94, 117.

Under this section an answer corresponding to a plea in abate

ment is improper, as matters formerly cognizable under such

plea must be settled by motion. Marine Trust Co. v. Church,

85 L. 272; 88 A. 1075.

Cited.—Wheatman v. Andrews, 85 L. 107, 108 ; 89 A. 285 ;

Baldauf v. Nathan Bussell, 96 A. 96; Dominion Fertilizer Co.

v. White, 96 A. 1069.

333. Several Defenses. Defenses Separately Stated.

Sec. 39. Where several defenses are pleaded,

each must refer to the cause of action which it is

intended to answer, and must be separately stated

and designated as a separate defense; thus: First

defense, second defense, etc. Where the complaint

is for more than one cause of action, set forth in

several counts each separate matter of defense,

should be preceded by a designation of the cause

of action which it is intended to meet, in this man

ner: First defense to first count, second defense

to first count, first defense to second count, and so

on. Any statement of a matter of defense, raised

in part upon facts pleaded in any preceding state

ment in the same answer, may refer to those facts

as thus recited, without otherwise repeating them.

(P. L. 1912, p. 391, rule 39; S. C. R. 1913, rule 57.)
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See Form 18. See sec. 94.

Defense of contributorv negligence. Levitt v. Windsor, 28

N. J. L. J. 3, note; Gaffney v. Illingworth, 38 N. J. L. J. 75,

76 ; 36 N. J. L. J. 233. Condition precedent failure to plead

bar. See Delaware River, etc.. Co. v. Board Freeholders, 90 A.

1023, 1024.

334. General and Special Denial.

Sec. 40. The answer must specially deny such

allegations of fact in the complaint as defendant

intends to controvert, unless he intends in good

faith to controvert all the allegations; in that case

he may deny them generally. It must specially

state any defense which is consistent with the

truth of the material allegations of the complaint,

and any defense which, if not stated, would be

likely to cause surprise, or would raise issues not

arising out of the complaint. For instance, the

statute of frauds, or of limitations, release, pay

ment, performance, fraud or facts showing illegal-

itv, or contributorv negligence. (P. L. 1912, p.

391; rule 40; S. C! R. 1913, rule 58.)

See sec. 94.

Where the provision of a contract requires the performance

of a condition precedent, the defendant to avail himself of

the condition, as a defense to an action on the contract must

specially plead it and if he foils to do so the question is elimi

nated from controversv in the case. Delaware River Trans. Co.

v. Freeholders, 86 L. 294, 296; 90 A. 1023, 1024.

In a suit based on an order given to a manufacturer to make

and furnish one double cast iron split gear, as per blue-print

and drawing furnished, in which the answer denies that the gear

as agreed was made and states that it was defective and not

according to contract, it is error for the court to charge the

jury that there is no warranty in such a case. Tbe Practice Act,

1912, rule 40, requires that such a defense must be pleaded.

A. H. Brown Co. v. Pardee, 95 A. 976.

Cited.—Titus v. P. R. R. Co., 85 L. 157; 92 A. 944; Wat-

kins v. Cope, 84 L. 143, 146: 86 A. 545.
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335. Tender. Payment Into Court. Effect of Tender of

Money.

Sec. 41. Any party upon whom a claim for debt

or damages (liquidated or unliquidated) is made,

may tender to the claimant a sum of money in pay

ment thereof, which tender may be pleaded, and in

all respect shall be as effectual as a tender in case

of a claim for debt has heretofore been. (P. L.

1912, p. 392, rule 41; S. C. R. 1913, rule 59.)

See sec. 94.

336. Payment Into Court by Defendant an Admission.

Sec. 42. Payment into court by defendant upon

plaintiff's claim, shall be an admission of the cause

of action in respect to which it is made; but not so,

if the answer denies the cause of action. The pay

ment shall be pleaded or (if made after answer

filed) notice thereof shall be given to the plaintiff.

(P. L. 1912, p. 392, rule 42; S. C. R. 1913, rule 60.)

i

337. Payment Into Court: Acceptance by Plaintiff.

Sec. 43. If the plaintiff accept such payment be

fore judgment, it shall be in satisfaction of the

cause of action in respect to which the payment

was made, except as to costs. If the plaintiff do

not so accept, the money shall be paid to the de

fendant if he recover judgment; but, if plaintiff

recover, it shall be applied upon his judgment to

the extent thereof, and the surplus, if anv, shall

be paid to the defendant. (P. L. 1912, p. 3"92. rule

43; S. C. R. 1913, rule 61.)

338. Payment Into Court by Plaintiff on Counter-Claim.

Sec. 44. Plaintiff, in reply to a counter-claim,,

may pay money into court in satisfaction thereof,

subject to the like conditions as to costs and other
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wise as upon such payment by a defendant. (P.

L. 1912, p. 392, rule 44; S. C. R. 1913, rule 62.)

339. Payment Into Court, Jury Not Informed.

Sec. 45. Neither tender nor payment into court

shall be made known to the jurv. (P. L. 1912, p.

392, rule 45; S. C. R. 1913, rule 63.)

(4) Counter-Claim.

See P. A. 1918, Bee. 12; supra, sec. 272.

340. Counter-claims.

Sec. 46. A counter-claim may be stated in the

answer, being introduced substantially thus: "By

way of counter-claim against" (stating the

parties against whom the counter-claim is made,

and designating as "third parties" those not made

parties in the complaint.) (P. L. 1912, p. 392, rule

46; S. C. R. 1913, rule 65.)

341. Cross Action.

Sec. 47. A counter-claim is deemed to be a cross

action, and the rules respecting the form and man

ner of pleading the complaint, applv to the coun

ter-claim. (P. L. 1912, p. 393, rule 47; S. C. R.

1913, rule 66.)

Cited.—Kelley v. Iron Co., 87 L. 567, 570; 94 A.

342. Amount of Recovery. Judgment for Excess.

Sec. 48. If the amount found due on the counter

claim to the defendant exceeds the amount found

due to the plaintiff, the defendant shall have judg

ment for the excess. (P. L. 1912, p. 393, rule 48;

S. C. R. 1913, rule 67.)
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343. Counter-Claim. Copy to Co-Defendant.

Sec. 49. Where a co-defendant is made a party

to a counter-claim, a copy thereof shall be de

livered to him or his attorney within five days

after the same is filed. (P. L. 1912, p. 393, rule

49; S. C. R. 1913, rule 68.)

(5) Reply.

344. Reply.

Sec. 50. A reply may contain two or more dis

tinct avoidances of the same defense or counter

claim, but they must' be separately stated and

numbered, and the rules respecting the form and

manner of pleading in the answer applv to the

reply. (P. L. 1912, p. 393, rule 50; S. G. B. 1913,

rule 70.)

(6) Actions to Recover Personalty.

345. Special Property: Facts Showing to be Pleaded.

Sec. 51. In actions to recover personalty, title

(in plaintiff or defendant) which rests on a special

property must be pleaded by stating the facts con

stituting the special property. (P. L. 1912, p. 393,

rule 51; S. C. R. 1913, rule 72.)

346. Unlawful Taking and Detainer.

Sec. 52. When the taking was wrongful, a gen

eral statement of unlawful taking is sufficient, but

when the action is for a wrongful detainer only, a

demand and refusal of possession, before begin

ning the action (or serving the writ) must be

alleged. (P. L. 1912, p. 393, rule 52; S. C. R. 1913,

rule 73.)

347. Defense by Answer.

Sec. 53. All defenses, including those in the na

ture of avowry, cognizance, and disclaimer, shall
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be made by answer. If the defense be title in

defendant or in a third person, the answer must

state it according to the fact. If defendant claims

a return of the goods or damages, he must make

the claim bv counter-claim. (P. L. 1912, p. 393,

rule 53; S. C. R. 1913, rule 74.)

I

(7) Time for Piling Pleadings.

348. Complaint Annexed to Summons.

Sec. 54. The complaint shall be annexed to the

summons or capias ad respondendum and returned

therewith; and a copy thereof shall be served

with the summons or capias. (P. L. 1912, p. 394,

rule 54; S. C. R. 1913, rule 75.)

349. Answer Filed: Time.

Sec. 55. The answer or counter-claim shall be

filed within twenty (20) days after service of the

summons (or capias) and complaint. If further

pleadings be necessary, they shall be filed within

twenty (20) days, each after the other. (P. L.

1912, p. 394, rule 55; S. C. R. 1913, rule 76.)

350. Affidavit of Merits: Action on Contract: Proviso.

Sec. 56. In actions on contract plaintiff may

enter judgment unless the defendant or his agent

or attorney shall, within ten days after personal

service of complaint, file an affidavit of merits,

stating that the affiant believes that the defendant

has a just and legal defense to the action on the

merits of the case ; provided, a notice be endorsed

on the complaint and on the copy served that if

defendant intends to make a defense he must file

an affidavit of merits within ten days of such

service and an answer within twenty days there

from; and that in default thereof judgment will
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be entered against him. Lawful service upon a

corporation shall be deemed personal service for

the purpose of this rule. (P. L. 1912, p. 394, rule

56; S. C. R. 1913, rule 77.)

IV. Summary Judgment.

See P. A. 1912, sec. 15; supra, sec. 275.

351. Answer May Be Struck Out and Judgment Final

Entered.

Sec. 57. When an answer is filed in an action

brought to recover a debt or liquidated demand

arising:

(a) Upon contract express or implied, sealed

or not sealed; or,

(b) Upon a judgment for a stated sum; or,

(c) Upon a statute;

the answer may be struck out and judgment final

may be entered upon motion and affidavit as here

inafter provided, unless the defendant by affidavit

or other proofs shall show such facts as may be

deemed, by the judge hearing the motion, suffici

ent to entitle him to defend. (P. L. 1912, p. 394,

rule 57; S. C. R. 1913, rule 80.)

What the defendant must show is that he has a bona fide de

fense, one which he may he able to establish, a plausible ground

of defense, something fairly arguable and of a substantial char

acter. The question is, on a motion for judgment over answer,

whether the answer exhibits a possible and plausible defense.

Mever v. Nickelsburg Bros. Co., 37 N. J. L. J. 36. See Smith

v. Hoffing, 95 A. 993.

352. Motion Made on Affidavit.

Sec. 58. The motion to strike out shall be made

upon affidavit of the plaintiff or that of any other

person cognizant of the facts, verifying the cause

of action, and stating the amount claimed and
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his belief that there is no defense to the action.

(P. L. 1912, p. 394, rule 58; S. C. R. 1913, rule 81.)

What Constitutes a Sufficient Verification.—Affidavit

must state such facts as are necessary to establish a good cause of

action; it will not be sufficient if it verified only a portion of

the cause of action, leaving out some essential part of it. Meyer

v. Nickelsburg Bros. Co., 37 N. J. L. J. 39.

353. Partial Judgment.

Sec. 59. If it appear that such defense applies

only to part of plaintiff's claim, or that any part

is admitted, the plaintiff may have final judgment

forthwith for so much of his claim as the defense

does not apply to or as is admitted, subject to such

terms as may be deemed just. (P. L. 1912, p. 395,

rule 59; S. C. R. 1913, rule 82.)

354. Terms of Defense.

Sec. 60. Leave to defend may be given uncon

ditionally, or upon such terms as to giving se

curity, or time or mode of trial, or otherwise, as

mav be deemed just. (P. L. 1912, p. 395, rule 60;

S. C. R. 1913, rule 83.)

Cited.—Meyer v. Nickelsburg Bros. Co., 37 N. J. L. J. 43.

355. No Summary Judgment Entered Without Order of

Judge.

No summary judgment shall be entered except

by virtue of an order of the court or a justice at

chambers, and the application for such judgment

may be made on ex parte affidavits, and shall be

made on four days' notice unless the court or the

justice, for special reasons, shall order shorter no

tice. (S. C. R. 1913, rule 84.)



Schedule A.

V. Preliminary References.

See P. A. 1912, sec. 17; supra, sec. 277.

356. Supreme Court Commissioners.

Sec. 61. The Supreme Court may designate for

each county one of the Supreme Court Commission

ers (and if necessary, more than one), removable

at pleasure, who shall have the authoritv herein

given. (P. L. 1912, p. 395, rule 61; S. C. R. 1913,

rule 92.)

357. Summons: How Served: Time.

Sec. 62. At any time after service of the com

plaint, either party may take out a summons sub

stantially in the form in Schedule B, and serve

the same upon the opposite party or his attorney,

at least four days before the return day. The sum

mons need not be served upon a party who is in

default. The taking out of such summons by a

defendant shall be deemed an appearance in the

cause, if he shall not previously have appeared

therein. The court may, on its own motion, at any

time, order the preliminary reference herein pro

vided for. (P. L. 1912, p. 395, rule 62, as modified

by S. C. R. 1913, rule 93.)

See Form No. 1, post.

358. Order by Commissioner Upon Return of Summons.

Sec. 63. Upon the return of the summons or at

any adjournment of the matter, the commissioner,

after hearing the parties or their attorneys (but

not their evidence), shall, on the application of any

party, make such order as the court might make

and as may be just in respect to the following mat

ters, subject to an appeal within five days to a

judge of the court in which the action is pending:

16
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Objections to pleadings (other than those pro

vided for in rule 26, sec. 320 and rule 38, sec. 322),

amendments thereof, and leave for additional

pleadings ;

Settlement of issues;

Bills of particulars;

Admissions;

Interrogatories;

Discovery of, and inspection of books, papers

or other documents;

Examination of parties before trial;

Any other interlocutory matter preliminary to,

and in preparation for, trial, but not including

postponement of trial ;

The order of the commissioner shall be deemed

the order of the court until reversed.

All motions in respect of any of the foregoing

matters, whether made before or after issuing the

commissioner's summons, may be heard and de

termined by the commissioner subject to appeal as

aforesaid.

The commissioner's order shall be as nearly as

practical in the form stated in Schedule "B." (P.

L. 1912, p. 395, rule 63; S. C. R. 1913, rule 94; see

Form 33.)

359. Two Days' Notice: Motions.

Sec. 64. Prior or subsequent applications or mo

tions in the cause before trial may be made to the

commissioner on two days' notice. (P. L. 1912, p.

396, rule 64; S. C. R. 1913, rule 95.)

360. Plaintiff When Non-prossed.

Sec. 65. If plaintiff fails to take out and proceed

upon the summons as herein directed, when so or

dered, he may become non-prossed. If defendant

fail to appear he shall not appeal from the order

except by leave of the commissioner or the court.

(P. L. 1912, p. 396, rule 65; S. C. R. 1913, rule 96.)
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VI. Discovery of Documents, and Admission of Execution

of Papers.

361. Production of Books, etc.

Sec. 66. Any party may, without affidavit, apply

for an order directing any other party to make

discovery on oath of the books, papers or other

documents, which are, or have been, in his posses

sion or under his control relating to any matter

in question in the cause. The granting of the or

der shall be discretionary, as to the whole or any

part of the discoverv applied for. (P. L. 1912,

p. 396, rule 66; S. C. R. 1913, rule 97.)

362. Admissions Made Five Days After Service of Notice.

The time within which the admissions provided

in section 18 of the Practice Act 1912, sec. 278,

should be made, is hereby fixed at five days after

service of the notice mentioned in said section un

less such time is extended by order of the court

or a judge. (S. C. R. 1913, rule 98.)

VII. Damages.

363. Damages Determined to Time of Trial.

Sec. 67. Where damages are to be determined

in respect of any continuing cause of action, they

shall be determined to the time of assessment or

trial. (P. L. 1912, p. 396, rule 67; S. C. R. 1913,

rule 112.)

364. Assessment of Damages: Clerk Makes Assessment:

Itemized Statement Annexed. Amount.

On motion for assessment of damages, in all

cases where the court or the clerk is authorized by

law to assess the same, the party shall make out a

particular statement of his account or demand,
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containing all the items thereof with their dates,

to which he shall annex, or endorse thereon, a

calculation in figures, showing the amount of in

terest, the payments or credits, if any, and the

sum total due thereon ; and the same, after an as

sessment shall be made thereon and signed by the

justice or officer making the same, shall be filed

with the clerk, there to remain; and all amerce

ments of sheriffs and others having the return of

executions, and all assessments on judgments on J

sheriff's bonds shall be made in conformitv to the

same rule. (S. C. R. 1913, rule 87.)

365. Assessment of Damages on Book Account: Original

Book Produced : Affidavit.

In all cases of assessment of damages to be made

by the court, or any justice thereof, or by the

cierk, when the nature of the account or demand

of the plaintiff or plaintiffs is such that the book

of account of original entries of the plaintiff or

plaintiffs is competent and legal evidence of such

account or demand, the said book shall be produced

before the court or officer with due proof thereof,

or there shall be produced a copy of the entry or

entries in such book with an affidavit that the book

from which the said copy was taken is the book of

account of original entries of the plaintiff or plaint

iffs, and that the copy produced has been truly

taken therefrom: and that the money demanded

therein is justly due and owing, and the said copy

and affidavit, with the assessment to be made, shall

be filed with the clerk. (S. C. R. 1913, rule 88.)

366. Assessment of Damages on Negotiable Instruments:

Instrument Produced: Affidavit.

In all cases of assessment of damages to be

made by the court, or any justice thereof, or by

the clerk, when the demand of the plaintiff or
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plaintiffs is founded upon a bill or bills of exchange

or a promissory note or notes, or both, a copy

thereof shall be included in the assessment, and

the original or the originals thereof shall be pro

duced before the court or officer making such as

sessment, or there shall be produced an affidavit

that the original or originals have been lost or de

stroyed and that the copy set forth in the assess

ment is a true copy. (S. C. R. 1913, rule 89.)

367. Assessment of Damages: Writ of Inquiry.

Sec. 68. The party entering judgment by de

fault, in lieu of taking out a writ of inquiry, may,

at his option, give fifteen days' notice that dam

ages will be assessed by a jury drawn from the

general panel; and upon serving and filing the

notice the damages shall be assessed by such jury

during its attendance at the circuit, under the di

rection of a justice or judge. And all writs of in

quiry shall, on application of either party, be ex

ecuted under the directions of a justice or judge,

or a Supreme Court commissioner to be designated

bv a judge or justice. (P. L. 1912, p. 396, rule 68;

S". C. R. 1913, rule 90.)

368. Assessment Before Justice and by Jury: Postea:

Entry of Final Judgment: Writs of Inquiry When

Returnable.

Whenever the damages are assessed before a

justice or a judge by a jury drawn from the gen

eral panel, if the action be pending in this court,

the plaintiff shall present to the trial judge a suit

able circuit court record as in other cases of trial

at circuit, which shall be returned into court with

a proper postea setting forth the ascertainment of

damages on notice in the manner above provided,

and final judgment may be entered thereon forth

with by order of the court or a justice. If the ac
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tion be pending in an inferior court, no such tran

script shall be required, and judgment final shall

be entered upon the verdict of the jury by order

of a judge of said court.

All writs of inquiry may be made returnable and

be returned in term or vacation. (S. C. R. 1913,

rule 91.)

VIII. Trials: Jury's Finding.

See S. C. R. 1913, rules 101-114, inclusive; post, 374-392. 1

369. Plaintiff and Defendant to Open Case.

Sec. 69. At trials, immediately after the plaint

iff's opening, and before any evidence taken, de

fendant's counsel shall open his case to the jury

to the extent, at least, of the statement of his an

swer. (P. L. 1912, p. 397, rule 69; S. C. P. 1913,

rule 109.)

370. Answers to Written Questions: In Kule to Show

Cause, Statement of Case Filed.

Sec. 70. The court may request the jury to re

turn answers to written questions embracing the

disputed facts in issue and the amount of damages.

The questions and answers shall be entered upon

the minutes and the court may enter a general

verdict. In case a rule to show cause for a new

trial, or an appeal, a statement of the case, in

cluding the questions and answers, shall be pre

pared and filed and shall have the effect of a special

verdict. In considering the case upon review the ,

court may draw inferences of fact. (P. L. 1912, p.

397, rule 70; S. C. R. 1913, rule 110.)

Either party is not restricted to the service of a single set of

interrogatories. Reeves v. Jonom, 37 N. J. L. J. 70.
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371. Preparation of Statement.

Sec. 71. The statement of the case shall be pre

pared by the moving party and served on the ad

verse party. Objections thereto (if any) must be

made within five days from service, and in that

event the statement of the case shall be settled

bv the trial judge. (P. L. 1912, p. 397, rule 71;

S. C. R. 1913, rule 111.)

372. Trial by Referee. Force of Award as Verdict.

All rules of reference entered by consent of

parties in this court, or in the circuit, may state

whether the award of the referee is to have the

effect of a finding of arbitrators, or merely the

force of a verdict, and in the absence of such state

ment the award shall be treated as a verdict. (S. C.

R. 1913, rule 99.)

373. Account Reference to Referee: Confirmation on

Notice : Exception : Time.

In all cases in which matters of account shall

be referred by the court or justice to a referee, the

party moving for a confirmation of the report shall

give notice in writing of the filing thereof; and the

opposite party shall have the time limited in the

statute for filing exceptions thereto after the re

ceipt of such notice. (S. C. R. 1913, rule 100.)

374. Cause Referred : Entry of Rule of Reference : Report

Filed: Exceptions to Report, etc.

When a cause in the Supreme Court is referred

to a referee or referees pursuant to sections 155

and 156 of the Practice Act of 1903, the rule of

reference shall be entered in the minutes of this

court, and the original report filed in the clerk's

office of this court; and in case of reservation of

trial by jury and of exceptions to the report, a
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copv of the reservation and the original excep

tions shall be likewise filed in said clerk's office.

(S. C. R. 1913, rule 101.)

375. Precedence of Causes on Trial and Argument at Bar

and Circuit.

In the calling on of all trials and arguments at

the bar of this court, and at the circuits in the

counties, issues of fact triable by jury shall be

preferred to arguments on matters of law; of

issues of fact, those to be tried by a jury from a

different county from that in which the court sits,

shall be preferred; and next to these, issues to be

tried by a struck jury shall have precedence, but

on all issues in fact as well as on all arguments in

law, whether the cause be of a civil or criminal

nature, those in which the State is really a party

and in interest shall always have the preference;

subject to the above rule, the court as well at bar

as at the circuits, will call the causes according to

their standing on the list; and if the party notic

ing shall not bring on the trial or argument of the

cause so called, the opposite party shall be entitled

to the dismissal of the proceeding or to judgment

in his favor, unless the court shall order otherwise.

(S. C. R. 1913, rule 102.)

376. Plaintiff Fails to Move Cause—Non-Suited. Review of

Order.

When an issue joined in this court is duly no

ticed for trial at the circuit, and the plaintiff fails

to move the same when regularly called for trial,

the justice of this court holding the circuit, or the

judge to whom such issue has been referred for

trial, may consider the reasons, if any, alleged by

the plaintiff for such failure; and if no reason be

alleged, or those alleged be insufficient to excuse

the default, said justice or judge may order that
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the plaintiff be non-suited, and on the filing of his

order a judgment of non-suit shall be entered.

Such order, or the refusal of the justice or judge

to make such an order, shall be subject to review

at the next term of this court. (S. C. R. 1913, rule

103.)

377. Clerk at Circuit to List Causes: Correction of List:

Listing by Opposite Party.

The clerk of the circuit court shall set down the

causes noticed for trial, at every term, on a list

which shall contain the names of the parties and

their attorneys, the nature and style of the action,

when noticed and the date of the issue ; and shall

furnish the court with one copy of the list, and

keep another upon his table for the use of the bar,

or furnish printed copies of the same when ordered

pursuant to the statute. Any party may apply

to the court to have the said list corrected during

the first day of the term, but not after. After a

cause has been noticed for trial, the party receiv

ing the notice may, if he thinks proper, file a copy

or abstract of the notice, and the date of the issue,

with the clerk of the circuit, at least six days be

fore the term, and the clerk shall set down the

cause on his list, in the like order as if the same

had been filed bv the party giving the notice for

trial. (S. C. R. 1913, rule 105.)

378. Jury Trials: Counsel Limited to One Hour: Proviso.

On the trial of all jury causes at the circuit, and

at the oyer and terminer and quarter sessions, the

counsel of the respective parties shall be limited to

a time not exceeding one hour a side, unless per

mission be given for an enlargement of such time

before the argument is commenced; provided, that

nothing in this ride shall prevent the said courts
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from limiting the time of counsel as heretofore.

(S. C. R. 1913, rule 106; see rule 157.)

Only two counsel on each side permitted to

speak in succession.

379. One Counsel Shall Examine or Cross-examine Witness.

On the trial of causes, one counsel only shall ex

amine or cross-examine a witness. (S. C. R. 1913,

rule 107.)

IX. New Trial as to Part.

380. Questions on New Trial.

Sec. 72. In case a new trial is granted it shall

only be a new trial of the question or questions with

respect to which the verdict or decision is found

to be wrong, if separable. (P. L. 1912, p. 397, rule

72; S. C. R. 1913, rule 131.)

Applicable also to appeals. See rule 147, sec. 382.

Under this section, where, upon an appeal from a judgment

against two defendants, it appears that the only question w-ith

respect to which the decision is wrong and requires a new trial

is one involving the liability of one of the defendants only, and

that it is entirely separable from the question upon which the

liability of the other depends, which was decided correctly, the

judgment against the latter will be affirmed, and a reversal and

new trial granted in favor of the former defendant onlv. Moers-

dorf v. N. Y. Tel. Co., 84 L. 747, 754 ; 87 A. 473.

Under this rule and supreme court rule 147, post, 382, if a

judgment in ejectment is right as to part of the premises claimed

and erroneous as to the remainder, it will be reversed only as to

the part with respect to which there was error. Camden v. Mc-

Andrews Co., 85 L. 260, 268 ; 88 A. 1034.

In an action against joint tort-feasors, the questions as to the

liabilitv of each defendant are separable, and the verdict and

decision thereon is subject to the provisions of this section.

Under this section, where judgment has been recovered against

three joint tort-feasors, and the judgment against two is wrong,

but as to the other correct, the judgment, so far as it is correct,

will be affirmed, and the granting of a new trial, limited to such

of the defendants against whom the judgment was wrong.

Hagy v. Hafner, 86 L. 502, 504; 94 A. 48.
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That (1) the verdict is against the evidence; (2) that it is

against the weight of the evidence; (3) that it is contrary to

the charge of the court, are questions peculiarly the subject of

a rule to show cause, and not the subject of exceptions. Christy

v. N. Y. C. & H. R. R., 37 N. J. L. J. 350.

381. New Trial as to Damages Only.

Sec. 73. When a new trial is ordered because the

damages are excessive or inadequate, and for no

other reason, the verdict shall be set aside only in

respect of damages, and shall stand good in all

other respects. (P. L. 1912, p. 397, rule 73 ; S. C. R.

1913, rule 132.)

New trial—criticism of rule—article in 38 N. J. L. J. 38, 98.

382. Rule 131 and 132 Applicable to Appeals When.

Rules 131 (§ 380) and 132 (§ 381) shall apply to

appeals in which a venire de novo is directed. (S.

C. R. 19 13, rule 147.)

Cited.—By this rule provisions of rules 72 and 73, P. A.

1912, applies to appeals as well as to motions for new trials.

• Camden v. McAndrews, 85 L. 260, 268; 88 A. 1034.

383. New Trial When Jury Disregards Binding Instructions.

When on a trial at the circuit of an issue out

of this court the jury shall disregard the instruc

tions of the judge holding such circuit to find a

verdict for either of the parties as on matters of

law, such judge shall have the power to set aside

forthwith such verdict and grant a new trial, if he

shall deen it advisable so to do. (S. C. R. 1913,

rule 121.)

384. Application for New Trial Made to Trial Judge: Dis

cretion of Judge: Rule to Take Testimony.

Where either of the parties to a trial at the cir

cuit shall desire a rule to show cause why a new
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trial shall not be granted, he shall apply to the

judge before whom the trial took place for such

rule. The judge to whom such application is made

shall exercise the same discretion in granting such

rule as is now exercised by the court, and shall

prescribe the terms; and if the case in his opinion

requires it, he may grant a rule to take testimony

or any other rule proper for expediting the cause.

(S. C. R. 1913, rule 122.)

385. Application for Rule to Show Cause Ex Parte Made

Within Six Days After Verdict. Failure to Make in

Time Bar. Exception.

Such application shall be made ex parte, and

within six days after the verdict or finding. The

rule when granted shall be forthwith entered by

the clerk of this court and proceeded in and

brought to hearing in the same manner as hereto

fore. In default of compliance with the foregoing

requirement, no application for a rule to show

cause by the party so failing shall be heard by the

court, except upon matters which were not known

to the party before the expiration of six days after

trial. If such rule rule shall be refused, applica

tions may be made to the court as heretofore. This

rule shall not be applied to causes tried ex parte.

(S. C. R. 1913, rule 123.)

386. Motion for New Trial : Time to Make.

All motions for new trial in causes tried at bar

shall be made within the term in which the trial

is had, and all motions for new trial in causes tried

at the circuits, and all motions for setting aside

inquisitions, awards and reports of referees, shall

be- made within the term to which the postea, or

the award or the report of referees, shall be re

turned, and not afterwards, provided the same be

returned within the first two days of the term; if
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not so returned, the same shall be made before the

end of the succeeding term. (S. C. R. 1913, rule

124.)

387. Rule to Show Cause—Reasons Served, Time, Argument

On.

On all rules to show cause for new trials, in ar

rest of judgment, or to set aside inquisitions,

awards and reports of referees, the party entering

such rule shall write down the reasons upon which

he rests such motion with such particularity as is

now required in stating grounds of appeal, and

shall cause the same to be filed and a copy thereof

to be served on the opposite party within thirty

days after the entry of the said rule, and the ar

gument thereof shall be brought on at the next

term after the entry of such rule, or the same shall

be discharged, unless for special cause shown. (S.

C. R. 1913, rule 125.)

388. Rule to Show Cause: State of Case on: Service of:

Objection to Case: Settlement of Case by Judge.

The party obtaining a rule to show cause why

a new trial should not be granted shall, within

thirty days after obtaining such rule, prepare and

deliver to the adverse party a state of the case

on which such motion is intended to be argued.

And if the party to whom the same has been de

livered shall not make written objections thereto

for the space of twenty days, he shall be considered

as consenting to the case as stated. But if the

party served with such state of case, shall, within

twenty days after receiving the same, serve a

written notice on the opposite party of his dis

agreement thereto, specifying the particular mat

ters to or on account of which he dissents, then

the party obtaining such rule shall forthwith make

application to the justice or judge before whom
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the trial was had to settle the state of ease; and

the justice or judge shall, upon such notice as he

shall direct to be given to the adverse party, and

at such time and place as he shall appoint, proceed

to settle and determine the state of case on which

the cause shall be argued. (S. C. Ii. 1913, rule

126.)

389. On Motion for Rule to Show Cause, One Counsel a Side

Can Be Heard.

On motions for rules to show cause, but one

counsel shall be heard in opposition to the rule,

and the same counsel that made the motion shall

replv if any replv shall be made. (S. C. R. 1913,

rulel27.)

390. Judgment on Rule Entered Nunc Pro Tunc. Time.

If a rule to show cause why the verdict of a

jury or finding of a justice should not be set aside

and a new trial granted shall be discharged, the

party entitled to the judgment shall be allowed

to enter judgment final nunc pro tunc as of the

time when judgment nisi was taken, and the exe

cution thereon shall be endorsed to the effect that

interest thereon shall be reckoned as from the date

of the judgment nisi, but the date of the actual

entry of the rule for final judgment shall be ex

pressed therein. (S. C. R. 1913, rule 128.)

i

X. Findings of Fact by Court.

391. Findings by Court.

Sec. 74. In trial without a jury, a finding of the

facts in issue, signed by the trial judge, shall be

filed and entered on the record. In actions in the

Supreme Court the findings shall be included in

the postea. Upon request of any party, the rulings
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of the court upon any point of law involved in the

decision or judgment shall be stated in the find

ings, (P. L. 1912, p. 398, rule 74; S. C. R. 1913,

rule 313.)

See P. A. 1912, sees. 22, 25; supra, sees. 282, 285.

The only reason for stating" the ruling of the court in the

findings is to make them the foundation for review. The fun

damental rules of review on error, that there must be a ruling,

that it must be adverse, and that the trial court must, through

the instrumentality of a formal challenge, have an opportunity

to reconsider and modify or change it, have not been nullified

or emasculated bv anything contained in the New Practice Act

or the rule made in pursuance thereof. Webster v. Freeholders,

86 L. 256, 258; 90 A. 1110.

392. Effect of General Finding.

Sec. 75. A general finding in favor of the plaint

iff or defendant, respectively, is deemed to be a

finding in his favor of all material allegations put

in issue.

Where only part of the material allegations put

in issue are found for the prevailing party, the

finding must indicate the particular facts that are

found. (P. L. 1912, p. 398, rule 75; S. C. R. 1913,

rule 114.)

See Webster v. Freeholders, 86 L. 256; 90 A. 1110.

XI. Judgment.

393. Filing Postea : Staying Execution.

Sec. 76. In actions in the Supreme Court, the

postea may be filed immediately after relicta given

or verdict obtained and judgment shall be entered

forthwith. But the trial judge of the court, or

any justice thereof, may stay execution pending

an application for a new trial. (P. L. 1912, p. 398.

rule 76; S. C. It. 1913, rule 116.)
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394. Failure to File Postea, Waiver of Verdict or Finding.

Unless the postea be filed within ten days after

the first day of the term next after the trial, such

failure shall be considered, at the option of the op

posite party, a waiver of the verdict or finding,

unless the court, in its discretion, shall order other

wise. (S. C. R. 1913, rule' 117.)

The provisions of section 209, Practice act, 1903, requiring

courts trying supreme court issues to return the circuit record,

verdict, etc., to the supreme court, at the next term, are direc

tory and not mandatory. Notwithstanding this section (209),

the supreme court, in its discretion, pursuant to rule 117,

formerly rule 36, may permit the filing of the transcript and

postea, and entry of judgment at a late time. Weinberger v.

Erie B. Co., 90 A. 1013; 86 L. 259.

XII. Appeals.

See P. A. 1912, sees. 25-29; supra, sees. 285-289; Forms

36, 37.

395. Time of Notice. Taking Appeals. Transcript.

Sec. 77. Appeals shall be taken by notice, which

shall be served on the adverse party and filed

within the time limited for bringing writs of error,

and at least thirty days before the appeal is

argued.

The notice shall be entitled in the court from

which, and shall state the court to which, the ap

peal is taken, and shall be filed with the clerk of

the former court who shall forthwith transmit to

the appellate court a transcript of everything re

quired to be removed under section 26 of the Prac

tice Act (1912, sec. 286), together with a certi

fied copv of the notice of appeal. (P. L. 1912, p.

398, rule 77, as modified by S. C. R. 1913, rule 137.)

Cited.—Sentliffer v. Jacobs, 86 A. 929, 930.
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396. No Severance. All Parties Served Notice.

Sec. 78. No severance of parties is necessary,

but any party entitled, and refusing to join in the

appeal, shall be served with notice of appeal. (P.

L. 1912, p. 398, rule 78; S. C R. 1913, rule 138.)

397. Grounds of Appeal.

Sec. 79. The notice of appeals shall state the

part of the judgment appealed from, if less than

the whole, and (in lieu of an assignment of errors)

may state the grounds of appeal. No petition of

appeal shall be used. The grounds of appeal (if

not stated in said notice) shall be served and filed

within thirty davs after filing notice of appeal.

(P. L. 1912, p. 398, rule 79; S. C. R. 1913, rule 139.)

There is no provision in the New Practice act for appeals

from interlocutory order, nor is there, as already stated, any au

thority for such appeals at common law. Young v. Board, 84

L. 770, 771; 87 A. 347; Sentliffer v. Jacobs, 84 L. 128, 130;

86 A. 929.

398. Cross Appeals.

Sec. 80. Any respondent may appeal from the

judgment by giving notice of cross appeal, which

shall be governed by the rule applying to notice

of appeals, except that it shall be served on the ad

verse party and filed not more than fifteen days

after service of the notice of appeal. (P. L. 1912,

p. 399, rule 80; S. C. R. 1913, rule 140.)

399. Statement of Case : Rules Applicable to Appeals.

Sec. 81. The rules of court respecting the prep

aration and service of the statement of the case

upon writs of error shall apply to appeals taken

under Practice Act of 1912. The statement of the

case shall include the notice of appeal, the record

of the case, and so much of the evidence taken and

17
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documents filed in the cause as shall be necessary

to present the questions raised upon the appeal.

(P. L. 1912, p. 399, rule 81; S. C. R. 1913, rule 141.)

400. Security on Appeal : Notice of Appeal to Stay Execu

tion, When.

Sec. 82. The service and filing of a notice of ap

peal shall stay execution on the judgment appealed

from, but only upon giving security in the manner

and for the purposes prescribed in the "Act re

specting writs of error," Revision, approved

March twenty-seventh, one thousand eight hun

dred and seventy-four, and the acts amendatory

thereof and supplementary' thereto. (P. L. 1912,

p. 399, rule 82; S. C. R. 1913, rule 142.)

401. Effect of Granting Rule to Show Cause.

Sec. 83. Granting to a party a rule tc show

cause why a new trial shall not be granted, shall be

a bar against him to taking or prosecuting an ap

peal, except on points expressly reserved in said

rule. A rule to show cause why a new trial should

not be granted may, in the discretion of the court,

be special, and then the question shall be heard and

decided on the grounds upon which the rule was

allowed. (P. L. 1912, p. 399, rule 83; S. C. R. 1913,

rules 129, 130.)

402. Reversal of Judgment as to Some Appellants and

Affirmance as to Others.

In cases where there are joint appellants or

joint respondents and error requiring a reversal

or modication of the judgment below appears as

respects one or more of said appellants or respond

ents, but not as respects all of them, the judgment

may, in the discretion of the court, be affirmed as

to the appellants or respondents not injured bv

such error. (S. C. R. 1913, rule 143.)
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403. Objection to Evidence : Record Must Show Grounds of

Objection Stated to and Adverse Ruling' by Trial

Judge.

In order that an objection to evidence may be

available on appeal, the record must show that

the ground of objection was stated to the trial

judge and that he ruled thereon adverselv to the

appellant. (S. C. B. 1913, rule 144.)

404. Reasons for Reversal Filed in Appeals From District

Court: Time.

In all appeals taken from judgments rendered

in District Courts, the appellant shall, at least ten

days before the opening day of the next term of

the Supreme Court following the taking of said

appeal, unless otherwise ordered by this court, or

a judge thereof, file with the clerk of the supreme

court a brief specification of the determinations

or directions of the District Court with respect to

which he is dissatisfied in point of law, a copy of

which shall, upon the argument of the appeal, be

furnished to the court with the state of the case

and the copy of the judgment record, and the ap

peal shall be heard and determined solely upon the

points of law so specified. (S. C. B. 1913, rule 145,

amended June, 1916.)

405. Appeals From District Court to be Perfected Before

Listed for Argument: If Not Perfected Clerk to

Notify Attorneys.

No District Court appeal shall be placed upon

the calendar for argument unless the appeal has

been duly perfected in the manner required by

law and the rules of this court; and in cases where

such appeal has manifestly not been so perfected

at the time of the clerk 's receiving notice of argu

ment in the cause, such notice shall be returned to
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the attorney of the appellant without filing, and

the clerk shall also notifv the attorney of appellee

of such return. (S. C. R. 1913, rule 146.)

405a. Motions to Dismiss Appeals from District Courts.

Motions to dismiss appeals from district courts

may be made at a regular term, or in vacation be

fore a single justice of this court; and it shall be

the duty of the moving party to submit upon such

motion a certificate of the clerk of this court as to

the state of the appellate proceedings in this court,

including the dates of filing papers, and the con

tents thereof, when such contents are material to

the motion. (S. C. R. 1913, rule 146a, June, 1916.)

406. Supreme Court Rule Applicable to Circuit Courts:

When.

The foregoing rules shall, so far as appropriate,

be applicable to the practice of the Several Circuit

Courts. (S. C. R. 1913, rule 219.)

An act to provide for the transfer of causes by and

between the Court of Chancery and the Su

preme Court, or Circuit Courts, or Courts of

Common Pleas ; and for the practice upon ap

peal where no such transfer has been made.

(P. L. 1912, p. 417, as amended by P. L. 1915,

p. 39.)

407. Causes Transferred to Proper Court.

Sec. 1. No civil cause or matter, hereafter pend

ing in any court mentioned in the above title,

which has not jurisdiction of the subject matter,

shall be dismissed for that cause only, but the

cause or matter shall be transferred with the

record thereof and all papers filed in the cause,

for hearing and determination to the proper court,
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which shall thereupon proceed therein as if the

cause or matter had been originally commenced

in that court. The record shall, when necessary,

include a transcript of all entries and proceedings

in the cause. (P. L. 1912, p. 417.)

This act permits a transfer from the court of chancery to a

law court only when the chancery court has not jurisdiction of

the subject-matter. Commonwealth Roofing Co. v. Riccio, 87

A. 114, 115; 81 E. 486. Action instituted at law by assignee

of wife against her husband to recover money loaned transferred

to court of chancery as contract sued on was between husband

and wife over which a court of law no jurisdiction. Dunham v.

Adams, 88 A. 696, 697; 82 E. 625. See Smith v. Morrons, 93

A. 695, 697.

Where court of errors and appeals held court of chancery

wrongfully assumed jurisdiction, hence, reversed the decree and

remanded cause directing the court of chancery to transfer the

cause to the court of law under this act. See Throff v. Public

Service, 93 A. 693, 694.

Before the issuing of process, a cause is not "pending" in

chancery, so as to make it the subject of removal into the law

courts, under this act. Herman v. Mexican Pet. Co., 96 A.

492, 493.

408. When Transfer Made. Entry of Decree in Proper

Court.

Sec. 2. Such transfer may be made at any stage

of the proceedings and upon, or without, applica

tion, and subject to rules, or the special orders of

court; and upon an appeal being taken in any such

cause that had been so transferred the appellate

court may, subject to rules, hear and decide such

appeal and direct the appropriate decree or judg

ment pronounced thereon to be entered in the

court to which such cause ought to have been

transferred. (P. L. 1912, p. 417, as amended by P.

L. 1915, p. 39, sec. 2.)
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409. Rules.

Sec. 3. Rules for such transfer from the Court

of Chancery shall be made by that court; rules for

such transfer from the other courts shall be made

by the Supreme Court; and rules for the transfer

of causes after decision on appeal in cases where

such transfer ought to have been previously made,

shall be made by the Court of Chancery and the Su

preme Court respectively. (P. L. 1912, p. 417, as

amended by P. L. 1915, p. 39, sec. 3.)

410. Appellation.

Sec. 4. This act may be referred as "The Trans

fer of Causes Act (1912)." (P. L. 1912, p. 417,

sec. 4.)

411. Transfer of Causes to Court of Chancery, Only on

Order of Court or a Justice.

No cause or matter shall be transferred to the

court of chancery from this court or from any of

the inferior courts of common law, without the

order of court or a judge. (S. C. R. 1913, rule 208.)

412. Clerk to Give Receipt and Take Receipt for Papers

When Causes' Transferred Prom or to Court of

Chancery.

The clerk of a court to which a cause is trans

ferred from the Court of Chancery shall give a re

ceipt in writing, describing the papers received;

and shall take a similar receipt from the clerk in

chancery when a cause is transferred from his

court to the Court of Chancerv. (S. C. R. 1913,

rule 209.)
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Schedule B. Annexed to Practice Act, 1912.—Forms.

No. 1. Writ of Summons.

The State of New Jersey to John Doe.

You are summoned to answer the annexed com-

[l. s.] plaint of Richard Roe in an action at law in the

Supreme Court. And take notice that unless you

file your answer to said complaint with the Clerk of the Su

preme Court, at Trenton, within twenty days after service upon

you of this writ and the annexed complaint, the plaintiff may

proceed in the suit and judgment may be entered against you.

Witness, William S. Gnmmere, Chief Justice of the Supreme

Court, at Trenton, this day of ,

nineteen hundred and

, Wm. Riker, Jr..

Attorney. Cleric.

Note: All writs issuing out of the Circuit Court or Court

of Common Picas should be attested in the name of a Judge of

the Court from which the writ issues.

No. 2. Writ of Replevin.

The State of New Jersey, to the Sheriff (or

[l. s.] one of the coroners) of the County

of

Greeting : We command you that if John Doe shall make

you secure, you cause to be laken and delivered to him, one bay

horse (describe suffiriently all the goods in question) which said

Richard Roe took and unjustly detains as is said; and that you

summon the said Richard Roe to answer the annexed complaint

of John Doe in an action at law in the Supreme Court. And

that you notify him that unless he file his answer to said com
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plaint with the Clerk of the Supreme Court, at Trenton, within

twenty days after service upon him of this writ and the an

nexed complaint, the plaintiff may proceed in the suit and judg

ment may he entered against him.

(Attestation clause an in No. 1.)

(Note: See Note to Form No. 1 above.)

No. 2a. Summons in Ejectment.

The State of New Jersey to John Doe.

You are summoned to answer the annexed com-

[l. s.] plaint of Richard Roe in an action at law in the Su

preme Court wherein said Richard Roe demands of

you the possession of (the equal undivided one-fourth part of)

a tract of land with the appurtenances situate in the township

of A in the county of B and particularly described in said com

plaint. And take notice that unless you file your answer to said

complaint with the Clerk of the Supreme Court, at Trenton,

within twenty days after service upon you of this writ and of

the annexed complaint, judgment will be entered against you

and you will be turned out of possession of said land.

Witness, &c.

No. 3. Commencement of Complaint.

Supreme Court of New Jersey.

Hudson County.

John Doe,

Plaintiff,

vs.

Richard Roe and George Jones, Ex

ecutor of the Will of Thomas

Brown,

Defendants.

>- Complaint.

(State in the title the namis of all the parties and the char

acter in which they appear.)
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Plaintiff (state residence) says that (to be filled up in accord

ance with the following forms) :

The plaintiff demands (as in the following forms) :

(Signed)

Attorney for Plaintiff.

No. 4. O.v Book Account.

1. He sues for the price of goods sold and delivered to the

defendant upon a book account, of which a copy is attached

hereto, and the whole of which is due and unpaid.

Plaintiff demands, as damages, the amount due thereon, being

$500 with interest from

No. 5. Another Form of the Same.

1. He, being a merchant doing business in Trenton, did, be

tween July 1, 1911, and October 1, 1911, sell and deliver to the

defendant sundry goods, under an agreement between the par

ties, that plaintiff should charge defendant a reasonable price

for the goods so sold.

2. The amount due on the account on October 1, 1911, charged

in conformity with said agreement, was, and still is, $500.

3. Defendant has not paid the same.

Plaintiff demands, as damages, $500 with interest from

No. 6. On a Note or Other Written Instrument for

Payment of Money.

1. He sues for the amount of a promissory note for $1,000

made by the defendant, Richard Roe, to plaintiff, a copy of

which is hereto annexed.

2. Plaintiff still owns said note. It has not been paid.

Plaintiff demands, as damages, $1,000 with interest from
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No. 7. Another Form for the Same Against Maker and

Indorser.

1. On August 1, 1911, the defendant, Richard Roe, made and

delivered to plaintiff his note of that date for $1,000 payable to

Thomas Brown, or order, 3 months from date at the

Bank of Trenton.

2. The payee afterwards endorsed said note to the plaintiff.

3. On the day the same fell due it was presented for payment

at the place where it was payable, but was not paid (or state

facts ercusing presentment).

4. Notice thereof was duly given to said Brown.

5. Said note is now the property of plaintiff and is unpaid.

Plaintiff demands, as damages, $1,000 with interest from

No. 8. For Money Lent.

First Count:

1. Plaintiff on January 1, 1912, lent to defendant $200 to

be repaid 30 days thereafter.

2. Defendant has not paid the same though the 30 days have

elapsed.

Second Count:

1. Plaintiff on January 10, 1912, lent to defendant $100 to

be repaid on demand.

2. On Januarv 20, 1912, plaintiff demanded of the defendant

payment thereof.

3. Defendant has not paid said sum.

Plaintiff claims, as damages, $300 with interest from

I
.

No. 9. To Recover Salary.

1. On July 1, 1910, defendant hired plaintiff as a salesman

at a salary of $1,000 per year, payable quarterlv.

2. From that day until July 1, 1911, plaintiff served defend

ant as such salesman.
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3. Defendant has paid on account of said salary only $500,

leaving due a balance of $500.

Plaintiff claims, as damages, $500 with interest from

No. 10. For Rent.

First Count:

1. On January 1, 1911, plaintiff and defendant executed a

lease (under seal) of the premises No. 20 street,

Trenton, of which a copy is annexed hereto.

2. A half year's rent of $200 due July 1, 1911, is unpaid.

Plaintiff demands—

1. As damages $200 and interest from on

the first count.

Xo. 11. By Purchaser of a Business Against a Seller

for Damages.

1. On July 1, 1910, defendant was a physician practicing in

the town of f and plaintiff was also a physician.

2. On that day, in consideration that plaintiff would purchase

of defendant the good-will of his practice for $1,000, he agreed

with plaintiff that he would not practice medicine or in any

manner do business as a physician in said town for a period of

ten years after that date.

3. Plaintiff on that day purchased from defendant the good

will of his practice for the price and on the terms aforesaid.

4. Plaintiff, on or about that time, opened, and has since

maintained an office in said town, as a practicing physician.

5. Defendant, in violation of said agreement, on January 1,

1912, opened an office in said town, and commenced, and still

continues, to practice medicine, and do business as a physician

in said town.

6. Plaintiff's professional income has been much lessened

thereby.

Plaintiff demands—

1. $5,000 damages.
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No. 12. Plaintiffs in Alternative; Action Against

Common Carrier for Loss of Goods. (Act 1912, § 4.)

Supreme Court of New Jersey.

Hudson County.

A. B. and in the alternative C. D.,')

Plaintiffs,

vs.
> Complaint.

Erie Railroad Company,

Defendant.

Plaintiffs (state residence) say that:

1. The plaintiff, A. B., being a manufacturer of silk, doing

business in Paterson, on January 1, 1912, contracted in writing

to sell ten bales of silk of the value of $1,000 to the plaintiff,

C. D., who was a merchant doing business in Buffalo. A copy

of the contract is hereto annexed.

2. By the terms of said contract, A. B. agreed to ship said

goods from Paterson, via Erie Railroad, to C. D., at Buffalo.

3. The terms of the contract were such as to make it uncer

tain whether the title to the goods so sold passed to the buyer

on delivery of the goods to said railroad company for transporta

tion at Paterson, or on delivery of said goods to the buyer at

Buffalo.

4. On January 5th, 1912, A. B. delivered said goods to the

defendant (being then a common carrier) at Paterson. Said

company received the same and agreed, in consideration of

freight charges to be paid on delivery of the goods, to transport

and deliver them to C. D. at Buffalo.

5. On January 6th, 1912, said goods were destroyed by fire at

while in possession of the defendant under

said agreement of transportation.

6. Plaintiff claims that either A. B. or, in the alternative,

C. D., is entitled to damages from the defendant for loss of said

goods.

Plaintiffs, in the alternative, demand $1,000 damages.

Plaintiffs pray that the court may determine which one of

them is entitled, under the contract between themselves, to re

cover from the defendant.
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No. 13. Defendants in Alternative; Action on a Con

tract of Sale. (Act 1912, § 6; Rule 18.)

Supreme Court of New Jersey.

Hudson County.

A. B.,

Plaintiff,

VS.

C. D., and in the alternative, E. F.,

Defendants.

> Complaint.

Plaintiff (state residence) says that:

1. On January 2, 1912, defendant, C. D., represented to

plaintiff that he (C. D.) was the agent of defendant, E. F., au

thorized to sell the securities hereinafter mentioned of said

E. F.

2. On the same day, by written agreement, plaintiff, relying

on the said representations, agreed to buy, and said C. D. agreed

to sell, for account of said E. F., 100 shares of the capital stock

of the company, for the price of $10,000;

delivery to be made and the price paid on the then next day.

A copy of said agreement is annexed.

3. Neither of said defendants delivered said stock at the time

agreed, nor at all, and both cf them still refuse to deliver it.

4. Said C. D. still insists that he was duly authorized by said

E. F. to make said contract; but said E. F. denies that he had

so authorized C. D., and he repudiates the contract. Plaintiff

does not know whether or not said C. D. was so authorized.

Plaintiff demands against the defendant, E. F., or, in the

alternative, against the defendant, C. D., $3,000 damages.

No. 13a. Complaint in Ejectment Against the Defend

ant Named in the Summons.

(Title as in Form 3.)

Plaintiff (state residence) demands of C. D., the defendant

herein, the possession of the equal undivided one-fourth part of
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a tract of land, with the appurtenances, situated in the township

of , in said county, containing

acres, more or less, bounded cn the north by lands of E. F., on

the south by lands of G. H., on the east by lands of I. K., on the

west by lands of L. M. And the plaintiff says that his right to

the possession of the same accrued on the day of

, eighteen hundred and , and that

the defendant wrongfully deprives him of the possession thereof,

to his damage dollars.

Attorney of Plaintiff.

No. 13b. Complaint in Ejectment Where the Landlord,

or Other Person, is Admitted to Defend.

(Title as above.)

Plaintiff (state residence) demands of C. D. and R. S., the

defendants herein (the summons having been issued against the

said C. D. and the said R. S. having been admitted to defend),

(continue as in form 13a to the end).

Answers and Counter-Claim.

No. 14. Commencement of Answer.

Supreme Court of New Jersey.

Hudson County.

A. B. and others,

Plaintiffs,

vs. ^-Answer.

C. D. and others,

Defendants.

Defendants (state residence) say that:

(To be filled up in accordance with the following forms.)

(Signed)

Attorney for Defendant.
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y

Counter-Claim.

(Title.)

Defendant says, by way of counter-claim, that:

(Fill up in accordance with the following forms.)

(Signed)

Attoi-ney for Defendant.

No. 15. Answer and Counter-Claim.

(Title.)

Defendant says that:

1. He admits the first paragraph;

2. He denies the second paragraph.

3. /To be filled up.)

4. By-way of counter-claim against the plaintiff and against

X. Y., a third party, the defendant says that:

1. He repeats the statements in paragraph 3 above.

2. (To be filled up.)

The defendant counter-claims $ damages.

(Signed)

Attorney for Defendant.

No. 16. General Denial.

J. He denies the truth of the matters contained in the com

plaint.

No. 17. General Denial With New Matter.

1. He denies the truth of the matters contained in the com

plaint.

2. On March 1, 1911, plaintiff executed and delivered to de

fendant a release, under seal, discharging all demands then ex

isting in favor of plaintiff against defendant.



272 New Jersey Practice Act.

No. 18. Several Defenses.

First Defense to First Count:

1. On May 1, 1911, defendant assigned and delivered to

plaintiff a due bill of John Doe for $500, which plaintiff ac

cepted as a full satisfaction of the demand set up in the first

count of the complaint.

Second Defense to First Count:

2. On July 1, 1911, plaintiff signed, sealed and delivered to

defendant a release of all demands of plaintiff against defend

ant to that date.

Defense to Second Count:

1. He denies the first paragraph of this count.

2. As to the statements in the second paragraph, defendant

has not any knowledge or information thereof sufficient to form

a belief.

3. He denies the fourth paragraph of this count except so far

as admitted in the following statement:

The plaintiff received (etc., stating the facts as set up hy de

fendant) .

Reply.

No. 19. General Denial.

(Title.)

Plaintiff denies every allegation in the answer.

(Signed)

Attorney for Plaintiff.

No. 20. Partial Denial.

Plaintiff denies the second paragraph of the answer.
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No. 21. Duress.

Plaintiff replies that the release mentioned in the answer was

extorted from him by defendant by threats that, if not given,

defendant would beat and maim the plaintiff.

Postea.

No. 22.

This case was tried before Justice (or Judge) A. B. with a

jury at the Circuit, on DeeemlHn- 10, 1911.

The jurv renedered a general verdict against the defendant

and in favor of the plaintiff for $5,000. (State amount in

words and figures.)

(Signed)

A. B..

J.

No. 22a. Answer in Ejectment by Tenant in Possession

Where He Defends for the Whole Premises Claimed.

(Title.)

Defendant says that:

1. He denies the truth of the matters contained in the com

plaint.

No. 22b. Answer hy Tenant in Possession Defending

for Only a Part of the Premises.

(Title.)

Defendant says that :

1. He defends this action as to a part of the premises claimed

in the complaint, to wit (description), as to which part he

denies the truth of the matters contained in the complaint.

18
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No. 22c. Answer by Landlord or Other Person Admitted

to Defend, and Defending Separately.

(Title.)

1. Defendant, R. S., who is admitted as landlord (or, as a

proper person, as the case may be) to defend this action, says

(as in 22a or 22b, according to the circumstances of the case).

No. 22d. Answer by Landlord or Other Person Admitted

to Defend, When Defending Jointly With the Tenant

in Possession.

(Title.)

1. Defendant, C. D., together with R. S., who is admitted as

(landlord, or a proper person, as the case may be) to defend

this action, say (as in 22a or 22b, according to circumstances

of the case).

Judgments. (Pr. Act, 1912, s. 20).

(Note: When the following forms of judgment arc used the

posted may be omitted from the judgment record.)

No. 23. Judgment for Plaintiff.

This action was tried before Justice (or Judge) A. B. with

(or without) a jury, at the Circuit, on December

10, 1911.

The cause having been heard and submitted to the jury, they

return their verdict as follows: (If a general verdict be found

by the jury or entered by order of the court upon answers of the

jury to the court's questions, copy the verdict at this point. If

a special verdict be rendered, copy that at this point.)

Whereupon it is adjudged that the plaintiff recover of the

defendant the sum of $ and his costs, which are taxed
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at the sum of $ , making in the whole the sum of

$ (State amounts in words and figures.)

Judgment entered December , 1911.

Note: // the cause be tried without a jury, the findings of

the court should be substituted in the above form for the verdict.

No. 24. Judgment for Defendant.

'(Follow the foregoing form to and including the verdict or

court's findings; then continue thus:)

Whereupon it is adjudged that the complaint of the plaintiff

he dismissed and that the defendant recover of the plaintiff his

costs, which are taxed at $

(Add date of entry.)

No. 25. Judgment of Non-Suit.

This action came regularly on for trial on the

day of April, 1912, and when called for trial the defendant ap

peared, but the plaintiff did not appear to prosecute his action.

Whereupon it is adjudged that the complaint of the plaintiff

be dismissed, and that the defendant recover of the plaintiff

his costs, which are taxed at $

(Add date of entry.)

No. 26. Judgment for Plaintiff of One Count and for

Defendant on Another, and for a Set-Off After Trial by

the Court.

(Follow the first paragraph of Form 19, and continue thus:)

The Court, having heard the parties, finds the issues for the

plaintiff upon the first count and that $500 is due him thereon;

and also finds the issues for the plaintiff upon the second count

and that $1,000 is due him thereon ; and finds the issues for the

defendant upon both defenses to the third count, and further
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finds his defense of set-off true, and that $1,040 is due him

thereon.

Whereupon it is adjudged, that the plaintiff recover of the

defendant five hundred and twenty dollars ($520) and his costs,

sum of $

(Add dale of entry.)

No. 28. Judgment Record.

In the Supreme Court of New Jersey

(Or, in the Hudson County Circuit Court).

C. D. J

i'. l)., the defendant in this cause, was summoned (or taken

on capias ad respondendum) to answer unto A. B., the plaintiff

therein, in an action at law upon the following complaint:

(Cop*/ complaint, including signature of attorney.)

The defendant answered ay follows: (Copy the answer, in-

eluding signature of attorney: copy also further pleadings, if

any. If supplemental pleadings be added under order giving

leave, insert the words "By leave of the Court the plaintiff

further complained," or "The defendant further answered," as

the case may be.)

(Add the judgment. See Form No. 23.)

Note: // any other documents filed in the cause be necessary

to present a question raised on an appeal, they may be printed in

the statement of the case.

If any pleading be. amended, copy it in the amended form

only, unless an appeal raises a question upon the right to amend :

in that case the original pleading should be coined in the record

and the amendment complained of should then be copied, intro

duced thus: "By leave of the Court the plaintiff was allowed to

amend the said complaint," (or, "The defendant was allowed to

amend the said answer) by adding (or striking out) the follow

ing." (Then copy the amendment.)

which are taxed at $ , making in the whole the

A. B.
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No. 29. Affidavit for Summary Judgment. (Pr. Act, §

15, Rule 80.)

"| An Application for Summary

(Title) V Judgment.

J Affidavit.

New Jersey, "|

> ss.

Mercer County, J

A. B., being duly sworn, on his oath says: I am tho plaintiff

in the above-stated cause. I sold to defendant the goods men

tioned in the complaint, upon his order, and delivered the same

to him. The prices charged for the same, and stated in the com

plaint, were, and are, reasonable prices. No specific prices were

agreed upon between us. The full amount of prices for which

said goods were sold is $ and the said amount is

unpaid and due. I believe that there is no defense to the action.

(Jurat. )

Note: // the affidavit is not made by the plaintiff, it should

show that the affiant is in a position to be cognizant of the facts

slated.

No. 30. Order for Summary Judgment. (Pr. Act, § 15,

Pule 80.)

(Title) Order for Summary Judgment.

It appearing by affidavit filed in the cause that the defense

made by defendant's answer ir sham (or frivolous) and the de

fendant, after due notice, having failed to show such facts as

entitle him to defend;

It is ordered, that the defense be struck out and that final

judgment be entered for plaintiff for the sum of $

and costs.

(Signed) X. Y.,

Justice (or Judge ) .
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No. 31. Oeder for Leave to Defend on Terms. (Pr. Act,

§ 15, Pule 60.)

(Title) Leave to Defend on Terms.

It appearing probable by affidavit filed in the cause that the

defense is sham (or frivolous), but the defendant having shown

such facts as entitle him to this order ;

It is ordered, that defendant have leave to defend, on con

dition that (state terms; for instance) :

1. The cause be put on the list at the present term without

notice of trial (or, the cause be tried without notice of trial on

the day of instant or such later

day as may be hereafter ordered) ;

2. The following facts and documents be admitted :

(State uncontested facts and documents not admitted in

pleadings:)

3. The defendant, within days, make to the

plaintiff, and file in the cause, a bond of himself and a surety

company authorized to do business in this State, in the sum of

$ , conditioned +o pay such judgment, if any, as

plaintiff may recover against him in this action.

(Or, pay into court the sum of $ , as security for

such judgment as plaintiff may recover against him in this

action.)

No. 32. Preliminary Reference. Commissioner's Sum

mons.

(Title) Commissioner's Summons (Rule 93).

To , Defendant:

On motion of plaintiff, you are hereby notified that on the

10th day of January, instant, at 10 o'clock a. it., at my office.

No. 10 street, Trenton, I will hear any motions

that may be made by either party in the above-stated cause re

specting the pleadings, issues, evidence, or any other matter

preliminary to, and in preparation for, trial; and will make



Forms. 219

such order respecting the same as the parties respectively may be

entitled to.

Dated January 4, 1912.

Supreme Court Commissioner.

No. 33. Commissioner's Order. (Kule 94.)

(Title) Commissioner's Order.

Having heard the parties (or, having heard the plaintiff, the

defendant not appearing, though duly summoned), it is or

dered that :

1. Pleadings. Complaint be amended by stating where the

contract therein stated was made.

2. Issues. The issue to be tried upon the first count is

whether or not the letter dated June 1, 1911, written by plaint

iff to defendant, accepting defendant's offer to sell, was mailed

within a reasonable time after receipt of that offer.

3. Particulars. Plaintiff, within ten days, serve fuller par

ticulars as to the items of his claim under the second count.

4. Admissions. It is admitted that (State relevant facts

which are not disputed, other than those admitted in the plead

ings).

5. Interrogatories. The first, fifth, seventh and tenth are

struck out. All others allowed.

6. Discovery of Documents. Plaintiff, within 5 days, serve

a list under oath of all documents under his control which are

relevant to any issue in the cause, except his personal diaries

and his books of account.

7. (Continue as to other matter, if any.)

Dated January 10, 1912,

(Signed) ..,

Supreme Court Commissioner.



^80 New Jebsey Practice Act.

No. 31. Judgment Without Pleading. (Pr. Act, § 22.)

(Title.) Statement of case for judgment without pleadings.

The parties submit the following case for judgment without

pleadings :

1. On January 1, 1911, at Trenton, by written agreement (a

copy of which is annexed), defendant employed plaintiff for an

indefinite period at a salary of $500 a month, to act as manager

of defendant's manufacturing business.

2. Under said agreement, plaintiff acted as manager of said

business from January 1, 15l11, to January 1, 1912, when he

was discharged from said employment by defendant, without

notice.

3. Plaintiff claims :

(a) That he fully performed all his duties under said

agreement in an efficient manner and gave no cause

for said discharge.

(h) That under the terms of said agreement, he could not

be lawfully discharged without 30 days' prior no

tice.

(c) That he is entitled to $500 damages.

4. Defendant claims:

(a) That plaintiff acted negligently in the performance

of his duties under said agreement, in that he

neglected to make prompt shipment of goods to

customers upon the orders named, and on the dates

stated, in the annexed list.

(b) That for the causes aforesaid plaintiff was. under the

terms of the =aid agreement, liable to discharge

without notice,

(r) That, by the proper construction of said agreement,

plaintiff was not entitled to notice of discharge in

any case.

5. The above issues are submitted for trial without a jury.

6. The Honorable , Justice of the Supreme

Court (or Judge of the Circuit Court), is agreed upon as the

Judge who shall hear and determine this case.
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7. No appeal shall be taken from the judgment entered on his

findings.

Dated February 10, 1912.

(Signed) E. F.,

Attorney of Plaintiff.

G. H.,

Attorney of Defendant.

Note: Paragraphs 6 and 7 may, or may not, be used, accord

ing to the agreement of the parlies.

No. 35. Findings of the Court. (Rule 113.)

(Title) Findings.

This case was tried before Justice (or Judge)

without a jury at the Circuit on December 10,

1911.

After hearing the evidence and counsel for plaintiff and for

defendant, the court finds:

1. The statements in paragraph 1 of the first count of the

complaint arc supported by the evidence.

2. The statements in the second count are not supported by

the evidence.

(Continue statement of findings, dealing with each paragraph

of the complaint or answer separately, unless a finding upon part

of them is conclusive of the case.)

3. The court rules that the letter from plaintiff to defendant,

dated (Exhibit P-2), and defendant's reply,

dated (Exhibit F-3), constitute a memorandum

in writing within the meaning of the statute of frauds.

4. The court rules that the third count of the complaint dis

closes no cause of action, because it states no special damage.

5. The court finds for the plaintiff and against the defendant

upon the first count, and in favor of the defendant and against

the plaintiff on the second and third counts of the complaint.
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6. The damages of plaintiff on the first count are assessed at

$

(Signed)

J.

No. 36. Statement of the Case on Appeal. (Pr. Act, §

26, Pules 110, 111, 141.)

(See also Form 28, Note.)

(Title.) i °n AppeaL

| Statement of the Case.

1. (Insert here copy of the notice of appeal.)

2. (Insert here record of the case; see Form 28.)

3. (Insert transcript of the stenographer's note's of the evi

dence with the exhibits; or a statement of the evidence in the

following form:)

No. 37. Appeal. (Pr. Act, Sec. 26, Pules 72, 74.)

Court of Errors and Appeals.

(Title.) Notice of Appeal.

To ,

Attorney of Plaintiff:

Take notice, that the defendant appeals from the whole of the

judgment entered in this cause (or, from so much of the judg

ment entered in this cause as adjudges that: (state the part of

the judgment appealed from) on the following grounds:

1. The first count of the complaint discloses no cause of ac

tion. It fails to show that (specify the particulars in which the

statement of the cause of action is defifient).

2. The letter dated written by plaintiff to

defendant was excluded from evidence.

3. The deed dated made by L. M. to S. T.

was admitted in evidence.
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The following questions were overruled :

4. To the witness B. C. (Copy tfo questions.)

5. To the witness C. D. (Copy the questions.)

The following questions were admitted :

6. To the witness G. H. (Copy the question.)

7. The court charged the jury. (Copy the parts of the charge

claimed to be erroneous.)

(Signed)

X. Y,

Attorney of Appellant.

Approved March 28, 1912.

Schedule C. General Forms.

No. 38. Summons on Mechanic Lien.

Essex County Circuit Court.

(Title.)

You, William E. Gilmorc, builder and owner, are summoned

to answer the annexed complaint of E. M. Waldron & Co., a cor

poration, in an action at law in the Circuit Court in and for the

County of Essex, in which said E. M. Waldron & Co., a corpo

ration, claims a building lien on a certain building and lands of

said William E. Gilmore, described in said complaint.

And take notice that unless you file your answer to said com

plaint with the Clerk of said court, at Newark, within twenty

days after service upon you of this writ, and the annexed com

plaint, the plaintiff may proceed in the suit and judgment may

be entered against you.

Witness: Frederic Adam?, Esq., Judge of the said Circuit

Court, at Newark, this twenty-eighth day of December, nineteen

hundred and twelve.

Joseph McDonough,

Frank E. Bradner, Clerk.

Attorney.

Note: Filed in E. M. Waldron & Co. v. Gilmore, 95 A. 129.
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No. 39. Writ of Replevin.

The State of New Jersey, to the Sheriff of the

[l. s.] County of Essex, greeting:

We command you, that if Royal Indemnity Com

pany, a New York corporation, duly authorized to do business

in the State of New Jersey, shall make you secure, you cause to

be taken and delivered to Joseph Marrone Contracting Company,

a corporation, check for sixteen thousand two hundred and

eighty-four dollars and sixty-nine cents ($16,284.69), which

said James A. Rowe, Auditor of the City of Newark, and John

F. Monahan, Sheriff of the County of Essex, took and unjustly

detains as is said : and that you summon the said James A.

Rowe and John F. Monahan to answer the complaint of Joseph

Marrone Contracting Company, a corporation, in an action at

law in the Essex County Circuit Court. And that you notify

them that unless they file an answer to said complaint with the

Clerk of the Essex Circuit Court, at Newark, within twenty days

after service upon them of this writ and the complaint, the

plaintiff may proceed in the suit and judgment may he entered

against them.

Witness, Hon. Frederic Adams, a Judge of our said Circuit

Court, at Newark aforesaid, the sixteenth day of June, nineteen

hundred and fourteen.

Joseph McDonough,

John A. Bernhard, Clerk.

A Homey.

Note: Used in Marrone v. Monahan, 95 A. 9SJf.

No. 40. Agreed Statement of Facts Regardless of

PLEADINGS.

(Title.)

1. The parties to this cause, plaintiff and defendant, by their

several attorneys, hereby agree that the following facts are ad

mitted, and shall constitute a special case agreed between the

parties without trial, regardless of the issues raised by the plead



Forms. 28h

ings on file in the above cause, and shall be argued and sub

mitted to the determination of the New Jersey Supreme Court

upon said facts.

2. And it is further agreed that if, upon the facts so ad

mitted and agreed to, the court shall be of the opinion that the

defendant, as executrix of Benajah Il. Andrews, deceased, is

entitled to hold, exempt and free from the claim of the plaintiff

in the declaration set forth, the proceeds, less the surrender value

thereof, of testator's life insurance policies herein after men

tioned, payable to his executors, administrators and assigns, in

the New England Mutual Life Insurance Company of Boston,

and in the Reserve Loan Life Insurance Company of Indian

apolis, Indiana, then judgment final as to the whole case shall

be entered for the defendant, with costs of suit; but if, upon

the facts so admitted and agreed to, the court shall be of the

opinion that the defendant, as executrix of Benajah D. Andrews,

deceased, is not entitled to hold the proceeds of said policies, less

the surrender value thereof, exempt and free from said claim of

the plaintiff, then judgment final as to the whole case, and for

the sum of ten thousand two hundred and fifty dollars ($10.-

2:50.00), with interest as claimed in his declaration, and costs of

suit, shall he entered for the plaintiff: the right to turn said

case into a special verdict or to take any other steps that may

be advisable for purposes of review and the right to review the

judgment thereon by appeal, writ of error, or other appropriate

proceeding being reserved to each party, plaintiff and defendant.

It is further stipulated and agreed by the attorneys for the re

spective parties that all rights, if any, to equitable relief in the

Court of Chancery of New Jersey, in the matter of the collection

of the plaintiff's claim herein mentioned, are reserved to the

plaintiff to the extent that such rights, if any, are not lost by the

prosecution of this suit in the Supreme Court, it being expressly

stipulated that the defendant does not concede or recognize any

such rights, and does not waive any defense either by way of

statute of limitations, laches, or otherwise, which she may have

to the assertion by the plaintiff of any such equitable claim.

Note: Stipulation filed in Nix & Co. v. Andrews, 96 A. 12.
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No. 41. Agreed Statement of Case for Judgment With

out Pleadings.

Passaic County Circuit Court.

(Title.)

The parties submit the following case for judgment without

pleading :

First. The Funk & Wagnalls Company is a corporation or

ganized and existing under the laws of the State of West Vir

ginia, having its principal office in New York City, New York,

where its executive officers reside and exercise their respective

functions.

It has a branch office in London, England, and one in Toronto,

Canada, but has no office in any state of the United States ex

cept its said principal office and place of business in New York.

Its business is that of a "publisher;" it publishes several weekly

and monthly periodicals, such as "The Literary Digest" and

"The Homiletic Review;" it also manufactures and publishes

books of various kinds, some to be sold singly, and some in

"sets," such as "The Standard Dictionary," "The Standard En

cyclopedia," "The Jewish Encyclopedia," and many others;

these are sold both at wholesale and retail, and also "by subscrip

tion," either on the installment plan or for cash. It also sells

books which are manufactured, printed and published by other

publishers or book makers.

All of its publications, whether periodicals or books, are manu

factured either in the State of New York or in Great Britain.

In the conduct of its business, it employes local or traveling

agents, whose duties are to procure and forward to the company

at its office in New York City, from persons in a specific terri

tory, on blanks furnished by it, subscriptions for its various pub

lications—both books and periodicals. Some of the agents are

paid by a fixed salary; some are paid only a commission on the

number and amount of subscriptions or orders taken, and some

are paid a fixed salary, with a commission in addition thereto,

provided the business done by such agent reaches or exceeds a

certain amount. In the case at bar, the agent hereinafter named

resides in New York City, is attached to the New York office,

and is paid for his services solely on a commission basis.
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Said company also does a large business in all the states of the

United States and in foreign countries, as a result of advertising

its products in various newspapers and periodicals, and also as a

result of sending circular letters descriptive of its various books

and periodicals through the United States mails. Such orders

when received from patrons in any of the states of the United

States, no matter by what means procured, are always filled by

being sent, either by mail, express or freight, from the office and

place of business in New York City.

Second. Prior to June 5th, 1908, plaintiff sent to many per

sons throughout the various states of the United States a four-

page circular descriptive of "The Jewish Encyclopedia," which

offered to its recipient who would return, signed, a self-addressed

postal card containing a printed request therefor, "a replica of

the Holy Shekel of Israel and a vellum copy of Washington's

Address to the Hebrew Congregation at Newport," and sample

pages of "The Jewish Encyclopedia." Among the persons to

whom such matter was sent was the defendant herein.

On or about June 6th, 1908, the plaintiff received from de

fendant the said postal card, duly stamped and addressed and

duly signed by him, dated June 5th, 1908, and post-marked at

Paterson, New Jersey, on the same date at 7 o'clock p. m. The

said postal card contained the following matter:

Washington's Address

to the Hebrew

Congregation at Newport.

"Please send me free of cost, a replica of the Holy Shekel

of Israel and a vellum copy of Washington's Address ^o the

Hebrew Congregation at Newport ; also send me sample

pages of The Jewish Encyclopedia, prices, terms of pay

ment, etc. I do not own the Encyclopedia and I am over

21 years of age.

Name, M. Stamm.

Residence Address, 77 Graham Ave.

Business Address, Franklin and Summer Streets.

Town, Paterson, N. J."

Date, June 5th, 1908.
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N. B. So much of the foregoing mutter contained on

said postal card as is typewritten herein without underscor

ing was printed by the plaintiff in said card before mailing

it to said defendant. The name, residence address, business

address, date and city of defendant's residence were written

by the said defendant, and in the above-mentioned copy are

underscored.

Said postal card was addressed to the plaint i IT at its principal

place of business in the City of New York.

Thereafter, on or about July 30th, the plaintiff sent Jacob A.

Einstein, one of its agents, from the City of New York to the

City of Paterson, who delivered to said defendant a replica of

the Holy Shekel of Israel and a vellum copy of Washington's

Address. And the said agent thereupon showed said defendant

sample pages of "The Jewish Encyclopedia;" gave the said de

fendant full information in regard to said Encyclopedia and

took his order for the same upon a printed blank, in the form

copy of which is annexed to the complaint herein.

At the same time, the said defendant gave to the said Einstein

(plaintiff's agent) his check, No. 4318, for $5.00. drawn on the

Hamilton Trust Company of Paterson, New Jersey, in favor of

this plaintiff. On the day following, plaintiff's agent, the said

Einstein, returned to New York and delivered to plaintiff the

said order as set out in said complaint, together with said check

for $5.00, and on said day, being the 31st of July, 1908, plaint

iff acknowledged receipt of said order from its New York office,

and thereafter printed on the outside of the front cover of each

volurfle of said Encyclopedia, in gold letters of the size and style

of type selected by said defendant, and known by plaintiff as No.

45, the said defendant's name, and caused a title page in the

first volume of said set to be engrossed as follows:
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"This set of The Jewish Encyclopedia

has been especially prepared for

MAX STAMM

and presented to his wife

Bertha

and children ,

Judith, Harold. Grace and Berthram, '

(on this) (day of) :

Nineteen hundred and eight

(signed) Isaac K. Funk."

Said set of books, known as the Jewish Encyclopedia, con

sisting of twelve (12) volumes, together with a bookcase, was

shipped by plaintiff from New York City to said defendant in

Paterson, New Jersey, on August 4th, 1908, in accordance with

the agreement, copy of which is annexed to the complaint

herein.

In addition to the $5.00 received from said defendant at the

time of giving said order to said Einstein, the defendant has

made to the plaintiff the following payments, and none other:

9/8/08 $5.00

12/12/08 15.00

4/1/09 15.00

8/9/09 20.00

12/12/09 20.00

Plaintiff admits that it has not obtained a certificate from

the Secretarv of State of New Jersey, to do business in the

State of New Jersey, as required by Sec. 97 of an "Act con

cerning corporations" (Revision of 189ii).

Third. Plaintiff admits that it previously did, and still does,

business in the State of New Jersey ; that the contract here sued

upon was made in the State of New Jersey, but denies that its

business is of such a character as to be subject to the regulations

of the Legislature of the State of New Jersey, under section 97,

&c., of an act entitled "An act concerning corporations (Rev. of

1896) ;" said plaintiff claiming that its said business is inter

state in character and not such as is contemplated by said sec

19
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tions of said act; or, if contemplated, to be regulated by said

act, then such act is unconstitutional and in violation of said

plaintiff's rights under the commerce clause of the Constitution

of the United States.

Fourth. The above issues are submitted for trial without a

jury.

Fifth. Each party reserves the right to appeal from the rul

ings of the court upon questions of law in this case.

Sixth. The defendant abandons and withdraws the second

and third clauses set forth in his answer.

(Signed) Freeman and Westerhoff,

Attorneys of Plaintiff.

(Signed) Benjamin L. Stein,

, Attorney of Defendant.

Note: From case of Funk & Wagnails Co. v. Stamm, SS A.

1050. Judgment for plaintiff affirmed by Court of Errors.

, /

No. 4l2. Certificate to Transcript. (See Rule 137, sec.

395, page 256.)

(Title.)

The answer of George S. Silzer, Esquire, Judge of the Cir

cuit Court holden in and for the County of Bergen and within

named, the record and proceedings of the plaint whereof men

tion is within made of all things touching the same, I send to

the Justices of our Supreme Court of Judicature, at Trenton,

N. J., at the day and year within contained, in a certain appeal

to this writ annexed as within I am commanded.

Geo. S. Silzer,

Judge.

Note: Used in Daly v. Case, 95 A. 973.



Forms. 291

No. 43. Clerk's Certificate.

(Title.)

I, William C. Gebhardt, Clerk of the Supreme Court of the

State of New Jersey, do certify thac the foregoing is a true copy

of the notice of appeal, and also a copy of the judgment entered

in the above-stated cause, as the same remains on file and of

record in my office.

In testimony whereof, I have set my hand and the seal of said

court, at Trenton, this 22d day of September, a. d. 1915.

William C. Gerhardt,

Clerk.

No. 44. Decision on Order to Show Cause.

Hudson County Circuit Court.

(Title.)

Herbert Clark Gilson, Esq., Atty. of Plaintiff.

Marshall Van Winkle, Esq., Atty. of Defendant.

The motion to set aside the summons in this cause is granted

under the authority of and holdings of Mygatt v. Coe et al., 63

N. J. L. 510.

An order to that effect may accordinglv be taken.

Dated March 17, 1915.

Luther A. Campbell,

Judge

Note: Filed in Sweeney v. Miner. 95 A. 1014.

No. 45. Findings of Fact and Postea.

New Jersey Supreme Court.

(Title.)

This case was tried before Judge William H. Speer, without

a jury, by consent of both of the parties thereto, at the Union

Circuit,- on November 11th, 1914.

After hearing the evidence and the counsel for plaintiff and

for defendant, the court finds the facts in issue to be as follows:
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First. That the crossing of Terrill Road over the tracks of

the defendant in the Township of Fanwood, Union County, New

Jersey, on the 26th day of November, 1913, was in bad order

and repair and was not a safe, good and sufficient passageway

over said tracks, in that the roadway between the rails had been

allowed to become depressed, so that the rails extended from

three and one-half to four inches above the bottom of the ruts

or depressions between the rails.

Second. That the ruts or depressions between the rails at said

crossing had existed a considerable period of time prior to said

26th day of November, 1913, and that notice thereof had been

given previous to said date, to the section foreman employed by

the defendant in charge of the repair of defendant's roadbed in

this locality, and that said ruts or depressions had existed for a

length of time which would require the defendant, in the exercise

of reasonable care, to have discovered them and to have taken

measures to remedy such defects.

Third. That said ruts and depressions operated to render the

passageway over the said tracks out of repair unsafe and in

sufficient for the passage of automobiles and other vehicles,

and the general use of the public over said highway, and that

defendant was guilty of negligence in allowing said ruts and

depressions to exist at the date aforesaid.

Fourth. That the plaintiff operated an automobile owned by

him, on November 26th, 1913, over Terrill Road, and upon the

said defendant's railroad crossing, where it was stopped by the

depressions between the rails of the easthound passenger track

in a position of danger, and became stalled, and its engine

stopped : that the unsafe and insufficient condition of said cross

ing and the negligence of the defendant with relation thereto,

was a proximate cause of the stoppage of said automobile on

said railroad track, and of the collision with the locomotive of

the defendant which subsequent!y took place.

Fifth. That an easthound passenger train of the defendant

drawn by a locomotive was operated on the track on which the

plaintiff's automobile containing the plaintiff was stalled, and

collided with said automobile and injured it and caused injuries

to the person of the plaintiff; that said track was straight and
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practically level for several miles to the west of said crossing;

that said train was operated at high rate of speed, but in a

negligent manner as to the control thereof by the engineer in

charge of the locomotive drawing said train, in that he could

have seen and distinguished the plaintiff's automobile as stalled

on said crossing in time and at such a distance away, with the

exercise of reasonable care, to have stopped said locomotive and

train before colliding with said automobile, and that he did not

exercise such reasonable care and did not stop such locomotive

and train as he might have done, and that in attempting to stop

said locomotive and train, the service brake was applied in the

first instance instead of the emergency brake ; that the fact that

said automobile was standing and continued standing on the

track for such length of time after it came into view of the

engineer, was notice to him that it was stalled on the track and

that such notice came to him in time and at such a distance to

have stopped the engine and train by the exercise of reasonable

care, before colliding with said automobile.

Sixth. That the negligent conduct of the defendant's engine-

man in charge of said locomotive, in the operation thereof, was

a proximate cause of the collision with the plaintiff and his

automobile and of the injuries resulting therefrom.

Seventh. That the plaintiff was not guilty of contributory

negligence in driving said automobile upon the defendant's

tracks; that at the time said automobile was driven on the tracks

the defendant's train was at such a distance away and not in

the view or hearing of the plaintiff, that the plaintiff, who at

that time had no warning by engine bell or whistle or from the

crossing signal, of the approach of the train, and who looked

and listened for such signals before crossing, was justified, as

a reasonably prudent man, in attempting to cross said tracks,

and would have crossed in safety if he had not been stopped by

the negligent condition of defendant's crossing. That there

were no temporary obstructions to vision, nor unusual noises at

the time of approaching said tracks.

Eighth. That the plaintiff operated his said automobile in a

reasonably careful manner, and was not negligent because the
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engine and locomotion of said automobile stopped on the tracks

of the defendant.

Ninth. That the defendant's servants had knowledge and

notice of the exposure to risk of the plaintiff and by the exercise

of ordinary care would have avoided the injurv complained of,

but failed to exercise such care.

Tenth. That the conduct of the plaintiff under the circum

stances of the evidence with regard to his remaining in said

automobile was that of a reasonable prudent man, and the plaint

iff exercised due and reasonable care, and was not guilty of negli

gence contributing to the accident. That the plaintiff first en

deavored to start the automobile by means of its mechanism,

which failed to operate; that he then told his female companion

occupying the front seat with him to get out of the car; that

she arose to get out and then fainted and fell over on the

plaintiff, who, with the burden of her weight upon him and

being behind the driving wheel, could not get out of the auto

mobile, and the collision thereafter occurred in a short space

of time.

Eleventh. That the plaintiff sustained damages as the proxi

mate result of said collision and the negligence of the defendant

to the amount of three thousand dollars.

Twelfth. The court finds for the plaintiff and against the de

fendant for the sum of three thousand dollars.

William H. Speer,

Judge.

Note: Finding of fads in Stamler v. Lehigh Valley R. /?.,

9J, A. 566. Judgment for plaintiff affirmed by Court of Errors.

No. fii. Findings on Agreed State of Case.

Passaic County Circuit Court.

(Title.)

This case was tried before Judge Charles C. Black, without

a jury, at the Passaic Circuit on the tenth day of March, 1913.
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After hearing the agreed state of the case and ccmnsel for

plaintiff and counsel for defendant, the court finds:

''It appears that this case is submitted upon a signed statement

of facts, agreed upon by the parties and filed with the clerk of

the court.

"Upon hearing counsel, judgment will be rendered in this case

for the plaintiff for the sum of forty dollars. This is based upon

the decision in the case of International Text Book Co. v. Pigg,

in the United States Supreme Court (30 Supreme Court Re

porter, p. 481, reported in 27 L. R. A., n. s., p. 493) and on the

cases of International Text Book Company i\ Peterson and

Lynch, decided in the Supreme Court of the United States, on

November 9, 1910, reaffirming its former decision in Interna

tional Text Book Co. v. Pigg (supra).

"On the authority of these cases judgment is given in this case

for the plaintiff and against the defendant in the sum of forty

dollars."

The damages of plaintiff arc assessed at forty dollars.

Charles C. Black,

Judge.

Note: From Funk tf Wagnall* Co. v. Stamm, 88 A. 10-Vl,

Court of Errors.

No. 17. Grounds of Appeal—Granting of Nonsuit.

New Jersey Court of Errors and Appeals.

(Title.)

The appellant states the following ground of appeal in this

cause :

Because the court granted the defendant's motion for a non

suit upon the evidence given at the trial.

Dated November 3, 1913.

Edwards & Smith.

Attorneys of Plaintiff-Appellant.

Note: From Corduan v. MrCloud, 93 A. 72J,.
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No. 48. Grounds of Appeal—Direction of Verdict for

Plaintiff.

New Jersev Court of Errors and Appeals.

(Title.)

The above-named defendant-appellant, Amy B. Rawlins, as

signs the following grounds of appeal from the judgment of the

New Jersey Supreme Court, in above case:

Because the trial judge, upon the trial of said cause, directed

a verdict in favor of the plaintiff and against the defendant,

over the objection of the said defendant, whereas said trial judge

should have submitted the cace to the juiy for its verdict.

Dated December 12, 1914.

Vredenburgh, Wall & Carey,

Attorneys for Defendant-Appellant.

Note: Filed in Fawhairc v. Rau-lins, 9J, A. 582; OS A. J,M.

No. 49. Judgment.

(Entered April 3, 1915.l

Whereupon it is adjudged that the plaint

iff recover of the defendant the sum of one

$1,337.18 thousand three hundred and thirty-seven dol-

47.38 lars and eighteen cents and its costs which are

taxed at forty-seven dollars and thirty-eight

$l,384.o6 cents, making in the whole the sum of one thou

sand three hundred and eighty-four dollars and

fifty-six cents.

Judgment entered April 3. 1915.

William S. Gummere,

C. J.

Note: Judgment entered in Oliver Bros. v. P. R. R.. 96 A.

5S2.
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No. 50. Judgment and Postea.

(Title.)

This action was tried before Judge Luther A. Campbell, with

a jury, at the Hudson Circuit, July 28, 1915.

The cause having been heard and submitted to the jury, they

returned their verdict as follows:

They say they find for the plaintiff and against the defend

ants, and they assess the damages of the plaintiff on occasion

of the premises at the sum of two hundred and fifty dollars

($250.00).

Whereupon it is adjudged that the plaintiff recover of the

defendants the sum of two hundred and fifty dollars, dam

ages and his costs, which are taxed at fifty-nine dollars and

eighty-two cents ($59.82), making in the whole the sum of

three hundred and nine dollars and eighty-two cents ($309.82).

Judgment was entered this July 28, 1915.

Luther A. Campbell,

Attest : Judge.

John J. McGovern,

Clerk.

[seal.]

Note: Judgment entered in Andre v. Mertetts, 96 A. SO-i.

No. 51. Judgment and Postea; Mechanic Lien; Pri-

ority of Mortgage to Lien, Extent of.

Hudson County Circuit Court.

(Title.)

This action was tried before Judge William H. Speer. with

a jury, at the Hudson Circuit, on January 30, 1913.

The cause having been heard and submitted to the jury, they

return their verdict as follows: They say they find the de

fendants, Laura Dalio and Joseph Dalio, guilty as in the plaint

iff's complaint is charged upon it, and they assess the damages

of the plaintiff on occasion of the premises at the sum of two
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hundred and sixty-seven ($267.00) dollars. The Highland

Trust Company's mortgage is prior to the lien to the extent of

five thousand eight hundred and forty-two ($5,842.00l dollars

and the mortgage of Julius Belte is prior to the lien to the ex

tent of eleven hundred and sixty ($1,160.00) dollars.

Whereupon it is adjudged that the plaintiff recover of the de

fendant the sum of two hundred and sixty-seven ($267.00) dol

lars and his costs, which are taxed at the sum of sixty-four dol

lars and twenty-four cents ($64.24) , making in the whole the

sum of three hundred and thirty-one dollars and twenty-four

cents ($331.24).

Judgment entered this February 3, 1913.

William H. Speer,

Judge.

Note: Filed in Turck v. Allard, 9J, A. 583.

No. 52. Judgment by Default.

(Title.)

Judgment in the above-stated cause was entered bv default

August twelfth, nineteen hundred and thirteen, for the sum of

eighteen thousand five hundred and sixty-five dollars and fifty-

seven cents, damages and costs of suit.

Note : From Nni v. Rogge, 95 A . 6.12. Court of Error*.

No. 53. Judgment for Plaintiff Against Defendant.

New Jersev Supreme Court.

(Title.)

It is ordered that judgment of five hundred and sixty-one dol

lars and thirty-four cents ($561.34), be and the same herebv is
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entered in favor of the plaintiff and against the defendant with

costs to be taxed nisi.

Entered January 19, 1915.

On motion of

LUM, TAMBLYN & COLYER,

Attorneys.

Note: Filed in Kelley v. Faitoute Iron ami Steel Co., 94 A.

802.

No. 54. Judgment of Affirmance.

This ease was heard before our Supreme Court at the Febru

ary Term, 1915, and judgment of affirmance was rendered in

favor of the plaintiff on May 14, 1915.

Whereupon it is adjudged that the said plaintiff-appellee, Co

lumbia Brewing Company, recover of the said defendant-appel

lant, Philip Tumulty, Jr., the sum of two hundred and one dol

lars and«three cents, debt and costs below, with interest hereon

from November 27, 1914; and also the sum of twenty-four

dollars and twenty-five cents costs in Supreme Court.

Judgment entered May 14, 1915.

William S. Gommere, C. J.

Note: Judgment entered in Columbia Brewing Co. v. Tu

multy, 96 A. 885.

No 55. Judgment of Affirmance.

This cause having been duly argued at the November Term

of this court by Adolph L. Engelke, of counsel for the plaintiff-

appellant, and Randolph C. Barrett, of counsel for the defend

ants-appellees, and the court having considered the same, and

being of the opinion that the judgment for the defendants, en

tered in the East Orange District Court, should be modified by
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entering judgment to quash the original writ, issued out of the

said court in this cause:

It is thereupon ordered and adjudged that the judgment of

Ihe East Orange District Court, from which an appeal was taken

in this cause, be and the same is hereby modified by entering

judgment to quash the original writ, issued out of the said court

in this cause, and that the said judgment as so modified be and

is hereby affirmed, with costs to the defendants-appellees, and

said record is hereby remitted to the court below to be proceeded

with according to law and the practice of said court.

On motion of

Barrett & Barrett,

Attorneys for Defendants-Appellees.

Note: Rule for judgment filed in case of Baldauf v. Nathan

Russell, 96 A. 96.

No. 56. Judgment oe Supreme Court Affirming Judg

ment of State Board of Assessors.

New Jersey Supreme Court.

(Title.) On Certiorari.

Order of Affirmance of Judgment.

This cause having been duly argued at the November Term

of this court by B. & C., of counsel for the prosecutor, and J. W.

W.. Attorney-General, of counsel for the State Board of Asses

sors, T. W. S., of counsel for defendants, etc. (name all other

counsel and for whom they appear), and the court having, con

sidered the same and finding no error in the judgment and

assessment of the State Board of Assessors :

It is, thereupon, ordered and adjudged that the judgment and

assessment of the State Board of Assessors removed by writ of

certiorari in this cause he affirmed with costs; and that the

record be remitted to the State Board of Assessors to be pro-
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ceeded with in accordance with this judgment and the practice-

in such case made and provided.

On motion of

T. W. S.,

Dated April 7, 1916. Of Coumel tenth Defendants.

Let the above order be entered upon the minutes.

Thomas W. Trenchard, J. S. C,

For the Court.

Note: Above judgment teas used in case of Atl. City and

Shore R. R. v. State Board of Assessors et al.. 96 A. 568, re

versing 93 A. 82, 87 L. 137.

No. 57. Judgment of Supreme Court Affirming Judg

ment of Board of Commissioners of Municipality in Dis

charging Employee.

New Jersev Supreme Court.

(Title.)

This cause having been argued at the November Term of this

Court by B. & C, of counsel for prosecutor, and T. W. S., of

counsel for the defendant, and the court having considered the

same and rinding no error in the record or proceedings of the

Board of Commissioners of the city of Atlantic City:

It is, thereupon, ordered and adjudged that the judgment and

proceedings of the Board of Commissioners of Atlantic City,

removed by writ of certiorari in this cause, be affirmed with

costs.

On motion of

T. W. S.,

Dated April 9, 1915. Of Counsel for Defendant.

Let the above order be entered on the minutes.

Samuel Kalisch, J. S. C.
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.no. 58. judgmekt record on postea in action at laav.

Judgment of Nonsuit.

New Jersey Supreme Court.

(Title.) Judgment Record.

On Postea, T. W. S., Attorney.

Board of Water Commissioners of Atlantic City, the defend

ant in this cause, was summoned to answer unto the West Jersey

and Seashore Railroad Company, the plaintiff, in an action at

law, upon the following complaint :

(Copy the complaint including exhibits, etc., followed by an

swer and exhibits, if any, then) :

This case was tried before Circuit Court Judge C. L. C. with

a jury, at the Atlantic County Circuit Court on January 23,

1913; and after the plaintiff had given its evidence and rested

its case, and the judge being of the opinion such evidence did

not establish a cause of action against the said defendant. Board

of Water Commissioners of Atlantic City, ordered that the

plaintiff be nonsuited.

Whereupon it is adjudged that so much of the complaint

herein set forth which has been answered by the said defendant,

be dismissed and that the defendant recover of the plaintiff its

cost. , which are taxed at the sum of $39.00.

Judgment entered January 14, 1914.

Wm. S. Gummere, C. J.

Note: Above judgment taken from case of West Jersey and

S. R. B. Co. v. Board of Water Commissioners of Atl. City. 92

A. 369.

No. 59. Judgment on Motion to Strike Out Complaint ;

Striking.

New Jersey Supreme Court.

(Title.)

This cause coming on to be heard on the motion of the de

fendant to strike out the plaintiff's complaint on the ground

that same disclosed no cause of action, and the court having

heard the arguments of counsel for the respective parties, and
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being of opinion that said complaint is not sufficient in law and

having ordered that same be stricken out :

It is ordered that judgment final be and hereby is entered in

favor of the defendant and against the plaintiff, with costs to

be taxed. Entered May 8, 1913.

On motion of

Howard M. Cooper,

Atty.

Not?:: Filed in McAndrews if- Forbes Co. v. Camden Nai.

Bank, 9J, A. (\21.

No. 60. JCDGMENT ON NONSUIT.

(Title.)

Thin cause being regularly on the calendar, at the present

April term, nineteen hundred and fifteen, and the case having

been called, and the parties having appeared, and the plaintiff

having moved his case, and the jury having" been impaneled and

sworn, and the evidence of the plaintiff having been given, and

the defendant having moved for a nonsuit, and the court having

heard the argument of the respective counsel, and having con

sidered the matter, and being of the opinion that the motion of

the defendant should be granted and the plaintiff nonsuited :

It is, on this fifteenth day of April, one thousand nine hun

dred and fifteen, ordered that judgment of nonsuit be entered

in favor of the defendant, George B. Case, and against the

plaintiff, John Daley, besides costs of suit to be taxed.

On motion of

Marshall Van Winkle.

Attorney of Defendant

Rule actually entered April 1 7th. 1915.

Not?:: Used in Daly v. Case, Do A. 973.
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No. 61. Judgment on Scire Facias Against Bail on

Recognizance.

(Title.)

This action was tried before Judge , with a

jury, at the County Circuit, on day of

The cause having been heard and submitted to the jury, they

returned their verdict in favor of the said plaintiff and against

the said defendants.

Whereupon, it is adjudged thai judgment final be entered

against the said R. D., R. B. and C. A., defendants, and in favor

of the said State of New Jersey, plaintiff, for the sum of $8,-

000, mentioned in the recognizance upon which the said writ of

scire facias was founded, besides costs of suit to be taxed.

Judgment entered •

Judge.

Note: Form of above judgment apjn-oved by Court of Er

ror* in State v. Delaney, 70 A. 811; 76 L. 547.

No. 62. Judgment Where Plaintiff Accepts an Amount

Less Than Jury's Verdict.

Hudson County Circuit Court.

(Title.)

This action w"as tried before Judge Benjamin A. Vail, with a

jury, at the Hudson Circuit Court, on October 1st, a. d. 1913.

And the cause having been heard and submitted to the jury,

they returned their verdict as follows: They say they find the

defendant guilty as in the plaintiff's complaint is charged upon

it, and they assess the damages of the plaintiff, on occasion of

the premises, at the sum of nine thousand six hundred and

twenty-five ($9,625.00) dollars.

And the plaintiff having thereupon by her consent, by her

attorney, Alexander Simpson, and duly filed, consented to ac

cept the sum of three thousand five hundred ($3,500.00) dol

lars instead of the sum of nine thousand six hundred and twenty
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five ($9,625.00) dollars as aforesaid found, for the plaintiff and

against the defendant, is upon this day

Ordered, judgment to be entered in favor of the plaintiff for

the sum of three thousand five hundred ($3,500.00) dollars,

besides costs of suit to be taxed, which amount to sixty-one dol

lars and eleven cents ($61.11), making in the whole the sum of

three thousand five hundred and sixty-one dollars and eleven

cents ($3,561.11).

Judgment entered this twenty-third day of December, A. n.

1913.

Benjamin A. Vail,

J udge.

Note: From Materka v. Erie K. R., 95 A. 612.

No. 63. Notice of Appeal and Grounds.

New Jersey Supreme Court.

Notice of Appeal from Judgment of

Supreme Court on Certiorari.

(Title.)

To J. W. W., Attorney of Defendants:

Take Notice, that the prosecutor appeals to the Court of

Errors and Appeals from the whole of the judgment entered

in the above stated cause, on the following grounds:

1. Because the supplement entitled "A supplement to an act

entitled 'An act for the taxation of the property and franchises

of street railroads corporations using or occupying public streets,

highways, roads, lanes or other public places in this state,' ap

proved May twenty-third, one thousand nine hundred and six,

and by such supplement providing for the assessment and col

lection of a franchise tax in cases where street railway* systems

are operated by steam railroads companies or operated over and

upon the tracks of steam railroad companies." approved April

3d, 1913, is unconstitutional.

20
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2. Because the object of the act of April 3d, 1913, above

mentioned is not expressed in its title.

3. (Set forth all the reasons for reversal.)

Attorney for and of Counsel With Appellant.

Note: Above notice taken from case of All. City and Shore

R. R. v. State Board of Assessors, 96 A. 568; reversing 93 A.

82; 87 L. 137.

No. 64. Notice of Appeal and Grounds.

New Jersey Supreme Court.

(Title.)

To Messrs. Lazarus & Brenner, Attorneys for Appellees:

Take Notice, that the appellant, The Central Railroad Com

pany of New Jersey, appeals to the Court of Errors and Appeals

in the last resort in all causes in New Jersey from the whole of

the judgment entered in this cause on the following grounds:

(1) That the Supreme Court affirmed the judgment of the

District Court of the City of Bayonne, although there was error

in doing so.

(2) Because the Supreme Court affirmed the refusal of the

District Court of the City of Bayonne to grant a nonsuit at

the close of the case of plaintiff below, although it was error so

to do.

(3) Because the Supreme Court affirmed the judgment of the

District Court of the City of Bayonne although there was no

evidence to support said judgment.

(4) Because the Supreme Court affirmed the judgment of

the District Court of the City of Bayonne, although there was no

evidence of negligence on the part of this appellant.

(5) Because the Supreme Court affirmed the judgment of the

District Court of the City of Bavonne, although there was no

proof of anv agreement on the part of this appellant to carry

the goods, for the loss of which appellees sued to recover.
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(6) Because the Supreme Court affirmed the judgment of the

District Court of the City of Bayonne, although there was no

evidence tending to show that the goods, for the loss of which

the judgment was rendered, had ever been delivered to this

appellant.

( 7 ) Because the Supreme Court affirmed the judgment of the

District Court of the City of Bayonne, although there was no

evidence of any breach of dutv on the part of this appellant.

George Holmes,

Attorney of Appellant.

Note: Filed in Blumenthal v. Central R. R., 95 A. 973.

No. 65. Notice and Grounds of Appeal Directing Judg

ment of Nonsuit.

(Title.)

To Marshall Van Winkle, Esq., Attorney of Defendant:

Take Notice, that the plaintiff appeals to the Court of Errors

and Appeals of the State of New Jersey, from the whole of the

judgment entered in this case, upon the following ground :

The Trial Court directed a judgment of nonsuit against the

plaintiff and in favor of the defendant when thereunto moved

by counsel for the defendant, whereas said court should have

denied said motion and should have submitted to the jury for

decision the questions involved in the issues.

Collins & Corbin,

Attorneys of Appellant.

Note : Used in Daly v. Case, 95 A. 973.
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No. 66. Notice of Motion to Strike Out Complaint and

Reasons.

Gloucester County Circuit Court.

(Title.)

Sir:

Take notice that I shall apply to'his Honor, Clarence L. Cole,

Judge of the Gloucester Circuit Court, at his chambers, in the

Law" building, in the City of Atlantic City, on Monday, the

fifteenth day of February next, at ten-thirty o'clock in the fore

noon or as soon thereafter as counsel can be heard, for an order

to strike out the complaint, by you filed in the above stated

cause, for the following reasons, viz. :

First, the said complaint charges that the sum of two hundred

dollars per year was paid to the defendant as and for a salary

as township clerk, during the years 1902 to 1910, inclusive,

and that such payments were illegal and unauthorized because

the salary of the said defendant as clerk of said township was

provided for by a resolution of the said township and was not

provided for and authorized by an ordinance of said township.

(a) The said payments on the part of the township committee

were voluntary and cannot be recovered back. (6) The said

payments having been made by the township committee under

and by virtue of said resolution and accepted by the defendant

in good faith, the said payments cannot be attacked in this col

lateral proceedings, except by direct attack upon the legality of

the said resolution.

Second, the said complaint charges that moneys were paid to

the said defendant as township clerk, on bills presented by said

clerk which were not itemized or sworn to in compliance with the

statutes of the state, (a) The payments were voluntary payments

and cannot be recovered back, (b) It does not appear from the

statements of the said complaint that any or either of the pay

ments made to the said defendant as township clerk were not

legally due to the said defendant or that the money paid to him

was not actually due and owing from the said township to the

said defendant, (c) Because the said complaint does not specify
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what bills of those mentioned in the schedule annexed to the

said complaint, were not itemized or did not contain the affidavit

required by statute, and the defendant is therefore in utter

ignorance as to what items it is charged, were not presented in

the manner required by law.

To Harvey F. Cabb, Esq.,

Attorney of Plaintiff.

. David 0. Watkins,

Attorney of Defendant.

Note: Complaint stricken and judgment thereon affirmed by

Court of Errors, Twp. Franklin v. Jones, 90 A. 1011.

No. 67. Notice of Motion to Strike Oct Complaint.

New Jersey Supreme Court.

Passaic County.

(Title.)

To J. Willard DeYoe, Esq., Attorney of Plaintiff:

Take notice that on the fifteenth day of February, instant, at

ten o'clock in the forenoon, at No. 630 Hudson street, Hoboken,

New Jersey, before the Honorable James F. Minturn, Justice

of the above-stated court, I shall move to strike out the com

plaint filed in this cause, upon the ground that it discloses no

cause of action, to wit:

Although said complaint alleges that it was the duty of the

said defendant to keep an acooun; of all such fees and moneys

received by him for the use of the county of Passaic, and on or

before the fifteenth day of each month to make a full itemized

statement and return verified by oath to the collector of the

county of Passaic of all such fees, costs, allowances, percentages

and perquisites : and that the said defendant has neglected and

refused to make such account and pay over said moneys to the

County Collector, as required bv law, to wit, the moneys in said

complaint mentioned.
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Yet, it was not the duty of the said defendant to make such

account and pay over said moneys to the County Collector.

Dated Paterson, N. J., Feb. 1, a. d. 1913.

William I. Lewis,

Attorney of Defendant.

Note: From Chosen Freeholders of Passaic v. Slater (Su

preme Court), 83 A. 213; E. & A., 90 A. 877.

No. 68. Notice to Strike Oct Parts of Answer.

Hudson County Circuit Court.

(Title.)

To that above-named Defendant, or Griggs & Harding, Esquires,

its Attorneys:

Please take notice, that on Friday, the 14th day of February,

1913. at ten o'clock in the forenoon, or as soon thereafter as

counsel can be heard, I shall apply to the Honorable William H.

Speer, Judge of the Hudson County Circuit Court, at the

County Court House, in the city of Jersey City, for an order

striking out the following allegations from the answer inter

posed by the defendant in the above-entitled action:

1. In paragraph 2 of that part jf said paragraph which reads

as follows :

"That at the close of business on the said 20th day of April,

1912, one M. L. Parsons was the holder of record of 135 shares

of the capital stock of said companv."

2. That part of paragraph 2 which reads as follows :

"The defendant alleges that the said M. L. Parsons was not

the owner or holder of record of ihe last-named shares of stock

at the close of business on the said 20th day of April. 1912.

The defendant alleges that for a long time prior to the said

20th day of April, 1912, to wit, several years prior thereto, the

said M. L. Parsons had sold, assigned and conveyed all her right,

title and interest in and to said shares of stock, and since said

sale and assignment and conveyance thereof, had not held any
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interest therein whatever, or at any time thereafter, and that the

said M. L. Parsons was not at any time entitled to subscribe for

any shares of the increase of the capital stock of said company,

upon the terms and conditions of said offer."

3. That part of paragraph 3 which reads as follows :

"The defendant denies that the said M. L. Parsons was the

owner or holder of record or had any interest whatever in said

135 shares, or any or either of them, at any time after said offer

to subscribe was made, and defendant alleges that said Parsons

had not had any such interest since her said sale, assignment and

conveyance thereof as aforesaid."

4. That part of paragraph 3 which reads as follows:

"The defendant further alleges rhat said Parsons had no right

to transfer or assign the right to subscribe for said shares of the

increased capital stock of said company, or any or either of said

shares."

5. That part of paragraph 3 which reads, as follows :

"And the defendant denies that the said Levy Brothers, by

reason of said assignment, or otheiwise, became entitled to sub

scribe for said 3,375 shares of the increased capital stock of said

company, or of any share or part thereof."

6. That part of paragraph 7 which reads as follows:

"Defendant alleges that said Levy Brothers did not, on the

6th day of December, 1912, or at any other time, own or have

any right, title or interest in or to the said 135 shares of said

stock, formerly owned by said Parsons, and had no right to trans

fer or assign the same, or any interest therein, to George W. C.

Schmidt, the plaintiff."

7. That part of paragraph 7 which reads as follows :

"Defendant denies that said plaintiff had any right, title or

interest whatever in and to said 135 shares of said stock, or had

any right whatever to subscribe for said 3,375 shares of said

increase, or any share or part thereof."

8. That part of paragraph 8 which reads as follows :

"Defendant further alleges that the said offer made by this

defendant to its stockholders to subscribe for said new stock was,

by its terms, made only to the owners and holders of record of
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said stock at the close of business on April 20th, 1912, and to

persons to whom such holders or owners of record had assigned

shares, upon presentation of a duly-executed written assignment

thereof."

9. That part of paragraph 8 which reads as follows:

"The defendant avers that the said Levy Brothers were neither

holders or owners of record of said 135 shares of said stock, or

any part thereof."

10. In paragraph 8 the word "owner" in the 11th line of said

paragraph.

11. That part of paragraph 8 which reads as follows:

"And that the said Levy Brothers never gave, or offered to,

the defendant or its registered ag?nt any reasonable or satisfac

tory proof or evidence that the said 135 shares of stock, or any

share or part thereof, was held or owned by the said Parsons

on the 20th day of April, 1912, or at any other time since said

Parsons sold and assigned and transferred his stock as afore

said."

12. That part of paragraph 8 which reads as follows:

"And t he said Levy Brothers failed and refused to submit to

the defendant any certificate or certificates for said 135 shares,

or any share or part thereof, assigned from any owner or holder

thereof, although requested so to do by the plaintiff."

For the following reasons, namely :

That each and every part of the defendant's answer herein

above objected to is untrue, impertinent, irrelevant, states a con

clusion of law, is not germane to the issue, and is so framed as

to embarrass and delay a fair trial of this cause.

Respectfully yours,

Aaron A. Melniker,

Attorney of Plaintiff.

Note: From Schmidt v. Marconi Wireless Tel. Co., 90 A.

1017.
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No. 69. Order Dismissing Rule to Show Cause.

Hudson County Circuit Court.

(Title.)

A rule to show cause having been entered in this cause on the

twenty-first day of January, nineteen hundred and thirteen, and

this cause having been argued by J. Philip Dippel, of counsel

for the plaintiff, and John Warren, of counsel for the defend

ant, and the court having considered the same and finding no

cause for making the rule absolute :

It is thereupon, on this seventeenth day of September, nine

teen hundred and thirteen, on motion of J. Philip Dippel, or

dered that the said rule to show cause be, and the same is, hereby

dismissed with costs, and the judgment is hereby confirmed.

Wm. H. Speer,

Judge.

Note: Filed in lurch v. Allard, H A. 58S.

No. 70. Order on Reversal of Judgment.

New Jersey Supreme Court.

(Title.) Hudson County.

This cause having been duly submitted on briefs at the Feb

ruary Term, 1914, of this court bv Collins & Corbin and George

S. Hohart, of counsel for the appellant, and Alexander Simpson,

of counsel for the respondent, and the court having inspected

the record and judgment below, and considered the causes as

signed for error and the grounds of appeal therein:

It is thereupon, on this 6th day of March, 1915, ordered that

the judgment of the said Hudson County Circuit Court be in all

things reversed, set aside and for nothing holden. and that the

record and proceedings be remitted to the said Hudson County

Circuit Court to be proceeded with in accordance with this judg

ment and the practice of the said court-

Entered March 6, 1915, on motion of

Collins & Corbin,

Attorneys of Appellant.

Note : From Materia v. Erie I?. R., 95 A. 613.
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No. 71. Order Setting Aside Service of Summons.

Hudson County Circuit Court.

Application being made by Marshall Van Winkle, attorney

appearing specially for the defendant, Anne E. Miner, pursuant

to order to show cause heretofore granted, dated March 2, 1915,

and Herbert Clark Gilson, attorney of the plaintiff, having been

heard; and it appearing to the court by proof, being depositions

taken under the rule to show cause heretofore granted, which

depositions have been filed, that the summons and complaint in

the above-stated action were not served upon the defendant and

that the return of service should be set aside and for nothing

holden, and that the defendant should be disehaiged from the

alleged service endorsed on the said summons and complaint :

it is, on this twenty-third day of March, one thousand nine hun

dred and fifteen, ordered, that the return of service on the de

fendant endorsed on the summons and complaint be set aside

and for nothing holden, and that the defendant be discharged

from the alleged service endorsed on the said summons and

complaint.

Luther A. Campbell,

Judge.

Rule actually entered March 23, 1915. On motion of Mar

shall Van Winkle, attorney appearing specially for the defend

ant, Anne E. Miner.

Note: Filed in Sweeney v. Miner, 95 A. 1014.

No. 72. Order Striking Out Complaint.

New Jersey Supreme Court.

Defendant having moved to strike out the complaint in the

above matter on the ground that it disclosed no cause of action,

and arguments for plaintiff and defendant, by their respective

counsel, having been duly heard :
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It is, this 6th day of May, 1913, on motion of Howard M.

Cooper, attorney for defendant, ordered that the said complaint

be stricken out on the ground that it discloses no cause of action.

C. G. Garrison,

Justice of the Supreme Court.

Note: Filed in McAndrews & Forbes Co. v. Camden Nat.

B'k, 9J, A. 627.

No. 73. Order Striking Out Second Defense In Answer.

(Title.)

Due notice having been given to the above-named defendant

of a motion to strike out the second defense as set forth in

paragraph 3 of the amended answer, and the same coming on

for argument in the presence of Richard Doherty, attorney of

the plaintiff, and Yredenburgh, Wall & Carey, attorneys of de

fendants, and it appearing to the court that the matters set

forth 'in said paragraph 3 are impertinent, disclose no defense

to the said action, on motion of the said attorney of the plaintiff

it is on this thirty-first day of January, a. d. 1913:

Ordered that the said second defense as set forth in paragraph

3 of the amended answer be struck out on the said grounds.

Wm. H. Steer,

-Iudge.

Note: Filed in McNally v. P. R. B., 95 A. 975.

No. 74. Order to Show Cause.

Hudson County Circuit Court.

(Title.)

Fpon filing the affidavits of Joseph S. Yeit and Anne E.

Miner :

It is ordered that the plaintiff show cause before this court

on the thirteenth day of March, one thousand nine hundred and

fifteen, at the County Court House in Jersey City, at 10 o'clock

in the forenoon, or as soon thereafter as the matter can be heard
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by this court, why the return of service on the defendant en

dorsed on the summons and complaint should not be set aside

and for nothing holden and why the said defendant should not

be discharged from the alleged service endorsed on the said

summons and complaint.

And It Is Further Ordered, that the parties have leave to

take depositions for use on the hearing under this order on four

days' notice before any Supreme Court commissioner.

Dated March 2d, 1915.

Luther A. Campbell.

Judge.

On motion of

Marshall Van Winkle,

Attorney appearing specially and only for

purpose of moving to set aside service of

Summons and Complaint.

Note: Filed in Sweeney v. Miner, 95 A. 1014.

No. 75. Postea.

This case was tried before Judge William H. Speer, with a

jury at the Hudson Circuit on March 24th, 1915.

The jurv rendered a general verdict against the defendant and

in favor of the plaintiff for one thousand three hundred and

thirty-seven ($1,337.00) dollars and eighteen (.18) cents.

William H. Speer,

Judge.

Note: Postea filed in Oliver Bros. v. P. R. U.. 96 A. 582.

No. 76. Postea and Judgment.

(Title.)

This case was tried before Judge Lloyd without a jury, at the

Camden Circuit, on September 21st, 1914.
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The court rendered a general verdict against the plaintiff and

in favor of the defendant.

Whereupon, it is adjudged that the complaint of the plaintiff

be dismissed, and that the defendant recover of the plaintiff his

costs, which are taxed at thirty-nine dollars and ten cents.

Judgment entered September 30th, 1914.

William S. Gummere,

C. J.

No. 77. Postea on Direction of Verdict.

New Jersey Supreme Court,

Monmouth County.

(Title.)

This case was tried before Hon. Nelson Y. Dungan, Circuit

Court Judge, with a jury at the Monmouth Circuit, on October

the twenty-third, nine hundred and fourteen.

The said judge directed the jury to return a "verdict against

t he defendant and in favor of the plaintiff for one thousand five

hundred and fifty-two dollars and thirty-eight cents ($1,552.38),

and the jury did accordingly return a verdict against the de

fendant and in favor of the plaintiff for the said sum of one

thousand five hundred and fifty-two dollars and thirty-eight

cents ($1,552.38).

Note: Filed in Fanshawe v. Rawlins, 9J, A. 582; 98 A. J,89.

No. 78. Recoupment—Failure to Deliver Coal as per

Contract. Whereby Defendant was Compelled to go in

Open Market and Purchase at Higher Price.

District Court of the City of Elizabeth.

(Title.)

The above-named defendant says that by reason of plaintiff's

delay and default in shipments of coal under the contract set

forth in plaintiff's state of demand, defendant was obliged to
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purchase coal from other parties and at a higher price than that

fixed in the contract between plaintiff and defendant, whereby

defendant has been damaged to the sum of five hundred dollars.

Defendant will ask for judgment against the plaintiff for

three hundred and thirty dollars and sixty-six cents ($330.66),

together with interest thereon from March 30, 1912, and defend

ant's costs of suit.

McDeRMOTT & EnRIGHT,

Attorneys of Defendant.

Note : Filed in Clark Bros. Coal Mining Co. v. Koyal Mfg.

Co., 95 A. 010.

No. 79. Rejoinder Denying Plaintiff's Reply.

Supreme Court of New Jersey.

(Title.)

The defendants, George Bohlen and Henning Bohlcn, answer

ing separately, -say by way of rejoinder to plaintiff's replv, that:

1. They admit the truth of the matter contained in paragraph

(1) of plaintiff's reply.

2. The defendant's say further that they admit the truth of

the matter contained in paragraph (2) of the plaintiff's reply,

except that plaintiff acquired any lien or interest in the said

goods, wares and merchandise referred to in paragraph (2) of

plaintiff's complaint. This the defendants deny.

3. As to the matter alleged in paragraph (3) of plaintiff's

reply, the defendants lack sufficient knowledge and information

to form a belief.

4. The defendant, George Bohlen, admits the truth of the

allegations contained in paragraph (4) of plaintiff's reply.

5. Defendant, Henning Bohlen, lacks sufficient knowledge and

information to form a belief as to the matter contained in

paragraph (4) of plaintiff's reply.

6. The defendants, George Bohlen and Henning Bohlen, admit

the truth of the matter alleged in paragraph (5) of plaintiff's

reply, except the allegation that the said goods, wares and mer

chandise described in paragraph 2 of plaintiff's complaint, were
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in the possession of George Bohlen at the time levv and execu

tion pursuant to plaintiff's judgment were made. This the

defendants deny.

7. The defendants, George Bohlen and Henning Bohlen, deny

the truth of the matter set forth in paragraph (6) of plaintiff's

reply.

8. The defendant, George Bohlen, admits the truth of the

matter contained in paragraph (7) of the plaintiff's reply.

9. The defendant, Henning Bohlen, says that as to the matter

contained in paragraph (7) of plaintiff's reply, he lacks suf

ficient knowledge and information to form a belief.

10. The defendants, George Bohlen and Henning Bohlen,

further admit that the execution of the chattel mortgage re

ferred to in paragraph (4) of the defendant's answer and in

paragraph (8) of the plaintiff's reply, was not accompanied by

the immediate delivery and by the actual change of possession

of the said goods, wares and merchandise described therein and

conveyed thereby, but the said defendants deny the truth of the

allegations set forth in subdivisions 1, 2, 3 and 4 of paragraph

(8) of plaintiff's reply.

11. The defendants, George Bohlen and Henning Bohlen,

deny the truth of the matter contained in paragraph (9) of

plaintiff's reply.

12. The defendants admit t he allegation set forth in para

graph (10) of the plaintiff's reply.

Jay & Gli eckfield,

Attorneys of Defendants.

Note: Rejoinder filed in Wilkinson, Gaddis & Go. v. Bohlen,

97 A. 279.

No. 80. Repia- Denying Contributory Negligence on

Plaintiff's Part.

New Jersey Supreme Court.

(Title.)

The plaintiff, in reply to the answer of the defendant filed

herein, says:
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1. Plaintiff denies that he exposed himself to any risk of an

accident and neglected to take proper precaution or exercise

care to guard and protect himself, and denies that he was in

any way guiltv of contributory negligence or in any way by his

acts contributed to the injury which he sustained, as is alleged

in the third defense in the answer.

Fort & Fort,

Attorneys for Plaintiff.

Note: Filed in Jennings v. Okin, 97 A. 249.

No. 81. Reply to Answer in Beplevin Alleging Defend

ant's Chattel Mortgage to Be Void.

Supreme Court of New Jersey.

(Title.)

Plaintiff, replying to defendant's answer, says that

1. On and from the 11th day of November, 1913. plaintiff was

a creditor of George Bohlen in the amount of $392.70, and being

such creditor plaintiff obtained a judgment on said indebted

ness, which judgment is the judgment referred to in paragraph

1 of the complaint.

2. On November 26, 1913, levy under said judgment was

made upon the goods, wares, and merchandise described in par

agraph 2 of the complaint, as stated in paragraph 2 of the

complaint, and that by virtue of said levy plaintiff acquired a

lien on and an interest in said property.

3. Paragraph 4 of the complaint is made paragraph 3 of this

reply.

4. The said defendant George Bohlen from the date of said

sale remained indebted to the plaintiff in the sum of $291.86,

being the balance remaining due on said judgment, and still

remains so indebted.

5. The goods, wares and merchandise described in paragraph

2 of said complaint and levied upon under said execution, as

aforesaid, at and before the 11th day of November, 1913, and
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from thence until said lew under said execution was made, were

in the possession of George Bohlen.

6. The said defendant Henning Bohlen did not by the said

paper purporting to be a chattel mortgage, set up in paragraph

4 of defendants' answer, or by any foreclosure or sale there

under, or by virtue thereof, acquire any property, title, claim,

demand, encumbrance, right or possession in or to any of the

goods, wares, and merchandise referred to in paragraph 2 of

the complaint in the above action.

7. Plaintiff was from the 11th day of November, 1913, a cred

itor of the said George Bohlen and has remained such from

thence to the present time.

8. Plaintiff says that said paper purporting to be a chattel

mortgage was void as against the plaintiff in that the execution

and delivery of said paper purporting to be a chattel mortgage,

referred to in paragraph 4 of the defendant's answer, was not

accompanied by an immediate delivery and followed by an actual

and continued change of possession of said goods, wares and

merchandise described therein and alleged to be conveyed thereby,

for the reasons:

(1) Said paper purporting to be a chattel mortgage did not

have annexed to it an affidavit or affirmation made and sub

scribed by Henning Bohlen, the holder thereof, or by his agent

or attorney, stating the consideration of said alleged mortgage.

(2) Said paper purporting to be a chattel mortgage did not

have annexed to it an affidavit or affirmation made and sub

scribed by the said Henning Bohlen, the holder thereof, his

agent or attorney, stating as nearly as possible the amount due

and to grow due thereon.

(3) Said chattel mortgage was not immediately after its ex

ecution recorded.

(4) There was no consideration for said alleged chattel

mortgage.

9. Plaintiff denies that there was any foreclosure or sale under

or by virtue of said alleged chattel mortgage.

10. Plaintiff admits, as stated in paragraph 5 of defendant's

answer, that said sale under said judgment, execution and levy

21
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by this plaintiff in the action against George Bohlen, wherein

this plaintiff recovered judgment against said George Bohlen in

the First District Court of the city of Newark, was had on De

cember 1, 1913, but plaintiff denies that said levy was made on

said date, and says that said levy was made on the 27th day of

November, 1913, and this plaintiff denies the balance of para

graph 5.

11. l'laiutiff admits, as stated in paragraph 6 of defendants'

answer, that defendant Henning Bohlen was served with said

notice, but plaintiff denies the balance of said paragraph.

12. Plaintiff denies paragraph 7 of defendants' answer.

13. Plaintiff denies paragraph 8 of defendants' answer.

14. Plaintiff denies paragraph 10 of defendants' answer.

Coult & Smith,

Attorneys of Plaintiff.

Note: Reply filed in Wilkinson, Gaddis & Co. v. Bohlen, 97

A. 279.

No. 82. Reply to Answer Setting Up Want of Consider

ation As Defense to Suit on Promissory Note.

(Title.)

Plaintiff said :

He denies that said notes were delivered to Morris B. Van

Valen without any consideration therefor, and he denies that

said notes were delivered to Morris B. Van Valen under any

agreement made between the defendant herein and the said

Morris B. Van Valen and William V. A. Keeler that said notes

should not become valid or used or negotiated unless and until

the amount represented bv each note either in cash or its equiv

alent should be paid to defendant ; he denies that the defendant

never received any consideration for anv of said notes from the

said Morris B. Van Valen or from the said William V. A. Keeler.

or from anyone else; he denies that he did not pay the consider

ation for said notes and he denies that he obtained possession of

said notes with full knowledge that said notes were not to be

come valid or used or delivered or negotiated until the consider
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ation therefor had been paid to defendant, and with full knowl

edge that no consideration had ever been paid to the maker of

said notes.

Wendell J. Wright,

Attorney for Plaintiff.

Note: Filed in McCormack v. Williams, 95 A. 97S.

No. 83. Bule Dismissing Complaint.

New Jersey Supreme Court.

(Title.)

The answer of defendant having been withdrawn, and appli

cation for this purpose having been made, and argument of the

counsel of the respective parties having been heard and consid

ered, and it appearing to the court that the complaint does not

state nor set forth a legal cause of action cognizable in this court,

and that the grounds of objection to the plaintiff's complaint

made by defendant are well founded :

It is therefore on this twelfth day of January, nineteen hun

dred and fifteen, on motion of Louis H. Miller and Edgar R.

Jones, attorneys of defendant, ordered that the complaint herein

be dismissed, and that the defendant recover of plaintiff his costs

of this suit to be taxed.

Chas. C. Black.

Approved, J. S. C.

Howard Carrow.

Note: Filed in Terrone v. Harrison. 94 A. 600.

No. 84. Role to Show Cause, Reserving Exceptions.

Hudson County Circuit Court.

(Title.)

On application, made within six days after the rendering of

the verdict herein :
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It is, on this thirty- first day of January, a. d. nineteen hun

dred and thirteen, on motion of George J. McEwan, attorney

of the defendants, Jasper S. Allard and the Highland Trust

Company of New Jersey, and Julius Belte, ordered that the

defendants show cause hefore this court, on Friday, the twenty-

first day of February, a. d. nineteen hundred and thirteen, why

the verdict in this case should not be set aside and a new trial

granted to the said defendants.

And it is further ordered, that the said defendants be per

mitted to reserve the exception taken at the trial as to the

question whether an architect can maintain a lien for drawing

plans, and if not, whether the entirety of the contract for his

services would not destroy his right of lien for a part thereof,

and that this rule will not preclude the taking of an appeal by

the said defendants.

Wm. H. Speer,

Judge.

Note: Filed in Turck v. Allard, OJ, A. 583.

No. 85. Set-Off Setting Up Usury to Suit On Promis

sory Note.

(Title.)

Defendant demands of the plaintiff the sum of five hundred

dollars, for that whereas, heretofore, to wit, between the first day

of October, 1910, and the fifth day of August, 1913, the above

named plaintiff had and received from one James H. Quigley,

various sums of money, aggregating four hundred and fourteen

dollars and thirty-eight ($414.38) cents, in and about the dis

count and purchase by the plaintiff from the said James H.

Quigley, at usurious and excessive rates of interest, and in pursu

ance of a usurious and corrupt agreement, certain various prom

issory notes made by the defendant for the accommodation of the

said James H. Quigley, and known to the plaintiff so to be made,

and that by force of the statute in such case made and provided,

the said James H. Quigley did on the said fifth day of August,

1913, have a certain cause of action or right to recover back, by
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suit, the said moneys so paid as aforesaid, or to set-off as against

any claim' or credit against said James H. Quigley, existing in

favor of the plaintiff, the said sum of money so paid for ex

cessive and usurious rates of interest, and that heretofore and

on the eighth day of September, 1913, the above named James

H. Quigley, being then and there the owner of such cause of

action and right to recover the said moneys aforesaid, did assign

such cause of action to the above named defendant by a certain

assignment in writing, dated on that day, and that defendant is

now the owner and holder of said claim, a schedule of which is

hereunto annexed, marked Exhibit A, and by this reference made

part of this demand of set-off.

Judgment will he claimed by the defendant against the plaint

iff, for the said sum of four hundred and fourteen dollars and

thirty-eight ($414.38) cents, with lawful interest thereon, be

sides the costs of suit.

George Edward Quigley,  

Attorney for Defendant.

Note: Set-off in Weitz v. Quigley, i)7 A. 25k. Judgment

for defendant affirmed by Court of Errors.

No. 8<>. Specification of Defenses.

District Court of the City of Elizabeth.

(Title.l

The above-named defendant specifies the following as its de

fenses to the above-entitled action :

(1) The coal received by defendant from the plaintiff was

not of the same quality as that theretofore supplied in accord

ance with the requirements of the contract set forth in the state

of demand.

(2) The coal ordered from plaintiff by defendant was not

delivered to the defendant in accordance with the terms of the

contract.

(3) The coal actually delivered by plaintiff to defendant was
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not delivered at the times and in the quantities specified in the

hill of particulars annexed to plaintiff's state of demand.

(4) Defendant admits the making and execution of the con

tract set forth in the plaintiff's state of demand.

Note: Filed in Clark Bros., etc., Co. v. Royal Mfg. Co., 95

A . 610.

No. 87. Specification of Defences Setting Up Usury

to Action in District Court.

(Title.)

Please To Take Notice, that in pursuance of the demand

for specification of defences, served with the summons and state

of demand in the above-entitled cause, the above-named defend

ant specifies the defences to the cause of action set forth in said

state of demand as follows:

First. That defendant made the said note mentioned in said

state of demand for the accommodation of the payee therein

named of which plaintiff had due notice.

Second. That the said note is without consideration.

Third. That the said note has been paid.

Fourth. That the said note was received bv plaintiff from the

payee therein named and discounted at a usurious rate of in

terest for such payee, in pursuance of a corrupt and usurious

agreement or contract between such payee and such plaintiff.

Fifth. That the above-named plaintiff charged, demanded and

received from the payee named in said note, a greater sum than

that fixed by law as the legal rate of interest for the discount

of such note.

Sixth. That plaintiff is not the holder of said note for value.

Yours, etc.,

(Signed) George Edward Quigley,

Attorney for Defendant,

144 Berganline Avenue,

Town of Union, N. J.

Note: Filed in Weitz v. Quigley, 97 A. 254.



Forms. 327

No. 88. State of Demand; Action for Price of Coal

Delivered Under Written Agrefment.

District Court of the City of Elizabeth.

(Title.)

The plaintiff above named demands of the defendant above

named the sum of four hundred and fifty dollars, for that, on

the eighth day of September, nineteen hundred and eleven, the

defendant and plaintiff entered into a certain contract, in writ

ing, in the words and figures following:

"Clark Brothers Coal Mining Co.,

Commonwealth Trust Building,

Philadelphia, Pa.

September 8, 1911.

"Clark Brothers Coal Mining Co. hereby agrees to sell, and

the Royal Manufacturing Company, Rahway, N. J., agrees to

buy, up to 1,000 tons of Falcon bituminous coal, for one year,

beginning September 8th, 1911, and ending September 8, 1912.

Upon the following terms and subject to the conditions printed

on the back and made a part hereof. Place of delivery F. 0. B.

cars, Rahway, N. J. Price, $1.10 per gross ton, F. O. B. cars

at mines.

Terms, Net Cash, 30 days from date of invoice.

Upon failure of the buyer to meet the above requirement, this

contract shall be subject to cancellation by the seller.

Remarks : This coal is to be the same quality as heretofore

supplied.

CLARK BROTHERS COAL MINING CO.

By S. L. Clark,

Treasurer.

Royal Manufacturing Co.,

S. Eiseman,

Vice Prest."

(On back of Contract.)

"Conditions of the Sale and Delivery of Coal Under the Fore

going Contract.
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"(1) This contract is entered into with the distinct under

standing that the buyer agrees absolutely to take all of his re

quirements of bituminous coal up to the said amount from the

seller during the period of this contract.

"('2) If at any time during the terms of this contract the

operations or business of the seller at the mines, or on the rail

roads, wharves or vessels by which it transports coal to any place

where delivery is agreed to be made, are interrupted by floods,

breaks, accidents, or strikes among miners, wharf-men, boat

men, coal-handlers, or others, or from their refusal to work from

any cause whatsoever, the obligations of the seller to deliver coal

under this contract may, at its option, be canceled, to the extent

of the duration of such interruptir n, and no liability shall be

incurred by the seller for damages resulting therefrom.

"(3) If at any time during the term of this contract there

should be a shortage of cars, lack of inefficiency of transporta

tion facilities, shipments hereunder shall lx' prorated from time

to time in fair proportion to all orders or contracts which the

seller then has outstanding.

"(4) All possible dispatch will be given in loading, but no

claims will be allowed for demurrage.

"(o) This contract is not transferable without the written

consent of the seller.

"(6) All settlements to he based on R. R. weights.

"(7) All coal must be shipped the purchaser in as nearly

equal monthly quantities as possible; any portion not shipped

on the date of the expiration of the contract to lx' canceled ;

and when delivered on board of vessels, boats or barges at the

point of shipment, it is to be in all respects at risk of pur

chasers. Bill of lading, or other testimony of shipment, to be

proof of delivery, both as to time and quantity.

"(8) The within price for coal delivered is based upon the

present rate paid for mining, and it is understood and agreed

between the parties hereto that any increase or decrease in the

cost of mining will, after due notice to purchasers, be added or

deducted from the price herein named."'

That hereafter, pursuant to the foregoing contract, and on re

ceipt of orders thereunto from the- defendant, the plaintiff did
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sell and deliver to the defendant certain quantities of coal on

the days and in the amounts set forth in the bill of particulars

hereunto annexed. The defendant has never paid for the said

coal, though often requested so to do, to the damage of the

plaintiff, four hundred and fifty dollars.

The plaintiff further demands of the defendant the sum of

four hundred and fifty dollars for divers quantities of coal sold

and delivered by the plaintiff to the defendant at its request in

accordance with the bill of particulars hereunto annexed. The

defendant has not paid the said sum, or any part thereof, though

often requested so to do, to the damage of the plaintiff four hun

dred and fifty dollars.

McCarter & English,

A ttorneys of Hie Plaintiff.

Note: State of demand filed in Clark Bros.. etc., Co. v.

Royal Mfy. Co., 9o A. 610; judgment for plaintiff affirmed by

Court of Errors.

No. 89. State of Demand. Action for Use and Occupa

tion by Owner Under Tax Title and in Alternative

Against Agent for Rents Collected.

(Title.)

The plaintiff demands of the defendants five hundred dollars

($.r>00) in an action upon contract and for a cause of action

says :

1. That on the first day of October, nineteen hundred and

thirteen, the collector of taxes of the town of Bloomfield sold at

public vendue to the plaintiff certain lands and premises in the

said town of RloOmfield. Essex county, this state, and known and

designated as lots twenty-nine (29) and thirty-two block

twenty-six B (26B) ; that said lands and premises were sold to

the plaintiff in fee simple.

2. That on the tenth day of October, nineteen hundred and

thirteen, the said collector of taxes did by his two certain certifi

cates, each bearing the date last aforesaid, grant and convey the

above-mentioned lands and premises to the plaintiff in fee simple



330 New Jersey Practice Act.

subject to be redeemed by the persons entitled by law to do so;

that said lands and premises have not been redeemed.

3. That the plaintiff recorded each of the said two certificates

of sale so as aforesaid given by the said collector of taxes con

veying said lands and premises to the plaintiff, as mortgages, in

the Essex county register's office on the thirteenth day of Octo

ber, a. D. nineteen hundred and thirteen.

4. That on and prior to the first day of October, a. d. nine

teen hundred and thirteen, and from thence hitherto, the de

fendant, Alice M. Tucker, waa in the possession and occupation

of the above-mentioned lands and premises as a tenant thereof

and under a letting wherein she agreed to pay for the use and

occupation of the said lands and premises the monthly rental

of forty-five dollars ($45.00) on the first day of each and every

month during the said term.

5. That prior to the first day of October, aforesaid, the owner

of said premises appointed Nathan Russell, Inc., a corporation

of this state, its agent to collect the said monthly rent from the

said defendant, Alice 51. Tucker, the tenant in possession of the

said lands and premises; that since the first day of October

aforesaid, and monthly thereafter, until the commencement of

this suit, the said defendant Nathan Russell, Inc.. did collect

from the defendant, Alice M. Tucker, the said monthly rental

and now holds the same in its possession and refuses to pay the

same or any part thereof to the plaintiff.

6. That the said plaintiff under the statute in such case made

and provided and from and after the date of the said certificates

of sale of the said tax collector became and was entitled to the

immediate possession and to all the rents and profits of the prop

erty sold and described in the said certificates for the term of

the sale or until redemption, of all of which the said defendant

Alice M. Tucker and the said defendant Nathan Russell, Inc.,

had notice.

7. Plaintiff says that the said defendant Alice M. Tucker was

liable to her for the rent of the said lands and premises above

mentioned from the date of the said certificates of sale to the

commencement of this suit, and has refused, failed and neglected

to pay the same to the plaintiff.
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8. Plaintiff further says that the said Nathan Russell, Inc.,

collected the rents from the said Alice M. Tucker, tenant as

aforesaid, for the months of October, November and December,

A. D. nineteen hundred and thirteen, and January, February

and March, nineteen hundred and fourteen, and had and received

the moneys so collected for the use and benefit of the said plaint

iff, which although often requested so to do, the said defendant

Nathan Russell, Inc., has refused, failed and neglected to pay

the same to the plaintiff.

9. Judgment will be demanded against the defendant Alice

M. Tucker for the sum of three hundred and fifteen dollars

($315.00), or in the alternative against the defendant Nathan

Russel, Inc., for the said sum of three hundred and fifteen dol

lars ($315.00), all to the damage of the said plaintiff five hun

dred dollars ($500.00), and therefore she brings her suit. etc.

Harry J. Brockhurst,

Attorney for Plaintiff.

Note: State of demand filed in Baldauf v. Nathan Russell,

96 A. 96. Judgment for plaintiff affirmed by Court of Errors.

No. 90. State of Demand in Replevin for License

Certificate.

(Title.)

1. On July 21, 1913, defendant owed plaintiff $500, evidenced

by his note payable to the order of plaintiff on demand, dated on

said day.

2. On that day at Jersey City, defendant made and delivered

to plaintiff a power of attorney to transfer the license issued to

him by the board of excise commissioners of Jersey City, to sell

spirituous, vinous, malt and brewed liquors at 234 Wayne street,

in said city, and a petition to the board of excise commissioners

for the transfer of said license; that said power of attorney and

petition were given by the defendant to plaintiff as security for

payment of said note.
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3. On said day plaintiff allowed defendant to retain posses

sion of the said license certificate and agreed that defendant

should retain possession thereof so long as he paid plaintiff $10

per week each week on account of his said note.

4. On November 24, 1913, defendant defaulted in the pay

ment of $10 due on said date and has not since said date ma.de

.any payments on account of his said note ; on said date plaint

iff demanded payment of said note and defendant has not paid

same : thereupon plaintiff became absolute owner of said license

certificate and was entitled to possession thereof.

5. On January ti, 1914, and before serving the writ in this

action plaintiff demanded of defendant the delivery to it of said

liquor license certificate.

6. Defendant then and there wrongfully refused to deliver

said license certificate to plaintiff and then and there, in the

premises, 234 Wayne street, Jersey City, wrongfully detained

and still wrongfully detains the same: defendant has wrong

fully detained said certificate from plaintiff since November

24, 1912.

Plaintiff demands possession of said license certificate and

$150 damages for its detention.

D. Eugene Blankenhorn,

Plaintiff's Attorney.

Note: State of demand filed in Coltrnibia Brewing Co. v.

Tumulty, 96 A. SS5. Judgment for plaintiff affirmed by Court

•of Errors.

ANSWERS.

No. 91. Answer. General Form.

New Jersey Supreme Court.

Union County.

(Title.)

The defendant, residing at Roselle, in the county of Union

and State of New Jersey, answering the said plaintiff, says:

1. He admits the first paragraph.

2. He admits the second paragraph.
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3. He admits the third paragraph, except that he says that he

was not the sole promoter of the companies therein referred to.

4. He neither admits nor denies the allegations contained in

the fourth paragraph, but as to the same puts the plaintiff upon

his proof.

5. He denies the truth of the matters contained in paragraph

five.

6. He denies the truth of the matters contained in paragraph

six, except that it is true that the plaintiff did purchase fifteen

thousand (15,000) shares of stock of the Gem Dredging Com

pany, and paid therefor to said company the sum of twenty-two

hundred and fifty dollars ($2,250.00).

7. He denies the truth of the matters contained in paragraph

seven.

8. He denies the truth of the matters contained in paragraph

eight, except that the circular and letter therein described were

issued and circulated as charged.

9. He denies the truth of the matters contained in paragraph

nine, except that it is true that the said plaintiff did sell his

shares in the said Gem Dredging Company in exchange for

shares in the Gem Exploration Company.

10. He denies the truth of the matters contained in paragraph

ten, except that it is true that the Gem Dredging Company is

insolvent.

Note: From Lams v. Fish, 90 A. 1105. Judgment of nonsuit

affirmed by Court of Errors.

No. 92. Answer and Counter-Claim to Action for Board

ing Horses—Neglect of Bailee Wherery Horses Were In

jured.

New Jersey Supreme Court.

Monmouth County.

(Title.)

This defendant, residing in the village of Shrewsbury, in said

county, says :
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1. She 'admits that at the time designated in the complaint,

said plaintiff did, at her request, take for board and hire the

horses of this defendant, and that she agreed to pay said plaint

iff a reasonable consideration for the proper food, shelter and

care of said horses.

This defendant denies that said plaintiff provided said horses

with proper food, shelter and care, and says that the said plaint

iff, by his servants and agents, took so little and such bad care

and afforded so little and such bad shelter to this defendant's

mare, "Marshmallow," that by reason of plaintiff's lack of shelter

and care, said mare died on or about the 28th day of June, 1914,

while in charge of said plaintiff, and became a complete loss to

this defendant, to this defendant's damage twenty-five hundred

dollars ($2,500) ; and this defendant, by way of counter-claim,

asks that said damages for said mare shall be awarded and paid

to her. ,

2. This defendant admits paragraph 2 of the complaint.

Vredenburgh, Wall & Carey,

Attorneys for Defendant.

Note: 7'"r7(;f7 in Fanshaive v. Rawlins, 9^ A. 582; 98 A. k3&.

No. 93. Answer and Counter-Claim to Action by Land

lord Against Tenant for Removal of Fixtures and Dam

age to Premises. Counter-Claim for Repairs Made to

Premises Under Verral Agreement after Execution of

Lease.

• Hudson County Circuit Court.

(Title.)

The defendant answered as follows :

Defendant residing at No. 722 Hudson street, Hoboken, Hud

son county, New Jersey, says, that :

defense to first count.

1. He admits the first paragraph.

2. He admits the second paragraph.
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3. He admits the third paragraph.

4. He denies the fourth paragraph.

5. He denies the fifth paragraph. As to the statements in the

fifth paragraph defendant says that the fixtures removed by him

from said premises were the property of the defendant, and that

he was lawfully entitled thereto.

6. He denies the sixth paragraph. As to the statements in

the sixth paragraph defendant admits that on the first day of

May the plaintiffs demanded of the defendant the return of cer

tain fixtures mentioned and described in a certain demand in

writing served upon the defendant, and that the defendant has

refused to return the same. That the fixtures mentioned in the

notice or demand in writing served upon the defendant by the

plaintiffs were not in and upon said demised premises at the

time of the making of said lease, but were subsequently placed

therein by the defendant, and were the property of the defendant.

DEFENSE TO 8ECOND COUNT.

1. He admits the first paragraph.

2. He admits the second paragraph.

3. He admits the third paragraph.

4. He denies the fourth paragraph. As to the statements in

the fourth paragraph defendant admits that he removed cherry

partition with stained glass top; cherry door leading to raths

keller; the bar, the back bar, back fixtures, wine closet, working

bar, lunch counter, partition dividing store; partition and door

from ladies' toilet ; door in back of bar; all back bar plumbing;

brass rails to rathskeller and to toilet; dish washing tubs, and

says that the said fixtures, goods and chattels so removed by him

were not the property of the plaintiffs and were not in the said

demised property at the time of the making of the said lease,

but were purchased by the defendant and paid for by him, and

placed in and upon said premises after he entered into posses

sion of said premises under said lease, and were the property of

the defendant at the time he removed the same. He denies that

he disconnected the steam pipes and disconnected and removed

the plumbing in the toilets.
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DEFENSE TO THIRD COUXT.

1. He admits the first paragraph.

i. He admits the second paragraph.

3. He admits the third paragraph.

4. He denies the fourth paragraph. As to the statements in

the fourth paragraph defendant says that the fixtures removed

from said demised premises by him were the property of de

fendant.

DEFENSE OF FOURTH COUNT.

1. He admits the first paragraph.

2. He admits the second paragraph.

3. He denies the third paragraph except so far as admitted

in the following statement; that the defendant did place in

said building the fixtures mentioned and described therein, but

he denies that said fixtures were placed in said buildings and

annexed to the same so that the same became part of the realty.

4. He denies the fourth paragraph except so far as admitted

in the following statement; the defendant removed from said

premises all of the fixtures mentioned in paragraph three ex

cepting the steam pipes and radiators. He says that said fixtures

removed by him were not torn up but were carefully removed

from said premises without damage to the realty. That all the

goods and chattels removed by defendant from said demised

premises were the property of the defendant.

By way of counter-claim against the plaintiffs, the defendant

says :

FIRST COUNT.

1. That on February 7, 1907, by lease in writing, a copy of

which is annexed to complaint, plaintiffs let and rented to the

defendant all that certain first floor on the premises known and

designated as number seventy-seven (77) Hudson street, in the

city of Hoboken, county of Hudson, and State of New Jersey,

being the northeast coiner of Hudson Place and Hudson street,

in said city, county and state aforesaid, and the front part of

basement for the term of five (5) years, to commence on the

first day of May, a. d. 1907.
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2. Defendant hired said premises for the purpose of conduct

ing therein a cafe or saloon and restaurant.

3. After the making and execution of said lease, in writing,

the plaintiffs by verbal agreements made and entered into with

the defendant agreed that in consideration of the defendant pay

ing one-half the cost thereof, that they the said plaintiffs would

make the following additions, alterations and improvements to

the said demised premises, to wit:

(a) Excavate the basement of sfiid demised premises and all

necessary mason and cement work to make this basement water

tight and ready to be fitted up and used as a rathskeller.

(b) Installation of steam-heating plant.

(c•) Iron work, consisting of stairs, beams, ventilator and

doors.

(d) Fainting ceilings in bar and sitting-room and gilding

same with gold leaf, gilding pipes and painting radiators and

pipes.

(p) Lay Terazzo floor.

(/) Extension to store front in front of hall door on Hudson

street ; new doors, extend metallic glass dome, extend store cor

nice with cresting and gutter, painting marble platform and

risers, embossed cut glass, four bronze kick plates for doors.

4. That defendant, in consideration of the plaintiffs making

said additions, alterations and improvements mentioned in the

foregoing paragraph, agreed with plaintiffs to pay one-half of

the cost thereof.

5. That the entire cost of said additions, alterations and im

provements was the sum of $3,640.74.

6. That by the terms of said agreement the plaintiffs should

have paid the sum of $1,820.37, being one-half of the cost of

said additions, alterations and improvements.

7. That plaintiffs paid on account of the said sum $1,820.37

the sum of $231.12, and the remainder of said sum of $1,820.37,

to wit, the sum of $1,589.25 was paid out and expended by the

defendant for the use of the plaintiffs at their request.

8. That there is due from plaintiffs to defendant the sum of

$1,820.37.

9. Plaintiffs have not paid the some.

22
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SECOND COUNT.

1. Defendant paid for the use of plaintiffs at the plaintiffs'

request, the sum of $153.00 for work and labor done and per-

foimed and materials furnished by C. Riegers Sons on building

of the plaintiffs, known as No. 77 Hudson street, Hoboken, New

Jersey.

2. There is due from plaintiffs to defendant said sum of

$153.00.

3. Plaintiffs have not paid the same.

THIRD COUNT.

1. That on February 7th, 1907, by lease in writing, a copy of

which is annexed to complaint, plaintiffs let and rented to the

defendant all that certain first floor on the premises known and

designated as number seventy-seven (77) Hudson street, in the

city of Hoboken, county of Hudson and State of New Jersey,

being the northeast corner of Hudson Place and Hudson street,

in the said city, county and state r. foresaid, and the front part

of basement for the term of five (5) years, to commence on the

first day of May, a. d. 1907.

2. Defendant hired said premises for the purpose of conduct

ing therein a cafe or saloon and restaurant.

3. After the making and execution of said lease, in writing,

the plaintiffs by verbal agreement made and entered into with

defendant, agreed that in consideration of the defendant paying

one-half t he cost thereof, that they the said plaintiffs would exca

vate the basement of the said demised premises, and furnish and

provide the necessary labor and materials for the mason and

cement work to make said cellar water tight, so that the same

could be used by the defendant for the purpose of conducting a

rathskeller in conjunction with his saloon and restaurant busi

ness.

4. By the terms of said agreement plaintiffs agreed that said

excavating and mason work would be completed and said base

ment ready to be used as a rathskeller by the defendant on or

before the first day of June, 1907.
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5. That defendant, in consideration of the plaintiffs provid

ing said materials and performing said work, agreed with plaint

iffs to pay one-half the cost thereof.

iS. That plaintiffs did not on or before the first day of June,

1907, or at any time, provide the materials or perform the work

to make said basement water tight, so that the same could he

used by the defendant for the purpose of conducting therein a

rathskeller in conjunction with hi* saloon and restaurant busi

ness.

7. That said water work was so carelessly and negligently per

formed by the said plaintiffs and their agents that the basement

of said premises was not made water tight, so that defendant

might use the same as a rathskeller, but that the said basement

leaked and permitted large quantities of water to come into the

same during storms and whenever the tide would change.

8. That defendant laid out and expended divers large sums

of money, to wit, the sum of $2,000.00, for such excavating and

cement work under said agreement.

9. That defendant laid out and expended divers other large

sums of money, to wit, the sum of $1,000.00, in fitting up said

basement as a rathskeller, and that by reason of the failure of the

plaintiffs to make said basement water tight, defendant was un

able to use said basement for the purpose of conducting therein

said rathskeller.

DEFENDANT COUNTER-CLAIMS.

1. $2,500.00 damages on the first count of this counter-claim.

2. $200.00 damages on the second count of this counter-claim.

3. $5,000.00 damages on the third count of this counter-claim.

Note: From Soulier v. Daab, 90 A. 266. Judgment for de

fendant on set-off affirmed by Court of Errors.
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No. 94. Answer and Counter-Claim in Mechanic Lien

Action.

Essex County Circuit Court.

(Title.)

The defendant, residing in East Orange, New Jersey, says:

1. lie admits the first paragraph.

2. He admits the second pragraph, hut says that under article

1 of said agreement that said agreement should have heen sup

plemented by the application and permit of the building depart

ment of the city of Newark, a copy of which is annexed hereto

and made part hereof.

3. He denies the third paragraph.

4. He denies the fourth paragraph.

5. He denies the fifth paragraph.

6. He admits that he has not paid said plaintiff, but denies

that he owes said plaintiff anything, hut, on the contrary, says

that by reason of the plaintiff's non-performance of their con

tract, lack of proper workmanship and attendance to the per

formance of said contract, and of unlawful neglect thereof, that

the building is still untenantable find will require several thou

sand dollars to be made tenantable in accordance with the agree

ment entered into between the parties, and that the defendant

is losing rent for said building at the rate of one thousand dol

lars a month, and he has been unable to sell said premises by

reason of such neglect, &c.

7. He denies the seventh paragraph.

8. He denies the eighth paragraph.

9. By way of counter-claim against the plaintiff, and against

John H. & Wilson C. Ely, third parties, architects, the defend

ant says that—

1. He repeats the statement in paragraph six above.

2. That the said John H. & Wilson C. Ely, the third parties,

architects aforesaid, did not properly supervise said work, and

neglected to carry out their contract and were notified not to

issue any certificates to the said contractor.
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FIRST DEFENSE.

That said plaintiffs did not comply with the terms of said

contract, in that they did not "replace and repair everything

that was destroyed by fire, water or otherwise."'

SECOND DEFENSE.

That said plaintiffs did not comply with the terms of the

"permit from the different city departments necessary to carry

out said contract.''"

THIRD DEFENSE.

That said plaintiffs did not "in all cases comply with all city

ordinances and regulations necessary to restore the building to

its. original conditions."

FOURTH DEFENSE.

That said building cannot now be used as lofts, as originally

intended under said plans and specifications.

FIFTH DEFENSE.

That said plaintiffs did not "remove all partitions and debris

from the premises, except the partitions around stairs, elevators,

toilets and hallways.'' and that the entire first story cannot now

be used as a store.

SIXTH DEFENSE.

That said building cannot now be used or rented for lofts or

store, as it was formerly used and rented, prior to said fire.

SEVENTH DEFENSE.

That under articles 3, 8, 9 and 12 of said contract, the archi

tects' certificates are not final or conclusive evidence that the

work has been done satisfactorily.

EIGHTH DEFENSE.

That the said plaintiffs did not comply with articles 4, 8 and

0 of said contract.
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NINTH DEFENSE.

That said plaintiffs have never presented architects' certificates

to the defendant, and have never delivered possession of said

premises to the owner thereof, and still refuse possession.

TENTH DEFENSE.

That said plaintiffs were and are in default on said contract.

ELEVENTH DEFENSE.

That if said building had been restored to its former condition

as it was before said fire, as agreed by said plaintiffs, it would

have been rentable and salable ; but in its present condition it

cannot be rented nor sold, and that said premises rents for $1,000

monthly and defendant could have sold said premises at a large

profit.

TWELFTH DEFENSE.

That said plaintiffs did not carry out said contract in a work

manlike manner.

THIRTEENTH DEFENSE.

That said defendant has as yet been unable to ascertain the

amount of money necessary to carry out said contract, as he has

been denied entrance to said premises by said plaintiffs, but be

lieves it will cost at least $5,000 to properly carry out same.

FOURTEENTH DEFENSE.

That the architects John H. & Wilson C. Ely, third parties,

maliciously intending to injure and defraud said defendant and

by collusion with said plaintiffs, issued their said certificates, as

alleged, against the written notice and protest of said defendant.

Therefore the defendant counter-claims fifteen thousand ($15,-

000) dollars damages.

Mathew J. Ready,

Attorney for Defendant.

Note : Filed in E. M. Waldron & Co. v. Gilmore, 95 A. 129.
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No. 95. Answer and Counter-Claim to Action. Replevin

Where Goods Were in Custody of Railroad for Shipment.

Hudson County Circuit Court.

(Title.)

The defendant, Central Leather Company, a corporation of

the State of New Jersey, having its principal office at No. 15

Exchange Place, Jersey City, says in answer to the complaint of

James L. O'Neill:

1. Paragraph one of the complaint is denied.

2. Paragraph two of the complaint is denied.

3. Paragraph three of the complaint is denied.

4. Paragraph four of the complaint is admitted.

By way of counter-claim :

1. This defendant at the time of the alleged taking was and

still is the owner of so much of the goods and chattels mentioned

in the complaint as were taken by the sheriff of Hudson county,

under the writ of replevin herein, and was entitled at that time

to the immediate possession thereof, subject only to the rights

of its bailee, the Pennsylvania Railroad Company, to whom it

had delivered the same for shipment to various points. This

defendant demands possession of the said goods and chattels

and ten thousand dollars ($10,000) damages.

Edwards & Smith,

Attorneys of Defendant,

Central Leather Company.

Note: Answer and counter-claim in O'Neill v. Central Leather

Co., 9Jf A. 789; 96 A. 1102; 87 L. 552.
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No. 96. Answer By Carrier of Goods Denying Liability

Under Provision of Bill of Lading.

Supreme Court of New Jersey,

Hudson County.

(Title.)

Defendant, a body corporate, organized under the laws of the

State of Pennsylvania, having a place of business and office at

No. 2ti Exchange Place, Jersey City, Hudson county, New

Jersey, says that :

first defense.

1. It denies the truth of the matters contained in the com

plaint and each and every count thereof.

second defense.

1. Defendant without admitting that the goods and property

were delivered to it and accepted by it to be transported in the

manner averred in the complaint, avers that if such property

did come to the hands of the defendant for the purpose of the

transportation thereof, it did so as to each and every count of

said complaint, under the terms and conditions of a certain

bill of lading, issued to said plaintiff by the initial carrier of

said property, pursuant to the provisions of the act of Congress

of .hine 20th, 1906 (34 Stat, at Large, p. 581, chap. 3591;

U. S. Comp. Stat., Supp. 1911, p. 1288), and the supplements

thereto and amendments thereof, commonly designated as the

Inter-State Commerce act, constituting an express agreement

between the^ plaintiff and the defendant, whereby the defendant

was to be relieved from any and all liability for damage to the

said goods and property resulting from delay in the transporta

tion and delivery thereof, if such delay was caused by a strike

or strikes among defendant's employees; and defendant asserts

that a strike did take place among its employees, and continued

from the ninth day of July, nineteen hundred and twelve, to

the thirty-first day of July, nineteen hundred and twelve, which

strike was the cause of the alleged delay if any delay at all oc

curred as alleged in said complaint.
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THIRD DEFENSE.

1. Defendant, without admitting that the goods and properly

were delivered to it and accepted by it to he transported in the

manner averred in the complaint, avers that if such property

did come to the hands of the defendant for the purpose of the

transportation thereof, it did so as to each and every count of

said complaint under the terms and conditions of a certain bill

of lading issued to said plaintiff by the initial carrier of said

property, pursuant to the provisions of the act of Congress of

June 20th, 1906 (34 Stat, at Large, p. 584, chap. 3591 : IT. S.

Comp. Stat., Supp. 1911, p. 1288), and the supplements thereto

and amendments thereof, commonly designated as the Inter-

State Commerce act, constituting an express agreement between

the plaintiff and the defendant, whereby the defendant was to

be relieved from any and all liability for damage to the said

goods and property resulting from or occasioned by an accumu

lation of freight at any point, or to any other causes over which

the defendant had no control; and defendant asserts that an

accumulation of freight did occur at Jersey City, New Jersey,

the point to which the shipments mentioned in the complaint

were consigned, and at which they were to be delivered, and

continued from the ninth day of July, nineteen hundred and

twelve, to the thirty-first day of July, nineteen hundred and

twelve, over which accumulation the defendant had no control,

and which accumulation was the cause of the alleged delay if

any delay at all occurred as alleged in said complaint.

FOURTH DEFENSE.

1. Defendant, without admitting that the goods and property

were delivered to it and accepted by it to be transported in the

manner averred in the complaint, avers that if such property

did come to the hands of the defendant for the purpose of the

transportation thereof, it did so as to each and every count of

said complaint under the terms and conditions of a certain hill

of lading issued to said plaintiff by the initial carrier of said

property, pursuant to the provisions of the Act of Congress of

June 20th, 1906 (34 Stat, at Large, p. 584, chap. 3591; I'. S.
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Comp. Stat., Supp. 1911, p. 1288), and the supplements thereto

and amendments thereof, commonly designated as the Inter-State

Commerce act, constituting an express agreement between the

plaintiff and the defendant whereby the defendant was to be

relieved from any and all liabilitv for damage to the said goods

and property resulting from or occasioned by any cause over

which the defendant had no control: and defendant asserts that

a strike took place among its emplovees and continued from the

ninth day of July, nineteen hundred and twelve, to the thirty-

first day of July, nineteen hundred and twelve, over which strike

the defendant had no control, and which strike was the cause of

the alleged delay, if any delay at all occurred as alleged in said

complaint.

FIFTH DEFENSE.

2. No claim for the loss or damage to the goods or property

mentioned in the complaint was made in writing to the agent

of the defendant at the point of delivery or consignment of said

goods and property by said plaintiff within ten days after the

delivery of said property, or after due time for the delivery

thereof, by the defendant to the plaintiff, although at the time

when said goods and property were delivered to and accepted by

the defendant for transportation in the manner averred in the

complaint, if ever delivered to or accepted by said defendant for

the purpose aforesaid, it was expressly agreed between the plaint

iff and defendant that in case of loss or damage to said property,

claim therefor should be so made within the time and at the

place and in the manner mentioned.

SIXTH DEFENSE.

1. No claim for the loss or damage to the goods or property

mentioned in the complaint was made in writing to the defend

ant at the point of deliverv or at the point of origin of said goods

and property by said plaintiff within four months after the de

livery of said property, or after a reasonable time of delivery

thereof had elapsed by the defendant to the plaintiff, although

at the time when said goods or property were delivered to and

accepted by the defendant for transportation in the manner
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averred in the complaint, if ever delivered to or accepted by said

defendant for the purpose aforesaid, it was expressly agreed be

tween the plaintiff and defendant that in case of loss or damage

to said property, claim therefor should be made within the time

and at the place and in the manner mentioned, or that, if not

so made, the defendant should not be liable for such loss or

damage.

SEVENTH DEFENSE.

1. No claim for the loss or damage to the goody or property

mentioned in the complaint was made in writing to the agent

of the defendant at the point of delivery or consignment of said

goods and property by said plaintiff, within thirty days after the

delivery of said property, or after due time for the delivery

thereof by the defendant to the plaintiff, although at the time

when said goods and property were delivered to and accepted by

the defendant for transportation in the manner averred in the

complaint, if ever delivered to or accepted by said defendant for

the purpose aforesaid, it was expressly agreed between the plaint

iff and defendant that, in case of loss or damage to said prop

erty, claim therefor should be so made within the time, at the

place and in the manner mentioned.

Vredenburgh, Wall & Carey,

Attorneys for Defendant.

Note: Answer filed in Oliver Bros. v. P. R. R., 96 A. 588.

Court of Errors reversed judgment for plaintiff and ordered new

trial.

No. 97. Answer by Corporation to Suit by Assignee of

Alleged Stockholder for Failure to Deliver Stock.

Hudson County Circuit Court.

(Title.)

Defendant, a corporation organized under the laws of New

Jersey, whose principal office is at Jersey City, in the county of

Hudson and State of New Jersey, says that :

(1) Defendant admits the first, second and third paragraphs

of the complaint filed in the above-stated action.
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(2) Defendant denies the fourth paragraph of said complaint

wherein it is alleged that at the close of business on the said

20th day of April, 1912, one M. L. Parsons was the holder of

record of 135 shares of the capital stock of said company, and

bv virtue thereof became entitled to subscribe for 3,375 shares

of the increase of capital stock of said company upon the terms

and conditions of said offer in paragraph three of said complaint

set forth. The defendant alleges that said M. L. Parsons was

not the owner and holder of record of said last-named shares of

stock at the close of business on said 20th day of April, 1912,

and defendant alleges that for a long time prior to the said 20th

day of April, 1912, to wit, several years prior thereto, the said

M. L. Parsons had sold, assigned and conveyed all her right,

title and interest in and to said shares of stock and, since said

sale and assignment and conveyance thereof, had not held any

interest whatever therein at any time thereafter and that the

said M. L. Parsons was not at any time entitled to subscribe for

any shares of the increase of capital stock of said company upon

the terms and conditions of said offer.

(3) As to the statement made in the fifth paragraph of said

complaint, that on May 1, 1912, said M. L. Parsons for good

and valuable consideration, by instrument in writing, transferred

and assigned the right to subscribe for the shares of the increased

capital stock of said company attaching to said 135 shares to

Herbert Levy, Guy W. Levy and C. Sedgwick Levy, partners,

trading as Levy Brothers, defendant has not any knowledge and

information thereof sufficient to form a belief, and defendant

denies that the said M. L. Parsons was the owner or holder of

record or had any interest whatever in said 135 shares or any

or either of them at any time after said offer to subscribe was

made and defendant alleges that said Parsons had not had any

such interest since her said sale, assignment and conveyance

thereof as aforesaid ; and defendant further alleges that the said

Parsons had no right to transfer or assign the right to subscribe

for the said shares of increased capital stock of said company

or any or either of said shares, and defendant denies that the

said Levy Brothers by reason of said assignment or otherwise
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became entitled to subscribe for 3,375 shares of the increased

capital stock of said company or of any share or part thereof.

(4) As to the statements in the sixth and seventh paragraphs

of said complaint wherein it is alleged that said Levy Brothers

on May 3, 1912, accepted said offer and subscribed to said 3,375

shares of the increased capital stock of said company and de

livered said subscription agreement together with the sum of

$6,750.00 at the office of the registered agent of defendant and

that the same were received by said defendant, and that on June

10, 1912, said Levy Brothers paid to the company the sum of

$10,250.00, the balance due upon said subscription, which was

received by this defendant, this defendant alleges that neither

the said registered agent of this defendant nor this defendant

either received said subscription agreement or said sums of

money or either of them under or by virtue of any agreement

of this defendant or its said registered agent that the same should

bc received or taken for said 3,375 shares of said increased stock

or any share or part thereof. And defendant alleges that neither

this defendant, nor its said registered agent, ever in anywise

agreed that said Levy Brothers should subscribe for said in

creased capital stock, and never recognized any right on the part

of the said Levy Brothers to make said subscription and this

defendant alleges that any subscription agreement or any sum

or sums of money received by this defendant or its registered

agent from said Levy Brothers, as alleged in said paragraphs

six and seven of said complaint, was deposited only temporarily

with said registered agent and this defendant, pending the action

which should thereafter be taken by the defendant with refer

ence to said subscription ; and the defendant further alleges

that the defendant rejected said Levy Brothers' offer to subscribe

to said stock, refused and still refuses to deliver to said Levy

Brothers said shares of said increase; and the defendant at the

time of such refusal returned to said Levy Brothers any money

and papers temporarilv left with the defendant or its registered

agent for the purpose of such subscription.

(5) Defendant admits the eighth paragraph of said complaint.

(6) Defendant denies the ninth paragraph of said complaint.
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(7) As to the statement in the tenth paragraph of said com

plaint the defendant has not any knowledge or information suffi

cient to form a belief, but defendant alleges that said Levy

Brothers did not on the 6th day of December, 1912, or any

other time own or have any right, title or interest in or to said

135 shares of said stock formerly owned by said Parsons and

had no right to transfer or assign the same or any interest

therein to George W. C. Schmidt, the plaintiff, and the defend

ant denies that the said plaintiff had any right, title or interest

whatever in and to said 135 shares of said stock or had any

right whatever to subscribe for said 3,375 shares of said in

crease or any share or part thereof. Defendant denies that

either said Levy Brothers or plaintiff has been deprived of any

right or opportunity to which he is entitled, or sustained any

damages whatever for which defendant is liable.

(8) The defendant further alleges that said offer made by

this defendant to its stockholders to subscribe for said new stock

was by its terms made only to the owners and holders of record

of said stock at the close of business on April 20, 1912, and to

persons to whom such holders and owners of record had assigned

shares upon presentation of a duly executed written assignment

thereof. And the defendant avers that the said Levy Brothers

were neither holders or owners of record of said 135 shares of

said stock or any part thereof nor did they hold the same or

any part thereof by assignment from the holder of record and

owner of said stock who held the same until the time of said

assignment, and that the said Levy Brothers never gave or

offered to the defendant or its registered agent any reasonable

or satisfactory proof or evidence that the said 135 shares of

stock or any share or part thereof was held or owned by the said

Parsons on the 20th day of April, 1912, or at any other time

since said Parsons sold and assigned and transferred her stock

as aforesaid, and the said Levy Brothers failed and refused to

produce or submit to the defendant any certificate or certificates

for said 135 shares or anv share or part thereof assigned from

any owner or holder of record thereof although requested so to

do bv the plaintiff.
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(9) And defendant alleges that plaintiff's said complaint does

not allege or disclose any cause of action against the defendant

and defendant hereby and herein sets up and raises the objection

that said plaintiff does not allege or disclose any cause of action

against defendant.

Griggs & Harding,

Attorneys of Defendant.

Note: From Schmidt v. Marconi Wireless Tel. Co., 90 A. 1017.

No. 97a. Answer in Action for False Arrest Against

Justice of Peace.

(Title.)

The defendant, who resides at Clementon, in the county of

Camden, State of New Jersey, says that :

1. Defendant admits that in March, 1912, proceedings were

instituted against the plaintiff by agents of the New Jersey

Society for the Prevention of Cruelty to Animals, said proceed

ings being instituted before this defendant as a duly constituted

justice of the peace ; that the judgment rendered by the defend

ant in said proceedings was subsequently reversed upon certio

rari proceedings instituted by the plaintiff.

2. Defendant admits that upon the institution of said proceed

ings before him, on the sixth day of March, 1912, after the com

plaint had been sworn to, a warrant was issued by this defend

ant for the arrest of the plaintiff ; that said warrant was not

served or exhibited to the plaintiff until the hearing upon said

complaint, which took place on the eighth day of March, 1912 ;

that said plaintiff had been placed under arrest on the sixth day

of March by agents of said society for violation of the statute

relating to the prevention of cruelty to animals, but was not

brought before the defendant by said agents on the sixth day

of March, 1912, because of his own request that said hearing

should be postponed until the eighth day of March, 1912; that

on said eighth day of March, 1912, the plaintiff appeared and

was given a hearing and was adjudged guilty of the charge con
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tained in said complaint, and a line having been imposed by

said defendant, carrying with it certain costs, said plaintiff

immediately paid the same and was released from custody; that

said defendant acted in entire good faith and had full and com

plete jurisdiction of the subject-matter of said complaint.

3. Defendant denies that the plaintiff's liberty was unlawfully

interfered with by him; that the plaintiff's reputation was dam

aged by him, and that the plaintiff was subjected to degradation,

indignity and other losses by this defendant.

f. Defendant will object that the complaint discloses no cause

of action, as defendant would not he liable for holding the plaint

iff in custody until the fine and costs were paid in the action

described in said complaint while acting as a duly qualified jus

tice of the peace, in good faith, in a proceeding over which the

defendant was given complete jurisdiction by the statute of the

state.

Grey & Archer,

Attorneys for Defendant.

Note: Answer in Porter v. Nettling, 07 A. 264. Judgment

for defendant affirmed by Court of Errors.

No. 98. Answer in Action' of Negligence Denying Al

legation of Defendants' Negligence and Setting Up Con

tributory Negligence'on Plaintiff's Part.

Hudson County Circuit Court.

(Title.)

The defendants, Frederick Mertens, who resides at No. 231

Bayview avenue, in the city of Jersey City, Hudson county,

and State of New Jersey, and flattie Mertens, who resides at

No. 168 Wegman Place, in the city of Jersey City aforesaid,

answering the complaint of the plaintiff, say:

1. They admit that on the 27th day of October, a. d. 1914, at

the city of Jersey City, they kept certain premises known as

the Apolla Theatre, at the corner of Jackson and Wilkinson

avenues, Jersey City, used as a place of amusement and say
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that they have no knowledge whether the plaintiff was invited

by the payment of the sum of money which she paid, and then

entered into said place of amusement ; they say, however, that

they kept a place of amusement there in which the public gen

erally was invited upon the payment of an entrance fee. They

say they do not know whether plaintiff was in said place of

amusement on the 27th day of October, a.. ri. 1914, or not, but

deny that while endeavoring to leave said theatre and while

using due care for her safety, and by reason of the negligence

of the defendants, she was hurt by falling down and injuring

herself.

2. Defendants admit that they maintained a moving-picture

theatre, but deny that it was kept dark and say that it was at

that time and at all other times perfectly lighted; they admit

that there was a stairway in said theatre necessary for said

plaintiff to use in going from the balcony to the first floor, pro

vided she was in the balcony, of which fact defendants have no

knowledge; t hey deny that they did use reasonable care to light

said stairway and deny that they were under any obligation to

supply a person to direct the plaintiff bow to leave the premises.

They also deny that while attempting to leave said place of

amusement, and while descending a certain stairway the plaint

iff by reason of the darkness and the bad construction of the

stairway, or by reason of the fact that no person had been in

structed to warn or warned the plaintiff of any danger in using

said stairway, or by reason that said stairway was extremely

steep or that by reason of the nature of the construction of said

stairway, or by reason of the fact that no person had instructed

or warned the plaintiff of any danger, she fell and injured her

leg and knees; they also deny that there was any danger in

using said stairway or that it was extremely steep, or that there

was any platform in said stairway which by reason of the con

struction thereof would lead a person using reasonable care to

believe that he or she was at the bottom of said stairway. They

also say that they have no knowledge whether plaintiff injured

her leg or not, but say that if she did fall and injure herself,

it was the fault of her own negligence. They deny that the

plaintiff expended for medical expenses $100.

23
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FIBST SEPARATE DEFENCE.

The plaintiff was guilty of contributory negligence.

WELLES & LlCHTENSTEIN,

Attorneys for Defendants.

Note : Answer filed in Andre v. Mertens, .96* A. SOS.

No. 99. Answer to Action Against Devisee of Lands,

Denying Liability of Deceased Ancestor for Dert and

Confessing Devise of Land to Her by the Deceased Dertor.

New Jersey Supreme Court,

Cumberland County.

(Title.)

Defendant, Maude E. Frome, of the city and county of Cam

den, State of New Jersey, devisee under the last will and testa

ment of William Shillingsburg, Sr., deceased, and one of the

executors of the will of said William Shillingsburg, Sr., deceased,

answering, says:

first defense.

1. The note for two thousand dollars sued upon was made anil

delivered to the plaintiff by William Shillingsburg, Jr., and the

said William Shillingsburg, Jr., had no authority to make or

deliver the said note for William Shillingsburg, Sr., and this

defendant and the estate of the said William Shillingsburg, Sr.,

are not liable thereon.

2. The plaintiff had notice of the lack of authority of the

defendant. William Shillingsburg, Jr.

second defense.

1. The note* for five thousand dollars sued upon was made and

delivered to the plaintiff by William Shillingsburg, Jr., and

signed by the said William Shillingsburg, Jr., for himself and

as attornev for William Shillingsburg, but the said William

Shillingsburg, Jr., had no authority to make or deliver the said



Forms. 355

note and this defendant and the estate of the said William Shill

ingsburg, Sr., are not liable thereon.

2. The plaintiff had notice of the lack of authority of the

defendant. William Shillingsburg, Jr.

THIRD DEFENSE.

1. William Shillingsburg. Jr., was the maker of the note for

five thousand dollars sued upon and is liable primarily thereon

and this defendant, or the estate of the said William Shillings

burg, Sr., deceased, if liable at all thereon, liable secondarily

only.

FOURTH DEFENSE.

1. That the notes sued upon were for the benefit of the de

fendant, William Shillingsburg, Jr., and this defendant or the

estate of the said William Shillingsburg, Sr., if liable thereon,

liable secondarily only.

FIFTH DEFENSE.

1. That the only real estate devised to this defendant by the

will of said decedent was devised by the following portions

thereof : »

2. That the only real estate devised to the defendant. William

Shillingsburg, Jr., by the said decedent, was devised by the fore

going paragraph third of said will and by a codicil to his last

will, by the following provision thereof:

3. That if this defendant is liable at all on said notes, she

is liable only to the extent of the lands devised to her as afore

said.

4. That the lands so devised to this defendant should respond

for the liability on said notes, if liable at all, only in that pro

portion which the value of the real estate devised to her bears

to the value of the real estate devised to the defendant, William

Shillingsburg, Jr.

5. That if the estate of said William Shillingsburg, Sr., is

liable at all on said notes it is liable primarily as to this de

fendant, and this defendant, if liable at all thereon, is liable

secondarily as to said estate.

Ott & Carr,

Attorneys of Defendant.
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Note: Answer in Cumberland Nat. Rk v. Frome, 9k A. 625.

Judgment for plaintiff under this answer must be special, that

the debt be made out of the lands devised, and not general.

No. 100. Answer to Action Against Owner of Automo

bile for Personal Injuries. Denying Driver was Defend

ant's Servant, and Setting Up Contributory Negligence.

New Jersey Supreme Court, Essex County.

(Title.)

Joseph Okin, a resident of the city of Newark, county of

Essex, and State of New Jersey, the defendant herein, answers

the plaintiff's complaint in this action as follows:

1. The defendant admits that on the ninth day of January,

in the year nineteen hundred and fourteen, he was the owner of

a certain automobile ; the defendant has no knowledge, informa

tion or belief sufficient to form an opinion as to whether the

plaintiff was lawfully crossing Market street, in the city of

Newark, from the south side of said street to the north side

thereof at or near the point where Washington street of said

city intercepts Market street.

2. The defendant denies all the allegations contained in par

agraph 2 of the complaint herein.

3. The defendant denies that the plaintiff sustained anv in

juries on account of the negligence of the defendant and his

agents; the defendant has no knowledge, information or belief

sufficient to form an opinion as to whether the plaintiff did sus

tain the injuries complained of in paragraph 3 of the complaint

herein, nor whether the said plaintiff was obliged to spend a

considerable amount of time in the hospital, nor whether he

was confined to his home for a long time, nor whether he is still

able to work and carry on his business, nor whether said plaintiff

has expended money and how much in order to recover from his

injuries; and the said defendant insists, as aforesaid, that what

ever injuries or loss or damage said plaintiff did sustain were

not sustained through the negligence of the said defendant or

through the negligence of his agents.
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FIKST DEFENSE.

The defendant was not guilty of negligence.

SECOND DEFENSE.

The agents of the defendant were not guilty of negligence.

THIRD DEFENSE.

The defendant was not present at the time of the occurrence

of the accident, nor were his servants or agents present ; neither

the defendant or his servants or agents caused the said accident,

nor did they contribute in any extent whatever to the occurrence

of said accident ; and whoever was guilty of the negligence

which caused said accident, or contributed to the occurrence

thereof, the plaintiff was guilty of contributory negligence, of

which the particulars are as follows:

Whatever damages and injuries were sustained by the plaintiff,

Richard P. Jennings, at the time and place mentioned in the

complaint, were caused and contributed to by his negligence in

that he negligently and carelessly exposed himself to the risk

of such an accident and neglected to take precaution or to exer

cise care to guard and protect himself against such an accident;

moreover at the time and place mentioned in the complaint he

was conducting himself in a careless, negligent and reckless

manner, and was not exercising care or taking proper

precautions.

Wherefore the defendant demands judgment that the com

plaint herein be dismissed with the costs and disbursements in

this action.

McCarter & English,

Attorneys of Defendants.

Note: Filed ir Jennings v. Oiin, 97 A. 249.
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Xo. 101. Answer to Action by Public Officer for

Salary. Defense Plaintiff an Intruder, and Hence not

Entitled to Pay.

(Title.)

The defendant, Atlantic Citv, a municipal corporation of the

county of Atlantic and State of New Jersey, says that—

1. It admits paragraph one, two, three, four, six and seven of

the plaintiff's complaint.

2. It admits the allegations of paragraph five concerning the

call, election, canvass and qualification and assumption of duties

of the plaintiff •as recorder of Atlantic City, but denies thatHhe

resolution of the Board of Commissioners of Atlantic City,

adopted December 31, 1914 (a copy of which is annexed hereto

and made a part hereof), installed the plaintiff in the office of

recorder of Atlantic City. Further answering said paragraph,

defendant says that said call, election, canvass, qualification and

assumption of duties of office of recorder of Atlantic City were

without color of law, and hence void and did not therefore con

fer any legal right or title to the office of recorder of Atlantic

City upon the plaintiff. That all the other allegations in said

paragraph are hereby denied.

3. It denies that plaintiff is entitled to the sum claimed in

paragraph eight, or any other sum. •

DEFENSES.

4. That the said call, election, canvass, qualification and as

sumption of office by plaintiff were without color of law, and

hence void, and did not therefore confer any lawful right or

title to the office of recorder of Atlantic City upon the plaintiff,

and that the plaintiff is not legally entitled to the salary for

said office for said time.

5. That the plaintiff is a mere volunteer in t he office of re

corder of Atlantic City for the time alleged in the complaint,

and is not therefore entitled to any salary, even though he did

perform the duties of the said office.

6. That at the time of the election of plaintiff, as alleged in

his complaint, and at the time he took his office, there was a
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legally qualified encumbent entitled to the said office, all of

which the said plaintiff had knowledge of.

7. That at the time of the demand by the plaintiff upon this

defendant for the salary sued for, and at the time of the institu

tion of the suit therefor by him, he had knowledge that Marten

E. Keffer was, during all the time claimed in his complaint, to

wit, from January 1, 1915, to July 22, 1915, the legal incum

bent and recorder of Atlantic City, entitled to perform the

duties of the office. That, therefore, the defendant is not liable

to pay plaintiff for any such services as alleged in his com

plaint.

8. That Martin E. Keffer instituted proceedings in quo war

ranto in the Supreme Court of New Jersey against the plaintiff

for the term from January 1. 1915, to July 22, 1915, and ob

tained a judgment of ouster against him in September, 1915.

9. That there is now pending and undetermined an action in

the Supreme Court of New Jersey by the said Martin E. Keffer

against this defendant for the same amount and salary as is

involved in this suit.

C. L. Cole,

Attorney for Atlantic City.

Note: Answer from Gaskill v. Atlantic City. Judgment

for defendant affirmed by Court of Errors, 98 A. 385.

No. 102. Answer to Action vor Broker's Commission;

Failure of Purchaser to Buy Premises.

Essex County Circuit Court.

(Title.)

Defendant, who resides in the city of Newark, county of

Essex and State of New Jersey, says:

(1) That he believes that the f llegations of paragraph one

of the complaint are true.

(2) First defense: That it is not true that the plaintiff sold

the premises in question for the defendant, Charles M. Hop
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ping, as trustee, to Charles A. Terrill, for forty-five thousand

dollars.

(3) Second defense: This defendant admits that he signed

a paper, a copy of which is annexed to the complaint purporting

to be an agreement of sale made by and between this defendant

and the said Charles A. Terrill, for the sale of the premises in

question. This defendant says thai the plaintiff was present at

the time when the said Charles A. Terrill executed said agree

ment, and that at that time the said Charles A. Terrill signed

the agreement, with the intention not to pay the consideration

named or take title to the property described therein : and that

at the same time the said Charles A. Terrill was neither able

nor willing to purchase the prolwrty in question in accordance

with the terms of said agreement, and since that time has not

been able or willing to pay the consideration aforesaid, or take

title to the premises in question, and never has paid such con

sideration or taken title to the property, all iif which was known

to the plaintiff.

Cecil H. MacMahon,

Attorney for Defendant.

Note: Filed in Smith v. Hopping, 95 A. 993. Order strik

ing out answer as frivolous reversed by Court of Errors.

No. 103. Answer to Action for Injuries at Crossing.

Locus in Quo Was Private Way and Plaintiff Was a

Trespasser Thereon.

New Jersey Supreme Court.

Hudson County.

(Title.)

The answer of the Central Railroad Company of New Jersey,

a corporation of the State of New Jersey, having its principal

office for the transaction of business in the city of Jersey City,

county of Hudson, and State of New Jersey, says :

1. It admits that on, and for a long time prior to December

11, 1913, it was a body corporate and was engaged as a com
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mon carrier of passengers and merchandise for hire, but it

denies that it operated and controlled in connection with its

business any buildings leased to tenants. It admits that it con

trols and operates a steam ferry on the North River, but it denies

that its steam ferry is at or near the foot of Johnston avenue

in Jersey City, Hudson county, and State of New Jersey. It

denies that it maintained in connection with the buildings men

tioned in the complaint a street or highway. It admits that it

owned and maintained a certain private passageway for use in

connection with its business, which said passageway was and

is private property of this defendant and which has never been

dedicated or relinquished to the public use. It admits that

said passageway was used by persons having business in connec

tion with this defendant and admits that said private passage

way was the sole means of ingress and egress to and from the

ferry mentioned in the complaint from and to the public streets

of Jersey City.

2. It denies each and every allegation contained in paragraph

two of the complaint.

3. It has no knowledge or information sufficient to form a

belief as to the matters and things alleged in paragraph three

of the complaint.

4. It denies each and every allegation contained in paragraphs

four and five of the complaint.

5. It has no knowledge or information sufficient to form a be

lief as to the matters and things contained in paragraphs six

and seven of the complaint, but it alleges that plaintiff sustained

no injuries, loss or damage by reason of any negligence on the

part of this defendant, its servants, agents or employes.

As a separate defense this defendant says, that at the time the

accident mentioned in the complaint happened, plaintiff was a

trespasser on its private property and he therefore cannot re

cover against the company because no unlawful or wanton injury

is alleged.

As a separate defense, this defendant says that at the time of

the happening of the accident plaintiff failed to exercise reason

able care for his safety in that he failed to observe the vehicle
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which it is alleged struck him although the same was in plain

view and defendant alleges, therefore, that plaintiff was guilty

of contributorv negligence barring recovery.

George Holmes,

Attorney of Defendant. -

Note: From Reaney v. Central H. R.. 98 A. 25S.

No. 104. Answer to Action in Replevin, Claiming Prop

erty Under Chattel Mortgage.

Supreme Court of New Jersey.

Essex County.

(Title.)

Defendants, George Bohlen, Heniy Bohlen, Henning Bohlen

and Henry L. C. Kirchner, residing in the city of Newark, Essex

county, New Jersey, say that :

1. They admit the truth of the matter contained in para

graph one of the complaint.

2. The defendants, George Bohlen, Henry Bohlen, Henry

C. Kirchner, answering separately, say they disclaim all right

to the property described in the complaint.

3. The defendant, Henning Bohlen, denies the truth of the

second paragraph.

4. The defendant, Henning Bohlen, further says, that on

November 24, 1913, he caused a certain chattel mortgage en

cumbering the goods and chattels mentioned in the complaint

—which mortgage was open of record in the register's office in

the county of Essex, aforesaid—to be foreclosed hv John Mc-

Ncllen, sergeant-at-arms, of the First District Court of the

City of Newark, and a sale of the said goods was conducted in

legal manner by the said John McNellen ; that upon such sale

on the said twenty-fourth day of November, this defendant,

Henning Bohlen, purchased the said goods and chattels, he be

ing the highest bidder therefor.

5. The defendants, George Bohlen and Henning Bohlen, say

further, that when the levy and sale on the judgment mentioned
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in the complaint by said plaintiff was had on the first day of

December, nineteen hundred and thirteen, the said George

Bohlen was no longer the owner of said goods, and that the said

Henning was then the legal owner thereof.

ii. Defendant Henning Bohlen says further that he was served

with a demand as stated in paragraph six of the complaint, but

that he was not compelled to comply under the circumstances.

7. Defendant, Henning Bohlen, says further that he became,

on the twenty-fourth day of November, and still is, the rightful

owner of the said goods, and entitled to the immediate posses

sion thereof.

8. Defendant, Henning Bohlen, denies further that he has

wrongfully detained said goods as alleged in paragraph seven

of the complaint.

9. Paragraphs three and four of the complaint are admitted.

10. Defendant, Henning Bohlen, demands possession of the

said goods and chattels and two hundred dollars ($?()0.00)

damages.

Attorneys of Defendant*.

Note: Answer filed in Wilkinson. Gaddis &• Co. v. Bohlen,

97 A. 276.

No. 105. Answer to Action on Promissory Notes Setting

Fp Want of Consideration.

(Title.)

Defendant, residing at No. 303 Roseland avenue, Essex Fells,

New Jersey, says :

(1) He denies the truth of the matters contained in the com

plaint, except so far as admitted in the following statement :

Defendant admits the making of the promissory notes set forth

in said complaint, and says that said notes were delivered to

Morris B. Van Yalen without any consideration therefor, and

under an agreement made between the defendant herein and

the said Morris B. Van Yalen and William V. A. Keeler that

said notes should not become valid or used or delivered or

negotiated unless and until the amount represented by each note,

either in ca«h or its equivalent, should be paid to defendant : that



364 Few Jersey Practice Act.

defendant never received any consideration for any of said notes

from the said Morris B. Van Valen or from the said William V.

A. Keeler, or from anyone else; that plaintiff did not pay any

consideration for said notes, and that plaintiff obtained posses

sion of said notes with full knowledge ; that said notes were not

to become valid, or used, or delivered or negotiated until the

consideration therefor had been paid to defendant, and with full

knowledge that no consideration had ever been paid to the maker

of said notes.

Benjamin P. Jones,

Attorney for Defendant.

Note: Filed in McCormack v. Williams, 95 A. 978.

No. 106. Answer to Action to Enforce Agreement to

Assume Certain Mechanics' Liens. Defense Liens, Action

Brought for. Not Legal Liens.

Monmouth Circuit Court.

(Title.)

Frederick F. Coleman, one of the defendants in the above-

entitled cause, residing in the city of Asbury Park, Monmouth

county, New Jersey, says: He denies the truth of the matters

contained in the plaintiff's complaint.

Defense to first count: Defendant has no knowledge that

plaintiff sues for labor performed or materials furnished in the

alterations of the Criterion Theatre at Asbury Park, New Jersey,

save that as he is informed in plaintiff's complaint ; and he

denies that he is in any way responsible for any labor performed

or materials furnished by the plaintiff in this behalf.

Defense to second count : This defendant has no knowledge

that Ellis G. Potter is the person who contracted any debt for

labor or materials with the defendant on said building save as

he is informed by his complaint.

Defense to third count: This defendant denies that he as

sumed plaintiff's debt in writing or agreed to pay the same.
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Further defense: Defendant says that he made no contract

with plaintiff whatsoever for any purpose ; no contractual re

lations whatsoever with plaintiff and this defendant ever existed

as stated in said complaint. That he did not agree to pay for

any labor or materials used in the erection or alteration of the

theatre building mentioned in plaintiff's complaint or assume

to pay plaintiff anything therefor; that plaintiff never had nor

has he now a lien against the building and lands mentioned in-

said complaint or against this defendant.

Further defense: Defendant says that the alleged agreement

between one Potter and himself attached to plaintiff's complaint

is not legally enforceable against this defendant ; there is no-

privity of contract between plaintiff and defendant ; that said

alleged agreement was not made for the benefit of plaintiff; 

that whatever remedy plaintiff has, if any, lies solely between

plaintiff and the person that contracted with this plaintiff for

any labor or materials in this behalf.

Further defense: The alleged agreement on the part of this

defendant and Ellis G. Potter by and under which plaintiff

claims defendant assumed legal, enforceable and valid mechanics'

liens for labor and materials used in the alteration and con

struction of said theatre building, so far as the defendant is con

cerned is wholly without consideration and void in law.

Further defense: Plaintiff never had any legal, valid and en

forceable mechanics' liens for labor and materials used in the

addition or alteration of the theatre building mentioned in his

complaint against this defendant.

Further defense: That the alleged agreement between one

Potter and this defendant is void in that Potter has failed to

perforin his agreement with defendant, and that said alleged

agreement is void and of no legal effect whatsoever, and especially

of no legal effect or -benefit to the plaintiff.

Further defense: Plaintiff cannot maintain any action at law

under said alleged agreement annexed to his complaint.

Further defense: Plaintiff in law cannot claim any benefit

arising through said alleged agreement.

Further defense: The alleged agreement attached to plaintiff's
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declaration is not a correct copy of any agreement which the

defendant signed.

Further defense : The alleged contract attached to plaintiff's

declaration is not the contract of this defendant.

Further defense: Plaintiff has no legal right or status under

said agreement against this defendant either at law or in equity.

Further defense: Said alleged agreement was not designed

or intended for the benefit of plaintiff, and plaintiff cannot

maintain any action against this defendant thereunder.

Charles E. Cook,

Attorney for Defendant

Frederick F. Coleman.

Note: From Rugarber v. Potter, 90 A. 1021. Judgment for

defendant affirmed by Court of Errors.

No. 107. Answer to Action Under Death Act—Setting

Up Contributory Negligence of Deceased.

Hudson County Circuit Court.

(Title.)

The defendant corporation answers as follows:

Defendant, Erie Railroad Company, a corporation of the

State of New York, having its principal office and place of

business in New Jersey, at the foot of Pavonia avenue, Jersey

City, Hudson county, New Jersey, says that :

1. It denies the truth of the matters contained in the com

plaint, except that it admits the allegations of paragraphs one,

two and three thereof ; and also admits the allegations in para

graph four that the plaintiff's intestate while crossing the said

highway was killed by a train operated by tire defendant.

2. The accident alleged in the complaint was due directly to

contributory negligence on the part of the plaintiff's intestate.

Collins & Corbin,

Attorneys of Defendant.

Note: From Materka v. Erie R. R.. 95 A. 612.



Forms. 367

No. 108. Answer to Damage Suit Setting Up Contribu

tory Negligence, Independent Contractor and Negligence

of Fellow Servant as Defenses.

Essex County Circuit Court.

(Title.)

The answer of the defendant, a corporation, having an office

and place of business at No. 355 Central avenue, Newark, New

Jersey, to the complaint of the plaintiff says:

FIRST DEKEXSE.

1. It admits that on December 21st, 1912, it had the pos

session, control and management of a certain building in the

rear of the premises known and designated as No. 355-36;j

Central avenue, in the city of Newark, but this defendant denies

that then and there, by its servants and employees, it was en

gaged in altering, changing and making additions to said build

ing, and altering and changing the foundations and supports

thereof, and excavating thereunder, and says that whatever work

was done in altering, changing or making additions to the

building, was done by an independent contractor, one Antonio

LaConte, and not by this defendant.

2. It admits the statements of the second paragraph of the

complaint.

3. It denies each and every of the statements of the third

paragraph of the complaint.

4. It has no knowledge sufficient to form a belief as to the

injuries suffered and sustained by the plaintiff, if any.

SECOND DEFEXSE.

The defendant is not guilty of the negligence charged in the

complaint.

THIRD DEFENSE.

The defendant violated no duty which it owed to the plaintiff.
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FOURTH DEFENSE.

The work of altering, changing and making additions to the

building of the defendant was done by an independent con

tractor, one Antonio LaConte.

FIFTH DEFENSE.

The injuries sustained, if any, by the plaintiff, were due to-

the negligence of the fellow-servants of the plaintiff employed by

the said Antonio LaConte.

McCarter & English,

Attorneys of Defendant.

Note: From Be Vinccnzo v. John Sommer Faucet Co., 9£

A. 573.

No. 109. Answer Setting up that Plaintiff, Being a

Foreign Corporation and not Having Authority to do-

Business in State, Cannot Maintain Action.

Passaic County Circuit Court.

(Title.)

The defendant, Max Stamm, of the city of Paterson, in the

county of Passaic and State of Now Jersey, says that—

First defense: The plaintiff is a foreign corporation doing

business in the State of New Jersey, without having first ob

tained a certificate from the Secretary of State of New Jersey

authorizing it to transact business in this state, as required by

section 97 of "An act concerning corporations" (Revision of

1896), and is prohibited from maintaining an action on a con

tract made in this state by section 98 of "An act concerning

corporations" (Revision of 1896). The contract on which this

suit is brought was made in the State of New Jersey.

Second defense: At the time of the making of the contract

between plaintiff and defendant the plaintiff agreed to forward

defendant certain bookcases of the value of twenty dollars,

which it has failed to do. The defendant claims the sum of

twenty dollars by way of counter-claim against plaintiff.
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Third defense: At the time of the making of the contract

between plaintiff and defendant the plaintiff agreed to allow

the defendant the sum of twenty dollars discount on the final

payment, which it has failed to do.

(Signed) Benjamin L. Stein,

Attorney for Defendant.

Note: From Funk & Wagnalls Co. v. Stamm, 88 A. WoO.

COMPLAINTS.

No. 110. Complaint. Alienation of Affection of

Plaintiff's Husrand.

Hudson County Circuit Court.

(Title.)

Plaintiff, Alice Sweeney, residing in Jersey City. Hudson

county, New Jersey, says that—

1. Eugene Sweeney was. at the times hereinafter mentioned,

the husband of the plaintiff.

2. Between the months of February and September, 1914, the

plaintiff and her husband were living happily together as man

and wife, in Bayonne and Jersey City, New Jersey.

3. During that time the defendant, contriving and wrongfully

intending to injure the plaintiff and to deprive her of the com

fort, society and aid of Eugene Sweeney, the husband of the

plaintiff, alienated and destroyed his affection for the plaintiff,

and thereby the affections of the said Eugene Sweeney for the

plaintiff were lost.

4. As a result of the defendant's said actions, and by her in

fluence and persuation, the said Eugene Sweeney neglected and

ill-treated the plaintiff, and remained away from his home for

several days on divers occasions between the months of February,

1914, and January, 1915.

5. That on divers days, between the months of February,

1914, and January, 1915, the defendant debauched and carnally

knew the said Eugene Sweeney, husband of the plaintiff.

24
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ii. And, as a result of the defendant's actions, and by her in

fluence and persuation, the said Eugene Sweeney caused the

plaintiff to leave him and her home, to wit, on January 2d,

l9l.ri.

7. By reason of the premises the plaintiff has been, and is

still, deprived by the defendant of the comfort, society and aid

of her husband, and has been put to great trouble and expense

in endeavoring to regain the affections of her husband, and has

suffered great distress of body and mind to her damage,

$25,000.00.

Wherefore, plaintiff demands $2.">. 000.00 damages.

Herbert Clark Gilson,

Attorney for Plaintiff.

Note: Complaint in Sweeney v. Minsr, 9.7 A. 101k- Judg

ment making absolute rule to show cause why process should not

be set aside for want of due service, affirmed by Court of

ftrrars.

No. 111. Complaint on Action by Wife for Alienation

of IlrsRAnd's Affections. Two Counts.

Now Jersey Supreme Court, Essex County.

(Title.)

Plaint iff. residing at Newark. New Jersey, says that—

1. On June 1003. at Newark, in county of Essex, she be

came the wife of E. S.. and she and her husband lived happily

theft's ft or as man and wife, at Newark aforesaid.

«. That thereupon the defendants, W. S. S., J. S.. G. W., and

%T. W.. her husband, contriving and maliciously intending to

aggrieve and injure tin' plaintiff and to deprive her of the com

fort, company and fellowship of her said husband, the said E. S..

then and now the husband of the plaintiff, and of her support

from him and aid and assistance in domestic affairs and her

character as a lawful wife, did shortly after said marriage and

from tV.enoe daily until May 26 last past, at Newark aforesaid,

wrongfully, injuriously, maliciously and with intent as aforesaid

er.tve. ir.stigsto. persuade, aid and procure the said E. S.. has
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band of the plaintiff, unlawfully and against the will of the

plaintiff to desert her and depart, absent and separate himself

from her and to continue so absent, separate and apart from her

against her consent.

3. That by means of which malicious enticement, instigation,

procurement, aid and action of the defendants, the said E. S.,

the husband of the plaintiff, afterwards on the day last afore

said, at Newark aforesaid, against plaintiff's consent and

secretly, deserted her, his said wife, the plaintiff, and hath con

tinued absent, separate from her in some place fixed by the de

fendants and which they refuse to reveal.

4. That by reason of the premises the said plaintiff, wife of

the said E. S., hath been deprived and wholly lost the comfort,

company and fellowship of her said husband and his aid and as

sistance and support in her domestic affairs which she, during

that time, ought and would have had and enjoyed with her said

husband.

5. Plaintiff claims as damages ten thousand dollars ($10,-

000.00).

COUNT 2.

1. On June 29, 1903, at Newark, in the county of Essex, the

plaintiff was joined in lawful matrimony to and became the wife

of E. L. S.

2. That soon after the said marriage of plaintiff with the said

E. L. S., and while they were living happily together as man

and wife, the defendants W. S. S., J. S., G. W., and J. W., her

husband, wrongfully contriving and intending to deprive her of

the comfort, society and aid of her husband, did maliciously and

by numerous conversations and letters attack, asperse, slur and

run down the character, habits and behaviour and actions of the

plaintiff, with the intent maliciously to persuade the said E. S.

that she was not a good, true and loving wife to him, with the

purpose of causing the said E. L. S. to abandon the plaintiff

and with the malicious intent to destroy the affection existing

between the plaintiff and said E. L. S., and to excite ill-will and

hatred on his part toward her.

3. That she, the plaintiff, has always been a good, true and

loving wife to the said E. L. S., as was known to the defend
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ants, and the said defendants so conspiring with said intent

threatened that if the said E. L. S. remained with the plaintiff

he should have no more to do with them, the defendants being

the father, stepmother, sister and brother-in-law of the said

E. L. S., and the defendants procured said E. L. S. to leave his

wife, the plaintiff, and promised to find him work if he would

leave her and pay his expenses away from her.

4. On or about April 30, 1908, the E. L. S., in consequence of

the said actions of defendants, becoming dissatisfied and discon

tented with his wife, the plaintiff, and in pursuance of the

wishes of said defendants and with their monetary and other

aid, suddenly and without notice or warning abandoned his wife,

the plaintiff, and went to Chicago.

5. On or about May 16, 1908, said E. L. S. returned to his

wife, the plaintiff, and once again plaintiff and E. L. S. lived

happily as man and wife at Newark aforesaid.

6. That plaintiff's husband had scarcely arrived home with

the plaintiff when said defendants, maliciously contriving and

conspiring as aforesaid, renewed their said malicious endeavors,

persuasions, threats and promises in order to make said E. L. S.

abandon the plaintiff.

7. Finally on or about May 26, 1908, in consequence thereof,

said defendants, conspiring and intending wrongfully and ma

liciously, and with intent as aforesaid, enticed the said E. L. S.

away from the plaintiff and have ever since detained him and

harbored him, against the consent of the plaintiff, and in opposi

tion to her utmost peaceable efforts to obtain him from the cus

tody, control and influence of the defendants, and refuse even

to let the plaintiff know where he is or his post-office address.

8. By reason of the premises the plaintiff has been and still

is wrongfully deprived by the defendants of the care, love, con

fidence, protection, help, support, comfort and society of her

husband, said E. L. S. ; that by reason of said wrongful entice

ment and detention of her husband, plaintiff has )>een forced to

go and live with her father and has been deprived of her home

and of the social intercourse and confidence of her friends and

is doubted by those who do not know her, and has suffered great

mental pain and her reputation hurt in the community, and has
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been put to great trouble and expense in endeavoring to find

her husband in order to re-establish happy relations between

them.

9. Plaintiff claims as damages ten .housand ($10,000.00)

dollars.

Attorneys of Plaintiff.

Note: Above complaint is adapted to meet requirements of

new Practice act from declaration from office of Cortlandt &

Wayne Parker, held good on demurrer in case of Sims v. Sims,

7fi L. 577, 76 A tl. 1068, 29 L. R. A. (N. S.) 8Jf2.

No. 112. Complaint. Action for Board of Horses.

Now Jersey Supreme Court, Monmouth County,

riaintiff, residing at the village of Shrewsbury, county of

Monmouth and State of New Jersey, says that :

1. At and during the times hereinafter designated in (lay

venue) the said plaintiff did at the request of the said defend

ant take for board and hire, the horses of said defendant and

did cause said horses to be pastured upon the lands of said

plaintiff, and did provide them with proper food, shelter and

care for a reasonable consideration, which the said defendant

did agree to pay therefor.

2. Defendant has not paid the same.

Plaintiff demands, as damages, $1,526.95 with interest

thereon from July 10th, 1914.

John S. Applegate & Son,

Attorneys of Plaintiff.

Note: Complaint in Fanshawe v. Rawlins, 9-4 A. 582, 98 A.

Ji-39. Judgment for plaintiff reversed and new trial granted by

Court of Errors.
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No. 113. Complaint. Action of Negligence Against

Railroad Company for Frightening Horse on Public

Street, Causing It to Run Away and Injure Plaintiff.

New Jersey Supreme Court, Atlantic County.

(Title.)

Plaintiff, residing (etc.), says that:

1. On or about the 21st day of April, 1907, defendant was a

corporation incorporated under the General Railroad act of the

State of New Jersey and was operating its engine and cars lon

gitudinally on Atlantic avenue, a public highway in Atlantic

City, Atlantic county, to wit, at Mays Landing, in the county

aforesaid.

2. It then and there became and was the duty of the defend

ant to use reasonable care to protect persons who might be in

the lawful use of said highway.

3. On said day plaintiff was driving on and along said At

lantic avenue near North Carolina, when a locomotive of de

fendant company, in charge of one of its servants, was stopped

on said Atlantic avenue at the North Carolina avenue crossing

and at time plaintiff, while so driving and in the exercise of

care, was invited by the agent of said defendant in charge of

said engine to cross from the northerly to the southerly side of

said Atlantic avenue in the rear of said locomotive.

4. While in the act of crossing in the rear of said engine,

pursuant to said invitation, the agent in charge of defendants

engine carelessly and negligently backed said locomotive so near

the horse, and in plaintiff's efforts to guide the horse away from

said engine and prevent the horse and plaintiff from being run

over, the carriage in which he was driving was upset and he

was thrown out.

5. Plaintiff thereby sustained serious and permanent injury

to his head, arms, shoulders, legs and spinal column, causing

plaintiff to be confined to his bed for a long space of time dur

ing all of which he suffered physical pain and mental anguish,

losing his salary, causing him to expend a large sum of money

for board, nurse hire, doctor's bills, medicine and so injuring

him as to permanently incapacitate him from future work, in

volving him in future pain and suffering.

Plaintiff demands as damages $5,000.
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Note: Above complaint founded upon declaration filed in

case of Carmany v. West Jersey & S. R. R. Co. Judgment for

plaintiff for $2)500 affirmed by Court of Errors. 7J, A. 656,

78 L. 532.

.No. 1J4. Complaint. Action Against Street Railway

Company for Frightening Horse by Negligent Operation

of Cars.

Atlantic County Circuit Court.

(Title.)

Plaintiff residing, etc., says that :

1. On or about the 18th day of January, 1902, the defendant

operated, on Atlantic avenue, in Atlantic City, to wit, at Mays

Landing, in said county, trolley cars, and was bound to operate

them in a prudent and reasonably safe manner.

2. The plaintiff, at the time aforesaid, was carefully and law

fully driving a horse and wagon along said avenue.

3. The defendant's agents, disregarding their duty as afore

said, negligently and carelessly propelled one of its said trolley

cars in such a negligent manner and with such speed and noise

as to cause plaintiff's horse to become unmanageable and to run

away and to throw plaintiff upon the ground.

4. The plaintiff was thereby cut, bruised, maimed and per

manently disabled and caused to suffer great pain of body and

mind, and expend large sums of money in his efforts to be

cured of such injuries.

The plaintiff demands as damages $10,000.

Attorney of Plaintiff.

Note: Above complaint is adopted from declaration filed in

case of Applegate v. West Jersey & S. R. R.. 65 A. 127, 78 L.

722. Judgment for plaintiff, $-3,SOO, affirmed by Court of

Errors.
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no. 115. complaint for taking and impounding plaint-

iff's Dog.

(Title.)

Plaintiff, residing, etc., says that:

1. On or about the- day of at (lay venue),

the defendant, T. G., with force and arms took, seized and

forcibly carried and dragged away a certain dog of the plaintiff,

and being of the value of $50, and impounded and caused and

procured the same to be impounded, and to be kept and detained

and so impounded for two days and until the plaintiff was forced

and obliged to pay and did pay the sum of $10 to have his dog

redeemed and restored to him.

2. Plaintiff demands as damages $.

Attorney.

No. 116. Complaint for Injuries by the Bite of a Vi

cious Dog Owned by Defendant.

Union County Circuit Court.

(Title.)

Plaintiff, C. M., residing at , says that :

1. Upon the thirteenth day of January, nineteen hundred

and six. at the city of Elizabeth, in the county of Union, and

State of Ncw Jersey, the said defendant, was the owner and

proprietor of a certain public house in the said city of Elizabeth,

and that as such said owner and proprietor of the said public

house or saloon, open and maintained for the public at large,

it then and there became and was the duty of the said defend

ant to see that his said patrons, so in his said public house,

should suffer no harm in their persons or property by or through

any negligent acts of the said defendant, or by maintaining or

keeping on said premises any dangerous animals, known to him

as likely to cause injury to his said patrons.

2. Nevertheless, the said defendant, well knowing his duty in

that behalf, did upon that day and year in question, suffer and

allow two certain dogs of his, and known to the said defend

ant to be of vicious and ill propensities, to run at large in and

about his said public house or barroom aforesaid, in said city, so

that while he, the said plaintiff, was lawfully in and about the
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said public house or saloon upou the said thirteenth day of

January, nineteen hundred and six, that the said vicious dogs

of him, the said defendant, known to him to be vicious as

aforesaid, and free to run about as aforesaid, did then and there

open an attack upon him, the said plaintiff, with great force and

violence, so that he, the said plaintiff, without giving the said

animals any provocation, was then and there bitten and wounded

by them in and about his body and limbs.

3. Whereby and by means of the premises, he, the said plaint

iff, was greatly injured in and about the body and limbs, that

he underwent great pain and suffering, and by reason of the

permanency of said hurts, will undergo great pain and suffering

for the remainder of his life; that he has been forced and

obliged to lay out divers large sums of money to heal and

cure himself of said hurts and wounds, and by reason of the

permanency of said injuries will be obliged to lay out divers

large sums of money in the future for the same purpose; that

he has been deprived of divers great earnings in his business by

means of the said hurts and wounds, and by reason of the per

manency of said injuries be will be deprived of divers great

gains in the future from the same source from his inability prop

erly to attend to his affairs and business; that he is crippled in

and about his body and limbs by means of the said biting and

wounding, and will remain so for the remainder of his life.

i. Plaintiff demands as damages $3,000 and costs of suit.

Note: Adopted from declaration in Mayer v. Kloepfer, 69

A. 182. Nonsuit set aside and new trial granted by Court of

Errors.

No. 117. Complaint for Assault, Beating Plaintiff with

Sticks. Etc.. Wherery Plaintiff's Eyesioht was De

stroyed.

(Title.)

Plaintiff, residing at, etc., says that:

1. On or about the day of , the defendant.

T. E.. with force and arms, with sticks, fists and knives made
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an assault upon the plaintiff and beat, bruised, wounded and ill-

treated him, giving and striking the plaintiff many severe and

grievious blows in, upon, over and across his head, face, skull,

eyes, nose, forehead, shoulders and other parts of his body and

thereby greatly wounded, cut and bruised plaintiff's head, face

and eyes.

2. By means of the said several blows, strokes, cuts, bruises

and wounds the plaintiff has not only suffered great pain, anguish

and torture, both of mind and body, but he has been from theme

hitherto in a great measure deprived of the sight of his left eye

and is very likely to be wholly deprived of the sight thereof.

3. Plaintiff demands as damages the sum of $

Attorney.

No. 118. Complaint—Action of Slander by Attorney

for Words Spoken by Another Attorney Dubinq Trial of

Cai-se.

Hudson County Circuit Court.

(Title.)

The plaintiff residing in the city of Hoboken, in the county

of Hudson and State of New Jersey, says :

first count.

1. The plaintiff is and for a long time has been a resident of

the city of Hoboken, in the county of Hudson and State of New

Jersey and is and was at the time of the speaking of the words

hereinafter mentioned an attorney at law licensed to practice in

the State of New Jersey and was at such times aforesaid and is

practicing his profession in the city of Hoboken, in the county

of Hudson and State of New Jersey, and had before the speaking

of the said words hereinafter mentioned enjoyed a good repu

tation among his fellow citizens and enjoyed a good reputation

as an attorney-at-law.

2. That upon the 18th day of August. 1911, in a room in

the City Hall in the city of Hoboken. in the county of Hudson,

in which the Recorders' Court is held the said Clement De R.

Leonard before Recorder McGovern, clerk of the court, John
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Callahan, a Mrs. Jordan, Jacob Gimberg, Salvatore Rinaldi and

many others whose names are unknown to the plaintiif and too

numerous to refer to herein, falsely and maliciously and for

the purpose of injuring the plaintiff in his good name, fame and

credit, both as an individual and as an attorney-at-law, spoke of

and concerning the said plaintiff as follows:

"You (referring to the said plaintiff) are a vermin."

And as follows: "You (referring to the said plaintiffl are a

disgrace to the bar and are starting out in the wrong way as a

young lawyer."

And as follows: "This (referring to certain action taken by

the said plaintiff) will give you a black eye."

And as follows: "You and your client committed perjury:"

meaning thereby that the said plaintiff had committed the crime

of perjury.

And as follows: "You (referring to the said plaintiff)

suborned your client," meaning thereby that the said plaintiff

had committed the crime of perjurv.

3. That by reason of the speaking of the said remarks in the

presence of the said several people among whom were clients of

the said plaintiff, the said plaintiff has been and is greatly in

jured in his good name, character and reputation and brought

into public scandal, infamy and disgrace, and become liable to

be prosecuted for the crime of perjury and subornation of per

jury, and has been injured in his profession as an attorney-at-

law, having been deprived of retainers which otherwise he might

have received.

SECOND COUNT.

The plaintiff says that on the day aforesaid the said defend

ant likewise spoke of and concerning the said plaintiff, in the

city of Hoboken, county of Hudson, and State of New Jersey,

before divers persons the names of whom are unknown to said

plaintiff and who are so numerous that it is impracticable to

name them, the following false and malicious words of and con

cerning the said plaintiff, both as an individual and as an attor

ney-at-law, to wit, as follows :

"You (referring to the said plaintiff) are a vermin."
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And as follows: "You (referring to the said plaintiff) are a

disgrace to the bar and are starting out in the wrong way as a

young lawyer."

And as follows: "This (referring to certain action taken by

the said plaintiff) will give you a black eye."

And as follows: "You and your client committed perjury."

meaning thereby that the said plaintiff had committed the crime

of perjury.

2. That such words were false and malicious and the state

ments were made for the purpose of injuring the said plaintiff

in his good name, fame and credit both as an individual and as

an attorney-at-law.

3. That by reason of the speaking of the said remarks in the

presence of the said several people, among whom were clients

of the said plaintiff, the said plaintiff has been and is greatly

injured in his good name, character and reputation and brought

into public scandal, infamy and disgrace and become liable to

be prosecuted for the crime of perjury and subornation of per

jury, and has been injured in his profession as an attorney-at-

law, having been deprived of retainers which otherwise he might

have received.

Plaintiff demands on the first count, $5,000, and on the second

count, $5,000 damages.

Merritt Lane,

Attorney for the Plaintiff.

Note: Complaint in La Porta v. Leonard, 97 A. 251. Judg

ment for plaintiff reversed by Court of Errors and new trial

granted on grounds of refusal to charge as requested.

No. 119. Complaint for Words Dishonestly Spoken of

an Attorney in His Profession, Whf.rery He Lost His

Clients.

New Jersey Supreme Court.

Atlantic County.

(Title.)

Plaintiff, residing in Atlantic City, New Jersey, says that:
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FIRST CODNT.

1. Before and at the time of speaking and publishing of the-

several false, scandalous and defamatory words hereinafter men

tioned, plaintiff had been and was an attorney-at-law of the

State of New Jersey, and had always demeaned and conducted

himself in his profession as such attorney with great fairness

and integrity, and till the time of the speaking and publishing

of the said several words, had never been suspected to have been

guilty of any kind of fraud, knavery, or malpractice, but on

the contrary thereof during all the time aforesaid had been, and

at the time of the speaking and publishing of the said words,

was in great reputation and esteem amongst all his neighbors

and acquaintances, and was then daily and honorably acquiring

great profits and emolument* from his said profession, at Atlan

tic City, to wit, at Mays Landing, in the county of Atlantic,,

aforesaid.

2. A short time before the speaking and publishing of the-

several words in this complaint mentioned, the plaintiff, in his

profession, had been employed to convene a meeting of creditors

of one Peter Brown, who was then insolvent, and for that pur

pose plaintiff had written and sent letters to such creditors. The

plaintiff thereupon being retained and directed to prepare, and'

had accordinglv prepared, a certain deed, purporting to be an

assignment from the said Peter Brown to Richard Dowling, one-

of his said creditors, of certain of his property and effects, aa

trustee for the purpose of milking fair and ratable distribution of

the money to arise from such property and effects amongst the

creditors of the said Peter Brown, who should come in and

execute the same and thereby accept the benefit provided for

such creditors as a composition for and in full discharge of

their respective demands, which said deed had been duly executed

by divers creditors of the said Peter Brown.

3. The defendant, who was a creditor of the said Peter Brown,

entitled to come into such composition, and thereupon to have

an equal benefit in proportion to his debt with the other cred

itors under said assignment, but no greater or other benefit

whatsoever, well knowing the premises, but contriving and ma

liciously intending wrongful and injustlv to hurt and injure
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the plaintiff, not only in his reputation, but also in his afore

said profession, and to cause him to be suspected of dishonest,

corrupt, knavish and fraudulent practices therein, on the third

day of February, 1916, at Atlantic City, to wit, at Mays Land

ing, aforesaid, in a certain discourse which defendant had with

certain persons, the defendant falsely and maliciously said, spoke

and published in the presence and hearing of those persons of

and concerning the said composition and deed of assignment,

and of and concerning the plaintiff, and his conduct respecting

the same, and also of and respecting the debt due to defendant

from the said Peter Brown these false, scandalous and defama

tory words, following, that is to say: "Dickinson (meaning this

plaintiff) offered, in case I (meaning himself the defendant)

would give him (meaning the plaintiff) fifty dollars, and sign

the deed (meaning aforesaid assignment) that he (meaning

plaintiff) would procure for me (meaning defendant) the whole

of my money (meaning the whole of his said debt), and I

(meaning himself, defendant) have got it (meaning the whole

of his said debt) in consequence" (meaning by the said several

words that this plaintiff had for his own private gain colluded

with the defendant to procure him a fraudulent preference in

respect to his debt over the other creditors of the said Peter

Brown coming in under the said deed).

SECOND COUNT.

1. On the day and year last aforesaid, at Atlantic City, to wit,

at Mays Landing, aforesaid, in a certain other discourse which

the said defendant then and there had with divers other persons,

he the said defendant then and there falsely and maliciously

said, spoke, and published in the presence and hearing of those

persons, of and concerning the said composition and deed of

assignment, and of and concerning this plaintiff, and his con-

duet respecting the same, and of and concerning the debt so due

from the said Peter Brown to the defendant, these other false,

scandalous and defamatory words following, that is to say :

"Dickinson (meaning the plaintiff) offered to procure me (mean

ing defendant) the whole of my money (meaning the whole

of his said debt) if I (meaning the defendant) would give him
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(meaning the plaintiff) fifty dollars, and execute the deed

(meaning aforesaid assignment), for that he (meaning plaintiff)

had the power in his (meaning plaintiff) own hands, and I

(meaning defendant) have by that means (meaning by means

of having given such sum of money to plaintiff) got all that was

due to me" (again meaning himself, the defendant, and also

meaning and insinuating by the said words, that the plaintiff

had assisted the defendant in procuring a fraudulent preference

in respect to his debt over the other creditors executing the said

deed).

THIRD COUNT.

1. On the day and year aforesaid, at Atlantic City, to wit,

Mays Landing, aforesaid, in a certain other discourse which the

defendant then and there had with divers other persons, he the

defendant, then and there falsely and maliciously said, spoke

and published of and concerning this plaintiff in his profession

and practice aforesaid of an attorney-at-law, in the presence

and hearing of those persons, these other false, scandalous and

defamatory words following, that is to say: "His (meaning

plaintiff) conduct has been such, as to put it in my (meaning

the defendant's) power to get him (meaning plaintiff) dis

barred" (meaning by the last-mentioned words, that this plaintiff

had been guilty of malpractice in his aforesaid profession, for

which he, the defendant, might cause him to be struck off the

roll of attorneys of the State of New Jersey).

By means of the speaking and publishing of said several false,

scandalous and defamatory words, this plaintiff is not greatly

injured in his reputation, and also in his profession aforesaid,

and brought into public scandal, infamy and disgrace with

and amongst all his neighbors and acquaintances, and suspected

of dishonest, corrupt, knavish and fraudulent practices in his

said profession, but also, one A. B. and one C. D. and one E.

P., who before the speaking and publishing of the said words,

had severally employed this plaintiff in the way of his afore

said profession, and would have continued to have done so had

not such words been spoken, and in consequence of the speak

ing and publishing thereof and on no other account whatsoever,

ceased to employ the plaintiff in such profession, and respectivelv
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wholly refused to have any further concern with him, the plaint

iff, whereby the plaintiff has lost and been deprited of all such

profits and emoluments as would have accrued to him from con

tinuing to be employed as an attorney by the said A. B., C. D.

and E. F., respectively, and is also, by means of the premises,

otherwise greatly injured and damnified.

Plaintiff demands as damages $50,000.00.

No. 120. Complaint for Penalty Contained in Part

nership Agreement Between Two Attorneys.

Court.

(Title.)

Plaintiff, residing at , says that—

1. By certain articles of agreement made on June 1, 1915, at

Atlantic City, in the county of Atlantic and State of New Jer

sey, between the plaintiff, an attorney-at-law of the State of New

Jersey, of the one part, and the defendant, also an attorney-at-

law of said state, of the other (a copy of which said agreement

is hereto annexed and made a part hereof), plaintiff and defend

ant formed a co-partnership for the practice of law.

2. Said co-partnership commenced on the date of the making

thereof and continued until the seventh day of November, 1915,

when plaintiff gave notice in writing to the defendant of his,

plaintiff's, intention to dissolve said partnership thirty days

from thence next following, and thereupon, to wit, on December

7, 1915, said partnership ceased and determined, according to

the fonn and effect of said articles.

3. After said partnership ceased and determined, to wit, on

December 7, 1915, and on divers other days and times between

that day and the date of the filing of this complaint, the de

fendant did settle, carry on and transact business as an attorney-

at-law and solicitor in Chancery, with divers persons within

twenty-five miles of Atlantic City, to wit, at Atlantic City afore

said, contrary to the form and effect of the said agreement and

of the said covenant of the defendant so made in that behalf as

aforesaid.
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4. By reason whereof the plaintiff is entitled to receive of the

defendant the sum of $10,000.00, the sum mentioned in said

agreement for a breach thereof. The plaintiff demanded the

said sum of money of the defendant, but he has refused and

neglected and still refuses and neglects to pay the same.

Plaintiff demands as damages $10,000.

No. 121. Complaint Against Owner of Automorile

Driven by his Son for Injuries Sustained by Negligence

of Driver.

New Jersey Supreme Court.

Essex Countv.

(Title.)

The plaintiff, a resident of the city of Newark, county of

Essex and State of New Jersey, says :

1. On or about the ninth day of January, nineteen hundred

and fourteen, and for a long time prior thereto, the defendant

was the owner of a certain automobile. On or about the said

date, the plaintiff was lawfully crossing Market street, in the

city of Newark. Essex county aforesaid, from the south side of

said street to the north side thereof, at or near the point where

Washington street, of said city, intersects Market street.

2. On or about the said time, the defendant, by his agents

and servants, did operate and drive his said automobile along

Market street, in an easterly direction, and the said defendant,

by his agents and servants, at said time, did drive the said auto

mobile at a high and excessive rate of speed, and without warn

ing did negligently and carelessly strike and run over the plaint

iff, who was lawfully crossing said Market street as aforesaid.

The driver of the said ear was about the said defendant's busi

ness and was authorized to drive said automobile at the said

time by defendant.

3. Because of the negligence of the defendant and his said

agents the said plaintiff sustained severe injuries, to wit, the

plaintiff had concussion of the brain, three fractures of the

pelvic bone in his hip, which resulted in the shortening of his

25



386 New Jersey Practice Act.

left leg, and other severe injuries were inflicted upon him, and

he was obliged to spend a considerable length of time in hos

pitals and was confined to his home for a long period of time,

and is unable to work, and was. and now is, unable to carry on

his business. The plaintiff has further expended large sums of

money in efforts to recover from his injuries. Plaintiff de

mands the sum of twenty-five thousand dollars damages.

Fort & Fort.

Attorneys for Plaintiff.

Note: Complaint filed in Jennings v. Okin, 1l7 A. 21(0.

Judgment for plaintiff reversed by Court of Errors for rejection

of evidence.

No. 122. Complaint for Personal Injuries by Passen

ger in Auto Against Owner of Car Whose Driver's Negli

gence Caused the Injuries.

Hudson County Circuit Court.

(Title.)

Plaintiff says that—.

1. Defendant, Clinton Auto and Garage Company, is a cor

poration existing under the laws of the State of New Jersey,

and was such corporation on the 6th day of July, 1911.

2. On July 6, 1911, defendant kept and maintained a garage

on the Hudson Boulevard, in the town of West Hobokcn. in the

county of Hudson and State of New Jersey, and let out auto

mobiles provided with auto drivers, or chauffeurs, to all per

sons who applied therefor, and on the day aforesaid let an auto

mobile with a driver, or chauffeur, named Frederick Ellermann.

to one Walter Buhler, for hire or reward paid or agreed to be

paid by the said Buhler to the said defendant, for the purpose

of conveying him, the said Buhler, Christina Reutlinger and her

son and the plaintiff herein to the office of Weller & Lichten-

stein, in Hoboken, where the said plaintiff had been previously

requested by the said Buhler to accompany him and introduce

him to the said Weller & Lichtenstein, which was known to the

said defendant, its agents, servants and employes; that said
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Buhler had previously agreed to meet the said plaintiff at 600

Summit avenue, in the town of West Hoboken, and the said

chauffeur and said automobile, containing said Buhler, Christina

Reutlinger and her son, went to 600 Summit avenue aforesaid,

where plaintiff was invited into tlvi said automobile by the said

Buhler and the said chauffeur.

3. After the plaintiff had taken his seat in said automobile,

the said chauffeur drove said automobile to the city of Hoboken,

and there so negligently, carelesslv and unskillfully operated the

said automobile in which the said plaintiff was then and there

riding, that he ran said automobile foul of and against a mov

ing van on Hudson street, in the city of Hoboken, with great

force and violence, and said plaintiff was thereby greatly hurt,

cut, wounded, bruised and injured, and his nose was thereby

broken, and his face cut and scarred, and his eye was greatly in

jured, which scars and injuries are of a permanent and lasting

nature.

4. Said plaintiff was not guilty of negligence that in any way

contributed to his aforesaid injuries.

5. Said plaintiff, by reason of said injuries, lost a great quan

tity of blood, and became and was sick, sore, lame and disor

dered, and has suffered from the results of said injuries ever

since that time.

6. By reason of said injuries said plaintiff has suffered and

undergone great pain and torment, both of body and mind, and

still suffers therefrom.

7. By reason of said injuries said plaintiff was forced and

obliged to pay out a large sum of money for medicines and

doctor's bills in endeavoring to be healed and cured of his in

juries received as aforesaid.

8. By reason of the injuries so received by the plaintiff as

aforesaid, he has been hindered and prevented from carrying on

and transacting his necessary affairs and business most of the

time from the date of said injuries to the present date.

9. Plaintiff demands against the defendant, Clinton Auto and

Garage Company, $10,000 damages.

WBLLEB & LlOHTENSTEIN.

Attorneys for Plaintiff.
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Note: Complaint in Rodenburg v. Clinton Auto and Garage

Co., 87 A. 71; 84 L. 545. Judgment for plaintiff affirmed btj

Court of Appeals, memo, decision, 91 A. 1070.

No. 123. Complaint; Action for Personal Injuries;

Auto Striking Horse and Wagon Driven by Plaintiff.

Bergen County Circuit Court.

(Title.)

George B. Case, the defendant in this cause, was summoned

to answer unto John Daley, the plaintiff therein, in an action

at law upon the following complaint :

Plaintiff, John Daley, residing at 35 Prospect street, in the

city of Englewood, in the county of Bergen and State of New

Jersey, says:

1. On December 24, 1913, plaintiff was driving a wagon be

longing to his employer, one Philip A. Weidig, along Dana

Place, in the city of Englewood, in the county of Bergen and

State of New Jersey, going in a northerly direction; and after

having given the proper signals in accordance with the traffic

regulations of the city of Englewood, said plaintiff turned his

horse in a westerly direction, in order to enter the driveway of

one of the customers of the said Philip A. Weidig.

2. On that day the defendant, George B. Case, while driv

ing an automobile along the same highway, and in the same di

rection, but in the rear of the wagon driven by the said plaintiff,

negligently and carelessly drove and operated his said automobile

so that it ran into and against the wagon in which the said

plaintiff was riding and driving, and thereby caused said' wagon

to turn over.

3. The defendant was negligent in this, that he drove his said

automobile at an excessive rate of speed, thereby losing proper

control thereof; also said defendant was negligent in this, that

he failed to give any warning of his approach to said plaintiff

by blowing a horn, or otherwise; and also said defendant was

negligent in this, that he disregarded the signals given by the

said plaintiff in accordance with the traffic regulations of the
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said city of Englewood ; and by reason of these divers acts of

negligence of the defendant the collision aforesaid occurred.

1. As a result of said collision, plaintiff was thrown out and

under said wagon; his hip and the ligaments thereof were

sprained and injured, his legs and body were cut and bruised,

and he received other bodilv injuries, underwent great pain

and suffering, and has been permanently injured : he suffered

great shock to his nervous system, and has been from thence

hitherto, prevented from transacting his ordinary business, and

has been forced to pay out large sums of money for medical at

tendance and other expenses incident upon his injuries.

Plaintiff demands $10,000 damages.

Collins & Corbin,

Attorn-eys of Plaintiff.

Note: Complaint in Daly v. Case, 95 A. 973. Judgment

for defendant reversed by Court of Errors.

No. 124. Complaint for Negligence iv Operating an

Automorile on the Wrong Side of the Road, Wherery It

Collided With Plaintiff's AYagon, Throwing Him Out and

Injuring Him.

Bergen County Circuit Court.

(Title.)

Plaintiff. C. H. S., residing at , says that—

count 1.

1. On the twenty-eighth day of April, nineteen hundred and

nine, the said defendant was the owner and operator of a cer

tain automobile and was operating the same along a certain

public street in Ridgewood, in the county of Bergen and State

of New Jersey, known as Ridgewood avenue, and while operating

the said automobile it became the duty of the said defendant to

move and operate the said automobile with reasonable and proper

^eare and caution and in such a manner as to avoid running into

And injuring persons driving vehicles without negligence on their
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part along the said highway known as Ridgewood avenue as

aforesaid.

2. Defendant, disregarding his duty aa aforesaid,.did on the

twenty-eighth day of April, nineteen hundred and nine, so care

lessly and negligently run and operate the said automobile along

the said highway known as Ridgewood avenue, and on the wrong

side thereof, that as a direct and approximate cause of said

carelessness and negligence, the said automobile was with great

force and violence run into and driven against the wagon which

the plaintiff was then and there driving with reasonable and

ordinary care and caution along said public street known as

Ridgewood avenue.

3. By means of which said premises the said wagon was vio

lently pushed and rammed and the said plaintiff was violently

thrown over the dashboard to the ground, and his ribs were

broken, his knee affected, his legs and ribs bruised and he was

otherwise injured so that he has suffered and still suffers from

nervous shock resulting from the violence of the injuries, which

nervous shock has produced lack of sleep, headache and dizziness

and other injuries of a technical nature which the plaintiff is

unable to explain, whereby and by means of the premises the

plaintiff was kept from attending to his business for a long time

and prevented from making profits which he otherwise would

have made.

count 2.

4. On the twenty-eighth day of April, nineteen hundred and

nine, the said defendant was the owner and operator of a cer

tain automobile and as such was operating the said automobile

on a public highway known as Ridgewood avenue in the village

of Ridgewood, county of Bergen and State of New Jersey, so

that it then became and was the duty of the said defendant while

operating and moving the said automobile to keep a proper

lookout and to have his automobile under control so as to avoid

running into and injuring persons driving other vehicles on the

said highway without negligence on their part.

5. Yet the defendant disregarded his duty as aforesaid, and

did, on the said twenty-eighth day of April, nineteen hundred

and nine, while moving and operating the said automobile so
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carelessly and negligently failed to keep a proper lookout and

have his automobile under proper control, that as a direct and

approximate result of such carelessness and negligence the said

automobile was with great force and violence run into and against

the wagon which the plaintiff was then and there driving with

reasonable care and caution along the said highway, known as

Ridgewood avenue, by means of which said premise* the said

wagon was violently pushed and rammed and the plaintiff was

then and there violently thrown over the dashboard of the wagon

and thrown to the ground and his ribs were broken, his knee

affected, his legs and ribs bruised and he was otherwise injured

so that he has suffered and still suffers from nervous shock

resulting from the violence of the injuries, which nervous shock

has produced lack of sleep, headache and dizziness, and other

injuries of a technical nature, which the plaintiff is unable to

explain, whereby and by means of the premises the plaintiff was

kept from attending to his business for a long time and pre

vented from making profits which he otherwise would have made.

And by reason thereof the plaintiff was forced to expend a large

sum of money, a sum not yet calculated by plaintiff, in and about

endeavoring to be cured, and during all of which time he under

went and suffered great pain, and still undergoes and suffers

great pain, and will be compelled to expend divers large sums of

money endeavoring to be cured.

Plaintiff demands as damages, $5,000 and cost of suit.

Note: Adapted from declaration in Smith v. Barnard, 81 A.

7S4; 82 L. JfflS. Nonsuit set aside and new trial granted by

Court of Errors.

No. 125. Complaint—Railroad Crossing Accident. Auto

morile Struck by Train, Plaintiff Being a Passenger in

the Auto.

Supreme Court of New Jersey,

Union County.

(Title.)

The plaintiff, Anastasia Taylor, residing at number 21 Elm-

wood Place, Plainfield, Union county. New Jersey, says that—
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(1) Defendant, on November 26th, 1913, was and still is a

corporation organized under the laws of the State of New Jersey;

and was then also, and still is a common carrier of passengers

and freight by steam railroad operated and controlled by it

through the State of New Jersey.

(2) The course of the road owned, used, operated and con

trolled by the defendant is through the township of Fanwood, in

the county of Union and State of New Jersey, and through

divers other places in said state.

(3) Through the township of Fanwood, aforesaid, certain of

the trac ks of the defendant are laid at grade, and on a level with

the public streets, roads and highways, and at those certain

streets, roads, highways and grade crossings the defendant main

tains automatic hells and signals to announce and warn of the

approach of its trains.

(4) Such a grade crossing exists at Terrill road in the town

ship of Fanwood, aforesaid, where the tracks of the defendant,

running in an easterly and westerly direction, cross approxi

mately at right angles to Terrill road, a public highway which

runs in a northerly and southerly direction.

FIBST COUNT.

(1) On the twenty-sixth day of Novemher, aforesaid, at (lay

venue) the plaintiff, Anastasia Taylor, while riding by invitation

with one Alexander Stamler, in a northerly direction on the said

Terrill road in the township of Fanwood, aforesaid, approached

the tracks of the defendant on Terrill road at the same grade

crossing at a time when no warning was given by the defendant

either by bell, whistle or other means, of the approach of a

train in either direction.

(2) Because of the negligence on the part of the defendant

and the servants of the defendant in failing to give warning of

the approach of a train, as it was its duty to do, the said

Alexander Stamler proceeded in his automobile to cross the

tracks of the defendant and the automobile of the said Alexander

Stamler was then and there, while on the tracks of the defendant,

struck by a passenger train of the defendant running in an

easterly direction at a great and excessive rate of speed.
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(3) By force of the collision the plaintiff was hurled out of

the automobile, and severely and painfully injured, sustaining

injuries of a serious and permanent character.

SECOND COUNT.

(1) On the twenty-sixth day of November, 1913, aforesaid, at

(lay vaiur) the plaintiff, Anastasia Taylor, while riding by

invitation with one Alexander Stamler in an automobile owned

and driven by the said Alexander Stamler in a northerly direction

-on the said Terrill road in the township of Fanwood. aforesaid,

approached the tracks of the defendant on Terrill road at the

said grade crossing. The said Alexander Stamler was running

his automobile at a moderate rate of speed, and started to cross

the tracks of the defendant at the said crossing.

(2) The road at the side of the tracks and between the tracks

at the said crossing had been allowed by the defendant to become

and was depressed, so that the tracks projected above the level

of the road, so that the said crossing was out of repair.

(3) While the said automobile was on the tracks of the de

fendant and proceeding across from the southerly to the north-

'erly side the wheels of the automobile sank into the depression

"between the tracks and the sudden jar given to the automobile

when the wheels dropped into the depression stopped the engine

and locomotion of the automobile. When the said automobile

was thus suddenly stopped on the tracks of the defendant at the

said crossing it was struck by a passenger train of the defendant

running at a rapid and excessive rate of speed on the east-

bound track.

(4) By force of the collision the said Anastasia Taylor was

hurled out of the automobile and severely and painfully injured,

sustaining injuries of a serious and permanent character.

THIRD COUNT.

(1) On the twenty-sixth day of November, 1913, aforesaid, at

(lay venue) the plaintiff while riding by invitation with one

Alexander Stamler in an automobile owned and driven by the

said Alexander Stamler in a northerly direction on the said
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Terrill road in the township of Fanwood, aforesaid, approached

the tracks of the defendant on Terrill road, aforesaid, at the

said grade crossing. The automobile of the said Alexander

Stamler stopped while it was on the tracks of the defendant,

and while the said Alexander Stamler was endeavoring to adjust

the machinery of the automobile to get off the tracks of the

defendant the said automobile was struck by a passenger train

of the defendant running at a rapid and excessive rate of speed

on the easthound track, although at the time the said automobile

stopped on the track of the defendant, the train of the de

fendant which struck the automobile was a long distance away

from the said automobile and the said grade crossing, and was

approaching on a straight track and at such a distance as would

have given the engineer of the said train sufficient time and

opportunity to slow down and stop his train, and to avoid striking

the said automobile, which it was his duty to do and which he

negligently failed to do.

(2) By force of the collision the said Anastasia Taylor wag

hurled owi of the automobile and was severely and painfully

injured, sustaining injuries of a serious and permanent char

acter.

FOURTH COUXT.

(1) On the 26th day of November, 1913, aforesaid., at (lay

venue) the plaintiff, Anastasia Taylor, while riding by invita

tion with one Alexander Stamler, in an automobile owned and

driven by the said Alexander Stamler in a northerly direction on

the said Terrill road in the township of Fanwood, aforesaid,

approached the tracks of the defendant on Terrill road at the

said grade crossing at a time when no warning was given by the

defendant, by bell, whistle or otherwise, of the approach of a

train in either direction, and at a time when the road beside and

between the tracks of the defendant was out of repair, due to the

failure of the defendant to keep the passageway over its tracks

in good condition as the defendant is by law required to do.

(2) Because of the failure of the defendant to give any warn

ing of the approach of a train, the said Alexander Stamler pro

ceeded to cross the tracks of the defendant at the said crossing.
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and because of the failure of the defendant to keep the road be

side and between the tracks in repair the said automobile sank

into a depression between the tracks, and was struck by a pas

senger train of the defendant running at a rapid and excessive

rate of speed, although at the time when the said automobile

dropped into the depression between the tracks and stopped, the

train of the defendant which struck the said automobile was a

long distance away from the automobile and from the said cross

ing, approaching on a straight track and at such a distance as

would have given the engineer of the said train sufficient time and

opportunity to slow down and stop his train, and to avoid

strik'ug the automobile, which it was his duty to do, and which

he negligently failed to do.

(3) By force of the collision, which was caused by the negli

gence of the defendant, its servants and agents, in failing to

keep the road beside and between the tracks in repair and in

good condition, in failing to give sufficient warning of the ap

proach of the train, and in failing to stop the train in time to

avoid the collision, the said Anastasia Taylor was hurled out of

the automobile and severely injured, sustaining a compound

fracture of the hip. and other painful injuries of a serious and

permanent character.

By reason of said injuries the said Anastasia Taylor was pre

vented for a long time from attending to her business, and

thereby lost her earnings for a long time, and incurred large

expense for nursing and medical attendance, and has suffered

great rind permanent damage in addition.

The plaintiff therefore demands from the defendant twenty

thousand dollars ($20,090.00).

C. McK. WlIlTTEMORE.

Attorney for Plaintiff.

Note: Complaint in Taylor v. Lehir/h Valley R. R.. 9k A.

o&ff. Judgment for plaintiff affirmed by Court of Errors.
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No. 126. Complaint. Action of Negligence in Causing

the Burning of an Automorile.

New Jersey Supreme Court, Atlantic County.

(Title.)

Plaintiff, residing at Atlantic City, says that:

1. On August 29, 1909, plaintiff was the owner of and in

possession of a certain seven passenger Thomas automobile, pro

pelled by gasoline, the fuel for which was safelv stored in a

tank attached to and forming a part of said automobile, of

great value, to wit, of the value of $5,000, which said automobile

on said date plaintiff used in and about his business of carrying

passengers for hire, said automobile being driven by plaintiff's

servant, skilled in the driving of automobiles in general and

skilled in the Thomas automobile in particular.

2. On said day defendant hired said automobile from plaint

iff to carry defendant to Greenbank, Atlantic county. New Jer

sey, and return, and plaintiff, by his servant, carefully and skill

fully conveyed and carried defendant from Atlantic City to a

point at or near Greenbank.

3. At said point, to wit, at Mays Landing, in said county,

defendant negligently and carelessly interfered and took hold

of the steering wheel of said automobile while in motion, said

automobile being guided at the time by plaintiff's said servant,

and thereby caused it to run into a ditch or depression along the

side of the public road at or near Greenbank. aforesaid, and

thereby caused the gasoline to leak and escape from plaintiff's

said automobile.

4. Defendant thereupon negligently, carelessly and without

authority from plaintiff, and in the absence of plaintiff and his

servant, requested certain men to remove said automobile from

said ditch ; the said men, servants of the defendant, on the

evening of said day, at said point, to wit, at Mays Landing, in

said county, did thereupon negligently and carelessly endeavor

to remove said automobile from the ditch aforesaid, and did

negligently and carelessly bring and carry in close proximity to

said automobile a lighted lantern, by reason of which negligence
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and want of care of said defendant and his servants, and without

any negligence or want of care of plaintiff or his servant, the

gasoline in plaintiff's said car became ignited and said car was

thereupon entirely consumed, destroyed and ruined.

The plaintiff demands as damages $10,000.00.

Attorney of Plaintiff.

Note: The above complaint is based on the declaration filed

in the case of Brown v. Freeman, 86 A. 88k; 84 L. 360. Judg

ment for the plaintiff was affirmed by tlie Court of Error*.

No. 127. Complaint on Promissory Notes by Holder

Against Maker.

(Title.)

Plaintiff, residing in the Borough of Demarest, in the County

of Bergen and State of New Jersey, savs :

FIRST COUNT.

(1) He sues for the amount of a promissory note for one

hundred dollars made by the defendant Svlvester H. Williams

to the order of William V. A. Keeler, and by the said William V.

A. Keeler and others subsequently endorsed to plaintiff, a copy

of which note is hereto annexed, and which note was payable by

the terms thereof January second, 1914.

(2^ Said note is now the property of plaintiff and is unpaid.

Plaintiff demands as damages the sum of one hundred dollars

with interest from Januarv second, 1914.

8ECOND COUNT.

( 1 ) He sues for the amount of a promissory note for one

hundred dollars made by the defendant Sylvester H. Williams

to the order of William V. A. Keeler, and by the said William

V. A. Keeler and others subsequently endorsed to plaintiff, a
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copy of which note is hereto annexed, and which note was pay

able by the terms thereof February second, 1914.

(2) Said note is now the property of plaintiff and is unpaid.

Plaintiff demands as damages the sum of one hundred dollars

with interest from February 2, 1914.

TIIJRD COUNT.

(1) He sues for the amount of a promissory note for one

hundred dollars made by the defendant Sylvester H. Williams

to the order of William V. A. Keeler, and by the said William

V. A. Keeler and others subsequentlv endorsed to plaintiff, a

copy of which note is hereto annexed, and which note was pay

able by the terms thereof March second, 1914.

(2) Said note is now the property of plaintiff and is unpaid.

Plaintiff demands as damages the sum of one hundred dollars

with interest from March second, 1914.

FOURTH COUNT.

(1) He sues for the amount of a promissory note for one

hundred dollars made by the defendant Sylvester H. Williams

to the order of William V. A. Keeler, and by the said William

V. A. Keeler and others subsequently endorsed to plaintiff, a

copy of which note is hereto annexed, and which note was pay

able by the terms thereof April second, 1914.

(2) Said note is now the property of plaintiff and is unpaid.

Plaintiff demands as damages the sum of one hundred dollars

with interest from April second, 1914.

FIFTH COUNT.

(1) He sues for the amount of a promissory note for one

hundred dollars made by the defendant Sylvester H. Williams

to the order of William V. A. Keeler, and by the said William

V. A. Keeler and others subsequently endorsed to plaintiff, a

copy of which note is hereto annexed, and which note was pay

able by the terms thereof May second, 1914.
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(2) Said note is now the propertv of plaintiff and is unpaid.

Plaintiff demands as damages the sum of one hundred dollars

with interest from May second, 1914.

SIXTH COUNT.

(11 He sues for the amount of a promissory note for one

hundred dollars made by the defendant Sylvester H. Williams

to the order of William V. A. Keeler, and by the said William

V. A. Keeler and others subsequently endorsed to plaintiff, a

copy of which note is hereto annexed, and which note was pay

able by the terms thereof June second, 1914.

(2) Said note is now the property of plaintiff and is unpaid.

Plaintiff demands as damages the sum of one hundred dollars

with interest from June second, 1914.

SEVENTH COUNT.

(11 He sues for the amount of a promissory note for one

hundred dollars made by the defendant Sylvester H. Williams

to the order of William V. A. Keeler, and by the said William

V. A. Keeler and others subsequently endorsed to plaintiff, a

copy of which note is hereto annexed, and which note was pay

able by the terms thereof July second, 1914.

(2) Said note is now the property of plaintiff and is unpaid.

Plaintiff demands as damages the sum of one hundred dollars

with interest from July second, 1914.

EIGHTH COUNT.

(1) He sues for the amount of a promissory note for one

hundred dollars made by the defendant Sylvester H. Williams

to the order of William V. A. Keeler, and by the said William

V. A. Keeler and others subsequently endorsed to plaintiff, a

copy of which note is hereto annexed, and which note was pay

able by the terms thereof August second, 1914.

(2) Said note is now the property of plaintiff and is unpaid.

Plaintiff demands as damages the sum of one hundred dollars

with interest from August second, 1914.
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NINTH COUNT.

(1) He sues for the amount of a promissory note for one

hundred dollars made by the defendant Sylvester H. Williams

to the order of William V. A. Keeler, and by the said William

V. A. Keeler and others subsequently endorsed to plaintiff, a

copy of which note is hereto annexed, and which note was pay

able by the terms thereof September second, 1914.

(2) Said note is now the property of plaintiff and is unpaid.

Plaintiff demands as damages the sum of one hundred dollars-

with interest from September second, 1914.

TENTH COUNT.

(1) He sues for the amount of a promissory note for one

hundred dollars made by the defendant Sylvester H. Williams

to the order of William V. A. Keeler, and by the said William

V. A. Keeler and others subsequently endorsed to plaintiff, a

copy of which note is hereto annexed, and which note was pay

able by the terms thereof October second, 1914.

(2) Said note is now the property of plaintiff and is unpaid.

Plaintiff demands as damages the sum of one hundred dollars

with interest from October second, 1914.

ELEVENTH COUNT.

(1) He sues for the amount of a promissorv note for one

hundred dollars made by the defendant Sylvester H. Williams

to the order of William V. A. Keeler, and by the said William

V. A. Keeler and others subsequently endorsed to plaintiff, a

copy of which note is hereto annexed, and which note was pay

able by the terms thereof November 2d, 1914.

(2) Said note is now the property of plaintiff and is unpaid.

Plaintiff demands as damages the sum of one hundred dollars

with interest from November second, 1914.

Wendell J. Wright,

Attorney for Plaintiff.
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Note: Complaint in McCormack v. Williams, 05 A. 918.

Judgment for defendant reversed and new trial granted by Court

of Errors.

No. 128. Complaint Upon Promissory Notes Against

Endorser and Devisees of Maker and Executor. Action

Against Devisee of Land Under Act 3 C. S. 2739.

New Jersey Supreme Court, Cumberland County.

(Title.)

Plaintiff, a corporation organized under the national banking

laws of the United States and having its banking house and

principal place of business in the city of Bridgeton, county of

Cumberland and State of New Jersey, says:

1. On November 11, 1912, at (venue) and in his lifetime,

William Shillingsburg made and delivered to the said William

Shillingsburg, Jr., his certain promissory note for $2,000, pay

able four months after the date thereof to the order of the said

William Shillingsburg, Jr., a copy of which last-mentioned

note is annexed hereto as Exhibit A and made a part hereof,

which note was duly endorsed by the said William Shillings

burg, Jr.

2. On December 26, 1912, and in his lifetime the said Wil

liam Shillingsburg made and delivered to the said William

Shillingsburg, Jr., his certain promissory note for $5,000, pay

able four months after the date thereof to the order of the said

William Shillingsburg, Jr., a copy of which last-mentioned note

is annexed hereto as Exhibit B and made a part thereof, which

last-mentioned note was duly endorsed by the said William

Shillingsburg, Jr.

3. Thereafter, to wit, on or about the dates of each of the said

two notes respectively set forth in paragraphs 1 and 2 herein,

the said William Shillingsburg, Jr., endorsed and delivered

each of the same to the plaintiff, which in each instance then

and there discounted said two notes for said William Shill

ingsburg, Jr., for full face value less onlv the usual and cus

tomary discount charges, bona fide, in the usual course of busi

26
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riess and without notice or knowledge of a defense, if any, ex

isting to either thereof.

4. On the date of the maturity of each of said notes respect

ively the same were each duly presented for payment in accord

ance with the terms thereof and payment then and there de

manded and refused, and immediately notice of such demand

and non-payment respecting each of said notes was forthwith

given to the endorser thereof, the said William .Shillingsburg,

Jr., and the costs of protest of each of said notes, to wit. $1.54,

on each were paid by plaintiff.

1 '5: On or about February 7, 1913, the said William Shillings

burg died leaving a will, in which he appointed said William

Shillingsburg, Jr., and Maude E. Frame, his executors.

ii. On February 18, 1913, said will was admitted to probate'

by- the surrogate of Camden county and letters testamentary

were issued to said William Shillingsburg, Jr., and Maude E.

Frome, who each accepted the same.

• 7. That the said William Shillingsburg, Jr., and Maude E.

Frome are devisees of lands and tenements in and by the last

will and testament of said William Shillingsburg, deceased.

8. The said notes have been ever since their endorsement and

delivery to plaintiff as aforesaid and still are the property of

the plaintiff and in its possession as holder thereof for full face

value as aforesaid, and neither of said notes has been paid.

9. Plaintiff claims of the defendants the sum of $2,001.54,

with interest thereon from March 11, 1913, and the further

•sum of $5,001.54, with interest thereon from April 26, 1913.

George Hampton,

Attorney for Plaintiff.

Note: Complaint in Cumberland Nat. Wk v. Frome, 94 A.

•G25. Judgment for plaintiff affirmed by Court of Errors.
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No. 129. Complaint. Action on Bond Against Surety

for Loss Occasioned by Reason of Principal's Arandoning

Contract.

Supreme Court of New Jersey, Cumberland County.

(Title.)

Plaintiff, a municipal corporation of the State of New Jer

sey, situate in the county of Cumberland, in said state, says

that:

1. The defendant, Fidelity and Deposit Company of Mary

land, is a corporation organized under the laws of the State of

Maryland and duly authorized by the laws of the State of New

Jersey to execute bonds for suretyship, and was at all times

hereinafter mentioned engaged in the business of furnishing

surety bonds and acting as surety.

2. On May 26, 1910, at Bridgeton, Cumberland county, de

fendant and Hudson Terminal Construction Company, by their

obligation in writing dated on that day, bound themselves under

their respective corporate seals to the plaintiff in the penal sum

of $80,864.00, with the condition thereunder written that if the

said Hudson Terminal Construction Company, its heirs, exec

utors, administrators, successors or assigns, should and would

in all respects duly and fully observe and perform all and sin

gular the covenants, conditions and agreements of the said Hud

son Terminal Construction Company in and by a certain con

tract made by said Hudson Termial Construction Company

with plaintiff, dated May 26th, 1910, for furnishing and de

livering supplies and constructing sewers, which supplies and

construction work were more particularly designated in the

specifications annexed to said contract, and according to the true

intent and meaning of said contract and specifications, and

would indemnify and save harmless said plaintiff from and

against all suits, claims, demands or actions, for any injury or

damages sustained or alleged to have been sustained by any

party or parties by or from causes under the control of the said

Hudson Terminal Construction Company in the construction of

the work or any part thereof, or any neglect in protecting the

same, then the said obligation should be void and of no effect,

otherwise to remain in full force and virtue. A true copy of
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said above recited obligation is hereto annexed and made a part

of this complaint

3. That in and by said contract the said Hudson Terminal

Construction Company agreed, inter alia, that if the work to be

done under said contract should be abandoned, the said plaintiff

should have the right and power to notify the said Hudson Ter

minal Construction Company to discontinue all work or any

part thereof, under said contract, and thereupon said Hudson

Terminal Construction Company should discontinue said work

or such part thereof as the plaintiff might designate, and plaint

iff should have power, by contract or otherwise, as it might

determine, to complete the work to be done under said contract

or such part of it as plaintiff might deem necessary, in such

manner as plaintiff saw fit, and to charge the expense incurred

by plaintiff in so doing to said Hudson Terminal Construction

Company, and the expense so charged should be deducted

and paid by said plaintiff out of such moneys as might be

either due, or which might at any time thereafter become due,

to said Hudson Terminal Construction Company under said

contract or any part thereof, and in case such expense was

greater than the sum which would have been payable to said

Construction Company under said contract, then the said Con

struction Company should remit the amount of such excess to

the plaintiff on notice from the plaintiff of the excess due.

4. That after the execution of said bond, the said Hudson

Terminal Construction Company commenced the execution of

said contract and the specifications forming a part thereof here

inbefore referred to, and partially furnished and delivered sup

plies therefor and partially performed said construction work

thereunder until on or about December 12, 1910, on which said

date the said Hudson Terminal Construction Company aban

doned the construction of the sewerage system and sewage dis

posal works, specified in said contract, and thereafter performed

no more work and furnished no more material and supplies,

which said Hudson Terminal Construction Company had cov

enanted and agreed in and by said contract to perform and

furnish in accordance with the conditions and requirements of

said contract and specifications forming a part thereof.
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5. Thereafter, on or about January 9, 1911, at Bridgeton,

Cumberland county, aforesaid, plaintiff notified the said Hud

son Terminal Construction Company and the defendant in

writing, that inasmuch as the said Hudson Terminal Construc

tion Company had abandoned all work under said contract, the

said Construction Company should discontinue all work under

said contract and that plaintiff would complete the work re

maining to be done under said contract either itself or by new

contracts.

6. Plaintiff thereafter through its proper officers, servants

and employes completed or had completed the work remaining

to be done under said contract, a part of said work being done

by the officers, servants and employes of the said plaintiff, and

the remainder thereof being let by contract by the said plaintiff,

at a total expense to the said plaintiff for the completion of said

work of $24,379.29, which said last-mentioned sum the said

plaintiff was obligated to pay and did pay to its officers, servants

and employes and to the person or persons who completed the

remainder of the said work by contract.

7. That said sum of $24,379.29 so paid by the plaintiff ex

ceeded any and all moneys in plaintiff's hands retained from

moneys due the said Hudson Terminal Construction Company

and was greater than the sum which would have been payable

to said Hudson Terminal Construction Company under said

contract, if it had completely performed the same, to the ex

tent of $4,178.24 and which excess the plaintiff was compelled

to pay and did pay as aforesaid, all-by reason of the default

and neglect of the said Hudson Terminal Construction Com

pany to perform said contract, and for which said defendant is

liable to this plaintiff by reason of said bond to the extent of

$4,178.24 and interest. .

8. After the completion of the work remaining to be done

under said contract and as soon as the excess cost aforesaid was

ascertained, and on or abont April 18, 1912, plaintiff gave no

tice to the said Hudson Terminal Construction Company and to

the defendant of the said excess due plaintiff, and demanded

payment thereof, all of which both the said Hudson Terminal

Construction Company and the said defendant have refused to
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pay and still refuse to pay, and there is now due and owing to

the plaintiff upon the said bond, the full sum of $4,178.24 and

interest thereon from April 18, 1912, besides the costs of this

action.

Plaintiff demands as damages from the said defendant the

sum of $4,178.24 with interest from April 18, 1912.

Francis A. Stanger, Jr.,

Attorney for Plaintiff.

Note: Complaint taken from case of Bridgeton v. Fidelity

and Deposit Co. Judgment for plaintiff affirmed by Court of

Errors. 06 A. 918.

No. 130. Complaint for Deficiency Judgment on Boni>

After Foreclosure of Accompanying Mortgage, With Al

legation of Notice of Entry of Action Under Act of 1907r

p. 563, 3 C. S., p. 3423, sec. 51.

New Jersey Supreme Court.

County.

(Title.)

Plaintiff, A. N., residing at , says that—

1. On April 1, 1911, at (venue), the defendant, W. R., exe

cuted his bond of that date to W. H. in the penal sum of $70,-

000, conditioned to pay $35,000 with interest at 6 per cent.

2. To secure said bond defendant, W. B., executed a mortgage

of the same date to W. H. upon certain lands and premises

whereof the said defendant was seized in fee situate in (descrijy-

tion of premises).

3. On May 1, 1911, said W. H. assigned said bond and mort

gage to C. F. as collateral security for the payment of any and

all promissory notes theretofore made or which thereafter might

be made by said W. H. to C. F.

4. On June 1, 1911, the defendant, W. R., conveyed said lands,

by deed of that date, to the defendant, J. B., in fee ; which deed

was on June 3, 1911, recorded in the clerk's office of

county, in Book of Deeds, pages
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5. Said defendant, J. B., by a provision in said deed assumed

the payment of the principal and interest of said bond and

mortgage and agreed to pay off the same as a part of the con

sideration in said deed expressed.

6. On December 14, 1912, a final decree for the sale of the

said land and premises and the foreclosure of the said mortgage

was made in the Court of Chancery of New Jersey in a suit

brought for that purpose by the said C. F. against these defend

ants and others; and said decree adjudged that there was then

due upon said bond and mortgage the sum of $29,351.78 and

directed that a writ of fieri facias be issued to the sheriff of the

county of for the sale of said mortgaged prem

ises to make the said sum with lawful interest from December

12, 1912, and complainant's costs in that suit, which were there

upon taxed at the sum of $209.93.

7. On February 11, 1913, and within six months of the com

mencement of this action, the said sheriff, by virtue of said writ

of execution, duly sold said premises, according to the law of

public vendue, to the said C. F., he being the highest bidder at

said sale, for the sum of $12,000.

8. The sheriff's lawful fees and disbursements upon said exe

cution amounted to $127.96, which were thereupon paid by the

said C. F. to said sheriff, all of which appears upon the said

writ of execution which was duly returned into court.

9. After crediting upon the said decree and execution the

amount of the proceeds of said sale, there remained due to the

said C. F., upon the same a deficiency of the amount of

$17,989.10.

10. The said sum of $17,989.10 has not been paid nor has

any part thereof.

11. On June 21, 1913, by writing bearing that date, the said

C. F. assigned to plaintiff said bond and the money due and to

grow due thereon, with the interest and all his right, title and

interest of, in and to the same

12. On June 22, 1913, and within six months after the said

sheriff's sale and prior to the institution of this action and the

entry of judgment hereunder, plaintiff filed in the office of the

clerk of Common Pleas in and for the county of



408 New Jersey Practice Act.

(or in the office of the register of deeds and mortgages of the

county of ), being the county in which said mort

gaged premises are situate, a written notice of this proposed

action setting forth the court in which it was proposed to begin

such action, the names of the parties to such bond and action,

the book and page of the record of the said mortgage, together

with a description of the mortgaged premises, according to the

statute in such case made and provided, a copy of which said

notice is hereto annexed and made a part hereof.

13. Plaintiff's action against said defendants was commenced

within six months from the date of the sale of said mortgaged

premises.

14. Plaintiff demands $17,989.10 with interest from February

12, 1913.

Note: See Neu v. Rogge, 95 A. 632, Court of Errors: Marcus

v. Penn. Co., For Insurance of Lives, etc. November term.

Court of Errors, 1916.

No. 131. Complaint for Breach of Promise of Marriage.

New Jersey Supreme Court.

(Title.)

Plaintiff, who resides in the town of Kearny, in Hudson

county, New Jersey, says that :

1. Plaintiff was on and prior to July 4, 1908. and has ever

since been, sole and unmarried.

2. Defendant likewise was then and there, and still is un

married.

3. On the said July 4. 1908, at (venue), defendant requested

plaintiff to marry him and take him as her husband, and then

and there promised and undertook to marry her and take her for

his wife.

4. Plaintiff thereupon likewise undertook and promised to

marry defendant and to take him for her husband.

5. At various times subsequently thereto defendant repeated

and renewed to plaintiff his said promise of marriage.
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6. Relying on said promise and undertaking of defendant,

plaintiff has always from hence hitherto, remained, and still

•continues, sole and unmarried; and has at all times been and

still is ready and willing to marry defendant.

7. Defendant nevertheless has at all times since neglected and

refused, and still refuses to performe his undertaking, although

frequently requested thereto by plaintiff, and although a rea

sonable time has for that purpose long since elapsed.

Plaintiff demands as damages the sum of fifty thousand dol

lars ($50,000).

Edwabds & Smith,

Attorneys of Plaintiff.

Note : From Corduan v. McCloud, 93 A. 72Jf.

No. 132. Complaint. Action for Broker's Commission.

Essex County Circuit Court.

(Title.)

The plaintiff, Sidney S. Smith, of the city of Newark, county

•of Essex, and State of New Jersey, being a real estate broker,

says that:

(1) On August twelfth, 1912, the defendant duly authorized

him, by a written agreement, a copy of which is hereunto an

nexed, to sell for $45,000 the premises in the said city of New

ark known as Nos. 18, 20 and 22 Lafayette street, agreeing to

pay to plaintiff the usual brokerage of 2% per cent, on said

price for such sale.

(2) On September twelfth, 1912, plaintiff duly sold said

premises for defendant to one Charles A. Terrill for said price

and defendant agreed in writing to all the terms of said sale

and accepted a payment on account of the purchase price, as

appears by the copy of agreement hereunto annexed.

(3) Thereafter plaintiff demanded of defendant the agreed

brokerage.

(4) Defendant has not paid the same.
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Plaintiff demands, as damages, the amount due, $1,225, with

interest from September 12, 1912.

G. Rowland Munroe,

Attorney for Plaintiff.

Note: Filed in Smith v. Hopping, 96 A\ 99 i.

No. 133. Complaint by Real Estate Broker for Com

missions Where he Found Buyek and Defendant Refused

to Sell.

Hudson County Circuit Court.

(Title.)

Plaintiff, T. R., residing at , says that—

1. On the twenty-fifth day of July, one thousand nine hun

dred and six, at Jersey City, Hudson county, New Jersey, Mag-

dalon Minningham, the said defendant, authorized the said

plaintiff, by writing, to sell certain premises situated in Jersey

City and described in said writing, at the price and upon the-

terms thereon named, and agreed to pay two and one-half per

cent, of the gross amount on the sale, which authorization in

writing was then delivered on the day and date aforesaid to the-

said Thomas A. Ryer, and a copy of said authorization is here

unto annexed and marked Schedule "A."

2. Plaintiff, on the seventh day of March, in the year one

thousand niue hundred and seven, did sell said premises de

scribed in said authorization in writing for the price and upon

the terms therein named, to a person ready, willing and able to

purchase said premises for the sum of twenty-five thousand

dollars.

3. Defendant became indebted to the said plaintiff in the sum

of six hundred and twenty-five dollars, being two and one-half

per cent, commission of the gross amount of said sale, and there

after the said plaintiff demanded of the said defendant the said

sum of six hundred and twenty-five dollars ; yet the said de

fendant disregarded her promise and agreement to pay the said

plaintiff the said sum of six hundred and twenty-five dollars.
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contrary to the form and effect of the said agreement and all

other promises of undertaking.

Plaintiff demands as damages $1,000.

Note: Adopted from declaration in Ryer v. Minningham, 75

A. 890; 78 L. 7Jf2. Judgment for plaintiff affirmed by Court

of Errors.

No. 134. Complaint by Broker to Recover Commissions

upon Sales of Real Estate Against Agent of Owner of

Land, Agent Having Made Himself Personally Re

sponsible.

New Jersey Supreme Court.

Hudson County.

(Title.)

Plaintiff, P'. S., residing at , says that—

1. On the eighth day of April, a. D. 1907, in the city and

State of New York, to wit, at Jersey City, in the county of

Hudson and State of New Jersey, the said plaintiff entered into

a written agreement with the said defendant (a copy of which

said agreement is hereto annexed and made a part hereof)

whereby the said plaintiff agreed to devote his entire time from

the date of said agreement for a period ten weeks thereafter, to

the sale of certain real property situated at Portaupeck and

Deal, Monmouth county, New Jersey, said property being then

and there owned by Portaupeck Realty Company, a corporation

of New Jersey, for which the said defendant agreed to pay the

said plaintiff the sum of $100 per week, and twenty-five per

cent, of the purchase price of all the said property so owned as

aforesaid by Portaupeck Realty Company, which the said plaint

iff sold, caused to sell or secured purchasers for.

2. Plaintiff did devote his entire time from the eighth day of

April, 1907. for a period of ten weeks, thereafter to the sale of

the said property so situated as aforesaid at Portaupeck and

Deal, Monmouth county aforesaid, in pursuance of said con

tract and did sell, and secure purchasers for, divers lots of said

property.
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3. Defendant has failed and refused and still refuses to pay

unto the said plaintiff the amount due him, to wit, the sum of

one thousand nine hundred dollars ($1,900.00), the same being

twenty-five per cent. (25%) of the purchase price of the prop

erty sold as aforesaid for the said defendant and owned by said

Portaupeck Realty Company as aforesaid.

Plaintiff demands as damages $5,000.

Note: Adopted from declaration in Sadler v. Young, 78 A.

.890; 78 L. 59^. Nonsuit reversed by Court of Errors and new

trial granted.

No. 135. Complaint Aoainst Carrier of Goons for

Neglect to Transport Goods Within Reasonable Time,

Wherery Same Were Destroyed.

New Jersey Supreme Court.

Hudson County.

(Title.)

The plaintiffs, Isaac W. Carr and Fannie C. Estes, partners

doing business as lsaac W. Carr & Co., who reside in the city,

county and State of New York, say that :

first count.

1. On July 16, 1912, at Statesboro in the State of Georgia,

the plaintiffs caused to be delivered to the defendant, which was

a common carrier of goods for hire, from Statesboro aforesaid

to Jersey City, Hudson county, in this state, one carload of

watermelons of the value of $500, in car S. A. L. 16240, which

the defendant then and there received and accepted, as such

common carrier, and agreed to transport the same carefully and

within a reasonable time to the plaintiffs at Jersey City aforesaid,

for reward.

2. The defendant, at (lay venue), in violation of its agree

ment, failed and neglected to carefully transport the said water

melons from Statesboro aforesaid to Jersey City aforesaid and

failed and neglected to transport the same within a reasonable
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time ; and by reason thereof a large number of said watermelons

was wholly lost to the plaintiffs and the remainder was delivered

to the plaintiffs at Jersey City in a bad and damaged condition.

SECOND COUNT.

1. On July 16, 1912, at Fuman in the State of South Caro

lina, the plaintiffs caused to be delivered to the defendant, which-

was a common carrier of goods for hire, from Fuman aforesaid,

to Jersey City in this state, one carload of watermelons of the

value of $500, in car Sou. 39213, which the defendant then and-

there received and accepted, as such common carrier, and agreed

to transport the same carefully and within a reasonable time to-

the plaintiffs at Jersey City aforesaid, for reward.

2. The defendant, at (lay venue), in violation of its agree

ment, failed and neglected to carefully transport the said water

melons from Fuman aforesaid to Jersey City aforesaid and

failed and neglected to transport the same within a reasonable-

time; and by reason thereof a large number of said watermelons

was wholly lost to the plaintiffs and the remainder was delivered

to the plaintiffs at Jersey City in a bad and damaged condition.

THIRD COUNT.

1. On July 16, 1912, at Stilson in the State of Georgia, the

plaintiffs caused to be delivered to the defendant, which was a-

common carrier of goods for hire, from Stilson aforesaid to

Jersey City in this state, one carload of watermelons of the'

value of $500, in car C. of Ga. 6865, which the defendant then

and there received and accepted, as such common carrier, and

agreed to transport the same carefully and within a reasonable-

time to the plaintiffs at Jersey City aforesaid, for reward.

2. The defendant, at (lay venue), in violation of its agree

ment, failed and neglected to carefully transport the said water

melons from Stilson aforesaid to Jersey City aforesaid and

failed and neglected to transport the same within a reasonable-

time; and by reason thereof a large number of said watermelons

was wholly lost to the plaintiffs and the remainder was delivered

to the plaintiffs at Jersey City in a bad and damaged condition..
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FOURTH COUNT.

1. On or about July 16, 1912, at Ivanhoe in the State of

Georgia, the plaintiffs caused to be delivered to the defendant,

which was a common carrier of goods for hire, from Ivanhoe

aforesaid to Jersey City in this state, one carload of water

melons of the value of $500, in car A. C. L. 32852, which the

defendant then and there received and accepted, as such com

mon carrier, and agreed to transport the same carefully and

within a reasonable time to the plaintiffs at Jersey City afore

said, for reward.

2. The defendant, at (lay venue), in violation of its agree

ment, failed and neglected to carefully transport the said water

melons from Ivanhoe aforesaid to Jersey City aforesaid and

failed and neglected to transport the same within a reasonable

time ; and by reason thereof a large number of said watermelons

was wholly lost to the plaintiffs and the remainder was delivered

to the plaintiffs at Jersey City in a bad and damaged condition.

FIFTH COUNT.

1. On July 22, 1912, at Statesboro in the State of Georgia,

the plaintiffs caused to be delivered to the defendant, which was

a common carrier of goods for hire, from Statesboro aforesaid

to Jersey city in this state, one carload of watermelons of

the value of $500, in ear A. C. L. 31057, which the defendant

then and there received and accepted, as such common carrier,

and agreed to transport the same carefully and within a reason

able time to the plaintiffs at Jersey City aforesaid, for reward.

2. The defendant, at (lay venue), in violation of its agree

ment, failed and neglected to carefully transport the said water

melons from Statesboro aforesaid to Jersey City aforesaid and

failed and neglected to transport the same within a reasonable

time ; and by reason thereof a large number of said watermelons

was wholly lost to the plaintiffs and the remainder was delivered

to the plaintiffs at Jersey City in a bad and damaged condition.

SIXTH COUNT.

1. On July 25, 1912, at Statesboro in the State of Georgia,

the plaintiffs caused to be delivered to the defendant, which was
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a common carrier of goods for hire, from Statesboro aforesaid

to Jersey City in this state, one carload of watermelons of the

value of $500, in car A. C. L. 21113, which the defendant then

and there received and accepted, as such common carrier, and

agreed to transport the same carefully and within a reasonable

time to the plaintiffs, at Jersey City aforesaid, for reward.

2. The defendant, at (lay venue), in violation of its agree

ment, failed and neglected to carefully transport the said water

melons from Statesboro aforesaid to Jersey City aforesaid and

failed and neglected to transport the same within a reasonable

time; and by reason thereof a large number of said watermelons

was wholly lost to the plaintiffs and the remainder was delivered

to the plaintiffs at Jersey City in a bad and damaged condition.

SEVENTH COUNT.

1. On July 25, 1912, at Statesboro in the State of Georgia,

the plaintiffs caused to be delivered to the defendant, which was

a common carrier of goods for hire, from Statesboro aforesaid

to Jersey City in this state, one carload of watermelons of the

value of $500, in car S. A. L. 22576, which the defendant then

and there received and accepted, as such common carrier, and

agreed to transport the same carefully and within a reasonable

time to the plaintiffs at Jersey City aforesaid, for reward.

2. The defendant, at (lay venue), in violation of its agree

ment, failed and neglected to carefully transport the said water

melons from Statesboro aforesaid to Jersey City aforesaid and

failed and neglected to transport the same within a reasonable

time ; and by reason thereof a large number of said watermelons

was wholly lost to the plaintiffs and the remainder was delivered

to the plaintiffs at Jersey City in a bad and damaged condition.

Plaintiffs demand $500 damages on each count.

Queen & Stout,

Attorneys of Plaintiffs.

Note: Complaint in Carr v. P. R. R., 96 A. 588. Judgment

for plaintiffs affirmed by Court of Errors.
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No. 136. Complaint. Action of Negligence by Pas

senger Against Railroad for Throwing Plaintiff Out oi»

Seat by Sudden Stopping of Train.

New Jersey Supreme Court,

Atlantic County.

Plaintiff, W. T., residing in Atlantic City, says that—

1. On or about December 27th, 1907, the defendant was a

corporation of the State of New Jersey, incorporated under the

act concerning railroads, and was a common carrier of passengers

between Atlantic City, in the State of New Jersey, and Camden

in the State of New Jersey.

2. On said day plaintiff was a passenger on cars of said com

pany with a ticket entitling him to ride between said points,

and that while plaintiff was riding between said points the train

in which he was riding stopped at a point on what is known as

the elevated tracks in the city of Camden, to wit, at Mays Land

ing, in the county of Atlantic aforesaid.

3. While being so stopped said defendant, through the negli

gence and carelessness of its servants in charge of a train in the

rear, ran said train into and against the train in which plaintiff

was riding and threw him from the seat in the rear of the car

to a point in the front of the car.

4. Plaintiff thereby became and was permanently injured in

his head, spine and limbs, in consequence of which he, the

plaintiff, has been from that time to this extremely nervous and

will be so for the remainder of his life, whereby plaintiff has been

damaged in pain and suffering, in expenses of medicines and

doctor's bills, and in the loss in his business by reason of being

unable to attend to it, and in the loss which will accrue in the

future by reason of his inability to attend to his usual calling.

Plaintiff demands as damages $20,000.

Note: Above complaint is founded upon declaration filed in

case of Townsend v. West Jersey and S. R. R.
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No. 137. Complaint for Injury to Plaintiff While

Standing on Railroad Platform By Being Drawn By

Suction to a Train Passing at a High Rate of Speed.

New Jersey Supreme Court,

Passaic County.

(Title.)

The plaintiff, Marie Sehulz, as administratrix of the estate

of Carl Sehulz, by Ward & McGinnis, her attorneys, complains

of the defendant, the New York, Susquehanna and Western'

Railroad, and alleges—

1. That on the 13th day of May, 1912, she was by the sur

rogate of the county of Bergen appointed administratrix of all'

and singular, the goods and chattels, rights and credits, moneys-,

and effects of Carl Sehulz, deceased.

2. That the plaintiff is administratrix as aforesaid and was

at the time of the committing of the grievances hereinafter

mentioned, and is a resident of Ridgefield Park, in the county

of Bergen and State of New. Jersey.

3. That before and at the time of the committing of the griev

ance hereinafter mentioned, the defendant was a corporation,

organized under the laws of the State of New Jersey, and was

a* steam railroad, engaged as a common carrier of passengers

and freight.

4. The plaintiff avers, that at the time of the committing of

the grievances hereinafter mentioned, the defendant was the

owner of a certain steam railroad, which extended from the

West End, in the county of Hudson and through the county of

Bergen in the State of New Jersey, through a village in said

county of Bergen, known as Ridgefield Park, at which place the

said railroad extended in a generallv northerly and southerly

direction, and at said point consisted of two tracks of two rails

each, the more easterly of which tracks was known as the north

bound track, and the other of said tracks was known as the

southbound track.

5. Plaintiff avers that at the time of the committing of the

grievances hereinafter mentioned, to wit, the seventeenth day

of February, nineteen hundred and twelve, in (lay veiiue)

27
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there was erected at Ridgefield Park a certain railroad station

owned and maintained by the defendant used by it as a pas

senger and freight station, which station was situated on the

easterlv side of said railroad and close to the track known as the

northbound track, which said station was known and designated

tis the "Little Ferry Station." That between said station and

a point near the more easterly rail of said northbound track was

a platform, which platform was at a level with said railroad

tracks of the said defendant. That said platform was used by

passengers boarding or leaving trains of the defendant, and by

persons entering to and from and through said station.

fr. Plaintiff avers, that the said Carl Schulz, in the nighttime

of-the 17th day of February, 1912, in (lay venue) was then and

there standing upon said platform near the westerly edge theieof

of said northbound track, and in the nighttime and at the in

vitation and request and permission of the said defendant.

7. Plaintiff avers that while said Carl Schulz was then and

there standing upon said platform as aforesaid, a certain pas

senger fain of the defendant, in charge of its servants and

employees and drawn by a steam locomotive approached said

station, and going in a westerly direction carelessly, negligently

and improperly at a righ rate of speed, and without ringing any

bell or blowing any whistle or giving any other warning of its

.approach, and the said defendant well knowing the said Carl

Schulz was standing upon said platfrom, as aforesaid, and that

passengers might be standing upon said platform, along the

westerly edge thereof, carelessly, negligently and improperly

failed to give any warning of the approach of said train, or to

slacken the speed thereof, or to warn said Carl Schulz of the

approach of said train, or of the danger of standing upon said

platform near the westerly edge thereof, and by reason of the

premises, said train which was of such width as to strike any

person standing near the edge of said platfrom, did with great

force and violence strike, draw to it and drag along, the said

Carl Schulz and inflicted such injuries that he, the said Carl

Schulz, instantly died.
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8. And the plaintiff avers that the said Carl Schulz left sur

viving his widow, Marie Schulz and his children, Charles Schulz

and Otto Schulz.

9. Wherefore the plaintiff demands for relief a judgment for

the sum of $30,000.00.

Ward & McGinnis,

Attorneys of Plaintiff.

Note: Complaint filed in Schultz v. X. Y.. S. & 11'. R. Co.,

9k A. 579, held to show cause of action, by Court of Errors and

A ppeals.

No. 137a. Complaint. Injuries to Person on Railroad

Platform ; Suction of Passing Train.

New Jersey Supreme Court, Mercer County.

(Title.)

The plaintiff herein, Ernest Crotshin, a resident of the town

of Cashmere, in the county of Monroe, and State of West Vir

ginia, says that :

1. On and prior to the 24th day of October, 1912, defendant

was, and ever since has been, and still is a corporation organized

and existing under and by virtue of the laws of the State of

Pennsylvania, and a resident and citizen of the State of Penn

sylvania, and was during all the time aforementioned and still

is a common carrier, engaged, amongst other things, in the busi

ness of carrying passengers for hire between the city of Trenton,

county of Mercer, and State of New Jersey, and the town of

Stroudsburg, in the State of Pennsylvania, and operated a rail

road line and trains for the carriage of passengers between said

last-mentioned two points; and also operated and maintained

in connection therewith a certain depot or station, including

waiting rooms, passageways and platforms, in said city of Tren

ton, for the use of its passengers in alighting from, boarding

and awaiting the arrival and departure of its passengers trains

aforesaid.

2. On said 24th day of October, 1912, plaintiff had purchased

and obtained and received from defendant a ticket entitling
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him to be carried on that day, in one of defendant's passenger

trains, from Trenton, aforesaid, to Stroudsburg, aforesaid, and

was then and there a passenger of defendant.

3. Plaintiff being such passenger, as aforesaid, on the day

aforesaid, while awaiting in defendant's waiting room and sta

tion, as he then lawfully might, the arrival of defendant's train

to carry him to Stroudsburg aforesaid, was informed by de

fendant, through its station master, usher, or other servant or

agent, that said train was about to arrive to said station, and

invited him to and he did leave said waiting room and proceed

to one of defendant's platforms aforesaid, being the platform

provided by defendant for the use, amongst others, of its pass

engers from Trenton to Stroudsburg, in boarding the train

aforesaid.

4. While plaintiff was standing on said platform awaiting his

said train, and in the exercise of reasonable care, defendant

caused or permitted another of the trains operated and con

trolled by it, being a through train not stopping at Trenton

aforesaid, to pass along its said tracks adjacent to said plat

form, at an excessive rate of speed, creating and carrying with

it a great and powerful suction or rush of air, which caught

plaintiff and threw him to the concrete or stone floor of said

platform with great force and violence, thereby greatly injuring,

wounding and bruising him, so that he became and was, and

from thence hitherto has been, and in the future will always

continue to be, so long as he lives, sick, sore, wounded, disabled

and permanently injured.

5. Plaintiff's injuries were caused by the negligence of the

defendant, which negligence consisted in this: It was then and

there the duty of the defendant to use the great care which a

reasonably prudent man under the circumstances would have

used, to provide defendant with a safe and proper platform or

other place where plaintiff might safely await the arrival of his

train aforesaid, and to provide its said platform with railings,

enclosures or other guards or means of protection to prevent

plaintiff from being struck or otherwise injured by the trains

running upon the tracks operated by it; and to warn plaintiff

of the danger of being struck or otherwise injured by said trains
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while he was standing upon said platforms; and to avoid and

refrain from inviting or permitting plaintiff to enter and eome

upon the platform until after the passage of the train which

caused the injuries to plaintiff; and to avoid and refrain from

causing or permitting any of its trains to pass along said plat

form whereon said plaintiff was standing, a.* aforesaid, at a

high and excessive rate of speed, and to provide separate tracks

or other accommodations, so that its through trains should not

pass along adjacent to the platform on which plaintiff was

standing as aforesaid ; but the defendant carelessly and negli

gently disregarded its duty in each of said particulars, and

negligently failed to provide separate tracks or other accom

modations that its through trains should not pass along adja

cent to the platform whereon plaintiff was standing as afore

said ; and negligently caused and permitted one of its through

trains to pass along said platform whereon plaintiff was stand

ing as aforesaid, at a high and excessive rate of speed as afore

said ; and negligently failed to provide for plaintiff a safe and

proper platform or other place whereon to await the arrival of

his train ; and negligently failed to provide the platform

whereon it invited him to await the arrival of the train with

proper railings, enclosures or other guards or means of pro

tection to prevent him from being struck or otherwise injured

by its trains; and negligently invited and permitted him to

come upon said platform before its said through train had

passed, knowing the danger to which it was subjecting plaintiff,

and knowing that said platform was not provided with proper

guards for plaintiff's safety and negligently failed to warn him

of the danger aforesaid, or of the approach of its said through

train; so that plaintiff was injured as aforesaid.

6. By reason of plaintiff's injuries as aforesaid, he has been,

and in the future will continue to be, caused great pain and

suffering and partial permanent disablement from earning his

livelihood, and has suffered great and permanent loss of earn

ing capacity, and has been, and will continue to be, caused to

oxpend large sums of money in and, about endeavoring to have

his said injuries cured or alleviated.
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7. Plaintiff has been damaged, as above set forth, to the ex

tent of $25,000.00, and demands as damages against the de

fendant the sum of $25,000.00.

James and Malcolm G. Buchanan,

Attorneys for Plaintiff.

Note: From Crotshin v. Penn. R. R., 93 A. 110. Verdict for

plaintiff, $7,000; affirmed, Supreme Court.

No. 138. Complaint. Premature Start of Street Car,

Therery Throwing Plaintiff Off Car and Injuring Him.

New Jersey Supreme Court, Essex County.

(Title.)

The plaintiff , residing at , says that:

1. On the twenty-sixth day of December, nineteen hundred

and seven, the said defendant, by its servants, was operating,

running and propelling a certain passenger car along Broad

street, a public street in the city of Newark, in the county of

Essex aforesaid, for the carriage and conveyance of passengers

in and along said street and other public streets in said city of

Newark.

2. On the day and year aforesaid the said car came nearly to

a standstill, at the instance and request of the said plaintiff,

upon notice given by the said plaintiff to the said defendant, by

its servants operating said car on said Broad street, and the

said defendant by its servants then and there requested him, the

said plaintiff, to board and enter said car to become a passenger

in said car to be safely and securely carried by the said defend

ant, in the said car upon and along said Broad street, for hire

and reward to be paid by the said plaintiff to the said defendant

in that behalf.

3. Plaintiff avers that while he, the said plaintiff, was then

and there lawfully attempting to board and enter said car in

pursuance to said request of the said defendant by its servants,

the said defendant having then and there slackened and slowed

down the speed of said car almost to a standstill for the pur
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pose of permitting the said plaintiff to board and enter said car

safely, the said defendant by its servants then and there care

lessly, negligently and improperly suddenly accelerated the

speed of said car, without then and there giving any notice or

warning to the said plaintiff, thereby dragging and throwing the

plaintiff violently to the ground and then and there seriously

and painfully injuring him.

4. By means of the premises the plaintiff became and was

sick, sore, lame and disordered, and so remained and continued

for a long space of time, to wit, from thence hitherto, during all

of which time the said plaintiff suffered and underwent great

pain and was hindered and prevented from transacting and

attending to his necessary and lawful affairs, by him during all

that time to be performed and transacted, and lost and was de

prived of divers great gains, profits and advantages which he

might and otherwise would have derived and acquired, and

thereby also the said plaintiff was forced and obliged to lay out

and expend divers large sums of money, amounting in all to the

sum of two hundred dollars, in and about endeavoring to be

cured of the wounds, bruises and injuries so received as afore

said, to wit, at Newark, in the county of Essex aforesaid.

5. Plaintiff demands as damages the amount of five thousand

dollars.

Attorney of Plaintiff.

Note: Complaint founded upon declaration in Hess v. Public

Service Ry. Co. held good on demurrer by Court of Errors. 86

A. 951, 8+ L. 329.

No. 139. Complaint. Action by Manufacturer on Sale

of Manufactured Article.

(Title.)

Plaintiff, residing at Third Street and Port Avenue, Elizabeth,

New Jersey, says that on the 17th day of July, 1913, at (lay

venue) the defendant ordered in writing from the plaintiff one
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double helical cast iron split gear as per a blue print and drawing

furnished to the plaintiff by the defendant, it being understood

that the plaintiff was to work day and night so as to ship said

gear to the defendant as soon as possible; the plaintiff to charge a

reasonable price therefor, which order was accepted by the plaint

iff. That the plaintiff did make a gear as per said blue print

furnished by the defendant, and upon completion of the same on

the 2d day of August, 1913, shipped said gear to the defendant,

which gear was received, accepted and used "by the defendant.

That the reasonable price and value of said gear is the sum of

$1,684.95 as per book account hereto annexed and made a part

hereof. That no part of said bill has been paid, and there is due

to the plaintiff from the defendant $1,684.95, with interest

thereon from September 2d, 1913.

(A copy of said book account is attached thereto.)

Plaintiff demands as damages $1,684.95 with interest thereon

from September 2d, 1913.

Samuel Koestler,

Attorney for Plaintiff.

(Here follows itemized copy of book account.)

Note: Complaint in A. & F. Brown Co. v. C. Pardee Works,

95 A. 916. Judgment for plaintiff affirmed by Co-urt of Errors.

 

No. 140. Complaint by Schoolmaster on Special Agree

ment to Teach Defendant's Daughter, Averring That He

Taught Her Part of the Term and Was Ready and Will

ing to Continue His Instruction. Bit Defendant Took

His Daughter Away.

Atlantic County Circuit Court.

(Title.)

Plaintiff, residing at , says that:

1. On the first day of September, 1915, at Atlantic City, to

wit, at Mays Landing, Atlantic County, New Jersey, it was

agreed by and between the plaintiff and the defendant, that the

plaintiff should teach and instruct Mary, the daughter of the de
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fendant, in reading, writing and good manners, and other accom

plishments and qualifications, for a certain time, to wit, for the

space of one term, from September 1, 1915, to January 1, 1916,

and that the defendant in consideration thereof should pay to

the plaintiff for the same the sum of one hundred dollars, when

ever he should be thereafter requested.

2. Plaintiff in pursuance of said agreement, on the date first

aforesaid, at Atlantic City, to wit, at Mays Landing, Atlantic

County, aforesaid, did proceed to teach and instruct the said

Mary according to the terms of the said agreement, and did

then and there continue to teach and instruct her until Novem

ber 15, ISIS.

3. On the day last aforesaid the defendant took away his

daughter Mary from plaintiff, without just cause, and dispensed

with the further duty, and attendance of the plaintiff, although

he, the plaintiff, was then and there willing, and tendered and

offered to continue to teach and instruct the said Mary for the

residue of the term according to the terms of said agreement.

4. On January 1, 1916, -at the expiration of said term, at

Atlantic City, to wit, at Mays Landing, Atlantic County, afore

said, plaintiff demanded the said sum of $100 of the defendant,

but the defendant refused and neglected to pay the same.

Plaintiff demands as damages the sum of $200.

No. 141. Complaint. Action for Balance Due on Writ-

tun- Contract. Alleging Performance Generally.

New Jersey Supreme Court.

Hudson County.

Plaintiff, who resides at 29 Madison Avenue. Jersey City, New

Jersev. says :

1. Defendant and one David E. Kennedy, Inc.. a corporation

of Naw York, entered into an agreement dated April 2d, 1912,

at (lay veuve) (a true copy of which is hereto attached marked

"Schedule No. 1"), whereby said David E. Kennedy, Inc.,

agreed to furnish all cork tiling required under the terms of a



426 New Jersey Practice Act.

contract between the defendant and the trustees of Princeton

University, for the sum of $3,600.00, which defendant agreed

to pay to David E. Kennedy, Inc. Said David E. Kennedy, Inc.,

did and performed all things required to be done and performed

by it and was paid by the defendant the sum of $3,242.40, leaving

a balance due on March 1st, 1914, of $357.60.

2. David E. Kennedy, Inc., assigned by instrument in writing

(a true copy of which is hereto annexed marked "Schedule No.

2") its right, title and interest in said sum.

Plaintiff demands judgment for $357.60 and interest from

March 1, 1914.

J. Emil Walscheid,

Attorney of Plaintiff.

Note: Complaint in Decker v. Geo. W. Smith & Co., 96 A.

9J5. Judgment for plaintiff affirmed by Court of Errors.

No. 142. Complaint for Goods Sold and Delivered.

Passaic County Circuit Court.

(Title.)

Plaintiff, a corporation of the State of West Virginia, having

its principal place of business at No. 44 East 23d Street, in the

City of New York, says that:

1. It sues for the price of goods sold and delivered to the

defendant under a written agreement, a copy of which is hereto

annexed and made part hereof.

2. Defendant has paid on account of said agreement only $80,

leaving due a balance of $40.

Plaintiff demands as damages, the amount still due on said

agreement, being $40. with interest from June 29, 1910.

(Signed) Freeman & Westerhoff,

Attorneys for Plaintiff.

Note: From Funic & Wagnalls Co. v. Stamm, SS A. 1050.
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No. 143. Complaint. Action on Written Contract by

Assignee of Consignor Against Consignee for Goods Sold.

New Jersey Supreme Court, Essex Count v.

(Title.)

The plaintiff. Frank S. Kelley, residing in the Borough of

Chatham, New Jersev, says that:

1. On or hefore October 3d, 1911, at (lay venue) William

Atkirs & Co., Limited, a corporation, organized and existing

under and by virtue of the laws of Great Britain, entered into a

contract in writing with the defendant whereby the said company

agreed to consign to the defendant certain shipments of steel to

remain the property of the said company until sold by the de

fendant, and whereby the defendant on the 15th day of each

calendar month was to send to the said company a full state

ment of all the stock sold during the preceding month, and at

the same time send a sight draft on London for the stock sold at

the rates and prices mentioned in said agreement, less a dis

count of five per cent, plus the net amount of duties paid by the

said company on said steel.

2. On or before April 24th, 1913, the said company, in ac

cordance with the terms of said contract, gave to the defendant

six calendar months' notice in writing addressed to the defend

ant at its usual place of business of said company's intention

and election to terminate said contract, and the said contract was,

pursuant to and in accordance with the terms thereof termi

nated in the month of October, 1913.

3. At the time of the termination of said contract the de

fendant had sold a portion of said steel consigned to it by the

said company amounting 1n the sum of $614.38.

4. .The defendant, by its statement in writing dated November

8th, 1913, headed Tool Steel Statement of Account. Faitoute

Iron & Steel Co. with Wm. Atkins & Co., Ltd., admitted that the

balance per inventor}' of stock on October sales showed the sum

of $614.38 due to said company by the defendant.

5. The said company demanded of the defendant the said sum

of $1>14.38, which the defendant refused to pay.
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6. On January 16th, 1914, the said William Atkins & Co.,

Limited, assigned its claim against the Faitoute Iron & Steel

Company for the sum of $614.38 to the plaintiff herein.

Plaintiff demands as damages the sum of $614.38, and interest.

LUM, TAMBLYN & COLYER,

Attorneys for Plaintiff.

Note: Complaint in Kelley v. Faitoute Iron & Steel Co., 9Jf

A. S02. Judgment for plaintiff affirmed by Court of Errors.

No. 144. Complaint. Action- on Contract to Recover

-Contract Price of Work, Averring Performance Gen

erally.

New Jersey Supreme Court.

Atlantic County.

(Title.)

Plaintiffs, N. P.., G. P., E. P. and F. P.., trading as N. R. &

Sons, residing at Atlantic City, N. J., say that—

1. On April 1, 1903, at Ocean City, Cape May county, New

Jersey, to wit, at Mays Landing, Atlantic county, New Jersey,

plaintiffs agreed, in writing under seal, with the defendant, a

corporation of the State of New Jersey, that they would furnish

all necessary labor, materials, appurtenances, tools and superin-

tendance for the construction of the fill on the property of the

defendant in a thorough and workmanlike manner, in accord

ance with the plans and specifications of L. & T. Co., describing

the same, a copy of which said Agreement, specification and

plans is attached hereto and made i. part hereof.

2. Plaintiffs have in all things performed the said contract

according to its terms, and the terms of the specifications and

plans-, and have filled the property of the said defendant referred

to in said contract, to the amount of 104,916 cubic yards of

fill.

3. Plaintiffs are entitled to receive for said fiill the sum of

13% cents per cubic yard, in all. the sum of $14,163.66. in addi

tion to the sum of $1,000 for settlement, as provided by said
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contract, or in all the sum of $15,163.66, which defendant has

refused, neglected and failed to pay, although demanded so to do.

Plaintiffs demand as damages $15,163.66.

Attorney of Plaintiffs.

Note: Above complaint is based on declaration filed in case

of Risley v. Ocean City Development Co., in which judgment

for plaintiff was affirmed by Court of Errors. 69 A. 192; 75 L.

840-

No. 145. Complaint to Recover on Contract of Sub

scription to Stock in Plaintiff Company.

New Jersey Supreme Court.

Ocean County.

(Title.)

Plaintiff, Island Heights and Seaside Park Bridge Company,,

a corporation of the State of New Jersey, having its principal

and registered office in Toms River, in said state, says:

1. That the defendant, The Brooks & Brooks Corporation, is

a corporation of the State of New York, authorized to transact

business in the State of New Jersey, and having its principal

office in this State at No. 304 Newark avenue, Jersey City, and

that it is engaged in the business of developing certain lands

located in the township of Dover, in the county of Ocean and

State of New Jersey, near Island Heights, and selling the same

in building lots.

2. That on or about October 28th, 1911, George H. Holman,

Caleb Falkenburgh, George C. Van Hise, Edwin H. Berry,

Adolph Ernst, Fred. G. Stanwood, Edwin J. Schoettle, Henry

C. Lippineott, F. P. Larkin, Thomas Y. Nelson, George E.

dimmings. Albert W. Atkinson, J. Milton Slim, Charles L.

McKeehan, Jacob C. McClenahan, Frank Tilton, Thomas A.

Mathis, Jesse P. Evernham, Henry H. Davis and W. Scott

Jackson associated themselves together under the name of the

Organization Committee of the Island Heights and Seaside

Park Turnpike Company, as a committee for the obtaining of



430 New Jersey Practice Act.

subscriptions to the capital stock of the plaintiff company, by

whatever name it should be incorporated, and the incorporation

and organization of said company.

3. That on September 12th, 1912, plaintiff was duly incor

porated under and by virtue of the provisions of an act of the

Legislature of the State of New Jersey entitled "An act to au

thorize the formation of toll bridge- companies and to regulate

the same," passed April 12th, 1912, for the construction and

operation of a toll bridge in Ocean county, New Jersey.

4. That on November 23d, 1912, plaintiff was duly organized

and then and thereupon adopted and ratified all of the acts of

said Organization Committee, and succeeded to all of the rights

of said committee, and thereafter promptly surveyed and located

a right of way for said toll bridge, beginning in the borough of

Seaside Heights, Ocean county, New Jersey, at the intersection

of the middle line of Hamilton avenue with the bulkhead along

the easterly shore of Barnegat bay, and running thence westward

over and across Barnegat bay and Pelican Island to a point at

the intersection of the middle line of Washington street, in the

township of Dover, county of Ocean and State of New Jersey,

with the mean high-water mark on the westerly shore of Barne

gat bay, and is now constructing said toll bridge thereon.

5. That the construction and operation of said toll bridge is a

work necessary and useful in the business of the defendant com

pany, and that the defendant company is duly authorized by

the laws of the State of New York to purchase, acquire and hold

the stock of plaintiff company.

6. That on July 18th, 1913, in the city of New York, at (lay

venue), in the State of New York, the defendant, by I. B.

Brooks, its president, an officer duly authorized to that end,

executed a certain written subscription agreement, a true copy

of which agreement is annexed hereto and made a part hereof,

and thereby subscribed for ten shares of the capital stock of

plaintiff company, of the par value of fifty dollars each, and

agreed to pay for the same in the manner therein set forth.

7. That thereupon, in said city and state, said subscription

was accepted on behalf of plaintiff by Maja Leon Berry, its

agent, duly authorized for that purpose.
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8. That on December 4th, 1913, shares of stock in plaintiff

company of a par value of $80,000 were subscribed, and on De

cember 13th, 1913, notice was duly mailed by the secretary of

plaintiff company to defendant, at the address appearing on said

subscription agreement, that shares to said par value had been

subscribed, and that the first installment of defendant's sub

scription would fall due on December 23d, 1913, being ten days

after such notification.

9. That on January 5, 1914, defendant was notified that the

second installment of its subscription would fall due on January

15, 1914, being more than 30 day.* after the date of the notice

in reference to the first installment.

10. That on December 9th, 1913, the Board of Directors of

plaintiff, at a meeting duly convened, passed a resolution calling

for the balance of said subscription in the following install

ments :

$5.00 per share, payable February 15, 1914.

$10.00 per share, payable March 15, 1914.

$10.00 per share, payable April 15, 1914, of which defend

ant had due notice.

11. That there became due from defendant to plaintiff, on

said agreement of subscription, and in accordance with the terms

thereof, $10.00 per share, amounting to $100, on December 23,

1913 ; $15 per share, amounting to $150, on Januarv 15, 1914;

$5 per share, amounting to $50, on February 15, 1914 ; $10

per share, amounting to $100, on March 15, 1914; and $10 per

share, amounting to $100, on April 15, 1914 ; no part of which

has been paid.

12. That there has accrued on each of said sums interest from

the date upon which it became due, all of which, together with

the principal thereof, amounting to $500, is now due and owing

from defendant to plaintiff.

Plaintiff demands $1,000 damages and costs.

Berry & Riggins,

Attorneys of Plaintiff.

Note: Complaint in Island Heights and Seaside Park

Bridge Co. v. Brooks & Brooks, 97 A. Z67. Judgment for de

fendant reversed by Court of Errors.
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No. 146. Complaint Against Corporation for Failure to

Deliver Stock Subscribed for by Stockholder and As

signed to Plaintiff.

Hudson County Circuit Court.

(Title.)

The plaintiff, residing at No. 586 Newark avenue, Jersey City,

New Jersey, says :

1. That the defendant, the Marconi Wireless Telegraph Com

pany of America, is a corporation organized and existing under

the laws of the State of New Jersey, with its registered office

in the city of Jersey City, county aforesaid.

2. That on or about the 18th of April, 1912, the stockholders

of said company, at a meeting regularly called and held, author

ized the increase of the capital stock of said company, from

$1,662,500.00 to $10,000,000.00.

3. That on or about the said 18th day of April, 1912, by vir

tue of the authority vested in them, the directors of said com

pany offered to stockholders of record at the close of business

on April 20, 1912, the right and privilege to subscribe for

twenty-five shares of said new stock, at par value ($5.00), for

every share held by them respectively, upon the following terms,

to wit:

(1) Subscriptions may be paid in full on or before May

6, 1912, and thereafter, as soon as they can be prepared,

certificates of stock will be issued for the same as of that

date.

(2) If not paid, in full as above, the subscription shall

be paid in installments as follows: 40 per cent., that is,

$2.00 per share, to be paid at the time of making the sub

scription, or on or before May 6, 1912; 60 per cent., that

is, $3.00 per share, to be paid on or before June 10, 1912.

(3) Receipts will be given as partial payments are made,

and shall be endorsed and surrendered when the certificates

of stock are issued.

(4) Rights to subscribe belonging to any number of

shares may be assigned, and the subscription may be made

by the holder, but only upon presentation of a duly exe

cuted written assignment.
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V

(5) The right to subscribe will cease on May 6, 1912;

subscriptions upon which said first payment is not then

made will be declared forfeited. Any portion of the new

issue of $7,000,000.00 not subscribed for on or before May

6, will be disposed of as the board of directors shall deter

mine.

All subscriptions and payments for the new issue of

stock must be made to the Corporation Trust Company,

the registered agent, at No. 15 Exchange Place, Jersey

City, New Jersey. And that annexed hereto is a copy of

the notice of said offer, sent out by said board of directors

which is made a part hereof and marked Exhibit "A."

4. That at the close of business on said 20th day of April,

1912, one M. L. Parsons, was the holder of record of 135 shares

of the capital stock of said company, and by virtue thereof, be

came entitled to subscribe for 3,375 shares of the increased

capital stock of said company, upon the terms and conditions

of said offer, hereinbefore in paragraph 3 set forh.

5. That on May 1, 1912, said M. L. Parsons, for good and

valuable consideration, by instrument in writing, a true copy of

which is herenuto annexed and made a part hereof, and marked

Exhibit "B," transferred and assigned the right to subscribe

for the shares of the increased capital stock of said company,

attaching to said 135 shares, to Herbert Levy, Guy W. Levy and

C. Sedgwick Levy, partners, trading as Levy Brothers, and that

the said Levy Brothers thereby became entitled to subscribe for

3,375 shares of the increased capital stock of said company.

6. That the said Levy Brothers thereupon, on May 3, 1912,

accepted said offer and subscribed for said 3,375 shares of the

increased stock of said company, and delivered said subscrip

tion agreement or acceptance, a true copy of which is hereto an

nexed and made a part hereof, and marked Exhibit "C," to

gether with the sum of $6,750.00, in accordance with the terms

of said offer, at the office of the registered agent of said com

pany, at No. 15 Exchange Place, Jersey City, N. J., which said

subscription agreement and said sum of $6,750.00 was received

by said company.
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7.' That on June 10, 1912, said Levy Brothers paid to said

company the sum of $10,125.00, being the balance due upon said

subscription, which sum was received by said company.

8'. That thereafter, and ever since, said company has refused

and still refuses to deliver to said Levy Brothers said 3,375

shares of said increase, although often requested so to do. ■

9. That by reason of the failure of said defendant company

to deliver said stock to the said Levy Brothers, the said Levy

Brothers have sustained damage in the sum of $47,250.00.

10. That on December 6, 1912, said Levy Brothers, for good

and valuable consideration, transferred and assigned their said

claim against said defendant company, to George W. C. Schmidt,

by instrument in writing, a true copy of which is hereto annexed

and made a part hereof, and marked Exhibit "D."

Plaintiff demands, as damages, the sum of $47,250.00, with

interest.

A. A. Melniker,

Attorney of Plaintiff.

Note: From Schmidt v. Marconi Wireless Tel. Co.. 90 A.

1017.

No. 147. Complaint. Deceit for Misrepresentations in

Sale of Corporate Stock.

New Jersey Supreme Court, Union County.

(Title.)

The plaintiff, Elizabeth W. McMillan, residing at 438 East

57th Street, in the City, County and State of New York, says

that:

PIRST COUNT.

1. That on the 11th day of February, 1905, in the City of

Bayonne, County of Hudson, and State of New Jersey, the

plaintiff purchased from the defendant 40 shares of the capital

stock of Independent Producers Union Pipe Line Company, a

corporation incorporated under the laws of the District of Colum

bia, and shortly thereafter a certificate of stock therefor was
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issued to her by the said Alexander Dallas at the City of

Bayonne aforesaid.

2. The consideration for the said sale was the sum of

$2,000.00, for which this plaintiff made and executed to the

said Alexander Dallas, her certain promissory note, bearing

date cn or about the 11th day of February, 1905, payable in

three months from the date thereof, with interest thereon, which

said note was by the said Dallas discounted at a certain bank in

the City of Bayonne, County of Hudson, New Jersey.

3. That plaintiff, from time to time, reduced the principal of

said note, and executed renewals thereof, and on the 11th da\ of

August, 1909, there was due upon the last renewal of said note,

the sum of $880, this plaintiff having paid on account of the

original indebtedness the sum of $1,120.00 and interest at 6

per cent, on the unpaid balances.

4. At the time of the purchase and sale of the said stock as

aforesaid, the said Alexander Dallas falsely, fraudulently and

deceitfully stated and represented to her, the plaintiff, that one

George Carragan, was the secretary and treasurer of the Inde

pendent Producers Union Pipe Line Company, and that Boss

Vanderhoven was the vice-president thereof, and that both were

stockholders therein; that said Independent Producers Union

Pipe Line Company had actually begun the construction of a

pipe line for carrying oil from Coalinga to Alvizo in the State

of California, a distance of 132 miles; that the company had a

contract with the Caledonian Oil Company or Caledonian Crude

Oil Company to purchase all the latter company's oil product and

had contracts with several other oil companies doing business

in the State of California, which contracts would be very profit

able to Independent Producers Union Pipe Line Company;

that the business of the Independent Producers Union Pipe Line

Company was prosperous and would in a short time yield large

dividends and profits to the stockholders; that all of the stock

of said Independent Producers Union Pipe Line Company had

been sold for cash and at par; that the proceeds of the sale of

stock to the plaintiff would be put into the corporate treasury

and the money used for the prosecution of the work of con

structing said pipe line.
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5. At the time of the statements and representations afore

said, made by the said Dallas, this plaintiff was acquainted with

the said George Carragan, knew him to be a banker of great

ability and success, and of excellent standing in the community

in which he lived and did business, and a man enjoying the

confidence of many people, all of which was well known to the

said Dallas, and this plaintiff knew from the statements and

representations of said Dallas that said Ross Vanderhoven was

a person of large means, business capacity and success, and of

excellent standing, and likewise enjoying the confidence of many

people.

6. The plaintiff believed the statements and representations

made to her by the said Dallas, and each of them, to be true,

and the said Dallas knew that she, the said plaintiff, believed

said representations, and each of them, to be true, and intended

that she should believe them, and each of them, and relying upon

the truth of said statements and each of them, the plaintiff pur

chased the shares of stock aforesaid and paid on account thereof

the aforesaid various sums of money.

7. The plaintiff has recently learned that the representations

so as aforesaid made by the said Dallas, and each of them were

false and is false and untrue, and alleges that at no time was

the said George Carragan or the said Ross Vanderhoven a

stockholder in the said Independent Producers Union Pipe Line

Company, and the secretary and treasurer or vice president

thereof, respectively, nor did they or either of them hold any

otfice in said company, and that the construction of a pipe line

by said company from Coalinga to Alvizo in said State of Cali

fornia, was never begun; that said company never had any

contract with the Caledonian Oil Company or Caledonian Crude

Oil Company, nor with any other company, to purchase its oil

products; that the business of said Independent Producers

Union Pipe Line Company was not prosperous at the time of

making said representations, and never was prosperous; never

had and never would yield large dividends and profits to stock

holders; all of which was and is well known to the defendant

Alexander Dallas; and that said stock so sold to this plaintiff
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was ;he property of the said Alexander Dallas, issued to him

without consideration, and the proceeds of said sale he used and

applied for his own uses and purposes, and that said moneys

were never turned into the corporate treasury, nor were they

used, nor did the said Dallas intend that they be used to provide

funds to further the construction of said pipe line, and that

much of the stock of said company had been sold for less than

par.

8. The plaintiff alleges that at the time of the purchase by

her of said shares of stock, and ever since, the same have been of

no worth or value, and have yielded no profits and dividends,

and the said Dallas well knew the worthlessness of said stock at

the time of the purchase and sale thereof as aforesaid.

9. On the 29th day of December, 1907, the said Alexander

Dallas and his wife left the State of New Jersey and took up

their place of residence and abode in the State of California, and

resided in said State until the 25th day of September, 1909,

when they returned to the State of New Jersey, and took up their

residence.

10. That from the said 29th day of December, 1907, to the

25th day of September, 1909, the said Alexander Dallas was at

no time within the State of New Jersey, nor did he have any

residence, place of abode, or place where process might be served

upon him in said State of New Jersey.

The plaintiff says that she has been damaged by the false and

fraudulent representations of the said Alexander Dallas, made as

aforesaid, and therefore demands of the defendant Alexander

Dallas, $3,000.00 damages.

SECOND COUNT.

1. That on or about the 15th day of August, 1905, in the City

of Bayonne, County of Hudson, and State of New Jersey, the

plaintiff purchased from the defendant, for the sum of $700.00,

which she then and there paid to the defendant, seven more

shares of the capital stock of Independent Producers Union Pipe

Line Company, a corporation incorporated under the laws of the

District of Columbia, and thereafter, certificates of stock there
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for were delivered to her by the said defendant, at the City of

Bayonne aforesaid.

2. The plaintiff repeats the matters and things and allega

tions set forth in paragraph 4 of the first count of this com

plaint.

3. The plaintiff repeats the allegations and matters and things

set forth in paragraph 5 of the first count of this complaint.

4. The plaintiff repeats the allegations and matters and

things set forth in paragraph 6 of the first count of this com

plaint.

5. The plaintiff repeats the allegations and matters and things

set forth in paragraph 7 of the first count of this complaint.

6. The plaintiff repeats the allegations and matters and things

set forth in paragraph 8 of the first count of this complaint.

7. The plaintiff repeats the allegations and matters and things

set forth in paragraph 9 of the first count of this complaint.

8. The plaintiff repeats the allegations and matters and things

set forth in paragraph 10 of the first count of this complaint.

The plaintiff says that she has been damaged by false and

fraudulent representations of the said Alexander Dallas, as

above in this count set forth, and therefore demands of the de

fendant the sum of $1,500.00 as damages.

Sidney W. Eldridge,

Attorney for Plaintiff.

Note: Complaint filed in McMillan v. Dallas, 96 A. 1005.

Judgment of nonsuit reversed and new trial granted by Court

of Errors.

No. 148. Complaint Upon Covenant by the Party for

Whose Benefit It Was Made, Wherery Defendant Prom

ised Covenantee to Pay Plaintiff's Claim.

New Jersey Supreme Court, Cape May County.

(Title.)

Plaintiff, W. C, etc.. residing at , says that:

1. On or about the nineteenth day of September, nineteen

hundred and seven, Sallie Whittenberg was engaged in busi
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ness at Eldora, in said county, and carried the same on under

the name and style and designation of Philadelphia Pickling

Company;, that she there and then employed the said Walter

Chambers to work for her in and about her factory at said

Eldora; that, while so working, by the negligence of the said

Sallie Whittenberg, said Walter Chambers was injured ; that

afterwards said Walter Chambers brought suit against said

Philadelphia Pickling Company, in the Supreme Court of New

Jersey; that said Sallie Whittenberg defended the same and

that said Walter Chambers procured in said suit a judgment

for four thousand dollars against the said Philadelphia Pickling

Company, which judgment remains in whole unpaid.

2. On or about the seventh day of September, nineteen hun

dred and eight, the said Sallie Whittenberg, her husband Louis,

and Maurice Sloan presented a certificate to the governor of

the State of Pennsylvania and obtained a charter incorporating

said Philadelphia Pickling Company, which corporation subse

quently obtained permission to do business in the State of New

Jersey, and have since done business in said state, at Eldora,

as had been done theretofore.

3. On or about the seventh day of November, nineteen hun

dred and eight (venue), the said Sallie Whittenberg, trading as

the Philadelphia Pickling Company, entered into an agreement,

under seal, with the Philadelphia Pickling Company, incorporated

as aforesaid, copy of which is attached to this declaration and

forms a part thereof, by which the said Philadelphia Pickling

Company, incorporated as aforesaid, inter alia, for valuable

consideration, agreed to pay "any claim now existing or here

after to be made by Walter Chambers, suit for which has al

ready been brought in the State of New Jersey," and that the

said Sallie Whittenberg, in consideration of the above and other

considerations, conveyed and sold to the said Philadelphia

Pickling Company, incorporated as aforesaid, all the real and

personal property belonging to her and used by her, at said

Eldora or elsewhere, at the time said Walter Chambers was

injured as aforesaid and all real and personal property acquired

by her between then and the seventh day of November, nineteen

hundred and eight.
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4. That the said Philadelphia Pickling Company, incorporated

as aforesaid, has refused and still does refuse to pay said claim

or judgment of said Walter Chambers, obtained as aforesaid.

Plaintiff demands as damages, $8,000.

Note: Above complaint adopted from declaration in Cham

bers v. Fhtla. Pickling Co., 83 A. 890; 83 L. 543. Judgment for

plaintiff affirmed by Court of Errors.

No. 149. Complaint for Crim. Con. With Plaintiff's

Wife.

New Jersey Supreme Court, County.

(Title.)

Plaintiff residing, etc., savs that :

1. On or about the day of , the de

fendant, I. L., with force and arms made an assault upon E. H.,

the wife of the plaintiff, at , to wit, at (lay venue)

and did ravish, lie with, debauch, and carnally

know the said E. H., whereby the said plaintiff lost and was

deprived of the comfort, fellowship and society of his said wife,

to the great damage of the said plaintiff.

Plaintiff demands as damages the sum of $10,000.

Attorney.

No. 150. Complaint Under Death Act (2 C. S. 1904) by

Administratrix of Deceased Against Physician for Neg

ligently Performing Operation.

New Jersey Supreme Court, Union County.

(Title.)

Plaintiff, Katherine Coleman, administratrix of all and sin

gular the goods and chattels, rights and effects, which were of

Clarence W. Coleman, deceased, residing at , says that:

1. Before the committing of the grievances hereinafter men

tioned, to wit, at Elizabeth, in the county of Union, aforesaid,
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the aaid Clarence W. Coleman was a patient of and under treat

ment by the defendant, a practising physician and surgeon in

the said city of Elizabeth for a certain reward for a certain

complaint and disorder under which he, the said Clarence W.

Coleman, deceased, then suffered from and labored.

2. The said defendant being a physician and surgeon as afore

said, to wit, on the fifteenth day of September, nineteen hun

dred and ten, at Elizabeth, aforesaid, undertook to, and did,

perform an operation upon the said plaintiff in an endeavor to

cure him of the said complaint and disorder from which he

suffered and under which he labored.

3. It then and there became and was the duty of the said

defendant to perform the said operation in a careful, skillful

and proper manner, and to use due and proper care and dili

gence in and about endeavoring to cure the said Clarence W.

Coleman, deceased, of the said complaint and disorder from

which he, the said Clarence W. Coleman, deceased, suffered and

labored.

4. The said defendant, not regarding his duty in that behalf,

but wrongfully intending to injure the said Clarence W. Cole

man, deceased, did not nor would not perform the said opera

tion in a careful, skillful and proper manner, but wholly re

fused and neglected so to do, but on the contrary so carelessly,

negligently, unskillfully and improperly performed the said

operation and so carelessly, negligently, unskillfully and im

properly treated the said Clarence W. Coleman, deceased, and

in so careless and negligent a manner that the said Clarence W.

Coleman, deceased, did not nor could recover from the effects of

said operation, and by reason of said careless, negligent, un

skillful and improper treatment of the said Clarence W. Cole

man, deceased, by the said defendant, he, the said Clarence W.

Coleman, deceased, was seized with a mortal illness from which

he lingered and languished until, to wit, the third day of Octo

ber, nineteen hundred and ten, when he then and there died

thereof, to wit, at Elizabeth, in the county of Union aforesaid.

5. The said Clarence W. Coleman was forty-one years of age

at the time of his death and left him surviving Katherine Cole
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man, his wife, administratrix and the plaintiff herein, and two

children, Ruth, aged eight years, and Katherine, aged five years,

and that they are his next of kin and that they have sustained

great pecuniary loss, damage and injury for and by reason of

the death of the said Clarence W. Coleman, whereby and by

force of the statute in such case made and provided an action

hath accrued to the said plaintiff, as administratrix of the said

Clarence W. Coleman, deceased, to demand and have from the

said defendant the sum of twenty-five thousand dollars.

6. Plaintiff's action against the said defendant was com

menced within twenty-four calendar months from the date of

the decease of the said Clarence W. Coleman.

7. Plaintiff brings into court here letters of administration

granted on the estate of the said Clarence W. Coleman, by

George T. Parrot, surrogate of the county of Union, on the

twenty-eighth day of November, nineteen hundred and ten,

whereby it fully appears to the said court, that the said plaintiff

is administratrix of the said Clarence W. Coleman, deceased, &c.

Plaintiff demands as damages $25,000.

Note: Adapted from declaration in Coleman v. Wilson, 88

A. 1059.

No. 151. Complaint. Action By Administrator for Dam

ages for Death of His Intestate Caused By Falling From

a Balcony in Defendant's Building, Decedent Being

There on Business.

Hudson County Circuit Court.

(Title.)

Plaintiff, Magdnlena Sefler, administratrix of the estate of

Vincenty Sefler, deceased, residing in Jersey City, Hudson

county, New Jersey, says—

1. At the times herein stated, defendant was and still is a

corporation of the State of New Jersey, and possessed and

managed a lumber yard in Jersey City where it was engaged in

the lumber business.
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2. On December 29th, 1914, plaintiff's intestate, Vincenty

Sefler, entered the said lumber yard for the purpose of buying

lumber from the defendant.

3. On that day a servant and agent of the defendant con

ducted plaintiff's intestate to a certain building or shed in the

said lumber yard to select certain lumber.

4. The banister and hand-rail along the stairs and platform

of said building or shed was negligently and improperly con

structed and maintained, and by reason thereof the said banister

or hand-rail gave way and fell off while plaintiff's intestate had

his hand on it, thereby causing plaintiff's intestate to fall to the

ground, and injuring him so severely that he died as a result

thereof.

5. Said decedent left him surviving, Magdalena Sefler, his

widow, and the following children: Edwin, five years of age;

Helen, three years of age, and Jennie, fourteen months of age;

who are his only next of kin and who have suffered pecuniary

loss by reason of his death.

6. On January 6th, 1915, letters of administration were

granted upon the estate of said Vincenty Sefler, by the surrogate

of Hudson county, aforesaid, to plaintiff, and were accepted by

her.

7. This action is commenced within twenty-four calendar

months after death of plaintiff's intestate.

By reason of the premises, plaintiff, as administratrix a?

aforesaid, demands $10,000.00 damages.

Attorney of Plaintiff.

Note: Complaint filed in Sefler v. Vanderbeek £ Sons, 96

A. 1009. Judgment for plaintiff affirmed by Court of Errors.

See Seitter v. R. R., 75 A. k35, authority for Par. 7.
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No. 152. Complaint to Becover Damages foe Death of

Tenant Attributable to Defendant's Landlord's Negli

gence in Failing to Provide Fire Escapes for His Tene

ment House as Provided By Section 126, Tenement House

Act.

Hudson County Circuit Court.

(Title.)

The plaintiff residing in the city of Jersey City, Hudson

.county, State of New Jersey, says that—

1. On the 11th day of November, 1912, the defendant became

and from thence hitherto has been and now is owner in fee of

lands and premises, situate, lying and being in the city of

Jersey City, Hudson county, New Jersey, and known as No.

126 Sussex street, Jersey City, and more particularly described

as follows:

2. That at the time of the defendant becoming such owner

as aforesaid there was and from thence hitherto has been erected

upon the said lands a three story and basement brick, non-fire

proof tenement house, the walls of which adjoined the street

and building line.

3. That the said tenement house at all of said times was

more than three stories in height and occupied as the home or

residence of three or more families, living independently of each

other and doing their cooking upon the premises.

4. That it became and was the duty of the said defendant to

have fire escapes located and constructed upon the said tene

ment house of the said defendant according to the provisions

of an act of the legislature of the State of New Jersey entitled,

"An act to improve the condition of tenement houses in this

state, and to establish a State Board of Tenement House Super

vision," approved March 25th, 1904, and the several acts sup

plemental thereto and amendatory thereof.

5. That it also became and was the duty of said defendant to

keep and maintain a proper light in the public hallways, near

the stairs of said tenement house, upon the entrance floor; and

also such a light also burning upon the second floor above the

entrance floor every night throughout the entire year, and also

upon all other floors of such tenement house from sunset each
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day until ten o'clock each evening and which lights should be

so arranged as to effectually guard against fire, according to

the provisions of said act of legislature, approved March 4th,

1904, and the several acts supplemental and amendatory thereof.

6. That the said plaintiff's intestate on the 28th day of

December, 1912, was a tenant and occupant of the said tenement

house of the said defendant for the reward to the defendant

paid, was entitled to all the rights and privileges of a tenant

of the said defendant in the said tenement house aforesaid and

likewise was entitled to be safely and securely lodged in the

tenement house aforesaid.

7. That it then and there became and was the duty of the

said defendant to use due and proper care so that the said

plaintiff's intestate should be reasonably, safely and securely

lodged as a tenant in the tenement house aforesaid and to use

due and proper care to have fire escapes located and constructed

on and upon said tenement house as provided by the said statute.

8. That it then and there became and was the duty of the

said defendant to use due and proper care so that the said

plaintiff's intestate should be reasonably, safely and securely

lodged as a tenant in the tenement house aforesaid and to use

due and proper care to have said lights specified in section 6 of

this complaint, located and maintained and kept burning in said

halls of said tenement house as provided by said statute.

9. That the said defendant not regarding her duty in that

behalf did not use due and proper care that the said plaintiff's

intestate should be safely and securely lodged as aforesaid, and

did not use due and proper care to have fire escapes located and

constructed upon the said tenement house, but wholly neglected

to do so and suffered and permitted the said tenement house

of the said defendant to take fire on the 28th day of December,

1912.

10. That the said defendant not regarding her duty in that

behalf did not use due and proper care so that the said plaintiff's

intestate should be safely and securely lodged as aforesaid, and

did not use due and proper care to have said lights specified

in section 6 in this complaint, located and maintained and kept

burning in said halls of tenement house, but wholly neglected
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to do so and suffered and permitted the said tenement house

of the said defendant to take fire the 28th day of December,

1912.

11. That the said defendant carelessly and negligently neg

lected her duty in that behalf and did not have fire escapes

located and constructed upon the said tenement house of the

said defendant according to the provisions of the act of the

legislature of the State of New Jersey, or any fire escapes

located thereon.

12. That the said defendant carelessly and negligently neg

lected her duty in, that behalf and did not have said lights

specified in section 6 of this complaint, located, maintained and

kept burning in said halls of said tenement house, but wholly

neglected to do so and suffered and permitted the said tene

ment house of the said defendant to take fire on the 28th day

of December, 1912.

13. That by reason thereof, on the day and year last afore

said, while the said plaintiff's intestate occupied and was within

the said tenement house as a tenant of the defendant, a fire

started in said tenement house and the said tenement house then

and there became and was filled with smoke, poisonous gases

and flames and then and there was burned.

14. That by reason of the negligence of the said defendant in

neglecting to have fire escapes located and constructed upon the

said tenement house as provided by the statute aforesaid, the

plaintiff's intestate was unable to escape from said building and

from the smoke, gases and flames aforesaid, in consequence

whereof the said plaintiff's intestate was caused to suffer and

receive and did suffer and receive injuries, from which injuries

he died on the 30th day of December.

15. That the said plaintiff's intestate left him surviving the

plaintiff, his son, as his sole next of kin and who has suffered

pecuniary loss by reason of his death in the sum of $15,000.

16. That the plaintiff as such administrator for the benefit

of said next of kin is vested by virtue of the statute in usch case

made and provided, with a cause of action for negligently causing

the death of said plaintiff's intestate and which action is com

menced within two years after said death.
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17. That the said plaintiff brings here into court letters of

administration of the goods and chattels, right and credits,

moneys and effects of the said William Evers, granted to him by

the surrogate of the county of Hudson, State of New Jersey, on

January 6th, 1913.

18. The plaintiff demands damages, $15,000.

Note : Complaint in Evers v. Davis, 90 A. 677. ' .

No. 153. Complaint Under Death Act Against Railroad

for Negligence in Failing to Sound Statutory Signal 'in

Approaching Crossing.

Hudson County Circuit Court.

(Title.)

The plaintiff above named who resides at No. 415 Spring

street, West Hoboken, in the county of Hudson, says :

1. That the defendant is now and was at all times herein

after mentioned a foreign corporation.

2. That the defendant on the 6th of September, 1912, oper

ated a railroad over a public highway in the town of Rutherford,

in the county of Bergen.

3. That the said railroad was operated level with the public

highway and across the same at grade.

4. That the intestate of the plaintiff while crossing the said

highway was killed by a train operated by the defendant com

pany, by reason of the negligence of the defendant company.

5. That the negligence of the defendant company was that

it did not give the statutory signal of the approach of the train,

and that although it had a watchman at the crossing and safetv

gates, and although the train which killed the plaintiff's intes

tate was approaching at great speed, yet the gates were not low

ered, and the defendant at the time that the train was approach

ing which killed plaintiff's intestate, and before he was struck

by said train, and while he was crossing the said crossing, oper

ating two local trains, one east and one west, which said local
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trains prevented the plaintiff's intestate from seeing the train

approaching which killed him.

6. That the plaintiff is the administratrix of the estate of

Ferdinand Materka, deceased, and letters of administration have

been issued to her by the surrogate of the county of Hudson,,

which letters she here and now brings into court.

7. That the plaintiff's intestate left him surviving the plaint

iff, his widow, and the following named next of kin : Mary Mc

Cartney, daughter; Tillie Laufenberg, daughter; Annie Black-

man, daughter; Emma Lewis, daughter; Beatrice Materka,.

daughter; Fred Materka, son, and Arthur Materka, son, who

have suffered pecuniary injury because of his death.

8. Plaintiff's action against the said defendant was com

menced within 24 calendar months from the date of the decease

of the said Ferdinand Materka.

The plaintiff demands $20,000 damages.

Note : Complaint from Materka v. Erie R. R,, 95 A. 612.

No. 154. Complaint for Death Caused by Shock from

Live Electric Wire Falling.

New Jersey Supreme Court,

Hudson County.

(Title.)

The plaintiff, residing, at , says that :

1. On or about the tenth day of June, 1911, at Jersey City,

in the county of Hudson aforesaid, the said defendant was the-

owner and possessor, and had the control, management and use

of a certain electric light wire, which said electric light wire said

defendant fastened or caused to be fastened and attached to cer

tain poles and to be extended along certain public streets of

the said city of Jersey City, by means of said poles, and which

said electric light wire was used by said defendant company in

transmitting dangerous and deadly currents of electricity in

the conduct of said defendant's business, and which said electric

light wire, unless insulated or properly and carefully protected
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by other means, was dangerous to the life of any person coming

in contact with said wire.

2. It became and was the duty of the said defendant to use

reasonable care that the said electric light wire should be of

reasonably safe and sound material and of sufficient strength

and should be erected, maintained and protected in a reasonably

careful and proper manner so that the electric fluid transmitted

by the said defendant upon and through said wire should not

be dangerous to life or limb.

3. The said defendant, not regarding its duty in that behalf,

by its agents and servants, negligently failed to use reasonable

care that the said electric wire should be of reasonably safe and

sound material, and that it should be of sufficient strength and

erected, maintained and protected in a reasonably safe and

proper condition so as not to become dangerous to the lives and

limbs of persons lawfully using said streets of the city of Jersey

City, but on the contrary thereof, the said defendant, on the

day and year aforesaid, to wit, the tenth day of June, 1911, at

or about the corner of Sackett street and Clinton avenue, in the

said city of Jersey City, in the county aforesaid, by its agents

and servants, did negligently suffer and permit said electric

light wire to be arid remain, without being properly insulated

and securely maintained, erected and protected, and without

being of sufficient strength and to be erected and maintained

through and against tree tops, without proper insulation and

support, and to be and remain in an unsafe and unsound condi

tion, and upon short and improper poles, and did negligently

suffer and permit said electric light wire to be and remain in a

dangerous and broken condition and to drop down to or over

the sidewalk of said Clinton avenue at or- near the corner of

Sackett street.

4. While said electric light wire was so hanging down to or

over said sidewalk, the defendant, by its agents and servants,

did then and there improperly and negligently transmit dan

gerous and deadly currents of electricity upon said wire, to the

great danger of the lives of persons lawfully in and upon said

public street, so that the said David T. Clark, who was then

and there lawfully in and upon said street, and who came in

29
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contact with the said electric light wire, received from said wire

an electric shock, of which shock he, the said David T. Clark,

then and there instantly died, to wit, on the tenth day of June,

1911, at Jersev City, in the county of Hudson aforesaid.

5. The said defendant, by its agents and servants, had notice

of the improper erection and condition of said wire and poles.

6. The said David T. Clark, deceased, at the time of his death,

was married and of the age of twenty-seven years, and that he

left him surviving his widow, Minnie V. Clark, and four chil

dren, as follows: Bessie Bertram Clark, aged nine years; Arthur

Clark, aged five years; Samuel Clark, aged two and one-half

years, and Ethel Clark, aged one year, and that they are his

next of kin, and that they have sustained great pecuniarv dam

age, loss and injurv from and by reason of the death of the said

David T. ("lark, to wit, the amount of twenty-five thousand dol

lars ($25,000.00).

7. Whereby and by force of the statute in such case made and

provided, an action hath accrued to the said plaintiff as admin

istrator of the goods, chattels, rights and credits of the said

David T. Clark, deceased, for and on behalf of said widow and

next of kin, to demand and have of and from the said defendant

the damages aforesaid.

8. Plaintiff's action against said defendant was commenced

within 24 calendar months of the decease of said David T. Clark.

Note: Adapted from declaration in Clark v. Public Service

Electric Co., 92 A. 88, 80 L. Ilk- Judgment for defendant re

versed by Court of Errors.

No. 155. Complaint. Action for Breach of Warranty

in Deed. Public Highway Over Land.

New Jersey Supreme Court, Camden County.

(Title.)

The plaintiff, a corporation organized under the laws of the

State of New Jersey and doing business at Camden, in said

State, says that :
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1. Prior to the 24th day of April, 1886, the Manufacturers

Land and Improvement Company, a corporation organized under

the laws of the State of New Jersey, owned a large tract of land

in the southern part of the City of Camden, County of Camden

and State of New Jersey.

2. On April 24th, 1886, the said Manufacturers Land and Im

provement Company sold and conveyed to the Keystone Chemical

Company all that certain lot or piece of land and land under

tidewater situate in the Eighth Ward of the City of Camden, in

the County of Camden and State of New Jersey, more particu

larly described as follows: (Description by metrs and bonnite) ;

all of which will appear by a deed dated the 24th day of April,

1886, made by the said Manufacturers Land and Improvement

Company to the Keystone Chemical Company, duly recorded in

the office of the Register of Deeds of the County of Camden, in

book 124, page 58, etc.

3. The said lands and premises described in paragraph 2

hereof and the interest of the Keystone Chemical Company

therein were sold according to law by David Baird, Sheriff of the

Countv of Camden, to the Camden National Bank, by deed dated

the 23d dav of December, 1898, recorded in the Register's Office

of Camden, in Book 233 of Deeds, page 598, by virtue whereof

the said Camden National Bank became the owner of said lands

and premises, and possessed of all the estate, right, title, inter

est, claims and demands of the said The Keystone Chemical

Company therein.

4. On March 14th, 1902, the Camden National Bank, then

being the owner of the said lands and premises described in the

second paragraph hereof, by deed dated March 14th, 1902, re

corded in the Register's Office of Camden County, in Book 260

of Deeds, page 519, and as party of the first part, granted and

conveyed the said lands and premises to Nonpareil Cork Manu

facturing Company, a corporation of the State of New Jersey,

party of the second part, together with all and singular the

improvements, woods, ways, rights, liberties, privileges, heredita

ments and appurtenances to the same belonging or in anvwise

appertaining, and reversion and reversions, remainder and re
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mainders, rents, issues, and profits thereof and every part and

parcel thereof; and also the estate, right, title, interest, prop

erty, possession, claim and demand whatsoever, both in law and

equity of the said party of the first part of, in and to the said

premises and every part thereof, with the appurtenances. To

have and to hold the said premises above described with all and

singular the hereditaments and appurtenances unto the said

party of the second part, its successors and assigns, to the only

proper use, benefit and behoof of the said party of the second

part, its successors and assigns forever. ^

5. And by the deed last mentioned, dated March 14th, 1902, the

said Camden National Bank did covenant, claim and agree with

the said Nonpareil Cork Manufacturing Company, its successors,

all and singular the hereditaments and premises described in

said deed and granted or mentioned and intended so to be, with

the appurtenances, unto the said Nonpareil Cork Manufacturing

Company, its successors and assigns, against it, the said Camden

National Bank, and its successors, and against all and every

other person or persons whomsoever lawfully claiming or to claim

the same or any part thereof, should and would warrant and

forever defend.

6. On January 27th, 1903, the Nonpareil Cork Manufactur

ing Company sold and conveyed to the plaintiff, by deed dated

January 27th, 1903, recorded in the Register's office of Camden

County, in Book 271 of Deeds, page 309.

All that tract of land situate in the City of Camden in the

State of New Jersey, hoing a portion of the land set forth in

paragraph two, and described as follows: (Description by metes

and bounds.)

7. The deed dated March 14th, 1902, above mentioned, made

by the Camden National Bank, was executed under its corporate

seal ; and the said defendant, Camden National Bank, became

and was liable upon its covenant of warranty contained therein.

8. By the conveyance of said lands and premises last men

tioned to the plaintiff, the latter became vested with all the rights

and privileges of the Nonpareil Cork Manufacturing Company,

grantee in the deed, executed by the said defendant, in the lands
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and premises therein described, and has possessed and now has

and possesses the power and authority to enforce the covenant of

warranty contained therein.

9. Some time in the early part of 1908 the City of Camden

•demanded that the plaintiff vacate a portion of the lands and

premises described in the deed last mentioned, being a strip of

land to the width of sixty feet between the extended lines of

Jefferson Street in said city, running westward to the river Dela

ware from a point 596 feet westward from the westerly line of

Third Street, the demand of said city being based upon the claim

that the Manufacturers Land and Improvement Company had

dedicated said strip of land 60 feet wiide as a public highway

prior to the conveyance to the Keystone Chemical Company, by

deed above mentioned.

10. The title of the plaintiff in and to said lands being dis

puted by said city, the plaintiff, on the 20th day of April, 1908,

filed in the Court of Chancery of New Jersey its bill to quiet the

title to the lands and premises acquired by it from the Nonpareil

Cork Manufacturing Company as above set forth ; and upon an

answer filed by said city, a decree was made in said cause direct

ing that an issue at law be framed in the Supreme Court of this

state and tried in the ordinary manner between the said City of

Camden as plaintiff and this defendant as defendant, by a jury

of the said County of Camden, to try the validity of said claim

of said city and inquire, ascertain and determine whether there

was an easement or right of way in the public to have and use as

a public highway or street a strip of land to the width of 60

feet between the extended lines of Jefferson Street in said city

running westward to the Delaware River and across the lands

and premises of the said plaintiff acquired from the said Non

pareil Cork Manufacturing Company.

11. Pursuant to the terms of said decree, said issue so framed

as aforesaid was tried before a jury in the County of Camden,

and said jury found that said public highway known as Jefferson

Street did not extend over and across the plaintiff's lands or

any pari thereof, after which an application was made to the

Court of Chancery, according to the statute in such case made
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and provided to set aside the verdict of the jury in said framed

issue and direct that a new trial be had; and on the 7th day of

September, 1909, the said motion to set aside the verdict of the

jury and for a new trial was denied; whereupon the said City

of Camden appealed to the Court of Errors and Appeals of New

Jersey : and said Court, by decree regularly entered, reversed the

order of the said Court of Chancery and directed that a new

trial of said framed issue be granted.

12. The issue framed by said decree was again tried before a

jury in the County of Camden, and said jury returned a verdict

in favor of the said citv, and found that there was an easement

or right of way in the public to have and use as a public highway

or street a strip of land to the width of sixty feet, between the

extended lines of Jefferson Street, in said oity, running west

ward to the Delaware River and across the lands and premises

acquired by the plaintiff from the Nonpareil Cork Manufactur

ing Company; and such proceedings were had upon said ver

dict that, on the twenty-seventh day of Februarv, nineteen hun

dred and twelve, a final decree was entered in said cause, whereby

Mahlon Pitney, the Chancellor of the State of New Jersey, did

order, adjudge and decree that the City of Camden had an estate

and Interest in and incumbrance upon the lands and premises

hereinbefore described, and that there was and is an easement or

right of way in the public to have and use said public highway

or street sixty feet wide between the extended lines of Jefferson

Street, running westward to the Delaware River, and across the

lands of said plaintiff, and that a public highway, known as

Jefferson Street or Jefferson Avenue, existed in the City and

County of Camden and State of New Jersey to the width of

sixty feet, extending westward from a point distant five hun

dred and ninetv-six feet west from the westerly line of Third

Street to the Delaware River, and across the lands and premises

described as aforesaid, the title of the City of Camden in and

to the same and every part thereof as a public highway, known

as Jefferson Street, theretofore dedicated to public use, of the

width of sixty feet, extending from Third Street aforesaid west
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wardly to the Delaware Biver, was, by said decree, determined,

fixed, and settled and declared to be good and valid.

13. Of all said proceedings in the Court of Chancery and the

trials of the said issue in the Supreme Court of the County of

Camden, and the final decree entered therein, the Camden Na

tional Bank had notice, and is bound thereby.

14. That the decree aforesaid and the determination thereby

that said strip of land sixty feet wide between the extended

lines of Jefferson Street was a public highway was based upon an

alleged dedication thereof by the Manufacturers Land and Im

provement Company prior to the twenty-fourth of April, eigh

teen hundred and eighty-six, and the claim of the said city was

that the rights of the plaintiff in the same, existing by reason of

the conveyance from the Nonpareil Cork Manufacturing Com

pany, were acquired by the said plaintiff subject to the dedica

tion by the said Manufacturers Land and Improvement Com

pany.

15. That the said Camden National Bank did not, pursuant

to the covenant and warranty contained in its said deeds, fully

warrant and forever defend the said plaintiff and its ownership

in the lands and premises involved in said Chancery proceed

ings as aforesaid; and in consequence of the breach of said

covenant and agreement of the said Camden National Bank, the

said plaintiff was disturbed, dispossessed and ousted from the

said lands and premises; and a right of action has accrued in

favor of the plaintiff to recover from the said Camden National

Bank, damages by reason of the breach of its covenant as afon--

said, which shall cover and include the value of said lands out

of the possession of which the plaintiff was ousted and interest

thereon for the period of six years, together with such costs and

expenses as the said plaintiff has sustained by reason of the

defense of said proceedings, with reference to the title to said

lands, and the said plaintiff is entitled to recover from the said

Camden National Bank the amount of said damages, interest,

costs and expenses, and for that purpose this suit is brought.

The plaintiff has done and performed every act, matter
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or tiling required of it to assert and protect against the claim

of the said City of Camden, the title to the said lands and

premises acquired under the deed from the Nonpareil Cork

Manufacturing Company as aforesaid, and has done and per

formed every matter and thing required of it to be performed

by reason of the covenants entered into by the Camden National

Bank, as aforesaid.

The plaintiff demands as damages the sum of $20,000.

Lewis Starr,

Plaintiff's Attorney.

Note: Complaint in McAndrews & Forbes Co. v. Camden

National Bank, (JJ, A. 6.27. Judgment striking complaint re

versed and new trial granted by Court of Errors.

No. 156. Complaint. Action for Breach of Warranty

in Deed. Mortgage on Premises.

Atlantic County Circuit Court.

(Title.)

1. Plaintiff, Harper B. Smith, whose residence is 11 Fralinger

Apartments, in the city of Atlantic City, State of New Jersey,

complains of the defendants, Charles F. Wahl and Martha F.

Wahl, who reside at 815 Pacific avenue, in the city of Atlantic

City, and State of New Jersey, that on the 25th day of Feb

ruary, 1902, the said defendants by their certain deed of bar

gain and sale, sealed with their seals, and to the court now here

shown, the date whereof is the day, month and year aforesaid,

in consideration of twenty-five hundred dollars, paid to them

by the said plaintiff upon the sealing and delivery of the said

deed, receipt whereof was thereby acknowledged, granted, sold,

aliened, enfeoffed, released, conveyed and confirmed unto the

said plaintiff, his heirs and assigns, forever, the real estate

hereinafter described and the appurtenances, situate in the city

of Atlantic City, county of Atlantic and State of New Jersey,

bounded and described as follows :
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2. And the said defendants, by the said deed, for themselves,

for their heirs, executors, and administrators, did covenant with

the said plaintiff, his heirs and assigns, to warrant and forever

defend the title of the said parcel of land and appurtenances

against the said defendants and against all and any other per

son or persons whomsoever, lawfully claiming or to claim the

same or any part thereof, as by the said deed, reference being

thereunto had, will more fully and at large appear.

3. And although the said plaintiff has always from the time

of making the said deed thereby well and truly performed, ful

filled and kept all things therein contained, on his part to be

done, fulfilled and kept, according to the tenor and effect, true

intent and meaning thereof ; yet the said plaintiff in fact saith

that at the time of making the said deed a certain John H.

Ringe, Sr.. was entitled to and had a mortgage lien upon the

said land and appurtenances for the just sum of eight hundred

and forty-five dollars by a good title, older and better than the

title of the said plaintiff, and that in consequence and by rea

son thereof the said plaintiff has been disturbed in and evicted

from possession and enjoyment of the said land and appurte

nances described and conveyed in and by the said deed; all of

which the said defendants afterwards had notice.

4. And so the said plaintiff now complains that the said de

fendants, though often requested so to do, have not kept the said

covenants so made by them for themselves and their heirs as

aforesaid, with the said plaintiff, in manner and form aforesaid,

but have broken the same and have hitherto wholly refused and

i>till does refuse to the damage of the said plaintiff of two thou

sand dollars, and therefore he brings his suit and claims dam

ages in said Bum of two thousand dollars.

Chandler & Rorertson,

Attorneys for Plaintiff.

Note: Complaint in Smith v. Wahl, 97 A. 261. Judgment

for plaintiff affirmed by Court of Errors.
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No. 157. Complaint for Breach of Covenant Against

Encumbrances, There Being a Mortgage Upon Premises

Which Should Have Been Free from All Encumbrances.

Bergen County Circuit Court.

(Title.)

Plaintiff, C. H., residing at , says that :

1. On the first day of July, in the year of our Lord one thou

sand eight hundred and seventy-three, in the city of Hoboken,

to wit, at Hackcnsack, in the county of Bergen aforesaid, and

within the jurisdiction of this court, by a certain deed made by

the said Anna Mohmking, then Anna Mahler, and Michael

Mahler, her husband, now deceased, on the one part, and Mar-

garethe Hassclbusch, now deceased, and Claus Hasselbusch, her

husband, the plaintiffs herein on the other, which said deed the

said defendant and Michael Mahler, her husband now deceased,

signed, sealed and delivered to the said Margarethe Hassel

busch, deceased, and the said plaintiff, and which said deed the

plaintiff now brings into court, and a copy of which is hereto

annexed and reference thereto had for greater certainty, the

date whereof is the day and year last aforesaid, the defendant

for the consideration therein mentioned did grant, bargain, sell,

alien, remise, release, convey and confirm unto the said Mar

garethe Hasselbusch, now deceased, and Claus Hasselbusch, her

husband, the plaintiff heroin, their heirs and assigns, certain

premises particularly mentioned and described in said deed.

2. Defendant. Anna Mohmking, formerly Anna Mahler, for

herself, her heirs, executors and administrators, did covenant,

promise and agree to and with the said Margarethe Hasselbusch,

now deceased,, and Claus Hasselbusch, her husband, the plaint

iffs herein, their heirs and assigns (among other things), that

the same were free from, clear, discharged and unencumbered of

and from all former and other grants, titles, charges, estates,

judgments, taxes, assessments and encumbrances of what kind

and nature soever, as by said deed reference being thereto had

will more fully and at large appear.

3. Said Margarethe Hasselbusch, now deceased, and Claus

Hasselbusch, her husband, have always from the time of making

of the said deed until the death of said Margarethe Hasselbusch
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and since her decease, said plaintiff has well and truly performed,

fulfilled and kept all things in said will contained on their part

and behalf to be performed, fulfilled and kept.

4. At and before the ensealing and delivery of the said deed,

the said Margarethe Hasselbusch, now deceased, and said plaint

iff, did pay the consideration therein called for, according to the

true tenor and effect, true intent and meaning of the said deed.

5. Defendant did not keep, fulfill and perform the things on

her part to be kept, fulfilled and performed.

6. On the first day of July, nineteen hundred and four, the

said Margarethe Hasselbusch, now deceased, and said plaintiff,

made an agreement to sell the said premises to John Boglioli and

Stella, his wife, and that a search of the records in the office of

the register of the county of Hudson, made at this time, showed

that at the time the said defendant made the aforesaid cove

nant, promise and agreement to and with them, a certain mort

gage made by Frederick Grasmuck to Bernard MeOlosky, bear

ing date the twenty-second day of September, eighteen hundred

and sixty-nine, given to secure the sum of three hundred and

fifty dollars ($350), and recorded therein in Book 68 of Mort

gages for Hudson county, on pages 561, &c., remained an en

cumbrance against the said premises, contrary to the true tenor

and effect, true intent and meaning of the defendant's cove

nant in said deed in that behalf so made as aforesaid, and said

plaintiff avers that the next of kin of the said Bernard McClosky

did demand payment of the said mortgage from them, where

upon the said Margarethe Hasselbusch, now deceased, and said

plaintiff were compelled to bring suit in the Court of Chancery

of New Jersey to quiet title to the said premises and were com

pelled to pay and did pay, a large sum of money, to wit, the sum

of two hundred dollars ($200), the expense of the said suit to

quiet title.

count 2.

7. On the first day of July, in the year of our Lord, one thou

sand eight hundred and seventy-three, in the city of Hoboken,

to wit, at Hackensack, in the county of Bergen, and within the

jurisdiction of this court, by a certain deed made by Anna Mohm-

king, then Anna Mahler, and Michael Mahler, her husband, now
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deceased, on Uie one part, and Margarethc Hasselbusch, now

deceased, and Claus Hasselbusch, her husband, the plaintiff

herein, on the other, which said deed the defendant signed, sealed

and delivered to the said Margarethe Hasselbusch, now deceased,

and the said plaintiff, and which deed the plaintiff brings into

court, a copy of which is hereto annexed and reference thereto

made for greater certaintv, the date whereof is the day and year

last aforesaid, the defendant and Michael Mahler, her husband,

now deceased, for the consideration therein mentioned, did

grant, bargain, sell, alien, remise, release, convey and confirm

unto the said Margarethe Hasselbusch, now deceased, and the

said plaintiff, their heirs and assigns, certain premises partic

ularly mentioned and described in said deed.

8. The defendant for herself, her heirs, executors and admin

istrators, did covenant, promise and agree to and with the said

Margarethe Hasselbusch, now deceased, and the said plaintiff,

their heirs and assigns (among other things), that the same

were free from, clear, discharged and unencumbered of and

from all former and other grants, titles, charges, estates, judg

ments, taxes, assessments and encumbrances, of what kind and

nature soever, as by the said deed reference being thereto had

will more fully and at large appear.

9. Said Margarethe Hasselbusch, now deceased, and the said

plaintiff have always from the time of making of the said deed

until the death of the said Margarethe Hasselbusch, and since

her decease said plaintiff has well and truly kept, performed and

fulfilled all things in said deed on their part and behalf to be

performed, fulfilled and kept.

10. At and before the ensealing and delivery of the said deed

the said Margarethe Hasselbusch, now deceased, and the said

plaintiff did pay the consideration therein called for according

to the true tenor and effect, true intent and meaning of the

said deed.

11. Said defendant did not keep, fulfill and perform the

things on her part to be kept, fulfilled and performed.

12. The defendant had notice of a certain mortgage given by

Frederick Grasmuck to Bernard McCloskv. bearing date the

twenty-second day of September, eighteen hundred and sixty
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nine, given to secure the sum of three hundred and fifty dollars

($3.50) recorded in Book 68 of Mortgages, on pages 561, &c.,

in the office of the register (formerly clerk) of the county of

Hudson, which remained an encumbrance against said premises;

and of the intention of the next of kin of said Bernard Mc-

Closky to assert his validity; that said defendant requested said

Margarethe Hasselbusch, now deceased, and the said plaintiff

to quiet title to the said premises and did promise to pay said

Margarethe Hasselbusch, now deceased, and said plaintiff by

reason of the covenant aforesaid, so much money as the expenses

thereof should cost them.

13. Said Margarethe Hasselbusch and the said plaintiff did

proceed with such suit to quiet title to the said premises and did

pay as expense therefor a large sum of monev, to wit, the sum

of two hundred dollars, and that the said defendant refused

and still refuses to reimburse them for the moneys so expended,,

on the day and year last aforesaid, to wit, at Hackensack, afore

said.

count 3.

14. On the first day of July, in the year of our Lord, one

thousand eight hundred and seventy-three, in the city of Ho-

boken, in the county of Bergen, and within the jurisdiction of

this court, by a certain deed made by Anna Mohmking, then

Anna Mahler, and Michael Mahler, her husband, now deceased,

on the one part, and Margarethe Hasselbusch, now deceased, and

Claus Hasselbusch, her husband, the plaintiff herein, on the

other, which said deed the defendant signed, sealed and deliv

ered to the said Margarethe Hasselbusch, now deceased, and the

said plaintiff, and which deed the plaintiff now brings into

court, a copv of which is hereto annexed and reference thereto

made for greater certainty, and date whereof is the day and

year last aforesaid, the defendant and Michael Mahler, her

husband, now deceased, for the consideration therein mentioned

did grant, bargain, sell, alien, remise, release, convey and con

firm unto the said Margarethe Hasselbusch, now deceased, and

Claus Hasselbusch, her husband, the plaintiff herein, their heirs

and assigns, certain premises particularly mentioned and de

scribed in said deed.
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15. The defendant, for herself, her heirs, executors and ad

ministrators did covenant, promise and agree to and with the

said Margarethe Hasselbusch, now deceased, and Claus Hassel-

busch, her husband, the plaintiff herein, their heirs and assigns

(among other things) that the same were free from, clear, dis

charged and unencumbered of and from all former and other

grants, titles and charges, estates, judgments, taxes, assessments

and encumbrances of what kind and nature soever, as by said

deed, reference being had thereto will more fully and at large

appear.

16. Said Margarethe Hasselbusch, now deceased, and the said

plaintiff have always from the time of making of said deed until

the death of said Margarethe Hasselbusch and since then the

plaintiff has well and truly kept, performed and fulfilled all

things in said deed on their part and behalf to be kept, per

formed and fulfilled.

17. At and before the ensealing and delivery of the said deed

that said Margarethe Hasselbusch, now deceased, and the said

plaintiff did pay the consideration therein called for according

to the true tenor and effect, true intent and meaning of the

said deed.

18. The defendant did not keep, fulfill and perform the things

on her part to be kept, fulfilled and performed.

19. A certain mortgage given by Frederick Grasmuck to

Bernard McClosky, bearing date the twenty-second day of Sep

tember, eighteen hundred and sixty-nine, given to secure the

sum of three hundred and fifty dollars ($350) and recorded in

the register's (formerly clerk's) office of the county of Hudson

in Book 68 of Mortgages, on pages 561, &c., remained open of

record and was an encumbrance upon the said premises; and

to remove this encumbrance from the said premises the said

Margarethe Hasselbusch, now deceased, and the said plaintiff

were compelled to pay, and did pay, a large sum of money, to

wit, the sum of two hundred dollars ($200) on the day and

year last aforesaid, at Hackensack aforesaid.

Plaintiff demands as damages $1,000 besides costs of suit.
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Note: Above complaint adopted from declaration in Ilassel-

busch v. Mohmking, 7-3 A. 961, 76 L. 691. Nonsuit set aside

and new trial granted by Court of Errors.

No. 158. Complaint. Action for Destruction- of Trees

Caused by Gas Escaping Through Negligence from De

fendant's Mains.

New Jersey Supreme Court.

Cumberland County.

(Title.)

The plaintiff, of Port Norris, in the township of Commercial,

county of Cumberland and State of New Jersey, says that :

1. The plaintiff was*, at the time of the grievance hereinafter

mentioned, owner and possessor of certain lands and premises,

situated in the township of Commercial, county of Cumberland

and State of New Jersey, bounded and described as follows:

All those tracts of land and premises, situate in the township

of Commercial, county of Cumberland and State of New Jersey,

bounded and described as follows: (Description by metes and

bounds.)

2. The defendant, a corporation organized under the laws of

the State of New Jersey at the time of the grievance hereinafter

mentioned, was the owner and possessor of a line of pipes along

the main road running through Port Norris, in the said town

ship of Commercial, which pipes were used by the said defend

ant in distributing gas to its consumers living along the said

public highway and the said pipes were laid and located under

the said highway and under the lends owned by the plaintiff;

and it thereupon became and was the duty of the defendant to

so carefully lay, construct and maintain said line of pipes that

the joints of the same be tight and preclude the leakage of said

gas, by which the trees on the property of the plaintiff could be

harmed.

3. The defendant, at (lay venue) not regarding its dutv, did

so carelessly and negligently lay, construct and maintain its said

line of pipes that gas was permitted to escape from the said
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pipes or joints, through the soil around the said pipes and

joints, which escaping gas came in contact, through the said soil

with the roots of six certain shade trees standing upon the lands

owned and possessed by the plaintiff, and caused the same to be

greatly injured, or to die, on or about the first day of July, nine

teen hundred and thirteen, whereby the lands of the plaintiff

were damaged.

4. It was the duty of the said defendant to inspect and ex

amine the pipes and joints of the said pipe line, from time to

time and at frequent intervals, in order to discover any leakage

of gas from the said pipe line by which the trees of the plaintiff

could be harmed, and to take necessary steps to stop said leakage.

5. The defendant, at (lay venue) not regarding its duty care

lessly and negligently neglected and failed to inspect and ex

amine the pipes and joints of the said pipe line, and gas was

therebv permitted to escape from the said pipe line into the soil

around the same, and to come in contact with the roots of six

shade trees standing upon the lands owned and possessed by the

plaintiff, for such length of time as to cause the same to die on-

or about the above-mentioned date, whereby the lands of the

plaintiff were damaged by the destruction of the said trees.

6. The said defendant, at (lay venue) not regarding its duty,

so carelessly and negligently laid, constructed and maintained'

its said line of pipes that gas was permitted to escape from the

said pipes, or joints, through the soil around the said pipes and

joints, of which the said defendant had notice, which escaping

gas came in contact, through the said soil, with the roots of six

shade trees standing upon the lands owned and possessed by the

plaintiff, and caused the same to die on or about the above-men

tioned date, whereby the lands of the plaintiff were damaged by

the destruction of the said trees.

The plaintiff demands damages to the amount of $2,400.

E. C. Waddington,

Attorney of Plaintiff.

Note: Complaint in Chew v. Commercial Cos Co., #-4 A,

578. Judgment for plaintiff affirmed by Court of Errors.
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No. 159. Complaint for Negligently Operating a Buick

Factory Wherery the Fumes and Gases Therefrom De

stroyed Plaintiff's Crops and Trees.

New Jersey Supreme Court.

Atlantic County.

(Title.)

Plaintiff, W. H., residing at , says that—

1. On the different days of the months of May, June, July,

August, September and October, in the year nineteen hundred,

the said defendant, to wit, at (venue) so carelessly, recklessly,

negligently and improperly manufactured and produced burned

clay bricks and used and operated improper, inefficient, defec

tive and unfit machinery and appliances, apparatus in the pro

duction and manufacture of said burned clay bricks, that by and

through the carelessness, recklessness, negligence and improper

conduct of the said defendant, by its servants in that behalf,

vast quantities of obnoxious, destructive, poisonous, unhealthful

and foul vapors, gases, fumes, smoke and matters were per

mitted, allowed and did escape and flew and were blown from

the said works or plant of the defendant, to and over and upon

the lands and premises of the Faid plaintiff and upon the

spinach, kale, peas, onions, beet.*, I cans, apples, peaches, pears,

shade and ornamental trees and bushes and fruit trees thereon

growing, so as aforesaid planted bv the plaintiff and his prop

erty, and by means of the premises, the said fruit, vegetables,

shade, fruit and ornamental trees and hushes were utterly and

entirely scorched, killed, destroyed and rendered unfit for use

and sale and were a total loss to the plaintiff.

Plaintiff demands as damages $ .

Note: Count from declaration in Ilinmon v. Somers Brick

Co., 70 A. 1W; 75 L. 8fi9. Judgment for plaintiff affirmed by

Court of Errors.

30
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Ao. 160. Complaint. Action Under Timber Act for Un

lawfully Destroying Plaintiff's Trees.

New Jersey Supreme Court, Cumberland County.

(Title.)

1. The plaintiff, of the County of Cumberland and State of

New Jersey, was the owner and possessor of the following de

scribed property: (Description by metes and bounds.)

2. On the land above described, which the plaintiff purchased,

stood growing 350 trees and saplings, all of which trees and

saplings were of great value to the plaintiff.

3. The defendant, at (lay venue) on or about the 1st day of

Aprii, 1914. and at a subsequent date thereto, being on or about

the 10th day of April, 1914, did cut, fell, work up and carry

away, box, bore and destroyed about 350 trees and saplings on

the property of the plaintiff, above described, without leave first

had and obtained from the owner of the said property, the

plaintiff: the same having been cut knowing that the said trees

and saplings belonged to and were the property of the said

plaintiff : and that the defendant did not have any legal right

to go upon the said property of the plaintiff to cut, fell, work

up, carry away, box, bore or destroy the said trees and saplings,

to th" plaintiff's great damage.

4. By an act of the Legislature (Compiled Statutes, volume

4, page 5396), it is enacted:

"That if any person or persons whatsoever, shall, at any time

hereafter, cut. fell, work up, carry away, box, bore or destroy

any tree, sapling or pole, standing or lying on any land within

this State, to which such person or persons hath not or have not

any right and title, without leave first had and obtained of the

owner or owners of the said land for that purpose, every such

person or persons so offending, shall forfeit and pay for each

free, sapling or pole so cut, felled, worked up, carried awav,

boxed, bored, or destroyed, as aforesaid, the sum of eight dol

lars*; one half to the owner or owners of the land, and the other

half to the person or persons who shall sue for and prosecute the

same to effect, at any time within eighteen months from the cut

ting, felling, working up, carrying away, boxing, boring, or
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destroying of any such tree, sapling or pole; and that whenever

any person or persons within this State shall be sued or prose

cuted before any justice of the peace within the same, it shall

and mav be lawful for such justice of the peace to proceed,

whenever the penalty demanded shall not exceed one hundred

dollars, notwithstanding any claim the defendant or defendants

may offer to make to the land whereon and from which the

said tree, sapling, or pole may be cut, felled, worked up, boxed,

bored, destroyed or carried away, and to issue execution for the

same, with costs of suit, unless the defendant or defendants

shall immediately enter into bond to the plaintiff or plaintiffs

with one or more sufficient securities or surety, being freeholders,

in double the sum so demanded, with a sufficiency for costs of

suit, conditioned for his or their appearance at the next court

where the same may be cognizable, in an action of trespass, and

to pay damages found against him, her or them, with costs of

suit, any law, usage, or custom to the contrary notwithstanding."

Under the above section of the laws of the State of New Jer

sey, the plaintiff is entitled as a penalty, for the injury done to

his property, the sum of $8.00 per tree; the act providing that

one-half goes to the owner of the property and one-half to the

party making the complaint, which, in this particular instance,

is the plaintiff, the owner of the property.

5. This action is brought within eighteen months after the

injury to the plaintiff's property was committed.

6. The plaintiff, therefore, demands of the defendant the

sum of $8.00 per tree, for the 350 trees and saplings cut off of

the plaintiff's property, making a total sum of $2,800, which

the plaintiff demands.

E. C. Wadddingtov,

Attorney for Plaintiff.

Note: Complaint in Terrone v. Harrison, 9b A. 600. Judg

ment striking complaint reversed by Court of Errors.
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No. 161. Complaint By Tenant Against Landlord for

Making an Unreasonable and Excessive Distress on

Plaintiff's Goods Contrary to Section 1, Distress Act,

3 C. S. 1939.

(Title.)

Plaintiff, residing, etc., says that—

1. Before and at the time of the committing of the grievances

hereinafter mentioned, the plaintiff held and enjoyed certain

premises, known as (describe them), with the appurtenances, as

tenant thereof of the defendant at and under a certain rent

payable by the plaintiff to the defendant for the same.

2. On , at (venue) the defendant, not

regarding the statute in such case made and provided whereby

no person can lawfully be distrained of his goods and chattels

for any cause excepting by a reasonable distress, but wrongfully

and maliciously contriving and intending to injure and oppress

the plaintiff, did unreasonably and excessively take and distrain

and cause and proceure to be taken and distrained, certain goods

and chattels of the plaintiff, to wit: (specify property dis

trained), of the value of $

3. Defendant so distrained said goods and chattels for $

rent, supposed to be then due and in arrears from the plaintiff

to the defendant for said premises (whereas in truth only the

sum of $ rent and no more was due and in arrears).

4. The said goods and chattels so taken and distrained were

of much greater value than the amount of rent due and in ar

rears.

5. Defendant, at the time of the said distress, kenw it to be

unreasonable and excessive and that one-third of the said goods

and chattels would have been a reasonable and sufficient distress

for the amount of rent in arrears, and all the costs and charges

attending the same and of the appraisement and sale thereof.

6. Bv means of the premises, the plaintiff is not only greatly

injured and has since the taking of the said distress, whollv lost

and been deprived of the use of the said goods and chattels, but

has been forced and obliged to lay out the sum of $ , in
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providing and procuring others for the use of himself and family

in lieu thereof.

Plaintiff demands as damages the sum of $

Attorney.

Note: Where there is a dispute as io the amount of rent in

arrears, add a count alleging that plaintiff tendered a reasonable

sum to defendant who refused to accept it.

No. 16^. Complaint By Tenant Against Landlord for

Distraining When No Rent Was Due, to Recover Damages

for Injury to Plaintiff's Business. See Luce v. Jones, 39

L. 707.

(Title.)

Plaintiff, residing at, etc., says that—

1. On the day of and on

divers other days and times between that date and the date of

the filing of this complaint, the defendant, R. D., being the

landlord of the plaintiff, with force and arms broke and entered

the premises and buildings of the plaintiff, the tenant of the

said defendant, situate and county of

to wit, at (lay venue), and then and

there, with his feet in walking, trod down, trampled upon, con

sumed and spoiled the grass, clover and corn and grain of the

plaintiff, growing and being in the said premises of the value

of $

2. Defendant, then and there took, seized and distrained as

and for a distres for rent pretended and claimed by him to be

due and in arrears from the plaintiff to the defendant, divers

goods and chattels of the plaintiff, that is to say (itemize goods

taken), of the value of $

3. Defendant led, drove and carried away the said goods and

chattels so as aforesaid seized, taken and distrained, and sold,

converted and disposed of them, and the moneys arising there

from to his own use.
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4. In truth and fact, there was no rent due and in arrear

from the plaintiff to the defendant at the time of the taking

and sale of the said goods and chattels as aforesaid.

5. By reason of the said premises, the plaintiff has been de

prived of the use, benefit and advantage of the said goods and

chattels and has for want thereof, been prevented and hindered

from carrying on his business and occupation of ,

and has thereby lost and been deprived of divers great gains,

profits and advantages which he would have otherwise received

and enjoyed, and has otherwise been greatly injured and preju

diced by reason thereof.

6. Plaintiff demands as damages the sum of $

Attorney.

Note: Count for injury to business and count for double

value of goods distrained under section 11, Distress act (2 C.

8., 19J,2), cannot be joined. Hugill v. Read, 49 L. 300; 8

A. 287.

No. 163. Complaint By Tenant Against Landlord for

Double Value of Goods Unlawfully Distrained and Sold.

Under section 11, Distress act, S C. S. 19J,2.

(Title.)

Plaintiff, residing, etc., says that—

1. After the approval of a certain act of the legislature of the

State of New Jersey, entitled "An act concerning distress,"

and before the committing of the grievances by the defendant

as hereinafter mentioned, the plaintiff held and enjoyed certain

premises, with the appurtenances, as tenant thereof to the de

fendant at and under the rent of $ per annum.

2. Defendant, not regarding the statute in such case made and

provided, but contriving and wrongfully and injuriously in

tending to harass, oppress and injure the plaintiff, did on (the

day of the distress, or about it), at (lay venue) wrongfully and

injuriously seize, take and distrain, in and upon the said prem
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ises, divers goods and chattels of the plaintiff, that is to say

(specify the goods distrained), of the value of $

3. Defendant, afterwards and on the day of

(date of sale), at (lay venue) sold the said goods

and chattels so as aforesaid distrained by color of said act, fo*

certain rent, to wit, the sum of $ , then and there

pretended by the defendant to be in arrears and due to the said

defendant from the plaintiff for the said demised premises.

4. In truth and fact, at the time of the making of the said

distress, and the sale, as aforesaid, no rent was in arrears or

due to the defendant from the plaintiff for or in respect of the

said premises.

5. The said taking, seizing, distraint and sale of the plaintiff's

said goods and chattels by the defendant was contrary to the

form of statute in that case made and provided, whereby an

action has accrued to the plaintiff to recover of the defendant

double the value of the goods and chattels so wrongfullv dis

trained and sold.

6. Plaintiff demands as damages the sum of $. . . . ,

V

Attorney.

Note: The verdict should be for the value of the goods dis

trained and judgment should be entered for double that amount.

Hugill v. Read, 49 L. 300; 8 A. 281.

No. 164. Complaint for Injuries From Negligence in

Operating Ferry.

Hudson Countv Circuit Court, Hudson County.

(Title.)

Plaintiff, E. B., residing at , says that:

1. Before and at the time of committing the grievance herein

after mentioned the defendant corporation, existing under and

by virtue of the laws of the State of Pennsylvania, was pos

sessed of and operating and managing certain steam ferryboats

for the transportation of passengers, horses, wagons and other
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vehicles from a point in the City and State of New York, at or

near the foot of Cortland Street in said city, across the Hudson

River to a point in the city of Jersey City, County of Hudson

aforesaid, at or near the foot of Exchange Place in said city, for

certain fare and reward in that behalf charged and received, and

was then and there possessed of, operating and managing, at or

near the foot of Exchange Place aforesaid, a certain ferryhouse

with entrance gates, driveways, bridge-chains, bridges, slips and

other appliances for embarking and disembarking passengers,

horses, wagons and other vehicles upon and from the said steam

ferryboats.

2. On the sixteenth day of March, nineteen hundred and

twelve, at (lay venue) the said plaintiff, while riding upon a

certain wagon, drawn by horses, at the special instance and re

quest of the said defendant, and after the said plaintiff had

paid, at the entrance gates aforesaid, the usual fare and reward

to the said defendant in that behalf, was received by the said

defendant into the said ferryhouse as a passenger, with the said

horse and' wagon, to be transported by one of the sieam ferry

boats aforesaid from the ferryhouse in the City of Jersey City to

the City cf New York aforesaid, at the foot of Cortland Street

in said city. v

3. It then and there became the duty of the said defendant to

use proper care in the operation and management of the said

ferrvhouse, its entrance gates, driveways, bridge, bridge-chains,

slips and other appliances aforesaid for the proper safetv of the

plaintiff while embarking upon the steam ferryboat of the de

fendant to be transported as aforesaid.

4. The s.iid defendant, not regarding its duty in that behalf,

did 7iot use due and proper care in the operation and manage

ment of the said ferryhouse, entrance gates, driveways, bridge-

chains, bridges, clips and other appliances aforesaid, for the

proper safety of the said plaintiff while the said plaintiff was

riding on the said wagon from the ferry slip aforesaid and em

barking on the steam fern-boat of the defendant to be trans

ported as aforesaid, but, on the contrary, the said defendant, by

its servants and agents, so carelesslv and negligently operated
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and managed the same that while the said plaintiff was embark

ing on the said ferrvboat as aforesaid the bridge in the said

ferry slip, by reason of the negligence of the servants and agents

of the defendant, was not placed at a level with the driveway of

the steam ferrvboat aforesaid, and that the deck of the said steam

ferrvboat, provided by the defendant for the use of horses and

wagons being transported, was then and there a great distance

above the level of the bridge and the ferry slip aforesaid over

which the said plaintiff was about to embark on the said ferry

boat, and by reason thereof the said wagon upon which the

plaintiff was riding collided with the deck of the said steam

ferryboat with great force and violence, and threw the said

plaintiff from the wagon upon which he was riding to the floor

of the bridge in the said ferry slip.

5. Plaintiff was greatly injured and damaged and became sick,

sore, lame and disabled, and so continued and remained for a

long space of time, to wit, from thence hitherto, at the City of

Jersey City aforesaid, and by reason thereof the plaintiff was

forced to lay out and expend, and did necessarily lay out and

expend large sums of money, in and about endeavoring to be

cured of said injuries so received as aforesaid.

Plaintiff demands as damages $10,000.

Xotf. : Adapted front declaration in Hunce v. Pennsylvania

Railroad Co.. 88 A. 1078. Judgment for plaintiff affirmed by

Covrt of Errors.

No. 165. Complaint for False Imprisonment. Plaint

iff Being Taken From Pailroad Train and Arrested and

Imprisoned, He Having Proceeded Beyond the Point

Called for by His Ticket.

New Jersey Supreme Court, Passaic County.

(Title.)

The plaintiff, F. M., residing at . says that:

1. On or about the eighteenth day of October, nineteen hun

dred and eleven, in the City of Paterson, County of Passaic and
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State of New Jersey, the defendant was, through its agents and

servants operating a steam railroad and engaged as a common

carrier of passengers in said state and thereabouts.

2. At the time and place first aforesaid, the said agents and

servants of the defendant, to wit, the conductor and collector of

fares and tickets while actually engaged in the performance of

their duties and acting within the scope of their authority, then

and there during the time the said plaintiff was a passenger of

said defendant, a common carrier of passengers as aforesaid,

with force and arms assaulted the plaintiff and then seized and

laid hold of the plaintiff, and with great force and violence

pulled and dragged him about, and also then imprisoned the

plaintiff ard kept and detained him in prison for a long time,

to wit, four hours or thereabouts, and forced and compelled the

plaintiff to go to court and forcibly conveyed him in custody in

and along divers public streets and highways to a certain police

station and there imprisoned the plaintiff and kept and detained

him in prison without any reasonable or probable cause whatso

ever for a long space of time, to wit, for the space of two hours,

contrary to law and under a false and unreasonable assertion,

color and charge that the plaintiff had committed an offense

punishable by law, to wit, that he had committed an act in viola

tion of Seetio'n 59 of an act entitled "An act concerning rail

roads," Bevision of 1903, approved April 14th, 1903, and hadl

knowingly and willfully been carried by the said defendant, the

said common carrier of passengers, to a point north of his desti

nation, the City of Passaic, to wit, to the City of Paterson, with

the intention to defeat and defraud the defendant in the pay

ment of his fare.

3. Whereby the plaintiff was greatly hurt and suffered great

anguish and pain of mind and body and was prevented from

attending to his lawful affairs and was also thereby then greatly

exposed and injured in his credit, reputation and circumstances,

and was subjected and put to divers expenses, to wit, in the sum

of one hundred dollars, in order to obtain and in obtaining his

liberation from said imprisonment, and thereby also sustained

other wrongs.

Plaintiff demands as damages $5,000.



Forms. 475

Note: Adapted from declaration in Mallcry v. Erie Rail

road. i/2 A. 371. Judgment for plaintiff affirmed by Court of

Errors.

No. 166. Complaint Against Meat Packer for Negli

gently Putting Up in Cans and Vending Diseased Meat,

Which Plaintiff Bought and Ate, Wherery She Wa&

Stricken With Ptomaine Poisoning.

New Jersey Supreme Court.

Cumberland County.

(Title.)

Plaintiff, S. T., residing at , says that :

1. Defendant, from August first, nineteen hundred and four,

to April fourth, nineteen hundred and five, was engaged in the

business of putting up in tin cans or vessels and vending meats

or ham for food and domestic use, at Chicago, in the State of

Illinois, to wit, at Bridgeton, in the county of Cumberland and

State of New Jersey.

2. It then and there became its duty to put up and can said

ham from healthy, wholesome and edible pork.

3. Some time between the periods above named, the defend

ants put up a certain can of ham for food and domestic use in

the city of New York and State of New York, to wit, at Bridge-

ton, in the countv of Cumberland aforesaid, to be sold to cus

tomers and patrons.

4. On April fourth, nineteen hundred and five, in the city of

New York, aforesaid, to wit, at Bridgeton, aforesaid, the plaint

iff, for a certain charge then and there paid to said retail dealer,

purchased said certain can of ham for food and domestic use.

5. Nevertheless, the said defendant, not regarding its duty in

that behalf, did, to wit, between August first, nineteen hundred

and four, and April fourth, nineteen hundred and five, at New

York City aforesaid, to wit, at Bridgeton aforesaid, so care

lessly, negligently, recklessly and improperly put up in said

certain can of ham, diseased, unfit and unwholesome pork or

ham which was deleterious, dangerous and poisonous to the

human body and health ; that the said plaintiff, on April fourth,
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nineteen hundred and five, at New York City aforesaid, to wit,

at Bridgeton aforesaid, after purchasing said certain can of

ham, and without any fault or negligence on her part, then

and there ate a piece of ham taken from said certain can of

ham purchased by her as aforesaid, and immediately thereafter,

and as the immediate and direct consequence thereof, became,

was and still is diseased, disordered, poisoned, sick, sore and

diseased with ptomaine poison, and so remains and continues

for a long space, to wit, from thence hitherto, and has suffered

and undergone great pain and agonv of body and mind, and

has been unable to attend to her ordinary affairs and business,

and without any fault or negligence on her part, and has been

obliged to lay out and expend, and has necessarilv laid out and

-expended divers large sums of money in and about endeavoring

to be healed and cured of her said disease and disorders and

injuries as aforesaid, and for providing for herself in her sick

and helpless condition.

Plaintiff demands as damages, $20,000, and costs of suit.

Note: Adapted from declaration in Tomlinson v. Armour

.i£• Co., 70 A. .314, '75 L. ~J,S. Held good by Court of Errors

.and Appeals.

No. 167. Complaint on Foreign Judgment.

Essex County Circuit Court.

(Title.)

The plaintiff residing in the city of New York, county of

New York and State of New York, says that:

1. He sues for the amount of a judgment recovered by him as

receiver of the People's Bank of Philadelphia against said de

fendant, Joseph Marrone, in the Supreme Court of New York,

a court of record of general jurisdiction, on May 5, 1899, for

$1,696.93, a copy of the exemplification of which records and

proceedings is hereto annexed and made a part hereof.

2. The amount due on said judgment is the sum of $1,696.93,

with interest from May 5, 1899, together with costs and dis

bursements accruing and chargeable against said defendant
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since the entry of said judgment, amounting to upwards of one

hundred dollars.

3. The plaintiff is still the owner and holder of said judgment

and said judgment still remains in full force and effect not in

any way reversed, paid, satisfied, annulled or otherwise vacated.

Plaintiff demands as damages the sum of $7,600.

Temple & Unger,

Attorneys for Plaintiff.

Note: Complaint filed in Barlow v. Marrone, 95 A. 985.

Judgment for plaintiff affirmed by Court of Errors.

No. 168. Complaint on Written Agreement Guarantee

ing Payment of Sum of Money.

(Title.)

The plaintiff, P. 6. Co., a corporation of , says-

that :

1. On or about the twenty-eighth day of July, nineteen hun

dred and nine, and for a long period of time prior thereto, at

the Ik)rough of Manhattan, in the city and State of New York,

to wit, at Newark, in the county aforesaid, the said defendant

was a large stockholder in the E. R. Ramsey Company, a cor

poration of the said State of New York, and was also, during

all the time aforesaid a member of the board of directors of said

company.

2. On the day and year last aforesaid the said defendant rep

resented to the plaintiff that said E. R. Ramsey Company was

desirous of purchasing from the plaintiff certain land and

premises owned by the plaintiff, situate in the State of New

York and hereafter referred to, and that he, the said defend

ant, was duly authorized by said E. R. Ramsey Company to

negotiate with the plaintiff on behalf of said company for the

purchase of said land and premises, and he, the said defendant,

then and there requested the said plaintiff to enter into a cer

tain agreement in writing with said E. R. Ramsey Company

for the sale by the plaintiff to said E. R. Ramsey Company of
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said land and premises, upon certain terms and conditions then

and there stated by the defendant, being on same terms and

conditions hereinafter set out.

3. Thereupon the said plaintiff, relying upon the said repre

sentations so made as aforesaid by the defendant and upon his

solicitation and request, on the day and year last aforesaid, at

the city of New York aforesaid, to wit, at Newark aforesaid,

entered into a certain agreement in writing with said E. R.

Ramsey Company, bearing date the day and year last aforesaid,

and sealed with the respective corporate seals of the plaintiff

and said E. R. Ramsey Company, wherein and whereby the

plaintiff, in consideration of the premises and of the agreement

made by the defendant as hereinafter mentioned, bargained and

agreed to sell and convey unto the said E. R. Ramsey Company,

and the said E. R. Ramsey Company bargained and agreed to

purchase of and from the plaintiff the land and premises afore

said, and in said agreement particularly described, for the sum

of forty-three thousand dollars, upon certain terms and condi

tions therein particularly set forth (being the same terms and

conditions stated to the plaintiff by the defendant as aforesaid),

that is to say, the sum of three thousand dollars paid by the

E. R. Ramsey Company to the plaintiff on the execution of said

agreement, the receipt whereof by the plaintiff was thereby

acknowledged and the payment of the further sum of seven

thousand dollars by said E. R. Ramsey Company to the plaintiff

in cash on the twentieth day of October, nineteen hundred and

nine, and the balance of said purchase price, to wit, the the sum

of thirty-three thousand dollars, to be secured by the bond of

said E. H. Ramsev Company together with its mortgage upon

said land and premises, to the plaintiff, whereupon and upon

receiving said payments and said bond and mortgage, to wit, on

the day and year last aforesaid, at twelve o'clock noon on said

day, at the office of the plaintiff in said city of New York, the

plaintiff was, according to the terms and conditions of said

agreement, to deliver its deed to said E. R. Ramsey Company,

conveying to it the fee simple of the lands and premises in said

agreement described ; that a copy of said agreement is hereto

annexed and made part hereof.
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4. Defendant was present at the execution and di livery of said

agreement by the plaintiff and said E. R. Ramsey Company, and

at the time of such execution and delivery knew the terms and

conditions thereof and at said time and place, and as an induce

ment to the plaintiff to execute and deliver the same, the said

defendant represented to the plaintiff that J. Howard Hart, who

executed and delivered said agreement as the secretary and

treasurer of said E. R. Ramsey Company, and on behalf of said

company and who affixed said company's corporate seal to said

agreement, was duly authorized to affix said seal and to execute

and deliver the same by the board of directors of said E. R.

Ramsey Company.

5. On or about the twenty-eighth day of July, nineteen hun

dred and nine, at said city of New York, to wit, at Newark

aforesaid, the said defendant, in consideration of the execution

by the plaintiff of the agreement above mentioned and simul

taneously therewith, did then and there enter into a certain

other agreement in 'writing with the plaintiff, signed by said

defendant and endorsed upon said agreement made between the

plaintiff and said E: R. Ramsey Company, wherein and whereby

the said defendant did guarantee and promise the payment by

said E. R. Ramsey Company to the plaintiff of said sum of

seven thousand dollars on the twentieth day of October, nine

teen hundred and nine, according to the terms and conditions

of the agreement first above mentioned, a copy of which agree

ment so made by the defendant, is hereto annexed and made

part hereof.

6. Plaintiff, on the twentieth day of October, nineteen hun

dred and nine, at the hour and place mentioned in its said

agreement with said E. R. Ramsey Companv was ready and

willing to deliver to said E. R. Ramsey Company its said

(plaintiff's) deed, conveying to said E. R. Ramsey Company

the fee simple of the land and premises in said agreement men

tioned and on the day and year last aforesaid offered and tend

ered its said deed to said E. R. Ramsey Company and requested

it to pay to the plaintiff the said sum of seven thousand dollars

of said purchase price and to deliver to the plaintiff the said

bond and mortgage to secure the payment of the sum of thirty
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three thousand dollars according to the terms and conditions

of said agreement, yet the said E. R. Ramsey Company, not

regarding its said agreement, or its promises and undertakings

in that behalf, did not nor would, on said twentieth day of

October, nineteen hundred and nine, or at any other time, pay

or cause to be paid to the plaintiff said sum of seven thousand

dollars, or any part thereof, but wholly neglected and refused

so to do, of all of which the said defendant had notice, and

thereupon it became the duty of the defendant, according to

his promise and undertaking in that behalf, to pay to the plaint

iff the said sum of seven thousand dollars on demand.

7. Defendant, not regarding his said promises and under

takings, did not and would not pay said sum of seven thousand

dollars, or any part thereof, to the plaintiff, alhough frequently

requested so to do, but has wholly neglected and refused and

still neglects and refuses to pay the same to the plaintiff.

Plaintiff demands as damages $10,000 and costs of suit.

Note: Complaint adopted from declaration in Perkins-Good

win Co. v. Hart, 83 A. 877, 83 L. 471. Judgment for plaintiff

affirmed by Court of Errors.

No. 169. Complaint for Damages to Plaintiffs' Prop

erty by Erection of Concrete Wall Upon a Public High

way, Therery Closing up Highway and Ingress and Egress

to Plaintiffs' Property.

New Jersey Supreme Court.

County.

(Title.)

The plaintiff Edna Dickinson, residing at West Livingston,

N. J., and the plaintiff Gustave F. Lowe, residing at Morris-

town, N. J., say:

1. That the defendant, at (venue) Delaware, Lackawanna and

Western Railroad Company, is and at all times hereinafter men

tioned was a foreign corporation organized and existing under

and by virtue of the laws of the State of Pennsylvania.
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2. That the defendant borough ot Chatham is and at all times

hereinafter mentioned was a municipal corporation created by

the state or under the laws of the State of New Jersey.

3. That the said defendant Delaware, Lackawanna and West

ern Railroad Company maintains and operates and at all times

hereinafter mentioned did maintain and operate a certain line

of steam railroad, running', in part, through the borough of

Chatham, N. J. .

4. That Passaic avenue is and at all times hereinafter men

tioned was a public highway in the borough of Chatham afore

said.

5. That a certain other unnamed street in said borough run

ning about at right angles with said Passaic avenue and running

from Passaic avenue to Bowers lane, another public highway in

said borough, is and at all times hereinafter mentioned was also

a public highwav in said borough.

6. That the plaintiff Edna Dickinson is and at all times here

inafter mentioned was seized in fee-simple of certain land with

the building or the buildings thereon situated in the said bor

ough of Chatham, and upon the corner formed by the intersec

tion of the easterly line of Passaic avenue aforesaid, with the

northerly line of the said certain ether unnamed public high

way, such land and buildings having a large frontage upon both

said public highways.

7. That the said building was, and, in so far as the defend

ants' acts and omissions have left possible, is devoted to and

used in part as a public automobile garage, and in part as offices

and rooms for various purposes, said building having in part

two floors.

8. That said building had, prior to the acts or omissions of

the defendants, entrances upon both of said public highways, the

second floor thereof having no other entrance than that upon

and from the said certain unnamed public highway, running

from Passaic avenue to Bowers lane. •'[

9. That the part of said building used as a garage was, prioi>

to the acts or omissions of the defendants, specially valuable at*

such, particularly, and otherwise, generally, by reason of its

being equipped with two driving entrances or exits, one upori

31



-I8v! New Jersey Practice Act.

said Passaic avenue and the other upon the said other public

highway.

10. That the plaintiff Edna Dickinson is engaged in a real

estate business, and has her offices in the corner of said building,

on the ground floor thereof, fronting on both said Passaic ave

nue and the said other public highway, and as she is engaged

largely in the sale of country property and maintains and op

erates an automobile for the conveyance of clients, it was and

would be of great advantage that vehicles might stop immedi

ately in front of her said offices.

11. That the building, as a whole, was specially valuable by-

reason of its location upon the corner of the said two public

highways, and the consequent access of light and air, and bv

reason of its accessibility from either of the two said public

highways and indirectly, by way of the certain unnamed public

highway, from Bowers lane.

12. That, heretofore, at (venue) and during the month of

June, 1913, or thereabouts, the defendant Delaware, Lackawanna

and Western Railroad Company took possession of the said

public highway leading from Passaic avenue to Bowers lane and

constructed fences or other obstructions about or across it in

such manner that all access to such unnamed public highway

was and is prevented, also preventing all access to the premises

of the plaintiff Edna Dickinson, by way of such unnamed public

highway.

13. That thereupon the defendant Delaware, Lackawanna and

Western Railroad Company did proceed to construct, and is now

constructing, a high wall and an embankment upon and through

said unnamed public highway, such wall and embankment being

practically parallel with plaintiff Edna Dickinson's line and

distant only one or two feet therefrom, and from her said build

ings That said unnamed public highwav is, at the present time,

wholly occupied by said construction and wall, and all access to

plaintiff Edna Dickinson's said property, and to the part thereof

occupied by the plaintiff Gustave F. Lowe, bv way of said un

named public highway, is permanently prevented.

14. That as a result of such acts of the defendant Delaware,

Lackawanna and Western Railroad Company, access of light and
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air have been and will be permanently excluded in whole or in

part from plaintiff Edna Dickinson's said building from said un

named public highway, and the upper floor of said building has

been rendered valueless by reason of its only access being thereby

permanently obstructed.

15. That the defendant Delaware, Lackawanna and Western

Railroad Company has erected in said Passaic avenue a fence or

fences or other obstructions at or near the curb of said public

highway and adjacent to the property of the plaintiff Edna

Dickinson, or a part thereof, in such manner that access to said

garage has been rendered most difficult, and it has become im

possible for a vehicle to come to the corner of said building, or

near thereto, wherein are the offices of the plaintiff Edna Dick

inson, on said Passaic avenue.

16. That the defendant borough of Chatham on or about the

seventh day of June, 1913, and before the commencement of the

work constituting the acts made the basis of this suit, entered

into and made an agreement or contract with the defendant

Delaware, Lackawanna and Western Railroad Company and

others, whereby the defendant borough of Chatham expressly

authorized and directed the defendant Delaware, Lackawanna

and Western Railroad Company, as its agent, servant or em

ploye, to perform the aforesaid acts complained of and made the

basis of this suit.

17. That by the terms of said contract, the said borough of

Chatham agreed to become jointly liable, at least, with the de

fendant Delaware, Lackawanna and Western Railroad Company

for all damages which might be lawfully awarded to or recovered

by these plaintiffs.

18. That the defendant borough of Chatham has failed and

refused, and still fails and refuses, to institute and prosecute all

procedure according to the statute in such case made and pro

vided, to the vacating or to the alteration of the said certain un

named public highway from Passaic avenue to Bowers lane,' and

has failed and refused, and still fails and refuses, to compensate

these plaintiffs for the injuries sustained by them by reason of

the defendants' aforesaid acts or omissions.
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ISl. That the plaintiff Gustave F. Lowe holds and occupies a

portion of the plaintiff Edna Dickinson's said property under a

lease thereof and conducts, and at all time hereinafter mentioned

or hereinbefore mentioned, did conduct a general garage, sup

plv and automobile repair business therein.

20. That, bv reason of the peculiar adaptability of the said

premises to such business, and largely by reason of its having

had the two entrances or exits before set forth, the plaintiff

Gustave F. Lowe had built up a very lucrative business in said

premises from which he was deriving, and might reasonably

have been expected to derive in the future, large profits and

gain.

21. That wholly as a result of the aforesaid acts and omis

sions of the defendants, the aforesaid property of the plaintiff

Edna Dickinson has been, is, and permanently will be, greatly

damaged, and its value both in land and building vastlv de

preciated, and her said business has been, is, and will be. greatly

damaged by reason thereof.

22. That wholly as a result of the aforesaid acts and omis

sions of the defendants, the business of the plaintiff Gustave F.

Lowe has been, is, and permanently will be, either ruined or

greatly damaged, whereby he has lost, and will lose, great profit

and gain.

Judgment will Ik> claimed by the plaintiff Edna Dickinson for

$10,000.00, and by the plaintiff Gustave F. Lowe for $5,000.00.

Henry M. Ldmmis,

Attorney of Plaintiffs.

Note: Complaint in Dickinson v. Del.,, L. & W. R. R.. 98 A.

703. Judgment for plaintiff affirmed by Court of Errors. De

fendant borough of Chatham stricken out on motion.
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No. 170. Complaint by Next Friend of Infant for In

juries From Falling From Roof While Working for Con

tractor Employed by Defendant.

Essex County Circuit Court.

(Title.)

Plaintiff, Nicola DeVineenzo, who is an infant under the age

of twenty-one years, residing at the City of Newark, County of

Essex and State of New Jersey, with Angelo Valvano, who is

admitted by the court here to prosecute as the next friend of

the said Nicola DeVineenzo, by his next friend, says :

1. On. before and after December 21, 1912, the said defend

ant had the possession, control and management of a certain

building on the rear portion of the premises known and desig

nated as numbers 355 to 365 Central Avenue, in the said City of

Newark, and was then and there, by its servants and employees,

engaged in altering, changing and making additions in and to

said building, altering and changing the foundation and sup

ports thereof and excavating thereunder.

2. On or about December 21, 1912, said plaintiff was then

and there lawfully on the said premises under the said building

engaged in the work and labor of digging and shoveling dirt

and earth, as an emplovee of one Antonio I.«Conte, who was

then and there engaged in the performance of a certain contract

w.ith the said defendant for doing the said work of excavating

under the said building for the said defendant, and said plaintiff

was not engaged as an employee of the said defendant.

3. Defendant, by its servants and employees, wrongfully, care

lesslv and negligently supervised, controlled, managed and car

ried on the said work of altering, changing and making addi

tions in and to said building, and altering and changing the

foundation and supports thereof, and did not use due and proper

care to sufficiently or properly support, brace or shore up the

snid building while making the aforesaid alterations, changes

and additions and excavating thereunder as aforesaid, so as to

prevent the said building and its supports, bracing and shoring

from becoming weak, unstable and dangerous to the plaintiff and
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other persons lawfully on the said premises, but on the contrary

negligently, carelessly and wrongfully caused, suffered and per

mitted the said work of altering, changing and making addi

tions in and to said building, altering and changing the founda

tion and supports thereof and of supporting the said building

while so doing, to be negligently and improperly done, and to be

come, be, and remain in so defective and dangerous a condition

that by reason of the said wrongful, careless and negligent con

duct of the said defendant, its servants and employees and their

failure to use due and proper care as aforesaid, and without

any negligence on the part of said plaintiff, the said building,

with its supports, bracing and shoring then and there col

lapsed, fell upon and struck the said plaintiff with great force

and violence and a large spike or nail was thereby forced into

the flesh and bone of his left arm at or near the elbow joint,

and he was otherwise greatly bruised, cut, hurt and injured.

4. By means of the premises the said plaintiff suffered and

sustained clivers painful and permanent external and internal

injuries, and his nervous system was greatly shocked and shat

tered, and he became and was sick, sore, maimed, disabled and

disfigured, and so remained and continued from thence hitherto,

and will in the future so remain and continue, and during all

that time suffered and underwent, and will in the future suffer

and undergo great physical and mental pain and suffering, and

his said left arm was rendered stiff and wholly useless, and he

was and is and in the future will be hindered, -incapacitated

and prevented from transacting and attending to his necessary

and lawful business and affairs and work by him to be per

formed, transacted and attended to, and was deprived of divers

great gains, profits and advantages which he otherwise would

have earned and gained ; and by means of the premises the said

plaintiff did necessarily pay, lay out and expend a large sum of

money, to wit, the sum of two hundred dollars, and in the future

will be obliged to pay, lay out and expend divers other large

sums of money for medicine, care and attendance in and about

endeavoring to be cured of his said sickness, soreness and dis
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orders, and of his said hurts, injuries and nervous shock occa

sioned as aforesaid.

Plaintiff demands $10,000 damages.

Beecher & Bedford,

Attorneys of Plaintiff.

Note: From DeVincenzo v. John Sommer Faucet Co., 9J>

A. 573. Judgment for plaintiff affirmed by Court of Errors.

No. 171. Complaint for Injuries to Child Caused by

Negligence of Defendant in Omitting to Extinguish and

Guard Fire He Started in Street, Wherery Child Play

ing in Street Was Burned.

New Jersey Supreme Court.

Essex County.

(Title.)

The plaintiff, residing at No. 297 South Clinton Street, in the

City of East Orange, in the County of Essex, and State of New

Jersey, complains of the defendant and alleges:

That heretofore, namely, on or about the fourth day of No

vember, nineteen hundred and eleven, (venue) this defendant,

(who is also a resident of the said County of Essex, State of

New Jersey), having gathered together a large quantity of

leaves, garbage and inflammable material in one of the streets

of the said City of East Orange, namely, at or near premises

numbered 196 South Clinton Street and 197 South Clinton

Street, in the City of East Orange, ignited the same, or caused

the same to be ignited, in so negligent and heedless a manner,

although he had heretofore been duly warned against the danger

from such fires and against such carelessness and negligence and

heedlessness on defendant's part, so that a great and dangerous

fire arose from such heap of leaves and rubbish, and after caus

ing said fire and blaze, defendant neglected and failed to guard

the same, or to prevent the flames from spreading, that this

plaintiff, without any carelessness or negligence on his part, and
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wdely by reason of tin; said negligence and carelessness and

hpedl'-rne-s of the raid defendant, was so badly burned and

stuffor ut' 'I hv the said fire and flames, that by reason thereof the

plaintiff b-rrame nick, sore, lame and disabled, and continued so

to Ik; for a long time, and still so continues and has suffered and

suffer* gieat and permanent injuries from the wounds and burns

and cont unions inflicted upon him by the said fire and flames so

negligently caused and left unguarded by the defendant, to

plaintiff'* damage* in the sum of ten thousand ($10,000.00)

dollar-.

'I. That solely by reason of the defendant's said negligence,

plaintiff was injured, bruised and wounded, so that he became

tuck, sore and disabled and so remains and has ever since been,

and will for a long time to come be, prevented from attending

to his education, duties and business, and be unable to work,

or labor, and has necessarily expended large sums of money,

namely, the sum of seven hundred and fifty ($750.00) dollars

endeavoring to be cured of his said injuries, all to the plaintiff's

damages in the sum of ten thousand seven hundred and fifty

($10,750.00) dollars.

Wherefore, deponent demands judgment against the defend

ant for the sum of ten thousand seven hundred and fifty

($K).i•'50.00 l dollars, with interest thereon from the first day

of December, nineteen hundred and eleven, together with the

cost* and disbursements of this action.

Terry Parker,

Attorney for Plaintiff,

US North Walnut Street, East Orange, N. J.

Note: Complaint in Davenport v. McClellan, 96 A. 921.

Judgment for defendant reversed by Court of Errors.
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No. 172. Complaint by Parent for Injury to Child

Caused by Negligence of a Landlord in Neglecting to

Repair Dumb-Waiter in his Apartment. Wherery it Fell

and Injured the Child While he was Delivering Ice to a

Tenant.

New Jersey Supreme Court.

Essex County.

(Title.)

Plaintiff, G. B., residing at , says:

1. Plaintiff, George Battschinger, at all the times hereinafter

mentioned was and is the father of Otto Battschinger, an infant,

about the age of 19 years, with whom said infant resides, and as

such father he is entitled to services and earnings of said infant,

Otto Battschinger, until the said infant becomes twenty-one

years of age.

2. That at all the times herein named, the defendants, Re

becca V. Robinson and Frank A. Dean, were, and still are, the

owners in fee and tenants in common, each possessed of an equal

and undivided one-half interest, and both in possession, manage

ment and control of a certain apartment-house on North Ninth

street, near Sixth avenue, Newark, New Jersey, and the premises

upon which the same is situated, which premises are situate in

the city of Newark, Essex county, New Jersey, beginning

(describe premises).

3. That said defendants at all the times herein named, and

for a number of months prior thereto, maintained in said apart-

ment-house a dumb-waiter, intended mainly for the use of ten

ants, and tradesmen who customers were tenants of said

apartment-house.

4. That at all the times herein named, the infant, Otto Batt

schinger, was in the employ of an iceman, whose customers in

cluded several of the tenants of said apartment-house, and at all

times herein named, it was the duty of said infant, as such em

ploye, to deliver ice to said tenants l y placing the same upon the

dumb-waiter in said apartment-house, and by hoisting the same

by means of said dumb-waiter to the apartments of the several

tenants. That at all times said infant, Otto Battschinger, was

permitted, allowed and invited by defendants to use said dumb
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waiter for that purpose; that at all times herein named said

infant was lawfully using the said dumb-waiter in accordance

with the permission, consent and invitation of the defendants.

5. That at all times herein named, it was the dutv of defend

ants to maintain in said apartment-house a properly and safely

constructed dumb-waiter, properly tested and properly inspected ;

that it was their duty at all the times herein named to inspect

the same and keep the same in proper and safe running order,

to use proper wire or other safe ropes and running gear and

pulleys and to keep the same in safe condition.

6. That the dumb-waiter was not for the exclusive private use

of any one tenant, but was for the benefit of all the tenants in

the building and intended for their use and their tradesmen,

and was so commonly used.

7. That on the fifth day of August, nineteen hundred and ten,

at the city of Newark, Essex county aforesaid, the said infant,

Otto Battschinger, while engaged in the performance of his

duties, and while upon said premises and in said apartment-

house, and while using said dumb-waiter, all by the consent, per

mission and invitation of defendants, for the purpose of deliver

ing ice to defendants' tenants, placed upon said dumb-waiter a

piece of ice weighing about fifty pounds (the capacity of said

dumb-waiter being very much greater than that), which said

piece of ice constituted a very light weight for said dumb-waiter,

and proceeded to hoist the said dumb-waiter with the piece of

ice thereupon to one of defendants' tenants, a customer of said

infant's employer; that he did hoist said dumb-waiter several

floors above the basement and several floors above the place where

he was standing, and that thereupon, and without any warning,

the rope used to hoist said dumb-waiter broke and said dumb

waiter crashed down from the upper floor to the basement where

said infant was standing, and violently struck said infant, and

particularly infant's left hand, thereby violently crushing the

same and so injuring his said left hand and crushing the same,

that it was necessary to amputate the thumb of said left hand,

and so that the said infant's fingers have been rendered totally

stiff upon said hand, and said hand has become totally useless to

said infant.
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8. That said infant not only lost Ms left thumb thereby, and

not only lost the use of his fingers, but, by reason of said acci

dent, gangrene and blood poisoning set in, several operations

have been necessary, he suffered, and still suffers, intense pain

and shock, and the injuries above outlined are permanent and

said infant has been laid \ip and incapacitated from his occupa

tion as an iceman and from any oiher occupation from thence

hitherto, and will be laid \ip and incapacitated in the future,

and plaintiff, his father, has paid, laid out and expended, and

will pay, lay out and expend, large sums of money, to wit, five

hundred dollars or more for medical attendance, medicine, band

ages and appliances, surgical operations and employment of help

to take his place.

9. That said accident was caused by the fact that one of the

ropes by which said dumb-waiter was hoisted, which said rope

was provided by said defendants, was an improper and unsafe

rope, and was then, and had been for a long time, worn, frayed

and rotten and in a dangerous condition, liable at any moment

to break.

10. That a reasonable inspection of said rope at any time

within the few months preceding the accident would have shown

its dangerous condition ; that defendants knew that it was in

that condition for several months prior to the happening of the

accident, and defendants neglected their duty toward said infant,

as well as toward other persons lawfully using said dumb-waiter,

in that they failed to provide a proper rope made of wire or

other suitable material, and failed to inspect the same, and failed

to keep the ropes by which it was hoisted, and particularly the

said rope which broke, in a safe and proper condition, notwith

standing the fact that they were duly notified of the dangerous

condition of said ropes.

11. That the said accident happened wholly without the neg

ligence of the said infant or of plaintiff, and solely by the negli

gence and failure of duty on the part of the defendants.

12. That by reason of all the foregoing, the plaintiff has lost

the services and earnings of said infant from the date of said

accident hitherto, and will, in the future and until said infant

becomes twenty-one years of age, lose his said earnings, and has



492 New Jersey Practice Act.

paid, laid out, expended and incurred for medicine, surgery,

nurses and appliances aforesaid, the sum of five hundred dollars

($500).

Plaintiff demands as damages $5,000 and costs of suit.

Note: Above complaint is founded on declaration in Batt-

schinger v. Robinson, 85 A. 317 ; S3 L. 739. Judgment for

jtlaintiff was affirmed by Court of Errors.

No. 173. Complaint Against Fire Insurance Company

For Amount of Loss Under Policy.

New Jersey Supreme Court.

Monmouth County.

(Title.)

Plaintiff, W. F., residing at , says that :

1. On the twenty-first day of Octoher, nineteen hundred and

nine (venue), the said defendant caused to he made a certain

policy of insurance in writing, purporting thereby, and contain

ing therein, that in consideration of the payment of nine dollars

premium, to he paid by said plaintiff, the receipt whereof the said

defendant therebv acknowledged, the said defendant undertook

and promised the said plaintiff that it, the said defendant, would

insure the said plaintiff against loss or damage by fire, to the

amount of twelve hundred dollars, and would make good to the

said plaintiff, his executors, administrators and assigns, any

such loss or damage as should happen by fire, not exceeding the

last named amount of twelve hundred dollars for the term of

three years, from the fifteenth day of November, nineteen hun

dred and nine, at noon, to the fifteenth day of November, nine

teen hundred and twelve at noon, on and in respect of certain

premises then and ever since the property of the said pla.intiff,

in the said policy described as one frame building, occupied as

a barn, situate in the rear of the dwelling house owned by said

plaintiff on the east side of Norwood Avenue, Long Branch,

New Jersey, and all extensions and additions attached thereto,

foundations and stoops, including decorations and frescos on
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walls and ceilings, plate and stained glass in doors and windows, 

plumbing and heating and lighting fixtures and all connections

thereto, and all permanent fixtures contained in or attached to'

said building, extensions and additions including awnings and

sidewalks in front of same or on premises; the said loss or

damage to be estimated according to the actual cash value of the

said property at the time the same shall happen, and to be

paid by the said defendant, within sixty days after due notice

and proof of such loss or damage, made by the said plaintiff, in

conformity to the conditions of the said policy, should have been

received at the office of the said defendant, unless the said de

fendant should have given notice of its intention to repair the

damaged premises, or unless the said property be replaced by

property of equal value and goodness; and in the said policy

sundry provisos, conditions, prohibitions and stipulations were

and are contained, and were and are thereto annexed ; as by the

said policy, reference being thereto had, will more fullv appear.

2. At the time of the making of said policy of insurance by

the said defendant, and at all times since, and now, the said

plaintiff was and is interested in the said insured premises and

property, in the said policy mentioned and described as afore

said, to a large amount, to wit. to the amount of twelve hundred

dollars, and that the said premises and propertv (describing the

property insured and destroyed) in the said policy mentioned,

and thereby intended to he insured, after the making of the said

policy, and within the three years aforesaid, to wit, on the

eleventh day of May, nineteen hundred and eleven, were burned

down and consumed and destroyed by fire, which did not happen

by means of or during any invasion, insurrection, riot, or civil

commotion, or of any military or usurped power, or by any loss

by theft at or after a fire, wherelry the said plaintiff then sus

tained damage and loss to a large amount, to wit, to the amount

of said sum of twelve hundred dollars, so assured on the said

premises and property so burned and consumed.

3. The said premises and property, in the said policy men

tioned, and intended to be thereby assured, at the time of

making the said policy were not nor at any time since have-

. been insured in any other office or company.
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4. The said premises and property, in the said policy men

tioned, were duly described in the said plaintiff's application

for insurance and in the said policy, and not otherwise than

they really were, or, as to cause the said insurance to be

effected upon a lower premium than ought to have been.

5. Plaintiff did forthwith, after the said loss and damage, to

wit, on the twenty-ninth day of June, nineteen hundred and

eleven, give notice in writing and make the due proof of the

sumo to the said defendant, at the office of the said defendant in

Philadelphia ; and also on the same day that the said premises

and propertv described in said policy as one frame building occu

pied as a harn, situate in the rear of the dwelling house owned

by said plaintiff on the east side of Norwood Avenue, Long

Branch, N. J., and also by serving a copy of the proof of loss

upon Victor Emanuel, the agent of the said Pennsylvania Fire

Insurance Company of Philadelphia, at his office on Broadway,

Long Branch, N. J., by showing him the original, making known

to him the contents thereof and tendering him a copy of the

same : and did deliver to the said defendant, according to the

stipulations of the said policy, as particular an account of his

damage as the nature of the case would admit, signed by the said

plaintiff and accompanied by his oath, declaring the said account

to be true and just, showing the ownership of the property in

sured ; what other insurance existed on the same property, with

a copy of the written portion of each such policy ; what was the

whole cash value of the subject insured ; what was the plaintiff's

interest therein : in what general manner (as to trade, mer

chandise, manufactory or otherwise) the said premises insured,

and the several parts thereof, were occupied at the time of the

loss, and who were the occupants of such building; and when

and how the fire originated, so far as the said plaintiff knew or

believed.

6. Plaintiff produced to the said defendant a certificate under

the hand and seal of George Newkirk, Justice of the Peace, a

magistrate, most contiguous to the place of the fire, and not

concerned in the loss as a creditor or otherwise, related to the

Raid plaintiff, stating that he. the said George Newkirk, had
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examined the circumstances attending the fire, loss and damage

by the said plaintiff sustained, that he was acquainted with

the character and circumstances of the said plaintiff, and that

he verily believed that he had by misfortune, and without fraud

and evil practice, sustained loss and damage on the premises

and property aforesaid, to the amount of twelve hundred dollars.

7. Plaintiff was ready and willing to submit to an examina

tion or examinations under oath, by any person appointed by the

said defendant, and to subscribe to such examination or exami

nations when reduced to writing.

8. Plaintiff in all other particulars complied with, performed

and observed all other, the conditions, provisos, restrictions, pro

hibitions and stipulations of the said policy, and of the applica

tion aforesaid, on his part to be complied with, performed and

observed, ficcording to the form and effect of the said policy and

of the said application.

9. Although two months have elapsed since due notice and

proof as aforesaid was given and made to the said defendant as

aforesaid, of the said burning and destruction by fire of the said

premises and property, and of the loss and damage aforesaid,

thereby occasioned to the said plaintiff, yet the said defendant

has neither replaced the said property by property of equal value

and goodness, nor has it given notice of its intention to repair

the damaged premises, nor has it paid or made good to the said

plaintiff, the said loss and damage of twelve hundred dollars,

or any part thereof, but the same and everv part thereof are

wholly unpaid and unsatisfied to him, contrary to the force and

effect of the said policy.

10. Defendant, although often requested, has not kept with

the said plaintiff the agreement aforesaid, contained in the said

policy made between the said defendant and the said plaintiff

in that behalf as aforesaid, but that the said defendant hath

broken the same, and to keep the same with the said plaintiff has

hitherto wholly refused, and still doth refuse.

Plaintiff demands as damages $1,200 with interest from

and costs of suit.
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Note: Adapted from declaration in Fritz v. Pennsylvania

Fire Ins. Co., 88 A. 1065. Judgment for plaintiff affirmed by

Court of Errors.

No. 174. Complaint By Landlord Against Tenant for

Removal of Fixtures and Damages to Premises.

Hudson County Circuit Court.

(Title.)

The defendant in this cause was summoned to answer unto-

Henry P. Soulier and Jennie A. Soulier, plaintiffs, therein in an

action at law upon the following complaint :

Plaintiffs, residing at Seabright, in the county of Monmouth,.

State of New Jersey, say that:

first count.

1. Plaintiffs being the owners of the lands and premises

known as No. 77 Hudson street, in the city of Hoboken, county

of Hudson and State of New Jersey, and situate on the north

east corner of Hudson place and Hudson street, in said city, on

February 7th, 1907, let and rented to the defendant, the first

floor and the front parlor and the basement of said premises,

by a lease in writing for the term of five (5) years from the-

first day of May, 1907 ; a copy of said lease is hereto annexed.

2. That by the terms of said lease it was agreed that the-

parties of the first part, plaintiffs in this suit, were to have all

fixtures then in said premises and also that no changes were to

be made in the premises without the consent, of the parties of

the first part, these plaintiffs.

3. That after the making of the said lease, the defendant

went into possession of said premises described therein and con

tinued in such possession until the thirtieth dav of April, 1912,

when he quit and surrendered the said premises and his tenancy

under said lease.

4. That at the time of the making of said lease there were

on the premises certain fixtures of the reasonable value of four

thousand ($4,000.00) dollars.
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5. That when the said defendant quit and surrendered said

premises he removed said fixtures from said building and con

verted the same to' his own use.

6. That upon the first day of May, 1912, the plaintiffs de

manded of the said defendant the return of said fixtures. That

the defendant has refused to return the same.

SECOND COUNT.

1. Plaintiffs, being the owners of the lands and premises

known as No. 77 Hudson street, in the city of Hoboken, county

of Hudson, and State of New Jersey, and situate on the north

east corner of Hudson place and Hudson street in said city, on

February 7th, 1907, let and rented to the defendant the first

floor and the front parlor and the basement of said premises

by a lease in writing for the term of five (5) years from the

first day of May, 1907 ; a copy of said lease is hereto annexed.

2. That by the terms of said lease it was agreed that tl>e

parties of the first part, plaintiffs in this suit, were to have all

fixtures then in said premises and also that no changes were to

be made in the premises without the consent of the parties of

the first part, these plaintiffs.

3. That after the making of the said lease, the defendant went

into possession of said premises described therein and continued

in such possession until the thirtieth day of April, 1912, when

he quit and surrendered the said premises and his tenancy under

said lease.

i. That the defendant, after the making of said lease and

before the termination thereof, made certain changes in the said

premises without the consent of these plaintiffs in the following

particulars; cherry partition with stained glass top was removed;

cherry door leading to rathskeller was removed; the bar, back

bar, back fixtures, wine closet, working bar, lunch counter, were

removed; partition dividing store was removed; partition and

door from ladies' toilet was taken down and removed ; door in

back of bar was removed; all back bar plumbing was removed;

brass rails to rathskeller and to toilet were removed ; steam pipes

32
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and radiators were disconnected; all plumbing in toilets was dis

connected and removed ; dishwashing tubs were disconnected

and removed.

THIRD COUNT.

1. Plaintiffs, being the owners of the lands and premises

known as No. 77 Hudson street, in the citv of Hoboken, county

of Hudson and State of New Jersey, and situate on the north-

cast corner of Hudson place and Hudson street in said city, on

Februarv 7th, 1907, let and rented to the defendant, the first

floor and the front parlor and the basement of said premises, by

a lease in writing for the term of five (5) years from the first

day of May, 1907; a copy of said lease is hereto annexed.

2. That by the terms of said lease it was agreed that the parties

of the first part, plaintiffs in this suit, were to have all fixtures

then in said premises and also that no changes were to be made

in the premises without the consent of the parties of the first

part, these plaintiffs.

3. That after the making of the said lease, the defendant went

into possession of said premises described therein and continued

in such possession until the thirtieth day of April, 1912, when

he quit and surrendered the said premises and his tenancy under

said lease.

4. That the said defendant injured and destroyed the walls,

floors, ceilings, woodwork and metal work of said building and

destroyed one of the pillars or columns in said store; and that

the defendant quit the said premises: and removed therefrom,

he removed certain of the fixtures which were in said premises,

and injured, damaged and destroyed the walls, floor, ceilings,

woodwork and metalwork of said building; destroyed and re

moved the toilets, tubs, bar and other plumbing, steam pipes and

radiators, and injured, damaged and destroyed the water, waste,

gas, steam and other pipes, and the walls, floors, woodwork and

other parts of said building, and that by reason thereof, the -

said plaintiffs were forced to expend large sums of money and

will in the future be forced to expend large sums of money in

the repairing of the same.
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FOURTH COUNT.

1. Plaintiffs, being the owners of the lands and premises known

as No. 77 Hudson street, in the city of Hoboken, county of

Hudson and State of New Jersey, and situate on the northeast

corner of Hudson place and Hudson street, in said city, on

February 7th, 1907, let and runted to the defendant, the first

floor and the front parlor and the basement of said premises, by

a lease in writing for the term of five (5) years from the first

day of May, 1907 ; a copy of said lease is hereto annexed.

2. That after the making of the said lease the defendant went

into possession of said premises described therein and continued

in such possession until the thirtieth day of April, 1912, when

he quit and surrendered the said premises and his tenancy under

said lease.

3. That after the making of said lease, the said defendant

placed in said buildings and annexed to the same so that the

same became part of the realty, the following fixtures: Cherry

partition, stained glass top leading to rathskeller, cherry door

to rathskeller, cherry door at stairs, bar, back bar and fixtures,

working bar, cigar counter and glass box, show case, lunch

counter, back fixtures, wine closet, partition dividing store, par

tition for ladies' toilets, door in back of bar, brass rails to

rathskeller and toilet, three doors at toilets, toilets, dish washing

tubs, steam pipes and radiators.

4. That before the defendant quit and surrendered said

premises, said defendant tore up and removed said fixtures.

plaintiffs' demands.

1. As damages, four thousand dollars on the first count.

2. As damages, four thousand dollars on the second count.

3. As damages, four thousand dollars on the third count.

4. As damages, four thousand dollars on the fourth c^unt.

Eberhard & Sheridan,

Attorneys for Plaintiffs.

Note : From Soulier v. Daab, 90 A. 206.
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No. 175. Complaint. Action to Recover Damages for

Refusal of Landlord to Permit Tenant to Occupy Prem

ises, Breaking and Destroying Plaintiff's Property and

for Profits Which Would Have Been Made by Use of

Premises and Property.

New Jersey Supreme Court.

Cumberland County.

(Title.)

Plaintiff, S. A. & M. Co., a corporation of the State of New

Jersey, having its principal office at , in the county

of , says that:

1. On March 24, 1906, at Bridgt:ton, in the county of Cum

berland aforesaid, the plaintiff and defendant entered into an

agreement, in writing, a copy of which is hereto annexed and

made a part hereof, wherein and whereby the defendant let and

rented to plaintiff, for amusement purposes, for the term of two

years from said date, a certain building located at

2. Pursuant to said letting, and terms of said agreement,

plaintiff entered into possession of said premises and installed

therein 29 automatic machines, 4 bowling alleys and appliances,

upwards of two hundred pairs of rolling skates, and expended

the sum of $1,000 in furnishing and equipping and providing a

stage, scenery and appliances for the conducting and carrying

on in said premises of vaudeville performances and other amuse

ments.

3. Plaintiff, from said date and until on or about April 25,

1907, lawfully used, occupied and enjoyed said premises and

property, and had and held possession thereof and conducted and

carried on its said business therein and therewith and got great

gain and profit thereby, and was on the day last aforesaid in

title, and ever since hitherto, has been lawfully and of right in

title to use, hold, occupy and enjoy the same.

4. The defendant, well knowing the premises, and fraudu

lently intending to injure the plaintiff in its said business, and

to deprive it of the use of its said premises and property, and of

the profit and advantages to be gained therebv, and to appro

priate the same to his own use, knowingly, willfully and unlaw

fully refused to permit the said plaintiff to occupy said premises



Forms. 501

or to make "use thereof or of its said property from the said 25th

day of April, 1907, until the date of the commencement of this

suit-

.5. The defendant, during all the time last aforesaid, did him

self use said premises and said stage and scenery and appropri

ate the profits to his own use, and on the said 25th of April,

1907, did tear down, break up, damage and destroy said howling

alleys and automatic machines, an'l did throw the same out of

said building and render them valueless to the plaintiff, and did

deprive the plaintiff of the use, benefit and advantage of same

from thence hitherto, and did prevent the plaintiff from making

the profits which it would otherwise have made, by the use and

occupancy of said premises and the use of said property.

6. Plaintiff demands as damages $15,000.

Note: Above complaint it ba.'t"d on declaration filed in case

of Standard Amusement Co. v. Champion, 72 A. 92; 76 L. 771.

Judgment for plaintiff tvas affirmed by Court of Errors.

No. 176. Complaint by Tenant Against Landlord of

Apartment for Injuries from the Falling of the Ceiling

Caused by it Having Become Moist from Water Leaking

Through Roof.

Essex County Circuit Court.

(Title.)

The plaintiffs, residing in the city of Newark, in the county

of Essex and State of New Jersey, complain :

1. That the said defendant, Nail-an T. Levy, was the owner,

proprietor or lessee of certain land and tenements, located and

known and designated as number 383 Springfield avenue, in the

city of Newark, in the county of Essex and State of New Jersey,

consisting of one tenement-house, being divided into six apart

ments.

2. That the said plaintiffs were one of the tenants, occupying

one of the apartments on the top floor of the said building, and

that the said plaintiffs were the tenants of said defendant,
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Nathan T. Levy, by virtue of letting the said apartments by the

defendant to the plaintiffs.

3. That the said defendant, Nathan T. Levy, retained posses

sion and was in control and charge of the halls, roof and stair

way of the said building, whereby it became and it was the duty

of the said plaintiff to use due and proper care to keep and

maintain the said building, which was arranged for six apart

ments, and commonly known as a tenement-house, so that the

same should not become dangerous to the tenants of the said

building and to the public who shall or might have occasion to

use said premises.

4. That the roof of the said building, on or about the 6th day

of August, 1913, and for a long time prior thereto, became out

of order and dilapidated and in a dangerous condition and out

of repair, of which the said defendant, Nathan T. Levy, had

notice thereof, and it thereby became and was the duty of the

said defendant to keep and maintain the said house and roof of

the said building in a proper condition and not permit it to be

come dangerous, so as to put the said tenants, occupants and the

public who might have occasion to come in and upon said prem

ises in danger.

5. That the said defendant did attempt to repair the said roof,

and did so in a careless and negligent manner, and through hi«

carelessness and negligence in his endeavor to repair the ruinous

condition of the said roof, the rain came through the said roof,

and thereby came through the ceilings of the apartment occupied

by the plaintiffs, as tenant of the said defendant, and thereby

the ceiling broke and came down, striking the said plaintiff

Lottie Perry on the head, shoulder, breast, arms and other divers

parts of her body, greatly and permanently wounding and in

juring her, all through the carelessness and negligence on the

part of the said defendant, Nathan T. Levy, the owner or lessee

of said land and premises.

6. That the said plaintiff Lottie Perry thereby became perma

nently injured, and did undergo and suffer great pain and agony,

and will in the future suffer great pain and agony, through the

carelessness and misconduct on the part of the said defendant.
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7. That by reason of the injuries sustained by the said plaint

iff Lottie Perry she, the said Lottie Perry, one of the plaintiffs,

was prevented from and unable to attend to her lawful, neces

sary and domestic affairs, as she otherwise could and would have

done, and that by reason of all of the aforesaid premises she, the

said Lottie Perry, one of the plaintiffs, saith that she hath sus

tained damages in the sum of $5,000.

8. And the said John Perry, her husband, by reason of the

said carelessness and negligence on the part of the said defend

ant, was therefore obliged to, and did, expend divers large sums

of money for doctors, nurses and medicines in endeavoring to

cure the said plaintiff Lottie Perry, this plaintiff's wife, of the

said injuries, bruises and wounds sustained by her, through the

said carelessness and negligence on the part of the said defend

ant, and will in the future be obliged to expend divers large

sums of money to cure the said Lottie Perry, his wife, and one

of the plaintiffs herein, of her wounds and injuries sustained as

aforesaid.

9. And that by reason of the injuries sustained by the said

Lottie Perry, one of the plaintiffs herein, the said John Perry,

her husband, was deprived of her society and comfort as he would

have otherwise and will in the future be deprived of her society,

all through the carelessness and negligence on the part of the

said defendant, Nathan T. Levy, in allowing and maintain

ing the said roof of the said tenement-house as aforesaid in a

dangerous and dilapidated condition.

10. By reason of all of the aforesaid premises, the plaintiffs

say that they have sustained damages in the total sum of $7,-

000, and therefore they bring this suit.

Wm. Greenfield,

Attorney of Plaintiffs.

Note: Complaint in Perry v. Levy, 9\ A. 569. Judgment

for plaintiff affirmed by Court of Errors.
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No. 177. Complaint in Action for Damages for Injuries

Sustained by Reason of Defendant's Negligence in Fail

ing to Comply with Section 126, Tenement House Act.

4 C. S. 5341.

Hudson County Circuit Court.

(Title.) Action at Law. Complaint.

Plaintiff, residing in the city of (Jersey City), says that:

1. The defendant, on or about the (fourth day of December,

1911), at Hoboken, in county aforesaid, was in possession of

certain premises under a lease for years, which premises are

known as (No. 55 First street, Hoboken, N. J.).

2. Said building described in paragraph 1 of this complaint

was On the (fourth day of December, 1911) and still is a ten

ement house, being four stories high and occupied by four

tenants.

3. That in compliance with Sec. 126, page 126. laws of 1904,

known as the Tenement House act, defendant was required to

furnish a proper light in the public halls of said building from

sunset each day till ten o'clock each evening.

4. On the said (fourth of December, 1911), defendant has

negligentlv failed to comply with Sec. 126 of the laws of 1904,

and negligently failed to furnish light in the public hallways

of said building, mentioned in par. 1 of this complaint, in

direct violation of the above statute.

5. That on (December 4, 1914), a certain stairway located on

said premises, leading from the top floor to the third story, was

in total darkness, through the negligence of said defendant in

failing to provide lights after sunset in the said hallway.

6. On (December 4, 1911), at Hoboken, in county aforesaid,

about one hour after sunset, plaintiff was lawfully using said

stairway, having delivered certain goods to one of the tenants of

the defendant on said aforementioned premises, and was about

to descend the stairway, leading from the top floor to the third

floor, when without any negligence on his part he fell on the

winding part of the said stairway, which was unlighted. by rea

son of the darkness thereon, and broke his leg.
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7. Plaintiff claims as damages (ten thousand dollars) for his

pain and suffering, medical attendance and loss of earnings.

Attorney for Plaintiff.

Note: The above complaint is taken from the case of Pesin

v. Jugovich, 88 A. 1101.

No. 178. Complaint. Action of Negligence for Failure

to Lioht Hallways of Tenement House in Violation of

Sec. 126, Act 1904, P. 126, 4 C. S. 5341, Therery Occasion

ing Injury to Plaintiff.

(Title.)

The plaintiffs residing at No. 95 Goerck street, in the borough

of Manhattan, city, county and State of New York, says :

1. That the defendant, Antonio Carlo, at the times herein

after mentioned was the owner and had control of a building

and premises known as No. 40 West Twenty-fifth street, in the

city of Bayonne, county of Hudson, and State of New Jersey,

portions of which building consisting of separate apartments

were rented out by defendant to various persons as places of

abode; that defendant reserved to himself control of the hall

ways, lobbies and staircases of said building and used in com

mon as the sole means of access to and egress from the upper

apartments in said building from and to the adjoining street.

2. That the said building was a tenement house having two

flats or apartments on each floor, and at the times hereinafter

mentioned was rented, leased, let or hired out to he occupied

and was occupied as the home or residence of at least three

families living independently of each other and doing their

washing and cooking upon the premises.

3. That the said defendant was bound and expected to keep

a proper light burning in the public hallways, near the stairs,

upon the entrance floor, and to keep a light burning upon the

second floor above the entrance floor of such house, every night

throughout the entire year, and upon all other floors of such
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'^f/ m.'i *.?..i. cu',. :u -a. 'J r.-i.-Tiy *;-.h r.:? reikis, in

or'i' r ',',;<*. fr.cv n, i/: ^-.nt.:'.lh*i to pa— a^r.z itairs

*' 'I r,;it, at the i:rr.'~ h'r^r.aftcr mention"?!. r:.r defen'iant

hi '/,:/i-iiti , ami 'rfr' !ir--!y maintain*'] -aid haiiwiv in a dark

ened and nnlightc'l co/i'lilion, an'l failed and whoiiy omitted

to (mil del not provide and maintain any lights in raid hallway.

Ii. Thai, on or about tin; 21st day of Decern ter, 1912, Sarah

Kurgmnn, one of the plaintiff* herein, while passing through.

Ibc public hallway leading to the street, wa« caused to fall and

did full while paling down raid stairs at the first floor thereof,

by reason of the absence of any lights therein and its darkened

mid nnlighled condition, and this without any fault or negli

gence on the part of the said Sarah Kargman.

"i. That uh u rcHult of said full the said Sarah Kargman was

severely wounded, bruised, and injured in and about her body,

u mm n nd HiuIih, her nervous system shocked, and she became

nick, wire and disabled and wus confined to her bed and her

house for ho u 10 time, nnd was obliged to and did employ medi-

ni I nhl Mini atlendunce.

The pluinliir Sarah Kargman demands as damages the sum

of $:.,i)i)il.00,

l'\ir a separate nnd dislinct cause of action, the plaintiff Meyer

Kar^uum f u rthor alleges:

H, That prior to the commencement of this action and at

limes hereinafter mentioned, the said Sarah Kargman was and

still continues to be plaintiff's wife, and as such wife has lived

and cohabited with the plaintiff, her husband, in New York City

in the State of New York.

i', That plaintiff herein then was and ever since has been a

householder in said city, nnd was and ever since has been sup

porting and providing for his said wife: and that prior to the

tunes hereinafter mentioned she was in good health and fully

ca|vible of performing and actually did jvrform all the duties



Forms.

of housekeeper in their dwelling for the plaintiff, her said

husband.

10. That in consequence of the injuries sustained by his wife,

Sarah Kargraan, as referred to in paragraph "seven" of this

complaint, she has been unable to perform her household duties

in the same manner as prior to her said injuries.

11. That in consequence of said injuries plaintiff has been

deprived of the services of his said wife and his comfort and

happiness has been impaired, and was obliged to and did expend

moneys for his said wife for medical aid and attendance.

The plaintiif Meyer Kargman demands as damages the sum

of $1,000.00.

David Lisnow,

Attorney for Plaintiff.

Note: Complaint held good in Kargman v. Carlo, 90 A.

292. Judgment for plaintiff affirmed by Court of Errors.

No. 179. Complaint By Pedestrian Against Owner of

Premises for Injuries From the Springing of a Defective

Cellar Door on Which He Stepped.

Hudson County Circuit Court.

(Title.)

The plaintiff, Joseph I. Kelly, residing at No. 126 Bostwick

avenue, Jersey City, New Jersey, says that—

1. Defendant, Lembcck & Betz Eagle Brewing Company, is a

corporation of the State of New Jersey, and was such on January

28th. 1913. Said corporation on said date was the owner of

the brick building and lot known as 341 Jackson avenue, Jersey

City, New Jersey; prior to said date, said defendant leased the

store floor of said brick building to defendant, Henry Bchrmann,

for six years, commencing May 1st, 1909 ; said store floor is

now in the possession of the defendant, Gus. A. Gmindcr, and

was in possession of said Gus. A. Gminder on January 28th. 1913.

2. In the street in front of said store floor of said building,

forming a part thereof and level therewith, there was, on January
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28th, 1913, an opening about six feet long and about five feet

wide, leading into the cellar of said building, which opening

was covered by a pair of metal doors to prevent pedestrians

from falling therein when passing over the same, along said

street.

3. The said opening was used and maintained by the defend

ants as an entrance to, and an exit from the cellar of said build

ing aforesaid.

4. On January 28th, 1913, the said defendants, carelesslv and

negligently permitted and allowed said pair of metal doors to

become worn, slippery and out of repair, so that when said

plaintiff was walking along said street and stepped on said doors

he slipped, fell and was precipitated to the ground with great

force and violence.

•5. As a result thereof, plaintiff's knee cap was broken and

pushed more than twelve inches from its proper place, necessi

tating a severe and painful operation for the purpose of having

same reset, and thereafter and up to the time of bringing this

suit, the plaintiff has undergone and is undergoing great pain

and suffering, and will in the future suffer great pain from said

injury resulting from said fall; said injury is permanent, and

the plaintiff's said leg will always he stiff at the knee, so that

he will he unable to bend the same.

By reason of said injurv the plaintiff has been unable to

perform his usual work as a brakeman and has suffered loss of

wages amounting to the sum of one hundred and fifteen dollars

per month and has also been obliged to expend large sums of

money for medicines and medical attention ; because of the perma

nent character of said injury he will be unable at any time in

the future to resume his said occupation as brakeman and will

continue to suffer loss of wages, and will be obliged to continue

for a long time to come payment for medicines and for medical

attention.

Plaintiff demands twenty thousand dollars damages.

Collins & Corbin,

Attorneys of Plaintiff.

Note: From Kelly v. Lembeck £• Betz, etc., Co.. 92 A. 282;

-affirmed, Court of Errors, 94- A. 1102.
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No. 180. Complaint. Slander of Title in Asserting

That Plaintiff's Title Was Not Good and Mabketable,

Whereby Plaintiff Lost the Sale of His Land.

(Title.)

Plaintiff, residing at, etc., says that—

1. Before and at the time of the committing of the grievances

by the defendant hereinafter mentioned, the plaintiff was seized

in fee, free from all incumbrances with a good and marketable

title of and in certain land and premises situate in the

of , county of , and State of New J erseyr

bounded and described as follows (description) , with appurte

nances.

2. Being desirous of selling the same, the plaintiff for that

purpose, heretofore, to wit, on the day of ,

19. . ., at (venue) put up and exposed the same for sale by one

H. H. & Co., real estate brokers in the county aforesaid, in order

that the said land might be sold for the plaintiff.

3. At the time and place last aforesaid, after expending a

great sum of money and trouble, the said H. H. & Co. procured

one I. K. to purchase the said land of the plaintiff for the sum

of $ , and were about to execute the agreement of sale,

when the defendant, well knowing the premises, but contriving

and falsely and fraudulently intending to injure the plaintiff,

and to cause it to be suspected and believed that the plaintiff

did not have a good and marketable title free from all incum

brances of and in the said lands, and to hinder and prevent the

plaintiff from selling or disposing of his said lands to the said

I. K. or to any other person, and to cause and procure the

plaintiff to sustain and be put to divers great expenses attending

the exposure for sale of his property and to vex, harass, oppress

and injure the plaintiff, did on the day of ,

aforesaid, at (venue) aforesaid, wrongfully, injuriously, falsely,

fraudulently and maliciously assert and represent to the said

I. K. and in the presence and hearing of several persons there

present, of and concerning the said lands and the title, estate

and interest of the plaintiff therein, that the plaintiff's grantor

was insane at the time of the execution of .the deed, and further

that the premises were so restricted that it was impossible to
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build a factory thereon, meaning thereby that the plaintiff's

title to said lands was not good and marketable and free from

incumbrances (or as the facts may be, stating the words with

the appropriate innuendoes).

4. By reason of the speaking of the said several false and

malicious words by the defendant as aforesaid the title of the

plaintiff in and to the said lands and premises, with the ap

purtenances was and is brought into great disrepute.

5. And thereby not only was the said I. K., who otherwise

would have purchased the said premises, prevented from so doing

and from thence declined to purchase the same, but many other

persons, who were willing to deal and would have otherwise dealt

with the plaintiff and his agents the said H. H. & Co. for the

sale thereof, have been deterred and prevented from doing the

same and have wholly desisted therefrom, and the said plaintiff

has been thereby hindered and prevented from selling and dis

posing of his said land and premises, and has thereby not only

lost and been deprived of all the advantages and emoluments

which he might and would have derived and acquired from the

sale thereof, but has been forced and obliged to pay the sum

of $ in and about the said exposure to sale, and the

expenses incidental thereto.

Attorney.

Note : See'section 106, page 88, supra.

No. 181. Complaint. Mechanic's Lien. Action by

Architect Against Builder, Owner and Mortgagees.

Hudson County Circuit Court.

(Title.)

Plaintiff, who resides in the town of West New York, in the

county of Hudson and State of New Jersey, says that—

1. On the tenth day of July, nineteen hundred and eleven,

at West New York, N. J., the plaintiff, Joseph Turck, entered

into a written contract with the defendants, Joseph Dalio and
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Laura Dalio, to furnish them with general working plans and

specifications for the proposed buildings to be erected on lots

numbered one hundred and fourteen (114) and one hundred

and fifteen (115) Willow avenue, in the township of North

Bergen, and also to do the necessary superintendence of the

work ; a copy of which contract is hereto annexed and made a

part hereof.

2. By the terms of said contract said plaintiff agreed to fur

nish working plans and superintend the work in the erection

and completion of said buildings for the price of two hundred

and seventy-eight dollars, and the said defendants agreed to pay

the said plaintiff for doing said work the said sum of two hundred

and seventy-eight dollars in the manner provided for said pay

ments in said contract ; that the said plaintiff had become en

titled to such payments by reason of having done all the work

and superintendence as required by said contract.

3. On the twenty-second of May, nineteen hundred and

twelve (lay venue), the said plaintiff completed and finished

the entire work under said contract and thereupon applied to

the said owners for the amount due under said contract and the

same was refused.

4. On May 15th, 1912, the said Laura Dalio and Joseph Dalio,

her husband, conveyed said premises to one Jasper S. Allard for

the benefit of certain creditors who refrained from commencing

lien claim suits thereon, and the said plaintiff applied to the said

Jaspar S. Allard for the amount due to said plaintiff and the

same was refused.

5. The said plaintiff avers and in fact says that said debt is

by virtue of an act of the legislature entitled "An aet to secure

to mechanics and others payment for their labor and materials

in erecting any building," approved June 14th, 1898, and the

several supplements thereto and amendments thereof, a lien on

certain buildings and curtilages described as follows :

6. The said buildings are two two-story brick dwelling houses

on a lot or curtilage situate on the northwest corner of Willow

Avenue and Van Buren Place, in the Township of North Bergen,

in the County of Hudson and State of New Jersey, and which

on a certain map entitled "Supplementary Map to Map 'C
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Property belonging to James H. S)-mes, at New Durham, Town

ship of North Bergen, Hudson County, N. J., lying in County

Block No. 2305, Thomas H. McCann, Civil Engineer," are

marked, known and designated as lots numbered one hundred

and fourteen (114) and one hundred and fifteen (115) in block

numbered six (6), and being of the size and dimensions as

shown on said map, and each of said buildings and the lot or

curtilage whereon the same is erected and upon which this lien

is claimed may be described as follows, viz.:

7. The first building is a two-story two-family brick dwelling

on a lot or curtilage situated in the Township of North Bergen,

in the County of Hudson and State of New Jersey, and more

particularly described as follows: (Description of premises by

metes and bounds.)

8. The second building is a two-story two-family brick dwell

ing on a lot or curtilage situated in the township of North

Bergen, in the county of Hudson and State of New Jersey, and

more particularly described as follows: (Description of premises

by metes and bounds.)

9. And the said Joseph Turck, claimant, does hereby divide and

apportion the same among the said buildings in proportion to

the value of the materials furnished to, and the labor performed

for each of said buildings, and does state the amount so appor

tioned to each of such buildings as follows, viz. : To the first

building and its lot or curtilage above described the sum of one

hundred and thirty-nine ($139.00) dollars; to the second build

ing and its lot or curtilage above described the sum of one hun

dred and thirty-nine ($139.00) dollars.

DlPPEL & DlPPEL,

Attorneys for Plaintiff.

Note: Complaint in Turck v. Allard, 9Jf A. 5SS. Judgment

for plaintiff affirmed by Court of Errors.
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No. 182. Complaint. Mechanic's Lien Srit Against

Builder and Owner.

Essex County Circuit Court.

(Title.)

The plaintiff, E. M. Waldron & Co., a corporation, with its

principal office at Newark, Essex County, New Jersey, says:

1. At the times hereinafter stated, defendant was the owner

of a plot of land upon which there was a certain building, which

said building the said defendant was then about to repair,

which land is described as follows:

All those certain tracts or parcels of land .and premises situate,

lying and being in the City of Newark, Countv of Essex and

State of New Jersey: {Description by metes and bounds.)

2. On March 21, 1912, plaintiff and defendant executed an

agreement for the necessary repairing of the building on said

land, a copy of which agreement is hereto annexed, and made a

part hereof.

3. On May 31, 1912, plaintiff received from the architects a

certificate that plaintiff was entitled to a payment of $5,000.00

by the terms of contract, and that thereupon a payment of

$5,000.00 then became due from defendant to plaintiff.

4. The defendant waived strict performance of the contract

at the time specified, and plaintiff finished the entire work on

October 28, 1912.

5. On November 15, 1912, plaintiff received from the archi

tects a certificate that plaintiff was entitled to a payment of

$6,060.00 by the terms of said contract, and a further payment

of $6,060.00 then became due from defendant to plaintiff.

6. Defendant has not paid either of said payments, or any part

thereof, and defendant still owes the whole amount of said con

tract, that is, $11,060.00, to said plaintiff with interest as

hereinafter demanded.

7. Plaintiff has performed all the terms and conditions of

said contract on its part, except as to completing the work at the

time specified in said contract, which said time was extended

and strict performance waived by the defendant.

8. Said debt is a lien upon said building and land by virtue

of the provisions of an act entitled "An act to secure to me

33



514 New Jersey Practice Act.

chanics and others payment for their labor and materials in

erecting any building."

Plaintiff demands as damages $5,000.00 with interest from

May 31, 1912, and $6,060.00 with interest from December 1,

1912.

Frank E. Bradner,

Attorney of Plaintiff.

Note: Complaint filed in E. M. Waldron & Co. v. QUmore,

95 A. 1 ':'-i. Judgment for plaintiff affirmed by Court of Errors.

No. 183. Complaint. Action fob Injuries Sustained in

Falling Down Stairs of Moving Picture Theatre.

Hudson Circuit Court.

(Title.)

The plaintiff who resides at No. 141 Jackson avenue, Jersey

City, in the county of Hudson, says that—

1. The plaintiff on the 27th day of October, 1914, at the city

of Jersey City, was by the defendants invited into a certain close

or premises known as the Apolla Theatre, corner of Jackson

avenue and Wilkinson avenue, Jersey City, used by the de

fendant as a place of amusement, into which place of amuse

ment the plaintiff was invited to go by the defendants upon the

payment of a sum of money, which she paid and then entered

the said place of amusement, and while she was in the said

place of amusement, upon said invitation of the defendants as

aforesaid and while endeavoring to leave the same, and while

using due care for her safety, by reason of the negligence of

the defendants she was hurt by falling down and injured as

hereinafter set forth.

2. The negligence of the defendants consisted in this, that

although they maintained a moving picture theatre which was

kept dark, and although there was a stairway in the place which

it was necessary for the plaintiff to use to leave the said place,

yet the defendants did not use reasonable care to supply a person

to direct the plaintiff how to leave the premises, although it
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was necessary in the exercise of reasonable care that they should

do so, but on the contrary did not afford the plaintiff any as

sistance in leaving the said place, and while attempting to leave

the said place and descending a certain stairway, by reason of

the darkness and by reason of the fact that the stairway was

constructed in such a manner that it was extremely steep and

was interrupted in descent by a platform, which by the nature

of its construction would lead a person using reasonable care

to believe that it was the bottom of the stairway, but the said

stairway did not end on this platform, but continued beyond it,

and was so maintained in darkness by the defendants at all

times mentioned herein, and by reason of the fact that no person

had instructed or warned her of the danger and she was unaware

of the said danger and by reason of the facts before set forth,

without fault on her part, she fell and received injuries to her

knee and leg.

The plaintiff expended for medical expenses $100.00.

The plaintiff demands $10,000.00 damages.

Alex. Simpson,

Attorney of Plaintiff.

Note: Complaint from Andre v. Meriens, 96 A. 893. Judg

ment for plaintiff affirmed by Court of Errors.

No. 184. Complaint for Money Loaned to Defendant on

Certificates of Indertedness, the Money to Be Used in

Making a Municipal Improvement.

Supreme Court of New Jersey.

Bergen County.

(Title.)

The plaintiff having its place of business in the borough of

Carlstadt in said county of Bergen, says:

1. On the following date, to wit, the 17th day of June, in the

year 1908, at (lay venue), Alonzo Chamberlain, Charles Boesch,

George Kiel, Henry J. Von Glahn, William W. McKenzie,

Fletcher W. Hatfield, William J. Schweickert, Edward W. Wil



516 New Jersey Practice Act.

helm, William J. Zuber, S. V. Morris, Herman F. Lemmermann,

Walter E. Baker, Jesse A. Powelson and George Elwood, being ten

and more citizens of this state, presented in open court, to the

Court of Common Pleas of the county of Bergen, their duly veri

fied petition in writing, in which they set forth that they deemed

it necessary for the public health that the marsh, swamp, bog,

meadow, or low or wet lands lying partly in the borough of Has-

brouck Heights and partly in the township of Lodi, in the county

of Bergen and State of New Jersey, and described as bounded

* * * be drained in the manner contemplated by, and ac

cording to the provisions of the statute in such ease made and

provided, to wit, an act entitled "An act to provide for the

drainage of any pond, artificial reservoir, marsh, swamp, bog,

meadow, low or wet lands where the same is necessary for the

public health." Approved March 31st, 1903 (being chapter 93

of the laws of 1903), and the several supplements thereto and

amendments thereof.

2. In which petition they further set forth the names of all

owners of lands likely to be affected by the proceedings, so far

as to them known, and prayed for the appointment of three

commissioners for the purposes and with the powers set forth

in the statute aforesaid, in such case made and provided.

3. Of which said application and of the day on which the

same was intended to be made, notice was duly given by adver

tisements in writing, under the hands of at least two of said

petitioners, set up in three of the most public places in each

municipality in which any of the premises proposed to be drained

are situate.

4. And thereupon, the said Court of Common Pleas, on due

proof made that the advertisements aforesaid had been set up

according to law, and being satisfied that said petition was in

due form, appointed Frank Campbell, William J. Zuber and

Charles H. Koster, three persons who were freeholders in said

county, who were not interested in said premises or any of them,

and one of them, to wit, Frank Campbell, was a civil engineer

or surveyor, commissioners to hear and determine first whether

the drainage petitioned for is necessary to the public health,

and second, through what lands it is necessary in order to drain
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the premises in question, that a ditch or ditches, or other chan

nels for the free passage of water should be constructed or opened,

and to take such further and other steps with reference thereto,

as in and by the said statute in such case made and provided,

are provided for.

5. And thereupon afterwards, the said commissioners, having

made, subscribed and filed with the clerk of the said Court of

Common Pleas, each an oath that he would faithfully discharge

the duties of his office to the best of his knowledge and ability,

met and organized, by appointing one of their nuinber chairman

and another as treasurer.

6. And thereupon afterwards, the said commissioners, after

five days' notice in writing to the said petitioners, and the parties

named in said petition, given by mailing the same in a post

paid wrapper to the last known post-office address of the said

respective parties, proceeded by personal view of the premises,

.examination of witnesses under oath and otherwise, to determine

whether the drainage petitioned for was necessary to the public

health, and on the following day, to wit, the 24th day of July,

1908, at Little Ferry, to wit, Hackensack, in said county of

Bergen, did determine that the said drainage petitioned for was

necessary to the public health.

7. And thereupon afterwards, the said commissioners caused

to be made an accurate survey of the lands and premises, which

might be affected by said drainage, and a map thereof, showing

all the lands and premises to be drained and which might be

specially benefited thereby, the number of acres in each separate

tract, the names of the owners and occupants thereof, so far as

ascertainable, the relative levels of each tract, and the width,

depth and slope of the sides, shape and course of such ditch or

ditches or other channels for the free passage of water as they

deemed necessary for the drainage of said lands and premises.

8. And thereupon afterwards, to wit, on the 25th day of

April, in the year 1909, the said commissioners filed in the office

of the clerk of the said Court of Common Pleas, their determi

nation aforesaid, signed by them and a copy of said map and

survey, and gave due notice of such filing to all whom it might

concern by publishing such notice once a week for at least two
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successive weeks in a newspaper published in this state and cir

culating in the municipalities where said premises are situated.

9. And thereupon afterwards, after the expiration of the time

limited for appeals, no party having appealed from said deter

mination, the said commissioners proceeded, with due diligence,

to drain the said lands and premises mentioned and described

.in said petition and in the commissioners' said report of their

said determination, and, to that end, did proceed to construct,

alter, deepen, widen, and straighten drains, ditches, and other

channels for the free passage of water, in accordance with the

plans by the said commissioners adopted as aforesaid.

10. And thereupon, in order to raise funds for the construc

tion of said ditches, drains, and channels, as well as to pay

damages and awards, which said funds it was necessary to raise

before anv assessment therefor could be made and collected, the

said commissioners, on the following date, to wit, the 27th day

of April, in the year 1909, with the approval of the said Court

of Common Pleas, borrowed of the plaintiff the sum of $5,000

upon their five certain certificates of indebtedness, each dated

the 27th day of April, in the year 1909, and certifying that said

commissioners were indebted to the plaintiff in the sum of

$1,000, payable with interest from date, on the 27th day of

April, in the year 1910, which said certificates were all of the

tenor of the copy of one of them which is hereto annexed and

marked "A," and is hereby referred to, and made part of this

complaint, and for the purposes aforesaid, under the like neces-

city, and with the like approval, aforesaid, said commissioners,

on the following date, to wit, on the 27th day of July, in the

year 1909, borrowed of the plaintiff the further sum of $5,000

upon their five certain other certificates of indebtedness, all of

the tenor of the copy of one of them which is hereto annexed

and marked "B," and is hereby referred to and made part of

this complaint; and for the purposes aforesaid, under the like

necessity, and with the like approval, aforesaid, said commis

sioners on the following date, to wit, the 30th day of November,

in the year 1909. borrowed of the plaintiff, the further sum of

$5,000 upon their five certain other certificates of indebtedness,

all of the tenor of the copy of one of them which is hereto
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annexed and marked "C," and is hereby referred to and made

part of this complaint.

11. And thereupon afterwards, to wit, on the 27th day of

April, in the year 1910, upon the surrender by the plaintiff, of

said first above-mentioned five certificates of indebtedness "A,"

the said commissioners paid to the plaintiff the interest then

due and accrued thereon, and with the approval of said Court

of Common Pleas, for further securing the principal debt of

$5,000 aforesaid, issued to the five certain other renewal cer

tificates of indebtedness, all of the tenor of the copy of one of

them which is hereto annexed and marked "DEFGH," and is

hereby referred to and made part of this complaint; and also

afterwards, to wit, on the 27th day of July, in the j'ear 1910,

upon the surrender by the plaintiff of the secondly above-men

tioned five certificates "B" of indebtedness, the said commis

sioners, with the approval of said Court of Common Pleas, for

further securing the said principal debt and the interest due

thereon, amounting to the sum of $5,300 in the whole, issued

to the plaintiff six certain renewal certificates of indebtedness,

five of the tenor of the copy of one of them which is hereto

annexed and marked "IJKLM" and one of the tenor of the

copy thereof which is hereto annexed and marked "N," and

which are hereby referred to and made part of this complaint;

and also afterwards, to wit, on the 30th day of November, in

the year 1910, upon the surrender by the plaintiff of the five

certificates of indebtedness "C," thirdly above mentioned, the

said commissioners, with the approval of said Court of Com

mon Pleas, for further securing the said principal debt and the

interest due thereon, amounting in the whole to the sum of

$5,300, issued to the plaintiff six certain other renewal certifi

cates of indebtedness, five of the tenor of the copy of one of

them which is hereto annexed and marked "OPQRS," and one

of the tenOr of the copy thereof which is hereto annexed and

marked "T," and which are hereby referred to and made part

of this complaint.

12. And, as the plaintiff avers, the said seventeen certificates

of indebtedness lastly above mentioned (and herein designated

bv the letters D to T inclusive) were issued by said commis
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sioners as aforesaid, for the purpose of providing for the pay

ment of the costs, damages and expenses of the drainage under

taken by them, as aforesaid, under the provisions of the act

entitled. "An act to provide for the drainage of any pond,

artificial reservoir, marsh, swamp, bog. meadow, low or wet

lands, where the same is necessary for the public health," ap

proved March 31st, 1903, and the various supplements and

amendments thereto; the said commissioners were appointed as

aforesaid under said act ; the said renewal certificates of indebted

ness, and all and singular the same, and the indebtedness se

cured therein-, together with interest thereon, became due and

payable to the plaintiff on the following date, to wit, on the

first day of December last past, and were not then paid in

whole or in part, nor have at any time since been paid, in whole

or in part ; the said drained district lies partly within the ter

ritorial limits of the borough of Little Ferry, and partly within

the territorial limits of other municipalities within said county

of Bergen, and, in character and extent, was and is such that

the drainage thereof, so as aforesaid undertaken by said com

missioners, was and is a public enterprise, beneficial to the said

borough of Little Ferry and to the said other municipalities;

the moneys, so as aforesaid, loaned by the plaintiff to said com

missioners, the payment whereof, with interest, was secured, and

intended to be secured, by the said certificates of indebtedness,

so as aforesaid issued by the said commissioners to the plaintiff,

were loaned for the purpose of being expended and were ex

pended, in the said enterprise of draining said district; and, by

reason of the premises, and of the statute in such case made

and provided, the said several renewal certificates of indebted

ness and the indebtedness evidenced, and intended to be secured,

thereby became and were the lawful indebtedness of the said

defendant, and, upon and by virtue of the same, the said de

fendant, on the following date, to wit, the first day of Decem

ber, in the year 1911, at Little Ferry, to wit, Hackensack in said

county of Bergen, became and was lawfully indebted to the

plaintiff for such proportion of the said indebtedness and the

said several sums, so as aforesaid loaned by the plaintiff to said

commissioners, and of the interest thereon, as the total of the
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taxable ratables of the borough of Little Ferry bears to the total

taxable ratables both of said borough of Little Ferry and of said

other municipalities, as the said ratables in each case appear

upon the list of ratables for each of said municipalities, made

for the purpose of taxation therein in the year 1910, which said

proportion of said indebtedness and of said several sums and

interest amounting to in the whole, to a large sum, to wit, to

the sum of $20,000 on the day and year last aforesaid.

13. The following is the bill of particulars of the plaintiff's

demand showing the amount for which judgment will be

claimed :

**********

14. Of the above total amount, when ascertained by the cal

culation of interest to the date of verdict, the plaintiff claims

a verdict for such proportion, as the total of net taxable ratables,

aforesaid, of Little Ferry, bears to the total of net taxable

ratables of Little Ferry and the other benefited municipalities

combined, as per tax lists of the year 1910.

15. The defendant has not paid the plaintiff the amount

claimed, as aforesaid, or any part thereof.

Hi. The plaintiff demands as damages the sum of $15,610

with interest, as above in said statement of particulars men

tioned, or so much of the total amount thereof as may in the

manner aforesaid be ascertained to he due.

E. J. Luce & W. A. Kipp,

Plaintiff's Attorneys.

Note: Complaint in Carlstadt Nat. R'k v. Borough of Little

Ferry. 9Jf A. 786. Judgment for plaintiff affirmed by Court of

Errors.
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No. 185. Complaint Against Municipality by Public Of

ficer for Compensation and Reimbursement Under Stat

ute Allowing Recovery.

New Jersey Supreme Court.

Morris County.

(Title.)

Plaintiff, residing in Morristown, Morris county, New Jersey,

says that:

1. By an act of the legislature of the State of New Jersey,

entitled "An act providing for compensation and reimbursement

of persons returned as elected to be members of boards of

chosen freeholders in any county of this State, and to whom

certificates of election as such were issued, the title to whose

office has been adjudged against such persons in appropriate

legal proceedings, or where their title to such office has been

adversely affected by judicial decision against other persons

similarly situated with reference to membership in any such like

board of chosen freeholders, by a court of competent jurisdiction

within one year last past, and providing for the payment of

the expenses incurred by any such persons in litigation in which

their title to such office aforesaid was involved, in those cases

where legal proceedings concerning such title were actually con

ducted, and also providing for compensation to be made to per

sons appointed or elected to office or position by persons returned

and certified as elected to be members of boards of chosen free

holders as aforesaid, and acting or assuming to act as such

boards," chapter No. 5, of the special laws of 1913, provision

was made for the payment to the officers therein mentioned.

2. That said plaintiff was returned as elected to be a member

of the board of chosen freeholders of the county of Morris in

this State; that the certificate of election, as such, was issued

to him; the title to whose office was adjudged against the plaint

iff in appropriate legal proceedings' by a court of competent

jurisdiction within one year last past.

3. That as such member of the board of chosen freeholders of

the county of Morris, in the said State of New Jersey, he the

said plaintiff, together with the other members returned as

elected to be members of board of chosen freeholders of th«
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county of Morris, organized its said board on January 1, and

January 6, 1913. The plaintiff's title to said office was adjudi

cated to be invalid on the twelfth day of March, 1913.

4. That the legislature of the State of New Jersey had fixed

the annual salary of said plaintiff as such member of the board

of chosen freeholders of the county of Morris, at the sum of

$1,500.00 per year.

5. That the plaintiff returned as elected to be a member of

the board of chosen freeholders of the county of Morris, and

to whom a certificate of election as such was issued incurred ex

penses in and about procuring his election as a member of such

board amounting to the sum of $184.20, according to his state

ment under oath filed by him according to law.

6. That there was incurred by plaintiff and by the others

elected as members of the board of chosen freeholders of the

county of Morris, expenses in the litigation to which their title

to such office aforesaid was involved, and in which instance the

legal proceedings concerning such title was actually conducted,

the sum of $397.50, which sum includes reasonable counsel fees.

7. That by the act first herein mentioned, it became and was

the duty of the defendant as one of the boards of chosen free

holders in the counties of this State affected by said act to forth

with provide for and pa)' the salary and expenses herein men

tioned.

8. Whereby by force of the statute, said defendant became and

was liable to an action by the plaintiff for the pro rata propor

tion of the annual salary provided for in the act of the legis

lature creating or purporting to create such boards of chosen

freeholders to which this plaintiff was returned and certified

as elected to be a member thereof, and it then and there became

and was the dutv of the said defendant to pay to the said plaint

iff the compensation and expenses provided for in said act.

9. That the defendant well knowing the premises did not re

gard its duty in this behalf, nor the statute in such case made

and provided, but contriving and wrongfullv intending to de

ceive and defraud the plaintiff in this respect of the damages

accrued to him, contrary to the statute, would not and did not

pay the plaintiff the said sum.
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Plaintiff demands the sum of $856.60 with interest from

March 12, 1913, until date of payment.

King & Vogt,

Attorneys of Plaintiff.

Note : From Lyons v. Board of Freeholders of Morris, W A.

1111. Judgment for plaintiff affirmed by Court of Errors.

No. 186. Complaint by Municipality to Recover Cost of

Electricity Furnished Defendant Which by Mistake had

not been Charged for in Current Bills.

Cumherland County Circuit Court.

(Title.)

The plaintiff, the Mayor and Council of the Borough of Vine-

land, a municipal corporation of the county of Cumberland, in

the State of New Jersey, says that :

1. At and hefore the year nineteen hundred and ten, and

since that time, the plaintiff has been engaged in business in

furnishing the electric current for lighting and manufacturing

purposes, in and near the borough of Vineland, in the county

of Cumberland, and State of New Jersey.

2. From the first day of June, nineteen hundred and ten,

until the first day of June, nineteen hundred and twelve, the

plaintiff furnished electric current to the defendant, The Fowler

Waste Manufacturing Company, a corporation of the State of

New Jersey, at its plant in or near the said horough of Vine-

land.

3. By error and mistake of the reading of the meter or meters

used to measure the current furnished by the plaintiff to the

defendant, bills were rendered for only a portion of the current

used by the defendant, as appears by the schedule or bill of

particulars hereto annexed and intended to be made a part

thereof.

4. Plaintiff demanded payment of the amount due from the

defendant to the plaintiff for the use of the said current in addi

tion to the amount paid by the defendant to the plaintiff, and
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that the defendant has failed, refused and neglected to pay the-

same; the amount being the sum of three thousand five hun

dred and eighty-eight dollars and twenty-seven cents ($3,-

588.27). The plaintiff demands of the defendant the sum of

three thousand and five hundred and eighty-eight dollars and?

twenty-seven cents ($3,588.27), as damages.

Note: Adapted from complaint filed in Mayor, etc.. of Vine-

land, v. Fowler Waste Mfg. Co., 90 A. 105Ji. Judgment for

plaintiff affirmed by Court of Errors.

No. 187. Complaint to Recover Back Money Illegally

Obtained From Municipality.

New Jersey Supreme Court.

Atlantic County.

(Title.)

Plaintiff, a municipal corporation of the county of Atlantic

and Sta^e of New Jersey, says that:

1. On August 29, 1912, at (lay venue), D. R. B. was the

comptroller of the plaintiff.

2. On said date and at said place said comptroller issued his

warrant on the treasurer of plaintiff to the order of defendant

for the sum of $21,681.72, which warrant was endorsed by de

fendant and by it deposited with Atlantic City National Bank, a

depository of plaintiff, and said amount was collected by said

defendant from plaintiff's funds on deposit in said bank by vir

tue of said warrant and has since been retained by defendant.

3. At the time of the delivery of said warrant by said comp

troller to said defendant, plaintiff was not indebted to said de

fendant in said sum of money or in any sum of money, nor has

it since become indebted to defendant in any sum of money.

4. At the time of the delivery of said warrant by said comp

troller to said defendant, plaintiff was in nowise obligated for

any reason to pay said defendant said sum of money or any sum

of money nor has it since become obligated to pay any sum of

money to defendant.
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5. Said comptroller was without authority in law and in

fact to issue and deliver said warrant, and said defendant was

without right to receive the same and collect the amount thereof,

and that the issuance and delivery of the same and the collection

of said money by defendant was without the knowledge, author

ity or consent of plaintiff.

6. Defendant has refused to refund said sum; wherefore

plaintiff prays judgment for the sum of $21,681.72, together

with interest from August 29, 1912, and costs of suit.

Note: Complaint filed in case of Atlantic City v. W. J. &

S. R. R. Co.

No. 188. Complaint to Recover Money Illegally Ob

tained From Municipality by Duress.

(Title.)

The pltdntiff, a municipal corporation of the County ofand State of New Jersey, says that :

1. Plaintiff is, and at all times mentioned hereinafter was,

a municipal corporation incorporated under the laws of the

State of New Jersey.

2. In July, 1893, at (lay venue) J. R. D. was president and

N. B. S., E. R., A. S. and P. V. T. were trustees of the village

of , and were acting as such president and trustees

of said village, and that prior thereto, the said president and

trustees had organized and were acting as a Board of Water

Commissioners, under and by virtue of an act entitled

" ," being Chapter . . . . of the Laws of 1875 of the

State of New Jersey, and the several acts amendatory thereof

and supplemental thereto.

3. Said Board of Water Commissioners, under and by virtue

of the authority vested in them by said act, duly issued

$ of Water Bonds of the Village of , for

the purpose of constructing a system of water works for said

village.

4. On or about July 20, 1893, at aforesaid, the

said Board of Water Commissioners, desiring to sell the said
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bonds-, entered into in writing with the defendant for the sale

of $50,000 of said bonds, a copy of which contract is annexed

hereto and made a part hereof, and marked "Schedule A."

5. Said contract entered into as aforesaid between the said

Board of Water Commissioners and the defendant, was, as the

defendant well knew, illegal, unlawful and void.

6. After July 20, 1893, and prior to August 4, 1893, the law

firm of of City, mentioned in said

Schedule A, disapproved of the regularity and validity of said

bonds in writing, and so informed the defendant and the Board

of Water Commissioners of the village of

7. On or about August 4, 1893, at aforesaid, the

said Board of Water Commissioners, being desirous of disposing

of the said bonds, and being in great need of the money, and

in great distress for the want thereof, entered into negotiations

with the Comptroller of the State of New Jersey, by which the

said Comptroller agreed to purchase the said bonds and to pay

a premium therefor, and to pay the accrued interest thereon, and

to take the bonds, which were 4 per cent, bonds, so that the

village of should, in reality, pay only 3% per cent.

interest on the said bonds.

8. Tbe said $50,000 of water bonds were to be delivered to

the Comptroller on August 4, 1893, in pursuance of which ar

rangement and agreement the president of said board went to

Trenton to deliver the bonds and to obtain the proceeds thereof

for the Board of Water Commissioners aforesaid.

9. Tbe defendant, , appeared at the Comptroller's

office before the bonds were delivered or paid for, and demanded

the bonds by virtue of the contract set forth in Schedule A, and

the Comptroller refused to take the bonds unless the said de

fendant was got out of the way or settled with.

10. The Board of Water Commissioners, at the time and place

aforesaid, were in great and urgent need of funds and were in

distress for the want thereof and were in danger of being sued

upon their contract for the construction of the water works, and

their want of the proceeds of these bonds was most urgent and

immediate; that the terms upon which the Comptroller proposed

to take the bonds, as hereinbefore stated, were highly advan
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tageous to the said village of ; that the Comptroller

insisted the said defendant's claim should be disposed of or

that he should be got out of the way, and the said defendant

refused to waive his right to the said bonds, when in fact he

had none (which fact both he and the Comptroller well knew),

unless he was paid the sum of $1,750; that thereupon a new

agreement and contract was made and entered into between the

said defendant and the said Board of Water Commissioners,

which second contract is annexed hereto, made a part hereof

and marked "Schedule B."

11. The said second contract was illegal, unlawful and void,

as the defendant well knew; was obtained by duress and without

consideration.

12. Upon the execution of the said second contract the Comp

troller took the said $50,000 in bonds as he had previously

agreed to do, and the said Board of Water Commissioners

unlawfully paid to the defendant the sum of $1,750.

18. The payment so made by the said Board of Water Com

missioners to the said defendant was without authority in lawr

the defendant having no right to demand the said sum, and the

board having no right to pay the same, and the said sum of

$1,750 was unlawfully paid to the defendant out of the moneys

of the plaintiff, and to the damage and injury to plaintiff of

$1,750.

14. By reason of the above facts the defendant is indebted to

the plaintiff in the sum of $1,750 with interest.

Plaintiff demands as damages the sum of $1,750 with interest

from August 10, 1893, and costs of suit.

Attorney of Plaintiff.

Note: Above complaint is based on complaint filed in case

of Village of Fort Edward v. Wilbur W. Fish, 50 N. E. 973.

Judgment for plaintiff was affirmed by New York Court of

Appeals.
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No. 189. Complaint by Municipality to Recover Fees

Collected by Clerk in Performance of His Duties.

New Jersey Supreme Court.

Passaic County.

(Title.)

The plaintiff, a body politic and corporate in law of the State

of New Jersey, says that—

(1) The defendant, John J. Slater, resides in the city of Pas

saic, in the county of Passaic and State of New Jersey;

(2) That the defendant, John J. Slater, is County Clerk of

the county of Passaic and State of New Jersey, and has been con

tinuously County Clerk of the county of Passaic since the thir

teenth day of November, nineteen hundred and six ;

(3) That by virtue of his office as County Clerk as aforesaid,

he is Clerk of the Court of Common Pleas of the county of Pas

saic;

(4) That as clerk of said court from the thirteenth day of

November, nineteen hundred and six, to the thirty-first day of

December, nineteen hundred and twelve, he has collected fees,

costs, allowances and other perquisites, which by law he received

as such Clerk of the Court of Common Picas, in the exercise of

its jurisdiction in naturalization cases, the sum of $6,796.50,

after deducting the amount remitted by him to the Secretary of

the Department of Commerce and Labor ;

(5) That it was the duty of the said defendant to keep an

account of all such fees and moneys received by him for the use

of the county of Passaic, and on or before the fifteenth day of

each month to make a full itemized statement and return veri

fied by oath to the collector of the county of Passaic all of such

fees, costs, allowances, perquisites and percentages;

(6) That the said defendant has neglected and refused to

make such account and pay over said moneys to the County Col

lector as required by law.

The plaintiff demands the said bum of $6,796.50, with interest

thereon from the time said fees were paid to him, making in all

the sum of $10,000.00.

J. W. DeYoe,

Attorney of Plaintiff.

84
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Note : Complaint from Freeholders of Passaic v. Slater

(held good by Court of Errors), 90 A. 377 ; reversing, Supreme

Court, 84 L. 5S9; 88 A. $13.

No. 190. Complaint. Action by Husrand for Value of

Wife's Services as Nurse for Deceased.

Essex County Circuit Court.

(Title.)

1. Plaintiff, residing at 54 Parrow street. Orange, New Jer

sey, says, that from March 1, 1909, to December 10, 1913, at

(lay venue) plaintiff rendered services to Mary Eagan, de

ceased, in her lifetime, at her request, being nursing and house

hold services, according to the bill of particulars hereto annexed.

2. For said services said Mary Eagan, deceased, in her life

time, undertook and promised to pay plaintiff what the services

Were reasonably worth.

3. The same were reasonably worth one thousand eight hun

dred and sixty dollars.

4. The said Mary Eagan, deceased, in her lifetime, paid the

plaintiff fifty dollars, which he has credited against the amount

herein claimed.

5. The said Mary Eagan is dead and the defendant has been

appointed administratrix of her estate by the Surrogate of

Essex county.

6. Plaintiff duly presented his claim with said defendant, who

disputes it.

Plaintiff demands as damages $1,860.00, with interest thereon

from December 10, 1913.

Arthur B. Seymour,

Attorney of Plaintiff.

Note: Complaint from Wooster v. Egan, 97 A. 291. Judg-

'ment for plaintiff affirmed by Court of Errors.
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No. 191. Complaint Against Executor for Compensa

tion for Services Rendered Deceased.

Hudson County Circuit Court.

Hudson County.

(Title.)

The defendant was summoned to answer unto said plaintiff

therein in an action at law upon the following complaint :

Plaintiff, Julia E. Frean, of the city of Bayonne, Hudson

county, New Jersey, says that—

first count.

From September 27th, 1907, to September 27th, 1913

(venue), plaintiff rendered services to the defendant's testatrix

at her request, as her housekeeper and companion.

2. For said services, defendant's testatrix undertook to pay

plaintiff what the same were reasonably worth.

3. The same were reasonably worth $1,800.00, which sum was

due for the same on the day last mentioned.

4. Defendant's testatrix has not paid the same.

5. On or about September 27th, 1913, Cornelia A. B. Hud

son died, having first made and executed her last will and testa

ment, which was duly proved before the Surrogate of Hudson

county, wherein and whereby she appointed the defendant, Ed

ward J. Hudson, her executor.

6. Plaintiff, by her attorney, B. Lewis Kennedy, presented a

verified claim to said executor on or about November 24th, which

claim has been disputed by said executor by notice served De

cember 5th, 1913.

7. Said defendant has not paid the same.

second count.

1. From June 18th, 1910, to September 27th, 1913 (venue),

plaintiff rendered services to defendant's testatrix, at her re

quest, as nurse during her last illness.

2. For said services defendant's testatrix undertook to pay

plaintiff what the same were reasonably worth.
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3. The same were reasonably worth $2,359.18, which sum was

due for the same on the date last mentioned.

4. Defendant's testatrix has not paid the same.

5. On or about September 27th, 1913, Cornelia A. B. Hud

son died, having first made and executed her last will and testa

ment, which was duly proved before the Surrogate of Hudson

county, wherein and whereby she appointed the defendant, Ed

ward J. Hudson, her executor.

6. Plaintiff, by her attorney, R. Lewis Kennedy, presented a

verified claim to said executor on or about November 24th, which

olaim has been disputed by said executor by notice served De

cember 5th, 1913.

7. Said defendant has not paid the same.

Said two claims mentioned in the first count and the second

count were included in one bill covering both items, a copy of

which, together with the notice of dispute of claim, are hereto

annexed.

Plaintiff demands:

1. On the first count, $1,800.00, with interest from September

27th, 1913.

2. On the second count, $2,359.18, with interest thereon from

September 27th, 1913.

P. Lewis Kennedy,

Attorney for Plaintiff.

Note: From Frean v. Hudson, 93 A. 582. Judgment for

plaintiff affirmed by Court of Errors.

No. 192. Complaint. Action for Damages Against Phy

sician for the Negligent Performance of a Surgical

Operation. Leaving a Gauze Sponge in Plaintiff's Ab

domen.

(Title.)

Plaintiffs, Sadie E. Niebel and John P. Niebel, her husband,

of Vineland, Cumberland county, New Jersey, says :
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FIRST COUNT.

1. At the time herein stated, defendant, John H. Winslow,

•was a physician and surgeon, practicing in Yineland, Cumber

land county. New Jersey.

2. In October, 1913, at (lay venue), plaintiff, Sadie E. Niebel,

being then sick, plaintiffs employed defendant as a physician

and surgeon to perform a surgical operation upon the plaintiff,

Sadie E. Niebel, and to attend her and cure her, and for that

purpose, defendant for reward, undertook, as a phvsician and

surgeon, to perform said service for plaintiffs.

3. Defendant did not use due and proper care or skill in per

forming said surgical operation upon said Sadie E. Niebel, or

in the cure of her sickness in this, that the defendant so negli

gently and unskillfully conducted himself in performing said

surgical operation, that he negligently left a sponge which had

been used in performing said operation, in the abdomen of said

Sadie E. Niebel and negligently permitted said sponge to remain

therein for several weeks causing said Sadie E. Niebel to become

very ill, sick, sore and disordered, and to remain sick, sore and

disordered.

That by reason of defendant's negligence, as aforesaid, said

Sadie E. Niebel was obliged to undergo other surgical operations.

4. That during Sadie E. Niebel's said sickness, while she was

under defendant's care, as aforesaid, defendant curetted the

.cavity of her uterus, and so unskillfully and negligently per

formed said curetting that in so doing, defendant punctured her

said uterus, causing said Sadie E. Niebel to suffer great pain and

injury.

5. By reason of the premises, the plaintiff was injured in her

health and constitution ; she suffered great pain, was weakened

in body, suffered great anguish of mind, and has been and still

is sick, sore and disordered and disabled from properly per

forming her duties as a wife.

SECOND COUNT.

1. By reason of the premises, the plaintiff, John P. Niebel,

.was deprived of his said wife's services, during the time of her
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said illness, and still is deprived to a great extent of his said

wife's services, and also was put to great expense for doctors'

bills, nurses' bills, hospital bills and medicine bills, in endeavor

ing to bring about a cure of his said wife, Sadie E. Niebel,

from her said sickness, which was prolonged and increased by

said unskillful, negligent and improper conduct of defendant.

The plaintiff, Sadie E. Niebel, demands $8,000 damages on

the first count, and the plaintiff, John P. Niebel, demands

$2,000 damages on the second count.

Charles P. Brewer,

Attorney for Plaintiff.

Note: Complaint from Niebel v. Winslow, 95 A. 995.

No. 193. Complaint. Action for Damages for Destruc

tion of Plaintiff's Factory and Contents Set Afire By

Sparks From Defendant's Passing Locomotive.

New Jersey Supreme Court.

Cumberland County.

(Title.)

Plaintiff, a corporation of the State of New Jersey, having its

principal office at Bridgeton, New Jersey, says that—

1. On July 4th, 1905, at Trenton, in the county of Mercer,

to wit, at Bridgeton, in the county of Cumberland, aforesaid,

plaintiff was lawfully seized and possessed of a certain tract of

land in the city of Bridgeton, aforesaid, described as follows:

(description of land).

2. There was erected at that time upon said lands certain

buildings, to wit (description of buildings), all of great value,

and which said property constituted a going plant for the manu

facture of glassware, and was then and there being used and

employed by the plaintiff in its business as a manufacture of

glassware on a large scale and from which it derived great gain

and profit.

3. The defendant was and still is a body corporate organized

and existing under the laws of the State of New Jersey, engaged
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in the conduct and operation of a steam railroad at said city of

Bridgeton and was then and there the owner and possessor of

a strip of land adjoining the said lands of the plaintiff, and ex

tending along the easterly side of the plaintiff's said lands for

the whole length thereof, upon and over which said strip of land

there was constructed and laid a railroad track of the defendant

and there used by it in operating its said steam railroad as

aforesaid.  .

4. On the day and year last aforesaid, at the city of Bridgeton,

aforesaid, the defendant owned and possessed certain locomotives

which were then and there drawing railroad cars, under the care,

government and control of certain of defendant's servants, who

were running and directing said engines along and over defend

ant's tracks, near to and adjoining plaintiff's said buildings,

factory, plant, premises, glassware, tools, machinerv and ap

pliances as aforesaid. The said engines then and there being

propelled over said tracks by steam generated and produced by

coal fires within the engines, which fires were then and there

maintained by the defendant's servants.

5. It became and was the duty of the defendant, its servants,

agents and employes then and there to so care for, manage, con

trol, guard and maintain the said fires in said engines so that

the fires, or sparks therefrom, would not escape from said engines

and set fire to the said property of the plaintiff, and to keep and

maintain upon said engines and provide them with a screen or

screens, or covers on the smoke stack or smoke pipes, and such

other necessary and proper appliances to prevent the escape of

fire and sparks therefrom and from the smoke pipes or smoke

stacks thereon, while said engines were being propelled over said

railroad track by, near and adjacent to plaintiff's said lands,

premises and property, so that fire or sparks of fire therefrom

could not fall out, blow out, or escape from said locomotives

upon the buildings, premises, plant and property of plaintiff

along said track, or where said fire might, could or would spread

to or run upon the plaintiff's premises and property and burn

or endanger them. It was the duty of defendant to so manage

its said engines and maintain them as to prevent the escape of fire

and sparks therefrom as aforesaid, and to take and use all
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practicable means to prevent the communication of fire from

said engines while passing along and being upon said tracks ad

jacent to plaintiff's plant, property and premises.

6. The defendant disregarding its duty in this behalf, to wit,

on the day last aforesaid, at the city of Bridgeton, aforesaid, not

regarding the safety and preservation of the property of said

plaintiff did so carelessly, negligently and improperly maintain,

manage and control its said engines, and fail to provide proper

screens or covers on the smoke stacks of said engines and did

so fail to provide necessary and proper appliances for guarding

against the escape of fire or sparks from its said engines, and

•did so carelessly and negligently fail to use all practicable means

to prevent the escape of fire and to prevent the communication

of fire from said locomotives so used by defendant as aforesaid,

that fire and sparks or fire from the said fires of defendant,

kept and maintained by it in said engines, did escape from said

locomotives of defendant, while passing over said railroad track,

near said plaintiff's said plant and property, and while so under

the care, control and direction of defendant's said servants, and

did fall upon and were cast, thrown and blow7n upon the said

plant, property and premises aforesaid, and did set fire to, burn

up and destrov (description of property destroyed) and other

property of plaintiff all of great value.

7. By and through the carelessness, negligence and misman

agement of said defendant, its servants, agents and employees

in not properly maintaining, managing and controlling its said

locomotives, and in not caring for, guarding, controlling and

properly managing said fires in said locomotives, and by care

lessly and negligently failing to provide and maintain proper

screens, covers, spark arresters and other proper and necessary

and available appliances upon said locomotives, to prevent the

escape of said fire or sparks therefrom, and in failing to use all

practicable means to prevent the communication of fire from

said locomotives, while being npon said tracks adjacent to plaint

iff's said property, the aforesaid buildings, etc.. and other

property of the plaintiff were then and there totally burned,

consumed, destroyed and lost to said plaintiff by the escape of

fire and sparks from said engines as aforesaid.
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Plaintiff demands as damages $250,000.

(Add count setting up loss of personal property in factory,

loss of profits on orders received, loss or profits during time re

building, etc.)

No. 194. Paragraph Claiming Loss of Profits and Cost

of Reruilding.

By reason of defendant's negligence as aforesaid, and the

consequent burning and destruction of plaintiff's premises and

property as aforesaid, 'the plaintiff was and is deprived of the

use of its said plant, and of the profits of the operation thereof,

for a long space of time, to wit, from thence hitherto, and for a

long space of time will lose and be deprived of the use and enjoy

ment, benefh, profits and advantages of its plant, premises,

buildings and property, and will be obliged to expend large sums

of money in the restoration and rebuilding of said plant and

buildings.

No. 19fi. Paragraph Claiming Loss of Profits on Orders

Received.

In and shout said buildings and factory plaintiff had accumu

lated in the orderly course of its business, a large and valuable

stock (describing same) suitable and necessary to keep on hand,

and plaintiff was then and there engaged in its business, in the

orderly course of trade and manufacture, from which said busi

ness it was then and there, and for a long time theretofore had

been acquiring great gain and profit.

Bv reason of defendant's negligence as aforesaid, and the con

sequent burning and destruction of plaintiff's propertv, includ

ing all the stock on hand, which was rendered valueless for its

intended purpose, plaintiff not only lost the sale thereof but will

be put to great expense to fill orders therefor from its customers

to whom the same had been sold, and plaintiff will be deprived

of the use of the plant as a glass manufacturing plant for a

long space of time and will be obliged to expend large sums of

money to restore the same.
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Note: The above complaint and paragraphs are founded

upon the declaration filed in the case of More-Jonas Glass Co. v.

West Jersey & Seashore R. R., 72 A. 65; 76 L. 70S; 76 L. 9;

.69 A. 491. Judgment for plaintiff was affirmed by the Court

of Errors.

No. 196. Complaint. Action For Personal Injuries

Sustained by Employee of One Railroad by Being Struck

by Cars of Another Road Using First Company's Yards.

(Title.)

The complaint of John McNally, residing at 225 Third Street,

Jersey City, Hudson County, New Jersey, shows:

1. August 20, 1912, the defendant, at (lay venue) Pennsyl

vania Railroad Company, a corporation of the State of Penn

sylvania, was a common carrier, and as such was on said date

the owner and operator of a certain drill engine and train of

freight cars attached thereto, which by the defendant, Harvey

Remsen, who then and hitherto was a citizen of the State of

New Jersey, and resided at No. 252 Seventh Street, in Jersey

City, Hudson County, and said State, as its engineer and ser

vant, did on said date run, operate and propel, in and through,

various places in Jersey City, including the yard and premises

of the Hudson & Manhattan Railroad Company, at the corner

of First and Greene Streets.

2. At said time and place the said engine and train, under

the control and direction of the defendant, Harvey Remsen, was

standing at rest in and upon the said premises of the Hudson

& Manhattan Railroad Company, upon a certain railroad track

therein laid ; and the plaintiff, John McNally, was also lawfully

in and upon the said premises as a servant and employee of the

said Hudson & Manhattan Railroad Company, and as such was

lawfully upon the said railroad track and lawfully crossing same.

3. While so engaged in crossing said track, the defendant, the

Pennsylvania Railroad Company, by its said sen-ant, the de

fendant, Harvey Remsen, negligently and unlawfully drove and

propelled the said engine against the plaintiff, injuring him as

hereinafter set forth.
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4. Said injury occurred through the negligent and careless

conduct of the defendant, Pennsylvania Railroad Company, and

its servant, the defendant, Harvey Remsen, in starting the said

train without giving warning to the plaintiff of its intention so

to do, in failing to exercise proper care and vigilance to ascertain

the presence of the plaintiff on the said track, and in failing to

have and maintain a sufficient and adequate crew to ascertain

the presence of the plaintiff on the said track and to -w arn him

of the intended movement of the said train.

5. Plaintiff was thereby severely crushed, bruised and

wounded upon and about the head, body and legs, and thereby

sustained a fracture of the pelvic bone, and has hitherto, and will

for the remainder of his life undergo great pain and suffering,

and has been compelled to lay out and expend large sums of

money, to wit, the sum of $9,000.00 in and about being cured

of his said injuries, and has hitherto and will in the future

suffer the loss of great gains, which he would have otherwise

made in and about his ordinary business, to wit, in all $5,000.00,

and was otherwise greatly injured and damnified.

Plaintiff demands as damages the sum of $25,000.00.

Richard Doherty,

Attorney of Plaintiff.

Note: Complaint in McNally v. Penna. R. /?.. 05 A. 975.

Judgment for plaintiff affirmed by Court of Errors.

No. 197. Complaint—Action of Negligence Against

Railroad Company—Accident at Crossing.

New Jersey Supreme Court.

Atlantic County.

(Title.)

Plaintiff, S. A. M., residing at says that :

1. The defendant before and at the time of the commission of

the grievances hereinafter mentioned, was the owner, operator and

manager of a certain steam railroad, extending from Atlantic

City, in the county of Atlantic, New Jersey, to Camden, in the
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county of Camden, New Jersey, and was in the possession of

and used, managed and propelled along said railroad certain loco

motives and cars for the carriage and conveyance of passengers

and freight and for hire and reward.

2. At the time of the commission of said grievances there was

and still is a common or public road, street or highway situate

in the township of Galloway, in the county of Atlantic, New

Jersey. The said steam railroad aforesaid crosses said public

street or highway at grade at or near Germania, in the township,

county and state last aforesaid, which said public road and cross

ing is for all persons to travel, pass and repass upon and along,

•on foot or with horses, carriages, wagons, automobiles and the

like, at all time, safely and at their will.

3. Plaintiff on the 24th day of June, 1907, in the township of

Galloway, to wit, at Mays Landing, Atlantic county, aforesaid,

was seated in a certain wagon drawn by a horse and was riding

in and along said public road and was lawfully, carefully and

cautiously and without negligence crossing the tracks of the

said defendant at the point where the tracks of the defendant

company crosses the aforesaid public road.

4. Notwithstanding the duty of the defendant to give audible

signal of the approach of its trains and locomotives by sounding

a whistle or bell, and notwithstanding the duty of the defend

ant to keep said crossing free from all obstruction that would

hinder, obstruct or prevent a view of the tracks of the defend

ant company and a view of the approaching trains, the defend

ant not regarding its duties in that behalf, caused and permitted

buildings, cars, brush and shrubbery to grow upon its said road

way and obstruct and prevent a view of its tracks and approach

ing trains ; and carelessly, recklessly, negligently and improperly

drove, governed and directed a certain locomotive and train of

cars on the said tracks, and recklessly, negligently, and improp

erly failed, refused and neglected to give audible signal of the

approach of its said locomotive and cars by sounding a whistle

or bell, or by giving other additional warning of said locomotive

and train.

5. By and through said carelessness, recklessness and negli

gent conduct of the said defendant by its servants in that behalf,
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the said plaintiff and the said horse and wagon in which the

plaintiff was seated was then and there struck by said locomotive

and train of cars with great force and violence, and the plaint

iff was then and there thrown with great force and violence to

and upon the ground, by means thereof the plaintiff became,,

was and still is, sick, sore, lame, diseased, distorted and perma

nently injured and so remains and continues for a long space of

time, to wit, from thence hitherto, and has suffered and under

gone great pain and agony, both of mind and body.

Plaintiff demands as damages, $25,000.

Note : Above complaint is based upon declaration filed in case

of Sarah Mittelsdorfer v. West Jersey and Seashore Railroad.

Judgment for plaintiff for $7/000 affirmed by Court of Errors^

73 A. 538, 77 L. m8.

No. 198. Complaint in Replevin. Goods Wrongfully Ac

quired and Detained.

(Title.)

Plaintiff, residing in the city of Newark, county of Essex,

and State of New Jersey, says :

(1) That on or about the first day of June, nineteen hundred

and fourteen, at (lay venue), plaintiff was, and ever since has

been the owner of the goods and chattels shown on the schedule

hereto annexed and marked "Schedule A."

(2) On the aforesaid date was, and ever since has been law

fully entitled to the possession of the same.

(3) On the aforesaid date, at Newark, New Jersey, the de

fendant did wrongfully take said goods and chattels in the pos

session of the plaintiff and have ever since wrongfully detained,

and still detain the same.

(4) Plaintiff demands possession of the said goods and chat

tels, and damages for unlawfully retaining same.

Dated August ,1914.

N John A. Bernhard,

Attorney for Plaintiffs
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Note: Complaint in Jos. Marrone Cord. Co. v. Monahan, 95

A. 9SJf. Judgment for defendant reversed by Court of Errors.

When defendant rightfully acquired possession of goods—a de

mand for possession is a condition precedent and should be al

leged.

No. 199. Complaint—Replevin Founded Upon Purchase

of Goods at Execution Sale.

Supreme Court of New Jersey.

Essex County.

(Title.)

Plaintiff, Wilkinson, Gaddis & Company, a corporation having

its principal office at No. 866 Broad street, in the city of New

ark, New Jersey, says that :

First, On November 25, 1913, the plaintiff, Wilkinson, Gad

dis & Company, recovered a judgment in the First District

Court, in the city of Newark, against George Bohlen for $393.61

damages, and $23.25 costs of suit.

Second. That on November 26, 1913, the above-named George

Bohlen was the owner of the following list of goods, wares and

merchanidse, to wit:

Two show cases, 3 scales, 1 coffee mill, 1 register, 500

cans peas, 100 boxes sardines, assorted; 50 cans lobster,

assorted.

Twenty-five cans salmon, assorted; 12 cans shaker salt, 21

cans Campbell's soup, assorted ; 10 cans Heinz baked beans,

26 boxes Jello, 10 cans Van Camp's spaghetti, all bottled

catsup, vinegar, blueing, sweet oil, jellies, all polish, black

ing, and all other goods and chattels in said store, No. 217

Mulberry street, Newark, N. J.

Third. That on November 25, 1913, execution was issued on

said judgment at the said court to Edgar A. Hartdorn, sergeant-

at-arms of said court. That levy was made under said execu

tion by said sergeant-at-arms on the said goods, wares and mer

chandise on November 26, 1913.
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Fourth. That on December 1, 1913, sale was made under said

execution and levy of said goods, wares and merchanidse to the

plaintiff for $125.00.

Fifth. That said defendants now have possession of said goods,

wares and merchanidse.

Sixth. That on the day of in (lay

venue), plaintiff made written demand of defendants for the re

turn of said goods, wares and merchandise.

Seventh. Defendants then and there wrongfully refused to

deliver the said goods, wares and merchandise to the plaintiff,

then in said store, No. 217 Mulberry street, Newark, and then

and now wrongfully detain the same.

Plaintiff demands possession of said goods, wares and mer

chandise, or, in case they cannot be returned to plaintiff, then

$1,000 damages for said goods and $300 damages for their de

tention.

Coult & Smith,

Attorneys of Plaintiff.

Note: Complaint filed in Wilkinson, Gaddis & Co. v. Bohlcn,

97 A. 270. Judgment for defendant reversed and new trial

granted by Court of Errors.

No. 200. Complaint in Replevin. Action Where Goods

Were in Custody of Railroad for Shipment.

Hudson County Circuit Court.

(Title.)

Plaintiff resides in the village of Hempstead, in the State of

New York, and says that:

(1) On January 23d, 1914, plaintiff was and ever since has

been the owner of the following goods and chattels, to wit : Con

signment of hides received by the defendant Pennsylvania Rail

road Company in lighters 432 and 424, being part of the cargo

of the steamship El Oriente, of the value of $15,000.

• (2) On said date the plaintiff was and ever since has been

lawfully entitled to the immediate possession of the same.
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(3) On said date at or near pier K, Harsimus Cove, and in

the Pennsylvania Railroad Company's yards in the city of Jer

sey City, Hudson county, New Jersey, the defendants wrong

fully took said goods and chattels from the possession of the

plaintiff, and ever since have wrongfully detained and still

wrongfully detains the same.

(4) On January 23d, 1914, the plaintiff demanded possession

of said goods and chattels from the defendants, and said de

mand was refused.

Plaintiff demands possession of said goods and chattels and

five thousand dollars damages for their detention.

McDermott & Enbight,

Attorneys for Plaintiff.

Note: Complaint in O'Neill v. Central Leather Co., 9k A-

789, 96 A. 1102, 87 L. '5m.

No. 201. Complaint for Negligently Permitting Snow

to Melt and the Water Therefrom Run on Sidewalk and-

Freeze, Wherery Plaintiff, Walking on Sidewalk, Slipped

on Ice So Formed, Fell and Was Injured.

New Jersey Supreme Court.

Mercer County.

(Title.)

Plaintiff, residing at , says that:

1. On the 8th day of January, 1910, and for a long time-

prior thereto, to wit, one week, Mary E. Lee, now deceased, was

the owner of a certain lot of land, with a dwelling house thereon

erected, abutting upon and known and designated as No. 435

East State street, a public highway in the citv of Trenton, in

the county aforesaid.

2. In front of which premises the said Mary E. Lee, deceased,,

during all that time maintained on the sidewalk of said street a

pavement of flagstones, the said pavement being of a certain

width, to wit, ten feet, and contiguous to and adjoining the said
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pavement maintained an open yard or lawn between the line of

the said pavement and the front wall of the said house.

3. About a week prior to the date last above mentioned a

snow storm occurred in the said city of Trenton, in the county

aforesaid, as a result of which great quantities of snow fell and

lodged on the said sidewalk or pavement in front of said prem

ises, No. 435 East State street, in the city of Trenton, then

owned by the said Mary E. Lee, now deceased, where it remained

until the day next succeeding the said snow storm, when the

said Marv E. Lee, now deceased, by her servants and agents in

that behalf, removed the aforesaid large quantities of snow from

the sidewalk in front of said premises, where it lodged in the

said storm, and for her own convenience deposited the snow so

removed from the said sidewalk upon the said yard or lawn in,

front of the said house, which said yard or lawn at that time:

was, and now is, contiguous to and abutting on the said side

walk, and was situated between the said sidewalk and the front

wall of the said house, and there permitted the said snow to

remain for a long space of time, to wit, two weeks.

4. It then and there became and was the duty of the said Mary

E. Lee, now deceased, to use due and proper care in the placing

of sufficient guards and protection around the said snow, while-

it remained deposited on the said lawn or yard aforesaid, so that

the water resulting from the melting of the said snow could

not run along and upon the said sidewalk in front of said prem

ises, and there congeal and harden into ice, and render the said

sidewalk unsafe and insecure for the passage on foot of persons

lawfully being in and upon the said highway and walking upon

or crossing the said sidewalks.

'i. The said Mary E. Ijee, now deceased, not regarding her

duty in that behalf, did not use due and proper care in the

placing of sufficient guards or protection around the said snow,

while it remained deposited on the said yard or lawn aforesaid,

so that the water resulting from the melting of the said snow

could not run along and upon the said sidewalk in front of said

premises and there congeal into ice and render the said sidewalk

unsafe and insecure for the passage on foot of persons lawfully

being in and upon the said highway, and walking upon or cross*

35
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ing the said sidewalk, but wholly failed and neglected so to do

and carelessly, negligentlv and wrongfully, when the said mow

melted as aforesaid, allowed and permitted the water resulting

from the same to run along and upon the said sidewalk in front

of said premises, and there permitted it to remain, and care

lesslv, negligentlv and wrongfully allowed and permitted the

said water, while it remained upon the said sidewalk as afore

said, to harden and congeal into ice, and carelesslv, negligently

and wrongfully allowed and permitted the said ice, when

formed as aforesaid, to be and remain on the said sidewalk in

front of said premises for a long space of time, to wit, two

\. eeks.

6. By reason of the premises, she (the plaintiff), on the day

and year last aforesaid, and at night time of said day, while

lawfullv and carefullv walking upon the said sidewalk, and

without any fault or negligence on her part, slipped on the ice

congealed on the said sidewalk as aforesaid, lost her footing

and fell, and with great force and violence was thrown to the

ground.

7. By means whereof the said Elizabeth M. Anil, the plaint

iff, sustained severe internal and external injuries and derange

ments of a permanent nature, one of her legs was fractured

and broken, and she was then and there otherwise greatly

bruised, wounded and injured, so that her life was then and

there greatly despaired of ; and also, by means of the premises,

the said plaintiff, Elizabeth M. Aull, was sick, sore, lame and

disordered, and so remained and continued for a long space of

time, to wit, from thence hitherto, during all of which time the

said plaintiff suffered and underwent great pain, and in the

future will suffer and undergo great pain, and will continue to

be sick, sore, lame, wounded and disordered the rest of her

natural life, whereby she has been deprived of great divers gains

and profits, and in the future will lose and be deprived of great

gains and profits, to wit, from thence hitherto, during the rest

of her natural life ; and also, by means of the premises, the

said plaintiff was forced to expend large sums of money, to wit,

one thousand dollars, for drugs, medicines, nursing and medi

cal attendance and will be forced to expend large sums of money
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in the future for drugs, medicines, nursing and medical at

tendance, in and about endeavoring to cure and heal her

self of the injuries sustained as aforesaid, to wit, at Trenton, in

the county of Mercer aforesaid.

8. The said Mary E. Lee died on the 8th day of September,

1910, at the city of Trenton, in the county aforesaid, leaving

a last will and testament, which was duly probated before the

surrogate of the county of Mercer, in and by the terms of which

said last will and testament the said Mary E. Lee gave, devised

and bequeathed all of her estate, both real and personal, to the

said Albert W. Lee, the defendant herein, absolutely, and nomi

nated, constituted and appointed him sole executor of the said

last will and testament; that the said Albert W. Lee has duly

qualified as such executor and assumed the burden of the ad

ministration of the said estate, and that letters testamentary

were duly issued to him by the surrogate of the county of Mer

cer, a certified copy of which said last will and testament and

letters testamentary issued thereon by said surrogate to the said

Albert W. Lee, the said plaintiff now brings here into court,

ready to be produced and proved.

9. At the time of her death, the said Mary E. Lee was seized

in fee simple absolute of certain messuages, lands and tene

ments, including the lands and tenements hereinbefore men

tioned, situate in the city of Trenton, in the county aforesaid,

of great value, to wit, of the value of $25,000.00, all of which

were devised absolutely by said last will and testament of the

said Mary E. Lee to the said defendant, Albert W. Lee.

10. Plaintiff demands as damages the amount of $10,000.

Attorney of Plaintiff.

Note: Adapted from declaration in Aull v. Lee, 'S| L. 155,

86 A. 1018, held good by Supreme Court. See Lightcap v. Le

high Valley R. R., H A. 96, 87; 87 A. 64.
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No. 202. Complaint in Trespass for Entry Upon Plaint

iff's Lands and Destroying Fence.

Camden County Circuit Court.

(Title.)

Plaintiff, residing at , says that—

1. On the tenth day of June, nineteen hundred and ten, and on

divers other days and times between that day and the commence

ment of this suit, with force and arms broke and entered a

certain close of the plaintiffs situate in the city and county of

Camden and State of New Jersey and more fully described as

follows :

2. Defendant then and there forced and broke open and broke

to pieces, damaged and spoiled divers gates and fences of the

plaintiffs of great value, to wit, of the value of ten thousand dol

lars, then standing and being in and upon the said close : and

certain posts, locks, staples and hinges of the said plaintiffs of

great value, to wit, the value of ten thousand dollars, respectively

affixed to the said gates and fences and with which the same were

then and there respectively locked and fastened, and with feet in

walking thrust down, trampled upon, consumed and spoiled the

grass and earth of the said plaintiffs of great value, to wit, the

value of ten thousand dollars, then and there growing and being,

and with certain beasts of burden and with the wheels of divers

carts, wagons and other carriages, crushed, damaged and spoiled

other grass and earth of the said plaintiffs of great value, to

wit, of the value of ten thousand dollars, then and there growing

and being, and with the feet of the said beasts of burden and the

wheels of said carts, wagons and other carriages tore up, sub

verted, damaged and spoiled the earth and soil of the said close,

to wit, from the day and year last aforesaid, hitherto and thereby

and therewith during all the time aforeasid, greatly encumbered

the said close respectively and hindered and prevented the plaint

iffs from having the use, benefit and enjoyment thereof, in so

large and ample a manner as they might and otherwise would

have clone, and many other wrongs then and there did to the

damage of the plaintiffs.

Plaintiff demands as damages, $10,000.
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Note: Adapted from declaration in Schmidt v. Spaeth, 90

A. 1002; 82 L. 575; 83 A. 21#.

No. 203. Complaint in Trespass Against Public or In

dividual Members Thereof to Exclude Them From Certain-

Meadow or Marshland Washed By Water of River.

New Jersey Supreme Court.

Salem County.

(Title.)

Plaintiff, W. P., residing at , says that—

1. The defendant on the second day of November, nineteen

hundred and eleven, at Salem, in the county of Salem aforesaid,

and within the jurisdiction of this court, with force and anus,

&c., broke and entered the close of the plaintiff, to wit:

All that certain tract or meadow land or marsh, situate in the

township of Lower Penn's Neck, county of Salem and State of

New Jersev, lying and being within the bounds of what is

known as the Supanna Meadow Bank Company, bounded on the

south and west by Salem creek and Delaware river, on the north

and east by upland of William M. Perrine, trustee, James

Butcher, William Johnson, Millicant B. Taylor, and others, ex

cepting, however, therefrom a piece or tract of land known as

Hickory Island; to wit, at Salem

aforesaid, and that his feet in walking, trod down, consumed

and spoiled the grass and herbage growing thereon of great

value, to wit, of the value of one hundred dollars.

2. Defendant did then and there force and break open, break

to pieces and damaged and spoiled divers gates and fences of the

said plaintiff of great value, to wit, the value of one hundred

dollars.

3. Defendant also did then and there put, place and erect and

caused to be put, placed and erected, divers blinds and other

structures in and upon said close and kept and continued said

blinds and other structures so there put, placed and erected,

without the leave or license and against the will of the said
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plaintiff for a long space of time, to wit, from the said second

day of November, nineteen hundred and eleven.

I. Defendant thereby and therewith during all the time afore

said, greatly encumbered the said close aforesaid, and hindered

and prevented the said plaintiff from having the use, benefit and

enjoyment thereof, in so large and ample a manner as he might

or otherwise would have done, to wit, at Salem aforesaid, and

during all of said period last mentioned did remain in and

upon said close and gun, hunt and fish thereon without the

leave and license and against the will of the said plaintiff.

SECOND COUNT.

5. Defendant on the second day of November, nineteen hun

dred and eleven, at Salem, in the county of Salem, and within

the jurisdiction of this court, with force and arms did break

and enter certain lands and premises, situate in the township

of Lower Penn's Neck, in the county of Salem aforesaid, of which

the plaintiff was then and there the owner, occupant, lessee and

licensee, to wit, the lands and premises more particularly de

scribed in the first count hereof, the same not being fresh

meadow land.

6. Defendant did trespass on said lands and take with him

and carry thereon a gun after public notice on the part of the

plaintiff, as owner, occupant, lessee and licensee, of said lands,

forbidding any trespass thereon, and without the leave and li

cense and against the will of the said plaintiff.

7. Such notices were before that time posted conspicuously, 

adjacent to the highways bounding on said lands, and adjacent

to all usual entrance ways to said lands.

Plaintiff demands as damages $100.00.

Note: Complaint adapted from declaration in Perrine v.

Warner, 93 A. 713. Judgment for plaintiff affirmed by Court

of Errors.
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No. 204. CoMPtAiNT in Trover and Conversion.

New Jersey Supreme Court.

Essex County.

(Title.)

Plaintiff, Corona Kid Company, a corporation organized and

existing under and by virtue of the laws of Massachusetts, suing

for the use of Corona Kid Manufacturing Company, a corpora

tion organized and existing under and by virtue of the laws of

the State of Maine, says that—

1. On the seventh day of September, in the year nineteen hun

dred and five, at Newark, in the county of Essex aforesaid, was

lawfully possessed as of its own property of certain goods and

chattels, being hides or the skins of animals, or portions of the

same, to wit, twenty-three thousand three hundred (213,300)

pounds of grains from cordovan after tanning, of great value, to

wit, of the value of twenty thousand dollars; two thousand four

hundred and thirty-nine (2,439) dozen of shank splits, pickled,

of great value, to wit, of the value of two thousand dollars; six

hundred and forty-nine (649) pounds of pieces of dry tacked-

out butt buffings from cordovan butts, of great value, to wit, of

the value of eighty dollars.

2. Being so possessed, the said plaintiff afterwards, to wit, on

the day and year aforesaid, at Newark aforesaid, casually lost

the said goods and chattels out of his possession, and same after

wards, to wit, on the day and year aforesaid, at Newark, in the

county aforesaid, came to the possession of said defendant by

finding.

3. Yet the said defendant, well knowing the said goods and

chattels to be the property of the said plaintiff, and of right to

belong and pertain to it, but contriving and fraudulently in

tending craftily and subtly to deceive and defraud the said

plaintiff in this behalf, hath not as yet delivered the said goods

and chattels, or any or either of them, or any part thereof, to the

said plaintiff, although often requested so to do, and hath hereto

fore wholly refused so to do.

4. Defendant afterwards, to wit, on the day last aforesaid, at

Newark, in the county aforesaid, converted and disposed of the

said goods and chattels to his own use to the damage of the said
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plaintiff, twenty-three thousand dollars ($23,000) ; and the

plaintiff saith that by reason of the premises, a cause of action

arose to the said plaintiff to have of, and from the said defend

ant said sum of twenty-three thousand dollars ($23,000).

5. Thereafter, to wit, on the twentieth day of June, in the

year nineteen hundred and ten, at Boston, in the State of Massa

chusetts, to wit, at Newark, in the county aforesaid, the said

plaintiff did sell, assign, transfer and set over to the said Corona

Kid Manufacturing Company, a corporation organized and ex

isting under and by virtue of the laws of the State of Maine

aforesaid, its said cause of action against the said defendant.

6. Said defendant hath not as yet delivered the said goods and

chattels, or any or either of them, or any part thereof, to said

Corona Kid Manufacturing Company, a corporation organized

and existing and by virtue of the laws of the State of Maine as

aforesaid, although often requested so to do, and hath heretofore

wholly refused so to do, whereby and by reason of the premises a

cause of action hath accrued to the said plaintiff suing for the

use of Corona Kid Manufacturing Company, a corporation or

ganized and existing under and by virtue of the laws of the State

of Maine as aforesaid, to have of ttnd from the said defendant

said sum of twenty-three thousand dollars ($23,000).

Plaintiff demands as damages $23,000.

Note: Adapted from declaration in Corona Kid Co. v. Licht-

tnan, SO A. 371 ; Sit L. S6S. Judgment for plaintiff affirmed by

Court of Errors.

No. 205. Complaint by Vendee Against Vendor for Dam

ages for Non-Performance of Agreement to Sell Land.

New Jersey Supreme Court.

Essex County.

(Title.)

Plaintiff, W. F., residing at , says that :

1. On August 19, 1909, at (venue), defendants made and

entered into a certain contract in writing wherebv the said de

fendants agreed to convey to the plaintiff, or his nominee, within
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ten days from date of such agreement, three lots twentv-five feet

by one hundred feet each, situate on the easterlv side of North

Brighton avenue, in the city of East Orange, New Jersey, in

.consideration of the delivery to them, the defendants, of a cer

tain bond with the accompanying mortgage, in the sum of fif

teen hundred dollars, made by one William M. Culbertson upon

lands situate at Delaware Water Gap, Warren county, New

Jersey, all as evidenced by said agreement, of which the follow

ing is a true copy :

August 19, 1909.

Received of William S. Fairchild, certain bond and mort

gage made by Wm. M. Culbertson, conveying property at Dela

ware Water Gap, Warren county, New Jersey, said mortgage

being for the sum of $1,500. In consideration of the delivery

of the said mortgage, we hereby agree to convey to Wm. S. Fair-

child, or his nominee, three lots 25 x 100 each, situate on the

easterly side of North Brighton avenue, East Orange, N. J., be-

gining alMiut 110 feet North of Hilton street, said lots to be

conveyed free and clear of incumbrances within ten days from

above date.

Llewellyn Realty Company,

By R. J. Foard, Vice-President.

Frederick R. Hasselman.

2. Upon the entering into of such contract aforesaid, to wit,

on the day and year aforesaid, at Newark, in the county of Essex,

aforesaid, he, the said plaintiff, paid unto the said defendants

the consideration or purchase price for said lots, as evidenced

by said agreement, to wit, by the deliverv of a certain bond and

accompanying mortgage made by William M. Culbertson, cov

ering property at Delaware Water Gap, Warren county, New

Jersey, said mortgage being in the sum of fifteen hundred

dollars.

3. Thereupon the said plaintiff became and was the purchaser

of said premises, and entitled to a good and lawful deed of con

veyance to him of said premises according to the terms of such

contract, and it thereupon became and was the duty of the said

defendants to execute and deliver, or to cause to be executed
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and delivered a good and lawful deed of conveyance to the said

plaintiff, or his nominee, in accordance with the terms of such

contract.

4. Thereupon, afterwards, to wit, on 4he day and year first

aforesaid, at Newark, in the County of Essex, aforesaid, in eon-

si deration that the plaintiff at the special instance and request

of the said defendants had then and there undertaken, and

faithfully promised the said defendants to perform, and had

performed all the agreements in the said contract or agreement

of sale contained, on the said plaintiff's part and behalf, as such

purchaser as aforesaid to be performed and fulfilled; they the

said defendants undertook and faithfully promised to perform

and fulfill all things in the said contract of sale contained, on

the vendor's part and behalf to be performed and fulfilled.

5. Although he. the plaintiff, on the day and year first afore

said, and until and upon the said twenty-seventh day of Decem

ber, then next, at the City of Newark, in the County of Essex

aforesaid, was ready and willing to perform and fulfill and in

fact had performed and fulfilled all things in the said contract

contained on his part and behalf, as such purchaser as aforesaid,

to be performed and fulfilled to complete the said purchase,

whereof the said defendants on the day and year last aforesaid

had notice, and were then and there requested by the said

plaintiff to make to him a good title to the said premises; yet

the said defendants not regarding their promises and undertak

ings, but contriving and fraudulently intending to injure and

defraud the said plaintiff in his behalf, did not nor would when

they were so requested as aforesaid or at any time before or

since, make or procure to be made to the said plaintiff a good

title to the said premises, but hath hitherto wholly neglected

and refused so to do, to wit, at Newark, in the County of Essex,

aforesaid, contrary to the said contract or agreement of sale, and

the said promise and undertakings of the said defendants.

6. By reason whereof he, the said plaintiff, hath been deprived

of all the benefits and advantages which would have arisen from

the completion of the said purchase, and hath been put to great

expense, amounting in the whole to a large sum of money, to

wit, the sum of three thousand dollars of like lawful money, in
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endeavoring to procure such title as aforesaid, and to get said

purchase completed, and hath lost all gains and profits which

he might and would have otherwise made, and acquired for

using and employing the said sums of money and bond and

mortgage so paid as purchase price and duty as aforesaid, and

other moneys provided and kept by him, the said plaintiff, for

the completion of the purchase.

Plaintiff demands as damages $3,000.

Note: Adapted from declaration in Fairchild v. Llewellyn

Realty Co., 82 A. 9U; 82 L. J,2S. Judgment for plaintiff

affirmed by Court of Errors.

No. 206. Complaint for Damages From Overflow ok

Water Course.

New Jersey Supreme Court.

Essex County.

(Title.)

The plaintiff, Roeco Corbo, of the city of Newark, county of

Essex and State of New Jersey, says that—

FIRST COUNT.

1. He is the owner of those certain tracts of land and premises,

situate, lying and being in the city or township of Newark or

Belleville, in the county of Essex and State of New Jersey, more

particularly described as follows:

**********

2. That the defendant is the owner of lands and premises

above described and to the westward of the plaintiff's lands as

above described.

3. That prior to the 1st day of July, 1911, a small natural

stream of water ran through the lands of both the plaintiff and

defendant, originating on the land of the defendant and running

from thence in a natural bed over and through the lands of the

plaintiff on the extreme rear and along the northeasterly side

of the plaintiff's aforesaid lots.
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4. That on or about the first day of July, 1911, aforesaid,

the said defendant enlarged the diteh or the bed of the afore

mentioned stream on the defendant's land thus causing an in

creased amount of water to accumulate in the said ditch and

stream.

5. The defendant thereupon, without the knowledge or con

sent of the plaintiff came upon the lands of the plaintiff afore

said, and through its agents, servants or representatives dug out

and enlarged the ditch or bed of the aforementioned stream on

the lands of the said plaintiff throughout its entire length on

said lands of plaintiff, to the extent of from two to three and

four times the original width and depth of the aforesaid stream.

Thus causing damage to the lands of the plaintiff and increasing

the volume of the flow of water thereover. All without the

knowledge or consent of the plaintiff.

ii. This increased flow of water over the lands of the plaintiff,

.caused by the defendant aforesaid, commenced on or about the

first day of July, 1911, and has continued from thence hitherto.

All without the consent and against the protest of the plaintiff.

7. Plaintiff's land hag been much damaged thereby.

SECOND COUNT.

1. The plaintiff being the owner of the lands and premises

above set out and described and in the manner above set out and

described, the defendant, through its agents, servants or repre

sentatives, on or about the first day of July, 1911, and at divers

other days and times from thence hitherto without the consent

of the plaintiff, broke and entered the aforesaid lands and

premises of the said plaintiff and then and there dug out a large

quantity of the land of the said plaintiff of great value, to wit,

the value of the sum of one thousand dollars, and took and

carried away the same and converted and disposed thereof to its

own use.

2. Plaintiff's land has been much damaged thereby.
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THIRD COUNT.

1. The plaintiff being the owner of the lands and premises

above sot out and described and in the manner above set out and

described, the defendant, through its agents, servants or repre

sentatives, on or about the first day of July, 1911, and at divers

other days and times from thence hitherto without the consent

of the plaintiff, broke and entered Ihe lands and premises of the

said plaintiff and with feet in walking trod down, trampled

upon, consumed and spoiled the grass, shrubbage and land of the

said plaintiff, of great value, to wit, of the value of one thou

sand dollars.

.?. Plaintiff's land has been much damaged thereby.

Plaintiff demands as such damages, the sum of one thousand

dollars ($1,000.00).

Peirce & Hoover,

Attorneys of Plaintiff,

763 Broad St., Newark, N. J.

Note: From Corbo v. East Orange and Ampere Land Co.,

92 A. SJi5; 86 L. 5V8. Judgment for plaintiff affirmed by Court

of Errors.

No. 207. Petition for Compensation Under Liability

Act.

petition.

Essex County Common Picas.

(Title.)

To ihe Honorable Judges of the Court of Common Pleas:

Your petitioner, Julia Krauss, administratrix, respectfully

shows :

1. That the said petitioner resides at 336 Central avenue,

Newark, Essex county, New Jersey.
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2. That she is the mother of James Henry O'Connor, de

ceased, who was employed as a helper on an automobile truck

owned and controlled hy the said respondent.

3. That the work of said decedent consisted of helping in and

about said automobile truck delivering goods therefrom, in the

county of Essex aforesaid; that on Wednesday, June 4th, 1913,

while so engaged, he was killed by being run over by said auto

mobile truck while in the performance of his duty ; the injuries

received by him at the time causing his death shortly thereafter,

during which time the said decedent lingered in great pain and

suffering.

4. That said decedent received medical attendance prior to

his death, and at the time of the accident was earning eleven

dollars weekly.

6. That by virtue of a provision of an act entitled "An act

prescribing the liability of an employer to make compensation

for injuries received by an employee in the course of employ

ment, establishing an elective schedule of compensation and

regulating procedure for the determination of liability and

compensation thereunder," approved April 27, 1911, your peti

tioner, by reason of being the mother and administratrix of the

said decedent, and by reason of the injuries to said decedent

resulting in his death as aforesaid, is entitled to compensation

from the said respondent, and that by virtue of said act the

amount made payable periodically thereby as compensation to

your petitioner by reason of said injury may be computed to one

or mere lump sum payments to the said petitioner.

Your petitioner therefore prays that your honor will deter

mine the compensation to which she is entitled by reason of said

injuries and death of said decedent, and will commute the said

compensation into one lump sum, and will determine the com

pensation to which she is entitled as aforesaid, and reasonable

medical services and medicine during the time of the injuries, to

be paid by the said respondent to your petitioner, and that she

may be awarded the costs of this proceeding.

And the said petitioner brings into court her letters of ad

ministration granted to the said petitioner by the Surrogate of
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the County of Essex whereby it fully appears to the said court

that ihe said petitioner is the administratrix of the said James

Henry O'Connor, deceased.

John E. Helm,

Mathew J. Ready,

Attorneys for Petitioner.

State of New Jersey,

County of Essex,

Julia Krauss, of full age, being duly sworn according to law

on her oath saith : that she. is the petitioner in the within peti

tion named, and that the matters and things therein set forth

are true to the best of her knowledge and belief.

Her

Julia X Krauss.

Mark-

Sworn to and subscribed before me, this 26th day of August,

1913, at Newark, N. J.

Wm. E. Davenport,

Notary Public of N. J.

Note: From Krauss v. Fritz, 93 A. 578. Judgment for peti

tioner affirmed by Court of Errors.

 

No. 208. Answer to Petition for Compensation Under

Liability Act.

Essex County Court of Common Pleas.

(Title.)

The answer of the respondent, George H. Fritz & Sons, a

corporation, to the petition of the petitioner, says:

1. That respondent has no knowledge of the alleged fact that

said petitioner, Julia A. Krauss, was the mother of James Henry

O'Connor, deceased, except as set forth in the petition, and for

the purpose of putting the petitioner to proof thereon, the

respondent denies that the said Julia A. Krauss was the mother

of the said James Henry O'Connor, deceased.
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2. The respondent admits that the said James Henry O'Con

nor, deceased, was killed on the 4th day of June, 1913, by

being run over by an automobile truck, as alleged in the petition.

3. The respondent denies that part of paragraph 4 of the

petition wherein it is alleged that prior to the said James Henry

O'Connor's death, he was earning eleven dollars a week, and

alleges that the said James Henry O'Connor, deceased, was earn

ing die sum of six dollars a week as his weekly wages during

the course of his employment with the respondent.

4. The respondent admits the allegations of paragraph 5 of

the petition.

5. The respondent denies the allegations of paragraph 6 of the

petition, and alleges that the said petitioner is not entitled to

any compensation under the act bv reason of the death of th&

said James Henry O'Connor, as the said respondent is informed

and believes that the said petitioner was not actually dependent

upon the said James Henry O'Connor, deceased, and for that

reason is not entitled to any compensation.

6. The respondent alleges that it paid the sum of three dol

lars, which were the medical expenses as a result of the said

accident.

Wherefore, the respondent submits that the said petition be

dismissed with costs.

George P. Laible,

Attorney of Respondent.

No. 209. Order Quashing Writ or Attachment.

Supreme Court of New Jersey.

(Title.)

Application on behalf of the defendant in the above entitled

cause being made to vacate and set aside the writ of attachment

issued out of this Count on the order of Jacob L. Newman, a

Supreme Court Commissioner, bearing date the 13th day of

Julv, 1914, for the reason that the affidavit upon which said

order was based does not set forth a cause of action at law

and tha-t the order of said attachment was improvidently and"
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improperly made, and due notice of said application having

been given, and the argument of the respective counsel having

been heard, and it appearing to the Court that the affidavit on

which said order was made directing the issuing of said writ of

attachment, did not and does not set forth a cause of action at

law :

It is Ordered, that the order of Jacob L. Newman, Supreme-

Court Commissioner, directing the issue of the writ of attach

ment in this cause, bearing date the 13th day of July, 1914, be

and the same is hereby vacated, and the said writ of attach

ment be and the same is hereby discharged, vacated and set

aside, together with the levy made thereunder.

Let the above rule be entered.

William S. Gummere,

Chief Justice.

Dated August 3, 1914.

Entered August 6, 1914, on motion of

Rcliff V. Lawrence,

Attorney for Defendant.

Note: From Hanford v. Duchastel, 93 A. 5S'6. Held to be a

final judgment and reversible by appeal.

i

No. 210. Notice of Motion to Quash Writ of Attach

ment.

(Title.)

Please take notice that I shall apply to his Honor, William

S. Gummere. a Justice of the Supreme Court of the State of

New Jersey, in the City of Newark and State of New Jersey, on

Monday, the third day of August, next, at the hour of ten

o'clock in the forenoon of said day. or as soon thereafter as

counsel can be heard, for an order setting aside and vacating the

attachment in the above entitled cause, as improvidently issued,

localise the order therefor was made upon a non-sufficient affi

davit, and that it did not set forth a cause of action at law

36
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against the said defendant, and therefore, did not under the

statute authorize an order directing the issue of said attach

ment.

Dated July 27th, 1914.

Yours respectfully,

Kuliff V. Lawrence,

To

Howard Isherwood, Esq.,

Attorney for l'laintilf,

No. 738 Broad St.,

Newark, N. J.

Attorney for Defendant,

appearing specially.

Note: From Hanford v. Duchastel, 93 A. 586.
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to damage suit ; contributing negligence, in

dependent contractor and fellow servant . . . 108 307

setting up, plaintiff being a foreign corporation

without authority to do business in state,

cannot maintain action 109 308

in ejectment by tenant in possession defending

as to whole of premises 22a 273

in ejectment by tenant in possession defending

as to part of premises 22b 273

in ejectment by landlord defending separately, 22c 274

in ejectment by landlord defending jointly with

tenant in possession 22d 274

563



564 Index to Forms.

ANSWER—Continued— form. page.

in action of negligence—contributory negli

gence of plaintiff 98 352

order striking out defenses in 73 315

several defenses 18 272

to action against devisee, denying liability of

ancestor for debt and confessing devise. ... 99 354

to action against owner of automobile for in

juries, denying driver was defendant's ser

vant and alleging contributory negligence

of plaintiff 100 35tt

to action by public officer for salary ; alleging

plaintiff to be an intruder and hence entitled

to no pay 101 35S

to action for broker's commissions, failure of

purchaser to buy 102 359

to action for injuries at railroad crossing,

locus in quo private way and plaintiff a

trespasser 103 300

to action in replevin, claiming property under

chattel mortgage 104 362

and counter-claim to action for boarding

horses, neglect of bailee whereby horses

were injured 92 333

and counter-claim, general form 15 271

and counter-claim to action by landlord against

tenant for removal of fixtures and damages, 93 334

and counter-claim in mechanic lien action.... 94 340

and counter-claim in replevin action where

goods were in custody of railroad for ship

ment 95 343

by carrier of goods denying liability under

provisions in bill of lading 96 344

by corporation to suit by assignee of stock

holder for failure to deliver stock 97 347

commencement of 14 270

general form 91 332

denial with new matter 17 271

denial 16 271

in action for false arrest against justice of

peace 97a 351

ANIMALS—

Board of Horses—

complaint for reasonable price for 112 373

answer and counter-claim to. alleging neg

lect of bailee whereby horses sustained

injuries 92 333

complaint for injuries by bite of vicious

dog 116 376



Index to Forms. 565

APPEAL FOBM. PAGE.

grounds of, granting nonsuit 47 29."i

directing verdict for plaintiff.... 48 290

notice of, and grounds, act unconstitutional. . 63 305

notice of, and grounds 64 30ti

notice of, and grounds directing verdict of

nonsuit 05 307

notice of, and grounds 37 282

statement of case on 30 282

ASSAULT AND BATTERY—

complaint for, with sticks, &c, whereby plaint

iff's eyesight destroyed 117 377

ATTACHMENT—

order quashing writ 20!i 500

notice of motion to quash writ 210 501

ATTORNEYS—

complaint by, against another for slander in

open court 118 378

complaint by, against another, on partnership

agreement 120 384

complaint by, for words spoken against li9 380

AUTOMOBILE—

complaint, where auto stalled on railroad

crossing and was struck, plaintiff being a

passenger in auto 125 381

complaint, auto striking horse and wagon

driven by plaintiff 123 388

complaint against owner of auto driven by his

son for injuries sustained by negligence of

son 121 3a".

complaiut, negligently causing burning of auto, 126 3tK!

complaint, by passenger in, against owner for

negligence of driver 122 380

complaint, driving on wrong side of road and

running into plaintiff 124 389

answer, to action of negligence, defendant

denying son (driver of car) to be his agent

and alleging contributory negligence 100 350

BILLS AND NOTES—

complaint on. against maker by holder 127 3!i7

payee 0 205

complaint on, against maker and indorser by

holder 7 20ii

complaint on, against devisee, executor and

indorser 128 401

answer to action on, want of consideration . . 105 303

answer to action on, by devisee, confessing

devise, etc 99 354

specification of defenses, usury S7 320



566 Index to Forms.

BILLS AND NOTES—Continued— form. page.

reply to answer to suit on 82 322

Bet-off in action in, usury 85 324

BOND—

complaint, action on, against surety company,

principal abandoned contract 129 403

complaint, for deficiency on, after foreclosure

of accompanying mortgage 130 400

BOOK ACCOUNT—

complaint on 4 205

BREACH OF PROMISE OF MARRIAGE—

complaint on 131 408

BROKER S COMMISSIONS—

answer to action for, failure of vendee to buy, 102 359

complaint for, against agent of owner wbo

made himself personally liable for 134 411

complaint for, where broker found buyer and

defendant refused to sell 133 410

complaint for, where written agreement 132 409

CARRIER OF GOODS—

answer of, denying liability under provision in

bill of lading 90 344

complaint against, for loss of goods by plaintiff

in alternative 12 268

complaint against, for neglect to transport

goods within reasonable time whereby same

were damaged 135 412

CARRIER OF PASSENGERS—

complaint against, by passenger for sudden

stopping of train whereby he was thrown

from seat and injured - 136 416

complaint against, for false arrest and im

prisonment of passenger who rode passed

his station 10Ti 473

complaint against owner of auto whose driver's

negligence caused injury to passenger 122 386

complaint against, by person on platform—suc

tion of passing train 137,137a 417,419

CERTIFICATE—

clerk's to, of record 43 291

to transcript under rule 137, sec. 395, p. 250. 42 290

CHATTEL MORTGAGE—

rejoinder to reply alleging, to be void 79 318

reply alleging defendant's, to be void 81 320

answer in replevin—claiming goods under.... 104 302



Index to Forms. 567

COMPLAINTS.

Note.—Mow to Draw—"The safest course is to utilize the special

counts contained in the ol(l form books, which when stripped of

their verbiage will usually bp found to answer the purpose ad

mirably." Parker J. in Marine Trust Co. r. Church, 85 I-. 272;

N8 A. 1075. In Supreme Court actions be sure to lay venue. Par.

203a, p 165.

COMPLAINTS— form. page.

Alienation of affections, by wife for husband's, 110 369

Alienation of affections, by wife for husband's.

two counts Ill 370

Animals—

board of horses, for cost of 112 373

frightening horse, locomotive, causing it

to run away and injure plaintiff 113 374

frightening horse, street car, causing it to

run away and injure plaintiff 114 375

taking and impounding plaintiff's dog. . . . 115 37ti

vicious dog, for injuries from bite of 116 376

Assault and battery with sticks, &c, whereby

plaintiff's eyesight was destroyed 117 377

Attorney—

for slander of, by one against another in

court US 378

for slander of, whereby he lost clients. .. 119 3S0

by one against another on agreement not

to practice for damages for violation of, 120 3S4

Automobiles—

agniust owner of. driven by his son. for

injuries sustained by negligence of

driver 121 385

for injuries to passenger in, against

owner of 122 386

for injuries, plaintiff's horse and wagon

struck by, throwing him out 123 388

for injuries, driven on wrong side of road. 124 3S9

for injuries, struck by train at railroad

crossing 125 391

for negligence in causing burning of 126 396

Hills and Notes—

against maker of. by holder 127 397

payee 6 265

against indorser. executor and devisee of

maker 128 401

against indorser and maker by holder. . . 7 266

Hook account 4 265



[ndex to Forms.

COMPLAINTS—Continued— fobu. page.

Bond—

against surety company for loss, principal

abandoned contract 1-!' 403

for deficiency on. after foreclosure of ac

companying mortgage 130 400

Breach of promise of marriage 131 408

Broker's commissions, on written agreement

for 132 409

against agent of owner for, who made him

self personally liable for 134 411

where owner refused to sell after broker

got buyer 133 410

Carrier of Goods—

for neglect to transport in reasonable

time 135 412

for loss of goods, plaintiff in alternative. . 12 20S

Carrier of Passengers—

by passenger for sudden stopping of train

whereby he was thrown from seat and

injured 136 410

for injury to passenger standing on plat

form by suction of passing train trav

eling at high speed 137.137a 417,419

premature start of street car. plaintiff

thrown from step 138 422

Contracts—

by manufacturer on sale of manufactured

article 139 423

by schoolmaster on, to teach daughter. . 140 424

for balance due on. alleging performance

generally 141 425

for goods sold and delivered on 142 420

for sale of stock against defendants in

alternative 13 269

on. by assignee of consignor against con

signee for goods sold 143 427

on. to recover prire of work done and

materials furnished 144 42S

Commencement of 3 204

Corporations, against for failure to deliver

stock subscribed for 13,145 209.429

against, by assignee of stockholder for

failure to deliver stock subscribed for.. 140 432

deceit for misrepresentation in sale of

stock 147 434

Covenant—

in deeds, see DEEDS, pp. 505, 573.

action by beneficiary of, promise to pay

money 14S 43S

Crim. Con. with plaintiff's wife 149 440



Index to Forms. 569

COMPLAINTS—Continued— form. page.

Death—

against physician for negligently per

forming operation whereby patient died, 150 440

against owner of building for negligence

in failing to repair balcony whereby de

ceased fell 151 442

against landlord for death of tenant, fail

ure to provide lire escapes 152 444

against railroad, failure to sound statu

tory signal in approaching crossing. . . . 153 447

against electric company, shocked to death

touching fallen live wire 154 448

Deeds—

for breach of warranty in, easement of

public way over land 155 450

for breach of warranty in. mortgage on

land 15O 450

for breach of covenant against incum

brances, mortgage on land 157 458

Destruction of Trees, &c.—

by negligently permitting escape of gas

from mains 158 403

by negligently operating factory whereby

fumes therefrom destroyed trees, crops,

&c, on adjoining land 150 405

action for, under timber act 160 400

Distress—

by tenant against landlord for making

unreasonable 101 408

by tenant against landlord for distrain

ing when no rent was due 102 40!1

by tenant against landlord for making

unlawful, claiming double damages un

der sec. 11, Distress Act 103 470

Kjectment against defendant named in sum

mons 13a 209

where landlord, &c, admitted to defend.. 13b 270

False Arrest and Imprisonment—

by passenger against railroad for, rode

passed station 105 473

Ferry, for injuries to passenger on. negligent

operation of 104 471

Fire, see p. 575.

Food, putting up and selling diseased, which

plaintiff bought and ate thereby getting

ptomaine poisoning 100 475

Foreign judgment, action on 107 470

iJuarauty, on written, for payment of debt of

another, original promise 10S 477



570 Index to Forms.

COMPLAINTS—Continued— form. page.

Highway, against railroad for building wall

(elevated road) in. thereby closing it and

ingress and egress to land '. . . 169 480-

Infants—

action by next friend of, for injury to,

from falling from roof while employed

by defendant's contractor 170 4S5-

action by next friend for injuries to, from

defendant's failure to extinguish and

guard fire started in street 171 487.

action by parent of. for expenses in curing

injuries to, caused by apartment house

owner's neglect in failing to repair

dumbwaiter 172 489

Insurance—

for loss under fire insurance policy 173 492

Judgment on motion to strike out 59 302

Landlord and Tenant—

Distress in, see pp. 509. ."i74.

State of Demand, see p. 583.

by landlord vs. tenant for removal of fix

tures and damages to premises 174 496

by tenant vs. landlord for refusal to per

mit tenant to occupy premises and de

struction of tenant's property 175 500

by tenant vs. landlord for injuries from

falling of ceiling which was out of

repair 176 501

for injuries, failure to maintain light in

hallway of apartment house in viola-

lation of section 120, Tenement House

Act 177 504

for injuries, same 178 505

for injuries to pedestrian, for failure to

repair cellar door cover opening on

street 179 507

for rent 10 267

under tax title 89 329

Libel and Slander—

for words spoken of an attorney 119 380

fur words spoken of an attorney by an

other attorney in court 118 378

of title, asserting it to be bad whereby

plaintiff lost sale of land 180 509

Mechanic's Lien—

by an architect against builder and owner

and mortgagee 181 510

by contractor against builder and owner. . 182 513

Money loaned, for S 206



Index to Forms. 571

COMPLAINTS—Continued— fokm. page.

for, on certificate of indebtedness ngainst

municipal corporations 184 515

Moving Picture Theatre—

for injuries to patron of, by falling down

unlighted stairs 183 514

Mortgage—

for deficiency on, after foreclosure 130 406

Municipal Corporation—

against, on certificate of indebtedness .... 184 515

by public officer for compensation, 185 522

by, to recover cost of electricity furnished

defendant 180 524

by, to recover back money illegally ob

tained from 187 525

by, to recover back money obtained by

duress 188 526

by, to recover back fees collected by clerk, ISO 529

Negligence, see p. 578.

Nurse—

by husband for value of wife's services

as. for deceased 190 530

against executor for compensation for ser

vices rendered deceased 191 531

Order striking out 72 314

dismissing 83 323

Physician—

against, for negligence in performing oper

ation whereby patient died 150 440

against, for negligently leaving sponge in

patient's abdomen 192 532

by purchaser of practice, damages for vio

lation of agreement not to practice.... 11 268

Railroads, see p. 581.

against, for setting fire to factory by

sparks from locomotive 193 534

against, for injuries in yard, struck by

cars 196 538

against, at crossing, failure to sound

signal 197 539

Negligence, see p. 578.

Replevin—.

in, where goods wrongfully acquired 198 541

in, founded upon purchase of goods at ex

ecution sale 199 542

in, where goods in custody of railroad for

shipment 200 543

Snow, negligently letting, melt and then freeze

on sidewalk, etc 201 544



-572 Index to Forms.

COMPLAINTS—Continued— form. page.

Trespass—

for entry on plaintiff's lands and destroy

ing fence 202 548

for entry on meadow land, to exclude pub

lic therefrom 203 549

Trover and Conversion 204 551

Vendor and Vendee—

for damages for failure to convey land.. 205 55-

Watercourse, overflow of, causing damage... 206 555

CONSIDERATION—

answer setting up want of 105 363

reply to answer setting up want of 82 322

CONTRACT—

complaint on. for sale of goods, against de

fendants in alternative 12 268

complaint on, for balance due on, alleging

performance generally 141 425

complaint on, for goods sold and delivered on, 142 426

complaint on, for goods sold, assignee of con

signor against consignee 143 427

complaint on, by broker for commissions un

derwritten 132 409

complaint on, by manufacturer on sale of man

ufactured article 139 423

complaint on, in action on bond against surety, 129 403

partnership, between attorneys. 120 384

to recover stocks subscription.. 13 269

for teaching daughter 140 424

on building contract 182 513

complaint on, to recover price of work done

and materials furnished under 144 428

CONTRIBUTORY NEGLIGENCE—

answer, setting up, in notion against owner of

theatre 98 352

answer, setting up. in action against owner of

auto 100 356

answer, setting up, independent contractor and

fellow servant in damage suit 108 367

answer, setting up, of deceased to action under

death net 107 366

reply, denying 80 319

CORPORATION—

answer, nlleging plaintiff a foreign corporation

without authority to do business in New

Jersey, hence cannot maintain action 109 368

answer by, to suit for failure to deliver stock. 97 347

complaint against, by stockholders' assignee

for failure to deliver stock 146 432

complaint for misrepresentation in snle of

stock of 147 434



Index to Forms. 573

COUNTER-CLAIM— form. page.

answer and, for repairs made by tenant 93 334

in mechanic's lien action 94 340

in replevin 95 343

general form 13 271

to action for boarding horses... 92 333

commencement of 14b 271

COVENANTS—

complaint for breach of, against encumbrances, 156, 157 456, 458

easement 155 450

to enforce, by beneficiary under.... 148 438

CRIM. CON.—

complaint for, with plaintiff's wife 149 440

DAMAGES—

counts for loss of profits 194, 195 537

DEATH—

answer, to action for contributory negligence

of deceased 107 366

complaint for, against physician for negligently

performing operation 150 440

complaint for, against railroad, failure to

sound statutory signal at crossing 153 447

complaint for, failure to provide fire-escapes

on apartment 152 444

complaint for, failing to repair balcony in

house whereby plaintiff's intestate was

killed 151 442

complaint for, against electric company, de

ceased electrocuted 154 448

DECEIT—

complaint, for misrepresentations in sale of

corporate stock 147 434

DECISION—

on order to show cause 44 291

DEED—

complaint, for breach of covenants of war

ranty in. encumbrance against premises... 156,157 456,458

complaint, for breacli of covenants of war

ranty, in city street built through premises, 155 450

DEFAULT—

judgment by 52 298

DESTRUCTION OF TREES—

complaint for, by escaping gas from defend

ant's mains 158 463

complaint for, fumes from factory 159 465

complaint for, under Timber Act for, unlaw

ful 160 466

DIRECTION OF VERDICT—

notice of appeal and grounds on 77 317

judgment 65 307



574 Index to Forms.

DISTRKSS— FORM. PAGE.

complaint for unlawful, to recover damages

for injury to plaintiff's business 162 469

complaint for unlawful, by tenant against

landlord for double value of goods dis

trained under Sec. 11, Distress Act, 3 C. S.,

1942 103 470

complaint by tenant against landlord for un

reasonable 161 46S

DOG—

complaint for injuries by bite of vicious.... 116 376

DURESS—

complaint to recover back money obtained

from municipality by DSN 52ii

reply, setting up 21 273

EMPLOYER S LIABILITY—

petition 207 557

answer 208 559

EJECTMENT—

answer in, by tenant in possession where he

defends for the whole premises claimed... 22a 273

answer in, by tenant in possession defending

for only a part of the premises 22b 273

answer in, by landlord defending separately.. 22c 274

answer in, by landlord defending jointly with

tenant in possession 22d 274

complaint in, against defendant named in the

summons 13a 269

complaint in, where landlord or other person is

admitted to defend 13b 270

summons in 2a 264

FACTS—

finding of, and postea 45 291

on agreed case 46 294

by court 35 281

stipulation of, for trial of case 40 284

stipulation of, for trial of case without plead

ings 41 286

stipulation of, for appeal 36 282

FALSE ARREST—

answer to action for, against justice of peace, 97a 351

complaint, by passenger against railroad for

riding past station 165 473

FALSE IMPRISONMENT—

complaint for, against railroad by passenger

who rode past station 165 473

FELLOW SERVANT—

answer, setting up 108 367

FERRY—

complaint for injuries by negligent operation

of 164 471



Index to Forms. 575

FINDINGS— FOBM. PAGE.

of fact and postea 45 291

on agreed case 46 294

by court 35 281

FIRE—

complaint for death, failure to provide fire-

escapes 152 444

complaint for destruction of factory by, from

sparks from locomotive 193 534

FOOD—

complaint for putting up and selling diseased,

whereby plaintiff, who bought same, got

poisoned 166 475

FOREIGN JUDGMENT—

complaint on 167 476

GOODS SOLD AND DELIVERED—

complaint for 142 426

on book account 4 265

reasonable value of 5 265

complaint by assignee of consignor against

consignee of 143 427

GROUNDS OF APPEAL—

and notice of appeal 63,64,65 305,306,

307

direction of verdict for plaintiff 48 296

granting nonsuit 47 295

GUARANTY—

complaint on. to pay sum of money 108 477

HEIRS AND DEVISEES—

answer by devisee, confessing devise and de

nying liability of ancestor 99 354

complaint against devisee for debt (notel of

ancestor 128 401

HIGHWAY—

complaint against railroad for closing up and

cutting off egress and ingress to plaintiff's

property 169 480

HUSBAND AND WIFE—

complaint for alienation of husband's affec

tions 110 309

complaint for alienation, same, two counts... Ill 370

services as nurse for deceased . . 190 530

IMPOUNDING—

complaint for taking and, plaintiff's dog 115 376

INDEPENDENT CONTRACTOR—

answer setting up 108 307

INFANTS—

complaints by, see Complaints, p. 570.

INSURANCE—

complaint for loss under fire policy 173 492



5?6 Index to Forms.

JUDGMENTS— form. page.

and postea, on mechanic's lien, priority of

mortgage 51 297

by default 52 298

for defendant 24 275

plaintiff against defendant 23. 49, 53 274

296, 29S

and postea ... 50 297

for plaintiff on one count and defendant on

another 20 " 275

modifying and affirming judgment below 55 299

of affirmance 54 299

of Supreme Court affirming judgment of State

Board of Assessors 50 300

of Supreme Court affirming judgment of Com

missioners of municipality in discharging

employee 57 301

on motion to strike out complaint, striking... 59 302

nonsuit 25,60 275,303

scire facias against bail on recognizance. . 61 304

order on reversal of 70 313

record and postea, judgment of nonsuit 58 302

record 28 276

summary, affidavit on 29 277

order for 30 277

without pleadings 34 280

where plaintiff accepts an amount less than

verdict 62 304

LANDLORD AND TENANT—

answer and counter-claim by tenant to suit

by landlord for taking fixtures and damage

to premises ; counter-claim for cost of re

pairs made by tenant 93 334

answer in ejectment by tenant in possession

defending whole of premises 22a 273

answer in ejectment by tenant in possession as

to part of premises 22b 273

answer in ejectment by landlord defending

separately 22c 274

answer by landlord defending jointly with

tenant 22d 274

complaint against landlord for death caused

by failure to provide fire-escapes on an

apartment 152 444

complaint against landlord for failure to repair

dumb waiter whereby delivery boy was in

jured 172 489

complaint against landlord for failure to re

pair cellar door on street whereby pedestrian

was injured 179 507

complaint for rent 10 267



Index to Forms. 577

LANDLORD AND TENANT—Continued— torm. pagk.

complaint by tenant against landlord for un

lawful distress 162 409

complaint by tenant against landlord for

double value of goods unlawfully distrained, 163 470

complaint by tenant against landlord for un

reasonable distress 161 468

complaint by landlord against tenant for re

moval of fixtures and damage to premises.. 174 496

complaint by tenant against landlord for in

juries, for falling of ceiling out of repair. . 176 501

complaint under section 126, Tenement House

Act. failure to light hallways 177 504

complaint, same 178 505

complaint by tenant against landlord for re

fusal to permit tenant to occupy leased

premises and destroying tenant's property—

damages for loss of profits 175 .TOO

state of demand by landlord for rent under

tax title, &c 89 329

LIBEL AND SLANDER—

complaint for words spoken by attorney con

cerning another attorney during trial of

cause 118 37S

complaint for words spoken of attorney

whereby he was injured in his profession.. 119 380

complaint for, of title asserting plaintiff's

title was not good and marketable whereby

he lost the sale of the property 180 509

MARRIAGE—

complaint for breach of promise of 131 408

MECHANIC'S LIEN—

answer and counter-claim in action of 94 340

answer to action by beneficiary to enforce,

denial of validity of liens 106 364

complaint against owner and builder by con

tractor 182 5l1T

complaint against owner, builder and mort

gagees by architect 181 510

judgment and postea on 51 297

summons on 38 283

MONEY LOANED—

complaint to recover on certificate of indebted

ness against municipality 184 515

complaint for, two counts....— 8 266

MORTGAGE—

complaint for deficiency after foreclosure of. . 130 406

judgment on mechanic's lien establishing pri

ority of 51 297

37



578 Index to Forms.

MOTION— KOHM. PACE.

notice of, see p. 580.

judgment on to strike out complaint ."ill '.W

MOVING PICTURE THEATER—

complaint for injuries to patron of falling

down ti n lighted stairs 183 514

MUNICIPAL CORPORATION—

answer by, to action by public officer for sal

ary ; intruder 101 35K

complaint against, for money loaned on certifi

cate of indebtedness 1S4 515

complaint against, by public officer to recover

salary 185 522

complaint by, against public officer to recover

fees collected 189 529

complaint by, to recover back money illegally

obtained from IS" 525

complaint by, same where money was obtained

by duress 188 520

complaint by, to recover for electricity fur

nished defendant 180 524

NEGLIGENCE—

answer denying, see Answers 98 352

complaint for, against railroad by passenger.

sudden stopping of train 130 410

complaint for, in not extinguishing or guard

ing fire lighted in street whereby child was

burned 171 4S7

complaint for. against owner of building in

failing to properly secure, whereby it col

lapsed, injuring plaintiff 170 4S5

complaint for, of driver of auto in which

plaintiff was passenger 125 391

complaint for, permitting vicious dog to run

at large and bite plaintiff 11(i 370

complaint for. driving auto on wroug side of

road and running into plaintiff 124 3S9

complaint for, putting up and selling diseased

meats which plaintiff bought and ate getting

poisoned 100 475

complaint for, against physician in performing

operation whereby patient died 150 440

complaint for, against railroad for failure to

sound statutory signal at crossing 153,197 447.539

complaint for, failure to provide fire-escapes

in apartment whereby plaintiff's intestate

was killed 152 444

complaint for, in operating ferry whereby

passenger was injured 164 471



Index to Forms. 579

NEGLIGENCE—Continued— form. page.

complaint for, in operating factory whereby

fumes from chimney destroyed crops on an

adjoining land 159 465

complaint for, against owner of an apartment

house by tenant injured by falling ceiling. . 176 501

complaint for, against gas company for allow

ing gas to escape and destroy plaintiff's

trees 158 463

complaint for, against carrier for failure to

transport goods safely 135 412

complaint for, against owner of buildings by

licensee's failure to properly maintain it

in repair 151 442

complaint for, against moving picture theatre

owner, failure to properly light stairs

whereby plaintiff fell down 183 514

complaint for, against physician in perform

ing surgical operation, left sponge in

abdomen 192 532

complaint for, against railroad by employe of

another, struck by train 196 538

complaint for, against street railroad for pre

mature start of car 138 422

complaint for, against railway, plaintiff stand

ing on platform, suction of passing train

caused injury 137,137a 417,419

complaint for, against railroad, frightening

horse, causing it to run away 113,114 374,375

complaint for, against railroad for permitting

sparks from engine to set fire and burn

plaintiff's property 193 534

complaint for, in causing the burning of

plaintiff's auto 126 396

complaint for. against railroad, failure to

sound statutory signal at crossing 153,197 447,539

complaint for, against electric company, fallen

live wire 154 448

^ complaint for, against owner of auto driven

by his son 121 385

^.complaint for. against owner of auto driving

at excessive speed 123 388

complaint for. failure to provide lights in hall

ways contrary to Sec. 126, Tenement House

Act 177,178 504,505

complaint for, against landlord, failure to re

pair dumbwaiter 172 489

complaint for, against landlord, failure to re*

pair cellar door, whereby pedestrian was

injured 179 507

complaint for, letting snow freeze on sidewalk, 201 . 544



580 Index to Forms.

XOX-DEUVERY ACCORDIXO TO CON

TRACT— FORM. PAUE.

recoupment, setting up 78 317

specification of defences, setting up 86 325

XOXSUIT—

judgment on 25,60 275,307

postea on 00 303

NOTICE OF—

appeal and grounds 37,63,64 282,305,

306

appeal and grounds, direction of nonsuit.... 65 307

motion to strike complaint and reasons 66.67 308,309

motion to strike parts of answer 68 310

NURSE—

complaint by husband for wife's services as,

for deceased 190 530

complaint against executor for compensation

for services rendered deceased 191 531

ORDER—

decision on, to show cause 44 291

dismissing rule to show cause 09 313

dismissing complaint and ordering judgment

for defendant for cost 83 323

for summary judgment 30 277

on summary judgment for leave to defend on

terms 31 278

on summary judgment commissioners 33 279

reversal of judgment 70 313

striking defense and answer 73 315

complaint 72 314

setting aside service of summons 71 314

to show cause reserving exceptions 84 323

with leave to take depositions, 74 315

PHYSICIAN—

complaint against, for negligence in perform

ing surgical operation, patient died 150 440

complaint against, for negligence in perform

ing operation 192 532

complaint by purchaser of business against

seller for damages for practicing, in viola

tion of agreement 11 307

POSTEA—

in finding of fact by judge 45 291

on direction of verdict for plaintiff 77 317

on general verdict for plaintiff 22.75 273,316

and judgment. . 50 297

defendant and judgment, 76 316

in mechanic's lien 51 297
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PRIVATE WAY— form. page.

answer setting up that plaintiff was a tres

passer on defendant's 108 360

PROFITS—

count for 194,195 537

PUBLIC OFFICER—

answer to action by, for salary, defense, plaint

iff an intruder 101 358

complaint by and against municipality to re

cover salary 185 522

complaint against, by municipality to recover

fees collected 189 529

PURCHASER OF BUSINESS—

complaint by, physician against seller for dam

ages for doing business in violation of

agreement 11 207

complaint by attorney against seller for dam

ages for practicing law in violation of

agreement 12i1 384

RAILROADS—

complaint against, injuries to plaintiff on plat

form, being drawn into passing train by

suction 137,137a 417,419

complaint against, for frightening horse,

causing runaway 113, 114 374, 375

complaint against, for negligently permitting

sparks from engine to set afire and burn

plaintiff's property 193 534

complaint against, by passenger injured by

sudden stopping of train 130 410

complaint against, by employe of another road.

struck by train 196 538

complaint against, for failure to sound statu

tory signal on approaching crossing 153,197 447,539

complaint against, for erecting concrete wall

ielevated roadbed) in highway, closing street

and egress and ingress to plaintiff's prop

erty 169 480

complaint against, in replevin, where goods

were in its custody for shipment 200 543

complaint against, for false imprisonment of

passenger for riding past his station 165 473

complaint against, failure to sound statutory

signal 197 539

complaint against, failure to sound statutory

signal at crossing, whereby plaintiff's in

testate was killed 153 447

answer in replevin, goods in custody of. for

shipment 95 343



582 Index to Forms.

RAILROAD CROSSING— form. page.

complaint against railroad for failure to

sound statutory signal, whereby horse and

wagon in which plaintiff was riding as a

passenger was struck at a crossing and

plaintiff injured 153,197 447,539

complaint against railroad, where auto stalled

on crossing due to bad road, struck by train,

plaintiff being passenger in auto 125 391

answer to action for injuries at, private way. . 103 360

RECORD—

clerk's certificate of 43 291

certificate of transcript 42 290

judgment, on postea 58 302

judgment 28 276

RECOUPMENT—

failure to deliver coal as per contract, whereby

defendant was compelled to buy in open

, market at higher price 78 317

REJOINDER—

denying plaintiff's reply alleging chattel mort

gage to be void 79 318

RENT—

complaint for 10 267

state of demand for, by owner under tax title

and in alternative against agent for rents

collected 89 329

REPLEVIN—

answer in, claiming property under chattel

mortgage and counter-claim in 104 362

complaint in. where goods wrongfully taken

and detained by purchaser at execution sale

where goods were taken under chattel mort

gage 199 542

complaint in. where goods were in custody of

railroad for shipment 200 543

answer in, goods in custody of railroad for

shipment 95 343

reply in, alleging invalidity of chattel mort

gage 81 320

state of demand for license certificate 90 331

writ of 2. 39 263. 2.84

REPLY—

chattel mortgage void 81 320

denying contributory negligence 80 319

duress 21 273

general denial 19 272

partial denial 20 272

want of consideration, defense on promissory

note 82 322
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RULE TO SHOW CAUSE— form. page.

decision ou 44 291

order dismissing 59 302

reserving exceptions 84 323

with leave to take depositions 74 2To

SALARY—

answer to action by public officer for, in

truder 101 358

complaint to recover by salesmen 9 200

public officer 185 522

8ALE OF LAND—

complaint for broker's commission on, see

Broker's Commissions, pp. 566, 508.

complaint by vendee against vendor for non

performance of agreement 205 552

SCHOOL—

complaint by school master against parent of

pupil upon agreement of instruction 140 424

SCIRE FACIAS—

judgment on. against bail on recognizance. . . til 3tV4

SET-OFF—

usury as defense to suit on note 85 324

judgment on 20 275

SLANDER OF TITLE—

complaint for asserting .plaintiff's title un

marketable whereby plaintiff lost sale of

land 180 509

SPECIFICATIONS OF DEFENCES—

non-delivery of coal as per contract 86 325

usury as defense to action on note 87 320

STATE OF DEMAND—

action for use and occupation by owner under

tax title and in alternative against agent for

rent collected 89 329

for price of coal delivered under contract 88 327

in replevin for license certificate 90 331

STIPULATION—

of facts for trial of case 40 284

without pleadings... 41 280

STOCK—

answer by corporation to suit for failure to

deliver 97 347

complaint for misrepresentation in sale of. . . . 147 434

to recover on contract on subscrip

tion for 13. 145 269, 429

complaint to same by assignee of stock

holder 140 432

STREET RAILWAY—

complaint against premature start of car.... 138 422

complaint against frightening horse, causing

runaway 113,114 374.375



584 Index to Forms.

STRIKING OUT— tobm. page.

complaint, order for 72 314

defense in answer 73 31-'

SUMMARY JIDOMENT—

affidavit (or 29 277

commissioners' order on 33 L7!t

order for 30 277

leave to defend on terms 31 27S

preliminary reference on, commissioners' sum-

IIIIIIIS •-- *(3

SIMMONS—

net ion at luw 1 283

commissioners, on preliminary reference 32 278

in ejectment 2a 20'4

on mechanic's lien 38 283

order setting aside service of 71 314

TAX TITLE—

complaint by owner under, for use and oc

cupation of premises 89 329

TRANSCRIPT—

certificate of, of record 42 2!Hi

TRESPASSER—

answer setting up plaintiff a. on defendant's

private way 103 860

complaint against, for entering premises and

destroying fence 202 "'4S

complaint against, to exclude public from

meadow land 203 ,ri49

TROVER AND CONVERSION—

complaint on 204 r.5i

USURY—

set-off of. in action on note 85 324

specifications of defences of N7 32i'

VENDOR AND VENDEE—

Bbokeb's Commissions, see pp. 566, 568.

complaint by vendee against vendor for breach

of agreement of sale 205 552

WARRANTY—

complaint for breach of, in dew! incum

brances against premises, easement !."i 4-"'o

complaint for, same, mortgage 156,157 456,458

WATER COURSE—

overflow of, causing damage 206 555

WRIT—

of replevin 2. 39 263, 2S4



General Index.

ABATEMENT— sec. page.

action against unincorporated organizations.. 40 33

by husband and wife 21 21

answer corresponding to plea in abatement,

improper 332n 233

marriage of female, not to 22 22

on setting aside order for bail 61 55

pleas in, abolished 332 233

right to plead several H0n 90

ABSTRACT—

of recognizances 72 Go

ACCOUNT—

entries in book account, how proved 865 244

to be made out for assessment of damages. . . 304 243

ACKNOWLEDGMENT—

of service of summons, authority for of at

torney presumed 3n 3

ACTIONS—

adverse party may proceed, when 0 6

against infant not stayed until majority 18 14

unincorporated organizations 40 33

by assignee in own name 19, 19n 17,10

commencement of, when 47n 38

consolidation of 115,164 89,131

husband and wife, by 21 21

in supreme court all defendants resident in dif

ferent counties joined in one process 49 39

name of state not to be used, when 13n 12

party to be used, when 14 12

not to abate by reason of marriage of female . . 22 22

not commenced by process, warrant of attorney

to be filed 3 3

on appeal, docket, index 15 12

capias, time to test truth of affidavit 02 50

out of court where process not served, when. . 52n 43

party for whose benefit contract made may

maintain 28 27

party instituting, to be named in first papers, 13n 12

separate cause of action, what may be joined. 200n 200

title of. on appeal 13 11

when commenced by attachment *4 72

to be tried 149 118

stayed by default of attorney 4 3

who may prosecute or defend 10 13
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ACTION AT LAW— sec. page.

but one form of action, exception 262 204

ACTIONS PENDING—

when this act iPractice Act of 1912) effective, 293 217

ACTIONS TO RECOVER PERSONALTY .-{45,0,7 237

ADDRESS—

notice of change of, required 4n I

of attorney or party to be endorsed on process, 4n 4

when sufficient service if left at 4n '

ADMISSIONS 358 241

of certain facts 278, 27Sn 210

counsel after ceasing to represent client... lln 11

execution of papers 27S -10

truth of allegation in complaint by motion

to strike 31»n 229

time to make, fixed 302 243

AFFIDAVIT OF MERITS 350 2.38

sufficiency of 97n S0

AFFIDAVITS—

notice of taking 196 154

on application for capias, sufficiency 74u 66

reduction of bail 63 58

summary judgment, requi

site 3T.2n 240

to enter judgment over sham or

frivolous plea or answer... 351-355 239,240

attachment—conclusiveness s'ui 74

capias in contract 57 50

tort 56n 48,49,50

who may take .""On 48

sufficiency of 50n 48, 9, SO

validity of 50u 48,9,50

seduction 50n SO

time for filing 57n 52

use of ex parte .r'7u 53

counter, cannot be used 02 5(>

rule, both parties may take 196 154

to bar attorney, when filed 5n 5

take, in general 190n 154

show cause 190u 155

ex parte, use of 190n 155

procedure on taking 190.7 154,15*1

proof of truth of. for arrest 02 50

time to apply for 62 50

to verify account on assessment of damages.. 365,366 244

AGREEMENTS—

made out of court, must be in writing 11 10

may be revoked until tiled 1ln 11

not binding until filed lln 11

wagering, right of assignee under 19n 1N
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ALTERNATIVE— SEC. PAGE.

2(i5n 205

same party sued personally and as representa-

205, 220

232

265n 205

283, 284 212

123 95

120n 101

126n 101

124 95

123 95

120 '.17

126n 99

120n 100

120n 102

of bills of particulars, right to amend on

126n 97

31 2n 220

283n 212

complaint, by substitution of new parties, 53n, 126n 40. 98

right to add special count 12iiu 98

120n 100

121 in 97

209n 170

sheriff's return in suits against partnership. 52b 45

121 in 98

53n 45, 40

159n 12*

120n 101

123 95

failure to make indorsement on process. ... 48 39

30 32

31 i 32

37 32

125 96

126n 99

126n 101

120u 99

12.->n 96

126n 1iH)

AMERCEMENT-

126n 07

50 40

70 67

AMOUNT—

90 40

bail liable for, where plaintiff recovers sum in

08 62

lilt 02
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ANSWER— SEC. PAGE.

corresponding to pica in abatement, improper . . 332n 233

forms of, see index of forms, p. 503.

general and special denials 334 234

not to be affected by joinder of actions 309a 223

several defenses 333 233

sham 351,2,3,4,5 239,240

special defenses in 334 234

with counter-claim 340 236

APPEALS—

character of parties to suit on, description... 13, 13n 11,12

clerk to keep docket and index of cases on ... . 15 12

cross appeals 398 257

determined solely on points filed 404 259

findings of judge, necessity of challenge to... 391 n 255

for new trial shall be brought on at next term,

after entry of rule 387 253

forms—see index of, p. 503.

from district court judgments : 404,5 259

order issuing new summons 53n 4(i

grounds of 397 257

objection to evidence must have

been stated to trial judge 403 259

how far rule to show cause bars 401 25S

in lieu of writ of error in civil cases 285 212

municipal cases, time to take 259 202

the nature of a re-hearing 285 212

is a step in the cause 280 214

jurisdictional to take in time 259n 203

judgment reversed on, for substantial error. . . 287 214

limitation on time to take, constitutionality. . . 259u 203

may result in favor of some and against other

joint parties 402 258

new evidence upon 288 215

no severance of parties is necessary on 39li 257

none from interlocutory order 397u 257

notice of 395,390 250.257

argument returned to attorney when

appeal not perfected 405 259

to be entitled in the court from which

taken and therein to be filed 395 250

to state court to which taken 395 250

order striking out complaint against one of

several defendants, when appealable 285n 213. 4

parties starting the original proceeding to be

named first 13n 12

placed on calendar only when perfected 405 259

practice in court of errors upon 2S9 210

reservation of grounds on review 285n 213,4

rules 72 and 73 applicable to appeals 382n 251

security on 41X1 25S



General Index. 58!)

APPEALS—Continued— sec. page.

specification of points must be filed within 10

days 404 2.7.i

statement of case on 370,371,399 248, 7-237

title of action on 13 11

under new practice act, effect of 28Tin 213.4

when may be used 285 212

what it removes 286 214

APPEARANCE—

by attorney in courts On 6

unauthorized, liability for 5n 6

partnership not required to enter—unless

sheriff's return to summons is proper 52a 45

APPLICATION—

for reduction of bail 63 58

rule or order, to whom made 247 197

reference of 252 199

ARGUMENT—

of ca uses before single justice 251 198

number of counsel and time given each 377, S 249, 250

order of calling on 375 248

ARREST—

defendant, when discharged from 61 55

released on giving bail 69 62

female not to be arrested 64 58

in action on contract 57 50

actions upon tort 56 47

of several defendants on capias—form of pro

cess 58 54

on breach of promise of marriage 57n 52

on inducing creditors to accept worthless

security 57n 52

order for—necessity 57n 51

review of. by habeas corpus 62n 57

testimony as to truth of proof 62 56

when defendant discharged from 62 ''I''

ASSESSMENT OF DAMAGES—

bills and notes, how proved 366 244

by jury from general panel in lieu of writ of

inquiry 367 245

entries in books of account, how proved 365 244

in continuing actions 363 243

statement of account to be made out 364 243

to be made and signed by justice or clerk .... 364 243

when postea required 868 245

writ of inquiry may issue for 367, 368 245

ASSIGNEE—

assignment pending suit, assignee may sue. . . . 301 221

may be substituted as plaintiff 26 26

may be become plaintiff if assignment pending

suit 304 221
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ASSIGNEE—Continued— SEC. PAfiK.

not necessary to sue in assignee's name 19n IS

of bail bond, of suit by 86n 00

chose in action may sue in his own name. . 19, 20 It!, 2ti

part of claim may join in suit 303 221

right and liabilities of assignee 19n IS

takes instrument subject to all equities, when, 19n IS

right to sue on guarantee 19n 19

of assignee under wagering agreement. . . 19n IS

suit by, against representative of decedent, tes

timony of assignor admissible 19u '-'(i

suit on express covenant may be brought by,

after assignor's death 20n 20

ASSIGNING—

or attempting to assign property to defraud

creditors as grounds for capias "'7 51

ASSIGNMENT—

by one of several obligees in bond valid 19n IS

check not an, by drawer to payee of debt lyn 1*

distinction between legal and equitable 19n 1"

for conversion, not assignable 19n 19

in writing of sealed instruments 19 Hi

when necessary 19n, 20n 17,20

may be made by delivery 19n 17

of bond, no consideration need be shown 19n 17

to confess judgment 19n IS

for prison limits before breach 19n is

guarantee, right of assignee to sue 19n 19

contract of indemnity 19n 17

insurance policy, suit by assignee 19n IS

partnership property 19n 19

breaches 107n 80

sealed instrument 19 10

part of contract not assignable 19n 17, 19

set-off, on after notice of 19 10

ATTACHMENT—

act 1901 not repealed by Practice Act 1903. . . S4n 72

against estate of lunatic, appearance of Kin 13, 14

joint debtors 88 75

non-resident devisees S7u 75

affidavit for, conclusiveness of S5n 74

allowance to sheriff on 90 76

amount for which writ may issue 85 73

appearance, form and effect of 91 77

assessment of damages 130 10S

bond on issuance of writ 85 73

release of attached property 92 7S

execution on 90 70

when special 90, 91 70. 77

fraud by one of several joint debtors SS 75

issuance of, beginning of action at law SO 76
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ATTACHMENT—Continued— sec. page.

joint debtors against 88 75

judgment, wheu special 91 77

order for. when issued 85 73

pleading in 89 7i;

practice and procedure on 80 74

proceedings on. must follow act began under. 84n, S9n 73. 70

proof required for 84. 84n. STiu 72, 73, 74

property attached to remain security for judg

ment 90 70

quashing writ, grounds Sou 74

refusal to quash writ reviewable by certiorari, 84n 73

release of attached property 92 78

rule to plead 89 76

right to alias writ Sou 74

summons unnecessary 89 7t5

unknown heirs and devisees, how designated. . 87 75

when action may be commenced by.... 84 72

writ of. when and how issued SO 74

ATTORNEY—

affidavit on rule to disbar, when filed 5n 5

admission of 5n-iin 10-14

agreements made out of court to be in writing. 11 10

affidavit to disbar, when filed 5n 5

appearance by firm, as single entity 16n 14

appointment of, for lunatic 16n 13,14

can sue for fees, charges and disbursements.. 9, 9u 8,10

causes justifying discipling or disparing of... 5n 5

clerk not to permit filing of papers until fees

paid 8n 8

clerk of court not to practice as 6n 0

death or removal of 0 ti

disbarment of 5n, 6n 5,7

endorsement of name on process 47 37

failure to . . 47n 39

amendment 48 39

fuilure to declare plaintiff's residence, stays

action 4 4

failure to declare whether writ was issued by

him. stays action 4 4

fees on bill of particulars 103 82

females may be licensed as 12 11

formal notice given by 257 201

employed to draw contract, not bound to file it, 5n 6

judgment may be opened for neglect of 112 S7

liability for unauthorized appearance 5n ii

to clerk for court cost 8n 8

licensed only, to act 17 14

lien for compensation on judgment 9n 9,10

preference

over set-off. 9n 10
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ATTORNEY—Continued—

may be sued

malpractice, penalty for

misdemeanor to practice law without license. .

must be resident of state and enrolled

enter judgment obtained for client

name and address to be endorsed on process. .

neglect of. attributable of, penalty

not to commence suits for costs, etc.. till taxed

bill is filed

not to be bail in civil actions

surety on bonds

permit others not licensed to practice

in name of

on receiving costs, to give bill of particulars

therefor

papers not filed until costs paid

partners as, may practice

penalty for illegal charges in bills of costs. . . .

removal from state terminates authority, when,

power of criminal courts to suspend, pending

indictment

resident of plaintiff, when to declare

shall not permit another, unlicensed, to practice

in his name

signature for co-partnership

striking from rolls

affidavit not filed except on order

suit for fees, charges and disbursements, service

of bill condition precedent to

suit, allegation in complaint

summary proceedings against for misconduct,

time to serve papers on, between 10 A. M. and

4 P. M

to file taxed bill of costs before execution issues,

under direction of court in which he acts....

warrant of, when to be filed

who may prosecute suit and by whom

ATTORNEY-GENERAL—

to appear for lunatic, when

AUTHORITY—

of attorney to sign for partnership presumed,

appear for client presumed ....

compromise client's claim, none,

want of. how proved

AWARD—

of reference may have effect of verdict

unless rule provides that it shall operate as

finding of arbitrators

Referee's Report, See p. 019.

SEC. PAGE.

2 2

r' 4

17n 14

6n ')

5n 6

4n,47 4, 37

5 4

9 8

70 03

10 10

6b 6

8 *

8n 8

1 1

s 7

6n 7

5n

4 3

6n 6

In 2

5n

."in :'

9n 0

9n 9

5n 0

4n 4

7 7

17 14

:: 3

16 13

16n 13

1 2

3n 3

3d 3

3n 3

372 247

372 247
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BAN.—

amercement of

amount for which liable

approval of recognizance

assignment of bail bond by sheriff, sufficiency,

acting on

judgment to

bail piece, form of ••

to sheriff abolished

by whom ordered

defendant if rendered, may give new bail....

to whom committed. . . :

deposit in lieu of

determination of legality of orders for

discharge of, if ordered set aside

order should not have been

made

execution on special process

examination as to sufficiency of

exceptions to

exoneretur, when entered ».

female- not to be arrested

giving of, no waiver of right to take testimony,

in actions on promise to marry

to recover money from public officer,

insolvent, scire facias refused

judgment paid by, to remain enforced

justification of

liability of, on special process

may put in new or additional

render defendant on special process

minute of render to be made

order for

may be made against some only of

defendants

taking testimony as to truth of proof,

paying judgment to have execution

pleading and practice on special process

practice where proceedings on bail bond irreg

ular

proceedings against, stayed on appeal

reduction of :

recognizance, form of

approval of

record of ,

release, form of

render, in discharge of

supreme court commissioners may make order

for

surety company may give

to fix. on recognizance

SEC. 1'AOE.

(6 07

OS 02

69 02

06n 59

mu 00

60 54

72 64

66 59

56, 57 47,50

78 66

78 08

82 70

61 55

(11 55

i.2 56

5!i 54

75 66

?."' 66

78 68

((4 58

02 56

57 51

57 51

twin 01

81 70

74 65

60 .->-!

76 67

0O 55

78 OS

56, 57 47, 50

.-'* 54

62 50

SI 70

59 54

66u 01

80 09

63 58

69 02

69 02

7:: 05

71 64

77 68

65 59

S3 71

79n 09

38
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CASE CEBTIFIED— six.

clerk to file certificate 216

error assignable on certified opinions 217

errors in advisory opinion not reviewable . . . 217n

matters arising in election 215n

questions of doubt or difficulty 215

law only can be certified 215

not properly certified 215n

CERTIORARI—

amendment of, to quo warranto, when 283n

attachment, refusal to quash, reviewable by, 84n

attorney cannot be surety on bond for .10

costs on 46

courts, when open for service of 46

order for issuing and service of new sum

mons not reviewable by 53n

mode of entitling writs 13n

security for costs on 204n

CHALLENGES TO JUDGE—

form of 225n

CHANCERY—

transfer of causes to and from court of.... 411,412

CHAMPERTY—

law of, does not prevail in New Jersey .... 9n

CHECK—

not assignment of debt by drawer to payee, 19n

CHOSES IN ACTION—

assignable 19

partner may assign, given to firm 19n

CIRCUIT COURT—

order of trial at, etc 377

supreme court rules applies to practice in.. 406

CIRCUIT RECORD AND POSTEA—

postea, how made and signed 209

framed on reference 156

transcript 207

see p. *i25.

supreme court issues tried in circuit 208

when judgment on postea may be entered

forthwith 210

CLERK—

docket and index kept by 15

not to practice law 6n

file papers until fees are paid 8n

recognizance book kept by 73

to enforce payment of fees by attorney 8n

shall give or take receipt upon transfer of

causes 412 ,

to receive fees due state 8n

COMMENCEMENT OF SUIT—

when process tested and issued, etc 47n

PAGE.

174

175

175

174

178

173

174

212

73

10

37

37

46

12

165

181

262

10

18

16

IS

249

260

169

126

168

169

170

12

6

8

65

8

262

8

88
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COMMISSIONERS— sec. page.

one to be appointed in each county for pre

liminary references 356,7,5,9,60 241,242

powers of, in award of capias 57n 52

to administer oaths ; . 65 59

hold to bail in civil actions.... 65 59

take bail, authorize to issue

capias 57n 51

COMMON BAIL—

discharge on where affidavit insufficient .... 56n 49, 50

when proper to discharge on in capias 62n 57

COMMON COUNTS—

use of under new Practice Act, questioned, 311n 225

COMMON INFORMERS—

costs on 222 ITS

indorsements on information 219 176

general issue, effect of 220 178

liability of prosecutor 221 178

recovery by covin 221 178

COMPENSATION—

of attorney lien for on judgment 9n 9, 10

preference over set-off 9n 10

suit by condition precedent ser

vice of bill of charges 9n 9, 10

COMPLAINT—

See Declaration, p. 601.

Pleadings, p. 616.

admission of truth of allegation in motion on, 319n 229

alternative relief 331 232

amendment of, right to add special count . . . 126n 98

annexed to • summons 348 238

Forms. See index of, p. 563.

forms of 329, .330 232

if one count can support verdict, it's valid.. 161 n 129

motions addressed to 310 223

objection to the demand for relief 328 232

on suit by attorney for compensation, musf

allege service of bill of charges—exception. 9n 9

CONDITION PRECEDENT—

burden of proof of 118n 93

failure to plead bar 333n, 334n 234

general averment sufficient 118n 92

sufficiency of allegation of 118n 92

CONFESSION-

JUDGMEntS by. See p. 608.

warrant of attorney necessary. 8 3

CONSIDERATION—

assignment duly executed prima facie evi

dence of 19n 18

failure of, as defense 273 208

in action on bond 273n 208
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CONSOLIDATION OF ACTIONS— sec. page.

actions in same court 164 131

change of venue on 201n 159

cross-actions 164 131

entry of rule for, without authority 115n 89

form of rule 115n 89

of actions in general 164n 131

on motion of defendant 115 89

suits between same parties on several debts, 115n 89

several suits for continuous injury 115n 89

when proper 115n 89

CONSTRUCTION OF PRACTICE ACT, 1912, 260 204

CONTEMPT OF COURT—

females subject to, for non-payment of tax

cost 64n 58

CONTINGENT FEES—

counsel can enforce an agreement for 227n 182

CONTRACTS—

arrest in action on 57 50

assignment of 19, 19n 16, 17

capias in actions on, when issues 57 50,51

CONTRIBUTORY NEGLIGENCE—

as defense, how to plead 333n 234

CORPORATIONS—

examination of officers of, before trial 144n 115

summons, how served on 52 41, 42

return to show upon whom served, 52 41, 42

venue in actions against 201n 159

COSTS—

allowance to referee on reference 157 127

sheriff in attachment 90 76

apportionment of, on consolidation 164 131

attorney cannot be surety for, when 10 10

must serve bill of, before bringing

suit for fees 9n 9

attorney's fees not taxable cannot be included

in 8n 8

attorney's fee 229n 186

attorney liable to clerk for 8n 8

attorney's lien on judgment for 8n 8

attorney, penalty against, for illegal charges

in bill of 8 7

attorney receiving, to give receipt and bill of

particulars of—time 8 7

attorney liable for, except sheriff's execution

fees 8n 8

clerk for recording judgment 172 137

clerks for recording recognizance 73 65

cost followed judgment 229 183

disallowance at discretion 290 216

expense of retaxation 244 194
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COSTS—Continued— sec. pm;k.

how retaxed 244 194

taxed : 243 194

in actions for assault, etc., or libel or

slander 239 192

in action on bonds 238n 192

circuit court 233 190

district court, in suits for or against

state 242n. 193

general, taxing 243n 194

general 229n 184

libel 238n 192

suits by poor suitors.,.. 227 182

particular actions 229n 186

several actions on same instruments.... 237 191

suits involving titles to lands 232a 190

supreme court 229n, 230 186, 187

when title to lands is involved 231 189

tort, replevin, or injectment 240 192

tort, on certificate of judge 236 191

trespass 231, 231n 189

items taxable 229n 185

legislative power as to 229n 186

on arrest of judgment 229 183

liability for, on amendment 126n 102

on application to inspect books 143n 114

bills of particulars 103 82

certiorari 10 10

examination of adverse party 147,148 116,117

failure of consideration \ 235 190

filing notice of trial 192 152

habeas corpus 232 189

printing, of 245 195

producing defendant to give bail 71 64

recoupment 235 190

scire facias 238 191

suit by common informer 222 178

presumption ns to liability of taxed costs... 243n 194

retaxation 244n 195

state to recover, but not to pay 242 193

security for in general 204. 204n 104

action by infants 204n 165

sheriff's execution fees, liability of attorney

for 8n 8

sheriff's fees in taking bail on capias 71 64

statute regulating fees does not apply to

attorney's fee with client 8n 8

taxed bill to be filed before execution issues, 7 7

order for payment of, of printing 245 195

of defendant necessarily sued 305 221

taxed bill, when to be served 8l 8
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COSTS—Continued— BBC.

wlieu action is cognizable before inferior

courts '. 234

when bill of particulars of, must be given.. 8

where recovery less than $200 in supreme

court 230

COUNSELLOR—

agreement between out of court to be writ

ten 11. lln

bill of charges served before suit brought.. 9

can sue for fees, etc 9

clerk not to practice as On

lien on judgment for compensation 9n

malpractice, see attorney 5

women may be 12

COUNSEL—

admission of. as binding on client lln

fees, suit for ii. !)u

on trials of jury causes limited to one hour

a side 878

only one shall examine a witness 379

in opposition heard on motion for

rule to show cause 389

two may be heard on each side 378

stipulation made by. binding on client lln

time of. may be enlarged or limited 378, 378n

COUNTIES—

all defendants resident in. joined in same

process 49

COUNTER CLAIM 340,341,2.3

See Set-Offh, p. 622.

several tiled which cannot be tried together.

some stricken out 272n

COURT OF ERRORS—

practice in 289

COURTS—

breaches of rules, attorney may be struck off

rolls for Sn

contempt of, females liable for, when 64n

defendant in. on capias, when 54

exemption from service of process in going to

or from .ri2n

jurisdiction of, impairment by statute com

pelling decision in 30 days 25Sn

not to take notice of agreements not in writing. 11

parties in. when 52

powers of, to appoint receiver to collect rents

pending ejectment 240u

powers of, in ejectment to prevent waste, pend

ing suit 24i5u
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OOURTS—Continued— sec. page.

to determine municipal cases in 30 days 258 201

when opeu 46 37

CREDITORS—

defrauding, when capias issues 57 51

CRIMINAL COURTS—

power to suspend attorney pending indictment, 5n 5

-CRIME—

to practice law without license 17n 14

CROSS ACTION—

consolidation of 164 131

counter claim is a 341 236

notice or plea of set-off 122 93

DAMAGES-

ASSESSMEnt, See p. 589.

action for, against attorney for neglect of

cause 5n 6

assessment of, by clerk 136n 108

in assumpsit 136n 108

determined to time of trial 363 243

new trial as to 381 251

DATE—

on process prima facie evidence of date of

issue 47 37

process to be dated on day issued, penalty for

antedating 47 37

DEATH—

of attorney terminates relationship of attorney

and client On 7

of attorney, client to appoint another, failure. 6 6

principal after forfeiture of bail bond cannot

be pleaded to scire facias 66n 61

DECLARATION—

See Complaint, p. 597.

by the bye not allowed 67 61

of bad counts in 161 129

when defendant in custody 67 61

DECREES—

assignable—suits on by assignee 19 16

DEFAULT—

Judgment by, See p. 608.

plaintiff's right to lOOu 81

when properly opened 112n 88

DEFENDANT—

action against, in alternative, where rule to

show cause 265n 205

in capias action, discharge of 61 55

release of 69 02

surrender of, when 66n 00

custody, process against 07 61, 62

different counties, all inserted in one process, 49 39
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DEFENDANT—Continued— sec. tage.

how infant, and idiot made 18 14

name and address endorsed on process 4n 4

new defendant cannot be joined by amendment

and substitution in open court 53n 4U

summons, service on. board of freeholders. . . . "i2n 42

corporation 52n 43, 44

individual 52 41, 42

municipal corporation . . 52n 43, 44

partnership, return 52a 44

township 52u 44

where defendant has several

residences r'2n 44

DEFENSES—

assignee takes subject to all. when 19n lb

affirmative, how pleaded 334 234

by party for whose benefit contract made. ... 28 27

contributory negligence as 333n 234

not to be cut off by joinder of actions 309a 223

on assignment of chose in action 19.20 10,20

to application for summary judgment 31.In 239

want of a ca. sa. against principal 66n 01

when several, how pleaded 333 233-

DEFINITIONS 201 204

DEMURRERS—

abolished 320 229

issue of law raised by motion or in pleadings. . 320 22t>

to evidence 165 132

DEPOSITIONS—

Affidavit, See p. 5*6.

DEVISEES—

attachment against non-resident 87n 75-

DILATORY PLEAS—

abolished 332 233

DISBARMENT OF ATTORNEY—

causes justifying 5, 5u, 6, On 5,6,7

DISCHARGE—

of defendant in capias action 61, 62u 55, 5U

form of 71 04

DISCOVERY 361,362 243

after execution 228n 183

examination of corporation officers before trial. 144n 115

DISMISSAL—

of cause, if trial or argument not moved 375 24S

DISQUALIFICATION OF JUDGE 224n 181

DISTRICT COURT—

appeal from judgment in. 404.5 2.",9

must be perfected before placed on cal

endar 405 25J>

motion to dismiss appeal from 405a 2Gt>
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DOCUMENTS— bec. page.

admission of existence, execution, signing and

mailing 278,362 210,243

annexing copies to pleadings 317 228

effect of 317n 22S

copies may be demanded 325 230

discovery of 361, 2 243

DWELLING—

what constitutes for service of process 52n 44

EJECTMENT—

change of venue in action of 202n 162

judgment in, reversed as to part 289n 216

power of supreme court to appoint receiver to

collect rents pending action of 24iin 196

to prevent waste 24611 196

ELECTIONS—

case certified in question on 215n 174

ENDORSEMENTS 175 140

in general 175n 140

execution on judgment nunc pro tunc , . 390 254

on capias ad respondendum 48u 39

process, failure to endorse, amendment . ... 48 39

summons of attorney's name and address. . 47. 47n 37. 38, 39

writs, processes, etc 4n 4

in suits by common informers 219n 177

EQUITY—

jurisdiction on new trial 163n 131

EQUITABLE ASSIGNMENT 19n 17

ERROR—

certified opinion to be returned with writ.... 217 175

mode of entitling cause on 13n 12

on writ of proceedings against bail stayed .... 80 69

when courts open for service of writ of 46 37

EVIDENCE—

admission of counsel binding on client lln 11

assignment of bond, prima facie evidence of

payment of consideration 19n 18

court minutes as 173, 173n 138

jurors, may give 158n 127

admissibility to correct verdict 159n 12S

of date of issuing process 47. 47n 37,38

fraud, in affidavit on capias 57n 53

proof of divorce decree, exemplified copy record, 57u 53

regularity of sheriff's levy 50n 41

transcript of sheriff's books as 51, 41

when objection to, available on appeal 403 259

EXAMINATION OF ADVERSE PARTY—

fees on 147 116

and costs, how paid , . . . . 14S 117

how conducted 146 116

not conclusive 146 110
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EXAMINATION OF ADVERSE PARTY—Continued— sec. page.

of corporation officers before trial 144n 115

right to 1** n9

when party to attend < 140 115

EXCEPTIONS—

Bii,l of, See p. 594.

to bail 75 86

in application of act 1903 223 179

to judge '• 224 179

cause for challenge 224 179

challenge to, how tried 22ii 181

grounds for, effect of disqualification 224n 180

not to act as clerk , . 220 181

referee's report, when to be filed 373 247

copy may be filed in clerk's

office 374 247

EXECUTIONS—

alias, special order for. when necessary lSln 143

against bankrupt 174n 140

body of infant 188a 146

executors and administrators 174, 174n 139,140

principal and surety 179 142

property of deceased defendant 180 145

surviving defendant 187 146

unincorporated organizations 41 34

whom to issue 147 116

amendment of 126n 100

assignee may have 185 145

attorney to file taxed bill of costs before issu

ing 7 7

bail paying judgment to have..- 81 70

capias ad satisfaciendum 189 147

call for interest from date of judgment nisi

when rule to show cause for new trial is dis

charged 390 254

form of, on special process on order for bail. 59 54

in name of executor or administrator 183, 183n 144

survivor 182 143

attachment 90 70

may be special 91 77

indorsement on 175 140

issued after death of plaintiff—void 174n 139

nullity after rule to show cause allowed 174n 139

on judgment in supreme court 174.177 139.141

second judgment when stayed 180 143

one writ on several judgments 280 210

payment of money into court 178 142

proceedings on, in actions on bills and notes, 35 30

return of sheriff 188 146

shall conform to judgment on the several issues

in case of joinder 309a 223
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EXECUTIONS—Continued— sec. page.

sheriff's fees on attorney not liable for 8n ^8

special form, how executed 60 ti4

substituted administrator to have 184 145

supplemental proceedings after 228n 183

time for recording '. 174n 139

to be endorsed with name and address of at

torney of party 47 38

trial judge may stay 393 255

when returnable 176 141

to issue 181 143

EXECUTORS AND ADMINISTRATORS—

considered as one person 24 25

how served 24 25

defendant sued in alternative individually and

as 265n 205

may be sued with or without joining bene

ficiary 19n 20

in suits bv assignee against, assignor may tes

tify 19n 20

qualified, may sue 25 26

substituted, may have execution 184 145

when to have execution against deceased de

fendant 183 144

execution against, false pleading by 174 139

EXEMPTIONS—

from service of process while going to or

from court 52n 43

of party from re-arrest where first arrest

illegal 52n 43

EXONERATUR 66n, 78 (50,61,68

FAILURE OP CONSIDERATION—

as defense 273 208

FALSE IMPRISONMENT—

Complaint on, form 165, p. 473.

FEES—

See Costs, p. 598.

FEMALES— •

attachment for contempt for non-payment

of costs 64n 58

marriage of, not to abate action 22 22

may be attorneys 12 11

not to be arrested in civil process \... 64 58

FILING—

of papers not allowed by attorney in default

for fees 8n 8

postea, time for 393 255

FINDINGS OF FACT BY COURT 391 254

necessity of challenge to, for review 391n 255

general effect of 392 255



606 General Index.

8EC. PAGE.

FORMS, see index of, p. 563, also "Schedule B". . 2!)K 219, 2ip

of discharge of defendant in capias 71 04

recognizance or bail bond 69 02

rule for consolidation of actions 115n 89

FORM OF ACTION—

does not apply to prerogative writs . 262 204

how denominated 202 204

but one form 202 204

FRAUD—

when fact to be inquired into on trial 106 132

, . i 56n, 57, 57n 4S. 51, 52
as ground for capias j 166n, 189n 132,148

FREEHOLDERS—

summons, how served on 52 42

must be served 30 days before re

turn 52n 42 .

frivolous answer-

sham Defense or Answer, See p. 622.

GENERAL FINDING—

effect of 392 255

GOODS AND CHATTELS—

levy on in capias ad sa. procedure 60 54,55

GROUNDS—

for issue of capias 56 47

quashing writ of attachment 85n 74

of objection must be pointed out to trial

judge 285n 213

right to pleas different 116n 90

GUARANTY—

right of assignee to sue on 19n 19

GUARDIAN—

insane person must appear by 16u 13

may prosecute or defend for infant 18 14

HABEAS CORPUS CUM CAUSA—

action, how removed by 198 156

to be removed but once 200 158

bond required 198, 198n 150,157

propriety of writ O2n 57

review of arrest by 62n 57

security for costs in proceeding by 198n 157

time for removal of cause by 198n 157

when plaintiff deemed in court 199 158

HOLIDAYS—

process, issued, tested and served on, valid, 46n 37

HUSBAND—

when not to control wife's action 23 23

HUSBAND AND WIFE—

action by 21, 23, 23a, 23b 21,23,

24,25

IDIOTS—

suits by and against—appearance 16n 13
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ILLEGAL ARREST— sec. page.

discharge of defendant illegally arrested by

capias 61 55

INDORSERS—

on bills and notes, severally liable 301 220

INCONSISTENT COUNTS AND DEFENSES. 318 228

INFANTS—

execution against body of 188a 140

how to prosecute and defend 17,18 14

security for costs in action by 204u 165

INSANE PERSONS—

how to prosecute and defend 16n 13,14

INSPECTION OF BOOKS AND PAPERS... 142,143 112,114

application for—requisites 142, 143, 143n 112, 114

costs on, right to 143n 114

failure to produce after demand, bars use of, 142n 113

federal practice 142n 113

INSURANCE—

averment of condition precedent in suit on

policy H8n 93

suits by assignee of policy of 19n 18

INTERROGATORIES 140 110

answer to, as evidence 140n 111

answer, admission of one of several 140n 112

failure to answer, effect of 140n 111

federal practice on 140n 112

scope of , 140n 111

ISSUES—

joinder of 316 228

settlement of 311 224

JOINDER OF CAUSES OF ACTION 309a 223

as to plaintiffs 300,263,271 219,205,

207

defendants 300,301,302,265,6,7 219.220.

205,6

by or against executors i 308 222

husband and wife 308 222

in ejectment 308 222

joint claims with several claims 308 222

objection for misjoinder 309 223

shall not deprive defendant of any lawful

defense 309a 223

the court may strike out 308 222,223

See Separate Trials, p. 621.

JOINDER OF ISSUE 316 228

JOINDER OF PARTIES—

See Parties, p. 614.

JUDGE—

application to him shall be made, within 6

days after ' verdict 385 252
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JUDGE—Continued— sec. page.

before whom cause tried may grant rule to

show cause for a new trial 384 251

may set aside verdict 383 251

orders by 296,291 218,21ft

JUDGMENTS—

affidavit of merits, opening, for want of.... 135n 106

against executors and administrators 24 25-

one joint contractor 280 210"

partnership, when cannot be entered,

sheriff's return must be correct.. 52a 44.45

persons severally liable on bills and

notes 301 220

assessment of damages 136 108

assignable ' 19 M

assignment of, to bail 60 54

attorney's lieu on, for compensation ........ 9n 9, 10

preference over set-off . . 9n 10"

attorney must enter, obtained for client 5n 6

by confession, opening 135n 106

on warrant of attorney 3 3

default 133 104

amendment after 126n 101

lien on, retained after opening... 135n 108

plaintiff's right to lOOn 81

new judgment, when entered.... 133n 105

failure to plead, for 274 209

opening, affidavit of defense, ne

cessity of 135a 108

opening, fraud or surprise 135n 106

grounds for 135n 106

judicial description on . . 112n 88

waiver of objection 135n 107

want of affidavit of

merits for 135n 106

when pleadings lost in

mail 135n 107

when properly i. 135, 112n 105.88

who entitled to open... 135n 107

stands until set aside 133n 105

countermand of notice of writ of inquiry— 138 109

entry of 168n 134

against bail 77 68

immediately upon tiling postea after

relicta or verdict 393 255

nunc pro tunc 168n 135

where rule to show

cause discharged . . . 390 254

evidence of 169n 136

execution on second, when Btayed 180 143
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JUDGMENTS—Con United— SEC. page.

ex parte affidavits may be used to show plea

to be sham or frivolous , 355 240

federal practice on 168n 135

fees of clerk for recording 172 137

final, how recorded IOS 134

signed 171 137

when recorded in full 170 136

and interlocutory distinguished 168n 135

fraudulent, rule to set aside 249 197

index to 172 137

inspection of 167 134

joint, against persons severally liable 301 220

may be entered on the several issues in case

of joinder 309a 223

may be opened for neglect of attorney 112 87

special in attachment 91 77

motion in arrest of 163 130

nisi 168n 135

notice to set aside, when made 248 197

not reversed unless substantial rights af

fected 287 214

on capias, entered for penalty of bond 06n 60

of non-suit shall be entered, when 376 248

one execution on several 280 210

opposite party entitled to, if trial or argu

ment not moved 375 248

form of 281 211

for or against several parties 280 210

on capias in tort actions, issues as of course, 52n 42

scire facias, service necessary 55n 47

notice of executing writ of inquiry 138 109

paid by bail to remain in force SI 70

reversed as to part only if right as to other

part 289n 216

rule for final, on assessment of damages.... 139 110

when evidence 173 13S

writ of inquiry 137 109

. to set aside fraudulent 247 197

show cause in arrest of 387 253

Summary Judgment, See p. 023.

entered only on order

of court or a jus

tice 355 240

four days' notice re

quired 255 240

defense to, on applica

tion for 351n 239

39
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JUDGMENTS—Continued— sec page.

error to strike out an

swer on and render

judgment on new

state of facts 275n 209

what plaintiff's affida

vit must show 352n 240

when bail entitled to assignment of 60 54

execution on second stayed 180 143

plaintiff is fictitious person 26!)n 207

writ of inquiry, rule for 137 109

without pleadings 282 211

JUDICIAL DESCRIPTION—

in opening judgment entered by default.... 112n 88

JURY—

general panel to assess damages in lieu of

writ of inquiry 367 245

instructions to, on stipulation made in court, lln 11

taking exhibits to jury room 158n 127

one juror, may give evidence, how 158n 127

juror's evidence admissible to correct ver

dict 159n 128

JUSTIFICATION—

of bail 74 65

LIBEL AND SLANDER 106 S3

admission by demurrer or motion to strike. . . . 106n 85

averment of special defamatory sense 106n 84

construction of defamatory sense 106n 85

essentials of complaint on 106n 84

Forms, Complaints, See index of, p. 567.

innuendo, office of 106n 85

pleading in 106 83

slander of title 106n 84

separate counts in complaint 106n 85

LICENSE—

attorney must have to practice law 6n, 17n 6,14

LIEN—

of attorney on judgment for compensation . . 9n 9, 10

LIST OF CAUSES^

clerk to prepare and provide copies for court

and bar 377 249

containing names of parties, attorneys, style of

actions, etc 377 249

may be corrected, when 377 249

order of hearing matters on 475 248

LITIGANT-

can have only one solicitor of record lOn 14

how to prosecute and defend 17 14

MAILING—

as service of notice 193n 153
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MAINTENANCE— sec. page.

law of, does not prevail in N. J On 10

MALPRACTICE—

of attorney, see 5 4

MANDAMUS 262 204

courts, when open for service of 46 37

may be awarded in action at law , 262 . 204

rule to show cause in vacation.. 250 198

MAYHEM—

capias issues for, when 56 47, 48

MARRIAGE—

. action not to abate on 22 22

MARRIED WOMEN—

action for alienation of affection of husband . . 23a 23, 24

by, without joinder of husband 23 23

in tort.. 23a, 23b 23,25

Complaints by, fob Alienation of Hus

band's Affection, See forms 110, 111, pp.

369, 370.

MERITS—

affidavit of 350 238

sufficiency of 97n S0

judgment for want of, opened 133n 106

MECHANICS' LIEN—

reference of suit of, account ' 155n 123

MISCONDUCT—

of attorney as grounds for disbarment 5n 6

public officer, when capias issues for 56 47,48

MISJOINDER—

of parties 209, 302 207, 220

verdict bad on 101n 130

See Non-Joinder, p. 613.

MISMANAGEMENT—

of attorney, liability for damages 5 5

MOTIONS—

addressed to complaint or answer 310 223

for new trial 386 252

to set aside judgments 248 197

in lieu of dilatory pleadings 332 233

notice of 190 151

must specify grounds 323 230

to dismiss appeals from District Court 405a 260

objections to pleadings 321, 322 220, 230

New Trial, See p. 625.

MUNICIPAL CORPORATIONS—

attorney's neglect not attributable to 5n 6

appeals in municipal cases, time to take 259 202

precedent of municipal cases on appeal 258 201

review of causes 250 202
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»

MUNICIPAL CORPORATIONS—Continued— sec. page.

summons, how served on 52 41,42

return to show upon whom served, 52 41, 42

served 15 days before return 52n 1 43, 44

NAMES—

character of parties on appeal to appear 13 11

of all defendants in different counties inserted

in original process 49 39

of party to be used instead of State 13n 12

State not to be used when 13n, 14 12

NEGLECT—

of attorney, liability for damages 5 5

NEGLIGENCE—

contributory, as a defense, how pleaded 333n 234

NEW TRIAL—

application for rule to show cause shall first

be made to judge who tried cause 384 251

argument brought on at next term after entry

of rule . 3S7 253

arrest of judgment on 163n 131

as to part of case 380 250

and affirmance as to part.. 3S0n 250

damages only 381 251

court may take new evidence 288 215

disqualification of judge 224n 180

equity jurisdiction 103n 131

if rule to show cause discharged, judgment

final entered as of time when judgment nisi

taken . 390 254

judge at circuit may order, where jury dis

regarded instruction to find verdict 383 251

may be granted after expiration of term.... 163 130

motion for 103 130

in arrest of judgment 163 130

for, to be made at term postea filed or

succeeding term 386 252

not granted if judgment sustainable on any

grounds 287n 214,215

not granted unless substantial error 287 214

on merits only 287, 287n 214,215

only one counsel heard on motion for rule. . . . 3S9 ~'A

questions subject to rule to show cause 380n 251

review of order refusing 25In 198

slip in instructing jury, as" grounds for 2S7n 214,5

state of case, how settled 388 253

statement of case for 370,371 246.7

such application to be made in 6 days after

verdict 385 252

time to apply for in equity 163n 131

the party entering rule must file and serve

reasons, when 387 253
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NEW TRIAL—Continued— SEC. PAGE,

verdict of finding waived unless postea filed,

when 394 256

when substantial rights not injuriously affected 287n 214, 5

defendants sued in alternative 26un 205

NONJOINDER—

of parties 302, 209 220, 207

See Misjoinder, p. 611.

NON SUIT—

for failure to file pleadings ' 274 209

notice cause for trial 149n 11S

judgment of, may be ordered by justice or

judge 376 24S

right to suffer any time before verdict lOOn 128

after direction of verdict I0On 129

submission, effect of after I0On 129

NOTICE—

court may order more extensive 194 153

regulate mode, time and duration . . 195 153

fees on filing notice of trial 192 152

for affidavit upon application to enter judg

ment over sham or frivolous answer 355 240

of motions 190 151

form and sufficiency of 190n, 193n 151,153

of objection to state of case, to be served .... 38S 253

removal of attorney required 4n 4

exception to bail 75 60

pleadings, to be taken when filed 113 88

formal, may be given by attorney 257 201

of trial 149 118

deposition, commissioners to take

—effect on cause 149n 118

non-suit for failure to notice 149n 118

necessity of 149n 118

sufficiency of 151n 119

service of 151n 120

on application for reduction of bail 63 58

scire facias, to issue 190n 151

rule to show cause, to obtain 190n 151

reduction of extension of time to plead 193n 153

service of 190n 151

special notice, extent of 190n 151

motions, notice of 190 151

to strike out pleading, what to contain 191 152

be in writing 193 153

served on attorney 193 163

given of filing referee's report 373 247

that justice or judge will settle state of case, 388 253

OATH—

who may take, commissioners 65 59
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officers sec. page.

public, when capias issues for misconduct of, 56 48

OBJECTIONS—

to state of case 388 253

See Pleadings, p. 610.

See Motions, p. 611.

See Complaint, p. 597.

OPENING-

JUDGMEnt by Default, See p. COS.

to be made by counsel for defendant before

ORDERS—

869 246

296. 291 218, 216

57n 51

57n 52

57n 52

61 55

56n 50

62 56

judgment of non-suit may be made by

62n 57

judgment of non-suit or the refusal

376 248

376 248

to protect property and prevent its removal, 246 196

PAPERS—

See List of Causes, p. 610.

name and address of attorney or party to be

4n 4

service on attorney, time for, betweeD 10

8u 8

4n 4

PARENTS—

in 4

right to act as infant's next friend, priority . . 18a 14

PARTIES—

agreement made out of court to be in writ-

11 10

34 30

26 26

Sn 8

270 207

court may determine controversy between

13 11

defendant, how designated, when name un-

268 206

defendant, how designated, when name con-

43 35

27 20

144 115
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PARTIES—Continued— SEC. .page.

exemption from service of process on going

to or from court 52n 43

insane person, how to appear 16n 13

in alternative, jointly or severally 263 205

court, when 52 41, 42

may show sheriff's return untrue 50 40

name of state not to be used, when 13n 12

an(3 address, to be endorsed on papers, 47 37, 38

new parties cannot be joined by amend

ment 53n 46

nonjoinder or misjoinder 302,209 220,207

persons having interest may be made, how, 268n 206

plaintiff declining to join may be made de

fendant ' 264 205

pleading to state residence of, or attorney . . 4n 3

qualified executors may sue 25 26

rights of persons for whose benefit contract

made 28 27

severally liable 301 220

separate causes, joinder of, on 263 205

trial between ' 272 207

judgment for or against several 280 210

substitution of plaintiff by amendment 126n 98

instituting suit to be first named 13n 12

when taxpayer may intervene 45 36

prosecute 44 36

who mav be made defendants 300,301,204,5 219,220.

205, 200

plaintiffs ... 300,303,304,263,267 219,220.

221, 205, 6

prosecute and defend 16 13

PARTICULARS—

Bili.sh of, See p. 594.

PARTNERSHIP—

action against, sheriff's return what to show.. 52a 44

appearance of attorney as, single entitle 16n 14

assignment by one member of 19n 19

attorney may appear as 1, In 2

no appearance or judgment by or against,

unless sheriff's return proper 52b 45

PAYMENT—

by bail of judgment 81 70

into court 336, 7. 8, 9 235, 6

non-payment must be specially pleaded HSn 92

PENALTIES—

action for. violation of child law laws 219n 177

under timber act 21 9n 177

refusal of admission to negro 21 8n 175

by common informers, in general.. 219. 219n 170,7
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rEXALTIES—Continued— . • ' BEC. PAGE.

for failure of attorney to file taxed- bill of •

« 7 7

for illegal charges in taxed bill of costs S, 8n 7,8

47 37

failing to give bill of particulars of costs s 7

218 175

judgment entered for, in suit on bail bond... Bin 60

5 4

5 4

50 40

PENDING ACTIONS-

151 119

PLACE OP ABODE—

293 217

52n 44

PLEADINGS—

Amendments, See p. 587.

Answer. See p. 588.

Bills of Particulars, See p. 594.

Reply, See p. 620.

Complaint, See p. 597.

Declaration, See p. 001. ,

Demcrrer. See p. 002.

affidavit of merits 350 23S

according to rules 262,293 204,217

to legal effect 315 227

annexing documents to, effect of 317. 317n 228

assignment of breaches 107 85

common counts, use of questioned 311n 225

condition precedent, how pleaded 118n 92

averment of 118 01

costs on issue of fact or law 110 90

court may order more particular or new plead

ings • 311 224

default in filing, non-suit or judgment 274 209

either party may plead several matters 110 90

failure of consideration 273 208

further pleadings, when filed 310 223

inconsistency, not objectionable 318 228

how to draw 311u 224. 5

non-payment, how to plead 118n 92

objectionable, effect of motion to strike as ad

mission of 31 9n 229

objectionable 319 228

order of 310 223

objections to 321,2 229,30

on preliminary reference 358 241

certainty in 327 231

matters arising after suit begun 224 230

must not be evasive 326 231

form of 311 224
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PLEADINGS—Continued— ' ' ..•....'.'' 'sec. page.

first pleading must state residence 311 224

pleading in libel and slander v.. . • 106 83

upon bond of township collector: 108 86

with a condition . 107 S5

private way 109 86

after reply . ... ' . . 310 223

notice of filing of—taken 113 88

right to add plea without leave 123n 95

several pleas in abatement, right to plead .... 116n 90

quo warranto, right to plead . . 116n 91

trespass, right to plead " 116n 90

defenses, right to plead 116n 90

shall conform to the several issues in cases of

joinder 309a 223

special issue failure to find on 116n 91

statement in, admitted if not denied . . i 314 227

supplemental 324 230

sufficiency of, in capias 57n 53

striking out sham or frivolous 351,2,3,4,275,6 239,240

209

superfluous counts 115 89

time for filing : 348, 9 23S

.untrue statements in 313 227

usury or illegality under law of another state. . 120 94

how pleaded 120u 94

validity of, filed out of time 99n 81

when advantage taken of failure to plead.... lOOn, 100 81

rule to plead required 99 80

PLAINTIFF—

interests in money deposited with sheriff 54n 46

judgment where, is fictitious person 209n 207

may proceed against bail 79 69

residence of. declared by attorney on notice. . 4 3

substitution of, by amendment 126n 9S

poor suitors, actions by 227 182

POSTEA—

amendment of 209n 170

failure to file, a waiver of finding or verdict,

when 394 256

filing, stay of execution 393 255

Forms, See index of, p. 580.

may be entered at later term, when 394n 256

PRELIMINARY REFERENCE 356,7,8,9,300,277 241,2,209

PRACTICE—

on appeals in Court of Errors same as in Su

preme Court 2S9n 216

on capias, where writ or order bad 62n 57

proceedings on bail irregular, 66n 61

PRACTICE ACT 1903—

sections repealed 294 217
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PREFERRED CAUSES— . sec. page.

order of calling on trial and arguments 375 248

municipal cases 258, 259 201, 202

PREROGATIVE WRITS—

Cebtiobabi, See p. 596.

Mandamus, See p. 611.

Quo Warranto, See p. 619.

single form of action "action at law" not ap

plicable to 262 204

PRIVATE WAY—

how pleaded 109 86

PROCESS—

against defendant in custody 67 61

amercement of sheriff for failure to return .... 50 40

as capias as to some, and summons as to others, 58 54

capias ad respondendum, how executed 54 46

cause not pending before issue of, in equity. . 407n 261

courts, when open for return of 40 37

date of, may be disproved 47 37

- form, endorsement and service of to be accord

ing to rules 262 204

exemption from service of. going to and from

court 52n 43-

failure to make endorsements on 48 30

form of, when defendants reside in different

counties 49 39

endorsements on 47 37

in actions by poor suitors 227 1S2

issued, tested and served on holiday, valid . . . 47n 37

name and address of attorney or party endorsed

on 4n 4

not fatal to post date 47n 38

penalty for antedating 47 37

pleading and practice on special form 59 54

proceedings on, against defendant in custody. . 67 61

record and return 51 41

return may be shown to be untrue 50 40

day, sheriff, may alter 47n 38-

when to be made 50 40

returnable on Sunday, amendable 46n 37"

scire facias, how served 55 46

service of, on Sunday void 46n 37

sheriff's return of, sufficiency and conclusive

ness •. 50n 40

summons, how served, see 52, 52n 41, 2, £

to be written, typewritten or printed 4n 3

when new summons may be issued and served. . 53 45

PROOF—

burden of, on allegation of condition precedent, 11 Sn 93

necessary for attachment 84n 73

of divorce decree, exemplified copy of record. . 57n 5$
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PROOF—Continued— sec. PAGE.

of mailing letter as service of notice 193n 153

order to take, in capias 62 56

who may take 62 56

PUBLICATION—

effect of service of summons by, in personal

actions 71

service of scire facias by 55, 55n 46, 47

QUO WARRANTO—

amendments of proceeding where relator mis

takes his remedy 2S3n 212

several pleas, right to plead 116n 90

REASONS—

for new trial shall be filed and served 387 253

recognizance-

bail, See p. 593.

Capias, See p. 595.

approval of 69 62

to be indorsed on J . . . 69 62

clerk to record 73 65

defendant released on giving 69 62

to be produced to give 71 64

form of 69 62

discharge on giving 71 64

justification to be endorsed on 74 65

when and where to be filed 72 64

records!—of pleadings kept together 113 88

recoupment-

Counter-claim. See p. 600.

Set-Off, See p. 622.

REFEREES—

original report to be filed with clerk 374 247

exceptions to report to be filed with

clerk 374 247

REFEREES' REPORT AND AWARDS 272,3,4 247

argument on rule to show cause to set aside, 387 253

copy of reservation of trial by jury and the

original exceptions to be filed with clerk. . . . 374 247

exceptions to 155n 124

notice to be given of filing 373 247

original report to be filed in clerk's office 374 247

report notes on in general 155n 124,125

rule to show cause set aside 387 253

time allowed for exceptions 373 247

when Supreme Court cause referred under sees.

155 and 156 of Practice Act of 1903, rule

to be entered in clerk's office 374 247

REFERENCE—

account 155n 122

allowance to referee 157 127

by justice at circuit 156 126

.,
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REFERENCE—Continued— sec. paCe.

costs, right to l«i5u 125

entry of postea and judgment 150n 126

in matters of account 155 121

mechanic's lien suit 155n 123

review of proceedings 155n 125

rule of, may state effect of award 372 247

suits subject to.: 155d 122

withdrawal of cause after I55n 123

RELIEF IN ALTERNATIVE 330 232

REMOVAL—

of attorney from state, termination of author

ity, when 6" • *

until notice of, what is sufficient service 4n 4

REPLEVIN 345,6,7 237

REPLY 310,344 223,237

RESIDENCE—

attorneys must be resident of state to prac

tice iin 6

attorneys or parties, residence and name, en

dorsed on process 4n I

defendant on notice 4 3

defendant's residents in different counties, how

served 49 39

RETURN—

to capias conclusive on sheriff . 54n 40

ca. sa. must be in sheriff's hands, when .... Ottn 61

procedure after 66 61

sheriff's, change by sheriff effect on statute of. 47n 39

on amendment of 52b 45

on suits vs. partnership 52a 44

sheriff may alter 47n 3S

shown untrue 50 40

sufficiency and conclusiveness 50n 40

writs of error, time 4n 4

REVIEW—

of advisory opinion on case certified 217n 175

arrest on capias by habeas corpus 62n 57

of order refusing new trial 251n 19S

setting aside proceeding against bail

in capias 66n 61

right to amend on 12iin 101

ROLL—

•attorney struck off 5, 5n, 6n 4,5,6

RULES—

expediting business 253. 254 199

may be suspended in a particular case 29!i 219

of reference, what to contain 372 247

on transfer of causes, court to make 409 262

power of court to make and suspend 292 216
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RULES—Continued— SEC. PAGE.

254 199

RULES AND ORDERS-

254 199

RULES TO SHOW CAUSE—

247 197

affidavit to disbar attorney on. when filed 5n 5

bar to appeal, except on points reserved 401 258

why new trial should not be granted 384,390,401 251,254

258"

See New Trials, p. 612 ; Judgments, p. 608.

401 258

SATISFACTION—

81 70

SCIRE FACIAS—

181n 143

164n 132

death of principal as defense to suit on bond, 66n 61

55 46

181n 143

SECURITY—

55 46, 47

inducing creditors to accept worthless, as

57n 52

SECURITY FOR COSTS-

205n 167

205 166

204n 164

204n 165

204n 165

204u 160

206 167

204 164

204n 166

204n 166

SEDUCTION—

204n 165

56n 50

50

SEPARATE CAUSES OF ACTION-

56 48

266n 206

SEPARATE TRIAL 272, 306 207, 221

SERVICE—

of process against municipal corporation 52n 43

52 41,42

courts always open for, except Sun-

52n 44

46 37

52 41,42
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SERVICE—Continued—

of process on capias arrest of several defend

ants

on holiday valid

returned "served"' party in court. .

scire facias by publication

how served

out of state

dwelling house and place of abode, what con

stitutes

reasons for new trial to be served on opposite

party

SET-OFF—

on assignment of chose in action

on substitute of assignee

right of, rests on statute

SEVERANCE—

of parties on appeal not necessary

SHAM DEFENSE—

judgment over, shall be entered only on notice

and order

SHERIFF OR OFFICER—

allowance to, in attachment

amercement for failure to return process

upon discharged defendant

assignment of bail bond by, sufficiency

bail to, abolished

cannot be bail

death of, book

duty of, on receiving notice of trial

fee for producing defendant to give bail

fees in taking capias

execution, attorney not liable for

how to execute" writ of capias

levy, regulation of

may alter return date of process

not to be bail in civil actions

procedure on execution in attachment

return to execution

in suits vs. partnership, requisites....

amendment . .

upon capias conclusiveness

sufficiency and conclusiveness

right to release defendant on depositing money

as capias

to keep record of return to process

serve nnd return process forthwith

SINGLE FORM OF ACTION

small cause court not affected, exception

SOLICITOR—

See Attorney, p. 591.

SEC. PAGE.

3S 54

46n 37

52 41, 42

55 40

4t;

55 46

52n 44

387 253

19-20 16, 20

26 26

272n 20S

396 257

355

90

60

70

66n

66

70

51

151

71

71

8n

54

50n

47n

70

90

188

52a

52b

54n

50n

54n

51

50

262

250

240

76

4t1

07

59

59

63

41

119

64

04

8

4,;

41

38, 39

63

76

146

44

44

40

41

46

41

40

2(i4

201
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STATE3 SEC. PAGE.

causes in which state is a party in interest shall

have preference on arguments and trials... 375 24S

name of, when not to be used in actions 13n 12,14

STATE OF CASE—

how settled on rule to show cause for new trial, 388 253

on rule to show cause to be served 388 253

objection to 388 253

STATEMENT OF CASE—

in place of pleadings 282 211

STATUTE—

how construed 255 200

STAY—

action against infants not 18 14

of execution, on application for new trial 393 255

time to plead not stayed, when 4n 4

, when writ of error brought 80 09, 70

STIPULATION—

made by counsel binding a client lln 11

not enforceable when lln 11

in open court bind on parties lln 11

out of court must be in writing 11, lln 10, 11

may be withdrawn until filed lln 11

SUFFICIENCY—

of allegation of condition precedent 11 8n 92

affidavit of merits 97n S0

affidavit to hold to bail 01 55,50

SUMMARY—

proceeding vs. attorney for breach of duty. ... fin 8

judgment, see p. 009 351. 2, 3, 4, 5, 282, 275 239, 240,

211,209

SUMMONS—

amendment of 40n 37

annexed to complaint 34S 238

drawing and sealing summons, commence

ment of suit 47n 38

exemption from service of on going to and from

court 52n 43

how served 52 41

issued on attorney, declaration of authority ... 4 3

order issue new summons, review of 53b 40

service of by publication in personal actions.. 71

how made 52 41

in suits against partnership 52a, b 44, 45

scire facias 55 40

where defendant has several resi

dences 52n 44

on corporation 52 41,42

Bd. Freeholders 30 days before re

turn 52n 42,44

holiday valid 40n 37
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SUMMONS—Continued— sec. page.

service on municipal corporation 15 days before ... .

return 52n 43, 44 •

Sunday void .. , 46n 37

township 52n 42

when new summons may be issued and served, 53 45

SUNDAY— . . .

courts always open except on 46 37

service of summons on, void 46n 37

summons returnable' on, amendment 46n 37

SUPREME COURT COMMISSIONERS—

appointment and powers 228 1S2

See Commissioners, p. 597.

SUPREME COURT EXAMINERS—

appointment and powers 228 1S2

SURETY—

attorney cannot be, when - 10 10

exoneration of liability of in action on bail

bond 66n 60,61

relief on, in action on bail bond 66n 60, 61

want of ca. sa. against principal must be

pleaded by 66n 61

SURETY COMPANY—

bail by 83 71

TAXPAYER—

may intervene in certain cases 45 36

prosecute in certain cases 44 36

TENDER 335-5-6-7-S-9 235-236

TESTIMONY—

of assignor in suit by assignee vs. representa

tives of decedent admissible 19n 20

order to take in capias 62 56

how taken 197 156

See Affidavit, p. 586.

See Evidence, p. 603. , • .

order to take in capias 62 56

THEATRE—

action for refusal of admission to negroes.... 218u 175

THIRD PARTIES 340-272 236-207

TIME—

amendment, for 126n 99

during trial 126n 100

attorney to deliver bill of costs in 8 7

bail bond to be filed when 72 64

file pleading in time, effect. . lOOn 81

for bail to apply for rendering of de

fendant 80 69. 70

for filing pleadings 348-9-50 23S

may be extended by order 297 219

municipal cases, court to determine when, 258 201

to take appeal 258 201
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TIME—Conti n ucd—

of counsel on jury causes limited to one hour

a side

to file postea

test truth of affidavit in capias

validity of pleading filed on aud of

writ of error, returnable

TITLE—

clerk to retitle cause when improperly entitled,

name of state not to form part of, when ....

of action on appeal

when name of state not to be used . .

original to be retained, when

TOin

action against husband and wife

capias when issues in action in ca. sa. issues

as of course, judgment in

married woman, action by in

cannot be arrested in

TOWNSHIP—

summons how served on

TRANSACTIONS—

definition of

TRANSCRIPT

available at future trial

may be filed at later term, when

necessity of

not required for judgment on assessment of

damages by jury in action in inferior court,

required for judgment on assessment of dam

ages by jury in Supreme Court action

variance between record and copy of

TRANSFER OF CAUSES—

application of act

chancery, from when

clerk to give receipt for papers when causes

transferred from Court of Chancery

clerk to take receipt for papers when cause

transferred to Court of Chancery .

rules on court to make

to Court of Chancery, only on order of court or

a justice

transferred to proper court

when made, entry of degree in proper court . .

when permitted

by Court of Errors

TRESPASS—

several pleas in right to plead

TR IAb

action, when to be tried

amendment during

SEC. PAGE.

378 249

393 2.V,

02 50

'JiJn 81

4n 4

15 12

13n 12

13 11

1-1 12

13n 12

66 47

52n 42

23, 23a 23

G4,(Un 58

."52, 52n 41,44

307 222

207 I0S

207u 168

3!Hn

207n 108

368 245

368 245

207u 169

410 262

411 262

412 262

412 262

409 202

411 262

407 260

208 -Mil

407n 261

407n 261

116n 91

149 118

126n 100

40
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TRIAL—Continued— SEC. page.

arrest of judgment, motion for 163 130

by proviso 150n H9

the court 391 254

clerk may take verdict 160 128

consolidation of action 164 131

damages determined to time of 363 243

defendant's opening 369 240

fraud, fact of, when to be inquired into 166 132

if not brought on, dismissal or judgment for

opposite party 375 24S

if not moved, judgment of nonsuit may be or

dered 376 248

justice at circuit may refer 156 12ii

jurors as witnesses 158 12i

jury may take papers 158 127

new trial as to party 380 250

damages 381 251

motion for 163 130

nonsuit, when defendant cannot submit to.... 160 128

notice of, by plaintiff 149 118

defendant 150 119

countermand of 152 120

v i to whom given 151 119

short notice of 151 119

when filed 153 120

order of calling on 375 248

references in matters of account 155 121

reserving question of law 279 210

separate 300 221

short notice of 151 119

special verdict 159 127

submitting to jury alternative propositions. . . 279 210

verdict in detinue 162 130

verdict when some counts are bad 101 129

TROVER—

capias may issue, when 5Tn 52

suits for not assignable 19n 19

UN I XC'ORPORATKD ORGANIZATIONS—

execution, how issued and served 41 34

liability of members 42 34

may be sued 40 33

UNKNOWN DEFENDANTS—

how designated 43 35

USURY—

must be specially pleaded 120n 94

or illegality of foreign contract 120 94

VARIANCE—

on bill of particulars 312n 226

amendment to avoid, when allowed 125n 96

materiality of 125n 96
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VENIRE DE NOVO— sec. page.

See New Trial, p. 612.

VENUE—

bail to take notice where laid T9 69

change of in general 201 n, 202n 160,162

ejectment 202n 162

complaint must lay or be stricken 203a 165

actions vs. corporation 201n 159

in consolidation of actions 201 n 159

local actions in general 201, 201n 158,159

particular causes of action 202n 161

transitory actions in general 202, 202n 160

presumption as to residence 202n 163

right to trial at bar 201n 160

rule to show cause for change of 203 163

VERDICT—

amendment of 159n, 126n 128, 100

application for rule to show cause why new

trial should not be granted to be made within

six days after 385 252

bad, where misjoinder of actions 161n 129

correction of, admissibility of jurors' testimony, 159n 128

in detinue 162 130

may be taken by clerk 160 128

presence of plaintiff not necessary on delivery

of 160 128

right to nonsuit of direction of 160n 129

before 160n 128

special- 159 127

power to compel or recommend 159u 128

waived if postea be not filed within first ten

days of the next term 394 256

when award of referee shall have effect of . . . . 372 247

judge at circuit may set aside 383 251

some counts are bad 161 129

valid, if one count supports 161n 129

WARRANT—

may be issued in lieu of amercement 76 67

of attorney when necessary 3 3

WAY, PRIVATE—

how pleaded 109 86

WITNESSES—

only one counsel shall examine or cross-ex-

aamine 379 250

attendance in court exemption from service

of process on 52n 43

assignor may be, in suit by assignee vs. rep

resentative of decedent 19n 19
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WORDS OR PHRASES— sec. page.

dwelling house 5211 ! 1

place of abode 52n 44

»may" 261,295 204,218

practice act 261,295 204. 21S

rules 261,295 204,21s

high degree of care 287n

WRITS—

endorsements ou 46 n

courts always opeu for service and return of. . 4n 4

returnable in term or vacation 368 24.i

service of at attorney's office, time 4n 4

validity of 47n 38

WRITS OF ERROR—

abolished in civil cases 2S5 212

brought by defendant 80 09, l0

lies upon order setting aside proceeding against

bail O0n 61

mode of entitling 13u 12

returnable in 20 days of issue 4n i

sealed and signed 'by clerk 4n I

WRITS OF INQUIRY 364, 5, C, 7, T 243, 4, 5

amendment of 126n 101

award of, in detinue 162 130

countermand of 138 109

notice of executing 138 1O0

rule for 137 109

final judgment on, how entered 139











 



 


