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1. STATUTES—TITLE —Whlle the ballot title of a proposed mmated

" act need not be so elaborate as to set forth the details of the act,
it must identify the. proposed act and recite its ‘general purposes.

2. STATUTES—BALLOT . TITLE.—While it is not essential that ballot
title of a proposed initiated act by which it is sought to plowde’
pensions for the aged and the blind should disclose what the pro-
vision, or the amount thereof, should be, it should’ disclose the
manner of making this prov1510n, smce that 1s of the’ essence
-of the act. = - A T . - :
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3. STATUTES—BALLOT TITLE.—AIl electors are entitled to have cer-
tain information before them at the time they exercise their
right of suffrage; so a ballot title of a proposed initiated act
providing pensions for the aged and the blind which reads:
“An act to provide for the assistance of aged and/or blind per-
sons and funds therefor, the administration and distribution of
same, penalties for the violation of act,.and for other purposes”
affords the elector no information upon which to base intelligent
action, and is therefore insufficient.

4. StaTUTES.—The Initiative and Referendum Amendment to the
Constitution (Amendment No. 7) providing that if the Secretary
of State, in the case of State-wide petitions, shall decide any
petition defective, he shall permit 30 days for amendment ap-
plies to the ballot title, as it is a portion of the petition, but it
applies only in the case of adverse action on the part of the
Secretary of State, and not to original suits brought in the
Supreme Court. Lo

5. INJUNCTION.—The provision in the Initiative and Referendum
Amendment which reads “The failure of the courts to decide
prior to the electio’n_l as to the sufficiency of any such petition
shall not prevent the question from being placed upon the bal-
lot * * *” does not preclude injunction against placing it on bal-
lot where the insufficiency of the ballot title of a proposed act
was determined by the Supreme Court prior to the election.

Miles & Awmsler, for petitioner.

4. L. Rotenberry and June P. Wooten, for re-
spondents. '

SmitH, J. A. D. Walton, as a citizen, taxpayer and
elector of this State, has filed an original proceeding in
this ¢ourt for the purpose of questioning the sufficiency
of the ballot title of a proposed initiated act.

The question presented, that of the sufficiency of bal-
lot titles, has been definitely decided in previous opinions
of this court, and we find it unnecessary to review any of
the numerous cases in other jurisdictions on the subject.

The title of the proposed act reads as follows: ‘‘An
act to provide for the assistance of aged and/or blind
persons and funds therefor, the administration and dis-
“tribution of same, penalties for the violation of act, and
for other purposes.”’ '

The act contains forty-nine sections, but, without
reciting its various provisions and administrative de-
tails, it may be said that it proposes to levy a permanent
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general sales tax of two-per cent., and to appropriate
thirty-three and one-third per cent. of the gross proceeds
- of the tax on horse and dog racing to the old age and
pension fund, and appropriates fifteen million dollars of
the funds so to be raised for the purposes of the act
for the biennial period ending June 30, 1939, if that sum
shall be raised by its operation. '

" It will be observed that the ballot title consists of
thirty-two words, and sixteen of these convey no infor-
mation regarding the provisions of the proposed law.
It does recite that it is ‘“An act to provide for the as-
sistance of aged and/or blind persons and funds there-
for, * * *7 The additional words, “* * * the
administration and distribution of _same, penalties for
the violation of act, and for other purposes,” furnish no
- explanation of its provisions, and afford the elector no
information upon which to base intelligent action.

- The title carries an appeal to all humane instinets.
Few would object to some provision being made for the.
support of the aged and blind ; but to levy a general sales’
tax of two per cent. for that, or any other purpose, is a

- different ‘question altogether, and would furnish the = -

elector, however generous his impulses might be, serious
~ ground for reflection if that information were imparted
to him by the title of the question upon which he exer-
cised his right of suffrage. Especially would this be true
if he were also advised that the act appropriates to its
purposes thirty-three and one-third per cent. of the gross
proceeds of the tax on horse and dog racing, Whloh
amounted, during the last blenmum to the gross sum
of $379,059.73. I

In Westbrook v. McDonald, 184 Ark 740, 43 S. W.
(2d) 356, 44 S. W. (2d) 331, the rule in regard to the suf-
ficiency of a ballot title was stated as follows: ‘“‘The bal-
lot title should be complete enough to convey an intelli-
gible idea of the scope and import of the proposed law,
and it ought to be free from any misleading tendency, -
whether of amplification, of omission, or of fallacy, and
it must contain no par t1san 00101 ing.’ ”
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The rule thus announced was reaffirmed in the case
of Shepard v. McDonald, 189 Ark. 29, 70 S. W.-(2d) 566,
where it was said:.. ““The rule. thus .stated is broad
enough to be all-inclusive and. flexible enough -to afford
ample relief in.all meritorious cases;.therefore, we re-
affirm _it- without citing .OT . discussing aut11011t1es from
other ;uubdlbtlon“ ” :

These cases were (31ted and apploved in C’olemcm V.
Sherrill, 189 Ark. 843, 75 S. 'W. (2d) 248, and in Blockm
V. Sewell 189 Ark. 924 75.S. W. (2d) 658 In the case
of Coleman v. Sherrill, supra, it was said: ‘It may be
observed that if ‘the’ ballot title were intended to be SO
elaborate as to' set forth all the details of the act, the
pubhcatlon or advertisemernit might, for that very ob-
vious reason, bé omitted.” Perhaps, no set rule or for-
mula ‘¢an be,announced as to what a ballot title shall
contain, ‘but it may be safely stated that, if it shall iden-
tify the proposed act and shall fairly allege the general
purposes thereof, it is sufficient.’’.

The conclusmn to be deduced from all these opunons

o 41 alah~
is th&t, while the ballot title need not be- ‘80 UlaUUlaLU as

to set forth the details of the act, it must identify the
proposed act and recite its . general parposes. In view
of these decisions further discussion.or amplification of
the requisites of.a valid title appear to be unnecessary.

The proposed. ballot title fails to:disclose the vital |

portion of this-act, which: is, not whether some provision
- shall be made for the aged and the blind,-but how that
provision is to be made. 'We do not hold that it is essen-
tial that the ballot title.should have disclosed what the
provisions for the. aged.-and blind should be, or-the
amount thereof. But we do hold that the .maiiher of
making this provision is -of the essence of the act. It is
an essential fact which should be disclosed to the electm
and- could have been. done by the addition of only a few
more words and without recitation of detalls Every one
knows the general operation of a sales tax.. The undis-

closed faet. is that such a law will be. .put in' operation.

The ballot .title does not, therefore, meet the test that it
shall be free from any misleading tendency, whether of
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amphﬁca,hon or ‘of“omlssu)n and-ive, Lhelefom, hold it
insufficient. ‘Tt may'he said,-in: ‘this -connection, that -our -

present:sales tax law éxpires, by its own : Tlimitations; -on
July 1, 1937. Section 204, act 233, Acts 1935, page 603 '

» Tt is' suggested - that the elector could, through the
pubhcatlon and ‘public dlscusswn of this and 0the1 ‘ini+
tiated acts; acqune full informition concer ning their pr o-
VlSlOllS ThlS i§;-'no doubt; true 'in ‘the: case ‘of many
Llectms - But; ‘even- 8o, the 'law conter'n'plates that all
électors shall have certam information’ before them' at
the very time’ théy' exeréise their ‘right’ of suffraoe, and

thls the ballot title here: unde1 rev1ew falls to- furmsh

It g’ 1ns1sted that: the suﬂlmency of - the- ballot title
has 1ot been questloned in ‘apt timé: RI’c is ar O'ued that
had this ‘been’ done at ‘an éa¥lier date saily defect in the‘
title could have heen supplied. It is 'tiue’ ‘the’ Initiative
andReferenduni :Amendment! (Amendment No. 7)) pur-
suant:to which pr oponents have’proceeded, provides that;
if the Secretary: of* ‘State,’ in ‘the caise of state wide peti:
tions, shall decidé ‘any: pet1t10n defectlve ‘he shall''permit
: thlrty dayst for amendment and fhis’ apphes to theibals
lot:title, ag it'is‘a portion of the'petition. Skepard v. Mc-
Dovmld 188 Ark. 124764 8. W (2d) 559." Biit this- provi-
sion’ of the amendment applies’only i in thecase of ‘adverse
action’ on the part of' ‘the Secretary - of State, and: Hias no
application to original ‘suits:br ought in thls cotirt. * The
only limitation:as:to- the 4ime of action.by the couits is
that.¢“The failure: of ‘the courtsto decide prior to the eleé-
tion as to-the sufficiency of.the petition: shall not; preverit
the question from-being placed wipon the ballot at the elec-
tion'named: in such pet1t10n 2 Thele has been no such de-
Jay in the instart case.: S RO

" The prayer for a wiit of mgunctlon against: ‘rhe ¢er-
tification of 'the act:to the’election ofﬁcels of the state is
therefore granted; and the writ awarded.

: HUMPHREls and \[EH&FI‘X J J dlssent

[
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Menarry, J., (dissenting). The only question in

- this ‘ease is whether the ballot title is sufficient. The

majority hold that it is insufficient, and I do not agree in
this conclusion. _ _
In order to determine whether a ballot title is suffi-

At Aam ot b e tvanviantant fa dnAaniva anta tha nnapose

of the ballot title. The majority opinion states: ¢‘Fer-
haps no sct rule or formula ecan be announced as to what
a valid title should contain, but it may be safely stated
that if it shall identify the proposed act and fairly allege
the general purposes thereof, it is sufficient.”

I think even under this rule announced by the
majority that the hallot title is sufficient; although I do
not think there is anything in the constitution or the law
that requires the ballot title to fairly allege the general

~ purposes of the act.

The constitution provides: ‘‘At the time of filing
petitions the exact title to be used on the ballot shall by
the petitioners be submitted with the petition, and on
state-wide measures, shall be submitted to the State
Board of Hiection “Commissioners wio shall - certify
such title to the Secretary of State to be placed upon the
ballot; on county and municipal measures such title shall
be submitted to the county election board and shall by
said board be placed upon the ballot in such county or
municipal election.”” Amendment No. 7.

There is nothing in this provision of the constitu-
tion preseribing what the ballot title shall contain. It
simply provides that the exact title to be nsed on the
ballot shall be by the petitioners submitted with the peti-
tion. Why this provision in the constitution and what
does it mean? Manifestly, the exact title must be used.
so that persons examining the ballot title filed with the
petition may be able, when they see the ballot title on the
ballot, to identify it with the one filed with the petition.

Certainly this ballot title comes within the provision
of the constitution. It is not contended that the ballot
title intended to be used on the ballot was not the exact
title filed with the petition, and this is all the constitu-
tion requires. It cannot be said that there is anything in
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the constitution, other than what I have quoted above,
with reference to ballot titles. o

There is no intimation or suggestion in the constitu-
tion or the law as to what the ballot title shall contain.
The law requires an exact copy of the act to be filed
with the petition, and the law also requires that the act
must be published in every .county in the state for four
months. Why publish the act? Why spend thousands
of dollars in publishing an act in every county in the
state if the voter can get from the ballot title what the
opinion of the majority says the ballot title should
contain? ' :

The majority opinion states: ‘‘While the ballot
title need not be so elaborate as to set forth the details
of the act, it must identify the proposed act and recite
its general purposes.”’ If that is true it would be per-
tectly useless to publish the act in every county in the
state; but it is not true. It was not the intention that
the ballot title should do more than identify the title on
the ballot with the title that the voter is supposed to have
seen, either in the Secretary of State’s office or in the
publications. He is supposed to have read the act and
the title, and, then, when he sees the title on the ballot,
he identifies it with the act that he has read.

I think the decisions of the court have annulled the
amendment to the constitution. The Supreme Court of .
Oregon, in discussing ballot title, said: ‘‘There is noth-
ing in the constitution as amended implying that the full
title as appears in the proposed measure shall appear
upon the ballot, nor does the act under consideration so
require. The method provided is adequate to identify
the bill, as indicated on the ballot, with the proposed
measure on file in the office of the Secretary of State, the
full title and text of which appear in pamphlets, a copy
of which, under the law in force at the time the local
option law was voted on, was presumably in the hands
of each voter. . The method then in use, and as.since
improved upon, was, and is, analogous to the proceeding
before the legislative assembly. There, before the roll
call for voting on a proposed measure is had, the pre-
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siding officer .announces that ‘““We are about to.vote on
House (or Senate) Bill No. 104, or. whatever- number
the. bill. may have, which number as -thus .announced
1dent1ﬁes the bill. to bé. voted upon \v1th the pnnted bill
on.the desk of eaeh membel ‘ True, the t1t1e 1is, pre-
viously read, as.is the entne b111 ‘and so_ 1t is plesumed
“'to have heen nrevmmlv reaa 'hV “each Votel unaer tne
untlatlve system '

“The only questlon, then to detexmlne 1s, does the
title as designated- andi used on the Dballot come within
the purview of 'the constitution:ias .amended. and sup-
plemented by the act of 19032 We think it does. ¥ :* *
As-above stated; the title. of a bill before. the, leglslatwe
assembly, is requlred to be read \Vlth the measure.to, be
voted upen, and the full t1t1e is presumed to,. appeay,
thereon. This method unde1 the mitiative Would be,im-
plaotma‘ble for, as mamfest ft om the, Iength of the. title
of the act under eonsuleratlon if. many qmeasures. should
ballot a full t1t1e fo eaeh Would reqmre the, ballot to con—
tain ‘many . pages of mmted matter Whlch oumbersome
method was plamly 1ntended to be aV01ded .."To.recog-
pulpose oontemplated by the adoptlon of ou1 funda—
mental laws of our dlrect, and add1t10na1 svstem of
lawrmakmrr “ The' system prov1ded as above oons1dered
was 0bv1ously des1g'ned to‘take ‘the plaee of that em—
ployed 'by the Leg'lslature, and- aooomphshes ‘the shme
result.”” “State v: Lfmguorthy, 55 Ore. 303, 104 Paé. 424,
106 Pac. '336. - ‘See; also, In're Refelendwm Petttzon No
30, State Questwn No, 94,71 "‘Okla. 91,175 Pac. 500
Wagner v.' City’of- LeGrcmde 89 Oré: 192 113 Pac.’ 300,
Schumaoherv Bﬂne 61 N. D 290 237 N VV 714 Y

oy

If the. magonty op1n10n is oorlect it- would be ims
poss1ble for the .wvoters, in:the time.allowed. by law, to
learn one a_ct -much less be able to:vote -for. all state;
county and .township officers, because.they are limited to
five minutes in the voting bhooth. .Section.3800 of Craw:
ford. & Moses’ Digest, among other; things provides:
“No elector shall be allowed .to.occupy a booth or com-
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partment for the purpose of voting, for a longer time
thai five minutes.”” Imagine an’ averave ‘voter; in five
minutes ‘time, learning What the ma;]orlty says he nmst
get from the ballot t1t1e

- As I have -already :said,: the. only purpose . of the
ballot title is to identify it with the.bill the voter.is sup-
posed to have read, either:in:the Secretary: of State 8

office or from'the pub11cat10n required.

VVhen neither the constitution nor-the law has any-
thing at-all to-say about what the ballot title: must con-
tain, except that it must be the exact:title'as that filed
with the, petition and when the voter.is limited to five
mmutes in the Votlng booth it -is- obv1ous that:it was
not_ 1ntended ‘that, the. ballot ‘title. should contain, what
the maJorlty opmlon says it must. contam

There is:something said,in:.the maJonty opnnon
about the.imerits of. the .act, but that question is: not

-before us.. It may be.a good: act or a:bad aet, but our sole

concern is as to .the sufficiency of :the ballot title.. ;.

-This act was. not:onlyfiled with:the. Secretary -of
State and published in every county, but:thée measure
has been discussed all over the state. , The holding of
the court_in the majority .opinion, I thln repeals the
I & R. Amendment ,This amendment Was .adopted by
the people, and if 1epealed at all, 1t should be done, . by
the people, and not by this- court Dy e

_ Thele 1s_another act.to be Voted on, and the tltle to
that’ act is ““AN ACT to:'amend,’ modlfy and improvye
3ud101a1 ploeedure and the crlmlnal law, and fo1 othel
pur poses ? It may e sald that the tltle to. thls aet Was :
not. attached ‘ That 18 t1ue but the pomt is. that 1t was
p1epa1ed by a comm1ttee of lawyels aftel a 0reat deal
of study, _and they ev1dently thought that, the only pm—
pose of the t1t1e of a ballot was to, 1dent1fy it with the
title ‘filed “with the petltlon, and that pubhshed Jn the
newspapers

¢ This: court: quoted »with-approval-recently the fol-
lowmg statement: from:i'the: Maly]and Supreme- Couirt
(Mayor .ete:,-of City-of -Baltimore -v:* Stewart, 92" Md.
535,48 Atl.: 165) ~:‘“Ttihas never:beeén undeistood that _
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the title of a statute should disclose the details embodied
in the act. It is intended simply to indicate the subject
to which the statute relates.”” Coleman v. Sherrill, 189
Ark. 843, 75 S. W. (2d) 248.

The court also said in that case: ““The real._ objee-

tion urged to the title of the act, which we are now treat-
ing as the ballot title, is the fact that it is not sufficiently
elaborate. Any other ballot title would be susceptible
of the same criticism unless it were in itself a complete
abstract of the act, which would be impracticable under
ordinary condlhons

This court said in the case of Reeves v. S’mzth 190
Ark. 213, 78 S. W. (2d) 72: ‘‘Another reason, not less
cogent, is that amendment No. 7 permits the exeﬂrcise of
the power reserved to the people to .control, to some
extent at least, the policies of the state, but more par-
ticularly of counties and municipalities, as distinguished
from the exercise of similar power by the Legislature,
and, since-that residuum of power remains in -the elec-
tors, their acts should not be thwarted by strict or tech-

nical construetion.?’

Aadl@d OIS Ll e uitil,.

The title of the act here proposed is as follows:
““AN-ACT to provide for the assistance of aged and or

blind persons and funds therefor, the administration

and distribution of same, penaltles for the violation. of
act and for.other purposes.’

I think the title above copied is sufficient under the
rule announced by the majority. It says that it is for
the assistance of the aged and blind person, and to pro-
vide funds therefor. Every voter knows that the funds
can be provided only by taxation, so they are advised
by the title itself that there must be a tax to provide
the funds. The title shows that the act provides for the
administration and distribution of the funds, and penal-
ties for violation of the act. '

- The Initiative & Referendum Amendment was

adopted by the people for the purpose of giving them the v

right not only to have laws referred, but to initiate laws,
and the acts of the people should not be thwarted by

I
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technical .construction, but they should have a right to

vote on the question. - _
I think the. ballot title is sufficient. Mr. Justice

- HumpHREYS agrees with me in this dissenting opinion. .-




