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Frierson, Asst. U. S. Atty., of Little Rock,
Ark., and Charles R. Denny, Jr., of Wash-
ington, D. C,, Atty., Department of Justice,
on the brief), for appellee.

Before STONE, SANBORN,
THOMAS, Circuit Judges.

and

PER CURIAM.

This is an appeal from a judgment en-
tered in condemnation proceedings institu-
ted by the United States. It has moved
to dismiss the appeal for failure of the
appellants to comply with the fourth sub-
division of paragraph 2 of Rule 14 of the
Rules of this Court (effective September
16, 1938), which requires that a brief shall
contain “a separate and particular state-
ment of each assignment of error (in crim-
inal and bankruptcy cases) or of each point
relied upon (in civil cases) intended to be
urged, with the record page thereof. When
the error is as to the admission or rejection
of evidence, the statement shall quote such
evidence with the rulings thereon, giving
pages of the printed record where it oc-
curs.” Paragraph 4 of Rule 14 provides:
“When, according to this rule, an appel-
lant in a criminal case is in default, the
appeal may be summarily dismissed; and,
on motion, any appeal may be dismiss-
ed; * * x2

[1] With a single exception, all of the
appellants’ points to be relied upon as stated
in their brief relate to alleged errors with
respect to the admission or rejection of
evidence, without quoting such evidence
with the challenged rulings thereon and
without showing what rulings are chal-
lenged. The only point which does not
relate to evidence admitted or rejected
is stated as follows: “The court erred in
rendering judgment to condemn the land in
controversy.” This point is obviously in-
sufficient to direct this Court’s attention
to any action or ruling of the court below
which is claimed to be erroncous. Ayers
v. United States, 8 Cir-, 58 F.2d 607, 608;
Wade v. Blieden, 8 Cir.,, 86 F.2d 75, 77;
Krause v. Snyder, 8 Cir., 87 F.2d 723, 725;
Hobbs-Western Co. v- Employers’ Liability
Assur. Corp., Ltd., 8 Cir., 102 F.2d 32, 34;
Humphreys Gold Corp. v. Lewis, 9 Cir.,
90 F.2d 896, 899.

[2-4] A f{failure to comply with the re-
quirements of the fourth subdivision of
paragraph 2 of Rule 14 of the Rules of
this Court, which is a mere restatement of a
rule which has existed for many years,
warrants either a dismissal or affirmance
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(Mathewson v. First Trust Co. of St-
Joseph, Mo., 8 Cir., 100 F.2d 121, 123, and
cases cited), and a statement of points
relied upon which is violative of the rule
presents no question which this Court 1S
required to review. See and compare
Haldane v. United States, 8 Cir.,, 69 .
819, 821; Wagner Electric Corp. v. Snow—
den, 8 Cir.,, 38 F-2d 599, 601; Wade wv-.
Blieden, 8 Cir.,, 86 F.2d, 75, 77, supra;
Krause v. Snyder, 8 Cir.,, 87 F.2d 723, 725,
supra; Morehouse v. United States, 8
Cir.,, 96 F.2d 468, 469. This case is not
one which requires that compliance with
Rule 14 be waived in order to prevent a
manifest injustice.

The motion of the appellee is granted,
and the appeal is dismissed.

YARDLEY v. HOUGHTON MIFFLIN
CO., Inc.

No. 65.

Circuit Court of Appeals, Second Circuit.
Dec. 11, 1939.
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Appeal from the District Court of the
United States for the Southern District of
New York.

Action by Alice T. Yardley against
Houghton Mifflin Company, Incorporated,
for damages for copyright infringement,
wherein defendant filed a counterclaim for
declaration that a purported renewal of
criginal term of copyright was invalid.
From a decree dismissing plaintiff’'s com-
plaint and sustaining defendant’s counter-
claim, 25 F.Supp. 361, the plaintiff appeals.

Affirmed.

Sidney S. Bobbé, of New York City, for
appellant.

Allan C. Bakewell and Thomas J. Byrne,
both of New York City, for appellee.

Before SWAN, CHASE, and CLARK,
Circuit Judges.

SWAN, Circuit Judge.

[1] Before passing to a consideration
of the interesting questions presented by
this appeal it is desirable to state in out-
line the facts that give rise to them. The
amended complaint seeks damages for in-
fringement of a registered copyright of a
mural picture painted by Charles Y. Turn-
er and placed by him on the wall of the
auditorium room of the DeWitt Clinton
High School. Mr. Turner executed this
painting pursuant to a written contract, dat-
ed January 14, 1904, between the City of
New York and the general contractor for
the erection of the school building, by the
terms of which the city was to select the
artist and the contractor was to pay him
upon a certificate issued by the Superin-
tendent of School Buildings, with the ap-
proval of the Committee on Buildings of
the Board of Education, and to include
such payment in the cost of the building.
It is conceded that the mural was accepted
and the artist received payment. The writ-
ten contract between the city and the
building contractor was silent as to who
was to have the copyright of the painting
to be made. Nor is there evidence of any
agreement on this subject made by Mr.
Turner with either the city or the building
contractor. But the painting bears an in-
scription “Copyright, C. Y. Turner, 1905,”
and there is nothing to suggest that those
words were not on it when it was first in-
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stalled in the building. The district judge

rightly assumed that they were. . The evi-

dence also shows that on October 30, 1903,
Mr. Turner, “as author, designer and pro-
prietor” made copyright registration of the
picture under R.S. § 4952, as amended by
the Act of March 3, 1905, 33 Stat. 1000.
The term of such copyright expired October
29, 1933. Mr. Turner died on December
31, 1918, and the plaintiff, Mrs. Yardley,
who was one of his surviving sisters,
sought and obtained in 1932 a purported
renewal of the original copyright. She
does not, however, ground her present
claim upon such renewal, which is now
conceded to be invalid, but upon an assign-
ment of the original copyright, and of
rights of action thereunder, executed by
her brother’s executor in February 1937.
The executor, who took office in 1919, serv-
ed continuously until January 30, 1937,
when he was duly discharged by a decree
of the surrogate of New York County.
Such decree authorized him to transfer to
Mrs. Yardley for a consideration of twen-
ty-five dollars, “all existing copyrights of
decedent and rights to renewal of those
that are renewable, including all benefits
that have been and may hereafter be de-
rived therefrom, and all rights of action, if
any, thereon.” On February 27, 1937, Mrs.
Yardley obtained from the executor an
assignment of several specified copyrights,
including the one in suit, and of all rights
of action for infringements thereof, past
or present. Shortly thereafter she brought
the present suit, charging the defendant
with infringement, beginning in 1924 and
continuing through subsequent years, by
publishing a reproduction of the painting in
two history books for school use, which
went through several editions. By reason
of the statute of limitations the editions
complained of were limited upon the trial
to those brought out between March 30,
1931 (six years before the date of suit) and
the date of expiration of the copyright, Oc-
tober 29, 1933. In answering the complaint
the defendant filed a counterclaim which
asked for a declaration that the purported
renewal of the copyright, which Mrs. Yard-
ley had sought and obtained in 1932, was
void. After final hearing the district court
dismissed the plaintiff’s complaint, sus-
tained the defendant’s counterclaim, and
awarded costs and a counsel fee to the de-
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fendant. - From this decree the plaintiff has
appealed.

One ground upon which the district court
dismissed the complaint was that the surro-
gate’s decree authorizing Turner's exccutor
to transfer to the plaintiff “all existing
copyrights of decedent” and all rights of
action thereon, did not include the copy-
right in question because it was not an “‘ex-
isting” copyright, having expired in 1933,
and, since the executor’s assignment went
further than the decree authorized, the
plaintiff obtained thereby no valid title to
the cause of action sued on. The appel-
lant argues with considerable persuasive
force that such an interpretation of the
surrogate’s decree is too narrow, and that
in any event an executor has power to sell
and assign personal property of the estate
without court authorization! and, there-
fore, effect should be given to the execu-
tor’s express assignment of the copyright
in suit, regardless of what the surrogate’s
decree authorized. But we find it unnec-
essary to decide this question because the
decision may be supported upon an alterna-
tive ground discussed in the opinion of the
district judge.

This ground was based on reasoning sub-
stantially as follows: When an artist
accepts a commission to paint a picture for
another for pay, he sells not only the pic-
ture but also the right to reproduce copies
thereof unless the copyright is reserved to
the artist by the terms, express or implicit,
of the contract; there was no evidence
from which such a reservation could be
inferred; therefore the copyright registra-
tion in Turner’s name, if valid at all, was
held in trust for the city, and the latter,
through its Board of Education, had given
consent to the defendant to publish copies
of the painting in its histories; hence
there was no infringement. Each of the
foregoing findings of fact and conclusions
of law is disputed by the appellant.

[2,3] It seems surprising that so little
precise authority has been discovered; only
one case exactly in point has been turned
up. A fairly close analogy, however, may
be found in cases discussing the law of
copyright with respect to photographers.
The rule has been clearly laid down in this
circuit that where a photographer takes
photographs of a person who goes or is

1 See Weyer v. Watt, 48 Ohio St. 545,
28 N.E. 670; Pearse v. Nat. Lead Co.,
162 App.Div. 766, 147 N.Y.S. 989; Jan-

dorf v. Smith, 217 App.Div. 150, 217
N.Y.S. 145; In re Finlayson's Estate, 140
Mise. 140, 250 N.X.S. 750.
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sent to him in the usual course, and is paid
for the photographs and for his services
in taking them, the right of copyright is in
the sitter or in the person sending the sit-
ter to be photographed, and not in the
photographer; but the photographer is en-
titled to copyright where he solicits the sit-
ter to come to his studio and takes the
photographs gratuitously for his own pur-
poses and at his own expense. Lumiere v.
Robertson-Cole Distributing Corp., 2 Cir.,,
280 F. 550, 24 A.L.R. 1317, certiorari de-
nied 259 U.S. 583, 42 S.Ct. 586, 66 L.Ed.
1075; Lumiere v. Pathe Exchange, 2 Cir,,
275 F. 428; Press Pub. Co. v. Falk, C.C.S.
D.N.Y., 59 F. 324; sce also Cory v. Physical
Culture Hotel, 2 Cir., 88 F.2d 411, photo-
graph of inanimate object. We think the
rule should be the same when a painting is
made by an artist. If he is solicited by a pa-
tron to execute a commission for pay, the
presumption should be indulged that the pa-
tron desires to control the publication of
copies and that the artist consents that he
may, unless by the terms of the contract, ex-
press or implicit, the artist has reserved the
copyright to himself. Such a presumption
must rest on the supposed intention of the
parties, and the appellant argues that when
the painting is not a portrait and when the
patron who commissioned the artist to paint
it is not engaged in publication for profit
and apparently desired the painting only for
decorative purposes, the presumption is not
justified. But we think the distinction is
too refined to be accepted. It is not unu-
sual for cities or other municipal bodies to
publish post card copies or other reproduc-
tions of publicly owned works of art. The
evidence shows that the painting was one
of which the city might well be proud and
wish to reproduce, as it represented the
first attempt of the Board of Education to
beautify the walls of city schools. We be-
lieve, therefore, that the general rule is
applicable and that the right to copyright
shoulda be held to have passed with the
painting, unless the plaintiff can prove that
the parties intended it to be reserved to the
artist. Dielman v. White, C.C.Mass., 102
F. 892.

[4-7] The terms of the contract be-
tween the city and the contractor show that
an artist was to be commissioned to paint
a mural for pay. For reasons already dis-
cussed this contemplated that the city
should get the copyright as well as the
painting. There is no evidence as to the
precise terms of the agreement made by

Turner when he accepted the employment.
In the absence of such evidence we must
infer that whatever agent of the city ne-
gotiated with Turner did his duty and ob-
tained for the city all that its contract for
the building required; in other words, that
Turner's contract of employment did not
reserve the copyright. His subsequent
unilateral act in placing on the painting
the copyright notice would be ineffective
to modify his contract of employment. It
was at most an offer to modify it. The ac-
ceptance by city officials of the painting
bearing the notice would show acceptance
of that offer only if the officials observed
the notice and had authority to make a
contract modifying Turner’s original em-
ployment. In both respects the proof is
insufficient. As to the former, there is no
evidence that the Committee on Buildings,
whose approval of the painting was requir-
ed before the Superintendent of School
Buildings should issue his certificate for
payment, ever had the inscription called to
its attention. If it did come to the Com-
mittee’s attention, it is entirely possible
that the Committee protested to Turner and
got his consent to waive his claim of reser-
vation of copyright. The subsequent con-
duct of the parties is entirely consistent
with such a possibility. Turner, so far as
appears, never made any copies. During
Turner’s life time some school official or
teacher, whose identity is not clearly prov-
en, caused 30,000 postal card reproductions
to be made for sale or free distribution to
the students at the school; and after Turn-
er’s death, the Board of Education gave
permission for publication in the appellee’s
histories. It is urged that the evidence is
insufiicient to sustain the court’s finding
that such permission was given. After so
long a lapse of years Mr. Webster could
not remember definitely to what official he
had applied for permission, but the fact
that under the published reproduction the
appellee printed the inscription “Copyright,
Courtesy New York Board of Education,”
tends to support an inference that Webster
had communicated with the Board and had
received its consent. It is urged further
that the Board had no legal power to give
an effective consent. But whether the con-
sent was effective is immaterial for present
purposes. The fact of giving it, regardless
of the Board’s authority, shows that the
Board did not understand that Turner re-
served the copyright. But if the opposite
view were taken and acceptance of the
painting with the copyright notice upon it
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were held to justify an inference that the
accepting officials acceded to Turner’s pro-
posal to reserve the copyright, the plaintiff
must fail for lack of evidence that such
officials had legal power to modify the con-
tract. In this respect the case is precisely
like Dielman v. White, C.C.Mass., 102 F.
892. There the complainant accepted a
commission to design and install a marble
mosaic in the reading room of the Con-
gressional Library. The contract of em-
ployment was silent as to copyright and the
designer placed upon the cartoon and the
completed mosaic a notice of copyright in
himself. In a well considered opinion
Judge Lowell held that the failure of offi-
cials in charge of constructing the building
to object to the placing of the copyright
notice upon the mosaic panel did not bind
the government to a construction of the
contract contrary to its legal effect, or en-
title the complainant to claim a copyright in
the absence of any reservation of such
right. We believe the case was correctly
decided and should be followed by this
court. The principles it announces are
conclusive of the case at bar in so far as
dismissal of the complaint is concerned.
Whether Turner’s registration of copyright
should be deemed void, because he was not
the “proprietor” of the right to apply for
it, or should be deemed to be valid but
held in trust for the city, we need not de-
cide. On either hypothesis the plaintiff was
not entitled to bring the suit.

[8] By its counterclaim the appellee
sought a declaration that the renewal copy-
right registration obtained by the plaintiff
in 1932 was void because not effected pur-
suant to the statute, 17 U.S.C.A. § 24. It
is now conceded that only Turner’s execu-
tor could legally obtain a renewal. Fox
Film Corp. v. Knowles, 261 U.S. 326, 43
S.Ct. 365, 67 L.Ed. 680. While the orig-
inal bill had asserted a claim based upon
the renewal, the amended bill did not, and
the evidence disclosed that the defendant
had ceased publication of its reproduction
of the painting in 1936, when notified of
the claim of infringement. Hence, the
appellant argues that there was no con-
troversy between the parties requiring a
declaration of rights as to the renewal copy-
right. We cannot agree. The counter-
claim asserted the invalidity of the renewal
and the plaintiff’s reply thereto denies the
allegations of invalidity. She conceded in-
validity at the trial but she had previously
asserted rights under the renewal and she
might do so again in a subsequent suit, if

108 FEDERAIL REPORTER, 2d SERIES

its invalidity were not adjudged. There
was no error in awarding judgment on the
counterclaim.

Judgment affirmed.

McDONALD v. MUTUAL LIFE INS. CO.
OF NEW YORK.

No. 7950.

Circuit Court of Appeals, Sixth Circuit.
Dec. 5, 1939.



