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TO
THE RIGIHT HONOURABLIE

ROBERT LORD GIFFORD,

BARON OF §T. LLONARD'S,

MASTER O THLE ROLLSy, AND ONE OF HIS MAJESTY 'S
MOST HONOURABLLE PRIVY (OUNCIL,

M~y L.orpn,

IN requesting permission to
inscribe this edition of Blackstone’s Comment -
aries to Your Lordship, I was actuated by mo-
tives of’ hugh and unfeigned respect for quali-
ties and attainments upon which I will not herve
enlarge. I believed too, that your attachment 1o
our common professionwouldmake youlook with
a favourable eye on any well-meant attempt to
render it service, and that you would not un-
willingly connect your name with a work which,
more than any other, has tended to liberalise
the practice of the law, and to disseminate a
knowledge of its principles generally through
the English nation. I did not of course hope
that faults in execution, of which 1 was myself
conscious, would escape Your Lordship; but

I knew that the most able are commonly the
Q
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most candid judges, and 1 was sure that in de-
tecting my errors, the difficulty of avoiding
them would not escape your consideration.

I have only now to request Your Lordship
to receive the work with the same kindness,
with which your permission to present it to you
was accorded to me, and to subscribe myself,
with great sincerity,

Your Lordship’s most obliged

. and obedient Servant,

JOHN TAYLOR COLERIDGE.

TEMPLE,
June 20th, 1825.



PREFACE

TO

THIS EDITION,

In undertaking to prepare a new Edition of the
Commentaries, I propos¢d to myself three principal
objects : 1st, to verify and correct the text, and the
original references; 2d, to notice such alterations in
the law as had been made by the legislature, and
such errors as had been pointed out by judicial deci-
sions, since the death of the Author; and lastly,
within certain limits to supply, and to explain what
appeared to me to have been left either wanting, or
unnecessarily difficult-in a book of elementary in-
stitutes.

The first of these I have not literally accomplished ;
for I was unable to procure some of the authors re-
ferred to; and as to others, of which there have
been several editions, I have contented myself with
ascertaining that they warranted the position in the
text, without being able, in every instance, to correct
the reference to the page. But these were princi.
pally cases in which the citation had been made
rather for illustration or ornament than for legal au-
thority : in those of the latter description, it will be
found that I have corrected many errors which had
crept into the copies; and, I trust, I have thereby
facilitated the search of the student, who is anxious

A 4
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to trace Blackstone to those on whom he founds his
opinions ; a labour which every student will find amply

repaid by its utility. .
The notes, which I have added to the text, are in-
tended to accomplish my second and third objects;
to what extent they have done this, must be left to
the judgment of others. 1 do not flatter myself that
many errors, and many omissions, will not be de-
tected ; and whoever considers the vast and perpe-
tually é‘rowing extent of our law statute and common,
civil and criminal, the great difference between the
courses pursued in our several courts of justice, and
the exclusive nature of each lawyer’s individual study
and practice, will be satisfied, I think, that I am not
unreasonable in claiming fqr myself, in common
with every editor of Blackstone, a large share of
allowance and indulgence.
I am aware, however, that I may be exposed to
censure for a fault of a different kind — it will be
thought by many that my notes are too numerous ;

and I confess that when I began the edition, super-
fluous annotation was one of the faults of former

editors, which I most confidently hoped to be
able to avoid. But it is difficult to judge fairly of
this without actual experience ; the Commentaries
are in the hands of the most different descriptions
of readers; they are referred to by the lawyer,
studied by the pupil, consulted by the country gen.
tleman ; and each will expect from the editor, the
subsidiary information which he happens to need at
the moment. This circumstance alone will neces-
sarily create notes many in number, and various in
kind; but to this must he added that of the im-
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mense alteration which the law has undergone since
the death of the author; and something must in rea-
son be allowed for the personal unwillingness which
an editor cannot but feel to suffer even unimportant
oversights to pass unnoticed, and thereby expose him-
self- to the imputation of carelessness or ignorance.
I ought to state, that from motives of personal con-

venience, the volumes have been prepared for the
press in irregular order, the third being printed the
first, and the first the last ; this will explain many re.
ferences from the first and the second to notes in the
subsequent volumes, which perhaps should more cor-
rectly have been placed where the necessity for them
first occurred.

In the progress of the work I have received, what
1s never wanting in my profession, much kind and
valuable assistance ; it has never been refused where
I have sought it ; it has often been offered, where I
had not thought of asking for it. I must deny my-
self, however, the pleasure of specifying by name any
of those who have so assisted me, because I am still
too uncertain of the judgment which may be passed
upon the work, to think it right to connect their re-
putation with it even in the slightest degree.

With all its faults I anxiously hope that it may not
appear to have been executed in a careless or indif-
ferent spirit ; it is impossible, at least I have found it
so, in a long work executed in the intervals of busi-
ness always to keep the attention equally vigilant ;
but I should be sorry to be thought to have betrayed
a want of due feeling for my author. To me the
Commentaries appear in the light of a national pro-
perty, which all should be anxious to improve to the
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uttermost, and which no one of proper feeling will
meddle with inconsiderately. It is easy to point out
their faults; and their general merits of lucid order,
sound and clear exposition, and a style almost fault-
less in its kind, are also easily perceived, and univer-
sally acknowledged : but it requires perhaps the
study necessarily imposed upon an editor to under-
stand fully the whole extent of praise to which the
author is entitled ; his materials should be seen in
their crude and scattered statc; the controversies
examined, of which the sum only is shortly given ;
what he has rejected, what he has forborn to say,
should be known ; before his learning, judgment,
taste, and above all, his total want of self-display,
can be justly appreciated.

If, in the prescnt attempt, I have failed to add
utility to this great work through ignorance or inad-
vertence, I shall very thankfully receive all candid
correction, and strive to profit by it upon any future
occasion which may be afforded me.

TeMrLE, June 20, 1825.
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SIR W. BLACKSTONE’S

PREFACE.

Tue following sheets contain the substance of a
course of lectures on the laws of England, which
were read by the author in the university of Oxford.
His original plan took its rise in the year 1753 : and
notwithstanding the novelty of such an attempt in
this age and country, and the prejudices usually con-
ceived against any innovations in the established
mode of education, he had the satisfaction to find
(and he acknowledges it with a mixture of pride and
gratitude) that his endeavours were encouraged and
patronized by those, both in the university and out
of it, whose good opinion and esteem he was princi-
pally desirous to obtain.

The death of Mr. VINER, in 1756, and his ample
benefaction to the university for promoting the study
of the law, produced about two years afterwards a
regular and public establishment of' what the author
had privately undertaken. The knowledge of our laws
and constitution, was adopted as a liberal science by
general academical authority ; competent endowments
were decreed for the support of a lecturer, and the
perpetual encouragement of’ students ; and the com-
piler of the ensuing Commentaries had the honour
to be elected the first Vinerian professor.
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In this situation he was led, both by duty and
inclination, to investigate the elements of the law,
and the grounds of our civil polity, with greater
assiduity and attention than many have thought it
necessary to do. And yet all, who of late years
have attended the public administration of justice,
must be sensible that a masterly acquaintance with
the general spirit of laws and the principles of uni-
versal jurisprudence, combined with an accurate
knowledge of our own municipal constitutions, their
original, reason, and history, hath given a beauty
and energy to many modern judicial decisions, with
which our ancestors were wholly unacquainted. If,
in the pursuit of these inquiries, the author hath
been able to rectify any errors which either himself
or others may have heretofore imbibed, his pains will
be sufficiently answered : and, if in some points he
is still mistaken, the candid and judicious reader will
make due allowances for the difficulties of a search
so new, so extensive, and so laborious.

2 Nov. 17065.



POSTSCRIPT.

NorwitusTANDING the diffidence expressed in the
forcgoing DPreface, no sooner was the work com-
pieted, but many of its positions were vehemently
attacked by zcalots of all (even opposite) £enominu-
tions, religious as well as civil ; by some with a
greater, by others with a less degree of acrimony.
T'o such of these animadverters as have fallen within
the author’s noticc (for he doubts not but some have
escaped it) he owes at lcast this obligation ; that they
have occasioned him from time to timec to revise his
work, in respect to the particulars objected to; to
retract or expunge from it what appeared to be rcally
erroncous ; to amend or supply it when inaccurate
or defective ; to illustrate and explain it when
obscure. But, where he thought the objections ill-
founded, he hath left, and shall leave, the book to
defend itsclf': being fully of opinion, that if' his
principles be false and his doctrines unwarrantable,
no apology from himself can make them right ; if
founded in truth and rectitude, no censure from
others can make them wrong.

VYOL. 1. a
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ADDENDA.

During the progress of printing the work some statutes have
passed, which it is necessary to notice here. The most important
is the 6 Geo.4. c.16., the new bankrupt act, which repeals the
5 Geo. 4. c.98., of which an account is given in the notes to the
31st chapter of Book II. Thenew act exempts from the operation
of the bankrupt laws certain descriptions of persons enumerated in
Vol.IL. at p. 477. n.(1): that is to say, stage-coach proprietors,
brewers, maltsters, scavengers, alum or kelp manufacturers, persons
engaged in drawing and redrawing negotiable securities, brick-
makers, and lime-burners ; and includes scriveners and calender-
ers. In respect of the first class of acts of bankruptcy, enu-
merated at p.479. n.(2), it adds the qualification of fraudulent to
the grants or conveyances, which are there mentioned ; and pro-
vides that no conveyance of a trader’s whole property, for the
benefit of all his creditors, executed and notified as mentioned in
the statute, shall be deemed an act of bankruptcy, unless the com-
mission shall issue within six months from the execution. As to
the auxiliary commissions mentioned at p.480. n. (3)., it provides
specially, that all examinations of witnesses under them shall be
taken down in writing, and be annexed to the original commission.

The 22d section makes a slight alteration in the commissioners’
fees, and prohibits, on pain of disability to act in that or any
other commission, the receiving any other than the specified sums,
or the eating and drinking at the charge of the creditors or of the
estate.

The 38th section imposes the same penalty on the gaoler in
the case of an escape, which is noticed at p.482. n.(8); but it is
silent as to compelling the gaoler to produce the bankrupt to his
creditors.

The 48th and 49th sections empower the commissioners to pay
to the servants and clerks of the bankrupt six months’ wages in
full, if so much be due, leaving them to prove, as ordinary cre-
ditors, for any further arrears; and to refund to any apprentice
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(whose indentures become completely discharged by the issuing
of the commission) a proportionate part of the premium which
has been paid for him.

The 74th section limits the landlord’s power of distress to one
year’s rent, which, by the 5 Geo. 4., was available for two.—
See p.487. n. (19).

The 82d section makes an alteration in the law as stated at
p- 486. n. (16), relative to payments by and to bankrupts. In both
cases these, when made at any time before the date and issuing of
the commission, are protected, notwithstanding an act of bank-
ruptcy, if bonad fide, andnot being, in the first case a fraudulent
preference of the creditor, nor in both made with notice of any
act of bankruptcy committed ; the samec rule is also extended to
the delivery of goods to the bankrupt or his order.

The 131st section provides that no certificated bankrupt shall
be liable to satisfy any debt discharged by the certificate upon
any contract or promise so to do, unless the same be in writing
signed by the bankrupt, or some person lawfully authorized by
him in writing.

In the 4th volume, at p.117, it is stated, that the bubble act,
6 (Geo.l.c.18., was enacted in the year after the South Sea pro-
ject ; this is an error for the year before ; the repeal of the statute,
or very cssential alterations in it, are now under the consideration
of the legislature.

In the same volume, at p. 154., it should have been stated, that
28 Geo. 3. ¢.38., mentioned in n. (1), on the offence of’ owling, was
repealed by the 5 Geo.4. c.47., and the offence itself thereby ex-
punged from the statute book. It should also have been ,stated
at p. 389. of the same volume, that, by the 58 Geo. 3. c.14.5., cor-
ruption of blood is restrained to the oftences of high and petit
trecason and murder.

At p. 338. of the same volume, n.(3), reference is made to a
pending case, in which, upon demurrer to a plea of autrefois ac-
quit in misdemesnor, the judgment was for the crown. It has
sincc been decided that such judgment is final.— R. v. Taylor,

3 B.& C. 509.

TEMPLE,
June 20. 1825.
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INTRODUCTION.

SECTION THE FIRST.

oN THE STUDY or tTug LAW.*

MR. VicE-CHANCELLOR, AND GENTLEMEN OF THE
UNIVERSITY :

general expectation of so numerous and respectable

an audience, the novelty, and (I may add) the importance

of the duty required from this chair, must unavoidably be pro-
ductive of great diffidence and apprehensions in him who has
the honour to be placed in it. He must be sensible how much
will depend upon his conduct in the infancy of a study, which
is now first adopted by public academical authority; which
has generally been reputed (however unjustly) of a dry and
unfruitful nature; and of which the theoretical, elementary
parts have hitherto received a very moderate share of culti-
vation. He cannot but reflect, that if either his plan of in-
struction be crude and injudicious, or the execution of it lame
and superficial, it will cast a damp upon the farther progress
of this most useful and most rational branch of learning; and
may defeat, for a time, the public-spirited design of our wise
and munificent benefactor. And this he must more especially
dread, when he feels by experience how unequal his abilities
are (unassisted by preceding examples) to complete, in the
mamner he could wish, so extensive and arduous a task ; since

& Read in Qxford at the opening of the Vinerian lectures, 25 Oct. 1758.

[ 4]



[5]

4 ' ON THE STUDY INTROD.

he freely confesses, that his former more private attempts
have fallen very short of his own ideas of perfection. And
yet the candour he has already experienced, and this last
transcendant mark of regard, his present nomination by the
free and unanimous suffrage of a great and learned uni-
versity, (an honour to be ever remembered with the deepest
and most affectionate gratitude,) these tetimonies of your
public judgment must entirely supersede his own, and forbid
him to believe himself totally insufficient for the labour at least
of this employment. One thing he will venture to hope for,
and it certainly shall be his constant aim, by diligence and
attention to atone for his other defects; esteeming that the
best return which he can possibly make for your favourable
opinion of his capacity, will be his unwearxed endeavours in
some little degree to deserve it.

THE science thus committed to his charge to be cultivated,
methodized, and explained in a course of academical lectures,
is that of the laws and constitution of our own country: a
specics of knowledge in which the gentlemen of England have
been more remarkably deficient than those of all Europe be-
sides. In most of the nations on the continent, where the
civil or imperial law under different modifications is closely
interwoven with the municipal laws of the land, no gentleman,
or at least no scholar, thinks his education is completed, till
he has attended a course or two of lectures, both upon the
institutes of Justinian and the local constitutions of his native
soil, under the very eminent professors that abound in their
several universities. And in the northern parts of our own
island, where also the municipal laws are frequently connected
with the civil, it is difficult to meet with a person of liberal
education, who is destitute of a competent knowledge in that
sciepce, which is to be the guardian of his natural rights and
the rule of his civil conduct.

Nor have the imperial laws been totally neglected even in
the English nation. A general acquaintance with their deci-
sions has ever been deservedly considered as no small accom-
plishment of a gentleman ; and a fashion has prevailed, éspe-
cially of late, to transport the growing hopes of this island to
foreign universities, in Switzerland, Germany, and Holland :
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which, though infinitely inferior to our own in every other
consideration, have been looked npon as better nurseries of
the civil, or (which is nearly the same) of their own municipal
law. In the mean time it has been the peculiar lot of our ad-
mirable system of laws, to be neglected, and even unknown, by
all but one practical profession ; though built upon the soundest
foundations, and approved by the experience of ages.

Far be it from me to derogate from the study of the civil
law, considered apart from any binding authority, as a collec-
tion of written reason. No man is more thoroughly per-
suaded of the general excellence of it’s rules, and the usual
equity of it’s decisions, ror is better convinced of it’s use as well
as ornament to the scholar, the divine, the statesman, and even
the common lawyer. But we must not carry our veneration
so far as to sacrifice our Alfred and Edward to the manes of
Theodosius and Justinian : we must not prefer the edict of the
praetor, or the rescript of the Roman emperor, to our own
immemorial customs, or the sanctions of an English parlia-
ment ; unless we can also prefer the despotic monarchy of
Rome and Byzantium, for whose meridians the former were
calculated, to the free constitution of Britain, which the latter
are adapted to perpetuate.

WitHoUuT detracting, therefore, from the real merit which
abounds in the imperial law, I hope I may have leave to
assert, that if an Englishman must be ignorant of either the
one or the other, he had better be a stranger to the Roman
than the English institutions. TFor I think it an undeniable
position, that a competent knowledge of the laws of that society,
in which we live, is the proper accomplishment of every gentle-
man and scholar ; an highly useful, I had almost said essen-
tial, part of liberal and polite education. And in this I am
warranted by the example of ancient Rome; where, as Cicero
informs us®, the very boys were obliged to learn the twelve
tables by heart, as a carmen necessarium or indispensable lesson,
to imprint on their tender minds an early knowledge of
laws and constitution of their country.

* De Legg. 2. 23.
B 3
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Bur as the long and universal neglect of this study, with
us in England, seems, in some degree, to call in question the
truth of this evident position, it shall, therefore, be the business
of this introductory discourse, in the first place, to demon-
strate the utility of some general acquaintance with the muni-
cipal law of the land, by pointing out it’s particular uses in all
considerable situations of life. Some conjectures will then be
offered with regard to the causes of neglecting this useful
study : to which will be subjoined a few reflections on the
peculiar propriety of reviving it in our own universities.

AND, first, to demonstrate the utility of some acquaintance
with the laws of the land, let us only reflect a moment on the
singular frame and polity of that land which is governed by
this system of laws. A land, perhaps, the only one in the
universe, in which political or civil liberty is the very end
and scope of the constitution.? This liberty, rightly under-
stood, consists in the power of doing whatever the laws per-
mit € (1) ; which is only to be effected by a general conformity
of all orders and degrees to those equitable rules of action, by
which the meanest individual is protected from the insults and
oppression of the greatest. As, therefore, every subject is

® Montesq. Esp. L. L 11. c. 5. libet, nisi quid vy, aut jurc prohibetur.
¢ Facultas ¢jus, gquod cuique faccre  Inst. 1. 3. 1.

(1) This seems an imperfect definition of civil liberty, s it neither pro-
vides that the laws, which are to be the rule of conduct, should be just and
cqual, nor that the subject should have taken part in their enactment.
Consistently with this a negro-slave on a sugar-estate is free; he may do
whatever the laws permit him to do. It is probable that the author had
his eye on the definition of Montesquieu, which is still more incomplete.
La liberté est le droit de faire tout ce que les lois permettent. Esp.L. 1. xi. c. 5.
The passage cited from Justinian cannot, I think, have been intended for a
definition of civil liberty. Liberfas quidem, (ex qua etiam liberi vocantur)
est naturalis facultas ejus quod cuique facere libet, nisi quid vi, awt jure pro-
hibetur. This may describe a state of natural freedom well enough, which
is the power of acting as we please, unrestrained either by force or law;
but restraint by law is consistent with civil freedom. Locke’s definition
secms to supply what is wanting in those before mentioned. “Freedom of
men under government (says he) is to have a standing rule to live by, com-
mon to every one of that society,and made by the legislative power erected
init; a liberty to follow my own will in all things, where the rule prescribes
not, and not to be subject to the inconstant, uncertain, unknown, arbitrary

of another man.” On Government, b. ii. ch. iv.
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interested in the preservation of the laws, it is incambeint
upon every man to be acquainted with those, at least, with
which he is immediately concerned ; lest he incur the censure,
as well as inconvenience, of living in society without knowing
the obligations which it lays him under. And thus much
may suffice for persons of inferior condition, who have neither
time nor capacity to enlarge their views beyond that contracted
sphere, in which they are appointed to move. But those on
whom nature ahd fortune have bestowed more abilities and
greater leisure, cannot be so easily excused. These advantages
are given them, not for the benefit of themselves only, but also
of the public; and yet they cannét, in any scene of life, dis-
charge properly their duty either to the public or themselves,
without some degree of knowledge in the laws. To evince
this the more clearly, it may not be amiss to descend to a few
particulars.,

LeT us, therefore, begin with our gentlemen of independent
estates and fortune, the most useful as well as considerable
body of men in the nation; whom even to suppose ignorant
in this branch of learning is treated by Mr. Locke ¢ as a strange
absurdity. It is their landed property, with it’s long and
voluminous train of descents and conveyances, settlements,
entails, and incumbrances, that forms the most intricate and
most extensive object of legal knowledge: The thorough com-
prehensién of these, in all their minute distinctions, is, perhaps,
too laborious a task for any bat a lawyer by profession; yet
still the understanding of a few leading principles, relating to
estates and conveyancing, may form some check and guard
upon a gentleman’s-inferior agents, and preserve him at least
from very gross and notorious imposition..

AGAIN, the policy of all laws has made some forms necessary
in the wording of last wills and testaments, and more with
regard to their attestation. An ignorance in these must always
be of dangerous consequence, to such as by choice or neces-
sity compile their own testaments without any technical asgist-
ance. Those who have attended the courts of justice are the
best witnesses of the confusion and distresses that are hereby

¢ Education, § 187.
B 4
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el STUDY InTROD

abtisioned in - Tamilios p-ailiof the diffiemlties that arise in
disoernimy'the true niesning 'of the testator, or sometimes in
discovering any meaning at all : so that in the end his estate

may soften be vested quite edntrary to these his enigmatical
intentions, because, perhapszlie has omitted one or two formal
wordk; which'tre necessaty thascertain the sense with indis-
prtaiite legal precision, or ls¥executed his will in the presence
‘witnesses than the 1aWw requires.

“~Ber to proceed from private concerns to those of a more
publie consideration. All gentlemen of fortune are, in conse-
quenge of their property, liable to be called upon to establish
the r‘ights, to estimate the injdries, to weigh the accusations,
and sometimés to dispose of the lives of their fellow-subjects,
by serving upon juries. I this situation they have frequently
a right to decide, and that upon their oaths, questions of nice
importance, in the solution of which some legal skill is requi-
site ; especially where the law and the fact, as it often happens,
are intimately blended together. And the general incapacity
even of our best juries, to do this with any tolerable propriety,
has greatly debased their authority; and has unavoidably
thro¥m more power into the hands of the judges, to direct,
conttbl, and evetw reverse their verdicts, than, perhaps, the
constitution intended.

Byr it is not as a juror only that the English gentleman
is called upon o determine questions of right, and distribute

justios to his fellow-subjeets : it is principally with this order

of men that the commission of the peace is filled. And here
a very ample field is open for a gentleman to exert his talents
by maintaining good order in his neighbourhood ; by punish-
ing the dissolute and idle ; by protecting the peaceable and

dadustrious; and, shovewll, by healing peity differences, and

u‘g:. vexatious prosecutwns But, in order to attain

ends, it is necessary that the magistraté should

understénd hig business ; and have not only the will, but the
ler which must be included the knowledge), of

legal and effectual justice.” Else, when he has

mistaken his authorityy throngh passion, through ignoranee,

or absurdity, he will be the object of coritempt from his infe-
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rmrs, and of censure fnmdhaae 10 whom hq “W

for his conduct. e

Yer farther; most gentlemen of considerable property, at
some period or other ijy their lives, are ambitious of repre-
senting their country in‘parliament; and those, who are am-
bitious of receiving so high a trust, would also do well to
remember it’s nature and importance. They are mot thus
honourably distinguished fros the rest of their fellow-subjects,
merely that they may privilege their persons, their estates, or
their domestics; that they may list under party banners; may
grant or withhold supplies; may vote with or vote against
a popular or unpopular administration; but upon consider-
ations far more interesting and important. They are the
guardians of the English constitution ; the makers, repealers,
and interpreters of the English laws; delegated to watch, to
check, and to avert every dangerous innovation, to propose,
to adopt, and to cherish any solid and well-weighed impréve-
ment; bound by every tie of nature, of honour, and of reli-
gion, to transmit that constitution and those laws to their
posterity, amended, if possible, at least without any derogation.
And how unbecoming must it appear in a member of the le-
gislature to vote for a new law, who is utterly ignorant of the
old ! what kind of interpretation can he be enabled to give,

who is a stranger to the text upon which he comments !

INpEED it is perfectly amazing that there should be no
other state of life, no other occupation, art, or science, in
which some method of instruction is not looked upon as re-
quisite, except only the science of legislation, the noblest and
most difficult of any. Apprenticeships are held necessary to
almost every art, commercial or mechanical: a long course
of reading and study must form the divine, the physician,
‘and’ the ‘Prdctiosl professor of the laws: but every man of
superioF foiime thinks himself bovn:a leplslator. “Yeét Fally
was of a diffevent opinion: « It is necessary (says, he ')ﬁn' a
“ senator to be thoreughly aceliainted #ith the consgtitiition ; ;

dedlares)¥is a’knowledge of the most exten-
' ¢ De Legg. 3. 18. Est maton nes gentine, memoriac est; sine §uo para-

CeSRTIUM NOISE renq:ubhcam ndque late  tus esse senaior nullo pacto potest.
patet : = genus hoc omne sctendiae, dili- -

[ 10
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“ sive nature; a matter of science, of diligence, of reflec-
“ tion; without which no senator cam possibly be fit for his
“ office.”

THE mischiefs that have arisen to the public from incon-
siderate alterations in our laws, are .too obvious to be called
in question; and how far they have been owing to the de-
fective education of our senators, is a point well worthy the
public attention. The common' law of England has fared
like other venerable edifices of antiquity, which rash and un-
experienced workmen have ventured to new-dress and refine,
with all the rage of modern improvement. Hence frequently
it’'s symmetry has been destroyed, it’s proportions distorted,
and it’s majestic simplicity exchanged for specious embellish-
ments and fantastic novelties. For, to say the truth, almost
all the perplexed questions, almost all the nicetics, intrica-
cies and delays, (which have sometimes disgraced the Eng-
lish, as well as other courts of justice,) owe their original not
to the common law itself, but to innovations that have been
made in it by acts of parliament ; * overladen (as sir Edward
“ Coke cxpresses itf) with provisoes and additions, and
 many times on a sudden penned or corrected by men of
“ none, or very little judgment in law.” This great and
well-experienced judge declares, that in all his time he never
knew two questions made upon rights merely depending upon
the common law; and warmly laments the confusion intro-
duced by illjudging and unlearned legislators. ¢ But if,”
he subjoins, ¢ acts of parliament were after the old fashion
¢ penned by such only as perfectly knew what the common
¢ law was before the making of any act of parliament con-
“ cerning that matter, as also how far forth former statutes
“ hdd provided remedy for former mischiefs, and defects dis-
¢ covered by experience; then should very few questions in
¢ law arise, and the learned should not so eften and so much
¢ perplex their heads to make atonement and peace, by con-
“ struction of law, between insensible and disagreeing words,
¢ sentences, and provisoes, ;a8 they now do.” And if this
inconvenience was so heavily felt in‘the reign of Queen Eli-
zabeth, you may judge how the evil is increased in later times,

f 2 Rep. pref.
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when the statute-book is swelled to ten times a larger bulk ;
unless it should be found, that the penners of our modern
statutes have proportionably better informed themselves in
knowledge of the common law.

Wy is said of our gentlemen in general, and the pro-
priety of their application to the study of the laws of their
country, will hold equally strong or still stronger with regard
to the nobility of this realm, except only in the article of
serving upon juries. But, instead of this, they have several
peculiar provinces of far greater consequence and concern;
being not only by birth hereditary counsellors of the crown,
and judges upon their honour of the lives of their brother-
peers, but also arbiters of the property of all their fellow-
subjects, and that in the last resort. In this their judicial
capacity they are bound to decide the nicest and most critical
points of the law : to examine and correct such errors as have
escaped the most experienced sages of the profession, the
lord-keeper and the judges of the courts of Westminster.
Their sentence is final, decisive, irrevocable; no appeal, no
correction, not even a review can be had: and to their de-
termination, whatever it be, the inferior courts of justice must
conform ; otherwise the rule of property would no longer be
uniform and steady.

SHouLD a judge in the most subordinate jurisdiction be
deficient in the knowledge of the law, it would reflect infinite
contempt upon himself, and disgrace upon those who employ
him. And yet the consequence of his ignorance is compara-
tively very trifling and small: his judgment may be examined,
and his errors rectified by other courts. But how much more
serious and affecting is the case of a superior judge, if without
any skill in the laws he will boldly venture to decide a ques-
tion upon which the welfare and subsistence of whole families
may depend ! where the chance of his judging right or wrong,
is barely equal ; and where, if he chances to judge wrong, he
does an injury of the most alarming nature, an injury without
possibility of redress !

YET, vast as this trust is, it can no where be so properly
reposed, as in the noble hands where our excellent consti-

[12]
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tution has placed it; and therefore placed it, because, frot.n
the independence of their fortune and the dignity of their
station, they are presumed to employ that leisure which is
the consequence of both, in attaining a more extensive know-
ledge of the laws than persons of inferior rank; and because
the founders of our polity relied upon that delicacy @f senti-
ment, so peculiar to noble birth ; which, as on the one han.d
it will prevent either interest or affection from interfering in
questions of right, so on the other it will bind a peer in honour,
an obligation which the law esteems equal to another’s oath,
to be master of those points upon which it is his birth-righ

to decide. (2)

THE Roman pandects will furnish us with a piece of his-
tory not unapplicable to our present purpose. Servius Sul-
picius, a gentleman of the patrician order, and a celebrated
orator, had occasion to take the opinion of Quintus Mutius
Scaevola, the then oracle of the Roman law ; but, for want of
some knowledge in that science, could not so much as under-
stand even the technical terms which his friend was obliged
to make use of. Upon which Mauatius Scaevola could not
forbear to upbraid him with this memorable reproof®, ¢ that
¢ it was a shame for a patrician, a nobleman, and an orator
“ of causes, to be ignorant of that law in which he was so

8 Ff. 1. 2. 2. § 43. Turpe esse patricio, et nobili, et causas oranti, jus in quo
versarelur ignorari.

(2) It was not upon any such refined reasoning as that stated in the
text, that the- peers have become in our constitution the court of last
appeal, see Vol.1IL. p.57. At the same time it is probable that the great
trust can be no where so properly reposed; it is not that the lords are
presumed by the constitution to be better acquainted with the law than
the judges, whose decisions they are called upon to review ; on the contrary,
the constitution makes the judges their dignificd attendants for the purpose
of informing them in the law. But when questions have been thoroughly
discussed before tribunals, in which the best talents, longest experience, and
soundest knowledge are supposed to preside, it is felt that for settling them
definitively, authority is wanted more than new light. In a difficult case
the lords usually pronounce the judgment which the twelve judges have
dictated to them; yet every one mustbe sensible that that judgment so
pronounced is far more weighty as the decree of that august tribunal, than
it would be as the decision of twelve judges affirming or over-ruling a pre-
vious judgment of other judges. :
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¢ peculiarly concerned.” This reproach made so deep an
impression on Sulpicius, that he immediately applied himself
to the study of the law: wherein he arrived to that profici-
ency, that he left behind him about an hundred and fourscore
volumes of his own compiling upon the subject; and became,
in the opinion of Cicero®, a much more complete lawyer than
even Mutius Scaevola himself.

1 wouLp not be thought to recommend to our English no-
bility and gentry to become as great lawyers as Sulpicius ;
though he, together with this character, sustained likewise
that of an excellent orator, a firm patriot, and a wise, inde-
fatigable senator: but the inference which arises from the
story Is this, that ignorance of the laws of the land hath ever
been esteemed dishonourable in those who are entrusted by
their country to maintain, to administer, and to amend them.

Bur surely there is little occasion to enforce this argument
any farther to persons of rank and distinction, if we of this
place may be allowed to form a general judgment from those
who are under our inspection : happy, that while we lay down
the rule, we can also produce the example. You will, there-
fore, permit your professor to indulge both a public and pri-
vate satisfaction, by bearing this open testimony ; that, in the
infancy of these studies among us, they were favoured with
the most diligent attendance, and pursued with the most un-
wearled application, by those of the noblest birth and most
ample patrimony; some of whom are still the ornaments of
this seat of learning; and others at a greater distance con-
tinuc doing honour to it’s institutions, by comparing our
polity and laws with those of other kingdoms abroad, or ex-
erting their senatorial abilities in the councils of the nation
at home.

Nor will some degree of legal knowledge be found in the
least superfluous to persons of inferior rank : especially those
of the learned professions. The clergy, in particular, besides
the common obligations they are under in proportion to their

[13]
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rank and fortune, have also abundant reason, considered
merely as clergymen, to be acquainted with many branches
of the law, which are almost peculiar and appropriated to
themselves alone. Such are the laws relating to advowsons,
institutions, and inductions; to simony, and simoniacal con-
tracts; to uniformity, residence, and pluralities; to tithes,
and other ecclesiastical dues; to marriages, (more especially
of late,) and to a variety of other subjects, which are con-
signed to the care of their order by the provisions of parti-
cular statutes. To understand these aright, to discern what
is warranted or enjoined, and what is forbidden by law, de-
mands a sort of legal apprehension ; which is no otherwise to
be acquired, than by use, and. a familiar acquaintance with
legal writers.

For the gentlemen of the faculty of physic, I must frankly
own that I see no special reason, why they in particular should
apply themseives to the study of the law, unless in common
with other gentlemen, and to complete the character of ge-
neral and extensive knowledge ; a character which their pro-
fession, beyond others, has remarkably deserved. They will
give me leave, however, to suggest, and that not ludicrously,
that it might frequently be of use to families upon sudden
emergencies, if the physician were acquainted with the doc-
trine of last wills and testaments, at least so far as relates to the
formal part of their execution.

Bur those gentlemen who intend to profess the civil and
ecclesiastical laws, in the spiritual and maritime courts of this
kingdom, are, of all men (next to common lawyers), the most
indispensably obliged to apply themselves seriously to the
study of our municipal laws. For the civil and canon laws,
considered with respect to any intrinsic obligation, have no
force or authority in this kingdom ; they are no more binding
in England than our laws are binding at Rome. But as far
as these foreign laws, on account of some peculiar propriety,
have in some particular cases, and in some particular courts,
been introduced and allowed by our laws, so far they oblige,
and no farther; their authority being wholly founded upon
that permission and adoption. In which we are not singular
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in our notions : for eveg in Holland, where the imperial law
is much cultivated, and its decisions pretty generally followed,
we are informed by Van Leeuwen’, that ¢ it receives it’s force
“ from custom and the consent of the people, either tacitly or
¢ expressly given: for otherwise (he adds) we should no more
“ be bound by this law, than by that of the Almains, the
¢ Franks, the Saxons, the Goths, the Vandals, and other, of
¢ the antient nations.” Wherefore, in all points in which
the different systems depart from each other, the law of the
land takes place of the jaw of Rome, whether antient or mo-
dern, imperial or pontifical. And, in those of our English
courts, wherein a reception has been allowed to the civil and
canon laws, if either they exceed the bounds of that reception,
by extending themselves to other matters than are permitted
to them ; or if such courts proceed according to the decisions
of those laws, in cases wherein it'is controlled by the law of
the land, the common 1w in either instance both may, and
frequently does, prohibit and annul their proceedings *: and
it will not be a sufficient esbeuse for them to tell the king’s courts
at Westminster, that their practice is warranted by the laws of
Justinian or Gregory, or is conformable to the deerees of the
Rota, or imperial chamber. For which reason it becomes
highly necessary for every civilian and canonist, that would

act with safety as a judge, or w'?h prudence and reputation as
an advocate, to know in what cases and how far the English

laws have given sanction to the Roman; in what points the
latter are rejected ; and where they are both so intermixed
and blended together as to form certain supplemental parts
of the common law of England, distinguished by the titles of
the king’s maritime, the king’s military, and the king’s eccle-
siastical law. The propriety of which inquiry the university
of Oxford has for more than a century so thoroughly seen,
that in her statutes' she appoints, that one of the three ques-
tions to be annually discussed at the act by the jurist-inceptors
shall relate to the common law ; subjoining this reason, “ quia
< juris civilis studiosos decet haud imperitos esse juris muniei-
“ palis, et differentias exteri patriique juris notas habere.”

Dedicatio corporis juris civilis. Edit.  Fletam. 5 Rep. Caudrey’s case, £ Inst,
1663. 599.

t Hale #ist. C. L, c.2. Seldeniz ¥ Tit. FII, Sect. 2. § 2.

[16]
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Anid the ixtes n of she nnivarﬁiq’-gJCambridge speak ex-
presely to tife same effect. C -3
. ¥ r

From thé general use and 11mssmf some acquaintance
with the common law, the inference extremely easy with
vegard fo the propriety of the present institution, in a place

laoghich tlemen of all ranks a#id degrees resort, as the
i foumtain of¥all useful knowledge. But how it has come to
pass that a'design of this sort has wver before taken place
in the univérsity, and the reason whyf the study of our laws
has in gengral fallen into disuse, I shall previously proceed
to inquires s

4

. Sir Joh# Fortescue, in his panegyric on the laws of Eng-

land, (which was written jn the reign of Henry the sixth,)

1

puts™ a very obvious question into the mouth of the young
paince, wh%n he is exhorting to apﬂy himself to that branch
of learning

“ Why the laws of England, being so good, so
“ fruitful, and so commodious, aréﬁot taught in the univer-
“ sities, as ¥he civil and canon laws are ?” In answer to which
he gives o Wwhat seems, with due deference be it spoken, a very
jejune and unsatisfactory reason; being, in short, that *as the
¢ proceedings at common law were in his time carried on in
¢ three different tongues, the English, the Latin, and the
¢ French, that science must be necessarily taught in those
“ three several languages; but that in the universities all
“ sciences were taught in the Latin tongue only;” and there-
fore hé concludes, ¢ that they could not be conveniently
“ taught or studied in our universities.” But without at-
tempting to examine seriously the validity of this reason, (the
very shadow of which by the wisdom of our late constitutions
is entirely taken away,) we, perhaps, may find out a better, or
at least a more plausible account, why the study of the mu-
nicipal laws has been banished from these scats of science,
than what the learned chancellor tl‘;;ggﬁh; it prudent to give
to his royal pupil. * “

[

™ Doctor legum mox a doctoratu dabit yurigmoscat. Stat, Eliz. R, c.14. Cowel,
operam legrbus Angliae, vt "non sit im- Insfiul. proemio. =
peritus eavum  legum quas habet sua " . 47. . B
patria, ot diffrendias exteri patriiguc  ® c. 48, RN
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THAT ancient collection of unwritten maxims and customs,
which is called the common law, however compounded, or
from whatever fountains derived, had subsisted immemorially
ia this kingdom; and, though somewhat altered and impaired
by the violence of the times, had in great measure weathered
the rude shock of the Norman conquest. This had endeared
it to the people in general, as well because it’s decisions were
universally known, as because it was found to be excellently
adapted to the genius of the English nation. In the knowledge
of this law consisted great part of the learning of those dark
ages ; it was then taught, says Mr. Selden P, in the monasteries,
in the unzversities, and in the families of the principal nobility.
The clergy in particular, as they then enggossed almost every
other branch of learning, so (like their predecessors the British
Druids 1) they were peculiarly remarkable for their proficiency
in the study of the law. Nullus clericus nisi causidicus, is
the character given of them soon after the conquest by
William of Malmsbury ™. The judges therefore were usually
created out of the sacred order® as was likewise the case
among the Normanst; and all the inferior offices were sup-
plied by the lower clergy, which has occasioned their succes-
sors to be denominated clerks to this day.

But the common law of England, being not committed to
writing, but only handed down by tradition, use, and expe-
rience, was not so heartily relished by the foreign clergy; who
came over hither in shoals, during the reign of the conqueror
and his two sons, and were utter strangers to our constitution
as well as our language. And an accident which soon after
happened, had nearly completed its ruin. A copy of Justi-
nian’s pandects, being newly ® discovered at Amalfi, soon
brought the civil law into vogue all over the west of Europe,
where before it was quite laid aside™ and in a manner for-
gotten ; though some traces of it’s authority remained in Italy *

P ad Fletam. 7. 7. draulzr, et les autres personnes qui ont
9 Ceesar de dello Gall. 6. 18. dignitez in sainctes eglises ; los abbez, les
¥ De gest. reg. l. 4, prieurs conventaulz, et les gouverneurs
* DNugdale Orig. jurid. c. 8. des eglises, &c. Grand Coustumier, ch, 9.

t Les juges sont sages personnes et v Circ. 4. D. 1130.
autentiques, — sicome les archevesques, v LL. Wisigoth. 2. 1.9.
evesques, les chanoines des eglises cathe- * Capitular. Hiludov. Pii. 4.102.

VvOolL. I. C
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and the eastern provinces of the empire?. This now became
in a particular manner the favourite of the popish clergy, who
borrowed the method and many of the maxims of the canon
law from this original. The study of it was introduced into
several universities abroad, particularly that of Bologna;
where exercises were performed, lectures read, and degrees
conferred in this faculty, as in other branches of science: and
many nations on the continent, just then beginning to recover
from the convulsions consequent upon the overthrow of the
Roman empire, and settling by degrees into peaceable forms
of government, adopted the civil law, (being the best written
system then extant,) as the basis of their several constitutions ;
blending and interweaving it among their own feodal customs,
in some places with a more extensive, in others a more con-
fined authority =

Nor was it long before the prevailing mode of the times
reached England. For Theobald, a Norman abbot, being
elected to the see of Canterbury 8, and extremely addicted to
this new study, brought .over with him in his retinue many
learned proficients therein; and among the rest Roger sir-
named Vacarius, whom he placed in the university of Oxford®,
to teach it to the people of this country. But it did not meet
with the same easy reception in England, where a mild and
rational system of laws had been long established, as it did
upon the continent ; and though the monkish clergy (devoted
to the will of a foreign primate) received it with eagerness and
zeal, yet the laity, who were more interested to preserve the
.old (constitution, and had already severely felt the effect of
many Norman innovations, continued wedded to the use of
the common law. King Stephen immediately published a
proclamation ¢, forbidding the study of the laws, then newly
imported from Italy ; which was treated by the monks? as a
piece of impiety, and although it might prevent the intraduc-
tion of the civil law process into our courts of justice, yet did

¥ Selden ad Fletam. 5. 5. ¢ Rog. Bacon, citat. per Selden in
2 Domat's treatise of law, c. 18, § 9. Fletam. 7. 6. in Fortesc. c. 33. & 8 Rep.
Epistol. Innocent IV. in M. Paris ad Pref,
4..D. 1254. ¢ Joan. Sarisburiens, Pelyoras. 8,
* 4.0, 1188. 22, )

b Gervas. Dorobern, Act. Pontif.
~ cot. 1663,



?L. OF THE LAW. 19

not hinder the clergy from reading and teaching it in their own
schools and monasteries.

Frowm this time the nation seems to have been divided into
two parties ; the bishops and clergy, many of them foreigners,
who applied themselves wholly to the study of the civil and
canon laws, which now came to be inseparably interwoven
with each other ; and the naobility and laity, who adhered with
equal pertinacity to the old common law : both of them reci-
procally jealous of what they were unacquainted with, and
neither of them perhaps allowing the opposite system that
real merit which is abundantly to be found in each. This
appears, on the one hand, from the spleen with which the
monastic writers ¢ speak of our municipal laws upon all occa-

sions; and on the other, from the firm temper which the:

nobility shewed at the famous parliament of Merton : when
the prelates endeavoured to procure an act, to declare all
bastards legitimate in case the parents intermarried at any
time afterwards; alleging this only reason, because holy
church (that is, the canon law) declared such children legi-
timate : but ¢ all the earls and barons (says the parliament
¢ roll T) with one voice answered, that they would not change

¢ the laws of England, which had hitherto been used and:

¢« approved.” And we find the same jealousy prevailing
above a century afterwards #, when the nobility declared with
a kind of prophetic spirit, ¢ that the realm of England hath
‘“ never been unto this hour, neither by the consent of our
¢ lord the king and the lords of parliament shall it ever be,
“ ruled or governed by the civil law ".” And of this temper
between the clergy and laity many more instances might
be given.

WHhILE things were in this situation, the clergy, finding it
impossible to root out the municipal law, began to withdraw
themselves by degrees from the temporal courts; and to that'
end, very early in the reign of King Henry the third, epis-

¢ Joan, Sarisburiens. Polycrat. 5.16. mutare, quae hucusgque usilatac sunt et
Polydor. Virgil. Hist. l. 9. approbatae.
¥ Stat. Merton. 20 Hen.III. ¢. 9. % 11 Ric, II.
Et omnes comites et baromes una voce " Selden. Jan. Angizr. | 2. §48.
b, quod nolunt leges Arigliae in Fortesc. ¢, 33,

[201]
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copal constitutions were published !, forbidding all ecclesiastics
to appear as advocates in foro saeculari: mnor did they long
continue to act as judges there, not caring to take the oath of
office which was then found necessary to be administered, that
they should in all things determine according to the law and
custom of this realm ¥; though they still kept possession of
the high office of chancellor; an office then of little juridical
power; and afterwards, as it’s business increased by degrees,
they modelled the process of the court at their own discretion.

Bur wherever they retired, and wherever their authority
extended, they carried with them the same zeal to introduce
the rules of the civil, in exclusion of the municipal law. This
appears in a particular manner from the spiritual courts of all
denominations, from the chancellor’s courts in both our uni-
versities, and from the high court of chancery before men-
tioned ; in all of which the proceedings are to this day in a
course much conformed to the civil law : for which no tolerable
reason can be assigned, unless that these courts were all under
the immediate directicn of the popish ecclesiastics, among
whom it was a point of religion to exclude the municipal law ;
Pope Innocent the fourth having forbidden ! the very reading
of it by the clergy, because its decisions were not founded on
the imperial constitutions, but merely on the customs of the
laity. And if it be considered, that our universities began
about that period to receive their present form of scholastic
discipline ; that they were then, and continued to be till the
time of the reformation, entirely under the influence of the
popish clergy; (Sir John Mason the first protestant, being
also the first lay, chancellor of Oxford;) this will lead us to
perceive the reason, why the study of the Roman laws was in
those days of bigotry ™ pursued with such alacrity in these seats

1217. without making her a civilian and a

| Spelman. Concil. 4. D.

Wilkins, vol. 1. p. 574. 599,

k Selden ad Fletam. 9. 3.

! M. Paris ad 4. D. 1254.

™ There cannot be a stronger instance
of the absurd and superstitious vener-
ation that was paid to these Jaws, than
that the most learned writers of the
times thought they could not form a per-
fect charatter even of the blessed virgin,

canonist ; which Albertus Magnus, the
renowned dominican doctor of the thir-
teenth century, thus proves in his Summa
de laudibus christiferae virginis (divinum
magis quam humanum opus) qu. 23. § 5.
« Item quod jura civilia, & leges, & de-
“ creta scivit in summo, probatur hoc
 modo ; sapienlia advocati manifestalur
¢ in tribus; unum, quod obtineat omnia
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of learning : and why the common law was entirely despised,
and esteemed little better than heretical.

AND, since the reformation, many causes have conspired
to prevent its becoming a part of academical education. As,
first, long usage and established custom; which, as ifi every
thing else, so especially in the forms of scholastic exercise,
have justly great weight and authority. Secondly, the real
intrinsic merit of the civil law, considered upon the footing of
reason and not of obligation, which was well known to the
instructors of our youth ; and their total ignorance of the merit
of the common law, though it’s equal at least, and perhaps an
improvement on the other. But the principal reason of all
that has hindered the introduction of this branch of learning,
1s, that the study of the common law, being banished from
hence in the times of popery, has fallen into a quite different
channel, and bas hitherto been wholly cultivated in another
place. But as the long usage and established custom of
ignorance of the laws of the land, begin now to be thought
unreasonable ; and as by these means the merit of those laws
will probably be more generally known; we may hope that
the method of »studying them will soon revert to its antient
course, and the foundations at least of that science will be laid
in the two universities ; without being exclusively confined to
the channel which it fell into at the times I have just been
describing.

For, being then entirely abandoned by the clergy, a few
stragglers excepted, the study and practice of it devolved of
course into the hands of laymen: who entertained upon their
parts a most hearty aversion to the civil law ", and made no
scruple to profess their contempt, nay even their ignorance ®

¢ contra judicem justum & sapientem ; nardinus de Busti, (Mariale, part 4.
*“ secundo, quod conira adversartum serm. 9.) very gravely subjoins this note:
astutum & sagacem ; tertio, quod in ¢ Nec videtur incongruum mulieres ha-
¢ causa desperata : sed beatissima virgo, ¢ bere peritiam juris. Legitur entm de
¢ contrajudicem sapientissimum, Domi- ¢ wurore Joannis Andreae glossatoris,quod
“ mum; contra adversarium callidissi- < tantam periam in utroquejure habuil,
¢ mum, diabolum ; in causa nostra < utpublice in scholis legere ausa sit.’’
¢ desperata ; sententiam optatam obti- ® Fortesc. delaud. LL. c. 23.

¢ muit.”” - To which an eminent {ran- © This remarkably appeared in the
ciscan, two centuries afterwards, Ber- case of the abbot of Torum, 2L

1



[28]

22 ON THE STUDY

of it, in the most public manger. But still, as the balance of
learning was greatly on the side of the clergy, and as the
common law was no longer faught, as formerly, in any part
of the kingdom, it must have been subjected to many incon-
veniences, and perhaps would have been gradually lost and
overrun by the civil, (a suspicion well justified from the fre-
quent transcripts of Justinian to be met with in Bracton and
Fleta,) had it not been for a peculiar incident, which hap-
pened at a very critical time, and contributed greatly to its

support.

Tue incident which I mean was the fixing the court of
common pleas, the grand tribunal for disputes of property, to
be held in one certain spot; that the seat of ordinary justice
might be permanent and notorious to all the nation. Ior-
merly that, in conjunction with all the other superior courts,
was held before the king’s capital justiciary of Ingland, in
the awula regis, or such of his palaces wherein his royal person
resided ; and removed with his household from one end of the
kingdom to the other. This was found to occasion great
inconvenience to the suitors; to remedy which it was made
an article of the great charter of liberties, both that of King
John and King Henry the third®, that *common pleas should
“ no longer follow the king’s court, but be held in some

* certain place:” in consequence of which they have ever

since been held (a few necessary removals in times of the
plague excepted) in the palace of Westminster only. This
brought together the professors of the municipal law, who
before were dispersed about the kingdom, and formed them
into an aggregate body ; whereby a society was established of

v JII. 24, who had caused a cer-
tain prior to be summoned to answer at
Avignon for erecting ap oratory contra
wnhibitionem novi operis : by which words
Mr. Selden (in Flet. 8. 5.) very justly
understands to be meant the title de novi
operts nuntiatione both in the civil and
canon laws, (Ff. 39. 1. (. 8. 11. and
Decretul. not Extrov. 5. 32.) whereby
the erection of any new buildings in
prejudice of more antient ones was pro-
hibited. But Skipwith the king’s ser-

jeant, and afterwards chief baron of the
Exchequer, declares them to be flat
nonsense : “ in ceur parolz, contra in-
“ hibitionem novi operis ny ad pas en-
“ tendment :” and justice Schardelow
mends the matter but little by informing
him, that they signify a restitution 1
their law : for which reason he very sagely
resolves to pay no sort of regard to them,
“ Ceo m’est que un restitution en leyr ley,
 pur que a ceo n’avomus regard, &¢."
Pe 7. & ¢ 11,
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persons, who, (as Spelman ? observes,) addicting themselves
wholly to the study of the laws of the land, and no longer
considering it as a mere subordinate science, for the amuse-
ment of leisure hours, soon raised those laws to that pitch of
perfection, which they suddenly attained under the suspices of
our English Justinian, king Edward the first. *

IN consequence of this lucky assemblage, they naturally
fell into a kind of collegiate order ; and, being excluded from
Oxford and Cambridge, found it necessary to establish a new
university of their own. This they did by purchasing at va-
rious times certain houses (now called the inns of court and
of chancery) between the city of Westminster, the place of
holding the king’s courts, and the city of London, for ad-
vantage of ready access to the one, and plenty of provisions
in the other*. Hereexercises were performed, lectures read,
and degrees were at length conferred in the common law, as
at other universities in the canon and civil. The degrees
were those of barristers (first styled apprentices® from apprendre,
to learn) who answered to our bachelors: as the state and
degree of a serjeant®, servientis ad legem, did to that of doctor.

THE crown seems to have soon taken under its protection
this infant seminary of common law; and the more effec-

anthor’s history of England, 4.D.
1259, in the casc of one William de Bus-
sy, who, being called to account for his

9 Glossar. 334. ' Fortesc, c. 48.
» Apprentices or barristers seem to
have been first appointed, by an ordi-

nance of king Edward the first in par-
liament, in the 20th year of his reign,
(Spelm.  Gloss. 37. Dugdale, Org.
Jurid. 55.)

t The first mention which I have met
with in our law books of serjeants or
countors, is in the statute of Westm., 1.
3 Ed. I. c. 29. and in Horn’s Mirror,
c.1. §10.¢.2. §5.¢c.3. § 1.in the
same reign. But M. Paris, in his life
of John II. abbot of St. Albans, which
he wrote in 1255, 39 Hen. II1I., speaks
of advocates at the common law, or
countors, (quos banci narratores vulgari-
ter appellamus) as of an order of men
well kitown. And we have an example
of the antiquity of the coif in the same

great knavery and malpractices, claimed
the benefit of his orders or clergy, which
till then remained an entire secret; and
to that end wvoluit gamenta coifae suae
solvere ut palam monstraret se tonsuram
habere clericalem ; sed non est permis-
sus. Satelles vero eum arripiens, non
per coifae ligamina scd per guitur eum
apprehendens, traxit ad carcerem. And
hence Sir H. Spelman conjectures
(Glossar. 335.) that coifs were intro.
duced to hide the tonsure of such rene-
gade clerks as were still tempted to re-
main in the secular courts in the quality
of advocates or judges, notwithstanding
their prohibition by canon.

[ 24
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tuelly to foster and cherish it, king Henry the third, jn the
mineteenth year of his reign, issued out an order directed
to the mayor and sheriffs of London, commanding that no
regent of any law schools within that city should for the fu-
ture teach law thereint. The word law, or Jeges, being a
general term; may create some doabt at this distance of time,
whether the teaching of the civil law, or the common, or
both, is hereby restrained. But in either case it tends to the
same end. If the civil law only is prohibited, (which is Mr.
Selden’s” opinion,) it is then a retaliation upon the clergy,
who had excluded the common law from tkeir seats of learn-
ing. If the municipal law be also included in the restriction,

(as Sir Edward Coke* understands it, and which the words

seem to import,) then the intention is evidently this; by pre-

venting private teachers within the walls of the city, to collect

all the common lawyers into the one public university, which

was newly instituted in the suburbs.

IN this juridical university (for such it is insisted to have been
by FortescueY and Sir Edward Coke?), thcre are two sorts of
collegiate houses ; one called inns of chancery, in which the
younger students of the law were usually placed, ¢ learning
 and studying,” says Fortescue®, ¢ the originals, and as it
“ were the elements of the law; who, profiting therein, as
“ they grew to ripeness, so were they admitted into the
“ greater inns of the same study, called the inns of court.”
And in these inns of both kinds, he goes on to tell us, the
knights and barons, with other grandees and noblemen of the
realm, did use to place their children, though they did not
desire to have them thoroughly learned in the law, or to get
their living by its practice: and that in his time there were
about two thousand students at these several inns, all of whom,
he informs us, were filii nobilium, or gentlemen born.

Hexce it is evident, that (though under the influence of
the monks our universities neglected this study, yet) in the
time of Henry the sixth it was thought highly necessary, and

¥ Ne aliquis scholas regens de legibus ™ ad Flet. 8. 2. * 2 Inst. proém,
in eadem civitate de caetero ibidem leges Y c. 49. 2 3 Rep, pref.
doccat, ~ 3 ¢ 49,
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was the universal practice, for the young nobility.and gentry
to be instructed in the originals and elements of the laws.

But by degrees this custom has fallen into disuse ; so that in.

the reign of queen -Elizabeth Sir Edward Coke ® does not
reckon above a thousand students, and the number at present
is very considerably less. Which seems principally owing to
these reasons : first, because the inns of chancery being now
almost totally filled by the inferior branch of the profession,
are neither commodious nor proper for the resort of gentle-
men of any rank or figure; so that there are very rarely any
young students entered at the inns of chancery; secondly,
because in the inns of court all sorts of regimen and acade-
mical superintendance, either with regard to morals or studies,
are found impracticable, and therefore entirely neglected :
lastly, because persons of birth and fortune, after having
finished their usual courses at the universities, have seldom
leisure or resolition sufficient to enter upon a new scheme of
study at a new place of instruction. Whereforp few gentle-
men now resort to the inns of court, but such for whom the
knowledge of practice is absolutely necessary; such I mean
as are intended for the profession : the rest of our gentry (not
to say our nobility also) having usually retired to their estates,
or visited foreign kingdoms, or entered upon public life, with-
out any instruction in the laws of the land, and indeed with
hardly any opportunity of gaining instruction, unless it can
be afforded them in these seats of learning.

Anp that these are the proper places for affording assist-
ances of this kind to gentlemen of all stations and degrees,
cannot (I think) with any colour of reason be denied. For
not one of the objections which are made to the inhs of
court and chancery, and which I have just now enumerated,
will hold with regard to the universities. Gentlemen may
here associate with gentlemen of their own rank and degree.
Nor are their conduct and studies left entirely to their own
discretion : but regulated by a discipline so wise and exact,
yet so liberal, so sensible, and manly, that their conformity
to its rules (which does at present so much honour to our
youth) is not more the effect of constraint than of their own

t 3 Rep. pref.
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inclinations and choice. Neither need they apprehend too
long an avocation hereby from their private concerns and
amusements, or (what is a more noble object) the service of
their friends and their country. This study will go hand in
hand with their other pursuits : it will obstruct none of them ;
it will ornament and assist them all.

Bur if, upon the whole, there are any still wedded to mo-
nastic prejudice, that can entertain a doubt how far this study
is properly and regularly academical, such persons I am
afraid either have not considered the constitution and design
of an university, or else think very meanly of it. It must be
a dcplorable narrowness of mind, that would confine these
seats of instruction to the limited views of one or two
learned professions. To the praise of this age be it spoken,
a more open and generous way of thinking begins now uni-
versally to prevail. The attainment of libéral and genteel
accomplishments, though not of the intellectual sort, has
been thought by our wisest and most affectionate patrons¢,
and very lately by the whole university!, no small improve-
ment of our ancient plan of education: and therefore I may
safely affirm that nothing (how wunusual soever) is, under due
regulations, improper to be zaught in this place, which is
proper for a gentleman to learn. But that a science, which
distinguishes the criterions of right and wrong ; which teaches
to establish the one, and prevent, punish, or redress the
other; which employs in its theory the noblest faculties of
the soul, and exerts in its practice the cardinal virtues of the
heart; a science, which is universal in its use and extent