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PREFACE
TO THE SEVENTH EDITION.

This Work was originally put forward simply as a

Students' Manual

—

ahvajjs remembering that a person

f.does not cease to he a student merely because he is called to

the Bar, or admitted a Solicitor.

":: The learned Author, in his preface to the first

—edition, stated that his object was to bring together

and to elucidate the 150 cases of most general

importance in the Common Law.

The unusual style in which the book was written

was adopted as likely to arrest the attention, aid the

memory, and make the study of the law less dry and

repulsive. " Moreover," said the Author, '^ now and

then, in the stating of a case, certain deviations from

strict accuracy may be discovered. For instance, I

have treated nearly every case as if at nisi prius

;

deeming it undesirable to confuse the student, and

withdraw his attention from the true point and effect

of the decision by appeals, rules for new trials, &c."

When the present Editor undertook the task of

preparing the fourth edition, he endeavoured hj a



iv PBEFAGE TO THE SEVENTH EDITION.

considerable modification of the style originally

adopted by the Author, by a re-arrangement and

some alterations of the leading cases, and by revising

and in many cases re-writing the notes, and making a

large addition to the cases cited as illustrating the

text, to increase the utility of the work as a hooJc of

reference for ])ractitioners^ without rendering it less

acceptable to the latv student. That this course has

been fully approved seems evident from the constant

increase in the demand for the book, a fifth and sixth

edition having been exhausted within a short time.

The Editor has again carefully revised the work,

re-writing some of the notes, and making such

alterations and additions to the cases as seemed

necessary or advisable.

All cases of importance down to November, 1903,

bearing upon the subjects dealt with are, it is

believed, now included in the text, or referred to in

the notes.

RICHARD WATSON.

VI, Piccadilly, Bbadford.

Ih'n-inhcl\ 19();3.
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J'tfirmaiwn mi ^antmck,

OFFER AND ACCEPTANCE.

Proposal may be retracted be/ore Acceptance.

COOKE V. OXLEY. (1790)

[3 T. K. 653 ; 1 E. E. 783.]

OxLEY having a quantity of tobacco on hand proposed

to Cooke to sell him 266 hogsheads of it. Cooke asked to

be allowed till foiu" o'clock to decide ; and Oxley consented

to this. But after Cooke had gone away to think it over,

Oxley altered his mind, and resolved not to let Cooke have

his tobacco.

This was an action by Cooke for non-delivery of the

tobacco : but he did not succeed, because it was held that,

as there was no consideration for Oxley's promise to keep

his offer open, he could retract it with impunity at any

time before Cooke announced his assent to it {a).

[1]

(ff) Although this case has been
freely criticised by eminent authors

in America, the soundness of the

principle it has established cannot
now be questioned in this country.

The point raised is discussed in

Benjamin on Sale, p. 69 (4th ed.).

The action was not on the promise
to keep the offer open, but for the

non- delivery of goods as upon a

complete bargain and sale ; and
the declaration was held insufKcieut
because it did not allege that the
defendant had actually left the
offer open for acceptance as ho
had promised. But see Pollock on
Contracts, p. 26 [e) (7th od.). The
case, however, must not be read as
supjjorting the view that a tacit

revocation is sufficient.
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OFFER AND ACCEPTANCE.

Considera-

tion for

proposal.

Biddings
at auc-
tions.

It is to bo observed that if Cooke had given Oxley sixpence for

keeping the offer open, or if ho had agreed to pay a higher price

for the tobacco in consequence, there would have been a considera-

tion for Oxley's promise, and he would have been bound by it.

The case was followed in Eoutlcdge v. Grant (i) (where it was held

that defendant having offered to buy a house in St. James's Street,

and to give plaintiff six weeks for a definite answer, he might at

any time during the six weeks, and before it was accepted, with-

draw his offer), and it may be taken to be clear law that a mere

2iroposal may he revoked at any time hefore acceptance. If, however,

the offer is made under seal it cannot be revoked; even though

uncommunicated to the person to whom it is intended to be made,

it remains open for acceptanoe when he becomes aware of it, but if

the promisee then refuses his assent the contract is avoided (c). It

is on this principle that at an auction a bidding can be retracted

any time before the hammer goes down (J). Till then there has

been no accej)tance of the bidder's proposal. An auctioneer who
advertises the sale of certain goods does not by that advertisement

alone enter into any contract or wai'ranty with those who attend

the sale that the goods shall be actually sold(e). But where a sale

is advertised as without reserve, and a lot is put up and bid for,

there is a binding contract between the auctioneer and the liighest

bidder that the goods shall be knocked down to him (/).

Auction sales are now governed by sect. 58 of the Sale of Goods

Act, 1893 ((/), which provides as follows :

—

" (1) Where goods are put up for sale by auction in lots, each

lot is _23r??7ia facie deemed to be the subject of a separate

conti'act of sale

:

(2) A sale by auction is comj^lete when the auctioneer

announces its completion by the fall of the hammer, or in

other customary manner. Until such announcement is

made any bidder may retract his bid :

(3) Where a sale by auction is not notified to be subject to a

right to bid on behalf of the seller, it shall not be lawful

{b) (1828), 4 Bing. G53 ; 6 L. J.

C. P. 166. See also Bristol Aerated
Bread Co. v. Maggs (1890), 44 Ch.
D. 616; 59 L. J. Ch. 472.

(c) Xenos v. Wickham (1866),

L. E. 2 H. L. 296 ; 36 L. J. C. P.

313.

{(I) Payne ZJ. Cave (1789), 3 T. R.
148 ; 1 R. R. 679 ; and see Warlow
V. Harrison (1858), 1 E. & E. 295

;

28 L. J. Q. B. 18 ; 29 L. J. Q. B.
141. See also the recent case of
Van Praaghr. Everidge, [1903] 1

Ch. 434
; 72 L. J. Ch. 260 ; which

was the case of a person bidding
for one lot in mistake for another.

{e) Harris r. Nickerson (1873),
L. R. 8 Q. B. 286 ; 42 L. J. Q. B.
171.

(/) Warlow V. Harrison, supra.

[g) 56 & 57 Vict. c. 71.
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for the seller to bid himself or to employ any person to bid

at such sale, or for the auctioneer knowingly to take any

bid from the seller or any such person. Any sale contra-

vening this rule may bo treated as fraudulent by the

buyer

:

(4) A sale by auction may be notified to be subject to a

reserved or upset price, and a right to bid may also be

resei-ved expressly by or on behalf of the seller.

Where a right to bid is expressly reserved, but not otherwise, the

seller, or any one person on his behalf, may bid at the auction."

A mere declaration of intention, and a mere invitation for offers, ^VTiat

must be distinguished from the offer or proposal which is the first
^^ ^^

step in the formation of a contract. An excellent illustration of " offer."

this distinction is offered by Spencer v. Harding (A). In that case

the defendants sent out a circular as follows :
" We are instructed

to offer to the wholesale trade for sale by tender the stock in trade

of" A., amounting to so-and-so, "and which will be sold at a

discount in one lot. 'Payment to be made in cash." It was held

that this did not amount to a contract or promise to sell to the

person who made the highest tender, but was, to use Mr. Justice

Willes' words, '
' a mere proclamation that the defendants are ready

to chaffer for the sale of the goods, and to receive offers for the

jjurchase of them." This case was recently followed in Eooke v.

Dawson (i), where it was held that an announcement that an

examination for a scholarship would be held did not imply a

condition that the scholarship would be given to the com2")etitor

obtaining most marks ; and consequently that there was no con-

tract on which such competitor could sue the trustees of the

scholarship. The revocation of a j)roposal, however, to be effective,

must he commiuiicated to the other party before acceptance ; but it is

not necessary that there should be an actual and express with-

drawal of the offer, or what is called a retractation ; for knowledge

in point of fact of the proposer's changed intention, however ascer-

tained by the other party, will make the proposer's conduct a suffi-

cient revocation (/.•). An offer of a contract sent by letter cannot Contract

be withdrawn by merely posting a subsequent letter which does

not, in the ordinary course of the post, arrive until after the first

letter has been received and answered (/). In such a case tlie con-

(h) (1870), L. R. 5 C. P. 561
;

{k) Dickinson v. Dodds (1876), 2

39 L. J. C. P. 332 ; and see Mon- Ch. D. 463
;
45 L. J. Ch 777.

^ !/>/-( -IT r-iAAAT A r< U) Byrne v. Van Tienhovon
trealGa8Co.v.\asey, [1900] A. 0.

(ishO), 5 C. P. D. 344; 49 L. J.

595 ; 69 L. J. P. C. 134. C. P. 316 ; and Stevenson v. McLean
(i) [1895] 1 Ch. 480; 64 L. J. (1880), 5 Q. B. D. 346; 49 L. J.

Ch. 301. Q. B. 701.
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trad is complete the moment the letter accepting the offer is posted, even

Henthorn tfiouah it never reaches its destination (rn). The case of Hentliorn v.

Fraser [n) is a very good illustration of tlie law applicable to tlie

formation of contracts by letters sent tlirougb tbe post. II., wbo

lived at Birkenhead, called at the office of a land society in

Liverpool, to negotiate for the purchase of some houses belonging

to them, and the secretary signed and handed to him a note giving

him the option of jmrchase for fourteen days at 750?. On the next

day the secretary posted to H., between twelve and one o'clock, a

withdrawal of the offer, which reached Birkenhead at 5 p.m. In

the meantime H. had, at 3.50 p.m., posted to the secretary an un-

conditional acceptance of the offer, which was delivered in Liverpool

at 8.30 i).m., after the societj''s office had closed, and was opened

by the secretary on the follownug morning. It was held that a

binding contract was made on the posting of H.'s acceptance, that

the revocation of the offer was too late, and that H. was entitled

to specific performance ; and the rules of law governing the case

were stated to be : (1) That where the circumstances under which

an offer is made are such that it must have been within the con-

templation of the parties that, according to the ordinary usages of

mankind, the i>ost might be iised as a means of communicating the

acceptance of it, the acceptance is complete as soon as it is posted

;

(2) That in the present case, as the parties lived in different towns,

an acceptance by post must have been within their contemplation,

although the offer was not made by post
; (3) That a revocation of

an oft'er is of no eft'ect until brought to the mind of the person to

whom the offer was made, and that therefore a revocation sent by
post does not operate from the time of posting it. The rule that

the revocation of an offer must be received before the letter of

acceptance is posted has been based upon different grounds,

vi^., (a) that the post office is the common agent of both parties (o),

or ((3) that by general usage, the relation between the parties, or

the terms of the offer, an acceptance through the post has been

contemplated. It may also be supportid on the ground of con-

venience. It may here be pointed out that when a contract is

{m) Dunlop v. Higgins (1848), 1 jDostman is not an agent of the
H. L. 381 ; 12 Jur. 295 ; House- Post Office to receive letters, and,
hold Fire Insurance Co. v. Grant consequently, the deUvery to him of

(1879), 4 Ex. Div. 216; 48 L. J. a letter of acceptance of an apphca-
Ex. 577. tion of allotment of shares will not,

(m) [1892] 2 Ch. 27 ; 61 L. J. Ch. for the pvu-pose of fixing the time
373 ; and see In re London and of the acceptance, be regarded by
Northern Bank, Hz parte Jones, the Coiul; as a posting of the letter.

[1900] 1 Ch. 220 ; G9 L. J. Ch. 24
;

(o) But see per Kay, L. J., in
where it was held that a town Henthorn v. Eraser, siqjra.
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composed of an offer by letter and an acceptance of the offer by
letter, if tbe offer is clear and unambiguous, and the party who
answers it wishes to add to it any condition or qualification, the

onus rests upon him of stating clearly and precisely what that

condition or qualification is ; for if the answer, though ambiguous,

is capable of being construed as an acceptance pure and simple of

the offer, the party making the offer is justified in acting upon it

in that sense (/;). An offer by telegram is presumj)tive evidence

that a prompt reply is expected, and an acceptance by letter may
be evidence of such unreasonable delay as to justify a withdi-awal

of the offer {q). A proposer may not prescribe a time or form of

refusal so as to bind the other party if he does not refuse in the

specified time or form (/•). If no time is limited for acceptance, it

must be communicated within a reasonable time (s). The death of

the proposer before acceptance effects a revocation of the offer,

although unknown to the other party.

An ofl'er need not be made to an ascertained person, but no

conti'act can arise until it has been accepted by a definite person
;

thus, an action can be maintained for a reward offered in an Offers by

advertisement by any person who, though unaware of the reward ()!),
advertise-

has fulfilled the conditions therein prescribed. The leading case on

the subject is WiUiams v. Carwardine (;/), where the defendant had

caused a handbUl to be published to the effect that whoever would

give such information as should lead to the discovery and convic-

tion of the murderer of one Walter Carwardine should receive a

reward of 20/. In an action by a woman against the person who

{p) See English and Foreign the person entitled to the reward.
Credit Co. v. Arduin (1871), see Thatcher v. England (1846), 3

L. E. 5 H. L. 64; 40 L. J. Ex. C. B. 254; 15 L. J. C. P. 241
;

108. Gibbons r. Procter, siijjra. As to
(rj) Quenerduaine v. Cole (1883), what services are sufficient to earn

32 W. E-. 185. the reward, see Tamer v. Walker
(r) Felthouse v. Bindley (1862), (1867), L. E. 2 Q. B. 301 ; 36

31 L. J. C. P. 204 ; 11 C. B. N. S. L. J. Q. B. 112 ; Eallick v. Barber
869. (1813), 1 M. & S. 108 ; Bent v.

(s) EamsgateHotelCo. V.Monte- Wakefield Bank (1878), 4 C. P. D.
fiore (1866), L. E. 1 Ex. 109

;

1 ; 39 L. T. 576 ; Lancaster v.

35 L. J. Ex. 90. Walsh (1838), 4M. &W. 16; 1 H.
(0 Gibbons i\ Procter (1891), & H. 258 ; Smith r. Moore (1845),

64L. T. 594; 55 J. P. 616. It is 1 C. B. 438; 9 Jur. 352; and
difficult, however, to reconcile this when the informant is a policeman,
decision with the ordinary prin- England ;•. Davidson (1840), 11 A.
ciples governing the formation of & E. 856 ; 4 Jur. 1032 ; Neville r.

contracts. See Anson on the Law Kelly (1862), 32 L. J. C. P. 118;
of Contract, p. 19 (9th ed.). 12 C. B. N. S. 740 ; and Lockhart

(m) (1833), 4 B.& Ad. 621; 2 L.J. v. Barnard (1845), 14M. & W.674 ;

(N. S.) K. B. 101. See also Denton 15 L. J. Ex. 1. See also Lancaster
r. G. N. Ey. Co.,^josf, p. 320. As to r. Walsh, supra.
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The
'

' Smoke
Ball

"

case.

had offered the reward, it was held that she was entitled to succeed,

although the jury expressly found that she had not been induced

to give the information by the offer of the reward, but by other

motives. "There was a contract," said Parke, J., "with any

person who performed the condition mentioned in the advertise-

ment." In Carlill v. Carbolic Smoke Ball Co. (cc), the defendants

advertised that they would pay lOOZ. reward to any person who

contracted influenza after having used their '

' Carbolic Smoke Ball

"

according to the printed directions sujiplied. The plaintiff, on the

faith of this advertisement, purchased from a chemist one of the

defendants' " Smoke Balls," and used it according to the directions,

but nevertheless contracted influenza, and accordingly claimed the

100?. The Court held that the advertisement was an offer to con-

tract, which by the performance of the conditions therein contained,

the plaintiff had accepted, and that, having regard to the character

of the transaction, no notification of acceptance of the offer was

necessary, and consequently there was a binding contract by the

defendants to pay the 1001. The case of In re Agra and Masterman's

Bank (?/) is a good illustration of a definite acceptance of a general

offer addressed to an indefinite and unascertained body of persons
;

Automatic and so, too, is the case of the acceptance of the continuing offer

machmes. jxiade by the owner of an automatic distributing machine by a

person who puts in a coin to obtain some article contained in the

machine.

Importance of Miititality.

[2] JORDAN V. NORTON. (1838)

[4 M. & W. 161 ; 7 L. J. Ex. 281.]

Norton wrote to Jordan offering to buy a mare if the

latter would warrant her '^ sound and quiet in harness.^'

Jordan "UTote hack warranting her " sound and quiet in

double /larness,'' but saying he had never put her in single

harness. The mare was taken to Norton's, and then

{x) [1893] 1 Q. B. 256 ; 62 L. J.

Q. B. 257.
(»/) (18G7), L. R. 2 Ch. 391 ; 36

L. J. Oh. 222.
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turned out to be unsound. This was Jordan's action for

the price of the mare, and the question was whether or

not there was a complete contract. This question was

decided in the negative. " The correspondence," said

Parke, B., " amounts altogether merely to this : that the

defendant agrees to give t^venty guineas for the mare, if

there is a warranty of her being sound and quiet in

harness generally, but to that the plaintiff has not assented.

The parties have never contracted in writing ad idem."

It takes two to make a contract, and those two must have agree-

ing minds (z). That being so, an offer must be assented to in the

frecise terms in lohicli it is made. Jordan v. Norton is an excellent

illustration of this. So is Hutchison v. Bowker (a), where, it

having been shown that in the corn trade there was a distinction

between "good" barley and "fine" barley, there was held to be "Good"

no binding contract between a person who offered to sell " good "
;,^I ^^jf"'

barley and one who wr-ote back, "we accept your offer, expecting barley.

you to give us fine larhij and full iceiyJit." So, too, if there is an

offer of a house, and the answer is, "I decide to take the house, if

you and my agent, Mr. So and So, can agree ui^on the terms ; if

not, write to me," there is no final agreement {b). Again, in Lloyd

V. Nowell (c), where an agreement in writing between the plaintiff

and the defendant jn-ovided that the former was willing to sell to

the latter a leasehold house " subject to the prej)aration by my"
(the plaintiff's) " solicitor and completion of a formal contract," it

was held that this condition prevented the agreement from being

final. But it has been held that although in the written accej^tance

of a tender there may be an intimation that a more formal docu-

{z) Where parties had corre- defendant could not be heard to .say

sponded by means of a telegrapMc that he misunderstood it.

code, and the words in the proposal («) (1839), 5 M. & W. 535; 62

for a contract were understood and E. K. 821.

acted upon by them in different (i) Stanleys. Dowdeswell (1874),

senses, it was held, in the recent L. R. 10 C. P. 102 ; 23 W. U. 389
;

case of Falck r. WilUams, [19U0] and see Appleby r. Johnson (1874),

A. C. 176 ; 69 L. J. P. C. 17, that L. R. 9 C. P. 158 ; 43 L. J. C. P.

there was no contract, and that it 146; Hussuy r. Honie-Payue(1879),

was for the plaintiff, m an action 4 App. Ca. 311 ; 48 L. J. Ch. 846
;

for breach of contract, to show that and Preston r. Luck (1884), 27 Ch.

his constmction was the true one, I). 497 ; 33 W. R. 317.

and to prove that his proposal was (c) [1895] 2 Ch. 744 ; 64 L. J.

80 clear and unambiguous that the Ch. 744.
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Incom-
plete con-

tract.

Contract
sometimes
binding on
one party
only.

ment will be afterwards prepared, yet the parties raay be bound to

the terins of tlie tender and acceptance [d).

If, bowevcr, there lias been a complete acceptance of an offer,

the mere addition by the acceptor of words outside the bargain

does not prevent the creation of a contract. A recent illustration

of this rule is to be found in the case of Simpson v. Hughes (e),

where, in answer to a letter by the agent of the defendant contain-

ing an offer to sell freehold land, the plaintiff wrote accepting the

offer, but added : "I should like to know from what time

Mr. Ilughes wishes the purchase to date"; also, "You do not

mention fences, but I should be obliged if they may be seen to at

once as they really need attention "
; and the Court held that these

remarks were not to be treated as part of the bargain, and the

letter of the plaintiff was a complete acceptance of the offer.

The mere statement of the lowest price at which a vendor will

sell contains no implied contract to sell at that price to the person

making the inquiry. In Harvey v. Facey (/), the plaintiffs tele-

graphed, "Will you sell us B. H. P.? Telegraj^h lowest cash

price," and the defendants telegraphed in reply, " Lowest price for

B. H. P. 900/." and then the plaintiffs telegraphed, " We agree to

buy B. H. P. for 900?. asked by you. Please send us your title-

deed in order that we may get early possession," but received no

reply. It was held that there was no contract, as the final telegram

was not the acceptance of an offer to sell, for none had been made,

but was itself an offer to buy, the acceptance of which must be

expressed and could not be implied.

The contract may be binding on one party, but not on the other

;

f.y., on the party contracting with an infant, but not on the infant

himself {g) ; on the party who has signed a contract within the

Statute of Frauds, but not on the party who has not signed {h). So,

a person whose tender to supply stores to a railway company, '

' in

{d) Lewisi'. Brass (1877), 3 Q.B.
D. G67 ; 37 L. T. 738 ; distinguish-

ing Rossiter r. Miller (1878), 3 App.
Ca. 1124; 48 L. J. Ch. 10. See

also Bolton v. Lambert (1889), 41

Ch. Div. 295 ; 58 L. J. Ch. 425
;

Bristol Aerated Bread Co. v. Jlaggs

(1890), 44 Ch. D. 616; 59 L.J.
Ch. 472 ; discussed in Bellamy v.

Debenham (1890), 45 Ch. D. 481
;

60 L. J. Ch. 166 ; upheld, though
on different grounds, by the Court
of Appeal, [1891] 1 Ch. 412; 60

L. J. Ch. 166 ; Filby v. Hounsell,

[1896] 2 Ch. 737 ; 65 L. J. Ch. 852.

A good selection of the numerous
cases deciding what amounts to an
unquaUfied acceptance is to be
found in Pollock on Contracts, pp.
40—43 (7th ed.).

[e) (1897), 66 L. J. Ch. 334 ; 76
L. T. 237.

(/•) [1893] A. C. 552; 62 L.J.
P. C. 127.

(r/) Holt r. Ward (1733), 2
Strange, 937 ; 2 Barn. 173.

(A) Laythoarp r. Bryant (1836),
2 Bmg. N. C. 735 ; 5 L. J. (N. S.)

C. P. 217.
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such quantities as the company's storekeeper might order from time

to time," is accepted, may be bound to supply though the company
are not bound to order (i). It should be observed that the accept-

ance of the tender did not make the contract sued upon ; it was
merely an intimation by the company that they regarded Witham's

tender as an offer ; the tender was really a standing offer which

could be revoked by notice to the company at any time before it

was accepted by an order being given.

Contracts may be inferred as well as expressed. An inferred Inferred

contract is one which the Coui't, on principles of reason and justice, contracts,

presumes from the conduct of the parties they intended to make

;

for either the offer or accejitance, or both, may be conveyed by
conduct as well as by words, that is, may be tacit, or express. If,

for instance, a man avails himseK of the benefit of services done for

him, the Court may suj)ply the formal words of contract and require

him to pay an adequate compensation. An instance of an imjilied

contract is furnished by Pollard v. Photographic Co. (A-), where it

was held that a photographer may not sell or exhibit, or otherwise

deal with the photographic negatives of a private person who has

employed him to take the i^hotograph (/).

Inferred or tacit contracts are sometimes erroneously called

implied contracts ; but the former are true contracts, while the

latter are g^rast-contracts merely, or, in other words, in the former

the Coui't may infer, in the latter the law will im2)ly, the pro-

mises (m).

(?) Gr. N. Ry. Co. v. Witham A. C. 496 ; and Merryweather v.

(1873), L. R. 9 C. P. 16 ; 43 L. J. Moore, [1892] 2 Ch. 518 ; 61 L. J.

C. P. 13. Ch. 505; Lamb v. Evans, [1893]
{k) (1889), 40 Ch. D. 345; 58 L. 1 Ch. 218; 62 L. J. Ch. 404;

J. Ch. 251 ; approved in Boucus v. Robb v. Green, [1895] 2 Q. B. 315;
Cooke, [1903] 2 K. B. 227. 11 T. L. R. 330.

(/) See also Tuck v. Priester {in) Per cur. Morgan v. Ravey
(1887), 19 Q. B. D. 629 ; 56 L. J. (1861), 30 L. J. Ex. 131 ; 6 H. &
Q,. B. 553 ; apj)roved by the Privy N. 265 ; Just. Inst. lib. 3, tit.

Council in the recent case of 27. " Quasi ex contractu, teneri

Graves ^- Co., Ld. v. Gorrie, [1903] vidcntur."
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CAPACITY OP PAllTIES.

Infants,

[3] PETERS V. FLEMING. (1840)

[6 M. & W. 42 ; 9 L. J. Ex. 81.]

Mr. Fleming Avas an undergraduate at Cambridge, son

of a gentleman of fortune and a Member of Parliament,

and while under age he became indebted to a tradesman

of the town for rings, pins, a watch, and various other

articles, which were suppHed to him on credit. "When he

came of age, the tradesman successfully brought an action

against him, and recovered the price of the goods. " The

true rule," said Parke, B., "I take to be this, that all such

articles as are purd]j ornamental are not necessary, and are

to be rejected, because they cannot be requisite for anyone

;

and for such matters, therefore, an infant cannot be made

responsible. But, if they are not strictly of this descrip-

tion, then the question arises, whether they were bought

for the necessary use of the party in order to mpport Mm'

selfproperly in the degree, state and station of life in which

he moved ; if they were, for such articles the infant may be

responsible."
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RYDER V. WOMBWELL. (1868) [4]

[L. E. 4 Ex. 32 ; 38 L. J. Ex. 8.]

Mr, Wombwell was tlie younger son of a deceased

Yorkshire baronet. During his minority he had 500/. a

year, and when he came of age would be entitled to a

lump sum of 20,000/. While yet a minor, he ordered of

Ryder and Co., the jewellers, a silver gilt goblet of the

value of 15/. 15s., and a pair of studs of the value of

25/. The studs were for his own wearing, but the goblet

was intended, as the plaintiff was aware, as a present to

a friend. To an action for the price of these articles,

Wombwell set up the defence of " infancy," to which the

reply was " necessaries."

At first the judges thought the studs were " necessaries,"

though not the goblet; but it was finally resolved that

neither the studs nor the gohJet \cere necessaries.

A person under the age of twenty-one is an "infant," and by the

common law his contracts are voidable at his option, either before

or after he attains his majority, unless for necessaries. A modern
statute (the Infants' Eelief Act, 1874) made certain contracts by
infants not only voidable, but absolutely void.

It is not always easy to determine what are "necessaries," for

the term is, in law, a relative one, and differs according to the

circumstances and condition in life of the infant at the time of

the sale and delivery. Nothing can be a necessary which cannot

possibly be useful ; though the converse is not true, for a useful

thing may be of unreasonably extravagant design or material.

Section 2 of the Sale of Goods Act, 1893 (56 & 57 Yict, c. 71), gale of

provides that "Where necessaries are sold and delivered to an infant Goods

he must pay a reasonable price therefor. 'Necessaries' in this *'

section, mean goods suitable to the condition in life of such infant,

and to his actual requirements at the time of the sale and delivery."

The following rules may, therefore, now be taken to be estabhshed,

namely, (a) That an infant is not liable for non-acceptance of

necessaries
;
(b) That the "actual requirements" of tho infant are
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to be determined, not at the date of the order, but at the time of

delivery or supjily («).

Neces- Food, clothes, medicine and the like—such things as are essential

to life—are what the lay mind would understand by " necessaries."

But in process of time the word has acquired a technical meaning

which cannot be ascertained in a particular instance without refer-

ence to the cases. Amongst things held to be " necessary" may be

mentioned a racing bicycle (h), a servant's livery (c), a volunteer

uniform ((?), horse exercise (c), decent bui-ial (/), instruction in a

trade, education ((/) ; while, on the other hand, a valuable chrono-

meter (/t), cigars and tobacco (i), and dinners out of college (/i;),

have been held not to be. In the case of an infant, who was

entitled to an income of between 11. and 81. a week during

his minority, such things as (1) cartridges, (2) champagne, and

(3) jewellery presented to a lady to whom the infant was engaged

without the consent of his guardian, but who did not become his

wife, were recently (/) held not to be "necessaries." A great deal

depends on the social position of the infant; and, as civilization

advances and luxuiies increase, things become admitted into the

class of " necessaries" which, when simpler tastes prevailed, might

have been dispensed with. The question, whether "necessaries"

or not, is one for the jury, subject to the control of the Court.

Evidence being given of the things supplied, and the circum-

stances of the infant, the Court determines whether the things

supplied can reasonably be considered necessaries at all ; and if it

comes to the conclusion that they cannot, it may not even submit

(«) This iiile is submitted as the greaves (1898), 78 L. T. 296.

correct interpretation of the section. {c) Hands v. Slaney (1799), 8

The words, however, taken in their T. R. 578.

most grammatical sense, refer only {d) Coates v. Wilson (1804), 5

to cases where sale and delivery take Esp. 152 ; 8 R. R. 841.

place u)io icfu. It might also be (e) Hart v. Prater (1837), 1 Jitr.

said that they refer to two separate G23 ; 49 R. R. 746.

times; so that if the infant was (/) Chappie r. Cooper (1844), 13

sufficiently supplied at either the M. & W. 252 ; 13 L. J. Ex. 286.

time of sale or the time of delivery, (c/) Walter v. Everard, [1891] 2

the goods would not be necessaries. Q. B. 309 ; 60 L. J. Q. B. 738.

Another suggested meaning is to
(/j) Berolles r. Ramsay (1815),

read the word " and" as " or," in Holt, N. P. 77 ; 17 R. R. 610.
which case the seller would be

^^ Bryant r. Richardson (1866),
entitled to recover the price of

l. R. 3 Ex. 93 (3).
necessaries, if at either of the above ^'

4.^.no,o^ i,
times the infant had "actual re- , (^P^/ooJ'^^^,^ ^'"'^^

(i^t?)' V
quirements." This section is fully ^-'^- ^'

'^^^,^/*°'V'V T n"""^^
and ably dealt with in the treatise (^844), 5 Q. B. 606

; 13 L. J. Q. B.

by Ker and Pearson-Gee on The l^"-

Sale of Goods Act, pp. 9—18. (?) Hewlings v. Graham (1901),

{b) Clyde Cycle Co. v. Har- 70 L. J. Ch. 568 ; 84 L. T. 497.
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tlie case to the jury, but at once direct judgment to be entered for

the defendant. It sliould, however, be observed that the infant

cannot bind himself to the payment of any particular sum for

necessaries, or to give any particular price for them, as he is only

liable to pay a reasonable price (m).

A purchase by an infant of necessaries on credit mil be valid,

even though it be proved that he had an income at the time

sufficient to furnish him with ready money to sujjply himself with

necessaries suitable to his condition {n). An infant cannot bind

himself by the acceptance of a bill of exchange, even though given

for the price of necessaries supplied to him (o). But he is liable

on a bond, without penalty, given for necessaries, the form, how-
ever, of the conti-act being disregarded, and the obligation being

treated as one on simple contract (jj).

An infant is liable for "necessaries" supplied to his wife and
childi'en just as much as if they were suj^plied to himself {q).

Even, however, when the goods are " necessaries," the infant can Already

get away from his contract by showing that he was already plenti- "^'^H

fully supplied with such things ; and ignorance of a tradesman, ^^^^ ^ *

who supplies goods of a useful class, that the infant is already

sufficiently supplied, cannot assist him, for he acts at his peril.

In the case of Johnstone v. Marks (r), Lord Esher, M. E., re-

marked, '

' It lies upon the plaintiff to jjrove not that the goods

supi^lied belong to the class of necessaries as distinguished from

that of luxuries, but that the goods supplied when suj)plied were

necessaries to the infant. The circumstance that the infant was
sufficiently supplied at the time of the additional supply is obviously

material to this issue, as well as fatal to the contention of the

plaintiff with respect to it." And it is now clear (see sect. 2 of

the Sale of Goods Act, 1893, supra) that the knowledge or belief

of the tradesman has nothing to do with the question whether the

{»)) Cas. Law and Equity, 185
;

1 Esp. 211 ; and Chappie v. Cooper
56 & 57 Vict. c. 71, s. 2. (1844), 13 M. & W. 259 ; 13 L. J.

(n) Burghartr.Hall(1839),4M. Ex.286.
& W. 727 ; 8 L. J. Ex. 235. (/•) (1887), 19 Q. B. D. 509 ; 57

[o] In re Soltykoff, £.>; parte L. J. Q. B. 6, followins" Barnes v.

Margrett, [1891] 1 Q. B. 413; 60 Toye (1884), 13 Q. B. T>. 410 ; 53
L. J. Q. B. 339. L. J. Q. B. 567; Bainbrida-e r.

{p) Walter v. Everard, [1891] 2 Pickering (1780), 2 Wm. Bl. 1325
;

Q. B. 369 ; 60 L. J. Q. B. 738
;

Brayshaw v. Eaton (1839), 5 Bing.
quoting RusseU r. Lee (1602), Lev. N. C. 231 ; 8 L. J. (N. S.) C. P.

86; Coke, Litt. 172; Vin. Ab. 517; Foster v. Redgrave (1866),

Enfant, c. (7). L. E. 4 Ex. 35, n. 8 ; Ryder v.

[fj) Turner v. Fri.sby (1794), 1 Wonibwell, must be considered

Sir. 108, and Rainsford v. Eenwick overruled on this point, decided by
(1671), Carter, 215; and see Ford the court of first instance, L. R. 3

V. Fothergill (1795), Peake, 301
;

Ex. 90 ; 38 L. J. Ex. 8.
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Specific

perform-
ance.

Rashness
of lending
money to

infants.

Part per-

formance.

Beneficial

contracts.

goods are necessary or not. Tlie actual, and not the apparent,

position and means of tlie infant at the date of the contract are

alone material.

An infant cannot succeed in an action for specific performance,

because, the infant not being himself bound, the remedy is not

mutual (s).

An infant need not rejiay money lent to him, even though lent

for the purpose of his buying necessaries with it ; for, as Parker,

C. J., suggested in a case(^) of the kind, " it may be borrowed for

necessaries, but spent at a tavern, and therefore the law will not

trust him but at the peril of the lender who must lay it out for

hioi." And see sect. 5 of oo Vict. c. 4, post, p. 19.

If an infant pays money under a contract which has been wholly

or partly performed by the other party, he cannot by rescinding

the contract recover the money back, though he might have done

so if the goods had not been delivered or the contract otherwise

wholly or partly performed, for the maxim quod fieri non dchuif,

factum vaJft will fipply(")-

By way of corollary to an infant's liability for necessaries, it has

been said that he may be absolutely bound by a contract which is

clearly for his benefit; thus in Wood v. renwick(a;), Lord Abinger,

C. B., said, " There can be no doubt that, generally speaking, a

contract by an infant to receive wages for his labour is binding

upon him." So, too, in Clements v. London and North Western

Ey. Co. (y), an infant railway servant, who, as a condition of his

seiwice, entered an insurance society, established and contributed

to by the railway company, and agreed to accejit the benefits of the

society in lieu of any claims under the Employers' Liability Act,

was held bound by the agreement, as being for his benefit. On the

other hand, however, in Flower v. London and North Western Ey.

Co. (z), an agreement by an infant with a railway company, in

consideration of being allowed to travel on special terms, to waive

all claims by himself, his executors, administrators, or relatives,

for accident, injury or loss to himself or his property on the railway,

even if occasioned by negligence of the company's servants, and to

indemnify the company against any such claim, was held to be

detrimental to the infant, and therefore not binding on him. An

(.v) Flight r. Bolland (1S28), 4

Euss. 298 ; 28 R. R. 101.

(;;) Earle v. Peale (1712), 1 Salk.

386.

(«) Holmes r. Blogg (1818), 8

Taunt. 508 ; 2 Moore, 552 ; Ex parte

Taylor (1856), 8 D. M. & G. 254
;

Valentini v. Canali (1889), 24

Q. B. T). 1G6; 59 L. J. Q. E. 74.

(.() (1842), 10 M. & W. 195 ; and
see Leslie r. Fifzpatrick (1877), 3

Q. B. D. 229 ; 47 L. J. M. C. 22.

{>/) [1891] 2 Q. B. 482; 63 L. J.

Q. B. 837.

(r) [1894] 2 Q. B. 65 : 63 L. J.

Q. B. 547.
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agreement by a next friend not to appeal, on tlie understanding

that tlie successful defendant would not ask for costs, was, in

Rhodes v. Switheubank (o), held not to be binding on the infant, as

being of no benefit to her, as she was not under any circvunstances

liable for costs. Covenants in an aijprenticeshijD deed that the

infant shall not enter into any professional engagement without

the master's consent, are not binding, and will not be enforced by
injunction (6). An agreement, however, by an infant, in con-

sideration of being employed as a milk carrier, not to compete in

business within a radius of five miles for two years after leaving,

has been held to be vaHd (c). " The true question is whether the

particular stipulation complained of is so unfair as to make the

entii'e contract disadvantageous to the infant. Tou may find in

any contract a clause which by itself is not to the advantage of the

infant ; but that is not enough : the contract, as a ivhole, must be

disadvantageous" ((/).

The rule that an infant's contract is binding on him if for his

benefit is not confined to contracts of apprenticeship or service (e).

Particular covenants in an infant's settlement maybe valid (/),

but they must be beneficial [g).

Although an infant (except in the cases stated above) cannot Other

contract so as to bind himself, yet he binds the other party ; infancy V^^yJ ^^^

being *

' a personal privilege of which no one can take advantage

but the infant himself." Thus, if a boy of seventeen were to pro-

pose to a widow of forty, and agree to marry her, his promise to her

would not be actionable, but hers to him would bo (Ji).

The Infants' Eelief Act, 1S74 (/), provides as follows :
—

Sect. 1. All contracts, whether by specialty or by simple contract. Infants'

henceforth entered into by infants for the repayment of money lent ReliefAct,

or to be lent, or for goods supplied or to be supplied (other than

(a) (1889), 22 Q. B. D. 577 ; 58 488; 3 R. 585; and Haynes v.

L. J. Q. B. 287, Doman, [1899] 2 Ch. 13 ; 68 L. J.
(J) Gylbert v. Fletcher (1607), Ch. 419.

Cro. Car. 179; Meakin v. Morris {d) Per Channell, J., in Greenr.
(1884), 12 Q,. B. D. 352 ; 53 L. J. Thompson, [1899] 2 Q. B. 1 ; 68
M. C. 72; approved in Corn v. L. J. Q. B. 719; distinguishing
Matthews, [1893] 1 Q. B. 310; 62 Com v. Matthews, supra.

L. J. M. C. 61 ; and De Francesco [c) Per Kay, L. J., in Clements
V. Barnum (1890), 43 Ch. D. 165; v. L. & N. W. Ry. Co., supra.

59 L. J. Ch. 151 ; and see 45 Ch. if\ Smiths. Lucas (1881), 18 Ch.
D. 430 ; 60 L. J. Ch. 03. d. 531 ; 45 L. T. 460.

ic) Evans f. Ware, [1892] 3 Ch. / \ n n /iootn no
502 62 L. J. Ch. 250; and see .

(^) S°°P,°^ ^,p^P^^^(^^^')' ^^

Cornwall v. Hawkins (1872), 41 ^l^P" C"^*^- ^^
^
"^ ^- ^- ^

L. J. Ch. 435 ; Fellows v. Wood (''') Holt v. Ward (1733), 2 Str.

(1889), .59 L. T. 513 ; 52 J. P. 822; 937 ; 2 Barn. 173.

Brown v. Harper (1893), 68 L. T. (i) 37 & 38 Vict. c. 62.

s.—c. c
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contracts for necessaries), and all accounts stated with, infants, shall

be absolutely void : Provided always, tliat this enactment shall not

invalidate any contract into which an infant may by any existing

or future statute, or by the rules of the common law or equity,

enter, except such as now by law are voidable.

Sect. 2. No action shall be brought whereby to charge any person

upon any promise made after full age to pay any debt contracted

during infancy, or upon any ratification made after full age of any

promise or contract made during infancy, whether there shall or

shall not be any new consideration for such promise or ratification

after full age (A-).

By the Common Law, all infants' contracts (except for necessaries)

were voidable (J) ; now, by sect. 1 of this Act, three kinds of con-

tracts are absolutely void. Although sect. 2 avoids any ratification

after full age of any contract made during infancy, the result is

not to place voidable contracts in the same position as contracts

absolutely void. If a contract void under sect. 1 has been partly

performed by the infant, he cannot set aside what has been done.

Sect. 2 supersedes sect. 5 of Lord Tenterden's Act (9 Geo. 4, c. 14),

by which no ratification could be sued on unless in writing.

One or two breach of promise of marriage cases have called for

the construction of this second section : and from them it would

appear that, before the lady can get damages from the defendant,

she must show distinctly that he committed himself to a fresh

promise after he came of age : e.g. (as in Ditcham v. Worrall {in)
),

by asking her to name the day, or (as in Northcote v. Doughty {ii)

)

by saying, " Now I may and tvill marry you as soon as I can." The

mere continuance of amatory conduct will not do, because no new
jn'omise can be implied from such attentions, and the Act of Par-

liament prevents their being looked at as a ratification (o).

A settlement of property made by an infant on her marriage is

(except where authorized by the Infants' Settlement Act, 1855 (/)) ),

as regards the infant, voidable and not void, and is not within

either section of the Infants' Eelief Act, 1874 (q) ; and, accordingly,

the infant is bound to repudiate the settlement if at all, within a

reasonable time after her coming of age (r).

{k) Smith?;. King, [1892] 2 Q. B.
543 ; 67 L. T. 420. See also In re

Foulkes, Foulkes v. Hughes (1893),

69 L. T. 183 ; 3 R. 682, a case

"where, after majority, a reconvey-

ance and fresh mortgage were

(I) Williams v. Moor (1843), 12

L. J. Ex. 253 ; 11 M. & W. 256.

(;«.) (1880), 5 C. P. D. 410 ; 49
L. J. C. P. 688.

(«) (1879), 4 C. P. D. 385.
(o) Coxhead v. MulUs (1878), 3

C. P. D. 439 ; 47 L. J. C. P. 761.

(p) IB & 19 Vict. c. 43.

{q) Duncan v. Dixon (1890), 44
Ch. D. 211 ; 59 L.J. Ch. 437.

(>•) Edwards v. Carter, [1893]
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The Betting and Loans (Infants) Act, 1892 (s), renders penal the Contract

inciting of infants to betting or ^vagering or to borrowing money, for pay-

and sect. 5 provides as follows :
—"If any infant, who has contracted -^^^^

a loan which, is void in law, agrees after he conies of age to pay advanced

any money which in whole or in part represents or is agreed to be during in-

paid in respect of any such loan, and is not a new advance, such '' ^

agreement, and any instrument, negotiable or other, given in pur-

suance of or for carrying into effect such agi-eement, or otherwise

in relation to the payment of money representing or in respect of

such loan, shall, so far as it relates to money which represents oris

payable in respect of such loan, and is not a new advance, be void

absolutely as against all persons whomsoever.
'

' Por the purposes of this section any interest, commission or other

payment in respect of such loan shall be deemed to be a part of such

loan."

An infant may be a member of a building society registered Interest in

under the Building Societies Act, 1874 (37 & 38 Yict. c. 42), and Pi^operty.

may by sect. 38 " give all necessary acquittances " ; but he cannot

execute a valid mortgage to secui-e advances made to him by the

society. "When money is advanced to an infant for the purpose of

piu'chasing land, the infant cannot, after attaining twenty-one,

affirm the purchase and, at the same time, repudiate the advance

;

and, in the event of his affirming the purchase, to the extent to

which the money advanced has gone to the purchase of the land

and the costs of the conveyance, the lender can stand in the place

of the vendor of the land and enforce the vendor's lien {t). But

advances made to an infant for the purpose of erecting buildings

on the land purchased cannot be treated as forming one transaction

with the purchase, and are not binding on the infant, and a mort-

gage given to secure such advances is void under sect. 1 of the

Infants' Eelief Act, 1874 {supra), and, in the absence of fraud or

misrepresentation on the part of the infant, will be ordered to be

delivered up and cancelled {t).

An infant who enjoys a beneficial interest in property is liable

to such obligations as are incident to such interest; e.g., if an

infant contracts for necessary repairs to be done to his dwelling-

house, he will not be allowed to avail himself of his infancy as an

A. C. 360 ; 63 L. J. Ch. 100 ; and of the facts and of his right.s ; but
sub nom. Carter v. SUbor, [1892] 2 that he must be treated as knowing
Ch. 278; 61 L. J. Ch. 401. This the contents of the deed whether he
case also decided that, in order to knew them oi not.

establish the invalidity of an (s) .55 Vict. c. 4.

infant's repudiation of a contract {t) Nottingham Termanent Benc-
after he comes of age, it is not fit IBuilding Society v. Thur.stan,

necessary to show Ids knowledge [1903] A. C. 6 ; 72 L. J. Ch. 134.

c2
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answer to a fail' claim for payment of the price of the work so

done (h) ; if ho is a shareholder he is liable to pay calls on his

shares when he comes of age, unless he has previously repudiated

the contract {x) ; if he is a partner (although he cannot be made

liable for partnership debts) he is bound by the partnership

accounts as between himself and his partners ; and so if, being a

lessee, he continues to hold land after coming of age, he is liable

for arrears of rent accrued during his infancy (?/).

Torts. An infant is liable for a tort, but a breach of contract cannot be

treated as a tort so as to make the infant liable ; the wrong must be

more than a misfeasance in the performance of the contract ; it must

be something quite outside the terms of the contract. Thus, in the

case of Jennings v. Eundall (2), where an infant hired a mare to ride

and injured her by over-riding, it was held that he could not be made
liable for damages wpon the contract by bringing the action in tort

for negligence. But where an infant hired a horse for riding, and

the plaintiff expressly refused to let it for jumjiing, and the infant

lent it to a friend to use for jumping, and it was thereby killed, it

was held that the infant was liable ; for, as Willes, J., said, " it was

a bare trespass not within the obj ect and purpose of the hiring ; it

was doing an act altogether forbidden by the owner " (a). An infant

innkeeper or carrier cannot be made liable in contract for the loss

of goods entrusted to him in his business (b). On this principle it

was held that an infant could not be made liable for a false rej^re-

sentation, at the time of making the contract, that he was of full

age; but he might be liable to rest<a'e any advantage thereby

obtained, and be bound by payments made or acts done on the

faith of such representations. He may, however, be liable in equity

on the ground that " an infant may not take advantage of his own
fraud," and since the Judicature Acts the rule of equity prevails.

Compare Clarke v. Cobley (c) and Lempriero v. Lange (d). And
this latter case was recently followed in Woolf v. Woolf (e), where

(m) Smith V. Low (1739), 1 Atk. (z) (1799), 8 T. R. 335 ; 4 R. R.
489; Ashfield v. Ashfield (1635), 680; Manby r. Scott (1672), 1 Sid.

Wm. Joues, 157. 129 ; Stikeman v. Dawson (1847),
{:>) See Hamilton v. Vaughan 16 L. J. Ch. 205.

Electrical Engineering Co., [1«94] {a) Barnard r. Haggis (1863), 32
3 Ch. 589; 63L. J. Ch. 795. But L. J. C. P. 189 ; 14 C. B. N. S. 45

;

a transfer to an infant of shares in Price r. Hewett (1852), 8 Ex. 146
;

a company which becomes insolvent Johnson v. Pie (1665), Sid. 258.
before the infant attains his ma- (i) RoUe, Abr. p. 2, D. par. 3.

S%h1\tS» wiU TeS W (">"»•' Cox, ,-3; 2R.E. 25.

liable. Capper's Case (1868), L. R. ('0 (1S79), 12 Ch. D. 675; 41

3 Ch. 458. L. T. 378.

[i/) Co. Litt. 2 b ; Kettle v. (c) [1899] 1 Ch. 343 ; 68 L. J.
Elliott (1614), RoUe, Abr. 1, 731 K. Ch. 82.
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an injunction was granted to restrain an infant defendant from

representing that tlie business carried on by him was connected

with the business carried on by the plaintiff, and the Court held

that it had jurisdiction to order the infant defendant to pay the

costs of the action. An infant cannot be made bankrupt by a Bantrupt.

creditor under a voidable contract (/). An infant cannot make
admissions, but can now be interrogated, or ordered to make an

affidavit of documents. So also can his next friend or guardian

ad litem (g).

Although an infant cannot compromise an action brought against Compro-

him, the Court has iurisdiction to sanction such a compromise if it °"f.®
"'

.
action,

is satisfied that it will be for his benefit (A). The ordinary course

is to dii'ect a reference to chambers whether the proposed compro-

mise is beneficial (/), but if the judge is satisfied on the evidence

before him, that will suffice {k). Where an action is pending the

terms of the proposed compromise should as a rule be brought

before the Court by a petition stating the terms, and verified by

the solicitor's affidavit, that he is advised by counsel that the terms

would be beneficial to the infant (?). In modern practice, however,

a compromise on behalf of an infant is not unfreqiiontly sanctioned

upon summons, and when there is no action pending, the sanction

is often obtained upon an originating summons under Order 55,

rule 3 (f) of the Eules of the Supreme Court. The Court, however,

has no power to sanction a compromise against the opinion of the

next friend, or the guardian ad litem and counsel, and if the next

friend is exercising his discretion bond fide he cannot be interfered

with.

In Smith v. King [m) a compromise by a person who had attained

twenty-one was held to be merely a renewal of a promise to that

effect made by the person when an infant, and consequently was

void under sect. 2 of the Infants' Eelief Act, 1874 {supra).

An infant is a "person" within the meaning of sect. 6 of the

Companies Act, 1862 (m), and so entitled to sign a memorandum of

association for the pui-pose of the incorporation of the company {<>).

if) i:x parte Jones (1881), IS Ch. Ch. 818; 25 W. R. 874; In re

D. 109 ; 50 L. J. Cli. G73. Birchall (1880), L. R. 16 Ch. D.

iff) SceR.S.C. Order 31, rule 29. 41; 44 L. T. 113.

(A) Hopgood V. Parkin (1870), {in) [1892] 2 Q. B. 543 ; G7L. T.-

L. R. 11 Eq. 80 ; Brooke v. Mostyn 420.

(1865), 2 De G. J. & S. 373 ; 34 {n) 25 & 26 Vict. c. 89.

L. J. Ch. 65. (o) In re Laxon & Co., [1892] 3

(i) Seton on Decrees, p. 832. Ch. 555 ; 61 L. J. Ch. 607 ;
and

{k) Lippiutfc V. Holley (1839), now by sect. 1 of the Companies
1 Beav. 423; Wall v. Bushby Act, 1900 (63 & 64 Vict. c. 48), the

(1852), 1 B. C. C. 484. certiiicate of incoi'ijoration of a
{I) Gray v. Paull (1877), 46 L. J. company is conclusive.
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Contracts of Lunatics.

—

—

[6] IMPERIAL LOAN CO. v. STONE.

[[1892] 1 Q. B. 599; 61 L. J. Q. B. 449.]

The action was on a promissory note signed by the

defendant as surety, and his answer was that he was so

insane at the time he signed the note that he was not

capable of understanding the transaction, and the jury

found that this was so. The question then arose whether

it was necessary for the defendant to prove further that

the plaintiff knew of his state of mind. It was held that

the defendant must show that at the time of the contract

his insanity was known to the plaintiff.

" What I am about to state," said Lord Esher, M. R.,

" appears to me to be the result of all the cases. When a

person enters into a contract, and afterwards alleges that

he was so insane at the time that he did not know what he

was doing, and proves the allegation, the contract is as

binding on him in every respect, nhethcr it is executor?/ or

executed, as if he had been sane when he made it, unless he

can prove further that the person with whom he contracted

knew him to be so insane as not to be capable of under-

standing what he was about."

"It seems to me," said Lopes, L. J., "that the prin-

ciple to be deduced from the cases may be summarized

thus : A contract made by a person of unsound mind is

not voidable at that person's option if the other party to

the contract believed at the time he made the contract that

the person with whom he was dealing was of sound mind.

In order to avoid a fair contract on the ground of insanity,

the mental incapacity of the one must be known to the
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other of the contracting parties. A defendant who seeks

to avoid a contract on the ground of his insanity, must

plead and prove, not merely his incapacity, but also the

plaintiff's knowledge of that fact, and unless he proves

these two things he cannot succeed."

The law as to tlie yalidity of contracts entered into with, hmatics
has recently been settled by the Court of Ajspeal in the above lead-

ing case(j5). The presumption is in favour of sanity, and the

burden of proof Hes on the party disputing it (g).

A contract made by a person of sound mind who afterwards

becomes a lunatic is not invalidated by the lunacy, and in Owen v.

Davies (r) specific performance of such a contract was decreed. As
to the mode in which such contracts may be carried out, reference

should be made to the provisions of the Lunacy Act, 1890 (.s).

Contracts entered into by a lunatic during a lucid interval are Lucid

vaUd {t).
interval.

The insanity of the principal, as between himself and his agent, Agency.

ipso facto revokes the agency ; but the lunatic is liable on contracts

entered into by the agent with persons ignorant of the fact of the

principal's lunacy, and to whom the lunatic had, when sane,

represented the agent's authority («).

The insanity of an agent also ipso fudo revokes the agency.

A lunatic is incapable of contracting marriage (.r). A contract to Marriage,

marry, therefore, as it results in imposing a status upon the parties

which they cannot enter into unless suflB.ciently sane to understand

the import of theii' acts, becomes void by the insanity of one of the

parties, because it is then impossible of performance ; and it is

{p) The following are some of Hunter r. Edney, Cannon r. Smal-
the more important of the earlier ley (1885), L. E. 10 P. D. SO.

cases, namely : Niell r. Morley (r) (1747), 1 Ves. sen. 80.

(1804), 9 Ves. 478; Brown i'. Jodrell (s) 53 Vict. c. 5. See especially

(1827), M. & M. 105; Baxter v. sects. 120 and 135; also, In re

Portsmouth (1826), 5 B. & C. 170 ;
Pagani, [1892] 1 Ch. 236 ; 06 L. T.

7 D. & R. 614 ; Dane v. Kirtw-aU 244 ; and Baldwyn r. Smith, [1900]

(1838), 8 C. & P. 679 ; Molton r. 1 Ch. 588 ; 69 L. J. Ch. 588.

Camroux (1848), 4 Ex. 17 ; 18 L. (t) Hall v. Warren (1804), 9 Ves.

J. Ex. 356 ; Beavan r. M'Dounell 605 ; 7 R. R. 306 ; Selby v. Jack-

(1854), 9 Ex. 309 ; 23 L. J. Ex. 94
;

son (1843), 6 Beav. 192 ; 13 L. J.

Elliott V. Ince (1857), 7 De G. M. Bk. 249.

& G. 475 ; 26 L. J. Ch. 821. See {u) Drew r. Nunn (1879), 4 Q. B.

also Co. Litt. 247b ; and Beverley's D. 661 ; 48 L. J. Q. B. 591.

case (1613), Co. Rep. 123 b. {x) Browuiug v. Rcaue (1812), 2

(q) And see Jacobs v. Richards Phill. Eccl. Cas. 69 ; llaucock v.

(1854), 18 Beav. 300 ; 23 L. J. Ch. Peaty (1867), L. E. 1 P. .fcD. 335
;

557 ; and Durham v. Durham, 30 L. J. Mat. 57.
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immaterial whether the insanity existed at the time of contracting,

and whether it was known or not to the other party (?/).

Since the fusion of law and equity, it is not very material to

decide whether, if a person supplies necessaries to a lunatic, knowing

of the lunacy at the time, a contract on the part of the lunatic to

pay for them can be implied. Brett, L. J., in the case of In re

Weaver (z), thought not ; but in the later case of In re Rhodes (a)

(where the numerous authorities are referred to), the Court of

Appeal, affirming Kay, J., dissented from this view, and held that

the Court will imply such an obligation where necessaries have been

supi^Hed under cii'cumstances which justify the Court in implying

an obligation to repay the money spent upon them. And now, by

sect. 2 of the Sale of Goods Act, 1893(6), where necessaries are

sold and delivered to a person who, by reason of mental incapacity

or drunkenness, is incompetent to contract, he must pay a reason-

able price therefor ; and "necessaries " in this section mean goods

suitable to the condition in life of the purchaser, and to his actual

requirements at the time of the sale and delivery.

If a trustee has properly expended sums of money for the pro-

tection and safety, or for the maintenance and support of his cestui

que trnst, at a time when the latter was of unsound mind, he will

be allowed credit for such sums of money (c).

A husband is liable for necessaries supplied to his wife while he

is lunatic ; for the wife's authority to pledge his credit for neces-

saries is not a mere agency, but arises from the relation of husband

and wife, and is not revoked by the husband's insanity (d).

Mere delusions with regard to the subject-matter of it will not in

themselves be sufficient reason for setting a contract aside. Thus,

it has been held that a lease of a farm may be valid though the

lessor laboured under the fancy that it was impregnated with

sulphur (e). "Although a man," said Jessel, M. R., " may believe

a farm to be impregnated with sulphur, and not fit for himself to

live in, he may stiU be a shrewd man of business, and may even

(//) Durham v. Durham, supra.

(z) (1882), 21 Ch. D. G15 ; 48

L. T. 93.

(ff) (1890), 44 Ch. D. 94 ; 59

L. J. Ch. 298 ; and see Howard
V. Digby (1834), 2 CI. & F. 634

;

37 R. R. 276 ; Wentworth v. Tubb
(1841), 1 Y. & C. C. C. 171 ; Jie

Macfarlane (1862), 2 J. & H. 673
;

He Gibson (1871), L. R. 7 Ch. 52
;

25 L. T. 551.

(b) 56 & 57 Vict. c. 71.

(c) Sherwood v. Sanderson (1815),

19Ves.280; 13R.R.193; Williams
V. Wentworth (1842), 5 Beav. 325;
59 R. R. 515; Nelson r. Duncombe
(1846), 9 Beav. 211; Stedmaa v.

Hart (1854), Kay, 607; 23 L. J.
Ch. 90S ; and Li re Watson, Stam-
ford Union V. Bartlett, [1899] 1 Ch.
72; 68 L. J. Ch. 21.

(d) Read v. Legard (1851), 6 Ex.
636 ; 20 L. J. Ex. 309 ; and Drew
V. Nunn, supra.

(c) Jenkins v. Monis (1880), 14
Ch. D. 674; 42 L. T. 817.
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believe that the other side may not know of the impregnation of

the farm with the sulphur, and that in consequence he may get a

higher price for it than if it was known that it was so impregnated.

He may have been perfectly right in his conclusion upon that

subject, and the jury may have thought that it was so."

Persons drunk are in the same position as lunatics with regard Drink,

to the capacity of contracting (/).

A person is not bound by a contract which he has entered into Duress.

under duress, and he may recover what ho has paid under duress,

or he may enforce the contract, as it is only voidable at his option.

It would appear that it is not now necessary for the avoidance of a

transaction on this ground that the duress should be of a physical

kind, or addressed immediately to the person professing to contract.

" I think it must be regarded as the law," said Denman, J,, " that

if a man asserts to the father of a debtor that his son is liable to a

criminal jjrosecution, and the father is led by reason of that asser-

tion to suj)]Dose that the fact is so, and by reason of that belief is

led to give a promissory note, or to bind himself for the payment

of a composition by the son, then and in that case the transaction

is not a fair one. It is not to he loolied at as a voluntary act, but as a

case of extortion, whether the facts are in accord with the assertion

or not " {g). But, on the other hand, reference should be made to

the recent case of Barnes v. Richards (A), where it was held by Lord
Alverstone, C. J., that, notwithstanding the finding of the jury

that the plaintiff had been induced to enter into the agreement by
undue pressure exercised upon him by the defendants, the plaintiff

was bound by the arrangement which had been embodied in a deed

of release.

A threat to make a man baiikrupt, or to bring a civil action

against him, is not such duress as will avoid an agreement made in

consequence thereof ((). Where a person is liable to be proceeded

against both civilly and criminally ((.(/., for libel), an agreement

entered into with the prosecutor will not prima facie bo void on the

ground of duress {k). Although a duress of goods will not avoid a

(/) As to the power to recover 8G L. T. 231.

expenses against an inebriate's (i) Powell r. Iloyland (1851), 6

estate, see the Inebriates Act, 1898 Ex. C7 ; 20 L. J. Ex. 82 ; and see

(61 & 62 Vict. c. 60), s. 12. lix parte Hall (1882), 19 Ch. D.

(^) Seear v. Cohen (1881), 45 580 ; .51 L. J. Ch. 556.

L. T. 589 ; and see Williams v. {k) Eishcr v. Apolliiiaiis Co.

Bayley (1866), L. R. 1 H. L. 200
; (1875), L. R. 10 Ch. 297 ; 44 L. J.

35 L. J. Ch. 717 ; and Davies r. Cli. 500. But such an agreeineut

London and Provincial Marine may be void as bcinfr against ])ublic

Insurance Co. (187cS), 8 Ch. D. poli(-y. See Wiudhill Local Board
469 ; 47 L. J. Ch. 511. v. Vint (1890), 45 Ch. D. 351 ; 69

(/)) (1902), 71 L. J. K. B. 341
; L. J. Ch. 608.
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contract, still money may bo recovered wliicli lias been paid in

order to obtain possession of goods wrongfully witbheld on tbe

ground that the payment is not a voluntary one (J).
Duress of an

agent, througli fear that his principal will suffer, will avoid the

contract (m).

The duress necessary to avoid a contract is not that which would

create such fear as would impel a person of ordinary courage and

resolution to yield to it. " Whenever from natui-al weakness of

intellect or from fear, whether reasonably entertained or not, either

party is actually in a state of mental incompetence to resist pres-

sure improperly brought to bear, there is no more consent than in

the case of a person of stronger intellect and more robust courage

jdelding to a more serious danger. The difficulty consists not in

any uncertainty of the law on the subject, but in its application

to the facts of each individual case." Per Butt, J., in Scott v.

Sebright (n). And a good illustration of this proposition is to be

found in the recent case of Ford v. Stier(o). There the Court

granted a decree for the nullity of the marriage, where the petitioner

was induced to go through a ceremony of marriage by her mother

under the belief that it was a mere form of betrothal, and it being

shown that the mother exercised a great influence over her daughter,

so that the petitioner was really acting under the duress of her

mother and the respondent.

As to cases of undue influence as distinguished from cases of

duress, ?,eQ post, p. 172.

(/) Wakefield r. Newton (1844), (h) (1886), 12 P. D. at p. 24 ; 56

13 L. J. Q. B. 258 ; 6 Q. B. 276
;

L. J. P. 11. See also Nevill i\

see per Parke, B., in Parker v. Snelling- (1880), 15 Ch. D. 679; 49

Bristol and Exeter Rj. Co. (1851), L. J. Ch. 777 ; In re Leigh (1888),

6 Exch. 702, 705 ; 20 L. J. Ex. 40 Ch. D. 290; 58 L. J. Ch. 306.

442; and me post, p. 174. (o) [1896] P. 1 ; 65 L. J. P. 13.

(;«) Cumming v. Ince (1847), 11 See also Bartlett v. Rice (1896), 72

Q. B. 112. L. T. 122.
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Contracts of Corporations.

ARNOLD V. MAYOR OF POOLE. (1842) [6]

[4 M. & Ge. 860 ; 12 L. J. C. P. 97.]

Arnold was a solicitor, and did some work for the Poole

corporation. But though the corporation had passed a

resolution directing the work to be done, and though they

knew perfectly well of its progress, yet when the time

came to pay they declined to do so, successfully sheltering

themselves under the defence that the contracts of a corpora-

tion are not binding unless made tinder its corporate seal.

CLARKE V. THE CUCKFIELD UNION. (1852) [7]

[21 L. J. Q. B. 349; 16 Jue. 686.]

At a meeting of the board of guardians, an order was

given to Clarke to put up some water-closets in the

workhouse, and this order Clarke executed. When,

however, the work was finished, the guardians refused to

pay for it, defending themselves on the technical ground

that there was no contract under seal. But it was held

that sealing was unnecessary, as the purposes for which

the guardians were incorporated obliged them to provide

water-closets ; and, besides, the contract was an executed

one, and it would be the height of injustice that the

corporation should keep the benefit of the contract while

it impugned its validity. '

The contract of a corporation aggregate requires a seal. To this Corpora-

rule, however, there are exceptions for the sake of convenience. ^^°^ ^'^^
' ' •' somotimes
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contract
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Mailers of trijlnuj imx>ortance, daily occurrence, or urgent necessity,

maybe contracted for without seal(^?). An inferior servant, for

instance, may be engaged by parol ; and it bas been held that the

Hull corporation might make agreements for the admission of ships

into their docks without any sealing being necessary {q). More-

over, when a compa)iy is incorporated for trading purposes, it may
make all such contracts as are of ordinary occurrence in that trade,

irrespective of the magnitude of the particular transaction, without

seal: thus, a contract of a colliery company for the erection of

pumping machinery (r) ; a contract with a gas comi)any for the

supply of gas meters (s), or to supply gas to customers (f) ; a con-

tract of a telegraph company with an agent for sending messages (m)
;

a contract by a navigation company for the supply of provisions

for ships (cc), or for bringing home an unseaworthy ship (.?/) ; and

a contract of a railway company for the sujjply of iron rails (z),

have been held to be valid and enforceable although without the

corporate seal. But, on the other hand, a contract of a dock com-

pany for cleansing their docks (a), and a contract by a railway

company for making material alterations on their lino in order to

adapt it to a different system of locomotion (&), have been held to

be contracts not within the ordinary scoj^e of the company's busi-

ness, and therefore to require a seal.

It should be observed that there is an express proviso in sect. 3

of the Sale of Goods Act, 1893 (56 & 57 Vict. c. 71), that it shall

not affect the law relating to corporations.

Contracts on behalf of a joint stock company registered under

25 & 26 Vict. c. 89 (the Comisanies Act, 1862), may, by virtue

of 30 & 31 Vict. c. 131, s. 37, be generally made without seal.

Clarke v. Cuckfield was followed in Nicholson v. The Bradfield

(;;) Ludlow v. Charlton (1840),

6 M. & W. 815: S C. & P. 242;

Church V. Imp. Gas Co. (1838), 6

A. & E. 84G ; 3 N. & P. 35.

(a) Wells t'.Kingston-upon-Hull

(1875), L. P. 10 C. P. 402; 44

L J. C. P. 257: and see Stevens v.

Hounslow Burial Board (1890), 61

L. T. 839 ; 38 W. P. 236.

(>) South of Ireland Colliery Co.

V. Waddle (1869), L. R. 4 C. P.

617 ; 38 L. J. C. P. 338.

(v) Beverley v. Lincoln Gaa Co.

(1837), 6 A. & E. 829 ; 7 L. J.

Q. B. 113.

(/) Church V. Imperial Gas Co.

(1838), 6 A. & E. 816; 7 L. J.

Q. B. 118.

[u) Renter v. Electric Telegraph
Co. (1856), 6 E. & B. 341 ; 26
L. J. Q. B. 46.

(.r) Australian Mail Co. v. Mar-
zctti (1855), 11 Ex. 228 ; 24 L. J.

Ex. 273.

(//) Henderson V.Australian Mail
Co.' (1855), 5 E. & B. 409; 24
L.J. Q. B. 322.

(s) Ee Contract Corporation
(1869), L. P. 8 Eq. 14; 20 L. T.
964.

{a) London Dock Co. r. Sinnot
(1857), 8 E. & B. 347 ; 27 L. J.

Q. B. 129.

{h) Diggle V. London and Black-
wall Ry. Co. (1850), 5 Ex. 442;
19 L. J. Ex. 308.
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Union (c), which was an action for the price of coals supplied, to -wrork-

guardians for the use of their workhouse. "The goods in the house,

present case," said Blackburn, J., "have actually been supplied

to and accepted by the c<jri)oration. They were such as must

necessarily be from time to time supplied for the very purpose for

which the body was incori^orated, and they were supplied under

a contract, in fact, made by the managing body of the corporation.

If the defendants had been an unincorporated body, nothing would

have remained but the duty to pay for them. We think that the

body corporate cannot under such circumstances escape from ful-

filling that duty merely because the contract was not under seal."

And the Court of Appeal in the recent case of Lawford v. Billeri-

cay Rui'al Council {d) expressly approved and followed these cases.

So it would seem that when a corporation has entirely performed Part per-

its part of a simple contract, it may sue the other party for non- lo^'^^i^ce.

performance of his part. Thus, a corporation, it has been held,

can sue a tenant who has occupied their lands without deed for use

and occupation (e). And a tenancy from year to year may be

created by occupation and payment of rent under a lease which is

void for want of the corj^orate seal (/). On the other hand, a

corporation may also be charged for the actual use and occuj^ation

of land ((/) ; but the liability of the corporation is measured by the

actual period of occupation, and an implied tenancy from year to

year founded on the payment of rent and occupation will not be

inferred (A).

In the case of the Mayor of Oxford v. Crow (/), it was held that

in order to render an agreement to surrender a lease gi'anted by

a municipal corporation enforceable against the tenant, the agree-

ment must be under the seal of the corporation, or the committee

appointed by the corporation to negotiate with the lessee must be

appointed under seal, or the agreement must have been ratified by

{() (1866), L. R. 1 Q. B. 620
; 9 ; Melbourne Banking Co. v.

35 L. J. Q. B. 176 ; and see Haigh Brougham (1879), 4 App. Cas. 156
;

V. North Brierley (1868), E. B. & 48 L. J. P. C. 12.

E. 873 ; 28 L. J. Q. B. 62. On (/) See Wood v. Tate (1806), 2

the other hand, see Lamprell v. B. & P. N. E,. 247 ; 9 E,. E,. 645 ;

Billericay (1849), 3 Ex. 283 ; 18 and Eccles. Commrs. v. Merral
L. J. Ex. 282; and Paine t;. Strand (1869), L. E,. 4 Ex. 162; 38

(1816), 8 Q. B. 326 ; 15 L. J. M. C. L. J. Ex. 93.

89. {rj) Lowe V. L. & N. W. Ry. Co.
{d) [1903] 1 K. B. 772; 72 (1852), 18 Q. B. 632; 21 L. J.

L. J. K. B. 554. Q. B. 361.

{e) Stafford «-. Till (1827), 4 Bing. (A) Fiulay v. Bristol and Exeter
75; 5 L. J. C. P. 77; and sec Fish- Ry. Co. (1852), 7 Ex. 409; 21

mongers' Co. v. Robertson (1812), L. J. Ex. 117.

5 M. & G. 131 ; 12 L. .J. C. P. {i) [1S93] 3 Cli. 535 ; C L. T.
185 ; Kidderminster r. Hardw'ck 228 ; approving JviddeiiniusLer v.

(1873), L. R. 9 Ex. 13 ; 43 L. J. Ex. liardwick, sitpni.
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the corporation under seal, or must have been performed in part

or acted upon.

But when a statute constituting a corporation provides that its

contracts shall be made with sealing, a contract is void unless so

made, and, though work has been done, it need not be paid for.

Under sect. 174 of the Public Health Act, 1875 (A-), " every contract

made by an urban authoritj'', whereof the value or amount exceeds

oOl., shall be in writing, and sealed with the common seal of such

authority (?)." The Wimbledon Local Board provided the first case

on the construction of this section (;n). They verbally directed

theu' surveyor to employ a Mr. Hunt to prepare plans for new
oflBces. When the plans were finished, they were submitted to the

board and approved by them ; but the proposed offices were never

built. The value of the plans was about 90?., and Hunt tried in

an action to make the local board pay that amount to him. In

this attempt, however, he failed.
'

' Even independently of the

statute," said Brett, L. J., "I am of opinion that the plaintiff

cannot recover. But I am further of opinion that the statute in

this case is conclusive; and it seems to me that the statute is clearly

more than directory. It is what has been called mandatory. It

prevents certain contracts from being valid in any way, and the

real meaning of the section seems to be this : the Legislature,

knowing of the exceptions which existed at the time the statute

was passed with regard to small contracts of frequent occurrence

which arc necessary for the carrying on of the business of the

corporation, intended to get rid of any discussion as to what tuere

small matters, and to say that contracts which the board would

not otherwise be authorized to make might be made for amounts

less than 50?. ;—that is to say, that if they were necessary, and

under 50?., they should be brought within the recognized excep-

tion as to small matters, and that, if they were over 50?., the mere

fact of their being over 50?. would jarevent their coming within the

exception."

Hunt V. Wimbledon Local Board was followed in the case of

Young V. The Mayor of Leamington {n), where it was held that a

municipal corporation, acting as an urban sanitary authority, were

(A-) 38 & 39 Vict. c. 55.

[I) Such contracts must also
" specify some pecuniary penalty

to be paid in case the terms of the

contract are not duly performed."
Sub- sect. 2 ; and see the receut

case of The British Insulated Wire
Company, Limited r. The Prescot

Urban District Council, [1895] 2

Q. B. 53S ; 65 L. J. Q. B. 190.

{in) Hunt V. Wimbledon Local
Board (ls78), 4 C. P. D. 48; 48
L. J. C. P. 207.

(^0 (1883), 8 App. Cas. 517 ; 52
L. J. Q. B. 713 ; and see Phelps v.

Upton Suodsbury Highway Board
(1885), 49 J. P. 408 ; 1 C. &E. 524.
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not bound to pay for works executed for them, and of wliich. tliey

liad obtained the full benefit, because there was no contract under ggprief

seal as required by sect. 174. But in another case (o) (in which fever at

a doctor had agreed to attend a number of scarlet-fever patients Grant-

in an encampment outside the town of Grantham at the rate

of OS. 3cZ. per tent per day, and had attended till the amount due

to him was nearly lOOZ.), it has been held that the section applies

only to a cordract luhere, at the time of entering into it, the parties

contemplate the " value or amount" as exceeding 501. "In Hunt r.

Wimbledon Local Board," said Lush, L. J., "it must be taken that

it was known by all parties that the plans would cost more than

501, Li the present case it was not known, at the time when the

contract was entered into, how long it would be necessaiy to

employ the plaintiff as a medical man, or how much his charges

might amount to. His employment depended upon the con-

tinuance of the outbreak of fever."

Li Melliss V. Shiidey Local Board ((1885) 14 Q. B. D. 911 ; 54 The
L. J. Q. B. 408), the plaintiffs were employed as engineers to con- Shirley

struct works for draining the defendants' district, and the contract
'^^^^'

entered into certainly fell within sect. 174. After doing work
exceeding 50/. in value, the plaintiffs induced the defendants to

affix their seal to the contract, which had till then not been done.

Mr. Justice Cave held, that part of the work being unperformed

when the seal was affixed, and consideration being present, the

plaintiffs might sue and recover. The Court of Appeal (16 Q. B. D.

446 ; 55 L. J. Q. B. 143), in dealing with another point raised in

this case, reversed the decision of Cave, J., but did not express any

opinion upon his construction of sect. 174 (^j).

In Scott V. Clifton School Board {q), the plaintiff, who had been The

appointed architect of the board, was held entitled, under the pro- ? if^°?
visions of 33 & 34 Vict. c. 75 (the Elementary Education Act, Board
1870), to recover payment for his services, notwithstanding that case,

the appointment and orders were not under seal.

When an urban authority enters into a contract duly sealed. Variations

pursuant to sects. 173 and 174 of the Public Health Act, 1875,

with a contractor for the construction by him, e.g., of sewerage

works, and the contract contains the usual power for the engineer,

(o) Eaton v. Basker (1881), 7 tainer of a solicitor was not given
Q. B. D. 529 ; 50 L. J. Q. B. 444

;
under seal until part of his services

and see Att. -Gen. V. Gaskill (1882), had been rendered, and the de-
22 Ch. D. 537; 52 L. J. Ch. 1G3. fendants were held Uable for the

{p) See also Brooks v. Torquay whole of his costs.

Corporation, [1902] 1 K. B. GOl
; (-7) (1884), 14 Q. B. D. 500; 62

71 L. J. K. B. 109, where the re- L. T. 105.

m con-

tract.
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wlio has the control and supervision of the works, to vary, alter,

enlarge, or diminish any of them, all variations and alterations

coming within the terms of the power conferred on the engineer

can be validly made without being under the common seal of the

urban authority. And an agi'eement between an urban authority

and a contractor employed to construct works for them, as a com-

l)r()mise and in full settlement of all claims by him against the

urban authority, is not a contract within sect. 173 of the Public

Health Act, 1875, necessary for canying that Act into execution,

so as to require to be sealed with the common seal of the urban

authority under sect. 174 ; and therefore such agreement,

though not under seal, is capable of being enforced against the

urban authority (r).

A corporation may be liable on an implied contract, e.g., for

money paid to the use of the corporation (.s). Specific performance

will be decreed against, or on behalf of, a corporation where there

has been part performance by one party, which has been acquiesced

in by the other, under such cii'cumstances as would render it

inequitable to object to complete on the ground of invalidity {t).

A corporation has the same powers of contracting as a natui-al

person, so far as they are capable of being exercised by an artificial

person (who must always act by an agent) {u) ; subject to the quali-

fication established by the case of Ashbury Railway Carriage Co.

V. Eiche [x), namely, that where there is an Act of Parliament

creating a corporation for a particular pui^^ose, and giving it powers

for that particular purpose, what it does not expressly or impliedly

authorize is to be taken as prohibited. An excellent illustration of

this well-established rule is to be found in the decision of the

House of Lords in the recent case of London County Council v.

Attorney-General {y), where the Council having statutory powers

(>•) See Williams v. Barmouth
Urban CouncU (1897), 77 L. T.

383; and Attorney-General V. Gas-
Mil (1882), 22 Ch. D. 537 ; 52 L. J.

Ch. 163.

{s) Jefferys v. Gurr (1832), 2 B.
& Ad. 833; 1 L. J. K. B. 23.

[t) Laird v. Birkenhead Ry. Co.

(1859), Johns. 500 ; 29 L. J. Ch.
218 ; Wilson v. West Hartlepool
Ry. Co. (1864), 2 D. J. & S. 475

;

34 L. J. Ch. 241; Crook v. Cor-
poration of Seaford (1871), L. R. 6

Ch. 551; 25 L. T. 1.

(«) See Burnley Equitable Co-
operative Society v. Casson, [1891]

1 Q. B. 75 ; 60 L. J. M. C. 59 ; in

which it was held that a contract
of apprenticeshijD is iwt invalid by
reason of the fact that the master
to whom the apprentice is bound is

a corporation.

(.r) (1875), L. R. 7 H. L. 653;
44 L. J. Ex. 185 ; and see Att.-
Gen. V. G. E. Ry. Co. (1880), 5

App. Cas. 473 ; 49 L. J. Ch. 545
;

Baroness Wenlock v. River Dee Co.

(1885), 10 App. Cas. 354 ; 54 L. J.

Q. B. 577.

{>/) [1902] A. C. 165; 71 L. J.

Ch. 268.
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to acquii-e and woi^k tramivays were held not to be entitled to run a

service of omnibuses, such, service not being a necessary incident of

the business of a tramway company. Contracts uUra vires are

void, not for illegality, but for incapacity (2). A company cannot,

imless specially authorized, buy shares in another company, nor

can it purchase its own shares (a), nor can it engage in any business

other than that for which it was constituted (6). See also j^ost,

p. 357, on the subject of contracts ultra vires.

Contracts of Married Wovicn.

—

—

PIKE V. FITZGIBBON. (1881) ^8]

[17 Cn. D. •lo4 ; 50 L. J. Ch. 394.]

The plaintiffs were bankers, witli whom Lady Louisa

Fitzgibbon had kept a separate account which had, during

her coverture, become overdrawn. This overdra^^dng, as

the plaintiffs alleged, had been allowed on the ground

that Lady Louisa was known bj them to have consider-

able estates settled to her separate use, and had agreed to

repay the advances out of her separate estate. The main

object of the action was to attach the interest of Lady

Louisa in estates to which she was entitled as tenant for

life in possession for her separate use, with a restraint on

anticipation. The Com-t of Appeal held that the plain-

tiffs' claim could only be enforced against so much of the

(z) See Newcastle-upon-Tyne (h) Copper Miners' Co. i\ Fox
(Mayor) v. Att.-Gen., [1892] A. C. (I80I), 16 Q. B. 229; 20 L. J. Q. B.

668 : 62 L. J. Q. B. 72. 174; Feiitherstonliaugh v. Lee
,

'

-r, J, -D T /-. Moor Co. (1865), L. R. 1 Eq. 318;

.A1}J\ '''J'T'^^
'

^''''o^"? T- 35 L. J. Ch. 84 ;
Mann z;. Edin-

(1867), L. E,. 3 Ch. 105 ; 37 L. J.
^^^^.^^^^ Tramways, [1893] A. C. 69

;

Ch. 81 ; Trevor v. Whitworth 52 L. J. P. C. 74 ; and see Stephens
(1887), 12 App. Cas. 409 ; 57 L. J. v. Mysore Reefs, [1902] 1 Ch. 715

;

Ch. 28. 71 L. J. Ch. 295.

S.—C. 1)
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separate estate as was free from any restraint on anticipa-

tion to whicli she was entitled at the time when the

engagements were entered into, and which remained at

the time when judgment was given. James, L. J., said :

" It is said that a married woman having separate estate

has not merely a power of contracting a debt to be paid

out of that separate estate, but, having a separate estate,

has acquired a sort of equitable status of capacity to con-

tract debts, not in respect only of that separate estate, but

in respect of any separate estate which she may thereafter

in any way acquire. In my opinion, there is no authority

for that contention." " It seems to me," said Brett, L. J.,

" that it is not true to say that equity has recognized or

invented a status of a married woman to make contracts

;

neither does it seem to me that equity has ever said that

what is now called a contract is a binding contract upon a

married woman. What equity seems to me to have done

is this, it has recognized a settlement as putting a married

woman into the position of having what is called a sepa-

rate estate, and has attached certain liabilities not to her

but to that estate." And Cotton, L. J., added :
" In my

opinion that fallacious use of the expression, that a married

woman having separate estate is regarded as afeuic sole,

has given rise to a great part of the argument on behalf of

the plaintiffs."

"In order to construe an Act of Parliament it was laid down
long ago in Heydon's case (c) tliat one of the most material things

to consider is the state of the law before the Act, and the defect in

that law which the Act was intended to remedy. In 1881 the atten-

tion of the profession and public had been called to the law with

relation to the pecuniary obligations of mariied women by a decision

of the Court of Appeal in Pike v. Fitzgibbon. ... In that state

of the law the Married Women's Property Act, 1882, was passed" (d).

(c) (1584), 3 Eep. 7 b. Harrison, [1891] 2 Q. B. 422 ; 60
(rf) Per Kay, L. J., in Pelton i'. L. J. Q. B. 742.
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Altliougli, therefore, tlie law enunciated in Pike v. Fitzgibbon

was rei^ealed by the Married Women's Property Act, 1882 (e), still

its ratio decidendi should be noted in order to appreciate the present

state of the law relating to the capacity of married women to con-

tract, which is now governed by the Married Women's Property

Act, 1882, as altered by the Married Women's Property Act,

1893 (/).

At common law a married woman is incapable of making a valid Eights at

contract; and this general principle was followed in equity, subject
j^^^ ^^^ ^^

to the exception that she could contract so as to bind any proj)erty equity,

settled to her separate use and unrestrained from anticipation.

Her person could not be made liable at law or in equity, but in Excep-
_

equity her property might be subjected to claims under her con-
(.apacity

tracts (r/). By a deed acknowledged with the concurrence of her
j^^^^

husband, a married woman could bind property not settled to her acknow-

separate use, though, obviously, this was effectual as being the act lodged,

more of the husband than the wife. So, too, a married woman Personal

might acquire rights under a contract where she supplied the con-

sideration, as by giving her separate proj^erty, or her personal skill

and services {h). A woman could not, during coverture, renew a

debt which would otherwise be barred by the Statute of Limita-

tions («). The wife of the King of England has the same powers Wife of

of contracting as a feme sole (Je), Under certain circumstances a ™^ king,

married woman had exceptional rights as to contracting, e.g., -"-^^^..^

where the husband was civiliier mortuus, or if she carried on a trade .„iorHcus.

within the city of London, she might contract for the purposes of Tradiu""

that trade. A further series of exceptions was created by the in London.

Divorce and Matrimonial Causes Act, 1857 (/); a woman divorced Divorce

from her hiisband is restored to the position of a feme sole ; so also '^^"^ Matri-

in the case of a judicial separation so long as it continues (m) ; and duses
of a wife, deserted by her husband, who has obtained a protection Act.

order. But a separation by agreement was not sufficient to give

the wife power to bind herself by contracts {n). As a general rule,

{e) 45 k 46 Vict. c. 75. {I) 20 & 21 Vict. c. 85.

(/) 56 & 57 Vict. c. 63. (»0 '^^^ t^is only applies to such
, , T -L /-I 11 1 nam\ property as she may acquire or
(y) Johnson r. Gallagher (1861),

^^^j^^^j^ ^ ^^^^ ^^ or devolve upon

?o?" P- / w- '
?i 8rQ\ T i' lier after the decree. Waite v.

-nl o\T Z-S-'""^ ^ ^f ^' Morland (1888), 38 Ch. D. 135;
Ch. 274 ; 18 W. R. 178 „ j^_ j ^^^^ ^>'^ ^^^^ ^^^ Hill v.

(i^?i), K rTq. b: 5or?ST gT 4'£'''^ ' ^- "" '' '

''
'' ''

•^^•221-
('«)' Marshall v. Rutton (1818),

(i) Pittam r. Foster (1S23), 1 B. s t. R. 545; 5 R. R. 448; Meyer
& C. 248 ; 1 Wms. Saund. 172. ,,. Haworth (1838), 8 A. & E. 467 ;

{!:) Co. Litt. 133a. 3 N. & P. 462.

d2
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Contracts
between
husband
and wife.

McGregor
V. McGre-
gor.

Para-
pbemalia.

botli in law and equity, there could be no valid contract between

husband and wife, they being considered as one person ; however,

in equity, such a contract might be made respecting the wife's

separate estate (o), or concerning the matrimonial rights {p).

In the case of McGregor v. McGregor (g), a husband and wife

having taken out cross-summonses against each other for assaults,

entered into an agreement with each other to withdraw the sum-

monses and to live apart, the husband agreeing to allow the wife a

weekly sum for maintenance, and the wife agreeing to maintain

herself and her children, and to indemnify the husband against any

debts contracted by her. An action having been brought by the

wife against the husband for six weeks' arrears of maintenance

under the agreement, it was held, that the husband and wife had

power to make a contract for separation by way of compromise of

legal proceedings, that the husband's contract to pay for mainten-

ance was binding, and that the action was maintainable.

A married woman is liable at common law for a debt contracted

before her marriage ; and the Married "Women's Propei-ty Acts,

1882 and 1893, leave that liability untouched, and judgment can

therefore be obtained against her personally (r).

At common law a married woman was allowed to acquire a limited

property in such personal chattels as came within the definition of

" l")araphernalia," i.e., apparel and personal ornaments suitable to

her degree (s). If a husband made a gift of jewels or trinkets to

his wife, before or during marriage, to be worn as personal orna-

ments, they became her paraphernalia {t) ; though at a later period

it seems to have been considered that jewels given to a married

woman, whether by her husband or a stranger, would become her

separate property {u).

(o) Walrond r. Walrond (1858),

Johns. 18 ; 28 L. J. Oh. 99.

{p) See Wilson v. Wilson (1853),

1 H. L. C. 538 ; 23 L. J. Ch. 697
;

Besant r. Wood (1879), 12 Ch. D.
605 ; 48 L. J. Ch. 497 ; Stanes v.

Stanes (1877), 3 P. D. 42 ; 47 L. J.

P. 19 ; Hart v. Hart (1881), 18 Ch.

D. 670; 50 L. J. Ch. 697; and
Aldridge v. Aldridge (1888), 13 P.

D. 210; 58 L. J. P. 8.

{q) (1888), 21 Q. B. D. 424 ; 57

L. J. Q. B. 591 ; Sweet v. Sweet,

[1895] 1 Q. B. 12 ; 64 L. J. Q. B.

108 ; Bateimn v. Ross (1813), 1

Dow. 235 ; 14 R. R. 55 ; Vansit-

tart V. Vansittart (1858), 4 K & J.

62; 27 L. J. Ch. 222. See, how-

ever, Cahill V. Cahill (1883), 8 App.
Cas. 420 ; 49 L. T. 605.

()•) Robinson v. Lynes, [1894]
2 Q. B. 577; 63 L. J. Q. B. 759.

(5) 2 Bl. Com. 436. See Jervoise
V. Jervoise (1853), 17 Beav. 566 ;

2 W. R. 91 ; Laing v. "Walker
(1891), 64 L. T. 527.

{t) Burton v. Pierrepoint (1722),
2 P. Wms. 78 ; Jervoise v. Jervoise,
supra.

(m) Grant v. Grant (1865), 34
Beav. 623; 34 L. J. Ch. 641

;

Williams v. Mercier (1884), 10
App. Cas. 1 ; 51 L. J. Q. B. 594

;

and see Graham v. Londonderry
(1746), 3 Atk. 394.
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The difference between paraphernalia of the wife and her separate

property was this. She could not dispose of her paraphernalia, by-

will or otherwise, during her husband's life. The husband, on the

other hand, could dispose of them during his lifetime, and they

became, after his death, subject to his debts (x), although the wife

could marshal his other assets, real or personal, as against his heir

or legatee {ij). The wife's separate property, on the other hand, is

at her sole and absolute disposal, and is not subject to her husband's

debts. The husband's power of disposition over his wife's para-

phernalia could only be exercised during his lifetime ; he could not

dispose of them by will so as to defeat the wife's claim after his

death (2).

This subject is not now of much practical importance, for under

the Married Women's Property Act, 1882, property of whatsoever

kind, whether articles of personal use or ornament, or otherwise,

now belongs to the wife not as paraphernalia, but as her absolute

separate property, even though not limited to her separate use,

unless it is expressly given " as paraphernalia," or unless the

husband and wife agree that certain articles shall be enjoyed by
the wife as paraphernalia. Thus, it has been held (o) that gifts

of jewellery made by a husband to his wife on occasions such as

Christmas Day, or on her birthdays, or in order to settle differences

that had arisen between them, are not paraphernalia, unless it can

be shown that the husband intended to impress the character of

paraphernalia upon them.

Wedding presents given to a woman in contemplation of mar- Wedding

riage, prima facie belong to her for her separate use(&). presents.

Damages awarded to a vsdfe in an action by her husband and Damages

herself for personal injuries to her are separate property, and can- ^o^' pef-

not, therefore, be attached to answer a judgment debt of the juries to

husband (c). Alimony received by a wife under a decree for married

judicial separation from her husband was held, in Anderson v.
"^o°^^°-

Hay {d ) not to be separate estate, and therefore not chargeable by Alimony,

a wife with payment of her debts.

{x) Ridout V. Earl of Plymouth 358.

(1740), 2 Atk. 104 ; Graham v. («) Tasker v. Tasker, [1895] P.

Londonderry, supra ; Townshend 1 ; 64 L. J. P. 36 ; distinguishing

V. Windham (1750), 2 Ves. S. 1, 7 ;
In re Vansittart, Ex parte Brown,

Willson V. Pack, Prec. Ch. 295. [1893] 1 Q. B. 181 ; 62 L. J. Q. B.

(y) Tipping I'. Tipping (1721), 1 277.

P. Wms. 730 ; Sudson v. Corbet [b) Re Jamieson, Ex parte Pan-
(1746), 3 Atk. 369 ; Tynt v. Tynt nell (1889), 60 L. T. 159 ; 37 W. R.

(1729), 2 P. Wms. 541 ; but see 464.

Probertv. Clifford (1736), t«. 541, n. [c) Beasley v. Ronoy, [1891] I

(z) Tipi)ing V. Tipping, siqmi

;

Q. B. 509 ; 60 L. J. Q. B. 408.

Seymourr. I'resilian (l737), 3 Atk. [d (i891), 55 J. P. 295.
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Specific

perform-
ance.

Injunc-
tion.

Statutes

of Limita-
tion.

Fraud.

The Court cannot givo judgment against a married woman

personally to compel her to the specific performance of a con-

tract (e), as to complete the sale or purchase of an estate (/), or to

grant a lease (5-). But an agreement to purchase, or to take a

lease, is binding in respect of her separate property, which thus

becomes chargeable with the purchase-money or rent, or any other

debt or damages duo under the agreement (/i). And a personal

order may be made against a married woman to pay into Coui't a

sum of money in her hands in her office of administratrix of a

deceased person, and for disobedience of such an order she may be

attached {i) ; but if the money be no longer in her hands, but has

been lost by breach of trust or devastavit, the order cannot be made

in this form, but must bo a proprietary order in the form settled in

Scott V. Morley (/.).

The creditor of a married woman, before obtaining judgment

against her, has no specific charge upon her separate property, and,

therefore, cannot claim an injunction to restrain her dealing with

it(/). If she contracts other debts, her creditors do not rank in

order of priority, but are entitled to be paid pari passu in the

administration of her estate (?«).

The debts of a married woman are, like other debts, subject to

the Statutes of Limitation, though, in effect, chargeable only upon

her separate property, and though there is in fact no such property

chargeable when the judgment is obtained (ri).

A married woman (like an infant) cannot be sued for a fraud

if it is directly connected with a contract, e.g., where she has

obtained advances by means of her guaranty, falsely representing

herself as sole ; and in cases of this kind a married woman is not

estopped from pleading coverture by having described herself as

8ui juris [o). It was held, however, in the case of Vaughan v.

[e) But see Fry on Specific Per-

formance (3rded.), p. 689.

(/•) Francis i\ WigzeU (1816), 1

Madd. 258.

{ff)
Aylett V. Ashton (1835), 1

M. & Cr. 105; 5 L. J. Ch. 71.

(A) Gaston r. Frankum (1849),

2 De G. & Sm. 561 ; 13 Jur. 739
;

Picard v. Hine (1869), L. R. 5 Ch.

274; 18 W. R. 178.

(i) In re Turnbull, Turnbull v.

Nicholas, [1900] 1 Ch. 180; 69

L. J. Ch. 187.

(k) lb.

{I) Robinson tJ. Pickering' (1881),

10 Ch. D. 6C0 ; 50 L. J. Ch. 527
;

Pike r. Fitzgibbon, stij)ra ; and see

Barber v. Gregson (1880), 49 L. J.

Ex. 731 ; 43 L. T. 428.

(m) Johnson v. Gallagher (1861),
3 D. F. & J. 494 ; 30 L. J. Ch.
310 ; and see Shattock v. Shattock
(1866), L. R. 2 Eq. 182 ; 35 L. J.
Ch. 509.

{») Re Hastings (1887), 35 Ch.
D. 94 ; 56 L. J. Ch. 631. Leake on
Contracts (4th ed.), p. 390.

(0) Liverpool Adelphi Loan As-
sociation V. Fairhurst (1854), 9 Ex.
422 ; 23 L. J. Ex. 163 ; Wright v.

Leonard (1861), 11 C. B. N. S.

258 ; 30 L. J. C. P. 365 ; Earle v.

Kingscote, [1900] 2 Ch. 585 ; 69
L. J. Ch. 725 ; Arnolds. Woodhams
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Vandcrstegen(7i), that where a married woman had concealed her

marriage, and held herself out as a feme sole, and thus borrowed

money on mortgage, that the fraud thus committed rendered her

property liable, notwithstanding she was actually coyert at the

time of the contract.

A married woman without sejsarate property cannot be imprisoned Imprison-

for non-payment of the costs of an action {q).
ment.

The status of a married woman is not affected, or her capacity to Decree

contract restored, merely by the pronouncing of a decree 7iisi for
'"*'"

the dissolution of her marriage (r). A contract invalid because

made during coverture does not become valid by subsequent dis-

coverture (s).

The power given by equity to a married woman of binding by her London

contracts her separate estate was fully discussed, and many of the ^
artered

authorities cited, in the important case of the London Chartered Australia

Bank of Australia v. Lempriere {t). *'• Lem-

Although a married woman is still only liable to the extent of
P^^*^^®*

her separate estate unrestrained from anticipation, yet her capacity

to contract is not confined to dealings with her separate estate (m).

Eecent legislation has, by enlarging her separate estate, greatly

increased her power of contracting.

The Man-ied Yfomen's Property Act, 1870 (x) (repealed in 1882), Married

enabled a wife to effect a policy of assurance upon the life of herself p °™^^ ^

or her husband, and gave to her as her separate estate various Acts,

specified forms of property, including wages and money earned by
her skill or labour.

The previous Acts of 1870 and 1874 were superseded, and the

results of many equity cases dealing with separate estate were

greatly enlarged by the Mai-ried Women's Proj^erty Act, 1882 {y).

Separate property now consists of (1) all property acquired by a

married woman after December 31st, 1882(2); (2) property belonging

at the time of marriage to a woman marrying after December 31st,

1882. A married woman's contract, if entered into before the oth of
Becemher, 1893, is presumed to be made with respect to and to

(1873), L. E,. 16 Eq. 29; 42 L. J. (s) Beckett v. Tasker (1887), 19

Ch. 578 ; Cannam v. Farmer (1849), Q. B. D. 7 ; 56 L. T. 636.

3 Ex. 698 ; 2 Car. & K. 746. (C) (1873), L. R. 4 P. C. 572
;

[p) (1854), 2 Drew. 363 ; and see 42 L. J. P. C. 49.

Re Macintyre (1887), 21 L. R. Ir.
(,,) g^^eet v. Sweet, [1895] 1

421 ; Liverpool, &c. Assoc, v. q. b. 12 ; 64 L. J. Q. B. 108.
Eairhurst, uU supra

.^ 33 ^ g,^ yj^^_ ^ ^
(q) /« re Walter (1891), o5 J. P.

) ( ,, „ .„^r- ^

551_ (y) 45 & 46 Vict. c. 75.

(r) Norman v. Villars (1877), 2 (z) Reid r. Reid (1886), 31 Ch.
Ex. D. 359 ; 46 L. J. Ex. 579. D. 402 ; 55 L. J. Ch. 294.
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Pelton V.

Harrison.

Bank-
ruptcy.

bind her separate property (o) ; but sbe must o-wn such, property

at the time the contract is made, and if so, her after-acquired

separate property is bound (6). The onus of proving that a married

woman had separate property at the time the contract was made

lies on the person seeking to enforce a contract made diuing

coverture (c). The Act does not alter the protection given to pro-

perty restrained from anticipation, which is still secure from debts

arising from contract (c/).

It was accordingly held, in the case of Pelton v. Harrison (e),

that a judgment, in resjject of a contractual liability incurred by a

woman during coverture, obtained against her after the death of

her husband, as against her sepax'ate property not subject to any

restriction against anticipation, could not, though she was dis-

covert, be enforced against property which, during coverture, was

her separate estate without power of anticipation.

A wife trading apart from her husband is now made subject to

the bankruptcy laws. It should, however, be observed that a

judgment in the form settled in the case of Scott v. Morley {supra)

does not entitle the judgment creditor to issue a bankruptcy notice

against the married woman, whether she is trading sejaarately from

her husband or not(/). This exception, however, rests on the

(a) But where a married woman
entered into a covenant in a mort-
gage deed for the payment of 400/.,

and the only free separate estate

that she had at the date of the

covenant was about 3/. or 41. , it

was held that there was no pre-

sumption of law that the contract

was entered into with respect to

and to bind such small separate

estate, and that the contract was
not binding. Braunstein v. Lewis
(1891), 65 L. T. 449 ; 55 J. P. 775.

But see and compare Everett v.

Paxton (1892), 65 L. T. 383; 55

J. P. 230.

{b) Be Shakespear (1885), 30 Ch.

D. 169 ; 55 L. J. Ch. 44 ; Turabull

V. Forman flSSo), 15 Q. B. D. 234
;

54 L. J. Q. B. 489 ; Conolan r.

Leyland (1884), 27 Ch. D. 632 ; 54

L. J. Ch. 123; Kmg v. Lucas

(1883), 23 Ch. D. 712 ; 49 L. T.

216; Chapman r. Biggs (1882),

11 Q. B. D. 27; 48 L. T. 704;
Stogdon r. Lee, [1891] 1 Q. B.

661; 60 L.J. Q. B. 669.

{e) Palliser .v. Gumcy (1887). 19

Q. B. D. 519 ; 56 L. J. Q. B. 546
;

Leak v. Driffield (1890), 24 Q. B.
D. 98 ; 59 L. J. Q. B. 89.

(d) Dravcott v. Harrison (1886),
17 Q. B. i). 147; 34 W. R. 546.
But see lu re Dixon (1887), 35 Ch.
D. 4 ; 56 L. J. Ch. 773 ; Scott f.

Morlev (1887), 20 Q. B. D. 120
;

57 L.'J. Q. B. 43; m which the
proper form of judgment against
a married woman under sect. 1,

sub -sect. (2), of the Married
Women's Property Act, 1882, was
settled by the Court.

(r) [1891] 2 Q. B. 422 ; 60 L. J.
Q. B. 742 ; and see Hood-Barrs v.

Cathcart, [1894] 2 Q. B. 559 ; 63
L. J. Q. B. 602, 798 ; Loftus v.

Heriot, [1895] 2 Q. B. 212; 11
T. L. E. 467 ; and I/i re Wheeler,
Briggs V. Ryan, [1899] 2 Q. B
717; 68 L. J. Ch. 6C3.

(f) In re Gardiner (1887), 20
Q. B. D. 249; 57 L. J. Q. B. 149;
In »YLynes, Expartel^e^iQx, [1893]
2 Q. B. 113; 62 L. J. Q. B. 372
and In re Hewett, Ex xiartc Levene
[1895] 1 Q. B. 328 ; 64 L. J. Q. B
185.
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technical ground that a bankruptcy notice can only be in one form,

that is, Form 6 in the Appendix to the Bankruptcy Eules, 1S86,

which says, "You must pay" to the creditor "the sum claimed

by him as being the amount due on a final judgment obtained

against you." The words " final judgment" mean a judgment on

which the debtor is personally liable, and therefore do not apply to

a judgment against a married woman. And if any other words

were substituted for the words " final judgment," the notice would

not be in the prescribed form.

A married woman does not '

' carry on business separately from Carrying

her husband" within the meaning of sect. 1, sub. -sect. (5) of the on busi-

Married "Women's Proj^ertj' Act, 1882, simply because she has an

interest in the business which is carried on, which is her separate

property. The test is, whether she is trading indej^endentlj^ of her

husband ((jr). And she is deemed to be still " carrying on a trade "

within the meaning of the section so long as any debts incurred by

her while so trading remain unpaid (A).

But now, by sect. 1 of the Married Women's Property Act, Act of

1893 (/), every contract entered into by a married woman, other-
^'^•^^•

wise than as agent, after the 5th of December, 1893,

(a) shall be deemed to be a contract entered into by her with

respect to and to bind her separate property, whether she is

or is not in fact possessed of or entitled to any separate

property at the time when she enters into such contract

;

(b) shall bind all separate property which she may at that time or

thereafter be possessed of or entitled to ; and

(c) shall also be enforceable by process of law against all projicrty

which she may thereafter while discovert be possessed of or

entitled to

;

Provided that nothing in this section contained shall render avail-

able to satisfy any liability or obligation arising out of such con-

ti'act any separate property which at that time or thereafter she is

restrained from anticipating.

The restraint on anticipation, however, ceases to attach to a Wlicn

married woman's separate income as soon as it becomes due and rfstraint

payable to her under the trusts of the instrument under which she potion
ceases.

ig) See In re Edwards, Ex parte Ex parte Lambert, [1901] 1 K. B.
Harvey (1896), 43 W. R. 519; 309; 70 L. J. K. B. 93; distin-

2 Manson, 182. guishing- In re Stevens, Ex parte

{h) In re Bagnall, Ex parte Soim, McGeorge (1882), 20 Ch. D. G97
;

[1896] 2 Q. B. 407 ; 65 L. J. Q. B. 51 L. J. Ch. 909.

666 ; approved in In re Worsley, (i) 56 & 57 Vict. c. 63,
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is entitled (A-). In tlie recent case of Barnett v. Howard (J)

A. L. Smith, L. J., was of opinion that income of property vested

in trustees for the separate use of a married woman subject to a

restraint on anticipation, though paid into her hands after the

determination of a coverture, was not available to satisfy an

obligation arising out of a contract entered into during her

coverture. And when, in an action founded upon contract,

judgment is obtained against a married woman in the form settled

in Scott V. Morley {supra), a receiver cannot be appointed of arrears

of the income of her separate property subject to a restraint

upon anticii^ation which have accrued due after the date of the

j udgment (ni)

.

Costs. Section 2, however, provides that the Court may, in any action

or proceeding instituted by a woman, or by a next friend on her

behalf, order payment of the costs of the opposite party out of

property subject to a restraint on anticipation, and may enforce

such payment by the apijointment of a receiver and the sale of the

property or otherwise, as may be just. It should be remarked

that this section onlj- contemplates the case of a married woman
plaintiff {n). A counter-claim, however, has been held to be a

" proceeding instituted " by a married woman within the meaning

of the section, and that consequently she may be ordered to pay the

costs incurred thereby out of j)roperty which is subject to a restraint

on anticipation (o). So, too, a claim by a married woman to goods

taken in execution has been held to be a " proceeding instituted"

so as to entitle the execution creditor to his costs out of property

subject to a restraint on anticii^ation [p). On the other hand, the

mere entering of a caveat in respect of a will, although the result is

that a probate action has to be brought, is not such " an action or

proceeding instituted "
(g), nor is an appeal by a married woman

from an order made in an action brought against her(r). The

Ui) Hood-Barrs v. Heriot, [1896] («) Hood-Barrs v. Cathcart,

A. C. 174; 65 L. J. Q. B. 352; [1894] 3 Ch. 376; 63 L. J. Ch.

overruling on this point Hood- 793 ; and see Crickitt v. Crickitt

Barrs r. Cathcart, [1894] 2 Q. B. [1902], P. 177; 71 L. J. P. 65.

567 ; 63 L. J. Q. B. 602
;
Loftus u) lb. [1895] 1 Q. B. 873 ; 64

V. Heriot, [1895] 2 Q. B. 212 ; 64 l. J. Q. B. 520.

'h\
^- ? /?«o?^^^ Vr? ^T^TsS • (P) Nunn .. Tyson, [1901] 2 K.

UrfgO ^•^^^' 70L.J.K. B.S54.-^

il) "rr9o6l 2 Q. B. 784 ; 69 L. J. (?) Moran r. Place, [189G] P.

Q. B. 955. 214; 65 L.J. P. 83.

'()«)' Whiteley v. Edwards, [1896] (r) Hood-Barrs v. Heriot, [1897]

2 Q. B. 48; 65 L.J. Q. B. 457
;

A. C. 177; 66 L. J. Q. B. 356;

In re Lumley, Exparte Hood-Barrs, and see Paget v. Paget, [1898] 1 Ch.

[1896] 2 Ch. 690 ; 65 L. J. Ch. 837. 470 ; 67 L. J. Ch. 266.
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only proceeding contemplated by the section is one which initiates

litigation.

Although the parties themselves cannot by consent get rid of a Eemoval

restraint against anticipation when once it is effectually imposed, ^^ ^?"

the Court may, under sect. 39 of the Conveyancing Act, 1881 anticipa-'^

(44 & 4 J Yict. c. 41), bind the interest of a married woman in any tion.

l^roperty, notwithstanding that she is restrained from anticipation,

if it apj^ears to the Court to be for her benefit. This section does

not, however, enable the Court simply to remove the restraint, but

only to bind her interest by a disposition where the Court is satisfied

that it is beneficial (s). And in determining whether an order

should be made under this section, the Court must consider whether

it is for the general benefit of the married woman and is not con-

fined to mere pecuniary considerations [t).

It should also be observed that the powers conferred by the Settled

Settled Land Act, 1882 (45 & 4G Vict. c. 38), can be exercised by a I^and Act,

married woman without application to the Court, notwithstanding

that she is restrained from anticipation. (See sect. 61, sub-sect. (6).)

A husband may sue his wife for money which, after their mar-
riage, he has advanced to her on a contract by her, either exj^ress

or implied, to repay it out of her separate estate ((f).

It is important to observe that neither the Act of 18S2 nor that No
of 1893 has imposed a personal liability on a married woman in personal

respect of her contracts, but has simply largely extended the
"^"^"''y*

doctrine of separate estate as established by the courts of equity.

And it should be observed that the words " for her separate use "

are not now necessary to create separate estate ; for if it is created

by the operation of the Married Women's Property Acts, it is

suSicient to support a restraint on anticipation, although the words
" for her separate use " are not used (.r).

(*) In re "Warren's Settlement Ch. 522.

(1883), 02 L. J. Ch. 928 ; 49 L. T.
^^^^ ^^^^^^ ^ ^^^^^^ ^^^^^^^ ^^

il) In re Pollard's Settlement, Q" ^- "^^ ^74
;
55 L. J. Q. B. 55.

[189G] 2 Ch. 552; 65 L. J. Ch. (.;•) See In re Lumley, Ex parte
796 ; and see In re Blundell's IIood-Barrs, [1896] 2 Ch. 690

;

Trusts, [1901] 2 Ch. 221 ; 70 L. J. 65 L. J. Ch. 837.
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Poiver of Wife to bind Husband to her Cont^'acts.

[9] MANBY V. SCOTT. (1659)

[1 Sid. 112.]

" Scott's wife departed from him without his consent,

and lived twelve years separate from him, and then re-

turned ; but he then would not receive her, nor allow her

any maintenance, and discharged or forbade tradesmen,

particularly the plaintiffs, from trusting her with any

wares." The plaintiffs disregarded the prohibition, sold

the wife goods at reasonable prices and fit for her quality,

and then sued the husband. They did not succeed, how-

ever ; and Manby i\ Scott has been for more than two

centuries the leading authority for the principle that the

wife's contract does not bind her husband unless she acts

by his authority.

[10] MONTAGU V. BENEDICT. (1825)

[3 B. & 0. 631 ; 27 E. E. 44-1.]

]ilr, Benedict was a London lawyer, whose wife ordered

various articles of expensive jewellery from the plaintiff

without her husband's knowledge. In an action by the

jeweller against the husband, it was argued for the plaintiff,

with some plausibility, that the defendant and his wife

were in comfortable circumstances of life, though they

mi^-ht not be rich ; and that cohabitation was evidence of

Benedict's assent to his wife's contract. It was, however.
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unanimously held that the goods supplied were not

necessaries, and that therefore the defendant could not

he compelled to pay for them. " If a tradesman," said

Bayley, J., "is about to trust a married woman for what

are not necessaries, and to an extent beyond what her

station in life requires, he ought, in common prudence, to

inquire of the husband if she has his consent for the order

she is giving."

SEATON V. BENEDICT. (1828) [11]

[5 BiNG. 28 ; 2 M. & P. 66.]

After the jewellery case, just related, the Benedicts went

to live at Twickenham. But Mrs. Benedict continued her

extravagance. She became indebted to a local haberdasher

for scarves, gloves, laces, and other articles ; and finally

the tradesman sued her husband.

The goods supplied were unquestionably necessaries,

but then Mr. Benedict had ahcays duly furnished Ms tcife

with necessary apparel, and kneic nothing of her clandestine

dealings with Seaton ; and on this ground the plaintiff was

disappointed in his expectations of getting paid. " It

may be hard," said Best, C. J., " on a fashionable milliner

that she is precluded from supplying a lady without

previous inquiry into her authority. The Court, however,

cannot enter into these little delicacies, but must lay down

a law that shall protect the husband from the extravagance

of his wife."
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[12] JOLLY V. REES. (1863)

[15 C. B. N. S. 628; 33 L. J. C. P. 177.]

Mr. Bees, a country gentleman living near Llanelly,

told his wife that he was not going to pay for any drapery

or millinery goods she or her daughters might choose to

buy on credit. They could do well enough, he said, on

the allowance they already had. In spite of this distinct

prohibition, Mrs. Rees gave Messrs. Jolly, hosiers and

linendrapers at Bath, substantial orders, and they by-and-

by sent Mr. Rees a substantial bill. This Mr. Rees

declined to pay, and litigation ensued. The tradesmen

had not hioicn that Mr. Rces had express!
ij
forbidden his

wife to incur surreptitious debts, and the goods they had

supplied were what the law calls " necessaries," so they

felt confident of success. The judges, however, decided

against them, and thus " carried to its logical results the

principle that the wife's authority to bind her husband is

a mere question of agency."

[13] SMOUT V. ILBERRY. (1842)

[10 M. & W. 1 ; 12 L. J. Ex. 357.]

A man who had been in the habit of dealing with the

plaintiff for meat supplied to his house went to China,

leaving his wife and family behind, and died there. It

was held that the wife was not liable for goods supj)lied to

her after his death, but before the news of it had arrived,

she having had originally full authority to contract, and

done no wrong in representing her authority as con-

tinuing.

The law of husband and wife in resijeot of the wife's power to



CAPACITY OF PARTIES—HUSBAND AND WIFE. 47

bind lier hu.sLand to a contract she has entered into since the

marriage is best considered under two beads :

—

(1.) "When husband and wife are licincj together.

(2.) When they are not.

(1.) When husband and wife are living together there is a pre- Living

sumption that the wife has her husband's authority to enter into a together,

contract, in all domestic matters ordinarily entrusted to a wife, so

as to bind him for necessaries ; that is, a reasonable siipi:»ly of such

goods and service as are suitable in kind, sufficient in quantity,

and necessary, in fact, for the use of the husband, wife, children

and household, according to the conditions in which thej^ liTe(2/).

But there are several ways in which a husband may rebut the pre-

sumption. He may show that at the time when his wife incurred

the debt she was akeady properly supplied with necessaries, or,

which is the same thing, with money to purchase them ; he may
show that he expressly forbade her to pledge his credit (2) ; he may
show that he expresslj' forbade the jjlaintiff to trust her ; or, lastly,

he may show that the credit was given to the woman herself (a).

Moreover, the presumption must now be taken subject to the

provisions of the Married "Women's Property Act, 1893, that
' every contract entered into by a married woman, otherwise than

as agent, shall be deemed to be a contract entered into by her svith

resj)ect to, and to bind, her separate projDerty " (i).

Jolly V. Eees was brought under discussion, and approved of, by Debenham
the House of Lords in the case of Debenham v. Mellon (c).

^'- J^ellon.

(2.) When husband and wife are living apart, the presumption is Separated,

that the wife has no authority to pledge her husband's credit. And
when the separation is the wife's own fault, when she has left her

home without just cause

—

e.g., to live with an adulterer—this pre-

sumption cannot be rebutted. But if it is by mutual consent that

husband and wife are living apart, she goes forth with implied

authority to pledge his credit for necessaries. If, however, the

husband makes his wife a sufficient allowance, or what she accepts

as a sufficient allowance, when thus living separate, and actually

(y) See Lane r. Ironmonger (1811), 3 Camp. 22 ; 13R. E. 740;
(1844), 13 M. & W. 368 ; 14 L. J. and Morel v. AVestmoreland, [1903]
Ex. 35; Reueauxr. Teakle(1853), 1 K. B. 64; 72 L. J. K. 43. 60.

8 Ex. 680 ; 22 L. J. Ex. 241 ; and But see Jewsbury r. Newbold
PhUlipson V. Hayter (1870), L. R. (1857), 26 L. J. Ex. 247.

6 C. P. 38 ; 40 L. J. C. P. 14. (b) 56 & 57 Vict. c. 63, s. 1, ro-

(z) I>i re Cook, Ex parte Holmes pealing sect. 1, sub-sect. (3), of the

(1893), 10 M. B. R. 12. 1882 Act (45 & 40 Vict. c. 75).

{a) Bentley v. Griffin (1814), 5 {c) (1880), 6 App. Caa. 24 ; 50
Taunt. 356 ; Metcalfe v. Shaw L. J. (i. B. 155.
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paj's it, the tradesman cannot recover against lior husband ((/) ; and

it is not material that the tradesman had no notice of this allow-

ance (e). Probably, too, if the lady has money of her own, or if she

can earn it, she has no implied authority to pledge her husband's

credit (/). A pension during the Crown's pleasure, however, would

not exonerate the husband (</). If a wife has been driven out of

doors by her husband, or if his conduct at home is so abominable

that no decent woman would live under the same roof with him,

there is an irrebuttable presumption by law that she has authority

to pledge his credit for necessaries (/i).

Neces- " Necessaries " are such things as may fairly he considered essential

saries,
fg fj^g decent maintenance and qeneral comfort of a person in the social

jjosition of the defendants ivife. But the wife has no implied

authority to run into extravagance and give orders quite beyond

the husband's means. The cases on the subject are numerous. It

has been held that a wife may make her husband liable for the cost

of exhibiting articles of the peace against him (/), but not of prose-

cuting him for an assault (A-). So he may have to jjay the cost of

legal advice to the wife resjjecting an ante-nuptial settlement (/),

and of successful divorce proceedings instituted against him (»!-).

But he will not generally be bound to repay a person who has lent

money to the woman («.) ; and if she has induced a person to contract

with her by fraudulently representing herself to be unmarried, her

husband will not be liable (o). On the other hand, in cases where

the wife had really no authority to enter into a contract, the

husband may by his conduct ratify and accept the responsibility

of it(i>).

{cl) Eastland v. Burchell (1S7S), 3 C. P. D. 393 ; 47 L. J. C. P. 725.

3 Q. B. D. 432; 47 L. J. Q. B. [») Knox v. Bushell (1857), 3 C.

600. B. N. S. 334 ; In re Cook, Ex jwrte

(f) Mizen v. Pick (1838), 3 M. & Vernall (1893), 10 M. B. R. 8 ; but
W. 481 ; 1 H. & H. 163. see Harris i^. Lee (1718), 1 P. Wms.

(/) Johnston v. Sumner (1858), 482; Prec. Ch. 502; Jenner v.

3 H. &N. 261 ; 27 L. J. Ex. 341
;

Morris (1861), 30 L. J. Ch. 361
;

Clifford V. Laton (1827), Moo. & 3 De G. & J. 45 ; Deare v.

M. 101 ; 3 C. & P. 15 ; Dixon r. Soutten (1869), L. E. 9 Eq. 151
;

Hurrell (1838), 8 C. & P. 717. 21 L. T. 523 ; Davidson r. Wood
[g) Thompson v. Hervey (1768), (1863), 32 L. J. Ch. 400; 1 D. J.

4 Burr. 2177. «& S. 465; Judicatm-e Act, 1873,

{h) Boulton V. Prentice (1745), s. 24.

Str. 1214; Eorristall v. Lawson (o) Liverpool Adelphi Loan Ass.

(1876), 34 L. T. 903. v. Eairhurst (1854). 23 L. J. Ex.

(0 Turner v. Rookes (1839), 10 163 ; 19 Ex. 422; Wright v. Leo-
Ad. & E. 47 ; 2 P. & D. 294. nard (1861), 11 C. B. N. S. 258

;

{k) Grindell v. Godmond (1836). 30 L. J. C. P. 365 ; and see Earle
5 Ad. & E. 755 ; 1 N. & P. 168. r. Kingscote, [1900] 2 Ch. 585 ; 69

(0 Wilson /•. Ford (1868), L. R. L. .J. Ch. 725.

3 Ex. 63; 37 L. J. Ex. 60. { p) Waitliman r. Wakefield
(w) Ofctaway I.'. Hamilton (18.78), (1807), 1 Camp. 120 ; 10 R. R. 654.
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The wife's authority to pledge her hiisband's credit is not greater Mad
when her husband is mad than -when her husband is sane. Where, husband,

however, the husband before his insanity has held out his wife as

his agent to give orders on his behalf, a tradesman who continues

to supply goods by order of the wife, and in ignorance of the in-

sanity, can recover the price of the goods against the husband [q).

It may be remarked that, to make the man liable on the woman's Cohabita-

contracts, it is not necessary that the strict relationship of husband ^^on.

and wife should exist between them. The presumption of authority

arises tvhenever a man and woman are cohabiting, if he allows her

to assume his name and treats her as part of his family, and

it is no answer to show that the plaintiff knew they were not

married (r).

The case of Smout v. Ilberry is a well-known and sometimes Blades

criticised authority (s). Thii'teen years before, in Blades v. Free (t),
'^'' ^''''^^•

it had been held that the executors were not liable in such a case.

A husband is liable to pay the funeral expenses of his deceased Funeral

wife, but in some cases he will be allowed to retain them out of her expenses,

estate («).

Inasmuch as a married woman is now as capable of contracting To whom
sui juris as any other person, the first question to be considered "^.^^ credit

when a married woman now makes a contract will be, for whom '^

was she contracting ; was it her own personal contract, or did she

make it as agent only for and on behalf of her husband ? That

depends on the answer to the question, to whom was the credit

given, to the understanding of both parties ? The question is one of

fact depending on all the circumstances of the transaction. The

nature of the contract is a material element in determining the

question to whom credit was given. And in the case of a wife's

contract for necessaries it will still generally be presumed, in tho

absence of evidence to the contrary, that she contracted as agent

(q) Richardson v. Dubois (1869), solicitor representing a party in an

L. R. 5 Q. B. 51 ; 39 L. J. Q. B. action, and also to a revocation of

09
; Drew v. Nunn (1879), 4 Q. B. authority by the dissolution of a

D. 661 ; 48 L. J. Q. B. 591. company as well as by the death of

(»•) Watson V. Threlkeld (1794), an individual. On tho other hand,

2 Esp. 037 ; 5 R. R. 760 ; Robinson see the judgment of Kekewicli, J.,

r. Nahon (1808), 1 Camp. 245
;

in Halbot r. Lens, [1901] 1 Ch.

Ryan v. Sams (1848), 12 Q. B. 460
;

344 ; 70 L. J. Ch. 125.

17 L. J. Q. B. 271 ; Munro v. De (0 (18^9), 9 B. & C. 167; 4 M.
Chemant (1815), 4 Camp. 215. & R. 282. See Drew v. Nunn, ubi

(.«) But see the recent case of sup.

Salton V. New Beeston Cycle Co., («) In re M'Myn (188G), 33 Ch.

[1900] 1 Ch. 43 ; 69 L. J. Ch. 20, D. 575 ; 65 L. J. Ch. 845 ;
Brad-

where it was held that the iirinciple shaw v. Beard (1862), 12 C. B.

of Smout i\ Ilberry appUes to a N. S. 344 ; 31 L. J. C. P. 273.

S.—C. E
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Negoti-
able in-

struments,

Ante-
nuptial

contracts.

Torts of

wife.

only. The wife, however, may herself incur liabilities even when

contracting not for herself but as agent for her husband ; in fact,

it may be stated generally that she is in the same position as any

other agent who is sid Juris, and is subject to the same rights and

liabilities. If, therefore, it were proved that she had no authority

in fact to contract as agent for her husband, she would be liable to

an action on the implied warranty of authority (or to an action

for deceit, as the case might be), provided the other party was not

aware that she had no authority. Iler liability would, of course,

in such a case be very different from what it would be if she could

be sued on the contract itself; for the measure of damages for

which her separate property would be liable would be the loss the

other party had sustained through not having the contract per-

formed, which might or might not be substantial.

The indorsement by a married woman of a negotiable instrument

in her own name will probably now make her alone bound by it,

even though she was acting as her husband's agent and by his

authority (x).

The liability of a husband for the ante-nuptial contracts of his

wife has undergone considerable change owing to modern legislation,

and the present law may be stated shortly as follows : ( 1 ) If the

parties were married prior to August 9, 1870, the husband is liable

on all contracts made by his wife dum sola. (2) If married between

August 9, 1870, and Jnlj 30, 1874, the husband is under no liability

for his wife's ante-nuptial debts. (3) If married between July 30,

1874, and January 1, 1883, the liability of the husband extends to

the amount of the assets acquired by him from, or in right of, his

wife. (4) If man-ied on or after January 1, 1883, then sect. 14

of the Married Women's Property Act, 1882, provides, practically,

that the husband's liability is limited to the extent of the property

which he has acquii'ed from or thi'ough his wife, after deducting

any payments made by him in respect of his wife's liabilities {[/).

A husband surviving his wife is probablj^ not liable for her ante-

nuptial debts (z).

It may be here mentioned that a husband is subject to the same

liabilities for his wife's torts committed during coverture as he was

[x) Bills of Exchange Act, 1882

(45 & 46 Vict. c. 61), ss. 23, 91 (1)

;

and see Byles on Bills, p. 44 (15th

ed.). The law relating to the

contracts of married women is ad-

mirably stated and discussed in
" The Law of Husband and Wife,"

by Montagiie Lush and W. H.

Griffith, pp. 296—395 (2nded,).

(y) Beck r. Pierce (1889), 23 Q.
B. D. 316; 58 L. J. Q. B. 516.

(r) Turner r. Caulfield (1879), 7
L. E. Ir. 347 ; Bell v. Stocker
(188-2), 10 Q. B. D. 129; 52 L.J.
Q. B. 49.
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previously to the Married Women's Property Act, 1882 ; and that

he will be exempt from, liability only in cases when the tort is

directly connected with her contract and parcel of the same trans-

action, and is also the means of "effecting" (in the sense of

" obtaining ") the contract («).

The important decision in the case of Eeg. v. Jackson, [1891] Reg. r.

1 Q. B. 671; 60 L. J. Q. B. 346, may be mentioned here; the Jacksoa.

Court of Appeal decided that where a wife refuses to live with her

husband, he is not entitled to keep her in confinement in order to

enforce restitution of conjugal rights.

Extent of Agent'' s Aiifhority.

COX V. MIDLAND COUNTIES RAILWAY CO. [14]

(1849)

[3 ExcH. 268 ; 18 L. J. Ex. 65.]

A labourer named Higgins took a ticket for the parlia-

mentary train from Wbittington near Birmingham. As

he was getting in, the guard signalled the train to start,

the consequence of which was that Higgins fell, and the

wheels went over his leg. On being picked up he was

taken to a neighbouring public-house, and Mr. Davis, the

local surgeon to the company, was sent for. M.v. Davis

came, pronounced it a bad case, and sent word to the

station-master at Birmingham that he should like to have

the assistance of Mx. Cox, the eminent hosjoital surgeon

at Birmingham. The station-master, on receiving this

message, sent for Mr. Cox, who came immediately to

"Whittington, and amputated the labourer's leg.

(«) Earle v. Kingscote, [1900] 2 Adelphi Loan Assoc, v. Fairhurst

Ch. 58.5 ; 69 L. J. Ch. 725 ; ap- (1854), 23 L. J. Ex. 1G3 ; 19 Ex.
proving' Seroka r. Kattenburg 422; and Wright v. Leonard (1861),

(1886;, 17 Q. B. D. 177 ; 55 L. J. 11 C. B. N. S. 258 ; 30 L. J. C. P.

Q. B. 375 ; and following Liverpool 365.

e2
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This action was on " assumpsit for work and labonr as a

surgeon," and the question was whether the station-master

had power to bind the company to such a contract. It

was held that he had no such power. *' Though it might

be a benefit," said the Court, " to the master to have the

damage diminished by a speedy cure if he was really

liable for that damage, it would be a prejudice to him to

be bound to pay if he was not ; and is the servant to

decide whether his master is liable or not—a man whom

he has not appointed with any view to the exercise of such

a discretion '? We think the servant has clearly no such

power. The employer of an agent for a particular purpose

gives only the authority necessary for that agency under

ordinary circumstances. ... It would be a serious

inconvenience to the public if the rule of law as applicable

not merely to railway companies, but to all partnerships

and individuals, as to the extent of authority given to an

agent, were relaxed out of a compassionate feeling, which

it is difficult not to entertain towards the suffering party,

the present plaintiff."

Agents arc of two classes, general and particvJar. A general

agent is one wL.oui his principal has placed in a certain position, and

who must therefore be taken, no matter what his private instruc-

tions may be, to have authority to do all acts which are usually

done by persons filling that position. A imrUcular agent is one who
is entrusted with a particular transaction, and must strictly pursue

his instructions. A general agent may deviate from his instructions,

and yet bind his pnncij)al(&) : not so a particular agent; persons

dealing with him are bound at their peril to ascertain the extent of

his authority (c). Thus a horse-dealer^s servant must be assumed

to have authority to warrant, and the master will be bound although

he expressly told the servant not to warrant ; but if an ordinary

[h) See the recent cases of Wat-

teau V. Fenwick, [1893] 1 Q. B.

346 ; 67 L. T. 831 ; and Reid r.

Eigby, [1894] 2 Q. B. 40 ; 63 L. J.

Q. B. 461.

(c) Fenn v. Harrison (1790), 3
T. R. 757; East India Co. r.

Hensley (1794), 1 Esp. Ill ; Levy
V. Eicbardson, W. N. (1889) 25

;

Bryant v. La Banque du Peuple,

[1893] A. C. 170 ; 62 L. J. P. C. 68.
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person tells his servant to sell a horse, and not to give a warranty

with it, and the servant then, in defiance of his ordei-s, does give a

warranty, it will not bind the master [d). So, too, if a person

sends an agent to buy a horse on the terms of receiving a warranty,

and the agent accepts the horse without such warranty, there is no
sale to bind the principal and the horse may be returned (e). And Coach-

in the recent case of "Wright v. Glyn (/) it was held that the mere
™^^'

relation of master and coachman does not of itself invest the coach-

man with ostensible authority to pledge his master's credit for

forage. But though this distinction betweeen the powers of a

general agent and those of a particular agent is perfectly clear in

theory, great difficulty arises in jiractice, and the reader will only

get a clear idea of the subject by a careful consideration of the

cases.

Though (as we see in the leading case) a station-master may General

not, it has been held in a later case that the general manager of i^ianager

a railway company mag pledge his masters' credit for medical companyf
expenses ((/).

The master of a ship may pledge the credit of his owners for most Master of

purposes incidental to the due prosecution of the voyage [h) ; but ® ^^'

where a passenger steamer was wrecked, and by the terms of the

contract with the passengers the owners were under no liability to

forward them to their destination, it was recently held (/) that the

master, who made arrangements with another vessel to carry on the

passengers, did so as the agent of the passengers, and not of the

owners. The general manager of a mine has no implied authority Manager
J. 1

• /7 \ of mine,
to borrow money m an emergency [k).

A ship's husband cannot bind his owners by an agreement to Ship's

cancel the charter-party (/).
husband.

In the case of Payne v. Leconfield {m), it was held that an Auc-
tioneer.

{d) Brady r. Todd (1861), 9 C.B. Beldon v. Campbell (1851), 6 Ex.
N. S. 592 ; 30 L. J. C. P. 223

;
886 ; 20 L. J. Ex. 342 ; Gunn v.

Howard v. Sheward (1866), L. R. Roberts (1874), L. R. 9 C. P. 331

;

2 C. P. 148 ; 36 L. J. C. P. 42
;

43 L. J. C. P. 233 ; The Pontida
Baldry v. Bates (1885), 52 L. T. (1884), 9 P. D. 177; 53 L. J. P.

620; but see Brooks v. Hassall 78; The Rhosina (1885), 10 P. D.
(1883), 49 L. T. 569. 131 ; 54 L. J. P. 72.

{e) Jordan v. Norton (1838), 4 (i) The Mariposa, [1896] P. 273
;

M. & W. 155 ; 7 L. J. Ex. 281. 65 L. J. P. 104.

(/) [19021 1 K. B. 745 ; 71 L. J. {k) Hawtayno v. Bourne (1841),

K. B. 497. 7 M. & W. 595 ; 10 L. J. Ex. 244.

{(/) Walker v. G. W. Ry. Co. [I) Thomas v. Lewis (1878), 4

(1867), L. R. 2 Ex. 228 ; 36 L. J. Ex. Div. 18 ; 48 L. J. Ex. 7 ;

Ex. 123. Sandeman v. Scurr (186'i), L. R. 2

{h) Arthur v. Barton (1840), Q. B. 86; 36 L. J. Q. B. 58.

M. & W. 138; 9 L. J. Ex. 187; ("') (1882), 30 W. R. 814; 51
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auctioneer selling a horse did not bind liis employer by unautho-

rized statements which he made respecting it.

An agent appointed to sell land has generally no authority to

sign a contract on behalf of his principal (h). But it was recently

held, in the case of Eosenbaum v. Belson (o), that instructions

given by an owner of real estate to an agent to sell the proj^erty

for him, and an agreement to pay a commission on the purchase

price accepted, were an authority to the agent to make a binding

contract and to sign a contract for sale. An agent has no authority

to receive payment on behalf of his principal in any other mode
than in cash, in the absence of exj^ress instructions or some usage

to the contrary
(

j-)).

Where an owner of title deeds has placed them in the hands of an

agent with authority to raise money on them to a limited amount,

and the agent dejiosits them with a bond fide lender, who has no

knowledge of the limit imposed by the principal, for an amount in

excess of that which he had authority to borrow, the principal

cannot redeem the deeds except by payment of the full amount

which the agent in fact raised upon them (r/).

Sometimes the law imi:)lieri an authority to contract for another

so as to bind him from the necessiti/ of the occasion. Thus, in a case

in which a man had sent a horse down from King's Cross to Sandy,

but had not given any address, or told anyone to meet it, it was
held that the railway comj)any had authority to incur livery stable

expenses on behalf of the owner (r). By the law merchant, upon

the necessity of the case, any person may accept or j)Sij a bill of

exchange supra protest for the honoiu- of the drawer, and may
charge him with indemnity as if he had given authority to

do so (s).

L. J. Q. B. 642; Stein v. Cape
(1883), 1 C. & E. 63; Graves v.

Masters (1883), 1 C. & E. 73.

(h) Prior v. Moore (1887), 3 T. L.

E. G24. And see Hamer v. Sharp

(1874), L. R. 19 Eq. 108 ; 44 L. J.

Cb. 53 ; and Chadbiu-n r. Moore
(1892), 61 L. J. Cb. 674 ; 67 L. T.

257.

(o) [1900] 2 Cb. 267 ; 69 L. J.

Cb. 569.

{p) Pape V. Westacott, [1894] 1

Q. B. 272; 63 L. J. Q. B. 222.

And see Hine v. Steamship Insur-

ance Syndicate (1895), 72 L. T. 79
;

7 Asp. M. C. 558.

{q) Brocklesby v. Temperance

Permanent Building Society, [1895]
A. C. 173; 64 L.J. Cb. 433; ap-
proving Perry Herrick v. Attwood,
(1851), 2 De G. & J. 21 ; 25 Beav.
205. And see Rimmer r. Webster,
[1902] 2 Cb. 163; 71 L. J. Cb.
561 ; and Farqubarson v. King,
[1902] A. C. 325; 71 L.J. K. B.
667.

(r) G. N. Ey. Co. v. Swaffield
(1874), L. E. 9 Ex. 132 ; 43 L. J.
Ex. 89. See also Montaignac v.

Sbitta (1890), 15 Apj). Cas. 357;
distinguished in Jacobs v. Morris,
[1902] 1 Cb. 816; 71 L. J. Cb.
363.

(s) See Bills of Exchange Act,
1882, ss. 65—68.
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An agent cannot generally employ a sub-agent to do the work of Agent
his agency—a rule expressed in the maxim '' Delegata potestas -non cannot

potest delegari." There are, however, exceptions to this rule. sui>i%nt
Thus, it was recently held by the Divisional Court(#) that a servant Excep-
has an implied authority in cases of sudden emergency to appoint tions.

another person to act as a servant on his master's behalf. The Sudden

facts were as follows :—While the defendants' omnibus was being ^'^^^'

driven by their servant, a policeman, being of opinion that the
°

driver was drunk, ordered him to discontinue driving. The driver

and the conductor of the omnibus thereupon authorized a third

person, who happened to be passing by, to drive the omnibus home
on their master's behalf. That person, while so drivin"- the

onmibus home, negligently drove over the plaintiff and injured

him. The defendants were held liable, and, in his judgment,
Wright, J., said, "I think that in cases of sudden emergency a

servant has an implied authority from his employer to act in good
faith according to the best of his judgment for that emjDloyer's

interests, subject to this, that in so doing he must violate no express

limitation of his authority, and must not act in a manner which is

l^lainly unreasonable." This decision, however, was reversed by
the Court of Appeal (h), on the ground that there was no evidence

of necessity, but Lord Esher, M. E., made the following important

observation:—" I am very much inclined to agree with the view
taken by Eyre, C. J., in the case of Nicholson v. Chapman {x), and
by Parke, B., in the case of Hawtayne v. Bourne (;/), to the effect

that this doctrine of authoritj' by reason of necessity is confined to

certain well-known exceptional cases, such as those of a master of

a ship, or the acceptor of a bill of exchange for the honour of the

drawer." The fact that the master might have been communi-
cated with was considered sufficient to rebut the suggestion of

necessity. So, too, by usage of trade, an agent employed for a Custom,

particular business is impliedly authorized to employ such qualified

sub-agents as are generally required in that business ; ex. (jr.,

an architect receives implied authority from those who employ
him to engage a person to make calculations and take out

quantities, and this person may claim remuneration from the

employers of the architect, though they were unaware of his

existence (x). But it has recently been held that on a sale by

{t) Gwilliam v. Twist, [1895] 1 :i74.

Q. B. 557. (v) (1841), 7 M. & W. 595; 10

(?<) [1895] 2 Q. B. 84 ; 04 L. J. L. J. Ex. 244.

Q. B. 474. {z) Moon v. Witney Guardians
{x) (1793), 2 H. Bl .254 ; 3 R. E. (1837), 3 Bing. N. C. 814 ; 6 L. J.
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auctiou, the auctioneer's clerk cannot, in the absence of special

authority from the purchaser, fill up a memorandum on behalf of

the jiurchaser so as to bind him, and that the exigencies of the

case do not require that the auctioneer should be held entitled to

delegate to his clerk the authority which he himself has to bind the

purchaser by writing down his name on a copy of the particulars

and conditions of sale («).

Knowledge obtained by an agent when he is acting within the

scope of his authority will be imputed to his principal. A good

illustration of this rule is furnished by the case of Bawden v.

London, Edinburgh, and Glasgow Assurance Co. (5). The plaintiff

effected an insurance against accidental injury with the defendants

through their agent ; the proposal for the insurance, which formed

the basis of the contract, contained a statement by the assured that

he had no physical infirmity. At the time when he signed the

proposal the assured had lost the sight of one eye, a fact of which

the defendants' agent was aware, though he did not communicate

it to the defendants. The assured during the currency of the

policy met with an accident, which resulted in the complete loss of

sight in his other eye, so that he became permanently bhnd. It

was held that the knowledge of their agent must be imputed to the

defendants, and that they were consequently liable on the policy.

Thoiigh an agent may have exceeded his authority in such a way
that his principal is not bound, still the principal may, if he pleases,

ratify the unauthorized contract. Oinnis ratihabitio retrotrahitur ef

mandato priori (tiquiparaiur. But to constitute a binding ratifica-

tion by a person of an act done in his name without any previous

authority, there must be full knowledge on his j)art of the facts,

and unequivocal adoption after such knowledge, or the circum-

stances must be such as to warrant the clear inference that the

(N. S.) C. P. 305. But, of course,

in the case put the plaintiff would
have clearly to prove the cnstom, and

it is behaved that some doubt

exists on that point. See also

Skinner r. Weguelin (1882), 1 C. &
E. 12 ; Dew v. Metropolitan E.y.

Co. (1885), 1 T. L. R. 358.

{a) Bell V. Balls, [1897] 1 Ch.

663 ; 66 L. J. Ch. 397. It was
further heW. in this case, that when
an auctioneer filled up a memo-
randum on behalf of the purchaser,

not at the sale, but several days

afterwards, his authority had

ceased, and that consequently there

was no memorandum in writing to

satisfy the Statute of Frauds.
Quatrc, whether on a sale by auction
under ordinary circumstances a
person to whom a lot has been
knocked down can revoke the
authority conferred by him on the
auctioneer to sign a memorandum
on his behalf at the time. lb. See
also Van Praagh v. Everidge,
[1903] 1 Ch. 434 ; 72 L. J. Ch. 260.

(A) [1892] 2 Q. B. 634; 61 L.J.
Q. B. 792. But see Biggar v.

Rock Life Assurance Co., [1902] 1

K. B. 516; 71 L. J. K. B. 79,

where the agent was held to be the
agent of the assiured, and not of the
assurers.
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supposed principal was adopting the acts of tlie supposed agent

ivhatever tlteij iuere{c). Though subsequent ratification may supply

the want of authority in an agent at the time of his entering into a

contract, it must be shown in such a case that there was a contract

jDurporting to be made by and with the agent which, if the agent

had authority, would be a valid binding contract [d). Very slight

evidence of ratification is sufficient, but the principal cannot ratify

part and repudiate the rest. He must take all or none (e). It

is necessary that the agent should have professed to act as agent

merely. If he purported to act on his own account there can be no

ratification, even though he had an undisclosed intention at the time

he entered into the contract to give the benefit of it to a third

party (/). For this reason (amongst others) it was held that a

person whose name had been forged on a promissory note could not

ratify the act of the forger and accept the paternity of the docu-

ment ((/). But where an agent makes a contract purj^orting to sell

goods in the name of a principal, but with the fraudulent intention

of selling them on his own account and for his own benefit, it is

competent for the principal to ratify and take the benefit of the

contract as against the buyers (/i). And if an owner of goods

places them for sale in the hands of an agent, and that agent, for

the purpose of implementing a price-open contract made by him,

delivers those goods to the person who has made that contract

with him in such a way that upon delivery the sale becomes com-

plete, and the obligation to pay the price arises, that is just as

much a sale of his principal's goods to that person, and just as

much makes the purchaser liable to his principal, as if there had

been no contract before the goods were delivered (/). It has been

recently decided that an acceptance by an agent acting without

authority of an option of purchase, which has to be exercised within

a limited time, is not made effective by the principal's ratification

after the time limited has expired (Z;).

Questions of agency occasionally arise with regard to goods Goods

supplied to a club. In the case of a proprietary club, no one is
'^upp^ied

(c) Marsh v. Joseph, [1897] 1 Durant, [19G1] A. C. 240; 70
Ch. 213 ; 66 L. J. Ch. 128. L. J. K. B. 662.

{d) See Athy Guardians v. if/) Bi'ook v. Hook (1871), L. R.
Murphy (1896), 1 Jr. R. 65. <3 Ex. 89 ; 40 L. J. Ex. .50.

/ \ TT '

-1 T> 1 f^or\n\ T T? A (''') I" >'<• Tiedeniaun and Leder-
(c) Ho-\al r. Tack (1806), 7 East, ^ 1^ > ncm o i\ t> /./.

ir.. o a -4.1 1-A IT i maun Jbreres, [18991 2 Q. B. 66 :

IGi ; 3 Smith, I06 ; Hartas r. ^q T T n li Hj-.)
•
"v

,

Ribbons (1889), 22 Q. B. D. 254
; ,{-Kr\.k xvJl t, ,

CO T T r\ Ti 10^. -D^u^ , (0 -Nurth Western Bank v.
58 L. J. Q. B. 187 Bolton v. p^U.^,,^ nso^i a n ^^r . ca
Lambert (1889), 41 Ch.D. 295; 58 L^jp'c.'^y^^

^^ ^^ ^^
' ^^

L. J. Ch. 425.
'{/.) mhVmH'v. Dibbins, [1896]

(/) Keighley, Maxsted & Co. v. 2 Ch. 348 ; 65 L. J. Ch. 724.
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liable except the proprietor himself. In the case of a members'

club the committee are liable, but not the other members, unless

it can be shown that they individually assented to the orders given

or authorized the committee to pledge their credit (^). The recent

decision of the Privy Council in the case of Wise v. Perpetual

Trustee Co. {in) will probably in future be considered the leading

authority on this subject. It was there held, that an ordinary club

is formed upon the tacit understanding, judicially recognised, that

no member as such becomes liable to pay to its funds or otherwise

any money beyond the subscriptions required by its rules. A club

which is governed by rules prescribing the amount of the annual

subscription, but not containing any provision for the amendment or

alteration thereof, cannot by a resolution passed by a majority

of the members present at a general meeting raise the amount of

the subscription so as to bind existing members, and the Court will

interfere by injunction to restrain the expulsion of a dissentient

member for refusing to pay the increased subscription (/<). So, too, an

individual member of an officers' mess, who has in no way pledged

the credit of the mess, is not personally liable for goods supplied to

the mess by the orders of the wine caterer (o).

A word may be said here about the authority of legal advisers.

Besides the conduct of formal proceedings, a solicitor retained in

an action has a general authority to act for his client in matters of

discretion within his province. He can, for instance, waive irre-

gularities, and can refer or compromise an action {p) ; but if he is

retained to bring an action, he has no implied authority to com-

promise the claim before action brought (5). A solicitor stands on

a different footing from a barrister, because if he goes wrong, he

can be sued for his negligence or unskilfulness, while a barrister

cannot. The great cases of Swinfen v. Swinfen (r), and Swinfen

V. Lord Chelmsford (s), should be consulted on the whole of this

subject (i).

{I) Cullen ». Queensbuiy (1787),

1 Br. P. C. 396 ; Flemyng v. Hec-
tor (1836), 2 M. & W. 172 ; 6 L. J.

Ex. 43; Todd v. Emly (1841), 7

M. & W. 427 ; 8 M. & W. 505
;

10 L. J. Ex. 161, 262; Parr v.

Bradbury (1885), 1 T. L. R. 525;

Overton v. Hewett (1886), 3 T. L.

E,. 246 ; Steele v. Gourley, W. N.

(1887) 147 ; 3 T. L. R. 772 ; Bar-

nett r. Wood (1888), 4 T. L. R.
278 ; Pilot v. Craze (1888), 52 J. P.

311; 4T. L. R. 453.

(m) [1903] A. C. 139; 72 L.J.
P. C. 31. See, however, a criticism

of this decision in The Law Quarterly

Itcview, 1903, p. 386.

(«) Haringtou v. Sendall, [1903]
1 Ch. 921 ; 72 L. J. Ch. 396.

{0) Hawke v. Cole (1890), 62
L. T. 658.

{p) See In re Newen, Carruthers
V. Newen, [1903] 1 Ch. 812.

{q) Macaulayt'. PoUey, [1897] 2

Q. B. 122 ; 66 L. J. Q. B. 665.

(r) (1857), 1 C. B.N. S. 364; 26
L. J. C. P. 97.

(6) (1860), 5 H. & N. 890; 29
L. J. Ex. 382.

{t) See also the recent case of
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Responsibility of Principalfor Fraud ofAgent.

BARWICK V. ENGLISH JOINT STOCK BANK. [15]

(1867)

[L. E. 2 Ex. 259 ; 36 L. J. Ex. 147.]

In this case, the plaintiff having for some time, on a

guarantee of the defendants, supplied a customer of theirs

named Davis "uith oats on credit, for carrying out a

government contract, refused to continue to do so unless

he had a better guarantee. The defendants' manager

thereupon gave him a written guarantee to the effect that

the customer's cheque on the bank in plaintiff's favour, in

payment for the oats supplied, should be paid, on receipt

of the government money, in priority to any other j)ay-

ment, " except to this bank." Davis was then indebted to

the bank to the amount of 12,000/., but this fact was not

known to the plaintiff, nor was it communicated to him by

the manager. The plaintiff thereupon supplied the oats

to the value of 1,227/. ; the government money, amounting

to 2,676/., was received by Davis, and paid into the bank

;

but Davis's cheque for the price of oats drawn on the bank

in favour of the plaintiff was dishonoured by the defen-

dants, who claimed to retain the whole sum of 2,676/, in

payment of Davis's debt to them. The plaintiff thereupon

brought an action for false representation and for money

had and received. The Court of Exchequer Chamber

(Willes, Blackburn, Keating, Mellor, Montague Smith,

and Lush, JJ.) held that there was evidence to go to the

jury that the manager knew and intended that the

Neale v. Gordon-Lennox, [190'2] and Strauss i;. Francis (I860), L. R.
A. C. 465 ; 71 L. .J. K. B. 939 ; 1 Q. B. 379 ; 35 L. J, Q. B. 133.
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guarantee should be unavailing, and fraudulently con-

cealed from tlie plaintiff tlie fact which would make it so,

and that the defendants would be liable for such fraud in

their agent. The question whether the plaintiff could

have recovered under the count for money had and

received was not decided.

In delivering the unanimous judgment of the Court,

Willes, J., said :
" With respect to the question whether a

principal is answerable for the act of his agent in the

course of liis master's business and for his master's benefit,

no sensible distinction can be drawn between the case of

fraud and the case of any other wrong. The general rule

is, that the master is ansicerahle for every such wrong of the

servant or agent as is convnittcd in the course of the service

and for the master\s heneft, though no crjjress command or

privity of the master he proved (?/). That principle is acted

upon every day in running down cases. It has been

applied also to direct trespass to goods, as in the case of

holding the owners of ships liable for the act of masters

abroad improperly selling the cargo (.r). It has been held

applicable to actions of false imprisonment, in cases where

officers of railway companies, intrusted with the execution

of bye-laws relating to imprisonment and intending to

act in the course of their duty, improperly imprison

persons who are supposed to come within the terms of the

bye-laws (//) . It has been acted upon where persons

employed by the owners of boats to navigate them and to

take fares have committed an infringement of a ferry, or

such like wrong (s) . In all these cases it may be said, as

(«) SeeLaugherr.Pointer(1826), Eoe t'. Birkenhead Ey. Co. (1851),

5B. &C. atp.554; 4L. J.K.B.309. 7 Ex. 36; and see Barry «. Mid-
ix) Ewbanki;. Nutting (18-19), 7 land Ry. Co. (1865), Ir. L. Rep.

0. B. 797. 1 C. L. 130.

(?/) GofEi;. G. N". Ry. Co. (1861), (;) Huzzey v. Field (1835), 2 0.

3 E. & E. 672 ; 30 L. J. Q. B. M. & R. 432, at p. 440; 41 R. R.
148,explaining(at3E.&E. p. 683) 755.
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it was here, that the master has not authorised the act.

It is true he has not authorised the particular act, l>ut lie has

put the agent in his place to do that class of acts, and he must

he answerable for the manner in xchich the agent has conducted

himself in doing the business which it teas the act of his master

to place him inJ^

The rule laid down in the leading case as to the liability of an
innocent principal for the fraud of his agent has been accepted and
acted upon in many subsequent cases, and may now be treated as

established law(o). It was fully approved of in Mackay i;. Com-
m.ercial Bank of New Brunswick (i), and Swire v. Francis (c). In
Houldsworth v. Glasgow Bank(<:Z), Lord Selborne considered it to

be a well recognized principle of the law of agency, but added

:

'
' The manner in which the master is to be answerable, and the

natiu'e and extent of the remedies against him, may vary according

to the nature and circumstances of particular cases."

The following cases may be referred to as illustrations of the

law relating to the liability of a principal for his agent's fraud,

namely :—UdeU v. Atherton (1861), 7 H. & N. 172; 30 L. J. Ex.

337 ; Blake v. Albion Life Assurance Society (1878), 4 C. P. D. 94;

48 L. J. Q. B. 169; Weir v. Bell (1878), 3 Ex. Div. 238; 47 L. J.

Q. B. 704; Chapleo v. Brunswick Building Society (1881), 6 Q. B.

D. 696 ; 50 L. J. Q. B. 372 ; MuUens r. MHler (1883), 22 Ch. D.

194; 52 L. J. Ch. 380; Baldry v. Bates (1885), 52 L. T. 620; and

Hii'st %\ West Eiding Union Banking Co., [1901] 2 K. B. 560; 70

L. J. K. B. 828 ; where it was held (following Swift v. Jewsbuiy

(1874), L. E. 9 Q. B. 301 ; 43 L. J. Q. B. 56) that a company
incorporated under the Companies Acts is a "person" within the

meaning of section 6 of 9 Geo. 4, c. 14, and consequently is not Hable

for a fraudulent representation as to the credit of another person

not signed by it, but made by its agent acting within the scope of

its authority, although the rejiresentation is in writing signed by
the agent and is made in the interest of the company.

The rule, however, is subject to this qualification, that a prin- Limit of

cipal is not liable for the fraud of his agent committed, not for the priuciple.

principal, but for the agent's own jnu-poses {e).

(«) See Smith's L. C. 10th cd. L. J. P. C. 18.

p. 88. {(l) (1880), 5App.Cas. atp. 326;
(b) (1874), L. E. 5 P. C. 394

;
42 L. T. 194.

43 L. J. P. C. 31. {e) Sec Thorno v. Heard, [1895]
(c) (1877), 3 App. Cas. lOG ; 47 A. C. 495 ; C4 L. J. Ch. 652 ; and
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A false statement made by an agent with his principal's express

authority, the principal knowing it to be false, is obviously equi-

valent to a falsehood told by the principal himself ; nor can it make
any difference as against the principal whether the agent knows

the statement to be false or not.

But the case may arise, where the statement may be not known
to the agent to be untrue, and not expresslj' authorised by the

principal, the true state of facts being, however, known to the
Cornfoot principal. Such a case occurred in Cornfoot v. Fowke (/), where

the facts were as follows :—The plaintiff (the owner of a ready-

furnished house) had employed an agent to let it for him, and

the agent had let it to the defendant. The adjoining house was

used as a brothel, and this fact was known to the plaintiff, but

not to the agent. Before the agreement to take the house was

signed by the defendant, he had asked the agent whether there

was any objection to the house, and he had answered that there

was not. The action was brought against the defendant for the

non-performance of his agreement, and he pleaded that he had

been induced to enter into the contract by the fraud of the plaintiff.

The Court of Exchequer decided against the defendant. " I think

it impossible," said Alderson, B., "to sustain a charge of fraud

when neither principal nor agent has committed any : the principal

because, though he knew the fact, he was not cognisant of the

misrepresentation being made, nor even directed the agent to make

it ; and the agent, because, though he made a misreisresentation,

yet he did not know it to be one at the time he made it, but gave

his answer hond fide.'''' Lord Abinger, C. B., however, in a learned

and exhaustive judgment, dissented from the view of the majority,

saying that it was "a matter that appeared to him, but for their

opinion, too plain to admit of a doubt" ; and held that the contract

being procured by misrepresentation must be tainted with legal, if

not moral, fraud. In the leading case, Willes, J., said : "I should

be sorry to have it supposed that Cornfoot v, Fowke tui-ned upon

anything but a point of pleading"; and few cases have excited

more animated discussion. It is believed that the case will some

day be overruled in favour of the view then unsuccessfully con-

tended for, and of the principle that if a man, having no knowledge

whatever on the subject, takes on himself to represent a certain

state of facts to exist, he does so at his peril ((/). The more recent

British Mutual Bank 27. Chamwood {g) See Fuller v. Wilson (1842),

Forest Ry. Co. (1887), 18 Q. B. D. 3 Q. B. 58 ; 2 G. & D. 460 ; Derry

''\}nim: f M.
'& W. 358

;

-
^^J

(1889), 14 App. Cas. 337
;

4 Jur. 919. '^8 L. J. Ch. 864.
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case of Ludgater t\ Love {h) (where tlie principal's son innocently Ludgater

said what his father told him to say about the condition of some ^' '-'°"^^*

sheep he was selling) is undoubtedly another nail in the coffin of

Cornfoot V. Fowke ; but the two cases are to be distinguished on

the ground that in the former case the jury expressly found that

the ^QiQTL^axit fraudMlently concealed from his sou that the sheep had

the rot, with a view to his representing them as sound and getting

the best price for them (r).

'
' The party who has been induced to enter into a contract by As to

fraud, or by concealment or misrepresentation in any matter siich rights

that the truth of the representation made, or the disclosure of the
j^^j^^ig^

fact, is by law or by sjDecial agreement of the parties of the essence

of the contract, may affirm the contract, and insist, if that is

possible, on being put in the same position as if the i-epresentation

had been true. Or he may at his option rescind the contract, and

claim to be restored, so far as may be, to his former position within

a reasonable time after discovering the misrepresentation, unless it

has become impossible to restore the parties to the position in which

they would have been if the contract had not been made, or unless

any third person has in good faith and for value acquired any

interest under the contract" (A-).

Wherever an agent may have an adverse interest to that of his Principal

principal, he is bound to disclose not merely the fact that he has ^^^ agent
liitcy so

such an interest, but he is bound also to state its exact nature {I).

Thus in Rothschild v. Brookman {in), the Court set aside certain

sales and purchases effected by Messrs. Eothschild on the ground

that, while they were emijloyed to sell their clients' French rents,

they bought them themselves, and when employed to buy Prussian

bonds, allotted him some which they themselves held.

An agent is not allowed to make a surreptitious profit out of his Bribes to

agency, but must account to his employer for everything he ^S^^t^.

receives. Thus it was held, in Skelton v. Wood (n), that a broker

is not entitled to recover from his principal differences in stock

(//) (1881), 44 L. T. 694; 45 37G ; Rawlins r. Wickham (1858),

J. P. Got). See Blackburn t;. Vigors 3 De G. & J. 304, 322; 28 L. J.

(1887), 12 App. Cas. 531; 57 L. J. Cli. 188. See also Sale of Goods
Q. B. 114; Blackburn r. Haslam Act, 1893 (56 & 57 Vict. c. 71), s. 24.

(1888), 21 Q. B. D. 144 ; 57 L. J. (/) Dunne r. Euglisli (1874), L.

Q. B. 479. R. 18 Eq. 524 ; 31 L. T. 75.

(i) See, fm-ther, on this point, (/>0 (1831), 5 Bligli, N. S. 165;

Smith's L. C. (10th cd.) p. 81 c( 30 R. R. 147. See also Gillett r.

s/'q. ; and per Lord Cranworth in Peppercorn (1839), 3 Beav. 78 ;

National Exchange Co. v. Drew Kimber v. Barber (1873), L. R. 8

(185G), 2 Macq. 103. Cli. 50 ; 27 L. T. 52G.

(/.•) Pollockon Contracts (7th ed.), (w) (1895), 71 L. T. GIG ; 15 Rep.

p. 57G; and see Oakes V. Turquand 130; and see Bulficld r. Eonrnier

(1867), L. R. 2 11. L. 346, 375, (1895), 15 Rep. 176.
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Erskine v.

Sachs.

Shipwiiy
V. Broad

-

wood.

Directors.

Public
Bodies
Corrupt
Practices

Act, 1889.

wliicli lie purports to carry over on Ids belialf, wlien tliore is no

existing contract between such, broker and any tbird party available

for the principal at the time when such differences arise. And
reference should be made to the recent case of Erskine v. Sachs (o)

as to the strictness of the rule as to the liability of agents to account

for any profits they may make. Nor can an agent maintain an

action to recover such illegal profit or commission from the person

who has promised it him. Moreover, if I discover that my agent is

selling me to the other side in this way—no matter how many trade

customs can be produced in support of such dishonesty—I am
generally entitled to rescind the contract. A good illustration of

this rule is to be found in the recent case of Shipway v. Broad-

wood {x>). The defendant agreed to purchase a pair of horses from

the plaintiff, provided they were passed as sound by a veterinary

surgeon who was employed by the defendant to examine them.

The horses were certified as sound by the veterinary surgeon, and

the defendant sent a cheque for the price. The horses were delivered

and found to be unsound, and thereupon they were returned and

the cheque stopped. In the course of the trial of an action on the

cheque it was elicited that the veterinary surgeon had accepted a

bribe from the plaintiff. The Court of Apj^eal held that it was

immaterial to inquire what effect the hrihe had on the mind of the

defendant's agent, that the offer and acceptance invalidated the

certificate, and that the plaintiff could not recover under the con-

tract, which depended on the validity of the certificate. See, on

this subject, the cases of Panama, &c. Co. v. Indiarubber, &c. Co.

(1875), L. E. 10 Ch. 515; 45 L. J. Ch. 121; Harrington V.Victoria

Graving Dock Co. (1878), 3 Q. B. D. 549; 47 L. J. Q. B. 594;

WiUiamson v. Barbour (1878), 9 Ch. D. 529; 50 L. J. Ch. 147;

Bagnall v. Carlton (1877), 6 Ch. D. 371 ; 47 L. J. Ch. 30; Metro-

politan Bank v. Heiron (1880), 5 Ex. D. 319; 43 L. T. 676; Lister

V. Stubbs (1890), 45 Ch. D. 1 ; 59 L. J. Ch. 570 ; Salford Corporation

V. Lever, [1891] 1 Q. B. 168 ; 60 L. J. Q. B. 39 ; Grant v. Gold

Exploration Syndicate, [1900] 1 Q. B. 233 ; 69 L. J. Q. B. 150

;

and Andrew v. Eamsey (1903), 72 L. J. K. B. 865.

As to secret profits received by a director of a company, see

Archer's case, [1892] 1 Ch. 322; 61 L. J. Ch. 129; and Re Newman
& Co., [1895] 1 Ch. 674; 64 L. J. Ch. 407.

Both the giving and receiving of a bribe is, in respect to members

or servants of public bodies, a misdemeanour, and punishable by

imprisonment with hard labour and fine, under the Public Bodies

Corrupt Practices Act, 1889 (53 & 54 Vict. c. 69),

(o) [1901] 2 K. B. 504; 70 L. J.

K. B. 978.
{p) [1899] 1 Q.B. 369

Q. B. 360.

L.J.
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Undisclosed Principals., &€.

PATERSON V. GANDASEQUI. (1812) [16]

[15 East, 62 ; 13 E. E. 345.]

Gandasequi, a Spanish merchant, commissioned Larra-

zahal and Co., agents in the City, to buy a quantity of

goods for him. Larrazabal and Co. asked Paterson and

Co., a hosieiy firm, to send certain specified articles with

terms and prices. Now Paterson and Co. knew Larrazabal

and Co., and had perfect confidence in them, but Ganda-

sequi they did not know, and had no confidence in.

Therefore, though they sent the goods, and though they

knew perfectly well that they were really for Gandasequi,

and that Larrazabal and Co. were merely his agents in

the matter, yet for all that they booked the goods as sold

to Larrazabal and Co. This was unfortunate, because it

happened that Gandasequi was really a more substantial

person than his agents, who shortly afterwards became

bankrupt. Paterson and Co. thereupon sued Gandasequi

for the price of the goods delivered.

But it was held that, if the seller of goods knows that

the person he deals with is only an agent, and knoics also

icho his principal is, and in spite of that knowledge chooses

to give the credit to the agent, he must stand by his

choice, and cannot sue the principal.

DAVENPORT v. THOMSON. (1829) [17]

[9B. &C. 78; 7 L. J. K B. 134.]

A person named McKuno carried on at Liverpool the

business of a "general Scotch agent." One day he re-

s.—c. F
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eeived a letter from some clients of his in Scotland to the

following purport :

—

''Dumfries, 29th March, 1823.

" Dear Sir,—Annexed is a list of goods tchich you will

2)lease procure and ship per Nancy. Memorandmn of goods

to he ship2)ed

:

—Twelve crates of Staffordshire tmre, crown

tcindow glass, ten square boxes, Sfc, 8fc.

" Yours, ^'c,

" Thomson and Co."

On receiving this letter, McKune went to Davenport

and Co., who were glass and earthenw^are dealers. He
said he had received an order to purchase some goods for

some clients in Scotland, but he did not mention their name,

and the Davenports did not ask for it. They sold about

200/, worth of goods and debited McKune, though they

knew he was only an agent. Then McKune failed with-

out having paid Davenport and Co.

This was an action by Davenport and Co. against

McKune's principal, Thomson and Co., who denied their

liability on the ground that Davenport and Co. had debited

McKune, and could therefore look only to him for pay-

ment. This view, however, was not adopted by the Court,

and Thomson and Co. were ordered to pay, the principle

being that, as the name of the real buyer had not been dis-

closed to them by the agent, the sellers had had no opportunity

of icriting him down as their debtor.

When a contract is made by an agent acting for a principal, the

question arises whether, in relation to the other party, the agent,

or the principal, or both are contracting parties, liable to be sued

Three ^^^ entitled to sue upon the contract. The chief rules relating to

cardinal the matter are these :

—

^'^
1. If you contract with a man whom you know to be an agent,

and who names his principal to you at the time of the contract,

there is prima facie no contract at all with the agent. The prin-

cipal is the proper person to sue and to be sued. Thus in Ellis v.
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Goulton (q), on tlie sale of premises by auction, the piu-chaser paid

a deposit to the vendor's solicitor as agent for the vendor ; the sale

went off through the default of the vendor, and the purchaser

brought an action to recover the deposit from the solicitor ; but it

was held that the action could not be maintained, as the payment
of the deposit to the solicitor was equivalent to payment to the

vendor, and therefore the action should have been brought against

the latter. Of course the agent may, if he chooses, render himself

liable as a contracting party, or there may from the very nature of

the case be also a remedy against him, as where he himself has an

interest in the subject-matter of the contract. And it may be, as

we have seen, that credit may be given to the agent, and to the

agent alone, to the exclusion of all remedy against the principal.

There is, however, an exception to the general rule, founded on Foreiirn

public convenience of mercantile usages, namely, that where a merchant

merchant abroad buys goods in England through an agent, the woodsln
seller, in the absence of evidence of express authority to the agent England

to pledge his foreign constituent's credit, contracts ivith the agent, through,

and there is no contract or privity between him and the foreign °

principal (?'). But the application of this rule may be excluded by
circumstances which establish a privity between the foreign and

English principals, as, for instance, was the case in Malcolm v.

Hoyle (.s).

There may also be noticed a technical rule that those persons Inden-

only can sue or be sued upon an indenture who are described in it tures.

as parties thereto {t). And, in consequence of this rule, it is imma-

terial that the persons named and executing as j^arties are described

to be, and act as, agents for others who are named as theu- prin-

cipals : for the principal can acquii'e no right, nor incur liability,

unless himself named or designated as a party to the deed, and

unless it is executed on his behalf with authority UJider seal (;t).

So, too, as no person is liable as drawer, indorser, or acceptor of Bills of

a bm of exchange who has not signed it as such (x), a principal exchange.

((?) [1893] 1 Q. B. 3.50 ; 62 L. J. {u) Schack v. Anthony (1813), 1

Q B 23'^. M. & S. 573 ; Gardner v. Lachlan

(>•) Hutton r. Bulloch (1874), (1838), 8 Sim. 123 ; 4 M. & Cr.

L. R. 9 Q. B. o72 ; 30 L. T. 648

;

129 ; Berkeley v. Hardv (1826), -5

Die Elbinger, &c. v. Clayc (1873), B. & C. 355 ; 4 L. J. K. B. 184
;

L. R. 8 Q. B. 313 ; 42 L. J. Q. B. Li re Pickering's claim (1871),

151. L. R. 6 Ch. 525; affirming 24 L.T.

(«) (1894), 63 L. J. Q. B. 1 ; and 178.

see Crossley v. Jlagniac, [1893] 1 {x) Bills of Exchange Act, 1882

Ch. 594 ; 67 L. T. 798. (45 & 46 Vict. c. 61), s. 23 ; and
U) Southamptonv. Brown (1827), see Re Adansonia Fibre Co. (1874),

6 B. & C. 718 ; 5 L. J. K. B. 252. L. R. 9 Ch. 635 ; 43 L. J. Ch. 732.

f2
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cannot be sued on a bill signed by bis agent in bis own name ; but

if an agent has signed a bill in tlic name of bis principal by or

under the lattcr's authoritj", the principal is alone liable to be sued

on the bill(^). But "where a person signs a bill as drawer, in-

dorser, or acceptor, and adds words to his signature indicating that

be signs for or on behalf of a principal, or in a representative

character, he is not personally liable thereon ; but the mere addi-

tion to his signature of words describing him as an agent, or as

filling a representative character, does not exempt him from j^ersonal

liability" (2). This section somewhat modifies the rigour of the

common law rule. At any rate, the older cases must be examined

carefully with the words of the section. The principle is this, the

terms "agent," "manager," &c. attached to a signature, are

regarded as mere desirjnatio persona. The rule is applied with

peculiar strictness to bills, because of the non-liability of the jirin-

cipal. " Is it not a universal rule," says Lord EUenborough, " that

a man who jiuts his name to a bill of exchange thereby makes

himself personally liable, unless he states upon the face of the bill

that he subscribes it for another or by procuration of another,

which are words of exclusion ? Unless he says plainly, ' I am the

mere scribe,' he is liable "
(«).

2. "When you deal with a man whom you know to be an agent,

but who does not name his principal to you at the time of the con-

tract, the agent is prima facie liable on the contract as well as the

principal, since you cannot be expected to give credit exclusively

to a person whose very name is unknown to you. But where it

clearly appears on the face of the contract that the agent is not

pledging his personal credit, although he may not disclose the

name of his principal, still upon a contract so framed the agent

could not be personally liable. Evidence of custom would, how-

ever, be admissible (&) to show that it was intended that the agent

should himself be bound. Thus, where a charter-party was ex-

pressed to be made(c) between the plaintiffs and the defendants

" as agents to merchants," and the defendants' signatui-e to the

(y) Bills of Exchange Act, 1882

(45 & 46 Vict. c. 61), s. 91 (1).

(:) Ji. s. 26 (1). And-'indeter-
mining whether the signatm-e is

that of the principal or that of the

agent by whose hand it is written,

the construction most favourable to

the validity of the instrument shall

be adopted." Sect. 26 (2).

[a) Leadbitter v. Farrow (1816),

5 M. & S. at p. 349 : 17 R. E,. 345
;

and see Chalmers on Bills of Ex-
change, p. 78 (5th ed.).

{b) Humfrey v. Dale (1867), E.
B. & E. 1004 ; 26 L. J. Q. B. 137 ;

Pike r. Ongley (1887), 18 Q. B. D.
708 ; 56 L. J." Q. B. 373.

{c) Hutchinson t\ Tatham (1873),
L. R. 8 C. P. 482 ; 42 L. J. C. P.
260 ; Hutcheson v. Eaton (1884),
13 Q. B. D. 861; 51 L. T. 846.
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contract was expressed to be by tliem " as agents to merchants,"

evidence was tendered on the part of the plaintiffs, and admitted,

of a trade usage that, if the imncipal's name is not disclosed within

a reasonable time after the signing of the charter-jiarty, in such

case the brokers shall be personally liable. Evidence, however,

would not have been admitted to prove a custom that the defendant

should be liable under all circumstances, inasmuch as that would

be to contradict the document itself, and not merely to add a term

which is not inconsistent with anj' term of the contract ((Z).

AVhen a man signs a contract in his own name without any Sio-nino-

qualification, even although in the body of the document there may without

be some expressions tending to show that he is acting for another, ?."^ ^^'

he must nevertheless be taken to have intended to bind himself as

j)rincipal (e). In order to exempt himself he must make it appear

clearly (/) on the face of the contract that he did not intend to be

liable as a principal.

As to the personal liability on contracts of a receiver appointed Liability

\inder a debenture trust deed, see Owen v, Cronk(y), and of a of re-

receiver appointed by the Court, see Burt v. Bull (A) ; and the

important case of Gosling v. Gaskell(i), where the Houbc of Lords

laid down the law as to the liability of trustees for debenture holders

for goods ordered by a receiver appointed by them.

But the agent may limit his responsibility by the insertion of Agent

special provisions. Thus, in a well-known case (/i), a charter-party ni/^y limit

was executed by one Yglesias, as agent for the freighter, and his
g/^jij^ly

signature was unqualified, but the instrument contained a proviso

that the agent's liability should cease as soon as the cargo was

shipped. The Court held that Yglesias was the contracting party

and liable upon the contract, but that, nevertheless, it was quite

competent for him to say, "I am making this contract for an

unknown principal, and I will not be liable after the cargo is

shipped."

3. When you deal with a man who, though really an agent, is

not known by you to be such at the time that you enter into the

{d) See Barrow v. Dyster (1884), L. T. 7ol.

13 Q. B. D. 635 : 51 L. T. 573. (r/) [1895] 1 Q. B. 265 ; 64 L. J.

ie) Paice v. Walker (1870), L. R. Q. B. 288.

5 Ex. 173; 39 L. J. Ex. 109; {h) [1895] 1 Q. B. 276 ; 64 L. J.

Southwell V. Bowditch (1876), 1 C. Q. B. 232.

P. D. 374; 45 L. J. C. P. 630; (i) [1897] A. C. 575; 66 L. J.

McCoUin V. Gilpin (1880), 6 Q. B. Q. B. 848.

D. 516 ; 49 L. .J. Q. B. 558. (/) Og-lesby r. Yglesias (1858), E.

(/) Hough r. Mauzaiios (1879), B. & E. 930 ; 27 L. J. Q. B. 356 ;

4 Ex Div. 104; 48 L. J. Ex. 398

;

and see Lilly t'. Smalcs, [1892] 1

and see Ogdcn v. HaU (1879), 40 Q. B. 456; 40 AV. li. 544.
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contract, tlie undisclosed principal is, as a rule, bound by the con-

tract (/), and entitled to enforce it as well as the agent with whom
you made the contract in the first instance. But if you determine

to sue the principal on the contract, you must make your election to

do so within a reasonable time after discovering that there was

really a principal behind the scenes (m), otherwise you will be

estopped from pursuing any remedy except that against the agent

with whom you originally contracted. So, too, if you deal with

the agent so as to lead the principal to believe that the agent only

will be held liable, and thus prejudice the j^rincipal in his relations

with his agent {n).

It should, moreover, be noticed that where an agent has con-

tracted in such terms as to lead anyone to suppose that he was

himself the true and only ];)rincipal, the principal cannot come

forward and take advantage of the contract made for him by his

agent. In one case (o) a widow brought an action on a charter-

party for freight, «&:c. She was the owner of a ship called the Ann.

But on the production of the charter-party it appeared that her

son, who had acted as her agent in the making thereof, had signed

an agreement running thus: "It was mutually agreed between

C. T. Humble, Esq., owner of the good ship or vessel called the

Ann, and Jameson Hunter," &c. It was held that, as the docu-

ment itself described the son as "owner," the plaintiff must be

considered as bound by this assertion of title to the subject-matter

of the contract, and that she could not take the benefit of the

contract.

There are dicta contained in the judgments in Davenport v.

Thomson which siiggest in the widest terms that a seller is not

entitled to sue the undisclosed principal on discovering him, if

in the meantime the state of account between the principal and

the agent has been altered to the prejudice of the principal.

But a more accurate statement of the law is contained in the

judgment of Parke, B., in Heald v. Kenworthy (^j). "If the con-

duct of the seller would make it unjust for him to call upon the

buyer for the money, as, for example, where the principal is in-

duced by the conduct of the seller to pay his agent the money, on

the faith that the agent and the seller have come to a settlement on

(/) See Watteau i\ Fenwick,

[1893] 1 Q. B. 346 ; 67 L. T. 831.

(ill) Smethurst v. Mitchell (1859),

1 E. & E. 622 ; 28 L. J. Q. B. 241
;

Curtis V. Williamson (1874), L. E,.

10 Q. B. 57; 44 L.J. Q. B. 27.

()i) Wyatt V. Hertford (1802), 3

East, 147 ; Irvine t'. Watson (1880),
5 Q. B. D. 414; 49 L. J. Q. B.
239.

(o) Humble v. Hunter (1848), 12
Q. B. 310; 17 L. J. Q. B. 350.

{p) (1855), 10 Ex. 739; 24 L. J.
Ex. 76.
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the matter ; or if any representation to that effect is made by the

seller, either by words or conduct, the seller cannot afterwards

throw off the mask and sue the principal." This was the view

adopted by the Court of Appeal in a case {q) where the defendants Irvine r.

had employed Conning, a broker, to buy oil for them. The broker Watson.

accordingly bought of the plaintiffs, informing them at the time of

the sale that he was buying for principals, though he did not teU.

them who these principals were. The terms of the sale were "cash

on or before delivery," hut there is no rnvariahJe custom in the trade

to insist on preijuijinent. The oil was delivered to Conning by the

plaintiff's, but not paid for, and the defendants, not knowing that

the plaintiffs had not been paid, paid Conning the amount due for

the oil. It was held that the fact of the defendants having paid

the broker did not preclude the plaintiffs from suing for the price,

unless, before such payment, they had by their conduct induced the

defendants to believe that they had ah-eady been paid by the broker.

And the Court considered that under the cu-cumstances the man's

omission to insist on prepayment was not such conduct as woiild

reasonably induce such belief. So, in the case of Davison v. Davison v.

Donaldson (?•), where the action was brought against a part owner Donald-

of a ship for the price of beef and stores for the ship supplied on the

order of a man named Tate, who was ship's husband and managing

owner, the defendant was held liable, although several years had

elapsed, diiring which the plaintiff had applied to Tate for payment,

and the defendant had more than once settled accounts with Tate.

" I think," said Bowen, L. J., "that the plaintiff must succeed, on

the ground that there was no misleading conduct."

Set-Off against Factor's Prhicipal.

GEORGE V. CLAGETT. (1797) [18]

[7 T. E. 359 ; 2 EsP. 557.]

Messrs. Eicli and Heapy carried on business in woollen

cloths, not only on their own account, hut also as factors

for other people ; and as they carried on all then- business

((7) Irvine v. Watson, uU sup.

(>•) (1882), 9 Q. B. D. 623 ; 47 L. T. 564.
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at the same warehouse, it would not be obvious when they

were acting as principals and when as agents. Messrs.

Rich and Heapy happened to have in their possession as

factors a large quantity of goods belonging to Mr. George,

a clothier of Frome, which goods were in their warehouse

along with goods belonging to themselves. Messrs.

Clagett were in want of such goods. They held a bill of

exchange for 1,200/., accepted by Rich and Heapy, and as

they saw no likelihood of getting paid, they thought it

would not be a bad plan to buy goods from them on

credit, and deduct the amount of the bill from the pur-

chase-money. Messrs. Rich and Heapy, accordingly, sold

them a quantity of goods, making out a bill of parcels for

the whole in their own names, and Messrs. Clagett fully

believed that they were dealing with principals. The

goods were taken out of one general mass in the ware-

house, so that a large portion of them really belonged to

the clothier of Frome.

This was an action by that person against Messrs. Clagett

for the price of the portion of the goods which belonged

to him, and which he said Messrs. Rich and Heapy had

sold as his agents. Messrs. Clagett said they did not

know that Rich and Heapy were his agents or anybody

else's agents, and claimed to have the same right of set-off

(that is to say, of deducting the above-mentioned debt)

against him which they would have had against them.

In this contention they were successful.

Principle "In all these cases of set-off," said "Wilde, C. J., in a later

of leading / >, "the law endeavours to meet the real honesty and justice
case. ^ \ j^

(s) Fish V. Kempton (1849), 7 where it was held that the prin-

C. B. 687 ; 18 L. J. C. P. 206 ; and ciple of George v. Clagett apjilied

see the cases of Maspons v. Mildred, in favour- of a person employed by
8 App. Gas. 874 ; 53 L. J. Q. B. an agent in his own name to col-

33 ; and Montagu v. Forwood, lect money due to the principal, so

[18931 2 Q. B. 350 ; 69 L. T. 371 ;
that, haying collected the money,
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of tlie case. Where goods are placed in tlie hands of a factor for

sale, and are sold by him under circumstances that are calculated

to induce, and do induce, a purchaser to believe that he is dealing

with his own goods, the principal is not permitted afterwards to

turn round and tell the vendee that the character he himself has

allowed the factor to assume did not really belong to him. The
purchaser may have bought for the express purpose of setting off

the price of the goods against a debt due to him from the seller."

These words pvit the rule and its reason very clearly. And
Wilde, C. J., goes on,

—

'

' But the case is different where the purchaser has notice at the

time that the seller is acting merely as the agent of another. In

that case there would be no honesty in allowing the purchaser to

set off a bad debt at the expense of the principal " [t).

In the case of Cooke v. Eshelby((t), the buyer admitted that Cooker.

he had no belief, one way or the other, whether the person who -'^s^^loy-

sold to him was acting on his own account or for a principal (the

fact being, that the seller was in the habit of dealing both for

principals and on his own account, and on the occasion in question

was selling on behalf of an undisclosed principal), and it was held

that he could not set off a debt due from the agent in an action by
the principal for the price of the goods. " The ground upon which

all these cases have been decided," said Lord Ilal^^bury, " is that an

agent has been permitted by the princii^al to hold himself out as

the principal, and that the person dealing tvith the agent has hdieved

that the agent was the principal, and has acted on that belief.''^

As to this last point, the effect of the decisions seems to be, that Means of

although the defendant had the means of knowing that he was -^nowing

dealing with an agent, and did not make use of them, he is still amoimt to

entitled to his right of set-off. But, of course, the fact that a man actual

has ready to hand the means of hiowing a thing is evidence, to some ^"°""'"

extent (x), that he actually does knoiu it.
°

We see, then, that if a factor sells goods as his own, and the

buyer knows nothing of any principal, the buyer may set off

against the concealed principal any demand he might have set off

against the factor. But it has been held, where the factor has Mutual

meanwhile become banki-ujit, that a mutual credit not amounting '^i''^'''^"*

to ordinary set-off cannot be set up in an action brought by the

he was entitled to set ofP a debt
(„) (1887), 12 App. Cas. 271

;

due to him from the agent against /j^ j_,_ j q j^ 595.
the claim of the principal for the

money collected. (^) Borries v. Imp. Ott. Bank

(0 See Blackburn v. Mason (1^7-1), L. E. 9 C. P. 38 ; 43 L. J.

(1893), 4 R. 297 ; 08 L. T. .510. ^- B. 3.
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unknown principal against tlio buyer {ij) ; tliat is to say, that the

mutual credit clauses of the bankrupt law do not apply as against

the principal. This decision has been thought to establish that the

principle of George v. Clagett does not extend to a set-off of un-

liqiiidated damages ; but it cannot be extended to support such a

wide i^roposition. The true deduction would seem to be that the

rule in George v. Clagett only applies to what can be said to be a

proximate motive in dealing with the factor ; and the Court was of

opinion that his bankniptcy, and the mode thereon of settling with

his assignees, could not be taken to be so contemplated.

Of course, where a factor sells as factor, the purchaser cannot

set off, in an action by the principal for the price of the goods, a

debt due to him from the factor. But in a case where the pur-

chaser honci fide believed (z) that the factor was selling to repay

himself advances, the purchaser was allowed to set off j^ayments

on account made by him to the factor. Whatever may have been

the ground of this decision, and whether or not it is capable of

being supported, it must not be taken (a) to break in upon the

princij)les already stated.

It must, too, be observed that where the buyer employs an agent

to act for him in the matter of the purchase, and this agent of the

l^iu'chaser has knowledge that the goods are not the goods of the

factor, though sold in the factor's name, the knowledge of the

agent, however acquired, is held to be the knowledge of the buyer

himself (ft) ; so that in an action by the factor's imncipal against

the purchaser for the price of the goods, the defendant is affected

by such knowledge of the agent, and is not, therefore, entitled to

set off a debt due to him from the factor against the plaintiff's

claim.

The principles enunciated above with regard to the right of set-off,

though applicable to the case of a factor, must not be considered to

apply in any way to the case of a broker, whose position differs

from that of a factor in many important particulars. A broker is

not trusted with the possession of the goods to be sold, and he

ought not to sell in his own name (c). The principal, then, who
trusts a broker has a right to expect that he wall not sell in his own

(j/) Turner r. Thomas (1870),

L. R. 6 C. P. 610 ; 40 L. J. C. P.

271.

(c) Warner v. M'Kay (1836), 1

M. & W. 591.

{a) See per Cresswell, J., in Fish
r. Kempton, sup.

{h) Dresser v. Norwood (186-1),

17 C. B. N. S. 466 ; 34 L. J. C. P.
48 ; and see Blackburn v. Haslam
(1888), 21 Q. B. D. 144 ; 57 L J.

Q. B. 479 ; and Bawden v. London,
Edinburgh, and Glasgow Assce.
Co., aniv, p. 56.

(c) Baring v. Corrie (1818), 2 B.
& Aid. 137 ; 20 E. E. 383.
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name, and the purcliaser could not well be led to believe that the

broker was the actual owner of the goods which were to form the

subject-matter of the sale.

In Stevens v. Biller {d), it was held that an agent who is entrusted Stevens v.

with the possession of goods for the purjDose of sale does not lose filler,

his character of factor, or the right of lien attached to it, by reason

of his acting under special instructions from his principal to sell

the goods at a particular price and to sell in the principal's name.

"A factor," said Cotton, L. J., " can sell in his own name as against

his principal, whatever restrictions there may be in his instructions.

It is not essential, for the purpose of giving him a general lien,

that he should be free from any restriction as to the name in which

he shall sell the goods. No cases were cited before us for such a

proposition, and a case was cited before Mr. Justice Chitty to the

contrary

—

Ex parte Dixon (e). That case shows that if a factor

sells in his own name, although contrary to the instructions of his

principal, it will give a right of set-off as between the piu'chaser

and factor; it will not take away his character of factor."

The status of a factor, as defined by the rules of common law, and Deficition

of mercantile usage, may be stated briefly as an agent to whom o* factor

1 1 n j.1. J! T J -L x. at common
goods are consigned lor the purpose oi sale, and who has possession ^^-^

of the goods, and is authorized to sell them in his own name upon

such terms as he thinks fit, with power to receive the price and give

a good discharge to the purchaser. This, however, has, for the

purpose of increasing the freedom of mercantile dealings, been

considerably enlarged by the "Factors Acts" (/), which were

repealed and consolidated with amendments by the Factors Act, Factors

1889 (52 & 53 Vict. c. 45). This Act, after defining various ex- ^^*' ^^^^•

pressions subsequently used, proceeds as follows :

—

"2.—(1) '\Miere a mercantile agent (^f) is, with the consent of Powers of

the owner, in possession (h) of goods or of the documents of title (i)
mercantile

^ ^ ' agent with

(d) (1883), 25 Ch. Div. 31 ; 53 See Hastings r. Pearson, [1893] 1

L. J. Ch. 249. Q. B. 62 ; 62 L. J. Q. B. 75.

(e) (1876), 4 Ch. Div. 133; 46 (//) Possession is defined by sect. 1

L. J. Bk. 20. as where " the goods or documents

(/) (1824), 4 Geo. 4, c. 83

;

are in his actual custody or are

(1826), 6 Geo. 4, c. 94 ; (1842;, held by any other persons, subject

5 & 6 Vict. 0. 39
; (1877), 40 & 41 to his contiol, or for him, or on his

Vict. c. 39. behalf."

(j/) Defined by sect. 1 as an (/) By sect. 1, documents of title

agent "having in the customary include any "bill of lading, dock
course of his business as such agent warrant, warehouse- keeper's certi-

authority either to sell goods, or to ficate, and warrant or order for the

consign goods for the purpose of delivery of goods, and any other

sale, or to buy goods or to raise document used in the ordinary

money on the security of goods." course of business as proof of the
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respect to to goods, any sale, pledge (A-), or other disposition of the goods,

disposition made by him when acting in the ordinary course of business of a
o goo s.

mercantile agent, shall, subject to the provisions of this Act, be as

valid as if he were expressly authorized by the owner of the goods

to make the same
;

provided that the person taking under the

disposition acts in good faith, and has not at the time of the

disposition notice that the person making the disposition has not

authority to make the same.

"(2) Where a mercantile agent has, with the consent of the

owner, been in the possession of goods or of the documents of title

to goods, any sale, pledge, or other disposition, which would have

been valid if the consent had continued, shall be valid notwith-

standing the determination of the consent, provided that the person

taking under the disposition has not, at the time thereof, notice

that the consent has been determined (/).

"(3) Where a mercantile agent has obtained possession of any

documents of title to goods by reason of his being or having been,

with the consent of the owner, in possession of the goods repre-

sented thereby, or of any other documents of title to the goods, his

possession of the first-mentioned documents shall, for the purposes

of this Act, be deemed to be with the consent of the owner.

"
(4) Por the purposes of this Act the consent of the owner shall

be presumed in the absence of evidence to the contrary.

EfPect of
" 3. A pledge of the documents- of title to goods shall be deemed

pledges of to be a pledge of the goods.
"°°"™^^''^ "4. W'here a mercantile agent pledges goods as security for a

Pledo- f
cl^sbt or liability due from the pledgor to the pledgee before the

antecedent time of the pledge, the pledgee shall acquii-e no further right to the

debt. goods than could have been enforced by the pledgor at the time of

the pledge (/h) •

Rio-hts ac-
" ^- The consideration necessary for the validity of a sale, pledge,

quired by or other disposition of goods, in pursuance of this Act, may be
exchange

g^^]^gj. ^ payment in cash, or the delivery or transfer of other goods,

or docu- or of a document of title to goods, or of a negotiable security, or

ments. any other valuable consideration ; but where goods are pledged by

a mercantile agent in consideration of the delivery or transfer of

possession or control of goods, or sideration of an original advance,

authorizingor purporting to autho- or of any further or continuing

rize either by indorsement or by advance, or of any pecuniary lia-

delivery, the possessor of the docu- bility. (Sect. 1.)

ment to transfer or receive goods (/) See Fuentes t'. Montis (1868),

thereby represented." L. R. 4 C. P. 93; 38 L. J. C. P.

(/) "Pledge" includes any con- 95.

tract pledging or giving a lienor («') Kaltenbach v. Lewis (1885),

security on goods, whether in con- 10 App. Cas. 617 ; 55 L. J. Ch. 68.
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other goods or of a document of title to goods, or of a negotiable

security, the pledgee shall acquire no right or interest in the goods

so pledged in excess of the value of the goods, documents, or

security when so delivered or transferred in exchange.
'

' G. For the purposes of this Act an agreement made with a Agree-

mercantile agent through a clerk or other person authorized in the
J^^^*^^

ordinary course of business to make contracts of sale or j)ledge on clerks" &c
his behalf shall be deemed to be an agreement with the agent.

" 7.—(1) Where the owner of goods has given possession of the Provi-

goods to another person for the purpose of consignment or sale, or sions as to

has shipped the goods in the name of another person, and the and
'^'^'^^^

consignee of the goods has not had notice that such person is not signees.

the owner of the goods, the consignee shall, in respect of advances

made to or for the use of such person, have the same lien on the

goods as if such person were the owner of the goods, and may
transfer any such lien to another person.

" (2) Nothing in tliis section shall limit or afifect the validity of

any. sale, pledge, or disposition by a mercantile agent.

"8. Where a person having sold goods, continues, or is, in Disposi-

possession of the goods, or of the documents of title to the goods, tioa by

the deliverv or transfer bv that person, or by a mercantile asrent
^^ — ^^'

acting for him, of the goods or documents of title under any sale, in posses-

pledge, or other disposition thereof, or under any agreement for ^^on.

sale, pledge, or other disposition thereof, to any i^erson receiving

the same in good faith and without notice of the previous sale,

shall have the same effect as if the person making the delivery or

transfer were exj^ressly authorized by the owner of the goods to

make the same (/;).

"9. Where a person, having bought or agreed to buy goods, Disposi-

obtains with the consent of the seller possession of the goods or the ^^^^ ^^

documents of title to the goods, the delivery or transfer, by that tauiint'

person or by a mercantile agent acting for him, of the goods or possession,

documents of title, under any sale, pledge, or other disposition

thereof, or under any agreement for sale, pledge, or other dis-

position thereof, to any person receiving the same in good faith and
without notice of any lien or other right of the original seller

in respect of the goods, shall have the same effect as if the j^eisou

making the delivery or transfer were a mercantile agent in posses-

sion of the goods or documents of title with the consent of the

owner (o).

(h) Reproduced by sect. 25 of the Ch. 672.

Sale of Goods Act, 1893(56 & 57 (o) As to the effect of tliis section
Vict. c. 71) ; and see Nicholson v. on hire and purchase agreements,
Harper, [1895] 2 Ch. 415 ; 64 L. J. see post, p. 296.
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" 10. "Where a document of title to goods has been lawfully

transferred to a person as a buyer or owner of the goods, and that

person transfers the document to a person who takes the document

in good faith and for valuable consideration, the last-mentioned

transfer shall have the same effect for defeating any vendor's lien

or right of stoppage in transitu as the transfer of a bill of lading

has for defeating the right of stopi)age in transitu.

"11. For the purposes of this Act, the transfer of a document

may be by endorsement, or, where the document is by custom or

by its express terms transferable by delivery, or makes the goods

deliverable to the bearer, then by delivery."

The following cases may be usefully referred to, although decided

prior to this Act, namely :—Cole v. The North "Western Bank (1875),

L. E. 10 C. P. 354; 44 L. J. C. P. 233; City Bank v. Barrow

(1880), 5 App. Cas. 667 ; 43 L. T. 393 ; Heyman v. Flewker (1863),

13C.'b. N. S. 519; 32 L. J. C. P. 132 ; HugiU w. Masker (1889),

22 Q. B. D. 364; 58 L. J. Q. B. 171 ; Johnson v. Credit Lyonnais

Co. (1877), 3 C. P. D. 32 ; 47 L. J. C. P. 241.

Agent exceeding Authority Liable in Contract,

[19] COLLEN V. WRIGHT. (1857)

[8 E. & B. 647 ; 27 L. J. Q. B. 215.]

Wright was tlie land agent of a gentleman named

Dunn Grardner, and, professing to have authority to do so,

he made an agreement with Collen for the lease to him

for twelve and a half years of a farm of Dunn Gardner's.

On the strength of this agreement Collen entered on the

enjoyment of the farm; but Dunn Grardner refused to

execute any such lease, saying that he had never authorized

Wright to agree for a lease for so long a term ; and this

proved to be the fact.
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This was an action by Collen against Wriglit's executors,

and the main question was whether Wright's assuming to

act as Dunn Grardner's agent to grant the lease amounted

to a contract on his part that he had such authority. The

Court held "Wright's executors liable to Collen, on the

ground that such a contract or warranty of authority must

be implied {p).

"WTien a man enters into a contract representing himself as agent

for a person named at the time the contract was made, the law will

not allow him to shift his position and sue as princij)al on the

contract, "declaring himself principal and the other a creature of

straw." This was clearly laid down in Bickerton v. Burrell('2), Bickerton

where the plaintiff had, at a sale by auction, signed a memorandum v. Burrell.

of pui'chase as agent for a named principal, and then, in an action

to recover the deposit he had paid to the auctioneer, sought to give

evidence that he was really the principal in the matter. It is true

that a Coiu-t of Equity (r) has taken a view adverse to the decision

in Bickerton v. Burrell, but the authority of the case in equity has

been much questioned.

When the contract has been in part performed by the plaintiff Accept-

acting as an agent (s), and that part performance has been accepted ance of

by the defendant with full knowledge that the plaintiff was not
f^j^^nce

the agent but the real principal, then the action is clearly main-

tainable.

The true principle of the cases would seem to be, that, on the

professed agent giving the other party notice of his real position

before action brought, it is oj^en to the other party either to

repudiate the contract altogether, or to ratify it expressly in words

or impliedly by his conduct.

Although the circumstances may be such that the professed agent Agent

cannot sue upon the contract, nevertheless, as appears from Collen hable as

V. "Wright, he is liable for the damages sustained by reason of the -vyarranty.

assertion of authority being untrue. He cannot, indeed, bo sued

upon the contract itself, but he is liable on an implied warranty of

{p) This case was recently very L. J. Ch. 40:2.

fully discussed and approved in the
(^) (1816), 5 IM. & S. o83.

Court of Appeal in Olher v Bank
^^.^ Fellowes r. Gwydyr (1832), 1

of England [1902] 1 Ch 010 ; a j^^^^_ ^ ^^ gg ^ ^^^^l
L. J. Ch. 388 ; and in the House
of Lords, am/; «(M«. Starkcy V. Bank (.s) Rayner v. Grote (1846), 15

of England, [1903] A. C. 114 ; 72 M. & W. 359 ; 16 L. J. Ex. 69.
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authority (<). It has, however, been held («) that this doctrine

docs not apply to a contract made by a public servant acting on

behalf of the Crown.

If, however, the i^arty contracting with the agent has notice of

his position or authority as a matter of fact, and it is merely a

question of law how far his authority exists or extends, as in the

case of a solicitor, auctioneer, dii'ector of a company, or agent

acting under a power of attorney, the legal effect or construction of

which is in question, there is no warranty of authority or misrepre-

sentation in law (.r).

Cases often arise where a contract is signed by one who professes

to be signing " as agent" for a named principal, but ivhere there is

no such prindpal existing at the time, so that the contract would be

altogether inoperative unless binding upon the person who signed

it ; as, e.g., where the alleged principal is entirely fictitious, or

where a man enters into an engagement on behalf of a company

which has not, at the time of the contract, obtained any legal

existence (y). In such cases the professed agent is personally

bound by the contract, it being assumed, on the principle id res

magis valeat quam pereat, that it was in the contemplation of the

parties at the time of the making of the contract that the person

signing it would be bound thereby. Moreover, in such cases, there

would, as a general rule, seem no reason, in the absence of fraud,

why the professed agent should not sue on the contract in his own

name, at any rate in respect of executed contracts.

But it must be noticed that, when there is no principal in

existence at the time of the contract, there can be no subsequent

ratification. Thus, in an action (z) on a cheque drawn by the

{t) See also Cherry v. Colonial

Bank of Australasia (1869), L. R
3 P. C. 24; 38 L. J. P. D. 49

Richardson v. Williamson (1871)

L. R. 6 Q. B. 270 ; 40 L. J. Q. B
145; Beattie r. Ebiiry (1872), L. R
7 Ch. 777; 7 H. L. 102; Weeks
V. Propert (1873), L. R. 8 C. P
427 ; 42 L. J. C. P. 129 ; Ex parte

Panmure (1883), 24 Ch. D. 627

53 L. J. Ch. 57 ; Firbank v. Hum
phrevs (1886), IS Q. B. D. 54 ; 56

L. J. Q. B. 57 ; Meek v. AVendt

(1888), 21 Q. B. D. 126; W. N.
(1889) 14 ; 59 L. T. 558 ; Haiffh r.

Suart, W. N. (1890) 213 ; Elking-

ton r. Hurter, [1892] 2 Ch. 452
;

61 L. J. Ch. 514 ; Lilly r. Smales,

[1892] 1 Q. B. 456 ;' 40 W. R.
644 ; Halbot r. Lens, [1901] 1 Ch.

344 ; 70 L. J. Ch. 125 ; and Oliver

V. Bank of England, [1902] 1 Ch.
610; 71 L. J. Ch. 388; affirmed,

sub 9WIII. Starkey v. Bank of Eng-
land, [19031 A. C. 114; 72 L. J.

Ch. 402.

(u) Dunn v. Macdonald, [1897]
1 Q. B. 401, 555 ; 66 L. J. Q. B.
420.

(x) Saffron Walden Btdlding
Society v. Rayner (1880), 14 Ch. D.
406 ; 49 L. J. Ch. 465 ; and cases

supra, n. (f).

{)/) Kelner r. Baxter (1866), L.R.
2C. P. 174 ; 36 L. J. C. P. 94.

(;) Scott r. Ebury (1867), L. R.
2 C. P. 255; 36 L. J. C. P. 101;
Re Northumberland Avenue Hotel
Co. (1886), 33 Ch. D. 16 ; 54 L. T.
777.
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promoters of a company before the company had acquii-eil any
legal existence, it was sought to relieve the promoters from
responsibility by showing a subsequent ratification and adoption

by the company. This contention was, however, unsuccessful, as
" ratification can only be by a person ascertained at the time of the

act done, by a person in existence either actually or in contempla-

tion of law."

There yet remains one case of professed agency to be considered, Asfent not

namely, where a man holds himself out as ap;ent, but does not ^^^ ^^^]^°
name oi

make hnoivn the name of Ms aUeyed iwincipal ; as, where (a) a principal.

charter-party was expressed to be made between the defendant as

owner of the ship, of the one part, and " G. Schmaltz & Co. (agents

of the freighters) of the other part." It was held that, notwith-

standing the terms of the charter-party, Schmaltz & Co. might
prove that they were in reality the freighters, and their own
principals ; and, on proof of their being so, were entitled to recover

in theii- own name. And, conversely, no doubt, Schmaltz & Co.

might have been sued on the contract, on proof being given that

they were really the principals in the transaction. "We have seen

from the notes to Paterson v. Gandasequi that had there been in

truth any freighters behind the back of Schmaltz & Co., this firm

could neither have sued nor been sued on the charter-party,

inasmuch as the document was framed so as to exclude the personal

liability of the so-called agents.

It was sought, in a later case (&), to extend the principle of Dickson v.

CoUen I'. Wright to support an action for damages caused by the m^^*^^'^,

negligence of the defendants, a telegraph company, who delivered Company,
to the plaintiffs a telegram ordering a large shipment of barley, no
such message having been in fact sent to the plaintiffs. It was held

that, inasmuch as the erroneous statement was not fraudulent, and
there was no duty owing by the defendants to the plaintiffs in the

matter, no action would lie.

" The general rule of law," said Bramwell, L. J., "is clear, that

no action is maintainable for a mere statement, although untrue,

and although acted on to the damage of the person to whom it is

made, unless that statement is false to the knowledge of the j^erson

making it But then it is urged that the decision in

Collen V. Wright has shown that there is an exception to that

general rule, and it is contended that this case comes within the

principle of that exception. I do not think that Collen v. Wright,

[a) Schmaltz .. Avery (1851), 16 cJ^lmy'lT c'^plf? ™!:-;™f
Q. B. 655 ; 20 L. J. Q. B. 228. ^°p^ j''^' -^ <"• ^ JJ- 1-1' L- J-

S.—f. G
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propei'ly understood, shows that tliero is an exception to that

general rule. Collen v. Wright establishes a separate and inde-

pendent rule, which, without using language rigorously accurate,

may be thus stated ; if a person requests and, by asserting that ho

is clothed with the necessary authority, induces another to enter

into a negotiation with himself, and a transaction with the person

whose authority he represents that he has, in that case there is

a contract by him that he has the authority of the person with

whom he requests the other to enter into the transaction. That

seems to me to be the substance of the decision in Collen v. Wright.

If so, it appears to me that it does not apply to the facts before us,

because, in the present case, I do not find any request by the de-

fendants to the i^laintiffs to do anything. The defendants are

simply the deliverers of what they say is a message from certain

persons to the plaintiffs. No contract exists : no promise is made
by the defendants, nor does any consideration move from the

plaintiffs. It appears to me, therefore, that there is a distinction

between this case and Collen v. Wright, and consequently we
cannot have recourse to that case to take this out of the general

rule to which I have referred."

Measure of It should be observed that the damages recoverable, in cases of
damages,

^j^^g description, against the supposed agent are not necessarily

identical with those which would have been recoverable from the

j)rincipal (had the agency existed) for not fulfilling the contract (c).

The measure of the damages recoverable against the supposed agent

is, in ordinary cases of this kind, the actual loss sustained by the

plaintiff by reason of his not having the valid contract which the

agent impliedly warranted that he should have {d).

[c) See Richardson t'. Williamson -^^ National Coffee Palace Co.,

(1871), L. R. G Q. B. 276; 40L. J. ««^m; Meek r. Wendt (1888), 21

Q. B. 145, per Blackburn, J.
;

Q- B. D. 126 ; 59 L. T. 558. See

Weeks V. Propert (1873), L. E,. 8 also Pow v. Davis (1861), 30 L. J.

C. P. 427 ; 42 L. J. C. P. 129
;

Q- B. 257 ; 1 B. & S. 220 ; Hughes
and Re National Coffee Palace Co. '^- Graeme (1864), 33 L. J. Q. B.

(1885), 24 Ch. D. 367 ; 53 L. J. Ch. 335
; 12 W. R. 857 ;

Spedding t:

57 Nevell (1869), L. R. 4 C. P. 212;
„ ^ , , „ 38 L. J. C. P. 133 ; and Godwin

{(1) Sunons v. Patcliett (1867), 7 ^ Francis (1870), L. R. 5 C. P.
El. & Bl. 568 ; 26 L. J. Q. B. 195

; 295 • 39 L. J C P I'^l
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Partne7'sJiip Liability

WAUGH V. CARVER. (1794) [20]

[2H. Bl. 235; 14 E. E. 845.]

Erasmus Carver and "William Carver, sliip-agents, of

Southampton, of the one part, and Ai'chibald Griesler, ship-

agent, of Plymouth, of the other part, entered into an

agreement for their mutual benefit. By the terms of this

agreement, Griesler was to remove from Plymouth and

settle at Cowes. There he was to establish a house on his

own account, which the Carvers were to puff. Griesler, on

the other hand, was to endeavour to persuade all the ship-

masters putting into Portsmouth to employ the Carvers.

Arrangements were made for sharing in certain proportions

the profits of their respective commissions, and the dis-

count on the bills of tradesmen employed by them in

repairing the ships consigned to them. It was also

expressly provided that neither of the parties to the agree-

ment should be answerable for the acts or losses of the

other, but each for his own. Accordingly, Griesler left

Plymouth and came to Cowes, and in the course of carry-

ing on his business there he incurred a certain debt to the

plaintiff in this action, who now sought to make the

Carvers liable on the ground that the agreement made

them partners with Giesler and responsible for his debts.

It was held, in spite of the clause providing that each

should be responsible for his own losses, that the agreement

did make the Carvers partners.

G 2
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[21] COX V. HICKMAN. (1860)

[8 H. L. 0. 2G8 ; 30 L. J. C. P. 125.]

jyiessrs. Smitli and Co., iron merchants, Ibecoming insol-

vent, a deed of arrangement was executed between tliem

and their creditors. By this deed, Smith and Co. assigned

all their property to five trustees to carry on the business

under the name of the Stanton Iron Company. The

trustees were to manage the works as they thought fit, and

to execute all contracts and instruments in carrying on

the business. Amongst the creditors were the defendants.

They subscribed and executed the deed, and were both

named as trustees. One of them never acted at all ; the

other acted for six weeks and then resigned. The other

trustees, however, did act, and did the best they could for

the business. The plaintiff supplied the company with a

quantity of iron ore, and one of the trustees accepted bills

of exchange in the name of the company for the price

of it.

The question was whether the trustees were agents for

the defendants to accept the bills, and it was held that

they were not ; on the ground that the persons for whose

benefit the business was carried on were not the creditors,

but IMessrs. Smith and Co. The real test of partnership

liability, the judges said, was not participation in the

profits, but whether the trade was carried on by persons

acting as the agents of the persons sought to be made

liable.

Partner- The Partnersliip Act, 1890 (53 & 54 Vict. c. 39), has codified the
ship Act, substantive law relating to the rights and liabilities of partners

;

but the case-law on the subject has not been abrogated; for sect. 46

declares that '

' the rules of equity and common law applicable to

partnership shall continue in force except so far as they are incon-

sistent with the express provisions of this Act." The previous

decisions, therefore, are necessary in order fully to understand the

meaning of the provisions in the Act.
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Partnersliip is the relation which, subsists between persons carry- Definitioa

ing on a business in common with a view of profit (e). Persons °^ part-

may be joint owners of property without being partners, which is ^ .

illustrated in the cases of Steward v. Blakeway (18G9), L. E. 4 Ch. owners.

603 ; Mollwo, March & Co. v. Court of Wards (1872), L. E. 4

P. C. 419 ; and Walker v. Hii'sch (1884), 27 Ch. D. 400; 54 L. J.

Ch. 313 ; In re Wilson, Wilson v. Holloway, [1893] 2 Ch. 340; 62

L. J. Ch. 781. A private partnership cannot be formed of more

than ten persons for banking, or twenty for any other business (/).

Persons may be partners as regards the world at large, although

they are not partners as between themselves ; they may have all

the kicks and none of the halfpence. If a man holds himself out Holdmg

as a partner, he is liable to a person who, for that reason, gives *^'^*-

credit to the firm (fy). The law does not prescribe any particular

acts which shall constitute a " holding out " ; but o'vddence may be

given of anything the defendant has done which would naturally

induce others to believe he was a partner, such acts having the

effect of an estoppel. A person who lends his name to a business

in this way, without having any real interest in it, is called a

nominal partner. A dormant jiartner, on the other hand, is one Dormant

who does not appear to tho world to be a partner, but who shares Partners,

the profits.

It was for a long time thought that if it could be proved that the Effect of

defendant shared the profits, he was thereby proved to be a partner. ^
^f^?

The effect of Cox v. Hickman is to destroy this doctrine ; and the

law now is, that though community in the profits is strong evidence

of partnership, it is not conclusive. There must always be an

examination into the intention of the contracting parties. Thus

where a sum of money was advanced to a trader under an agreement

(e) Sect. 1 (1). See Green v. be consulted in order fully to ap-

Beesley (183o), 2 Bing. N. C. 108; predate the existing law on the

42 E,. E. 539 ; Steel v. Lester subject.

l^^^l^h o^ S' ^'J^' J.^^ •' '^''n^-7: if) Companies Act, 1862 (25 & 26
C. P. 43; French«;.Styrmg(18o7), Viot c 89) s 4
2 C. B. N. S. 357 ; 26 L. J. 0. P.

^^°^- *"• ^•^^' ^- ^•

181 ; Lyon v. Knowles (1863), 3 {fj) Dickenson r. Valpy (1829),

B. & S. 556; 32 L. J. Q. B. 71; 10 B. & C. 128; 34 E. E. 318;

London Financial Association v. Fox v. Clifton (1830), C Bing. 776;

Kelk (1884), 26 Ch. D. 107, 143; 31 E. E. 544; Martyn v. Gray
53 L. J. Ch. 1025; In re ^yhiteley, (1863), 14 C. B. N. S. 824; IJc

Ex parte Smith (1892), 66 L. T. j(jaWe Hayman (1878), 8 Ch. D. 11 ;

291; 67 L. T. 69. Tho eighth 47 L. J. Ch. 54 ; Carter f. Whallcy
edition of Sir Frederick Pollock's (1830), 1 B. & Ad. 11 ; 35 E. E.

"Law of Partner.-hip," which in- 199; Quarman v. Burnett (1840),

corporates the new Act, and deals 6 M. & W. 499 ; 4 Jur. 969 ;
and

with the whole of its proxdsions iii post, p. 502; Partnership Act, 1890,

a comprehensive manner, thould s. 14.



86 CAPACITY OF PARTIEH—PABTNEBS.

Rules for

deter-

mining
existence

of part-

nership.

in wi'iting whereby it was stipulated that the lender should have

the entire control of the business and an option (which was not

exercised) of becoming a partner, and should receive by way of

remuneration for his services, and for interest on his advance,

certain fixed weekly payments out of the profits of the business,

it was recently held(//) that such an agreement did not constitute

the lender a partner, but that the money so advanced was an

advance upon the terms of "receiving a share of the profits"

within the meaning of sect. 2, sub-sect. 3 (d) of the Partnership

Act, 1890 {infra), and that the lender was consequently postponed

to other creditors.

The Act passed in 1865, known as Bovill's Act(/), was repealed

by the Partnership Act, 1890, but its provisions re-appear in a

different form in sects. 2 and 3, which are as follows :

—

"2. In determining whether a partnership does or does not

exist, regard shall be had to the following rules :

—

(1.) Joint tenancy, tenancy in common, joint propertj', common
propertj', or part ownership does not of itself create a

l^artnership as to anything so held or owned, whether the

tenants or owners do or do not share any profits made by

the use thereof

;

(2.) The sharing of gross retiu'ns does not of itself create a part-

nership, whether the persons sharing such returns have or

have not a joint or common right or interest in any pro-

j)erty from which, or from the use of which, the retiu-ns

are derived

;

(3.) The receipt by a person of a share of the profits of a business

is prima facie evidence that he is a partner in the business;

but the receipt of such a share, or of a payment contingent

on or varying with the profits of a business, does not of

itself make him a partner iu the business ; and in par-

ticular

—

(«) The receipt by a person of a debt or other liquidated

amount by instalment or otherwise out of the

accruing profits of a business does not of itself

make him a partner in the business or liable as

such

;

[h) A. contract for the remuneration of a servant or

agent of a person engaged in a business by a

[h] In re Young, Ex parte Jones,

[1896] 2 Q. B. 484 ; 65 L.J. Q. B.

680 ; and see HoUom v. Whichelow
(1895), 64 L. J. Q. B. 170; and

King V. Whichelow (1895), 64 L. J.
Q. B. 801.

(i) 28 & 29 Vict. c. 86.
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share of the profits of the business does not of

itself make the servant or agent a partner in the

business or liable as such

;

(c) A person being the widow or child of a deceased

partner, and receiving by way of annuity a por-

tion of the profits made in the business in which
the deceased person was a partner, is not by
reason only of such receipt a partner ia the busi-

ness or liable as such

;

{d) The advance of money by'way of loan to a person

engaged or about to engage in any business, on a

contract with that person that the lender shall

receive a rate of interest varying with the profits,

or shall receive a share of the profits arising fi-om

carrying on the business, does not of itself make
the lender a j^artner with the person or persons

can-ying on the business or liable as such. Pro-

vided that the contract is in writing, and signed

by or on behalf of all the parties thereto

;

((') A person receiving by way of annuity or otherwise

a portion of the profits of a business in considera-

tion of the sale by him of the goodwill of the

business, is not by reason only of such receipt a

partner in the business or liable as such."

This section is merely declaratory of the law as it stood, and did

not make any change in the law as previously settled (Jc).

"3. In the event of any person to whom money has been ad- Postjiore-

vanced by way of loan upon such a contract as is mentioned in the ^^^t o^

last foregoing section, or of any buyer of a goodwill in considera- p^son
tion of a share of the profits of the business, being adjudged a lending or

bankrupt, entering into an arrangement to pay his creditors less
^^1^°8" ^^

than twenty shillings in the pound, or dying in insolvent circum- tion of

stances, the lender of the loan shall not be entitled to recover share of

anything in respect of his loan, and the seller of the goodwill shall
P^'ot^ts m

not be entitled to recover anything m respect of the share of profits solvency,

contracted for, until the claims of the other creditors of the borrower,

or buyer for valuable consideration in money or money's worth,

have been satisfied "
(7).

(/j) See Davis v. Davis, [1894] 606 ; Ex parte Taylor (1879), 12

1 Ch. 393 ; 63 L. J. Ch. 219. Ch. D. 366 ; 41 L. T. 6 ; lie Stone

(0 See In re Hildcsheim, [1893] (1886), 33 Ch. D. .541 ; 55 L. J. Ch.
2 Q. B. 357 ; 69 L. T. 550, where 795 ; Ex parte Maearthur (1871), 40

the rule laid down in Ex parte L. J. Bky. 86; 19 W. E. 821—
Mills (1873), 8 Ch. 569 ; 28 L. T. namclv, that an alteration of the
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Illustra- As illustrating sub-sect. 3 of sect. 2, the following cases should

tions.
-bo consulted, namely :—Bullcn v. Sharp (1865), L. E. 1 0. P. 86 ;

34 L. J. C. P. 174; Holme v. Hammond (1872), L. E. 7 Ex. 218;

41 L. J. Ex. 157 ; Eoss v. Parkyns (1875), L. E. 20 Eq. 331 ; 44 L. J.

Ch. 610; Pooley v. Driver (1876), 5 Ch. D. 458 ; 46 L. J. Ch. 466

;

Syers v. Syers (1876), 1 App. Cas. 174; 35 L. T. 101; Ex paite

Tennant (1877), 6 Ch. D. 303; 37 L. T. 284; Ex jMrte Delhasse

(1878), 7 Ch. D. 511 ; 47 L. J. Ch. 65 (which decided that though

an agreement is expressed to be an agreement for a loan to a part-

nert^hip under sect. 1 of Bovill's Act, and contains a declaration

that the lender shall not be a partner, he will nevertheless be a

jiartner if the result of the agreement, fairly construed as a whole,

independently of the reference to the Act and the declaration, is to

give him the rights and impose on him the obligations of a partner)

;

Pawsey v. Aimstrong (1881), 18 Ch. D. 698 ; 50 L. J. Ch. 683 ; and

Badeley v. ConsoHdated Bank (1888), 38 Ch. D. 238; 57 L. J. Ch.

468; considered in the case of Davis v. Davis, [1894] 1 Ch. 393;

63 L. J. Ch. 219.

Authority Partnership is a branch of the law of agency, and '

' Every part-

of partner ner is an agent of the fiivm and his other partners for the purpose of

th iT
^^^ business of the partnership ; and the acts of every partner who
does any act for carrying on in the usual way business of the kind

carried on by the firm of which he is a member, bind the firm and

his partners, imless the partner so acting has in fact no authority

to act for the firm in the particular matter, and the person with

whom he is dealing either knows that he has no authority, or does

not know or believe him to be a partner " {m). The proper test to

apply to the liability of a partner who is not an actual party to a

particular contract is tvJidher the partner luJio contracted did so as Jn's

agent. " The acts of a partner done in the name of a fii-m will not

bind the firm merely because they are convenient, or prudent, or

even necessary for the particular occasion. The question is, what

is necessary for the usual conduct of the partnership business ; that

is the limit of each partner's general authority " (n). "A power to

do what is usual does not include a power to do what is unusual, how-

terms of the original advance does

not take the case out of the Act,

unless the transaction amounts to

a repayment of the advance aud
the making of a new loan—was
upheld and applied.

(/;;) Partnership Act, 1890, s. 5.

See also sects. G, 7, 8, 10, U, and

12, and the following cases:

—

JSx
parte Darlington Banking Co.
(1864), 4 D. J. & S. 581 ; 34 L. J.
B. 10 ; Baii-d's case (1870), 5 Ch.
725 ; 39 L. J. Ch. 134 ; Yorkshire
Banking Co. v. Beatson (1.^80), 5

C. P. D. 109 ; 49 L. J. Q. B. 380.

(«) Pollock on Partnership, p. 28
(8th ed.).
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ever urgent " (o). When questions of this kind arise, reference should

always be made to the nature and j)urposes of the partnership. A
member of a mercantiJe firm, for instance, would generally bind the

firm by accepting a bill of exchange [jj) ; not so a member of a firm

of solicitors (q). Nor has a member of a firm of solicitors any im-

plied authority to constitute himself a trustee so as to make his

partners liable (r), or to allow the use of the firm name by another

solicitor («). A trading firm is bound, it has been held, by one of

its members releasing a debt due to it, or by the sale or insurance

of the partnership goods by one of its members {t) ; but a partner

cannot bind his colleagues by a submission to arhitration (m). And it

has been held {x) that in an action on a bill of costs against two
partners, the fact that one partner allows judgment to be signed

against him does not create au estoppel or i^revent the other partner

from defending the action and recovering any over-paj^ment by the

firm to the plaintiff. The particular transactions in which the

power of a partner to bind the firm has been called in question, and
either upheld or disallowed, are exhaustively dealt with in Lindley

on Partnership (pj). 1-10- loT, Gth edit.). The most recent case on

this i)oint is Ilamlyn v. Ilenston [y), where one partner in a firm, Hamlyn r.

without the consent or knowledge of his co-partner, by bribery Henston.

induced a clerk of the plaintiff, a competitor in trade, dishonestly

and improperly, and in breach of his duty to his employer, to com-
municate secret and confidential information in regard to the

plaintiff's business, whereby the plaintiff suffered loss. It was in

the ordinary course of the business of the firm for the partner to

obtain by legitimate means information as to the business of com-
petitors in trade, and the partner acted as above for the benefit of

his firm. Under these circumstances the Court of Appeal held that

the partner was acting within the scope of his authority, and that

(o) Lindley, p. 135 (Gth ed.)

;

{t) Stead v. Salt (1825), 3 Bing.
Hawtayne v. Bourne (1841), 7 M. 101 ; 2S R. R. 602; Hooper r.

& W. 595 ; 10 L. J. Ex. 241. Lusljy (1814), 4 Camp. 66 ; Eretlel

{p) Kirk V. Blurton (1843), 9 M. v. Williams (1849), 4 Ex. 623 ; 19

& W. 284; 12 L. J. Ex. 117; L. J. Ex. 121; Niemann v. Nie-
Forbes r. Marshall (1855), 11 Ex. mann (1890), 43 Ch. D. 198; 59
166 ; 24 L. J. Ex. 305. L. J. Ch. 220.

(q) Hedley v. Bainbridge (1845), («) Adams v. Bankart (1835),

3 Q. B. 316 ; 2 a. & D. 483 ; and 1 C. M. & R. 681 ; 40 R. R. 670 ;

see Garland i^. Jacomb (1873), L. R. Duncan v. Lownde.s (1813), 3

8 Ex. 216 ; 28 L. T. 877. Camp. 478 ; 14 R. R. 815 ; Earrar
(>•) Mara v. Browne, [1896] 1 t'. Cooper (1890), 44 Ch. D. 323;

Ch. 199 ; 65 L. J. Ch. 225; and 59 L. J. Ch. 506.

see Tendriug Hundred Waterworks {x) "Weall v. James (1894), 68

Co. V. Jones, [1903] 2 Ch. 615. L. T. 54 ; 5 R. 157.

(.«) Marsh v. Joseph, [1897] 1 Ch. (y) [1903] 1 K. B. 81 ; 87 L. T.

213 ; 66 L. J. Ch. 128. 500.
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Liability

of share-

liuldcrs.

Trustees
for de-
benture
holders.

Mines.

Incoming
j)artner.

Retiring

partner.

tho firm was liable for his wrongful act. Moreover, if the plaintiff

was aware of the ivant of authority, even in cases where one partner

might naturally be expected to have authority to contract for the

others, he cannot recover (z). A partner is liable on partnership

contracts, not only to the extent of the capital he has embarked in

the concern, but to the whole extent of his means, unless it is a

partnership in a company with limited liability. As to the liability

of persons who have become subscribers to a company projecPxl but

not finally established, the cases of Eeynell v. Lewis (1846),

15 M. & W. 517 ; Bailey v. Macaulay (1849), 13 Q. B. 815; Kel-

ner v. Baxter (1866), L. E. 2 C. P. 174; 36 L. J. C. P. 94; and

Fox V. Clifton (1830), 6 Bing. 776, may be consulted, jind as to

the liability of trustees for debenture holders, see Gosling v. Gas-

kell, [1897] A. C. 575 ; 66 L. J. Q. B. 848.

Mines within the Stannaries of Devon and Cornwall are often

worked by unincorjDorated partnerships with transferable shares on

what is termed the " cost-book" principle, and the shareholders in

such a company are liable on all usual contracts for goods sup-

plied (o).

"A person who is admitted as a jiartner into an existing firm

does not thereby become liable to the creditors of the firm for any-

thing done before he became a partner " {b). But when A. has a

contract with B., and B. takes C. into partnership and gives A.

notice, A. has an option whether he will abide by his contract with

B. alone, or accept the liability of the partnership. If he elect to

abide by his contract with B., C. is not liable (as has been

recently held) for a fraud committed by B. against A. in respect of

the contract, though B. was acting within the scope of the partner-

ship business (c).

" A partner who retires from a firm does not thereby cease to be

liable for partnership debts or obligations incurred before his re-

tirement {d).

" A retiring partner may be discharged from any existing Liabi-

lities by an agreement to that effect between himself and the

members of the firm as newly constituted and the creditors, and

{z) Sect. 8 of the Partnership

Act, 1890 (53 & 54 Vict. c. 39)

;

and see Gallway v. Mathew (1808),

10 East, 264 ; 10 R. R. 289.

{a) Hawken e.'. Bourne (1842), 8

M. & W. 703 ; 10 L. J. Ex. 3G1
;

Ralph V. Harvey (1841), 1 Q. B.

845 ; 10 L. J. Q. B. 337 ; and see

Harrison v. Heathorn (1845), 6

M. & G. 81 ; 12 L. J. C. P. 203.

(b) Partnership Act, 1890, s. 17,

sub-s. 1 ; Beale v. Mouls (1847),
10 Q. B. 976 ; 16 L. J. Q. B. 410

;

Vere v. Ashby (1829), 10 B. & 0.
288 ; 8 L. J. K. B. 57 ; Cripp v.

Tappin (1882), 1 C. & E. 13.

(c) British Homes Assurance
Corporation v. Paterson, [1902] 2
Ch. 404 ; 71 L. J. Ch. 872.

{>l) Sect. 17, sub-sect. 2.
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tliis agi-eement may be either express or inferred as a fact from tlio

course of dealing between tbe creditors and the firm as newly con-

stituted" (e).

When a person who has held himself out as a partner retires from Past

the firm, he, of course, continues liable on contracts entered into contracts.

hefore his retirement. In the case of Court v. Berlin (/), the

active partner in a firm consisting of himself and two dormant
partners retained a solicitor to conduct an action for the recovery

of a debt due to the firm. While the action was pending the

partnershijj was dissolved, and the dormant partners retired from
the business. No notice of the dissolution was given to the solicitor,

who did not know of the existence of the dormant partners, nor did

the dormant partners do anything by way of withdrawing the

retainer. The Court held that, as the contract of the solicitor upon
the retainer was an entire contract by which he undertook to carry

on the action to its termination except for good cause, the dormant

i:)artners were liable to the solicitor for costs in the action incui-red

subsequently to the dissolution of the partnership. As to contracts Future

entered into by the firm after his retirement, the rule is this :—If contracts,

he has advertised his retirement in the Gazette, he is not liable to

persons who did not deal with the firm tvhen he loasa member of it [(j).

But to prevent his being liable to persons who did deal with the

firm when he was a member of it, advertisement in the Gazette is

not sufficient, the old customers, unless aware of the retirement,

being entitled to express notice (Ji). If, however, a creditor who
knows that a reconstruction of the firm has taken place, elects to

accept the new firm as his debtors, and goes on deahng with it just

as before, the retiring partner is released and cannot be afterwards

charged (/). A dormant partner, except as regards jDcrsons who
knew him to be a partner, need not give anybody any notice of his

retirement {k).

(e) Sect. 17, sub-sect. 3. Turner (188G), 32 Ch. D. 355 ; 55

(/) [1897] 2 Q.B. 396; 66L. J. ^'l{^'-^'^'^- ^ „. ,,^,^, ,

Q. B. 714. As to the authority of p (^'] ^'^%^- ^J'^''^ (l^^S), 1

a managing partner to instruct
^890 8 36

^^^^^^^^^'^ ^<^t.

solicitors, see Tomlinson v. Broad- /n'-lt l' ai j ,-.r^n^\

smith [1S«] 1 Q.B.38C; 65L.J. M.'ir^'i ;^6T j'Tn. I'L'
^- •"• '^""-

129 ; Bilborough v. Holmes (1876),

iff) See In re Fraser, Ex parte 5 Ch. Div. 265 ; 35 L. T. 759
;

Central Bank of London, [1892] Scarf v. Jardine (1882), 7 App.
2Q. B. 633; 67 L. T. 401, follow- Cas. 345; 51 L. J. Q. B. 612;
ing Newsorae v. Coles (1816), 2 but see Rouse v. Bradford Banking
Camp. 617. The Court will, if Co., [1894] A. C. 586; 63 L. J,
necessary, order a partner to sign Ch. 890.

a notice of dissolution for insertion [k) Carter v. Whalloy (1830), 1

in the Gazette: sec Hendry v. B. & Ad. 11 ; 35 R. R. 199.
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Dissolu-
tion of

partuer-
ship.

Law,

There are various ways in wliicli a partnership may be dis-

solved :

—

(1.) Bi/ operation of Jaw ;

E.(j., through death (/), bankruptcy (/«), or conviction for felony.

It may be taken as a general proposition, that the estate of a

deceased partner is not liable to third parties for what may be done

after his decease by the surviving partners ; and, on that ground,

it has been held that they cannot be restrained at the suit of the

executors of the deceased from continuing to carry on the business

of the late firm in the old name (h). A recent illustration of this

rule is afforded by the case of Friend v. Young (o). There, F. &
Co., a firm of commission agents, in 1894 procured an order for

certain goods, and the order was executed by E. & Co., and the

goods delivered subsequently to the death of one of the partners in

the firm, but in ignorance of his death, and the purchase money

was received by the surviving partner and not accounted for.

Under these circumstances it was held that no "obligation" was

incurred by the estate of the deceased partner within sect. 9 of the

Partnership Act, 1890. Moreover, it has been decided that when
two partners had entered into a contract with a third person to

employ him as agent for four and a half years, and before the

period expired one partner died, the surviving partner was under

no obligation to continue to employ him as agent {p). But, on the

other hand, reference should be made to the recent case of Phillips

V. Hull Alhambra Palace Co. [q] ; the plaintiifs entered into a con-

tract with a firm of three partners who described themselves as a

company, but the plaintiifs knew nothing about the composition

of the company or of the firm. The contract was signed by one of

the partners as " manager " for the company, and under it the

plaintiffs were engaged to give two series of performances at

different dates at a music-hall. One of the partners died, but no

notice of his death was given to the plaintiffs, who subsequently

carried out the first series of performances, and were paid for the

same by the surviving partners. The plaintiffs afterwards received

a notice that, owing to the death of the partner, the contract was

cancelled. The Divisional Court held, however, that as the con-

tract had no relation to the personal conduct of the deceased

{I) Backhouse v. Charlton (1878),

8 Ch. D. 444 ; 26 W. R. 504.

(w) Craw.shay v. Collins (1826),

15 Ves. 228 ; 1 .Jac. & Walk. 278.

(•«) See Lindley on Partnership,

p. 621 (6th ed.), citing Webster v.

Webster (1791), 3 Swanst. 490, n.

(o) [1897] 2 Ch. 421 ; 66 L. J. Ch.
737. And see Bag'el v. Miller, [1903]
2 K. B. 212 ; 72 L. J. K. B. 495.

{2)) Tasker v. Shepheard (1861),
6 H. & N. 575 ; 30 L. J. Ex. 207.

[q) [1901] 1 K. B. 59; 70 L.J.
K. B. 26.
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partner, tlie liability of the three partners was not discharged, but

could be enforced against the siu'vivors.

{2.) By agreement

;

Agree-

E.g. , if entered into for a fixed term, by the expiration of that inent.

term, or if entered into for a single adventure or undertaking, by
the termination of that adventure or undertaking (r). And it has

recently been held, that under a general submission by partners of

all matters in difference between them, an arbitrator has power to

award a dissolution of the partnership (s).

(3.) By a judicial decree ; Judicial

E.g., where the partnership was induced by fraud (i;), or where decree,

one of the partners neglects his business {u), or becomes perma-

nently insane (.t), or is always quarrelHng with the other

partners (y), or when the business can only be carried on at a

loss (2).

'
' The interests of partners in the partnershijj property, and their Rules as to

rights and duties in relation to the partnership, are determined, interests

subject to any agreement, express or implied, between the partners, of part-

by the following rules (a) :

—

ners, sub-

(1.) All the partners are entitled to share equally in the capital J^'^t^o

and profits of the business, and must contribute equally ao-ree-

towards the losses, whether of capital or otherwise, sus- ment.

tained by the firm.

(2.) The firm must indemnify every partner in. respect of pay-

m.ents made and personal liabilities incurred by him

—

(a) In the ordinary and proper conduct of the business

of the firm ; or

(b) In or about anything necessarily done for the pre-

servation of the business or property of the firm.

(3.) A partner making, for the purpose of the partnership, any
actual payment or advance beyond the amount of capital

which he has agreed to subscribe, is entitled to interest at

(r) Partnership Act, 1890, s. 32
;

21 Beav. 482 ; Smith v. Mules
Featherstonhaugh v. Fenwick (1852), 9 Hare, 556 ; 21 L. J. Ch.
(1810), 17 Ves. 298 ; 11 E,. R. 77. 803 ; Cheesman v. Price (1865), 35

(s) Vaudrey v. Simpson, [1896] Beav. 142.

1 Ch. 166 ; 65 L. J. Ch. 369. [x] Rowlands v. Evans (1863), 30
{t) Rawlins v. Wickham (1858), Beav. 302; 31 L. J. Ch. 265.

1 G-iff. 355; 28 L. J. Ch. 188; [>/) Watney v. Wells (1863), 30
Partnership Act, 1890, s. 41; Beav. 56 . 32 L. J. Ch. 194 ; Leary
Mycock V. Beatson (1879), 13 r. Shout (1865), 33 Beav. 582.

Ch. D. 384 ; 49 L. J. Ch. 127
;

(z) Partnership Act, 1890, s. 35

;

Newbigging v. Adam (1888), 13 Jennings v. Baddeley (1856), 3 K.
App. Cas. 308 ; 57 L. J. Ch. 106G. & J. 78 ; 3 Jur. N. S. 108.

(«) Harrison r. Tennant (1856), {n) Sect. 24.
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Expulsion
of partner.

Retire-

ment from
partner-
ship at

mil.

Where
partner-

ship for

term is

continued
over, con-

tinuance
on old

terms pre-
sumed.

Account-

tlie rate of five per cent, per annum from the date of the

pajTnent or advance.

(4.) A partner is not entitled, before the ascertainment of profits,

to interest on the capital subscribed by him.

(5.) Every partner may take part in the management of the

partnership business.

(6.) No partner is entitled to remuneration for acting in the

partnership business {h).

(7.) No person may be introduced as a partner without the con-

sent of all existing partners.

(8.) Any difference arising as to ordinary matters connected with

the partnership business may be decided by a majority

of the partners, but no change may be made in the nature

of the partnership business without the consent of all

existing partners {c).

(9.) The partnership books are to bo kept at the place of business

of the partnership (or the principal place, if there is more

than one), and every partner may, when he thinks fit,

have access to and inspect and copy any of them" (cZ).

"No majority of the partners can expel any partner unless a

power to do so has been conferred by express agreement between

the partners" (e).

"Where no fixed term has been agreed upon for the duration of

the partnership, any partner may determine the partnership at any

time on giving notice of his intention so to do to all the other

partners" (/).
" When a partnership entered into for a fixed term is continued

after the term has expired, and without any express new agree-

ment, the rights and duties of the partners remain the same as they

were at the expiration of the term, so far as is consistent with the

incidents of a partnership at will " {g).

" Every partner must account to the firm for any benefit derived

by him without the consent of the other partners from any trans-

{h) Airey v. Borham (1861), 29

Beav. 620.

(c) Clements v. Norris (1878), 8

Ch. D. 129 ; 47 L. J. Ch. 546.

[d) And this right may be exer-

cised by an agent, to whom no
personal objection can be made, as

well as personally. See Bevan v.

Webb, [1901] 2 Ch. 59 ; 70 L. J.

Ch. 536.

{e) Sect. 25. See, however,
Russell V. RusseU (1880), 14 Ch. D.

471 ; 49 L. J. Ch. 268 ; and Barnes
V. Youngs, [1898] 1 Ch. 414; 67
L. J. Ch. 263.

(/) Sect. 26.

\g) Sect. 27 (1). And see Yates
V. Finn (1880), 13 Ch. D. 839 ; 49
L. J. Ch. 188 ; Cox v. Willoughby
(1880), 13 Ch. D. 863 ; 49 L. J. Ch.
237 ; Neilson v. Mossend Iron Co.
(1886), 11 App. Cas. 298; andDaw
V. Herring, [1892] 1 Ch. 284: 61
L. J. Ch. 5.
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action concerning the i^artnersliip, or from any use by Hm of the al3ility of

partnership property, name, or business connexion" {h). And "if Partners

a partner, without the consent of the other partners, carries on any
pTOfits^^

^

business of the same nature as and competing with that of the firm, Duty of

he must account for and pay over to the firm all profits made by partner

him in that business." ^'^^ *°

"In settling accounts between parties after a dissolution of part- -^vith firm,

nership, the following rules prevail, subject to any agreement to Windino-

the contrary :

—

up part-

(a) Losses, including losses and deficiencies of capital, shall be
^^^^ ^'

paid first out of profits, next out of capital, and lastly, if

necessary, by the partners individually in the proportion

in which they were entitled to share jn-ofits.

(b) The assets of the firm, including the sums, if any, contri-

buted by the partners to make up losses or deficiencies

of capital, shall be applied in the following manner and
order:

—

1. In paying the debts and liabilities of the firm to per-

sons who are not partners therein :

2. In paying to each partner rateably what is due from

the firm to him for advances as distinguished from

capital

:

3. In paying to each partner rateably what is due from

the firm to him in respect of capital

:

4. The ultimate residue, if any, shall be divided among
the partners in the i^roi^ortion in which profits are

divisible" (/).

When a person has been taken into partnership on the terms that Treo-o r.

on the expiration of the partnership the goodwill of the business Hunt,

shall belong solely to the other partner, he is not entitled to canvass

the customers of the old firm after the termination of the partner-

ship, though he may set up a rival business (A-). So too, on a sale Jennings

by one of two partners of all his interest in the partnership assets ^'•. '^^^'

to the other partner, goodwill not being expressly mentioned, the

vendor is under an obligation not to canvass the old customers of

the firm (/).

(A) Sect. 29 (1) ; Aas f . Benham, Labouchere z^. Dawson (1872), L.R.
[1891] 2 Ch. 244; 65 L. T. 25. 13 Eq. 322; 41 L. J. Ch. 427;

(i) Potter V. Jackson (1880), 13 and overruling the reasoning in
Ch. D. 845; 49 L. J. Ch. 232; Pearson v. Pearson (1884), 27 Ch,
Binney v. Mutrie (1886), 12 App. D. 145 ; 54 L. J. Ch. 32 ; and sco

Cas. 160; 36 W. R. 129, P. C. GiUingham v. Bcddow, [1900] 2

Sect. 44 of the Partnership Act, Ch. 242 ; 69 L. J. Ch. 527 ; and
1890. post, p. 197.

{/:) Trego v. Hunt, [1896] A. C. (/) Jennings v. Jennings, [1898]
7 ; 65 L. J. Ch. 1 ; approving 1 Ch. 378 ; 07 L. J. Ch. 190.

nings.
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In re The law with regard to the disposal of goodwill on the dissolution

David and q£ g^ partnership, and as to surviving or continuing partners' right

to set \\\) a rival business, was discussed and explained in the recent

case of In re David and Matthews [m). And in the still more recent

'

Burcliell case of Burchell v. Wilde (»), it was held that on the dissolution of a
V. Wilde, partnership between solicitors, in the absence of any express stipu-

lation, each partner is entitled to use the old firm name, provided

such use does not expose the other partners to liability or risk.

Eisk for this purpose means appreciable risk in a business sense.

Mortgagor s Tenants.

[22] KEECH V. HALL. (1778)

[1 Doug. 21.]

The owner of a wareliouse mortgaged it to Keech, but

remained in possession. Soon afterwards, without saying

a word to Keeeh on the subject, he leased it for seven

years to Hall. Keech said the mortgagor had exceeded

his rights, having no business to do such a thing without

consulting him, and that Hall was no better than a tres-

passer, and eouJd be ejceted without notice. And the judges

coincided with his view of the matter.

[23] MOSS V. GALLIMORE. (1780)

[1 Doug. 279.]

In this case it was held that a mortgagee after giving

notice of the mortgage to a tenant in possession under a lease

{m) [1899J 1 Ch. 378; 68 L. J. («) [1900] 1 Ch. 551; 69 L.J.
Ch. 185. Ch. 314.
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prior to the mortgage is entitled to the rent in arrear at the

time of the notice as well as to wliat accrues afterwards, and

may distrain for it after such notice.

The former of these two cases has to do with leases made by the Difference

mortgagor after the mortgage, the latter with leases made by the
|;^s'^'"'^^^

mortgagor hefore the mortgage. ing. cases.

The true position of a mortgagor in resjiect of his i^ower of dealing What is

with the mortgaged premises, especially in regard to the granting the true

of leases and the creation of tenancies, of course varies according of mort-
to the particular circumstances. In the case of a simple mortgage gagor ?

without any further agreement or condition, the mortgagor becomes

a tenant at sufferance of the mortgagee (o) immediately upon the

execution of the deed ; but should he remain in possession of the

premises, with the consent of the mortgagee, he is then held to be

in the position of a tenant at will. Though such consent need not be

express, it may, however, be taken that it cannot be imjjlied from

the mere fact that the mortgagee did not oust the mortgagor from

the premises directly the mortgage deed was executed. So long as

the mortgagor remains no more than a tenant at suiferance he is,

of course, not entitled to any notice to quit.

It very frequently happens that the mortgage deed contains an Express

express covenant that the mortgagor shall remain in possession po'^enant

until default in payment of the mortgage money at a time certain, o-ao-edeed.

and therefore, this covenant operating as a re-demise, until that

time arrives the possession of his estate is secured to him : he

becomes, in fact, a termor (p). But if he fail to redeem his pledge

by the appointed day, he then becomes a tenant at sufferance to

the mortgagee. "The situation of a lessee on the expiration of a

term, and a mortgagor who has covenanted that the mortgagee may
enter on a certain day, is precisely the same" [q). It must, how-

ever, be carefully noted that (in spite of a somewhat conflicting

decision (r) of doubtful authority), except where there is an express

and positive covenant that the mortgagor shall hold for a deter-

minate period, there is no re-demise, and the mortgagor is but a

tenant at sufferance from the time of the execution of the mort-

gage. Thus, where it was provided that, if the mortgagor should

pay the principal and interest on the 25th March then next, the

(o) Thunder d. Weaver i;. Belcher ('y) Per Best, C. J., 3 Bing.

(1803), 3 East, 449.
^- fV{^ i x f n n •^

(r) Doe d. Lyster v. Gohlwm
{p) Wilkinson v. Hall (1837), 3 (1841), 2 Q. B. 143; 1 G. A; D.

Bing. N. C. 508; 4 Scott, 301. 403.

S.—C. H
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Recogni-
tion of

tenancy
by mort-
gagee.

Notice by
mort-
gagee not
enouffb.

mortgageo should ro-convey, and there was also a covenant that

after default the mortgagee might enter, it was held that the estate

was in the mortgagee from the time of the execution of the mort-

gage (*)•

There are, moreover, other special forms of agi-eement {t) giving

rise to the existence of various relations between the parties, and

which cannot now be discussed ; but, whenever the mortgagor

occupies the premises as tenant at sufferance or tenant at will to the

mortgagee, it is clear that he can have no power of letting in sub-

tenants, and, if any such are so let in by him, they may un-

doubtedly be treated by the mortgagee as tort-feasors. But this

remark must be taken as subject to the provisions of the Con-

veyancing Act, 1881, to which allusion will presently be made.

And it has been held that, where a mortgagor remaining in

possession let the premises to a tenant who brought in trade

fixtures, the tenant was entitled to remove the fixtures as against

the mortgagee as well as against the mortgagor. See Sanders v.

Davis (1885), 15 Q. B. D. 218; 54 L. J. Q. B. 576; Gough <;. Wood,

[1894] 1 Q. B. 713; 63 L. J. Q. B. 564 ; and Thomas v, Jennings

(1896), 66 L. J. Q. B. 5 ; 75 L. T. 274.

Supposing, however, the mortgagee in any way recognizes their

tenancy (h), they become his tenants at the rent they agreed with

the mortgagor to pay ; and whether such recognition has indeed

taken place is a question of fact for the consideration of a jury, but

it would seem to be the better opinion that they would not be

warranted in inferring it from the mere circumstance of the mort-

gagee's knowingly permitting the mortgagor to continue the

apparent owner of the premises as before the mortgage (x).

It was once thought that a mortgagee had only to give him
notice to make one of these persons his own tenant. But it is now
clear that there must be some evidence of the man's consent ; and

that the tenancy which from the time of that consent begins, is a

new tenancy and not merely a continuation of the old one between

himself and the mortgagor {y).

{s) Doe d. Roylance v. Ligbtfoot

(1841), 8 M. & W. 553 ; 5 Jur.
966.

(t) Jolly V. Arbutbnot (1859), 4
De G. & J. 224 ; 28 L. J. Cb. 547.

(ii) Doe d. Wbitaker v. Hales
(1831), 7 Bing. 322; 5 M. & P.
132.

(.v) Doe d. Rogers v. Cadwallader
(1831), 2 B. & Ad. 473 ; 36 E. R.
633 ; Evans i\ Elliot (1838), 9 A.

&E. 342; 48 E. R. 520.

{>/) Brown v. Storey (1840), 1

Sco'tt, N. C. 9; 1 M. & G. 117;
Waddilove v. Barnett (1836), 2
Bing. N". C. 538; 2 Scott, 763;
Corbett v. Plowden (1884), 25 Cb.
D. 678 ; 54 L. J. Cb. 109 : and
Towerson v. Jackson, [1891] 2

Q. B. 484; 61 L. J. Q. B. 36,

where it was beld tbat tbe mere
fact of tbe tenant remaining in



CAPACITY OF PARTIES—MORTGAGOES. 99

As to tlie tenant of a mortgagor under a lease made lefore the

mortgage, it may be remarked that, on the execution of the mort-

gage, he becomes tenant of the mortgagee, to whom the estate has

been conveyed ; and, therefore, the mortgagor could not maintain

ejectment for a forfeitui-e. For, although it is a rule of law that a

tenant cannot dispute the title of his landlord, yet he may confess

and avoid it by showing that it is determined (2). It was formerly

necessary that the tenant of the mortgagor should attorn to the

mortgagee before the latter could claim rent from him, but it is

now suflBcient that the mortgagee should give the tenant notice to

pay the rent to him (a).

It often happens that the relation of landlord and tenant is Attorn-

created between the mortgagee and the mortgagor bv means of ^^^^
.

the insertion of an attornment clause in the mortgage deed. The morto-ao-e.

object of this is, of course, to give the mortgagee the benefit of the

power of disti'ess possessed by a landlord, and it is a perfectly

legitimate device where the arrangement is bond fide and not a mere
contrivance for giving a prefei'ence to the mortgagee in case of

the bankruptcy or insolvency of the mortgagor (5). In such a

case the mortgagee is entitled to distrain the goods even of a

stranger (c). Under certain circumstances, however, such a

document would require registration under the Bills of Sale

Acts, 1878 and 1882 (<?).

A considerable modification of the law connected with the sub- Act of

ject-matter of this note was effected by the Conveyancing and

Law of Property Act, 1881. It appHes to mortgages made after

the Act and ivhere no contrary intention is expressed in the mortgage

deed. Subject to the provisions of the Act, the mortgagor while in

possession may, if he reserve the best available rent, grant certain

leases to take effect in possession not later than twelve months after

possession after notice by the mort- nace Co. (1879), 10 Ch. D. 335;
gagees to pay the rent to them 48 L. J. Ch. 417.

does not establish an agreement to {e) Kearsley v. Philips (1883),

become their tenant. 11 Q. B. D. 621; 52 L. J. Q. B.

(z) Doe d. Marriott v. Edwards ^^l-

(1834), 5 B. & Ad. 1065 ; 6 C. & P. W 41 & 42 Vict. c. 31 ; 45 & 46

1881.

208 Vict. c. 43. And see Hall v. Com-
,\ -c -o- 1 /iQQ-N - A fort (188t3), 18 Q. B. D. 11; 35
(«) Rawson .. E^ke 183 0, /A. ^ ^ ^g

'

^^^ ^.^. ^.^
j

O
^-

'n'fi'^f T I- fV p"no :
Kennedy (1888), 21 Q. B. D. 384 ;Guerra (18^2) LR. 7 C P 132 , ,7 ^ f ^q 3^'

^3^ jjumford v.
41 L. J. C. P. 89 ;

Underhay v. n^n;f,j. /,sno> 25 O B D o:q
?e-i (1888) 20 Q. B. D. 209

;
57 g L i q1' B. fcf ' Green V.

ii. J. y. J3. 1/9. Marsh, [1892] 2 Q. B. 330; 61

{b) Ex parte Voisey, In jv Knight L. J. Q. B. 442 ; and In re Round-
(1882), 21 Ch. D. 442 ; 52 L. J. wood Colliery Co., [1897] 1 Ch.

Ch. 121 ; In re Stockton Iron Fur- 373 ; 66 L. J. Ch. LSO.

h2



100 CAPACITY OF PARTIES—JOINT TENANTS.

date. For furtlier information reference should be made to the

statute itself (e), and also to the Tenants' Compensation Act, 1890

(53 & 54 Vict. c. 57).

Judica- The Judicature Act, 1873 (/), gives power to " a mortgagor

1 K7^
^^*' C!ntitled for the time being to the possession or receij^t of the rents

and profits of any land as to which no notice of his intention to

take possession or to enter into the receipt of the rents and profits

thereof shall be given by the mortgagee," to sue for such possession,

to recover rent due to him, or to bring an action of trespass in his

own name '

' unless the cause of action arises upon a lease or other

contract made by him jointly with another person." It was held,

however, in Matthews v. Usher ((/), that this enactment does not

empower a mortgagor to re-enter in his own name on a proviso for

re-entry for breach of covenant.

It has been held that a mortgagor in receipt of rents and profits

has a sufficient interest to enable him to maintain an action for an

injunction to restrain an injury done to the mortgaged property,

and that without joining the mortgagee as a party (Ji),

Joint Tenancy.

[24] MORLEYr. BIRD. (1798)

[2 Yes. 629 ; 4 E. E. 106.]

"William Collins by his will gave aU liis property to his

daughter Elizabeth, on condition that she paid to the four

daughters of his brother John ^'four hundred pounch out of

acven now hjing in the £3 per cent, conso/fdafed."

Three of John's daughters having died during the

testator's lifetime, it was held that Martha, the fourth

(e) 44 & 45 Vict. c. 41, s. 18. 653 ; 69 L. J. Q. B. 869.
See the recent cases of Municipal

(y) ggct. 25, sub-sect. 5.Buildmg Society v. Smith {18S9), , , r,r,^^n ^ r^ -r. . ^ ,
22 Q. B. D. 70 ; 68 L. J. Q. B. ^ (-'(^ ^}''^^^ ^ Q- ^- ^35

;
69 L. J.

61 ; Wilson r. Queen's Club, [1891] ^- ^- ^'5°-

S Ch. 522 ; 60 L. J. Ch. 698 ; and (h) Fairclough v. Marshall (1878),
Browne v. Peto, [1900] 2 Q. B. 4 Ex. D. 37 ; 48 L. J. Ex. 146.
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daughter, who survived him, was entitled to the whole

legacy given to the four daughters.

" Great doubts," said Sir R. P. Arden, M. E., " have

been entertained by judges, both at law and in equity, as

to words creating a joint tenancy or a tenancy in common;
and it is clear the ancient law was in favour of a joint

tenancy. And that law still prevails : unless there are

some words to sever the interest taken, it is at this moment
a joint tenancy, notwithstanding the leaning of the Courts

lately in favour of a tenancy in common .... This

is a legacy to four persons, and there are no words of

severance ; therefore it is a joint legacy, and the whole

interest survives to the survivor, three being dead."

An estate in joint tenancy is one acquired by two or more per- Cliarac-

sons in tlie same land, by the same title (not being a title by teristics

descent), at tbe same period and without tuords importing that they tenancy
are to take in distinct shares. Joint tenants are not considered as

holding in distinct shares, like tenants in common, but each is

equally entitled to the ivhole ; and it is from this entirety of interest Rig-ht of

that the most remarkable incident of joint tenancy, the right of
^"''vivor-

1 . . ship,
survivorship, arises. ^

But, although there may be no words of severance, special cir- Tenancyin

cumstances may sometimes justify the Courts in construing what ''O'^^on,

seems to be a joint tenancy to be really a tenancy in common ; e.g., -nrords of

the purchase-money being advanced in unequal proportions (?'), or severance,

the purchase being made for a joint undertaking (/,-), or, again, in

the case of marriage articles (^).

So far as the law of contracts is concerned, the most important Leases

aspect in which joint tenants and tenants in common can be ^^J'^^'^*

regarded is as landlords, and on that branch of the subject the and
following remarks from a work of groat authority in the jirofession tenants in

may be quoted :— common.

'
' Joint tenants and tenants in common may, according to the

interest they have, join or sever in making leases; and such leases

bind, whether made to commence in prassenti or infuturo. If joint

(i) Lake v. Craddock (1732), 1 Vcrn 217
Lead. Cas. Eq. 205; 3 P. Wnis.
158. (0 Liddard r. LidJurd (18C0),

{k) JefEereys v. Small (1GS3), 1 ^8 l^cav. 2GG.
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tenants join in a lease, tlaerc is but one lease, and they all make

but one lessor, for they have but one freehold ; but if tenants in

common join in a lease, there are several leases of their several

interests; for although tenants in common cannot make a joint

lease of the whole of their estate, yet if they join in a lease for

years by indenture of their several lands, it is the lease of each for

their respective parts and the cross-confirmation of each for the

part of the other, and no estoppel on either part, because an actual

interest passes from each respectively. There is no doubt that

a demise by tenants in common, though joint in its terms,

operates as a separate demise by each tenant in common of his

undivided share, and a confirmation by each of his companions (?n).

Where joint tenants concur in granting a lease, the interest of the

lease continues, notwithstanding the decease of either of the lessors,

and the survivor is entitled to the whole rent (n). So, if the lease

be at will, the death of one of the lessors does not operate as a

countermand of the tenancy even for a moiety ; all survives to the

other, and if the lessee continues his possession, the survivor may
maintain an action for the whole rent. But though each joint

tenant is considered entitled to the whole while the joint tenancy

continues, and is said to be seised ' per my et per tout,' yet, for the

pui-poses of alienation, each has an exclusive right to, and domi-

nion over, his own share or proportion ; and therefore if one of two

joint tenants make a lease of the whole, his moiety only will

pass(o). So, a lease purporting to be made by both, and executed

by one only, is a good lease for the moiety of him only who has

executed.

" If one joint tenant make a lease of his moiety for years, and

die before the. lessee's entry, the lease will bind the survivor, and

the lessee will retain his interest in the moiety demised until his

term expire. And so one joint tenant may make a lease to com-

mence after his death, and his co-tenant, if he survive, will be

bound by it (p).

" One joint tenant or tenant in common may make a lease for

years of his part to his companion "
{q).

It should, however, be observed that there is no relationship of

trust or agency in one co-owner of a proj)erty towards the other

;

(w) Thompson i'.Hakewill (1865), Cro. Jac. 52.

19 C. B. N. S. 713 ; 35 L. J. C. P. {p) Clerks. Clerk (1694), 2 Vem.
18. 323.

(») Doe r. Summersett (1830), 1 „ ^/) ?°^^/,/- f^^f'^l (^^'^g'

B. & Ad. 135 ; 8 L. J. K. B. 369. ?,?• ^^ i/n V u i J'
^^

?^' 18/; Woodfall, Landl. &Ten.p. 13

(p) Bellingham v. Alsop (1005), (loth ed.).
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and -when one collects the rents of the whole he does so, not in the

caiDacity of agent, but in that of owner (r).

A joint tenancy may be dissolved by partition; by alienation

ivithoid partition ; or by accession of interest. A joint tenant, how-
ever, cannot leave his share hy will, because a will is of no force till

the testator is dead, and then the right of survivorship, which

accrued at the original creation of the estate, has a prior claim to

be considered (s). If one of three joint tenants exercises his power

of disposition in favour of a stranger, that person will then hold

one undivided thu'd part of the land as tenant in common with the

remaining two {t).

(r) Kennedy v. De TrafEord, (s) Swift v. Roberts (1764), 3

[1897] A. C. 180; 66 L. J. Ch. Burr. 1488.

413. {t) Wms. R. P. p. 138 (19th ed.).
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$m\x of %mkixtb.

STATUTE OP PliiUDS.

Leasesfor more than Three Years not in Writing.

—

—

[251 RIGGE V. BELL. (1793)

[5 T. E. 471 ; 2 E. E. 642.]

By parol merely, Rigge let Hague's Farm in Torksliire to

Bell for seven years, and Bell entered and paid rent. But

the tenant did not give satisfaction, and Rigge determined

to get rid of liim. By the terms of the agreement Bell

was to go out at Candlemas ; but Rigge's view was, as the

lease, being for more than three years, and yet not in

writing, as the Statute of Frauds required, operated merely

as a tenancy at will, he could make the man quit when he

pleased, and was not bound by the terms they had agreed

on. In this view he found himself mistaken, for it was

held that, " though the agreement be void by the Statute

of Frauds as to the duvation of the lease, it mud regulate

the terms on n-ldch the tenancy subsists in other respects, as

to the rent, tho time of the year when the tenant is to

quit, &c."
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CLAYTON v. BLAKEY. (1798) [26]

[8 T. E. 3 ; 4 E. E. 575.]

Ej parol merely, Clayton let Blakey some land for

twenty-one years, and Blakey entered and paid rent.

Two or three years afterwards his landlord gave him

notice to quit, and, as he treated such notice with con-

tempt, sued him for double rent for holding over. To

this claim Blakey raised the defence that (by virtue of

sect. 1 of the Statute of Frauds, which directs that any

lease for more than three years not reduced into writing

shall operate only as a tenancy at will) he was only a

tenant at will, and ought to have been so described in the

plaintifi's declaration. It was held, however, that Blakey

was not a tenant at ui'U, but a ycarJij tenant, and therefore

the plaintiff's pleading was good enough to hit him.

'
' At common law a lease for years of cori3oreal hereditaments

might have been made for any length of term by parole/). But by Statute of

the Statute of Frauds (&) it was enacted (c), that all leases not in J^^'auds.

writing, signed by the parties making them or their agents there-

unto lawfully authorized by writing, should have the force, both at

law and in equity, of estates at luill only. Leases, however, not

exceeding thi-ee years from the making thereof, whereon the

reserved rent is equal to two-thirds at least of the improved value

of the premises, are excepted (cZ), even though such leases may be

only to commence in futuro (e) ; and if such a lease be made by

parol its terms may always be proved by parol evidence (/). But

a lease for three years to commence at a future day, as it exceeds

three years ' from the making,' cannot be made by parol ((/). The

Statute of Frauds applies only where the tenancy must of necessity

last more than three years, and not where, at the time of the

arrangement, it may last for less, though it may last for more (/;).

(a) Except leases by corporations.
(^) Foster v. Reeves, [1892] 2

\b) 29 Car. 2, c. 3. Q. B. 255 ; 61 L. J. Q. B. 763

;

(c) Sect. 1. Rawlins i\ Turner (1699', 1 Ld.
\d) Sect. 2. Eay. 736.
(e) Ryleyt;. Hicks (1713), 1 Str. /

Q^^' •' •'
V /'

^;j^
jTj. jjfiyfg Voisey (1882), 21

if) Bolton V. Tomlin (1836), 5 Ch. Div. at p. 458 ; 52 L. J. Ch.

A. & E. 856 ; 6 L. J. K. B. 45. 121, per Brett, L. J.
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Nor, jirobably, do its provisions requiring a party's signatjire extend

to leases under seal(/). A further Act passed in the year 1845

(8 & 9 Vict. 0. 106), provides (/^) that a lease required by law to be

in writing shall bo void at law unless made by deed. The Statute

of Frauds, moreover (^), forbids an action to be brought upon any

agreement for a lease for a term, however short, unless such agree-

ment be in writing, and signed by the party to be charged therewith,

or some other person thereunto by him lawfully authorized " (m).

But the rigour of these statutory provisions has been considerably

mitigated by the Courts both of Law and Equity, but in different

ways. By Courts of Law, " estate at will," in the iarst section of

the Statute of Frauds, was construed (as illustrated by the leading

cases of Eigge v. Bell, and Clayton v. Blakey, supra) to mean an

estate at will in the first instance, but that, when once created, it

should be liable, like any other estate at will, to be changed into a

tenancy from year to year by payment of rent or anything showing

an intention to create a yearly tenancy. If, however, there were

no circumstances showing such an intention, the estate would

remain an estate at will {)i).

So, too, where, instead of a void lease, there was an agreement,

whether valid or invalid under sect. 4 of the Statute of Frauds, to

grant a future lease, followed by entry and payment of rent there-

under, the tenancy was likewise regarded as prima facie a tenancy

from year to year, upon such of the terms of the proposed lease as

were applicable thereto (o).

Nor was the attitude of the Courts of Common Law in this matter

altered by 8 & 9 Vict. c. 106, sect. 3 ; for the expression " void at

law " in that section was construed by them to mean void as ei lease,

but valid as an agreement (j>). The result, therefore, was that

entry and payment of rent under a lease falling within this statute

also created a tenancy from year to year.

But the Coiu'ts of Equity went further still. By the extension

to cases under the Statute of Frauds of the doctrine of jjart per-

formance, any party to a lease, or to an agreement for a lease, void

(0 Aveline v. Whisson (1842), 4

M. & Gr. 801 ; 12 L. J. C. P. 58.

See Williams's Eeal Property,

p. 754 (19th ed.).

(k) Sect. 3.

(1) Sect. 4.

{ni) See Foa on Landlord and
Tenant, p. 8 (2nd ed.).

(«) See Roe v. Prideaux (1808),

10 East, 158; lOR. R. 258; Smith
V. Widlake (1877), 3 C. P. Div. 10

;

47 L. J. Q. B. 282.

(o) Chapman r. Towner (1840),
6 M. & W. 100 ; 9 L. J. (N. S.)

Ex. 54.

(;j) Bond r. Eosling (1861), 1 B.
& S. 371; 30 L. J. Q. B. 227;
Rollason r. Leon (1861), 7 H. & N.
73 ; 31 L. J. Ex. 96 ; Tidey t:

MoUett (1864), 16 C. B. N. S. 298
;

33 L. J. C. P. 235, overruling
Stratton r. Pettit (1855), 16 C. B.
420 ; 24 L. J. C. P. 182. Eoa on
Landlord and Tenant, p. 9.
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under this statute but capable of being specifically enforced, wbo
liad given or taken possession thereunder, was not only held

entitled to require the other party to execute a valid lease, but was
treated as actual lessor or lessee under a valid lease from the time

of possession being so taken [q). And the Courts of Equity further

held, in this resjiect following the line taken by the Courts of Law,
that a demise void as such under 8 & 9 Vict. c. 106, s. 3, was never-

theless valid as an agreement, and consequently capable of being

specifically enforced (r). Thus, while at law the tenant who took

possession under a void lease or under a mere agreement (whether

valid or invalid) remained nothing more than a tenant at will until

he had paid rent, and thenceforward became tenant from year to

year

—

in equity, provided his claim to specific performance was one

which could not be resisted, he was regarded as a tenant under the

lease from the moment he took possession.

Upon this state of things the Judicature Act supervened, and the Judi-

eifect of the fusion of law and equity upon this matter is very well <^^*}^'^<^

illustrated in the leading case of Walsh v. Lonsdale (s). In deliver- vv i i,
,

ing judgment. Sir G. Jessel, M. R., said : "A tenant holding under Lonsdale,

an agreement for a lease of ivhicli specific performance tvonid he

decreed [t), stands in the same jiosition as to liability as if the lease

had been executed. He is not, since the Judicature Act, a tenant

from year to year; he holds under the agreement, and every

branch of the Court must now give him the same rights. . . .

There is an agreement for a lease under which possession has been

given. Now, since the Judicature Act, the possession is held under

the agreement. There are not two estates as there were formerly,

one estate at common law by reason of the payment of the rent

from year to year, and an estate in equity under the agi-eement.

There is only one Court, and the equity rules prevail in it. The tenant

holds under an agreement for a lease. He holds, therefore, under

the same terms in equity as if a lease had been gi'anted, it being a

case in which both parties admit that relief is capable of being

given by specific performance." The princij^le of Walsh v. Lonsdale

has been followed in several subsequent cases («), and is now well-

established law.

{q) See per Jessel, M. R., in Ch. 2.

Walsh r. Lonsdale, n(/rrt. {t) Coatsworth r. Johnson (1886),
(r) Browne v. Warner (1807), 14 5,5 L. J. Q. B. 220 ; 54 L. T. 520,

Ves. 156, 409 ; 9 R. E. 259; Parker shows that it is otherwise where
V. Taswell (1858), 2 De G. & J. that remedy is not available.

559; 27 L. J. Ch. 812: followed (?/) See Lowtherr. Heaver (1889),
in Zimhler r. Abrahams, [1903] 1 41 Ch. Div. 248 ; 58 L. J. Ch. 482
K. B. 577 ; 72 L. J. K. B. 10:5. Swain v. Ayres (1888), 21 Q. B. D.

(«) (1882), 21 Ch. D. 9 ; 52 L. J. 289 ; 57 L. J. Q. B. 428 ; Allhusen
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A tenancy at will is an estate in land determinable at the will

either of landlord or tenant. It may arise either by imjjlication or

by express words. In Eichardson v. Langridge (cc) it was held that

if an agreement be made to let premises so long as both parties like,

and reserving a compensation accruing de die in diem, and not refer-

able to a year or any aliquot part of a year, a tenancy at wiU is

thereby created.

A tenancy at will may be detennined by a demand of posses-

sion (y), or by the express declaration of either of the parties (z),

or by implication of law : of the latter description will be the death

of either party (a)—acts of ownership exercised by the land-

lord (i)—his alienation of the reversion and notice thereof (c),

althoiigh the alienation be by way of mortgage only(d)—waste

committed by the tenant (e)—his demising or leasing or assigning

the premises over (/)—or, in short, doing any act which is incon-

sistent with an estate at will {g).

Tenancy «^ li'ill must be distinguished from tenancy hy sufferance,

which is when a person, who has originally come into possession by
a lawful title, holds possession after his title has determined.

Where, on the expiration of a lease for a year, the tenant remains

in possession with the consent of the landlord, and nothing is said

or done inconsistent with his holding on under the terms of the

lease, the implication of law is, that a tenancy from year to year

has been created on the same terms in so far as they are not incon-

sistent with a tenancy from year to year (7i).

V. Brooking (188 i), 26 Ch. D. 559
;

53 L. J. Ch. 520 ; In re Maughan
(1885), 14 Q. B. D. 956 ; 54 L. J.

Q,. B. 128 ; and Crump r. Temple
(1890), 7 T. L. R. 120.

[x) (1811), 4 Taunt. 128; 13

R. R. 570.

(y) See Doe v. Jones (1830), 10

B. & C. 718; 8 L. J. K. B. 310;
Doe r. Price (1832), 9 Bins-. 356

;

2 M. & S. 464.

[z) Doe d. Bastow v. Cox (1847),

11 Q. B. 122 ; 17 L. J. Q. B. 3.

(«) Doe d. Stanway r. Rock
(1842), 1 C. & M. 549 ; 4 M. & G.
30 ; James i\ Dean (1805), 11 Ves.

391 ; 8 R. R. 178.

{h) Cot Lit. 55 b, 57 b, 245 b ;

cited 9 M. & W. 646 ; Doe d.

Moore v. Lawder (1816), 1 Stark.

308.

[c) Dinsdale r. Isles (1674), 2

Lev. 88 ; 1 Vent. 247 ; Ball v.

CuUimore (1835), 2 C. M. & R.
120 ; 4 L. J. (N. S.) Ex. 137 ; Doe
d. Goody r. Carter (1847), 9 Q. B.
863 ; Doe d. Davies v. Thomas
(1851), 6 Exch. 854; 20 L. J. Ex.
367.

[d) Jarman i\ Hale, [1899] 1

Q. B. 994 : 68 L. J. Q. B. 681.

{e) Co. Lit. 55 b.

(/) Pinhom r. Souster (1853), 8
Exch. 763 ; 22 L. J. Ex. 266

;

Melling V. Leak (1855), 16 C. B.
652; 24 L. J. C. P. 187.

iff)
Birch V. Wright (1786), 1

T. R. 382 ; 1 R. R. 223 ; Pollen r.

Brewer (1842), 7 C. B. N. S. 371

;

1 L. T. 9 ; WalHs v. Delmar
(1860), 29 L. J. Ex. 276 ; and see

Woodfall's Landlord and Tenant,
p. 254 (17th ed.).

[h) See Dougal v. McCarthy,
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A few words may be said as to the notice tu quit necessary in the Notice to

case of yearly tenants. Such a tenancy may at common law be quit,

determined by half a yearns notice expiring at that period of the Half-

year at which the tenancy commenced. Where, however, the notice

tenancy is within the Agricultiu'al Holdings Act, 1883 (r), a year's necessary,

notice is generally necessary. The 33rd section of that Act pro- Whole

vides that :- .... . Notice
" Where a haK-year's notice, expiring with a year of tenancy, is necessary

by law necessary and sufficient for determination of a tenancy from nnder

year to year, in the case of any such tenancy under a contract of 4.„p„i

tenancy made either before or after the commencement of this Act, Holdings

a year's notice so expiring shall by virtue of this Act be necessary -^°^' 1883.

and sufficient for the same, unless the landlord and tenant of the

holding, by writing under their hands, agree that this section shall

not apply, in which case a half-year's notice shall continue to be

sufficient ; but nothing in this section shall extend to a case where

the tenant is adju.dged bankrupt, or has filed a petition for a com-

position or arrangement with his creditors "(/i;).

The construction placed upon this section is that it is limited to

cases where a half-year's notice is by Jaw necessary to determine

the tenancy, and has no application to cases of agreement (1). A
notice to quit given by one of several joint tenants on behalf of all, Joint

whether with the authority of the others or not, will put an end to tenants,

the tenancy (;«). So will notice by one of several executors or Executors,

administrators on behalf of all, unless a joint notice is required

in the lease (m). But notice by a mere receiver of rents is Receiver,

bad (o).

The notice may be a verbal one, though it had much better be in Verhal

writing. The Courts are inclined to construe notices to quit liber- ^

ally, so that trifling inaccuracies will be overlooked (j^). The Construc-

great point is that the tenant should not be able to mistake the object tion of

notices.

[1893] 1 Q. B. 736 ; 62L. J. Q.B. (/) Barlow v. Teal (1885), 15

462 ; applying the doctrine laid Q. B. D. 501 ; 54 L. J. Q. B. 564
;

down by Lord Mansfield and Bui- and see Wilkinson y. Calvert (1878),

ler, J., in Right v. Darby (1786), 3 C. P. D. 360; 47 L.J. C. P. 679.

1 T. R. 159 ; 1 R. R. 169. {m) Doe d. Asliu r. Summersett
,.,

,r. c ,-^r. , ., (1830), 1 B. & Ad. 135; 8 L. J.
(() 46 & 4/ Vict. C. 61. jT- j> orq

{k) A notice to quit under this (n) Right d. Fisher v. Cuthell

section may be served upon the (1804), 5 East, 491 ; 7 R. R. 752.

person to whom it is to be given (o) Doe d. Maun v. Walters
by being sent through the post in (1830), 10 B. & C. 626 ; 5 M. & R,
a registered letter addressed tuhim 357.

at his last known pUi'!0 of abode in
( p) Doed. Ai'mstrong r. Wilkin-

England. See Van Grutten r. son (1810), 12 Ad. & E. 743; Doc
Trevenen, [1902] 2 K. B. 8J ; 71 r. Kightley (1796), 7 T. R. 63;

L.J. K. B. 514. 1 Ch. 11.
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of tJie notice. A notice to quit must be construed in accordance

with the intention of the landlord (q). But a notice in the alter-

native, e.g., requiring the tenant either to quit or to pay an increased

rent, -will not do. If, ho-wever, after telling him to quit, the land-

lord adds " or I shall insist on donhle rent," the notice is good(r).

One must be a lawyer, perhaps, to appreciate this distinction.

The notice need not be served personally. It may be left with

and explained to a servant at the tenant's residence (s). It may be

put under a door (if it comes into the tenant's hands within the

proper time) {t), or sent through the post (w). Service on one joint

tenant furnishes presumptive evidence that the notice reached the

other (x). Where the j^remises have been underlet, the notice must

be given to the lessee, not to the sub-lessee {y).

In the case of tenancies for less than a year, the length of the

notice depends on the letting (z). A month's notice is necessary to

determine a monthly tenancy (a), and a week's notice is necessary

to determine a -weekly tenancy (&).

In order that an instrument may operate as a lease, it must con-

fer the right to exclusive j)ossession of the premises ; otherwise, it is

a licence, and not a lease. Thus, an agreement under which the

owner of lace-machines hired standing room for them in a room in

a factory—steam po-wer to be supplied by the o-wner of the factory,

tvho reserved the right of entering the room for the purjjose of attend-

ing to the running gear—has been held (c) to be a licence and not a

tenancy. On the other hand, an agreement to let
'

' all the room

and po-^-er" in a certain mill has been held (d) to take effect as a

{q) See Wride v. Dyer, [1900]

1 Q. B. 23 ; 69 L. J. Q. B. 17;

following Doe r. Culliford (1824j,

4 D. & R. 248 ; 44 E. E. 878
;

and dissenting from Doe v. Mor-
phett (1845), 7 Q. B. 577 ; 14 L. J.

Q, B. 345.

(>•) Doe d. Matthews v. Jackson

(1775), 1 Dougl. 175 ; Doe d.

Lyster v. Goldwin (1841), 2 Q. B.

143; 1 G. &D. 463.

{s) Jones V. Marsh (1791), 4 T. R.

464 ; 2 R. R. 441 ; and see Tanham
V. Nicholson (1872), L. R. 5 H. L.

561 ; 6 Ir. R. C. L. 188.

{t) Alford V. Vickery (1842), Car.

& Marsh. 280.

(m) Papillon v. Brunton (1860),

5 H. & N. 518 ; 29 L. J. Ex. 265.

(x) Doe t: Watkins (1806), 7

East, 551 ; 8 R. R. 670.

(i/) Pleasant d. Hayton v. Benson

(1811), 14 East, 234; 12 R. R.

507.

{z) See Soames v. Nicholson,
[1902] 1 K. B. 157 ; 71 L. J. K. B.
24, which was a case of a quarterly
tenancy ; and Adams r. Cairns
(1901), 85 L. T. 10.

(a) Doe d. Parry r.Hazell (1794),
1 Esp. 94 ; 5 R. R. 722.

{b) Bowen r. Anderson, [1894] 1

Q. B. 164; 42 W. R. 236; ex-
plaining Sandford V. Clarke (1888),
21 Q. B. D. 398; 57 L. J. Q. B.
507 ; and following Jones v. Mills
(1861), 10 C. B. N. S. 788; 31
L. J. C. P. 56 ; and see Harvey v.

Copeland (1892), 30 L. R. Ir. 412
;

and HuffeU v. Armitstead (1835), 7
C. &P. 56; 48 R. R. 756.

(c) Hancock r. Austin (1863), 14
C. B. N. S. 634 ; 32 L. J. C. P.
252.

{d, Marshall v. Schofield (1882),
52 L. J. Q. B. 58 ; 47 L. T. 406.
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demise. In deciding Avlietlier a transaction amounts to a letting or

only to a licence, the question to be considered is wliether, looking

to the substance and context of the agreement, the owner intended

to part -vdth the possession of and control over the property, or

whether the agreement is merely for the use of the property in a

certain way and on certain terms while it remains in the possession

and under the control of the owner (e). The Court will not look so

much to the words as to the substance of the agreement (/) ; and
although there are no express words giving a right to exclusive

occuijation, yet if the nature of the acts to be done by the grantee

requires such a right, the agreement will be held to amount to a

letting ((/). On the other hand, although the parties use words

appropriate to a lease, yet if from the whole agreement it appears

that the grantor is to retain possession of the property and merely

to give the grantee a concurrent right of user, the agi-eement will

be held to amount to a licence only (/i). In Wilson v. Tavener (/),

an agreement to let A. erect a hoarding for a bill-posting and
advertising station, and use a wall of a house for the same purj)ose,

at a rental of £10 per annum, payable quarterly, on the usual

quarter-days, was held to constitute a licence and not a tenancy,

and that a three-months' notice to quit, expiring at the end of a

year of the term, was a reasonable and valid notice to deter-

mine it.

In the recent case of Keith, Prowse & Co. v. National Telephone Effect of

Co. (A-), it was held that the demand and acceptance of rent due acceptance

suhseque/it to a notice to determine a tenancy of chattels is a waiver subse-

of the notice ; and, semhie, that when a term in chattels has expired c[uent to

and rent has been subsequently accejjted, a tenancy from year to
"^^J^*^*^

\'^

year is created, and the tenant is entitled to six months' notice to tenancy of

determine the tenancy, whatever may have been the length of chattels.

notice required during the continuance of the original tenancy (/).

By 4 Geo. 2, c. 28, s. 1, "If a tenant for life or years contu- Holding

maciousJij disregards his landlord's written requirement to give up ^""'^^ ^J

the premises, and wrongfully holds over, he will be liable to pay ^^ „q

{c) Wells V. Kingston-upon-Hull post, p. 225. See also Wood r.

(1875), L. E. 10 C. P. at p. 408 ; Leadbitter, post, p. 286.

44 L. J. C. P. 257. (0 [1901] 1 Ch. 578 ; 70 L. J.

( f) Smith V. St. Michael, Cam- Ch. 263. See also Lowe v. Adams,

bridge (I860), 3 E. & E. 390. [1901] 2 Ch. 598; 70 L. J. Ch.

iff)
Roadsw. Triimpington(1870),

(i-) [i894] 2 Ch. 147; C3 L. J.
L. R. 6 Q. B. 56, 64. See Faw- Ch. 373 ; and see " Waiver of
cett's Landlord and Tenant, p. 84 Forfeiture," po.sf, p. 367.
(2nd ed.).

^^^ ,'^f>ti qucere, whether this doc-

(A) Taylor v. Caldwell (1863), 3 trine is not, at least, stated in too

B, & S. 826 ; 32 L. J. Q. B. 164
;

general terms.
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notice of

compeusation at the rate of double the yearlij value" The statute,

however, does not apply to weekly tenancies (??i), nor (probably) to

a tenancy from quarter to quarter {n). It applies, however, to a

tenancy from year to year (o). Moreover, it should be observed

that the statute only applies to the case of a tenant who holds over

contumacwHsly, i.e., who holds over though he is conscious that he

has no right to retain possession (p) ; and not where no fraud is

intended and resistance to its resumption by the landlord is made

under a fair claim of right [q). In the calculation of the double

value, only the land and its appurtenances can be included
;

therefore not the value of the power of an engine let with a

mill (r).

By 11 Geo. 2, c. 19, s. 18, if a tenant who has given notice him-

self holds over, he will become liable to pay double the yearly rent.

This statute applies only to those cases where the tenant has the

power of determining his tenancy by a nfitice, and where he has

actually given such a notice (s). But it ai)plies to all kinds of

tenancies {t).

Debt, Default, or Miscarriage.

[27] BIRKMYR ?^. DARNELL. (1704)

[6 Mod. 248; 2 Ld. Eaym. 1085.]

" ]y!y friend, IVTr. Liglitfinger, wants a horse ; will you

lend him yours?" said Darnell, meeting Birkmyr one day

in 1700. "Well, I don't mind," replied Birkmyi', "if

(m) Lloyd v. Kosbee (1810), 2

Camp. 453 ; 11 R. R. 764.

(«) Sullivan v. Bishop (1826), 2

C. & P. 359.

(o) See Ryal v. Rich (1808), 10

East, 48 ; Lake v. Smith (1805),

1 N. R. 174.

(ja) Swinfen v. Bacon (1861), 6

H. & N. 846 ; 30 L. J. Ex. 368.

{q) Wright V. Smith (1805), 5

Esp. 203; 5 Dow, 344. (The

marginal note of this case is in-

correct.) But see Hirst v. Horn
(1840), 6 M. & W. 393 ; 55 R. R.
672.

(?) Robinson v. Learoyd (1840),

7 M. & W. 48 ; 10 L. J. Ex. 166.

(«) Johnstone v. Huddleston
(1825), 4 B. & C. 922 ; 7 D. & R.
411.

{t) Timmins t'. Rawlinson (1765),

3 Burr. 1603 ; 1 W. Bl. 533.
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you'll be responsible for his letting me have it safely back

again." "Certainly I will," replied Darnell, emphatically.

On the faith of this collateral undertaking, Birkmyr

lent Lightfinger the horse. It was not returned, so he

sued Darnell as surety. This, however, did him no good,

because he found that he ought to have taken Darnell's

promise in writing in accordance with the 4th section of

the Statute of Frauds, 29 Car. 2, c. 3 {n).

MOUNTSTEPHEN t'. LAKEMAN. (1874) [28]

[L. E. 7 n. L. 17 ; 39 L. J. Q. B. 275.]

A builder was employed by the Brixham Board of

Health to make a main sewer for them. He got his work

finished, and the Board gave notice to the neighbouring

householders that they must connect the drains of their

houses with the main sewer, or the Board would do it for

them at their expense.

The householders displayed the slackness common on

such occasions ; and Mr. Lakeman, the chairman of the

Board, happening to meet the builder in the street a few

days afterwards, the following conversation took place :

—

"Well, Mountstephen," said Lakeman, " you've done the

main sewer very nicely for us ; would you have any

objection to making the connections too ? " " Certainly

not, sir; if you or the Board will order the work or

become responsible for the payment." " Well, thcn,''^ said

Lakeman, " go and do it ; I will sec you avc paid " (,r).

(m) This section enacts, that " no shall be brought, or some memo-
action shall be brought whereby raudum or note thereof .shall lie iu

. . . . to charge the defendant writing, and signed by the party
upon any special promise to answer to be charged therewith, or soine

for the debt, default or miscarriage other person thereunto by him
of another person . . . unless the lawfully authorized."

agreement upon which such action (.') This form of words makes no

S.—C. I
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Mountstephen, therefore, made the connections, the

Board's surveyor superintending the progress of the work,

and by-and-by he sent in his account to the Board, debiting

them with the account. The Board, however, refused to

pay, saying they had not authorized the work. Mount-

stephen, therefore, brought an action against Lakeman,

and it was held that Lakeman's tcords icere evidence to sustain

a claim against him personally, and that they did not

constitute a promise to pay the debt of another.

Who is The test as to wlietlier or not auy undertaking for another should

primarily have been in writing is this :

—

Does that other, after the undertaking
liable.

1^^^^ ^p^,^^ made for him, remain iirimariJy liable? If (like the man
who went off with the horse) he does, the undertaking cannot be

sued on unless it is in writing ; if (like the Brixham Board) he

does not, it is binding, though not in writing. If I go with you to

a tailor's, and say to the tailor, "Make this gentleman a pair of

ti'ousers, and if he doesn't ];iay you, I vnll

;

" in this case you

clearly remain primarily liable, and I cannot be successfully sued

as yoru- su^rety, because my promise is not in writing. But suppos-

ing, when we go into the shop, I say, "Make this gentleman a pair

of trousers, and fut tliem doivn to me," here you are not primarily

liable, and therefore the 4th section of the Statute of Frauds does

not requii'e my promise to be in writing.

Extinction So, too, if the effect of the undertaking is to extinguish anotlwr

oi debt. person's debt, so that, though up to that time he has been liable,

he remains so no longer, the undertaking is binding, though not in

writing. If, for instance, under the old debtor laws, when the

effect of a creditor's Liberating a debtor, whom he had taken in

execution, was to release the debt, Weakman promised to pay the

amount of Hardup's debt to Holdfast, if Holdfast would release

him from arrest ; this promise was not within the statute, because

the debt was gone by the discharge of the debtor out of custody,

and Weakman remained solely liable (y).

So, too, if goods are fiu-nished to a married woman iinder a

contract not binding on her separate estate, or (not being necessaries)

difference if the undertaking Le statute was considered to apply.
really collateral, for in Matson v.

Wharam (1787), 2 T. R. 80 ; I (.'/) Goodman v. Chase (hSlS), 1

R. E,. 429, where the words were ^- ''^ Aid. 297 : 19 R. R. 322 ; and
" i/ you do not know him you knoiv see Bird r. Gammon (1837), 3 Bing'.

me, and I will see you paid,'" the ^* ^'* ^^3 ; 6 L. J. C. P. 258.
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to an infant at the defendant's request, tlie defendant's undertaking

to pay for them is not collateral, because the married woman or

infant is not primarily liable (2).

When the undertaking has been by word of mouth, it is for the Keate v.

jury to say whether or not the person for whose benefit the j)romise Temple,

has been made is primarily liable : and this is a question of fact

which, dej)ending as it does on all the circumstances of the case, it

is sometimes extremely difficult to decide. On this point a case

that may usefully be comjiared with Mountstephen v. Lakeman is

Keate r. Temple, where a Portsmouth tailor tried unsuccessfully to

make a lieutenant in the navy pay for a quantity of coats supplied

to his crew, the defendant having said, '

' I will see you paid at the

pay-table " (a). Eyre, C. J., in delivering the judgment of the

Court, said, " There is one consideration, independent of everything

else, which weighs so sti'ongly with me, that I should wish this

evidence to be once more submitted to a jiuy. The sum recovered

is £576 7s. 8J., and this against a lieutenant in the navy; a sum
.so large that it goes a great way towards satisfying my mind that

it never could have been in the contemplation of the defendant to

make himself liable, or of the plaintiff to furnish the goods on his

credit to so large an amount. . . . From the nature of the case

it is apparent that the men were to jjay in the first instance. . . .

The question is, whether the plaintiff did not in fact relj'- on the

power of the officer over the fund, out of which the men's wages

were to be paid, and did not prefer giving credit to that fund rather

tiiun to the Ueutenant, who, if we are to judge of him bj^ others in

the same situation, was not likely to be able to raise so large a sum."

The question whether an undertaking to be liable for another Distinc-

amounts to a guarantee, within the meaning of sect. 4 of the Statute ^lon

of Frauds, or is simply an indemnitg, is often very difficult to de- o-uarantee

termine. The distinction has recently been dealt with by the and in-

Court of Appeal in two cases which will probably in future be demnity.

considered as the leading cases on the subject. In Sutton v. Sutton r.

Grey {h) the plaintiffs, a firm of stockbrokers, by a verbal agree- ""^^7-

ment with the defendant, undertook to transact business and be

answerable iq^on the Stock Exchange for customers whom the de-

fendant should introduce, upon the terms that the defendant should

receive half of the commission earned upon and be liable to the

{z) Harris «;. Huntback (1757), 1 International Horse Agency, Ld.,

Burr. 373. [1903] 1 K. B. 270 ; I'l L. J. K. B.
(a) (1797), 1 Bos. & P. 1-58; 90, as to the liability of a principal

and see Matson r. Wharam, .^iipra. to indemnity an auctioneer against

{b) [1894] 1 Q. B. 28.5 ; 03 L. J. damages for a false reprosentatiou

Q. B. 633. And see Halbronn ;•. as to the jiropcrty sold.

i2
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plaintiffs for half tlie losses arising from such transactions. Owing

to the default of a customer a loss was incurred by the plaintiffs,

the half of which they sought to recover under this agreement;

and it was held that the promise to be answerable for the losses was

the ulterior consequence only to the agreement, the main object of

which was to regulate the terms of the defendant's employment in

respect of transactions in which he was interested; that, therefore,

the contract was one of indemnity and not a promise to guarantee

the debt of another person, and that sect. 4 of the Statute of Frauds

did not apply. Lord Esher, M. E., in his jvidgment, referred with

approval to the test laid down by Parke, B., in Couturier v.

Hastie (c) (where it was held that the undertaking of a dd credere

agent, who vouches for the inirchaser's solvency, is not within the

statute ; for though the undertaking may result in a liability to

pay the debt of another, that is not the immediate object for which

the consideration is given), which was stated to be whether the per-

son who makes the promise is, but for the liahility ivhich attaches to

him by reason of the promise, totally unconnected with the transaction,

or tvhether he has an interest in it independently of the promise.

In Guild V. Conrad {d) the defendant orally promised the plaintiff

that, if he, the plaintiff, would accept certain bills for a firm in

which the defendant's son was a partner, he, the defendant, would

provide the plaintiff with funds to meet the bills. It was held that

as this was a promise to be liable primarily or in any event for a

debt for which another person was already or was to become liable,

irrespective of the question whether or not that person failed to

satisfy that liability, it was an indemnity and not a guarantee, and

consequently need not be in writing.

The undertaking, to be within the statute, must be given to

the creditor. The leading case on this subject is Eastwood v.

Kenyon {e), where the defendant promised the jilaintiff to see to

the settlement of a debt which the latter owed to a third person.

The promise was held to be binding, though not in writing. So,

in another case, a man jiromised a bailiff that, if he would ,not

arrest a relative of the former's for non-payment of a judgment

debt, he would pay the money himself. This promise, also, was

held not to require writing, because not made to the original

creditor (/).

(c) (1862), 8 Ex. 40; 22 L. J.

Ex. 97. See. also, per Cockburn,

C. J., in Fitzgerald v. Dressier

(1859), 7 C. B. N. S. 374 ; 29 L. J.

C. P. 113.

{d} [1894] 2 Q. B. 885 ; 63 L. J.

Q. B. 721.

(e) (1840), 11 Ad. & E. 438 ; 3

P. & D. 276. See, also, Hargreaves
V. Parsons (1845), 13 M. & W. 561

;

14 L. J. Ex. 250.

(/) Reader v. Kingham (1862),
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Again, in the case of In re Hoyle {<j), a partner in a firm In re

agreed to indemnify the firm against certain debts owing by a
-^-^y^^-

named person to the firm ; and this contract was held not to be a
promise to answer for the debt of another person within the 4th

section of the Statute of Frauds. "I think," said Bowen, L. J.,

" that to bring a promise within the statute, the debt for which the

defendant has promised to answer miist be a debt due to the person

to whom the promise is made, and that the promise must be made
to a person who could bring an action for the debt."

When the obligation to pay the debt of another is only an inci-

dent of a larger contract, the case is an exception from sect. 4 of

the Statute of Frauds ; but when the only object of the contract is

to obtain forbearance from the creditor in respect of his debt, the Obtaining

motives which led the promisor to enter into the contract cannot forbear-

enlarge its object or subject-matter so as to take the case out of the creditor
statute. The recent case of Harbui'g Indiarubber Comb Co. v.

Martin (A) is a good illustration on this point : The defendant

verbally promised the plaintiffs that he would indorse bills for the

amount of the debt if they would not proceed to execution on a

judgment debt recovered against a limited company in the success

of which the defendant was largely interested both as a shareholder

and creditor, but on the property of which the defendant had no

security. The Court of Appeal held this promise to be within sect. 4

of the Statute of Frauds.

It should also be observed that the statute only applies to pro-

mises on which actions at law could be maintained, and not to

promises which could only be enforced by a suit in equity (/).

Before a guarantee can become binding on the guarantor it must Guarantee

he accepted by the jierson to whom it is offered. A man once wrote must be

to some pubHshex's at Derby the following letter :

—

accep e .

''Gentlemen, " Doncaster, July oth, 1833.

"Mr. France informs me that you are about puilishing

an arithmetic for him and another person, and I have no objection to

13 C. B. N. S. 344 ; 32 L. J. C. P. becoming bail. See further as to

108 ; and see Thomas r. Cook the validity of such agreements,

(1828), 8 B. & C. 728 ; 3 M. & R. Consolidated Exploration Co. v.

444 ; followed and approved in Musgrave, [1900] 1 Ch. 37 , 69
Guild V. Conrad, supra; but see L. J. Ch. 11

;
post, p. 181.

and compare Green v. Cresswell {//) [1893] 1 Ch. 84; C2 L. J.

(1839), 10 Ad. & E. 453 ; 9 L. J. Ch. 182.

Q. B. 63 ; and Cripps v. Hartnoll {h) [1902] 1 K. B. 773 ; 71 L. J.

(1862), 2 B. & S. 679; 31 L. J. K. B. 52'J.

Q. B. 150; which were cases of (<) See per Lindley, L. J., in

indemnities given to persons for lie Hoyle, htqjra.
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heing ansicerahU as far as £50. For raij reference appJij to Messrs.

Brooke & Co., of this place.

" I am, Gentlemen, your most ohedient servant,

" Geo. TinJder.

" Witness to Mr. Tinlder,
'

' J. Brooke.

" To Messrs. Mozley & Son, Derby."

Mozley & Son Tonchsafed no reply to this letter, but proceeded

to pubHsh. the aritlimetic. It was beld, in an action which they

afterwards brought against Tinkler, that they could not treat his

letter as a guarantee because they had never accepted it (A-).

Torts. It is to be observed that the words of the statute ("debt, default,

or miscarriage ") do not refer exclusively to contracts. Accordingly,

if mv friend Jones wrongfully takes Brown's horse and injures it,

and I then promise Brown to pay the damage if he will not take

proceedings against Jones, I am not bound unless I promise in

writing (?).

As to the release of a suretj', and contribution between co-

sureties, s,QQ p>ost, pp. 390, 396.

The Meviorauduin or Note in Writing.

— —

•

[29] WAIN r. WARLTERS. (1804)

[5 East, 10; 1 Smith, 299.]

Warlters had a friend named Hall, who became indebted

to Wain & Co. to the extent of £56, and with no par-

ticular means of payment. To extricate this friend from

his difficulties Warlters wrote out the following collateral

security :

—

"Messrs. Wain 8f Co.,

" I icill engage to pay you by half-past four this day

£56 and expenses on hill tliat amount on Hall.

" {Signed) Jonathan Warlters.

" No. 2 Cornhill, Ajml 30th, 1803."

a-) Mozley r. Tinkler (1835), 1 M. & S. 557.

C M. & R. 092 ; 5 Tyr. 416 ; 'aud [l] Kirkham v. Jlarter (1819),

see M'lver v. Richardson (1813), 1 2 B. & Aid. 613 ; 1 Chit. 382.
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Hall did not pay tlio money. So Wain & Co. sued

"Warlters on his guaranty. But the document was held

to be mere waste paper, as no consideration for Warlters^

promise to 2)aij the £56 was e.vpressed in it.

The Statute of Frauds requires that " the agreement"' shall be in

writing ; and obviously tlie consideration is as much a part of the

agreement as tlie promise. But though Wain v. Warlters is there- Considera-

fore a perfectly correct interpretation of the statute, the law on the ^io^ n^e^

subject (so far as regards guaranties) has been changed by the g^j.

Mercantile Law Amendment Act of 1857 {m). Guarantors were

always wriggling out of their engagements (as Warlters did) by
technical defences, and, to put a stop to such dishonesty, it was
enacted that, provided o consideration did in fact exist, it need not he

put into the document, but might be proved by oral evidence. The

promise, however, mnst still be in writing just as much as

before (h).

Wain V. Warlters is generally considered the leading case on the Thememo-
" memorandum or note in writing" spoken of in the Statute of

i""^'^'^}™ ^^
° ^ note in

Frauds. It is necessary that this memorandum should have been -w-ritino-.

made before the commencement of tlie action\o). It need not be very Before

precise in its terms, the principle being that it is Just such a memo- action.

randum as merchants in the hurry of business miyht be supposed to

make. It is necessary, however, that the names of both parties, or, Names or

at all events, a clear description of them, should appear (^)). If the descrip-

vendor is described in the contract as "proprietor," "owner,"
" mortgagee," or the like, the description is sufBcient, although he

is not named ; but if he is described as " vendor," or as " client,"

or "friend" of a named agent, that is not sufficient; the reason

given being, in the language of Lord Cairns, that the former

description " is a statement of matter of fact, as to which there can

be perfect certainty, and none of the dangers struck at by the

Statute of Frauds can arise"; the reason against the latter descrip-

tion being that, in order to find out who is the vendor, client, or

friend, you must go into evidence on which there might 2:)GSsibly,

as in Potter v. Duffleld('7), be a conflict, and that, says the late

(m) 19 & 20 Vict. c. 27, s. 3. {p) Vandenbcrgh v. Spoonor

(«) Holmes v. Mitchell (1859), (1866), L. R. 1 Ex. 316 ; 3o L. J.

7 C. B. N. S. 361 ; 28 L. J. C. P. Ex. 201 ; Sale v. Lumbert (1874),

301. L. R. 18 Eq. 1 ; 43 L. J. Ch. 470

;

(o) Bill V. Bamcnt (1841), 9 M. Rossiter r. Miller (1878), 3 App.
& W. 36 '; 11 L. J. Ex. 81 ; Lucas Cas. 1124 ; 48 L. J. Ch. 10.

r. Dixon (1889), 22 Q. B. D. 357; [q] (1874), L. R. 18 Eq. 4; 43

58L. J. Q. B. 161. L. J. Ch. 472.
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Master of tlio Eolls in the last-named case, " is exactly what the

Act says shall not be decided by parol evidence." "I should be

thrown," he continues, "on parol evidence to decide who sold the

estate, who was the party to the contract, the Act requiring that

fact to be in wi'iting "
(?•). So, too, when upon a contract for a

mortgage of land, the solicitor for the intending mortgagor wrote a

letter in which he said that he had called on " the solicitors to the

proposing lender, and had arranged the proposed loan," it was

recently held (s) not to be a sufficient description of the intended

mortgagee. On the other hand, reference should be made to the

Carr v. recent case of Carr v. Lynch {t), where a landlord signed and handed
^^ to his tenant the following memorandum :

—

" Dear Sir,

'' In consideration of yon having this da
ij
paid me the suniof

£50, / hereby agree to grant you a further lease of 24 years of

the Warden Arms to rim immediately after the expiration of the noiv

existing lease."

The then lessee of the premises had in fact paid the £50 ; but the

name of the proposed lessee was not stated in the memorandum.
It was held under these circumstances that the projjosed lessee was

sufficiently described as the person who had paid the £50, as his

identity could not be fairly disputed, and consequently that the

Terms. statute was satisfied. The terms also must be stated, e.g., the price,

if settled («). In Ashcroft v. Morrin [x), it was held that an order

for goods "on moderate terms" was sufficient to satisfy the

Subject- statute. The suhjed-matter of a contract of sale need not be
matter. described very precisely, parol evidence being admissible for the

purpose of identification. Thus, "the property in Cable Street" (?/),

"the house in Newport "(z), and "the land bought of Mr.

Peters " (o), have been held to be sufficient descriptions. And on

this point reference should be made to the judgments delivered in

(r) Per Kay, J., in Jarrett v. 37r> ; 4 M. & S. 217; but see

Hunter (1886), 34 Ch. D. 182 ; 56 Hoadley r. McLaine (1834), 10

L. J. Ch. 141. See also Stokell r. Bing. 482 ; 4 M. & S. 340.

Niven (1889), W. N. 46, 100; 61 /,.) (i842), 4 M. & G. 450; G
L.T. 18; Coombs r. Wilkes, [1891] t -q'i
3Ch. 77; 61L. J. Ch. 42.

'^'^''- '^•^•

(«) Pattle V. Anstiuther (1894), (.'/) Bleakley v. Smith (1840), 11

69 L. T. 174 ; 4 R. 470. Sim. 150.

(0 [1900] 1 Ch. 613; 69 L. J. (;) Owen v. Thomas (1834), 3

Ch. 345. M. & K. 353 ; 3 L. J. (N. S.) Ch.

(«) Elmore v. Kingscote (1820), 205.

5 B. & C. 583; 8 D. & R. .343; {a) Rose v. Cunyngharae (1805),

Acebal v. Levy (1834), 10 Bing. 11 Yes. 550.
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the Coiu-t of Appeal in the recent case of Plant v. Bourne (?<), where Plant v.

the written agreement was to sell and purchase "twentj--four acres ^o^rns-

of land, freehold, at T., in the parish of D., possession to be had on

March 2oth next. The vendor guaranteeing possession accord-

inglj' " ; and it was held that parol evidence was admissible to show
what was the subject-matter of the contract. But a written

memorandum of an agreement by a comjiany to employ a managing
director for a term of five years is not sufficient within the statute

unless it shows the date at which the service is to begin (<:}. A
memorandum may be sufficient although addressed to a thiid

party [d), and even though repudiating a contract [e).

The signature may come in any part of the document, even at Signature,

the top, as " /, James Crockford, agree to s&U."[f). But it must
govern every part of the instrument (9). It may be by initials (A)

(probably) or mark (even though the person can write (/) ), and it

may be printed or stamped (A). But there must be something in

the nature of a signature. A letter beginning "J/t/ f/rar iZo6er^,"

and ending with the words " Do me the justice to believe me the most

affectionate of mothers" without the writer's name appearing in it,

was held insufficient (/). " It is not enough," said the Court, "that

the party may be identified. He is required to sign. And after

you have completely identified, still th? question remains, whether

he has sigiaed or not." A telegram is a sufficient [m) memorandum,
and even a recital in a will may be sufficient (><).

In the case of Evans r. Hoare (0), the following document was Evans v.

drawn up by a clerk of the defendant's, named Harding, who t'-o^^s-

was acting with the defendant's authority, and presented by

{h) [1897] 2 Ch. 281 ; 66 L. J. 2 H. L. 127 ; 36 L. J. Ch. 886.

Ch. 643. See also Ogilvie r. Fol- {h) See Smith's L. C. vol. I.

iambe (1817), 3 Mer. 53 ; 17 E,. R. p. 33-5 filth ed.).

13 ; and Sbardlow v. Cotterell (;) Baker v. Dening (1838), 8

(1881), 20 Ch. D. 90 ; 51 L. J. Ch. Ad. & E. 94 ; 7 L. J. (N. S.) Q. B.
353. 137.

(c) In re Alexander's Timber Co.
(/,) Saunderson v. Jackson (1800),

(1901), 70 L. J. Ch. 767 ; 8 Man- 2 B. & P. 238 ; 3 Esp. 180.
son, 392. (S'e/H^/e, the memorandum ,,, o ii^

. q ii /'1Q1"^ q
should also contain some definition -.r ' n 1- -r> '-n"^ 1 '''
£ ,1 , i ,1 • Mer. 2 ; 1/ K. K. 1.

or the nature 01 the service.

id, Gibson V. Holland (1865), ("0 Godwin r. Francis (1870),

L. K. 1 C. P. 1 ; 35 L. J. C. P. 5. L- R- 5 C. P. 295 ; 39 L. J. C. P.

{r) Bailey v. Sweeting (1861), 9 l-^-

C. B. N. S. 857 ; 30 L. J. C. P. («) In re Hoyle, [1893] 1 Ch. 84;
150; Elliott V. Dean (1884), 1 C. 62 L. J. Ch. 182.

& E. 283. (0) [1892] 1 Q. B. 593; 61 L J.

(/) Knight V. Crockford (1794), Q. B. 470. And see Sclincider v.

1 Esp. 190; 5 R. R. 729. Norris (1814), 2 M. & S. 286; 15

(y) Caton V. Caton (1867), L. R. R. R. 250.
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Harding to tlio plaintiff for (signature, and duly signed by the

plaintiff :

—

" o, Campldl Terrace, Leytonstone, E.

" Fel. 19, 1890.

"Messrs. Iloare, Man & Co., 26, 29, Badge Roio, London, E.G.

" Gentlemen,—In consideration of your advancing my salary to the

sum q/£130 per annum, I hereby agree to continue my engagement in

your office for three years, from and commencing January 1, 1890, at

a salary at the rate of £130 per annum aforesaid, payable monthly as

hitherto.
" Yours obediently,

" George E. Evans"

In an action for wrongful dismissal, it was held that the defen-

dants' name, inserted in the letter by their authorized agent,

amounted to a signature binding on the defendants within sect. 4

of the Statue of Frauds, and that plaintiff was entitled to recover.

Huckles'by But this case was recently distinguished in Hucklesby v. Hook
( p),

V. ±±ooK.
-^^liere an offer to purchase land written on paper containing the

printed name and address of the vendor, was held not to be a

sufficient memorandum to satisfy the statute, as it was not proved

to have been written at the vendor's dictation.

The signature required is that of "the party to be charged " only,

so that the party who has not signed, and would not be bound

himself, can enforce the contract against the party who has

signed [q). A signed proposal accepted verbally will satisfy the

Signatirre statute (r). The naemorandum need not be signed by the party to
l>y agent. -^^ charged himself ; it may be signed by '

' some other person

thereunto by him lawfully authorized." "For the purpose of

satisfying the Statute of Frauds," said Eomer, J., in the recent

case of Filby v. Hounsell (s), " it appears to me sufficient, so far as

parties are concerned, that the written contract should show who
the contracting parties are, although they or one of them may be

agents or agent for others, and it makes no difference whether you

can gather the fact of agency from the written document or not.

Who the principals are may be proved by parol. That is well

settled. This was pointed out by Wood, V.-C, in Morris v.

Wilson (i), and by Sir George Jessel in Commins v. Scott («),

where he says :
' There can be no doubt that if a written contract

{p) (1900), 82 L. T. 117. (n) [1896] 2 Ch. at p. 740; 65

(,) Lavthoarp .. Bryant (18%), ^;^^^; .^^.fi?^^
,.^;?"°^""^'"°

2 Bing. N. C. 735 ; 3 Scott, 238. "^'^^^'^l.^^^^f^^Tl 1G8.

(/•) Reussv. Picksley(1866), L. R. («) (1875), L. K. 20 Eq. 15, 16
;

1 Ex. 3'12 ; 35 L. J. Ex. 218. 44 L. J. Ch. 563.
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is made in this form, "A. B. agi-ees to sell Blackacre to C. D. for

£1,000," tlien E. F. the principal of A. B. can sue G. H. the

principal of C. D. on that conti'act.'" This authority may be

conferred -without writing. But one of the contracting parties One party

cannot be the other's agent for the purpose of signing [x) ; and for cannot be

this reason an auctioneer cannot successfully sue on a contract ao-ent

which he has signed as agent [y) ; and although under ordinary

cu-cumstances the auctioneer's clerk is not the purchaser's agent,

yet there may exist special circumstances from which the clerk's

authority to sign may be inferred, so as to entitle the auctioneer

to sue (2).

Many contracts are made through brokers, and, when a broker Bought

is the agent of both parties, his signature binds them. A broker— ^^^ ^^^^

according to the general practice—first makes an entry of the con-

tract in his book and signs it, and then sends a copy to each party,

the " bought note" to the buyer and the " sold note" to the seller;

and these notes, if they agree, constitute a sufficient memorandum
to satisfy the statute (o). If they do not agree, but vary materially,

they do not constitute a binding contract {h). If there are no

bought and sold notes, or if they disagree, it seems that recourse

may be had to the entry in the brokei''s book(c).

The teiTns of a contract, it is to be observed, need not all appear Different

in the same document. But the connection between various docu- ^'^^^~

ments cannot be proved by oral evidence {d).

An envelope, however, and a letter which is shown by evidence Envelope

to have been inclosed in it, are so connected together that the ^ letter

1 T T i T ^^ p PI 0116 docu-
enveiope may be used to supply the name 01 one ot the parties to nient.

a memorandum in writing of a contract within either sect. 4 of the

Statute of Frauds or sect. 4 of the Sale of Goods Act, 1893(e).

" The envelope," said Lopes, L. J., " was a necessary concomitant

of the letter, which without it would not have reached its desti-

nation, and I think theij inust he taken together as one documents

"It is a matter of common knowledge," said Chitty, L. J., " that

(.r) Sharman v. Brandt (1871), and Potter r. Peters (1895), 64 L.J.
L. R. 6 Q. B. 720 ; 43 L. J. Q. B. Ch. 357 ; 72 L. T. 624.

312. (rt) Rucker v. Cammeyer (1794),

(y) Farebrother v. Simmous 1 Esp. 105.

(1822), 5 B. & Aid. 333 ; 24 R. R. (/;) Grant v. Fletcher (1826), 5

39d. B. & C. 436 ; 8 D. & R. 59.

(;) Bird v. Boulter (1833), 4 B. [c) Sievewright v. Archibald
& Ad. 443; IN. &M. 313; Peirce (18nl), 17 Q. B. 103; 20 L. J.

V. Corf (1874;, L. R. 9 Q. B. at Q. B. 529.

p. 215; 43 L. J. Q. B. 52; Sims {d) See Boydell i\ Drumnioud,
V. Landray, [1894] 2 Ch. 318 ; 63 post, p. 124.

L. J. Cli. 535 ; but see Bell t'. Balls, {q Pearce v. Gardner, [1897]
[1897] 1 Ch. 663 ; 6G L. J. Cb. 397

;
1 Q. B. 688 ; 66 L. J. Q. B. 457.
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Jones V.

Joyner.

Difference
in wording'
between
4th and
17th sec-

tions.

formerly letters were written on one sheet of paper, which was

folded up and indorsed with the name and address of the person to

whom it was to be sent. Subsequently, about 1840, adhesive

envelopes were introduced, and since then the old method has to

some extent come into use again as a combination of letter and

adhesive envelope. In my opinion it would be contrary to good

sense to hold that there is any distinction between the effect pro-

duced by these three methods of sending a letter."

And in the recent case of Jones v. Joyner, in the Divisional

Court (/), whei'e a purchaser of goods signed a memorandum in a

paper book, in which orders were generally put, slipped into a

leather cover, the name of the seller not appearing in the memo-
randum, but being stamped upon the cover, the statute was held

to have been satisfied.

It should be noticed that there is a difference in the wording

between the 4th and tbe ITtli sections. The 4th says merely, " no

acfivn shall he brought," wbile the 17th declares tbat no contract

within it shall be " allowed to be good." The 4th section, therefore,

refers only to the procedure, and does not affect the intrinsic

validity of the contract ((/) ; and now, by sect. 4 of the Sale of

Goods Act, 1893 (//), which has replaced the 17th section of the

Statute of Frauds, the words are, "A contract .... shall not be

enforceable by action unless," &c.

Contract contained in several Documents.

[30] BOYDELLr. DRUMMOND. (1809)

[11 East, 142; 2 Camp. 157.1

This action was "brought by some publishers against a

person who had agreed to take a quantity of Shaksperian

engravings, coming out periodically diuing a number of

(/) (1900), 82 L. T. 768. And
see Sari v. Bourdillon (1845), 1

C. B. N. S. 188; 26 L. J. C. P.

78.

{g) Leroux v. Brown (1852), 12

C. B. 801 ; 22 L. J. C. P. 1 ; and

see Williams v. AVheeler (1860), 8
C. B. N. S. 299 ; and Britain v.

Eossiter (1879), 11 Q. B. D. 123
;

48 L. J. Ex. 362.

(A) b% & 57 Vict. c. 71.
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5'ears. It was necessary to the puLlisliers' case to show

that the agreement was in tcriiiiig, as it was in its terms

incajxihle of performance within the year. There had

been a prospectus which the defendant had seen, and a

" Shaks]Deare subscribers, their signatures" book, in which

he had entered his name ; and the plaintiffs thought this

would do. It was held, however, that as there was no

means of connecting the " S/taJcspeare Suhscrihcrs " hook icith

the prospectus without oral evidence—no reference being

made by the one to the other—they did not constitute a

sufficient memorandum.

Another point the publishers tried to make was that, as

the defendant had taken and paid for several numbers,

there was sufficient ^''performance " to satisfy the statute.

But it was held that part performance would not do, for

performance could not mean anj'thing less than completion.

This case is tlie leading autliority for tlie rule that, though a Connected

contract may be collected from several documents, those documents "^ sense.

must be so connected in sense that oral evidence is unnecessary to show

their connection ; in other words, they must be left to speak for

themselves (?). In Oliver r. Hunting (/c), Kekewich, J., thought Oliver r.

that modern decisions have extended this principle, and remarked. Hunting.

'

' "S^Tierever parol evidence is required to connect two wi'itten

documents together, then that evidence is admissible. You are

entitled to rely upon a written document, which requires explana-

tion. Perhaps the real principle upon which that is based is, that

you are always entitled, in regarding the construction and meaning

of a written document, to inquii'e into the circumstances under

which it was written, not in order to find an interi^retation by the

writer of the language, but to ascertain from the surrounding facts

and circumstances with reference to what, and with what intent,

it must have been written. I think myself that must be the

pruicij)le on which parol evidence of this kind is admitted." The

following cases also should be consulted, namely, Jones v. Victoria

Graving Dock (1877), 2 Q. B. D. 314, 324; 46 L. J. Q. B. 219;

Eishton v. \Vhatmore (1878), 8 Ch. D. 467; 47 L. J. Ch. 629;

(i) See Taylor v. Smith, [1893] [k) (1890), 44 Ch. D. 205; 59

2 Q. B. 65 ; Gl L. J. Q. B. 331. L. J. Ch. 2o5.
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Hidgway
V.

Wharton.

Long V.

Millar.

Where
writing
not record
of any
bargain,

Wylson V. Duun (1S87), 34 Cli. 1). 5G9 ; oG L. J. Ch. 855 ; Totter

V. Peters, (LS95) G4 L. J. Ch. 357; 72 L. T. G24 ; and John Gritfiths

Cjxle Corporation v, Humber, [1899] 2 Q. B. 414; 68 L. J. Q. B.

959.

" The statute," said Cranworth, C, in an important case (?), " is

not complied with unless the whole contract is either embodied in

some writing signed by the party, or in some paper referred to in a

signed document, and capable of hcincj identified hy means of the

description of it contained in the signed paper. Thus, a contract to

grant a lease on certain specified terms is, of course, good. So, too,

even if the terms are not specified in the written contract, yet if

the written contract is to grant a lease on the terms of the lease or

written agreement under which the tenant now holds the same, or

on the same terms as are contained in some other designated paper,

then the terms of the statute are complied with. The two writings

in the case I have put become one writing. Parol evidence is, in

such a case, not resorted to for the purpose of showing what the

terms of the contract are, but onfg in order to show ivhat the ivriting

is which is referred to. When that fact, which, it is to be observed,

is a fact collateral to the contract, is established by parol evidence,

the contract itself is wholly in writing signed by the party."

In a case in which the question was whether a person had broken

a contract to sell some land to a builder, it was held that an

imperfect and irregular document, purporting to be an agreement

by the builder to purchase and pay a deposit, was sufficiently con-

nected with a receipt for the deposit which the seller had signed to

form a binding agreement (m). So, in Cave v. Hastings (//), which

was an action for breach of an agreement to hire a carriage for a

year, it was held that a letter of the defendant's to the plaintiff

referring to " our arrangement for the hire of your carriage " was

sufficiently connected with a document setting forth the terms of

the agreement. Studds w. Watson (1884), 28 Ch. Div. 305; 54

L. J. Ch. G2() ; and Craig v. Elliott (1885), 15 L. Pi. Ir. 257, are to

the same effect.

Parol evidence is always admissible to show that the writing

which purports to be a note or memorandum of the bargain is not

the record of any antecedent jmrol contract at all (o) ; for, as was

(J)
Ridgway r. Wharton (1857),

3 D. M. & G. 677 ; 6 H. L. C.

238 ; and see Hussey v. Horne-
Payne (1879), 4 App. Cas. 311 ; 48

L. J. Ch. 846 ; and Lever r.

Koffler, [1901] I Ch. 543 ; 70 L. J.

Ch. 395.

(/w) Long V. Millar (1879), 4 C.

P. D. 450; 48 L. J. C. P. 596;
and see Sheers v. Thimbleby (1897),

76 L. T. 709.

(w) (1881), 7 Q. B. D. 125; 50
L. J. Q. B. 575 ; but see Coombs
r. Wilkes, [1891] 3 Ch. 77 ; 61

L. J. Ch. 42.

{o) Pyin V. Campbell (1856), 6 E.
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said Ly Lord Selboruo iu Jervis v. Berridge (j/>), tlie Statute of

Frauds " is a weapon of defence, not offence, and does not make
any signed instrument a valid contract by reason of tlie signature,

if it is not such according to tlie good faith and real intention of

the parties" (5).

So, too, it is clear that parol evidence is admissible for the pur- or of wliole

pose of showing that the writing is not a note or memorandum of
bargain,

the whole bargain (r) ; though it is inadmissible to supplement an

impt'r/ed note («), except in 'the manner and to the extent already

mentioned. It is generally {t), though not always (»), necessary to Pleading,

plead the Statute of Frauds, or sect. 4 of the Sale of Goods Act,

when it is intended to be relied upon.

On the effect of part performance the equity leading case of Part per-

Lester v. Foxcroft (;r) should be referred to. Courts of Equity have formance.

long been in the habit, when there were acts of part j^erformance

and the nature of the case seemed to require equitable interference,

of decreeing specific performance of verbal agreements unenforce-

able at law, by reason of the 4th section of the Statute of Frauds,

as being contracts concerning land. The general rule is, that, to

justify such interference, the parties must, by reason of the Act

relied on, be in a position unequivocally different from that in which,

according to their legal rights, they would have been if there were

no contract {y). In such cases the Court will try and ascertain

what was the oral contract between the j)arties, and then will give

effect to it (2). But, as has been often observed, the Court will

enforce, hut cannot make, contracts ; and therefore, where the contract

is incomplete or its terms uncertain, specific performance will not be

& B. 370; 25 L. J. Q. B. 277; Holmes v. Mitchell (1859), 7 C. B.
Wake V. Harrop (1861), 6 H. & N. 361 ; 28 L. J. C. P. 201.

768 ; 30 L. J. Kx. 273 ; Clever v. {i) R. S. C. Order 19, rr. 15, 20.

Kiikman (1876), 33 L. T. 672
;

(u) Bruuuing v. Oclhams (1896),

24 W. R. 159 ; Hussey v. Home- 75 L. T. 602.

Payne (1879), 4 App. Cas. 311; {x) (1701), Colles' P. C. 108;
48 L. J. Ch. 846; per Lord Cairns. and see the notes to this case in

(p) (1857), 1 H. & N. 195; 26 White and Tudor's Leading Cases

L. J. Ex. 41. in Equity, vol. 2, p. 460 (7th ed.).

{q) Benjamin on Sale, p. 184 (i/) Dale v. Hamilton (1846), 2

(4tn ed.). Phil. 266 ; 5 Hare, 369; considered

{)) Elmore r. Eangscote (1826)

5 B. & C. 583 ; 8 D. & R. 343

Goodman r. Griffiths (1857), 1 H
6 N. 574 ; 26 L. J. Ex. 145

in De Nicols r. Curlier (No. 2),

[1900] 2 Ch. 410; 69 L. J. Ch.
680. And see Surcome r. Pinniger
(1853), 3 D. M. k G. 571 ; 22 L. J,

Acebal v. Levy (1834), 10 Bing. Ch. 419.

376; 4 M. & S. 217. (--) Mundy v. JoUiffe (1839), 5

(.vj See Boydcll v. Drummond, Myl. k. Cr. 107; 9 L. J. Ch. 95;

&i/^//-«; Eitzmauiicef. Bayley (1857), Crowley v. O'Sullivuu, [1900] 2

9 H. L. C. 78 : 26 L. J. Q. B. 114

:

Tr. R. 478.
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Maddison
V.

Alderson.

decreed («). The interesting case of Maddison v. Alderson (Z^) may-

be referred to on this subject. A woiaan bad been induced by an

old Yorkshire farmer to serve him as housekeeper without any

wages for a number of years on the faith of his verbal promise to

make a will leaving her a life estate in the farm. It was held that

the continuance in the farmer's service in reliance on this promise was

no answer to the -Ith section of the Statute of Frauds, because it was

not ujiequivocally and in its own nature referable to the contract.

Miller & On the other hand, the recent case of Miller & Aldworth, Ltd. v.

Aldwortb, Sharp (c) should be consulted. A landlord having verbally agreed

o,
' with his yearly tenants to grant them a lease for twenty-one years

of the messuage held by them (without the inclusion in the lease of

any additional j)roperty) at an increased rent, the tenants for some

time afterwards jjaid the increased rent. It was held, that, not-

withstanding anything laid down in Maddison v. Alderson, the

payment of rent was a sufficient part performance to take the case

out of the Statute of Frauds ; and that parol evidence of the agree-

ment was therefore admissible.

Interests in or eoncerning Land.

[31]
CROSBY r. WADSAATORTH. (1805)

[6 East, 602 ; 5 Smith, 559.]

Farmer Waclswortli liad a field of grass, which Crosby,

with an eye to hay, desired to purchase. JVTeeting casually

one day in June, it was agreed between them in conversa-

tion that Crosby should have the grass for 20 guineas, only

(«) Thynne v. GlengaU (1848), 2

H. L. C. 131 ; Williams v. Evans

(1875), L. R. 19 Eq. 647 ; 32 L. T.

360.

{b) (1883), 8 App. Cas. 467 ;
52

L. J. Q. B. 737. See also May v.

Thomson (1882), 20 Ch. D. 70o ; 51

L. J. Ch 917; Britain v. Rossiter

(1879), 11 Q. B. D. 123; 48 L. J.

Ex. 362 ; Humphreys v. Green

(1882), 10 Q. B. D. 148; 52 L. J.

Q. B. 140 ; and M'Manus v. Cooke
(1887), 35 Ch. D. 681; 56 L. J.

Ch. 662.

(f) [1899] 1 Ch. 622 ; 68 L. J.

Ch. 322. See also Nnnn v. Fabian
(1H65), L. R. 1 Ch. 35; 35 L. J.

Ch. 140 ; and Humphreys v. Green
supra.
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lie was to have the trouble of mowing and making it into

hay. Soon afterwards, however, Wadsworth got a better

offer for his grass, so he coolly proceeded to break his word

to Crosby. The latter brought this action for breach of

contract, but unfortunately took nothing by that, as it was

held that the contract teas one which Imd to do with tlie land^

and therefore should have been in writinf/, as required by the

4th section of the Statute of Frauds.

The case tliat is often contrasted witli Crosby v. Wadsworth. is Growino-

Parker v. StaniUind {d), where it was held that a contract for the potatoes,

sale of groiuingpotatoes was not a contract for the sale of any interest

in or concerning land, the jiotatoes being regarded as chattels

stored in a warehouse.

It is not easy to extract from the cases a clear rule for determin- Difficulty

ing when, and when not, a sale of growing crops is a sale of an °f laying

" interest in or concerning " lands. In Benjamin's " Sale of Per- ^^i^

sonal Property," however, the law is summarised as follows (e) :

—

" Growing crops, if 'FRUCTUS industriales, are chattels, and an

agreement for the sale of them, whether mature or immatu.re,

whether the property in them is transferred before or after sever-

ance, is not an agreement for the sale of any interest in land, and

is not governed by the 4th section of the Statute of Frauds. Grow- Mr.Benja-

ing crops, if FRUCTIJS natueales, are part of the soil before sever- min'srule.

avce, and an agreement, therefore, vesting an interest in them in the

purchaser before severance, is governed by the 4th section ; but if

the interest is not to be vested till they are converted into chattels

by severance, then the agreement is an executory agreement for the

sale of goods, wares, and merchandise, governed by the 11th and

not by the 4th section of the statute."

For cases in support of this proposition reference should be made

(in addition to the leading case and to Parker v. Staniland) to Smith

V. Surman(/) (standing timber to be cut by the seller—held 7uit

within sect. 4); Warwick v. Bruce {g), and Sainsbury /-. Matthews(/i)

(potatoes to be dug by the purchaser when ripe—held not within

sect. 4) ; Washbm-n v. Biutows (/) (growing grass to be cut by the

(^/) (1809), 11 East, 362; 10 R.E. (y) (181:5), 2 M. & S. 205; G

521. Taunt. 118.

& R. 455. (J) (1817), 1 Ex. 107.

S.—C. K
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1S03.

seller—lield not witHn sect. 4) ; Evans v. Eoberts {k) (potatoes to be

turned up by the seller—held not -within sect. 4) ; Eodwell v.

Phillips (?) (growing fruit—held within sect. 4) ; and Marshall v.

Green (m) (growing timber to be cut by the purchaser—held 7wt

within sect. 4).

Sale of The extent to which, if at all, the law as above stated has been

GoodsAct, altered by the Sale of Goods Act, 1893 (?<), is difficiilt to determine.

Sect. 62(1) defines "goods" as including "all chattels personal

other than things in action and money emblements, indus-

trial growing crops, and things attached to or forming part of the land

which are agreed to he severed before sale, or under the contract of sale."

It is noticeable that the Act does not say tvho is to sever, or ivhen

the severance is to take place, but lays stress only on the part of

the agreement as to severance pursuant to the contract. For a full

discussion of the probable effect of this section, reference should be

made to "A Commentary on the Sale of Goods Act, 1893," by

Ker and Pearson-Gee, pp. 23—27.

As to things other than gi-owing crops, the following agreements

have been held to " concern " laud and requu'e writing :

—

To enable a jDerson to take uxiter from a well (o)

;

To convey an equity of redemption {p) ;

To let or take furnished lodgings {q), or a famisited flat {>)

;

To let machinery affixed to a building (s)

;

To sell a house as building material, to be removed by the buyer

within two months [t)
;

To surrender a tenancy, and tiy and get the landlord to accept

the other contracting party as tenant {u)
;

To sell shares in a mine (cc) ; and

To sell debentures in a company that create a " floating charge "

on its property consisting in j)art of leaseholds {y)

;

An agreement for a lease, or for the sale, assignment, or transfer

of a leasehold estate (z) ; and

Agree-
ments
required
to be in

writinar.

(/.) (1826), 5 B. & C. 829; 8

D. &R. 611.

(I) (1842), 9 M. & W. 502; 11

L.J. Ex. 217.

(w) (1875), 1 C. P. D. 35 ; 45

L. J. C. P. 153 ; distinguished in

Lavery v. Pursell (18S8), 39 Ch. D.
508; 57 L.J. Ch. 570.

(h) 56 &57 Vict. c. 71.

\o) Tyler v. Bennett (1836), 5

Ad. & E. 377.

[p) Massey v. Johnson (1847),

1 Ex. 255 ; 17 L. J. Ex. 182.

{q) Inman v. Stamp (1815), 1

Stark. 12; 18 E. R. 740.

(>•) Thursby v. Eccles (1901), 70
L. J. Q. B. 91 ; 49 W. R. 281.

(.?) Jarvis v. Jarvis (1894), 63
L. J. Ch. 10; 69 L. T. 412.

{t) Lavery v. Pursell, supra.

{i() Cocking V. Ward (1845), 15
L. J. C. P. 245; 1 C. B. 858.

(.r) Boycet;. Green (1826), Batty,
608.

((/) Driver v. Broad, [1893] 1

Q. B. 744; 63 L. J. Q. B. 12.

{z) Poulteney v. Holmes (1721),
Str. 405.
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A grant of a rlglit to shoot over land, and take away a jmrt of the

game killed (o).

But the foUowmg agreements have been held not to be within Agree-
eect. 4 :

—

ments

To buHd a water-closet for a tenant (b)

:

which need
^ '

' not be m
X or hoard and lodging merely (c)

;

writino-.

As to the cost of investigating the title to land (f?)

;

To give a jserson the first refusal of lands (e)

;

To sell shares in railway, canal, dock, banking, insurance, or gas

companies
(/ )

;

To sell trees which have been blown down and so severed from
the son {g)

;

Although a partnership in land may be j^roved by parol evidence, Partner-

yet an agreement by one of the partners to retire and to assign his ^^^P-

share in the i^artnership assets is (as was held in Graj' v. Smith (//)

)

an agreement to assign an interest in land and must be evidenced

by a sufficient memorandum in writing

;

And in the equity leading case of Eussell v. Eussell(i) it was Deposit of

held that an equitable mortgage by deposit of title-deeds was valid, * deeds,

notwithstanding the 4th section of the Statute of Prauds, on the

ground that it was not a contract to he performed, but was one

ak'eady executed.

A'6»/ fo be performed ivitJiin the space of One Year

PETER r. COMPTON. (1694) [32]

[Skin. 353.]

" Peter, my boy," said Compton, festively, "what do you

say to this ? //' you iciU give me a (juinea now, I icill give

(a) Webber v. Lee (1882), 9 Q. (/) Bligh v. Brent (1837), 2 T.

B. D. 3ir) ; 51 L. J. Q. B. 485. & C. 268 ; 6 L. J. (N. S.) Ex. 58 ;

(b) Mann v. Nunu (1874), 43 Bradlev r. Holdsworth (1838), 3

L. J. C. P. 241 ; 30 L. T. 526. M. & "W. 422 ; 1 H. & H. 156
;

(c) Wright V. Stavert (1860), 2 and Duncuft r. Albrccht (1841),

E. & E. 721 ; 29 L. J. Q. B. 161. 12 Sim. 189 : 56 R. R. 46.

(«^) Jeakes v. AVhite (1851), 6 (^) /« re Ainslie (1885), 30Ch.D.
Ex. 873 ; 21 L. J. Ex. 265. 485 ; 55 L. J. Ch. 615.

{c) Manchester Ship Canal Co. ,js ^jgggv 43 ^h. D. 2O8 ; 59
V. Manchester Racecour.se Co., j ^V X. /, -

[1901] 2 Ch. 37 ; 70 L. J. Ch. ^- '' ^^- ^^^

468. (0 (1783), 1 Bro. C. C. 269.

k2



132 NOT TO BE PERFORMED WITHIN THE TEAR.

Agree-
ments
incapable
of per-

formance
within the
year.

Condition
whichmay
put an end
to agree-
ment
within
year.

you 1000 guinens on your wedding dayP " Agreed," cried

Peter, and paid down the guinea.

Two years afterwards Peter married, and claimed the

1000 guineas. Compton declined to pay, because, he

said, the 4th section of the Statute of Frauds pro^dded

that an " agreement that is not to be performed within

the space of one year from the making thereof " must be

in WTiting.

It was held, however, that the statute only apj^/ies to

agreements which are in their terms incajjahle of performance

within the year, whereas Peter might have got married

the very next day.

A contract of service for a term of more tlian a year is within the

statute (A-) ; but a contract to serve for one year, the service to

commence on the day next after that on which the contract is

made, is not a contract which is not to be performed within a year

within the m.eaning of the statute {I). A general hiring, however,

which is construed to be for a year, need not be in writing {in).

Suj)i30sing the agreement to be in its terms incapable of perform-

ance within the year, it must still be in writing, though there is a

condition which may put an end to it within the j'ear. Thus, a

contract with a coachmaker to hire a carriage from him for five

years has been held unenforceable because not in writing,

although it was part of the agreement that either party might put

an end to it at a moment's notice {it). On the same principle, a

contract between a solicitor and an insurance company that the

former shall be the company's solicitor duriiKj his wliole professional

life and so long as they continue a company, must be in writing, not-

withstanding the chance of its terminating by death, resignation,

or otherwise (o).

On the other hand, a promise by a man to a woman he had

{k) Giraud v. Richmond (1845),
15 L.J. C. P. 180; 2C. B. 835.

{!) Smith V. Gold Coast and
Ashanti Explorers, Ld., [1903] 1

K. B. 285, 538 ; 72 L. J. K. B.
235 ; approving dicta in Cawthorne
V. Cordrey (1863), 13 C. B. N. S.

406 ; and Britain v. Rossiter (1879),
11 Q. B. D. 123; 48 L. J. Ex.
362 ; and Bracegu-dle v. Heald

(1818), 1 B. & Aid. 722 ; 19 R. R.
442. But see Dollar v. Parkington
(1901), 84 L. T. 470.

[m) Beeston v. Collyer (1827), 4
Bing. 309 ; 2 C. & P. 6G7.

(«) Bh-ch V. Liverpool (1829), 9

B. & C. 392 ; 4 M. & Ry. 380.

(o) Eley v. Positive Assurance
Co. (1875), 1 Ex. Div. 20, 88; 45
L. J. Ex. 58.
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coliabitecl with to pay her £300 a yeai- so Ioikj as she should maintain

and educate their seven illegitimate children, has been held not within

the statute (^).

So has a contract for valuable consideration to leave a sum o

money whenever the promisor should die [q).

The question in all these cases is, Is the contract prima facie

incajDable of perfoi'mance within the year ?

The section applies only to contracts which are not to be j)er- Donellan

formed on either side within the year ; so that Peter v. Comj)ton '*'• I^ead.

might have been decided in the same way on the ground that one

of the parties was wholly to execute his part of the contract within

the year. The leading case on this point is Donellan v. Eead (r),

an action for extra rent jjayable in pursuance of the terms of a

verbal agi'eement by which the landlord was forthwith to do some

repair's.

See also Bevan v. Carr(1885), 1 C. & E. 499; Miles v. New Zea-

land Alford Estate Co. (1886), 32 Ch. D. 266; 54 L. J. Ch. 1035;

and Johnstone v. Mappin (1891), 60 L. J. Ch. 241 ; 64 L. T. 48 :

where, before the marriage of A. and B., B.'s father verbally pro-

mised to pay his daughter £300 a year, and, in consequence of that

promise, A. and B. married ; and, upon the father's refusal to pay

this sum, it was held that the marriage was not a part performance

of such a parol agreement, and that as the promise was not in

writing it could not be enforced.

Sa/e of Goods of the Value of Ten Pounds.

BALDEY V. PARKER. (1823) [33]

[2 B. & C. 37 ; 3 D. & E. 220.]

Mr. Parker went into a linendraper's shop, and bar-

gained for a number of trifling articles, a separate price

being agreed on for each, and no one article being priced

[p) Knowlman v. Bluett (1874), {q) Ridley v. Eidley (18G5), 34

L. It. 9 Ex. 1, 307; 43 L. J. L. J. Gli. 162 ; 31 Beav. 478.

Ex. 151; and sec M(^Gregor v. [r) (1832), 3 B. & Ad. 899; I

McGregor (1888), 21 Q.B.D. 424; L. J. K. B. 2G9. See Smith's

57 L.J. Q.B..VJ1 ; and Hammond L. C. vol. 1, p. 319 (Utli cd.),

V. MeadowH (1889), W. N. 108. where this decision is criticised.
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Contract
of sale

for ten
pounds
and up-
wards.

"What are

"goods."

SO high as £10. The articles that Mr. Parker decided to

buy he marked with a pencil, or assisted in cutting from a

larger bulk. Then he went home, desiring that an account

of the whole should be sent after him. This was done,

and the sum Parker was asked to pay was £70, minus

5 per cent, discount for ready money. This discount he

quarrelled with, not considering it liberal enough, and,

when the goods were sent to him, he refused to accept

them.

This was an action by the linendraper against his

recalcitrant customer, and the main question was whether

the contract was one " for the sale of goods, wares, or mer-

chandises for the price of £10 " within the 17th section of

the Statute of Frauds. The question was decided in the

affirmative, the contract having been an entire one, and

" it being the intention of that statute," as Holroyd, J.,

said, " that, where the contract, either at the commencemo it

or at the conclusion, amounted to, or exceeded the value of

£10, it should not bind unless the requisites there men-

tioned were complied with." " The danger," he added,

" of false testimony is quite as great where the bargain is

ultimately of the value of £10 as if it had been originally

of that amount."

Section 4 (1) of the Sale of Goods Act, 1893 (56 & 57 Vict.

0. 71), provides that : "A contract for the sale of any goods of the

value of ten jiounds or upwards shall not be enforceable by action

unless the buyer shall accept part of the goods so sold, and actually

receive the same, or give something in earnest to bind the contract,

or in part payment, or unless some note or memorandum in writing

of the contract be made and signed by the party to be charged or

his agent in that behalf." This section reproduces, in a slightly

amended form, sect. 17 of the Statute of Frauds (29 Car. 2, c. 3)

(which is repealed by sect. 60, as is also sect. 7 of Lord Tenterden's

Act (9 Geo. 4, c. 14)) ; consequently, the existing case law on the

subject still applies.

It should be observed that the word "goods" is substituted, in

the 4th section of the Sale of Goods Act, for " goods, wares, and
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mercliancLises " in the iTth. section of tlie Statute of Frauds; and
" goods" are, in sect. 62 of the 1893 Act, defined as "all chattels

personal other than things in action and money, and includes

emblements, industrial gro-vring crops, and things attached to or

forroing part of the land which are agreed to be severed before

sale or under the conti-act of sale." This definition of the -word

"goods" seems to include all corporeal moveable i^roperty, but
does not include incorjDoreal rights or property, such as (1) scrip (s),

shares [t), and stocks (u)
; (2) documents of title (cc)

; (3) tenants'

fixtures sold as unsevered (?/). And on this point see the notes to

Crosby v. "Wadsworth, ante, p. 128.

Again, the word " value " is substituted, in sect. 4 of the Sale of " Value."

Goods Act, for the word "price " in the 17th section of the Statute

of Frauds, though sect. 7 of Lord Tenterden's Act had ah-eady

effected this change (z). The result of this change is to set at rest

the doubts (previously expressed in many conflicting decisions)

whether the Statute of Frauds applied to executory agreements as

well as to bargains and sales.

With regard to the distinction between contracts of sale and con-

tracts for work and materials or for the afiixing of a chattel, see

the notes to Lee v. Griffin, post, p. 144.

The principle of the leading case stiU applies, and consequently. Principle

where there is an entire contract for the sale of different goods
^eaamg-

® case,
(whether all are in existence or not), the aggregate value of which

amounts to £10 or upwards, such contract is within sect. 4 of the

Sale of Goods Act. A good illustration of this rule is to be found

in the case of Scott v. Eastern Counties Eail. Co. (a). There the Scott v.

defendants ordered of the plaintiff some ready-made lamps, and an r;^* t™
additional one to be manufactured ; the defendants accepted and Ey. Co.

paid for the ready-made lamps, but refused the other. The value

of the lamps was over £10. It was held that the defendants'

acceptance of the ready-made lam^js made the contract, htiny entire,

enforceable as regards the other. "Can it be said," observed

Lord Abinger, " that if a man goes to a tailor's shop and buys a

(«) Knight V. Barber (1S4G), 16 1 Ex. 856; 18 L. J. Ex. 166.

M. & W. 66 ; 16 L. J. Ex. 18.
(^) Freeman i'. Appleyard (1862),

(0 Humble V. Mitchell (1839), 32 L. J. Ex. 175 (goods within
11 A. & E. 205 ; 3 P. & D. 141 ; Factors Act).

5"^^"^, '•'/i^'1§^*^i^^i^^'i/'' (y) Lee V. Gaskell (1376), I
Sim. 189; 06 R. R. 46 Bradley ^ '•"'^

-p, ^(^„ . . - t t ,\ « 'Ln
V. Holdsworth (1838), 3 M. & W. ^-

^"i^-
'^^

' ^''J^-
'^-

"f'

^\''^^'

422; 1 H. & H. 156; Colonial (^J Harman v. Heeve (I80S), 18

Bank v. Whinncy (1885), 30 Ch. D. C. B. o87
;
2o L. J. C. P. 2o7.

261 ; 55 L. J. Ch. 585. {») (1843), 12 M. & W. 33 ; 13

(«) Heseltine v. Siggers (1848), L.J. Ex. 14.
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Lots at

auction.

Future
crop.

suit of clotlies wliich. arc ready made, and at the same time orders

another suit to be made for him, he is not bound to pay for the

latter ? .... It is plain that where an order for goods made, and

for others to be made, forms an entire contract, acceptance of the

former goods -will take the case out of the statutes (h) as regards

the hitter also."

T^Tiere, however, at an auction several successive lots are knocked

down to the same person, a distinct contract arises as to each

lot(c).

And it has been held that, although at the time of the contract it is

micertain whether the subject-matter of the sale will be worth £10

or not {e.g., suppose the sale to be of a future crop of turnijD-seed,

which may or may not turn out a success), yet if that figure is

ultimately reached, the statute applies (d).

Another difference between the 17th section of the Statute of

Frauds and the 4th section of the Sale of Goods Act should be

observed; namely, that the words "shall not be enforceable by

action" in the latter, are substituted for the words " shall not be

allowed to be good " in the former. A distinction had been drawn

in the case of Leroux v. Brown (e), between the phraseology of the

4th and 17th sections of the Statute of Frauds, and it was decided

that the former dealt only with procedure, and not with the validity

of the contract itself. " It is settled by the cases of Laythoarp v.

Bryant (/) and Leroux v. Brown " (f/), said Smith, L. J., in the

case of In re Hoyle(/i), " that the section (the 4th) does not apply

to the contract itself, but to the evidence of the contract." And as

the terms of sect. 4 of the Sale of Goods Act are similar in this

respect to those of sect. 4 of the Statute of Frauds, it is appre-

hended that the principle of Leroux v. Brown wiU apply, so far as

the facts allow, to cases under the former. Thus it is submitted,

(1) that the seller, having several debts against the biiyer, may
appropriate moneys paid him, by the buyer without approjjriation,

to his debt uuder an unenforceable contract of sale (/) ; (2) that

{b) I.e., Statute of Frauds and
Lord Tenterden's Act (which must
be construed as incorporated to-

gether).

(c) Sect. 58 (1) of 56 & 57 Vict.

c. 71 ; Emmerson r. Heelis (1809),

2 Taunt. 38; 11 R. R. 520; and

see Ruggf. Minett (1809), 11 East,

210; 10 R. R. 475.

(d) Watts V. Friend (1830), 10

B. &C. 446; 8 L. J. K. B. 181.

(e) (1836), 12 C. B. 801 ; 22 L. J.
C. P. 1.

(/) (1836), 2 Bing. N. C. 735

;

3 Scott, 238.

{'/) Supra.

(h) [1S93] 1 Ch. 84, 100 ; 62 L. J.
Ch. 182.

(i) See the analogy of the Tip-
pling Act; Philpottt?. Jones (1S34),

2 A. k E. 41 ; 4 N. & M. 14;
Cruikshanks r. Rose (1831), 1 Moo.
&R. 100; 5 C. &P. 19.
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the seller could recover against the buyer on an account stated {k)
;

and (3) tliat the execution of an unenforceable contract would be

good by way of accord and satisfaction (/). And further, it is

suggested that the renudy, either direct or indirect, by action only

having been taken away, it follows that (1) no remedy other than

by action is affected
; (2) anything done in pursuance of such a

contract may be the foundation of a new liability in a distinct

contract or obligation quasi ex contractu ; and (3) the contract may
be looked at for the purpose of explaining anything done under

it (m).

In the leading case an attemjit was made to bring the purchaser

within the other part of the 17th section by showing that he had
" accepted and actually received " the goods. The continuance of

the vendor's lien, however, was held to be fatal to such a con-

tention {n).

Accept and actually Revive,

—

—

ELMORE V. STONE. (1809) [34]

[1 Tauxt. 458 ; 10 E. E. 578.]

Elmore was a liveiy stable-keeper, and had a couple of

horses for sale, for which he wanted £200. Stone sent

word he would take the horses, " but, as he had neither

servant nor stable, Mr. Elmore must keep them at livery

for him."

In consequence of this message, Elmore removed the

horses from his sale stable into another stable, which he

called his livery stable. In an action which he brought

for the price, the question was whether such removal was

{k) Cocking v. Ward (1815), 1 the Sale of Goods Act, p. 28.

C. B. 858 ; 66 L. T. 616. , v a d n i n * i
/T, T mi /,o/.A\ /- ('«) See Pollock on Contracts,
(^) Lavery v. Turley 1860), 6 „ Wo f7th ed )H. & N. 239 ; 30 L. J. Ex. 40

;

P' "**' ^'^°- ^^'-

and see Ker and Pearson-Gee on («) See post, p. 142.
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a sufficient constructive delivery to take the case out of the

Statute of Frauds, and it was lield that it was, as Elmore

from that time held the horses, not as oicner, hut as any other

Ucery stalle-heeper mhjht have done.

TEMPEST V. FITZGERALD. (1820)

[35] [3 B. & Ald. 680; 22 E. E. 526.]

Mr. Fitzgerald, paying a visit to Mr. Tempest, took a

fancy to one of his host's horses, and finally agreed to buy

it for 45 guineas. He could not do with the animal just

then, but he said he would call for it on his way to

Doncaster races, and Tempest agreed to take care of it in

the meantime. Both parties undei'stood the transaction

to be a readj^-money bargain. Just before the races Fitz-

gerald returned to Tempest's house, galloped the horse,

and gave various directions about it, treated it in every

way as his own, and asked his host to keep it a week

longer, saying he would return immediately after the races,

pay the 45 guineas, and take the horse away. Unfortu-

nately, during the Doncaster race-week, the horse died,

and mutual recriminations ensued ; Tempest contending

that the loss ought to fall on Fitzgerald, as the property

in the horse had passed to him, Fitzgerald maintaining

the opposite view. The latter was the view adopted by

the judges, as they considered there had been no such

receipt as would satisfy the Statute of Frauds.

Accept- While the 4th section of the Sale of Goods Act inculcates on
ance and contracting parties the importance and desirability of writing, when
receip

. ^^^ value of the goods sold amounts to £10 or upwards, it at the

same time permits them, in the absence of writing, to bind them-

selves if certain other circumstances are present. Writing, for

instance, is unnecessary if *' the buyer shall accept part of the goods
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so sold, and uctually receive the same." This section (which re- Sale of

enacts the iTth section of the Statute of Frauds) also provides that Goods Act,

^^ there is an acceptance of goods within the rneaning of this section g^b-s. (3).'

when the buyer does any act in relation to the goods which recognises a

pre-existing contract of sale, ivhethtr there be an acceptance in per-

formance of the contract or not."

Although, however, the word " acceptance" as used in the 4th Meaning

section of the Sale of Goods Act is defined in sub-sect. (3), still, '^^ " ^^-
„

this definition itself reqixires some exj^lanation. It is probably

correct to state that there can now be no " acceptance" within the

meaning of this section, unless the buyer has done some act in

relation to the goods which necessarily recognises a pre-existing

contract of sale. Now, an act which recognises a pre-existing

contract of sale was defined in the cases of Page v. Morgan (o) and Page v.

Kibble v. Gough(ji), as one "which could not have been done Morgan,

except uiDon admission that there was a contract, and that the goods

were sent to fulfil that contract"; as "such a dealing with the

goods as amounts to a recognition of the contract "
(q);

" a deal-

ing with the goods involving an admission that there was a con-

tract" (r). And Brett, M. E., in Page v. Morgan (s), further shows,

negatively, the extent of the operation of such an act in the follow-

ing words :
—" Suppose that, the goods being taken into the defen-

dant's warehouse by the defendant's servants, directly he sees

them, instead of examining them, he orders them to be turned out,

or refuses to have anything to do with them. There would be an

actual delivery, but there would be no acceptance of the goods,

for it woidd be quite consistent tuith what was done that he entirely

repudiated any contract for the purchase of the same." Eeference

should be made to two recent cases on this point, the one

decided just prior to the Sale of Goods Act, and the other decided

subsequently to the Act. In the case of Taylor v. Smith (t) Taylor v.

(decided in 1892), the defendant, who carried on business at Man- Smith.

Chester, orally agreed to purchase from the plaintiffs, timber mer-

chants at Liverpool, a quantity of spruce deals, to be forwarded to

Manchester by a carrier nominated by the defendants. An invoice

of the goods was sent by the plaintiffs to the defendant, and the

carrier also sent an advice note to inform him of the arrival of the

goods at Manchester. This note specified the number of the

(o) (1885), 15 Q. B. D. 228 ; 54 {>) Per Brett, M. E., in Page v.

L. J . Q. B. 434. Morgan, .supra, at p. 232.

ip] (1878), 38 L. T. X. S. 204.
[;j ^f^J,,] 2 Q. B. 65 ; 01 L. J.

{(/) Per Bowou, L. J., in Page Q. B. 331. But ace Kunig v.

V. Morgan, mpra, at p. 233. Brandt, infra.
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deals, and stated tlieDi to be consigned by tlic plaintiffs, but

did not state tbeir price, nor refer to the invoice or any other

document. On October 28th, the day of the arrival of the goods,

and also on the following day, the defendant in8i:)ected them, and

subsequently wrote and signed the following memorandum on

the advice note: "Eojected. Not according to representation."

On November 8th, he wrote to the plaintiff's, rejecting the goods

as not being " according to representation." Upon these facts, the

Court of Appeal held, that there had been no such dealing with the

goods by the defendant as to constitute an " acceptance " of them

by him within the 17th section of the Statute of Frauds. " I can-

not think," said Lord Herschell, " that the mere inspection oi the

goods by the defendant amounted to acceptance, even accompanied

with such delay as there was in communicating with the vendors.

No doubt you miglit have a case in which there was such an amount

of delay after the goods had been placed in the custody directed by

the piu'chaser as to prevent the purchaser from withdrawing, but

here there has been no such lapse of time as can preclude the pur-

chaser from denying that he has accepted the goods." It is

difficult, however, to see how an examination of goods on two

occasions, coupled with a statement that they were not " according

to representation," and a rejection, was not an "act in relation to
"

the goods recognising a contract of sale within sub-sect. (3) of

sect. 4 of the Sale of Goods Act. A safer guide to the present law

Abbott r, on this subject is probably the later case of Abbott v. Wolsey («).

Wolsey, ^]^Q action was brought to recover damages for non-acceiitance of

hay alleged to have been sold by the j)laintiff to the defendant.

The material facts were as follows:—The plaintiff on July 13th,

1894, sold to the defendant twenty tons of Dutch hay, to be

delivered at defendant's wharf at Nine Elms, '

' barge to be alongside

on or before July 21st, 1894, or order cancelled." There was no

memorandum in writing of the contract signed by the defendant,

or an agent on his behalf. The barge was not alongside the

defendant's wharf by July 21st, and, on August 4th, the plaintiff

sent a messenger to the defendant to ask whether he would then

accept the hay. The defendant then said that he would take the

hay if the barge was alongside his wharf by August 8th. The

barge was alongside on that day, and the j)laintiff's lighterman

handed to a servant of the defendant a receiving note for the hay,

(«) [1895] 2 Q. B. 97 ; 64 L. J. is given on pp. 35 and 36 of Ker
Q. B. 587. A good selection of and Pearson- Gee's book on the Sale
cases on " acceptance," with their of Goods Act.
sahent facts, in chronological order,
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which was not returned. The defendant came on board the barge,

took a sample of the hay, and, after examining it, said, '
' The hay-

is not to my sample, and I shall not have it." The Court of Appeal

held, upon these facts, that there was evidence of an act done by
the buyer in relation to the goods which recognised a pre-existing

contract of sale, and therefore evidence of an acceiDtance within the

meaning of sect. 4 of the Sale of Goods Act. '^ It may he" said

Lord Esher, M. E., " tlud mere inspection ivould not amount to an act

ivhich recognises a pre-existing contract ; hut, if the defendant does an

act, and uses words ivith regard to that act, those ivords are material

as explaining the act and showing the luiture of it. Here the

defendant took what is known in business as a sample. He not

only took that sample, but he said that it was not equal to his

sample ; by which he must have meant some sample previously

given to him in connection with a contract for the sale of hay. He
did not take the sample merely in order to inspect the quality of

the hay, but to see whether it was equal in quality to another

sample. I think that that act of taking a sample as exjilained by
the words which accompanied it was an act which recognised a pre-

existing contract." And where, after receiving the goods, the Koniw' r.

buyer tries to resell them, using for the purpose a sample obtained Brandt,

from the sellers, and keeps the goods for a month, there is an
acceptance by him of the goods within the meaning of the statute,

although he does not inspect the goods or take a sam2)le from the

bulk:?-).

The words of the statute have been so interpreted that they are

satisfied very often by a constructive acceptance. In Elmore v. Stone, Construc-

for instance, the seller changes his character, and becomes a bailee ti^'^ ^c-

for the purchaser. Similarly, if a man sold his horse, but asked ^^P''^^^^-

the purchaser if he would be kind enough to let him keep it a few
days longer, and the purchaser consented, there would be a suffi-

cient acceptance (?/). So there was held to be evidence of acceptance

in a case where the defendant, having verbally agreed to buy a

haystack of the plaintiff's, resold part of it to a third person, who
removed it (z).

"It is of great consequence," said Lord Keny(m, C. J., in that

{x) See Konia: v. Brandt (1901), 828; .30 L. J. Ex. .310; Beaiimont
84 L. T. 748; "9 Asp. M. C. 199; v. Brengeri (1847), 5 C. B. ,301

;

where Taylor v. Smith [fnipm] is but see Carter v. Toussaiut (1822),
discussed and declared to be of no b B. & Al. 8.5.5 ; 1 D. & R. .515.

general application, and to lay :r) Chaplin v. Rogers (1800), 1

down no principle of law. East, 192 ; 6 R. R. 249 ; Parker v.

'>/) Marvin v. Wallis (1856), 6 Wallis (1855), ,5 E. & B. 21 ; Bill

E. & B. 726 ; 2.5 L. .J. Q. B. 369
;

v. Bament (1841), 9 M. & \V. 36
;

Castle V. Sworder (1861), 6 H. &N. 11 L. J. Ex. 81.
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case, "to preserve unimpaired tlie several provisions of tlie Statute

of Frauds, ivhicJi is one of the wisest laws in our statute hook. I do

not mean to disturb tlie settled construction of the statute, that, in

order to take a contract for the sale of goods of this value out of it,

there must either be a part delivery of the thing, or a part payment

of the consideration, or the agreement must be reduced to writing

in the manner therein specified. But I am not satisfied in this case

that the jury have not done rightly in finding the fact of a deliveiy.

Where goods are ponderous, and incapuhle {as here) of being handed

over from one to another, there need not he an actual delivery ; hut

it may he done hy that which is tantamount, such as the delivery of the

key of a warehouse in tvhich the goods are lodged, or hy delieery of other

Carrier. indicia ofproperty
.'''' A carrier is not an agent to accept goods (a).

An acceptance may precede, be contemporaneous -with, or subse-

quent to, an actual receipt {b). It must, however, take place with

the consent of the seller. Accordingly, an acceptance subsequent

to the seller's disaffii-mance of the, as yet, unenforceable contract is

unavailing (c). Accei^tance of a sample is sufficient, if it is taken

as part of the bulk ((/).

The effect of the " acceptance " reqmred by sect. 4 of the Sale of

Goods Act is not to preclude a party from disputing that the con-

tract has been properly carried out, but simply to prevent him from

objecting that the contract is not in writing (e). And it must be

observed that the term " accej)tance" is used in two senses in the

Act—that in sect. 4, as explained above, and that in sect. 35,

which is an acceptance in the performance of the contract (/).

Actual The 4th section of the Sale of Goods Act, 1893, does not give any
receipt. definition of actual receipt.

An " actual receipt " may be said generally to take place when
there is a delivery of the goods, or of the documents of title thereto,

to or into the control of the buyer, so as to divest the seller's lien

in respect thereof. There is, however, one important exception to

this rule, namely, in the case where the seller becomes bailee for

the buyer; for this is sufiicient to constitute an "actual receipt,"

though it does not divest the seller's Hen (g).

EfJect of

accept-

ance.

(ff) Hanson v. Armitage (1822),

5 B. & A. 557 ; 1 D. & R. 128.

(h) Cusack v. Robinson (1861),

1 B. & S. 299 ; 30 L. J. Q. B. 261.

(f) Taylor v. Wakefield (1856i,

6 E. & B. 765 ; 2 Jur. N. S. 1086
;

Smith V. Hudson fl865), 6 B. & S.

431 ; 34 L. J. Q. B. 145.

(d) Hinde i: Whitehouse (1806),

7 East, 558 ; 3 Smith, 528 ; Gardner

V. Grout (1857), 2 C. B. N". S. 340.
(c) Morton v. Tibbett (1850), 15

Q. B. 428 ; 19 L. J. Q. B. 382
;

and Grimoldby v. Wells (1875),
L. R. 10 C. P. 391 ; 44 L. J. C.P.
203.

(/) See the judgments in Abbott
V. Wolsey, supra.

[(/) See sect. 41, sub- sect. (2), of

the Sale of Goods Act, 1893, which
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If tlie goods are already in tlio buyer's possession, an actual Goods in

receipt is proved by sliowing that he has done acts inconsistent buyer's

with the supposition that his former possession has remained un- Po^^^^s^ion.

changed. These acts may be proved by parol, and it is a question

of fact for the jury whether the acts were done because the buyer

had taken to the goods as owner (/;).

Where the goods are in possession of a third person as bailee for Goods in

the seller, an "actual receipt" takes place when the seller, the possession

buyer, and the third person agree together that the latter shall
pg^gon

cease to hold the goods for the seller, and shall hold them for the

buyer. It is important to observe that all the parties must j oin

in this agreement, for the agent of the seller cannot be converted

into an agent for the buyer without his knowledge and consent (/).

It is weU settled that the delivery of goods to a common carrier, Deliverv

a fortiori, to one specially designated by the buyer, for conveyance to carrier,

to him, or to a place designated by him, constitutes an actual

receipt by the buyer. In such cases the carrier is, in contemplation

of law, the bailee of the person to whom, not b^/ whom, the goods

are sent, the latter, in employing the carrier, being considered as

an agent of the former for that purpose (A).

It is important to remark that the carrier only represents the

buyer for the purpose of receiving, not accepting, the goods (/).

"Writing is also unnecessary if the buyer gives '

' something in Earnest

eeiriiest to bind the bargain or in part payment.'''' If what the and part

buyer gives is money, it presumably forms j^art of the price , ^

otherwise it is in the natui-e of a pledge. There must be an actual

transference. Therefore it is not sufficient for the buyer to draw a

shilling across the hand of the seller, and then put it into his

pocket again {m). Nor will the buyer's relinquishment of a debt

do (»).

extends the previous law as laid p. 161 (4th ed.).

down in Townley r. Crump (183G), (k) See sect. 32 of the Sale of

4 A. & E. 58; 5 N. & M. GOG; Goods Act, 1893; and Dawes v.

and Grice r. Eiuhardson (1877), 3 Peck (1799), 8 T. R. 330 ; 3 Esp.

App. Cas. 319 ; 47 L. J. P. C. 48
;

12 ; Dunlop v. Lambert (1839), 6

following- Miles v. Gorton (1834), 01. & Fin. 600; 49 E, R. 143;

2 C. & M. 504 ; 3 L. J. (N. S.) AVait «•. Baker (1848), 2 Ex. 1 ; 17

Ex. loo; which was limited to cases L. J. Ex. 307; Benjamin on Sale,

where the buyer was insolvent. j)- ^^^ i'^^^ ed.).

(h) See Edan v. Dudfield (1841), (l) Hanson v. Armitage, supra.

1 Q. B. 302; 4 P. & D. 656; {>ii) Blenkinsop v. Clayton (1817),

Benjamin on Sale, p. 160 ('4th ed.). 7 Taunt. 597 ; 1 Moore, 328.

(() Farina v. Home (1846), 16 («) Walker v. Nussey (1847), 16

M. & W. 119 ; 16 L. J. Ex. 73
;

M. & W. 3 )2 ; 16 L. J. Ex. 120 ;

and per Crompton, J., in Castle V. followed in the recent case of

Sworder (1861), 30 L. J. Ex. 310
;

Norton v. Davison, [1899] 1 Q. B.

6 H. & N. 828 ; Benjamin on Sale, 401 ; 68 L. J. Q. B. 2G5.
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Goods not yet in Existence.

[36] LEE r. GRIFFIN. (1861)

[1 B. & S. 272 ; 30 L. J. Q. B. 252.]

This was an action against an executor to recover the

price of artificial teeth made for his testatrix, who had

died before they were ready. The price of the teeth being

£21, and there being no writing, the 17tli section of the

Statute of Frauds prevented the dentist from recovering

for goods sold and delivered, but it was suggested that the

count for work, labour, and materials might be sustained.

This view, however, was not adopted, the rule being stated

to be that (/' tJic contract he such that tvJien carried out it

would result in transferring for a price from one person to

another a chattel in which the latter had no ^n'cvious jrroperti/,

it is a contract for the sale of a chattel, and unless that be

the case there can be no sale. " I think that in all cases,"

said Blackburn, J., " in order to ascertain whether the

action ought to be brought for goods sold and delivered,

or for work and labour done and materials provided, we

must look at the particular contract entered into between

the parties. //' the contract be such that, when carried out,

it would result in the sale of a chattel, the party cannot sue

for work and labour ; but, if the result of the contract is

that the party has done work and labom* which ends in

nothing that can become the subject of a sale, the party

cannot sue for goods sold and delivered. The case of an

attorney employed to prepare a deed is an illustration of

this latter proposition. It cannot be said that the paper

and ink he uses in the preparation of the deed are goods

sold and delivered. The case of a printer printing a book

would most probably fall within the same category ....
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I do not think that the test to apply to these eases is

whether the Talue of the work exceeds that of the

materials used in its execution ; for, if a sculptor were

employed to execute a work of art, greatly as his sldll and

labour, supposing it to be of the highest description, might

exceed the value of the marble on which he worked, the

contract would, in my opinion, nevertheless be a contract

for the sale of a chattel."

Prior to Lord Tenterden's Act (9 Geo. IV. c. 14, s. 7), there

had been many conflicting decisions on the question whether the

Statute of Frauds applied to executory agreements as well as to

bargains and sales. By that Act the provisions of the original

statute were extended to executory agreements, the two Acts being

by implication incorporated. Both Acts, however, were repealed

(so far as they related to this question) by the Sale of Goods Act,

1893 (56 & 57 Vict. c. 71), sect. 4, sub-sect. 2 of which provides that

:

"The provisions of this section apply to every such contract, not-

withstanding that the goods may be intended to be delivered at

some future time, or may not at the time of such contract be

actually made, procured, or provided, or fit or ready for delivery,

or some act may be reqiiisite for the making or completing thereof,

or rendering the same fit for deliverj-."

Where goods are not in existence at the time of the conti'act, but

are to be made and delivered at some future time, the question

may arise (as in the leading case) whether such contract is a con-

tract for the sale of gonds so as to be within the statute, or is a

contract for ivork and materials so that writing is unnecessary?

Under the former statutes there were numerous decisions and

much diversity and even conflict of ojpinion as to the proper tost

by which this question should be determined (0). "In reviewing

these decisions, it is surprising to find that a rule so satisfactory

and apparently so obvious as that laid down in Lee v. Griffin, in

1861, should not have been earlier suggested by some of the

eminent judges who had been called on to consider the subject,

beginning with Lord Ellenborough in 1814, and closing with

Pollock, C. B., in 1856 "(y>). The definition of a contract of

sale of goods given in sect. 1 of the Sale of Goods Act, clearly

(0) A full diacussion of the cases ni}^ ed.),
on this subject is to be found in

Benjamin on Sale, pp. 96—108 (i') -^*"^- P- 105.

S.—C,
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Clay I'.

Yatefs.

Isaacs V.

Hardy.

Contracts
for the
affixing' to

the free-

hold, kc.
of move-
ables.

distinguislied it from a contract for the supply of labour and

materials.

In the case of Clay v. Yates(2), it was held that an agreement by

a printer to print a book, althougli it involved finding materials,

was not a contract for the sale of goods, but was a contract for

work and materials. It has, however, been pointed out(r), that

in this case, and also in the case of the solicitor and the deed sug-

gested by Blackburn, J., in Lee v. Griffin, the author's copyright in

the book and the client's interest in the deed qualify the proprietary

rights of the printer or the solicitor resi^ectively. In fact, there is

no sale, because the employer has a previous property in the

chattel.

It was decided in the case of Isaacs v. Hardy (s), that a contract

by an artist with a picture dealer to paint a picture of a given sub-

ject at an agreed price was a contract for the sale of a chattel. At

one time it was thought that the test to be applied to such cases

was ichetlu:!' the value of the ivorlc exceeded the value of the materials ;

but that rule has now yielded to the one laid down in the leading

case.

But contracts for the sale of goods must be distingtdshed from

contracts for the affixing to the freehold or to another chattel of a

moveable thing of any kind. "In such contracts the intention is

plainly not to make a sale of moveables, but to make improvements

on real property or on another chattel " (t). In other words, the

complete thing sold is never sold as a chattel, nor are its incomplete

materials, though chattels, sold at all in the incomplete state («).

iq) (1856), 25 L. J. Ex. 237
;

1 H. &N. 73.

(/) Law Quarterly Eeview( 1885),

p. 9, noi^e 4
;

per Mr. Justice

Stephen and Mr. F. Pollock.

(«) (18S4), 1 C. & E. 287.

{t) Benjamin on Sale, p. 108
(4th ed.), quoting Tripp c. Armitage
(1839), 4 M. & W. 687 ; 1 H. &

H. 442; Clark v. Bulmer (1843),
11 M. & W. 24 3 ; and see Anglo-
Egvptian Nav. Co. v. Rennie (1875),

L. E. 10 C. P. 271 ; 44 L. J. C. P.
l:<0, wht^re the contract was to

make and fix bjilers to a ship.

{u) Ker and Pearson-G-ee in
" Commentary on Sale of Goods
Act," p. 4, quoting ^;er cur. in

Clark V. Bulmer, supra, at p. 250.
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Negotiable Instrmneiits are Transferable like Cash

on Delivery,

MILLER tj. RACE. (1791) [37]

[1 Burr. 452.]

One December night, about a centmy ago, the mail

from London to the "West was attacked by highwaymen.

Amongst other things taken was a banknote for £21 lOs.,

which a Mr. Finney of London was sending down by the

general post to a client in Oxfordshire. The next day

the news of the disaster reached the ears of Mr. Finney,

who rushed off immediately to the bank and stopped

payment of the note.

A few days afterwards, the plaintiff, who had come by

the note quite honestly and had given value for it, pre-

sented it at the bank ; but Mr. Race, one of the bank

clerks, not only refused to cash it, but even to hand it

back. Miller therefore sued him, and succeeded in making

him cash it.

The leading case engi'afts on the well-kno-^Ti rule, that no one can Nemo dat

acquire a title to a chattel personal from a man wJio has himself no
^"J^

"""

title to it, an exception in favour of all negotiable instruments.

Whenever a man receives one of these instruments hond fide, and Exception

havinj? ffiven valuable consideration for it, ho is not to lose his ^^ fiivom*

. . oi riG*^'o-

monoy because the document's history is of an unsatisfactory tiable'in-

L 2 etrumcnts.
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Unless
taken
malAJidc.

London
Joint
Stock
Bank v.

Simmons.

Holder for

value.

Various
kinds of

cliaracter («)• If, liowever, he receives it maid fide, it is different.

A good-for-nothiug clerk received some notes and money for his

master, and then went and laid them out with the defendant in

illegal insurances of lottery tickets. The defendant knew that he

was doing wrong : so the clerk's master was allowed, on proving

their identity, to recover them {b). But mala fides, in such cases,

must always be distinctly proved : it will not be suGBcient to show

that the defendant was guilty of carelessness in taking the instru-

ment, if he did not take it dishonestly (c). The judgment of Lord

Herschell in the London Joint Stock Bank r. Simmons (d), contains

an excellent discussion of the law on this point. After approving

the earlier authorities (e), which establish the rule that negligence

does not invalidate the title of a person taking a negotiable in-

strument in good faith and for value, the learned lord added :

—

'
' I should be very sorry to see the doctrine of constructive notice

introduced into the law of negotiable instruments. But regard to

the facts of which the taker of such instruments had notice is most

material in considering whether he took in good faith. If there

be anything which excites the suspicion that there is something

wrong in the transaction, the taker of the instrument is not acting

in good faith if he shuts his eyes to the facts presented to him, and

puts the suspicions aside without further inquiry."

As to what constitutes a " holder for value," the recent case of

the Eoyal Bank of Scotland v. Tottenham (/) may be referred to.

It was there held, that when a person pays a cheque into his bank

in order that the amount of it may be placed to the credit of his

account, and the amount is so placed, the bank are holders for

value of the cheque.

A negotiable instrument has been defined as an instrument which

{a) See, however, the (so-called)

important case of Bank of England
r. V'agliano, [1891] A. C. 107 ; 60

L. J. Q. B. 145 ; although the

judgments are instructive, Lord
Bramwell was not far wrong in

sayiug that "the head-note which
will repiesent the decisions of your
Lordships should be in a strictly

concrete form, stating the facts and
sayiug that on them it was held

that judgment should be for the

appellants."

{h) Clarke r. Shee (1774), Cowp.
199.

(e) Goodman v. Harvey (1836),

4 Ad. & E. 870 ; 6 N. & M. 372.

(d) [1892] A. C. 201 ; 61 L. J.

Ch. 723.

{/') Per Parke, B., in Foster r.

Pearson (1835), 1 C. M. & R. at

p. 855 ; 4 L. J. (N. S.) Ex. 120 ;

per Lord Brougham in Bank of

Bengal v. Fagan (1852), 7 Moore,
P. C. 72; per Willes, J., in Raphael
V. Bank of England (1855), 17 C. B.
at p. 175. Accordingly, Gill v.

Cubitt (1824), 3 B. & C. 466, and
Down V. HalUag (1825), 4 B. & C.

330, are overruled on this point.

(/) [1894]2 Q. B. 715; 64 L. J.

Q. B. 99 ; following £.v parte Kich-
dale (1882), 19 Ch. D. 409; 51

L. J. Ch. 462. And see Redfern v.

Rosenthal (1902), 86 L. T. 855.
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iqjon delivery transfers the legal rigid to the projierty secured hy it to negotiable

the person to whom it is delivered. The most familiar negotiable in- i^stru-

striuuents are bills and notes. A bill of exchange is an uncon-
^^^ ^'

ditional order in writing addressed by one person to another (9),

signed by the person giving it, requiring the person to whom it is

addressed to pay on demand or at a fixed or determinable futm-e time

a sum certain in money to or to the order of a specified person, or to

bearer (7i). To these maybe added government bonds, dock warrants,

King of Prussia bonds, and all instruments to which by the law
merchant or by statute the above incident attaches. It is doubtful Hownego-

whether in England any instrument can become negotiable except ^^.
^ "V

by the law merchant or by statute. In 1872 a company called the arises.

Credit Foucier of England issued a debenture for £100 payable to Crouch

bearer. By-and-by, and after a robbery, this apparently negotiable ^^^
^^

instrument got into the hands of a Mr. Crouch, who sued on it
; debenture.

but it was held that the company were not bound to pay it, as they

had no power to issue a negotiable instrument of a novel kind (/).

The scrip, however, of a foreign government issued by it on nego- Scrip of

tiating a loan, which is by the custom of all the stock markets in ^^^'^^S^
, .

''

. govern
Europe negotiable, is so regarded by English law (/>•) ; and so are ment.
scrip certificates of a banking company which have for many years Scrip cer-

been treated as negotiable insti'uments by bankers, discounters, and tificates of

people on the Stock Exchange {I). It has recently been decided {m), company
that where a mercantile usage to treat as negotiable the debentures

(</) See Gordon v. Loudon City Stock Bank, [1893] 2 Ch. 120; 62
and Midland Bank, [1903] A. C. L. J. Ch. 358.

240 ; 72 L. J. K. B. 451. (/) Goodwin v. Robarts (1876), 1

/TN A i i-u ii, -D-ii £ App. Cas. 476; 45 L. J. Ex. 748.
(h) As to these, see tlie Bills 01 Kl r, u n T\r ^ t) 1 /,an-7\

-17. 1 * .. 1000 /,c p in-iT- i (/ Kumballr. Metr. Bank (877),Exchange Act, 1882 (45 & 46 Vict. o o tj -n im ir t t r\ t>
<^.i\ o T T) /^oor\ 00 ^ y- -t>. -L*- i94 ; 4o Li. J. U,. ±5.

c. 61), s. 3 ; In re Boyse (1886), 33 „.fr
^

Ch. D. 612; 56 L. J. Ch. 135;
'^*'->

t, ,

r,-r u 1
• V rion'jH .. ('») Bechuanalaud Jixploration

Chamberlain v. Young, 1893 2 ri t j m j- -o i

ri -D car ro T T r> "D oQ Co. r. L/ondon irading Bank,
Q. B. 206 ,63 L. J. Q. B. 28. .^ggg^ ., ^ ^ ^.g j^° ^And see Kirkwood v. Carroll, ^ t' ^ t / i, v i

[1903] 1 K. B. 531; 72 L. J. ^Z ^Z^i' r ^"^^ discussed

T.^ Tj ono T T^- 1 1 and doubted Crouch v. Credit
1£. B. 208 ; overruling Kirkwood -c< t -c t i \

o -ti, noncn 1 r^ "d roo Joncier 01 England, xupra) ap-
V. Smith, riS96 1 Q. B. 582; , i ^ n °

i v -d • i, t
„, T T r\ Ty iTao j proved and lollowed by Bigham, J.,
65 Li. J. y. B. 408 ; and approv- i x?^ ^ t. a v. 1 ri nn.n .1

-IT I. T71 l^oc^h\ ni in Ldelstein v. bchuler, 1902 2mg Yates r. Evans (1892 , 61 tr -i> 1 i^ . -1 t t t.'- tj r^o
T T n n ^AP CRT n^ ^qo K- ^- 1^^ ; d L. J. K. B. 572
L. J. Q. B. 446 , 66 L. T. 532.

^^^^.^ -^ ^^^ ^^^.^j^^^ j^^l^^ ^^^^^ .^

(i) Crouch V. Credit Foncier of is no longer necessary to tender

England (1873), L. R. 8 Q. B. 374; evidence as to the negotiability of

42 L. J. Q. B. 183; but see Earl bearer bonds, foreign or English,

of Sheffield v. London Joint Stock as the existence of the usage has
Bank (1888). 13 Ap^i. Cas. 333; 57 been so often proved that it must
L. J. Ch. 986 ; Venablesv. Baring, now be taken to be part of the law
[1892] 3 Ch. 537; 61 L. J. Ch. of which the Courts oiiglit to take

609 ; Bcntinck r. London Joint judicial notice.
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of an English company lias been proved, tlie Coiut will give effect

to such, usage, votwithstaitding that it may be of recent wigin only.

An instrument may be negotiable, though it has not been issued

as such by the party who made it ; e.g., where the acceptor tore up

a bill with the intention of cancelling it, and the drawer surrep-

titiously jjasted the pieces together, and indorsed it away()(). It

is otherwise, however, if the instrument be issued incomplete (o).

The drawer of a cheque, perfect in form, but drawn in favour of

a non-existing person, is liable to a loud fide holder for value who
has no notice of any irregularity, and it is immaterial whether or

not the drawer was induced to sign the cheque by fraud. Such

a cheque must be treated as jjaj^able to bearer under sect. 7, sub-

sect. 3, of the Bills of Exchange Act, 1882 (2^).

Negotiability may sometimes be restricted; e.g., a cheque may
be crossed (</) or a bill specially indorsed (r). But if the acceptor

of a bill of exchange desires to qualify his acceptance, he must do

so on the face of the bill in clear and unequivocal terms, and so

that any person taking the bill could not, if he acted reasonably,

fail to understand that it was accepted, subject to an express

qualification {s).

An agreement to " renew " a bill means, in the absence of any-

thing to the contrary, that a bill shall be given between the same

parties for the same amount, for the same period as and commenc-

ing from the date of the expu'ation of the original bill {t). But
evidence of a contemporaneous oral agreement to renew a bill is

inadmissible in an action upon the bill («;).

When a bill is not payable on demand, the day on which it falls

due is determined as follows :

—

(1.) Three days, called days of grace, are, in every case where the

(w) Ingham v. Primrose (1859),

7 C. B. N. S. 82 ; 28 L. J. C. P.

294 ; and see Soholfield v. Londes-
borough, [1896] A. C. 514; 65

L. J. Q. B o93.

(0) Baxendale v. Bennett (1878),

3 Q. B. D. 525; 47 L. J. C. P.

624 ; Herdmau r. "WTieeler, [1902]
1 K. B. 361 ; 71 L. J. K. B. 270.

{p) See Glutton v. Attenborough,

[1897] A. C. 90 ; 66 L. J. Q. B.
221.

{q) 45 & 46 Vict. c. 61, ss. 76—
82 ; and see National Bank r.

Silke, [1891] 1 Q. B. 435; 60 L.J.
Q. B. 199. As to who is a " cus-

tomer" of a bank within the mean-
ing of sect. S2, see G. "W. Ry. Co.

V. London and County Banking
Co., [1901] A. C. 414; 70 L. J.

K. B. 915. And as to the rights

of a banker under this section, see

Gordon r. London City and Mid-
laud Bank, [1903] A. C. 240 ; 72
L. J. K. B. 451.

(/; Sigourney v. Lloyd (1828), 8

B. & C. 622 ; 3 M. & R. 58.

[s) See Meyer r. Decroix, [1891]
A. C. 520; 61 L. J Q. B. 2U5.

it) Barber c. Mackrell (1892), 67
L. T. 108; 40 W. R. 618; but
see also 68 L. T. 29 ; 41 W. R.
341.

('/) New London Credit Svndicate
V. Neale, [18^8] 2 Q. B. 487 ; 67
L. J. Q. B. 825.
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bill itself does not othenrise provide, added to the time of

payment as fixed by the bill, and the bill is due and
payable on the last day of grace (.x-). Provided that

—

(a) When the last day of grace falls on Sunday, Christ-

mas Day, Good Friday, or a day appointed by
royal proclamation as a public fast or thanks-

giving day, the bill is, except in the case herein-

after provided for, due and payable on the

preceding business day

;

(b) When the last day of grace is a bank holiday (other

than Christmas Day or Good Friday) under the

Bank Holidays Act, 1871, and Acts amending or

extending it, or when the last day of grace is a

Sunday and the second day of grace is a bank
holiday, the bill is due and payable on the siic-

ceeding business day [y).

(2.) When a bill is payable at a fixed period after date, after sight,

or after the hai^pening of a specified event, the time of

payment is determined by excluding the day from which
the time is to begin to run and by including the day of

payment.

(3.) When a bill is payable at a fixed period after sight, the time

begins to run from the date of the acceptance, if the bill

be accepted, and from the date of noting or protest if the

bill be noted or protested for non-acceptance, or for non-

delivery (z).

(4.) The term " mouth " in a bill means calendar month (a).

It is provided by the 36th section of the Bills of Exchange Act, Neo-otia-

1882 (6), that— tion of

"(1.) Where a bill is negotiable in its origin it continues to be °'^^j?"^

negotiable until it has been (a) restrictively indorsed or (b) dis- honoured

charged by payment or otherwise. bill.

(2.) Where an overdue bill is negotiated, it can only be nego-

{x) But, although the holder may [1894] 2 Q. B. 759 ; 63 L. J. Q. B.
present the bill for payment at any 761.

reasonable hournn the day it be-
(y) As to the tei-m "business

comes payable, that is, ordinarily, ^^y " ggg gect. 92.
on the third day of grace, and if it ,\ r-< > ^^ -tk ^ /,-n.\ ^

. ., •] i • {z) Campbell v. French (l(9o), 6
IS not then paid may at once give rp W^ 900
notice of dishonour to the parties '

•
- •

liable upon it
;
yet even after dis- {») 45 & 46 Vict. c. 61, s. 14.

honour he is not entitled (at least Webber. Faimi-iner (1838). 3 M. &
when the acceptance is general) to ^^- ^73; 7 L. J. Ex. 140; and
commence an action upon the bill Simpson v. Margitson (1842), 11

before the expiration of the last Q. B. 23 ; 17 L. J. Q. B. 81.

day of grace. Kennedy t'. Thomas, (b) 45 iSr 46 Vict. c. 61.
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tiated subject to any defect of title affecting it at its maturity, and

thenceforward no person wlio takes it can acquire or give a better

title tban that which the person from whom he took it had (c).

(3.) A bill payable on demand is deemed to be overdue within

the meaning and for the purposes of this section, when it appears

on the face of it to have been in circulation for an unreasonable

length of time. What is an unreasonable length of time for this

piu'pose is a question of fact.

(4.) Except where an indorsement bears date after the matu-

rity of the bill, every negotiation is prima facie deemed to have

been effected before the bill was overdue.

(5.) ^Vhere a bill which is not overdue has been dishonoured,

any person who takes it with notice of the dishonour takes it sub-

ject to any defect of title attaching thereto at the time of dishonour,

but nothing in this sub-section shall affect the rights of a holder in

due course."

Notice of Dishonour.

[-38] BICKERDIKE v. BOLLMAN. (1786)

[1 T. E. 405 ; 1 E. E. 242.]

The effect of this case is this :—Spendfast heing in want

of money asked Lighthead to accept a bill of exchange

for him, assuring him that he would never be called on to

pay it, and that it was really only a formality. Light-

head consented, and though he got no consideration what-

ever for it, accepted a bill drawn on him by Spendfast.

The bill finally got into the hands of Thiiftman as holder,

and he presented it to Lighthead for payment ; but he

dishonoured the bill. Such being the state of the parties,

Bickerdike v. Bollman decides that Thriftman, the holder,

can sue Spendfast, the drawer, without having previously

given him notice that Lighthead, the accej^tor, has dis-

(c) See Alcock r. Smith, [1S92] 1 Ch. 238 ; 61 L. J. Ch. 161.
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honoured the bill, the reason being that the draAver

never had any effects in the hands of the drawee, and

therefore coiihl not /(Mc onytJiiiig hy notice not he'ing given

him.

The necessity of cases on tliis subject has been happily super-

seded by codification, the 47th, 48th, 49th and oOth sections of the

Bills of Exchange Act, 1882 ((i), being as follows:

—

" 47.— (1.) A bill is dishonoured by non-payment (a) when it is Dishonour

duly presented for payment, and paj^ment is refused or cannot be ^J" ^°^"

obtained, or (b) when presentment is excused and the bill is over-

due and unpaid.

(2.) Subject to the provisions of this Act, when a bill is dis-

honoured by non-payment, an immediate right of recoux'se against

the drawer and indorsers accrues to the holder.

" 48. Subject to the provisions of this Act, when a bill has been Notice of

dishonoured by non-acceptance or by non-payment, notice of dis- dishonour

honour must be given to the drawer and each indorser(e), and any ^? ^
^^

drawer or indorser to whom such notice is not given is discharged ; notice.

Provided that

—

(1.) Where a bill is dishonoured by non-acceptance, and notice

of dishonour is not given, the rights of a holder in due course

subsequent to the omission shall not be prejudiced by the

omission.

(2.) Where a bill is dishonoured by non-acceptance and due

notice of dishonour is given, it shall not be necessary to give notice

of a subsequent dishonoiu^ by non-payment unless the bill shall in

the meantime have been accepted.

" 49. Notice of dishonour in order to be valid and effectual must Rules

be given in accordance with the following rules :

—

aw to

(1.) The notice must be given by or on behalf of the holder, or
Jj^JJo^JJur

by or on behalf of an indorser who, at the time of giving it, is him-
self liable on the bill.

(2.) Notice of dishonour may be given by an agent either in his

{(l) 45 & 46 Vict. c. 61. the necessity for giving him notice

, , ,,^, .. J.,., ,,
of dishonour: Miers r. Brown

(e) "Notice of dishonour means (1343), 11 M. & W. 372 ; East y.
notification of dishonour, i.e., for- ^^nith (1847), 16 L. J. Q. B. 292 •

mal notice: Burgh r. Legge (1839), ^.f. Cauiit v. Thompson (1819), 18
6 M. ic W. atp. 422, Alderson.B.; l_ j_ q p ^^o ; 7 C. B 400
Carter v. Flower (l 847), 16 M. 6: ^nd see the recent decision of
W. at p. 749, Parke, B. The fact Buckley, J., in the case of In re
that the drawer or indorser of a Fenwick, Stobart & Co.. IJx parU
bill knows that it has been dis- Deep- Sea Fishery Co., [1902] 1 Ch.
honoured does not dispense with 597. 71 L. J. Ch. 321.
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own name, or in the name of any party entitled to give notice,

whtther that party be his principal or not(/).

(3.) Where the notice is given by or on behalf of the holder, it

cnui'es for the benefit of all subsequent holders and all prior

indorsers who have a right of recourse against the party to whom
it is given.

(4.) Where notice is given by or on behalf of an indorser entitled

to give notice as hereinbefore provided, it enures for the benefit of

the holder and all indorsers subsequent to the party to whom notice

is given (.y).

(5.) The notice may be given in writing or by personal commu-
nication, and may be given in any terms which sufficiently identify

the bill (A), and intimate that the bill has been dishonoured by non-

acceptance or non-payment.

(6.) The return of a dishonoured bill to the drawer or an indorser

is, in point of form, deemed a sufficient notice of dishonour.

(7.) A written notice need not be signed (/), and an insufficient

written notice may be supplemented and validated by verbal com-

munication. A misdescription of the bill shall not vitiate the notice

unless the party to whom the notice is given is in fact misled

thereby.

(8.) Where notice of dishonour is required to be given to any

person, it may be given either to the party himself, or to his agent

in that behalf.

(9.) Where the drawer or indorser is dead, and the party giving

notice knows it, the notice must be given to a personal representa-

tive if such there be, and with the exercise of reasonable dibgence

he can be found.

(10.) Where the drawer or indorser is bankrupt, notice maybe
given either to the party himself or to the trustee.

(11.) Where there are two or more drawers or indorsers who are

(/) SeeHarrisonr. 'Ruscoe(1846), sent to the wrono- address, see the

15 iVI & W. 231 ; lo L. J. Ex. 110. recent case of Fielding v. Corey,

Notice of dishonoiu- may be given [189«] 1 Q. B. 268 ; 67 L. J.

either personally, or by messenger Q. B. 7.

or other agent, or through the po.st-
(^) See Chapman v. Keane ( 1 835),

office. See sub-sect. (15), post, as to 3 a. & E. 193 ; 4 L. J. K. B. 185
;

loss or miscarriage in the post. If Lysaght v. Bryant (ISoO), 19 L. J.
the drawer or indorser has a place c. P. 160 ; 9 C. B. 46.
of busiuess the notice should be

addressed to him there ; if he has (^0 Shelton v. Braithwaite (1841),

not, then it should be addres.«ed to 7 M. & W. 436.

him at his residence. Berridge v. (i) Maxwell v. Brain (1864), 10

Fitzgerald (1.S69), L. R. 4 Q B. L. T. 301; 12 W. R. 688; but it

631 ; 38 L. J. Q. B. 335. As to must come from the right person:
the validity of a notice of dishonour see sub-sects. (1) and ('.').
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not partners, notice must be given to each of them, unless one of

them has authority to receive such notice for the others.

(12.) The notice may be given as soon as the bill is dishonoured,

and must be given within a reasonable time thereafter.

In the absence of special circumstances notice is not deemed to

have been given within a reasonable time, unless

—

(a) Where the person giving and the person to receive notice

reside in the same place, the notice is given or sent off in

time to reach the latter on the day after the dishonour of

the bill.

(b) "Where the person giving and the person to receive notice

reside in different places, the notice is sent off on the day

after the dishonour of the bill, if there be a post at a con-

venient hour on that day, and if there be no such post on

that day then by the next post thereafter.

(13.) Where a bill when dishonoured is in the hands of an agent,

he may either himself give notice to the parties liable on the bill,

or he may give notice to his principal. If he gives notice to his

principal, he must do so within the same time as if he were the

holder, and the principal upon receipt of such notice has himself

the same time for giving notice as if the agent had been an inde-

pendent holder.

(14.) Where a party to a bill receives due notice of dishonour, he

has after the receipt of such notice the same period of time for

giving notice to antecedent parties that the holder has after the

dishonour.

(15.) Where a notice of dishonour is duly addressed and posted,

the sender is deemed to have given due notice of dishonour", not-

withstanding any miscarriage by the post office.

" 50.— (1.) Delay in giving notice of dishonour is excused where Excuses

the delay is caused by circumstances beyond the C( ntrol of the foi'i^oii-

party giving notice, and not imputable to his default, misconduct, ^gj^y
or negligence. When the cause of delay ceases to operate, the

notice must be given with reasonable diligence.

(2.) Notice of dishonour is dispensed with

—

(a) When, after the exercise of reasonable diligence, notice as

required by this Act cannot be given to or does not reach

the di'awer or indorser sought to be charged (Z).

(b) By waiver, express or implied
(J).

Notice of dishonour

[k] But notice must be given, if the time of dishonour. Sec Studdy
at mnjiirae before action the holder v. Beesby (IhS'Jj, ( L. T. 647.

can find the drawer or indorser, [Ij Waiver of notice of dishonour
though he could not find him at in favour of the holder enures for
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may be waived before the time of giving notice has

arrived, or after the omission to give due notice

:

(c) As regards the drawer in the following cases, namely,

(1) where drawer and drawee are the same person (?/i),

(2) where the drawee is a fictitious person or a person not

having capacity to contract, (3) where the drawer is the

person to whom the bill is presented for payment, (4) where

the drawee or acceptor is, as between himself and the

drawer, under no obligation to accept or pay the bill {n),

(5) where the drawer has countermanded payment

:

(d) As regards the indorser in the following cases, namely,

(1) where the drawee is a fictitious person or a person not

having capacity to contract, and the indorser was aware

of the fact at the time he indorsed the bill, (2) where the

indorser is the person to whom the bill is presented for

payment, (3) where the bill was accepted or made for his

accommodation . '

'

As to the consideration for bills and notes, see -pod, p. 159.

the benefit of parties prior to such another company from the mere
holder as well as subsequent holders existence of the common relation-

(Raby v. Gilbert (1861), 30 L. J. ship. The question in such a case

Ex. 170 : 6 H. & N. 536) ; but is whether or not the informa-
waiver of such notice by an in- tion he receives as secretary of one
dorser does not affect parties prior company is received by him under
to such indorser (Turner v. Leech such circumstances that it would
(1821), 4 B. & Aid. 451 ; 23 R. R. be his duty to communicate it to

344). An acknowledgment of lia- the other company. /« rr Fenwick,
bility must be made with full Stobart & Co., Ex parte Deep-Sea
knowledge of the facts in order to Fishery Co., [1902] 1 Ch. 507 ; 71

operate as a waiver of notice of dis- L. J. Ch. 321.

honour. Goodall v. DoUey (1787), («) See Bickerdike v. Bollmau,
1 T. R. 712; 1 R. R. 372; and supra. Frit/id facie the acceptor is,

see Pickin r. Graham (1833), 1 Cr. as between himself and the drawer.
& M. at p. 729 ; 2 L. J. Ex. 253. the person bound to pay it ; but

(i)i) It is not true as a general evidence is admissible to show that

proposition that the knowledge of he is in reality a mere surety for

a fact which comes to a person as the drawer or some other party,

secretary of one company is notice Cook v. Lister (1863), 32 L. J.

of the fact to him as secretary of C. P. 127 ; 7 L. T. 712.
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CONSIDEIUTION.

Adequacy of Consideration not required.

THORNBOROW v. WHITACRE. (1706) [39]

[2Ld. Eaym. 1164.

J

"Farmer Wliitacre," said tlie cunning Thoruborow, "let

us strike a bargain. If I pay you a five pound note down

now, will you give me 2 rye corns next Monday, 4

on Monday week, 8 on Monday fortniglit, and so on,

—

doubling it every Monday,—for a year." Wliitacre

jumped at it ; five pounds never were earned so easily.

So the thing was settled. But when our yokel friend

came to calculate how much rye he should have to deliver

he found that it came to more than was grown in a year in

all England.

Thornborow, however, brought his action, and had

the case not been compromised, would probably have

succeeded ; for the Court intimated that they thought

the contract binding, on the ground that there was a

consideration ; and as for the other point raised for the

defendant, that it was an impossible contract, it was only

impossible in respect of the defendant's ability.

Every promise (when the contract is not by deed) requires, both Necessity

at law and in eciuity ('0, a valuable consideration to su])port it (h). ^i'y
*'"".'

(«) See Re Whitaker (1889), 42 {b) " Valuable consideratiou
"

Ch. 119; 58 L. J. Ch. 487. has been defined as '' some- right,
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Nudn padio non parit ohligationem. But law courts are satisfied

with, the existence of a consideration, and do not trouble themselves

about its adequacy. No matter how slight may be the henefit to tbe

promisor, or the detriment to the promisee (whichever the con-

sideration may happen to be), it is sufficient to support the promise.

In one case a man allowed a friend to take some boilers and weigh

them. Afterwards he brought an action against him for not

keeping his promise to restore them, after weighing, in as good

condition as they were before. For this promise it was held that

the mere aIloivi)ig to iveigh was a sufficient consideration (c).

So in another case it was held that the surrender of the posses-

sion of a worthless document was a sufficient consideration (d).

Forbearance to sue in the case of a doubtful claim is also a sufficient

consideration (e) ; and so is a compromise of a bond fide claim,

although it may not be sustainable in law(/). And so is labour,

though unsuccessful ((/). But for a man to do something he is

alrtady bound to do cannot be a consideration. If, however, the

agreement is for the man to do something slifjldhj in excess of his

Outtj, it will be enough (/().

Marriage is, in law, a valuable consideration sufficient to support

a promise. Thus, in the recent case of Synge v. Synge (/), a husband

having promised before and in consideration of marriage to leave

by will certain hereditaments to his wife conveyed the premises by

a deed to a third person ; and the Court held that this was a breach

interest, profit, or henefit accruing to

the one party, or some forhoarance,

detriment, loss, or respomibility given,

suffered, or undertaken hg the otlu'r.''''

See per Lush, J., in Currie v. Misa
(1875), L. R. 10 Ex. at p. 162 ; 44

L. J. Ex. 94 ; approved but affirmed

on another ground, 1 App. Cas.

5-54 ; 4o L. J. Q. B. 852 ; and see

per Bowen, L. J., in Carlill v.

Carbolic Smoke Ball Co., [1893]

1 Q. B. at pp. 271, 272; 62 L. J.

Q. B. 257.

{c) Bainbridije v. Firmstone
(1838),8Ad. &'E. 74.3: 1 P. & D. 2.

See also Cogga v. Bernard (1704),

2 Ld. Ravm 909, po^t, p. 289.

{d) Brooks V. Haiofh (1840), 10

Ad. k E. 3-23
; 3 P. & D. 452.

((?) Loagridge r. Dorville (1821),

5 B. & Aid. 117; Willatts r.

Kennedy (1832), 8 Biug. 5 ; 1 L. J.

C. P. 4 ; Wade v. Simeon (1846), 2

C. B. 548; 15 L. J. C. P. 114;

and see Crears v. Hunter (1887),

19 Q. B. D. 341 ; 56 L. J. Q. B.
518 : Aldridge v. Aldridge (1888),

13 P. D. 210 ; 58 L. J. P. 8.

if) Miles v. New Zealand Co.

(1886), 32 Ch. D. 266; 55 L. J.

Ch. 801 ; Kingsford v. OKenden
(1891), 55 J. P. 182 and 789 ; but
see Ex parte Banner (1881), 17

Ch. D. 480 ; 44 L. T. 90S.

{g) Lampleigh v. Brathwait, imsf,

p. 163.

(70 England v. Davidson (1S40),

11 A. & E. 856; 3 P. & d! 594;
and Hartley v. Ponsonby (1857),

7 E. & B. 872 ; 26 L. J. Q. B.
322.

(i) [1894] 1 Q B. 466; 63 L. J.

Q. B. 202. And see Harrisoa v.

Cao-e(1699), 1 Ld. Raym. 386; 5

Mod. 412 : and Harvey r. Johnston
(1848\ 6 C. B. 295 : 17 L. J. C. P.

298.
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of contract producing an immediate cause of action witliin the rule

of Hochster v. De la Tour (A-).

A curious case on this branch of the law is Shadwell c.

Shadwell (/), where an amiable old gentleman wi'ote to his

nephew

—

" My dear L.,

^' I am glad to hear of your intended marriage ivifh E. N., and as

Ipromised to assist you at starting, I am happy to tell yon that 1 will

pay you 150?. yearly during my life, and until your annual income,

derived from your profession of a Chancery barrister, shall amount to

600 guineas, of which your own admission ivill be the only evidence I
shall receive or require.

" Your ever affectionate uncle,

" C. S."

In an action which it became necessary to bring against the old

man's executors, it was held that this letter amounted to a request to

his nephew to marry E. N. , and that his promise therefore had a

consideration, and was binding.

In order for there to be a contract of sale, the consideration must
consist wholly or in part(?n) of money paid or promised (?;). If

goods be given in exchange for goods, it is a barter (o). So also

goods may be given in consideration of work and labour done, or

for rent, or for board and lodging {p) or any valuable consideration

other than money, but they are not sales. The legal effects of such

special contracts are generally, but not always, the same as in the

case of sales {q) ; and the Sale of Goods Act, 1893, does not apply to

them.

The consideration for bills of sale must be truly stated : see post,

p. 3H2.

In the case of bills of exchange and promissory notes a considera-

tion is presumed till the contrary is shown (r). The Bills of Ex-

Shadwell
V.

Shadwell.

In sales

considera-

tion must
be moiiey.

Bills of

sale.

Considera-
tion of bills

and notes.

(/.•) deepest, p. 419.

\l) (1860), 9 U. B. K S. 1.50 ; 30
L. J. C. P. 145 ; and see Bell v.

Bassett (1882), 52 L J. Q. B. 22
;

47 L. T. 19 ; Harston v. Harvey
(ISSJ), 1 C. & E. 404 ; In re Eyre,
McAndrew v. Norris (189o), 72
L. T. oSo ; 43 W. R. 538 ; and
In re Holland, Gregg v. Holland,

[1902] 2 Ch. 3b0; 71 L. J. Ch.
518.

{m) Sheldon v. Cox (1824), 3 B.
& C. 120; Hands t'. Buiton (1809),
9 East, 349 : Bull v. Parker fl843\

7 Jur. 282 ; 12 L. J. Q. B. 93.
{n) Sect. 1 of Sale of Goods Act,

1893 (56 & 57 Vict. c. 71).

(o) Harrison v. Luke (1845), 14
M. & W. 139 ; 14 L. J. Ex. 248.

{p) Keys V. Harwood (1846), 2
C. B. 905 ; 15 L. J. C. P. 207.

{q) See Emmanuel v. Dane
(1812), 3 Camp. 29li ; La Nouville
V. Nourse (1813;, 3 Camp. 351

;

Benj. on Sale, pp. 2, 3 (4th ed.).

(/•) MiUs V. Barber (1830), 1 M,
& W. 425 ; 5 L. J. Ch. 204.
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Bills of

Exchange
Act, 1882.

Holder for

value.

Accommo-
dation bill

or party.

Holder
in due
course.

change Act, 1882 (45 & 46 Vict, c, 61), deals with tlie consideration

for a bill in tlie following sections :

—

"27.— (1.) Yaluablc consideration for a bill may be constituted

(a) Any consideration sufficient to support a simple contract (s)

;

(b) An antecedent debt or liability. Such a debt or liability is

deemed valuable consideration whether the bill is payable

on demand or at a future time.

(2.) Where value has at any time been given for a bill, the holder

is deemed to be a holder for value as regards the acceptor, and all

parties to the bill who became parties prior to such time.

(3.) Where the holder of a bill has a lien on it, arising either

from contract or by implication of law, he is deemed to be a holder

for value to the extent of the sum for which he has a lien {t).

" 28.—(1.) An accommodation party to a bill is a person who has

signed a bill as drawer, acceptor, or indorser, without receiving

value therefor, and for the piu'pose of lending his name to some

other person.

(2.) An accommodation party is liable on the bUl to a holder for

value; and it is immaterial whether, when such holder took the

bill, he knew such partj' to be an accommodation party or not.

'
' 29.—( I

.
) A holder in due course is a holder who has taken a bill,

complete and regular on the face of it, under the following con-

ditions : namely,

(a) That he became the holder of it before it wa s overdue, and

without notice that it had been previously dishonoured, if

such was the fact

;

(b) That he took the bill in good faith and for value, and that at

the time the bill was negotiated to him he had no notice

of any defect in the title of the person who negotiated

it (m).

(2.) In particular the title of a person who negotiates a bill is

(s) E.f/., a promise to give up a
bill thought to be invalid (Smith r.

Smith (1863), 13 C. B. 418 ; 32

L. J. C. P. 149) ; or a debt barred

by the Statute of Limitations

(Latouche v. Latouche (1865), 3 H.
& C. at p. 576 ; 34 L. J. Ex. 85).

(() The "discount" of a bill must
be distinguished from the pledge
or deposit of a bill as security.

See Chalmers' Bills of Exchange,
p. 86 (othed.).

(m) The payee of a promissory

note is not a '
' holder in due course

'

'

within the meaning of this section,

inasmuch as he is not a person to

whom, after its complet'on by and
as between the immediate parties,

the note has been negotiated. See

Lewis r. Clay (1898), 67 L. J. Q. B.

224 ; 77 L. T. 653 ; it was also

decided in this case that the law as

declared by Foster r. Mackinnon

( (1869), L. E,. 4 C. P. 704; 38

L. J. C. P. 310) is still in force,

and has not been altered by the

Bills of Exchange Act, 1882.
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defective within the meaning of tliis Act wlien lie obtained the bill,

or the acceptance thereof, by fraud, duress, or force and fear, or

other unlawful means, or for an illegal consideration, or when he
negotiates it in breach of faith, or under such cii'cumstances as

amount to a fraud.

(3.) A holder (whether for value or not) who derives his title to a
bill through a holder in due course, and who is not himseK a party

to any fraud or illegality affecting it, has all the rights of that holder

in due course as regards the acceptor and all parties to the bill prior

to that holder.

"30.—(1.) Every party whose signature appears on a bill is Presump-
primd facie deemed to have become a party thereto for value. *i*^^ "^^

(2.) Every holder of a bill is pinmd fade deemed to be a holder in loodfarth
due course ; but if in an action on a bill it is admitted or proved

that the acceptance, issue, or subsequent negotiation of the bill is

affected with fraud, duress, or force and fear, or illegality, the

burden of proof is shifted, unless and until the holder proves that,

subsequent to the alleged fraud or illegality, value has in good
faith been given for the bill " {x).

The cases of Stott v. Eairlamb (y), and Currie r. Misa (2), should

be referred to with regard to an antecedent debt or liability as

consideration for a promissory note. Where there exists a debt or

liability in prmsenti, payable in futuro, and a state of things exists

which entitles the debtor to make payment at once, the giving of a

promissory note is a conditional pa^^ment, and is not withoiit con-

sideration.

Although, as has been said above, it is all very well in theory Inade-

that it does not matter ivlint the consideration is, provided there is quacymay

one, yet, if the inadequacy is very striking indeed, the presumption tj.a'~A

of fraud arises, and a defendant may, on that ground, dispute his

liability. The clown Whitacre might have done this. As it was

he simply demurred to the declaration, and the issue of fraud was

not raised.

A stranger to the consideration cannot sue upon a contract, although Stranger

it may have been entered into expressly for his benefit, and he *" consi-

may be a near relation of the person from whom the consideration

moved (o).

(.r) See, per Lord Blackburn, in (;) (1875), L. R. 10 Ex. lo3 ; 44

Jones v. Gordon (1877), '2 App. Cas. L. J. Ex. 91 ; affirmed I Ajip. Cas.

616 ; 47 L. J. B. 1 ; and Tatam v. 554 ; 45 L. J. Q. B. 852.

Haslar (1889), 2.3 Q. B. D. 345
;

(a) Tweddlo v. Atkinson (1861),

58 L. J. Q. B. 432. 1 B. & S. 393 ; 30 L. J. Q. B. 295
;

(»/) (18.^3), 53 L. J. Q. B. 47; Gandy v. Gaudy (188.5), 30 Ch. J).

49L. T. 525. 57 ; 54 L. J. Ch. 1154.

S. — C. M
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Failure of

conside-

ration.

Goods
which

Money paid away can souiotimes be recovered back on the ground

of failure of consideration, e.g., money paid for the services of

another which are performed so badly as to be quite useless to the

employer (i) ; so, too, the buyer may recover the price paid to a

seller who has impliedly warranted his title to the goods, when the

goods prove to be stolen goods, which the buyer is compelled to

restore to the true owner (c). But, unless the consideration be

severable, and the price apportionable accordingly {d), the failure

must be total, and not merely partial. A man apprenticed his

son to a watchmaker, and paid a heavj' premium. In a year's

time the watchmaker died, but it was held that not a farthing of

the premium could be recovered, because the lad had got a year's

teaching out of the deceased, and therefore the failure of considera-

tion was only partial (e). And the later case of Ferns v. Carr
( /) is

to the same effect. There a Mr. Ferns was, in November, 1880,

bound as an articled clerk for five years to a solicitor named Carr,

and a premium of £150 was paid. In December, 1883, Carr died,

leaving no partner to continue Ferns' legal education during the

remaining two years of the articles. In an action by Ferns' father

against Carr's executors, it was held that the estate was not liable

for the return of any part of the premium. But in the articles of

clerks to solicitors, the Court may apportion the premium and

order a return of a part, in exercise of its jiuisdiction over the

solicitor as an officer of the Court (g). Upon the dissolution of a

partnership the Court may apportion a premium paid ui^on admis-

sion, and order repayment of a part {h).

The rule that when there is a contract for the sale of specific

(b) Bostock V, Jardine (1865), 3

H. & C. 700 ; 34 L. J. Ex. 142.

But see Columbus Co. v. Clowes,

[1903] 1 K. B. 244 ; 72 L. J. K. B.
330. But the buyer will not succeed
on the ground of failure of conside-

ration if the goods delivered are

those which he intended to buy,
although they may turn out to be
worthless : Lambert r. Heath
(1846), 15 M. & W. 486 ; 15 L. J.

Ex. 297.

{c) Eichholtz V. Banister (1864),

17 C. B. N. S. 708 ; 34 L. J. C. P.
105. This subject is fully treated

in Ctiitty on Contracts, pp. 87—92

(12th ed.).

{d) Devaux v. Conolly (1849), 8

C. B. 640; 19 L. J. C. P. 71.

{e) Whincup v. Hughes (1871),
L. R. 6 C. P. 78 ; 40 L. J. C. P.

104. And see Learoyd v. Brook,
[1891] 1 Q. B. 431 ; 60 L. J. Q. B.
373.

(/) (1885), 28 Ch. D. 409; 54
L. J. Ch. 478.

{{/) Ex parte Prankerd (1819), 3
B. & Aid. 257 ; Ex parte Bayley
(1829), 9 B. & C. 691 ; 8 L. J.
K. B. 13; Re Thompson (1848), 1

Ex. 864.

(//) See Partnership Act, 1890,
s. 40 ; and Atwood v. Maude (1868),
L. R. 3 Ch. 369; 16 W. R. 665;
Belfield v. Bourne, [1894] 1 Ch.
521; 63 L. J. Ch. 104; Eeather-
stonhaugh v. Turner (1858), 25
Beav. 382 ; 28 L. J. Ch. 812 ; Lee
r. Page (1861), 30 L. J. Ch. 857

;

7 Jur. N. S. 768 ; and Rooke v.

Nisbet (1881), 50 L. J. Ch. 588.
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goods, and the goods without the knowledge of the seller have have
perished at the time when the contract is made, the contract is c«^ased to

void(i), has in some cases been treated as founded on the want of
^^^^ *

consideration for the purchaser's agreement to pay the price (A-).

The subject of impossible contracts'is treated of under Taylor r.

Caldwell, 2^ost, p. 225.

J^as^ Consideration to support Promise must he moved

by previous Request.

LAMPLEIGH v. BRATHWAIT. (1616) [40]

[Hob. lOo; Moore, 866.]

Brathwait, having committed a murder, requested

Lampleigh to take certain journeys and use all his in-

fluence with a view to a pardon. After the journeys had

been taken, and the services rendered, Brathwait promised,

as a mark of his gratitude, to give his friend £100. It

was held that this promise was binding, notwithstanding

that it had been made in consideration of services rendered

in the past. The defendant had requested plaintiff to do

what he had done, and therefore his doing it could not be

looked upon as a mere voluntary courtesy.

Services rendered in the past, however great, are not generally Past consi-

a sufficient consideration to siij^port ai^romisc. If a plaintiff, suing deration,

on a warranty, were to say in his statement of claim that '

' in con-

sideration that he (the i^laintitt) hud honglit a horse of the defendant,

the defendant promised that it was sound," such a pleading would

disclose no cause of action, as no sufficient consideration would

appear for the defendant's alleged promise (/).

But a past consideration will support a promise when it consists

of services rendered by the plaintiif at the defendant''s request.

(i) Sect. 6 of the Sale of Goods 82 (Ith ed.).

Act, 1893 (.56 & .57 Vict. c. 71). (/) Roscorla v. Thomas (1812),

{k) But see Benj. on Sale, pp. 81 , 3 ( K B. 234 ; 2 Q. & D. .508.

M 2
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Request.

Compul-
sion of

promisee.

This request (Brathwait's for instance) is generally express ; the

promisor has actually asked the promisee to do the service. But

sometimes the law has to imply the request, e.fj. :
—

1. Where the j)laintiff has been compelled to do what the defendant

iiHis legally hoitnd to do.

Not content with presuming that the defendant requested the

plaintiff to settle for him, the law here goes on to presume that, in

consideration of that settlement, the defendant promised the plain-

tiff to indemnify him. Both request and promise are implied.

The acceptor of a hill of exchange must pay it when due ; he is

primarily liable on it. If he does not pay it, the holder may sue

one of the indorsers and make him pay it. In such a case the law

presumes that the acceptor asked the indorser to pay it, and

presumes further that the acceptor subsequently promised to

reimburse him {m). And whenever a surety is called on to pay his

principal's debt, the law presumes (1) that the principal asked him
to pay it, and (2) that he went on to promise indemnification. So,

too, in a case where the plaintiff, a carrier, having by mistake

delivered some goods to the defendant, who wrongfully appro-

priated them, was obliged to pay damages to the j^roper consignee,

it was held that he could recover the amount against the appro-

priator(?!). The receipt of the goods by the defendant must be

considered to have been equivalent to his saying, '

' If you (the

carrier) pay the true owner (as you may be compelled to do) for the

goods, I will reimburse you" (o).

As to when a surety is justified in resisting payment on behalf of

the debtor, the question seems to be. What tvoidd a reasonable man
have done under similar circumstances in a cause entirely his oivn ?

"Would he have defended the action or not?(p). "No person,"

said Lord Denman once, "has a right to inflame his own account

against another by incurring additional expense in the iij)righteous

resistance to an action he cannot defend "
[q).

A distinction is to be observed between compulsion by law and

compulsion by agreement. If it was merely by agreement that the

defendant was bound to do what the plaintiff has been compelled to

do, the plaintiff must sue him on the special agreement, and not on

implied assumpsit. Thus, in one case a tenant by written agree-

ment engaged to pay certain taxes which by statute were due from

(;«) Pownal V. Ferrand (1827), 6

B. & C. 439 ; 9 D. & R. 603 ; Ed-
munds V. Wallingford (1885), 14

Q. B. D. 811 ; 54 L. J. Q. B. 305.

(;0 Brown v. Hodgson (1811), 4

Taunt. 189 ; 2 Camp. 36.
'

{o) See per cur. in Spencer v.

Parry, infra.

(p) Tindall v. Bell (1843), 11 M.
& W. 228; 12 L. J. Ex. 161.

((?) Short r. Kalloway (1839), 11

A. & E. 28.
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the laudlord. Tlie tenant made default, and the landlord being

obliged to pay, sued liim for the amount as money paid to his use.

But, as was pointed out by the Court, the plaintiff's payment had

relieved the defendant from no liability but what arose from the

contract between them. The taxes remained due by the default of

the defendant, and this would give the plaintiff a remedy on the

agreement, but the amount was paid by the plaintiff to one

who had no claim ujion the defendant, and thei'efore not to his

use (r).

2. Where the jjromisee has voluntarily done ivhat the promisor was Kindness

legally compellable to do, and the latter in consideratioii thereof '^^W^-

expressly promises.

Jones owes his tailor £50, and Brown pays it for him, whereupon

Jones promises to repay him the money. Here, it must be noticed,

it is only the request that is implied (s).

3. Where the promisor had adopted the benefit of the consideration. Promisoi

Here, too, both rei^uest and promise ai'e presumed. If a trades- takinj^

man sends me a quantity of things which I did not order, but have

no objection to keej), the law presumes (1) that I asked him to send

them, and (2) that I promised to pay for them. The maxim
omnis ratihabitio rttrotrahitur e.t mandato priori oitpiiparatur

ajDialies {t).

It may be noticed here that a continuing consideration, that is, Continu-

one executed in part, but which still continues, may also be sufficient mg consi-

to support a promise; e.g., where the defendant, having become a "-^ration,

tenant of the plaintiff, promised the plaintiff that he would, during

the term of his tenancy, manage the farm demised to him in a

husbandLike manner {u).

(/•) Spencer r. Parry (1835), 3 A. r. Keuyon (1840), 11 A. & E. 438

;

& E. 331 ; 4 N. & M. 771. 3 P. &'D. 276. See also ^x parte
Ford (1885), 16 Q. J3. D. 305; 55

(s) Wing V. Mill (1817), 1 B. & l j h B 406

nil.^^^*f^ jTl'fn "
. t^'^'Z'

'(")" Powl'ey r. Walker (1793), 5
(1833), 1 C. & M. 810 ; 3 Tyr. 894. ^^ ^_ g.^ .^

^ R. R. 619 ; aud
(0 Bird V. Brown (1850), 4 Ex. Massey r. Goodall (1851), 17 Q. B.

798 ; 19 L. J. Ex. 154 ; Eastwood 310 ; 20 L. J. Q. B. 526.
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Moral Consideration Insit^icient.

[41] BEAUMONT r. REEVE. (1846)

[8 Q. B. 483; 15 L. J. Q. B. 141.]

In consideration of cohabitation during the precediiKj

five years, a man promised to j)ay his late mistress an

annuity of 60/, a year. In an action brought for arrears,

it was held that there was no legal consideration for the

promise.

It sliould be noticed that it was not because tbo contract was

illegal that it was held to be void, but simiDly because there was no

consideration for Reeve's promise ; so that if the contract had been

under seal (when consideration is unnecessary) it would have

been binding on him. Future cohabitation, however, would be

an illegal consideration, and would vitiate even a contract under

seal (:r).

But though a merely moral obligation will not support a promise,

a moral obligation which was once a legal one, and would be so still

but for the intervention of some statute or positive rule of law,

tuill (y). A promise, for instance, to pay a debt barred by the

Statute of Limitations is binding. A banki-uj^t, however, who has

obtained his discharge cannot, except on a new consideration (2),

make a binding promise to pay debts from which the Bankruptcy

Acts have released him.

Father's A jjarent, it may be mentioned, is not under any obligation,
liabiuty, other than moral, to pay debts incurred by his child (a). Very

slight cii'cumstances, however, will raise a presumption of autho-

rity. " Peoi^le are very apt to imagine," said Maule, J., once (6),
'

' that a son stands in this respect upon the same footing as a wife.

Contract
not illearal,

Moral con-

sideration

when
sufiBcient.

(x) See Pearce v. Brooks, post,

p. 186 ; and He Vallance, Vallance

V. Blagden (1884), 26 Ch. D. 353
;

50 L. T. 574.

(y) See note to Wennall r. Adney
(1802), 3 B. & P. 249 ; 6 R. R. 780.

{z) Jakeman v. Cook (1878), 4

Ex. Div. 26 ; 48 L. J. Ex. 165

;

distinoruishins; Heather r. Webb

(1876), 2 C. P. D. 1; 46 L. J.

C. p. 89. See also Ex parte Bar-
row (1881), 18 Ch. D. 464 ; 50 L.J.
Ch. 821.

(a) Mortimore v. Wright (1840),

6 M. & W. 482 ; 9 L. J. (N. S.)

Ex. 158.

(b) Shelton r. Springett (1851),
11 C. B. 452.
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But this is not so. If it be asked, ' Is, tlien, the son. to Le left to

starve !' ' the answer is, ho must apply to the parish, and they will

compel the father, if of ability, to pay for his son's support "(c).

A wife, however, may be authorized by her position to bind her

husband to pay for necessaries supplied to the children committed

to her charge {d).

A barrister's services as an advocate are supposed to be honorary, Barristers,

and therefore he can neither bring an action for his fees, nor make
an express contract with his client in respect of them ((;). But an

express contract will be good when the strict relation of counsel

and client does not exist between the contracting parties, e.g., when
a barrister acts as arbitrator or retui-ning officer (/) ; and possibly

an express contract with a client as to non-litigious business would

be upheld.

Conveyancers and sjiecial pleaders may sue for theii- fees. Medical

Medical practitioners may recover theii- fees, provided they prove practi-

upon the trial that they are registered (y). Theii- rights and duties

are governed by the Medical Act, 1886 (49 & 50 Vict. c. 48), the

Medical Act, 1858 (21 & 22 Vict. c. 90), and the Apothecaries Act,

1815 (55 Geo. III. c. 194). A registered practitioner cannot

recover for the services of an unregistered assistant {h). The

General Council of Medical Education have power to strike a

practitioner oii the register, and if they do so hond fide and after

due inquiry, there is no appeal (/).

The law regarding persons practising dentistry is contained in Dentists,

the Dentists Act, 1878 (41 & 42 Vict. c. 33). As to chemists and chemists,

druggists, see the Pharmacy Act, 1868 (31 & 32 Vict. c. 121); and

as to veterinary surgeons, see the Veterinary Siu'geons Act, 1881 veterinary

,., n ,
-

-vr- 4. <-o\ surgeons.
(44 & 40 Vict. c. 62).

°

{c) 43 Eliz. c. 2, s. 7 ; Maund v. 487 ; 65 L. J. Ch. 763.

Mason (1874), L. E. 9 Q. B. 254
; (/) Egan r. Kensiugtou Union

43 L. J. M. 62 ; and see 33 & 34 (1841), 3 Q. B. 935, n.

Vict. 0. 93, ss. 13, 14; and Cole- (y) But as to a medical man's
m.an v. Birmioghani (1881), 6 right to recover fees for work done

Q. B. D. 615; 50 L. J. M. 92. in connection with a public hospital,

(cl) Bazeley v. Forder (1868), see the recent c-ise of Horuer v.

L. R. 3 Q. B. 559 ; 37 L. J. Q. B. Lewis (LS98), 67 L. J. Q. B. 524
;

237. 78 L. T. 792.

Ic) Kennedy v. Brown (1863), 13 [h) Howarth v. Brearlev (1887),

C. B. N. S. 677; 32 L. J. C. P. 19 Q. B. D. 303 ; 56 L. J. Q. B.

137; Eobertson v. Macionough 543; Davies r. Makuua (1885), 29

(1880), 14 Cox, C. C. 469 ; Swinfen Ch. D. 596 ; 54 L. J. Ch. 1148.

V.Chelmsford (1860), 5 H. k. N. (;) Allbutt t'. General Council of

890; 29 L. J. Ex. 382; liv Lo Medical Educatiou (1SS9), 23 Q. B,

Brasseur and Oakley, [1896] 2 Ch. D. 400 ; 58 L. J. Q. B. 606.
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REALITY OF CONSENT.

Recovery ofMoney Paid under Alistake, &c.

[42] MARRIOTT v. HAMPTON. (1797)

[7 T. E. 269 ; 2 Esp. 546.]

Hampton sold goods to Marriott. These Marriott duly

paid for and obtained a receipt. By-and-by Hampton
sent in his bill again. Marriott had a distinct recollection

of having j)aid for the goods, and said so. Hampton,

however, challenged him to show a receipt, and though

Marriott looked high and low for the document, it could

not be found, and, as Hampton brought an action, he was

obliged to pay over again.

But after a while the missing receipt was found, and

Marriott now went to law with the tradesman to force him

to repay the money. The reader will be grieved to hear

that his efforts were not crowned with the success they

deserved. Lawyers must live, of course; but interest

reipnhliece ut nit finis litiuni, and there would be no end to

litigation if everybody could have their cases tried over

again when fresh evidence came to light.

Irjnorantia Money paid under a mistake of MATERIAL FACTS, and wMch. tlie

facti party receiving it has no claim in conscience to retain, is recoverable

as money paid ^•ithout consideration. Iijnorantin fddi excumt.
excused.
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Two persons once agreed to dissolve partnersliip, and one of them

paid to the other a sum of money for his share, on the footing of an

investigation he had made of the partnership accounts. He after-

wards discovered that the profits were not so great as he had

supposed them to be, so that he had paid too much for the share.

This being a mistake of fact, it was held that, in spite of his

carelessness in not having sufficiently looked into the matter, he

could recover the sum paid in excess («). It may be stated as a Jiestitutio

(jeneral rule, that a person who receives money paid under a mistake «'« in-

of fact must not, through the mistale or miscomhtd of the payer, be ^"^' '

placed in a worse position than if it had not been paid [h). But

where there has been no neglect or misconduct on the plaintiff's

part, the mere fact that the defendant cannot be restored to the

status quo, for instance, when he has "applied the money in the

meantime to some i^urchaso which he otherwise would not have

made," is no defence (c). In DuiTant v. Ecclesiastical Commis-

sioners {d) it appeared that a man in Norfolk had by mistake paid

to the Ecclesiastical Commissioners, who were owners of the tithes

of the parish, tithe rent-charge in resjoect of lands not in his occu-

pation. He did not discover his mistake till the two years limited

by 6 & 7 Will. IV. c. 71, for the recovery of a tithe rent-charge

had expired, and the Ecclesiastical Commissioners had consequently

lost their remedy for the arrears against the lands actually charge-

able. It was held, however, in an action brought by this man
against the Commissioners, that he was not bound to find out his

mistake within any particular time, and that, having found it out,

he could recover the money. Moreover, money paid in liond fide

forgetfulness of a fact once known to the plaintiff, under a " bHnd

{(() Townsend v. Crowdy (18601, P. C. 14.

8 C. B. N. S. 477 ;
'29 L. J. C. P. {d) (1880), 6 Q. B. D. 234 ; 50

300; Milncs v. Duccan (1827), 6 L. J. Q. B. 30; distinguishing-

B. & C. 671 ; 9 D. & Pi. 731 ; and Cocks v. Masterman (1829), 9 B. &
Lucas V. Worswick (1833), 1 M. & C. 902 ; 4 M. & E. 67G. There is,

Rob. 293 ; 42 R. R. 798. however, some mistake in the report

{!)) Cocks V. Masterman (1829), of this case, for the Tithe Act,

9 B. & C. 902 ; 4 M. & R. 676. 6 & 7 Will. IV. c. 71, did not

Sec also Clarke r. Dickson (1858), limit the time within which tithe

E. B. k. E. 148 ; 27 L. J. Q. B. reut charge might be recovered,

223; Freeman v. Jeffries (1869), but limited the amount recoverable

L. E. 4 Ex. 189; 38 L. J. Ex. to two years' arrears. See sects. 81

116; and London and River Plate and S2. The Tithe Act of 1891,

Bank v. Bank of Liverpool, [1896] 64 Vict. c. 8, s. 10 (2), however,

1 Q. B. 7 ; 65 L. J. Q. B. 80. limits to two years the time within

(c) See Standish v. Ro.^s (1849), which proceedings must bo com-
3 Ex. 527; 19 L. J. Ex. 185; and menced to recover tithe rent-

Colonial Bank v. Exchange Bank charge which first becomes payable

(1885), 11 App. Cas. 84 ; 55 L. J. subsequent to 26th March, 1891.
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suspicion" of the facts, or in the hurry of business, can be got

back (e).

It is not, however, every seeming mistake of fact which will

enable a i)arty to recover money paid in ignorance. Where, for

instance, bankers cash a customer's cheque, and then discover that

they have no assets of his, they cannot recover the monej' back

from the person to whom they have paid it (/). In such a case the

bankers by a very moderate amount of inquiry might have ascer-

tained that the cheque presented to them ought not to be honoured,

and therefore there was really no mistake. "All the facts," said

Williams, J., "are precisely as the cashier apprehended them.

There is no mistake. It may be that if the cashier had at the time

been aware of the state of the customer's account, he would not

have paid the cheque. But if we were to go into aU the remote

considerations by which parties may be influenced, it would be

opening a very wide field of conjecture, and would lead to infinite

confusion and annoyance."

A contract based on a misapprehension of facts hij both parties is

void, and money paid imder it may be recovered (r/). Thus, where

a contract for the sale of a life policy was entered into by both

parties in the belief that the assured was alive, whereas he was in

fact then dead, it was recently held (/;) that the vendors were

entitled to have the transaction set aside notwithstanding that it

had been completed by assignment. Reference should also be made
to the recent case of Van Praagh v. Everidge (/), where a person bid

for one lot at an auction sale in mistake for another.

A mistake as to the jjerson with luhorii he is dealing will sometimes

relieve a party from the necessity of performing his contract.

Jones, who had been in the habit of dealing with Brocklehurst, a

pij)e-hose manufacturer, sent him an order for 50 feet of leather

hose. It happened that that very day Brocklehurst had been

bought out by his foreman, Boulton, who executed the order and

sent the goods to Jones, without giving him notice that the goods

were supplied by him and not by BrocklehiU'st. It was held that

(e) Kelly v. Solari (1841), 9 M.
& W. 54 ; 6 Jur. 107 ; approved in

Imperial Bank of Canada v. Bank
of Hamilton, [1903] A. C. 49 ; 72

L. J. P. C. 1. See, however,

Barrow r. Isaacs, [1891] 1 Q. B.

417; eo L. J. Q. B. 17u.

(/•) Chambers v. Miller (186'2),

13 C. B. N. S. 125 ; 32 L. J. C. P.

301 ; Aiken v. Short (1856), 1 H.
& N. 210 ; 35 L. J. Ex. 321 ; and

see Pollard v. Bank of England
(1871), L. E. G Q. B. 623 ; 40 L. J.

Q. B. 233.

(ff) Cochrane v. Willis (1865),
L. R. 1 Ch. 58 ; 35 L. J. Ch.
36.

{/i) Scott V. Coulsou, [1903] 2
Ch. 249; 72 L. J. Ch. 600.

(0 [1903] 1 Ch. 434 ; 72 L. J.
Ch. 260.
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Boulton could not maintain an action against Jones for tlie

price (A-).

The grounds for equitable relief in the case of mistakes of fact are Relief in

"that mistake or ignorance of facts in parties is a proper subject of equity,

relief only where it either constitutes a material ingredient in the con-

tract of the parties, or disappoints their intention by a mutual error

;

or where it is inconsistent with good faith, and proceeds from a viola-

tion of the obligations which are imjiosed by law upon the con-

science of either party. But where each party is equally innocent,

and there is no concealment of facts which the other party has a

right to know, and no surprise or imposition exists, the mistake or

ignorance, whether mutual or unilateral, is treated as laying no

foundation for equitable interference "
(/).

Money paid with a knowledge of all the facts but under a Icjmrantia

MISTAKE OE THE LAW, i.e., of a li-eneral rule of law, or, like ^"'"^ *"''*

Mr. Marriott, by compulsion of legal ju-oceedmgs, cannot, m
general, be recovered back, there being nothing against conscience

in the other retaining it. lynorantia Juris non excusaf. A ship Tipping

captain brought home in his shij^ a, quantity of treasure, and, when . ? • •

he got to England, paid over a certain portion of it to the admiral

under whose convoy he had sailed ; not, if you please, in a spirit of

gratitude, but believing that lie ivas bound bij law to pay it. But he

wasn't ; and when he found that out, he brought an action to try

to get it back again. But it was held that he could not get it back

again, for he had gone wrong in his law, not in his facts [ui).

" Every man,'''' said Lord Ellenborough, in Bilbie v. Lumley (m)

(where an underwriter tried to get back some money he had j^aid

as for a loss, saying he had not understood the legal effect of a

l^articular document), ^' must be taken to be coijuisant of the law; Every-

otherwise there is no saying to ivhat extent the excuse of ignorance ooay

might not be carried. It luould be urged in almost every case." i^-^^

{k) Boulton V. Jones (1857), 2 H. money-lender, who carried on his

& N. 564; 27 L. J. Ex. 1117; business under various assumed
followed in the American case of names, was held to disentitle him
Boston Ice Company v. Potter to enforce a contract against an

(1877), 123 Mass. 28: see. also unsuspecting borrower.

Mitchell V. Lapage (1816), Holt, (/) Snell's Equity, p. 45G (13th

N. P. 253 ; 17 R. R. 63 '.

; Humble ed.).

V. Hunter (1848), 12 Q. B. 310; (w) Brisbane v. Dacres (1813),

17 L. J. Q. B. 350; Smith v. 5 Taunt. 143; 14 R. R. 718; and
Wheatcroft (1878), 9 Ch. D. 223

;
see Barber v. Pott (1859), 4 H. &

47 L. J. Ch. 745 ; and the impor- N. 759 ; 28 L. J. Ex._^381 ; and

tant recent case of Gordon «'. Street, Rogers v. Ingham (IB?*!), 3 Ch.

[1899] 2 Q. B. 641 ; GO L. J. Q. B. Div. 351 ; 46 L. J. Ch. 322.

45; -where a fraudulent concealment («) (1802), 2 East, 469; 6 R. R.

of his identity by an unscrnpalous 479.
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lu Miles V. Scotting(('), it was held by Stei")li9n, J., that the

doctrine that money paid under a mistake cannot be recovered back

unless the mistake be one of fact, applies even though the person

receiving the paj'ment be one of the persons authorizing it to be

made.

Moore v. The case of Moore v. Fulham. Vestry (p) contains an important
Fulham decision on this subiect. The facts were, that the defendants
Vestry . .

•

' had issued a summons against the plaintiff to recover his proi^or-

tion of certain street improvement expenses alleged to be due

from him as the owner of premises abutting on a street in the

defendants' district ; the plaintiff paid the money hifore the sicmmous

tuas heard, and the summons was withdrawn. The plaintiff having

subsequently discovered that his premises did not abut on the
^

street in question, sued the defendants for a return of the money
;

but it was held that the money had been j^aid under pressure of

legal process, and that, notwithstanding the withdrawal of the

summons, it was not recoverable. " The principle of law is,"

said Lord Halsbury, "not that money paid under a judgment, but

that money paid under the pressure of legal process cannot be

recovered."

Abuse of It is to be observed, however, that to make money paid under
legal compulsion of legal proceedings irrecoverable, the proceedings must
process.

-^^ regular, and not a mere cloak for extortion. A person named

Collins, who was quite insolvent, had the impudence to ari^est a

continental duke for an imagmarj' debt of £10,000. The conti-

nental duke was incontinently frightened—probably he had heard

that debtors in England were always ordered off to instant execu-

tion—and paid £500 for his release. He afterwards brought an

action to recover the money, and was held entitled to do so {q).

"It is clear," said Coleridge, J., " that, if money be paid with full

knowledge of facts, it cannot be recovered back. It is clear, too,

that if there be a bond fide legal j)i-ocess, under which money is

recovered, although not actually due, it cannot be recovered back,

inasmuch as there must be some end to litigation. That is the

substance of the decisions. But no case has decided that, ivhen a

fraudulent use has been made of legal process, both parties knowing

throughout that the money claimed was not due, the party paying

under such process is not to have the assistance of the law."

And the recent case of Ward v. "WaUis (r-) is to the same effect.

(o) (1885), 1 C. &E. 491. {</) Cadaval v. Collins (1836), 4
^' ^ '' A. & E. 858 ; 2 H. & W. 64.

{p) [1895] 1 Q. B. 399 ; 64 L. J. m [1900] 1 Q. B. 675 ; 69 L. J.
Q.B. '226. Q. B.423.
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There the plaintiff had sued the defendant for work and hibour,

by mistake giving credit on the writ for jjayment of £75 on account,

and claiming the balance. The defendant, knowing that the credit

was given by mistake, paid the balance, and took a receipt for the

whole sum due from him. The plaintiff, on discovering the

mistake, brought this action to recover the £75 as money had and
received to his use. It was held that the general rule as to money
paid under compulsion of law would have applied, but that the

want of bona fides on the part of the defendant prevented the

application of that rule. " It seems to me to appear from the notes

to Marriott v. Hampton," said Kennedy, J., " that there must be

hoim fides on the part of the party who has got the benefit of his

opponent's payment in order to bring the 23i'iuciple laid down in

that case into force, and that, if the j^erson enforcing a payment
under legal process has therein taken an unfair advantage or acted

unconscientiously, knowing that he had no right to the money, the

principle laid down in Marriott v. Hampton may not prevent the

defendant from recovering the money back."

The Courts have in numerous cases held that money obtained Money
by some form of coercion, or extortion was recoverable back, such obtained

extortion presumably rendering it contra cequum et honum that the .?
extor-

dofendant should retain it. Thus, in Ashmole v. 'Wainwright(s), it

was held that an action for " money had and received" lay against

a carrier, who had refused to deliver goods without payment of an
exorbitant charge, to recover back the surplus. Another good

illustration is to be found in the case of Green v. Duckett {t).

The plaintiff's bull had trespassed on the defendant's land and done

some trifling damage, and had been distrained damage feasant by
the defendant, who impounded it. The plaintiff demanded back

his bull, and tendered eighteen-pence as compensation for the

damage ;_ but the defendant refused to deliver up the bull unless

he was paid £2, and the plaintiff accordingly paid this sum under
protest, and brought an action for the difference—£1 18s. Qd. The
Court, having found that eighteen-pence was sufficient to cover the

damage done by the bull, held that the j^laintiff was entitled to

recover the surplus as money had and received. And there is no t-j e

doubt that money extorted by duress of goods, detainer of deeds, goods,

or, in the words of Lord Mansfield (?(),
" by any undue advantage

taken of the party's situation contrary to laws made for the pro-

(.v) (IS!.'), 2 Q. B. 837; U L..T. l. J. Q. B. 435.
Q. B. 79 ; followed in Green r.

Dackfctt, infra. i") Moses r. M-.Vil-.irV.m (17G0),

(/) (18.SH), il Q. B. D. 275; .02 2 15urr. 10().); 1 W. Bl. 2]y.
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tection of persons under tliose circumstances," can be recovered

back in an action for money bad and received. Thus, in Wakefield

V. Newton [x], it was held that money paid under protest by a

mortgagor, in order to obtain possession of his title deeds, withheld

by the mortgagee's attorney upon an imfounded claim of lien,

might be recovered back from the attorney as money had and

received. So, too, in Parker v. G. W. Ry. Co. (?/), the defendants

insisted iipon a lai'ger sum for the carriage of the plaintiff's goods

than they were authorized to take under their Act. The plaintiff,

in order to have his goods carried, paid the excess under protest,

and sued for its recovery. The Court held the action maintainable,

on the broad ground that the payments '

' were made in order to

induce the company to do that which they were bound to do without

them."

As to money obtained by duress oi person, see ante, p. 26.

So, resting on the ground of a presumption that there must have

been fraud or undue influence of some kind, there is a well-known

doctrine of equity that if a person, acting in ignorance of a clear

and elementary jyrinciple of laiu, parts with a portion of his property,

he will be relieved from the consequences of his mistake. Thus, in

Landsdowne v. Landsdowne (2), an uncle having a difference of

opinion with the son of his elder brother as to the right to inherit

an estate, they both agreed to go by the decision of the schoolmaster.

That worthy person pronounced in favour of the uncle ; but it was

held that, the mistake being so great as to suggest fraud, the

nephew was entitled to relief. Where, however, the mistake arises

on a doubtful point of law, a fair compromise will be upheld ; and

it is on this ground that the whole doctrine of the validity of family

compromises of doubtful rights rests. But in such cases there

must be a full communication of all the material circumstances

known (a).

(.r) (1844), 6 Q. B. 276; 13 L.J.
Q. B. 258. See also Smith v. Sleap

(1844), 12 M. & W. 585 ; Gibbon
V. Gibbon (1853), 13 C. B. 205 ; 22

L.'J. C. P. 131 ; Gates v. Hudson
(1851), 6 Exch. 346 ; 20 L. J. Ex.
284; and Ford v. Olden (1867),

L. E,. 3 Eq. 461; 36 L. J. Ch.
651.

{;/)
(1844),7M. &R. 253; 13L.J.

C. P. 105. See also Parker r.

Bristol & Exeter Ry. Co. (1851),

6 Exch. 702; 20 L. J. Ex. 442;
Valpy V. Manley (1845), 1 C. B.

594; 14 L. J. C. P. 204; G. W.
Ry. Co. V. Sutton (1869), L. R.
4 H. L. 226; 38 L. J. Ex. 177;
L. & N. W. Ry. Co. v. Evershed
(1879), 3 App. Cas. 1029 ; 48 L. J.

Q. B. 22 ; and British Empire Co.
r. Somes (1860), E. B. & E. 353,
367 ; 8 H. L. C. 338.

(z) (1730), 2 Jac. & Walker, 205
;

15 R. R. 225.

(a) Gordon r

Swanst. at p.
230.

Gordon (1819), 3

463 ; 19 E. R.
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Wliere, however, assets have come into the hands of an officer of Officers of

the Court, as, for instance, a trustee in bankruptcy or official ^^^e Court,

liquidator, under a mistake of law, the Court will compel its officer

to repay the money (ft).

(h) See Zr parte James (1874), Brown (1886), 32 Ch. D. 597; 55
L. E. 9 Ch. 609 ; 43 L. J. Bk. 107 ; L. J. Ch. 556 ; and Li re Opera,
Ex parte Simmonds (1885), 16 Q. B. Limited, [1891] 2 Ch. 154 ; 60 L.J.
D. 308 ; 55 L. J. Q. B. 74 ; In re Qh. 464.
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LEGALITY OF OBJECT.

Contracts Coutj-ary to Public Policy

[13 EGERTON v. BROWNLOW. (1853)

[4 H. L. Cas. 1 ; 23 L. J. Ch. 348.]

The seventh Earl of Bridgewater was anxious that after

his death some member of his family should become a

duke, and with that object in view he made his will. He
left large estates to Lord Alford and his heirs, but ex-

pressly provided that, if Lord Alford died without being

made a duke, they should go over. Lord Alford was not

made a duke, but it was held nevertheless that the estates

did )wt go over, as the condition subsequent which the earl

had imposed was contrary to public policy and void.

No true No man, according to our law, is the owner of land. At the most
°^°®^®"^P he is tenant in fee simple ; the ownership residing in the Crown,

that is, in the State. As to personal property, the law recognises a

quasi-ownership. In other words, it protects a man in the enjoy-

ment of it. But, of coui'se, an Act of Parliament can take away
all those safeguards which are thrown round the enjoyment of

property, whether real or jaersonal ; and when the interests of the

State and the interests of individuals happen to clash, public policy

(that is, "thepuhlic good recognised and protected by the most

general maxims of the law and the constitution ") requires that the

former shall prevail.

Principle Egerton v. Brownlow is an important case on this "public
of leading policy." It was considered that the condition violated it because

it would be "mischievous to the community at large that every

branch of the public service shoidd be besieged by persons who at
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the peril of losing their estates were making every effort to obtain

offices for which they might be unfit, and to procure titles and dis-

tinctions of which they might be unworthy," and because the

common law hates capricious conditions.

It is to be observed that, in dealing with cases of this kind, the Maxims.

Courts are not distributing a kind of equity differing with the

length of each judge's foot, but are acting on certain well-known

principles and maxims, such as Saliis popnU suprema lex, Nihil

quod est inconveniens est licitum, Sic utere tuo ut alienum non Icedas,

&c. The tendency of modern decisions is, however, to limit the

sphere within which the Courts will set aside contracts on the

ground that they contravene public policy, for, as was said by Sir

George Jessel in the case of Printing Co. v. Sampson (a), "You
have this paramount public policy to consider, that you are not

lightly to interfere with the freedom of contract." And in the case Tullis v.

of TuUis V. Jacson (6), it was held that a clause in a building con- Jacson.

tract, providing that the valuations, certificates, orders, and awards

of the arbitrator appointed thereunder should be final and binding,

and should not be set aside for any pretence, charge, suggestion, or

insinuation of fraud, collusion, or confederacy, was not obnoxious

to public policy, for, in the absence of fraud on the part of the

parties to the contract, it was competent to them to agree not to

raise any question of fraud in the arbitrator.

"Public policy," once said BuiToughs, J., "is a restive horse,

and when once you get astride of it there is no knowing where it

will carry you."

In the case of Bolton r. Madden (c), the plaintiff and defendant "You vote

were both subscribers to a certain charity, the objects of which were ^or my

elected by the subscribers with votes proportioned to the amount
j,jj ^^^^

subscribed. The defendant on one occasion was anxious that a foryom-s."

particular person should be elected; so, to compass his object, he

agreed with the plaintiff that, if the latter would give twenty-eight

votes for the candidate at this election, he {the defendant) woidd at the

next election give twenty-eight votes for anybody the plaintiff tuished.

Accordingly, the plaintiff voted for the defendant's candidate ; but,

when the next election came round, the defendant refused to

furnish the twenty-eight votes he had promised, and the plaintiff

in consequence subscribed £7 7s. to the charity so as to obtain

twenty-eight more votes in his own right. In an action for the

money thus paid, it was urged by the defendant that the agreement

(a) (1875), L. R. 19 Eq. 462 ; 44 Ch. 655.

L. J. Ch. 705. [c) (1873), L. R. 9 Q. B. 55 ; 43
(b) [1892] 3 Ch. 441 ; 61 L. J. L. J. Q. B. 33.

S.—C. N
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was void as against public policy. '

' The argument for the defen-

dant," said Blackburn, J., " was that the subscriber to a charity is

under an obligation to give his votes for the best object, and that

the plaintiff, if he gave his votes at the first election to what he

thought the best candidate, incurred neither trouble nor prejudice,

so that there was in that point of view no consideration ; and if he

gave his votes to the candidate whom he did not think the best, the

vv^hole agreement was void as against public policy. But though

S3me of us, at least, much disapprove of this kind of traffic, we can

find no legal principle to justify us in holding that the subscriber

to a charity may not give his votes as he pleases, answering only

to his own conscience and reputation for the way he exercises his

power."

But any agreement involving bribery or undue influence at the

election of Members of Parliament, or at an election of an officer of

a municipal corporation, or of any officer to be chosen by public

election is illegal and void : as a promise to a voter to pay his

travelling expenses [d), or to pay him for loss of time (e), or a wager

with a voter upon the result of an election
( /). Another illustra-

tion is to be found in the case of Coppock v. Bower (y) ; there, a

petition having been presented to the House of Commons against

the return of a member on the ground of bribery, the petitioner

entered into an agreement, in consideration of a sum of money,

and upon other terms, to proceed no further with the petition.

This agreement was held to be illegal. These matters are for the

most part defined by statute and visited with penalties (^/;).

The subjects of champerty and maintenance also come under the

head of agreements void on the ground of j)ublic polic j^.
'

' Main-

tenance " is really a general term of which "chamiDcrty" is a

species. The rules which have been established by the cases on

the subject of champerty are stated as follows by Sir Frederick

Pollock in his " Principles of Contract " {i) :
—

(a) An agi'cement to advance funds or sujDply evidence with or

without professional assistance (or, it seems, professional

assistance only) (k) for the recovery of property in con-

(f7) Cooper r. Slade (1858), 6 H.
L. C. 746 ; 27 L. J. Q. B. 449.

(e) Simpson v. Yeend (1869),

L.E.4Q.B.626; 38L. J.Q. B,313.

(/•) Allen r. Hearn (1785), 1

T. iEl. 66 ; 1 R. R. 149.

iff) (1838), 4 M. & W. 361 ; 8

L. J. Ex. 9.

(h) The Corrupt Practices Pre-

vention Act, 1854 (17 & 18 Vici;.

c. 102) ; the Corrupt Practices

(Municipal Elections) Act, 1872 (35

& 36 Vict. c. 60) ; the Illegal and
Corrupt Practices Prevention Act,
1883 (46 & 47 Vict. c. 51). See
Re?. V. Hall, [1891] 1 Q. B. 747

;

60 L. J. M. C. 124.

[t) Pp. 337 et scq. (7th ed.).

(/.) Per .Jessel, M. R., Re Attor-
neys and Solicitors Act (1&75), 1 Ch.
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sideration of a remuneration contingent on success, and

proportional to or to be j)aid out of the property recovered,

is void(/).

(i3) A soKcitor cannot purciiase tlie subject-matter of a pending

suit fi'om his client in that suit (/n) ; but lie may take a

security upon it for advances ali-eady made and costs

already due in the suit(H).

(7) Except in the case last mentioned, the piu'chase of property

the title to which is disputed, or which is the subject of a

pending suit, or an agreement for such piu'chase, is not in

itself unlawful (0) ; but such an agreement is unlawful and

void if the real object of it is only to enable the purchaser

to maintain the suit {p).

The recent case of Eees v. De Bernardy {q) should be referred to Rees v.

on this subi ect. It was there held that a conti-act by a person to ^
-i

^^

"

. . .
nardy.

communicate information on the terms of getting a share of the

property thereby recovered by the person to whom the information

was given is not void for champerty ; but if the contract is not

merely that information shall be given, but also that the person

who gives it and who is to share in what may be recovered, shall

himself recover the property or actively assist in the recovery of

it, the contract is void.

As to maintenance in general, it may be said that it cannot Wliat

arise unless there is " something against good policy and justice, f'™o^'^s

something tending to promote unnecessary litigation, something tenance.

that in a legal sense is immoral, and to the constitution of which

a bad motive in the same sense is necessary " (r). Therefore,

D. 573; 44 L. J. Ch. 47. And see (0) Himter v. Daniel (1845), 4

Grell V. Levy (1864), 16 C. B. X. S. Ha. 420 ; 14 L. J. Ch. 194 ; Knight
73; 10 Jur.N.S. 210; and Strange v. Bowyer (1858), 2 De G. & J.

V. Brennan (1846), 15 Sim. 346 ; 15 421, 444 ; 27 L. J. Ch. 521.

L. J. Ch. 389. {p) Prosser v. Edmonds (1835),

[1) Stanley v. Jones (1831), 7 1 Y. & C. Ex. 481 ; 41 R. R. 322;
Bing. 369 ; 9 L. J. C. P. 51 ; Rey- Harrington v. Long (1833), 2 My.
nell V. Sprye (1852), 1 D. M. G. & K. 590 ; 39 E,. R. 304 ; De
660; 21 L. J. Ch. 633; Sprye v. Hoghton v. Money (1866), L. R. 2

Porter (1852), 7 E. & B. 58; 26 Ch. 164 ; Seear r. Lawson(1880), 15

L. J. Q. B. 04 ; Hutley v. Hutley Ch. D. 426; 49 L. J. Bk. 69, where
(1873;, L. R. 8 Q. B. 112 ; 42 L.J. the jjrecise extent of the doctrine

Q. B. 52. is treated as doubtful; Guy v.

[m) Wood V. Downes (1811), 18 Churchill (1888), 40 Ch. D. 481
;

Ves. 120 ; 11 R. R. 160 ; Simpson 56 L. J. Ch. 670.

V. Lamb (1857), 7 E. & B. 84 ; 20 {q) [1896] 2 Ch. 437 ; 65 L. J.

L. J. Q. B. 121. Ch. 656.

(«) Anderson «;. RadclifPe (1858), (r) Fischer v. Kamala Nuickcr
E. B. & E. 806 ; 29 L. J. Q. B. (1860), 8 Moo. Lid. App. 170, 187.

128. This case was decided on the law

n2
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for example, a transaction cannot be bad for maintenance wbose

object is to enable a principal or otber person really interested to

assert his rights in his own name (r). Nor is it maintenance for

several persons to agree to prosecute or defend a suit in the result

of which they have, or reasonably believe they have, a common

'interest (s). As to what amounts to a " common interest" sufficient

to justify maintenance, reference should be made to the case of

Alabaster!'. Harness (i), as well as to the important judgment of

Lord Coleridge in Bradlaugh v. Newdegate (»)• It was recently

held, that where a master and his servant are both liable to an

action for libel in respect of matter published by the servant in the

master's newspaper, and the action is brought against the servant

only, the master is entitled to undertake the defence of the ser-

vant (a-). So, too, charity is a sufficient excuse for maintaining a

stranger's action even without any inquiry into the merits of the

case (y).

It has been held (z), that the doctrine as to maintenance of civil

suits is not applicable to criminal proceedings.

Another class of agreements which are void on the ground of

pubHc policy is the assignment of the pay or salary of a public

officer. As to the law on this subject, reference should be made to

the judgment of Cave, J., in the case of In re Mirams (a).

Parents cannot by any agreement deprive themselves of the right

of custody and control over theii' children which is vested in them

by law ; and it has recently been held (6) that the mother of an

illegitimate child is in the same position in this respect. A pro-

vision in a deed of separation depriving the father of the custody of

his childi'en was, except in the case of gross misconduct (c),

illegal (J). But this was altered by the Custody of Infants Act,

of British India, but it fairly repre-

sents the principles on which the

English Courts now act.

(r) See previous note.

(*) Finden v. Parker (1843), 11

M. & W. 675 ; 12 L. J. Ex. 444

;

Plating Co. v. Earquharson (1881),

17 Ch. Div. 49 ; 50 L. J. Ch. 406,

which was a case of alleged con-

tempt of Court by reason of an
advertisement for subscriptions to

defend a pending suit, and offering

a reward for evidence.

(i) [1895] 1 Q. B. 339; 64 L. J.

Q. B. 76. See also SaviU f. Lang-
man (1898), 79 L. T. 44.

(n) (1883), 11 Q. B. D. 1 ; 52

L. J. Q. B. 454.

(.r) Breay v. Royal British Nurses'

Association, [1897] 2 Ch. 272 ; 66

L. J. Ch. 587.

(v) Harris v. Brisco (1886), 17

Q. B. D. 504 ; 55 L. J. Q. B. 423.

(;) Grant v. Thompson (1895),

72 L. T. 264; 43 W. R. 446.

(«) [1891] 1 Q. B. 594; 60 L.J.
Q. B. 397.

(b) Humphrys v. Polak, [1901]
2 K. B. 385 ; 70 L. J. K. B. 752.

(c) Swift V. Swift (1865), 4 D. F.

& J. 710; 34 L. J. Ch. 394.

(d) Vansittart -v. Vansittart

(1858), 4 K. & J. 62 ; 27 L. J. Ch.
222; Hamilton v. Hector (1871),

L. R. 6 Ch. 701 ; 40 L. J. Ch.
692.
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1873 (e). Eeference should also be made to the Guardianship of

Infants Act, 1886 (/); and the Custody of Childi-en Act, 1891 (^).

An agreement made in consideration of marriage or after marriage Religion

depriving the father of the control of the religious instruction of ^^... . children
the children is illegal and void ; and the Court will suj^port the

right of the father without regard to such agi-eement (/<). The

Court in general orders children to be educated in the religion

directed by the father, or, in the absence of direction, in the religion

professed by the father (i). And a testamentary guardian who
changes his religion after the testator's death from that of the

father of the ward to another may be removed from his office (/v).

IIlegal Contracts.

COLLINS r. BLANTERN. (1767) [44]

[2 WiLs. 341.]

This was an action on a bond whieh was intended to

secure to the plaintiff the repayment of a sum of £3o0.

But the fact was that the plaintiff had advanced the

money for the purpose of settKng a criminal prosecution,

and it was therefore successfully pleaded that the con-

sideration for the bond was illegal, and, although it did not

appear on the face of the deed, vitiated it.

[e) 36Vict. c. 12. See i?e Besant 52 L.J. Q. B. 442; approved in

(1879), 11 Ch. D. 508; 48 L. J. Barnardo v . McHugli, [1891] A. C.

Ch. 497 ; Besant v. Wood (1879), 388 ; 61 L. J. Q. B. 721.

12 Ch. D. 605 ; 48 L. J. Ch. 497 ; (/,) Agar-EUis v. LasceUes
Hart r. Hart (1881), 18 Ch. D. (1878), 10 Ch. D. 49 ; 48 L. J.
670 ; 50 L. J. Ch. 697. Ch. 1 ; D'Alton v. D'Alton (1878),

(/) 49 & 50 Vict. c. 27. See 4 p. d, 37 ; 47 L. J. P. 59.
In re G. (an infant), [1892] 1 Ch. '

, ^, t.
292 ; Ee A. and B., [18971 1 Ch. (') I^" Scanlan (1888), 40 Ch. D.

786 ; 66 L. J. Ch. 592 ; lie X., 200 ; 57 L. J. Ch. 718 ; i?« Newton,

[1899] 1 Ch. 526 ; 68 L. J. Ch. [IS^G] 1 Ch. 740 ; 65 L. J. Ch.

265. 641.

(jf) 54 & 55 Vict. c. 3. See Reg. (^•) F. v. ¥., [1902] 1 Ch. 688
;

V. Nash (1883), 10 Q. B, D. 454

;

71 L. J. Ch. 415.
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Said Lord Chief Justice Wilmot, in"memorable words

:

" You sliall not stipulate for iniquity. All writers upon

our law agree in this—no polluted hand shall touch the

pure fountains of justice. Whoever is a party to an un-

lawful contract, if he hath once paid the money stipulated

to be paid in pursuance thereof, he shall not have the help

of a Coiu't to fetch it hack again
;
you shall not have a

right of action when you come into a Court of justice in

this unclean manner to recover it back. Procul ! procul

cste profani !
^^

A deed is of so solemn a nature that whatever a man therein

asserts he is estopped from afterwards denying. On the other

hand, "the pure fountains of justice" must not be polluted; and

so we get engrafted on our rule the exception that illegality is fatal,

not only to an ordinary agreement, hut even to a deed.

It may happen, however, that the legal part of an agreement can

be separated from the illegal. This can never be the case where

one of several considerations is illegal, because it cannot be known

which of them induced the promise (/). But when the considera-

tion is not illegal, and there are several promises, some of which are

illegal and others not, the agreement is void only if the illegal

promises are incapable of being separated from the legal. '
' For

the general rule is," said Willes, J., "that when you cannot sever

the illegal from the legal part of a covenant the contract is altogether

void ; but when you can sever them, whether the illegality be created

by statute or by the common law, you may reject the bad ^^art and

retain the good " (/»).

Illegal contracts may be divided into two classes :

—

(1.) Those illegal by the common law.

(2.) Those illegal by statute.

Under the former head come contracts in restraint of marriage

or trade, contracts impeding the administration of justice, immoral

contracts, and the like. Under the latter head may be mentioned

Sabbath-breaking and gaming contracts, and also contracts under

(/) But see Sheehy v. Sheehy,

[1901] 1 Ir. R. 239.

i^m) Pickering v. Ilfracombe Ry.
Co. (18G8), L. R. 3 C. P. 250 ; 37

L. J. C. P. 118. See also Robinson
V. Ommanney (1883), 23 Ch. D.

285 ; 52 L. J. Ch. 440 ; Be Burdett

(1888), 20 Q. B. D. 310 ; 57 L. J.

Q. B. 2G3; Re Isaacson, [1895]
1 Q. B. 338; 64 L. J. Q. B. 191

;

Baker v. Hedgecock (1888), 39

Ch. D. 620; 57 L. J. Ch. 889.
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the Truck Acts (n). To make a contract void tlie statute need not Penalty-

use express words of j)roliibition ; if it inflicts a penalty, it may be ™^y imply

sufficient (o). If, kowever, tke object of tke statute is not to pro- ^^^^

hibit the act done, hut only to impose a penalty for the purpiose of the

revenue, tke contract will not be illegal (^^). Thus, it was keld in

tke recent case of Learoyd v. Bracken {q), tkat a broker wko kad

made purckases and sales on tke Stock Exckange for kis princij)al

was not prevented from recovering commission on suck purckases

and sales by an omission on kis part to transmit to kis princijial any

stamped contract notes in conformity witk tke Customs and Inland

Eevenue Act, 1888 (51 & 52 Yict. c. 8), sect. 17, sub-sect. 1 (?).

It must, kowever, be observed tkat nice questions of construction Question

may arise in determining wketker tke intention of a statute pre- ^^ °°°^.'

scribing under penalties tke mode of carrying on a particular trade

according to certain rules for tke protection of tke revenue, or of

tke kealtk or safety of tke public, is merely to protect or increase

tke revenue or tke public kealtk or safety by enforcing tke penalties

against a trader wko does not comj)ly witk tke rules, or to render

tke contracts entered into by suck trader in contravention of suck

rules illegal (s).

Tkougk an agTeement to stifle a public prosecution is illegal, in Agree-

suck cases tke intention to impede tke administration of iustice ^.^ ^
^ •'. stifle pro-

must be clearly proved. In tke case of Elower v. Sadler (t), it was secution.

keld tkat, in order to render illegal tke receij^t of secuiities by a

creditor from kis debtor, wkere tke debt kas been contracted under

circumstances- wkick migkt render tke debtor liable to criminal

proceedings, it is not enougk to skew tkat tke creditor was tkereby

induced to abstain from prosecuting.

In Windkill Local Board v. Tint ((f), it was decided tkat an

(«) See 1 & 2 Will. IV. c. 37
;

"

(<?) [1894] 1 Q. B. lU; G3 L. J.

and 50 & 51 Vict. c. 46. And see Q. B. 9C.

Lamb v. G. N. Ry. Co., [1891] 2 (r) But see now the Stamp Act,

Q. B. 281 ; 60 L. J. Q. B. 489
;

1891 (54 & 55 Vict. c. 39), sects. 52,

Hewlett f. Allen, [1892] 2 Q. B. 53, which consolidates the previous

662 ; 62 L. J. Q. B. 9. statutes.

[o) Cope V. Rowlands (1836), 2 (.v) See Johnsons. Hudson (1809),

Gale, 231 ; 2 M. & W. 149 ; Bens- 11 East, 180 ; 10 R. R. 465.

ley V. Bignold (1822), 5 B. & Aid. {t) (1882), 10 Q. B. D. 572 ; 46

335 ; 24 R. R. 401 ; and Cundell J. P. 503 ; following Ward v.

V. Dawson (1847), 4 C. B. 376; 17 Lloyd (1843), 7 Scott, N. R. 499;
L. J. C. P. 311 ; Melliss v. Shirley 6 Man. & G. 785 ; and see Rourke
Local Board (1885), 16 Q. B. D. v. Mealy (1879), 41 L. T. 168;
446 ; 54 L. J. Q. B. 408. 4 L. R. Ir. IG'!.

(p) Smith r.Mawhood (1845), 14 («) (1^90), 45 Ch. D. 351; 59

M. k W. 4b-2 ; 15 L. J. Ex. 149

;

L. J. Ch. 608. See also Jones r.

Smith V. Wood (1889), 24 Q. B. D. Merionctlishire Building Society,

23 ; 37 W. R. 800. [1892] 1 Ch. 173 ; 61 L. J. Ch. 138.
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agreement by the defendants at a trial to abate an indictable

nuisance (the obstruction of a highway) within a certain time, in

consideration of the prosecutors consenting to a verdict of Not
Guilty, cannot be enforced, because it is founded on an illegal

consideration.

So, too, an indemnity given to bail, whether by the prisoner

bailed or another, is illegal, because in effect it deprives the public

of the intended security for the conduct of the defendant {x).

Another illustration of an illegal contract is afforded by the case

of Scott V. Brown(?/). It was there held that an agreement between

two or more persons to induce would-be buyers of shares in a

company, contrary to the fact, to believe that there was a market

for the shares, and that the shares were of greater value than they

really were, was illegal, and that no action could be maintained in

resjDect of such agreement or purchase of shares.

A contract perfectly good and legal in itself may become bad and

illegal by being connected with a previous illegal contract. A man
once brought an action on a covenant for payment of money. But

the defendant set ^x\) the defence that a contract had been formerly

entered into between himself and the plaintiff, by the terms of

which the plaintiff was to sell him some land for the illegal purpose

of being sold by lottery ; and he said that the deed on which the

plaintiff was now suing him was a security for the purchase-money

of that land. The judges considered that this j^lea was an answer

to the plaintiff's claim. "It is clear," they said, " that the cove-

nant was given for payment of the purchase-money. It springs

from and is a creature of the illegal agreement, and, as the law

would not enforce the original illegal contract, so neither will it

allow the parties to enforce a security for the purchase-money,

which by the original bargain was tainted with illegality " (z).

Money paid for an illegal purj)ose may be recovered back any

time before the illegal purpose has been carried out(«); but not

afterwards, because then the parties are in pari delicto, and the

{x) See Consolidated Exploration

and Finance Co. v. Musgrave,
[1900] 1 Ch. 37; 69 L.J. Ch. 11;

following Wilson v. Strugnell, and
Herman v. Jeuclmer, infra.

{y) [1892] 2 Q. B. 724; 61 L.J.
Q. B. 738.

{£) Fisher v. Bridges (1854), 24

L. J. Q. B. 165; 3 E. & B. 642;
and see Jennings v. Hammond
(1882), 9 Q. B. D. 225 ; 51 L. J.

Q. B. 493 ; Shawj;. Benson (1883),
11 Q. B. D. 563; 52 L. J. Q. B.
575; Ex }mrte Poppleton (1884),
14 Q. B. D. 379; 54 L. J. Q. B.
336.

(r») Taylor v. Bowers (1876), 1

Q. B. D. 291 ; 45 L. J. Q. B. 163;
and Wilson v. Strugnell (1881), 7
Q. B. D. 548 ; 50 L. J. M. C. 145.

But see Herman r. Jeuchner (1885),
15 Q. B. D. 561 ; 54 L. J. Q. B.
340.
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maxim melior est conditio possidentis applies. " The true test," it

was said in a case wliere a man tried unsuccessfully to get back a

bank-note ke had given a brotkel-kousc keejjer as a security for a

debt for wines and suppers at tke brothel (J), "for determining

whether or not the plaintiff and the defendant were in pari delicto,

is by considering whether the plaintiff could make out his case

otherwise than through the medi^^m and by the aid of the illegal

ti'ansaction to which he was himself a party." So in Simpson v. Glaucina

Bloss (c), the plaintiff had bet 25 guineas with a Captain Brograve and the

that a mare named Glaucina would win the Epsom Stakes, and the oJ^'t"^
^

^ Stakes,
defendant agreed to contribute to the extent of 10 guineas.

Glaucina won, and, in the expectation of getting the whole

25 guineas fi'om the Captain, the plaintiff paid the defendant his

10 guineas. Unfortunately, Brograve immediately afterwards

died, and the plaintiff never received the money. It was held that

he was not entitled to recover the 10 guineas he had prematurely

paid away, because his claim to do so was too much mixed up with

the illegal transaction in which he and the defendant and Brograve

had been jointly engaged. So in Kearley v. Thomson (fZ), it was Kearley t>.

held that money paid to the solicitors of a petitioning creditor to Thomson.

induce them not to appear at the public examination of a bankrupt

and oppose his discharge cannot be recovered, although the contract

is illegal, if there has been part performance of the contract.

When it is doubtful whether a conti-act is legal or illegal, the

presumption of law is in favour of its being legal (e).

Closely connected with the present subject is the doctrine of Ultra vires,

ultra vires. That is the name given to those contracts which, being

beyond the pui'poses of its existence, a corporation has no power to

make, and which are therefore void. See the notes to Arnold v.

Mayor of Poole and Clarke v. Cuckfield Union, ante, ^•^. 27 et seq.

(b) Tavlor v. Chester, L. R. 4 L. J. Q. B. 288.

Q. B. 309 ; 38 L. J. Q. B. 225
;

{e) Lewis v. Davison (1839), 4
and Herman v. Jeuclmer, ubi sup. M. & W. 654 ; 1 H. & H. 425

;

(c) (1816), 7 Taunt. 246 ; 2 Hire Purchase Furnishing Co. r.

Marsh. 542. Eichens (1887), 20 Q. B. D. 387 ;

{d) (1890), 24 Q. B. D. 742 ; 59 58 L. T. 460.
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PEARCE V. BROOKS. (186G)

[L. E. 1 Ex. 213 ; 35 L. J. Ex. 134.]

A coaeh-builder who knows a woman to be a prostitute

cannot recover for the price of a miniature brougham which

he lets her have on credit, and wliich he is well aware she

is going to use as part of her display to attract men.

In deciding this case tlie Court followed Cannan v. Bryce (/),

where it was held that money lent and applied by the borrower for

the purpose of settling losses on illegal stock-jobbing transactions,

to which the lender was no party, could not be recovered back by
him.

There is a case of Lloyd v. Johnson (</), which may be thought to

some extent to conflict with the leading case. The action was

brought by a laundress against a woman of the town for the wash-

ing of a variety of dresses and some gentlemen's nightcaps, the

plaintiff being well aware of the use to which the latter were put.

It was held, nevertheless, that the plaintiff was entitled to recover.

"This unfortunate woman," said Buller, J., " miist have clean

linen ; and it is impossible for the Court to take into consideration

which of these articles were used for an improjDer pui'i^ose and

which were not."

To defeat the plaintiff's claim in an action of this kind, when he

knew the purpose his goods were going to be put to, it is not

necessary to show that he looked expressly to the profits of the

prostitution for payment.

Bonds given as an immoral consideration, e.g.^ to induce the

obligee to live in fornication with the obligor, are void (A), though

it is otherwise when the bond is given in consideration of 'past

seduction (?'), even though the obligor does not cease to cohabit

with the obligee (A;). A mortgage in consideration of a loan made

(/) (1819\ 3 B. k Aid. 179;

22 R. R. 342.

{g) (1798), 1 B. & P. 340; 4

E,. E,. 822.

(A) Walker v. Perkins (1764), 3

Burr. 15G8 ; 1 Wm. Bl. 517.

(i) Turner v. Vaughan (1767),
2 Wils. 339 ; Nye v. Moseley (1826),
6 B. & C. 133 ; 9 D. & R. 165.

(/.:) Hall V. Palmer (1844), 3 Hare,
532; 13 L. J. Ch. 353 ; i^e Vallance
(1,S84), 26 Ch. D. 353; 50 L. T.
474.
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to the mortgagor, -wliose clangliter the raortgagee had seduced, for

the puri)ose of inducing him to allow continuation of the inter-

course, was set aside inWHlyams v. Bullmore (?). And in Brown v.

Brine (to), the plaintiff had seduced a man's wife, and had then

entered into an agreement with the husband that, if the latter

would keep the affair secret, the former would not enforce payment

of a certain bond. The husband died ; and, thinking perhaps that

the secret had died with him, the plaintiff sued on the bond. In

answer to the claim, the executor pleaded the agreement ; but the

plea was held bad, on the ground that there was no valid considera-

tion for the plaintiff's promise. When parties who have been

living in concubinage execute a quasi sej^aration deed to secure an

annuity to the woman, an express provision that the annuity shall

cease on resumption of cohabitation is void(??); and such a

provision will not be implied (o).

The Irish case of Hegarty v. Shine
( p) well shows how severely jp^- t,crpi

the law regards this kind of immorality. The action was by a causa non

servant girl against a man who had had carnal knowledge of her "' *
.'"

with her consent, but without her knowing that he had got a bad

venereal disease. This disease he commiuiicated to her. In an

action as for an assault, it was held that, arising as it did ex turpi

causa, it could not be maintained. It is not obvious, however, how
this decision can be reconciled with the cases of Eeg. v. Bennett (g)

and Eeg. v. Sinclair" (/•), where, under similar circumstances, it was

held that the man might be convicted of an indecent assault, or of

inflicting actual bodily harm, on the principle that fraud vitiates

consent. But the judgment of Fitzgerald, J., even though erron-

eous in law, will well repay perusal. These two cases, however,

were considered and practically overruled in the case of The Queen The
V. Clarence (s), where, in a Coui't of Crown Cases Eeserved, con- Queen v.

sistiug of thirteen judges, it was decided by Lord Coleridge, C. J.,

Pollock and Iluddleston, BB., Stephen, Manisty, Mathew, A. L.

Smith, Wills, and Grantham, JJ. (Field, Hawkins, Day, and

Charles, JJ., dissenting), that a man cannot be convicted of luilaw-

fully and maliciously inflicting grievous bodily harm, or of au

assault occasioning actual bodily harm, who, at a time when ho

knew, but his wife did not know, that he was suffering from

{I) (1864), 33 L. J. Ch. 461
;

64 L. J. Ch. 465.

9 L. T. 216. {i}) (1878), 4 L. E. Ir. 288 ; 14

(;«) (1875), 1 Ex. Div. 5 ; 45 Cox, C. C. 145.

L. J. Ex. 129. (-?) (1865), 4 F. & F. 1105.

in) Expartel^Sidien (1874), L.E. {r) (1867), 13 Cox, 28.

9 Ch. 670 ; 43 L. J. Bk. 121. (.v) (1888), 22 Q. B. D. 23; 10

(o) Re Abdy, [1895] 1 Ch. 455 ; Cox, C. C. 511.
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gonorrhoea, had connection with her with the result that the disease

was communicated to her, although she would not have su.bmitted

to the intercourse had she been aware of his condition.

In the recent case of Hope v. Walter (<), a house sold by auction

was described as an " eligible freehold jiroperty for investment,"

let on a quarterly tenancy at £55 a year. It was discovered before

completion that the house at the date of the sale was used by the

tenant as a disorderly house, of which fact both the vendors and

purchaser were previously ignorant. Although the agreement of

tenancy contained a covenant not to use the house as a disorderly

house and a proviso for re-entry on breach of the covenant, the

Court of Appeal held that the improj^er use of the house (exposing as

it did the owner to criminal proceedings if he took no steps to

prevent it) was a sufficient ground for refusing specific performance

at the suit of the vendors.

The principles above stated apply equally to all contracts having

an immoral tendency. In Poplett v. Stockdale (h), it was held that

the printer of an immoral and libellous work called the "Memoirs

of Harriette Wilson " could not maintain an action for his bill

against the publisher who employed him. "Everyone," said Best,

C. J., " who gives his aid to such a work, thoiigh as a servant, is

responsible for the mischief of it." In Pores v. Johnes(a:;), the

defendant had told the plaintiff, a printseller in Piccadilly, to send

him " all the caricature prints that had ever been jxiblished."

The plaintiff accordingly sent a large quantity, but the defendant

refused to receive them, on the ground that the collection contained

several prints of obscene and immoral subjects. "For prints,"

said Lawrence, J., " whose objects are general satire or ridicule of

prevailing fashions or manners, I think the plaintiff may recover

;

but I cannot permit him to do so for such whose tendency is

immoral or obscene ; nor for such as are libels on individuals, and

for which the plaintiff might have been rendered criminally

answerable for a libel."

it) [1900] 1 Ch. 257 ; 69 L. J.

Ch. 166.

(m) (1825), R. & M. 337 ; 2 C. &

P. 198.

(,r) (1802), 4 Esp. 96 ; 6 R. R.
840.
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Contracts Impeding Aduniiistyation of the Law.

SCOTT V. AVERY. (1855) [46]

[5 H. L. C. 811 ; 25 L. J. Ex. 303.]

This was an action by a gentleman, whose ship had

been lost, against a Newcastle Insurance Association, of

which both plaintiff and defendants were members. The

defendants relied on one of the rules of theii' association

(which the plaintiff as a member had, of course, bound

himself to observe) providing that no member should bring

an action on a policy till certain arbitrators had ascertained

the amount that ought to be paid. In answer to tliat

objection, the plaintiff contended that an agreement which

ousts the superior Courts of their jurisdiction is illegal and

void, and that the rule rehed on by the defendants was of

such a nature.

This view, however, did not prevail. Judgment was

given for the defendants on the ground that the contract

did not oust the superior Courts of their jurisdiction, hut only

rendered it a condition precedent to an action that the amount

to he recovered should he first ascertained by \the persons

specified.

By the common law an agreement to refer disputes to arbi- General

tration, to the exclusion of the jurisdiction of the ordinary ^" ^'

Courts, is, generally speaking, inoperative, as being voidable on

gi'ounds of public policj'. But although, as a rule, such an

agreement will not avail to oust the Courts of their jurisdiction, and

so to prevent an injured party from seeking redress in the ordinary Action for

way, yet it is so far valid that an action may be successfully main- breach,

tained for the breach of it. The practical effect of the common law

rule is not, however, very considerable, inasmuch as the Legislature

has virtually rendered such an agreement cajmble of being enforced.

It is provided by the Arbitration Act, 1889(52 & 53 Vict. c. 49), ArLitra-

repealing and replacing the Common Law Procedure Act, 185-1 ^''g' '
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(17 & 18 Vict. c. 125), tliat a submission is irrevocable, unless a

contrary intention is exjiressed, except by leave of tbe Court ; and

wliere there is a submission to arbitration, and any party commences

an action, any party to such legal proceedings may apply to the

Court to stay such proceedings, which stay will be granted if the

Court is satisfied that there is no sufficient reason why the matter

should not be referred in accordance with the submission (y). And,

as may well be supposed, the discretion thus given to the Court is

usually exercised to compel the reference to arbitration, except in

the presence of special circumstances which would render such com-

pulsion inequitable. Thus, in a case(3) luliere fraud is charged, the

Court will in general refuse to send the dispute to arbitration if the

party charged with the fraud desires a public inquiry. But when

the objection to arbitration is raised by the party charging the fraud,

the Court will not necessarily accede to it, and, indeed, will never

do so unless a prima facie case of fraud is proved.

The application to stay proceedings under the Arbitration Act,

1889, may be made " at any time after appearance, and before

delivering any pleadings or taking any other steps in the proceed-

ings " (a). An application for a stay of proceedings until security for

costs be given (6), or for particulars or for interrogatories (c), is a

step in the proceedings ; but a notice requiring the delivery of a

statement of claim ((/), or obtaining further time for the delivery of

a defence {e), or filing affidavits in answer to aSidavits filed in

(y) Farrar v. Cooper (1890), 44

Ch. D. 323 ; 59 L. J. Ch. 5U6 ;

Turncock v. Sartoris (1890), 43

Ch. D. 150 ; 62 L. T. 209 ; In re

Carlisle (1890), 44 Ch. D. 200 ; 59

L. J. Ch. 520; In re Smith and
Service (1890), 25 Q. B. D. 545 ;

59 L. J. Q. B. 533 (explained in

Manf;he.-<ter Ship Canal Co. v.

Pearson, [1900] 2 Q. B. 006; 69

L. J. Q. B. 852) ; United Kingdom
Steamship Assoc, v. Houston,

[1890] 1 Q. B. 567 ; 65 L. J. Q. B.

484. See also Knis^ht v. Coales

(1887), 19 Q. B. D. 296 ; 56 L. J.

Q. B. 486 ; Lyon r. Johnson (1889),

40 Ch. D. 579 ; 58 L. J. Ch. 626
;

Jackson v. Barry By. Co., [1S93]

1 Ch. 238 ; 68 L. T. 472 ; Belfield

V. Boui-ne, [1894] 1 Ch. 521 ; 63

L. J. Ch. 104; and Bright t^. River

Plate Construction Co., [1900] 2

Ch. 835 ; 70 L. J. Ch. 59. As to

the jurisdiction of the Court to

review the findings of an arbitrator,

see Darlington Waggon Co. v.

Harding, [1S91] 1 Q. B. 245 ; 60

L. J. Q. B. 1 10 ; and In re Whiteley
and Roberts Arbitration, [1891]
1 Ch. 558 ; 60 L. J. Ch. 149.

(;) Russell v. Russell (1880), 14

Ch. D. 471; 49 L. J. Ch. 268;
Davis V. Starr (1889), 41 Ch. D.
242 ; 58 L. J. Ch. 808 ; explained
in Renshaw v. Queen Anne Man-
sions Co., [1897] 1 Q. B. 662 ; 66

L. J. Q. B. 496. See also Barnes
V. Youngs, [1898] 1 Ch. 414 ; 67

L. J. Ch. 263 ; aud Parry i\ Liver-
pool Malt Co., [1900] 1 Q. B. 339 ;

69 L. J. Q. B. 161.

{a) Sect. 4.

{b) Adams v. Catley (1892), 66

L. T. 687 ; 40 W. R. 570.

(c) Chappell v. North, [1891] 2

Q. B. 252; 60 L. J. Q. B. 554.

{d) Ives V. Willans, [1894] 2 Ch.
478 ; 63 L. J. Ch. 521.

(e) Ford's Hotel Co. v. Bartlett,

[1896] A. C. 1 ; 65 L. J. Q. B. 166.
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support of an application for tlie api^ointment of a receiver (/), have

been held not to amount to a step in the i)roceedings. A stay will

also be refused after an order has been made in the defendant's

favour—as, for example, for discoveiy—on a summons for dii-ec-

tions (gr).

It has been decided {h) that the Court has jurisdiction to interfere

by ^injunction, on equitable grounds, to restrain the defendant

from proceeding to arbitration when an action has been brought

impeaching the instrument containing the agreement for reference.

It is doubtful whether an agreement, that the parties to aa arbi-

tration will not ask that a special case shall be stated for the

opinion of the Court, is valid {i).

As appears from the leading case, although a contract to refer is

in genei-al voidable, it is quite open to the parties to impose a con-

dition precedent to the right of action ; as, for example, that the

amount of damages shall be ascertained by arbitration, or, as in

the case of an ordinary building contract, that the builder is only

to be paid if the architect or engineer ceitifies that the work has Archi-

been properly done {k). "^Tien such a condition precedent is im- '^^^^P'

posed by the agreement of the parties, no action, of coiu'se, lies condition

until the condition upon which it may be bi'ought has been duly precedent.

performed (/). A good illustration of this is to be found in the case Cale-

of Caledonian Insurance Co. v. Gilmour (y?;). There, a policy of donian

fire insurance provided that any difference as to the amount pavable ^?f

'

under it in respect of any alleged loss or damage by fire should be

referred to arbitration, and that '
' the obtaining of such award shall

be a condition precedent to the commencement of any action upon

(/) Lalinoif v. Hammond, ments in the Court of Appeal in

[189S] 2 Ch. 92; 67 L. J. Ch. the recent case of Chambers v.

370. Goldthovpe, [1901] 1 K. B. 624:

((/) County Theatres and Hotels, ro L. J. K. B. 4S2. And see

Limited v. Knowles, [19021 1 K. B. Columbus Co. r. Clowes, [1903] 1

480 ; 71 L. J. K. B. 351 ; Richard- K. B. 244 ; 72 L. J. K. B. 330.

son V. Le Maitre, [1903] 2 Ch. (0 Edwards r. Aberayon Mut.

222. Ship. Ins. Co. (1876), 1 Q. B. D.

ti.\ xrv*. Tvr n on'T 1 /-> t> 563 : 44 L. J. Q. B. 67 ; Collins v.
(A) Kitts r. Moore, [189ol 1 Q. B. t i /iu-n\ < * n r-, aq

oso CA T T nu icn -^ J- J.- Locke (18(9), 4 App. Las. G/4 48
2o6 64 L. J. Ch. 1-52 : distin- t t -o n eo \t- t>- tj~ v.- -KT _iT, T J T> <-. L. J. p. C. 68 Viney v. Bifjnold
guLshing North London Ry. Co. V. mqq-\ .in n "r "n i79 ^^7 t t
Gr. N. Ry. Co. (1883), 11 Q. B. D. ^^g'^'sf

Q- ^- ^- ^'^
,
o7 L. J.

30 ; 52 L. J. Q. B. 380.
•^^^^^- ^"ggg-j ^ (._ g- . ^ -^ ^^q^

(0 See /« re Montgomery (1898), gee also Trainer v. Phoenix Fire
78 L. T. 406. Assurance Co. (1892), 65 L. T. 825

;

{k) As to the liability of an Scott v. Mercantile Accident In-

architect for negliofence in giving surancc Co. (1892), G6 L. T. 811
;

certificates for work done, refer- and Spuriicr v. La Cloche, [1902]
ence should be made to the judg- A. C. 446 ; 71 L. J. P. C. 101.
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Fitz-

gerald

tliG policy "
; and it was held, that the obtaining an award was a

condition precedent to a right of action by the insured.

The extent of the decision in Scott v. Avery may bo well illustrated

Dawson v. by comparing the two cases of Dawson v. Fitzgerald (ji) and Bab-

bage V. Coulbourn (o). In the former, a lessee had covenanted with

his lessor that he would keep such a number only of hares and

rabbits as would do no injury to the crops, and that in case he kept

such a number as should injure the crops he would pay a fair and

reasonable compensation, the amount of such compensation, in case

of difference, to be referred to arbitration. The lessor having

brought an action for breach of covenant, it was held that the cove-

nant to refer the amount of compensation ivas a collateral and distinct

covenant from that to pay for the damage done, and therefore, that the

action was maintainahle although there had been no arbitration . Thus

the lessor might sue on the covenant to pay compensation, leaving

the lessee to pursue one of two coui-ses—either to bring an action

for not referring, or to apply under the Act to have the proceedings

stayed. If, however, the Court had come to the conclusion that, on

the true construction of the agreement, it amounted only to a

simple covenant to pay such damages as should he ascertained by an

arhitrator, no action would have lain till he had so ascertained

them. And now compare with this decision the case of Babbage v.

Coulbourn. There, by a written agreement, the tenant of a fur-

nished house agreed at the expii'ation of the term to deHver up

possession of the house and furniture in good order, and in the

event of loss, damage, or breakage, to make good or pay for the

same, the amount of such payment, if disputed, to be settled by

arbitration. It was held that the settlement of this amount by

arbitration was a condition precedent to the right of the landlord to

bring an action in respect of the dilapidations. As was observed

by Huddleston, B., "The question in all these cases is whether or

not there are separate and independent covenants : a covenant that

an act shall or shall not be done, and a covenant to refer. Here

the defendant agreed to deliver up the furniture in a certain condi-

tion, and agreed, not indei^endently to refer, but to deliver up the

furniture and pay any sum awarded by the valuers."

It must be observed that in many cases the real question between

the parties to an agreement containing an arbitration clause is

whether the matter in dispute is within or without the terms of this

clause. This generally is a question for the arbitrator himself, and

not for the Court. In an ai^plication on a summons for a compulsory

Babbage
V. Coul-
bourn.

(«) (1876),lEx. D.267; 45L.J.
Ex. 893.

{o) (1882), 9 Q. B. D. 235 ; 51

L. J. Q. B. 638.
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reference under the provisions of the Common Law Procedure Act,

Lord Selborne observed (^): "It struck me tliroughout that the

endeavoui" of the appellants has been to require this Court to do

the very thing which the arbitrators ought to do—that is to say, to

look into the whole matter, to construe the instrument, and to

decide whether the thing which is complained of is inside or outside

the agreement."

The Couit will not grant specific performance of an agreement to

refer by compelling a party to appoint an arbitrator, or to execute

an arbitration bond ; and the Arbitration Act, 1889, does not give

the Court power to make such an order ((/).

The Legislature has, for public purposes, established certain ex-

ceptions to the general rule that agreements between private parties

cannot oust the j urisdiction of the Coiu'ts, and has, in some instances,

made arbitration obligatory by Act of Parliament. The most

notable examples are the statutory provisions for reference to

arbitration in the case of friendly and building societies (r), and the

compulsorj- references under the Piailway Companies Arbitration

Act, 1859 (22 & 23 Vict. c. 59). Some statutes provide that certain

disputes shall be settled by arbitration, and give the Coui-t power

to stay proceedings in an action, '

' upon being satisfied that no

sufficient reason exists why the matter cannot be or ought not to be

referred to arbitration." In such cases the burden (s) lies on the

plaintiff to show some sufficient reason why the dispute should not

be so referred.

Specific

perform-
ance.

Friendly
Societies-,

&c.

(p) Willesfordi>.AVatson(1873),

L. K. 8 Ch. Ap. at p. 477 ; 42

L. J. Ch. 447 ; but see Piercy v.

Young (1879), 14 Ch. D. 20U ; 42

L. T. 710.

(q) In re Smith and Service

(1890), 25 Q. B. D. 545 ; 59 L. J.

Q. B. 533 ; United Kingdom Steam-
ship Assoc. '. Houston, [1896] 1

Q. B. 567; 65 L. J. Q. B. 484.

But see Manchester Ship Canal Co.

V. Pearson, [1900] 2 Q. B. 606; 69

L. J. Q. B. 852.

{>) Building Societies Act, 1884

(47 & 48 Vict. c. 41). See AYestem
Suburban, &c. Co. v. Martin (1886),

17 Q. B. D. 609; 55 L. J. Q. B.
382 ; Christie v. Northern Counties
Building Society (1890), 43 Ch. D.
62 ; 59 L. J. Ch. 210.

(v) Hodgson r. Railway Pass.
Ass. Co. (1882), 9 Q. B. D. 188;
Fox V. Railway Pass. Ass. Co.

(1885), 54 L. J. Q. B. 505 ; 52 L. T.
672.

S.—C.
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Restraint of Trade.

[47]

Partial

restraint

good if

reasonable
and there

is con-

sideration.

MITCHEL V. REYNOLDS. (1711)

[1 P. Wms. 181.]

In Liqiiorpond Street, Holboru, something like 200 years

ago, there dwelt a prosperous baker, who sold his business

to the plaintiff, and executed a bond in which he undertook

not to carry on the business of a baker in the parish of

St. Andrew, Holborn, for five years, under a penalty of

£50. The baker did not know his own mind, and long

before the five years were over he was baking away as

hard as ever, and in the aforesaid parish, too. But he

had to pay Mitchel the £50.

To make a contract in restraint of trade good, two conditions

must be complied with :

—

(1.) There must he a consideration;

and this is necessary even though the contract is under seal (t),

(2.) The restraint must he a reasonahle one;

that is to say, it must not be greater, either as to space or time,

than sixch as to afford a fair protection to the interest of the party

in whose favour it is submitted to, and must not be injurious to

the interests of the public.

The reasonableness of a restraint differs according to trades and

professions ; whether any particular contract is reasonable or not,

being a question of laiv for the Court (?f). A tabular statement of

cases (down to 1854), showing what restrictions have been held valid

and what void in different kinds of business, is subjoined to the

report of the case of Avery v. Langford [x) ; and the later decisions

[t) Because, otherwise it would
be vnreasonable. The Court, how-
ever, will not inquire into the

adequacy of the consideration,

though if it were so small as to

be merely colourable the agreement
might be held bad. See Hitchcock
V. Coker (1837), 6 A. & E. 438

;

6 L. J. Ex. 266 ; and Pilkington
r. Scott (1846), 15 M. & W. 657

;

15 L. J. Ex. 329.

{k) See per Lindley, M. R., in
Haynes r. Doman, [1899] 2 Ch.
24 ; 68 L. J. Ch. 419.

[x) (1854), Kay, 667; 23 L. J.

Ch. 837.
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in the same form are given at p. 345 of Sir F. Pollock's "Principles

of Contract," 6th. edition (y).

Contracts that a solicitor shall not practise "in London or within Solicitor,

150 miles "(2), or (in another case) "in any part of Great Britain" (o); Horse-hair

that a horse-hair mannfactui'er shall not trade " within 200 miles of manufac-

Birmingham "
(6) ; that a milkman shall not sell milk " within five -.t-ii.

'

miles fi'om Northampton Square in the county of Middlesex "(c);

that a surgeon shall not practise on his own account within seven Surgeon,

miles of a country town (rZ) ; and that a publisher shaU not carry Publisher.

on the trade "within 150 mUes of the General Post Office,

London "(e), have been held to be valid contracts in restraint of

trade. On the other hand, an agreement that a dentist—" a Dentist

moderately skilful dentist " — should abstain from practising

within 100 miles of York was held void, as the distance was greater

than was necessary to protect the interest of the person with whom
he had contracted (/).

A contract in restraint of trade may be xmrtly good and jyartly Contract

had. Thus, in Mallan v. May((7), the defendant was engaged as maybe

an assistant to the plaintiffs, who were dentists, and promised that, Sood and
when he left them, he would not practise as a dentist in London or partly bad.

in any other place in England or Scotland lohere they might have been

practising. This covenant was held good as to London ("London"
being held to be the city of London), but bad as to all the other

places. So in a case (h) where a person bound himself not to carry

on the trade of a perfumer, toyman, or hair merchant within the

cities of London or Westminster, or loithin the distance of 600 miles, it

(y) See also Perls v. SaaKeld, 18 Eq. 51S ; 43 L. J. Ch. 659;
[1892] 2 Ch. 149; 61 L. J. Ch. Pabner !. Mallett (1887), 36 Ch. D.
409 ; JVIoenich v. Fenestre (1892), 411 ; 57 L. J. Ch. 226 ; and Rogers
61 L. J. Ch. 737 ; 67 L. T. r. Drmy (1887), 57 L. J. Ch. 604

;

602. 36 W. K. 496.

iz) Bunn i: Guy (1S03;, 4 East,
(g) Tallis i\ TaUis (1853), 1 E. &

190 ; 7 R. R. 210 ; and see Dendy g. 391 ; 22 L. J. Q, B. 185.
V. Henderson (1855), 11 Ex.194; / ^-x tt n /iooi\ t
24 L. J. Ex. 324 ; May v. O'Neill Jf^ Sf^'fJ" ?Ttl<^ ^'

^

(1875), W. N. 179 ; 44 L. J. Ch. ^"^S- /35
;

6 M. & P. 568.

660. iff) (1843), 11 M. & W. 653; 12

(«) Whittaker v. Howe (1841), 3 ^- J- Ex. 376; and see Baines v.

Beav. 383; 52 R. R. 162. Geary (1887), 35 Ch. D. 154; 66

(b) Harms v. Parsons (1861), 32 L. J. Ch, 935
;
Davies v. Lowen

Beav. 328 ; 32 L. J. Ch. 247. (1891), 64 L. T. 655; Rogers v.

(c) Proctor v. Sargent (1840), 2 Maddocks, [1892] 3 Ch. 346 ; 62

M. & G. 20 ; 2 Scott, N. R. 289

;

L. J. Ch. 219 ;
Haynes v. Doman,

and BenweU r. Inns (1857), 24 ^^'P^'^-

Beav. 307 ; 27 L. J. Ch. 663. (h) Price v. Green (1847), 16 M.
(d) Saintor v. Ferguson (1849), & W. 346; 16 L. J. Ex. 308; but

7 C. B. 716; 18 L. J. C. P. 217. see Baker v. Hcdgecock (1888), 39
See also Gravely r. Barnard (1874), Ch. D. 520 ; 67 L. J. Ch. 889.

o2
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Dubowski
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was held that tlio badness of the restraint as to the 600 miles' radius

would not vitiate its goodness as to London and Westminster.

In all these cases the distance is measured, not by the nearest

convenient route, but «s the crow flies {i).

Until recently it was thought that, if the area tvas unlimited, a

covenant in restraint of trade was on the face of it bad ; and, for a

considerable time, the law on this subject was in a very unsatis-

factory and uncertain condition. The matter, however, was settled

by the House of Lords in the important case of Nordenfelt v.

Maxim-Nordenfelt Gmis and Ammunition Co. {k), which must now

be considered as the leading case on this branch of law. It was

there held that the true test of the validity of a covenant which is in

restraint of trade, whether the restraint he general or partial, is

whether it is or is not reasonable ; and that such a covenant may he

unlimited in point of space, provided that it is not more than is reason-

ably necessary for the protection of the covenantee, and is in no ivay

injurious to the interests of the public. The judgments of Lord

Herschell, L. C, and Lord Macnaghten, contain an exhaustive

review and criticism of the earlier cases on this point, and trace the

changes in the law which have been rendered necessary by the

altered conditions of commerce and of the means of communication

which have been developed in recent years.

It has recently been held that a covenant " not to employ anyone

or retail milk on his own account in the neiyJihourhood of South-

ampton or Norham," was neither too wide nor too indefinite, and

that the word " neighbourhood " meant immediate neighbourhood.

"The word ' neighbourhood,' " said Channell, J., " equals in this

case a distance to stop competition " (Z). Another recent case to

which reference should be made is Dubowski v. Goldstein (m). The

defendant entered into an agi-eement to serve the plaintiff in his

business of dairyman as a milk-carrier, and agi'eed that he would

not dui'ing the continuance of the service nor at any time thereafter

(i) Mouflet V. Cole (1872), L. R.
8 Ex. 32 ; 42 L. J. Ex. 8.

(k) [1894] A. C. 535; 63 L. J.

Ch. 90S. See also Underwood r.

Barker, [1899] 1 Ch. 300 ; 68 L. J.

Ch. 201. Former modern cases

are Leather Cloth Co. «•. Lorsont

(1869), L. R. 9 Eq. 345 ; 39 L. J.

Ch. 86 ; AIlsopp v. Wheatcroft
(1872), L. R. lo Eq. 59 ; 42 L. J.

Ch. 12 ; Roussillon v. Roussillon

(1880), 14 Ch. D. 351 ; 49 L. .J. Ch.
339; Davies v. Davies (1887), 36

Ch. D. 359; 56 L. J. Ch. 962;

Mills r. Dunham, [1891] 1 Ch. 576;
60 L. J. Ch. 362 ; Badische Anilin
Fabrik v. Schott, [1892] 3 Ch. 447

;

61 L. J. Ch. 698. These, and
many earlier cases, are, of course,
now annulled so far as they conflict

with the modern rule established
by the decision of the House of
Lords in Nordenfelt's case.

(/) Stride v. Martin (1898), 77
L. T. 600.

{>») [1896] 1 Q. B. 478 ; 65 L. J.
Q. B. 397.
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serve, for his own benefit or for the benefit of any other person, or

solicit or in any way interfere with any of the customers who
should at any time be served by the plaintifi in his business. The
Coiu't of Appeal held that this clause was severable, and that an
injunction could properly be granted restraining the defendant

from serving persons who were customers of the plaintiif di;ring the

employment of the defendant by the plaintiff. Lord Esher, M. E.,

and Eigby, L. J. (Lopes, L. J., dissenting), fmother held that,

without any severance, the restriction clause was valid, as it did not

go beyond what was reasonably necessary for the protection of the

plaintiff's business.

With regard to the right of the vendor of a goodwill to set uj) a Sale of

new business and deal with his old customers, reference should be goodwill.

made to the recent case of Trego v. Hunt (n), approving the decision Trego v.

in the earlier case of Labouchere v. Dawson (o), and overruling the Hunt,

reasoning in Pearson v. Pearson (|)). See ante, p. 95.

Where one trader agrees with another that diu'ing a term of years Construc-

he will not '

' erect or assist, or be in any way concerned or interested *^'^'^*

in the erection or use " of works, or " do anything of the like natui-e
^outM^i"!

which may in any way interfere with or restrict the output, busi- ]vieat Co.

ness, trade, or profits " of the other, it is not a breach of such v. Nelson,

agreement to contract with a third person to take the whole output

of his business, or to contract to purchase at the end of the term

the whole business of that thii'd person, although in the meantime

additional works are to be constructed in connection therewith ; nor

is it a breach to lend money to that thu'd person when such loan is

independent of the contract with him {q).

Combinations in restraint of trade, whether of masters or of men, Hilton v.

are at common law invalid. The great case on the subject is Hilton Eckersley.

V. Eckersley (?•), where a bond entered into by a number of Wigan
mill-owners, who agreed to decide the times, wages, &c., of all their

workmen according to the resolutions of a majority of themselves,

was held void. But it hasieen held that an agreement to parcel Collins v.

out among the parties to it the stevedoring business of a port, and Locke,

so to prevent competition among the parties and to keep up the

price of the work, is not necessarily invalid if carried into eff'ect by

(w) [1896] A. C. 7; 65 L. J. Ch. 377; 63 L. J. Ch. 477; and
Oh. 1. Gophir Diamond Co. v. Wood,

(o) (1872), L. R. 13 Eq. 322; 41 [1902] 1 Ch. 950; 71 L. J. Ch.

L. J. Ch. 427. 550.

[p) (1884), 27 Ch. D. 145; 54 {q) Southland Frozen Meat Co.

L. J. Ch. 32. See the cases there v. Nelson, [1898] A. C. 442 ; 67

cited, and also Vomon v. Hallam L. J. P. C. 82.

(1886), 34 Ch. D. 748 ; 5G L. J. Ch. (>) (1850), 6 E. & B. 47, 66 ; 24

115 ; Smith v. Hancock, [1894] 2 L. J. Q. B. 353.
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proper raeans (s). "It is perfectly lawful," said tlie Court, in

another case (i), "for the owners of three quarries to agree that

they will sell theii- commodities upon terms suitable to themselves,

and which they approve of; and although they know that the

purchaser is going to siipply, or offer to sujiply, the Corporation of

Birmingham with the commodity, that does not in the least restrict

theii- right to deal inter se, nor does such dealing deserve to be

characterized as a conspiracy. There is nothing illegal in the

owners of commodities agreeing that they will seU as between

themselves at a certain price, leaving one of them to make any

{other profit that he can." It has, however, been held that an

lagreement by the members of an association not to sell certain

goods at less than a particular price for ten years, and to forfeit

£10 for each contravention of this agreement, was void (m). But

an agreement made by a trader with a purchaser of his commodi-

ties not to sell them below certain prices set out in the agreement,

and that if he sells them again to the trade he will procure a

similar signed agreement from every retailer that he supplies, is

vaHd {x).

A ride of a trade society that no member shall employ any

traveller, carman, or outdoor employee who had left the service of

another member without the consent in writing of his late em-

ployer, until after the expiration of two years from his leaving

such service, is bad {y).

The law relating to what may be termed '

' commercial con-

spiracy," or combinations to exclude the comj)etition of rival

traders, was elaborately discussed in the important case of the

Mogul Steamship Co. v. McGregor, Gow & Co. (2). The defendants,

who were firms of shipowners trading between China and Eurojie,

with a view to obtaining for themselves a monojjoly of the home-

ward tea trade, and thereby keeping up the rate of freight, formed

themselves into an association, and offered to such merchants and

shippers in China as sbipped their tea exclusively in vessels belong-

ing to members of the association a rebate of 5 per cent, on all

freights paid by them. The plaintiffs, who were rival shipowners

trading between China and Euroj^e, were excluded by the defen-

dants from all the benefits of the association, and, in consequence

(*) Collins V. Locke (1879)., i

App. Cas. 674 ; 48 L. J. P. C. 68.

{t) Jones V. North (1875), L. R.
19 Eq. 426 ; 44 L. J. Ch. 388.

(«) Urmston v. Whitelegg (1891),

63 L. T. 455 ; 55 J. P. 453.

(x) Elliman V. Carrington, [1901]
2 Cb. 275; 70 L. J. Ch. 577.

(y) Mineral Water Bottle Society
V. Booth (1887), 36 Ch. D. 465 ; 57
L. T. 573.

(z) [1892] A. C. 25; 61 L. J.

Q. B. 295.
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of sucli exclusion, sustained damage. The Court of Appeal (by

Bowen and Fry, L. JJ., Lord Ester, M. E., dissenting), affirming

the judgment of Lord Coleridge, C. J. (a), held that the association,

being formed by the defendants with the view of keeping the trade

in their own hands, and not with the intention of ruining the trade

of the plaintiffs, or through any personal malice or ill-will towards

them, was not unlawful, and that no action for consjpii'acy was
maintainable ; and this decision was affirmed by the House of

Lords.

Eeference may here be made to a seriog of recent cases arising Allen v.

out of disputes between employers and their workmen, of which Flood.

Allen V. Flood {h) is one of the most important. The facts

in that case were as follows :—Boiler makers in common em-
ployment with the respondents, who were shipwrights working

on wood, objected to work with the latter on the ground that in a

previous employment they had been engaged on ironwork. The
appellant, an official of the Boiler Makers' Union, in response to a

telegram from one of the boiler makers, came to the yard and dis-

suaded the men from immediately leaving their work, as they

threatened to do, intimating that if they did so he would do his

best to have them deprived of the benefits of the union, and also

fined ; they must wait till the matter was settled. The appellant

then saw the managing dii-ector, to whom he said that if the re-

sjiondents, who were engaged from day to day, were not dismissed,

the boiler makers would leave their work or bo called out. The
respondents were thereupon dismissed. The case was twice argued

before the House of Lords, who also obtained the written opinions

of the judges of the High Court, and it was held, by six of their

lordships as against three, that no actionable wrong had been com-

mitted by the aj^pellant. The dicta of Lord Eshcr, M. E., and

Lopes, L. J., in Temperton v. Eussell(c), that it is actionable

maliciously to induce a person not to enter into a contract, were

disapproved ; and it was decided that an act lawful in itself is not

converted by a malicious or bad motive into an unlawful act so as

(a) 21 Q. B. D. 544 ; 59 L. T. <loiie with malicious intent.

514 ; 23 Q. B. D. 598 ; 58 L. J. W [18»<^] 1 Q- B. 715 ; 62 L. J.

Q. B. 4G5. Q- B- 412. The decision in thia

case was that a combinatiun by
{b) [1898] A. C. 1 ; 67 L. J. ^^q qj. more persons to hidnco

Q. B. 119. In Bradford Corpora- others not to deal with, or to cuter
tion V. Pickles, [189o] A. C. 587; into contracts with, a particular
64 L. J. Ch. 759, the House of individual, is actionable, if done
Lords had previously decided that for the purj^ose of injuiinjj that
an act which is lawful in itself does individual, provided that ho is
not become unlawful because it is thereby injured.
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to make the doer of the act liable to a civil action, the dicta in this

regard of LordEsher, M. E., in Bowen v. Hall (t/), and in Temper-

ton V. Eussell(e), being disapproved.

In Iluttley v. Simmons (/), it was held (following Allen v. Flood),

that a combination between two or more persons to induce others

not to employ a particular person nor to permit him to be cmi^loyed,

even if the acts are maliciously done and with an intention to injure

such person, is not actionable if no civil injury results to him in

consequence, for a conspiracy to do certain acts gives a right of action

only when the acts agre^'^r'to he done, and in fact done, would, had they

been done tuithout preconcert, have involved a civil injury to the person

against ivhom they icere directed.

Allen V, Flood {supra) was distinguished in Quinn v. Leathem ((/),

and the following rules established, namely :—(1) A consj^iracy to

injure, if there be damage, gives rise to civil liability; and an

oppressive combination differs widely from an invasion of civil

rights by a single person
; (2) It is an actionable wrong to interfere

with contractual relations recognised by law if there be no sufficient

justification for the interference; and this princii^le is not to be'

confined to inducements to break contracts of service
; (3) If such

wrongful interference with a man's liberty of action is intended to

injure, and in fact damages, a third jjerson, such third person has a

remedy by action
; (4) Annoyance and coercion by many may be

actionable when like conduct on the part of one person would not

be so.

As to what constitutes ^^ sufficient justification''^ for a procurement

of a breach of contractual rights, the two latest cases on this subject

should be considered—Eead v. Friendly Society of Operative Stone-

masons (//), and Glamoigan Coal Co. v. South Wales Miners'

Federation (/). In the former case it was held that persons who,

acting in concert, knowingly and for their own ends induce the

commission of an actionable wrong, and employ illegal means to

bring it about, commit an actionable wrong which is incapable of

justification; while, in the latter, it was held by the Court of

Appeal, reversing a decision of Bigham, J., that an intentional

interference with the legal right of another person, e.g., the pro-

cuiing of a breach of contract with him, is an actionable wrong,

unless there be sufficient justification for the interference. And

{d) (1881), 6 Q. B. D. 333; 50 (^) [1901] A. C. 495; 70 L. J.

L. J. Q. B. 305. P. C. 76.

[e) [1893] 1 Q. B. 715 ; 62 L. J.
^j^^ j-^g^^] 2 K. B. 732 ; 71 L. J.

(/) [1898] 1 Q. B. 181 : 67 L. J. ^- ^- •^^^•

Q. B. 213. (0 [1903] 2 K. B. 515.
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1

tliat the circumstances wliich -will constitute sufficient justification

cannot be satisfactorily defined, and it must be left to the deter-

mination of the Court in each case whether there is sutficient

justification for the interference. Accordingly, "justification"

seems to dei^end upon a consideration of the whole conduct of the

person who interferes—the means he used as well as the end he

had in view.

Picketing,—that is, watching or besetting the house or jjlace of Picketing,

business or the approach thereto, of any person within the meaning

of sect. 7, sub-sect. 4 of the Conspiracy and Protection of Property

Act, 1875 (/o)—excepting where such picketing is for the limited

purposes of obtaining or communicating information according to

the i^roviso to that section, is illegal, and will be restrained by

interlocutory injunction (/). And to watch or beset a man's house

with the view to compel him to do or not to do that which is lawful

for him not to do or to do, is, unless some reasonable justification

for it exists, a wrongful act: (1) because it is an offence within

sect. 7 of the Conspiracy and Protection of Property Act, 1875 {m)

;

and (2) because it is a nuisance at common law for which an action

on the case would lie ; for such conduct seriously interfeies with

the ordinary comfort of human existence and the ordinary enj oyment

of the house beset (h).

Eeference may be made to the Conciliation Act, 1896 (59 & 60 Concilia-

Vict. c. 30), which was passed with the object of preventing strikes ti*^^ -^^^^

between employers and their workpeople.

Moreover, the Trade Union Act, 1871 (o), provides (sect. 3) that Trade

" The purposes of any trade ruiion shall not, by reason merely that V^.^^^r."!

they are in restraint of trade, be unlawful so as to render void or

voidable any agreement or trust." Sect. 4, however, specifies

certain exceptions. Every man has the right to get the best

possible price for his work ; but if others choose to work for less

than the usual prices, the law will not permit violence or undue

influence to be exercised upon them, or upon those by whom they

are emj)loyed, or those with whom they are connected. The follow-

(/.) 38 & 39 Vict. c. 86. Bamford v. Turnley (18G0), 3 B. &
I J. T TuT-ii • nonn 1 S. 62 ; 31 L. J. Q. B. 286; Broder

Ch. 611 ; 65 L. J. Oh. 601.
^y^ . ^^ ^ J. Ch. 4U ; Walter v.

(m) Supra. Selfe (IS.U), 4 Ue G. & Sm. 315
;

(w) Per Lindley, M. E,., and 20 L. J. (Jli. 433 ;
Crump *'. Lam-

Chitty, L. J., in Lyons v. Wilkins bort (1867), L. K. 3 Eq. 469 ; 15

(No. 2), [1899] 1 Ch. 255; 68 L.J. L. T. 600; Charnock v. Coui-t,

(Jh. 146 ; approving Lyons v. Wil- [1899] 2 Ch. 35 ; 68 L. J. Ch. 5u0;

kins (No. I), nuyra ; and holding and Walters f. Green, [1899] 2 Ch.

that it was in no way overruled by 696 ; 68 L. J. Ch. 730.

Allen V. Flood, mpra. See also (o) 34 & 35 Vict. e. 31.
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ing cases may be consulted on tliis subject:—Eex v. Batt (1834),

6 C. & P. 329; Walsby v. Anlay (18G1), 3 El. & El. 516; 30 L. J.

M. C. 121 ; O'Neill v. Longman (1863), 4 B. & S. 376; 9 Cox, 0. 0.

360; Wood v. Bowron (1866), L. E. 2 Q. B. 21 ; 36 L. J. M. C. 5
;

Skinner v. Kitcb (1867), L. E. 2 Q. B. 393; 36 L. J. M. C. 116;

Eeg. V. Druitt (1867), 10 Cox, C. C. 592 ; 16 L. T. 855 ; Spring-

head Spinning Co. v. Eiley (1868), L. E. 6 Eq. 551 ; 37 L. J. Ch.

889 ; Eigby v. Connol (1880), 14 Ch. D. 482; 49 L. J. Ch. 328;

Duke V. Littleboy (1880), 49 L. J. Ch. 802 ; 43 L. T. 216; Wolle v.

Matthews (1882), 21 Ch. D. 194; 51 L. J. Ch. 833; Strick ?;. Swan-

sea Tin Plate Co. (1887), 36 Ch. D. 558; 57 L. J. Ch. 438 ; Cham-
berlain's Wharf, Ld. v. Smith, [1900] 2 Ch. 605 ; 69 L. J. Ch. 783.

The Taff It has recently been decided by the House of Lords that a trade

Vale case, union registered under the Act of 1871 may be sued in its registered

name(p), and the trustees of a trade union can be sued in that

capacity so as to bind the funds of the trade union for a libel con-

tained in a newspaper of which as such trustees they are registered

proprietors, and which is cai'ried on in the interests of the members
of the trade union [q).

Markets. The exclusive right of holding markets, and of preventing sales

by others of marketable articles within the limits of the market,

may be gained by (a) immemorial enjoyment, (b) charter from the

Crown, (c) Act of Parliament. The important cases dealing with

this subject are :—Macclesfield v. Pedley (1833), 4 B. & Ad. 397;

1 N. & M. 708; Macclesfield v. Chapman (1843), 12 M. & W. 18
;

13 L. J. Ex. 32; Ellis v. Bridgnorth (1863), 15 C. B. N. S. 52 ; 32

L. J. C. P. 273 ; PenrjTi v. Best (1878), 3 Ex. D. 292; 48 L. J. Ex.

103; Elwes v. Payne (1879), 12 Ch. D. 468; 48 L. J. Ch. 831;

Goldsmid v. Great Eastern Ey. Co. (1884), 9 App. Cas. 927 ; 54 L. J.

Ch. 162 ; Att.-Gen. v. Horner (1885), 11 Aj^p. Cas. 66; 55 L. J. Q. B.

193; Devonshu-e v. O'Brien (1887), 19 L. E. Ir. 380; Bii-mingham

V. Foster (1894), 73 L. T. 371 ; Stevens v. Chown, [1901] 1 Ch. 894

;

70 L. J. Ch. 571 ; and Newcastle (Duke) v. Worksoii Urban Council,

[1902] 2 Ch. 145 ; 71 L. J. Ch. 487 ; where the distinction between

the franchises of fairs and markets, and the question of tolls, is

exhaustively discussed in the learned judgment of Farwell, J.

{p) Taff Vale Railway v. Amal- K. B. 905.

gamated Society of Railway Ser- (g) Linaker v. Pilcher (1901), 70

vants, [1901] A.. C. 426
; 70 L. J. L. J. K. B. 396 ; 84 L. T. 421.
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Restraint of Marriage.

LOWE V. PEERS. (1768) [48]

[4 Btjkk. 2225 ; Wilhot, 364.]

Peers executed a document to this pm-port :

—

'' I do herchij promise Mrs. Catherine Loice that I wiU not

marry icith any person besides herself; if I do, I agree to pay

to the said Catherine Lowe £1,000 tcithin three months next

after I shall marry anyone else."

Ten years afterwards Peers married a girl tliat was not

Catherine Lowe. The injured lady brought an action on

the document, but it was held void as being in restraint of

marriage. According to the view of the judges, Peers's

promise had not been to marry Mrs. Loire, but not to marry

anybody except jy^rs. Lowe : so that if she refused to marry

him, he would be compelled to be a bachelor all his days.

A general restraint of marriage is against tlie policy of the law, Reason of

because, as Lord Chief Justice Wilmot pointed out in the leading ^^ thing,

case, it encourages licentiousness, and tends to depopulation ; and a

condition imposing such a restraint is void. So also is a condition Keily v.

amounting to a prohuhle prohibition, as where a testator's legacy to Monck.

his daughter was conditional on her marrying a man with an estate

worth £500 a year (r). "How many particular professions," said

the Lord Chancellor, in giving judgment in that case, "are

vii'tually excluded by that condition ? What man of the profession

of the law has set out with a clear unincumbered real estate of

£500 a year, or has acquired such an estate for years after his

entering into the profession ? How many men of the other learned

professions can come within the condition ? It will in effect

exclude 99 men in 100 of every profession, whether civil, mihtary,

or ecclesiastical. It in effect excludes nearly every mercantile man
in the kingdom, for let his personal estate be never so great, unless

he is seised of a real estate of the ascertained descri^jtion, he is

' (»•) Kelly V. Monck (1795), 3 Ridg. P. 0. 205.
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excluded. ... In a word, tlie condition whicli this weak old

man would tave imposed upon his daughters as the price of their

portions does, to my judgment, clearly and unequivocally lead to

a total prohibition of their marriage, and as such ought to be

condemned in every court of justice. And I cannot but say that

the scene of eiimity and discord and disunion which has now pre-

vailed for years in this family ought to teach every man who hears

me the mischievous folly of attempting to indulge his narrowness

and caprice even after he has sunk into the grave." And even if

the restraint is not general, but only for two or three years, there

must be some good reason why the contractor should be restrained

from marrying during that period (s).

How far But, as the general rule, all conditions which do not, directly or

restraint
indirectly, import an absolute injunction to celibacy are valid.

Thus, conditions prohibiting marriage before twenty-one {t), or

with a specified person (v/), or with a Scotchman (x), or with a

papistry), or with a domestic servant {z), or with "a man beneath

her in life, that is to say, beloiv her in social position " (o), are not

illegal.

Consent of Testators leaving young daughters frequently prohibit their

trustee. marriage without the consent of a trustee. This consent, however,

cannot be withheld corruptly or unreasonably (6); and the marriage

will be allowed to take place if it is a proper one (c). It appears to

be a moot point whether conditions requiring marriage with consent

are broken by a first marriage without consent, so as to disable a

legatee from taking upon a second marriage with consent (c?).

It has recently been decided that when a testator bequeaths an

annuity in any event, followed by an additional annuity conditional

on the annuitant marrying with consent, the condition is operative,

and not in terrorem merely (e).

Second Second marriages may be restrained. A husband, for instance,

may leave his widow an annuity which is to cease on her marryingmarriao'es.

{s) Hartley v. Eice (1808), 10 1 Jr. R. 130, C. A.
East, 22; 10 R. R. 228; Baker ?^. (/') Dashwood «;. Bulkeley (1804),

White (1690), 2 Vern. 215. 10 Ves. 230 ; 12 R. R. 128, n.

(#) Stackpoie «^. Beaumont (1796), (p) Goldsmid r. Goldsmid (1815),
3 Ves. 89 ; 3 R. R. 52. Coop. 225 ; 19 Ves. 3G8.

(m) Jervois v. Duke (1681), 1 {d) See Randal v. Payne (1705),
Vern. 19. 1 Bro. C. C. 55 ; Page v. Hayward

{x) Perrinf. Lyon (1807), 9 East, (1705), 2 Salk. 570.

170. {e) In re Nourse, Hampton v.

{y) Duggan v. Kelly (1847), 10 Nourse, [1899] 1 Ch. 63 ; 68 L. J.

Ir. Eq. Rep. 295. Ch. 15 ; following Gillett v. Wray
{z) Jenner v. Turner (1880), 16 (1715), 1 P. Wms. 284 ; and dis-

Ch. D. 188; 50 L. J. Ch. 161. tiuguishing Reynish v. Martin
{a) Greene v. Kirkwood, [1895] (1746), 3 Atk. 330.



RESTRAINT OF MARRIAGE. 205

again. In Allen v. Jackson (/), a testatrix gave tlie income of Allen t^.

certain property to her niece (who was her adopted daughter) and Jackson,

her niece's husband during their joint lives, and to the survivor

during his or her life, with a proviso that if the husband survived

his wife and married again, the projierty should go over. That was
just what happened. The niece died ; the widower married again;

and the gift over took effect. " The j^resent state of the law," said

Baggallay, L. J., "as i-egards conditions in restraint of the second

marriage of a woman, is this, that they are exceptions from the

general rule that conditions in restraint of marriage are void, and
the enunciation of that law has been gradual. In the first instance,

it was confined to the case of the testator being a husband of the

widow. In the next place, it was extended to the case of a son

mailing a ivill in favour of his mother. That, I think, is laid down
in Godolphin's Orphan's Legacy. Then came the case before Yice-

Chancellor Wood of Newton v. Marsden {g), in which it was held to

be a general exception by ivliomsoever the bequest may have been made.

Now, the only distinction between those cases and the present case

is this—that they all had reference to the second marriage of a

woman, and this case has reference to the second marriage of a. num.

But no case has been cited in which a condition has been held to be

utterly void as regards the second marriage of a man; and following

the analogy of the other cases there seems no reason at all ivlnj a

distinction should be drawn betiueen the tivo sexes.^'

Besides making contracts in general restraint of marriage void, Marriage

the law exhibits its tender regard for the hallowed institution hj brokerage

declaring equally void a viarriage brokerage contract, that is, a

contract {e.g., with a lady's maid) to bring about a particiilar

marriage (A). A mother once told a candidate for son-in-lawship,
'

' You shall not have my daughter unless you will agree to release

all accounts." lie agreed, but the agreement was held to be a

marriage brokerage contract, and void (?').

Similarly, a contract relating to the future separation of a married Future

coujole is illegal and void, for such a state of things ought not to be separation,

considered likely to come about ; it ought to be absent from the

thoughts of the blissful pair ; and indeed the contract itself might

lead to a separation. But a contract relating to an immediate Immediate

separation is valid, for it is necessary to make the best of a bad separation.

(/•) (1875), 1 Ch. D. 399; 4.5 (/^ Hall «;. Potter (1G95), 3 Lev.

L T Oil 'no 411 ;
Cole v. Gibson (1750), 1 Ves.

503.

iff) (1862), 2 J. & H. 356 ;
31

(,) Hamilton v. Mohun (1710),
L. J. Ch. 690. IP. Wms. 118.
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thing (A-). If, lioweyer, after tlie separation deed has been exe-

cuted, the contemplated separation does not take place, the deed

becomes worthless, and cannot be construed as a voluntary

settlement {J).

A separation deed need not contain a <lji,m casta clause, and such

a clause will not be implied so as to debar the wife, who has subse-

quently committed adultery, from claiming an annuity stipulated

for (m).

A covenant not to revoke a will is not necessarily against public

policy as being in restraint of marriage (h).

Atheism.

[49] COWAN V. MILBOURNE. (1867)

[L. E. 2 Ex. 230; 36 L. J. Ex. 124.]

Mr. Cowan was the secretary of tlie Liverpool Secular

Society, and the defendant^ the proprietor of some

Assembly Rooms there. Cowan engaged the rooms for a

series of lectures to show that Our Lord's character was

defective, and his teaching erroneous ; and that the Bible

was no more inspired than any other book. At the time

the defendant let the rooms he did not know the nature

of the lectures to be delivered, and when he found out, he

declined to complete his agreement. The secularists now

sued him for breach of contract, but the Court decided that

the purpose for which the plaintiff intended to use the

(;i-) Hmdle7?;.Westmeath(1828), 12; 64 L. J. Q. B. 108; and

6 B. & C. 200 ; 6 L. J. K. B. 115. Wasteneys v. Wasteneys, [1900]

{I) Bindley v. MuUoney (1869), A. C. 446 ; 69 L. J. P. C. 83.

L R 7 Eq. 343 ; 20 L. T. 263. («) Robinson v. Ommanney
\m) Fearon v. Aylesford (1885), (1883), 21 Ch. D. 780; 23 Ch. D.

14 Q. B. D. 792 ; 54 L. J. Q. B. 285 ; 51 L. J. Ch. 894 ; 52 L. J.

33 ; Sweet v. Sweet, [1895] 1 Q. B. Ch. 440.
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rooms was illegal, and the contract one which could not be

enforced at law. "Christianity/,'' said Kelly, C. B., "is

2)art and jmrcel of the law of the kind.''

" Clu'istianity is part of tlie law of Eugland." This is shown Chris-

not merely by the existence of a church establishment, but by the tianity

various punishments inflicted, or capable of being inflicted, on ^-^^ ^^

persons who profanely curse, who break the Sabbath, who use England,

witchcraft, or who give expression to unorthodox views. In a

judgment in a slavery case (o), Best, J., says, " The proceedings in

our Courts are founded ixpon the law of England, and that law

again is founded upon the law of Nature, and the revealed law of

God. If the right sought to be enforced is inconsistent with either

of these, the English municipal Courts cannot recognise it." Not-
withstanding this sti-ong language, however, it would appear that

a contract for the sale of slaves entered into and to be performed in Slavery.

a country where that unnatural traffic is lawful might be enforced

in England (^j).

The following summary from the Laiu Times of July 22ud, 1882, Bias-

on the subject of blasphemy may be of interest :

—

phemy.

" Of the leading cases on this subject the earliest on record is that

of one Atwood, in 15 Jac. 1, who was convicted of speaking words
reflecting on religious preaching, viz., that it was ' but prating, and
the hearing of service more edifying than two hours' preaching.'

Notice may also be made of the trial of one Taylor (Vent. 293), for

uttering gross blasphemies, in the course of which Chief Justice

Hale observed that to say religion is a cheat is to dissolve all those

obligations whereby civU society is preserved ; that Christianity is

part of the laws of England, and therefore to reproach the Ckristian

religion is to speak in subversion of the law. On the same ground
a conviction was sustained in the case of E. v. Woolston (Str. 834),

where the libel st ;ted that Christ was an impostor and fanatic, and
his life and mii-acles were turned into ridicule. In 1763, again,

one Annett was convicted of publishing a libel called ' The Eree
Inquirer,' tending to ridicule the Scriptures, and particularly the

Pentateuch, by representing Moses as an impostor ; and a similar

result followed the case of E. v. "Williams, in 1797, for publishing

Paine's ' Age of Eeason,' in which the authority of the Old and
New Testament was denied, and the prophets and Christ were ridi-

culed. The same doctrine has been fully recognised in other cases,

M r„.bo, .. Cochrnnc (1824), 2 ^.'1 h""^! 861 f^'l. T',^:^'
B. &C. 448; 3 D. & E. G79. 343.
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ono of the latest, porliaps, being that of Caiiile (3 B. & Aid. 161),

who, in 1820, was sentenced to pay a fine of £1,500, to be im-

prisoned for three years, and to find sureties for his good behaviour

during life.

" But, besides the common law, the Legislature itself has made

certain provisions against this kind of offence. The statute 1 Edw. 6,

c. 1, for example, enacts that persons reviling the sacrament of the

Lord's Supper by contemptuous words or otherwise shall suffer

imprisonment. By 1 Eliz. c. 2, again, if any minister shall speak

anything in derogation of the Book of Common Prayer, he shall be

punishable, as there mentioned, hj imprisonment and loss of

benefice. So, also, by 3 Jac. 1, c. 21, whoever shall use the name of

the Holy Trinity profanely or jestingly in any stage-play or show,

is made liable to a fine of £10. Lastly, by 9 & 10 Will. 3, c. 30, it

is enacted that, if any person educated in, or having made profes-

sion of, the Christian religion, shall by writing, teaching, or advised

speaking, assert that there are more gods than one, or deny the

Christian religion to be true, or the Scriptures to be of Divine

authority, he shall, upon the first offence, be incapable of holding

any office or trust ; and on the second conviction shall be for ever

incapable to bring any action, or to bear any office or benefice, and

further shall suffer imprisonment for three years. It has been

held, moreover, that the effect of this enactment is cumulative,

and that an offender against it is still punishable at the common

law."

Reo-. V. In the case of Eeg. v. Eamsay and Foote {q), where the defen-

Ramsay dants were indicted for the publication of blasj)hemous libels in

a newspaper called the Freethinker, the jury were directed that a

blasphemous libel did not consist in an honest denial of the truths

of the Christian religion, but in " a wilful intention to pervert, insult,

and mislead others by means of licentious and contumelious abuse

applied to sacred subjects." The summing up by Lord Coleridge,

C. J., though the law may not be altogether sound, is an admirable

specimen of judicial eloquence, and deserves attention. "It is no

longer true," he said in the coui-se of that address, " in the sense in

which it was true when these dicta were uttered, that Christianity

is part of the law of the land To base the prosecution of a bare

denial of the truth of Christianity simpliciter and per se on the ground

that Christianity is part of the law of the land, in the sense in

which it was said to be so by Lord Hale, and Lord Raymond, and

Lord Tenterden, is in my judgment a mistake. It is to forget that

law grows, and that, though the principles of law remain un-

{q) (1883), 48 L. T. 733 ; 15 Cox, C. C. 231.

and Foote.
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changed, yet (and it is one of the advantages of the common law)

their application is to be changed with the changing cii'cumstances

of the times. Some persons may call this retrogression ; 1 call it

progression of human opinion. Therefore, to take up a book or a

paper, to discover merely that in it the truth of Chi-istianity is

denied without more, and therefore to say that now a man may be

indicted upon such denial as for a blasphemous libel is, as I venture

to think, absolutely untrue. I, for one, positively refuse to lay

that down as law, unless it is authoritatively so declared by some

tribunal I am bound by " [r).

It was formerly suj)posed that persons not professing the Christian Omichund

faith were incompetent as witnesses. In Omichund v. Barker (s),
^'- -Barker,

however, it was settled that it was not so much a belief in

Christianity as a belief in a God that was recj[uired from a witness
;

and the depositions of witnesses professing the Gentoo religion,

who were sworn according to the ceremonies of their religion, taken

under a Commission out of Chancery, were admitted to be read in

evidence. But many persons were found who, though quite com-

petent as witnesses, objected altogether, on religious grounds, to

taking oaths ; and Acts of Parliament had to be passed relieving

them from the necessity of doing so, and permitting them to make
affirmations instead {t). These Acts, however, did not meet the Atheistsas

case of an atheist, who, though quite wilHug to take an oath, might "witnesses.

be objected to as incompetent. But now, by 32 & 33 Vict. c. 68,

s. 4, such a jDerson may, "if the presiding judge is satisfied that

the taking of an oath would have no binding effect on his con-

science," give evidence on his making a solemn promise to tell the

truth.

That " Christianity is part of the law of England " has also been Jews as

painfully proved by the difficulties thrown in the way of Jews who -'^- "

desired to sit in the House of Commons. In jyHler v. Salomons (w)

it was held that the words "upon the true faith of a Christian" were

not a mere form of sweai'ing, but an essential part of the oath of

abjuration required by 6 Geo. 3, c. 53 ; so that Jews were

effectually excluded from sitting and voting. In 1858, after a

(>•) This passage, however, con- is) (1744), WiUes, 538 ; lAtkyn,
tained (as the "Law Times" for 21.

May oth, 1883, very truly says) [t) See 17 & 18 Vict. c. 12.5, s. 20
" a most dangerous principle," and (civil cases); and 24 & 25 Vict.

Bhows that "judicial claims, not c. 66 (criminal cases),

to expound, but to make law to (w) (1853), 7 Ex. 475 ; 8 Ex. 779.

suit the times, must be watched See also Att.-Gen. v. Bradlaugh
so as to avoid the danger of in- (1885), 14 Q. B. D. 667; 54 L. J.

fringing on the province of the Q. B. 205, as to persons having no
Legislature." belief in a Supreme Being.

S.— C. P
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Crema-
tion.

Simony.

Mosse v.

Killick.

long and acnmonious struggle, a modification of the oatli in

favour of Jews was effected (^), and since tliat time they have

frequently sat in Parliament with credit to themselves and benefit

to the countr3\

Cremation is illegal according to the common law, the Christian

method of disposing of the dead being by burial (y). The Cremation

Act, 1902 (2 Edw. 7, c. 8), has, however, sanctioned cremation

subject to the provisions and regulations there laid down. It

should be observed that the Act expressly pi'ovides that '

' Nothing

in this Act shall interfere with the jurisdiction of any coroner

under the Coroners Act, 1887 (z), or any Act amending the same,

and nothing in this Act shall authorize the burial authority or any

person to create or permit a nuisance" (sect. 10); and an incumbent

shall not be obliged to perform the burial service before, at, or after

cremation (sect. 11).

>Simony (so called, it is said, in allusion to Simon the Sorcerer,

who "offered them money" (Acts viii. 18)) maybe mentioned in

this connection. The leading case on the subject is Fox v. The

Bishop of Chester (a), where it was held that the sale of the next

presentation to a living (Wilmslow) was not necessarily bad under

31 Eliz. c. 6, because the inctimbent was dying. But it would

have been if the purchaser had intended to present a particular

clergyman, or if the living had been actually vacant at the time of

the contract. It is also simony for a clergyman to buy the next

presentation, and get himself presented to the living (6). A modern

case on simony is Mosse v. Killick (c), where the plaintiff, who was

the incumbent and j^atron of a living in Yorkshire, put the rectory

into repair and, with the sanction of his bishop, let it to a tenant for

a certain period. Before the termination of the tenancy the plain-

tiff resigned the living and presented the defendant to it. The

presentation was made on the understanding and agreement that

the defendant should, in consideration of having received the benefit

of the repairs, hand over to the plaintiff- any rent he received in

respect of the tenancy between the date of the presentation and the

termination of the tenancy. It was held that this was a simoniacal

{x) 21 & 22 Vict. cc. 48, 49.

(y) Williams v. "Williams (1882),

46 L. T. N. S. 275 ; and see R. v.

Stephenson (1884), 13 Q. B. D.
331; 53 L. J. M. C. 176; R. v.

Price (1884), 12 Q. B. D. 247 ; 53

L. J. M. C. 51 ; where it was held

that to bum a dead body, instead

of burying it, is not a misde-

meanor, unless it is so done as to

amount to a public nuisance, or
to prevent a coroner holding an
inquest.

(c) 50 & 51 Vict. c. 71.

(«) (1829), 6 Bing. 1 ; 3 Bligh,
N. S. 123.

{b) Winchcombe v. Bp. of Win-
chester (1617), Hob. 165.

{c) (1881), 50 L. J. Q. B. 300;
44 L. T. 149.
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agreement, and the presentation thereof void under 31 Eliz. c. 6.

In order to punish, the offence of simony, recourse must be had to Church

the Church Discipline Act, 1840 (fZ), and proceedings cannot be '9^!.*^\P^VJf

taken under the Clergy Discipline Act, 1892 (e).
'

And reference should now be made on the subject of the sale of Benefices

advowsons to the Benefices Act, 1898 (/), which has materially ^ '

altered the law, and greatly restricted the right to effect such sales.

Besiijnation bonds {i.e., engagements by persons presented to livings Resigna-

to resign at some future period) were formerly void ; and general ''^'^^
^'

resignation bonds are so still. But 9 Geo. 4, c. 94, now enables a

clergyman, before being presented, to bind himself to resign in

favour of some sjiecified person. If the bond is made in favour of

two persons, each of them must be, either by blood or marriage, a

near relation of the patron.

Sabbath-breaking.

SCARFE V. MORGAN. (1838) [50]

[4 M. & W. 270; 1 H. & H. 292.]

The defendant was a farmer, and circulated a printed

card to the effect that a certain horse of his would be

ready to receive mares on Sundays. Scarfe (who had

before had dealings with Morgan) sent a mare to be

covered. Some difficulty arising about payment, Morgan

refused to give up the mare until all his demands were

satisfied, and Scarfe brought this action of trover. One

of Scarfe' s main points was that the contract was illegal

as having been made on Sunday. The point, however,

was overruled, chiefly on the ground that iJte farmer''

s

alloicing the stallion to cover mares mis not trading in the

(fh 3^-4 Vict p 86 Beneficed Clerk v. Lee, [1897]W .i i. 4 Vict. 0. »b.
j^ ^ 22g . gg ^ j_ p ^

g_L

{e) 55 & 56 Vict. c. 32. See (/) 61 & 62 Vict. c. 48.

v2
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course of his ordhuiri/ calVuuj^ to wliicli alone tlie statute

referred.

Act of Contracts made on Sunday are unlawful under 29 Car. 2, c. 7,

Charles II.
-vpliidi jn-ovides that "no tradesman, artificer, workman, labourer,

or other person whatsoever shall do or exercise any worldly laboui',

business, or work of theii- ordinary callings upon the Lord's Day,

or any part thereof, works of necessity and charity only ex-

cepted "(</), the intention of the Act being, as a judge said in 1826,

"to advance the interests of religion, to turn a man's thoughts

from his worldly concerns, and to direct them to the duties of piety

and religion"; and his lordship adds that "the Act cannot be

construed according to its spirit unless it is so construed as to

check the career of worldly traffic" (//). Attention should be

directed to the following points :

—

"Or other (1.) The words " or other person whatsoever"—on the principle
peisou ^-^^ general words are to be narrowed down by particular words

ever." which j)recede them—have been interpreted to mean "or other

person whatsoever of tlie tradesman, artificer, luorkmcai, or lahourer^

class.''''

Farmers. On this construction it may be remarked that, since Scarfe v

.

Morgan was decided, it has been held that a farmer does not come

within the description " or other person whatsoever," as just

explained, so that the decision ought to have been in Morgan's

favour on a different ground and at an earlier period (?').

" Of their (2.) To make the contract void, it must have been made luithin the

ordinary person'' s '^ordinary calling." For example, while the sale of a horse
ca ngs. ^^ Sunday hy a horse-dealer would be void, such a sale hy an

ordinary person, though within the specified classes, would not

be {k). So, the hii'ing of a labourer by a farmer (1), a guarantee

given for the faithful services of a commercial traveller (/h), and an

attorney's agreement (on which he made himself personally Hable)

for settling the affair's of a client {n) have been held not to bo

vitiated by the contracts having been entered into on Sunday.

{g) "Every person being of the see Sandiman 'V. Breach (1827), 7

age of fourteen years or upwards B. & C. 96 ; 9 D. & E. 796, where
offending in the premises shall for it was held that the Act did not
every such offence forfeit the sum apply to a stage coachman.
of 5s." [k) Drury v. De Fontaine (1808),

(A) Fennell r. Ridler (1826), 5 1 Taunt. 131.

B. & C. 406 ; 8 D. & R. 204. See, {!) E. r. Whitnash (1827), 7 B.
however. Lord Kenyon's remarks & C. 596 ; 1 M. & R. 452.
in R. V. Younger (1793), 5 T. R. (w) Norton v. Powell (1842), 4
451 ; 2 R. R. 638. M. & G. 42.

(0 R. V. Silvester (1863), 33 L. J. («) Peate v. Dicken (1834), 1 C.
M. C. 79 ; 10 Jur. N. S. 360 ; and M. & R. 422.
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(3.) To make the contract void, it must he complete an Sunday. Must be

If, however, a contract of sale {e.g., of goods of the value of £10) complete,

is concluded on Sunday, it vnH not be piu'ged of its taint merely

because the goods are not delivered, nor any j)ai"t of the price jjaid,

till a subsequent week-day (o).

In a case in which a Scotch boy, apprenticed to a barber, declined Sunday

to shave his master's ' customers on Sunday, it was held by the ^ a^mg.

House of Lords that shaving is not '

' a work of necessity and

charity " within the exception of the Act (^)). " It was said in the

Court below," remarked Lord Brougham, "that unless working

persons, who do not themselves shave their beards, were allowed

to resort to the barbers' shops on Sundays, many decently disposed

men would be prevented fi'om fi'equenting places of worship, and

from associating with their families or friends, fi'om want of

personal cleanliness. But ivhy should they not do the luork on

Saturday ?
"

In the recent case, however, of Palmer v. Snow ('/) the Divisional

Court held that a haii'dresser was not a " tradesman, artificer, &c."

within the meaning of the Act.

Meat, milk, mackerel, and bread are to a great extent excej)ted Provi-

from the operation of the Act.
«^°°^-

By the Sunday Observance Prosecution Act, 1871 (r), no prose- Sunday

cution can be instituted for any offence under the Sunday Observ- " p"
_

ance Act, 1676 (29 Car. 2, c. 7), except by or with the consent in secution

writing of the chief officer of police of the police district in which -^^t, 1871.

the offence is committed, or with the consent of magistrates. And
a prosecution is " instituted " when the information is laid (s).

The Factory and Workshop Act, 1878 (41 & 42 Vict. c. 16), con- Factory

tains various provisions forbidding the employment of young ^7^ vV ork-

persons and women in workshops on Sunday, but making certain i878.

exceptions in the case of persons of the Jewish religion {t).

21 Geo. 3, c. 49, provides that any house opened for public Simday

amusement or debate on Sunday, to which persons are admitted by a-muse-

payment of money, shall be deemed a disorderly house, and the

(o) Bloxsome r. AYilliams (1821), held that this Act has no appliea-

3 B. & C. 232 ; 1 C. & P. 294 ; and tion to prosecutioBs under sect. 16

Simpson v. Nicholls (1838), 3 M. & of the Bread Act, 1822. See also

W. 210; 1 H. & H. 12. 6 & 7 Will. 4, c. 37; and 47 & 48

(;;) Phillips v. Inne3(1837), 4 CI. Vict. c. 43, s. 8.

& F. 234 ; 42 E. R. 19. (.v) Thorpe v. Priestnall, [1897]

(<?) [1900] 1 Q. B. 725 ; 69 L. J. 1 Q. B. 159 ; 66 L. J. Q. B. 248.

Q. B. 356. {() See sects. 21, 50, and 51.

{'/•) 34 & 35 Vict. c. 87. See See also Goldstein v. Vaug-han,
Rex V. Mead, [1902] 2 K. B. 212

; [1897] 1 Q, B. 519 ; 60 L. J. Q. B.
71 L. J. K. B. 871 ; where jt was 380.
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Lion

—

geueral
and par-

ticular.

Solicitor'

lien.

keeper {u) of it shall forfeit £200 for every Sunday it is so used.

A place where sacred music is performed, and an instructive address

of a religious or, at all events, neutral, character given, has been

held not to be within the statute {x), but an aquarium, notwith-

standing sacred music and real fish, is (y).

The leading case is also an authority on the law of lien, it having

been held that the owner of a stallion has a lien on a mare sent to

be covered. Independently of agreement (by which a lien may, of

course, exist, or be dispensed with where it would otherwise exist),

liens in law are of two ^inHis, iiarticular and general.

If I am a watchmaker, and you send me your watch to mend, the

right that I have to keep it till you pay for its mending is a par-

ticular lien. Such a lien exists over all goods on which the person

claimuig the lien has bestowed unpaid-for time and trouble, and,

very reasonably, is favoured by the law. But no charge can bo

made for warehousing (z).

General liens are liens in respect of a general balance due. They

are not favoured by the law, and exist only by virtue of agreement,

or custom, or the previous dealings of the parties. Solicitors,

bankers (a), wharfingers, factors, stockbrokers {b), insurance

brokers, and, it is said, common carriers (c), have general liens.

The lien of a solicitor is important enough to deserve a word of

special notice. A solicitor has a lien for his professional charges on

all deeds and documents of his clients that come properly into his

possession, and also on money recovered, litigiously or by com-

promise, in the cause. But, when required to produce a document

under a subpcena duces tecum, he cannot refuse to do so merely

because it has not been paid for and he claims a lien on it {d). Nor
does his lien extend to alimony pendente lite paid over to him. as

(m) As to who is "the keeper,"

see the recent case of Reid v.

Wilson, [1895] 1 Q. B. 315 ; 64

L. J. M. C. 60.

(a-) Baxter v. Langley (1868),

L. E. 4 C. P. 21 ; 38 L. J. M. C. 1.

(y) Terry v. Brighton Aquarium
Co. (1875), L. R. 10 Q. B. 306; 44

L. J. M. C. 173.

(z) Bruce v. Everson (1883), 1 C.

& E. 18 ; British Empire Shipping
Co. v. Somes (1860), 30 L. J. Q. B.
229 ; 8 H. L. C. 338.

{a) Lond. Chart. Bank of Aus-
tralia r. ^Vhite (1879), 4 App. Cas.

413; and see Leese«'. Martin (1873),

L. E. 17Eq. 224; 43 L.J. Ch. 193;

In re Bowes, Strathmore v. Vane

(1886), 36 Ch. D. 586 ; 56 L. J.

Ch. 143.

(i) In re London and Gloho
Finance Corporation, [1902] 2 Ch.
416; 71 L. J. Ch. 893 ; following
Jones V. Peppercorne (1858), 28
L. J. Ch. 158 ; Johns. 430.

[c) Rushforth V. Hadfield (1806),

7 East, 224 ; Aspinall v. Pickford
(1800), 3 Bos. & P. 44 ; Stevens v.

Biller (1883), 25 Ch. D. 31 ; 53
L. J. Ch. 249; Webb v. Smith
(1885), 30 Ch. D. 192; 55 L. J.
Ch. 343 (in which an auctioneer's
lien is discussed).

{(1) Fowler v. Fowler (1881), 50
L. J. Ch. 686.
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sucli, unless lie holds the wife's written authority to him to receive

it as her agent (e). But by 23 & 24 Vict. c. 127, s. 28, the Court

before which any proceedings come may order the solicitor's costs

to be made a charge on the property recovered (/). In Boughton v.

Boughton ((/), it was held that a solicitor could not assert his lien

in such a way as to embarrass the proceedings in the suit. But a

solicitor by whose instrumentality a judgment for payment of a

sum of money is obtained is not the less entitled to a lien on the

money for his costs becaiise he ceased to be the solicitor before the

trial (A). Where successive solicitors are employed in an action,

and the fund in Court is insufficient for payment of all the costs,

the solicitor who conducts the cause to its conclusion is entitled to

be paid first, and the solicitor who was next previously employed

is entitled to be paid next, and so on throughout, the latest in

order of emijlojonent being entitled to priority ; and it is imma-

terial that the previously employed solicitors may have obtained

charging orders for their costs (i).

As to an Innkeeper's lien, sqg iwst, p. 301.

Wagering Contracts.

DIGGLE V. HIGGS. (1877) [51]

[2 Ex. DiV. 422 ; 46 L. J. Ex. 721.]

A couple of athletes named Simmonite and Diggle

agreed to have a walking race at the Higginshaw Grounds,

Oldham, for £200 a side, Perkins to he referee, and Higgs

{e) Cross v. Cross (1880), 43 L. T. Association (1883), 24 Ch. D. 408
;

533. 53 L. J. Ch. 71 ; In re Carter (1885),

(/) See In re Bom, Cumock v. bb L. J. Ch. 230 ; 53 L. T. 630
;

Bom, [1900] 2 Ch. 433 ; 69 L. J. Boden r. Hensby, [1892] 1 Ch. 101;

Ch. 669 ; Wright v. Sanderson, 61 L. J. Ch. 174.

[1901] 1 Ch. 317; 70 L. J. Ch. {k) In re Wadsworth (1885), 29

119 ; and Ridd v. Thorne, [1902] Ch. D. 517 ; 64 L. J. Ch. 038.

2 Ch. 344; 71 L. J. Ch. G24. [i) In re Knight, Knight v.

Iff) (18815), 23 Ch. Div. 169; 48 Gardner, [1892] 2 Ch. 368; 01

L. T. 413; and see lie Galland L. J. Ch. 399; following //; re

(1885), 53 L. T. 921; 31 Ch. D. Wadt^worth (1886), 34 Ch. D. 155;

296; In re Capital Fire Insui-ance 50 L. J. Ch. 127.
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Wagers
generally
enforce-

able at

common
law.

Act of

1845.

final stakeholder and pistol-firer. The match duly came

off, and Perkins decided that Simmonite had won. This

decision would seem not to have met the approval of

Diggle, who gave Higgs formal notice not to pay over the

stakes to Simmonite, and demanded back his £200. In

spite of this notice, Higgs paid Simmonite the whole £400,

and became the defendant in this action.

For the plaintiff it was contended that the agreement

was a wager, and therefore that he had a right to demand

hade the sum deposited hy him before it was paid over. The

defendant, on the other hand, said that the agreement

came within the proviso of 8 & 9 Vict. e. 109, s. 18, which

rendered lawful " a subscription or contribution for a sum

of money to be awarded to the winner of a lawful game,"

and relied on a case of Batty v. Marriott (A:), where it was

held that a foot-race came within the proviso.

The judges, however, overruled that case, and gave

Diggle back his money.

At common law wagers, not being indecent, or contrary to public

policy, or Hurtful to tbe feelings of third parties, could be enforced

by action. But wagers as to tbe sex of a person {I), as to the issue

of a criminal trial (???), as to whetber an unmarried woman would

bave a child before a certain time {n), or as to the result of a parlia-

mentary election (o), were held to be unlawful. And, even when

the subject-matter of a wager was quite innocent, if it were of a

very frivolous character, the judges would sometimes, in an arbi-

trary fashion, refuse to try the case. It seems also that at common

law contracts by way of gaming were lawful
( p). But in 1845, after

previous efforts in the same direction, the Legislature enacted {q)

" that all contracts or agreements, whether by parol or in writing.

{Jc) (1848), 5 C. B. 818; 17 L.J.
C. P. 215.

{I) Be Costa v. Jones (1778),

Cowp. 729.

{m) Evans v. Jones (1S39), 5 M.
& W. 77; 2 H. & H. 67 ;

and see

Gilbert v. Sykes (1812), 16 East,

150 ; 14 R. R. 327 ; Atherfold v.

Beard (1788), 2 T. R. 610 ; 1 R. R.

556; Good ?'. Elliott (1789), 3 T.R.
693 ; 1 R. R. 803.

(h) Ditchburn v. Goldsmith
(1815), 4 Camp. 152.

(o) Allen V. Hearn (1785), 1

T. R. 56; 1 R. R. 149.

(p) Slierbon v. Colebacli (1687),

2 Vent. 175.

(?) 8 & 9 Vict, c, 109, s. 18.
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by way of gaming or wagering, slaall be null and void ; and that

no suit shall be brought or maintained in any Court of law or equity

for recoveriQg any sum of money or valuable thing alleged to be

won upon any wager, or tvhich shall have heen deposited in the hands

of ant/ person to abide the event on which any tvager shall have heen

made : provided always, that this enactment shall not be deemed

to apply to any subscription or contribution, or agreement to sub-

scribe or contribute, for or towards any plate, prize, or sum of

money to be awarded to the winner or winners of any lawful game,

sport, pastime, or exercise." The words italicised might at first Recover-

sight seem fatal to a claim like Biggie's ; but it had been expressly ™^

held in a previous case that they did not prevent a person from

claiming back his own deposit at any time before it was paid over

to his adversary, and on repudiating the wager (r). And it has

been decided that sect. 18 of the Act of 1845 applies to deposits in

the hands of one of the parties to the wager, as well as deposits in

the hands of third persons ; but the deposit cannot be recovered if

it has been duly appropriated by the depositee before the rei^udia-

tion of the transaction by the depositor (.s).

The intention of the Act, it has been held, is to strike not merely "Wagering

at wagering on xmlawful games, but at wagering even on lawful '^^ lawful

games {f).

Hami^den v. Walsh {\i) is an authority to the same effect as Is the

Diggle V. Higgs. A jaerson named Hampden got it into his head world

that it was a popular error to suppose the world was round, and
j-ound ?

advertised a challenge in the newspapers to any scientific man to

prove it, each side to deposit £500 to abide the issue. The challenge

was accepted by a Mr. "Wallace, and the money duly placed in the

hands of the defendant as stakeholder. Experiments were then

made on the Bedford Level Canal, and eventually, of course, the

(r) Vamey v. Hickman (1S47), 2 Q. B. 697; 65 L. J. Q. B. 178;
o C. B. 271 ; 17 L. J. C. P. 102 ; followiDgMaumngt'.Purcell(1855),
Martin v. Hewson (1854), 10 Ex. 7 De G. JI. & G. 55 ; 24 L. J. Ch.

737; 24 L. J. Ex. 174 ; Savage r. 622.

Madder (18f;G), 36 L. J. Ex. 178 ; {€) Parsons v. Alexander (1855),

16 L. T. 600; and see Strachan 5 E. & B. 2o3 ; 24 L. J. Q. B. 277 ;

r. Universal Stock Exchange, Thorpe v. Coleman (1845), 1 C. B.

Limited (No. 1), [1896] A. C. 166; 990 ; 14 L. J. C. P. 260 ; Martin
65 L. J. Q. B. 428; In re Cronmire, v. Smith (1838), 4 Bing. N. C. 436;

Ex parte Waud, [1898] 2 Q. B. 6 Scott, 268; Wbaley v. Pajot

383 ; 67 L. J. Q. B. 620 ; In re (1799), 2 B. & P. 51 ; Xiraenes v.

Gieve, [1899] 1 Q. B. 794; 68 Jaques (1775), 6 T. R. 499 ; 1 Esp.

L. J. Q. B. 509 ; and Shoolbrcd v. 311.

Tioberts, [1900] 2 Q. B. 497; 69 {n) (1876), 1 Q. B. D. 189; 45

L. J. Q. B. 800. L. J. Q. B. 238. See also Trimble
(s) Strachan v. Universal Stock v. Hill (1879), 5 App. Cas. 342;

Exchange, Limited (No. 2), [1895] 49 L. J. P. C. 49.
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referee decided in favour of rotundity. Walsh then gave Hampden
notice that he should pay over the money to Wallace. Hampden
objected, and demanded back his money, which, however, Walsh
proceeded to pay to Wallace. In an action against him for having

done so, it was held that Hamj^den was entitled to recover his

deposit, the afi'aii- being a mere wager.

No action can be maintained by A. against B. on a wager, in

which A. bets B. that B. will, and B. that he will not, pass his

examination as a solicitor, for B. has the power of determining the

wager in his own favour (x).

"Nullatid Although wagers are "nidi and void," they are not absolutely
void. t'UeguL Thus, if a man lost a wager, and got another to pay the

money for him, until recently an action would lie for the recovery

of the money so paid (?/). And so if A. requested B. to make a bet

for him with C. on a particular horse, and then, after B. had done

so, the horse lost, B. might, notwithstanding the statute, have

recovered from A. the money he had had to pay C. (2).

Gaming' The law on this point, however, was altered by the Gaming Act,
Act, 1891. 2gg2 (^a), which i^rovides that " any promise, express or implied, to

pay any person any sum of money paid by him under or in respect

of any contract or agreement rendered null and void by S & 9 Yict.

c. 109, or to pay any sum of money by way of commission, fee,

reward, or otherwise in respect of any such contract, or of any

services in relation thereto or in connection therewith, shall be null

and void, and no action shall be broiight or maintained to recover

any such sum of money." The following cases, decided since the

Tatam v. passing of this Act, should be referred to :—Tatam v. Eeeve {h),

^Q^ye.
-^liich held that the Act prevents A., who has, at B.'s request, paid

money in settlement of lost bets, from recovering the money from

De Mattes B., even though A. was no party to the betting; De Mattos v.

V. Benja-
min.

(x) Fisher v. Waltham (1843), 4 not retrospective, and, therefore,

Q. B. 889 ; 12 L. J. Q. B. 330. a betting agent can recover moneys
(i/) Rosewarne v. Billing (1816), due to liim before the Act, thougli

33 L. J. C. P. 65 ; 15 C. B. N. S. the action is not commenced until

316 ; and see Read v. Anderson after that date. In County Comts
(1884), 13 Q. B. D. 779 ; 53 L. J. a defence under this Act is a

Q. B. 632 ; Bridger v. Savage " statutory defence " of which
(1885), 15 Q. B. D. 363; 54 L. J. notice must be given: Willis r.

Q. B. 464 ; Britton v. Cook (1887), Lovick, [1901] 2 K. B. 195; 70 L.J.

W. N. 116 ; Cohen v. Kittell (1889). K. B. 606.

22 Q. B. D. 680 ; 58 L. J. Q. B. (h) [1893] 1 Q. B. 44 ; 62 L. J.

241. Q. B. 30 ; and see Carney v. Plim-

(z) Read v. Anderson, ubi sup. mer, [1897] 1 Q. B. 634 ; 66 L. J.

'a) 55 Vict. c. 9. It was decided Q. B. 415; and SafFrey v. Mayer,
in knight i!. Lee, [1893] IQ.B. 41; [1901] 1 K. B. 11 ; 70 L. J. K. B.

62 L. J. Q. B. 28, that this Act is 145.
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Benjamin (c), wliicli decided that tlie Act does not deprive a j^rin-

cipal, employing an agent to make bets for him, of his right

to recover from snch agent any sums received by the agent on

account of such bets ; O'Sullivan v. Thomas {d), where money de- O'Sullivan

posited by A. with B. as stakehokler, to abide the result of a race *" -'•^lo™^^.

between A. and a third party, was held not to be money paid under

a wagering contract within the meaning of the Act, and, therefore,

recoverable by A. from B. before it had been paid over by B. to the

third party ; Shoolbred v. Eoberts (e), where a bankrupt and one Shoolbred

D. entered into an agreement to play a billiard match for £100 a ^'. Robert?,

side and deposited £100 each with a stakeholder to abide the result

of the match. The bankrupt won the match, and the £200 was
claimed both by him and his trustee in bankrui^tcy. D. making-

no claim to the stakes or any part thereof, the Court held that the

trustee's claim prevailed.

In Beeston v. Beeston(/) the plaintiff had j^aid the defendant Beestonv.

money to invest for him in betting on horse races. The right Beeston.

horses won, and the defendant gave the plaintiff a cheque, which

was afterwards dishonoru-ed. In an action on the cheque the

defence was raised that it was an attempt to enforce a contract joro-

hibited by statute. It was held, however, that betting on horse

races was not illegal in the sense of tainting any transaction

connected with it. Beeston v. Beeston was distinguished in the

later case of Higginson v. Simpson ((/). There the plaintiff was a A tip for

tipster, and gave the defendant " Eegal" as the i^robable winner of *^^ Graud

the Grand National. It was agreed between them that the plaintiff ^ ^°^'^ '

should have £2 on " Eegal" at 25 to 1 against the horse for that

race ; that is to say, that if the defendant backed "Eegal" for the

Grand National, and the horse won, the plaintiff was to have £50
out of the defendant's winnings, but if the horse lost, the plaintiff

was to pay the defendant £2. Accordingly, the defendant backed
"Eegal," and it won. Ungrateful for his tiji, however, he refused

to pay the plaintiff the £oO ; and it was held that the money could

not be recovered by action because the agreement was void within

(c) (1894), 63 L. J. Q. B. 248

;

Ch. D. 754 ; 47 L. J. Bk. 100

;

70 L. T. 500. Seymour v. Bridge (1885), 14 Q. B.

{(l) [1895] 1 Q. B. 698 ; C4 L. J.
'^- 460 : 54 L. J. Q. B. 347 ; Perry

Q. B. 398; followed in Burgc v. '>' Barnett (1885), 15 Q. B. D. 388;

Ashley, [19001 1 Q. B. 744; 69 54 L. J. Q. B. 466 ; butseeWoolf
L. J. Q. B. 538. '>-' Hamiltoii, [1898] 2 Q. B. 337 ;

67 L. J. Q. B. 917.
{e) [1900] 2 Q. B. 497 ; 09 L. J.

(^) (1377), 2 C. P. D. 76; 46
Q- ^- 800. L. J. C. P. 192 ; but see CarUll v.

{/) (1870), 1 Ex. D. 13 ; 45 L. J. Carbolic Smoke Ball Co., [1893] 1

Ex. 230 ; i:x parte Pyke (1878), 8 Q. B. 250 ; 02 L. J. Q. B. 257.
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The un-
grateful
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Bubb V

Yelverton.

Partners.

Stock
Exchange
transac-

tions.

8 & 9 Vict. c. 109, s. 18. So also money lent for tlie purpose of

gaming cannot be recovered back {h). A recent illustration of tbis

is to be found in tbe case of Carney v. Plimmer (i) ; tbe defendant,

wbo bad agreed to figbt a boxing matcb for stakes to be deposited

with a stakeholder by himself and the other combatant, requested

the plaintiff to lend him the money for his stake ; the plaintiff

advanced the money upon the terms that if the defendant won he

was to repay it, but that if he lost he was to be under no obligation

to do so, and the money was deposited with the stakeholder ; the

defendant won the match and received the stakes, but refused to

repay to the plaintiff the money lent, and it was held that he could

not be compelled to do so. Whether a bond given simply to secure

a racing debt is valid or not appears to be a doubtful point. In

the well-known case of Bubb v. Yelverton {k), it was unnecessary

to decide that question, because, as Lord Eomilly, M. E., said, the

bond was given, "not to pay racing debts, but to avoid the conse-

quences of not having 2)aid them." It has been held that the

business of a bookmaker on the turf not being illegal if carried

on in a way which does not infringe the provisions of the Betting

Act, 1853, a partner in such a business is entitled to an account

and to payment of his share of the profits (?). But when the

plaintiff and the defendant entered into partnershij) for the carrying

on of a business of betting on horse-races, and the business resulted

in a loss, which was paid by the j^laintiff, an action claiming con-

tribution in respect of such loss was recently held by the Court of

Apjieal not to be maintainable (m).

Though 8 & 9 Vict. c. 109, s. 18, does not expressly mention or

allude to Stock Exchange transactions, it has been decided that

agreements between buyers and sellers of shares and stocks to pay

or receive the differences between their prices on one day and their

prices on another day are gaming and wagering transactions within

the meaning of the statute (/(). And although the parties may
formally agree that none but real purchases of stocks and shares

are intended, still, if in fact there was no intention to purchase,

but onlj' to speculate in "differences," the transactions are void as

being within the Gaming Act (o). But in Thackcr v. Hardy the

(70 McKinnelU'. Robinson (1838),

3 M. & W. 434 ; 1 H. & H. 146.

(0 [1897] 1 Q. B. 634; 66 L. J.

Q. B. 415.

(k) (1870), L. E. 9 Eq. 471 ; 39

L. J. Ch. 4JS.

{I) Thwaites v. Coulthwaite,

[1896] 1 Ch. 496; 65 L. J. Ch.

OOQ

{ill) SafPery v. Mayer, [1901] 1

Q. B. 11; 70 L. J. K. B. 145.

{)/) Grize\\-ood v. Blane (1851), 11

C. B. 526.

(o) Universal Stock Exchange v.

Strachan (No. 1), [1896] A. C. 166;

65 L. J. Q. B. 428. This case also
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statute was lield not to be a good answer to the claim of a broker

employed by the "defendant to speculate for him on the Stock Ex-
change for commission and an indemnity, the agreement being

that the plaintiff should himself, as principal, enter into real

contracts ofpurchase and sale with jobbers (^>).

The Betting Houses Act, 1853 ((/), makes it unlawful to keep or Betting

use any "house, office, room, or other place" for betting. This houses.

Act, however, does not apply to a case where members of a lond

fide club make bets with each other in the club (?•). In Shaw v. Shaw i\

Morley (s), it was held that a wooden structure, unroofed, on the J^^orley.

Doncaster racecourse was an "office" and a "place" within the

m.eaning of the statute. So a stool and big umbrella kept up,

rain or no rain, is a "place " {t) ; and so even is a small moveable

box(t«).

But on this question reference should now be made to the judg- Powell r.

ments in the House of Lords in the recent case of Powell v. Kempton Kemptun

Park Eacecourse Co., Ltd. (x), where it was held that Tattersall's j^'^^'

Inclosui'e, i.e., an uncovered iuclosure of about a quarter of an acre, coiirse

fenced in by iron rails, to which, when race-meetings were held, the ^'^•^ i^ti^-

public was admitted by the owners of the racecourse on payment
of an entrance fee, and to which large numbers of professional

bookmakers and backers regularly resorted and made bets, was
not " a place oj)ened, kept, or used" for the purposes prohibited by

decided, that secui-ities deposited 61 L. J. M. C. 199 ; Eeg. r. Preedy
as " cover" for any balance that (1892), 17 Cox, C. C. 433 ; Bond v.

may be due on speculations in Plumb, [1894] 1 Q. B. 169 ; 70 L.
"differences" may be recovered T. 405; and Belton v. Busby,
back. See ante, p. 217 ; and see [1899] 2 Q. B. 380 ; 68 L. J. Q. B.
In re Gieve, [1S99] 1 Q. B. 794 ;

859 ; followed iu Tromans v. Hod-
68 L. J. Q. B. 509. kinson, [1903] 1 K. B. 30 ; 72 L. J,

{i}) (1878), 4 Q. B. D. 685 ; 48 K. B. 21 ; and Bex v. Deaville,
L. J. Q. B. 289; approved in [1903] 1 K. B. 468; 72 L. J. K. B.
Forget V. Ostigny, [1895] A. C. 272. See also, ^;o6(!, p. 223, n. (A).

318 ; 64 L. J. P. C. 62 ; and see (/•) See Downes v. Johnson,
Universal Stock Exchange v. [1895] 2 Q. B. 203 ; 11 T. L. E.. 426.
Stevens (1892, 66 L. T. 612; 40 (*) (1868\ L. R. 3 Ex. 137; 37
W. R. 494. L. J. M.. C. 105.

(?) 16 & 17 Vict. c. 119; and see [t) Bows v. Fenwick ('1874),

37 Vict. c. 15 ; 36 & 37 Vict. c. 38. L. R. 9 C. P. 339 ; 43 L. J.'M. C.
It was held in Pay v. Sims (1889) 107 ; Snow v. Hill (1SS5), 14 Q. B.
(58 L. J. M. C. 39 ; W. N. (1889) D. 588 ; 46 L. J. M. C. 95.

9), that licensed victuallers may be («) Gallaway v. JIaries (1881), 8
convicted under the Betting Houses Q. B. D. 275 ; 51 L. J. M. C. 53 ;

Act, 1853, s. 3, which is not, as Davis v. Stephenson (1890), 24 Q.
regards them, repealed by the B. D. 529 ; 59 L. J. M. C. 73.
Licensing Act, 1872. And see [x) [1899] A. C. 143; 68 L. J.
Homsbyt'. Raggett, [1892] IQ.B. Q. B. 392; overruUug Hawke r.

20; 61 L. J. M. C. 24 ; Ridgeway Dunn, [1897] 1 Q. B. 579; 66 L. J.
V. Famdale, [1892] 2 Q. B. 309

; Q. B. 364.
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the Act of 1853. The law on this iJoint is, perhaps, most clearly-

explained in the following extracts from the judgment of Chan-
Brown V. nell, J., in the recent case of Brown v. Patch (y)

:
—" The law has

now been fairly well settled by the decision of the House of Lords

in the Kempton Park case. I think there is no difficulty in under-

standing what is the law and what is the interpretation of the

statute ; but there is considerable difficulty in applying it in par-

ticular cases. The statute seems clearly to be directed against

betting places, not against betting perscnis. Clearly, also, it docs

not forbid persons using a jilace by going there and meeting and

betting with each other. Nor does it forbid keeping a place where

persons may meet and bet with each other. Nor does it forbid

carrying on the business of betting with anyone who will bet with

you. But it does forbid carrying on the business of keeping an

office or place to which people may come and bet with you. The

judgments in the case in the House of Lords clearlj' show that that

is the matter to be considered. The important question is not so

much, what is a place ? but what is the character of the user of it ?

and although the words used are ' house, office, room, or other

place,' and it is clear that, according to the ordinary rule, ' place

'

must be something ejusdem generis with ' house, office, room,' yet

the analogy is with I'espect to the way the j)lace is used rather than

with respect to the way in which it is constructed. ...Ha man,

as was done here, uses certain apparatus with his name on it, and

a statement of the odds he is prej^ared to lay, that apparatus may
be used only to indicate his identity, and that he is willing to bet

with anybody who will bet with him. If the apparatus is used for

these purposes only, it does not in any way locaHse his business of

betting, or bring him within the provisions of the Act. But if it

be used to indicate the place at which there is a man to be found

who will bet with anyone who will come and bet with him there,

then that apparatus becomes an extremely important and valuable

matter to consider. In each case the facts must be looked at to see

whether the bamboo stage, or the umbrella, or whatever it is that

the man has got, is being used by him merely to indicate that he

is prej)ared to bet with anybody who will bet with him, or whether

he is using it to indicate that there is a place at which the business

of betting is carried on by him, and to which, therefore, peojile

can go for the piirpose of betting with him."

(y) [1899] 1 Q. B. 892 ; 68 L. J. Hildreth, [1897] 1 Q. B. 600 ;

Q. B. 588. See also Reg. v. 66 L. J. Q. B. 376 ; and Liddell

Humphreys, [1898] 1 Q. B. 875; v. Lofthouse, [1896] 1 Q. B. 295;

67 L. J. Q. B. 534 ; Mclnany v. 65 L. J. M. C. 64.
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The organiser of a sweepstakes on a horse race, to be subscribed Sweep-

for and drawn at his house, does not commit any offence under stakes,

sect. 1 of the Act of 1853; because the subscrijitions he receives

are not moneys payable on the contingency of a horse race, but

on the contingency of the drawing of the sweepstakes (z).

The payment of bets which have been previously made does not,

of itself, constitute "betting" within the Act of 1853; and,

therefore, a person who uses a house for paying bets which he has

previously made elsewhere does not, by the mere pajoncnt of such

bets in that house, commit an offence under sect. 3 of the Act(«).

The Betting Act, 1874 {h), is supplementary to the Act of 1853,

and is confined to such bets as are mentioned in the earlier Act.

For this reason it was held in Cox v. Andrews (c), that it did not

apply to advertisements offering information for the purpose of bets

not to bo made in any house, office, or place kept for that piu'j^ose.

Playing skittle jjool for money in places licensed for the sale of Skittle

intoxicat ng liquors is " gaming" within sect. 17 of the Licensing P°°-^*

Act, 1872 (f/). But to play "progressive whist" for prizes, not The Filey

subscribed for by the players but given by third persons, has Wnist

recently been held not to amount to gaming within the meaning of

this section (e).

Lotteries are prohibited by 10 & 11 "Will. 3, c. 17, and other Lotteries,

statutes, and declared to be iniblic nuisances (/). By 42 Geo. 3,

c. 119, s. 2, it is made an offence to keei? any office or j^lace to

exercise any lottery not authorized by Parliament. A man who
erected a tent at Darlington, and sold packets of tea containing

coupons for pi'izes, was held to have broken this statute {g).

The case of Barclay v. Pearson (A) is an imjDortant decision under The

(2) Reg. V. Hobbs, [1898] 2 Q. it is not sufficient to show that
B. 647 ; 67 L. J. Q. B. 9'28. letters and telegrams were sent to

(«) Bradford v. Dawson, [1807] the accused directing him to make
1 Q. B. 3(17 ; 66 L. J. Q. B. 191. bets with the senders; and persons

{b) 37 Vict. c. 15. sending such letters and telegrams
\c) (1883), 12 Q. B. D. 126 ; 53 do not " resort " to the house.

L. J. M. C. 34 ; but see Eeg. v. {d) Dyson v. Mason (1889), 22
Brown, [1895] 1 Q. B. 119; 64 L.J. Q. B. D. 351 ; 58 L. J. M. C. 55.

M. C. 1 ; where it was held that (e) Lockwood v. Cooper, [1903]
the offence of keeping a house for 2 K. B. 428.

the purpose of betting with persons (/') See Alljjort ?;. Nutt (1845),

resorting thereto maybe proved by 1 C. B. 974 ; 14 L. J. C. P. 272
;

showing that the house was opened R. r. Buckmaster (1887), 20 Q. B.
and advertised as a betting house, D. 182; 57 L. J. M. 0. 25.

although no person ever j^hysically (r/) Taylor v. Smetten (1883), 11

resorted thereto. But where no Q.'B. D, 207; 52 L. J. M. C. 101;
other evidence than that of resort- and see Barratt v. Burden (1894),

ing is offered, there must be evi- 63 L. J. M. C. 33 ; 10 R. 602.

dence of a physical resorting, and (A) [1893] 2 Ch. 154 ; 02 L. J.
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word" this Act. There, the proprietor of a paper conducted competitions

competi- {^-^ j^q following manner :—A sentence was inserted in the paper

with one word missing ; intending competitors were required to cut

out a coupon attached to the paper, to write the missing word on

the coupon, and send it, together with a fee of Is, for each coupon,

to the laroprietor. The missing word was decided upon before the

commencement of the competition. The entrance fees were diyided

amongst the successful comiDetitors. It was held that this competi-

tion constituted a lottery within the meaning of 42 Geo. 3, c. 119,

and also that the competitors had a right to the return of their

contributions, at all events, provided that they gave notice of their

claim before the money had been distributed by the proprietor. In

the more recent case of Hall v. Cox ( t) the defendant published a

newspaper containing an ofier of a money prize for a correct pre-

diction of the number of births and deaths in London during a

named week. Competitors, who were not limited to one prediction,

were to fill in the predicted numbers on coupons which were

published in the issue of the paper which contained the offer. It

was held by the Court of Appeal, that the competition, not being

one the result of which dej)ended entirely on chance, was not a

lottery.

Ai't Union lotteries, constituted as provided by 9 & 10 Yict. c. 48,

are allowable.

Gaming in The Vagrant Act Amendment Act, 1873 IJi), imposes penalties on
public persons gaming, &c. in j)ublic places. A railway carriage while

^ " travelUny on its journey is "an oj)en and public place to which the

public have or are permitted to have access " within the Act {I\

Eye-laws. As to the validity of bye-laws made by public authorities in

restraint of betting, the following recent cases may be consulted,

namely: Jones v. Walters (189S), 78 L. T. 265; 62 J. P. 326;

Kitson V. Ashe, [1899] 1 Q. B. 425; 68 L. J. Q. B. 286 ; White v.

Ch. 636. But see Caminada t\ Kenzie, [1902] 2 K. B. 225; 71

Hulton, or Reg. v. Hultou (1891), L. J. K. B. 565 ; disapproving
60 L. J. M. C. 116 ; G4 L. T. 572; Stoddart v. Aro-us Printing Co.,

where it was held that advertise- [1901] 2 K. B. 470; 70 L. J. K. B.
ments in a paper offering prizes 711. See also Lennox i'. Stoddart

;

for those who selected winning Davis v. Stoddart, [1902] 2 K. B.
horses, did not amount to a lottery 21 ; 71 L. J. K. B. 747.

withiu sect. 41 of the Lottery Act, . rionn-,, n Ti ioq- pqt t
1823 ; and Stoddart r. Sa^ar, [1895] ^ (% L|S99] 1 Q. B. 198

, 68 L. J.

2 Q, B. 474; 64 L. J. 11. C. 234. ^- ^- ^^'

But these cases, and also Ee^. v. (''') ^'^ ^ ^7 Vict. c. 38, s. 3. See

Hobbs, supra, were disting-uished Lester v. Quested (1901), 85 L. T.

in Reg. v. Stoddart, [1901]! K. B. 487 ; 50 W. R. 207.

177; 70 L. J. K. B. 189; which (/) Langrish r. Archer (1882), 10

was followed in Hawke v. Mac- Q. B. D. 44 ; 52 L. J. M. C. 47.
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Morley, [1899] 2 Q. B. 34 ; 68 L. J. Q. B. 702 ; and Tliomas i-.

Sutters, [1900] 1 Ch. 10 ; 69 L. J. Ch. 27.

In Jenks v. TuriDin [m], tbe game of " baccarat" was held to be Baccarat,

unlawful within sect. 4 of 17 & 18 Vict. c. 38 ; and it was laid down

by Hawkins, J., that to constitute " unlawful gaming " it is not

necessary that the games played shall be unlawful games, but that

it is enough that the play is carried on in a " common gaming-

house." And this case was recently followed («), where the game '* Chemin

of " chemin de fer " was held to be merely a form or variety of ^^ ^^^'

baccarat. And it should be observed that the question, whether a

particular game falls within the category of unlawful games, is one

for the Court and not for the jury (o).

The Betting and Loans (Infants) Act, 1892 {p), renders penal the Inciting

inciting of infants to betting or wagering, or to borrowing money.
^^^

Impossible Contracts.

TAYLOR V. CALDWELL. (1863) [52]

[3 B. & S. 826 ; 32 L. J. Q. B. 164.]

Caldwell agreed to let Taylor have the Surrey Grardens

and IVtusic Hall at Newington for four specified summer

nights, on which Taylor proposed to entertain the British

public with hands, ballets, aquatic s]Dorts, fireworks, and

other festi-vdties. Unfortimately, before these summer

nights arrived, Caldwell's premises were destroyed by an

accidental fire. Taylor had been put to great exjiense in

preparing for his entertainment, and he submitted that, as

the contract was an absolute one, Caldwell must pay

damages for the breach. It was held, however, that the

parties tnud he taken to hace contracted on the basis of the

(m) (1884), 13 Q. B. D. 505 ; 53 354.

L. J. M. C. 161. (o) Reg. v. Davics, [1897] 2

(«) Fau-tlough V. Whitmoro Q. B. 199 ; C6 L. J. Q. B. 513.

(1895), 64 L. J. Ch. 386 ; 72 L. T. (^p) 55 Vict. c. 4.

S.—C. Q
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Why did
he promise
abso-

lutely ?

Frost or

infectious

disease.

Paradine
V. Jaue.

Life be-

coming

continued existence of the premises, and as tliey had been

burnt down without the fault of either party, both parties

were excused.

" You sJwuJdn't promise ivhatyou canHperform" is a remonstrance

as just as it is familiar. A man is not obliged to enter into an

absolute contract. He may provide for as many contingencies as

lie pleases; and if he chooses to promise absolutehj when it is in his

power to promise conditiovaUy, he has only himself to blame if the

consequences are unpleasant. If, for instance, the charterer of a

ship agrees to put a cargo on board at a particular port, he contracts

absolutely, and does not protect himself against the chance of a

fi-ost {(j), or the prevalence of an infectious disease (r), or a strike

taking place (s), preventing or delaying the fulfilment of his under-

taking. So, a tenant is not discharged from his covenant to jjay

rent, or to repair", by the premises being accidentally destroyed, or

even by his being kept out of possession by the King's enemies {t).

In August, 1873, on the occasion of his marriage, a gentleman

contracted with trustees to insure his life on or before July 2nd,

1875. Before that date arrived, however, his life became un-

insurable, and he died without having performed his contract. It

was held that the breaking down of his health, being what all of us

are liable to, was no excuse, and that the trustees were entitled to

rank as creditors (»).

But sometimes the contract is physically impossible at the time

of its making, and both the parties knoiv it. Such a contract is void.

There is no intentiou to perform it on the one side, no expectatidu

{q) Kearon v. Pearson flSGl), 31

L. J. Ex. 1 ; 7 H. & N. 386 ; and
see Kay r. Field (1882), 47 L. T.
423 ; Porteus v. Watney (1878), 3

Q. B. D. 534 ; 47 L. J. Q. B. 643
;

Applebv V. Myers (1867), L. R. 2

C. P. 651 ; 36 L. J. C. P. 331
;

Howell V. Coupland (1876), 1 Q.
B. D. 258 ; 46 L. J. Q. B. 147.

(;•) Barker v. Hodgson (1814), 3

M. & S. 267; 15 R. R. 485. See
also Jones v. St. John's Cullege

(1870), L. P. 6 Q. B. 115 ; 40 L. J.

Q. B. 80 ; Dodd v. Churton, [1897]
1 Q. B. 562; 66 L. J. Q. B. 477;
Thorn r. London (1876), 1 App.
Cas. 120 ; 45 L. J. Ex. 487 ; and
Pandorf v. Hamilton (1886), 17

Q. B. D. 674; 65 L. J. Q. B. 546.
(s) Budgettv. Binnington, [1891]

1 Q B. 35; 60 L.J. Q. B. 1 ; but
see Hick v. Raymond, [1893] A. 0.
22 ; 62 L. J. Q. B. 98 ; affirming
the decision of the Court of Appeal,
sub nom. Hick v. Rodocanachi,
[1891] 2 Q. B. 626; 61 L. J.Q. B.
42 ; Oastlegate Steamship Co. v,

Dempsey, [1892] 1 Q. B. 854; 61
L. J. Q. B. 620.

{t) Paradine v. Jane (1646),
Aleyn, 26 ; and see Manchester
Bonded Warehouse Co. v. Carr
(1880), 5 C. P. D. 507; 49 L. J.
Q. B. 809 ; and MarshaU v. Scho-
field (1882), 47 L. T. 406.

{ii) Arthur v. Wynne (1880), 14
Ch. D. 603 ; 49 L. J. Ch. 003 ; and
see Gibbons r. Chambers (1885), 1

C. &E. 577.
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that it will be performed on the other. An undertaking to jump Jumping
over the moon, or to run from the Temple to Scarborough and back over the

in five minutes, would probably be held void for impossibility. If,
^°°^-

however, the thing contracted for, however unlikely that any one

should accomplish it, is just conceivably possible, the contract may
be good ; e.g., if a man agrees to make a flying machine that will

get across the Atlantic in two hours [x).

A man, moreover, may warrant the acts of third persons, or even

a natui'al event possible in itself . Thus, it has been said that a

covenant that it shall rain to-morroio might be good {y).

Sometimes the contract is imj)ossible at the time of its making. Ignorance

but the partiesdo not know it. For example, there may be bar- oi what

gaining going on about a cai'go supposed to be on the voyage, but
™eci^^'

which, as it happens, has been ah^eady sold by reason of sea

damage.^ ^Such a contract is void, being subject to the implied

condition that the^cargo, as such, is still in existence (z). So, the

sale of a life annuity is impliedly conditional on the annuitant being

alive at the time of the sale [a).

When the fulfilment of a contract for personal services is prevented Too ill to

by the act of God, the promisor is excused, unless it clearly aj^pears
^^™®'

from the teims of the contract that he was to be liable whatever

happened (5). A lecturer, for instance, who did not attend as

expected, would have a sufficient legal excuse in a sudden illness.

So of an author who had agreed to write a book. But he ought to

give the earliest notice that is reasonably practicable. In such a

case as this, the^ privilege of rescinding the contract is not merely

that of the invalided performer, but also that of the party engaging

him, who may decline to have a man who is too ill to do his work

properly (c). So, too, if a master dies dui-ing the service, the

servant has no remedy against his executors {d),

{x) Cfiffordf. Watts (1870), L. E. void."

6 C. P. 577 ; 40 L. J. C. P. 36. (b) Boast v. Fiith (1868), L. R.

(y) Per Maule, J., in Canham v. 4 C. P. 1 ; 38 L. J. C. P. 1 ; and
Barry (1865), 15 C. B. 597 ; 24 Robinson v. Davison (1871), L. E,.

L. J. C. P. 100. 6 Ex. 269 ; 40 L. J. Ex. 172.

[z) Couturier v. Hastie (1850), 5 [c) Poussard r. Spiers (1876), 1

H. L. C. 673 ; 22 L. J. Ex. 97. Q. B. D. 410 ; 45 L. J. Q. B. 621.

(rt) Strickland v. Turner (1852), {d) Farrow v. Wilson (1869),

7 Ex. 208 ; 22 L. J. Ex. 115 ; and L. R. 4 C. P. 744 ; 38 L. J. C. P.

see sect. 6 of the Sale of Goods Act, 326. But as to a servant's rights

1893 (56 & 57 Vict. c. 71), which on the voluntary dissolution of a

provides that "where there is a partnership firm, with whom he

contract for the sale of npccifw was engaged for a term not then

(joods, and the goods without tlie concluded, see Brace v. Calder,

knowledge of the seller have [1895] 2 Q. B. 253 ; 64 L. J. Q. B.

perished at the time when the 682; and see, further, ;;o.s^, p. 411,

contract is made, the contract is sub tit. " Wrongful Dismissal."

q2
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Stationnot
wanted.

Appleby 1

Myers.

Howell V.

Coupland.

Turner v.

Gold-
smith.

The intervention of an Act of Parliament will also excuse tlie

performance of a promise, because parties must be considered as

contracting with reference to the existing state of the law, and lex

non cvyit ad impossihUia. In the leading case on this point a lessor

had covenanted that no buildings should be erected in a paddock

fronting the demised premises, somewhere in Camberwell, and then

a railway company, under its compulsory powers, erected a station

there (e).

As already stated, Taylor v. Caldwell was decided on the ground

that when the performance depends on the continued existence of

the thing, a condition is implied that the impossibility arising from

its accidental destruction shall excuse performance. In Appleby v.

Myers (1867), the plaintiff had agreed with the defendant to put up

some machinery on his premises to be paid for when finished. In

the course of the work, premises, machinery, and everything were

destroyed by fire. It was held that both parties were excused from

further performance, and that no liability accrued on either

side(/). In Howell *'. Coupland (1876) a farmer had agreed to

seU to a potato merchant 200 tons of potatoes grown on a particular

piece of land belonging to the former. Before the time for per-

formance arrived, the farmer's potatoes were attacked by the

potato blight, and he was only able to deliver about 80 tons. It

was held that an action to recover damages for the non-delivery of

the residue could not be maintained {g). And now it is expressly

provided by sect. 7 of the Sale of Goods Act, 1893(/;), that
'

' where there is an agreement to sell specific goods, and subse-

quently the goods, without any fault on the part of the seller

or buyer, perish hefore the risk passes to the buyer, the agreement

is thereby avoided " (?'). This section was discussed by the Court

of Appeal in the recent case of NickoU v. Ashton(A;), when the

principle of Taylor v. Caldwell was applied.

On the other hand, in the case of Tiirner v. Goldsmith (Z), an

action for damages was held to be maintainable against a shirt

(r) Baily v. De Crespigny (1869),

L. R. 4 Q. B. 180 ; 38 L. J. Q. B.

98 ; and see Brewster v. Kitcliin

(1678), 1 Salk. 198 ; and Mayor of

Berwick v. Oswald (1853), 1 E. &
B. 295; 22 L. J. Q. B. 129.

(/) L. R. 2 C. P. 651 ; 36 L. J.

C. P. 331. See Fornian r. The
Liddesdale, [1900] A. C. 190 ; 69

L. J. P. C. 44.

(ff)
1 Q. B. D. 258; 46 L. J.

Q. B. 147.

(A) 56 & 57 Vict. c. 71.

(i) As to when the risk passes,
see post, pp. 326 et seq.

{k) [1901] 2 K. B. 126
; 70 L. J.

K. B. 600.

(0 [1891] 1 Q. B. 544; 60 L. J.
Q. B. 247. This case was recently
distinguished in Tui-ner v. Sawdon,
[1901] 2 K. B. 653 ; 70 L. J. K. B.
897. And see Northey r. Tre\'Ll-

lion (1902), 7 Com. Gas. 201 ; and
Ogden's, Limited v. Nelson, [19031
2K. B. 287; 72 L. J. X. B. 767.
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manufacturer who had agreed to employ the plaintiff as agent and

traveller for five years. After about two years the defendant's

manufactory was burnt down, and he did not resume business, and

had thenceforth ceased to employ the plaintiff. This case should

be distinguished from Rhodes v. Forwood (/h).

The case of Hamlyn v. Wood {n) may be referred to here, Hamlyn
though the question determined was as to the circumstances under ^- Wood,

which the Court will imply a term which is not exjjressed in a

written contract. A. , who carried on business as a brewer, entered

into an agreement in writing, by which he agi-eed to seU to B., and

B. agi'eed to buy, all the grains made by A., at the average of the

rates charged each year by certain specified firms, from 1885 until

1895. In 1890 A. sold his business, and in consequence ceased to

supply grains to B. It was held that a term could not be implied

in the contract to the effect that A. would not by any voluntary act

of his own prevent himself from continuing the sale of grains to B.

for the period mentioned. " It would have been a different thing,"

said Kay, L. J., "if the contract had been to pay so much down for

a supply of grains for ten years."

(/«) (1876), 1 App. Cas. 256 ; 47 («) [1891] 2 Q. B. 488 ; 60 L. J.

L. J. Ex. 396. Q. B. 734.
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INTEEPRETATION AND OPERATION.

Written Contracts and Oral Evide^ice.

[53] GOSS V. NUGENT. (1833)

[5 B. & Ad. 58 ; 2 N. & M. 28.]

Lord Nugent entered into a written agreement with

Mr. Gross to buy from him several lots of land for £450,

the vendor undertaking to make a good title to all the

lots. Soon afterwards Gross found that as to one of the

lots he could not make a good title ; and of course Lord

Nugent would then have been perfectly justified in retiring

from the transaction. Instead of doing so, he agreed orally

to tmive the necessity of a good title being made as to that lot.

Afterwards, however, his lordship seems to have altered

his opinion as to the desirability of becoming the owner of

the land, and he declined to pay the purchase-money,

relying on the objection to the title. In answer to that,

Goss wished to prove that after Lord Nugent knew

about the defect of the title he agreed to waive it. This,

however, was not allowed, for the rule is that a written

contract within the Statute of Frauds cannot be varied by oral

evidence of what passed between the parties subsequently to the

making of it.

The rule tliat a wiitten contract cannot be varied by parol is

subject to one or two exceptions.
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Supposing tlie contract to be one wliicli, thoiigli it is in writing, When
need not have been, it may be varied by parol evidence of what took agreement

place between the parties afte7- the date of the agreement. Thus, ^lave been
if the original agreement between Goss and Nugent had not been in writing,

required by the Statute of Frauds to be in writing, Xugent's con-

sent to take one lot, though the title was bad, might have been

proved («).

And, notwithstanding the general rule that parol evidence of To show

what took place between the parties previously to or contempora-
•^o'^^i^^n.

neously with the written agreement is inadmissible, such evidence

may nevertheless be given to show that the execution of the written

agreement was conditional on some event happening ; in fact, that

a document piu-porting to be a final and absolute contract purports

to be what it is not. Thus, in Pym v. Campbell(5), the parties had Pyni v.

entered into a written agreement for the sale of an interest in a
^a,nipbell.

patent, and at the same time had verbally agreed that the sale should

not take place unless an engineer named Abemethie approved of the

invention. Abernethie did not approve, and the question was
whether the conrLition could be proved. It was held that it could,

on the ground that the object of the evidence offered was, not to

vary a written agreement, but to show that there was not an agree-

ment at all. Similar evidence was also admitted in a case where

two fanners had agreed in writing that one of them should transfer

his farm to the other, and had at the same time verbally agreed

that the transfer should be conditional on the landlord's consent (c). Consio-n-

To take yet another illustration of constant occiu'rence, a cattle- i^ient note,

dealer, a few years ago, wanted to send some cattle from Guildford

to the Islington market. They told him at Guildford Station that

the beasts would be duly forwarded to King's Cross ; but they

induced him to sign a consignment note by which the cattle were

directed to be taken to the Nine Elms Station, which, of course,

was not so far as the cattle-dealer expected them to go. At this

intermediate station they remained, and suffered injury from not

being fed or looked after properly. The company's view was that

the consignment note was conclusive evidence of the terms of the

contract, and therefore that they had never undertaken to carry

beyond the Nine Elms Station. But for the cattle-dealer it was

successfully contended that the consignment note did not constitute a

(a) See also Eden i;. Blake (1845), (i) (1856), 6 E. & B. 370; 25

13M. &W. 014; 14L. J.Ex. 194; L.J. Q. B. 277; foUowed in the
Noble V. Ward ('1867), L. R. 2 Ex. recent case of Battle v. Hornibrook,
135 ; 36 L. J. Ex. 91 ; Mercantile [1897] 1 Ch. 25 ; 60 L, J. Ch. 144.

Bank of Sydney v. Taylor, [18931 (c) Wallis v. Littel (1861), 11 C.

A. C. 317 : 57 J. P. 741.
'

B. N. S. 369 ; 31 L. J. C. P. 100.
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Evans v.

Roe.

Separate
oral agree-

ment.

Limit of

principle.

complete contract, and that parol evidence could be given of the

conversation that had taken place between the plaintiff and the

company's servants before the consignment note was signed {d).

On the other hand, when a wiiting appears to be a complete

contract, oral evidence to vary it is inadmissible. In Evans v.

Eoe (('), for instance, a memorandum in writing by which the

plaintiff agreed to become foreman of the defendant's works was

construed to show a weekly hiring, and it was held that evidence

of a conversation, at the time of signing the contract, tending to

show that a yearly hiring was intended, could not be given. So,

too, in the recent case of New London Credit Syndicate v. Neale(/),

it was held that evidence of a contemporaneous oral agreement to

renew a bill of exchange was inadmissible in an action upon the

bill, on the ground that its effect would be to contradict the terms

of the written instrument.

There are other cases, however, in which parol evidence may be

given, notwithstanding that there is a written contract.
'

' The existence of any separate oral agreement as to any matter

on which a document is silent, and which is not inconsistent with

its terms, if from the circumstances of the case the Court infers that

the parties did not intend the document to be a complete and final

statement of the whole of the transaction between them" {y), may
be proved, e.g. , on the execution of a lease, an oral promise by the

lessor to keep down the game(/i). La the recent case of De Lassalle

V. Guildford (;'), upon the execution of a lease of a dwelling-house,

the landlord verbally waiTanted that the drains were in good con-

dition. The lease contained covenants by the lessee to do the

inside, and by the lessor to do the outside repaii-s, but was silent

as to the then condition of the drains. Under these circumstances,

the Court of Appeal held that the parol warranty was collateral to

the lease and admissible in evidence, and that the tenant was entitled

to maintain an action for the breach of it.

And it should be observed that the principle that parol evidence

(d) Malpas v. L. & S. W. Ry.
Co. (1866), L. R. 1 C. P. 336 ; 35
L. J. C. P. 166.

{e) (1872), L. R. 7 C. P. 138 ; 26
L. T. 70 ; and see Cato v. Thomp-
son (1886), 9 Q. B. D. 616; 47
L. T. 491.

(/) [1898] 2 Q. B_. 487 ; 67 L. J.

Q. B. 825 ; following Young v.

Austen (1869), L. R. 4 C. P. 553
;

38 L. J. C. P. 233 ; and see Abrey

V. Crux (1870), L. R. 5 C. P. 37;
39 L. J. C. P. 9.

(r/) Steph. Dig. Ev. p. 96
(5tii ed.) ; Williams v. Jones (1888),
36 W. R. 573.

(//) Morgan v. Griffith (1871),

L. R. 6 Ex. 70 ; 40 L. J. Ex. 46 ;

Marzetti v. Smith (1882), 49 L. T.
580 ; 1 C. & E. 6 ; Aste v. Stumore
(1884), 1 C. &E. 319.

(i) [1901] 2 K. B. 215; 70 L. J.

K. B. 533.



WRITTEN CONTRACTS AND ORAL EVIDENCE. 233

cannot be received to contradict or modify the tenns of a -vrritten

contract, does not apply to a document whicli forms no part of the

contract, and cannot be used to exclude parol evidence of the

circumstances attending the signature of one of the parties to such

document {k).

Moreover, oral evidence may be given to prove fraud or illegality. To show

to show the situation of the parties {J), to ascertain the meaning of
^"i^,*^'

c^'

illegible or unintelligible characters, to explain technical or pro-

vincial expressions, to bring in usage of trade, to identify the sub-

ject-matter, to inti'oduce a principal not named in the contract {m),

and for a variety of similar purposes.

"But evidence may not be given to show that common words,

the meaning of which is plain, and which do not appear from the

context to have been used in a peculiar sense, were, in fact, so

used " (ji).

An important distinction as to when oral evidence can be given Latent

to affect a written instrument, and when it cannot, is between a and patent

... , . . . ambigui-
Jatent smdi a, patent timhi^wiiy. A latent ambiguity is not apparent ^jes.

on the face of the instrument. The document seems to the stranger

reading it to be plain and simple enough ; but, really, there are two

states of fact equally answering to the instrument. To correct such

an ambiguity, and show what was intended, parol evidence is

admissible. Thus, where a devise was to Stokeham Huthwaite

second son of John Huthwaite, whereas really Stokeham Huthwaite

was the third son, evidence of the surrounding circumstances was

admitted to show whether the testator had made a mistake in the

name or in the description (o). And in a recent case [p) where

under a written contract a person was to be allowed a commission

on "the estimate of £35,000," and a further commission if "the

total cost of the works" was reduced below £30,000; extrinsic

evidence was held admissible to show that the estimate referred to

was for the execution of the work exclusively of the cost of the land

purchased, and the amount of commission. But parol evidence

cannot be given to correct a piatent ambiguity. Thus, in a case

where a bill of exchange had been drawn for "Two hundred

pounds," but the figures at the top were " £245" and the stamp

{k) Bankof Australasia!;. Palmer, Blackett v. Roy. Exch. Ass. Co.

[1897] A. C. 540 ; 66 L. J. P. C. (1832), 2 C. & J. 244 ; 2 Tyr. 266.

105. (o) Doe d. Le Chevalier v. Huth-
(T) Newell v. Eadford (1867). waite (1820), 3 B. & Aid. 632

;

L. R. 3 C. P. 52 ; 37 L. J. C. P. 1. 8 Taunt. 306.

{m) Trueman V. Loder (1840), 11 {p) Bank of New Zealand v.

A. & E. 589 ; 3 P. & D. 567. Simpson, TlOOO] A. C. 182; 69

(n) Steph. Dig. Ev. 99 ; and see L. J. P. C.''22.
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Needs.

Oral evi-

dence to
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corresponded to the higher amount, evidence was not admitted to

show that £245 was really the sum intended {q). In the well-known

case of Doe v. Needs (r), a man had devised one house to George

Gord, the son of George Gord, a second to George Gord, the son of

John Gord, and a third to " Oeorge, the son of Gord." Evidence

was admitted to show that the testator really meant George, the son

of George Gord. To the reception of such evidence it was objected

that the ambiguity was patent. But it was answered that it could

only appear ambiguous by showing aliunde the non-existence of a

George, the son of Gord, different from the other two Georges ; and

that the mention of another George in the same will had no other

effect than extrinsic proof of the same fact would have had.

Though parol evidence may rarely be given to vary a written

contract, it may generally be given to rescind it altogether ; and the

better opinion is that this is so even where the contract is one of

those which are required by statute to be in writing (s). But a

contract in writing good under the Statute of Frauds is not rescinded

by a subsequent invalid oral contract intended to be substituted for

the former one {t).

A deed cannot be varied or discharged except by another deed (^u).

But, in an action to recover unliquidated damages for breach of a

contract under seal, accord and satisfaction after breach is a good

plea.

Written Contj^acts and Evidence of Usage.

[54] WIGGLESWORTH v. DALLISON. (1779)

[1 Doug. 200.]

By lease dated IVIarcli 2nd, 1753, Dallison let Wiggles-

worth have a field in Lincolnshire for 21 years. In the

last year of his tenancy, though he knew that he had to

{q) Sanderson v. Piper (1839), 5

Bing. N. C. 425 ; 7 Scott, 408.

(r) (1836), 2 M. & W. 129; 6

L. J. (N. S.) Ex. 59.

(.s) Groman v. Salisbury (1684),

1 Vem. 240.

(0 Noble V. Ward (1867), L. R.
2 Ex. 135 ; 36 L. J. Ex. 91 ; Moore
V. Campbell (1854), 10 Ex. 323 ; 23
L. J. Ex. 310.

(«<) West V. Blakeway (1841), 2
M. & G. 729 ; 3 Scott, N. R. 199.
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give up the land almost immediately, the farmer sowed his

field with corn. In doing what might seem a rash and

improvident act, Wigglesworth was relying on a certain

local custom, which entitled an out-going tenant of lands

to his way-going crop, that is, to the corn left standing and

growing at the expii-ation of the lease. Dallison's answer

to this claim was that, if any such custom existed at all, it

had no application to the present case, where the terms

between landlord and tenant had been carefully drawn up

in a lease by deed, and no mention made therein of any

custom. The Court, however, decided in favour of the

custom, Lord Mansfield remarking that while it was just

and reasonable and for the benefit of agricultui-e, it did not

alter or contradict the agreement in the lease, but only

superadded a right.

Parol evidence of the custom of a particular place or trade cannot Custom

be given to vary a -written contract. If the terms of the contract ^^^^

are perfectly clear and exhaustive (and whether they are so is for written

the Court, and not for the jury to decide) (.c) the maxim, exjjressum contract.

facit cessare taciturn, has application. In one case {y), it appeared

that by the custom of the country, the out-going tenant was entitled

to an allowance for foliage from the incoming tenant. This, there-

fore, if the lease had been silent on the subject, would have had to

be paid. But the lease was not silent. It particularly specified the

payments which were to be made by the incoming to the out-going

tenant, and amongst them it did not mention any 'payment in respect

offoliage. It was held, therefore, that the terms of the lease were

perfectly clear, and excluded the custom. "Where there is a

written agreement between the parties," said Bayley, J., "it is

naturally to be expected that it will contain all the terms of their

bargain ; but if it is entirely silent as to the terms of quitting, it

may let in the custom of the country as to that particular. If,

however, it specifies any of those terms, we must then go by the

lease alone. The custom of the country applies to those cases only

where the specific terms are unknown ; and it is founded on this

principle, that justice requires that a party should quit upon the

same terms as he entered."

(x) Bowes V. Shand (1877), 2 iy) Webb v. Plummer (1818), 2

App. Cas. 455: 46 L.J. Q.B. 561. B. & A1.1. 746; 21 R. R. 479.
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Tlie maxim is, In contractis tacite insunt quae sunt moris et con-

suetudinis.

So, too, in mercantile contracts. If yon insui'e a ship and cargo

for a voyage, and the terms of the policy are that " the insurance

on the ship shall continue till she is moored 24 hours, and on the

goods till sdftly landed," and your shij) reaches the haven, and has

been moored the 24 hours, and then afterwards, and before being

landed, the goods are lost, the insurance people will not be allowed

to cheat you by showing a custom that the risk on the goods as well

as on the ship expii'es in 24 hours ; why, you expressly stipulated

that ship and cargo should stand on different footings; and are

entitled to the benefit of your foresight, all the customs in the

universe notwithstanding (z). Similarly, when a man in the pig

trade sold what he warranted to be "prime singed bacon," but

which proved to be neither palatable or fragrant, he was not per-

mitted to turn round and produce a convenient custom in his trade

to the effect that " prime singed bacon " is prime singed bacon none

the less because it happens to be very much tainted (o). So, in

Hayton v. Irwin (b), where by the terms of a charter-jiarty a ship

was to deliver at Hamburg, " or so near thereto as she could safely

get," it was held that a defence alleging that by the custom of the

port of Hamburg the charterer was not bound to take delivery else-

where than at Hambui'g, was bad, inasmuch as it sought to set up

a custom inconsistent with the wi'itten contract.

But though a written contract cannot be varied by evidence of the

custom of a particular trade or place, it may be explained thereby,

and it may have incidents annexed.

(1.) It may be explained. Evidence has been admitted to show

that the Gulf of Finland, though not geographically so, was always

considered by merchants as j)art of the Baltic (c); that "good

barley" and "fine barley" were different things (rf) ; that 1,000

rabbits meant 1,200 (e) ; and that, when a young lady was engaged

as an actress for "three years," the three years meant only the

theatrical seasons of those years (/).

(2.) Incidents may be annexed. The leading case is an excellent

(z) Parkinson v. Collier (1797),

Park Ins. p. 653 (Sth ed.).

(a) Yates v. Pym (1816), 6 Taunt.
446 ; 1 Holt, N. P. 95.

{b) (1879), 5 C. P. D. 130 ; 41

L. T. 666. See also Barrow v.

Dyster (1884), 13 Q. B. D. 635
;

51 L. T. 573; Pike v. Ongley
(1887), 18 Q. B. D. 708 ; 56 L. J.

Q. B. 373; The Nifa, [1892] P.

411 ; 62 L. J. P. 12.

(e) Uhde v. Walters (1811), 3

Camp. 16; 13 R. R. 737.

(d) Hutchison v. Bowker (1839),

5 M. & W. 535 ; 52 R. R. 821.

{e) Smith v. Wilson (1832), 3 B.
6 Ad. 728 ; 1 L. J. K. B. 194.

(/) Grant v. Maddox (1846), 15

M. & W. 737 ; 16 L. J. Ex. 227.



WRITTEN CONTRACTS AND EVIDENCE OF USAGE. 237

illustration here. So is Eeg. v. Stoke-upoii-Trent(^), where it was

held that where some workmen by written contract engaged them-

selves '

' to lose no time on our own account, to do our work well,

and behave ourselves ia every respect as good servants," evidence

might nevertheless be given of a custom in the particular trade for

the workmen to have certain holidays in the year, and the Sundays

to themselves. The principle on which incidents are allowed to be

annexed to written contracts is that "the parties did not mean, to

express in writing the luliole of the contract by which they intended

to be bound, but to contract with reference to certain known
usages" (/;).

A custom that either master or servant may determine domestic Domestic

service at the end of the first month by notice given at or before s^^""*^^-

the expiration of the first fortnight, is not in itself uni'easonable

;

but inasmuch as such a custom has not yet been so fully established

that judicial notice can be taken of it, it must be proved in each

case as a question of fact [i).

Except when the mode of dealing is that of a jiarticular house, Stock

such as Lloyd's (in which case he must be proved to have been Exchange

acquainted with it) (A), a man is bound by the usages of the place or ' ^ '

'

trade with which his contract has to do, and his ignorance of those

usages is immaterial. A man, for instance, who employs a broker

to do business on a Stock Exchange is bound by the usages of such

Stock Exchange in the absence of any evidence to the contrary (/).

But a custom of trade in order to be valid must, as a rule, be

known in business generally and not merely to persons dealing in a

particular market ; for instance, a custom of trade by which goods

are left in the possession of persons to whom they do not belong,

so as to exclude the doctrine of "reputed ownership" under the

bankrujjtcy laws (»?).

To make a particular custom good, it must be immemorial {^n), Eequisites

of custom.

{(/) (1813), 5 Q. B. 303 ; 13 L. J. Ex. 425 ; 17 L. J. Ex. 78 ; Neilson
Q. B. 41. V. James (1882), 9 Q. B. D. 546

;

{]i) Per Parke, B., in Hutton v. 51 L. J. Q. B. 369; Seymour v.

Warren (183G), 1 M. & W. 475 ; 5 Bridge (1885), 14 Q. B. D. 460 ; 54
L. J. Ex. 234. L. J. Q. B. 347 ; Loring v. Davis

(i) Moult V. Halliday, [1898] 1 (1886), 32 Ch. D. 625 ; 55 L. J. Ch.
Q. B. 125; 67 L. J. Q. B. 451. 725; Davis v. Howard (1890), 24
As to the notice to which domestic Q. B. D. 691 ; 59 L. J. Q. B. 133;
servants are entitled, see j^oU, Smith v. Reynolds (1892), 66 L. T.

p. 414. 808 ; and Forget v. Baxter, [1900]
{k) Gabay v. Lloyd (1825), 3 B. A. C. 467 ; 69 L. J. P. C. 101.

& C. 793 ; 5 D. & R. 641. (w») In re Goetz, Jones & Co.,
[l] See Sutton v. Tatham (1839), [1898] 1 Q. B. 787; 67 L. J. Q. B.

10 Ad. & E. 27 ; 8 L. J. Q. B. 21 ; 577.

BayUffe v. Butterworth (1847), 1 («) But the Courts will wmetimos
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continued, peaceable, reasonable, certain, compulsory, and not incon-

sistent. Eeasonableness is a question of law for the Court. In

Hall V. Nottiugham (o), it was held that a custom for the inhabi-

Dancingin tants of a parish to enter on a person's field in the parish, put up
somebo y ^ maypole, dance, play at kiss-in-the-ring, and otherwise enjoy
CXSG S I16XQ.* .., 'Tn 01 •

themselves, at any time m the year, m defiance of the proprietor,

was good. But in the previous case of Sowerby v. Coleman (j:>), it

had been held that a custom for inhabitants of a parish to train and

Exer- exercise horses at all seasonable times of the year in a place beyond
cismg

fji^ limits of the parish was bad. So, too, a custom for the inhabi-
tiorsGS

tants of several adjoining ur contiguous parishes to exercise the

right of recreation over land situate in one of such parishes is

bad ((/). And in another case (r), it was held that a custom that an

out-going tenant should look not to the landlord, but to the

incoming tenant, for payment for seeds, tillages, &c., could not

be supported, for it was '

' unreasonable, uncertain, and prej udicial

Selling to the interests both of landlords and tenants." In Tucker v.

flint stones Linger (s), it was held that a custom, universal in the chalk districts,

in plouo-h- ^^^ ^^® tenant of a farm to sell the flint stones turned up in plough-

ing, ing, was reasonable, and could be proved, notwithstanding an

agreement reserving to the landlord '

' all mines, minerals, quarries

of stone, sand, brick-earth, and gravel." *' It is good for the

land," said Jessel, M. E., "that the flints should be removed, and

it appears to me not unreasonable that the tenant, who has to

remove them as injurious to the land, should sell them for his own

benefit. I think the Court should not interfere with a custom of

the country except upon very strong grounds." A custom that

a parson as owner of the great tithes shall provide and keep a

bull and boar for the common use of the kine and sows of the

parishioners is good [t)

.

presume the legal origin of customs, (r) Bradburu v. Foley (1878), 3

although the evidence begins well C. P. D. 129 ; 47 L. J. Q. B. 331.

within modern times. See L. & («) (1882), 21 Ch. D. 18 ; 51

N. W. By. Co. V. Fobbing Levels L. J. Ch. 713 ; and see Goodman
Commissioners (1897), 66 L. J. v. Saltash (1882), 7 App. Cas. 633

;

Q. B. 127; 75 L. T. 629; and .J2 L. J. Q. B. 193.

Att.-Gen. v. Wright, [1897] 2 {t) Per Kekewich, J., in Lanch-
Q. B. 318; 66 L. J. Q. B. 834. bury v. Bode, [1898] 2 Ch. 120;

(0) (1875), 1 Ex. Div. 1 ; 45 67 L. J. Ch. 196. This custom is

L. J. Ex. 50. alluded to bv Shakespeai-e in

{p) (1867), L. R. 2 Ex. 96 ; 36 Henry IV., Part II., Act ii.,

L. J. Ex. 57. Scene 2 ; and also in the last

{q) Edwards V. Jenkins, [1896] chapter of Sterne's "Tristram
1 Ch. 308 ; 65 L. J. Ch. 222. Shandy."
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Construction of Contracts.

ROE V. TRANMARR. (1758) [55]

[WiLLES, 632.]

A deed bade fair to become void altogether as purport-

ing to grant a freehold in- fufuro—a thing which the

common law will not allow (^^). It was saved, however,

from this untimely fate by the merciful construction that,

though void as a release, it might yet avail as a covenant

to stand seised, the Court citing the maxim, beiiigiic faci-

endm sunt Inteypretatio.ies, clmt'tarum, ut res mayis taleut

qiiain pereat.

lu construing a written contract (which construction is for the Intention

Court), the iiitriitiofi of the contracting parties must be looked to, of con-

the sense in ivhich the ^jromisor believed that the promisee accepted the
„„j,j-jgs,"

promise being the principal test. But, on the other hand, it is of

no consequence what the intention of the contracting parties was

if their written agreement, though totally inconsistent with such

intention, is precise and clear.

The chief I'ules of construction are the following :

—

(1.) The construction must be reusonahJe. Construc-

One surgeon sold his business to another and covenanted not to tion must

practise within a certain distance. On the reasonable construction
e reason-

of this covenant, it was held not to have been broken by the retired

surgeon's acting in an emergency, so long as he was not trying to

get his practice back(a'). So, in a charter-party, "the words 'as

near tliereto as sJie can safely get^ must receive a reasonable and not

a literal application" {y). So, too, where a young man living with

his father in Lambeth was at the same time ajjprenticed to some

mechanical engineers in the same district, a notice to remove to

Derby was held unreasonable (z).

{n) See Savill r. Beth ell, [1902] (y) Per Liish, J., iu Capper v.

2 Cb. .523 ; 71 L. J. Ch. 652. Wallace (1880), 5 Q. B. I). 163
;

(z) Rawlinson v. Clarke (1845), 49 L. .J. Q. B. 350.

14 M. & W. 187 ; 14 L. J. Ex. (s) Eaton v. Western (1882), 9

364, Q. B. D. 636; 52 L. J. Q. B. 41.
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(2.) The construction must be Jiheral.

For example, the masculine will generally include both genders.

(3.) The construction must \iQ favourable.

If it is possible to put two constructions on an agreement—one

which would make it illegal and void, and the other wliich would

not, the latter view must be taken. See the leading case. See also

the Bills of Exchange Act, 1882, s. 26 (2).

(4.) Words must be construed in their ordinary sense.

An annuity was to become void if a woman, separated from her

husband, " associated " with a particular person. It was held that

to receive the man's visits whenever he chose to call was "asso-

ciating " with bim, and that, in fact, all intercourse, however

innocent, was prohibited (a). In the case of M'Cowan v. Baine(5),

the law was stated by Lord Watson to be that " contracts ought to

be construed according to the j^rimary and natural meaning of the

language in which the contracting parties have chosen to express

the terms of their mutual agreement. But there are exceptions to

the rule. One of these is to be found in the case where the context

affords an interpretation different from the ordinary meaning of

the words ; and another in the case where their conventional

meaning is not the same with their legal sense. In the latter case,

the meaning to be attributed to the words of the contract must

depend upon the consideration whether, in making it, the parties

had or had not the law in theu" contemplation."

Usage, however, may give words a technical meaning.

(5.) The tuliole context must be considered.

One part of the document may throw important light on another;

ex antecedentihus et consequentibus Jit optima interpretatio. The

luminous judgment of Lord Chelmsford, L. C, in Monypeimy v.

Monypenny (c), and the case of Piggott v. Stratton (</), may be

referred to in illustration of this rule.

(6.) The words of a contract must be construed most strongly

against the grantor (e).

(«) Dormer v. Knight (1809), 1

Taunt. 417 ; and see Barton r.

Fitzgerald (1812), 15 Enst, 530;
13 R. R. 519 ; Biddlecombe v.

Bond (1835), 4 Ad. & E. 332; 5

N. & M. 621.

(b) [1891] A. C. 401 ; 65 L. T.

502.

(c) (1860), 9 H. L. C. 114; 31

L. J. Ch. 269.

{d) (1859), 29 L. J. Ch. 9 : 1 De
G. F. & J. 33.

((') In Taylor v. Corporation of

St. Helen's (1877), 6 Ch. D. 264;
46 L. J. Ch. 857; Sir George
Jessel, M. R., doubted whether
this rule had any force. It has,

however, since been recognized and
acted upon by the Courts. See
ex. (/r., per Brett, M. R., in Bmion
V. English (1883), 12 Q. B. D. 218

;

53 L. J. Q. B. 133 ; and per
Lord Macnaghten in Gluckstein v.

Barnes. [1900] A. C. 250 ; 69 L. J.

Ch. 385.
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Verba chartarum fortius accipiuntur contra proferentevi; the law

slirewcUy suspecting tliat every man will take care to guard his own
interests.

This rule, however, is applicable only as a last resource^ and in

the case of a grant from the Crown is reversed altogether (/).

Moreover, it would appear that the rule is not to be applied when
it would work a wrong to a third person ; constructio hgis non facit

injuriam (y). See also Stewart v. Merchants' Marine Insurance

Co. (1886), 16 Q. B. D. 619 ; 55 L. J. Q. B. 81.

Unless a different intention appears from the terms of the con- Time,

tract, stipulations as to time of payment are not deemed to be of

the essence of a contract of sale.

In a contract of sale, "month" means lirimd facie calendar "Month."

month (A).

Warranties^ &€,

—

—

LOPUS V. CHANDELOR. (1603) [56]

[2 Croke, 2.]

A jeweller sold a man a stone saying it was a bezoar,

when it was not. It was held, however, that he was not

liable in contract because his assertion did not amount to

a warranty ; nor in tort because he might have believed

what he said.

The probabilities are that if Lopus had been a litigant of to-day

he would have succeeded on both points :—in contract, because

"every affirmation at the time of the sale of a personal chattel M!ere

is a ivarranttj if it appear to have been intended as such," and
^j^^^

Chandelor's assertion that the stone was a bezoar would no doubt may be

be considered sufficient ; and in tort, because the fact that the warranty,

defendant was a jeweller woiild be damning evidence that he knew

one stone from another.

(/) Eastern Archipelago Co. v. Paris (1869), L. R. 2 P. C. 406
;

Rep. (1853), 2 E. & B. 856; 23 38 L. J. P. C. 30.

L J O B 82

'(y)' Per Sir JoHeph Napier, Rod- (A) See 56 & 57 Vict. c. 71,

ger V. Comptoir d'Escompte de ^- '^

s.— c. R
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"Warranty" is defined by sect. 62 of the Sale of Goods Act,

1893 (i), as "an agreement with reference to goods wliicli are the

subject of a contract of sale, but collateral to the main purpose of

such contract, the breach of which gives rise to a claim for damages,

but not to a right to reject the goods and treat the contract as

repudiated."

It is often a difficult matter to decide whether the seller intended

his representation to be a warranty or not. The test to determine

his intention is, did he assume to assert a fact of tvhicli the hui/er ivas

ignorant ? If he did, he warranted. Two well-known picture-

dealing cases illustrate this distinction. In one of them the seller,

at the time of sale, gave the following bill of parcels :

—

^^ Four pictures, Views in Venice, Canaletto, £160."

It was held that the jiiry might very well find that the words

imported a ivarranty that Canaletto had painted the pictures (A;). In

the other case, a sea-piece and a fair had been sold, the former

being catalogued as by Claude Lorraine, and the latter by Teniers.

It was held that, as those artists had lived so long ago, it was im-

possible for anyone to be sure whether the iiictui'es were by them

or not ; the seller could not be taken to have asserted a fact, but

had merely expressed his opinion on the subject ; therefore he had

not warranted (/).

Difficult questions of construction frequently arise when a horse

is sold with a warranty. In one case the receipt ran as follows :

—

'
' Received ofMr. Budd £10 for a grey four-year-old colt, ivarranted

sound in every respect."

It was held that this warranty referred only to the soundness, and

that the age was mere matter of description (m). In another case

the seller of a mare said "he never ivarranted, he ivouldn't even

warrant himself; hut the mare ivas sound to the hest of his knowledge."

It was held that he must be taken to have warranted that the mare

was sound to the hest of his knowledge (h).

A general warranty does not extend to ohvious defects (o). If I

(0 56 & 57 Vict. c. 71. An
affirmation made upon the sale or

letting of real property as to the

then state of the proj)erty may
amount to a warranty, provided
the like conditions exist as in the

case of a warranty upon the sale

of a chattel : De Lassalle v. Guild-

ford, [1901] 2 K. B. 215 ; 70 L. J.

K. B. 533.

{k) Power v. Barham (1836), 4

Ad. & E. 473 ; 6 N. & M. 62.

(/) Jend-ndne v. Slade (1797), 2
Esp. 572 ; 5 R. R. 754.

(;«) Budd V. Fairmaner (1831), 8
Bmg. 48 ; 5 C. & P. 78.

(«) Wood V. Smith (1829), 5 M.
& Ry. 124 ; 4 C. & P. 45 ; and see
per Lord Cairns, Ward v. Hobbs
(1878;, 4 App. Gas. 13 ; 48 L. J.
C. P. 281.

(o) Margetson v. Wright (1832),
8 Bing. 454 ; 3 M. & P. 606.
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sell you a horse warranting that it is soiiiid and perfect in every

respect when both of us can see it has no tail, you cannot bring an

action against me for breach of warranty on the ground of the

missing appendage. If, however, the defect, though obvious, is

yet not of a permanently injurious character, it will be covered by
a general warranty. A man once sold a race-horse to a sporting

attorney with a warranty of soundness, though the horse was
obviously suffering from a splint. But some si^liuts cause lameness

and others do not, and, as it was uncertain what would be tho

result in this case, the warranty was held to extend to it. More-

over, however obvious a defect may be, if the seller agrees to

deliver the horse all right at the end of a particular period, the

warranty will include the defect (^). A person who takes a horse

with a warranty—it has been held in a case where a man bought a

horse with " an extraordinary convexity of the cornea of the eye "

which produced short-sightedness and made the animal liable

to shy,—is not bound to use extreme diligence in discovering

defects {q).

The seller may, of course, place limitations on the warranty he Qualified

gives. At a horse repository, for instance, there was a notice on a
'"'^^^''^'^

J"-

board to the effect that warranties given at that establishment

should remain in force only till twelve o'clock the next day unless

in the meantime the purchaser sent in a certificate of unsoundness.

It was held that purchasers who were aware of it were bound by
this notice (r). A similar condition was held binding on the pur-

chaser in the case of Hinchcliffe v. Barwick(s), where, however,

there were no words limiting the duration of the warranty, but the

horse was to be returned by a particular time the next day and

then tried.

The term "sound" in the warranty of a horse or other animal What is

implies the absence of any disease, or seeds of disease, which soundness,

actually diminishes, or in its progress will diminish, its natural

usefulness in the work to which it would properly and ordinarily

be applied (^). A temporary lameness has been held to be un-

soundness (h.) ; so has a cough (a;). But mere badness of shajie is not

{p) Liddard v. Kain (1824), 2 v. Withers (1888), 20 Q. B. D.
Bmg. 183 ; 9 Moore, 356. 824 ; 57 L. J. Q. B. 457.

{q) Holliday v. Morgan (1858), (,.) Kiddell v. Burnard (1842),
1 E. A E. 1. 9 M. & W. 668 ; 11 L. J. Ex. 268.

()•) Bywatert'. Richardson (1834),

1 Ad. & E. 508 ; 3 N. & M. («) Elton v. Brogden (1815), 4

748. Camp. 281.

(«) (1880), 5 Ex. Div. 177 ; 49 {x) Coates v. Stephens (1838),

L. J. Ex. 495 ; and see Chapman 2 M. & Rob. 157.

r2



244 WARRANTY DmiXa TREATY FOR BALE.

Kemedies
for breach
of war-
ranty.

unsoundness (»/) ; nor is roaring, unless symptomatic of disease (2).

Crib-biting is not unsoundness, but vice ((/). A nerved liorse is

unsound {h). So is a cbest-foundered liorse (c).

A breacb of warranty on the sale of a specific chattel does not

entitle the buyer to reject and return the article. His remedy is

either to sue the seller for damages, or to set ofJ the breach when

an action is brought against him for the price ('/). If, however, the

subject-matter of the sale is not in existence or not ascertained at

the time of the contract, he may refuse to accept an article not in

accordance with the description stipulated for. To entitle him,

however, thus to return the goods and rescind the contract, he

must be careful not to make any further use of them than is neces-

sary to give them a fair trial. If the purchaser sues upon the

warranty, he need not return the article sold (e). See also "Wagstaff

V. Shorthorn Dairy Co. (/), where there was a sale of seed potatoes,

and the potatoes were not up to the standard of the warranty. It

was held that the purchaser was entitled to the difference in value

between the crojj actually produced and the crop that would have

been produced if the warranty had been complied with, if it were a

reasonable thing for the purchaser to plant the seed without

examination.

Warranty 711usi be during Treatyfor Sale.

[57] HOPKINS V. TANQUERAY. (1854)

[15 C. B. 130; 23 L. J. C. P. 162.]

Mr. Tanquerav advertised liis horse " California " for

sale at Tattersall's. The day before the sale, happening

to go there, he found his friend Hopkins kneeling down

{y) Dickinson v. Follett (1833),

1 M. & Rob. 299 ; 42 R. R. 801.

[z) Bassett v. CoUis (1810), 2

Camp. 524; 11 R. R. 786. See,

however, Onslow v. Eames (1817),

2 Stark. 81 ; 19 R. R. 680.

{(>) Scholefield v. Robb (1839), 2

M. & Rob. 210.

[h] Best V. Osborne (1825), Ry.
& M. 290 ; 2 C. & P. 74.

(f) Atterbury v. Fairmanner
(1823), 8 Moore, 32.

{(l) Street v. Blay (1831), 2 B. &
Ad. 456; 36 R. R. 626; and see

sect. 53 of the Sale of Goods Act,
1893.

(c) Fielder v. Starkin (1788), 1

H. Bl. 17 ; 2 R. R. 700 ; Pateshall

V. Tranter (1835), 3 Ad. & E. 103 ;

4 N. & M. 649.

(/) (1884), 1 C. &E. 324.
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and earefullj scrutinizing " California's " legs, whereupon

he remarked, " My dear felloic, you ncednH examine his leys;

you have nothiny to look for ; I assure you he's perfectly sound

in every respect ; " to which Hopkins replied, " If you say

so, I am perfectly satisfied," and immediately got up.

The next day Hopkins attended the sale, and bought the

horse, having, as he said, determined to do so because of

Tanqueray's jDOsitive assurance that he was sound. There

was no written warranty, and it was admitted that when

Tanqueray said the horse was sound he quite believed it

was. Hopkins now sought to make out that Tanqueray's

assertion on the day before the sale was equivalent to a

warranty. It was held, however, that that assertion

formed no part of the contract of sale, and therefore did not

amoimt to a warranty.

The plaintiff made no imputation of fraud here. He sued in Previous

contract, not in tort, his point being that, notwithstanding the ^'^presen-

reticence of the auctioneer at the time the horse was put up, what cannot be
the defendant had said to him on the day hefore the sale amounted relied on

to a warranty. But a warranty must be given, if at all, at the time ^® ^
war-

<>f the sale. Eepresentations and assertions made before it, unless

continuing, or bottomed in fraud, are no good {(/).

So, too, a warranty given after a sale is void unless there is a Warranty

new consideration ; for the first consideration is exhausted bv the ^l^^^ ^
*' aiterwards

transfer of the chattel without a warranty (A). "It frequently requires

happens that persons (not lawyers) hardly consider this : they ^ew con-

quote all the seller or dealer says as he buttons up the cheque in
^^ eiatmn.

his pocket, as if that could in any way be a warranty. Some Horse

dealers aifd horse-sellers say all sorts of things when coping or '^^^^^^'^o-

selling a horse, but they confine themselves to puf¥, and never

commit themselves to any statement of a fact as to the subject of

the deal. It is not until the bargain is entirely over that they

comfort the buyer by statements which he fondly looks upon as

wan-anties, but which cannot be so considered " (i). When the Oralrepre-

ti.Tms of a contract have been reduced into writing, no oral repre- ''^c'^tatioiiH

^ cancelled

iff) See Ormrod v. Huth (1845), (/^ Roscorla v. Thomas (18-12\

14 M. & W. G51 ; 14 L. J. Ex. 3 Q. B. 234 ; 2 G. & D. 508.

3G6. See also Cowdy v. Thomas (/) Lascollcs on Horse Warranty,
(1877), 36 L. T. N. S. 22. p. 34 (2nd ed.).
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by written sentations can be relied on as a waiTanty. The written contract

contract. shortens and corrects the representations, so that whatever terms

are not contained in the document must be struck out of the trans-

action (A'). But a mere memorandum, not intended to be final, will

Allen V. not exclude oral evidence of a warranty. Thus, in Allen v. Pink (/),

Pink. where a paper was signed by the vendor and given to the vendee

containing " Bought of 0. PinJi a Iwrse for the sum of £7 2s, 6d."

it was held that evidence might be given of a contemporaneous

warranty. " The general principle stated by Mr. Byles," said Lord

Abinger, C. B., "is quite true, that if there has been a parol agree-

ment, which is afterwards reduced by the parties into writing, that

writing alone must be looked to to ascertain the terms of the

contract. But the principle does not apply here. There was no

evidence of any agreement by the plaintiff that the whole contract

should be reduced into writing by the defendant. The contract is

first concluded by parol, and afterwards the paper is drawn up

which appears to have been meant merely as a memorandum of

the transaction, or an informal receipt for the money, not as

containing the terms of the contract itself."

Implied Warranty of Title.

[58] MORLEY v. ATTENBOROUGH. (1849)

[3 ExcH. 500 ; 18 L. J. Ex. 148.]

The defendant in tliis case was a pawnbroker. A person

named Foley liaving hired a harj) of IkEessrs. Chappell,

music sellers, pledged it with the defendant for £15 15.s.,

on the terms that if the sum advanced were not repaid

within six months he should be at liberty to sell it. The

harp not being redeemed within the stipulated time,

Attenborough sold it to the plaintiff. All this came to

the ears of Messrs. Chappell, who got back their harp from

(/.) Pickering v. Dowson (1813), (/) (1&3S), 4 M. & W. 140; 1 H.
4 Taunt. 779 ; 39 R. R. 656. & H. 207.
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Morley ; and tliat gentleman, to recoup lilmself, now

brought an action against the pawnbroker, alleging that

the harp was sold to him with an implied wan\inty of title.

This view, however, did not prevail, for the judges decided

that in the absence of an express warranty all that the

pa-^Tibroker asserted by his offer to sell was that the thing

had been pledged to him and was unredeemed, not that he

was the lawful owner.

Tlie leading case (which, was followed in Bagiieley v, Hawley) {ni)

was the chief authority for the supposed rule that on the sale of a

chattel personal there is no implied warranty of title. The rule, how- Rule

ever, was said to be pretty well " eaten up by the exceptions" (n). ^/^? X

For example, the sale of goods in a shop, or in a luarehouse, was
held to import an implied warranty of title ; and, indeed, ISIr. Ben-

jamin, in his book on the Sale of Personal Property, went so far as

to state the effect of Eicholtz v. Bannister (o) (where a Manchester Eicholtz v.

job warehouseman in his warehouse sold the j)laintifS a quantity of Bamiister.

woollen goods which he described as "a job lot just received by
him") to be that " the sale of a personal chattel implies an affirmation

hy the vendor that the chattel is his, and therefore he warrants the title,

unless it be shown by the facts and circumstances of the sale that

the vendor did not attend to assert ownership, but only to transfer

such interest as he might have in the chattel sold "
{p>). And this Sale of

view of the law has now been adopted in the Sale of Goods Act, V^°? %qo
1893 {q), s. 12, which provides that :

—" In a contract of sale, unless
'

the circumstances of the contract are such as to show a different inten-

tion, there is

—

(1.) An implied condition on the part of the seller that, in the

case of a sale, he has a right to sell the goods, and that, in

the case of an agreement to sell, he will have a right to

sell the goods at the time when the property is to pass :

(2.) An implied warranty that the buyer shall have and enjoy

quiet possession of the goods :

(m) (1867), L. K. 2 C. P. 625
;

held to be au implied warranty of

36 L. J. C. P. 328. title on the sale of some American
(h) Per Lord Campbell in Sims V. bonds, which turned out to have

Marryat (18.51), 17 Q. B. 291. been stolen.

(o) 'IHGi;. 17 C. B. N. S. 708; , ^ -d • c i * t. t. ro,
34 L. J. C. P. 10.5. See also th^ J/^ ?r^'

^^^^ °^ ^- ^- P' ^^^

case of Raphael v. Burt (1884),
^^^'^ ^^>-

1 C. & E. 325, where there was ('/) 56 & 57 Vict. c. 71.
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(3.) An implied warranty that the goods shall be free from any

charge or incumbrance in favour of any third party, not

declared or known to the buyer before or at the time when

the contract is made."

As to what circumstances are such as "to show a different inten-

tion," reference should be made (in addition to Moiiey v. Atten-

borough, and Bagueley w. Hawley, supra) to Chapman v. Speller (r),

where it was held that on the sale of a forfeited pledge by a pawn-

broker, the seller must be considered as undertaking merely that

the subject of sale is a pledge, and is irredeemable, and that he does

not know of anJ defect of title. A " different intention" may also

be inferred from the nature of the subject-matter sold, e.g., a patent

right (s). And it should be observed that the implied condition and

warranties arising under the above section may be negatived or

varied not only by the circumstances, but also by the terms, express

or implied, of the contract, under sect. 55 of the same Act, which

provides that "Where any right, duty, or liability would arise

under a contract of sale by implication of law, it may be negatived

or varied by express agreement or by the course of dealing between

the parties, or by usage, if the usage be such as to bind both parties

to the contract." The effect of this latter section is to preserve

intact the general principles and rules of construction applicable to

contracts, and concisely expressed in the three maxims, '

' modus et

conventio vincunt legem" ; "expressum facit cessare taciturn" ; "in

contractis tacite insimt quce sunt moris et consuetudinis."

Implied Warranties,

[59] JONES V. JUST. (1868)

[L. E. 3 Q. B. 197; 37 L. J. Q. B. 89.]

Jones & Co., Liverpool merchaiits, agreed to buy from

Just, a London merchant, a number of bales of JS/Tanilla

hemp which were expected to arrive in some ships from

{f) (1850), 14 Q. B. 621 ; 19

L. J. Q. B. 239. See also Peto v.

Blades (1814), 5 Taunt. 657; 15

B. R. 609.

(.s) Hall V. Conder (1857), 2 C. B.

N. S. 22 ; 26 L. J. C. P. 138, 288
;

Smith V. Neale (1857), 2 C. B. N. S.

67 ; 26 L. J. C. P. 143.
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Singapore. The liemp did arrive, but when it was

examined, it was found to be so much damaged that it

would not pass in the market as Manilla hemp ; and Jones

& Co., who had paid the price before the ships arrived,

had to sell it at 75 per cent, of the price which similar

liemp would have realised if undamaged. This was an

action by them against the seller, who was admitted to

have acted quite innocently in the matter, to recover the

difference ; and it was held that he must pay it, on the

ground that in every contract to supply goods of a specified

description, which the buyer has no opportunity of inspect-

ing, the goods must not only correspond to the specified

description, but must also he saleable or merchantable under

that descrijition.

The maxim caveat emptor generally applies as to tlie quality of Caveat

goods sold, and unless there is an express warranty there is none. emptor.

But a warranty is implitd in the following cases :—

(1.) When goods are sold by a ti'ader for a particular piupose of ParticvUar

which he is well aware

—

e.g., copper for sheathing a ship,— so that purpose,

the buyer necessarily trusts to the judgment or skill of the seller,

they must be reasonably fit for the purpose (<).

A case often referred to is Bigge v. Parkinson («), where a provi- Bifo'e v.

sion dealer had undertaken to sujjply a troop-ship with stores for a Parkinson,

voyage to Bombay, guaranteed to pass the survey of certain officers,

but with no warranty of theii" being fit for the purpose. It was

held, however (in spite of the guarantee), that such a warranty

must be implied.

In the recent case of Preist v. Last (a;), the plaintiff, a draj^er. The burst

went to the shop of the defendant, a chemist, and asked for a water
' hot-water bottle." An article was shown to him as such. He tiottle.

inquired whether it would stand boiling water, and the defendant

(t) Jones V. Bright (1829), 5 is no implied condition as to its

Biug. 533; 3 M. i: P. 1.55; Gray iitness for any particular pur20ose.''

V. Cox (1825), 4 B. & C. 108; 8 I). And see the recent Scotcli case of

& E-. 220. See sect. 14 (1) of the Paulv.GlasgowCorporatiou (It^Ol),

Sale of Goods Act, 1893 (56 & 57 3 F. 11'.).

Vict. 0. 71), and note the proviso («) (1862), 7 H. & N. 955; 31

that " in the case of a contract for L. J. Ex. 301.

the sale of a specified article loulcr [x) [1903] 2 K. B. 148 ; 72 L. J.

il-i patent or other trade name, there K. B. 657.
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told liim that it was meant for hot water, but would not stand

boiling water. He then ptu-chased it. Some days afterwards the

bottle, while in use by the plaintiff's wife, burst, and she was in

consequence scalded. The jdaintiff sued for breach of warranty that

the bottle was fit for use as a hot-water bottle, and judgment was
given in his favour.

Gillespie And although the contract of sale is in writing and contains no
^' mention of the particular purpose for which the goods ai'e required,

still verbal evidence is admissible to show that iwior to the making
of the contract the buyers made known that purpose to the sellers

and relied on their skill and judgment, so as to raise the implica-

tion of the condition specified in sect. 14 of the Sale of Goods Act,

namely, that the goods should be reasonably fit for such pur-

pose {y).

Food. But in the case of the sale of meat in a market, which the buyer

inspects and selects himself, there is generally no implied warranty

of fitness for human food(z). The butcher, however, might be

liable in tort to the customer if the bad meat made him ill (a). And
in the recent Irish case of Wallis v. Russell (?*), a fishmonger was

held liable in damages to a customer who became seriously ill

through eating crabs which were not fit for human food ; the

ground of the decision being, that the crabs were bought for a par-

ticular purpose, made known to the seller, within sect. 14 (1) of

the Sale of Goods Act, 1893, under such circumstances as to show

that the buyer relied on the seller's skill and judgment.

The implied warranty of this class covers latent undiscoverablo

defects (c).

Manufac- (2.) When the contract is to furnish manufactured goods, they
tured must be of a merchantable quality {d).

-iir T
'

,

And this is so even when the sale I's hi/ sample. Grey shirtings

Greo-son. were delivered according to sample, but it was then discovered that

15 per cent, of china clay had been introduced into the fabric,

rendering it unmerchantable. The presence of the china clay

could not have been detected by an ordinary examination of

the samj)le ; and it was therefore held that an action could be

maintained for breach of an implied warranty of merchantable

quality (e).

(y) Gillespie v. Cheney, [1896] 2 M. & W. 644 ; 17 L. J. Ex. 190.

Q.'B. 59 ; 65 L. J. Q. B. 552. {b) [1902] 2 Jr. R. 585.

{z) Emmertoiiv.Matthews(1862), (f) Eandall v. Newson (1877), 2

7 H. & N. 586 ; 31 L. J. Ex. 139
; Q. B. D. 102 ; 45 L. J. Q. B. 364.

Smith V. Baker (1879), 40 L. T. {d) Laing v. Eidgeon (1815), 6

260. Taunt. 108 ; 4 Camp. 169.

[a) Burnby v. BoUett (1847), 16 (t) Mody v. Gregson (1868),
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In the absence of iisage, there is an implied contract by a manii- Johnson c.

facturer who sells goods that they are of his oivn make ; so that he Raylton.

would not be justified in supplying equally excellent articles made
by some other manufacturer (/).

(3.) In the case of a sale hy sample, there is an implied condition Sample,

that (a) the bulk shall correspond with the sample in quality

;

(b) the buyer shall have a reasonable opportunity of comparing the

bulk with the sample
;

(c) the goods shall be free from any defect

rendering them unmerchantable, which would not be apparent on

reasonable examination of the sample ((/).

But no further warranty (unless it would have arisen if the sale Parkinson

had not been by sample) is imj)lied. In the well-known case of
^''

Parkinson v. Lee (7t), the defendant sold the plaintiff a quantity of

hoj^s by samjjle. The bulk fairly answered to the sample, but both

sample and bulk had a latent defect which made the purchase

useless to the plaintiff. It was held that there was no imi^lied

warranty that the hops were merchantable or good for anything.

"Here," said Lawrence, J., "was a commodity offered for sale,

which might or might not have a latent defect. This was well

known in the trade ; and the plaintiff might, if he pleased, have

provided against the risk by requuing a special warranty. Instead

of which, a sample was fairly taken from the bulk, and he exercised

his own judgment upon it."

(4.) The custom of a particular trade may raise an implied Custom,

warranty (/).

(5.) Under the circumstances of the leading case, that is to say. Sale by

where goods are sold by description, there is an implied condition descrip-

not only that they answer the description (h), but that they are of
^°°'

merchantable quality ; and if the sale be by sample, as weU as by
description, it is not sufficient that the bulk of the goods corresponds

with the sample, if the goods do not also correspond with the de-

scription (/). But if the buyer has examined the goods, there is

L. R. 4 Ex. 49 ; 38 L. J. Ex. 12
;

there is a term in the contract, ex-
and see Heilbutt v. Hickson (1872), press or implied, to that eft'ect.

L. R. 7 C. P. 438 ; 41 L. J. C. P. [h] (1802), 2 East, 314 ; 6 R. R.
228 ; Drummond v. Van Ingen 429.

(1887), 12 App. Cas. 284 ; 56 L. J. (<) Jones v. Bowden (1813), 4
Q. B. 503; Jones t'. Padgett (1890), Taunt. 847; 14 R. R. G83 ; and
24 Q.;B. D. 650 ; 59 L. J. Q. B. 261. see sects. 14 and 55 of the Sale of

(/) Johnson v. Raylton (1881), Goods Act, 1893.

7 Q. B. D. 438 ; 50 L. J. Q. B. {k) See Vigers v. Sanderson,

753. See, however, the dissentient [1901] 1 K. B. 608
; 70 L. J. K. B.

judgment of Bramwcll, L. J. 383.

[ij) Sale of Goods Act, 1893, (/) Sec tlie Sale of Goods Act,

s. 15 (2). A contract of sale is a 1893, ss. 13 and 14. See Varley
contract for sale by sample, where v. Whipp, [1900] I Q. B. 513 ; 69
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then no implied condition as regards defects which such examina-

tion ought to have revealed {m).

But it is not an implied term in the contract that the thing sold

shall be fit for the purpose for which it is required {n).

(6.) By the 17th section of the Merchandise Marks Act, 1887 (o),

a warrant}" of genuineness is to be iniijlied from a trade mark or

description.

(7.) By the Fertilisers and Feeding Stuffs Act, 1893 (p), the

invoice which the seller of manufactured or artificially prepared

feitilisers or feeding stuffs is now bound to give to the purchaser,

is declared to have effect as a warranty of the statements contained

therein, and also on the sale of an article for use as food for cattle

there is implied a warranty by the seller that the article is suitable

for feeding purposes.

As to implied warranties on the letting of land or houses, see

Smith V. Marrable, post, p. 257.

Where the vendor of a tin containing tlisinfectant powder knew

that it was likely to cause danger to a person opening it, unless

sjoecial care was taken, and the danger was not such as presumably

would be known to or appreciable by the piuxhaser, unless warned

by it, the Court of Appeal recently held that, independently of any

warranty, there was cast upon the vendor a duty to warn the

purchaser of the danger {q).

In 1864 the Corporation of London wanted to take down Black-

friars Bridge, and build a new one. Accordingly, they prepared

plans and a specification, and invited tenders. A Mr. Thorn con-

tracted to do the work and set about it. But when he had got

some way, it turned out that a part of the plan, which consisted in

the use of caissons, could not be adopted, and finally Thorn found

it necessary to go to law with the corporation for the loss of time

and trouble occasioned by the failure of the caissons. It was held,

however, that there was no implied warranty that the bridge could

be built according to the plans and specification (r).

In another case, the plaintiff, a master maiiner, had agreed with

the defendants for a lump sum to take a certain specified steam-tug

L. J. Q. B. 333, as to what is a
" sale by description " within

sect. 13. See also Wren r. Holt,

[1903] 1 K. B. 610 ; 72 L. J. K. B.

a40.

(/») Sale of Goods Act, 1893,

s. 14 (2).

{,/) Chanter r. Hopkins (1838),

4 M. & W. 406 ; 1 H. & H. 377 ;

OUivant v. Bayley (1843), 5 Q. B.

288: 13 L. J. Q. B. 34.

(o) 50 & 51 Vict. c. 28.

{p] 56 & 67 Vict. c. 56, ss. 1

and 2.

{q) Clarke v. Army and Navy
Co-operiitive Society, Limited,

[1903] 1 K. B. 155 ; 72 L. J.

K. B. 153.

{)) Thorn r. London (1876), 1

App. Cas. 120; 45 L. J. Ex. 487.
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of theirs, towing six barges, from Hull to the Brazils, lie paying

the crew and providing food for all on board for seventy days. It

was held that there was no implied undertaking by the defendants

that their steam-tug was reasonably efficient for the purposes of the

voyage, and that the master mariner had no remedy against them,

though it turned out that the engines of the vessel were so defective

that the voyage occupied a great deal more time than it ought to

have done (s). See also the case of Hall v. BilKngham {t), where it Chain

was held (under 37 & 38 Vict. c. 51, s. 4) that in every case of a

contract for the sale of a chain cable, whether for use on a British

ship or not, there is an implied warranty that it has been properly

tested and stamped.

cables.

Warra}ities and Repi^esentations.

BEHN V. BURNESS. (1863) [60]

[3 B. & S. 751 ; 32 L. J. Q. B. 204.]

This was an action by a shipowner against a charterer

for not loading. In the charter-party the plaintiff had

described himself as " owner of the good ship or vessel

called the JIartahan, of 420 tons or thereabouts, now in the

port of Amsterdam.^' Unfortunately, the good ship the

Martahan was not just then " in the port of Amsterdam "
;

and the question was, whether the words were a condition

or merely a representation. It was held that they were a

condition precedent, and therefore that the plaintiff had

not fulfilled his part of the contract.

In the judgment in the leading case, representations are defined Definition

as " statements or assertions made by the one party to the other,
ggJ^^^Q^g,

before or at the time of the contract, of some matter or circum-

stance relating to it." Now it is clear law [u) that an action of

(«) Robertson v. Amazon, &c. L'- T. 387.
, -.r -r. o -xi,

Co. (18S1), 7 Q. B. D. 598; 51 '"[ ^/^Pf^f«'^''?^'.,^>?-'^'".'/J'
T T O T5 fiS

^'- Chadwiuk (1884), 20 Cb. D. 27,
jj. ^. v<. X.. oo.

at p. 44; 9 App. Cas. 187; 53
{t) (1885), 34 W. R. 122 ; 54 l. J. Ch. 873.
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deceit will lie when tlio plaintiff has been induced to enter into a

contract by representations of tlio defendant wbicb were false in

fact and wbicli were also false to the knowledge of the defendant,

or were recklessly made by him. But if a person is induced to

enter into a contract by a false statement carelessly made by one

who honestly believes it to be true, the validity of the contract can

be impeached only if it is made a condition of the contract (a;). If

it is so made a condition, the contract, being conditional upon its

truth, cannot, of course, be enforced by the party from whom the

untrue statement proceeded. This observation may be well illus-

trated by the important case of Bannerman v. White {y), an action

by a hop-grower against a hoj)-merchant for the price of hops sold

to the latter. The Burton brewers, rightly or wrongly, considered

that the quality of their beer had deteriorated through the use of

sulj)hur in the cultivation of hops, and had the year before sent a

circular round to all the growers saying that they would not buy

any more hops which had had sulphur appHed to them. This

being so, at the very commencement of the negotiations between

the plaintiff and the defendant, the latter asked the former if any

sulphur had been used, adding that, if any had, he must decline to

consider any offer. The plaintiff replied that none had been used,

and so the defendant agreed to purchase the year's crop. As a

matter of fact, the plaintiff had used suli^hur to about five acres of

the hops (the whole growth being 300 acres), having done so for

the purpose of trying a new machine called a siilj)hiu'ator ; and had

afterwards mixed the sulphured and unsulphured hoj)s all up

together. It may be taken that there was no fraudulent intention

on the part of the plaintiff. The effect of the finding of the jury

'was that the defendant required and the plaintiff gave his under-

taking that no sulphur had been used. " This undertaking," said

Erie, C. J., in delivering the decision of the Court, " was a pre-

liminary stipulation, and if it had not been given, the defendant

would not have gone on with the treaty which resulted in the sale.

In this sense it tvas the condition upon ivhich the defendant con-

tracted" It was held, therefore, that, as the plaintiff had not

fulfilled the condition, he could not enforce the sale.

But it may be, too, that a representation is of such a nature and

made under such cu-cumstances as to amount to a warranty. And
amoun mg

^j^.^ ^^ ^ ^ different thing from a condition in the strict legal

ranty. meaning of the term, although no doubt some confusion has arisen

Repre-
sentation

ix) See Peek v. Derry (1890), 14 2 Ch. 449 ; 60 L. J. Ch. 443.

App. Cas. 337 ; 58 L. J. Ch. 864
; {>/) (1861), 10 C. B. N. S. 844 ;

but see Angus v. ClifEord, [1891] 31 L. J. C. P. 28.
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from a careless iutercliange of tlie two words. A warnuiti/,

tliougli part of tlie contract, is really in itself a separate and

distinct undertaking tliat a particular representation shall be true,

and, if in tlie end it proves to be untrue, the remedy is for breach,

of this agreement of warranty, so that the original contract is

not thereby avoided as it would be on the non-performance of a

conditiuii.

And, " where a contract of sale is subject to any condition to be Sale of

fulfilled by the seller, the buyer may waive the condition, or may Goods

elect to treat the breach of such condition as a breach of luarranty, and , ,?
'

not as a ground for treating the contract as repudiated " (z).

" "Whether a stipulation in a contract of sale is a condition, the

breach of which may give rise to a right to treat the contract as

repudiated, or a ivarraidy, the breach of which may give rise to a

claim for damages, but not to a right to reject the goods and treat

the contract as rej^udiated, depends in each case on the construction

of the contract. A stipulation mcty be a condition though called a

warranty in the contract " («).

The case of Bentson v. Taylor (&) is an excellent illustration of Bentson
the law discussed in Behn v. Burness ; and the following extract v. Taylor

from the judgment of Bowen, L. J., deserves careful attention :

—

"When a contract is entered into between two parties, every

representation made at the time of the entering into the contract

may or may not be intended as a warranty, or as a promise that

the representation is true. When the representation is not con-

tained in the written document itself, it is for the jury to say

whether the real representation amounted to a warranty. . . .

But when you have a rej)reseutation made in a written document,

it is obviously no longer for the jury, but for the Coui-t, to decide

whether it is a mere representation, or whether it is what is called

(I admit not very happily) a ' substantive part of the contract,'

that is, a part of the contract which involves a promise in itself. It

might be necessary to take the oijinion of the jury on matters of

fact which would throw light on the construction, but the question

( )f construction itself would remain until the cud of the case for the

Court to decide. But, assuming the Court to be of opinion that

the statement made amounts to a jjromise, or, in other words, a

substantive part of the contract, it still remains to be decided by

the Court, as a matter of construction, whether it is such a promise

(z) Sale of Goods Act, 1893 l. T. 556 ; 7 Com. Gas. 82.

(56 & 57 Vict. c. 71), s. 11 (1) (a).
, ^ -, ^ -r> ^

(«) lb. s. 11 (1) (b). Sec Kidston {'>) [1893] 2 Q. B. 274 ; 63 L. J.

Monceau Ironworks (1902), 86 Q- ^- ^^-
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as amounts merely to a warranty, the breach, of which would

sound only in damages, or whether it is that kind of promise

the performance of which is made a condition precedent to all

further demands under the contract by the person who made the

promise against the other party—a promise the failure to perform

which gives to the opposite party the right to say that he will no

longer be bound by the contract. . . . There is no way of

deciding that question excejDt by looking at the contract in the

light of the surrounding circumstances, and then making up one's

mind whether the intention of the parties, as gathered from the

instrument itself, will best be carried out by treating the promise

as a warranty sounding only in damages, or as a condition pre-

cedent by the failure to perform which the other party is relieved

of his liability. In order to decide this question of construction,

one of the first things you would look to is, to what extent the

accuracy of the statement—the truth of what is promised—would

be likely to affect the substance and foundation of the adventure

which the contract is intended to carry out. There, again, it might

be necessary to have recourse to the jury."

There exists, too, a large class of cases in which relief is given on

equitable grounds to persons induced to enter into agreements on

the faith of innocent misrepresentations. These are cases in which

one party to the contract has, from the nature of the transaction,

special and peculiar means of knowledge (c) as to the subject-

matter from which the other party is excluded, e.g. (d), agreements

for the sale of landed property (e), or contracts for marine insur-

ance. In many instances of this kind, the mere omission to state

material facts is in itself sufficient to enable the deceived party to

release himself from his obligation.

(c) As to the case where plaintiff

had means of discovering that the

representation was untrue, see Red-
grave V. Hurd (1881), 20 Ch.D. 1

;

61 L. J. Ch. 113.

{d) PhilUps V. Caldcleugh (1868),

L. R. 4 Q. B. 159 ; 38 L. J. Q. B.
68.

{e) Proudfootr.Montefiore(1867),
L. R. 2 Q. B. 511 ; 36 L. J. Q. B.
225.
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Implied Warranty on letting Furnished House.

SMITH V. MARRABLE. (1843) [61]

[11 M. & W. 5; 12 L. J. Ex. 223.]

"5, Bi'iumcick Place, Sept. 19, 1842.

" Lady Marrable informs Mrs. Smith that it is her deter-

mination to leare the liouse in Brunsivick Place as soon as she

can take another, paying a iceeWs rent, as all the bedrooms

occupied hut one are so infested with bugs that it is impossible

to remain."

And in pursuance of this determination, the Marrables

moved out, and Smith went to law with them, alleging

that as they had taken the house for five weeks they had

no right to leave in this summary fashion, bugs or no

bugs. The Marrables, on the other hand, successfully

contended that it is an imjjlied condition in the letting of a

furnished house that it shall be reasonably fit for habitation,

and that, if it is not fit, the tenant may quit without

notice.

Tlie famous bug case, after having been disrespectfully spoken

of for many years, was in 1877 expressly affirmed by tbe case of

Wilson V. Finch. Hatton(/), where its j)rinciple was applied to

defective drainage.

It is to be observed that it is only in the case oi furnished houses Exception

that reasonable fitness is an implied condition. In general, in the ^^

absence of deceit, there is no such implied condition by the lessor

of land or houses (7), nor that he will do any ref)airs (A), nor even

that the house will endure during the tenn. '

' A landlord who
lets a house in a dangerous state," said Erie, C. J., in Eobbins v.

Jones (/), "is not liable to the tenant's customers or guests for

( f) (1877), 2 Ex. Div. 336 ; 46 B. 8-17 ; 23 L. J. Q. B. 1.

L. J. Ex. 489. (J) (1863), ISC. B.221, at p. 240;

{()) KeatcH r. Cadopran (1851), 10 33 L. J. C. V. 1. See al.so the

C. B. 6'Jl ; 20 L. J. C. P. 76. recent case of Lane r. Cox, [1897]
(A) Gott V. Candy (1853), 2 E. & 1 Q. B. 415 ; 66 L. J. Q. B. 193.

S.— C. S
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accidents liappeiiing during the term ; for, fraud apart, tliere is no

law against letting a tumble-down house." See, however, the

12th section of the Housing of the Working Classes Act, 1885

(48 & 49 Yict. c. 72), with regard to houses let for habitation by-

persons of the working classes at a low rent(7i-'). In the case of

Manchester Bonded Warehouse Co. v. Carr(Z), where a building

had fallen in consequence of a floor being overloaded with flour,

and rent was claimed by the lessors during the time the building

was unoccupied, the Court said distinctly, "We are not prepared

to extend these decisions [viz., Smith v. Marrable, and Wilson v.

Finch Hatton] to ordinary leases of lands, houses, or warehouses,

as we must if we are to hold the plaintiffs liable for the fall of

this warehouse by reason of any implied covenant or warranty."

Another attempt to extend the liabilities of landlords was made in

Anderson v. Oppenheimer (m), where the tenant of the ground floor

and basement of a house in Cannon Street, let out in flats to diffe-

rent tenants, tried unsuccessfully to get damages under a covenant

for quiet enjoyment for the bursting of a water jiipe and consequent

injury to his goods. In Powell v. Chester (?j) the grievance was

that there was an insufficient water supply, but Bacon, V.-C,

declined to apply the principle of Smith v. Marrable to the facts of

the case. Indeed, his judgment shows a disposition to limit the

ai^pHcation of the principle as much as possible. And this dispo-

sition was re-affirmed by the Court of Apjjeal in the recent case

of Sarson v, Roberts (o), where it was held that on the letting

of furnished lodgings there is no irnpTied ivarranty that the lodgings

shall continue fit for habitation during the term.

It may be raentioned that when the lessor has covenanted to keep

the demised premises in repair during the term, he is entitled to

notice of ivant of repair
( p). It has been held that under a covenant

to keep the demised premises in repair, the lessor is not bound to

cleanse an ornamental piece of ivater in the grounds (5). And even

when the landloi'd is bound to do the repairs, there is no implied

condition that the tenant may quit if the rejiairs are not done (r)

;

nor may he do them himself and deduct the amount from his reut(s).

(k) Walker v. Hobbs (1889), 23

Q. B. D. 458; 38 W. R. 63.

{I) (1880), 5 C. P. D. 507; 49
L. J. C. P. 809.

(;«) (1880), 5 Q. B. D. G02 ; 49

L. J. Q. B. 708. See also the

recent case of Blake v. Woolf,

[1898] 2 Q. B. 426 ; 67 L. J. Q. B.

813.

(n) (1885), 52 L. T. 722 ; Hugall
V. McLeaji (1885), 63 L. T. 94 ; 33

W. R. 588.

(0) [1895] 2 Q. B. 395; 65 L. J.

Q. B. 37.

(p) Makin v. Watkinson (1870),
L. R. 6 Ex. 25 ; 40 L. J. Ex. 33.

(q) Bird v. Elwes (1868), L. R.
3 Ex. 255 ; 37 L. J. Ex. 91.

(r) Surplice «'. Famsworth (1844),

7 jM. & G. 576 ; 13 L. J. C. P. 215.
(s) Weigall V. Waters (1795), 6

T. R. 488.
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Life Insurance.

—

—

HEBDON V. WEST. (1863) [62]

[3 B. & S. 579 ; 32 L. J. Q. B. 85.]

This was an action against an insurance society. The

plaintiff had been for many years a clerli in a bank at

Preston, and had proved very useful to his employers, of

whom Pedder was the senior and managing partner.

Pedder was much pleased with the man, and promised him

two things,—one, that he would not, during his life,

enforce payment of a debt of £4,000 which Hebdon owed

the banli, and the other that he would pay him an

increased salary of £600 a year during the next seven

years. Hebdon obtained Pedder's permission to insure the

latter's life in respect of these promises, and the chief

question now was whether he had such a pecuniary interest

in Pedder's life as to satisfy 14 Greo. 3, c. 48. It was held

that in respect of the £600 a year salary he had, but not

in respect of the other promise. It was held also that a

person cannot recover from an insurance company more than

the amount of his insurable interest in the life of the person

insured.

DALBY V. INDIA AND LONDON LIFE [G3]

INSURANCE CO. (1854)

[15 C. B. 365; 24 L. J. C. P. 1.]

The effect of this case is to overrule Godsall v. Boldero {t),

and to decide that a contract of life insurance is not, /i/>e that

{t) (1807), 9 East, 72. See some burn on this case iu Burnaud v.

intere.sting remarks of Lord Black- Rodocanachi (1882), 7 App. Cas.

s 2
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of Jjve or marine insurance, a contract of indemnity merely,

Ibut entitles the assured to receive the exact sum for which

he has insured, no matter how much in excess of his real

loss it may be.

14 Geo. 3, c. 48, s. 1, provides that no insurance shall be made

by any person on the life of another, unless the person for whose

sake the policy is made has an interest in that life.

"What then is an "interest " ? (m).

In the first place, a man is presumed to have an interest in his own

life. But, on the other hand, if it can be shown that he is insuring

his life with another j)erson's money, and for that other's benefit,

the policy will be void, for it is then nothing better than an attemjit

to evade the statute (.«). A creditor may insure his debtor's life,

and, even though the debt is afterwards paid, may recover the

money fi'om the insurance office {y). A cestui que trust may insure

the life of his trustee (z), and a wife her husband's (a). A husband

is not presumed to have such an interest in his wife's life. The

"Married "Women's Property Act, 1882" (&), gives power to a

married woman to eifect a policy on her own or her husband's life

for her separate use, and provides that, if a husband insiu-es his

life in a policy expressed on the face of it to be for the benefit of

his family, it shall create a trust for them (c). In the case of

Cleaver v. Mutual Reserve Fund [d), a husband, having insured

his life for the benefit of his wife, died, and his wife was convicted

of his miu'der. It was held that the effect of sect. 1 1 of the above

Act was to create a trust in favour of the wife in respect of the sum
insured, but that, inasmuch as it was against public policy for the

wife to benefit by her own criminal act, the trust in her favour

failed, and a resulting trust arose in favour of the deceased

husband's estate, in respect of which his executors were entitled to

recover the sum insured from the insurance company. But,

333, at p. 440 ; 51 L. J. Q. B.
548.

(«) Lucena v. Crawford (1808),

2 N. R. 302 ; 1 Taunt. 325 ; Wil-
son v. Jones (1867), L. R. 2 Ex.
139; 36 L. J. Ex. 78.

(.() Wainwright v. Bland (1836),

1 M. & W. 32 ; 5 L. J. Ex. 147
;

Shilling V. Accidental Death Ins.

Co. (1857), 2 H. & N. 42 ; 27 L. J.

Ex. 17.

{y) Anderson r. Edie (1852), 2

Park, Ins. 91-1 (Sth ed.).

[z) Collett V. Morrison (1851), 9

Hare, 162; 21 L. J. Ch. 878.

(a) Reed v. Roy. Exch. Co.

(1796), Peake, Ad. Ca. 70.

(A) 45 & 46 Vict. c. 75, s. 11, re-

enacting 33 & 34 "V^ict. c. 93, s. 10
;

and see as to this In re Soutar's
Policy Trust (1884), 26 Ch. D. 236

;

54 L. J. Ch. 256.

(c) But see In re Scottish Equit-
able Life Assce. Soc, [1902] 1 Ch.
282; 71 L. J. Ch. 189.

{d) [1892] 1 Q. B. 147: 61 L.J.
Q. B. 128.



LIFE INSUliAN(JL\ 261

generally, the interest required by tlie statute is a pccimiary

interest (e) ; and therefore an insurance by a father in his own
name on the life of his son, he having no pecuniary interest in the

continuance of it, is void (/). The fact that a person will at some

future date be under a moral, though not a legal, obligation to jjay

for the funeral exj^enses of a relative is not sufficient to create an

insurable interest in that relative's life('/). Where the agent of

an insurance company, in good faith and believing his statement to

be true, told the plaintiff that an insurance effected by him upon
the life of his mother would be valid, and the plaintiff, relying upon

that representation, effected an insurance with the defendants on

his mother's life, and paid j^remiums thereunder, the jjolicj' being

illegal and void for want of an insurable interest, he was held

entitled to assume that the agent would have a knowledge of

insurance law, and therefore the parties were not in pari delicto,

and the premiums could consequently be recovered back [g).

The name of the party interested must be inserted in the Name,

policy (A).

The time at which the required interest must exist is the time of Time at

tlic entering into the contract. It may have ceased at the time of the interest

death, but the insurance office will nevertheless be bound to pay the must

money, for, as already stated, life insurance is not a mere contract ^^i^t.

of indemnity. But, as we have also seen already, a man cannot

recover more than the amount of his insurable interest at the time

of the contract. He could not, for instance, insure with half a

dozen different offices and recover the money from all of them.

This is the effect of the construction placed by Hebdon v. West on

sect. 3 of 14 Geo. 3, c. 48.

A life policy may be assigned either by indorsement or by a Assign-

separate instrument, and the assignee may sue in his own name ^f^
°

without showing any interest of his own ; but a written notice of policy.

the assignment must be given to the insurance company (/). In

(c) See Barnes v. London, Edin- [1903] 2 K. B. 92 ; 72 L. J. K. B.
burgh and Glasgow Assur. Co., 638.

[1892] 1 Q. B. 8G4.^ {h) 14 Geo. 3, c. 48, s. 2. As
(/) Halford r. Kymer (1830), 10 to whether an insm-ance against

B. & C. 724; 34 R. R. 553. But disease is a "policy" within this

see Worthington v. Curtis (1875), Act, see Carlill v. Carbolic Smoke
1 Ch. D. 419 ; 45 L. J. Ch. 259; Ball Co., [1893] 1 Q. B. 256; 62
where it was decided that the con- L. J. Q. B. 257.

tract is only void as between the (/) 30 & 31 Vict. c. 114. See also

insurance company and the insurer. 51 Vict. c. 8, s. 19, which provides
See also Att.-Gen. v. Murray, that an assignment must be duly
[1903] 2 K. B. 64. stamped before tlie assurer can pay

{(j) Harse V. Life Assurance Co., any chiim arising under it.
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the case of Newman v. Newman (A), it was held that the Act which

requires this notice is intended to apply only as between the insur-

ance office and the persons interested in the policy, and does not

affect the rights of those persons inter sc; so that where a first

incumbrancer on a policy had not given such notice as prescribed

hj the Act, and a second incumbrancer with notice of the prior

charge had given the statutory notice, it was held that the second

incumbrancer did not thereby obtain priority. Policies of life

insurance issued by a friendly society constituted under the

Friendly Societies Acts, 1875 to 1896, are not assignable otherwise

than by nomination according to the provisions of these Acts {!).

The case of South Staffordshire Tramways Co. v. Sickness and

Accident Assurance Association {m) may be referred to on the con-

struction of policies of life insurance. The plaintiffs, a tramway

company, effected with the defendants an insurance against "claims

for personal injury in respect of accidents caused by vehicles, for

twelve calendar months from November 24, 1887," to the amount

of " £250 iu respect of any one accident." On November 24, 1888,

one of the plaintiffs' tramcars was overturned, forty persons were

injured, and the plaintiffs became liable to pay claims to the

amount of £833. The Court decided, first, that the policy excluded

November 24, 1887, but included November 24, 1888; and, secondly^

that " accident" meant injury in respect o^ which a person claimed

compensation from the plaintiffs, and that the Liability of the

defendants was consequently not limited to £250 ; and therefore

the jjlaintiffs were, entitled to recover the amount of £833.

Another recent case on this subject is that of Pugh v. L. B. &
S. C. Ey. Co. (;;), where it was held that a shock to the nerves of an

employe caused hy fright sustained in the discharge of his duty, and

incapacitating him from employment, is an "accident" within the

meaning of a policy issued by a railway company to such employe

under which a weekly allowance is to be paid by the company in

case of such employe '
' being incapacitated from employment by

reason of accident sustained in the discharge of his duty in the

company's service."

During the subsistence of a policy of life insurance, one of the

premiums was paid by an assignee of the policy within the stipu-

lated days of grace, but at the time it was jsaid the assiu'ed had

(/.) (1885), 28 Ch. D. 674; 54 Q. B. 47, 260. And see Hamlyn
L. J. Ch. 598. V. Crown Accidental Ins. Co.,

[1893] 1 Q. B. 750 ; 62 L. J. Q. B.

409.

(y/) [1896] 2 Q.B. 248; 65 L. J.

Q. B. 521.

[l) See In re Eedman, [1901] 2

Ch. 471 ; 70 L. J. Ch. 669.

[m) [1891] 1 Q. B. 402 ; 60 L. J.
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been dead some hours, althongli this fact was not known to

the assignee or to the insurance company. Under these circum-

stances it was recently held by the Court of Appeal (o) that, not-

withstanding the death of the assured before payment of the

premium, the insurance company was liable on the policy. And
Mathew, L. J., exj^ressly held that jmytnent of a ijremium at any
time luithin the stipulattd clays of grace is equiva/ent to payment on

the day when the premium became due.

A person insuring his life has usually to answer a number of Conditions

questions as to the state of his health, the illnesses he has had, &c. of life

If it is made a condition of the policy that those questions shall be

answered truly, the policy will become void even for immaterial and
unintentional errors {p). In that case the truth of the declarations

is the basis of the policy. If there is no such condition, the question

is whether the concealment or misrepresentation was of a material

fact (2). In the recent case of Biggar v. Eock Life Assurance

Co. (r), an agent of an insurance company was allowed by a i^ro-

poser to invent the answers to the questions which formed the basis

of the contract of insurance, and to send them in as the answers of

the proposer ; and the Court held that for that piirpose he was the

agent of the pi'oposer and not of the insurance comjjany, and that

the latter were not liable upon a claim under the policy by the pro-

poser, even though he did not instruct or authorise the agent to make
any false answer, and did not know that the agent had answered

any questions falsely.

Peo2)le who insure their Hves should be careful to look at the

conditions of a policy before signing it. A common condition in a Suicide,

policy is that it shall become void in the event of the insured com-
mitting suicide. As such a condition (according to the more accepted

opinion) covers suicide while in a state of insanity (s), and as insanity

is a disease from which even the most gifted are not exempt, any

(0) Stuart V. Freeman, [1903] 1 (q) London Assiirance Co. v.

K. B. 47; 72 L. J. K. B. 1 ; dis- Mansel (1879), 11 Ch. D. 363; 48
tinguishiug Pritchard v. Mar- L. J. Ch. 331. And see Grogan's
chants', &c. Life Assurance Soc. case (1885), 53 L. T. 701.

(1857), 27 L. J. C. P. 109 ; 3 C. B. {>) [1902] 1 K. B. 516
; 71 L. J.

N. S. 622. K. B. 79.

(p) Andersons. Fitzgerald (1853), (s) Clift v. Schwabe (1840), 3 C.
4 H. L. C. 507; 17 Jur. 995; B. 437 ; 17 L. J. C. P. 2 ; and see

Thomson v. Weenis (1884), 9 App. Borradaile v. Hunter (1843), 5 M.
Cas. 671; 21 Sc. L. R. 791; & G. 639 ; 12 L. J. C. P. 225. See
London Guarantee Co. v. Fearnley also Horn v. Anglo - Australian
(1880), 5 App. Cas. 911 ; 43 L. T. Life Assurance Co. (1801), 30 L.J.
390; Hambrough v. Mutual Life Ch. 511 ; 4 L. T. 113; Dufaur r.

Insurance Co. of New York (1895), Professional Life Co. (1858), 25
72 L. T. 140. Beav. 602 ; 27 L. J. Ch. 817.
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more than they are from colds or fevers, a wise man will draw his

pen through it.

This branch of the subject is well illustrated by the cases of

Winspear v. Accident Insui'ance Co. {t), and Lawrence v. Acci-

dental Insurance Co. (j«). In the former case a man had effected

an insurance against death by accidental injury, but the policy

contained a proviso that the insurance should not extend '

' to any

injury caused hy or arising from natural disease or tueakness or ex-

haustion consequent on disease," During the time this policy was in

force, the insured, whilst crossing the river at Edgbaston, was

seized with an e2:)ileptic fit, and fell into the water and was drowned.

It was held that the executrix could recover on the policy, in spite

of the jiroviso. In the other case, a man who had effected a policy

with much the same kind of proviso was taken ill on the platform

at Waterloo, and fell in a fit on to the line, where an engine passed

over and killed him. On the authority of Winspear's case, it was

held that the insurance company were not protected by their pro-

viso. "We must look," said Watkin Williams, J., "at only the

immediate and proximate cause of death, and it seems to me to be

impracticable to go back to cause upon cause, which would lead us

back ultimately to the birth of the person, for if he had never been

born, the accident would not have happened." These two cases

should, however, be compared with the more recent one of Isitt v.

Railway Passengers' Assurance Co. {x), where a person who had

died from pneumonia, owing to cold caught while confined in his

room by an " injury caused by accident," and who was more liable

to catch cold and less capable of resisting illness through debility

resulting from the accident, was held to have died from '

' the effects

of such injury."

Independently of conditions, a policy is vitiated by felonious

suicide, being killed in a duel, or being executed (y) ; as also by
fraudulent misrepresentation or concealment of material facts at the

time of effecting the policy.

If the premium is not paid in the stipulated manner, the policy

will become void. By receiving premiums, however, with full

(i!) (1880), 6 Q. B. D. 42; 43

L. T. 459 ; and see Bawden v.

London, Edinburgh and Glasgow
Ass. Co., [1892] 2 Q. B. 534 ; 61

L. J. Q. B. 792.

L. J. Q. B. 191. And see Mardorf
V. Accident Insurance Co., [1903]
1 K. B. 584; 72 L. J. K. B.
362.

(y) Amicable Society v. Bolland
(18'30), 2 Dow & CI. 1 ; 4 Bligh,
N. S. 194. See also Cornish v.

Accident Insurance Co. (1889), 23

(x) (1889), 22 Q. B. D. 504 ; 58 Q. B. D. 453 ; 58 L. J. Q. B. 591.

(«) (1881), 7 Q. B
L. J. Q. B. 522.

D. 216; 50
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knowledge of the breach, the insurers will be deemed to have "waived

the forfeiture (z).

In Leslie v. French (a), it was held that when a person, not the Leslie v.

sole beneficial owner, pays the premium to keep up a policy of life
^^s^^'^-

insurance, he is entitled to a lien on the policy or its proceeds in the

following cases :

—

(1.) By contract with the beneficial owner.

(2.) By reason of the right of trustees to an indemnity out of their

trust property for money expended by them in its preser-

vation.

(3.) By subrogation to their right of some person who at the

request of trustees has advanced money for the preseiwation

of the property ; and

(4.) By reason of the right of a mortgagee to add to his charge

any money paid by him to preserve the property.

In no other cases can a lien on a policy for premiums j^aid be

acquired either by a stranger or by a part owner of the policy.

Fire Insurance.

—

—

DARRELL v. TIBBITTS. (1880) ^64j

[5 Q. B. D. 560 ; 50 L. J. Q. B. 33.]

A steam roller belonging to the Brighton Corporation

was so heavy that it broke the gas pipes in a street, and

caused an explosion in one of the houses. The tenants of

the house obtained compensation from the Corporation for

the damage so done and repaired the premises, as they were

(z) Wing v. Harvey (1854), 5 De Co., [1897] 1 Q. B. Ill ; 66 L. J.
G. M. & G. 265 ; 23 L. J. Ch. 511. q. b. 119 ; and London & Lanca-
SeealsoCannmgr.Farquhar(LS86), gi^jre Life Assurance Co. v. Flem-
16 Q. B. D. 727 ; 58 L.J. Q. B. jng, [i897] A. C. 499; 66 L. J.
225, where a man had died after p_ Q_ hq^
the acceptance of his proposal, but '/,s\inl..s „^ p,, j. ...o . r,.,

before tender of the premmrn, and K") (loS-ij,
^'^^V,, / '

,

it was held that the assurers need L. J. Oh. 7G2
;
lalcko r. Scottish

not grant a policy. But see, on ^'/'Vfi'^''ij i^^f^)^ 24 Ch. L. 234 ;

the other hand, Roberts v. Security 35 W. R. 143,
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bound to do by the terms of their lease. But it happened

that the landlord had insured the house with the plaintiffs

by a policy against fire covering injury by gas explosion,

and the plaintiffs, unaware that by the terms of the lease

the lessees were bound to make good injuries done by an

explosion of gas, paid the policy money. But when they

heard that the tenants had put the house all right again,

they claimed a return of their money ; and they were held

to be entitled to it, because a iwUcy of fire inmrance is a

contract of indcmnittj. As was remarked by Brett, L. J.,

if the plaintiffs could not recover the money back, " the

whole doctrine of indemnity would be done away with

;

the landlord icould he not merely indemnified, he icould be

paid tmce ovcr.'^

The person wlio effects an insurance against fire must have aii

interest in the property insured, and he cannot recover beyond his

interest. It is his duty, when effecting the insurance, to com-

municate to the insurers all material facts (6) ; and it is an implied

condition that his description of the property is accurate (5). But

when payment is resisted by insurers on the ground of misrepre-

sentation, the onus is on them to prove very clearly that such mis-

representation has been made. Thus, where a firm made a proposal

in writing for a policy of fire insurance, and to the question " Has
the proponent ever been a claimant on a fire insurance company ?

"

answered " No," it was held that claims made by a member of the

firm before he became a partner in it were not covered by the

question, and that the answer was consequently not untrue (c). It

is also an implied condition when a house is insured, that it

sJicdl not he altered so as to increase the risk(d). When a building

in the metropolitan district is burnt down, any person interested

may require the insurance money to be laid out in repairing or re-

building the structure (e).

{b) Bufe V. Turner (1815), 6

Taunt. 338 ; 2 Marsh. 46 ; and see

Lindenau v. Desboroitgh (1828), 8

B. & C. 586 ; 3 C. & P. 353 ; New-
castle Fire Insurauce Co. v. Mac-
morran (1815), 3 Dow, 255 ;

' 15

R. R. 67 ; and Bancroft v. Heath
(1901), 6 Com. Cas. 137.

(c) Da^aes v. National Marine

Insiu-ance Co,, [1891] A. C. 485;
60 L. J. P. C. 73.

{d) Sillem V. Thornton (1854), 3

E. & B. 868 ; 23 L. J. Q. B. 362.

(r) 14 aeo. III. c. 78, s. 83 ; and
see the case of Anderson v. Com-
mercial Union Assurance Co.

(1885), 55 L. J. Q. B. 146; 34

W. R. 189.
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In the case of Castellain v. Preston (/), a vendor liad contracted Castellain

with, a purchaser for the sale, at a specified sum, of a house at ^- Preston.

Liverpool, which had been insured by the vendor with an insur-

ance company against, fire. The contract contained no reference

to the insurance. After the date of the contract, but before the

date fixed for completion, the house was damaged by fire, and the

vendor received the insurance money from the company. The pur-

chase was afterwards comjoleted, and the purchase-money agreed

upon, without any abatement on account of the damage by fire, was
paid to the vendor. In an action by the company against the

vendor, it was held that the company were entitled to recover a sum
equal to the insurance money from the vendor for their own benefit.

" Darrell v. Tibbitts," said Brett, L. J., " seems to me to be entirely

in favour of the plaintiff in this case. I shall not retract from the

very terms which I used in that case. It seems to me that in

Darrell v. Tibbitts the insurers were not subrogated to a right of

action or to a remedy. They were not subrogated to a right to

enforce the remedy, but what they were subrogated into was the

right to receive the advantage of the remedy which had been

applied, whether it had been enforced or voluntarily administered

by the person who was bound to administer it. . . . The con-

tract in the present case, as it seems to me, does enable the

assured to be put by the third party into as good a position as if the

fire had not happened, and that result arises fi'om the contract alone.

Therefore, according to the true principles of insiu'ance law, and

in order to carry out the fundamental doctrine, namely, that the

assured can recover a full indemnity, but shall never recover more,

except perhaps in the case of the serving and labouring classes

under certain circumstances, it is necessary that the plaintiff in

this case should succeed. The case of Darrell v. Tibbitts has cut

away every technicality which would prevent a sound decision.

The doctrine of subrogation must be carried out to the full extent,

and carried out in this case by enabling the jjlaintift' to recover."

"On the principle of Darrell v. Tibbitts," said Cotton, L. J.,

"when the benefits afterwards accrued by the completion of the

purchase the insurance company were entitled to demand that the

money i^aid by them should be brought into account. Therefore

the conclusion at which I have arrived is that, if the purchase-

money has been paid in full, the insurance company will get back

that which they have paid, on the ground that the subsequent pay-

ment of the price which had been before agreed upon, and tho

contract for payment of which was existing at the time, must be

(/) (1883), 11 Q. B. D. 380 ; 52 L. J. Q. B. 3CG.
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bi'ought into account by the assured, because it diminishes the loss

against which the insurance office merely undertook to indemnify

them." "The answer to the question raised before us," said

Bowen, L. J., "appears to me to follow as a deduction from, the

two iiropositions, first, that a fire insurance is a contract of in-

demnity, and secondly, that when there is a contract of indemnity

no more can be recovered by the assured than the amount of his

loss."

A policy of fire insurance being a contract of indemnity merely,

the insui-er, on making good the loss insured against, is entitled to

recover from the assured, not only the value of any benefit received

bj' him by way of compensation from other sources in excess of his

actual loss, but also the full value of any rights or remedies of the

assured against third parties, including any which may have been

renounced by him and to which, but for such renunciation, the

insurer would have a right to be subrogated {g).

Another case of much interest is Midland Insurance Co. v.

Smith (/i), where an insurance companj^ granted a fire policy to

a man named Smith, and during the ciirrency of the i^olicy,

Mi'S. Smith feloniously burnt the property insured. It would

appear from this case that a felonious burning by the wife of

the assured, without his privity, is covered by the ordinary fire

policy.

It is a common covenant in a lease that the lessee will keep the

premises insured. Such a covenant runs with the land. If it is

broken, relief against the forfeiture will generally be granted the

first time of breaking, where no loss by fire has haj^pened, and

there is an insurance on foot at the time of the appHcatiou for

relief (?").

By the Metropolitan Fire Brigade Act, 1865 (/>), s. 12, any damage

occasioned by the Metropolitan Fire Brigade "in the due execution

of their duties shall be deemed to be damage by fire within the

meaning of any policy of insui'ance against fire."

[g) "West of England Fire Insur-

ance Co. V. Isaacs, [1897] 1 Q. B.
2:^6 ; C6 L. J. Q. B. 36.

{],) (1881), 6 Q. B. D. 5G1; 50

L. J. Q. B. 329.

{i) See 22 & 23 Vict. c. 35, ss. 4
and 6 ; and see 44 & 46 Vict. c. 41,
s. 14 ; Quilter v. Mapleson (1882),
9 Q. B. D. 672 ; 52 L. J. Q. B. 44.

{k) 28 & 29 Vict. c. 90.
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Conceabnent from Alarine Insurers.

CARTER V. BOEHM. (1763) [65]

[1 W. Bl. 594; 3 BuEE. 1905.]

The governor of Fort Marlborough, in the island of

Sumatra in the East Indies, came to the conclusion that

there was considerable danger of his fort being captured.

He therefore wrote to his brother in England, and asked

him to get the fort insured for a year. The brother

accordingly went to Boehm & Co., who insured Fort

Marlborough against capture by "a foreign enemy

"

between October 16th, 1759, and October 16th, 1760. In

April, 1760, the fort was captured by the French, and

this action was brought to recover the insurance money.

The insurers declined to pay, on the ground that certain

material facts contained in two letters which the governor

had written to his brother in September, 1759, had been

concealed from them. In those letters the governor spoke

of the weakness of his fort, and the probability of the

French attacking it. It appeared, however, tliat the fort

was little more than a factory, being merely intended for

defence against the natives, so that its iceahiess icas an im-

material fact as regarded the French, while the probability

of their attacking it was a question which a person in

England was in a better position to determine than the

governor himself. Boehm & Co., therefore, were ordered

to pay.

On tlie i)riiiciple tliat tlic minds of the contracting parties are not

ad idem, the concealment, whether wilful or accidental, of a mate-

rial fact vitiates a i^olicy of marine insurance. Everytliing that What
can increase the risk insured must bo connnunicated (/) ; and it J>lu^t be

told.

{I) Stribloy v. Imp. Mar. Ins. Co. (1870), 1 Q. B. D. 507 ; 45 L. J.

Q. B. 39G.
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makes no matter tliat tlie fact was once actually known to the

underwriter if it was not jjresent to his mind at the time of effecting

the insurance. A man once insured a merchant shij-) with an in-

surance office without telling them that she was identical with

a once well-known and formidable Confederate cruiser. It was

astonishing that they did not remember it. But the shipowner's

omission to tell them was held to be fatal to his success on the

policy [m). The rule on the subject has been stated in a later case

to be that, while it would be too much to put on the assured the

duty of disclosing everything which might influence the mind of an

underwriter, " all sJwiilcl be disclosed which ivould affect the judgment

of a rational underwriter governing himself hy the principles and cal-

culations on ivhich underwriters do in practice act " {n). So the non-

disclosure of the charterers' power to cancel the charter, whereby

the shipowners might lose the freight, has been held to be an

answer to an action on a policy (o). But, on the other hand, the

party effecting the policy is not bound to disclose mere rumours,

even if they have appeared in the newspjaj^ers, nor such things as it

is the business of the underwriters to find out for themselves, such

as the usage of trade, the dangers of particular seas and rivers, or

the probabilities of hostilities [p). Nor need the insured communi-

cate matter which forms an ingredient in a warranty, e.g., that of

seaworthiness [q).

By mercantile usage the slip, though not admissible in evidence

as a contract (?•), is treated as the contract for insurance. Therefore

facts which have come to the knowledge of the assui-ed after the

slip is signed, hut hfore the policy is completed, need not be com-

municated (s). "Whether any particular fact was "material" or

not is a question for the jury. The point is not free from doubt,

but prohahly on such an inquiry skilled 'witnesses, having no interest

in the matter litigated, can he called to say that, if they had been

the underwriters, they would or would not have been materially

influenced by this or that fact (<).

(m) Bates>. Hewitt (1867), L. R,

2 Q. B. 595 ; 36 L. J. Q. B. 282.

{n) lonides 1'. Pender (1874), L.R
9 Q. B. 531 ; 43 L. J. Q. B. 227

;

and see Eivaz v. Gerussi (1880), 6

Q. B. D. 222 ; 50 L. J. Q. B. 176

Tate V. Hyslop (1885), 15 Q. B. D
368 ; 54 L. J. Q. B. 592.

(o) Mercantile Steamship Co. v

Tyser (1881), 7 Q. B. D. 73 ; 29

W. R. 790.

{p) Gandv r. Adelaide Co. (1S71),

L. R. 6 Q. B. 746 ; 40 L. J. Q. B.

239 : but see Harrower v. Hutchin-
son (1870), L. R. 5 Q. B. 584; 39
L. J. Q. B. 229.

{q) Haywood v. Rodgers (1804),
4 East, 590 ; 1 Smith, 289 ; Knight
V. Cotesworth (1883), 1 C. & E. 48.

(r) 30 & 31 Vict. c. 23, s. 7.

(.s) Cory V. Patton (1874), L. R.
9 Q. B. 577; 43 L.J. Q. B. 181;
and see Morrison v. ITniv. Mar.
Ins. Co. (1873), L. R. 8 Ex. 197 ;

42 L. J. Ex. 115.

[t) Berthon v. Loughman (1817),
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A fii'in of brokers, having instructions to insure an overdue Know-
vessel, received a confidential communication to the effect that the ^'^^S^ of

vessel was lost, whereupon they discontinued their negotiations °

and put their principal and the underwriters in direct communica-

tion, but did not infonn them that the vessel was lost. The prin-

cipals then effected an insurance with the same underwriters for

£800, and also thi'ough other brokers, with other underwriters,

one for £700. It was held that the latter policy was valid and

binding on the insurers, but that the former could not be enforced.

Blackburn v. Vigors (1887), 12 Ap. Cas. 531 ; 57 L. J. Q. B. 114;

Blackburn v. Haslam (1888), 21 Q. B. D. 144; 57 L. J. Q. B. 479.

There is a rule of law, founded on mercantile custom, that the Broker

broker, and not the assiu'ed, is liable to the underwriter for the liable for

premium upon a i^olicy of marine insurance. And this rule has

been held to apply even though the policy contains an express

promise by the assured to pay the i)remium to the underwriter [u).

Abandoiinient io Underivriters.

ROUX V. SALVADOR. (1836) [-66]

[3 Bi.\G. X. C. 26G; 7 L. J. (N. S.) Ex. 328.]

In consequence of a leak in the ship that was carrying

them, a cargo of hides began to putrefy, and it became

obvious that, as hides, they woukl never reach the jouruej-'s

end. Under these circumstances they were sold at an

intermediate port, and fetched less than a fourth of their

value. Happily for the owner, they were insm-ed ; and it

was held that he could claim for a total loss uithout an

ahandonment {x).

A total loss may be actual or constructive. It is actual when no Actual

part of the subject-matter of the insurance exists in such a state as ^'^^^'- loss.

2 Stark. 258 ; Rickards r. Murdock v. Merchants' Marino Ins. Co.,

(1830), 10 B. & C. 527; 8 L. J. [1897] 2 Q. B. 93; 66 L. J. Q. B.
K. B. 210; but see Campbell v. 564.

Rickards (1833), 5 B. & Ad. 810
;

(.r) And see Asfar v. Blundell,

2 N. & M. 542. [189G] 1 Q. B. 123 ; Go L. J. Q. B.
(m) Universo Ins. Co. of Milan 138.
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to serve any useful piu'pose. There is, of course, an actual total

loss wlien tlie insured sliii) is consumed by fire, or destroyed by

perils of the sea. But there is also an actual total loss if it is

reduced to a mere wi'eck or congeries of planks (?/), or if an insured

cargo is so damaged as to exist only in the shape of a nuisance (z).

A constructive total loss arises whenever the natui-e of the loss is

such as to give reasonable ground to the assured for relinquishing

the voyage altogether. The proper test for ascertaining vphether

or not a ship has become a constructive total loss has been stated

as follows : To establish such a loss it must be shown that a ship-

owner of ordinary i)rudence and uninsured would not have gone to

the expense of raising and repairing the vessel, because her market

value when raised and repaired would probably be less than the

cost of restoration (o). The attitude the assured takes up towards

the underwriters is of this kind,—" It is true my goods still exist

;

but look at their condition. It is really not worth my while to

have them forwarded to their destination. My enterprise is

practically a failure. I will have the policy money, and you can

have these damaged goods to make what you can out of them."

This is called ahandonment, and is required by law as a condition

of the assured's claiming for a constructive total loss. It is only

fair, because otherwise he would be reaping an undue benefit from

what is merely a contract of indemnity. Notice of abandonment

must be given within a reasonable time after the assured has

received intelligence of the loss (&). But notice of abandonment

of freight need not be given to underwriters if the circumstances

are such that the underwriters could do nothing if such notice were

given to them (c). An abandonment may be made orally ('/) ; but

it must be certain (^), unconditional (/), and of the whole thing

insured (f/).
On the other hand, if the underwriter means to

dispute the matter, he must say so within a reasonable time after

receiving notice of abandonment (7i'). In the case of Forwood v.

{y) Cambridgei>.Anderton(1824),
2 B. & C. 691; 1 C. & P. 213;
Lew & Co. V. The Merchant Mar.
Ins." Co. (1885), 1 C. & E. 474; 52

L. T. 263.

(;) Dyson v. Rowcroft (1803), 3

B. & P. 474 ; 7 R. P. 809.

[a) Per Lord Watson in The
Blairmore, [1898] A. C. 593; 67

L. J. P. C. 96.

{h\ Mitchell V. Edie (1787), 1

T. R. 608 ; 1 R. P. 318.

(c) Trinder, Anderson & Co. v.

Thames and Mersey Marine Ins.
Co., [1898] 2 Q. B. 114; 67 L. J.

Q. B. 666.

{(i) Read v. Bonham (1821), 2 B.
&B. 147; 6 Moore, 397.

{e) Parmeter v. Todliunter (1808),
1 Camp. 541.

(/) McMasters v. Shoolbred
(1794), 1 Esp. 237 ; 5 R. R. 735.

if,) Park, 229.

{h) HiuLson v. Harrison (lo21),

3 B. & B. 97 ; 6 Moore, 288.
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The North. "Wales, &c. Co. {%), it was held that a constructive total

loss was covered by a policy and bye-laws confining the insurance

to " absolute damage caused by the perils insiu'ed against."

The abandonment, as a total loss, of a ship insured against war

risks, which has been captured, is not defeated by the restoration

of the ship at a date subsequent to the commencement of an action

for total loss on the poHcy by the shipowners against the under-

writers (A-).

In the case of a policy of re-insui'ance, if a constructive total loss

has happened, no notice of abandonment is necessary [I).

Return ofPremmm.

TYRIE V. FLETCHER. (1777) [67]

[Cowp. 668.]

This was an action against an underwriter for a return

of part of the premium paid for the insurance of a ship

called the " Isabella." The ship was insured " at andfrom

London to any port or place where or whatsoever for twelve

months from the 19th of August, 1776, to the 19th of August,

1777, both days inclusive, at £9 per cent, ivarranted free

from captures and seiztires by the Americans and the conse-

quences thereof^ The " Isabella " was captured by an

American privateer about two months after she had sailed

from London. It was held that the risk was entii^e and

had commenced ; therefore there could be no return of

premium.

When a plaintiff fails to establish his right to recover on a policy

(0 (1880), 9 Q. B. D. 732 ; 49 (0 Uzielli v. Boston Mar. In-

L. J. Q. B. 593. .'^urance Co. (1884), 15 Q. B. D. 11;

54 L. J. Q. B. 142 ; discussed in
ijc) Ruys V. Royal Exchange Western Assurance Co. of Toronto

Assurance Corporation, [1897] 2 ^,. Poole, [1903] 1 K. B. 376 : 72
Q. B. 135 ; 6G L. J. Q. B. 534. l. J. K. B. 195.

S.—C. T
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v. Snow.

Fraud and
illegality.

of marine insurance, the question arises -wlietlier lie is entitled to a

return ofpremium.

Two rules are clear :

—

(1.) WJiere the risk has not been run, the premium tvill he returned.

Thus, if the insured sliip never sailed, or if the insured goods were

never put on board, there must be a return (?/?). So, when only-

part of the goods embi'aced by the policy is put on board, a

proportionate part of the premium must be returned (7?). So, too,

the premium may be recovered where the policy is rendered void

(tl) initio through non-compliance with a warranty (0).

(2.) Where the risk has once commenced, there can he no return of

premium. The well-known case of Stevenson v. Snow
( p) is not

really an exception to this rule. There the insurance was fi'om

London to Halifax, warranted to dej)art with convoy from Ports-

mouth. But when the ship got to Portsmouth the convoy had

gone. It was held that there miist be a part retm-n of the premium

for the risk never incurred, viz., that of the voyage from Ports-

mouth to Halifax. " There are two parts," said Lord Mansfield,

" in this contract, and the premium may he divided into two distinct

parts, relative, as it were, to two voyages."

a the assured has been guilty of fraud {e.g., if he knew the ship

was lost when he insured her) he cannot claim a return of the

premium, even though the risk never commenced (5).

So, where a policy is illegal, and the voyage has been performed,

there can be no return, because iii pari delicto p)otior est conditio

possidentis (r). But while the illegal contract remains executory,

there is a locus poenitentice, and the assiu"ed may recover his

premium on formally renouncing and retiring from the whole

ti'ansaction (s).

[ni) Martin v. SitweU (1692), 1

Show. 151.

(«) Eyre v. Glover (1812), 16

East, 218; 3 Camp. 276; and see

Horneyer v. Lushington (1812), 15

East, 46 ; 3 Camp. 85.

(0) Penson v. Lee (1800), 2 Bos.

& P. 330 ; 5 R. R. 615.

{p) (1761), 3 Burr. 1237; 1 W.
Bl. 315.

{q) Wilson V. Duckett (1762), 3

Burr. 1361 ; Cope v. Rowlands
(1836), 2 M. & W. 149 ; 2 Gale,
231 ; and Allkins v. Jupe (1877), 2

C. P. D. 375 ; 46 L. J. C. P. 824.
(r) Lowry v. Boui'dieu (1780),

2 Doug. 468 ; Paterson v. Powell
(1832), 9 Bing. 320 ; 2 L. J. C. P.
I3, 68; Herman «;. Jeuchner (I880),

15 Q. B. D. 561 ; 54 L. J. Q. B.
340.

(«) See Palyart v. Leckie (1817),
6M. &S. 290 ; 18 R. R. 381.
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Deviation.

SCARAMANGA v. STAMP. (1880) [68]

[5 C. P. D. 295 ; 49 L. J. 0. P. 674.]

Tlie defendants' steamsliip " Olympias " was cliartered

by the plaintiff to carry a cargo of wheat from Cronstadt

to Gibraltar. Wlien nine days out she sighted another

steamship, the " Aiion," in distress, her machinery having

completely broken down. The weather was fine and the

sea smooth, so that the crew might easily have been taken

off and saved ; but the master of the " Arion," anxious to

save his ship and cargo as well as the lives of his crew,

agreed to pay the " Olympias " £1,000 to tow the ship

into the Texel. Accordingly the " Olympias " took the

" Arion " in tow, and, in so deviating from the ordinary

course of her voyage, got ashore on the Terschelling

Sands, and with her cargo was ultimately lost.

It was held that, as it was not reasonably necessary to

take the "Arion" to the Texel in order to save the lives of

those on board her, this deviation was unjustifiable, and

therefore the plaintiff was entitled to recover the value

of his cargo from the defendants as owners of the

" Olympias."

Those in peril on tlie sea derive a substantial benefit from this Deviation

case, -which may be said to have distinctly decided that a deviation ^'^ P^^ *^"

for the purpose of saving life is justifiahle, though a de viation merely fiable.

for the sake of saving property is not.

By deviation is meant a ship's intentional departing from the Necessity

reerular course of her iourncy, and (in the absence of agreement) it J"-^tmes

. . deviation.
can only be justified hy overivhelming necessity , e.g., to got provi-

sions, to avoid capture, to repair damage, or, according to tho

t2
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leading case, to save life {t). The reason of the rule i.s that the

assured has no right to substitute a different risk (««).

Conse- When a ship deviates unnecessarily, her owners are responsible

quences of
fgj. ^H loss, no matter how arising, that occm's during the devia-

dev^°tion tion (.r). But a deviation does not discharge the insurers from

liability for previous loss (?/).

Mere intention to deviate will not vitiate a i)olicy(2).

Sea- Another implied warranty, the breach of which will prevent the

worthi- insured from recovering on a voyage policy, is that of seaworthiness.

What is warranted is not that the ship ivill continue, but that she is,

at the time of the efSecttng of the policy, seaworthy (a). The pi'e-

sumption is that a ship is seaworthy, but, if she goes wrong very

shortly after sailing, the assured will be called on to show that it

was from causes subsequent to the commencement of the voyage (i).

A ship is not seaworthy if there is not a competent crew (f
) ; but

insufficient ventilation of a cattle ship and an insufficient supply of

men to attend the cattle on board constitute a breach of the implied

Degrees of condition of seaworthiness {d). Seaworthiness, however, is a term
seaworthi-

^j relative import ; and, " where the nature of the adventure, and

the size and class of vessel to be emj^loyed, are known to both

parties, the implied warranty of the shij)owner cannot be carried

further than that he shall do his utmost to make the particular

vessel as fit for the voyage as she can possibly be made"(e).

There is no warranty of seaworthiness implied in a time xjolicy (/).

it) See Urquhart v. Barnard v. Thames Insurance Co. (1878), 3

(1809), 1 Taunt. 450 ; 10 E. R. 574
;

Q. B. D. 594 ; 47 L. J. Q. B. 749 ;

Phelps V. Hill, [1891] 1 Q. B. 605
;

and Ajum Goolain Hossen r. Union
60 L. J. Q. B. 382. Marine Insurance Co., [1901] A. C.

(«) See African Merchants' Co. 362; 70 L. J. P. C. 34.

V. British Marine Insurance Co. [c) Clifford v. Hunter (1827),

(1873). L. R. 8 Ex. 154 ; 42 L. J. M. & M. 103 ; 3 C. & P. 16.

Ex. 60. {d) Sleigh v. Tyser, [1900] 2

[x) Davis V. Garrett (1830), 6 Q. B. 333; 69 L. J. Q. B. 626.

Bing. 716 ; 4 M. & R. 540. See And a stipulation in the policy

also Leduc v. AVard (1888), 20 that " the fittings and condition of

Q. B. D. 475 ; 67 L. J. Q. B. 379 ;
the cattle to be approved by

and Glynn r. Margetson, [1893] Lloyd's agent's surveyor," does

A. C. 351 ; 62 L. J. Q. B. 466. not exclude the implied warranty

(y) Green v. Young (1702), 2 Ld. {ib.).

Raym. 840. {e) Add. Contr. 682 (Sth ed.)
;

(z) Kewley v. Ryan (1794), 2 H. and see Burges r. Wickham (1863),

Bl. 343 ; 3 R. R. 408 ; Hare v. 33 L. J. Q. B. 17 ; 3 B. & S. 669
;

Travis (1822), 7 B. & C. 14 ; 9 D. Clapham v. Langton (1864), 34

& R. 748. L. J. Q. B. 46 ; 10 L. T. 876.

{a) Dixon v. Sadler (1839), 6 M. (/) Gibson v. SmaU (1863), 4

&W. 405; 8M. &W. 896. H. L. Ca. 353; 17 Jur. 1131;

{b) Watson V. Clark (1813), 1 Dudgeon v. Pembroke (1877), 2

Dow, 336 ; 14 R. R. 73 ; Pickup App. Cas. 284 ; 46 L. J. Q. B. 409,
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In the salvage case of The Glenfruin [y), Butt, J., said :
" I hare The Glen-

always understood the result of the cases from Lyon v. Mells (1804),
f^uin.

5 East, 427 ; 1 Smith, 478, to Kopitoff v. Wilson (1876), 1 Q. B. D.

377 ; 45 L. J. Q. B. 436, to be that under his implied warranty of

seaworthiness the shipowner contracts not merely that he will do

his best to make the ship reasonably fit, but that she shall be

reasonably fit for the voyage. Had those cases left any doubt in

my mind, it would have been set at rest by the observations of

some of the peers in the case of Steel v. State Line Steamshij) Co.

(1877), 3 App. Cas. 72; 37 L. T. 333."

Salvage is the compensation which owners must make to those Salvage,

who by" skill, enterjmse and risk (A), have rescued their property

from impending perils of the sea, or from the power of an enemy (?).

The Court of Admiralty has jurisdiction over all claims to salvage.

But cases below a certain amount and of inferior importance may
be tried by county court judges or justices of the peace (A).

There is no hard-and-fast rule as to the proportion of the saved Amount

property which will be awarded to the salvors, which depends upon P^^^" ^•

the nature of the services rendered (/). The Court, in order to

encourage the maintenance of vessels specially built and equij^ped

for, and solely employed in, rendering salvage services, will take

that factor into consideration and will be liberal in awarding

salvage remuneration for services rendered by such vessels to a

vessel which but for such services would have become a total

loss {in). If the salvors have entered into an agreement with the

owners as to the amount to be paid, they must be content to claim

under that agreement, which will generally be enforced, although

a hard bargain for the rescued (h). Passengers and crew are not Pilots

and pas-

(r/) (1885), 10 P. D. 103, at House of Lords, [1898] A. 0. 519

;

p. i08 ; 54 L. J. P. 49. G7 L. J. P. 87,—where it was held

(/() See Aitchison». Lohre(1879), that the House will not interfere

4 App. Cas. 755 ; 49 L. J. Q. B. with the amount of an award for

123. salvage services made by the Court
{>) The principal statutes on the below, even though the award be

subject are (as to civil salvage) larger than their lordships would
17 & 18 Vict. c. 104, and (as to have granted if the question had
military salvage) 27 & 28 Vict. come before them for assessment in

0. 25 (The Naval Prize Act, 1864). the first instance.

[!:) See, as to jurisdictitm of jus- (») See, however, the case of

tices, the case of The Mac (1882), The Mark Lane (1890), 15 P. D.
51 L. J. P. D. & A. 81. 135; 63 L. T. 468, where the Court

{I) The Erato (1888), 13 P. D. treated the agreement as inopera-

16.3; 57 L. J. P. 107. See The tive, as having been made under
Minneapolis, [1902] P. 30 ; 71 compulsion ; and sco The Rialto,

L. J. P. 28. [1891] r. 175; GO L. J. P. 71:
{m) The Glengyle, [1898] P. 97; ;indThoStratligarry (No. 2), [1895]

07 L. J. P. 48 ; affirmed by tlie P. 201 ; 72 L. T. 900.

sengers.
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Lifeboat
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duct of
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generally entitled to salvage. Nor arc pilots. Exceptional cir-

cumstances and services, liowever, may make a difference. "In

order to entitle a pilot to salvage reward," said Brett, L. J., in the

case of Akerblom v. Price (o), "he must not only show that the

ship was in some sense in distress, but that she was in such distress

as to be in danger of being lost, and such as to call upon him to

run such unusual danger, or incur such unusual responsibility, or

exercise such unusual skill, or perform such an unusiial kind of

service, as to make it unfair and unjust that he should be paid

otherwise than upon the terms of salvage reward."

In the recent case of The Auguste Legembre
( p) a steam tug

belonging to the National Lifeboat Institution, and kept expressly

to tow the lifeboat, proceeded with the lifeboat in tow to a vessel in

distress. The tug took the vessel in tow, the lifeboat during the

towage being made fast astern of the vessel. The lifeboat crew did

not render any actual service, but were nevertheless held to be

entitled to be rewarded as salvors.

"Wilful or criminal misconduct of salvors may work an entire

forfeiture of salvage ; and mere misconduct not criminal [e.g.

,

violent and overbearing conduct) will oj)erate to induce the Court

to diminish the amount payable {q).

It is to be observed that, to found an action for salvage, it is

essential that something more than human life should be saved. If

no property is saved there can be no action, for there is no personal

liability to pay salvage, and the claim can only attach to the pro-

perty saved (r).

In a most meritorious case of salvage, where a steamship which

had got aground on the Shore of the Bed Sea, niuety-five miles

from Suez, in such a position that without help she must before

many hours had elajDsed have been lost with all hands on board her,

was towed off the shore and to within a few miles of Suez by
another steamship, the Court, on a value of £62,000, awarded the

salvors £6,000 (s).

In The Siinniside (t), it was held that in an action of salvage

evidence of the loss of earnings by, and of the cost of repairing

damage done to, the salving vessel in consequence of rendering

(o) (1881), 7 Q. B. D. 129; 50

L. J. Q. B. 629. See also The
Santiao-o (1900), 83 L. T. 439.

{p) [1902] P. 123; 71 L. J. P.

53.

{q) The Marie (1882), 7 P. D.
203 ; 5 Asp. M. C. 27.

(?•) The Renpor (1883), 8 P. D.

115; 52 L. J. P. 49; The Annie
(1887), 12 P. D. 50 ; 56 L. J. P. 70.

(.s) The L'mcaster (1883), 9 P. D.
14; 49 L. T. 705.

{t) (1883), 8 P. D. 137; 52 L. J.

P. 76. And see The Baku Stan-
dard, [1901] A. C. 549 ; 70 L. J.

P. C. 98.
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salvage services is admissible. But these sums are to be regarded

as elements for consideration in estimating the amount of the

salvage award, and are not to be considered as fixed amounts to be

awarded to the salvors.

See also the cases of The Livietta (1883), 8 P. D. 24 ; 5 Asp. M. 0.

132 ; The Yan Yean (1882), 8 P. D. 147 ; 52 L. J. P. 67 ; and The

Cheerful (where the rescuing vessel had done a great deal of work,

but not much good) (188G), 11 P. D. 3; 55 L. J. P. 5.

It has been held that when a vessel stands by or renders services

to another upon request, even though no benefit results from her

so doing, she is entitled to salvage remuneration («).

Salvage may be granted to the commander and crew of a Queen's

ship, on the ground that they have rendered services in excess of

their jDublic duty, and thereby deserved remuneration {x).

Where, in pursuance of an agreement, a vessel towed a disabled

ship towards port, but was compelled to leave her in a more

dangerous jjosition than before, whence she was afterwards rescued

by another vessel, it was held that the former vessel was entitled

to remuneration in respect of the work done, although not to

salvage {y).

Average.

WHITECROSS WIRE CO. v. SAVILL. (1882) [69]

[8 Q. B. D. 653 ; 51 L. J. Q. B. 426.]

The defendants were the owners of a ship called the

" Himalaya," which sailed from London for New Zealand

with (amongst other things) some fencing wire of the

plaintiffs on board. Whilst lying at her port of destina-

tion, and before she had discharged all her cargo, a fire

broke out in tlie hold, and ship and cargo were in imminent

danger of destruction. Eising to the occasion, the master

{li) The Cambrian (1898), 76L.T. V. D. 205 ; 58 L. J. P. 11.

504 ; 8 Asp. M. C. 2G3. ('/) The Benlarig- (1889), 14 P. D.
{x) Cargo ex Ulysses (1888), 13 3 ; 58 L. J. P. 24.
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had a quantity of water poured into the hold upon the

wire, and so the fire was put out and the ship saved.

This was an action to recover a contribution by way

of general average for the damage thus deliberately

inflicted on the wire, and it was held that the claim was

well founded.

It is sometimes essential to the safety of a ship and the success

of the adventure to throw things overboard—in technicallanguage,

to jettison them. The sacrifice being for everybody's benefit, it

would obviously be unjust that the whole loss should fall on the

owner whose goods were selected. The loss, therefore, is rateably

adjusted between all the owners; and this adjustment is called

general average {z). And where there has been a general average

sacrifice, the assured is not precluded from recovering upon a

policy against general average losses due to perils of the sea by

reason of the fact that he is owner of both ship and cargo, and

that there can therefore be no contribution as between the two

interests (a).

Only merchandise, however, is liable to contribution ; therefore

not passengers' wearing apparel, nor provisions, nor convicts (b).

Moreover, it is essential to the liability to pay a general average

contribution that the ship should have been saved, and that the

sacrifice should have materially conduced thereto ; or, as Lord

Tenterden has well put it, that the jettison should be " the effect of

danger and the cause of safety." The part of the cargo thrown

overboard must also have been properly laden, e.g., (unless war-

ranted by usage) not on deck (c).

Masts and sails destroyed in consequence of having to carry an

unusual press of sail (e.g., as in Covington v. Eoberts {d), to escape

from a French privateer) are not subjects of general average ; but

if they have been deliberately cut away for the sake of saving the

ship, they are (e). And when a ship or her tackle are intentionally

(z) Per an exhaustive history of

the law of general average, see the

judgment of Watkin Williams, J.,

in Pirie v. Middle Dock Co. (1881),

43L. T. 426.

[a] Montgomery r. Indemnity
Mutual Marine Assurance Co.,

[1902] 1 K. B. 734 ; 71 L. J. K. B.

467 ; disapproving The Brigella,

[1893] P. 189; 62 L. J. P. 81.

{b) Brown r. Stapyleton (1827),

4 Bing. 119; 12 Moore, 334. See

also Royal Mail Steam Packet Co,
V. English Bank of Rio de Janeiro

(1887), 19 Q. B. D. 362; 57 L. J.

Q. B. 31.

(c) Gould V. Oliver (1837), 4 Bing.
N. C. 134 ; 5 Scott, 445 ; and see

Wright V. Marwood (1881), 7 Q. B.
D. 62; SOL. J. Q. B. 643.

(d) (1806), 2 B. & P. N. R. 378.

(r) Birkley v. Presgrave (1801),

1 East, 220 ; 6 R. R. 256.
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put to an abnormal use involving an extraordinary risk of injury

for the purpose of saving ship and cargo from imminent peril, any

consequent loss to the ship is the subject of general average con-

tribution. Working the engines of a ship whilst she is fast ashore

is an abnormal use of them. Consequently, coal consumed in so

working the engines, or injury to the engines, is the subject of

general average contribution (/). Incidental expenses may also be Incidental

claimed. For instance, when a ship goes into port in consequence ^^P^^^^s.

of an injury to her which is itself the subject of general average,

the exijenses of warehousing and reloading goods necessarily un-

loaded for the purpose of repairing the injury, and expenses inciu-red

for jjilotage and other charges on the vessel leaving the port, are

also the subject of general average {<j).

The law on this subject was exhaustively considered in the case Svendsen

Svendsen v. Wallace {h) before the House of Lords. A ship on a ''• ^^^-1"

voyage (from Eangoon to Liverpool) having sprung a dangerous

leak, the captain, acting justifiably for the safety of the whole

adventure, put into a port of refuge to rej^air. In jDort the cargo

was reasonably, and with a view to the common safety of shij),

cargo and freight, landed in order to repair the ship. The ship

was repaired, the cargo reloaded, and the voyage completed. In

an action by the shipowners against the cargo owners, it was held

that the latter were not chargeable with a general average contri-

bution in respect of the expenses of re-shipping the cargo.

Expenses incurred by a ship for the benefit of the adventure,

though rendered necessary through the master's negligence, may be the

subject of a general average contribution [i).

For the purpose of ascertaining the amount to be contributed to Amount
in general average in the case of a ship which has suffered both of con-

particular and general average damage, and has been sold as a
*"^'^*^o^-

constructive total loss, the value of such ship is her value at the

time immediately preceding the general average sacrifice in respect

of which contribution is to be made, and such value is to be ascer-

(/) English and American Ship- (1898), G6 L. J. Q. B. 408; 76
ping Co. V. Indemnity Mutual L. T. 469.
Marine Insurance Co., [18951 P. ,,, ,,„„,, ,„ . ^
125 ; 64 L. .T. P. 62. W (l^'^^), 10 App. Cas. 404

; 54

(a) Atwood V. Sellar (1880), 5 ^- '^-
H" ?' t^'','

^y""^ ^^"^^ ^°s« ^•

Q. B. D. 286 : 49 L. J. Q. B. .515
; ^^^^ «* Australasia [1894] A. C.

Plummer v. AVildman (1815), 3 M. T V ^ ^i',' • m^' , ' , '^"* '
^^^

& S. 482 ; 16 R. R. 334 ; Power v. n rfnL^ .'°^ Traders' Insurance

Whitmore (1815), 4 M. & S. 141
; ^"-

Jl^OO] 2 Q. B. 515
; 69 L. J.

16 R. R. 416. See, too, Anderson ^^- ^^- '^^•

V. Ocean Steamship Co. (1881), 10 (j) See Milburn f. Jamaica Trad-
App. Cas. 107 ; 54 L. J. Q. B. ing Co., [1900] 2 Q. B. 540 69
192 ; and McCall v. Houlder L. J. Q. B. 800.
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tained by deducting from the value of tlie ship at the time slie left

port the amount which it would have cost to repair the particular

average damage, and also the amount which she fetched when sold

as a constructive total loss (/r).

It is to be observed that a person who has been compelled to pay

a general average contribution will generally have his remedy over

against the underwriters, so that they are often really the interested

parties in questions of general average.

Particular average is " a very incorrect expression used to denote

cverj' kind of partial loss or damage happening either to the ship or

cargo from any cause whatever "
(?). Such a loss rests where it

falls. The ordinary form of policy on goods contains the following

" memorandum" intended to protect the underwriter from liability

for partial losses which might be claimed in respect of certain

perishable commodities :

—

" N.B.— Corn, fish, salt, fruit, flour and seed are warranted free

from average, unless general, or the ship be stranded. Sugar, tohacco,

hemp, flax, hides and skins are ivarranted free from average under

£o per cent., and all other goods, also the ship and freight, are war-

ranted free from average under £3 per cent., unless general, or the

ship he stranded " (m).

The underwi'iter, then, agrees to be liable if the ship is
'

' stranded."

There has been much litigation on the question, What is a " strand-

ing"? The leading case on the point is Wells v. Hopwood (h),

where Lord Tenterden said that a vessel's taking the ground
'

' under any extraordinary circumstances of time or place, by means

of some unusual or accidental occurrence," will constitute a strand-

ing. But it will not be a stranding if she takes the groiTnd in the

ordinary course of navigation (o). Thus, in the case of Letchford v.

Oldham (2^), where it appeared that the j)addles of steamers leaving

a harbour at low tide had caused an elevation and a hole, into

which the vessel had pitched, it was held that there was no strand-

ing. The striking on a rock is not a stranding unless the vessel

thereby becomes stationary (5).

If there is a stranding the policy applies, though the loss was not

really caused by it (r).

Ik) Henderson v. Shankland,

[1896] 1 Q. B. 525 ; 65 L.J. Q. B.

S40.

(/) Abbott on Shiiiping-, p. 497

(12th ed.).

(m) See Price v. Al Ships Assoc.

(1SS9), 22 Q. B. D. 580 ; 58 L. J.

Q. B. 269 ; The Alsace Lorraine,

[1893] P. 209 ; 62 L. J. P. 107.

(«) (1832), 3 B. k Ad. 20; 37

R. R. 307.

(0) Kingsford v. Marshall (1832),

8 Bing. 458 ; 1 M. & Scott, 657 ;

Hearue v. Edmunds (1819), 1 B. &
B. 3S8 : 4 Moore, 15.

(p) (1880), 6 Q. B. D. 538; 49
L. J. Q. B. 458.

(rj) MacDougle v. R. Exch. Ass.
Co. (1815), 4 Camp. 283 ; 4 M. &
S. 503.

(r) Per Lord Tenterden in Wells
V. Hopwood, siqnri.
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Si/i'no- on Quantum Meruit.

— —
CUTTER V. POWELL. (1795) [70]

[6T. E. 320; 3 R. E. 185.]

The defendant had a ship which was about to sail from

Jamaica to England, and wanted a second mate. In

answer to an advertisement a suitable person presented

himself in the shape of Mr. T. Cutter, and the defendant

gave him a note to this eifect :

—

''''Ten, days after t//e ship, ^Governor Parry,'' myself master,

am'res at Liverjiool, I proiiiise to pay to 3Ir. T. Cutter

the sum of 30 guineas, promded he proceeds, continues and

does his duty as second mate in the said ship from hence to

the port of Liverpool.^''

The ship set sail on July 31st and arrived at Liverpool

on October 11th, but on the voyage Cutter died. He had

gone on board on July 31st, and had performed his duty

faithfully and well up to the time of his death, which

occurred on September 20th,—that is to say, when more

than two-thirds of the voyage was accomplished.

" In this case," said one of the judges, " the agreement

is conclusive ; the defendant only engaged to pay the

intestate on condition of his continuing to do his duty on

board dm^ug the whole voyage, and the latter was to be

entitled either to 30 guineas or nothing ; for such was the

agreement between the parties " (.s).

An entire contract cannot he apportioned. An ironmonger once Entire

agreed to make some dilapidated chandeliers " complete" lor £10. contract.

He set to work on them, and certainly very much improved them.

But ho did 'jiot make them ''complete," and therefore he did not

(.s) Ah to the rif^hts of seamen in Shipping Act, 1894 (57 & £8 Vict,
respect of wages, see the Merchant c. GO), ss. 155—163.
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succeed in recovering a fartliing, altliough. it was quite clear that

the work he had done was worth £5 at least {t). The principle of

the leading case was recently applied in the case of Sumpter v.

Hedges (h). The jilaintiff, a builder, in consideration of a lump
sum to be paid to him by the defendant, agreed to erect certain

buildings upon the defendant's land. Before the completion of the

buildings the plaintiff abandoned the contract, and thereupon the

defendant took possession of the buildings which had been erected,

and completed them himself. In an action by the plaintiff in

respect of so much of the agreed work as had been executed before

the abandonment of the contract to recover as for the value of

work done and materials provided, it was held that, in the absence

of evidence of a fresh agreement by the defendant to pay the plaintiff

the value of the work done and materials provided prior to the aban-

donment of the original contract, the plaintiff was not entitled to

recover ; and that the mere fact of the defendant taking possession

of the building and comj)leting them himself was not evidence

from which such a fresh agreement could be inferred.

And where a contract provides for stipulated work at a lump sum,

and such work is not done, but its equivalent or better work is

effected, no claim for such substituted work can be sustained {x).

The contract of a solicitor, who is retained in a common law

action, is a special contract to carry it on to its termination, and if,

before its termination, he refuses to act further, he cannot recover

his costs, unless he has so refused for good cause and has given

reasonable notice to his client [y].

But the case is different ivhen the contract is not entire, hut divisible.

A shipwright agreed to put an old vessel into "thorough repair,"

nothing being said about the amount or mode of payment. The

shij)wright began the job, but getting distrustful of his employers,

he declined to go on with it unless he was paid for what had

akeady been done. He was successful in his demand, the Court

distinguishing the case from Sinclair v. Bowles {z), on the ground

that there the contract was to do a specific work for a specific sum,

whereas here there was nothing amounting to a contract to do the

(t) Sinclair v. Bowles (1829), 9

B. & C. 92 ; 4 M. & E. 1 ; and see

Needier v. Guest (1648), Aleyn, 9
;

Bates V. Hudson (1825), 6 D. &

\u) [1898] 1 Q. B. 673; 67 L.J.
Q. B. 645. See also Munro r. Butt
(18o8),8E. &B. 738; 4 Jur. (N. S.)

1231 ; and Pattinson r. Luckley

(1875), L. R. 10 Ex. 330 ; 44 L. J.

Ex. 180.

{x) Forman v. The Liddesdale,

[1900] A. C. 190 ; 69 L. J. P. C.
44.

(>/) See Underwood v. Lewis,
[1894] 2 Q. B. 306 ; G4 L. J. Q. B.
60, and the cases there cited ; also

Court V. Berlin, ante, p. 91.

(z) Supra.
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ivhoh repairs cnid malce no demand till they were completed [a). Tlie

workman, moreover, will not lose his pay because, wliile tlie goods

are still in his custody, they are accidentally destroyed, so that the

employer gets no benefit from the work {h).

Generally speaking, when the contract is entire, there are only

two cases in which the plaintiff can demand payment on a quantum

meruit without having wholly performed his part of the contract.

(1.) Where the defendant has ahsohdely refused to perform, or has Employrr

incapacitated himselffrom performing, his part of the contract.
m<i& -mg

In such a case it is not the plaintiff's fault that he has not per-

formed his i^art of the contract, and it would be obviously unjust

that he should suffer by the faithlessness of the party he contracted

with. A literary gentleman once undertook to write a treatise on Books for

Ancient Armour for the " Juvenile Library." But the "Juvenile '°^^'

Library " proved so little successful that its promoters resolved to

abandon it, whereby the literary gentleman, who had taken several

joiu'neys to examine specimens of ai-mour, and had written several

chapters of his proposed work, was damnified to the extent of £50.

It was held that, as the special contract was at an end and broken

by the defendants, the plaintiff might sue on a quantum meruit {c).

In O'Xeil v. Armstrong ((?) an English seaman contracted with Japanese

the master of a war-ship, newly built in this country for the
""^^^"^ ^P-

Japanese Government, to serve on board for a voyage from England

to Japan for a fixed sum. During the voyage war was declared by

Japan against China, and at Aden, the proclamation of British

neutrality having been read to the crew, the seaman refused to

continue the voyage. It was held that he could recover his wages

for the whole voyage, on the ground that he was justified in leaving

the ship, and that the master, being in the employ of the Japanese

Government, was responsible for theii- act in declaring war,

whereby the character of the intended voyage and its risks were

entirely altered.

(2.) Where w'orh has leen done under a special contract, though not Employer

in strict accordance tuith its terms, and the defendant has derived a adopting

benefit from it under such circumstances as to raise an implied promise

to pay for it.

In this case, however, the employer may refuse to accept the Refusal to

work done ; it is only when he does accept and take the benefit accept,

of it that he may be sued on a quantum meruit, and if the work

(a) Roberts v. Havelock (1832), 3G L. J. C. P. 331.

3 B. & Ad. 404 ; 37 R. R. 452. (c) Planchc v. Colbum (1831), 8

(h) Menetone v. Athawes (1764), Eing. 14 ; h C. & P. 58.

3 Burr. 1592 ; but see Appleby v. ((/) [1895] 2 Q. B. 418 ; G4 L. J.

Myers (1867), L. R. 2 C. P. 651 ; Q. B. 652.
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done is of sticli a nature (f.r/., buildings on the employer's own
land) that it cannot be rejected, there is no imi^lied promise to pay

for it (e).

"Extras." In building contracts there is often a (^et'mWon from the original

plan by consent of the parties. The rule as to the workmen's pay-

ment for the extras so entailed is that the original contract is to he

foiloived so far as it can he traced ; but if it has been totally ahan-

doned, then the workman may charge for his work according to its

value, as if the original contract had never been made (/). If,

however, the extras have been done by the plaintiiS withovit any

authority from the defendant, the latter is not bound to pay for

them (g) ; and where by the terms of the contract extras are to

be ordered in writing, the defendant is liable only for such as

are so ordered (A). Even where the employer has assented to

the deviation, he will not be liable for extras unless he must

necessarily have known that the effect would bo to increase the

exj)ense (i).

Licences.

[71] WOOD V. LEADBITTER. (1845)

[13 M. & W. 838; 14 L. J. Ex. 161.]

]\Ir. Wood usually made a point of seeing tlie Leger.

But, while lie was in tlie Grand Stand enclosm-e at tlie

Doncaster races in 1843, with a four days' ticket, for

which he had paid a guinea, in his pocket, an official came

up to him, and " in consequence of some alleged mal-

practices of his on a former occasion connected with the

{c) Ellis V. Hamlen (1810), 3 (r/) Dobson v. Hudson (1857), 1

Taunt. 52 ; 12 R. E. 595 ; Bum C. B. N. S. 652 ; 26 L. J. C. P.

V. Miller (1813), 4 Taunt. 745 ; 14 153.

R. R. 655; Munro v. Butt (1858), /;\ t> n t~> v j • /loroN
o xi r T> -^oo A -f XT a 10Q1 '') Rusfell r. Dabandeira (LSG2),
8 E & B. /38 ; 4 Jur. K. &. 1231

; ^3^^^ ^ ^ g ^^g 3,3 ^ /_ ^_ ^\
and bumpter v. Heasres, supra. ^n ^ rviu • a ^ \ n

, _c\ T, T5 1 J /i-no\ 68 and see iharsis bulphur Oo. t'.

(1816),Holt,]Sr. B.C. 236; 1 stark. (i) Lovelock v. King (1831), 1

275. Moo. & Rob. 60 ; 42 R. R. 764.
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turf " requested him to leave, adding that, if he did not,

it would he his duty to turn him out. Mr. Wood declined

to go, and so Leadbitter, by order of Lord Eglintouu,

the steward of the races, took him by the shoulders and

dragged him out.

For this assault, as he called it, Mr. Wood now brought

an action, maintaining that he was on the Grrand Stand by

the licence of Lord Eglintoun, inasmuch as that nobleman

had sold him a ticket, and that such licence was irre-

vocable. It was held, however, that such a licence was

not irrevocable, and that Lord Eglintoun had a perfect

right, without assigning any reason, to order the plaintiff

to quit the enclosure, and, if necessary, to have him

forcibly removed.

Tlie leading case goes no further than to establisli tliat a mere Licence

licence (even though under seal) is revocable ; the reason being that
po'^^si"^ ^o

, \. „ . . T , ,

° interest in
such a hcence confers no interest m land, but o)dy renders laioful land.

luliat tuoidd without it he a tresjMss. Such a licence may be revoked, Licence,

not merely by express words, but by any act of the licensor which ^o'^ ^^'

shows his unwillingness or inabihty to continue it. Locking a gate,

for instance, or selling a field, would operate as a revocation. The Kerrison

right of a licensor to revoke a licence granted by him may co-exist ''-'• Smith,

with the right of a licensee to maintain an action against the

licensor for breach of contract committed by him in revoking

the licence. This was recently decided in the case of Kerrison v.

Smith (k) ; the plaintiff and defendant agreed orally that the defen-

dant should let his wall to the j^laintiff, for bill-jposting, at £2 10s.

a year, the plaintiff to erect a hoarding, on which the bills were to

be posted. The plaintiff erected the hoarding, posted bills, and

made several payments. The defendant then gave notice to the

plaintiff that the hoarding must be removed, and nearly a month
later the defendant took it down. It was held that an action to

recover damages for breach of contract was maintainable.

But if the licence is more than a mere licence, if it comprises or Licence,

is connected with a grant, then the person who has given it cannot 'when irre-

revoko it so as to derogate from his own grant. Thus, if a iierson

(/.) [1897] 2 Q. B. 445; 6GL.J. j y ^,, nr-o q i

Q. B. 7G2.' And see Wilson v.
^-

f.
^''- 263. See also ante,

Tavener, [1901] 1 Ch. 578; 70 P- ^^"-
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sells goods on his own land, and gives the vendee a licence to come

and take them, he cannot revoke the licence; and the vendee would

be justified in breaking down the gates and entering to take the

goods (/). But a licence connected with an invalid grant is revo-

cable [m). In the case of Winter v. Brockwell («), it was held that

a parol licence given to a neighbour to erect a sky-light on the

neighbour's own land covild not be revoked after it had been executed

at the neighbour's expense. But a parol Hcence to make a drain

on the licensor's land may be withdrawn at pleasure, though the

licensee may have spent quite a fortune over it (o).

Difficulties sometimes arise in practice as to whether an instru-

ment creates a tenant or merely a licensee {p). The test api")ears to

be whether it was the intention of the parties that the person let

into possession should have the exclusive possession or not. If it is

clear that that was oiot the intention of the parties, the instrument

is not a demise or lease, although it contains the usual words of

demise [q). As to when a licence is exclusive, reference should be

made to Sutherland v. Heathcote (/), where the distinction between

a mere'licence and a profit d jyrendre was discussed. This distinction

is also pointed out in Wickham v. Hawker (s), which is a leading

case on rights of sporting. The recent case of Lowe v. Adams,

[1901] 2 Ch. 598 ; 70 L. J. Ch. 783, should be referred to on this

subject.

Though a licensee has no title as against his licensor, it is not so

clear that he may not sue a third person who interrujits him in the

enjoyment of his licence. In Nuttall v. Bracewell {i), a mill-owner,

who had for some time enjoyed the benefit of the flow of water

through a goit from a natural stream, was held entitled to recover

damages against a riparian owner for intercepting the water of the

stream, and Bramwell, B., put his right to succeed on the plain

ground that a riparian landowner can grant to a non-riparian land-

owner the flow of water from the stream to his premises for the use

of the premises, and the grantee may sue for a disturbance of his

enjoyment by a higher riparian owner. Some of the judges,

however, were inclined to consider that the plaintiff was a riparian

{I) Wood V. Manley (1839), 11

A. & E. 34 ; 3 P. & D. 5.

{m) Roffey v. Henderson (1851),

17 Q. B. 574 ; 21 L. J. Q. B. 49.

(«) (1807), 8 East, 308 ; 9 R R.
454.

(o) Hewlins v. Shippam (1826),

5 B. & C. 221 ; 7 D. & R. 783.

[p) See ante, p. 110.

{q) Hancock v. Austin (1863), 14

C. B. N. S. 634; 32 L.J. C. P.

252 ; and see Stanleys. Eiky (1893),

31 L. R. Ir. 196; and Hastings
(Lord) r. N. E. Ry. Co., [1898] 2

Ch. 674 ; 67 L. J. Ch. 590.

(r) [1892] 1 Ch. 475 ; 61 L. J.

Ch. 248.

(.s) (1840), 7 M. & W. 78 ; 10 L. .J.

Ex. 153.

(/) (1866) L. R. 2 Ex. 1 ; 36

L. J. Ex. 1.
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proprietor in respect of th.e goit, and on that ground decided in his

favour. Speaking of the previous case of Hill v. Tupper(ef) (where

the Basingstoke Canal Company had given the plaintiff the ex-

clusive right of putting pleasure boats on the canal, and yet it was
held that their having done so gave him no right of action against

a publican who also began putting boats on the canal), Bramwell,

B., said, "But it may be said, how is Hill v. Tujiper distinguish-

able? One mode of enjoying land covered with water is to row
boats on it, and the owner has an exclusive right. 1 think it easy

to point out the distinction. It was competent for the grantors in

that case to grant to the plaintiff a right of rowing boats on the

canal ; and had anyone interfered with that right, the grantee

might have maintained an action against him. But the plaintiff

there did not sue for any such cause of action. He sued, not

because his rowing was interfered with, but because the defendant

used a boat on the water."

Bailments.

GOGGS V. BERNARD. (1704) [72]

[2 Ld. EAYii. 909 ; Salk. 26.]

Coggs required several hogsheads of brandy to be moved

from one London cellar to another. Instead of employing

a regular porter to do the job, he accepted the gratuitous

services of his friend Bernard, who undertook to effect the

removal safely and securely. But the amateur did his

work so clumsily that one of the casks was staved, and

much of the liquor was lost. Coggs was not pleased ; and,

as he successfully maintained an action against Bernard for

damages, probably that gentleman never again volunteered

rash acts of friendship.

(«) (18G3), 2 H. & C. 121 ; 8 L. T. 792.

s.—c.
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WILSON V. BRETT. (1843)

[11 M. & W. 113 ; 12 L. J. Ex. 264.]

A person wlio rides a horse gratuitously at the owner's

request for the pui'pose of showing him for sale is bound,

in so doing, to use such skill as he actually possesses.

"The defendant," said Parke, B., "was shown to be a

person conversant with horses, and was therefore bound to

use such skill as a person conversant with horses might

reasonably be expected to use : if he did not, he was guilty

of negligence."

Coggs V. Bernard is the great case on bailments. A bailment is

a delivery of a thing in trust for some special purpose, the person

who delivers it being called the bailor, and the person to whom it

is delivered the bailee.

Lord Holt divides bailments into six kinds :

—

Depositum, man-

datum, commodatum, vadium, locatio rei and locatio operis faciendi.

Another division is into two broad classes (.«), viz. :

—

(a) Gratuitous bailments.

(b) Bailments for reward.

But Dr. Story's classification is perhaps the best, viz. :

—

1. For the lenefit of the bailor, alone
;

2. For the henejit of the bailee, alone

;

3. For the mutual benefit of bailor and bailee.

1. Under the first head come depositum and mandatum.

Depositum—^Q delivery of goods to be taken care o/for the bailor

without the bailee receiving anything for his trouble ; e.g., going

away from home to the sea -side, I ask my friend Brown to take

care of my plate. In the case of Ultzen v. Nicols {y), the i^laintiff

went into the defendant's restaurant for the purpose of dining

;

and his overcoat was received by the waiter at a table and, with-

out any dii'ections, hung up on a peg in the room. When the

plaintiff rose to leave, his overcoat was gone. It was held that the

jury were, on these facts, justified in finding that there was a bail-

ment and such negligence as rendered the defendant liable. The

depositary (unless he has spontaneously oiSered to take care of the

(x) See Beal on Bailments, p. 50.

((/) [1894] 1 Q. B. 92 ; 63 L. J. Q. B. 289.
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goods) is responsible only for gross negligence. But, having been

grossly negligent, he cannot defend himself by showing that he has

lost his own things with the bailor's (2).

The bailor must exercise a certain amount of vigilance in the selec- Vigilance

tion of his bailee. If I were to entrust my watch to an idiot, or a

little gii'l, to take care of, no amount of negligence on their part

would give me a right of action against them. I must bear the

consequence of my folly, and be more sensible next time. So, in

Howard v. Harris («), where a manuscript play was sent unsolicited

to a theatrical manager, and lost by him, it was held that the

recijDient bailee was only liable for wilful negligence, and not for

mere carelessness.

As a rule, the depositary ma)/ not malce use of the thing deposited.

But, if no harm would come thereby, he may ; and if I " deposit

"

my horse with a man, he not only may, but ought to give it proper

exercise.

The depositary must give up the thing dejiosited to the owner,

even though a stranger, on demand (&).

When money is deposited with a person for safe custody, and not Statute of

by way of loan, no right of action arises until demand is made for it
^i^^^t^"

by the depositor, and therefore the Statute of Limitations does not

begin to run until such demand (c).

Mandatum—the deHvery of goods to be done something ivithior the MamJa-

bailor without the bailee receiving anything for his trouble; e.g.,
'""'•

I ask my friend Jones to post a letter for me.

As in depositum (and mandatum is only a kind of superior dejiosi-

tum) the bailee is liable for gross negligence only. The contract

between Coggs and Bernard was one of mandatum, though it is to

be observed that Bernard laid additional responsibility on his

shoulders by undertaking to effect the removal " safely." In the

well-known case of Dartnall v, Howard (d), the action was brought

for negligently laying out money on bad secui-ities. The
defendants had acted in the matter gratuitously, and on this

(;:) Doorman v. Jenkins (1834), R. 574; and see Henderson v.

2 Ad. & E. 2,58 ; 4 N. & M. 170

;

Williams, [1895] 1 Q. B. 521 ; 64
and see Giblin v. McMuUen (1868), L. J. Q. B. 308.

L. R. 2 P. C. 317 ; 38 L. J. P. C. (c) In re Tidd, Tidd v. Overell,
25. [1893] 3 Ch. 154; 62 L. J. Ch.

(«) (1884), 1 C. & E. 253. '^^'^^^
^^3,3^^ ^ ^ ^ ^ 3^^ . ^ ^

(b) Buxton V. Baughan (1834), & R. 438 ; and sec Wilkinson v.

6 C. & P. 674; 40 R. R. 842; Coverdale (1793), 1 Esp. 75; 53
Biddle v. Bond (1865), 6 B. & S. R. R. 256 ; and Robinson v. Ward
225 ; 34 L. J. Q. B. 137 ; Ross v. (1825), R. & M. 274 ; 2 C. & P.
Edwards (1895), 72 L. T. 100 ; 11 59.

V2
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gi'ound it was lield that the plaintiffs were not entitled to recover

damages from them.

Skilled The rule, however, that a mandatary is responsible for gross

manda- negligence only, is to some extent qualified by the maxim sx^ondes

peritiam artis. It is stated in the case that gross negligence was

not imputed to Brett. Literally, this is true. But what is

ordinary negligence in one man is gross negligence in another

;

and the omission by a person endowed with skill to make use of

that skill is reallj' nothing short of gross negligence. In this view,

"Wilson V. Brett is no exception to the rule that a gratuitous bailee

is responsible only for gross negligence ; constructively, Brett was

guilty of gross negligence. So, too, a doctor who attended a poor

person out of charity would be liable for merely ordinary negligence

in the treatment of his patient ; constructively, it would not be

merely ordinary negHgence, because his position implies skill (e).

Considera- An action cannot be brought on a promise to enter on a gratuitous

tion in bailment, there being no consideration for it. But if the promisor
man au

. actually sets about the business, he then becomes responsible for

gross negligence, the trust reposed in him by the bailor being a

sufficient consideration (/).

2. Under this head (for the benefit of the bailee alone) comes

Commoda- Commodatum—the lending of a thing to be returned just as it is

;

turn. e.g., I lend Jones my umbrella to go through the rain with; I do

Mutuum. not expect him to return me another umbrella, but the same one. If

I expected a borrower to return me, not the identical things, but

similar, e.g. , if I were to lend him half a dozen postage stamps, or a

five pound note, it would not be commodutum, but mutnum.

As the bailee is the only person who gets any good out of commo-

datum (except perhaps a lawyer now and then), he is resj^onsible

eyen for slight negligence ; the more so as by the fact of borrowing

he may be taken to haye represented himself to the lender as a fit

and proper person to be entrusted with the article.

Duties of
'^^® commodatary must strictly pursue the terms of the loan,

borrower. If I borrow a horse or a book to ride or to read myself, I have no

i business to allow somebody else to ride or to read ii{g). If the

[horse is lent for the highway, I must not take it along dangerous

[bridle-paths. The bailee must restore the chattel, when the time

[has expired, just as it was, reasonable wear and tear excepted. He
fis not responsible, however, if the article perishes by inevitable

(e) Shiells v. Blackbume (1789), taken by North, C. J., in Bringloe

1 H. Bl. 158 ; 2 R. R. 750. v. Morrice (1676), 1 Mod. 210, be-

(/) Elseef. Gatward (1793), 5 T. tween lending_a horse to a person

K, 143. for a specified time and lending it

(^) See, however, a distinction iox & particular journey

.
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accident, or by its being stolen from him mtliout any fault of his.

In mutuura, on the other hand, the right of property and risk of

loss are immediately on the bailment transferred to the borrower,

so that if he is robbed before he gets home, he must still pay the

equivalent to the lender. As a general rule, a bailee cannot set up

jus tertii against his bailor (/(.).

The bailor must disclose defects of which he is aware ; as, for Duties of

instance, that the gun which he lends his friend Brown is more ^^'^'^^^•

likely than not to burst and blow his hand off (/). The ground of

this obligation is that, ivhen a j)erson lends, he ought to confer a

"benefit, and not to do a mischief (k). The lender, however, will not be

responsible for defects of which ho is ignorant (Z). "Knowledge
of the defect," said A. L. Smith, L. J., in a recent case [m), " is an

essential to the right of the borrower to recover, when he has been

injui'od by reason of the article not being fit for the j^urpose for

which it was lent. It is said that is not the law, but that an action

is maintainable if the bailee can show gross negligence on the part of

the bailor in not finding out the defects. I will go this far—that if

gross negligence is shown on the part of the bailor in not communi-
cating to the bailee that which he knew of the insufiiciency of the

article bailed, an action is maintainable ; bu.t the law does not go

further than that."

The commodatary has no lien on the thing lent for antecedent

debts due to him ; nor, of course, can he keep it till the bailor pays

the necessary expenses he has been put to in the keeping of it.

3. Under the last head (for the mutual benefit of bailor and
bailee) come vadium, locatio rei and locatio operis,

(1.) Vadium (otherwise known as pignoris acceptum)—the contract Vadium.

of pawn.

The benefit being mutual, the degree of vigilance required of the

bailee is "ordinary." If, in spite of due diligence, the chattel is

lost while in the j)awnee's keeping, he may still sue the j^wnor for

the amount of his debt.

The eifect of the contract of pawn is not (like that of a mortgage Pawning

of personalty) to pass the property in the chattel to the bailee ; nor, ?•* common

on the other hand, is it (like that of a lien) merely to give him a

hostage, but it gives him such a special property in the thing

ih) Ex parte Davies (1881), 19 [k) Adjuvari quippe nos, non
Ch. D. 86 ; 45 L. T. G32. See also decipi, beneficio oportet. Dig-, lib.

Rogers v. Lambert, [1891] 1 Q. B. xiu. tit vi. 17.

318 ; GO L. J. Q. B. 187. (0 MacCarthy v. Young (1861),
(i) Blakemore v. Brist. & Ex. 6 H. & N. 329 ; 3 L. T. 785.

Ry. Co. (1858), 8 E. & B. 1035 ; {m\ Coughlin r. Gillison, [1899]
4 Jur. N. S. 657. 1 Q. B. 145 ; 68 L. J. Q. B, 147
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pawned as enables him, if the pawnee makes default, to sell it and

pay himself {n); the surplus being, of course, handed back to the

pawnor. Ai\di a pledgee may redeliver the goods to the pledgor for

a limited j^urpose, without thereby losing his rights under the con-

tract of pledge (o).

As a rule, the pawnee may not make use of the thing bailed to

him. If, however, it is an article which cannot be the worse for

the use—jewellerj', for instance—he may ; but in such a case he

would be responsible for the loss, no matter how it happened.

Moreover, if the pawn be of such a nature that the pawnee is put

to expense to keep it, e.g., if it be a horse or a cow, the pawnee

may make use of it,—riding the horse or milking the cOw—as a

recompense for the cost of maintenance.

ThePawn- Such are some of the common law rules as to vadiuia ; and they
brokers apply now to cases where the sum lent exceeds £10. Eut when the

sum lent by way of vadium is less than £10, the Pawnbrokers Act,

1872
( y), applies. That Act provides that every pledge must be re-

deemed within twelve months and seven days. If it is not redeemed

within that time, what becomes of it depends on whether the sum
lent was more or less than 10s. If it was 10s. or less, the article then

becomes the pawnbroker's absolute property. If it was more, the

pawnbroker may sell the thing pledged, but must hand over the

surplus, after satisfaction of his debt and interest, to the pawnor.

If the sale of the pledge realizes less than the amount of the debt,

a pawnbroker still possesses his common law right to recover the

balance {q). Till actual sale, however, a pledge pawned for above

10s. is redeemable though the year and seven days have gone

by (r). The pawnbroker is liable for loss by fire, and should pro-

tect himself by insuring (s). He is liable, too, for any injuiy done

to the thing pawned by his " default and neglect, or wilful mis-

behaviour," and a court of summary jurisdiction may order com-

pensation for such depreciation (i). Sect. 25 says that " the holder

for the time being of a pawn-ticket shall be presumed to be the

person entitled to redeem the pledge," but it has been held that the

owner of an article that has been stolen and pawned may (notwith-

standing the section) recover it, or its value, from the pawn-

{n) Tucker v. WUson (1714), 1 P. C. 27.

P. Wms. 260; but see Clark v. {p) 35 & 36 Vict. c. 93.

Gilbert (1835), 2 Bing. N. C. 356 ; (y) jo^es v. MarshaE (1890), 24
2 Scott, 520 ;

Kv parte Hubbard q. _b_ x). 269 : 59 L. J. Q. B. 123.
(1886), 17 Q. B. D. 690 ; 55 L. J. , - „ '

Q. B. 490. ^ ' •

(o) See North Western Bank v. («) Sect. 27.

Poynter, [1895] A. C. 56 ; 64 L. J. (i!) Sect. 28.
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broker (»). So, too, where a person entmsted with, goods for the

purpose of sale only, pledges them with a pawnbroker, he is not a

mercantile agent " acting in the ordinary course of business of a

mercantile agent" within the meaning of sect. 2 of the Factors Act,

1889, and the jjawnbroker is not protected by that section fi-om an

action by the owner to recover the value of the goods (.i). And a

person wrongfully pawning the goods of another person, who sub-

sequently recovers the goods, is liable to proceedings under sect. 33

of the Act, at the instance of the pawnbroker, notwithstanding that

he has previously been convicted of larceny of the goods (y).

(2.) Locatio ret—the every-day contract of the hiring of goods. Locatiorei.

This being a mutual benefit bailment, the degree of negligence

for which the hirer is answerable is " ordinary." The hirer of a

horse once physicked it himself, instead of calling in a veterinary

surgeon. He j^rescribed " a stimulating dose of opium and ginger,"

and of course the animal " soon after taking it died in great agony."

On the ground that he had not exercised '

' that degree of care which

might be expected fi'om a prudent man towards his own horse,"the

hii'er was held liable (2).

The responsibility of the hirer to take reasonable care of the

goods hired extends to all injuries caused to them by the negli-

gence of his servant to whom he may have intrusted the care of

them. Thus, in the case of the Coupe Company v. Maddick(a), the

defendant hired a carriage and horse from the plaintiffs ; his coach-

man, in place of taking them, as was his duty, to the stable, di'ove

for his own purposes in another direction ; and while so engaged,

the carriage and horse were injured, owing to his negligent driving.

It was held, that there had been a breach of the defendant's contract

as bailee, for which he was liable.

If the hirer does something plainly inconsistent with the terms

of the bailment, e.g., if he sells the article hired, the baihnent is

at an end {h).

There is an impHed warranty by the person from whom goods are Duty of

person

[u) Singer Maniifacturing Co. v. Q. B. 676. And as to the liability

Clark (1879), 5 Ex. D. 37 : 49 L. J. of a gratuitous bailee for his ser-

Ex. 224. And see Burrows v. vant's wi-ongful acts, see Giblin v.

Barnes (1900), 82 L. T. 721. McMullen (1868), L. E. 2 P. C.

ix) Hastings v. Pearson, [1893] 317
;
38 L. J. P. C. 25 ;

and Neu-

1 B 62 • 6"^ L J Q B 75 with v. Over-Darwen Industrial

(,) Pickf'ord*' .." Corsi, [19o"l] 2 g^t'^^iJ'''^'
'' ^^ '''' '' ^- '•

K. B. 212 ; 70 L. J. K. B. 710. '^•(^) Fenn v. Bittle-stone (1851), 7
(z) Deane v. Keate (1811), 3 Ex. 159 ; 21 L. J. Ex. 41 ; and

Camp. 4; 13 R. R. 735. see Nyborg v. Handclaar. [1892]

(a) [1891] 2 Q. B. 413 ; 60 L. J. 2 Q. B. 202 ; 61 L. J. Q. B. 709.
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from
whom
goods are

liired.

Hire and
purcliase

agree-
ments.

Locatio

operis

faciendi.

hired for a particular purpose that they are reasonably fit for the

jjiu'pose for which they are supijlied. There has, however, been

some little difference of opinion as to the extent of this obligation.

In the case of Hyman v. Nye (c), the late Master of the EoUs (then

Lindloy, J.) held that the article must be as fit for the purpose for

which it is hired as care and skill can make it ; while Mathew, J.

,

in the same case, j^ut it that the article must be reasonably fit for

the purj)ose for which it was supplied ; and this latter view was

recently adopted by Wright, J., in the case of Yogan v, Oulton(rZ).

" I think," said that learned judge, " the article must be reasonably

fit and free from all unreasonable defects, whether they are latent

or otherwise, as was decided in Eandall v. Newson" (e).

It may be mentioned here that what is called the liire system,

under which goods are delivered to a person to be paid for by

instalments, does not vest the propertj' in the goods in the purchaser

tni all the instalments are paid(/). Whether a hire and purchase

agreement does or does not fall within the j)rovisions of sect. 9 of

the Factors Act, 1889 (52 & 53 Yict. c. 45), depends upon its terms.

On this jDoint the decision of the House of Lords, in Helby v.

Matthews (g), should be referred to, and the terms of the agreement

in that case should be compared with those in the case of Lee v.

Butler (/i.). The chief distinction between these cases is, that in the

latter the so-called " hii-er " was bound by the terms of the agree-

ment to i^ay for and piu'chase the fui'uiture, while in the former he

was under no such liabiLLty.

(3.) Locatio operis faciendi. When the bailee is to bestow labour

on or about the thing bailed, and to be paid for such labour.

Bailees of this class are, for instance, wharfingers, agisters,

carriers, &c.

Generally speaking, the rule as to diligence is the same as in

vadium and locatio rei{i). But the bailee must have his wits about

(c) (1881), 6 Q. B. D. 685; 44

L. T. 919.

(cl) (1898), 79 L. T. 384.

[e) (1877), 2 Q. B. D. 102; 45

L. J. Q. B. 364.

(/) Kv parte Crawcour (1878), 9

Ch. Div. 420 ; 47 L. J. Bk. 94 ; and
see Beckett v. Tower Assets Co.,

[1891] 1 Q. B. 638 ; 60 L. J. Q. B.

493; Madell v. Thomas, [1891] 1

Q. B. 230; 60 L. J. Q. B. 227.

iff) [1895] A. C. 471 ; 64 _L. J.

Ch. 465 ; reversing the decision of

the Coui-t of Appeal, [1894] 2 Q. B.

577; 63 L.J. Q. B. 577. The de-

cision in Payne v. Wilson, [1895]
1 Q. B. 653 ; 64 L. J. Q. B. 328

;

was, by consent, reversed in the
Court of Appeal; see [1895] 2 Q. B.
537; 65 L. J. Q. B. 150. And
see Shenstone v. Hilton, [1894] 2

Q. B. 452 ; 63 L. J. Q. B. 584

;

and Hull Hopes Co. v. Adams
(1896), 65 L. J. Q. B. 114; 73
L. T. 446.

(h) [1893] 2 Q. B. 318 ; 62 L. J.

Q. B. 591.

(i) See Searle v. Laverick (1874),

L. R. 9 Q. B. 122 ; 43 L. J. Q. B.
43.
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hiiu, aud take proper precautions against casualties that may
possibly happen (/.). And when the bailee is a person exercising

a public employment, e.g., a common carrier or an innkeeper,

he is requii-ed to exert much greater circumsj)ection. In fact,

a common carrier is an insurer, being responsible for loss by any

cause except the act of God, or the king's enemies, or some inherent

defect in the thing carried (/). Moreover, if a bailee elects to deal

with the property entrusted to him in a way not authorized by the

bailor {e.g., if, having contracted to warehouse goods at one place

he warehouses them at another, where they are accidentally

destroyed), he takes upon himself the risks of so doing (in).

An agister {e.g., a person who takes in horses or cattle to feed Agister,

in his pasture) is not an insurer, but must use reasonable care {n).

For instance, if he leaves the gates of his field oi^en, or his fences

are out of order, he will be liable for loss happening thereby (o).

So, if he has not taken proper precautions to prevent mischief, he

will be liable for an injury inflicted by another animal
( jj). In the

absence of agreement, an agister has no lien (q).

In Clarke v. Earnshaw {r) the plaintiff had delivered a timepiece

to the defendant, a watchmaker, to be rej)aii-ed. The watchmaker

had locked it up in a drawer in his shop, from which it was stolen

by a youth who used to sleep in the shop for the express purpose

of protecting the property. The defendant was held liable because

it appeared that he had put other watches in a more secure place.

As to the right to maintain trover in these bailments, it may be Trover,

remarked that in vadium and locatio ret it is only the bailee who
can do so ; for in either of those conti'acts he can exclude the bailor

from the possession. But in the other kinds of bailment either

bailor or bailee may sue, but the recovery of damages by either

would generally deprive the other of his right of action.

In the case of Claridge v. South Staffordshii-e Tramway Co. (s),

{k) Leek V. Maestaer (1807), 1 Holt, 547; 17 R. R. 677; Setont;.

Camp. 138; 10 R. R. 660; and Lafone (1887), 19 Q. B. D. 68 ; 56

Bee Thomas v. Day (1803), 4 Esp. L. J. Q. B. 164.

262 ; 6 R. R. 857 ; The Moorcock (o) Groucott v. Williams (1863),

(1889), 14 P. D. 64 ; 58 L. J. P. 32 L. J. Q. B. 237 ; 8 L. T. 458.

73; andTheCaUiope, [1901] A. C. {p) Smith v. Cook (1875), 1

11 ; 60 L. J. P. 28. See also the Q. B. D. 79 ; 45 L. J. Q. B. 122.

important decision in Brabant v. (q) Jackson v. Cummins (1839),

King, [1895] A. C. 632 ; 64 L. J. 5 M. & W. 342 ; and Richards v.

P. C. 161. Symons (1815), 8 Q. B. 90; 15

{I) See post, p. 304. L. J. Q. B. 35.

()n) Lilley v. Doubleday (1881), (r) (1818), Gow. 30; 21 R. R.
7 Q. B. D. 510; 51 L. J. Q. B. 790.

310. (s) [1892] 1 Q. B. 422; 61 L. J,

(«) Broadwater v. Bolt (1817), Q. B. 503.
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the owner of a horse delivered it to the plaintiff, an auctioneer, for

sale, with liberty to use it until sold. "Whilst the horse was being

driven by the plaintiff's servant in the plaintiff's carriage, it was
frightened by a steam tramcar of the defendants', and fell, with

the result that both horse and carriage were inj ured. The accident

was wholly due to the defendants' negligence. It was held by the

Divisional Court (Hawkins and Wnis, JJ.) that the plaintiff could

only recover damages for the injury to his carriage, and not for

the injury to the horse, because, in the absence of negligence, he

was under no liability to his bailor for any depreciation in the

The horse. This case, however, was overruled by the Court of Appeal
WinMield. {^ the recent case of The Winkfield {t), where it was held that, in

an action against a stranger for loss of goods caused by his negli-

gence, the bailee in possession of the goods can recover their value,

although he would have had a good answer to an action by the

bailor for damages for the loss of the goods.

Vitupera- The terms " gross negligence," " ordinary negligence," &c. have

p-nithets
heeu freely used in speaking of these bailments. Many eminent

lawyers, however, maintain that there are really no degrees of

negligence, and that, as Eolfe, B., said in Wilson v. Brett, negli-

gence and gross negligence are '
' the same thing, with the addition

of a vituperative epithet " (w).

Liability of Innkeepers.

[74] CALYE'S CASE. (1584)

[8 Coke, 33 ; Ees. 5.]

A traveller arriving at an inn dismounted from his

horse, and told the landlord to send it out to pasture.

The landlord, accordingly, did so ; but, when its master

wished to resume his joui-ney, it was nowhere to he found.

The owner now tried to make out that the landlord was

{t) [1902] P. 42 ; 71 L. J. P. 21. judicial definitions and text-book

(«) But see Beal on Bailments, writers' definitions of the various

pp. 12—26, for a collection of degrees of care and neglect.
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responsible. But it was held that he was )iot, for the

horse had been sent into the field at the express desire of

the guest.

The liability of innkeepers, like that of common carriers, probably Conunou

bad its origin in their readiness to collude with highwaymen, often •^^'^ ^^"

their best customers. That liability was at common law very great.

They were not indeed responsible for losses arising by the act of

God or the king's enemies, but they were responsible for all other

losses, unless they could make out clearly that it was the guest's

own fault. In 1863, however, the liability of innkeepers was greatly Act of

restricted, and by the Act then passed (a-) an innkeeper is never 1863.

bound to pay more than £30 for loss of or injiuy to property

brought to his inn, except in the following cases :

—

1. Where the article which has been lost or injured is " a horse Horse or

or other live animal, or any gear api^ertaining thereto, or any carnage,

carriage."

2. Where the property has been stolen, lost, or injured through "Wilful

the wilful act, default, or neglect of the innkeeper, or of one of his f„yi+
„'.

servants. neglect."

3. Where the property has been expressly deposited with him for Deposit,

safe custody. The innkeeper, however, may require, as a condition

of his liability, that the guest shall fasten and seal up his i^roperty

in. a box or other receptacle. And it has recently been held, in an

Irish case [y) , that the guest, when making the deposit, must in-

form the innkeeper, in a reasonable and intelligible manner, that

the deposit is for the safe custody of the article.

But the innkeeper is not entitled to the benefit of this Act Posting

unless he puts up a copy of section 1, printed in plain type, in a ^P ^^^^'

conspicuous part of his entrance-hall, and he had better take care

not to omit material parts of the section, or play other pranks with

the Act, for the Courts have shown clearly that they will not allow

innkeepers to trifle with it. The landlord of the "Old Ship" at

Brighton posted up what jiurported to be a copy of section 1. But
through some mistake the word "act" was left out, so that the

sentence ran "wilful default or neglect" instead of "wilful act,

default, or neglect." A gentleman staying at the hotel had his

watch and other things stolen during the night, and went to

law with the landlord to recover their value. The defendant paid

£30 into Court, but said that the Act protected him against any

further claim. But it was held that, as he had not jiosted uj) a

[x) 26 & 27 Vict. 0. 41. national Hotel Co. (1898), 2 Jr. R.
(y) O'Connor v. Grand Inter- U2,
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correct coj)y of section 1, lie was not entitled to the benefit of the

Act (z). " "We have an omission," said Cockburn, C. J., " which is

far beyond a mere clerical error. It is an omission of a substantial

part of the notice. When we have an omission of a material and

really substantial jiart of the notice required by statute, I cannot

think it a coi:>y sufficient to satisfy the requirements of the Act."

It may be mentioned that it has been held at nid prius (in a case

from Eyde, where the real question appears to have been whether

the chambermaid's allowing a stranger to go upstairs to wash his

hands without accompanying him was an act of negligence) that

tilt word " ivUful" ill the first section applies only to. the foUoivinr/

word '' act,^' and not to the next following words, "default or

neglect" («).

Supposing the innkeeper not to have complied with the conditions

of this Act, his liability remains the same as at common law, almost

his only defence being to show that his guest has been negligent.

The question of the guest's negligence must in all cases depend upon

the surrounding cu'cumstances (i). If he has not used the ordinary

care which may reasonably be exjiected from a prudent man, he

cannot make the innkeeper responsible for the loss of his goods.

In Armistead v. Wilde (c), for instance, there had been an ostenta-

tiovis display of bank notes, with a good deal of bragging, and the

guest had let everybody see that he put the notes in an ill-secured

box. "These facts," said Lord Camj)bell, 0. J., "might or might

not amount to negligence, but they were evidence of it ; and it was
" a fair question for the jury." The omission by the guest to leave

valuable articles with the innkeeper, or to fasten his bedroom door

at night, is not necessarily negligence (c/). It may or may not be,

according to the cii'cumstances. What would be prudent in a small

hotel in a small town might be the extreme of imprudence at a

large hotel in a city like Bristol, where probably 300 bedrooms are

occupied by people of all sorts (e). See also the cases of Cashill v.

Wright (watch and money stolen from bedroom) (1856), 6 E. & B.

891 ; 2 Jur. N. S. 1072 ; and Bui'gess v. Clements (1815) (jewellery

stolen from private room left unlocked at an Oxford inn), 4 M. & S.

306; 1 Stark. 251.

(z) Spice V. Bacon (1877), 2 Ex. (c) (1851), 17 Q. B. 261 ; 20 L. J.

Div. 463 ; 46 L. J. Q. B. 713. Q. B. 524.

W S,„»e ,. Wheeler (1867), .6 ^l") ^-|- - »7''j.('««>).. '

^- -•-• ^'^-
{e) Per Montagu Smith, J., in

(b) Per Lopes, J., in Herbert v. Oppenheim v. White Lion Co.
Markwell (1882), 45 L. T. 649 ; 46 (1871), L. R. 6 C. P. 515 ; 40 L. J,

J. P. 358. C. P. 93.
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If a guest refuses to pay the reckoning, the landlord has a lien on inn-
the luggage and belongings whicli lie brought to the inn, whether keeper's

they are the man's own or not (/). Thus, in Robins v. Gray (r/), a
^'^^'

commercial traveller who travelled for the plaintiffs went in the

course of their business to stay as a guest at the defendant's inn.

While he was there the plaintiffs sent to him certain parcels of

goods for sale in the district, which goods the defendant at the time

they were received into the inn knew to be the goods of the plain-

tiffs, and not of the traveller. Subsequently the traveller failed to

pay for his board and lodging in the inn. The Court held that the

defendant had a lien upon the goods in respect of the debt. If the

bill is not settled in six weeks, the landlord may sell the goods,

handing back any sui'plus there may be (/<). He is requii'ed to

advertise the sale a month beforehand in a London and local news-

paper. In the case of Angus v. McLachlan {(), it was held that an

innkeeper who accepts security from his guest for the payment of

his charges does not thereby waive his lien. " As I understand the

law," said Kay, J., " it is not the mere taking of a security which

destroys the lien, but there must be something in the facts of the

case, or in the nature of the security taken, which is inconsistent

with the existence of the lien, and which is destructive of it. In

this case the Hen is within the provisions of 41 & 42 Vict. c. 38, by
virtue of which the innkeeper not only has a passive lien, but also

the active right to sell the goods upon giving the notice requii-ed by
the Act. Is it probable that he would have given up this active

lien ? . . . . There is nothing in the case inconsistent with

the continuance of the lien which the plaintiff undoubtedly had

before the security was given." It was also held in this case that

an innkeeper keeping his guest's goods under his lien need not use

more care about their custody than he uses as to his own things of

a similar kind. An innkeeper may not detain the j)erson of his

guest, nor what he may be wearing or carrying, for non-payment
of hisbiU(/v).

It was said in Calye's case that, if the landlord had sent the horse Sending

into the field without his guest's authority, he would have been "'^f^ ,

°

responsible. Such a case has actually occurred. A Bewdley inn- without
authority.

(/) Threfall v. BoAdck (1875), L. J. Q. B. 44.

L. R. lOQ. B. 210; 44L.J. Q.B.
(/,) 41 & 42 Vict. c. 38.

87 ; and see Broadwood v. Granara
(1854), 10 P]x. 417; 24 L. J. Ex. 1; (») (1S83), 23 Ch. Div. 330; 52

Gordons. Silber (1890), 25 Q. B. D. L. J. Ch. 087 ;
and see CoweU v.

491; 59 L. J. Q. B. 507. Simpson (1809), IG Vcs. 275; 10

{g) [1895] 2 Q. B. 78 ; 64 L. .T.
'^- R- ^^l.

Q. B. 591. Affirmed by the Court (A) Sunbolf v. Alford (1838), 3
of Appeal, [1895] 2 Q. B. 501 ; 65 M. & W. 248 ; 1 H. & H. 13.
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keeper, wtose coacli-liouse was full, put a guest's gig into the

adjoining- street without saying a word to him on the subject. The

gig was stolen, and the owner sued the innkeeper, who was held

liable on the groiind that he had chosen to treat the street as part

of the inn (/).

An action for the loss of goods at an hotel must be brought

against the person really carrying on the business, not against a

paid manager, although the justices' licence may have been granted

in his name(m).

Distress. A guest's goods and chattels cannot be distrained upon while on

the premises of the innkeeper.

Definition An inn has been defined as "a house where the traveller is fur-
of inn. nished with everything he has occasion for while on his way " [n).

A coffee-house where there are beds may be such a place ; but not

a lodging or boarding-house : and it has been decided, in a case

where a man had insisted on entering accompanied bj' an offensive

dog, that a refreshment bar attached to an hotel, under the same

roof, but with a separate entrance, is not (o). Any traveller (not

being a thief or prostitute, or constable on duty, or having a con-

tagious disease, or being some other essentially objectionable person)

who is ready to pay for his accommodation, and conducts himself

properly, can claim admission into an inn, if there is room, at any

hour of the day or night ; and if the landlord refuses it, an action

lies against him, or he maybe indicted
( y). An innkeeper, the bed-

rooms in whose inn are all occupied, is not bound to receive a guest

who desii-es to sleep the night at the inn {q). But the common law

liability of an innkeeper to receive and lodge a guest attaches only

so long as the guest is a traveller ; and a person who has been

received at an inn as a traveller does not necessarily continue to

reside there in that character. Whether at any given time during

his residence he is still a traveller is a question of fact, and one of

the ingredients for determining this fact is the length of time that

has elapsed since his arrival. If the guest has lost the character of

traveller, the innkeeper is not bound to supply him with lodging,

but is entitled, on giving reasonable notice, to require him to

(/) Jones V. Tyler (1834), 1 Ad. waggons from the country, and
& E. 522 ; 3 N. & M. 576. had no stables.

{m) Dixon v. Birch (1873), L. R. {o) R. v. Rymer (1877), 2 Q. B.
8 Ex. 135 ; 42 L. J. Ex. 135. D. 136 ; 46 L. J. M. C. 108.

(«) Thompson v. Lacy (1820), 3 [p) Fell v. Knight (1841), 8 M. &
B. & Aid. 283 ; 22 R. R. 385, W. 269 ; 5 Jur. 554 ; R. v. Ivens

where it was contended that the (1835), 7 C. & P. 213 ; 48 R. R.
defendant's establishment was not 780.

an inn, because it was not fre- {q) Browne v. Brandt, [1902] 1

quented by stage coaches and K. B. 696 ; 71 L. J. Q. B. 367.
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leave (r). And it should be observed that the landlord of a fully

licensed house—as distinguished from an inn—has the right to

require a person who is not a traveller, even though he be neither

drunk, violent, quarrelsome, nor disorderly within the meaning of

sect. 18 of the Licensing Act, 1872, to leave the house, and, upon

refusal, to eject him, for such right does not depend upon the pro-

visions of that section (.s). The mere purchase of temporary refresh-

ment, or the putting up of his horse, makes a man a guest, so as to

raise the innkeeper's responsibility {t). Eeference on this point Orchard

should be made to the recent case of Orchard v. Bush [u). The '"• ^^^"•

plaintifP, who had an office in Liverpool, resided outside the city

and came in and out every day by train. On his way home in the

evening he called at the defendant's hotel, which was between his

office and the railway station, for the purpose of dining only, and

he was supplied with dinner in the dining-room of the hotel, a lai-ge

room structurally forming jjart of the hotel and reached by the

same entrance as the rest of the hotel, but capable of accommodating,

and wont to accommodate, a large number of persons in addition to

those who were staying in the hotel. Upon these facts, the Coui't

held that there was sufficient evidence to establish the relatioushij)

of innkeeper and guest between the defendants and the plaintiff so

as to make the defendants liable to the plaintiff for the value of his

overcoat lost in the hotel. But it has been held that a temporary

waiter at a ball given at an inn is not a guest, and cannot recover

from the landlord the value of an overcoat heartlessly stolen whilst

he is dischai'ging his imjoortant duties [x).

As to the effect of a notice in a bedroom of an inn that " articles Notices in

of value, if not kept under lock, should be deposited with the hedrooms.

man.iger, who will give a resj^onsible receipt for the same," refer-

ence shoiild be made to the case of Huntly v. Bedford Hotel Co. [y),

where it was held that this notice did not constitute a special bargain

with a guest that the landlord would be resj)onsible if j ewels ivere

kejjt under lock.

In the case of Strauss v. The County Hotel Co. (z), the plaintiff Strauss's

had arrived at Carlisle and given his luggage to the hotel porter ^'^^®'

with a view to staying at the hotel, when an important telegram

induced him to alter his intentions. He told the porter to lock up

[r) Lamond v. Richard, [1897] («) [1898] 2 Q. B. 284 ; G7 L. J.

1 Q. B. 541 ; 66 L. J. Q. B. 315. Q. B. 650.

Kf^^nJ^Tt: b"^.'??.'^

' W Carter .. Hobbs, 12 Mich. 52.

(0 B^ennett v. Mellor (1793), 5 (//) (1892), 66 J. P. 63.

T. R. 274; 2 R. R. 593; York v. [z) (1883), 12 Q. B. D. 27; 53
Grindbtone (1705), 1 Salk. 388. L. J. Q. B. 25.
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the luggage, which was done ; hut afterwards some of the property

was found to be missing. It was held that at the time of the loss

of the plaintiff's goods there was no evidence of the relation of

landlord and guest, and therefore that the defendants were not

responsible. The liability of an innkeeper continues during the

temporary absence of his guest (o) ; but if a host invites one to

supper, and, the night being far spent, invites him to stay all night,

if he is afterwards robbed, yet shall not the host be charged (as an

innkeeper), for this guest was no traveller {h).

As to who is a " guest," and as to the oniia of proof in actions

against innkeepers for the loss of their guests' property, reference

should be made to the important case of Medawar v. Grand Hotel

Co., [1891] 2 Q. B. 11 ; 60 L. J. Q. B. 209.

^* Proper ViceJ'

——
[75] BLOWER V. GREAT WESTERN RAILWAY CO.

(1872)

[L. E. 7 C. P. 655 ; 41 L. J. C. P. 268.]

Blower had a bullock which he wanted to send by

railway from IMonmouth to Northampton. The beast was

duly loaded to Blower's satisfaction in one of the Great

Western Railway Company's trucks, but on the journey it

managed to escape, and got killed on the line. Admitting

that the company had not been at all negligent in the

carrying of the animal, were they not liable as common

carriers ? No ; for the disaster was due to the " inherent

vice " of the subject of bailment.

Third The effect of this case is practically to introduce a third exception

exception, ^q the rule that common can-iers are insurers. They are to be

excused not only when the loss has been occasioned by the act of

(«) Day V. Bather (1863), 2 H. & C. 14 ; 32 L. J. Ex. 171.

{b) Bac. Abr. Inns. c. 5.
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God or the king's enemies, but also if it has happened through the

inherent defect of the thing earned.

The leading case was followed in Nugent v. Smith (c), where a 'N'ugent v.

horse, while beiag conveyed by sea from London to Aberdeen, Smith,

received fatal injmies caused partly by more than ordinary bad
weather and partly by the conduct of the horse itself ; the impor-
tant judgment of Cockbm-n, C. J., should be referred to. If the

carrier can show that either the act of nature, or the defect of the

thing itself, or both taken together, foi-med the sole, direct, and
iiTesistible cause of the loss, he is discharged ; and in order to show
that the cause of the loss was in-esistible, it is not necessary to

prove that it was absolutely impossible for the carrier to prevent it,

but it is sufficient to prove that by no reasonable precaution under

the circumstances could it have been prevented.

The principle of these cases was recently ajiplied in Lister v. Lan- Lister r.

cashii-e and Yorkshire Eailway (d). The defendants contracted with ^- ^
J-

the plaintiff as common carriers to carry for him an engine from his ^' '^'

yard to a neighbouring town on the defendants' railway. The engine

was on wheels, and fitted with shafts to aUow of its being drawn by
horses. While the defendants were drawing the engrue with their

horses to the railway station one of the shafts, owing to its being

rotten, broke ; the horses took fi-ight and upset the engine, which was
damaged. The defective condition of the shaft was not known to

either the plaintiff or the defendants, and could not have been

discovered by any ordinary examination. It was held by the

Divisional Court (Lord Alverstone, C. J., Wills, J., and Channell, J.),

that as the engine was not in fact fit to be carried in the way in

which it was intended to be carried, and the damage resulted in

consequence of that unfitness, the defendants were not liable. So, PerishaLle

too, a common carrier is not responsible for the deterioration of articles,

perishable articles, or for the evaporation or leakage of liquids.

But when it is the custom of a railway company to feed animals

consigned to them for carriage at the expense of the consignor

duiing delay in transit, the company incurs liability for any loss

occasioned by leaving the animals unfed (e).

But in all such cases the carrier wiU be liable for liis negligence. Gill's case.

A man sent a cow by train from Doncaster to Shefiield. When it

got to Sheflield a porter rather unadvisedly released it, and it ran

into a tunnel and was killed. The restiveness and stupidity of the

cow was undoubtedly the real cause of its death, but the porter

(c) (1876), 1 C. P. D. 423 ; 4-5 [d] [1903] 1 K. B. 878 ; 72 L. J.
L. J. C. P. 697. See also KendaU K. B. 385.

V. L. & S. W. Ry. Co. (1872), (e) Curran v. M. G. W. Ey. Co
L. K.7Ex. 373; 41 L. .J. Ex. 184. of Ireland (1S96\ 2 Ir. E. 183.

S.—C. X
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ought not to have been in such a hurry to let it out ; and on this

latter ground his masters were held responsible (/).

A carrier, again, will not be responsible for injury happening

through the improper packing of the subject of bailment; at all

events, if he was not aware that it was packed improperly. Thus

it has been held that a railway company cannot be charged with

negligence if a greyhound escapes through the insufficiency of a

chain and collar supplied by the owner and appearing to be good

enough (r/).

A person who delivers a dangerous substance to a common carrier

without giving him any information about it is responsible for all

the evil consequences arising therefrom (/;). It has been expressly

provided by Act of Parliament (/) that a carrier is not boimd to

receive such things. But a carrier cannot refuse to carry a parcel

merely on the ground that he is not informed of its contents (/c).

It is to be observed that common carriers are not necessarily

general carriers. To ascertain the nature and extent of a carrier's

business, reference must be made to his public professions and

representations (/).

A common carrier is bound at common law to receive and carry

all goods reasonably offered to him, and for the carrying of which

the person bringing the goods is ready to pay {m). In the absence

of a special contract, he must deliver within a time that is reason-

able, regard being had to all the circumstances (?<). Provided he

carry by reasonable route, he is not bound to carry by the shortest,

even though empowered by statute to charge a mileage rate for

carriage (o).

(/) GUI V. M. S. & L. Ry. Co.

(1873), L. R. 8 Q. B. 186 ; 42 L. J.

Q. B. 89 ; see also Hudson v. Baxen-
dale (1857), 2 H. & N. 575; 27

L. J. Ex. 93.

((?) Ricliardson v. N. E. Ry. Co.

(1872), L. R. 7 C. P. 75 ; 41 L. J.

C. P. 60. See also Barbour v.

S. E. Ry. Co. (1876), 34 L. T. 67 ;

which was a case of fui-niture im-
properly packed by the consignor,

and the carriers were held not

liable.

(A) Farraut v. Barnes (1862), 11

C. B. N. S. 553; 31 L. J. C. P.

137, which was the case of a carboy

of nitric acid bursting while being

carried from London to Croydon
and injuring the plaintiff ; and see

Brass v. Maitland (1856), 6 E. & B.

470 ; 26 L. J. Q. B. 49 ; which
was a case of chloride of lime.

(i) 29 & 30 Vict. c. 69.

(/.) Crouch V. L. & N. W. Ry.
Co. (1854), 14 C. B. 255 ; 23 L. J,

C. P. 73.

(l) Johnson v. Midland Ry. Co.

(1849), 4 Exch. 367 ; 18 L. J. Ex.
366 ; and Oxlade v. N. E. Ry. Co.

(1864), 15 C. B. N. S. 680 ; 26 L. J.

C. P. 129.

{ill) Pickford v. Grand Juuct. Ry.
Co. (1841), 8 M. & W. 372; 10

L. J. Ex. 342.

(w) Taylor v. G. N. Ry. Co.

(1866), L. R. 1 C. P. 385 ; 35 L. J.

C. P. 210.

(o) Myers v. L. & S. W. Ry. Co
(1869), L. R. 5 C. P. 1 ; 39 L. J.

C. P. 57.
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<

Special Contracts zvith Carriers.

PEEK r. NORTH STAFFORDSHIRE RAILWAY [76]

CO. (1863)

[10 11. L. C. 443 ; 32 L. J. Q. B. 241.]

Mx. Peek, of Stoke-upon-Trent, wanted to send some

marble cliimnej-pieces from there to London, and to get

it done as cheaply as possible. With that view he opened

negotiations with an agent of the North Staffordshire

Railway Company. The agent said the company would

not be responsible for damage to the chimney-pieces unless

the value was declared, and they were insm-ed at the rate

of 10 per cent, on the declared value. This rate Peek

considered too high, and finally he sent a note to the

agent requesting him to send the chimney-pieces " not

insured."

The marble received injury on the journey through

exposure to rain and wet, and Peek now sought to make

the company responsible for the whole of the damage done.

The two chief questions were

—

1. Wliether the condition was " just and reasonable ;

"

2. Whether there was a " special contract signed ;
"

and both these questions were decided in the plaintiff's

favour.

Before 1830 common carriers were accustomed to get rid of tlieir Public
common law liability as insurers of the goods committed to them notices,

by posirn(j up notices. If it could bo shown that the notice had
come to the knowledge of the customer, ho was i)rGsumed to have

assented to its terms, and the carrier was only liable in the case of

wilful misfeasance or gross negligence.

The efficacy of these public notices was destroyed in 1830 by the Land

x3
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Carriers Land Carriers Act (jy), but the Act reserved the carrier's right to

Act. make a special contract with his customer. The Courts, however,

were in many instances very hard on the customer, holding, for

example, that a notice put on the receipt given to a person deliver-

ing goods to be carried amounted to a special contract, and in 1854

Railway further legislation was deemed to be necessary. In that year was

m"*^-^''''^^^ passed the Railway and Canal Traffic Kci{q), which still permits

j^Q^ the making of special contracts, but i^rovides that no one shall be

bound by any such contract with a railway or canal company

(1) unless he {or his agent) has signed it{r), and (2) it is ^'just and

reasonable."

Notices by 31 & 32 Vict. c. 119, s. 14, however, gives public notices a certain
land and amount of validity in the case of land and sea carriers. The con-

carriers, dition sought to be enforced must be j^ublished in a conspicuous

manner in the office where the thi'ough booking is effected, and

must also be printed in a legible manner on the receii)t or freight

note given by the company.

"Just and Whether a condition is "just and reasonable" under sect. 7 of

^^^*^"v" ^^® Railway and Canal Trafiic Act is a question for the judge at

the trial, subject, of coiu'se, to the review of the higher Coui'ts.

Conditions A condition which states that the company tvill not be responsible

held bad. y^^ damage to horses, ^'however caused," is unreasonable and

bad (s). So is one which disclaims responsihility for a parcel

insufficiently packed {t). So, too, in the case of Ashendon v. L. B.

& S. C. Ry. Co. {ii) (where an Italian greyhound got lost on

its way from Brighton to Rochester), a condition that a railway

company would not be liable " in any case" for loss of, or damage to,

a horse or dog above certain specifed values, unless the value was

Alterna- declared, was held bad. But " if an owner of goods to whom the

five rates. f^U protection of the Railway and Canal Traffic Act is offered on

reasonable terms, deliberately elects, for the valuable consideration

of a substantial reduction in the cost of carriage, to agree to release

the carriers from certain liabilities, he cannot escape from the con-

tract so entered into, unless he can show that he has been so far

overreached in the transaction as to make the agreement void at

common law, or that the offer of the alternative is a fraud upon

( p) II Geo. 4 & 1 Will. 4, c. 68. (.s) M'Manus v. Lane. & Yorks.

,,,„.,„ -jr. , o, Ey- Co. (1859), 4 H. & N. 327 : 27
(?) 17&18\ict. c. 31. L:J. Ex. 201.

(r) But the unsigned contract {t) Simons v. G. W. Ry. Co.

would be binding on the compani/. (1856), 18 C. B. 805 ; 26 L. J.

Baxendale v. G. E. Ry. Co. (1869), C. P. 25.

L. R. 4 Q. B. 224; 38 L. J. Q. B. [u) (1880), 5 Ex. Liv. 190; 42

137. L. T. 586.
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the statute" (;-;). In the case of Brown v. M. S. & L. Ev. Co. iij), The

a Grimsby fish merchant, in consideration of ^ettin" his fish taken „ "f^^
^

to London at a cheaper rate, signed a contract by which the railway chant's

company were to be relieved " from all liability for loss or damage case.

by delay in transit, or from whatever other cause arising." It was

held in the House of Lords (reversing the decision of the Court of

Appeal) that the contract was reasonable, and relieved the company
from liability for loss thi-ough delay in transit caused by the negli-

gence of their servants. " The question," said Lord Watson, "as

to what constitutes a reasonable condition is not a question which

judges can decide, as against their successors, by anticipation ; it is

a question of fact in each case, depending upon the discretion of the

judge who is dealing with it, and, according to my view, not of law,

and must be judged of according to the circumstances in each case.

No doubt there are very many valuable suggestions in the case of

Peek I'. The North Staffordshii'e Eailway Company. But we are

not dealing with a case in its cii'cumstances similar to that, accord-

ing to my apprehension of the facts of it, because there it was held

that the company had really proposed to exact a rate so high, not

for the honest and hond fide purpose of giving an alternative to the

trader, but solely with the view of giving no alternative and com-

pelling him to adopt one rate practically in preference to another.

I cannot see in the present case the least trace of that compulsion.

I cannot find anything in the character of this case to suggest to

my mind that the condition is unreasonable."

Amongst conditions that have been held to be "just and reason- Conditions

able" may be mentioned one, that a company shall not he liahlefor ^ °°° '

loss of marJcet or other claim arising from delay or detention of any

train [z); another, ^/acr/?^ the carriaye of such perishahle goods, as

fish or fruit, under special regulations (a) ; and a third, exempting the

company from liability for loss or damage to live stock from suffoca-

tion, &c. (b).

In the case of Goldsmith v. The Great Eastern Eailway Com- Gold-

pany (c), clover seed was carried by the defendants " solely at the smith's

case.

(./•j Per Fitzgibbon, L. J., in from liability for valuable dogs
M'Nally v. Lane. & Torks. Ry. Co. was held just and reasonable.

(1880), 8 L. R. Ii-. 81 ; M'Carthy (:;) AVhite v. G. W. Ry. Co.

V. G. W. Rv. Co. (1889., 18 L. R. (1857), 2 C. B. N. S. 7 ; 26 L. J.

It. 1 ; and Ruddy v. Midi. G. W. C. P. 158.

Ry. Co. (1880), 8 L. R. Ir. 224. (a) Beal v. South Devon Ry. Co.

(v) (1883), 8 App. Cas. 703 ; 48 (1860), 5 H. & N. 875 ; 29 L. J.

L. T. 473; and .see the later case Ex. 441.

of Dickson V.G.N. Ry. Co. (1886), {/>) Pardington v. South Wales
18 Q. B. D. 176 ; 56 L. J. Q. B. Ry. Co. (1856), 1 H. & N. 392 ; 26

111, where a notice by a railwaj'^ L. J. Ex. 105.

company exempting themtolves (c; (1881), 44 L. T. 181
; 29
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Gordon's
case.

Stevens'

case.

risk of the sender, with the exception that the company shall he

responsible for any wilful act or wilful default of the company."

The goods were misdelivercd, so that they did not arrive at their

proper destination tUl after a fortnight's delay. It was held that

there was nothing in the special contract to free the defendants from

their liability as carriers.

In another case(cZ), a man delivered some cattle to a railway

company to be taken from Waterford to Gloucester, and prepaid the

carriage. The clerk, however, stupidly forgot to put " carriage

paid" on the consignment note, and the consequence was that

delivery was refused at Gloucester till the mistake was rectified,

and the cattle had been for some time exposed to the weather.

According to the terms of the contract of carriage, the company, in

consideration of an alternative reduced rate, were '
' not to be liable

in respect of any loss or detention of, or injury to, the said animals,

or any of them, in the receiving, forwarding, or deliverj^ thereof,

except upon proof that such loss, detention, or injury arose from

the wilful misconduct of the company or its servants." It was held

that the withholding of the cattle under a groundless claim to retain

them was not " detention " within the condition, and that the com-

pany were therefore liable. The Court also were incHned to think

that the company had been guilty of " wilful misconduct," but it

was unnecessary to decide that point.

The more recent case of Stevens v. G. W. Ey. Co. (e), was a

case of misdeliveiy of goods consigned at owner's risk rate with

protection against '

' wilful misconduct on the part of the company's

servants." It was held that the mere misdelivery was not evidence

of wilful misconduct, the plaintiff must go fiu-ther and show how it

occurred.

The 7th section of the Eailway and Canal Traffic Act has no

application to goods left at a railwaj^ cloak room (/), nor to con-

tracts by railway companies to carrj' over other lines [g) ; but it

extends to their sea traflBc (A).

W. R. 651. See also the recent

cases of Cutler v. North London
EaUway (1887), 19 Q. B. D. G4

;

56 L. J. Q. B. 648 ; and Mallet v.

G. E. Ry. Co., [1899] 1 Q. B, 309

;

68 L. J. Q. B. 256.

{d) Gordon v. G. W. Ry. Co.

(1881), 8 Q. B. D. 44; 51 L. J.

Q. B. 58.

[c) (1885), 52 L. T. 324, distin-

guishing Hoare v. G. W. Ry. Co.

(1879), 37 L. T. 186 ; 25 W. R. 63.

For list of conditions which have

been held to be reasonable, see
Hodges on Railways, p. 568
(7th ed.).

(/) Van Toll v. S. E. Ry. Co.
(1862), 31 L. J. C. P. 241 ; 12 C. B,
N. S. 75 ; and see the recent case
of Pratt V. S. E. Ry. Co., [1897]
1 Q. B. 718; 66 L.J. Q. B. 418.

{q) Zunz V. S. E. Ry. Co. (1869),
L. R. 4 Q. B. 539 ; 38 L. J. Q. B.
209.

(h) 31 & 32 Vict. c. 119; and see

Cohen v. S. E. Ry. Co. (1876), 1
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By sect. 2 of the Eailway and Canal Traffic Act every railway Reason-

company and canal company must afford all reasonable facilities ?-,.•

lor receivmg, forwarding, and delivering traffic upon and from

their railways and canals ; and no undue or unreasonable prefer- No pre-

ence may be given to or in favoiu- of any particular person or ference.

comj^any, or any particular description of traffic, in any respect

whatsoever. Whether in particular circumstances there has been

an undue or uni'easonable preference, advantage, prejudice, or dis-

advantage, is a question of fact, and is generally determinable by

the Eailway Commissioners (/).

Land Carriers Act.

MORRITT V. NORTH EASTERN RAILWAY GO. [77]

(1876)

[1 Q. B. D. 302 ; 45 L. J. Q. B. 289.]

Mr. Morritt was a passenger by the defendants' railway

from York to Darlington, and had with him two water-

colour drawings tied by a rope face to face. They were

above the value of £10, but he made no declaration of

their value. He handed them to the guard, asking him

to take care of them, and saw them labelled " Darlington."

When the train reached Darlington, l^iorritt got out, took

a fresh ticket to Barnard Castle, and told the porter to see

that the drawings were taken out and put into the Barnard

Castle train. The drawings, however, were not taken out,

but were carried on to Durham, and when Morritt saw

them again they had been greatly injured, " holes having

been made in them."

Ex. D. 217; 2 Ex.D. 2')3; 45L. J. L. J. Q. B. 379; and the cases

Ex. 298 ; 46 L. J. Ex. 417. there referred to. See also Aiider-
(t) See Phipps v. L. & N. W. bou v. Midland Ry. Co., [1902] 1

Ry. Co., [1892] 2 Q. B. 229 ; 61 Ch. 309; 71 L. J. Cli. 89.
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The qiiestiou was, whether the Carriers Act applied to

the case of goods negligent />/ carried beyond the point of

destii/ation so as to protect the railway company, and it

was held that it did.

In tlio good old times it was the frequent practice of "bankers

and others" to send "articles of great value in small comj^ass,"

such as cases of jewellery, by the public conveyance without

telling the carrier what he was carrying, and then afterwards, if

the things were lost, to come down on the unfortunate man for

compensation.

To protect him against this manifest unfairness, the Land
Carriers Act of 1830 (/c) was passed. Its object is twofold :

—
(1.) The carrier is to be informed when he is carrying anything

paiticularly valuable, so that he may give it a corre-

sponding amount of protection.

(2.) In recognition of the extra responsibility aiid trouble, he is

to have extra pay.

The Carriers Act, it is to be observed, applies only to carriers by

land. But when there is one entire contract to carry partly by land

and partly by sea, the contract is divisible, and during titc land

journey the carrier is within the protection of the Act (/).

Put shortly, the 1st section of the Act provides that no land

carrier is to be liable for the loss of, or injury to, any one of certain

specified "articles of great value in small compass " ('»i) contained

in any parcel or package ivhen the value of the article exceeds £10,

unless the person delivering it to the carrier declares its value and

agrees to pay more for its carriage ; and the construction placed

on the section is that it protects the carrier in all cases of loss or

injury by accident or negligence, but does not protect him against

the consequences of his wilful misfeasance [n), nor against delay

without loss {o).

The leading case was followed in the case of Millen v. Brasch {p).

The defendants in that case were carriers from London to Eome,

and received the plaintiff's trunk containing silks and sealskins

{k) 11 Geo. 4 & 1 Will. 4, c. 68.

[1) Le Conteur v. L. & S. W.
Ry. Co. (186.5), L. R. 1 Q. B. 54

;

35 L. J. Q. B. 40.

(«?) The words quoted from the

preamble, however, are not of any
real importance. A large looking-

glass, for instance, is within the

section. Owen v. Burnett (1834),

2 Cr. & M. 353 ; 4 Tyr. 133.

(«) Hinton V. Dibbin (1842), 2

Q. B. 646; 2 G. & D. 36.

{o) Hearn v. L. & S. W. Ry. Co.

(1855), 10 Ex. 793 ; 24 L. J. Ex.
180.

{})) (1882), 10 Q. B. D. 142 ; 52

L. J. Q. B. 127.
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worth £40, uo value being declared, for Italy. Somehow they

made a mistake between the plaintiff's trunk and a case of

Chi'istmas cards consigned to somebody at New York, sending the

silks and sealskins to America and the Christmas cards to Italy.

In theii- defence, the carriers claimed the jjrotection of the Carriers

Act ; but the plaintiff contended that they were not entitled to it,

because they were wrongdoers in having sent the trunk on the

wrong road, and not on the journey contracted for. To this

objection, however, Morritt v. The North Eastern Railway Co. was

held to be a conclusive answer. It was also held in Millen v.

Brasch that the carrier was not dej^rived of the protection of the

Act by the fact that the loss of the goods was temporary and

not permanent ; and that the plaintiff was not entitled—on this

point the Court of Appeal reversing the decision of the Court

below—to recover as damages the cost of the re-purchase of other

articles at Home at enhanced prices in place of those temporarily

lost.

The word "value" in the 1st section means the value to the con- Mean-

signor, so that, if he was selling the articles to Jones for £12, it is ^8'
^ ,,

of no consequence that he had bought them the day before from

Brown for £9 (5). " He may have had them as a gift," remarked

Lord Coleridge, C. J., " and is the value nothing to him because he

has really paid nothing for them ?
"

The part of the section which has been the most litigated is the Decisions

part specifying the "articles of great value in small compass." ^^^^^,

Painted carpet designs, it has been held, are not " paintings" (r). enume-
Hat bodies made partly offur and partly of v:ool are not " furs " (s). rated.

German silver fuzee hoxes are not " trinkets " {t). But a chronometer

is a "time-piece" {u). The word "writings," it has been held in

a county court case(.B), will include the manuscript of an author.

In "pictures" frames are included (^). K packed ivayrjon sent for

carnage by a railway comjjany, containing articles of the specified

kind and put on a truck, is a "parcel or package" within the

section (2).

The declaration of the value and natui-e of the goods must be

{q) Blankensee v. L. & N. W. («) Le Conteui- v. L. & S. W.
Ry. Co. (1881), 45 L. T. 761. Ry. Co., supra.

[r) Woodward v. L. & N. W. {x) Lawson r. L. & S. W. Ry.
Ry. Co. (1878), 3 Ex. Div. 121 ; 47 Co., Law Times, June 24, 1882.

L. J. Ex. 263. {>j) Heuderson v. L. & N. W.
{hi Mayhew v. Nelson (1833), 6 Ry. Co. (1870), L. R. 5 Ex. 90;

C. & P. 58. 39 L. J. Ex. 55.

[t) Bernhteinf. Baxendale (1859), (2) Whaite v. Lane. & Yorks. Ry.
C. B. N. S. 251 : 28 L. J. Ch. Cu. (1874), L. R. 9 Ex. 67 ; 43

265. L. J. Ex. 47.
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Horses,
sheep,

pigs, &c.

made at the time of delivery, wliether tliat be at the carriers' office,

at the sender's house, on, the road, or elsewhere (a).

Sect. 8 of the Carriers Act provides that the carrier shall be

responsible for the felonious acts of his servants, notwithstanding

that the customer may not have declared and insured his goods.

This section, however, "cannot be construed as a general enact-

ment that common carriers by land are in all cases to be liable for

theft by their servants. The terms of the section confine it to the

case of the valuables specified in the Act"
;
per "Wright, J., in the

case of Shaw v. Great Western Eailway Co. [1), where it was

held that the neglect or default of a railway company or its servants

mentioned in sect. 7 of the Eailway and Canal Traffic Act, 1854: (c),

does not extend to acts of a servant beyond the scope of his employ-

ment, such as theft. And a railway company carrying goods can

therefore, like other carriers, protect itself by special contract against

theft of the goods even by its own servants, and the statutory-

requirement that the contract shall be reasonable does not apply.

The section has been so construed that, while, on the one hand, the

customer need not give evidence that would fix any particular

servant with the theft [d), on the other, it is not sufficient for him
merely to show that nobody had a better opportunity of stealing

his things than the company's servants (e). The servant of a

carrier employed by a railway company is a servant of the company
for the purposes of the section (/), but the company may show that

the thief falsely represented himself to be the carriers' servant {(j).

The 7th section of the Eailway and Canal Traffic Act {li) jDrovides

that no greater damage than £50 for a horse, £15 for any neat

cattle per head, and £2 for a sheep or pig, shall be recovered unless

a higher value has been previously declared.

[a) Baxendale v. Hart (1851), 6

Ex. 769 ; 21 L. J. Ex. 123.

[b) [1894] 1 Q. B. at p. 383 ; 70
L. T. 218.

(() 17 & 18 Vict. c. 31.

\d) Vaughton v. L. & N. W. Ry.
Co. (1874), L. R. 9 Ex. 93; 43
L. J. Ex. 75.

[e) McQueen v. G. W. Ry. Co.

(1875), L. R. 10 Q. B. 569 ; 49
L. J. Q. B. 130.

(/) Machu V. L. & S. W. Ry.
Co. (1848), 2 Ex. 415; 17 L. J.
Ex. 271.

[g) Way v. G. E. Ry. Co. (1876),
1 Q. B. D. 692 ; 45 L. J. Q. B.
874.

[h) 17 & 18 Vict. 0. 31.
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Passengers^ Luggage.

BUNCH V. GREAT WESTERN RAILWAY CO. [78]

(1888)

[13 App. Cas. 31 ; 57 L. J. Q. B. 3G1.]

The plaintiff arriving at Paddington Station, more than

half-an-hour before her train was timed to start, entrusted

to a porter, on his assurance that it would be quite safe in

his custody, a Gladstone bag, which she expressed a wish

to have in the carriage with her. She then " went away "

for ten minutes to meet her husband on the premises of the

company, and to get a ticket. When she retui-ned, the

bag, which had not been put in the railway carriage at

all, was missing. For this loss the Great Western Railway

Company were held liable.

In this leading case Lord Halsbury, L. C, and Lords Watson,

Herschell, and Macnaghten (Lord Bramwell dissenting), expressed

the opinion that a railway company accepting passengers' luggage

to he carried in a carriage with the passenger, enter into a contract as

common carriers, subject to this modification, that in respect of his

interference with their exclusive control of his luggage, the com-
pany are not liable for any loss or injury occurring dimng its

transit, to which the act or default of the passenger has Leen con-

tributory. The result of this case is to disapprove the reasoning in

Bergheim v. Great Eastern Railway Co. {i), and to approve that of

Eichards v. London, Brighton and South Coast Eailway Co. (k).

Talley v. Great Western Eailway Co. (/), and Butcher v. London
and South Western Eailway Co. (m) ; and to decide that, in the

absence of contiibutory negligence on the part of the passenger,

railway companies are insurers of luggage carried in the traveller's

own compartment, as well as of that carried in the van.

(i) (1878), 3 C. P. D. 221 ; 47 C. P. 251.

L. J. C. P. 318. See an able dis- (l) (1870), L. R. G C. P. 44 ; 40
cussion of this subject in the Law L. J. C P. 9.

Quarterly Review, 1886, p. 469. (w) (1855), 16 C. B. 13 ; 24 L.J.
(A-) (1849), 7 C. B. 839 ; 18 L. J. C. P. 137.
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Personal
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what is.
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charge of

luggage.

Agrell's

case.

tSucli luggage, however, must not be merchandise, but simply the

persoiiid luygaye of the passenger. So far as a rule can be extracted

from a number of conflicting decisions, by " personal luggage" is

meant tvhatever the truveUer tahes loith him for his personal use and

convenience, according to the hahits and ivayits of his class, either ivith

reference to the immediate necessities, or to the ultimate purpose, of his

journey {n). About most of the things that sensible people are in

the habit of taking with them on journeys, there can, of course, be

no dispute. But the bedding which a man is carrying with a view

to the time when he shall have provided himself with a home («).

the sl-etchcs of an artist (o), the title-deeds of a client which a solicitor

is taking to produce at a trial {p), a licycle [q), and a toy rocking-

horse {r), have been held not to be personal luggage. An eminent

county court judge has held that a hamper of foivls, apqiles, and

vegetaUes, intended as a present to a friend, is personal luggage (s)

;

but the decision appears to be hardly consistent with the authorities.

If the company carry goods without objection, though well aware

that th'y are not personal luggage, they will be liable {t).

A company employing porters in the usual way are responsible

for passengers' luggage, not merely while it is being carried on the

journey, but also while it is in course of translation from cab to

train or train to cab (it). There seems, however, to be a little doubt

on the subject of luggage left on the platform, even though a porter

may have taken charge of it. The London and North Western have

been held (x) not liable for the loss of a portmanteau which an

intending passenger from Manchester to Hull gave to a porter on

arriving in a cab at the Manchester station. The porter left the

portmanteau on the platform, where the intending passenger found

it soon afterwards ; and, as he could not find another porter, he

labelled it himself. Then he went away for a little time ; and

when he came back the portmanteau had disappeared. But the

(«) Macrow r. G. W. Ry. Co.

(1871), L. E. 6 Q. B. 612; 40 L. J.

C. P. 300.

(o) Mytton V. Midi. Ey. Co.

(1859), 4 H. & N. 615 ; 28 L. J.

Ex. 398.

{j}) Phelps V. L. & N. W. Ry.
Co. (1865), 19 C. B. N. S. 321 ; 34

L. J. C. P. 259.

{q) Britten v. G. N. Ry. Co.,

[1899] 1 Q. B. 243 ; 68 L. J. Q. B.

75.

(r) Hudston v. Midi. Ry. Co.

(1869), L. R. 4 Q. B. 306; 38

L. J. Q. B. 213.

{s) Case V. L. & S. W. Ry. Co.

(1880), 68 L. T. 176.

(0 CahiU V. L. & N. W. Ry. Co.

(1861), 13 C. B. N. S. 818 ; 31 L. J.

C. P. 271 ; and G. N. Ry. Co. v.

Shepherd (1852), 8 Ex. 30 ; 21 L. J.

Ex. 286.

ill) Richards v. L. B. & S. C.

Ry. Co. ; Butcher v. L. & S. W.
Ky. Ci).

; and Bunch v. G. W. Ry.
Co., supra.

(.r) Agrell v. L. & N. W. Ry.
Co., pvinted in a note to Leach v.

S. E. Ry. Co. (1876), 34 L. T. 134.
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Court seems to have thought that if, on arriving at the station, the

traveller had said " Hull," and the porter had replied "All right,"

the company would have been responsible ; and, indeed, this point

would seem to be clear fx'om the case of Lovell v. London, Chatham Lovell's

and Dover Railway (y). The only thing is, you must not go to a
*^^^^"

station about two hours before your train starts, and expect the

railway company to be insurers of your luggage all that time.

In a modern case (in which a ladj''s maid coming from Malvern The lady's

lost her box at Paddington), it has been held that, in regard to a

passenger's luggage on the train's arriving at the station he gets

out at, it is the company's duty to have the luggage ready at the

usual place of delivery, while it is the i^assenger's duty to remove

it within a reasonable time (z). After that, it would seem that the

company's liability is that of warehousemen ((().

Hodkinson v. L. & N. W. Ey. Co. {b) was the case of an unfor- Thegover-

tunate governess who lost her box. She arrived at a station of the
'^^^^ scai^e.

defendants (Ashton-under-Lyne), and one of the company's porters

took her luggage from the van. " Would she have a cab ? " " No,

she would walk and send for her luggage." "All right, mum,"
said the porter, "I'll put them on one side, and take care of them."

The governess went oft", and so did the luggage ; for two hours

afterwards, when it was wanted, it could not be found. It was
held that the comj^any were not responsible for the loss. They had
delivered the luggage in the proper way, and the woman's re-

delivery of it to the joorter could not be taken to affect them.
" Patscheider r. Great Western Eailway Company," said Lord
Coleridge, C. J., "is clearly distinguishable; there the plaintiff

had no opportunity of taking possession of her box. Possibly the

porter may be responsible for the loss ; but the company clearly

are not."

In respect of articles deposited at the cloak-room, a railway Cloak

company's rights and liabilities are those of common carriers, and ^°*^"^^-

not merely those of warehousemen. "I think," said the j)resent

Master of the Eolls (then Collins, J.), in a recent case(c), "that

(y) (1876), 45 L. J. Q. B. 47G
;

10 Q. B. 256 ; 44 L. J. Q. B. 107

;

34 L. T. 127. See also Welch v. and Heugh r. L. & N. W. Ry. Co.
L. & N. W. Ry. Co. (1885), 34 (1870), L. R. 5 Ex. 51 ;

3'.) L. J.
W. R. 166. Ex. 48.

(:;) Patseheider V. G. W. Ry. Co. Ih) (1884), 14 Q. B. D. 228 ; 32
(1878), 3 Ex. D. 153 ; 38 L. T. 149. W. R. 662.

See also Firth v. N. E. Ry. Co. (c) Shiger Manixfacturing Co. v.

(1888), 36 W. R. 4G7. L. & S. W. Ry. Co., [1894] 1 Q. B.
(«) Chapman v. G. W. Ry. Co. 833; 63 L. J. Q. B. 411 ; and see

(1880), 5 Q. B. D. 278 : 49 L. J. sect. 2 of the Railway and Canal
Q. B. 420; and see Mitchell v. Traffic Act, 1854 (17 & 18 Vict.
Lane. & Y. Ry. Co. (1875), L. R. c. 31).
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Printed
condi-

tions.

Watkins
V. Kymill,

having regard to moclorn clecisious and the rising standard of con-

venience to which railway comimnies are obliged to conform, the

cloak room is now to be regarded simply as one of the necessary

and reasonable facilities incident to the carriage of passengers and

their baggage."

But companies are in the habit of attempting to vary the ordinary

contract of bailment by issuing tickets containing conditions. If

the customer reads the conditions and makes no objection, he will

be bound bj^ them ; and so he will be if he is aware that there are

conditions and does not take the trouble to look at them, or thinks

it better not to ((/). But generally he will not be bound by the

conditions if he did not read them and was not aware of theii"

existence (e). A case of importance on this subject is Watkins v.

EjTnill(/), where the plaintiif had delivered to the defendant a

waggonette to be sold, and had taken from him a printed form

containing a receipt for the waggonette, followed by the words,

" suh/'cct to the conditions as exhibited upon the premises." The

plaintiff was held to be bound by the conditions, though he had

put the document into his pocket without looking at it. On
this case Sir Frederick Pollock, in his admirable book on

"Contracts" {g), remarks, "Are reasonable means of knowledge

equivalent to actual knowledge ? It seems better on principle to

say that actual knowledge may be inferred as a fact from reason-

able means of knowledge, and inferred against the bare denial of

the party whose interest it was not to know. This is one of the

rules of evidence which are apt in particular departments to harden

into rules of law, and the judgment in "Watkins v. Eymill certainly

tends in this direction. It would be curious, however, if, after

• constructive notice ' has been justly discredited in equity cases, a

new variety of it should be introduced in a question of pure

common law." " The result, as it stands at present, appears to be

that it is a question of fact whether the notice given in each case

was reasonably sufficient to inform the party receiving it at the

time of making the contract that the party giving it intended to

(d) Harris v. G. W. Ry. Co.

(187C.), 1 Q. B. D. 515; 45 L. J.

Q. B. 729 ; and see Acton v. Castle

Mail Packets Co. (1896), 73 L. T.

158 ; 8 Asp. M. C. 73 ; and Duck-
worth V. L. & Y. Ry. Co. (1901),

84 L. T. 774; 49 W. R. 541.

(c) Parker v. S. E. Ry. Co.

(1876), 2 C. P. D. 416 ; 46 L. J.

C P. 768 ; Henderson v. Stevenson

(1875), L. R. 2 H. L. Sc. 470 ; 32

L. T. 709 ; Richardson v. Rown-
tree, [1894] A. C. 217 ; 63 L. J.

Q. B. 283 ; and see Anson on the
Law of Contract, pp. 21—23
(8th ed.).

(f) (1883), 10 Q. B. D. 178; 62
L. J. Q. B. 121 ; and see Wood-
^ate V. G. W. Ry. Co. (1884), 51

L. T. 826 ; 33 W. R. 428.

iff)
P. 48 (t/) (5th ed.).
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Liability

to whom.

Loss off

line.

contract only on special terms. A person who, knowing th.is(A))

enters into the contract, is then deemed to assent to the special

terms ; but this, agaia, is probably subject to an implied condition

that the terms are relevant and reasonable. It cannot be said that

the subject is yet free from doubt " {i).

The liability of a railway company for passengers' luggage, it may
be mentioned, is to the passenger travelling with it, though it may
not be really his property (/;). Thus, a man sending on his luggage

by a servant cannot sue for its loss {I). So it does not matter who
paid the fare : a servant, for instance, can sue for loss of luggage

though the ticket was taken by his master [m).

Companies sometimes issue tickets stating that they do not hold

themselves responsible for loss or injury aiising ^' off their own

lines." To bring themselves within such a condition a raUway

company must show that the kiggage when lost was out of their

custody : so that if it is lost at a station which they have the use of

by agreement with another company, they will not be pro-

tected (?/i).

In Hooper v. L. & N. W. Ey. Co. (w), the plaintiff had taken a Hooper's

G. W. through ticket from Stoui-bridge to Euston, changing at ^''^s^-

Bu'mingham into a train of the defendants. He saw his port-

manteau transferred from the G. W. to the L. & N. W. train, but

at Euston it was missing. Xotwithstanding that his contract was

with the G. W. people, he was held entitled to sue the L. & N. W.
Co. as for a breach of duty.

Independently altogether of contract, the ti'aveller may bring an

action against a railway company who had taken his portmanteau

to be carried, and then negligently lost it. On this point, see jiost,

p. 500.

Suing in

tort.

{h) See Richardson v. Rowntree,
sujna.

(i) Pollock on Contracts, pp. 49

—

50 (7th ed.).

(A) See Meux v. G. E. Ry. Co.,

[1895] 2 Q. B. 387 ; 64 L. J. Q. B.
657, where it was held that a ser-

vant's livery, although the property
of his master, is the servant's
personal luggage when he is a
passenger by a railway.

[1) Becher v. G. E. Ry. Co.

(1870), L. R. 5 Q. B. 241 ; 39 L. J.

Q. B. 122.

{m) Marshall v. York, &c. Ry.
Co. (1851), 11 C. B. 655 ; 21 L. J.

C. P. 34 ; and see Austin v. G. W.
Ry. Co. (1867), L. R. 2 Q. B. 442
36 L. J. Q. B. 201.

{)!) Kent V. Midi. Ry. Co. (1874)
L. R. 10 Q. B. 1 ; 44 L. J. Q. B
18.

{o) (1880), 50 L. J. Q. B. 103
43 L. T. 570 ; decided on the
aiithority of Foulkes v. Met. Ry.
Co. (1880), 5 C. P. D. 157; 49
L. J. C. P. 361 ; and disregarding
Mytton r. Midi. Rv. Co. (1859), 28

L. J. Ex. 398 ; 4 H. & N. 615, as
an authority. Sec also Elliott v.

Hall (1885), ]5 Q. B. D. 315 ; 54

L.J. Q. B. 518.
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Trains behind Tivie, &c.

[79] DENTON r. GREAT NORTHERN RAILWAY CO.
(1856)

[5 E. & B. 8G0; 25 L. J. Q. B. 129.]

On tlie 25tli of Marcli, 1855, Mr. Deutou, an engineer

of some eminence, had occasion to go from Peterborough

to Hull, where he had an appointment for the next

morning. He consulted the Gr. N. R. Company's time-

tables, and found there was a train leaving Peterborough

at 7 p.m., due at Hull about midnight. This just suited

him, so he took his ticket for Hull and started by it. But

when he got to Milford Junction, he was informed by an

official that the late train to Hull had been discontinued,

and that he could not get there that night. The fact was,

that the line from Milford Junction to Hull belonged to

the North Eastern Railway Company, who till March 1st

had run a train departing a few minutes after the arrival

of the train leaving Peterborough at 7 p.m. But it had

not run at all during March, and the Great Northern

Railway Company had published their March time-tables,

though they had had notice that it would not run. In

consequence of the absence of this train, Mr. Denton did

not get to Hull in time to keep his appointment, and

sustained damage to the amount of £5 10s., for which he

sought to make the Grreat Northern Railway Company

liable. He was successful. The company were held

liable, on the grounds

—

1st. That they had been guilty of a false representation.

" It is all one," said Lord Camjibell, " as if a person duly

authorized by the company had, knowing it was not true,

said to the plaintiff, ' There is a train from Milford June-
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tion to Hull at that hour.' The plaintiff believes this,

acts upon it, and sustains loss. It is well-established law

that where a person makes an untrue statement, knomng
it to be untrue, to another, who is induced to act upon it,

an action lies. The facts bring the present case within

that rule."

2nd. That the time-tables amounted to a contract.

LE BLANCHE v. LONDON & NORTH WESTERN [80]

RAILWAY CO. (1876)

[1 C. P. D. 286 ; 45 L. J. C. P. 521.]

Mr. Le Blanche took a first-class ticket of the London

and North "Western Company to go from Liverpool to

Scarborough by the 2 p.m. train, which, the time-tables

told him, would amve at Scarborough at 7.30 p.m. Mx.

Le Blanche's jom'ney lay by Leeds and York, at each of

which places it was necessary for him to change and get

into a train )tot belonging to the London and ISTorth

Western Company. The train was 27 minutes late at

Leeds, and, in consequence of that, JVtr. Le Blanche

missed the train he ought to have caught, and did not

an'ive at York till 7 o'clock, which was too late for the

train on, which arrived at Scarborough at 7.30. On
inquiry, he was informed that the next train would

leave York at 8 and get to Scarborough at 10. Most men
under these circumstances would have sj)ent an hour in

dining, or looking at the old city. Not so Mr. Le Blanche.

He instantly ordered a special train, and arrived at

Scarborough about half-past eight.

He now brought an action to recover tlie monej^ ho had

paid for the special train—nearly £12; but, in spite of the

s.—c. y
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delay being traced to negligence, he did not get the money,

because, though it is a sound principle of law that if the

party bound to perform a contract does not perform it, the

other party may do so for him as reasonably near as may

be and charge him for the reasonable expense incurred in

so doing, yet he may not perform it tmreasonahly and oppres-

skely, and it was ridiculous for a man to take a special

train merely for the purpose of getting to a pleasant place

an hour earlier.

The duty of a carrier of passengers at common law is simply to

deliver them, at theii' destination within a reasonable time ; and it

has been expressly held that the mere granting of a ticket imposes

on a railway company no obligation to have a train ready to start

at a definite time(jj). Eailway companies are bound to use

reasonable care and diligence in the conveyance of passengers ; but

they are not common carriers of passengers, and are not under an

obligation to carry safely. The recent case of the East Indian

Railway i'. KaHdas Mukerjee [q) before the Privy Council is a good

illustration of this. The appellant's son was killed by an explosion

of bombs brought by passengers into a railway carriage. There was

no evidence of the aj)pearance or dimensions of the parcels, or that

any servant of the company knew or had reason to suspect the

character of the parcels, which were taken into the carriage accord-

ing to the common practice. It was held that the company

was not liable, and was not imder obligation to disprove that the

parcels suggested danger, or to search every parcel carried by a

passenger.

But railway companies invariably issue time-tables and conditions

so as to vary their common law liability ; and the issue of such

time-tables amounts to an express contract with the public. The

usual condition which the companies seek to enforce is, that " thouf/h

every attention loill be paid to ensure punctuality, they do not ivarrant

the departure or arrival of the trains at the times specified in the

time bills " ; and the meaning of this and similar conditions is fre-

quently discussed. On the whole it is clear that a company cannot

contract itself in this way out of its liability to be reasonably

(«) Hurst V. G. W. Ry.
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punctual. But, on the other hand, it is not to be held liable merely

hecause a train is late (r). It must be affirmatively shown that the

lateness is due to neglect to pay the " everj'- attention " which is

promised. No doubt the extreme lateness of a train would suggest Unavoid-

a presumption of such negligence; but it would be open to the

company to rebut it by showing that it was due to a fog, or a strong

wind, or the slippery state of the rails, or a flood, or to some other

cii'cumstance over which they had no control (s).

The case of Woodgate v. The Great Western Eailway Company {t) Mr.Wood-
is of importance on this branch of the law. The plaintiff, Mr. S^^^. ^

Woodgate, was a barrister, who on Christmas Eve, 1881, took a gye
first-class return ticket from Paddington to Bridgnorth, a station on

a branch Hne of the defendants. The ticket had "See hacJc" on

one side (only on the return half), and "Issued subject to the con-

ditions stated on the company's time hiJls " on the other. The " time

bills" were published monthly in a book of about one hundred

pages, and on the first page was a notice, headed " Train Bills
"

that the comj^any would not be accountable for injiuy which might

arise from delays, unless in consequence of the wilful misconduct

of the company's servants. By reason of its being Christmas time,

of the weather being foggy, and of there having been a collision

some hours before, Mr. Woodgate did not arrive at his destination

so speedily as he could have wished. In fact, his journey took

ten hours instead of six as advertised. In an action which he pro-

ceeded to bi'ing against the railway company, it was held, ui")on a

special case, that the conditions on the time bills were incorporated

in the j)laintiif's contract with the company, and that there was no

evidence of their wilful misconduct or liability. "I hold," said

Smith, J., "in accordance with the decision in the case of Le

Blanche v. London and North Western Eailway Company, that

the taking of the ticket, the time-table, and the conditions formed

the contract under w^hich the Great Western Eailway Company

undertook to carry Mr. Woodgate. Then, that being my opinion,

the question arises, what is the meaning of the contract ? . . . .

I think no man can read this clause without coming to one con-

clusion. It does not say, 'We wUl be liable in no case,' but it

simply says this :
' If you, as a passenger, have incurred any loss,

inconvenience, or injury by reason of delay or detention, we will

compensate you if you prove it is by the wilful misconduct of our

servants, but otherwise not.'
"

(r) See Duckworth v. L. & Y. Co. (1876), 34 L. T. 771.

Ry. Co. (1901), 84 L. T. 774; 49 (0 (1884), 51 L. T. 82G ; 33 W.
"W. R 541 R. 428; and see M'Cartun v. N. E.

(.s) See Fitzgerald v. Midi. Ry. Ry. Co. (188o), 54 L. J. Q. B. 441.

y2
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An action maybe maintained by a traveller for whom, though the

train starts as advertised, there is no room. " This was held in the

case of Hawcroft v. Great Northern Railway Company [v), where

the plaintiff was a Barnsley confectioner, who took an excursion

return ticket to go up to London and see the Great Exhibition of

1- 1851. The excursion train by which he proposed on a Saturday

morning to return was so full that he could not get a seat, and, as

the company would not allow him to go by one of their ordinary

trains, he was kept at King's Cross station till late in the evening.

When at last he did get a train, he found that it took him no

further than Doncaster, where he arrived on Sunday morning. The

Barnsley confectioner, however, wanted to get back to his family as

quickly as possible, so (there being no Sunday trains) he hired a

carriage and drove from Doncaster to Barnsley. Under these cir-

cumstances the company were held liable. ' I do not think,' said

Patterson, J., 'that they had any right to keep him in London until

the 9.45 evening train. They should have sent another train. The

case finds that they might have done so without danger.'
"

Assuming that an action lies, there is a further question as to the

damages obtainable. It is a clear rule that damages cannot he

obtained for the loss of a business engagement, such loss not being in

the contemplation of both parties at the time of contracting. The

case of Buckmaster v. The Great Eastern Eailway Company {x),

where a Suffolk miller who missed his market recovered £10 in

respect of loss of business, is not really a violation of this rule,

because probably the train was specially run on the particulai' day

and at the particular time to enable people to attend the Mark Lane

Corn Market, and it was for that purpose, as the company knew,

that the plaintiff had taken a season ticket. Nor can damages be

obtained for the disappointment and annoyance which the traveller

will natui'ally feel. But damages may be obtained for perso/ml in-

convenience. A well-known case on this point is Hobbs /-. The

London and South Western Eailway Company {y), where a family

party took tickets on the defendants' railway to go from Wimbledon

to Hampton Court by the midnight train. They got into the train,

but, unluckily for them, it did not go to Hampton Coiu-t, but went

along the other branch to Esher, where they were unable to get

either a conveyance or accommodation for the night. Accordingly,

(m) (1852), 21 L. J. Q. B. 178
;

16 Jur. 196.

(x) (1870), 23 L. T. 471 : and
see Cooke v. Midi. By. Co. (1893),

57 J. P. 388, where a miner was
held entitled to recover a day's

wages which he had lost owing to

an unreasonable delay in the start-

ing of a train.

(y) (1875), L. R. 10 Q. B. Ill;
44 L. J. Q. B. 49.
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though it was a nasty wet night, they had to tramp it home, not

arriving till about three o'clock in the morning ; and, as one of the

results, the wife caught cold and was laid up for a long time, being

unable to assist her husband in his business, and having to have a

doctor. In an action by the husband and wife against the company
it was held that they were entitled to damages for the inconvenience

suffered in consequence of being obKged to walk home, but not for

the illness and its consequences. This distinction, however, was
pretty freely commented on by the Court of Appeal in McMahon v. McMalion

Field (z), where the plaintiff's horses had been turned out of an *'* -F^®^^-

innkeeper's stables, through that person breaking his contract, and
had caught cold owing to the exposui-e. It was held that the damage
in respect of such cold was recoverable, as it was the prohahle conse-

quence of the defendant's breach of contract, and was not, therefore,

too remote. " In Hobbs v. London and South Western Eaihvay

Company," said Bramwell, L. J., " it was said that the damage to

the wife was a secondary consequence of the breach of contract and

too remote ; and by way of illustration the case was given of a

person walking home in the dark, who took a false step, which

resulted in a fall and a broken limb ; but I must say I do not see

why a passenger who, by the default of the railway company, was

obliged to walk home in the dark might not recover in respect of

such damage, it being an event which might not unreasonably be

expected to occur." " Then it is said," added Brett, L. J., " that

the case is governed by that of Hobbs v. London and South

Western Eailway Company. Now, I must confess that, if I

acquiesce in that case, I cannot quite agree with it. What were

the facts there ? . . . . The wife, in consequence of the ex-

posure, caught a cold, and it was said that such damage was too

remote to be recovered. Why was it too remote ? . . . Sujjpose

a man let lodgings to a woman, and then turned her out in the

middle of the night with only her night-clothes on, would it not be

a natural consequence that she would take cold ?" The Lord Justice,

however, distinguished the two cases in this way: " People do get The

out of a train and walk home at night without catching cold, and it
Hobbs

is not nearly so inevitable a consequence that a person getting out

of a train under such circumstances as in Hobbs v. London and

South Western Railway Company should catch cold as that horses

turned out, as these were in this case, should suffer. There is,

therefore, a difference, though I own I do not see much, between

this case and that of Hobbs v. London and South Western Eailway

Company." Hotel expenses entailed by the breach of contract may Hotel
expuusjts.

(z) (1881), 7 Q. B. D. .591 ; oO L. J. Q. B. 852.
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be recovered (a). Moreover, ou the principle that, when a contract-

ing party fails to perform his engagement, the other may perfonu

it for himself, and send in his bill, jn-ovided he does not perform

it opj)ressively and unreasonably, the traveller may take a carriage

or special train and charge it to the company. A rough test that

might be applied as to the oppressiveness is,

—

supposing this person

had kadto pmy the mojiey out of his own pochet, ivoidd he have been in

svch a hurry to get to his destination ?

Apart from any facilities granted by the Railway Commissioners,

a railway company have the right of exchnling from their stations

all persons except those using or desirous of using the railway

;

and may impose upon the rest of the public any terms they think

proper as the condition of admittance. Hotel servants accompany-

ing hotel visitors to the railway station, or who go there for the

piu'pose of meeting railway passengers who propose to stop at

their hotel, are not themselves persons " using the railway," and

consequently are not entitled as of right to enter the station (6).

When a railway comiiany issues a ticket on which a notice is

printed that it is only to be used to the station named thereon, the

passenger holding such ticket, provided the notice is brought home

to him, is not entitled to travel beyond such station and merely

pay the ordinary single fare for the extra journey travelled. Such

a ticket constitutes a special contract between the railway company

and the passenger (c).

See further as to the duties of carriers of passengers, Eeadhead v.

Midland Eailway Company, post, p. 462.

Contract of Sale.

[81] TARLING V. BAXTER. (1827)

[6 B. & C. 360 ; 9 D. & E. 272.]

On January 4t]i, 1825, it was in writing agreed between

Baxter and Tarling that the former should sell to the latter

{a) Hamlin v. G. N. Ey. Co.

(1856), 1 H. & N. 408; 26 L. J.

Ex. 20.

(5) Perth General Station Com-

mittee V. Ross, [1897] A. C. 479
;

66 L. J. P. C. 81.

(c) G. N. Ry. Co. v. Palmer,

[1895] 1 Q. B. 862 ; 04 L. J. Q. B.

316.
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a stack of bay then standing in Canonbury Field, Isling-

ton, at tbe price of £145. Payment was to be made on

February 4th, but the stack was to be allowed to remain

where it was till May Day. It was not to be cut till paid

for. This was held to be an immediate not a prospective

sale, so that when on January 20th the stack was accident-

ally burnt down, the loss fell on Tarling, the buyer.

" The rule of law," said Bayley, J., " is that where there

is an immediate sale nothing remains to be done by the

vendor as between him and the vendee ; the property in

the thing sold vests in the vendee, and then all the conse-

quences resulting from the vesting of the property follow,

one of which is that, if it be destroyed, the loss falls on

the vendee."

ACRAMAN V. MORRICE. (1849) [82J

[8C. B. 449; 19 L. J. C. P. 57.]

Morrice, a timber merchant, agreed to buy from one

Swift the trunks of certain oak-trees belonging to S^uift

and lying at his premises at Hadnock, in Monmouthshire.

He marked out the timber he wanted and paid for it, and

it only remained for Swift to sever the ^xo-fs not wanted and

send off the rest to the purchaser. Unfortunately, just

then Swift became bankrupt. On hearing of his bank-

ruptcy, Morrice sent his men to Hadnock, and had all the

timber he had paid for carried off. Swift's assignees,

however, of whom Acraman was the leading spirit, objected

to this proceeding, as they considered that the property in

the timber had not passed to Morrice, Swift not having

severed the boughs. This contention prevailed, Wilde, C. J.

,

saying, " Upon a contract for the sale of goods, so long as

anything remains to be done to them by the seller, the
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property does not pass, and the seller has a right to retain

them. In the present case several things remained to be

done. The buyer having selected and marked the par-

ticular parts of the trees which he wished to purchase, it

became the seller's duty to sever those parts from the rest,

and to convey them to Chepstow, and there deliver them

at the piu'chaser's wharf. . . . The property clearly had

not passed to the defendant, and he was guilty of a

trespass and a conversion in possessing himself of it in the

way he did."

When, the subject-matter of a sale is clear and ascertained at the

time of the contract and the price is fixed, the property in the thing

sold, with all the risks, passes at once to the purchaser. To this

rule, which Tarling v. Baxter illustrates, Acraman v. Morrice

Sometliiiig supplies us with an exception, viz., that when something remains to

remaining le done by the seller, xhe j^'operty does not pass. Thus, when goods,
to be done

p^^^,^ ^£ ^^ entii'e bulk, are sold, the property in such goods does not

pass until they are separated from the bulk, that is, there must be

appropriation of a specific portion {d).

Where the sale is of a chattel to be made by the seller the pro-

perty does not, as a general rule, pass until the chattel is actually

made and approved by the buyer. But the question whether or no

the property had passed is i^urely one of intention, to be collected

Mucklow from all the circumstances. A Mr. Pocock ordered a boat-builder

f.Mangles, to build him a barge. The boat-builder set about it ; he was paid

money on account as the work proceeded, and by-and-by the name
of Mr. Pocock duly appeared painted on the stern. In spite of all

this, it was held that the property in the barge had not passed, and,

the boat-builder having become bankrupt, that it belonged to his

Clarke v.
assignees (e). With this may be usefully compared a somewhat

Spence.

{d) Dixon v. Yates (1833), 5 B. fact that the subject-matter of the
& Ad. 313 ; 2 N. & M. 177. See contract (a petroleum tank) was to

Addison on Contracts, pp. 539 be made on the premises of the pur-
etseq. (10th ed.). chaser did not make the property

(e) Mucklow V. Mangles (1808), vest in the purchaser untd com-
1 Taunt. 318 ; 9 R. E. 784 ; and pletion. It should be noted, how-
see Atkinson v. Bell (1828), 8 B. & ever, that the tank was not fixed

C. 277 ; 2 M. & R. 292 ; and the to the soU, though, when corn-

recent case of Bellamy r. Davey, pleted, it would be too heavy to be'

[1891] 3 Ch. 540 ; 60 L. J. Ch. moved without being taken to

778, where it was held that the pieces.
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later oasu \^/), iu wliicli a sliip-builder agreed to build a ship for a

firm of merchants, the building, as it proceeded, to be superintended

by an agent of the merchants' firm. A price was fixed, and it was
arranged that payment should be made by instalments regulated

by particular stages in the progress of the work. The Court held

that the property in the materials vested in the jjurchaser at the

time when they were put together under the approval of the sujjer-

intendent, or, at all events, when the fir^t instalment was paid.

Here, the fact of the superintendence by the purchaser's agent

would seem important to show an intention to pass the property as

the work proceeded, for, otherwise, when one vessel had been nearly

constructed the superintendent might have been called upon to

begin de novo and supejintend the building of a second. The prin-

ciples applicable to the sale of part of a ship are equally apj)licable

to the sale of part of any corpus manufactuin in course of construc-

tion. It is quite competent for parties to agree for a valuable

consideration that a specific article shall be sold and become the

property of the purchaser as soon as it has reached a certain stage

;

and it is a question of construction in each case at what stage the

property shall pass, and a question of fact whether that stage has

been reached. On the other hand, materials provided by the builders

as portions of the fabrics, whether whollj' or partially finished, can-

not be regarded as appropriated to the contract, or as "sold," unless

they have been "affixed," or in a reasonable sense made part of

the corpus. The case of Seath. v. Moore (1886), 11 App. Cas. 350;

55 L. J. P. C. 54, should be consulted on this subject. And see

Bellamy v. Davey, supra.

Where several articles are bought at a certain jnice per article,

and the money paid, but the articles are not ear-marked or set apart

for the purchaser, and some of them are not delivered, the right

claim of the purchaser is for the price of the articles not delivered,

as money had and received upon a consideration which has totally

failed (</).

The law as to the transfer of property on the sale of goods was Sale of

codified in the following sections of the Sale of Goods Act, GroodsAct,

1893 {h) :-
^^^^•

Sect. 16. "Where there is a contract for the sale of unascertained Goods

goods, no property in the goods is transferred to the buyer unless
^'^^^ "®

and untn the goods are ascertained." tained.

(/) Clarke v. Spence (1836), 4 Ad. Macbeth (1902), 4 F. 345.
&E. 470; 6 N. &M. 399; andfico [g) Biggerstatf v. Rowatt's
Ingli.s V. Stock (188;')), 10 App. Cas. Wharf, [1896] 2 Ch. 93 ; 74 L T
263 ; 54 L. J. Q. B. 582 ; and the 473.
recent Scotch case of Camiichael v. . (h) 56 «& 67 Vict. c. 71.
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The following cases may be referred to as illustrating this section,

namely :—Wallace v. Breeds (1811), 13 East, 522; 1 Eose, 109;

Austen v. Craven (1812), 4 Taunt. 644 ; 1 Marsh. 4, n. ; White v.

Wilks (1813), 5 Taiint. 176; 1 Marsh. 2; Busk v. Davis (1814),

2 M. & S. 397; 5 Taunt. 622, n. ; Shepley v. Davis (1814), 5

Taunt. 617; 1 Marsh. 252; Eohde v. Thwaites (1826), 6 B. & C.

388; 9 D. & R. 293; Aldridge v. Johnson (1857), 7 E. & B. 885;

26 L. J. Q. B. 296; Gabarron v. Ei'eeft (1867), L. E. 10 Ex. 274

;

44 L. J. Ex. 238.

Sect. 17. " (1.) Where there is a contract for the sale of specific

or ascertained goods, the property in them is transferred to the

buyer at such time as the parties to the contract intend it to be

transferred."

" (2.) For the jmrpose of ascertaining the intention of the parties,

regard shall be had to the terms of the contract, the conduct of the

parties, and the circumstances of the case."

This section is illustrated by the following cases, namely :—

-

Bishop V. Shillito (1819), 2 B. & A. 329, a; 20 R. E. 457, n.

;

Lanyon v. Toogood (1844), 13 M. & W. 29 ; Sleddon v. Cruickshank

(1846), 16 M. & W. 71 ; Cohen v. Foster (1892), 61 L. J. Q. B.

643 ; 66 L. T. 616; Vigors v. Sanderson, [1901] 1 K. B. 608 ; 70

L. J. K. B. 383.

Sect. 18. "Unless a different intention appears, the following are

rules for ascertauiing the intention of the jjarties as to the time at

which the property in the goods is to pass to the buyer :

—

'
' Eule 1 . Where there is an unconditional contract for the sale

of specific goods in a deliverable state, the property in the goods

passes to the buyer when the contract is made, and it is immaterial

whether the tune of payment or the time of delivery, or both, be

postponed."

See Tarling v. Baxter, supra ; Gilmoui- v. Supple (1858), 11 Moo.

P. C. 551 ; and per Lord Blackburn in Seath v. Moore, supra.

" Eule 2. Where there is a contract for the sale of specific goods,

and the seller is bound to do something to the goods, for the

purpose of putting them into a deliverable state, the property

does not pass until such thing be done, and the buyer has notice

thereof" (i).

(i) The provision as to notice to

the buyer of acts done by the seller

to pass the property effects a change
in the law, as this was not neces-

sary prior to this Act. It shoiild,

however, be observed that the sec-

tion does not provide that the seller

shall give notice ; so, the " notice "

may mean either " notice " given
by the seller or '

' knowledge '

'

acquired by the buyer, or (prob-

ably^ the "means of knowledge to

which the buyer wHfidly shuts his

eyes."
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Ab illustratiug this rule, the follo'wdng cases may be referred to,

namely:—Acramau v. Morrice, supra ; Eugg v. Minett (1809), 11

East, 210 ; 10 E. E. 475 ; Greaves v. Hepke (1818), 2 B. & A. 131 ;

20 E. E. 381 ; Woods v. Eussell (1822), 5 B. & A. 942 ; 1 D. & E.

58; Swanwick v. Sothern (1839), 9 A. & E. 895 ; 1 P. & B. 648
;

Wood V. BeU (1856), 6 E. & B. 355 ; 25 L. J. Q. B. 321 ; Turley v.

Bates (1803), 2 H. & C. 200 ; 33 L. J. Ex. 43.

" Eule 3. Where there is a contract for the sale of specific goods

in a deliverable state, but the seller is bound to weigh, measure,

test, or do some other act or thing with reference to the goods for

the purpose of ascertaining the price, the property does not pass

until such act or thing be done, and the buyer has 7iotice thereof" (J).

See the following illustrations, namely :—Zagury v. Furnell

(1809), 2 Camp. 240; 11 E. E. 704; Simmons v. Swift (1826),

5 B. & C. 8.37 ; 8 D. & E. 693; Tansley f. Turner (1835), 2 B. N. C.

151 ; 2 Scott, 238 ; Swanwick v. Sothem, supra ; Kershaw v.

Ogden (1865), 3 H. & C. 717 ; 34 L. J. Ex. 159.

" Eule 4. When goods are delivered to the buyer on approval or

on ' sale or retiu-n,' or other similar terms (A-), the property therein

passes to the buyer :

—

" (a) When he signifies his approval or acceptance to the seller,

or does any other act adopting the transaction (?).

"(b) If he does not signify his approval or acceptance to the

seller, but retains the goods without giving notice of

rejection, then, if a time has been fixed for the return of

the goods, on the expii-ation of such time, and, if no time

has been fixed, on the expiration of a reasonable time.

What is a reasonable time is a question of fact."

See the following illustrations, namely:—Ellis v. Mortimer (1805),

1 B. & P. N. E. 257 ; Swain v. Shepherd (1832), 1 M. & Eob. 223;

Beverley v. Lincoln Gas Co. (1837), 6 A. & E. 829 ; 2 N. & P. 283;

Head v. TattersaU (1871), L. E. 7 Ex. 7 ; 41 L. J. Ex. 4; Ex parte

White (1879), L. E. 6 Ch. 397 ; 21 W. E. 465 ; Elphick v. Barnes

U) See note (i), p. 330. [1897] 1 Q. B. 201 ; 66 L. J. Q. B.
(k) It has recently been held that 149, where goods delivered "on

there is a custom in the fur trade sale or return" had been pledged
that a person ordering furs on ap- by the buyer, and the Court held

proval is liable for any loss [e.g., that the pledging of the goods by
by burglary) or injury occurring him was an " act adopting the

to the same while in his possession. transaction" within the meaning
Bevington v. Dale (1902), 7 Com. of the rule, so as to pass the pro

-

Cas. 112. perty in the goods to him, and con-

[l) The interpretation of this scquently that the pledgee obtained

rule was considered in the recent a good title to the goods as against

case of Kirkham v. Attenborough, the seller.
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(18S0), 5 C. P. D. 321 ; 49 L. J. C. P. 698
;

^jer cur. in Ex parte

Wingfield (1879), 10 Cli. D. 591 ; 40 L. T. 15.

" Eule 5.— (1.) Where there is a contract for the sale of unascer-

tained or future goods by description, and goods of that description

and in a deliverable state are unconditionally appropriated to the

contract, either by the seller witli the assent of the buyer, or by the

buyer with the assent of the seller, the property in the goods there-

upon passes to the buyer. Such assent may be express or implied,

and may be given either before or after the approiwiation is made.

"(2.) Where, in pursuance of the contract, the seller delivers

the goods to the buyer or to a carrier or other bailee or custodier

(whether named by the buyer or not) for the purpose of trans-

mission to the buyer, and does not reserve the right of disposal, he

is deemed to have unconditionally appropriated the goods to the

contract."

Goods are in a " deliverable state " when they are in such a state

that the buyer would, uxider the contract, be bound to take delivery

of them. See sect. 62 (4).

As to part (1) of this rule, see Eohde v. Thwaites (1827), 6 B. &

C. 388; 9 D. & E. 293; EUiot v. Pybus (1834), 10 Bing. 512;

4 M. & S. 389 ; Wilkins v. Bromhead (1844), 6 M. & G. 963
;

13 L. J. C. P. 74 ; Godts v. Eose (1855), 17 C. B. 229; 25 L. J.

C. P. 61 ; Jenner v. Smith (1869), L. E. 4 C. P. 270 ; Borrowman

V. Free (1878), 4 Q. B. D. 500 ; 48 L. J. Q. B. 65 ; Konig v. Brandt

(1901), 84 L. T. 748; 9 Asp. M. C. 199.

As to part (2) of the rule, reference may be made to Dutton v.

Solomonson (1803), 3 B. & P. 582 ; 7 E. E. 883 ; Ogle v. Atkinson

(1814), 5 Taunt. 759; 1 Marsh, 323; Fragano v. Long (1825),

4 B. & C. 219 ; 6 D. & E. 283 ; Dunlop i\ Lambert (1839), 6 C. & F.

600; 49 E. E. 143; Aldridge v. Johnson (1857), 7 E. & B. 885; 26

L. J. Q. B. 296.

Sect. 19. " (1.) Where there is a contract for the sale of specific

goods, or where goods are subsequently appropriated to the con-

tract, the seller may, by the terms of the contract or appropriation,

reserve the right of disposal of the goods until certain conditions

are fulfilled. In such case, notwithstanding the delivery of the

goods to the buyer, or to a carrier or other bailee or custodier for

the purpose of transmission to the buyer, the property in the goods

does not pass to the buyer until the conditions imposed by the seller

are fulfilled.

" (2.) "SMiere goods are shipped, and, by the bill of lading, the

goods are deliverable to the order of the seller or his agent, the

seller is prima facie deemed to reserve the right of disposal.

" (3.) Where the seller of goods di-aws on the buyer for the price,
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and transmits the bill of exchange and bill of lading to the buyer

together to seciu'e acceptance or payment of the bill of exchange,

the buyer is bound to return the bill of lading if he does not honour

the bill of exchange, and if he wrongfully retains the bill of lading

the property in the goods does not pass to him "
(;«).

The following cases illustrate this section, namely : Jenkyns v.

Brown (1849), 19 L. J. Q. B. 286 ; 14 Q. B. 496 ; Godts v. Eose

(1855), 25 L. J. C. P. 61 ; IT C. B. 229; Browne v. Hare (1858),

4 H. & N. 822 : 29 L. J. Ex. 6; Joyce v. Swan (1864), 17 C. B.

N. S. 84 ; Shepherd v. Harrison (1871), L. E. 5 H. L. 116 ; 40 I.. J.

Q. B. 148 ; Ex parte Banner (1876), 2 Ch. D. 278 ; 45 L. J. Bk. 73;

Mii-abita v. Imperial Ottoman Bank (1878), 3 Ex. D. 164 ; 47 L. J.

Ex. 418 ; Cohen v. Foster (1892), 61 L. J. Q. B. 643; 66 L. T. 616.

Sect. 20. "Unless otherwise agreed, the goods remain at the Risk

seller's risk until the property therein is transferred to the buyer, P'>'"»d facie

but when the property therein is transferred to the buyer, the goods ^i\\^

'

are at the buyer's risk whether delivery has been made or not. property.

" Provided that where delivery has been delayed through the

fault of either buyer or seller the goods are at the risk of the party

in fault as regards any loss which might not have occurred but for

such fault.

'

' Provided also, that nothing in this section shall affect the

duties or liabilities of either seller or buyer as a baUee or custodier

of the goods of the other party."

As illustrating this section, see Tarling v. Baxter, supra ; Fragano

V. Long (1825), 4 B. & C. 219 ; 6 D. & E. 283 ; Alexander v.

Gardner (1835), 1 Scott, 281, 630 ; 1 B. N. C. 671 ; Bull v. Eobison

(1854), 10 Ex. 342; 24 L. J. Ex. 165; Castle v. Playford (1870),

L. E. 7 Ex. 98; 41 L. J. Ex. 44; Martineau v. Eitching (1872),

L. E. 7 Q. B. 436 ; 41 L. J. Q. B. 227 ; Calcutta Co. v. De Mattos

(1863), 33 L. J. Q. B. 214.

It is to be noted that, although the property in a chattel may be Property

in the vendee, so as to make the loss fall on him if the thing were ^^'''lo^p

. .

° possession,
to perish, yet he may not be entitled to the possession. Thus, in

the case quoted above of Clarke v. Spence, we have seen that the

property in the materials passed to the purchaser as the building

of the ship proceeded, but the builder, nevertheless, had a right to

retain the fabric in order to comiilete it and earn the rest of the

price. So, too, in a ready money sale the vendor has a Hen for the

(m) But he can endorse the bill See the recent case of Cahn v.

of lading to a third person so as Pockett's Bristol Channel Steam
to g-ive such person a good title Packet Co., [1899] 1 Q. B. 643

;

to the goods as against the seller. 68 L. J. Q. B. 515.
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price. But, when goods are sold on credit, and nothing is said as

to the time of delivery, the purchaser is entitled to immediate

possession, both the right of property and the right of possession

vesting in him at once.

A learned and exhaustive discussion of the numerous cases

illustrating the above principles is contained in "Benjavnin on

Sale," see ith edition, p. 277.

Stoppage ill Transitu.

—^

—

[83] LICKBARROW v. MASON. (1788)

[2 T. E. 63 ; 1 H. Bl. 357 ; 5 T. E. 683.]

Freeman, of Rotterdam, sent an order to Turings, of

Hkiiddleburg, to sliip a quantity of corn to Liverpool.

Turings put the corn on board the ship " Endeavour,"

whereof the master was a Mr. Hohnes. Holmes signed

foiir hills of lading (usually, it may he remarked, only

three are signed) ; and of the four one he retained,

two were endorsed in blank by Turings and sent to

Freeman with an invoice of the goods shipped, and the

fourth was retained by Turings.

The sound ship " Endeavour" had not set sail very long

when tidings came to the ears of the Turings that Freeman

had become bankrupt. Rising to the occasion, they imme-

diately sent off the bill of lading that remained in their

custody to Mason & Co., of Liverpool, with a special

endorsement to deliver the corn to them for Tm-ings'

benefit. Pursuant to this special indorsement. Holmes,

when he arrived at Liverpool, delivered his cargo to the

Masons. In the meantime, however, and before he became

bankrupt, Freeman had sent his two bills of lading to
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Messrs. Lickbarrow duly negotiated for a valuable con-

sideration. Messrs. Lickbarrow, therefore, were anything

but pleased to find that Mason & Co. had got hold of the

corn, and they brought this action to try and make them

give it up. In this they were successful. Judgment was

given for the plaintiffs, on the ground that a bond fide

assignment of the biUs of lading defeats the vendor^s right to

stop in transitu.

Although the law relating to stoppage in transitu was codified by
the Sale of Goods Act, 1893, the i^revious case law on the subject

is useful to illustrate and explain the rules laid down in that Act.

The unpaid vendor of goods has a right, on the insolvency {n) of

the vendee, to stop the goods and retake possession of them while

on theu" way, and to retain them until payment or tender of the

price (0). The right to stop is personal to the vendor [ji) ; and can- Who may
not, for example, be exercised by a surety for the price of the ^t°P-

goods ((/). But, any time before the transitus is over, the vendor

may ratify the act of a stranger who has stopped the goods (r) ; and
a person who sends goods to be sold on the j oint account of himself

and his consignee may stop (s). The vendor may retake the goods,

though he holds the consignee's acceptance, and without returning

the bill {t).

It should be observed that there is a material distinction between Distinn-

an unpaid vendor's right over the goods in respect of his price and tion be-

an ordinary lien. The latter cannot exist without both the right ^^^^
,

and the fact of possession, and is lost and cannot be resumed if the rio-ht

party claiming it abandon either the possession, or the right to ^^'^. ^^^

possess the thing over which it is claimed : whereas '
' the vendor's ^^

1°^^

right in respect of his price is not a mere lien which he will forfeit

[n) " A person is deemed to be bill of lading has been indorsed, or

insolvent . . . who either has a consignor or agent who has him-
cca.st'd to pay his debts in the self paid, or is d'ireclhj responsible
ordinaiy course of business, or for, the price." Lb. s. 38 (2).

cannot pay them as they become (y) Siitken v. Wray (1805), 6

due, whether he has committed an East, 371 ; 2 Smith, 480.

act of banki'iiptcy or not." Sale (r) Bird v. Brown (1850), 4 Ex.
of Goods Act, 1803 (5G & 57 Vict. 78C ; 19 L. J. Ex. 154.

c. 71), s. G2 (3). (.<) Newsom r. Thornton (1805),
{o) lb. s. 44. G East, 17 ; 2 Smith, 207 ; and see

{p) " The term 'seller' includes Feise v. Wray (1802), 3 East, 93;
any person who is in the position 6 E.. R. 551.

of a seller, as, for instance, an (<) Edwards v. Brewer (1837), 2

agent of the seller to whom the M. & W. 375 ; 6 L. J. Ex. 135.
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The tran-

situs.

Pur-
chaser's

ship.

Lyons v.

Hoffnunff.

if he parts with the possession, but grows out of his original

ownership and dominion " (")•

In most stoppage in transitu cases the difficulty is to know
whether the journey was at an end or not. The i^rincijile to be

deduced from the cases is that the transitus is not at an end till the

goods have reached the place named by the buyer to the seller as

the place of their destination (;r), even though the goods be carried

in a ship chartered hy the buyer {y). If, however, the ship is the

buyer's own, the goods cannot generally be taken (2). Eeference

should be made to the case of Lyons v. HofPnung (o), where it was

held that where goods are intended by the purchaser to pass direct

from the possession of the vendors into the possession of a carrier,

to be carried to a destination contemplated at the time of purchase

by both parties, and though held by the carrier as the purchaser's

agent, they are still in transitu till the destination is reached, even

although the delivery to the carrier has been made in such sense as

to pass the property to the purchaser as owner. '

' The law

appears," said Lord Herschell, "to be very clearly and accurately

laid down by the Master of the Eolls in the case of BetheU v.

Clark (5). He says, ' When the goods have not been delivered to

the purchaser or to any agent of his to hold for him, otherwise than

as a carrier, but are still in the hands of the carrier as such, and for

the purposes of the transit, then, although such carrier was the

purchaser's agent to accept delivery so as to pass the property,

nevertheless the goods are in transitu, and may be stopped..'

"

And, though the goods remain in the hands of the carrier, the

transitus may nevertheless be over; as, for instance, where the

vendee pays the carrier a rent for warehousing (c), or where he has

done something equivalent to taking possession (rf), or where,

(«) See per Bavley, J., in Bloxam
V. Sanders (1825), 4 B. & C. at

p. 948: 7 D. & R. 396.

h-) Coates r. Railtou (1827), 6

B. & C. 427 ; 9 D. & R. 593.

(y) Berndtson v. Strang (1867),

L. R. 3 Ch. b^S ; 37 L. J. Ch.

665 ; I^x parte Rosevear China Clay

Co., Ee Cock (1879), 11 Ch. D.

560 ; 48 L. J. Bk. 100 ;
Briudley

V. Cilgwyn Slate Co. (1885), 55

L J. Q. B. 67. See, however,

BetheU v. Clark (1888), 20 Q. B. D.

615 ; 57 L. J. Q. B. 302 ; and

sect. 45 (5) of the Sale of Croods

Act, 1893.

(2) Schotsmans v. Lane, &c. Ry.

Co. (1867). L. R. 2 Ch. 332; 36
L. J. Ch. 361.

(ff) (1890), 15 App. Cas. 391
;

59 L. J. P. C. 79.

{b) Supra.

(c) Dixon V. Baldwen (1804), 5

East, 174; 7 R. R. 681; and see

Ux parte Barrow (1877), 6 Ch. D.
783 ; 46 L. J. Bk. 71 ; Miles'a case

(1885), 15 Q. B. D. 39 ; 54 L. J.

Q. B. 566.

(d) Ellis V. Hunt (1789), 3 T. R.
464; 1 R. R. 743; and see Foster
V. Frampton (1826), 6 B. & C. 107 ;

2 C. & P. 469; and IJx parte
Hughes (1893), 67 L. T. 598 ; 9

M. B. R. 294.
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'
' after tlie arrival of the goods at the appointed destination, the

carrier acknowledges to the buyer that he holds the goods on his

behalf and continues in possession of them, as bailee for the buyer,

and it is immaterial that a further destination for the goods may
have been indicated by the buyer" (<). And in the recent case of

Taylor v. G. E. Ey. Co. (/), Bigham, J., held that the seller was

not entitled to stop the goods as still being in transitu, where an

agreement had been arrived at between the buyer of goods con-

signed by carrier to await his orders and the carrier, that the goods

were to remain in the possession of the carrier as warehouse-keej)er

for the buyer. The transitus, however, is not determined by the Arrival

goods arriving at an intermediate stage, unless they are to be thence- '^^ inter-

forward at the orders of the buyer and in the hands of persons who
g^^^^ion

are to keep them for him (g). In Kendal v. Marshall (A), goods

had been sent by an unpaid vendor through a carrier to a forward-

ing agent appointed by the purchaser, and who received his orders

from the purchaser and not from the vendor ; and it was held that

the ti'ansit of the goods, ui:)on reaching the hands of the forwarding

agent, was at an end, and the right to stop in transitu lost, even

although the goods might have been intended to be sent to an

ulterior and subsequent destination. Bowen, L. J., said, in giving

judgment in this case, "In Coates v. Eailton, several cases were

cited by Bayley, J., in the course of his judgment, and the princii^le

to be deduced from them is, that where goods are sold to be sent to

a particular destination, the transitus is not at an end until the

goods have reached the place named by the vendee to the vendor as

then' destination. One exception, at least, is to be found in the

principle here laid down : the vendee can always anticipate the

place of destination, if he can succeed in getting the goods out of

the hands of the carrier. In that case the transit is at an end,

whatever may have been said as to the place of destination, and

this shows that the real test is not ivhat is said, hut ivhat is done."

The vendee therefore may shorten the transitus by going out to meet Vendee
the goods, and taking them from the carrier ; but a mere demand, meeting

even though backed by the production of a delivery order, will not ^*^° ^'

be sufficient to defeat the right to stop (/). On the other hand, the

{e) Sect. 45 (?,) of the Sale of {h) (1883), 11 Q. B. D. 356; 52
Goods Act, 1893. L. J. Q. B. 313 ; and see Bethell

if) [1901] 1 K. B. 774 ; 70 L. J. - ^^,S^,. Anderson (1842),
• ^' ^'•'- 9M. & W. 518; 11 L.J. Ex. 157;

(</) Smith V. Go88 (1808), 1 Camp. and see Coveutry v. Gladstone
282 ; 10 R. R. 684 ; MUls v. Ball (1868), L. R. 6 Eq. 41 ; 37 L. J.

(1801), 2 B. & P. 457; 5 R. R. Ch. 492; and sect. 45 (2) of the
653. Sale of Goods Act, 1893.

S.—C. Z
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How to

stop.

stopping
or de-
livering

part.

Assign-
ment of

biUof
lading.

Effect of

sub-sale or

pledge by
buyer.

carrier mmj not prolong the transit so as to give the vendor an

increased right of stoppage ; and if the carrier wrongfully refuses

to deliver the goods to the buyer the transit is deemed to be at an

end (A-).

To stop the goods, it is not necessary for the vendor to lay cor-

l^oreal touch on them. It is sufficient if he gives notice to those who

have the immediate custody of the goods; or, if to their employers,

so that they may have reasonable time to communicate it to such

persons in time to prevent a delivery to the buyer [l).

The stopping ofpart of the goods consigned has no effect on the

remainder, though the contract is entire {m). On the other hand,

the delivery of a part of goods sold under one entire contract, if

such delivery of part was made under such circumstances as to show

an agreement to give up possession of the whole of the goods, ivill

defeat the right to stop (h).

"If the goods are rejected by the buyer, and the carrier con-

tinues in possession of them, the transit is not deemed to be at an

end, even if the seller has refused to receive them back " (o).

The most usual way, however, in which the vendor's right is

defeated is by an absolute assignment of a bill of lading or other

document of title to a hondfide assignee for a valuable consideration.

An assignment, however, by the consignee of a document of title

by way of pledge will not defeat the vendor's right, subject to the

pledge (^5). The effect on the vendor's right of stoppage in transitu

of a sub-sale or pledge by the vendee is now regulated by the

47th section of the Sale of Goods Act, 1893, which is in the

following terms, namely :

—

" Subject to the provisions of this Act, the unpaid seller's right

of lien or retention or stoppage in transitu is not affected by any

{k) Sect. 45 (6) of the Sale of

Goods Act, 1893; and Bird v.

Brown (1850), 4 Ex. 786 ; 19 L. J.

Ex. 154.

[I) Whiteheads. Anderson, supra.

See also Phelps v. Comber (1885),

29 Ch. D. 813; 54 L.J. Ch. 1017;

aud sect. 46 of the Sale of Goods
Act, 1893.

(»?) Wentworth i\ Outhwaite

(1842), 10 M. & W. 436 ; 12 L. J.

Ex. 172 ; and see Jones v. Jones

(1841), 8 M. & W. 431; 10 L. J.

Ex. 481.

(m) Slubey v. Heyward (1795), 2

H. Bl. 504 ; 3 R. R. 486 ; Craw-
shay V. Eades (1823), 1 B. & C.

181 ; 2 D. & R. 288 ; Ex parte

Cooper, In re M'Laren (1879), 11

Ch. D. 68; 48 L. J. Bk. 49.

Sect. 45 (7) of the Sale of Goods
Act, 1893; and see per Lord Black-
bm-n, in Kemp v. Ealk (1882), 7

App. Cas. at p. 586 ; 52 L. J. Ch,
167.

((/) Sect. 45 (4) of the Sale of

Goods Act, 1893 ; and see Bolton
V. Lane. & Yorks. Ry. Co. (1866),

L. R. 1 C. P. 431 ; 35 L. J. C. P.
137.

[p) In re Westzinthus (1833), 5

B. & Ad. 817; 2 N. & M. 644;
Spalding v. Ruding (1843), 6 Beav.
376; 12 L. J. Ch. 503; but see

Leask V. Scott (1877), 2 Q. B. D.
376; 46 L. J. Q. B. 329.
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sale, or other disposition of the goods wliicli the buyer may have
made unless the seller has assented thereto.

'

' Provided that where a document of title to goods has been

lawfully transferred to any person as buyer or owner of the goods,

and that person transfers the document to a person who takes the

document in good faith and for valuable consideration, then, if such

last-mentioned transfer was by way of sale, the unpaid seller's

right of lien or retention or stoj^page in transitu is defeated, and if

such last-mentioned transfer was by way of pledge or other dis-

position for value, the unpaid seller's right of lien or retention or

stopijage in transitu can only be exercised subject to the rights of

the transferee" [q).

The effect of stoppage in transitu is not to rescind the contract, Effect of

but to give the vendor a lien on the goods (r) ; and the goods, stoppmg.

while detained, remain at the risk of the buyei-. The vendor has -'^lof*^ °*

vGuuor
no right at common law to resell them, at all events until the after

period of credit has expired ; after that period, the refusal of the stoppage,

buyer to receive the goods and pay the price probably entitles the

vendor to rescind the contract (.s). And " where the goods are of a

perishable natiu'e, or where the unpaid seller gives notice to the

buyer of his intention to resell, and the buyer does not within a

reasonable time pay or tender the price, the unpaid seller may re-

sell the goods and recover fi-om the original buyer damages for any

loss occasioned by his breach of contract "
(^).

A case on bills of lading, which illustrates the inconvenience of Bills of

the present system of having so many of them for the same lot of
^^dmg.

goods, is Glyn v. East and West India Dock Co. (7/), an action for

conversion against warehousemen who had, in a perfectly straight-

forward manner, delivered up some goods on the production of the

second bill, contrary to the interests of the plaintiffs, who were

indorsees for valuable consideration of the first. The defendants

were held not guilty of conversion.

In Sewell v. Burdick (r), it was held that the mere indorsement Sewell v.

and delivery of a bill of lading by way of pledge for a loan does not Burdick.

(</) This section is fully discussed B. & C. 99 ; 5 M. & R. 17; see

in their '
' Coinmentary on the Sale sect. 48 of the Sale of Goods Act,

of Goods Act, 1893," by W. C. A. 1893.

Ker & Pearson-Gee, pp. 255—263. (s) See Langfort r. Tiler (1705),

The other sections of this Act, deal- 1 Salk. 113 ; and Sm. L. C. p. 741
ing with the subject of 8toppa<;e (lltli ed.).

in transitu, are dealt with at length It) Sale of Goods Act, s. 48 (3).

in that treatise. See also Cahn r. {it) (1882), 7 App. Cas. 591 ; 52

Pockett's Packet Co., [1899] 1 L. J. Q. B. 146.

Q. B. 643 ; 68 L. J. Q. B". 515. {x) (1884), 10 App. Cas. 74 ; 54

(>•) Clay V. Harrison (1829), 10 L. J. Q. B. 156.

z2
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pass the projierty in tlie goods to tlie indorsee so as to transfer to

him all liabilities in respect of the goods within the meaning of the

Bills of Lading Act (18 & 19 Vict. c. Ill), s. 1.

Goods privilegedfrom Distress.

[84] SIMPSON V. HARTOPP. (1744)

[WiLLES, 512.]

Jolin Armstrong was a stocking-weaver of Leicester,

and rented a small cottage of the defendant Hartopp.

Early in 1741 he hired a stocking-frame from the plaintiff

Simpson at a few shillings a week for the purposes of his

trade. About the end of the year he got behindhand with

his rent, and Hartopp distrained on him. There was not

much for the bailiffs when they came ; indeed, so little

that there was not enough to satisfy the rent in arrear

without carrying off Simpson's stocking-frame. This was

done, although " the said John Armstrong's apprentice

was then weaving a stocking on the said frame."

Simpson afterwards brought an action of trover for the

stocking-frame, and succeeded in getting it restored to

him ; for a landlord has no right to distrain what is

actually hi use.

Landlord If -T- tenant does not pay his rent according to his contract, his

a favoured landlord has this advantage over other creditors, that, without
ere 1 or.

leaving to seek the assistance of a Court of law, he may take

possession of sufficient goods on the premises in the tenant's

occupation to satisfy the debt. This summary and anomalous

method of getting one's rights is called—not inappropriately, from

the tenant's point of view

—

distress.
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The general rule is that all personal chattels found on the All goods

demised premises can be distrained for rent. Simpson v. Hartopp 7°'^?^'; ^^^

introduces us to the exceptions to the rule.

The exceptions may be divided into two classes

—

Two

1. Things ahsolutehj privileged.
thine-.-

2. Things conditionally privileged. privileged.

1. Some things are ahsoJuMy pri-^aleged from distress ; under no (1.) Abso-

cii-cumstances can they be taken. Such things are

—

.®.,

(1.) Things in actual use. rni_-
"•'

'
. . . Tmngs m

Thus the exemption has been held to apj^ly to a horse, while it is actual use.

di'awing a cart [y) or being ridden (2). The ob-vious reason why
such things cannot be taken is that to try and do so ivouhl prohahJy

lead to a breach of the peace. Euther a nice point may some day

arise as to whether clothes merely tal-en offfor natural re^Mse are "in

actual use " or not (a). But such actual use must be shown as to

make it appear probable that a distress would have led to a breach

of the peace (&).

(2.) Fixtures Fixtures,

cannot be taken, because damage would he done to the freehold in

tearing them away. A mere temporary removal of fixtiu-es, how-
ever, for purposes of necessity will not destroy the privilege (c).

Nor can keys, charters, &c. be taken [d).

At common law, cocks and sheaves of corn and other farm Com and

produce, and growing crops could not be distrained; but were ^^o'^'ii^g'

absolutely privileged. By an Act of William and Mary(<'), any

person having rent in aiTcar and due uj^on any demise, lease, or

contract, may seize and seciu-e any sheaves or cocks of corn, or corn

loose or in the sti'aw, or hay lying or being in any bam or granary,

or upon any hovel, stack, or rick, or other-^se upon any part of the

land or ground charged with such rent, and lock up or detain the

same in the place where the same shall be found, for, or in the

natui'e of, a distress, until the same shall be replevied or sold ; but

the same must not be removed fi'om such place to the damage of the

{y) Field v. Adames (1S40), 12 (c) Gorton v. Falkner (1792), 4

A. & E. 649. T R. 565 ; 2 R. R. 463.

{z) Storey r. Robinson (1795), 6 Jr/; HellawelU-. Eastwood (1851),

T. R. 138 ; 3 R. R. 137 ; Co. Litt. ^ Ex. 295 ; 20 L. J. Ex. 154.

47 a ; Read v. Burley (1597), Cro. i^) 2 W. & M. sess.l, c._5, s. 3.

EUz. 594. ^ ^'"^^^ of goods distraiued in pur-
suance of this Act must be a sale

(a) See Bissett v. Caldwell (1791), to a third party, and if the laud-
Peake, 50 ; 1 Esp. 206, n. ; Baynes lord purchase the goods himself
V. Smith (1794), 1 Esp. 206. the property in them does not pass

{b) Bunch v. Kensington (1841), to him: Moore r. Sinaer Manufac-
1 Q. B. 679 : 10 L. J. Q. B. 203. turing Co., [1903] 2 K. B. 168.
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owner. This Act, however, did not give the landlord a right to

distrain growing corn or crops, but an Act with that object was

passed in George the Second's reign. 11 Geo. 2, c. 19, ss. 8 and 9,

authorizes him to seize " uU sorts of corn and grass, hops, roots,

fruits, j)iilse, or other j)roduds whatever, lohich shall he growing'^ on

any part of the estates demised or holden, " and the same to cut,

gather, make, cure, carry, and lay up, ivhen ripe, in the barns, or

other j)roper j^lace "—on the premises, if possible ; if not, as near

thereto as practicable. It is to be observed that this statute extends

only to crops which become "ripe," and which when ripe ai-e

" laid up," and that they must not be taken before they are ripe-

Trees, In Clarke v. Gaskarth(/), it was held that young trees, shrubs,
shrubs,

jjj^jj jjlants growing in a nursery ground could not be distrained,

as they were not ejusdem (/f?^ en's with the "products" specified in

the 8th section of the Statute of George. Notice of the place where

the distress is lodged is to be given to the tenant within a week of

the lodgment.

The grantee of a rent charge cannot take growing crops under

11 Geo. 2, c. 19, but he can take hay or straw loose or in the

stack ((/).

Trade.
^3_^ Goods delivered to a person in the way of his trade {h).

The ground of this exemption is public policy, which requires

that no unnecessary impediments shall be thrown in the way of

trade and commerce. The trade, however, must be a "public"

ti'ade, that is, one carried on generally for the benefit of any persons

who choose to avail themselves of it, as distingiushed from a special

employment by one or partictdar individuals. The trade need not

be public in the sense that all the King's subjects have a right to

insist on the trader accepting their goods (/). But an artist to

whom a picture is delivered to alter is not therein a pubHc

trader (A-).

'
' Under this head are included corn sent to a miller to be

ground (?) ; a horse sent to a farrier's to be shod {m) ; materials sent

(/) (1818), 8 Taunt. 431 ; 2 third person, because the privilege

Moore, 491. depends on the actual delivery to the

[g) See Johnson v. Faulkner tenant by the owner of the goods.

(1842), 2 Q. B. 925; 5 G. & D.
(j) Muspratt v. Gregory (1836),

184; MUler r. Green (1831), 2 Cr. 1 M. & W., per Parke, B.,atp. 653;
& J. 143 ; 8 Bing. 92 ;

and 4 Geo. 2, 6 L. J. Ex. 34 ; and see Gibson v.

c. 28, s. 5. Ireson (1842), 3 Q. B. pp. 44, 46.
(h) Bee Clarke v. Millwall Dock ,,^ ^ tr,,^„.r, ., ivr^oc neon

Co. (1886), 17 Q. B. D. 494; 55 ^^^^°^ fo°
^ ^- ^°'' ^^^^^^'

L. J. Q. B. 378, where a ship "
* ' '

while buildmg was held liable to (0 <^o- L'"*- 4' a.

be distrained by the shipbuilder's {m) Year Book, 22 Ed. 4, fol.

landlord though belonging to a 49 b.
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to a mam;facturor to be worked up (h), including the case of

material delivered to a weaver to be manufactured at his own
home(o); beasts sent to a butcher to be slaughtered (^3); goods

deposited for the purpose of sale with a factor (</), a commission

agent (r), or auctioneer (s) ; or placed for safe custody in the ware-

house of a wharfinger {t) ; or pledged with a pawnbroker («) ; and

goods delivered to a carrier to be conveyed by him to some place,

whether he is strictly a common carrier or no, provided he carries

the goods of all persons indifferently " {x).

But the goods must be on the premhcs ol the jaerson exercising the

trade, or they will not be privileged (^). Thus, if you entrust a

horse to an innkeeper, so long as it remains on the inn premises,

the innkeeper's landlord cannot touch it ; but if the innkeeper

removes it to a friend's stable half a mile off, it is not privileged as

against that person's landlord (2).

The necessities of commerce account also for the protection of Cattle iii

cattle in («) or going to a fair or market (&). If the distance is °^ on the

great enough to require a night's rest, they cannot be distrained by market,

the landlord of a field into which they are put to graze for the

night (&).

The Agricultural Holdings Act, 1883(c), on the holdings to

which that Act applies, gives absolute protection against distress

for rent to " agricultural or other machinery which is the hond fide

property of a person other than the tenant, and is on the premises

of the tenant under a hond fide agreement with him for the hire or

use thereof in the condiict of his business, and live stock of all

kinds which is the hond fide property of a person other than the

tenant, and is on the premises of the tenant solely for breeding

pui'iTOses."

(h) Gibson v. Ireson, mpra

;

C. B.N. S. 479; 34 L. J. C. P.
Read v. Burley (1597), Ore. Eliz. 150.

549. (.r) Gisbom-n v. Hurst (1710), 1

(0) Wood V. Clarke (1831), 1 Cr. Salk. 249; Fawcett's Landlord aud
& J. 484 ; 9 L. J. Ex. 187. Tenant, p. 231 (2nd ed.).

(j») Brown v. Shevill (1834), 2 (//) Lyons v. Elliott (1876), 1

A. & E. 138 ; 4 L. J. (N. S.) K. B. Q. B. D. 210 ; 45 L. J. Q. B. 159
;

50. and see Tapling v. We.ston (1883),

{q) Gilman v. Elton (1821), 3 Br. 1 C. & E. 99.

& B. 75 ; 6 Moore, 243; Mathias {z) Crosier v. Tomkinson (1759),
V. Mesnard (182G). 2 C. & P. 353. 2 Ld. Ken. 439.

(r) Eindon v. M'Laren (1845), 6 {n) Co. Litt. 47 a.

Q. B. 891 ; 14 L. J. Q. B. 183. {h) Tate v. Gleed (1784), 2 Wms.
(*) Adams v. Grane (1833), 1 Cr. Saund. 675, note (.*) (od. 1871);

& M. 380; 2 L. J. (N. S.) Ex. Nuf,'cnt v. Kirwaii (18;58), 1 .Icbb

105. & Sy. 97 ; Lyons v. Elliott (1876),
(t) Thompson 'y.Ma8hiter( 1823), 1 Q. B. D. 214; 45 L. J. Q. B.

1 Bing. 283 ; 1 L. J. C. P. 104. 159.

(w) Swire v. Leach (1865j, 18 [c) 46 & 47 Vict. c. 61, s. 45.
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Perishable
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(4.) Per ishahJr goods

canuot (unless by statute) be taken, because tbcy cannot be restored

in tbe same plight, and at common law a distress is a mere pledge.

Tbus tbe flesb of animals lately slaughtered cannot be distrained {d).

Nor can money unless in a bag, so that the same identical coins

may be recovered (e).

(5.) Animals fnxe nutura-

;

because no one has any valuable property in them. But animals

ferce naturce in a state of confinement and civilization {e.g., dogs,

deer in a park, birds in cages, &c.) are distrainable (/).

(6.) Goods in the custody of the law.

Thus, goods which have been distrained damage feasant, or taken

in execution, are not distrainable {g). And goods are deemed to be

still in the custody of the law until they are ready for removal, and

the purchaser from the sheriff has had a reasonable time to remove

them (/;). But fraudulent and irregular executions will not prevent

a distress (/), and it has been held that the exemption does not ex-

tend to goods in the custody of a messenger under a fiat in bank-

ruptcy {k), or a receiver appointed by the Court, but the leave of

the Court should be obtained (/). But where a mortgagee has

appointed a receiver under sect. 19 of the Conveyancing Act, 1881,

the mortgagor cannot distrain for arrears of rent, except by the

authority of the receiver, who is the only person who can levy a

valid distress (m). Moreover, by 14 & 15 Vict. c. 25, s. 2 (which

was passed in order to reverse the law as laid down in Wharton v.

Naylor («)), growing crops seized and sold by the sheriff under an

execution are hable, so long as they remain on the land, to be dis-

trained for the rent which becomes due after the seizure and sale,

if there is no other sufficient distress. See also 56 Geo. 3, c. 50.

(7.) The goods of an ambassador, or his servants {o).

[d) Morley v. Pincombe (1848), 2

Ex. 101 ; 18 L. J. Ex. 272.

(e) 1 Roll. Abr. 667; 2 Bac.
Abr. 109.

(/) Davies v. Powell (1737),

Willes, 46 ; Morgan r. Aber-
gavenny (1849), 8 C. B. 768; Ford
r. Tynte (1862), 31 L. J. Ch. 177

;

and see Reg. r. Shickle (1868),

L. R. 1 C. 0. R. 158; 38 L. J.

M. C. 21.

(ff)
Peacock v. Purvis (1820), 2

Bro. & B. 362 ; 5 Moore, 79.

(h) Wharton v. Naylor (1848),

12 Q. B. 673; 17 L. J. Q. B. 278;
Be Benn Davis (188.5), 55 L. J.

Q. B. 217 ; 54 L. T. 304.

(«) Blades v. Arundale (1813), 1

M. &S. 711; 14 R. R. 555.

(/.:) Briggs V. Sowry (1841), 8

M. & W. 729.

(0 Me Sutton (1863), 32 L. J.
Ch. 437 ; 8 L. T. 343 ; and see

Ee Till (1873), 16 Eq. 97 ; 42 L. J.

Bk. 84.

(m) Woolston v. Rosa, [1900] 1

Ch. 788 ; 69 L. J. Ch. 363.

(«) (1848), 12 Q. B. 673; 17 L. J.

Q. B. 278.
(o) 7 Ann. c. 12, s. 3. Macartney

V. Garbutt (1890), 24 Q. B. D. 368;
62 L. T. 656. But the privilege
only covers goods upon premises
occupied for purposes of the em-
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(8.) The goods of a lodger, Lodgers,

by virtue of the Lodgers' Goods Protection Act, 1871 {p). The Act

does not define a " lodger," and the omission has led to a good deal

of litigation (q), to which it is not necessary to refer in detail. If

the lodger's things have been seized, he must write out a declara-

tion and an inventory, and serve the landlord with the document (r).

If he does that in the proper way, complying faithfully with the

requirements of the Act, he will get his things back. See, however,

Thwaites v. Wilding («), where Bowen, L. J., said, " I think it clear

that a lodger is relieved only when the terms of the Lodgers' Goods

Protection Act have been rigidly complied with. A lodger must

make a fresh declaration each time that a distress is levied on his

goods. A declaration made at the time of levying one distress will

not protect him against a second and subsequent distress. The

statute is not for the benefit of the lodger alone ; the superior land-

lord is to enjoy a correlative benefit; he is to receive in part

discharge of his claim payment of any rent which may be due from

the lodger to his immediate landlord. The declaration required

from the lodger must state that the goods seized are his, and

whether any and what rent is due from him. The property in the

goods seized may vary from time to time, and the state of account

between the lodger and his immediate landlord may vary in like

manner When a fresh distress is levied, it must be

met by a fi'esh declaration."

(9.) Frames, looms, &c., used in the wooUen, cotton, or silk manu- Looms.

factures {t).

(10.) Gas meters and fittings belonging to a gas company incorpor- Gas

uted hy Act of Parliament {u).
meters.

(11.) Railway rolling stock in any works not belonging to the tenant Railway

of the works {x).

'

^°^JS^

(12.) Meters and pipes the property of a waterworks compjany which

are used for the supply of water to a house [y).

bassy ; Novello v. Toogood (1823), (*) (1883), 12 Q. B. D. 4 ; 53 L. J.

1 B. & C. 554 ; 1 L. J. K. B. 181. Q. B. 1 ; but see Ex parte Harris

[p) 34 & 35 Vict. c. 79. (1885), 16 Q. B. D. 130 ; 55 L. J.

[q) See Morton i\ Palmer (1881), M. C. 24 ; where it was held that,

51 L. J. Q. B. 7 ; 45 L. T. 426

;

if no rent was due from a lodger,

Ness V. Stephenson (1882), 9 Q. B. the declaration need not state the
D. 245 ; 47J. P. 134; Heawood v. fact, nor need it state that the
Bone (1884), 13 Q. B. D. 179; 51 declarant was a lodger.

L. T. 125; Phillips v. Henson (it) 6 & 7 Vict. c. 40, ss. 18 and 19.

(1877), 3 C. P. D. 26; 47 L. J. [u) Gasworks Clauses Act, 1847
C. P. 273. (10 Vict. c. 15), s. 14.

(r) A form of declaration is given {x) 35 & 36 Vict. c. 50, s. 3.

in Fawcett's Landlord and Tenant, {y) Waterworks Clauses Act,

p. 243 (ij (2nd ed.). 1847 (10 & 11 Vict. c. 17).
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Tools.
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tural

(13.) Electric lighting ai^paratus (2).

(14.) Section 4 of the Law of Distress Amendment Act, 1888 (a),

exempts fi'om distress the wearing apparel and heddlmj [h) of the

tenant or his family, and the tools and implevients of his trade [c) to

the value of £0.

Eeferonce may here be made to the novel j)oint decided in the

case of Tadman v. nenman((7), where it was hold that a person

who lets premises to which he has no title, cannot distrain

for arrears of rent due from the tenant the goods of a third person

which happen to have been brought on to the premises by the

tenant's licence; the reason being that, although a tenant is

estopped from disputing his lessor's title, third persons, not

claiming possession under the tenant, are not so estopped.

2. Certain other things are privileged conditionally. They can be

taken, but only when there are not sufficient other goods on the

premises to satisfy the landlord's claim. Such things are

—

(1.) Tools of trade ;

e.g., a navvy's pickaxe, a doctor's stethoscope, a stocking-weaver's

frame, or a lawyer's " Leading Cases." It would be contrary to

public policy to take the means whereby a man lives (e). (Of

course, if the lawyer were actually reading his law-book, or the

doctor using his surgical instrument, such things would be abso-

lutely privileged as being in actual use.)

Ledgers, day-books, vouchers, and other business papers are not

distrainable
( /).

(2.) Beasts of the plough and sheep (g).

But colts, steers, and heifers are not privileged (A) ; and beasts

of the plough may be distrained if the only other subject of distress

is growing crops (?). Moreover, beasts of the plough can be dis-

trained for poor-rates, whether there are other things on the

premises or not (A').

The 45th section of the Agricultural Holdings Act, 1883 (l), pro-

(2) Electric Lighting Act, 1882

(45 & 48 Vict. c. 56).

(ff) 51 & 52 Vict. c. 21.

(b) "Bedding" iucludes "bed-
stead." Davis V. Harris, [190u] 1

Q. B. 729; 69 L.J. Q. B. 232.

(c) As to sewing-machine, see

Churchward v. Johnson (1889), 64

J P. 326 ; and Masters r. Fraser

(1902), 85 L. T. 61 1 ; 66 J. P. 100.

{d) [1893] 2 Q. B. 168 ; 57 J. P.

664.

(e) Gorton r. Falkner (1792), 4

T. R. 565 ; 2 R. R. 463.

(f) Woodf. Landl. & Ten. p. 470
(14th ed.).

((/) See 51 Hen. 3, stat. 4.

(h) Keen v. Priest (1859), 4 H.
& N. 236 ; 28 L. J. Ex. 157.

(f) Piga-ott V. Birtles (1836), 1

M. & W.'441 ; 2 Gale, 18.

(/,) Hutchins r. Chatnbers (1758),

1 Burr. 579 ; 2 Ld. Ken. 204.

(/) 46&47 Vict. c. 61. It should
be noted that sects. 49—52 of this

Act were repealed by the Law of

Distress Amendment Act, 1888 (51

& 52 Vict. c. 21), 8. 8.
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tects the live stock of a third person brought on to a holding to Holdings

which the Act applies to be fed at a fair jirice, provided that there ^'^*' 1^83.

is other sufficient distress which can be taken. The " fau" price"

need not be in money. In the London and Yorkshire Bank v.

Belton (rti) cows were agisted on the terms "milk for meat,"

—

i.e., " Milk for

that the agister should take theii' milk in exchange for their ™®^''-

pasturage—and it was held that the agistment was within the Act.

" The question is," said Lord Coleridge, C. J., " what is the mean-

ing of the words ' fair price.' Putting aside pedantic and scholastic

refinements and derivations, ' price' in ordinary colloquial language

does not always mean money, and ' fair price ' does not always

mean ' coin of the realm.' We say that a man got something and

paid a fail- price for it without meaning that he paid so many
pounds, shillings and pence, but meaning only that he paid a fair

equivalent, for what he got." " I cannot gather from the section,"

said Mathew, J., " the slightest hint of an intention in the legisla-

ture to confine the provision to cases where contracts of agistment

shall be for money and money only."

The effect of taking privileged goods is to make the distraining Trespass

landlord a trespasser ah initio. But where part only of the goods """O-

distrained are privileged, he is a trespasser ah initio in respect of

that part only (?i). Douhle the value of goods disti'ained and sold

where no rent is due may be recovered by the owner of the

goods (o).

It is provided by statute, 2 Vt'Ul. & M. c. 5, s. 4, that uj)on any Damages

pound breach or rescous of goods distrained for rent, the person ^°^ pound

grieved thereby shall in a special action wpon the case recover rescous of

trehle damages and costs against the offender. By 5 & 6 Vict. c. 97, goods,

that part of this section which relates to treble costs is repealed, but

that relating to treble damages is still left in force. And it has

recently been held(jj) that an action is maintainable by the land-

lord under this section without proof of any special damage suffered

by him.

Generally, a distress cannot be levied elsewhere than on the Fraudu-

tenant's premises (5). But if, while his rent is in arrear, he lentre-

" fraudulently or clandestinely " (r) removes his goods, to prevent o-oods

(>») (1885), 15 Q. B. D. 457 ; 54 B. & C. 141 ; 6 Bing. 150 ; but see

L. J. Q. B. 568. Gilliua-ham v. Gwyer (1867), 16
(/-*) Harvey v. Pocock (1843), 11 L. T.'640.

M. & W. 740 ; 12 L. J. Ex. 434. (r) The word connecting these

(0) 2 Will. & M. c. 5, s. 4. adverbs being " or," not " and,"

Ip) Kempr. Christmas (1898), 79 it has been held that a landlord is

L. T. 233. justified under the statute in fol-

{q) Buszard v. Capel (1828), 8 lowing goods removed without the
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a distress, his landlord may, witliin tHi'ty days after such removal,

follow and take them from the place to which they have been

removed (s). If, however, before getting at them, the goods have

been sold to a bond fide purchaser for valuable consideration, he

will be too late(<). In Gray v. Stait(zf), it was held that a land-

lord could not follow and distrain his tenant's goods which had

been fraudulently removed to prevent a distress for rent due, if at

the time of the distress the tenant's interest in the demised pre-

mises had come to an end and he was no longer in possession.

"The statute 11 Geo. 2, c. 19, s. 1," said Bowen, L. J., "allows a

distress uj)on goods fraudulently removed, only where a distress

could have been lawfully made if they had remained upon the de-

mised premises. The argument for the defendants is not assisted

by the provisions of 8 Anne, c. 14, ss. 6, 7 (a;); these enactments

merely provide that the goods of the tenant may be distrained

after the expiration of the tenancy whilst he remains in possession."

Where goods distrained for rent by a landlord have been im-

pounded on the premises under II Geo. 2, c. 19, s. 10, it is not

requisite that any one on the landlord's behalf should be left in

possession of the goods {y).

It may be observed that a landlord's right of distress may be

waived or postponed by agreement with the tenant; and it has

been held that the mere fact that a bill of exchange is given by a

tenant to his landlord in respect of rent due is, at least, some

evidence of an agreement by the landlord to suspend his right of

distress until the bill should have matui-ed (z).

Although a lease is not determined at law by a contract by the

lessee to purchase the reversion, still in equity the landlord's right

to distraiii is suspended pending completion of the contract ; but if

the contract is released or abandoned, or the lessee by unreasonable

delay loses his right to specific performance, the landlord may then

distrain (a).

The Law of Distress Amendment Act, 1888 (51 & 52 Vict. c. 21),

slightest attempt at concealment.

Opperman v. Smith (1824), 4 Dowl.

& R. 33 ; 2 L. J. K. B. 108.

[s) 11 Geo. 2. c. 19.

[t) Sect. 2. But under sect. 3,

the landlord may recover double

the value of the goods. See the

recent cases of Tomlinson v. Con-

solidated, &c. Corporation (1890),

24 Q. B. D. 135 ; 62 L. T. 162 ;

Hobbs V. Hudson (1890), 25 Q. B.

D. 232; 59 L.J. Q. B. 562.

(m) (1883), 11 Q. B. D. 668; 52

L. J. Q. B. 412.

{x) As to the effect of this Act,
see Wilkinson v. Peel. [1895] 1

Q. B. 516 ; 64 L. J. Q. B. 178;
distingiiishing Nuttall v. Staunton
(1825), 4 B. & C. 51 ; 3L. J. K.B.
135.

(y) Jones v. Biemstein, [1900] 1

Q.B. 100; 69 L. J. Q. B. 1.

(z) Palmer v. Bramley, [1895] 2

Q. B. 405 ; 65 L. J. Q. B. 42.

{a) See Ellis v. Wright (1897),
76 L. T. 522.
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provides that no person shall act as bailiff to levy any distress for ment Act,

rent, unless authori^ied to act as a bailiff by a certificate of a l°°°'

county court judge, and any person not holding such a certificate

who levies a distress is deemed to be a tres^jasser {b). The goods

distrained cannot be sold until the expiration of fifteen days from

their seizure, provided the tenant so require in writing, and give

security for any additional costs thereby incurred.

The costs of distress are regulated and restricted by the Distress

for Eent Eules, 1888.

Eeference should also be made to section 160 of the County County

Coui-ts Act, 1888 (51 & 52 Vict. c. 43), which provides that when 9°^ggg
goods in a tenement for which rent is due are taken in execution

g. leo.
'

under the warrant of a county court, the landlord may claim the

rent due to him by delivering a notice in writing signed by
himself or his agent, stating the amount of rent claimed to be in

arrear, and the time for and in respect of which such rent is due, to

the bailiff making the levy, and such bailiff shall, in making the

levj', in addition thereto distrain for the rent so claimed (c). Such

claim, however, must be made within five clear days from the date

of such taking, or before the removal of the goods, and is only

available for four weeks' rent where the tenement is let by the

week, or for two terms of payment where the letting is for any

other term less than a year, or one year's rent in any other case.

Agricultural Fixtures, &€.

ELWES V. MAW. (1802) [85]

[3 East, 38 ; 6 E. E. 523.]

The question iu this case was whetlier the tenant of a

farm in Lincolnshire was entitled, at the expiration of his

lease, to demolish and cart away a beast house, a car-

(i) See Hogarth v. Jennings, Vict. c. 24).

[1892] 1 Q. B. 907; GIL. J. Q. B. (c) See Hughes v. Smallwood
601; and the Law of Distress (1890), 25 Q. B. D. 30C ; 59 L. J.

Amendment Act, 1895 (58 & 59 Q. B. 503.
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Fixtures.

Agri-
culture.

penter's house, a pigeon house, ami other fixtures he had

put up. It was held that he could not do this, and that

they became the landlord's.

Tlie two principles, that wlien an object is so attaclied to tlie

house as to become part thereof, it goes to the heir, and that when,

from its nature and purpose, it is clearly not intended to form part

of the realty, but is only attached thereto for the purpose of enjoy-

ment during the occupancy of its owner, it is removable and goes

to the executor, have been established from the earliest times and

are still in force. These principles govern all cases of fixtures,

whether between landlord and tenant or tenant for life and

remainderman, and any apparent change in the law is not in the

principles themselves, but arises from their application under

altered conditions of life and habits (cZ). To determine whether or

not an object has become part of the freehold, regard must be had

to all the circumstances of the particular case—to the taste and

fashion of the day as well as to the position in regard to the

freehold of the person who is supposed to have made that which

was once a mere chattel part of the realty ; the mode of annexation

is only one of the circumstances of the case, and not always the most

important, and its relative importance is probably not what it was

in ruder or simpler times (e). Thus, where the mortgagor of a

fi-eehold dwelling-house, after the execution of the mortgage,

removed certain fixed grates from the house, and substituted for

them an equal number of dog-grates, which were not physically

attached to the freehold, but rested in their place merely by their

own weight, it was held that, the true inference being that the

dog-grates were substituted for the purpose of improving the

inheritance, they were fixtures (/).

The Agricultural Holdings Act of 1883 [(j) has considerably

extended the rights of agricultural tenants to remove fixtures.

The 34th section of that Act is as follows :

—

" Where after the commencement of this Act a tenant affixes to

{d) Leigh v. Taylor, [1902] A. C.

157 ; 71 L. J. Ch. 272 ; affirming

the decision of the Court of Appeal
reported sub nom. In re De Falbe,

Ward r. Taylor, [1901] 1 Ch. 523

;

70 L. J. Ch. 286 ; where it was
held that tapestries affixed by
means of nails and moulding to

walls by a tenant for life, which
were removable, and had in fact

been removed without damage to

the structure, belonged to the

tenant for life, who erected them,
and were removable by his execu-
tors after his death. See the earlier

cases of D'Eyrcourt v. Gregory
(18G6), L. R. 3 Eq. 382; 36 L. J.

Ch. 107 ; and Norton v. Dashwood,
[1896] 2 Ch. 497; 65 L. J. Ch.

737.

{() Ibid., per Lord Macnaghten.

If) Monti V. Barnes, [1901] 1

K. B. 205 ; 70 L. J. K. B'. 225.

(</) 46 &47 Vict. c. 61.
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his holding any engine, machinery, fencing, or other fixture, or

ei'ects any building for which he is not under this Act or otherwise

entitled to comj^ensation, and which is not so affixed or erected in

pursuance of some obligation in that behalf or instead of some

fixtiire or building belonging to the landlord, then such fixture or

building shall be the property of and be removable by the tenant

before or within a reasonable time after the termination of the

tenancy.

" Provided as follows :

—

" (1.) Before the removal of any fixture or building, the tenant

shall pay all rent owing by him, and shall perform or satisfy

all other his obligations to the landlord in resj^ect of the

holding.

" (2.) In the removal of any fixture or building, the tenant shall

not do any avoidable damage to any other building or other part of

the holding.

" (3.) Immediately after the removal of any fixture or building

the tenant shall make good all damage occasioned to any other

building or other j^art of the holding by the removal.

" (4.) The tenant shall not remove any fixture or building with-

out giving one month's jjreviou-^ notice in writing to the landlord

of the intention of the tenant to remove it.

" (5.) At any time before the expiration of the notice of removal,

the landlord, by notice in writing given by him to the tenant, may
elect to purchase any fixtiire or building comprised in the notice of

removal, and any fixture or building thus elected to be i^urchased

shall be left by the tenant, and shall become the property of the

landlord, who shall pay the tenant the fair value thereof to an in-

coming tenant of the holding ; and any difference as to the value

shall be settled by a reference under this Act, as in case of com-

pensation (but without appeal)."

And the Market Gardeners' Compensation Act, 1895 [h), extended Market

the provisions of the above section to market gaidens. gardens.

Fixtures erected for purposes of trade, ornaritcnt, or domestic use Trade,

may, as a rule, be freely removed by the tenant, provided they can ^^''^^-

be removed tuitliout material injury to the freehold (r). Thus, the domestic
tenant can remove machinery and utensils of a chattel nature, fixtures

may gene-

(h) 58 & 59 Vict. c. 27. See Tyr. 604 ; 2 Cr. & M. 181 ; Martin

Smith V. Callander, [1901] A. C. «'• I^oe (18r,7), 26 L. J. K. B. 129
;

297 ; 70 L. .J. P. C. 53 ; Mears v. 7 E. & T5. 211 ; Gibs(m r. Hainmer-

Callan.Ier, [19011 2 Ch. 388 ; 70 smith Ry. Co. (1862), 2 Dr. & Sm.

L J Ch Q-n 608 ; 32 L. J. Ch. 337 ;
and Wake

V. Hall (1883), 8 App. Cas. 205;
(i) Trappes v. Harter (1833), 3 52 L. J. Q. B. 494.
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rally be
removed.

Fixtures
must be
rem.oved
during
tenancy.

such, as salt-pans (A-), vats, &c. for soap-boiling (/), engines for

working collieries (m), or other trade purposes (n), and also build-

ings of a slight description, sucb as a varnish-house (o), or a Dutch
barn set up for trading purj^oses [p). The right of removal exists

where the things can be taken away bodily, or if, by reason of

their bulk and complexity, it should be necessary to take them to

pieces, they can be put together in the same form in some

other place ((/). As to glass-houses, shrubs, box-borders, &c.,

an ordinary tenant cannot remove such things, but a nursery-

man may (r). It has been held that a collection of stuffed birds in

cases fixed to the walls may be removed (s). As regards articles of

domestic utility it has been hold that a tenant may remove stoves

and grates (i) ; beds fastened to the wall or ceiling («); kitchen

ranges, ovens and coppers (cc)
;
pumps {y) ; bells (z) ; and cup-

boards («). " The tests whether an article falls under the present

class seem to be (1) that it is an article of domestic convenience,

(2) that it is slightly affixed, and (3) that it can be moved
entire" (&).

On the whole, then, as between landlord and tenant, the maxim
" quicquid plantatur solo, solo cedit " has lost much of its pristine

force and application. But the tenant must take care to remove

his fixtures during the tenancy (c), even though the lease determines

(/i) Lawton v. Salmon (1782), 1

H. Bl. 259, note («) ; 2 R. R. 764.

(1) Poole's Case (1704), 1 Salk.

368.

{m) Lawton v. Lawton (1743), 3

Atk. 13; Dudley v. Warde (1751),

Ambl. 113 ; Wardt^. Dudley (1887),

57 L. T. 20.

{n) Climie v. Wood (1869), L. R.
4 Ex. 328 ; 38 L. J. Ex. 223.

(o) Penton v. Robart (1801), 2

East, 88 ; 4 Esp. 33.

(p)' Dean v. Allaley (1799), 3

Esp. 11. See Fitzherbert v. Shaw
(1789), 1 H. Bl. 258.

(q) Whitehead v. Bennett (1858),

27 L. J. Ch. 474; 6 W. R. 351.

(;•) Empson v. Sodeu (1833), 4

B. & Ad. 655 ; 1 N. &" M. 720

;

Penton v. Robart (1801), 2 East,

88 ; 4 Esp. 33 ; Buckland v. Butter-

field (1820), 2 Bro. & _B. 54 ; 4

Moore, 440 ; and Mears v. Callan-

der, [1901] 2 Ch. 388; 70 L. J.

Ch. 621.

(.s) Hill V. BuUock, [1897] 2 Ch.

482 ; 66 L. J. Ch. 705. As regards

tapestries, see Leigh v. Taylor,

supra.

(t) Grymes v. Boweren (1830), 6

Bing. 437; 8 L. J. O. S. C. P.

140; R. V. Dunstan (1825), 4 B. &
C. 686; Ex parte Barclay (1855), 5

D. M. & G. 410 ; 25 L. J. Bk. 1

;

R. V. Lee (1«66), L. R. 1 Q. B.

254 ; 35 L. J. M. C. 105.

(?<) Ex parte Quincy (1750), 1

Atk. 478.

(.*•) Lawton v. Lawton (1743), 3

Atk. 15. See Winn v. Ingilby

(1822), 5 B. & A. 625 ; 1 D. & R.
247 ;

' Darby v. Harris (1841), I

Q. B. 895 ; 10 L. J. Q. B. 294.

(//) Grymes v. Boweren, supra.

[z) Lyde v. Russell (1830), 1 B.
& Ad. 394 ; 9 L. J. K. B. 26. See
Pugh V. Arton (1S69), L. R. 8 Eq.
626; 38 L. J. Ch. 619.

(«) R. v. Duustan, supra ; Ex
parte Barclay, supra.

(d) See Fawcett's Landlord and
Tenant, p. 491 (2nd ed.) ; and
Amos & Ferard on Fixtui-es,

p. 411 (3rded.).

(c) Lyde v. Russell (1830), 1 B.
& Ad. 394 : 9 L. J. K. B. 26.
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by forfeiture and not by effluxion of time [d) ; otherwise, tbe law

will presume that be intended to make a present of tbem to his

landlord. And if a tenant wrongfully holds over after the termina-

tion of his tenancy, he cannot then remove his fixtures (r).

An important case on this subject is Thomas;-. Jennings (/), Thomas v.

which shows how strictly the rule is enforced that fixtures must be ®^ ^°

removed, if at all, during the tenancy. It was decided that the

rule applies, even though the fixtures remain on the premises by

the parol consent of the lessor ; and though such consent might

give the tenant a right of action for the value of the fixtures

against the lessor if he subsequently refused to permit their

removal, it would give no such right as against the lessor's mort-

gagees who were no parties to it, should they refuse.

As between heir and executor, the law is that the house or land Heir and

cannot be ruthlessly stripped of fixtures which add materially to its

enjoyment. But exceptions to the rule exist in the case of trade

fixtures ((/), and generally of those fixtures put up for ornament

or convenience which can bo removed without disfiguring the

house {h).

As between vendor and vendee, a sale of the freehold carries Vendor

with it the fixtures, unless there is an express provision to the ^
,

contrary (i).

As between outgoing and incoming tenant, there is generally an Outgoing

agi'eement by the latter (which need not be in writing) (/.•) to take ^^^
.

the fixtures at a valuation. To this agreement it is desirable tenant,

that the landlord should be a party ; otherwise he might say that

the outgoing tenant had forfeited them to him by not removing

them, and so the incoming tenant would not be able to remove them

at the end of his term.

As to the tenant's rights to remove fixtures where the demised

premises are mortgaged, see ante, p. 98.

The following definition of a fixture had the approval of the What is a

Queen's Bench in a case (?) where the question was whether certain hxture.

colliery railways were exempt from distress as being fixtures :

—

{(l) Pujjh V. Arton (1869), L. R. (1705), 2 Vem. 508 ; and Leigh v.

8 Eq. 626 ;
38 L. J. Ch. 619. Taylor, sitpra.

(c) See Barffi v. Probyn (1895), (<) Colegrave v. Dies Santos

64 L J. Q. B. 557 ; 73 L. T. 1 18. (1823), 2 B. & C. 76 ; 3 D. & R. 255.

if) (1896), 06 L. J. Q. B. 5; {k) HaUen v. Runder (1834), 1

75 L t 274 C. M. & R. 206 ; 3 Tyr. 959 ; Lee

iff) See Lawtonr. Lawton (1743), r. Gaskell (1876), 1 Q. B. D. 700
;

3 Atk. 14; Trappcsv. Harter(1833), 45 L. J. Q. B. 540.

2 C. & M. 153; 3 Tyr. 604. (/) Turner v. Cameron (1870),

{h) Beck V. Rebow (1706), 1 P. L. R. 5 Q. B. 300 : 39 L. J. Q. B.

Wms. 94; but see Cave v. Cave 125.

S.—C. '^ A
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Construc-
tive an-

nexation.

" It is uecessaiy, in order to constitute a fixture, that the article

in question should be let into or united to the land, or to some sub-

stance previously connected with the land. It is not enough that

it has been laid upon the land and brought into contact with it

;

the definition requires somctliinrj more than mere juxtaposition, as

that the soil shall have been displaced for the purpose of receiving

the article, or that the chattel should be cemented or otherwise

fastened to some fabric jn-eviously attached to the ground."

In determining whether or not a chattel has become a fixture,

the intention of the jierson affixing it to the soil is material only so

far as it can be presumed from the degree and object of the

annexation (?n).

An engine or machinery affixed 'by means of screws and bolts to

a concrete bed in freehold land, for the purpose of driving a saw-

mill on the land, will, in the absence of special circumstances, cease

to be a chattel and become part of the freehold (?i).

It may be remarked, however, that there can be a " constructive

annexation." Keys, heirlooms, charters, deeds, fish, &c., are con-

sidered for most purposes to be annexed to the freehold.

By way of further illustration of this subj ect, reference may be

made to the case of Wake v. Hall (o), where the right of a miner

under the High Peak Mining Customs and Mineral Courts Act,

1851 (14 & 15 Vict. c. 94), as against the siu'face owner to remove

buildings erected for mining purposes, was discussed, and the

maxim ^' quicquid jdantatur, &c.," was held inapplicable.

(iji) Hobson V. Goriinge, [1897]
1 Ch. 182 ; C6 L. J. Ch. lU ; ex-
plainins;' Holland r. Hodgson
(1872), L. R. 7 C. P. 328; 41 L. J.

C. P. 146 ; and distinguishing-

Wood V. Hewett (1846), 8 Q. B.
913 ; 15 L. J. Q. B. 247 ; and
Lancaster v. Eve (1859), 5 C. B.
N. S. 717; 28 L. J. C. P. 235.

But see Leigh v. Taylor and Monti
V. Barnes, supra.

(«) SeeReynoldsr.Ashby, [1903]
1 K. B. 87 ; 72 L. J. K. B. 51

;

following Hobson v. Gorringe,
supra ; and distinguishing Gough
r. Wood, [1894] 1 Q. B. 713; 63
L. J. Q. B. 564. Chairs fixed to

the floor of a hippodrome by a
tenant were recently held not to

be fixtures to which a mortgagee
of the buildlDg would become en-
titled. Lyon V. London City and
Midland Bank, [1903] 2K. B. 135

;

72 L. J. K. B. 465.
(o) (1883), 8 App. Cas. 195; 52

L. J. Q. B. 494.
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Gifts,

IRONS V. SMALLPIECE. (1819) [86]

[2 B. & Ald. 551 ; 21 E. E. 395.]

Twelve months before his death, and while he believed

himself to be still in the prime of life, Mr. Irons, by word

of mouth, made his son a present of a pair of horses. The

horses, however, were not delivered over by the donor to

the donee, but remained in the father's possession until

his death ; and this was an action by the son, after the

old gentleman's death, to obtain possession of them. In

this attempt, however, he failed, on the ground that " by

the law of England, there mud either he a deed or instru- i.e., under

ment of gift, or there mud he an actual delivery of the thing

to the donee."

seal.

The necessity of delivery in order to constitute a valid gift of a

chattel was affirmed by the Court of Appeal in Cochrane v. Moore (^).

The whole of the authorities on the subject, from Bracton to the

present time, are fully considered in the learned and exhaustive

judgment delivered by Fry, L. J. ; the result being to affirm the

decision in Irons v. Smallpiece. Eeference may u.sefully be made
to an article on this subject by Sir F. Pollock, in the " Law
Quarterly Eeview" (1890), p. 446.

The necessity for delivery is not dispensed with though the chattel Import-

is already in the possession of the donee ('/). But the delivexy ^i^^e of

spoken of is a delivery of possession, and does not necessarily ^
'^ery.

mean an actual handling of the articles given. If, therefore, the

possession is changed in consequence of a verbal gift—as where the

possession has been held in one capacity up to the time of the gift,

and from that time it is held in another caj^acity—the gift is

completed (r).

{p) (1890), 2.) Q. B. D. 57; 59 478; but see Cain v. Moon, [1896]
L. J. Q. B. 377 ; and see In re 2 Q. B. 283 ; Go L. J. Q. B. 34

;

Pddgway (1885), 15 Q. B. D. 447; and In re Weston, [1902] 1 Ch.
64 L. J. Q. B. 570. 680 ; 71 L. J. Ch. 343.

{q) Shower V. Pilch (1849), 4 Ex. (?) Kilpin v. Ratley, [1892] 1

A a2
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Declara-
tion of

trust.

Giving
cheques
to babies.

Hill V.

Hill.

Bullv.
Smith.

Gift to

person in

But, even where there is neither deed nor delivery, if the donor

declares that he retains possession in trust for the donee, equity

will enforce the trust. But the declaration must be pretty clear.

A father once put a cheque for £900 into the hand of his son of

nine months old, saying, " Look you here, I gioe this to hahy ; it is

for himself, and I am going to put it aioay for him, and ivill give him

a great deal more along ivith it.'" " Don't let him tear it," remarked

the mother. "Never mind if he does," sharply replied her lord,

" it is his own, and he may do what he likes ivith it. Now, Lizzie,"

—

this to the nurse— " I am going to put this away for my own son."

Then the fond parent took the cheque away from the vmappreciative

infant and locked it away in an iron safe. A week afterwards,

meeting his solicitor, he said, "I shall come to your office on

Monday to alter my will, that I may take care of my son." The

same day—such is life I—he died, and the cheque was found

amongst his effects. It was held that, though a parol declaration

of trust in favour of a volunteer may be valid, there had under the

circumstances been no gift to, or valid declaration of trust for, the

son(s). "It was all quite natural," remarked Lord Cranworth,

L. C, " but the testator would have been very much surprised if

he had been told that he had parted with the £900, and could no

longer dispose of it. It all turns upon the facts, which do not lead

me to the conclusion that the testator meant to depiive himself of

all property in the note, or to declare himself a trustee of the money
for the child."

As to what is an absolute gift, reference may be made to the

recent case of Hill v. Hill (t).

A testator a few days before his death bought through a broker

on the Stock Exchange certain stocks and shares. On the day

before his death, this being also "name day" on the Stock

Exchange, in accordance with the testator's instructions, his wife's

name was passed as the transferee of the stocks and shares. The

testator died before the transfers were executed. Byrne, J.,

recently held that, under these circumstances, the gift of the

stocks and shares to the wife was complete («().

When a fiduciary or confidential relation exists between the

Q. B. 582 ; G6 L. T. 797 ; and see

Winter v. Winter (1861), 4 L. T.

639 ; and Alderson v. Peel (1891),

7 Times L. R. 418.

(s) Jones V. Lock (1865), L. R.
1 Ch. 25; 35 L.J. Ch. 117; and
see EUison v. EUison (1802), 6 Ves.

656 ; 6 B. B. 19 ; Kv parte Pye

(1811), 18 Ves. 140; llB. B. 173;
Donaldson r. Donaldson (1854),
Kay, 711.

{t) [1897] 1 Q. B. 483; 66 L. J,

Q. B. 329.

(ti) In re Smith, Bull v. Smith
(1901), 84 L. T. 835.
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donor and the donee, there is presumption that undue influence fiduciary-

has been exercised by the donee, and the onus lies on him of show- relation

ing that the transaction is one that can be supported. Thus, a
^^ \^^xe

donation from a child to a parent (x), or from a ward to a guar- been pro-

dian(y), or from a beneficiary to an executor (z), is looked upon cured by

with great suspicion. So, as the leading case («) on the subject influence,

shows us, women sometimes require to be protected against design-

ing men. " Perhaps no general rule can well be laid down as

to what amounts to undue influence : that will be a question for

the judge to decide upon the circumstances of each particular case,

and such circumstances as the non-intervention of a disinterested

person, or professional adviser, on the behalf of the donor

—

especially if the donor is, from age or weakness of disposition,

likely to be imposed upon,—the statement of a consideration where

there loas adtiaJli/ none, the absence of a poicer of revocation, the

improvidence of the transaction, fiu'nish a probable, though not

always a certain, test of undue influence or fraud" (i).

The rule of equity, that where the relation of solicitor and client Solicitor

existed at the time when a Toluntary gift was made to the solicitor ^^^ client,

the gift will be set aside, unless the donor had competent and in-

dependent advice, is absolute ; and it applies to the case where a

gift is made not to the solicitor but to the solicitor's wife. The

presumption that thei'e was undue influence cannot be rebutted

by evidence to the conti'ary (c)—and where a solicitor and trustee

of a settlement prepared a supplemental deed by which a lady,

whom it was his duty to advise, and who trusted in him, deprived

herself of a general j^ower of appointment which preceded a limita-

tion in the settlement in favoiu- of two reversioners, one of luhoni

icas the solicitor's oicn son, the Court of Appeal recently set aside

the deed, so far as it extinguished the general power of appoint-

ment, as against both reversioners, on the ground that the lady had

not had suflficient independent advice {d).

{z) See Wright v. Vanderplank (a) Huguenin r. Baseley (1807),

(1855), 2 K. «& J. 1 ; 25 L. J. Ch. 14 Ves. 273 ; 9 R. R. 148, 276.

753; Cocking v. Pratt (1750), 1 {b) 1 Wh. & T. Eq. L. C. p. 268
Ves. 401 ; Blackbom i-. Edgeley (7th ed.) ; and see Morley v.

(1719), 1 P. Wms. 600; andFirmin Loughnan, [1893] 1 Ch. 736; 62
t'. Pulham (1848), 2 De Gr. ifc Sm. 99. L. J. Ch. 515. See also the cases

(i/j See Hylton r. Hylton (1754), stdi tit. "Duress," ante, p. 173,

2 Ves. 549 ; Hatch v. Hatch (1804), and the recent case of Rees v. De
9 Ves. 292; 7 R. R. 195. And Bernardy, [1896] 2 Ch. 437; 65
see the judgment of Farwell, J., in L. J. Ch. 656.

the recent case of Powell v. Powell, (c) Liles v. Terry, [1895] 2 Q. B.
[1900] 1 Ch. 243 ; 69 L. J. Ch. 679 ; 65 L. J. Q. B. 34 ; and see

164. Wright v. Carter (1902), 86 L. T.
{z) Wheeler v. Sargeant (1893), 110.

69 L. T. 181 ; 3 R. 663, {(T) Barron r. Willis, [1900] 2
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The relation of husband and wife is not one of those relations to

which the doctrine of Hugnenin v. Baseley {supra) applies ; and

there is, therefore, no presumption that a voluntary deed executed

by a wife in favour of her husband and prepared by the husband's

solicitor is invalid, but the onus jirohandi lies on the person who
imi^ugns the instrument, and not on the person who supports it (e).

The two cases of Mitchell v. Homfray(/), and Taylor v.

Johnston {g), may be mentioned here.

The action in the former case was by the executors of a Mrs.

Geldard to recover a sum of £800 from the defendant, who had acted

as her medical attendant. The £800 had been given by Mrs.

Geldard to the defendant while she was his patient, and without

her having any indejiendent advice ; but the doctor had not been

guilty of any undue influence ; and, after the relation of physician

and patient had ceased, Mrs, Geldard elected to abide by the gift,

and did, in fact, abide by it during the remaining three or four

years of her life. Under these cii'cumstances it was held that the

gift could not be impeached after Mrs. Geldard's death, notwith-

standing that it was not proved that the donor was aware that the

gift was voidable at her election. "In Rhodes v. Bate " (A), said

Lord Selborne, L. C, "it was laid down in clear terms that, in

order to ui^hold a gift made to a person standing in a confidential

relation, the donor must have had competent and independent

advice in conferring it. This is undoubtedly the rule so Jong as the

confidential relation exists; but it is not laid down in Ehodes v.

Bate that advice of that kind is necessary ivlien the confidential

relation lias come to an end, and the donor is no longer suhject to its

infiuence." " If the transaction," said Baggallay, L. J., "was not

formally ratified, it was at all events adopted; and for three years

before her death the testatrix kept to her determination not to

impeach it."

In Taylor v. Johnston (?), the action was by personal representa-

tives for much the same purpose as in the case last referred to, and

it was held that, in the absence of proof of the exercise of control

or influence on the part of the donee, or of the existence of the

Ch. 121 ;
69 L. J. Ch. 532

;

affirmed by the House of Lords,

WiiUs V. Barron, [1902] A. C. 271

;

71 L. J. Ch. 609."

(e) Barron v. Willis, [1899] 2

Ch. 578 ; i8 L. J. Ch. 6U4 ; fol-

lowing Nedby v. Nedby (1852), 5

De G. & Sm. 377.

(/) (1881), 8 Q. B. D. 587; 50

L. J. Q. B. 460.

{(/) (1882), 19 Ch. Div. 603 ; 51
L. J. Ch. 879 ; and see In re? Parker,
Barker v. Barker (ISSO), 16 Ch. D.
44.

{h) (1866), L. R. 1 Ch. 252 ; 35
L. J. Ch. 267.

li) Supra.
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relation of guardian and ward between the donee and tlie donor,

a gift of her property ivithin a month hefore her death by an infant

of twenty of business habits, firm ivill, and fully capable of managing

her own affairs to a relative with whom she had been living from

the time of her father's death five months before, was not invalid.

" She was at this time," said the Court, "in a m.oribund state, as

nobody can doubt. The doctor who spoke to the state of her

health speaks of it as toasting, of her death as certain, but of her

mind as pterfectly clear, her actions wholly uncontrolled. Under
these circumstances it is that she made the donation in question.

Now, in my opinion, it is perfectly lawful, under such cii'cum-

stances, for an infant to make a donation. If the relationship of

guardian and ward had subsisted, ," that would have been a

very different thing.

When a gift is void as ha-sdng been obtained by undue influence, Morley v.

the property can be recovered not only from the donee but also
-Liougli-

fi'om other persons who may have innocently ^received it from the

donee {k).

A donatio mortis causa is a conditional gift of personalty made in JDonationes

contemplation of death (?). The donor would prefer (m) that he him- "'^''^J*

self should remain the owner of the thing he gives, rather than that it k^y^ j

should have a new owner, whether the donee or anybody else ; but of donor.

he is very ill and expects to die, and, knowing that he cannot carry

his property away with him, he hands it over to the donee, to be his

in the anticipated event of death. But the gift will be defeated not Recovery

only by the donov's getting better {n), but also by his revoMng [d] it.
or revoca-

And even though the donor does not expressly say that he will

want the thing back if he recovers, the laiu ivill imply a condition

to that effect (/'). There must be an actual delivery of the thing Actual

to the donee, or to someone else for the donee's use (a), but the delivery

necessaiy.
antecedent delivery of the chattel alio intuitu to the doiiee is

sufficient (r), and the donor must part, not only with the posscs-

[k) See Morley v. Loughnan, (/<) Staniland v. Willott (1852),

[1893] 1 Ch. 736 ; 62 L. J. Ch. 3 Mac. & G. 664.

515. (o) See Edwards v. Jones (1836),
{I) Qum-e, whether there can be i My. & Cr. 22G ; 5 L. J. (N. S.)

a valid dmatio mortis causa when C'h. 194; Tate v. Hilbert (1793),
the donor at the time of the dona- 2 Ves. jim. Ill; 4 Bro. C. C.
tion is in good bodily health 'i See 286
Agnew r. Belfast (189G), 2 Ir. R.

^^^ G^rinev v. Parker (1818), 3

/
s -r.. . . ,. -V Madd. 184 ; 18 R. R. 213.

(w) tit, in summa, mortis causa '

o • t. / - t\ t>
donatio est cum magis se quis velit W i^^^T^J *'• »mith (ia7), 1 P.

habere quam cum cui donatur, ma- VVms. 404.

gisque eum cui donat quam hcredcm (r) Cain v. Moon, [189C] 2 Q. B.

suum. Just. Inst., Lib. 2, Tit. 7. 283 ; 65 L. J. Q. B. 587.
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sion, but the domiuion (s), though the gift may be saddled "with a

trust (t). A mere delivery to an agent as agent for the donor will

not do(»). It is not sufficient to deliver a symbol ; but where the

nature of the thing \n\l not admit of a corporeal delivery, a delivery

of the means of coming at the j^ossession {e.g., a key) will be

effective (x). In the leading case (y) on donationes mortis causa it

was held that the delivery of receipts for South Sea annuities was

not enough to pass the stock, notwithstanding that there was

strong evidence of the intent to make a gift of such annuities.

A donatio mortis causa probably cannot be made by deed vithout

delivery (z).

There may be a donatio mortis causa of bonds (a), bank-notes (6),

deposit receipts (c), mortgage-deeds (cZ), policies of insurance (e), or

promissory notes payable to order though not indorsed (/); but not

of cheques ((/), or railway stock (A), or certificates of investment

shares in a building society (/). An old farmer, some years ago,

being in his last illness, gave his nephew, who had for some years

lived with him and helped him in his business, a cheque for £4,000,

and with it his banker's pass-book. Then the old man died,

having provided properly, as he thought, for his nephew. But

when, after his uncle's death, the young man went to the bankers,

they refused to cash the cheque ; and when he came afterwards to

(s) Hawkins v. Blewitt (1798), 2

Esp. 663 ; 5 R. R. 761.

{t) Blount V. Barrow (1792), 4

Bi-o. C. C. 72 ; HUlsi'. Hills (1841),

8 M. & W. 401 ; 5 Jur. 1185 ; Li
re Richards (1887), 36 Ch. D. 541

;

56 L. J. Ch. 923.

(«) Farquharson v. Cave (1846),

2 Coll. 356.

[x) Jones V. Selby (1710), Free.

Chanc. 300; Smith v. Smith (1735),

2 Stra. 955 ; Bunn r. Markham
(1816), 7 Taunt. 224 ; Holt. 352.

(y) Ward v. Turner (1752), 2

Ves. 431 ; and 1 Wh. & T. L. C.

p. 390 et seq. (7th ed.). See also In
re Hughes (188S), 59 L. T. 586;
36 W. R. 821.

{•) See Wms. Exors. p. 684
(9th ed.).

(ff) Snelgrove v. Bailey (1744),

3 Atk. 214 ; In re Taylor (1887),

56 L. J. Ch. 597.

[b) Miller v. MiUer (1735), 3 P.
Wms. 356.

(r) Porter v. Walsh (1896), 1 Ir.

R. 148 ; and see Griffin v. Griffin,

[1899] 1 Ch. 408 ; 68 L. J. Ch.
'220 ; and Treasury Solicitor v.

Lewis, [1900] 2 Ch. 812 ; 69 L. J.

Ch. 833.

[d) Duffield r. Hicks (1827), 1

Bligh, N. S. 497: 1 D. k G. 1.

{(') Witt V. Amiss (1861), 1 B. &
S. 109; 30 L. J. Q. B. 318.

(/; Veal V. Veal (1859), 27 Beav.
303 ; 29 L. J. Ch. 321 ; In re Mead
(1880), 15 Ch. D. 651 ; 50 L. J.

Ch. 30 ; In re Whitaker (1889), 42
Ch. D. 119; 58 L. J. Ch. 487;
In re DiUon (1890), 44 Ch. D. 76 ;

59 L. J. Ch. 420.

{g) Hewitt v. Kaye (1868), L. R.
6 Eq. 198 ; 37 L. J. Ch. 633 ; but
see Clement i\ Cheeseman (1884),
27 Ch. D. 631 ; 33 W. R. 40 ; and
In re Shield, Pechy Ridge v. Bur-
row (1885), 53 L. T. 6.

{h) Moore v. Moore (1874), L. E.
18 Eq. 474; 43 L. J. Cb. 617.

((') In re Weston, Bartholomew
r. Menzies, [1902] 1 Ch. 680; 71
L. J. Ch. 343.
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Lincoln's Inn, lie found that neither could the transaction be

supported as a valid donatio mortis causa (A-). But a Post Office

Savings Bank book may be a good subject of such a gift, and the

delivery of the book vill pass the right to the money on

deposit (/).

A. donatio mortis causa differs from a legacy in the two points How «?&««-

that neither probate {in) nor the executor's assent («) are necessary. ^'^ mortis

It differs from a gift inter vivos in the three points that (1) it is differs

revocable, (2) it is liable to estate duty (o), and (3) to debts
( j<). from

An attempt to make an in-evocable gift inter vivos cannot be J.^S'^'^^ ?.^^
-, -, -./N -Tiii irom gilt

supported as a ao/(«^(0 mortis causa [q); nor can an mvaud testa- inter vivos.

mentary gift be vivified in this way (r). Unsuc-

The old and familiar lule of law that husband and wife are for cessful

most purposes considered as but one person, so that under a gift

by will to a husband and wife and a third person, the husband and }iusband

wife take one moiety between them, the third person taking the and wife,

other moiety, is still applicable, and has not been displaced by the

Married Women's Property Act, 1882 (s). Married

In Standing v. Bowring(^), the plaintiff, a widow, in the year Women's

1880, caused a sum of £6,000 Consols to be transferred into the
^^t^^sS"'

joint names of herself and the defendant, who was her godson, and

in whose welfare she took great interest. This transfer was not

made known to the defendant. In 1882, the plaintiff, then eighty-

eight years old, married a second husband, and soon afterwards

apj)lied to the defendant to re-transfer the stock into her name
alone. It was decided that the transfer was originally made with

the deliberate intention of benefiting the defendant, and not v>'ith a

view to the creation of a trust. The Court woiild not, therefore,

compel the defendant to re-transfer the stock.

As to gifts defrauding creditors, see infra.

(A-) Beak r. Beak (1872), L. E. s. 2 (c).

13 Eq. 489 ; 41 L. J. Ch. 470
;

(jo) Smith v. Drury (1717), 1 P.

followed in In >r Beaumont, [1902] Wms. 404.

1 Ch. 889; 71 L. J. Ch. 478. See [q) Edwards r. Jones (1836), 1

also In re Davis (1902), 86 L. T. My. & Cr. 226.

889. (r) Mitchell r. Smith (1864), 12

(/) In re Weston, «</»•«; and In W. R. 941 ; 4 De G. J. & S. 422.

re Andrews, [1902] 2 Ch. 394; 71 (*) i« re March, Mandcr r. Harris
L. J. Ch. 676. (1884), 27 Ch. D. 166 ; 64 L. J. Ch.

(>ii) Thompson f. Hodgson (1727), 143 ; In r£ Jupp, Jujip v. Buckwell
2 Stra. 777; Eigden r. Vallier (188S), 39 Ch. U. 14« ; 57 L. J. Ch.

(1751), 2 Ves. sen. 252. 774; Butler f. Butler (ISSo), 14

(«) Tatet'. Hilbert(1785),2Ves. Q. B. D. 831; per Will«, J.,

jun. 111. affirmed by C. A., 16 Q. B. D.
(o) 36 Geo. 3, c. 52, s. 7 ; 8 & 9 374 ; oo L. J. Q. B. 55.

Vict. c. 76, s. 4. See the Finance (0 (1885), 31 Ch. D. 282; 55

Act, 1894 (57 & 58 Vict. c. 30), L. J. Ch. 218.
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[87] TWYNE'S CASE. (1585)

[3 Eep. so.]

A Hampshire farmer named Pierce got deeply into

debt, and amongst liis creditors were two persons named

Twyne and Grasper. To the former he owed £400, and

to the latter £200. After repeatedly dunning the farmer

in vain. Grasper decided to go to law for his money, and

had a writ issued. As soon as Pierce heard of this, he

took the other creditor, Twyne, into his confidence, and in

satisfaction of the debt of £400 made a secret conveyance

to him of everything he had. In spite of this deed, how-

ever—in pursuance of the nefarious arrangement between

them—Pierce continued in possession just as if he had

never made it. He sold some of the goods, sheared and

marked some of the sheep, and in every way acted as if he

were the absolute owner, and Twyne had nothing to do

with it. jyieanwhile Grasper went on with his action, got

judgment, and consequently the assistance of the sheriff of

Southampton, who appeared one day at the homestead

with the intention of carrying off, in Mr. Grasper's

interest, whatever he might chance to find there. This

proceeding Twyne, who suddenly appeared on the scene,

strongly objected to, for, said he, "Everything on this

farm belongs to mc, not to Pierce "
; and, in proof of his

assertion, he produced the deed of conveyance.

The question was whether this deed of conveyance was

void within the meaning of an Act of Parliament passed

in Queen Elizabeth's reign, which provides that all gifts

made for the purpose of cheating creditors shall be void.
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And, for the following reasons, this gift of Pierce's was

considered to be just the kind of gift contemplated by the

statute :

—

(1.) It was impossible that anybody could really be so

generous as Mr. Pierce had proposed to be. He had

given away everything he had in the world, even down to

the boots he was wearing. Such self-denial could only be

the cloak of fraud.

(2.) In spite of his parade of liberality, Mr. Pierce did

not let one of his things go, but used them all just as if

they were his own, thereby obtaining a factitious credit in

the world.

(3.) Then, if there was no fraud, why was there so

much mystery about it? Why was not the gift made

openly ?

(I.) The gift was made, too, when Grrasper had already

commenced an action, and evidently meant business.

(5.) There was a trust between the parties, and trust

was only another name for fraud.

(6.) The deed alleged that the gift v/as made "honestly,

truly, and ho)td fide^^ and that was a very suspicious

circumstance in itself.

It is declared by 13 Eliz. c. 5, tHat all gifts and conveyances, Gifts de-

-wlietlier of lands or chattels, made for the purpose of delaying or fraiiding

defrauding creditors, shall be null and void as against such credi-

tors. There is, however, a proviso excepting from the operation of

this enactment gifts and conveyances made upon valuable considera-

tion and hond fide to persons having no notice of the fraud. Now,
it is clear that Pierce's gift was for valuable consideration. Why,
then, did it not fall within the jiroviso ? The answer obviously is,

because it was not hond fide. It was merely the creation of a trust

for the benefit of Pierce himself. And in considering whether a

conveyance is void under the statute, the Court must look at the

whole of the circumstances surrounding the execution of the con-

veyance and see whether it was in fact executed with the intent to

defeat and delay creditors («).

(m) In re Holland, Greggv. HoUaud, [1902] 2 Ch. 360; 71 L. J. Ch. 518.
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In order that a mere voluntary settlement may be void withiu

tlie statute, it is not necessary to prove that an actual intention to

delay or defraud his creditors was present to the mind of the settlor

at the time when the deed was executed. It is sufficient to set

aside such a gift as fraudulent if the necessary consequence of it is so

to delay or defraud the creditors [x). In such case the fraudulent

intention will be presumed to exist. Thus, a man who contem-

plates entering upon a hazardous business cannot, on the eve of

doing so, take the bulk of his property out of the reach of those

who maj' become his creditors in his trading operations by settling

it upon his wife and children [y). On the other hand, a voluntary

settlement, if made hond fide by a person having sufficient means

outside the settlement for payment of present debts, is not void

under the statute simply because afterwards the effect proves to be

to defeat or delay future creditors (2). Sect. 5 of 13 Eliz. c. 5, how-

ever, protects a purchaser for value of any interest, legal or equitable,

derived under a settlement which is fraudulent and void under the

statute as against creditors, provided such purchaser had no notice

of its fraudulent nature (a). It may, too, be noticed that provision

is made by the Bankruptcy Act, 1883, s. 4Y, for the avoidance, in

most cases, of voluntary settlements made by a trader within two

years of his bankruptcy, or, indeed, within ten years, "unless

the parties claiming under such settlement can prove that the

settlor was, at the time of making the settlement, able to pay all

his debts without the aid of the property comprised in such settle-

ment " {h). But under this section, a voluntary settlement does

not, in the event of the banki-uptcy of the settlor, under the

circumstances in the section mentioned, become void against the

trustee in the bankruptcy ah initio, but only as from the date of the

act of bankruptcy ; and honn fide purchasers for value, who have

before that date purchased property comprised in the settlement,

whether from the trustees of the settlement or the volunteers

claiming under it, get a good title (c).

(a;) Freeman v. Pope (1870), L. R,
5 Ch. 538 ; 39 L. J. Ch. G89.

{y) Mackay v. Douglas (1872),

L. R. 14 Eq. 106 ; 41 L. J. Ch.
539 ; Ex parte Russell, In re Butter-

worth (1882), 19 Ch. D. 588; 51

L. J. Ch. 521 ; In re Troughton
(1894), 71 L. T. 427 ; but see In re

Cranston (1892), 9 M. B. R. 160.

{z) In re Lane-Fox, Ex jiarte

Gimblett, [1900] 2 Q. B. 508 ; 69

L. J. Q. B. 722.

[a) Halifax Banking Co. v. Gled-

hill, [1891] 1 Ch. 31 ; 60 L. J. Ch.
181.

{b) See In re Vansittart (No. 1),

[1893] 1 Q. B. 181 ; 62 L. J. Q. B.
277

;
(No. 2), [1893] 2 Q. B. 377

;

62 L. J. Q. B. 279 ; In re Brail,

[1893] 2 Q. B. 381 ; 62 L. J. Q. B.
457 ; In re Naylor (1893), 63 L. J.

Q. B. 460 ; 69 L. T. 355 ; Tasker
V. Tasker, [1895] P. 1 ; 64 L. J. P.
36 ; and In re Tankard, [1899] 2

Q. B. 57; 68 L. J. Q. B. 670.

[c) In re Carter and Kenderdine's
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It is important that it sliould be understood tliat a deed is Fraudu-

not necessarily void because it amounts to an assignment of all ^^^^ P^*^"

tbe grantor's property for the benefit of a particular creditor or of

particular creditors. There is nothing at common law to prevent a

debtor preferring one creditor to another, and the Statute of Eliza-

beth does not touch the question of equal distribution of assets.

" If the deed is bona fide—-that is, if it is not a mere cloak for

retaining a benefit to the grantor^t is a good deed under the

Statute of Elizabeth " [d). Such a deed may, it is true, operate as

an act of bankruptcy, or it may be void as amounting to a fraudu-

lent preference within the meaning of the bankruptcy laws (e)

;

but, if the time be past within which the execution of the deed is

an act of bankrui:)tcy available for adj udication against the gi'antor,

or within which the deed can be set aside as a fraudulent prefer-

ence, it cannot be treated as void within the policy of the bank-

ruptcy laws (/).

It has been decided that a deed, by which insolvent debtors Boldero's

conveyed all their estate to trustees on trust for sale and division °^^^-

of the proceeds amongst the creditors parties to the deed, was not

void under the Statute of Elizabeth, although it contained a

clause leaving it in the discretion of the trustees not to i^ay any

dividend to creditors who had neglected or refused to execute the

deed {g). The Coui't distinguished the case from the somewhat Spencer v.

similar one of Spencer v. Slater (A), where the deed was held to be Slater.

void, on the ground that in the latter case the primary object was

to carry on, not to sell, the business ; and there was, moreover, in

Spencer v. Slater a peculiar resulting trust under which, at the ex-

piration of twelve months, the debtor might apply to the trustees to

be paid the dividends of creditors who neglected or refused to assent

to or execute the deed, and then, if the creditors did not within

seven days assent or execute, the money was to be paid to the

debtor. And in the recent case of Maskelyne v. Smith {i), it was

held that a deed of arrangement with creditors, which was intended

Contract, [1897] 1 Ch. 776 ; 66 L. T. 789.

L. J. Ch. 408 ; disapproving In re {'/) Boldero r. London and West-
Briggs and Spicer, [1891]2Ch. 127; minster Loan Co. (1879), 5 Ex. D.
60 L. J. Ch. 514; and following 47; 42 L. T. 56.

In re Vansittart and In re Brail, [h) (1878), 4 Q. B. D. 13; 48

supra. L. .J. Q. B. 204 ; and see Golden
{d) Per Giffard, L. J., Alton v. v. Gillam (1882), 51 L. J. Ch. 1.54,

Harrison (1S69), L. R. 4 Ch. at 503 ; 46 L. T. 222 ; In re Ridler

p. 626 ; 38 L. J. Ch. 669. (1883), 22 Ch. D. 74 ; 52 L. J. Ch.
{e) See 46 & 47 Vict. c. 52. 343.

(/) Ex parte Games, In re Bam- (0 [1903] I K. B. 671 ; 72 L. J.

ford (1879), 12 Ch. D. 314 ; 40 K. B. 237.
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to give effect to a hond fitle sclieme of arrangement fortlicir benefit,

was not void under 13 Eliz. c. 5, as tending to delay creditors,

merely because it reserved a benefit to tlie debtor, nor because some

of tbe creditors -were intentionally excluded from its operation.

Bills of Tbe present subject derives great interest and importance from
^^'®'

its connection -with bills of sale, which, arc regulated by special and

elaborate statutory provisions (/.•). It is sufficient here to say that

a bill of sale is an instrument by which one man pui^^orts to grant

to another his interest in the goods and chattels sjiecified in such

instrument. Prior to the legislation of modern times, the con-

tinuance in possession by the grantor was viewed as a badge of

fraud, and hence as a circumstance serving to avoid the transaction

under the Statute of Elizabeth. Now, it was clearly beneficial that

the owner of personal property should be able to make such a

transfer without any actual change of possession, and yet that

publicity should be given to the transaction. This result was

accomplished by enacting that a bill of sale, if duly made and duly

registered in the manner i^rescribed, should be valid whether the

grantor continued in possession or not, and that even as against his

trustee in bankruptcy. Under the Act of 1878, the registration is

to take place within seven days, instead of twenty-one as formerly

;

the consideration is to be set forth in the bill of sale; and the

Act of necessity of attestation is introduced. The Act of 1882 {I), which is

1882. to be construed together with the 1 878 Act, renders entirely void

every bill of sale given in consideration of any sirm under £30, or

which is not duly attested and registered, or which does not truly

set forth the consideration for which it was given. The Act also

supplies a form in accordance with which the bill of sale must be

drawn, and provides that it shall have attached a schedule contain-

ing an inventory of the property comprised therein {m). For further

infoi-mation reference should be made to the statutes and treatises

bearing on the subject.

InreCook, In cases not governed by the Bills of Sale Act, 1882, where a
Morris v.

\qq;^ of money is made to a person who is apparently solvent at the

time, and a bill of sale is given to secure the loan, but is not regis-

tered, and possession of the goods is not taken by the grantee unto,

immediately before the grantor's bankruptcy, the transaction (not

being invalidated by any statute) is not rendered void by 13 Eliz.

c. 5, or the law of bankruptcy, unless an intention can be shown

to defeat and delay creditors. A promise volunteered by the

(A) 17 & 18 Vict. c. 36 ; 41 {/) 45 & 46 Vict. c. 43.

& 42 Vict. c. 31 ; 45 & 46 Vict. (w) See Coates v. Moore, [1903]

c. 43. 2 K. B. 140 ; 72 L. J. K. B. 539.
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borrower, tliat lie -will give tlie lender informatiou if his cir-

cumstances become precarious, does not necessarily show such,

intention {n).

It may, perhaps, be convenient here to mention the existence of 27 Eliz.

27 Eliz. c. 4. That statute, which is confined exclusively to real ^'
'

property, is in favour of j^urchasers, and makes void, as against

subsequent jjurchasers of the same land, all gifts and conveyances

made with the intention of defeating them, or containing a power

of revocation. And it was settled by numerous decisions (o) that

every vohuitary conveyance was, by the statute, made void as

against a subsequent loud fide purchaser for value (^>). This, how-

ever, has recently been altered by the Voluntary Conveyances Act, Voluntary

lS9o (56 & 57 Vict. c. 21), which provides that voluntary convey- Convey-

ances, if in fact made bond fide and without any fraudulent intent, 1893. '

are not to be avoided under 27 Eliz. c. 4. This does not apply to

transactions completed before the passing of the Act.

Voluntary gifts for cJutritahle purposes have recently been held [([)

not to come within the meaning of 27 Eliz. c. 4, and so are not

avoided by a subsequent conveyance for value.

Waiver of Forfeiture^ &'e.

—

—

DUMPOR V. SYMMS. (1603) [88]

{Sometiines called Dumpor^s Case.)

[4 Coke, 119.]

Ill Elizabeth's reign the College of Corpus, Oxford,

made a lease for years of certain land to a Mr. Bolde,

exacting from him a covenant that he would not alien the

property to anybody else without the College's consent.

(w) III re Cook, Morris r. Morris, within the meaning of tliis Act,

[1895] A. C. 625 ; 64 L. J. P. C. reference may be made to the
136 ; distinguishing- In re Ash, Ex recent case of De Mestre v. West,
parte Fisher (1872j, L. R. 7 Ch. [1891] A. C. 264; 60 L. J. F. C.

636 ; 41 L. J. Ekcy. 62. 66.

{o) Doe r. Manning (1807), 9 [rj) Ramsay r. Gilchrist, [1892]
East, 59 ; 9 R. R. 503. A. C. 412; 61 L. J. P. C. 72 ; and

(p) As to who are volunteers see 43 Eliz. c. 4.
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Three years afterwards the College by deed gave him

permission to alien to anybody he pleased, and soon

afterwards Bolde availed himself of this permission and

assigned the term to one Tubb. Tubb made his will,

devising the lands to his son, and died. The son entered,

and also died, but intestate, and the ordinary granted

administration to a person who assigned the term to the

defendant Symms. Thereupon the wi'ath of the College

of Corpus Christi w^as kindled. Bolde had covenanted

with them not to assign without leave, and such a cove-

nant, they said, should have been observed by whoever

held the lands. Therefore they entered for the broken

condition, and leased to Dumpor for twenty-one years.

Dumpor entered, but Symms re-entered, and for doing so

Dumpor now brought this action of trespass against him.

Dumpor did not succeed : the case was decided against

him on the ground that " if the lessors dispense mth one

((lienation, they thereby di^ij^ensc icith all alienations after^

" Dumpor' s case always struck me as extraordinary," said a

judge in 1807 (?-). "The profession have always wondered at

Dnmpor's case," said another in 1812 (s). Yet such is the vitality

of error that Dumpor's case remained law till 1860, when the

legislature enacted that " every such licence should, unless

otherwise expressed, extend only to tlte permission aduaUy yiven" (^t);

and the next year another Act was passed prohibiting waivers

in particular instances from being interpreted to mean general

waivers (m).

But though, therefore, Dumpor's case is now of merely anti-

quarian interest, it is supposed to "lead" to the rather important

subject of tvaiver offorfeiture.

The Coiu'ts lean against forfeiture, and therefore any jDositive act

of the landlord from which it may be infeiTed that he elected to

overlook the breach of covenant, and to continue the tenancy, will

be greedily snatched at(u'). The most satisfactory of the acts which

()•) Brummell v. Macpherson
(1807), 14 Ves. 173.

{s) Doe V. Bliss (1812), 4 Taunt.
736.

If) 22 & 23 Vict. c. 35, s. 1.

\n) 23 & 24 Vict. c. 38, s. 6.

(!<') Ward V. Day (1864), 5 B. &
S. 359; 33 L.J. Q. B. 254.
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operate as a waiver of forfeiture is acceptance of rent ivhicli has Accept-

become due since the cause offorfeiture ; and if such, rent is accepted, ^^'^'^ o*

it is of no consequence that the landlord took it under protest and

declaring that he did not intend to waive the forfeitiu'e (.>'). But
the landlord would not avoid the forfeiture by taking rent due

"before the forfeiture was incurred {y). When the landlord has once

definitely made his election either way, he cannot go back from

it ; and so his receipt of rent after he has brought ejectment for a

forfeiture comes too late to be a waiver (z), though there may be

evidence of a new tenancy from year to year on the terms of the

old lease (o). Moreover, the receipt of rent is no waiver of a

continuing breach, e.g., where the covenant is to keep the demised

premises in repair during the term {b), or not to use certain rooms

in a particular manner (c). There cannot be a waiver without

knowledge of the forfeiture; and so a sou who collected his father's

rents was held not to have authority to waive a forfeiture which

the father did not know had occurred ((/).

It is a very common condition in a lease that the tenant sliaJl not Covenant

assiqn without his landlord's consent (e). It has been held that this ^^ tenant

n • • • , 1 1 1 7 • 7 7 1 IIot to
condition is not broken by a compuisoru assignment by laiv ; under assio-n

the bankruptcy laws, for instance, or under a railway company's without

Act (/)• But by inserting express words to that effect in the lease
consent.

the lessor may make a compulsory assignment a ground of for-

feiture ; and a deed of assignment in trust for creditors registered

under the Banki'uptcy Act, 1861, s. 194, was held to work a for-

(a:) Davenport v. The Queen (1829), 9 B. & C. 376 ; i M. & R.

(1877), 3 App. Cas. 115; 47 L. J. 303.

P. C. 8 ; and see Croft v. Lumley id) Doe d. Nash v. Birch (1836),

(180.5), 5 E. & B. 648 ; 25 L. J. 1 M. & W. 402 ; 5 L. J. Ex. 185.

Q. B. 223. See also Penton v. ii) Such a covenant running with
Barnett, [1898] 1 Q. B. 276 ; 67 the land is broken even where the

L. J. Q. B. 11, as to the effect of lessee for the time being so assigns

a claim by the landlord for rent, to the original lessee. M'Eacharn
where there is a continuing hvea,ch. v. Colton, [1902] A. C. 104; 71

of covenant by the tenant. L. J. P. C. 20.

(y) Marsh I'. Curteys (1596), Cro. (/) See Gentle v. Faulkner,

Eliz. 528; Price*'. Worwood (1859), [1900] 2 Q. B. 267 ; 69 L. J. Q. B.

4 H. & N. 512 ; 28 L. J. Ex. 329. 777 ; In re Riggs, [1901] 2 K. B.

(2) Doe d. Moorecroft v. Meux 16; 70 L. J. K. B. 541; Doe d.

(1825), 4 B. ifc C. 606; 1 C. & P. Mitchinson r. Carter (1798), 8 T. R.
346; Jones v. Carter (1846), 15 M. 57 ; 4 R. R. 586; Slipper v. Tot-

& W. 718; Grimwood v. Moss tenham Ry. Co. (1867), L. R. 4

(1872), L. R. 7 C. P. 360 ; 41 L. J. Eq. 112 ; 36 L. J. Ch. 841. But
C. P. 239. as to the voluntary winding-up of

{a) Evans v. Wyatt (1880), 43 a company, see Horsey Estate v.

L. T. 176; 44J. P. 767. Steiger, [1898] 2 Q. B. 259; 67

(4) Doe d. Baker V. Jones (1850), L.J. Q. B. 747; [1899] 2 Q. B.

5 Ex. 498 ; 19 L. J. Ex. 405. Sec 79 ; 68 L. J. Q. B. 743 ; and
also Penton r. Barnett, supra. Fryer v. Ewart, [1902] A. C. 187

;

(e) Doe d. Ambler r. Woodbridge 71 L. J. Ch. 433.

S.— C. B B
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of leases.

feiture (r/). The mere grmit of a licence is generally not a broacli

of a covenant not to assign or underlet (//). MarricKje has been held

not to bo a breach of the condition against alienation (/) ; nor

(probably) is a bequest of the term (/.•). Letting lodgings has been

held not to be a breach of a covenant not to underlet [I).

Sometimes the covenant a tenant enters into is that he will not

assign -without his landlord's consent, " such consent not being arbi-

trarily unthheld." These words, it has been held, do not amount

to a covenant by the lessor that he will not refuse arbitrarily, but

simply enable the lessee, if the lessor refuses his consent arbitrarily,

to assign without any breach of covenant (//i).

Section 14 of the Conveyancing Act, 18S1 (44 & 45 Vict. c. 41),

considerably extended the power of the Court to relieve against

forfeitures (rt). Sub-sect. 1 provides that "A right of re-entry or

forfeiture under any proviso or stipulation in a lease, for a breach

of any covenant or condition in the lease, shall not be enforceable,

by action or otherwise, unless and until the lessor serves on the

lessee a notice (o) specifying the particular bi'each complained of,

and, if the breach is capable of remedy, requiring the lessee to

remedy the breach, and, in any case, requiring the lessee to make
compensation in money for the breach, and the lessee fails, within

a reasonable time thereafter, to remedy the broach, if it is capable

of remedy, and to make reasonable compensation in money, to the

satisfaction of the lessor, for the breach." And sub-sect. 2 entitles

{g) Holland v. Cole (1867), 1 H.
& C. 67; 31 L. J. Ex. 481.

{h) See Grove v. Portal, [1902]
1 Ch. 727 ; 71 L. J. Ch. 299

;

Edwardes v. Barrington (1902), 85

L. T. 650; 50 W. E,. 358; Dalyi'.

Edwardes (1901), 83 L. T. 548 ; 49

W. R. 244.

(i) Anon., Moor, 21.

(/,•) Eox V. Swann (1655), Style,

483; Doe^'. Bevan (1815), 3 M. &
S. 353 ; 16 R. R. 293.

{l) Doed. Pitt «). Laming (1814),

4 Camp. 77 ; 15 R. R. 728.

{m) Treloar r. Bigge (1 874), L. R.
9 Ex. 151 ; 43 L. J. Ex. 95 ; Sear
V. House Propertv Co. (1880), 16

Ch. D. 387 ; 50 L' J. Ch. 77 ; and
see Young v. Ashley Gardens,
Limited, [1903] 2 Ch. 112; 72

L. J. Ch. 520. And as to the

meaning of "arbitrary refusal,"

see the recent case of Bates v.

Donaldson, [1896] 2 Q. B. 241
;

65 L. J. Q. B. 578.

[n) See Barrow v. Isaacs, [1891]
1 Q. B. 417 ; 60 L. J. Q. B. 179

;

Eastern Telegraph Co. v. Dent,
[1899] 1 Q. Br 835 ; 68 L. J. Q. B.
664 ; and Dymock r. ShoweR's
Brewery Co. (1898), 79 L. T. 329.

(o) A notice which specifies the
breach, but does not require the
lessee to remedy it, seems to be
insufScient. North London Land
Co. V. Jacques, W. N. 1883, p. 187;
32 W. R. 283 ; Jacques r. Harrison
(1884), 12 Q. B. D. 136, 165; 53
L. J. Q. B. 137 ; Greenfield v.

Hanson (1886), 2 T. L. R. 876;
81 L. T. Newsp. 240. But a notice

is not bad merely because it omits
to require compensation. Lock r.

Pearce, [1893] 2 Ch. 271 ; 62 L. J.

Ch. 582. As to what is a sufficient
'

' specification of the breach, '

' see

Fletcher r. Nokes, [1897] 1 Ch.
271 ; Q^Q L. J. Ch. 177 ; In re Serle,

Gregory y. Serle, [1898] 1 Ch. 652
;

67 L. J. Ch. 344 ". Jacob v. Down,
[1900] 2 Ch. 156 ; 69 L. J. Ch.
493 ; and Pannell v. City of London
Brewery, [1900] 1 Ch. 496; 69

L. J. Ch. 244.
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tlie lessee to apply to th.e Court for relief when a lessor is proceed-

ing to enforce a right of re-entry or forfeiture [p). It should be

observed, however, that this section does not extend, " (i) To a

covenant or condition against the assigning, under-letting, parting

with the 230ssession, or disposing of the land leased ; or to a condi-

tion for forfeiture on the bankruptcy of the lessee, or on the taking

in execution of the lessee's interest; or (ii) In the case of a mining

lease, to a covenant or condition for allowing the lessor to have

access to or inspect books, accounts, records, weighing machines,

or other things, or to enter or inspect the mine or the workings

thereof" (see sub-sect. 6) ((/). And it is expressly provided that

this section shall not affect the law relating to re-entry or forfeiture

in case of non-payment of rent (sub-sect. 8).

Eeference should also be made to the Conveyancing Act, 1892 Act of

(55 & 56 Vict. c. 13), which enables the Coiu't to protect under- 18^--

lessees on 'the forfeiture of superior leases ; and this provision

extends to cases in which the Coru't would have no power to grant

relief to the lessee himself (r). But this jurisdiction is discretionary

and must be exercised with caution (s)

.

Covenants Rimniii^ with the Land.

SPENCER V. CLARK. (1583) [89]

{Sometimes called Spencer's Case.)

[5 Eep. 61.]

fSpencer let a house and grounds to Smith for twenty-

one years, and Smith covenanted to huild a brick wall on

the lands let to him. Smith assigned the demised pre-

(;;) But application for relief must 90G ; 63 L. J. Q. B. 820; and

be made before the lessor has re- see Nind v. Nineteenth Century

entered, see Roarers r. Rice, [1892] Buildino^ Society, [1894] 2 Q. B.

2 Ch. 170 ; 61 L. .T. Ch. 573 : and 2 26 ; 63 L. J. Q. B. 636.

per Jessel, M. R., in Quilter v. (v) Imray v. Oakshette, [1897]

Mapleson (1882), 9 Q. B. D. 672
;

2 Q. B. 218 ; 66 L. J. Q. B. 544.

52 L. J. Q. B. 44. It was also held in this case that

{',) See the Conveyancing Act, sect. 4 of the Couveyaneino- Act,

1892 (5') & 56 Vict. c. 13), s. 2, 1892, is not a section amending

Bub-s. ^2). sect. 14 of the Conveyancing Act,

(/•) Highgato or Cholmeloy 1881, but is an independent enact-

School r. SewcU, [1894] 2 Q. B. ment.

B B 2
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Running
with land.

Running
with re-

(1.) As-
signs

not men-
tioned.

MinshuU
r. Oakes,
bad law.

mises to Jones, without having made the least attempt at

building the hrick wall. But Jones could not live there

either, and lie in his turn passed on the place to Clark.

Meanwhile nobody had built the wall, and Spencer called

on Clark to do it, saying that as the assignee he was bound

by Smith's covenant.

It was decided, however, that Clark was not bound to

build the wall. Smith not having covenanted for his

assigns, but only for himself, as to a subject-matter not in

existence at the time of the covenant.

A covenant is said to run irith the land when either the liability

to pei'form it, oi* the right to take advantage of it, passes to the

assignee of that land.

A covenant is said to run. luith the reversion when either the

liabiHty to perform it, or the right to take advantage of it, passes

to the assignee of that reversion.

At common law covenants run with the land, but not with

the reversion. 32 Hen. VIII. c. 34, however, corrected that

anomaly {t).

The law on the subject of covenants running with the land may
be summed up as follows :

—

(1.) Suppose the lessee who makes the covenant omits all mention

of his assigns, and thinks only of himself.

(a) If the covenant has to do with something not in existence at

the time the lease is made, the assignee is not bound ((f). This is

precisely the case of Spencer v. Clark. The brick wall was not in

existence at the time the lease was made, and indeed history does

not record that it had any subsequent existence.

In Minshull v. Oakes (a;), however, the Coui't expressed their

opinion that it was not consistent with reason that the naming of

the assigns in a covenant should vary the liability.

(b) " When the covenant extends to a thing in esse, parcel of the

demise, the thing to be done by force of the covenant is in a manner
annexed and appurtenant to the thing demised, and shall run with

the land, and shall bind the assignee, although he be not bound by

express words "
(^).

(0 See Muller v. Trafford, [1901]
1 Ch. 54; 70 L. J. Ch. 72. See
also 44 & 45 Vict. c. 41, ss. 10, 11,

12.

(m) Doughty r. Bowman (1848),

11 Q. B. 444; 17 L. J. Q. B. 111.

(.r) (1858), 2 H. & N. 793; 27

L. J. Ex. 194.

{>/) Per cur. in Bally v. Wells
(1769), 3 Wils. 25.
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"The following covenants seem to run with the land, so as to Particular

bind the assignee, whether of the reversion or the term, althoiigh ^"Tj^x^"^
^

not named :—A covenant to pay rent or taxes, or to repair, or to run with

leave in repair ; to maintain a sea wall in esse (z) ; to repair, renew, land,

and replace tenants' fixtures and machinery fixed to the pre-

mises [a); not to plough; to use the land in a husbandlike manner

;

to lay dung on the demised land annually ; to reside on the demised

premises during the term ; to permit the lessor to have access to

two rooms excepted from the demise ; to carry all the corn produced

on the demised land to the lessor's mill to be ground {h) ; to leave

the land as well stocked with game at the end of the term as it was

found to be at the beginning of it (c) ; to supply demised houses

with good water ; for quiet enjoyment ; to produce title deeds ; to

make further assurance ; to renew the lease ; to endeavour to pro-

cure a renewal of the lease for another life (in an underlease by

lessee for lives) ; and to build a new smelting mill in lieu of an old

one in a lease of mines {d). There is also authority that the

covenant to insure (r), the covenant not to assign or sublet without

licence (/), and the covenant not to carry on a particular trade {ij),

run with the land" (/<).

The covenant by the lessee of an hotel with the lessor, his heirs A tied

and assigns, not to sell or permit to be sold upon the demised pre- "O^^^-

misee during the term any wines or spirits other than shall have

been supplied by or through the lessor (a wine and spirit merchant),

or his successors or assigns, is a covenant toiiching the land, and

runs with the land, and is binding on the assigns of the lessee,

although assigns are not named in the covenant (/). The fact that

the ownership of the reversion to the demised property has become

{z) Morland v. Cook (1868), L. R. (0 White v. Southend Hotel Co.,

6 Eq. 252 ; 37 L. J. Ch. 82;5. [1897] 1 Ch. 767 ; 66 L. J. Ch.

(«) Williams r.Earle( 1868), L.R. 387; applying the principles laid

3 Q. B. 739 ; 37 L. J. Q. B. 231. down in fatem v. Chaplin (1793),

(i) Vyvyan v. Arthur (1823), 1 2 H. Bl. 133 ; 3 R. R. 360: Cleg-g

B. & C. 410 ; 2 D. & R. 670. v. Hands (1890), 44 Ch. D. 503 ;

ic) Hooper v. Clark (18G7), L. R. 59 L. J. Ch. 477 ;
and Fleetwood

2 Q. B. 200 ; 36 L. J. Q. B. 79. «• Hull (1890), 23 Q. B. D 35 ;
58

,,, ., T7 i. 1, /iQon\ L- J- Q- B. 341. See also Bn--

(^)
bampsont'.Easterby( 829), „; j,^^ Breweries .. Jameson

9 B. & C. 505 ; 4 M. & R. 422.
^^gg^^^^ ^^ l. J. Ch. 403 ; 78 L. T.

[() Vernon v. Smith (1821), 5 B. 512 ; Bryant r. Hancock, [1898] 1

& Aid. 1 ; 24 R. R. 257. Q. B. 716 ; 67 L. J. Q. B. 507

;

(/) Williams r. Earlc, supra. [1899] A. C. 442; 68 L. J. Q. B.

{(l) Congleton v. Battison (1808), 889 ; Manchester Brewery Co. v.

10 East. 130. Coombs, [1901] 2 Ch. 608; 70

(h) Woodf. Land. & Ten. p. 184 L. J. Ch. 814; and Mumford v.

(17th ed.) ; and see Foa on Land. Walker (1902), 71 L. J. K. B. 19 :

&Ten. p. 322 f2udcd.). 85 L. T. 518.
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severed from the ownership of the business of the lessee does not

prevent the lessor or his representatives from enforcing such a

covenant (A-).

Moreover all implied covenants run with the land.

(2.) As- (2.) Suppose, however, that the lessee covenants for his ussigjis as

signs men- ^^^ ^^ f^^, himself.

(a) The assignee is, of coixrse, liable in case (b) of (1).

(b) But he is also bound in case (a) of (1), provided that what is

to be done is to be done on the demised premises (/).

Clark, for instance, would have had to build the wall if Smith

had covenanted for his assigns.

(c) The assignee, though expressly named, is not bound by a

covenant which is merely personal or collateral to the demised

premises.

Personal "The following covenants seem to be personal covenants, so as

covenants,
j^^^ j-q IjJjj^^ ^j^q assignee :—A covenant by a lessor to pay on a

valuation for all trees planted, or all improvements made, by the

lessee during the term ; to give the lessee the option of pre-emption

of a piece of ground adjoining the demised premises; a covenant by

lessee to pay, in addition to rent reserved, ten per cent, on the

outlay which the lessor should make in improving the buildings

;

not to keep a beer-shop within a certain distance of the demised

premises (m) ; a covenant to pay rent and repair, made with a mort-

gagor and his assigns, in a lease granted by himself together with

the mortgagee; a covenant in an underlease whereby the lessor

covenanted to observe, and indemnify the lessee against, the cove-

nants in the superior lease, one of which was to build several

houses on the land (n) ; and a covenant by lessee for himself, his

executors and assigns, not to have persons to work in a mill to be

erected on the demised premises who were settled in other parishes

without a parish certificate. "Where the lessee of a theatre agreed

to repay money lent to him by the plaintiff on a day certain, and

that until paj-ment the plaintiff and such per^^ons as he might ap-

point should have the free use of two boxes (not specified), and

afterwards assigned his interest, it was held that this was a mere

personal conti'act, and that no action could be maintained against

the assignee for refusing to permit the plaintiff to use the

boxes " (o).

(Jc) White V. Southend Hotel Co., Q. B. 6G1 ; 22 L. J. Q. B. 147.

supra. [o) Flight v. Glossop (1835), 2

(/) Bally V. Wells, supra. Bing. N. C. 125 ; 2 Scott, 220 ;

{m) Thomas v. Havward (1869), Woodf. Land. & Ten. p. 187

L. R. 4Ex. 311; 38 L.J. Ex. 175. (17th ed.). And see Formby v.

[n) Doughty v. Bowman, supra; Barker, [1903] 2 Ch. 639 ; 72 L. J.

hut see Martyn v. Clue (1852), 18 Ch. 710.
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There is an obligation implied by law on the assignee of a lease Assignee

to indemnify the original lessee against breaches of covenants ^ les'see

running with the land committed during his own tenancy, the lessee

being in the position of siu'ety to the lessor for the assignee (p).

It is to be obseiTed that there may be covenants respecting land Other

between persons who do not stand to one another in the relation covecauts

. respecting
of landlord and tenant, and some of such covenants run with the land.

land. It will be convenient to divide these covenants into two

classes :

—

(1.) Covenants made by a person ivitli the owner of land to do Withland-

something in respect of that land.
ownei

.

The benefit of such a covenant (e.r/., for title) runs with the land,

so that each successive transferee who is in of the same estate as the

original covenantee was may enforce it ((/). It would appear that

the covenantor may be a mere stranger.

(2.) Covenants made hij the owner of land to do something in By laud-

respect of that land. o^^«^-

Such covenants (except, perhaps, where the covenantee has some Do not

interest in the land independentlv of the covenant) do not run with g^neia y
,

'^ -
.

^
. run with

the land. If they did, a purchaser might find himself saddled land.

with obligations of which he was ignorant, and which would have

deterred him from buyiug had he known of them ; and the law

looks with disfavour on imi^ediments to the free circulation of pro-

perty (r). If, however, a person takes premises with full knowledge But pur-

of the existence of such a covenant, he may be bound by it(s); '^.•^v^^'^f-,.

and, indeed, it is his dutj' to inquire into the title of his vendor or raav be

lessor {t). Thus, in the case of Patman v. Harland {u), it appeared bound.

Batman v.

Harland.
{p) Moule V. Garrett (1872), 179.

L. R. 7 Ex. 101; 41 L. J. Ex. {t) Wilson i'. Hart (1866), L. E.
62 ; Wolveridge v. Steward (1833), 1 Ch. 463 ; 35 L. J. Ch. 569 ; and
1 Cr. & M. 644; 3 M. & S. 561 ; but see Thornewell r. Johnson (18S1),

see Bonner v. Tottenham Building 50 L. J. Ch. Oil ; 44 L. T. 76S
;

Society, [1899] 1 Q. B. 161; 68 Nottingham Patent Brick and Tile
L. J. Q. B. 114; and Johns v. Co. v. Butler (1886), 16 Q. B. D.
Pink, [1900] 1 Ch. 296; 69 L. J. 778; 55 L. J. Q. B. 280; In re

Ch. 98. Birmingham and District Land Co.

[q) Kingdon v. Nottle (1815), 4 and Allday, [1893] 1 Ch. 342 ; 62
M. & S. -53

; 16 R. R. 379 ; and L. J. Ch. 90 ; Davis v. Leicester
see Sharp r. Waterhouse (1857), 7 Corporation, [1894] 2 Ch. 208; 03
E. & B. 810; 3 Jur. N. S. 1022; L. J. Ch. 440; Groves v. Loomes
Rowell V. Satchell, [1903] 2 K. B. (1885), 55 L. J. Ch. 52 ; 53 L. T.
212. 592; Brown v. Inskip (1884), 1 C.

(>•) Keppell V. Bailey (1834), 2 & E. 231.

My. &K. 517; 39 R. R. 264. («) (1881), 17 Ch. D. 353; 50

(«) Tulk V. Moxhay (1848),2Ph. L. J. Ch. 642. As to when a
774; Luker v. Dennis (1877), 7 covenant to erect " not more than
Ch. Div. 227; 47 L. J. Ch. 174; one house" is broken by the erec-

Spencer v. Bailey (1893), 69 L. T. tion of a block of residential flats,
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Doctrines
not to be
extended
too far.

that in 187G a conveyance in fee of building land at Wimbledon

had been made to a purchaser subject to a covenant against erect-

ing on the land anything except a private house. The land was

afterwards leased, and the lessee put up a corrugated iron building

as an art studio fur ladies. In an action by the original vendor

against the lessee it was held that any representations by the lessor

to the lessee that there was no restrictive covenant did not pi'otect

the lessee from being affected with constructive notice of the lessor's

title, and that a purchaser who has notice of a deed necessarily

affecting the vendor's^litle has notice of the contents of the deed.

It was also held that the doctrine that a lessee has constructive

notice of his lessor's title is not altered by the Vendor and Pur-

chaser Act, 1874 (.!), but a lessee who is within that Act is in the

same position as if he had contracted not to look into his lessor's

title.

The case of Haywood v. The Brunswick Permanent Benefit

Building Society {y), however, shows that these doctrines are not

to be pushed too far. A plot of ground was conveyed subject to

a rent-charge, the grantee for himself, his heirs, executors, and

assigns, covenanting with the grantor, his heirs and assigns, that

he, the grantee, his heu's or assigns, '

' will erect, within two

years from the date of these presents, and at all times thereafter

keep in good and tenantable repair and condition, and from

time to time, when necessary, will rebuild upon the said plot of

land such good and substantial messuages or other buildings as

shall be of the annual letting value of at least double the amount

of rent-charge limited in respect of su.ch plot." In an action by
the assignee of the grantor against mortgagees in possession to an

assignee of the grantee for breach of this covenant, it was held

that the covenant did not run with the land so as to make the

defendants liable at common law, and that it was not a covenant

which could be enforced in equity against assignees with notice.

" It strikes me," said Lindley, L. J., "that this is an attemi:)t to

extend the doctrine of Txilk v. Moxhay too far." See, however,

the later cases of Collins v. Castle (1887), 36 Ch. D. 243; 57 L. J.

Ch. 76; Tucker v. Vowles, [1893] 1 Ch. 195; 62 L. J. Ch. 172;

Tindall v. Castle (1893), 62 L. J. Ch. 555; 3 E. 418 ; Meredith v.

Wilson (1893), 69 L. T. 336.

The following cases on this subject may be referred to :—Sayers

see and compare the recent cases

of Rogers v. Hosegood, [1900] 2

Ch. 38-^ ; 69 L. J. Ch. 6.52 ; Kimber
V. Admans, [1900] 1 Ch. 412; 69

L. J. Ch. 296; and Formby r.

Barker, [1903] 2 Ch. 539 ; 72 L. J.

Ch. 716.

(.r) 37 & 38 Vict. c. 78, s. 2.

(v) (1882), 8 Q. B. D. 403; 51

L. J. Q. B. 73.
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V. Collyer (1884), 28 Ch. D. 103 ; 54 L. J. Ch. 1 ; L. C. & D. Ey.

Co, V. Bull (1882), 47 L. T. 413 ; Austerberry v. Corporation of

Oldham (1885), 29 Ch. D. 750; 55 L. J. Ch. 633; Everett v.

Eemington, [1892] 3 Ch. 148 ; Gl L. J. Ch. 574 ; Osborne v. Bradley,

[1903] 2 Ch. 446.

It should, however, be observed, that a bargain against a par- HoUoway

ticular user of land retained on the sale or lease of part of an estate ^'" "^^ •

may be enforced bj' any person entitled in equity to the benefit of

the bargain against any person bound in equity by notice of it,

either express or to be imj)uted at the time of acquisition of his own
title. This right does not depend upon the existence of a covenant

running with the land or of any right to relief under the common
law (2).

As to how far a restrictive covenant justifies a vendee in claim- Restric-

ing a declaration that the vendor has not shown a good title, the *^^^

case of In re Higgins and Hitchman's Contract (1882), 21 Ch. D.

95; 51 L. J. Ch. 772, may be consulted. There, on the sale of a

villa at St. Leonards, the vendor agreeing to deduce a good title,

it appeared that the vendor's predecessor in title had covenanted

not to use the premises as gasworks or a public-house. It was

held that this covenant constituted a fatal objection to the title,

although the respectability of the neighbourhood made it extremely

unlikely that anybody would ever want,to convert the villa into

gasworks or a public-house.

An action may be maintained by one tenant in common of a Tenants in

reversion for breach of a covenant running with the land, without common,

joinder of his co-tenants in common as plaintiffs, where the severance

of the reversion takes place after the demise. Eoberts v. Holland,

[1893] 1 Q. B. 665; 62 L. J. Q. B. 621.

(z) See Holloway ;•. Hill, [1902] 828, is not inconsistent with Fitz
2 Ch. 612 ; 71 L. J. Ch. 818, «. lies, [1893] 1 Ch. 77 : 62 L. J.

where the authorities on the sub- Gh. 258. See also Ashby v. Wil-
ject are re-viewed : Kemp v. Bird son, [1900] 1 Ch. 66 ; 69 L. J. Ch.
(1877), 5 Ch. D. 549 ; 46 L. J. Ch. 47.
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Assignment of Chases in Action.

[90] BRICE V. BANNISTER. (1878)

[3 U. B. D. 5(]U; 47 L. J. Q. B. 722.]

Gougli agreed to build a sbi^J for Bannister for £1,375.

After this agreement had been entered into, Gough gave

one of his creditors, Brice, solicitor, of Bridgwater, the

following order, addressed to Bannister :

—

" / do hereby order, aniliorke, and reqHcd you to pay to

Mr. WiUlam Briee, soticifor, Bridgwater, the siun of £100

out of money due or to become due from you to tne, and his

receij)tfor same shall he a good discharge.''^

Directly Brice received this order, he gave notice of it

to Bannister in the following terms :

—

^^I hereby give you notice that liy a memorandum in io'iting

dated the 27th of October, 1876, John Gough, of this place,

authorised and requested you to pay me the sum of £100 out

of money due or to become due from you to him, and my

receipt for tJie same shall be a good dischargei"

Bannister seems to have thought that, as he had had

nothing to do with this arrangement between Gough and

Brice, it did not in any way concern him, and, in spite

of the notice, paid the whole of the money for the ship to

Gough.

This was an action by Brice, and it was held by the

Court of Appeal (Brett, L. J., dissenting) that the instru-

ment in writing constituted a valid equitable assignment

of the £100. "It does seem to me," said Bramwell, L. J.,

"a strange thing, and hard on a man, tliat he should enter

into a contract with another, and then find that, because

that other has entered into a contract with a third, he, the
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first man, is unable to do that whicli is reasonable and

just he should do for his own good. But the law seems to

be so : and anyone ic/io enters into a contract tvith A. must

do so with tJie unclerstanding that B. may he the person ^cith

whom he uiU have to rechony

Previously to 1873—with exceptions, however, iu favoiu" of bills Chose in

of exchange, and life or marine policies (o)—a chose iu action could action not

not be effectively assigned at law, though it could in equity. But at common
the Judicature Act, 1873, provides {h) that

—

law.

Any ABSOLUTE ASSIGNMENT, by writing under- the hand of the Judicature

assignor {^not purporting to be by iciy of charge only), of any dtbt or Act, 1873.

other legal chose in action, of ivltich express notice in tvriting shall

have been given to the debtor, trustee, or other person from tuhom the

assignor would have been entitled to receive or claim such debt or chose

in action, shall be, and be deemed to have been effectual in law {subject

to all equities which would have been entitled to priority over the right

of the assignee if this Act had not passed) to pass arid transfer the legal

right to such debt or chose in action from the date of such notice, and

all legal and other remedies for the same, and the j^oiver to give a good

discharge for the same, ivithout the concurrence of the assignor: Pro-

vided always, that if the debtor, trustee, or other person liable in

respect of such debt or chose in action shall have had notice that such

assignment is disputed by the assignor or anyone claiming under him,

or of any other opposing or conflicting claims to such debt or chose in

action, he shall be entitled, if he think fit, to call upon the several

persons maJcing claim thereto to interplead concerning the same, or he

may, if he think fit, pay the same into the High Court of Justice under

and in conformityivith the provisions of the Acts for the relief of

trustees (c).

It should be observed that the leading case was decided on the Durham r.

ground that the transaction amounted to a valid equitable assign- I^obert-

ment, and not that it was an "absolute assignment" within the

meaning of the above section. This was clearly pointed out in the

recent case of Diu-ham v. Eobertson (d), where the judgment of

(«) See 30 & 31 Vict. c. 144, and 71 L. J. K. B. 23. This section is

31 & 32 Vict. c. 86 ; 3 & 4 Anno, retrospective, and applies to as-

0. 9. As to the assignment of life signments made before the Act
policies, see atite, p. 2G1. CHme into operation. Dibb v.

(4) Sect. 25, sub-sect. (6). AValker, [1S93] 2 Ch. 429 ; 68 L. T.

(e) There cannot be a valid as- GIO.

signment under this section of an (cl) [189S] 1 Q. B. 765 ; 67 L. J.

undscerliiined part of a debt. Jones Q. B. 484. See also Comfort v.

V. Humphreys, [1902] 1 K. B. 10
;

Betts, [1891] 1 Q. B. 737 ; 60 L. J.

son.
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Hughes V.

Pump
House
Hotel Co.

Assignor
reserving

rights.

Loi'd Coleridge, C. J., hi tlie leading case was questioned. A firm

of builders delivered to the plaintiffs a document in the following

terms :—

•

" 7?e Building Contract, South Lambeth Eoad.— In

consideration of money advanced from time to time, we hereby

charge the sum of £1,080, which will become due to us from

John Eobertson on the completion of the above buildings, as

security for the advances, and we hereby assign our interest in

the above-mentioned sum until the money with added interest

be paid to you."

The j^laintiffs gave notice to the John Eobertson named in the

document, and brought an action against him to recover the

amount. The Court of Aj^peal held that this document did not

constitute an "absolute assignment" within sect. 25, sub-sect. 6,

of the Judicature Act, 1873, but only a conditional assignment,

inasmuch as, although it was a valid equitable assignment, yet it

was by way of security only, and witho;it power to give a valid

discharge to the debtor ; and consequently the plaintiffs were not

entitled to sue uj)on it. This case may usefully be compared with

that of Hughes v. Pump House Hotel Co, (Xo. 1) (f). The

plaintiff, a builder, who had entered into a building contract with

the defendants, executed an assignment in the following terms in

favour of his bankers:—"In consideration of yoTir continuing a

banking account with me .... and by way of continuing security

to you for all moneys due or to become due to you from me ....
I hereby assign to you all moneys due or to become due to me from

[the defendants] under or by virtue [of the said building contract].

And I hereby empower you on my behalf and in my name to

settle and adjust all accounts in connection with the works and

matters aforesaid, to give effectual receipts for the moneys hereby

assigned .... also, if necessary, to sue for or take such other

steps as you may think necessary for enforcing payment of the

moneys hereby assigned . . .
." It was held by the Court of

Appeal that this was an "absolute assignment" within sect. 25,

and that, iherefore, the plaintiff was not entitled to sue the

defendants in respect of a balance alleged to be due to him under

the building contract.

In the case of National Provincial Bank v. Harle(/), where the

Q. B. 656 ; and I)i re Jones, Ex
parte Nit-hols (1883), 22 Ch. D. 782

;

52 L. J. Ch. 625, where it was
held that a trader cannot assign

the future receipts of his business

as against the trustee in his bank-

ruptcy.

[e] [1902] 2K. B. 190; 71 L. J.

K. B. 630.

if) (1881), 6 Q. B. D. 626; 50
L. J. Q. B. 437.
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mortgagee of some j^remises liad assigned to his bankers, as secuiity

for the balance of his banking account, the sum due on the mort-

gage deed, subject to his right to have an account and for the

reconveyance of the premises on certain conditions, it was held that

the assignment was not absolute but only "by way of charge."

This case, however, was disapproved in the case of Tancred r. Tancredv.

Delagoa Bay Co. ((/), where it was held that a mortgage of debts j^^^^-o^^

due to the mortgagor, made in the ordinary form with a proviso

for redemjition and reconveyance upon repayment to the mort-

gagee, was " an absolute assignment (not purporting to be by way
of charge only) " within the above section of the Judicature Act.

In another case {h) the plaintiffs had sub -let a portion of pre- Assign-

mises in Baker Street, of which they had a lease, to the defendant. ™^^ \
They afterwards assigned their interest in the premises to a person yet due.

named Burrows, agreeing with him in writing that, notwithstand-

ing the assignment, they should receive the rent due from the

defendant for the remainder of her lease ; and notice of this agree-

ment was given to the defendant. The defendant afterwards sur-

rendered her lease to Biirrows, and in an action for rent claimed as

accruing after the surrender it was held that, even if there was a

valid assignment of a chose in action, still that the plaintiffs could

not recover, for that the assignment luas of rent to hecome due,

whereas no rent had accrued due after the surrender, and the defen-

dant could not be prevented b}" the agreement between the i^lain-

tiff's and Biutows from siuTendering her lease to Burrows. It

seems to be doubtful, however, whether there was in this case any

valid assignment within the sub-section.

In Burlinson v. Hall (/) debts had been assigned by deed to the Burlinson

plaintiff upon trust that he should receive them, and out of them ^"- H^^^-

pay himself a sum due to him from the assignor, and pay the

surplus to the assignor. It was held that this was an "absolute

assignment (not purporting to be by way of charge only)," and

that the plaintiff might sue in his own name for the debts.

And in the case of Comfort v. Betts {h), a deed was executed Comfort

by creditors of the defendant, by which, after recital of an agree- '''• Belts.

ment that their debts should be assigned to the plaintiff on the

07) (1889), 23 Q. B. D. 239 ;
58

(i) (i884), 12 Q. B. D. 347; 53
L. J. Q. B. 4o9

;
and see Comfort L. J. Q. B. 222 ; but see the later

r. Bettf, [1891] 1 Q. B. 737; 60 case of Tancred r. Delagoa Bay Co.
L. J. Q. B. 656 ; and Mercantile (1889) sxura
Bank of London r. Evans, [18991

h i
•

2 Q. B. 613 ; 68 L. J. Q. B. 921. (/') [IS^l] 1 Q- B. 737 ; 60 L. J.

(/*) Southwell V. Scotter (1880), Q. B. 656 ;
but see Mercantile Bank

49 L. J. Ex. 356 ; 44 J. P. 376. of London v. Evans, ftupro.
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Wiesener
t'.Rackow.
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Culver-
well.

Western
Wagon
Co. V.

West.

terms that lie sliould proceed to recover tlie same, and pay to them

respectively, out of the aggi-egate amount recovered, such propor-

tionate part thereof as should repi'esent the individual debt due to

them respectivelj', or such part thereof as might have been re-

covered, it was witnessed that they assigned their respective debts

to the plaintiff, to hold the same absolutely, and the Court held

that such deed was an " absolute assignment " within the meaning

of the above section. And this case was followed by the Court of

Appeal in Wiesener v. Piackow(/), where a foreigner resident

abroad assigned to the plaintiff a debt, due to him from the defen-

dant, by a deed which purported, in consideration of £50 paid by

the plaintiff, to absolutely assign the debt. In fact the assignment

was made to the plaintiff in order to enable him to sue in England

in his own name to recover the debt for the benefit of the assignor,

and the plaintiff had not paid any sum by way of consideration to

the assignor. It was held that the assignment was " absolute," so

as to entitle the plaintiff to sue in his own name.

A. being the debtor of B. and the creditor of C. instructed his

solicitors, who were suing C, to hold the proceeds at the disposal

of B. Subsequently A. called his creditors together, and a deed of

assignment was executed by B. with the other creditors. The

solicitors received part of the money due from C. before the execu-

tion of the deed by B., and the remainder afterwards. The deed

contained a clause that it was not to jn-ejudice the rights of

creditors in respect of securities held against any person but the

debtor. Bruce, J., held that this was a good equitable assignment

of the whole of the proceeds of the debt of C, and that B. was

entitled as against the trustee of the deed(m).

Eeference may also be made to the case of Western Wagon
Co. V. West(ji). There P. mortgaged freehold property to the

defendants, to secure £7,500, and further advances up to £10,000,

which the defendants contracted to make. P. made a second mort-

gage of the same property to the plaintiffs to secure £1,000, and

fiu'ther advances up to £2,500, and assigned to them his right,

under the contract in the first mortgage, to call for and require

payment from the defendants of the further advances therein men-

tioned, and the full benefit of the contract. The jilaintiffs gave

notice of this assignment to the defendants, but, notwithstanding

(/) (1897), 76 L. T. 418.

(;«) Palmer r. Ciilverwell (1902),

85 L. T. 758.

(h) [189-2] 1 Ch. 271 ; 61 L. J.

Ch. 244 ; and see May r. Lane
(1894), 64 L. J. Q. B. 236: 71 L. T.

869, where it was held that a right,

under a contract, to a loan is not a
legal debt or chose hi action so as to

be assignable under sect. 25, sub-
sect. (6), of the Judicatui-e Act,
1873.
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the notice, the defendants subsequently made a further advance of

£500 to P. The plaintiflfs thereui^on brought an action to recover

from the defendants personally the sum of £500 so paid by them to

P., or damages for breach of contract. But it was held that no

money or fund was bound by the contract to make further advances,

which created no debt, and that, on this ground, Brice v. Bannister

was distinguishable and did not apply. It was also held that,

whether the assignment did or did not fall within sect. 25, sub-s.

(6), of the Judicature Act, 1873, the plaintiffs could not sue for

damages in theii- own right, but only in the right of theii- assignor

P. who, on the facts, had sustained no damage, and that on this

point also the plaintiffs' claim failed.

Notice to a debtor, who has given a negotiable instrument for Negoti-

his debt, that the debt has been assigned bv the creditor, can be ^, ®
^^"

'

. .
"

.
strument

disregarded by the debtor, even if the creditor who has assigned the given for

debt is still the holder of the negotiable instrument (o). debt.

Agreements of a personal nature cannot generally be assigned ; Agree-

for instance, when an agreement requires on the part of a manu- ^lents oi a

facturer a certain amount of skUl, knowledge, and supervision in nature,

its performance, the work agreed to be done not being capable of

being performed by everyone, it is of a personal nature, and there-

fore not assignable
( p)- Another illustration of this rule is to be

found in the recent case of Griffith i\ Tower Publishing Co.{q),

where it was held that the rule that a publishing agreement

between an author and an indi^ddual pubUsher or finn of individuals,

is of such a personal nature that the benefit of it cannot, without

the consent of the author, be assigned, extends to such an agree-

ment between an author and a limited company.

An important decision on this subject is to be found in the recent Portland

case of Tolhurst r. Associated Portland Cement Manufacturers (r).
Cement
(Jo. s case.

The owner of chalk quarries undertook to supply a comj)any with

750 tons of chalk per week, and so much more, if any, as the com-

pany should requii'e for the whole of their manufacture of cement

upon their land, at Is. 8d. per ton, and to provide all rolling stock,

stipulating that the agreement should not preclude him from

supplying chalk from his quarries to other persons. Subsequently

the company conveyed and assigned their land, works, and

(o) Bruce r. Shearman, [1898] (1857), 2 H. & N. 56-1; 27 L.J.
2 Ch. 582 ; 67 L. J. Ch. 513. Ex. 117.

(/>).Tacger'sSaTjitary Woollen Co. (q) [1897] 1 Ch. 21: GG L. J.

V. Walker (1897), 77 L. T. ISO. Ch. 12.

See also Rokson v. Drummond (r) [1903] A. C. 4Ii; 72 L. J.

(1831), 2 B. & Ad. .303 ; 9 L. J. K. B. 834; aud see [1902] 2 K. B.
K. B. 187 ; and Bonlton v. Jones 660 ; 71 L. J. K. B. 949.
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Other
cases.

Mort-
gages.

Novation.

business, and purported to assign the benefit of tbe agi'eement to a

new company having a much, larger manufacture, giving notice of

the conveyance and assignment to the owner of the quarries. The

House of Lords held that the conti'act was assignable and that an

action could be maintained by the new company against the owner

of the quarries for breach of the agreement to supply chalk.

Other cases on the subject that may usefully be referred to are

Buck V. Eobson (1878), 3 Q. B. D. 686 ; 48 L. J. Q. B. 250 ; Young
V. Kitchen, 3 Ex. D. 127; 47 L. J. Ex. 579; Rt Sutton's Trusts

(1879), 12 Ch. D. 175; Schroeder v. Cent. Bank of London (1876),

34 L. T. 735; 24 W. R. 710; British Waggon Co. v. Lea (1880),

5 Q. B. D. 149; 49 L. J. Q. B. 321 ; i?eTritton, Ex parte ^mQlaion

(1889), 61 L. T. 301 ; 6 M. B. E. 250; Colonial Bank v. Whinney

(1886), 11 App. Cas. 426; 56 L. J. Ch. 43; Gason v. Eich (1887),

19 L. E. Ir. 391 ; Manchester Brewery Co. v. Coombs, [1901] 2 Ch.

608; 70 L. J. Ch. 814; Marchant v. Morton, [1901] 2 K. B. 829;

70 L. J. K. B. 820.

It seems that under the Convej-ancing Act, 1881, the transferee

of a statutory mortgage may sue on it in his own name (s).

Novation may be just mentioned hei'e. It occurs where a third

party undertakes the liability of the contract, and is accepted by

the creditor in substitution for the original contractor {t). This

mode of discharge receives its commonest illustration in the accept-

ance by policy holders of the transfer of their policies, and in

changes in firms of partners.

(s) 44 & 45 Vict. c. 41, s. 27.

(t) " Praeterea novatione tollitur

ohligatio. Veluti si id quod tu
Seio debeas, a Titio dari stipulatus

sit. Nam interventu novse personse
nova nascitiir obligatio, et prima
tollitur translata in posteriorem."
Just. Inst. 3, 29, 3.
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DISCHARGE.

Accord a^^d Satisfaction.

CUMBER t;. WANE. (1719) [91]

[1 Strange, 426.]

Wane owed Cumber £15, and wondered how he should

pay it. In a genial moment Cumber rejoiced his debtor's

heart by telling him that if he paid £5 it would do.

Wane thanked him, sat down quickly, and wrote out his

promissory note for that amount. But after a while it

repented Cumber of his generosity, and he went to law

for the whole £15. Wane pleaded that the plaintiff had

agreed to accept £5 in full satisfaction for the debt of £15,

and that he had paid the £5. Though perfectly true, this

was not considered a satisfactory j)lea, and Wane was

compelled to pay the remaining £10.

The principle on which. Cumber v. Wane proceeds is that there is Principle

no consideration for the relinquishment of the residue ; but when- °^ leading

ever there is a benefit, or legal possibility of a benefit, to the

creditor, the doctrine that the payment of a smaller sum is no
satisfaction of a larger one does not apj^ly. Therefore

—

(1.) The payment of something of a different nature, though of Different

less value, e.g., an old arm-chair (which may have a fancy value l^'^'^-

quite apart from its intrinsic usefulness), may be pleaded in satis-

faction of a debt of £10,000. So a negoUahle instrument—by tho

way, it must be taken tliat in Cumber v. Wane the note was not

negotiable—for £5 might successfully bo jjleaded in satisfaction

s.—c. c c
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of a debt of £15 (o). In the case of Gocldard v. O'Brien {b) this

point, which had formerly been regarded as doubtful, was estab-

lished beyond question.

(2.) So may a payment, smaller indeed, but earlier than origin-

ally stipulated for, or made at a different place. Bis dnt qui cifo

dat (c).

(3.) So when there is a dispute as to the exact sum diie('7).

(4.) The doctrine does not ai")ply to unliquidated damages, for it is

not known what is really due to the plaintiff. Railway companies

occasionally succeed in entrapping their victims into agreements of

this kind. In such a case the question for the jury is whether the

plaintiff's mind went with the terms of the paper he signed (e).

(5.) Under the Bankruptcy Act, 1890, a debtor may be dis-

charged from obligations by his creditors accepting a composi-

tion(/).

It is to be observed that a smaller sum may be pleaded in satis-

faction of a greater if there is a receipt under seal (y). Moreover,

payment of part may sometimes be evidence of a gift of the

remainder ; or, again, there may be a remedy by way of set-off or

counter-claim.

Where a husband and wife are living apart under a deed of

sej^aration, and the husband has made default in payment of instal-

ments due to the wife under the deed, a resumption of cohabitation

subsequent to such default does not of itself amount to accord and

satisfaction of the cause of action which has already accrued to the

wife in respect of the arrears of the instalments ( 7/ ).

To be a good discharge, an accord must he executed [i), unless,

indeed, the jury find that what the plaintiff accepted in satisfaction

was not ^Q performance, but the promise {k).

In Day v. McLea (/), the plaintiffs claimed a sum of money for

damages for breach of contract, and the defendants sent a cheque

for a less amount, with a form of receipt " in full of all demand."

(a) Sibree v. Tripp (1846), 15 M.
&"W. 23; 15 L. J. Ex. 318.

(b) (1882), 9 Q. B. D. 37; 46

L. T. 306.

(c) Pinnel's case (1602), 5 Co.

117.

(dj Cooper V. Parker (1855), 15

C. B. 822; 24 L. J. C. P. 68.

{(-) Ridealt;.G.W.Iiy.Co.(1859),
1 P. & F. 706 ; and see Lee r. Lane.

& Yorks. Ry. Co. (1871), L. R. 6

Ch. 527 ; 25 L. T. 77 ; and Ellen

V. G. N. Ry. Co. (1902), 49 W. R.
395.

(/) 53 & 54 Vict. c. 71, s. 8.

iff) Fitoh v. Sutton (1804), 5 East,
230.

{h) Macan v. Macan (1902), 70
L. J. K. B. 90.

(i) Edwards v. Chapman (1836),
1 M. & W. 231 ; 4 D. C. P. 732.

(/.:) Hall V. Flockton (1851), 16

Q. B. 1039; 20 L. J. Q. B. 201
;

and Evans v. Powis (1847), 1 Ex.
601 ; 11 Jur. 1043.

(0 (1889), 22 Q. B. D. 610; 58
L. J. Q. B. 293.
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The plaintiffs kept the cheque and sent a receipt on account,

and sued for tlie balance of their claim. The Court of Appeal

held that keej)ing the cheque was not, as a matter of law,

conclusive that there was an accord and satisfaction of the claim,

but that it was a question of fact on luhat terms the cheque was

kept.

Accord and satisfaction made hy a stranger on behalf of the

defendant, and adopted by the plaintiff, is a good defence {m).

To an action by several joint creditors accord and satisfaction with

any one of them, without the necessity of showing that he had

authority from the rest to settle, is an answer {n). And so accord

and satisfaction made by one of several parties jointly liable dis-

charges all (o).

In Beer v. Foakes [p), the principle of Pinnel's case and Cumber Beer v.

V. Wane was discussed. Judgment for a specific sum having been ^o^-^es.

obtained by the plaintiff in an action, an agreement in writing was

made between the plaintiff and the defendant whereby, in conside-

ration that the defendant would pay part of the sum on the signing

of the agreement, and the remainder to the plaintiff or her nominee

by equal half-yearly instalments, the plaintiff undertook not to

take any proceedings on the judgment. The defendant duly per-

formed all the terms of the agreement on his part, but it was held

that the agreement was not binding on the plaintiff, there being no

consideration for it, and that therefore the j)laintiff was entitled to

issue execution for interest on the judgment debt.

At common law accord and satisfaction could not be pleaded in

answer to an action on specialty, but this was not the rule at equity,

and now, the latter view prevailing, accord and satisfaction is a good

defence to an action on a deed (q).

A point of practice decided in the leading case was that if one Second

party die durinr/ a curia advisari vidt, judgment may he entered nunc P"'?* ^
case.

(?n) Jones v.Broadhurst (1850), 9 parte Good (1877), 5 Ch. D. 46;

C. B. 173 ; Randall v. Moon (1852), 46 L. J. Bk. 65.

12 C. B. 261; 21 L. J. C. P. 226
^

s^

^jgg^^ g ^ ^^^_ ^^^ ^^
See also Cook r Lister (1863), U ^^ J. Q. B. ISo'^'^This case was
C. B. -N. b. &4d, 61 I.. J. O. r.

distinguished in Bidder v. Brid<?es

^^}\ Tir n TT ^ iwiQ^m 7 (18S7), 37Ch. D. 406; 57L.J. Ch.

.M ^r^^oT. '\ ^^'^1£ i 300; 'and foWnred in Underwood
M. & W. 264; 4 Jur. 064 bee

^_ Underwood, [1894] P. 204; 63
also Steeds r. Steeds ^889)^2 ^ j ^ ^^^^ ^Xevo i promise to
^•,3,7 '

-'^ ^"^
•,r;n oo/n ; release arrears and future payments

(.) Nicholson r Revill (836), 4
^ ^aj^ony was held not to be sup-

^- ^ ^-
^-I'iJ f n^m ? i/?f P«^ted by a consideration of a sum

see In re E. W. ^, [1901] 2 K B.
^^ / j^

642; 70 L. J. K. B. 810; dis-

tinguislung In re Armitago, Ux (q) See Steeds v. Steeds, supra.

cc2
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pro tunc. This is on the princiiile, Adas curice nemini facit rn-

juriam (r). See also Ackroyd v. Smithies (18S5), 54 L. T. 130 ; 50

J. P. 358.

Tender.

[93]

Produc-
tion dis-

pensed
with.

FINCH V. BROOK. (1834)

[1 Ling. N. C. 253; 2 Scott, 511.]

Money disputes having arisen between Fiucli and Brook,

and litigation being imminent, Brook sent his attorney to

Finch to pay what he believed to be the amount of his

debt. Accordingly, Brook's attorney called on the creditor,

and said, "I am come, Mr. Finch, to pay you the £1 12.s. hd.

which Mr. Brook owes you," whereupon he put his hand

into his pocket to come at the coin. Finch, however,

testily replied, " I can't take it, the matter is now in the

hands of my attorney," and so the lawyer took his hand

out of his pocket again without producing the money.

The question was w^hether this constituted a valid tender,

and it was held that it did not, for there was neither pro-

duction of the money nor dispensation uith production (s).

The reason why the law attaches so much importance to the

i:)rocIuction of the money is that "the sight of it may tempt the

creditor to yield." A tender, however, is valid, though there is no

production, if the creditor dispenses ivith it; as, for instance, where

a debtor called on his creditor and said he had £8 18s. Gd. in his

pocket to pay the debt with, whereupon the creditor exclaimed,

" You needrit give yourself the trouble of offering it, for I'm not going

to take if' [t). But Lord Tenterden, C. J., thought there was not

(r) See Turner v. L. & S. W. Ry.
Co. (1874), L. R. 17 Eq. 561 ; 43

L. J. Ch. 430.

{s) The Court, however, seems to

have thought that, if the jury had

chosen to do so, they might very
well have inferred dispensation.

{t) Douglas V. Patrick (1790), 3

T. R. 638 ; 1 R. E. 793.
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a suflficient tender where the production of the money was prevented

by the creditor leaving the room after the debtor had offered to pay

it, and whilst he was in the act of taking it from his pocket («).

A valid tender must be unconditional. ^^ If you luill give me a Uncondi-

stamped receipt, I icill pay you the money, ''^ said a debtor once, and tional.

he pulled out the money as he spoke. But the tender was held bad

for the condition (x). A tender made "under ptrotest" is not a

conditional tender {y).

The tender need not be made to the creditor himself. It may he To or by

made to an agent authorized to receive pajTuent of the debt (2).
^S®^''*

Conversely, the tender may be made by an agent of the debtor (a).

xVnd so tender to one of several joint creditors, or by one of several

Joint debtors, is good.

It has been held [b) that a solicitor who is authorized to accept a

tender of mortgage money on behalf of his client is not at liberty

to accept the tender of a cheque in lieu of cash, so as to make such

a tender good in law as against the mortgagee.

The tender must be of the ivhole debt. But if the creditor's claim "Whole

consists of a number of distinct items, the debtor may make a good ^ '

tender of payment of any one of them, provided that he carefully

specifies the particular item he wishes to dispose of (c). A tender

may, of course, be made of a larger sum of money than the amount

of the debt (cZ), but the debtor must not demand change (e) ; if,

however, the creditor does not object to the tender on that account,

but for some collateral reason, such as a demand for a larger sum,

the tender will be good (/).

The tender must be in the current coin of the realm. Gold is good CmT.-ent

to any amotmt, but silver is not beyond 40s., nor copper beyond a

shilling (^). A Bank of England note payable to bearer is a legal

(«) Leatherdale v. Sweepstone M. & S. 86 ; U K. R. o94.

(1828), 3 C. & P. 342 ; 33 E. R. (b) Blumberg v. Life Interests,

678. &c. Corporation, [1897] 1 Ch. 171

;

(:*;) Laing v. Meader (1824), 1 C. 66 L. J. Ch. 127 ; afJirmed, [1898]
& P. 257. See, however, Richard- 1 Ch. 27 ; 67 L. J. Ch. 118.

son r. Jackson (1841), 8 M. & W. [c] Strong v. Harvey (1825), 3

298; 9 D. P. C. 715. Bing. 304; 11 Moore, 72; and
(//) Scott V. Uxbridge and Rick- Hardingham r. Allen fl848), 5

mansworth Rv. Co. (I866), L. R. C. B. 793 ; 17 L. J. C. P. 198.

1 C. P. 596 ;
'3 L. J. C. P. 293

;
(d) Dean v. James (1833), 4 B. &

Greenwood v. Sutcliffe, [1892] 1 Ad. 546 ; 1 N. & M. 303.

Ch. 1 ; 61 L. J. Ch. 59. {<) Betterbee v. Davis (1811), 3

(z) MofPat v. Par-sons (1814), 5 Camp. 70 ; 13 R. R. 755.

Taunt. 3o7 ; 1 Mfirsh. 55 ; and .'co (/) Per Lord Abinger, C. B., in

Finch V. Boning (1879), 4 C. P. D. Bovans v. Roes (1839), 5 M. & W.
143 ; 40 L. T. 484. 306 ; 3 Jur. 608.

(«) Read v. Goldring (1813), 2 (9) 33 Vict. c. 10, s. 4.

coin.



ffuished.

390 RELEASE OF SURETY.

tender for all sums above £o (//). A tender in country notes or by

cbeque is good if the only reason given by the creditor at the time

for not accepting it is that tbe amount of the debt is larger (/).

Debt not It is scarcely necessary to say that tlie effect of a valid tender is

extin-
^ iiot to extinguish the debt. On the contrary, it is an admission of

the contract. But what it does is to put the plaintiff in the wrong

so far as his action is concerned. Ho is exposed as the litigious

oppressor, while the defendant stands forth as the virtuous citizen

who has all along been ready and anxious to discharge his lia-

bilities (/.). Accordingly, a valid tender stops the further accrual

of interest (/), and extinguishes the right of lien, whether of an

unpaid vendor in possession of goods sold, or a manufacturer or

workman in possession of goods that have been worked up or

repaired by him, or a pledgee holding chattels as a security for a

debt («i). But the plea of tender must be accompanied by payment

into Court of the money tendered (h).

Alteration of Terms between Creditor and Debtor

releases Surety.

[93] WPIITCHER V. HALL. (1826)

[oB. &C. 269; 8 D. & E. 22.]

Wliitcher agreed to let Joseph Hall have thirty cows

for milking at £7 10'^. each per annum, and James Hall

became surety for the due payment of the money. By-

and-by some of the cows died, and the terms of the letting

were changed so that Joseph was to have the milking of

(A) 3 & 4 Will. 4, c. 98, s. 6. 24 L. J. C. P. 10 ; 16 C. B. 206

;

(i) Polglass V. Oliver (1831), 2 but in cases of mortgage, see Bank
C. & J. 15; 2 Tyr. 89. of New South Wales v. O'Connor

(A) Fcr cur. in Dixon v. Clarke (1889), 14 App. Cas. 273 ; 58 L. J.

(1848), 5 C. B. 365 ; 16 L. J. C. P. P. C. 82.

237. («) R. S. C, Ord. 22, r. 3
;

{I) Dent V. Dunn (1812), 3 Camp. County Court Pules, Ord. 10, r. 20.

296 ; 13 P. R. 809. See Griffiths v. School Board of

(,«) PatchfP V. Davies, Cro. Jac. Tstradyfodwg (1890), 24 Q. B. D,
244; Chilton v. Carrington (1855), S07 ; 59 L. J. Q. B. 116.
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twenty-eight cows during one part of the year and of

thirty-two during the other. James was not consulted on

tlio subject; and, indeed, it is difficult to see that the

alteration in any way prejudiced him. But although

there was thus no substantial alteration of the original

terms, yet the Court considered that an alteration was an

alteration, and that James Hall was thereby released from

his suretyship.

It may be added that from this opinion Mr. Justice

Littledale dissented, citing the maxim de minimis non

curat lex, by which he meant that the alterations were so

trifling as to be not worth considering.

The man who is kind enough to become surety for a friend

undertakes a very thankless office ; and the law is jealously

anxious to shield him against fraud and imposition. Whitcher v.

Hall well illustrates the rule that any alteration of the terms of

the original agreement by the creditor and the debtor behind the

surety's back, will exonerate the surety, unless the rights against

him are expressly reserved (o).

And another good illustration of the principle of the leading Ellesmere

case is to be found in the recent case of Ellesmere Brewery Co. ^^^^^
V. Cooper (jj). Four persons, as sureties for a principal, executed Cooper,

a joint and several bond of suretyship, by the terms of which the

liability of two of them was limited to £50 each, and that of the

other two to £25 each. One of these, whose liability was limited

to £50, after the other three had executed the bond, executed it

himself, but added to his signature the words " £25 only." The

obligee accepted the bond so executed without objection, and

subsequently the principal became in default. It was held that

the effect of the added words was to make a material alteration in

the bond, so that the three first signatories were thereby discharged

from their obligation ; and that, as the last signatory only executed

the bond as a joint and several bond, ho also was not bound by it.

The law on the subject was summed up by Cotton, L. J., as

follows :

—

" The true rule, in my opinion, is that if there is any agreement True rule

stated by

(r>) Kearsley v. Cole (184G), 16 Q. B. 130; 4 E. & B. 760.

M. & W. 128 ; 16 L. J. Ex. IIT)

;

(;j) [1896] 1 Q. B. 75 ; 65 L. J.

Price V. Barker (1855), 21 L. .7. Q. B. 173.
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Cotton,

L.J.

Misrepre-
sentation

or conceal-

ment.

between tlio principals with reference to the contract guaranteed,

the surety ought to be consulted, and that if he has not consented

to the alteration, although in cases where it is without inquiry

evident that the alteration is unsubstantial, or that it cannot be

otherwise than beneficial to the surety, the surety may not be

discharged
;
yet that if it is not self-evident that the alteration is

unsuhstantial, or one lohich cannot be prejudicial to the surety, the

Court will not, in an action against the surety, go into an inquiry

as to the effect of the alteration, or allow the question whether the

surety is discharged or not to be determined by the finding of a

jury as to the materiality of the alteration, or on the question

whether it is to the prejudice of the surety, but will hold that, in

such a case, the surety himself must he the sole Judge whether or not

he ivill consent to remain liable notwithstanding the alteration, and

that if he has not so consented he will be discharged "
{q).

But an alteration in the position of a surety brought about by

the act of an employer does not discharge the surety, if the act of

the employer has been caused by the fraud of a contractor whose

honesty the surety has guaranteed (r).

Altering the terms is not the only way in which the surety

becomes a free man once more. He is always discharged in the

following cases :

—

(1.) If there has heen a fraudulent misrepresentation to, or conceal-

ment from, him{s).

But the creditor is not bound to communicate every circumstance

calculated to influence the discretion of the surety in entering into

the contract ; what he must disclose is simply any arrangement

between himself and the debtor which would make the surety's

position different from what he would reasonably expect {t). " The

plaintiff and defendant," said Holroyd, J., in the case last referred

to, " toe7-e not on equal terms. The former with the knowledge of a

fact which necessarily must have the effect of increasing the re-

sponsibility of the surety, without communicating that fact to him,

suffers him to give the guarantee. That was a fraud wpon the

defendant, and vitiates the contract." Moreover, as was said by

If/) Holme V. Bmnskill (1877), 3

Q.B. D. 495; 47 L. J. Q. B. 610.

See also Taylor v. Bank of New
South "Wales (1886), 11 App. Cas.

596 ; no L. J. P. C. 47.

()•) See Kingston-upon-Hull Cor-

poration V. Harding. [1892] 2 Q. B.

494 ; 62 L. J. Q. B. 55.

(s) Lee V. Jones (1864), 17 C. B.

N. S. 482 ; 34 L. J. C. P. 131

;

Phillips V. FoxaU (1872), L. R. 7

Q. B. 666; 41 L. J. Q. B. 293.

{t) Hamilton v. Watson (1845),
12 CI. & Tin, 109 ; Pidcock v.

Bishop (1825), 3 B. & C. 605 ; 5 D.
& R. 505 ; and see Byrne v. Muzio
(1882), 8 L. R. Ir. 396.
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the Lord Chancellor, in Owen v. IIoman(M) (where the surety was

an infirm old married woman, living apart from her husband, and

the aunt of the debtor), '
' without saying that in every case a creditor

is bound to inquire under what cii'cumstances his debtor has

obtained the concurrence of a siu'etjs it may safely be stated that

if the dealings are such as fairly to lead a reasonable man to

believe that fraud must have been used in order to obtain such

concurrence, he is hound to make iitquiry, and cannot shelter himself

under the plea that he was not called on to ask, and ilid not ask,

any questions on the subject."

(2.) If the creditor enters into a binding acjreement ivith the debtor Gi\'ing

to (jive him time, unless by such agreement the creditor 7-eserces ]iis
'^id^^-

rights against the surety {x).

The reason why the surety is discharged in this case is that the

creditor by giving time to the debtor has, for the time at least, put

it out of the power of the surety to consider whether he will have

recourse to his remedy against the principal debtor or not, and

because the surety cannot in fact have the same remedy against the

principal as he would have had under the original contract {y).

Mere forbearance or laches, however, will not discharge the

surety (z). Nor will a contract ivith a stranger to give time to the

piincipal debtor affect the right against the surety (a).

'
' "\Miere two or more sureties contract severally, the creditor does

not break the contract with one of them by releasing the other.

The contract remaining entire, the surety in order to escape liability

must show an existing right to contribution from his co-surety

which has been taken away or injui'iously affected by his

release "
(&).

(3.) If the iirincipal debt is released or satisfied. Debt
satisfied.

(m) (1853), 4 H. L. C. 997 ; 20 v. Edmunds (1829\ 6 Bing. 94

;

L. J. Ch. 314. 3 M. & P. 259 ; Oriental Financial

, V -c -D • i. /i-n-\ o Coroorationr.OverendiiCo.flSTl),
(;r)_Eees r.Bemngton(l<9o) 2 l. ^. 7 ch. 142; 41 L. .J. Ch. 332

Ves. ]un. o40; 3R. R. 3; Croydon
^^^^^ ^, Bradford Banking Co.

S""'^ ^«
^'^ Pf^Tt 1-'-'

1 ; [189^] A. C. 586; 63 L. J. Ch
P. T). 46 ; 46 L. J. C. P. lo( ; but ^qq

-^

seeYork Banking Co. r. Bainbridge /'- t^^^ „ tt^u /icoon - \r c

(1880), 43 L. T. 732; Yates r. w^ i^^^ ?W ^ K ^41V
T7' /lonoN ^1 T T r\ -a <<c. VV. 2oO 2 ±1. Ac H. 41 Jfraser f.
Evans (1892) 61 L. J. Q._ B. 446

; j^^^.^^ . g -j, ^ j^ 3^.
66 L. r. 532 ; approved m Kirk- ^ j q^ j^ -^g ^^^^.^^ ^, ^:

13^72 kTk: i:S. ' ^- ""

(\f
)' ^1 c^- ^- '^'^ ^0 ^-

^'

(2/) See per Blackburn, J., in
(^) Ward v. National Bank of

Polak V. Everett (1876), 1 Q. B. D. New Zealand (1883), 8 App. Cas.
669 ; 45 L. J. Q. B. 369. 755 ; 52 L. J. P. C. 65 ; and see

(c) Orme v. Young (1815), 1 In re E. W. A., [1901] 2 K. B.
Holt, 84; 4 Camp. 336; Goring 642; 70 L. J. K. B. 810.
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Conside-
ration not
performed.

Surety's

interest

preju-
diced.

Con-
tinning
guaran-
ties.

Heffield v.

Meadows.

" It may be taken as settled law," said Lord Morris in a recent

case (c) in tlie Privy Council, "that where there is an absolute

release of the principal debtor, the remedy against the surety is

gone because the debt is extinguished, and where such actual release

is given no right can be reserved because the debt is satisfied, and

no right of recourse remains when the debt is gone. Language

importing an absolute release may be construed as a covenant by

the creditor not to sue the principal debtor, when that intention

appears, leaving such debtor open to any claims of relief at the

instance of his sureties. But a covenant not to sue the principal

debtor is a partial discharge only, and, although expressly stipu-

lated, is ineffectual, if the discharge given is in reality absolute."

But it may be mentioned here that when several persons join

together in a bond of suretyship, e.g., in the sum of £50 each for

the honesty of a clei'k, they are separatdy liabh-, so that the pay-

ment of £oO by one of them is no answer to an action on the bond

against one of the others (r^).

(4.) If tJie creditor omits to do something which was the surety''

s

consideration for entering on the responsibility (e).

(5.) If the person guaranteed does something distinctly injurious to

the interest of the surety ;

e.g., if I am surety for the honest services of a clerk, and his

master systematically throws temptations in his way (/). But the

master's mere passive inactivity will not discharge the surety. If,

however, he finds out that the servant has been guilty of dishonesty,

he must inform the suretj', who may withdraw ((/).

It often becomes an important and difficult question whether a

particular guaranty is a continuing one or not; that is to say, ivhether

the surety^s undertaking is to he confined or not to one transaction.

The question is to be answered by considering the surrounding cii--

cumstances, and getting as near as possible to the intention of the

parties, the presumption being that it is a continuing guaranty,

because " if a party meant to confine his liability to a single deal-

ing, he should take care to say so "
(Ji). A man who had a nephew

setting up as a butcher gave a cattle dealer this undertaking :

—

"/, Jolin 3Ieadows, of Barwick, in the county of Nvrthampton,vjiU

[c) Commercial Bank of Tas-
mania v. Jones, [1893] A. C. 313

;

62 L. J. P. C. 104.

{(J) Armstrong v. Cahill (1880),

6 L. E. Ir. 440.

[e) See Fitzgerald v. M'Cowan
(1898), 2 Ir. E. 1.

(/) Smith r. Bank of Scotland

(1813), 1 Dow. 272; 14 R. E. 67.

{g) Burgess v. Eve (1872), L. R.
13 Eq. 450 ; 41 L. J. Ch. 615 ; and
see Guardians of Mansfield Union
V. Wright (18S2), 9 Q. B. D. 683

;

46 J. P. 200 ; In reWolmershausen
(1890), 02 L. T. 541 ; 38 W. E. 537.

[h) Per Lord Ellenborough in

Merle v. Wells (1810), 2 Camp.
413.
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he ansiverahk for £50 sterling thut WiUiam Yorh, of Stamford,

hutchcr, inay hiuj of Mr. John HeJ/ield, of Donington.^'

The yoimg butcher made payments at various times to Mr.

Heffield, amountiiig to over £90, but lie afterwards failed to meet

his engagements ; and the question was whether anything could be

got out of Meadows as surety. Meadows strenuously maintained

that, as his nephew had paid £90, and £90 was a larger sum of

money than £oO—the amount for which he had undertaken to be

liable—the guaranty was at an end. But it was held that, as the

object of the guaranty plainly was to htep the young man going as a

butchtr, it was a continuing guaranty, and Meadows must pay (/).

The cases, however, run pretty close, as may be imagined when it Nicholson

is said that the following was held not to be a continuing *'• I*aget.

guaranty :

—

" I hereby agree to be ansicerable for the 2xiyme/it of £-50 for T.

Lerigo, in case T. Lerigo does not pay for the gin he receives from
you"{k).

As to when the Statiite of Limitations begins to run in the case of

a contiuuing guaranty, reference should be made to the recent case

of Parr's Banking Co. v. Yates {!).

A guaranty given to, or for, a firm only continues binding after Guaran-

a change in its constitution when it appears to have been the clear l'^^i°
^^

intention that it should so continue (/n).

The death of the surety does not j)e/' se operate as a revocation of Death of

a continuing guaranty, but notice to the creditor determines it as surety.

to future advances (m). But a guaranty the consideration of which
is given once for all [e.g., admission as an underwriting member at

Lloyd's) cannot be determined by the guarantor, and does not

cease at his death (0).

(j) Heffield v. Meadows (18G9;, was given "
; and see Backhouse t'.

L. R. 4 C. P. 595; 20 L. T. 746. Hall (1865), 6 B. & S. 507 ; 34

(/t) Nicholson v. Paget (1832), 1 L- J- Q- S- 141.

0. & M. 48 ; 5 C. & P. 395. («) Coulthart v. Clementson

^ ^ , (1879), 5 Q. B. D. 42; 49 L. J.
(I) [1898] 2 Q. B. 460

; 67 L. J. ^. b. 204 ; and see In re Silvester,
Q- B. 851. Midi. Ry. Co. r. Silvester, [1895]

{m) The Partnership Act, 1890 1 Ch. 573 ; 64 L. J. Ch. 390
;

(53 & 54 Vict. c. 39), s. 18. "A Harriss r. Fawcett (1873), L. R,
continuing guaranty or cautionary 8 Ch. 866; 42 L. J. Ch. 502;
obligation given either to a firm or Beckett v. Addj^man (1882), 51

to a third person in respect of the L. J. Q. B. 597 ; 9 Q. B. D. 783
;

transactions of a firm is, in the and Dodd v. Whelan (1897), 1 Ir.

absence of agreement to the con- R. 575.

trary, revoked as to future trans- {0) Lloyd's v. Harper (1880), 16

actions by any change in the con- Ch. Div. 290 ; 50 L. J. Ch. 140
;

stitution of the firm to which, or and see In re Grace, Balfour v.

of the firm in the transactions of Grace, [1902] 1 Ch. 733; 71 L. J.

which, the guaranty or obligation Ch. 358.
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Transferof
securities

to surety.

Contribu-
tion.

A surety who has paid his friend's debt is entitled to have

transferred to him any securities which the creditor may have

held, notwithstanding his ignorance of their existence, or their

having been given since he entered on the suretyship
(

j-)). This

right arises at the time of his becoming surety, and does not arise

merely if, and when, he discharges the obligation of the principal

debtor ((?). And if the creditor has so dealt with the security that

on payment by the surety it is no use to him, he is discharged to

the extent of the security (r). On the other hand, however, a

creditor is not entitled to the exclusive benefit of a security given

by his debtor to the surety (s).

Where one of several co-sureties has paid off the debt, he is

entitled to the benefit of a proof by the creditor against one of the

co-sureties for the full amount of the debt, and his right of proof is

not (though hi3 right of receiving dividends is) limited to the sum

which, as between him and his co-surety, such co-surety is liable

to pay {t).

A surety is also entitled to call on his co-sureties (whether bound

by the same instrument or not(;()) foi' contribution; and if there

are thi-ee co-sureties, of whom one has become insolvent, the surety

who has been compelled to pay the debt may come upon the remain-

ing solvent surety not merely for an aliquot proportion of the

money paid, but for a moiety (x). And on this subject reference

should be made to the important judgment of Lord Eussell, C. J.,

in the recent case of EUesmere Brewery Co. v. Cooper (y), where it

was held that when two or more persons join as sureties for a

common principal, but bind themselves in different amounts, in

the event of the principal being in default they are liable to con-

tribute to the satisfaction of the creditor's claim in jjroportion to the

limits of their respective liah'lities, and not in er^ual amounts. Besides

(p) 19 & 20 Vict. 0. 97, s. 5.

See In re McMyn (1886), 33 Ch. D.

575 ; 55 L. J. Ch. 845.

(q) Dixon V. Steel, [1901] 2 Ch.

602 ; 70 L. J. Ch. 794 ;
discussing

dicta of Page-Wood, V.-C, in

South V. Bloxam (1865), 34 L. J.

Ch. 369 ; 2 H. & M. 457.

(r) Campbell v. Eothwell (1877),

47 L.J. Q. B. 144; 38 L. T. 33;

and see Rainbow v. Juggins (1880),

5 Q. B. D. 422 ; 49 L. J. Q. B.

718.

(s) In reWalker, Sheffield Bank-

ino- Co. V. Clayton, [1892] 1 Ch.

621 ; 61 L. J. Ch. 234.

{t) In re Parker, Morgan r.

Hill, [1894] 3 Ch. 400; 64 L. J.

Ch. 6. But whether the result

would be the same if the creditor

had never proved, and the surety,

who had paid the debt, had, in the

first instance, claimed against his

co-surety, qutere, see per Davey,
L.J.

{//) Bering v.Winchelsea (1787),

1 Cox, 318 ; 1 E. E.. 41 ; and see

Eamskill v. Edwards (1885), 31

Ch. Div. 100; 55 L. J. Ch. 81.

(:r) 36 & 37 Vict. c. 66, s. 25,

sub-s. (11).

(ij) [1896] 1 Q. B. 75 ; 65 L. J.

Q. B. 173.
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being entitled to contributions from eacb. otber, siu'eties are also

entitled to tbe benefit of all securities wliicb any one of tbem may
bave taken (z). And wben one of several co-sureties bas bad

judgment against bim for tbe wbole of tbe i:)iincipal debt, tbougb

be cannot obtain contribution against tbe otbers until be bas actually

paid more tban bis own sbare (o), be is entitled to a declaration of

bis rigbt to contribution, and to a prospective order tbat on paying

bis ovm sbare be be indemnified by bis co-sureties against furtber

HabiHty(6).

It sbould be obsen^ed tbat an agreement by a sui'ety to give time

to tbe piincipal debtor does not discbarge a co-surety from bis

liability for contribution (c).

See also Lawes v. Maugban (18S4), 1 C. & E. 340; Carter v.

"^Tiite (1883), 25 Cb. D. 666; 54 L. J. Cb. 138; Asbby v. Day
(1885), 54 L. J. Cb. 935; 54 L. T. 408; Oddy v. HaUett (1885),

1 C. &E. 532; and Tbe Mayor of Durbam v. Fowler (1889),

22 Q. B. D. 394 ; 58 L. J. Q. B. 246 ; Bolton v. Salmon, [1891]

2 Cb. 48 ; 60 L. J. Cb. 239 ; Barber v. Macki'eU (1893), 68 L. T. 29
;

41 W. E. 341.

Materia/ Alteration Vitiates Written Instrument.

MASTER V. MILLER. (1791) [94]

[2 H. Bl. 141 ; 5 T. E. 637.]

On March 26th, 1788, Peel and Co., of Manchester,

drew a bill for £1,000 on Miller, payable three months

after date to Wilkinson and Cooke. This bill they

delivered to Wilkinson and Cooke, and Miller afterwards

accepted it. Wilkinson and Cooke then indorsed it for

(z) Steel V. Dixon (1881), 17 Ch. donald (188S\ "W. N. 130.

D. 825 : 50 L. J. Ch. 591 ; Berridge ,,, ^- ' , ^ „. ,

r. Ben-idge (1890), 44 Ch. D. 168
; r3, f̂?Z^'^^^''\:'\ ^f^'^'

59L. J.Ch.533. [1893] 2 Ch. 514 ; 62 L. J. Ch.

(a) In re Snowden (1881), 17 Ch.
"•^•

D. 44 ; 50 L. J. Ch. 540 ; and see (c) See Greenwood v. Francis,
Davies v. Humphreys (1840), 6 M. [1899] 1 Q. B. 312 : GS L. ,J. Q. B.
& W. 153 ; 4 Jiir. 250 ; In re Mao- 228.
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value to the plaintiff. But before doing so tliey made

one or two little alterations with the object of improving

the document. March 26th they changed into March 20th

;

and they inserted June 2'3rd at the top to indicate that the

bill would become due on that day. These alterations,

being to accelerate payment and unauthorized, were held to

vitiate the instrument.

[95]

Effect of

alteration.

Pigot's
case.

ALDOUS V. CORNWELL. (1868)

[L. E. 3 Q. B. 573 ; 37 L. J. Q. B. 201.]

In November, 1865, Cornwell gave his promissory note

to this effect—" I promise to pay Mr. Edward Aldous the

sum of £125." By-and-by Aldous asked Cornwell to

pay the £125. Cornwell was about to do so when he

noticed that two words had been added to the note he had

made, so that it now ran, " On demand I promise to pay,

&c." Cornwell on this refused to pay, pleading that he

*' did not make the note as alleged." The result of an

action, however, was that he was compelled to pay as the

alteration teas an immaterial one, all notes which express no

time for payment being payable "on demand."

The law looks witli great disfavour on the alteration of written

instruments. Even vrlien the alteration is made with the consent

of both parties (unless it be merely to correct a mistake and render

the document vhat it has all along been intended to be), there must

be a new stamp just as if it were a new conti'act (cZ).

One of the earliest, and for a long time the most important, cases

on alteration without consent is Pigot's case (e). That case referred

only to deeds ; but its princijile was afterwards extended to bills

of exchange, guarantees, bought and sold notes, charter-jjarties,

{d) Eeed v. Deere (1827), 7 B. &
C. 261 ; 2 C. & P. 621 ; Bowman
V. Nichol (1794), 5 T. K. 537 ;

1

Esp. 81.

{e) (1615), 11 Co. 26.
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and other instruments. But the part of tlie second resolution of

Pigot's case, -vrliich. says that " if the obligee himself alters the deed,

although it is in u-ords not material, yet the deed is void," is not now
law.

A material alteration, no matter by whom, -vdtiates a written IVIaterial

instrument. Thus, in Suffell v. Bank of England ( /"), it was held alteration

that the alteration of a Bank of England note by erasing the number
c, a ^^'

upon it and substituting another was a material alteration which Bank of

avoided the instrument, so that a bond fide holder for value could England,

not afterwards maintain an action on it. In Warrington v. Early (</), Warring-

it appeared tbat three persons had made their joint and several ^^?'

promissory note " luith laivful interest.^'' The holder persuaded two

of them, in the absence of the third, to add in the corner, by

way of explanation, " interest at H per cent." It was held that he

could not recover against the thii'd party, as the note had been

materially altered. In Vance v. Lowther {It), a dishonest clerk Vance v.

had absconded with a cheque drawn in his master's favour. After Lowther.

altering the date from March 2nd to March 26th, he passed it

to the plaintiff for value. It was held that the alteration was

material and invalidated the cheque, so that the plaintiff, in sjjite

of having acted prudently and uprightly, could not successfully

sue the drawer. In this case it was also held that materiality is a

question of law, and that, in deciding it, reference is to be had to

the contract alone, and not to the surrounding circumstances.

But alterations by accident (e.g., by a mischievous little boy tearing Mistake or

off a seal, or by rats eating it) or mistake do not affect the ^<^ciclent.

liability (/).

The instrument may be given in evidence /or a collateral jnirpose, Collateral

notwithstanding a material alteration. A landlord once brought an Purpose,

action against a tenant for not cultivating according to the terms of

the written agreement between them. The written agreement, when
produced, was found to be stained with an erasure in the habendum,

the term of years having been altered from seven to fourteen. As
a matter of fact, the defendant was a yearly tenant under a parol

(/) (1882), 9 Q. B. D. 555; 51
(/,) (,876), l Ex. Div. 176; 45

L. J. Q. B. 401 ;
and see Leeds l. J. Ex. 200 ; and see Harris v.

and County Bank r. Walker (18S3), Tenpany (1883), 1 C. & E. 05;
11 Q. B. D. 84 ; 52 L.J. Q. B. 590; Pattinson v. Luckley (1875), L. R.
Lowe r. Eox (1887;, 12 App. Cas. iq Ex. 330 ; 44 L. J. Ex. 180.
206; 56 L. J. Q. B. 480: and
Ellosmere Brewery Co. v. Cooper, («) I^aper v. Bu-kbeck (1812), 15

ri89Gl 1 Q. B. 75 ; 65 L. J. Q. B. East, 17 ; 13 R. R. 354 ; Argoll r.

^73
-' Cheney (1624). Palm. 402 ; but see

(a) (18.53), 2 E. & B. 763: 23 Davidson v. Cooper (1844), 13 M.

L. J. Ex. 47. & W. 343 ; 12 L. J. Ex. 467.
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Act of

1882.

Cancella-

tion.

Alteration

of bill.

What
altera-

tions are
material.

Material.

agi-eement whicli incorporated only so mucli of the written instru-

ment as was applicable to a yearly holding, so that it did not matter

whether the wi'itten agreement said 14 or 140 years. For this

reason the instniment was admitted in evidence to prove the terms

on which the tenant held the land (A).

With regard to the alteration of bills of exchange, the law has

been codified. The 63rd and 64th sections of the Bills of Exchange

Act, 1882 {!), are as follows :

—

" 63.— (1.) Where a bill is intentionally cancelled by the holder

or his agent, and the cancellation is apparent thereon, the bill is

discharged.

" (2.) In like manner any partjdiable on a bill maybe discharged

by the intentional cancellation of his signature by the holder or his

agent. In such a case any indorser, who would have had a right of

recourse against the party whose signature is cancelled, is also

discharged.

"
(3.) A cancellation made unintentionally, or ujider a mistake,

or without the authority of the holder, is inoperative ; but where

a bill or any signature thereon appears to have been cancelled,

the burden of proof lies on the party who alleges that the cancel-

lation was made imintentionally, or imder a mistake, or without

authority.
'

' 64.—( 1
.
) Where a bill or acceptance is materially altered without

the assent of all parties liable on the bill, the bill is avoided except

as against a party who has himself made, authorized, or assented to

the alteration, and subsequent indorsers.

" Provided that, where a bill has been materially altered, but the

alteration is not apparent, and the bUl is in the hands of a holder

in due course, such holder may avail himself of the bill as if it had

not been altered, and may enforce payment of it according to

its original tenour (i/i).

" (2.) In particular, the following alterations are material,

namely, any alteration of the date, the sum payable, the time of

payment^ the place of payment, and, where a bill has been accepted

generally, the addition of a place of payment without the acceptor's

assent."

The following alterations have been held to be material :

—

Where a particular consideration is substituted for the words
'

' value received "
(«) 5 or the date of a bill payable at a fixed period

(A) raTmouth r. Roberts (1842),

9 M. & W. 469 ; 11 L. J. Ex. 180.

(/) 45 & 46 Vict. c. 61.

{m) But see Scholfield v. Londes-

borough, [1896] A. C. 514; 65

L. J. Q. B. 593.

(«) KnUl V. Williams (1809), 10

East, 431 ; 10 R. R. 349; cf.

Wright r. Inshore (1842), 1 D. N.
S. 802 ; 6 Jur. 857.
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after date is altered, and the time of payment thereby jjostponed (o)

or accelerated [p); or a bill payable three months after date is con-

verted into a bill payable three months after sight [q) ; or the date

of a cheque or bill j^ayable on demand is altered (r); or the crossing

of a cheque is altered (.s) ; or the sum payable is altered, e.g., from

£105 to £100 (^); or the sjiecified rate of interest is altered, e.g.,

from 3 per cent, to 2J per cent. («) ; or a bill payable "with lawful

interest" is altered by adding the words "interest at six per

cent." {x) ; or a particular rate of exchange is indorsed on a bill

which does not authorize this to be done {y) ; or a joint note is con-

verted into a joint and several note (2) ; or a new maker is addefl to

a joint and several note (a) ; or the name of a maker of a joint and
several note is cut off (?;), or intentionally erased (c) ; or the place

of iDayment is altered, e.g., a bill is accepted paj'able at X. & Co.'s

and Y. & Co. is substituted for X. &, Co. (r/) ; or a place for pay-

ment is added without the acceptor's consent (e) ; or the number on

a Bank of England note is altered (/).

The following alterations have been held to be immaterial :

—

Imma-

A bill payable to C. or bearer is converted into a bill payable to
^^^^''

C. or order (g) ; or an indorsement in blank is converted into a

special indorsement (A) ; or the words "on demand " are added to a

note in which no time of payment is expressed (i) ; or a bill

addressed to Brown & Co., under the style of Brown, Smith & Co.,

(o) Outhwaite V. Luntley (1815), (a) Gardner v. Walsh (1855), 5

4 Camp. 179; 16 E,. R. 771; E. & B. 83 ; 24 L. J. Q. B. 285
;

Hirschman v. Budd (1873), L. R. cf. Clerk v. Blackstock (1816), Holt.
8 Ex. 171; 42 L. J. Ex. 113; N. P. 474 ; 17 R. E,. 667.

Societe Generale r. Metropolitan {b) Cf. Mason i-. Bradley (1843),
Bank (1873), 27 L. T. 849; 21 11 M. & W. 590; 12 L. J. Ex.
W. R. 335. 425.

{p) Master v. Miller, supra; (c) Nicholsons. Revill (1836), 4
Walton r. Hastings (1815), 4 A. & E. 675 ; 6 N. & M. 192.

Camp. 223; 1 Stark. 215. {d) Tidmarsh r. Grover (1813),

(q) Long V. Moore (1790), 3 Esp. 1 M. & S. 735 ; 14 R. R. 563.

155, n, {() Calvert v. Baker (1838), 4 M.
(?•) Vance v. Lowther, supra. & W. 417 ; 8 L. J. Ex. 40 ; Burch-
(s) See sect. 78 of the Bills of fields. Moore (1854), 23 L. J. Q. B.

Exchange Act, 1882, overriding 261 ; 3 E. & B. 6H3 ; cf. Hanbury
Simmonds r. Taylor (1858), 27 v. Lovett (1868), 18 L. T. 366;
L. J. C. P. 248. 16 W. R. 795.

(i) Cf. Hamelin r. Bruck (184G), (/) Sufi^ell v. Bank of England,
9 Q. B. 306; 15 L. J. Q. B. 313. sKpra; Leeds Bank v. Walker,

((() Sutton V. Toomer (1827), 7 supra.

B. & C. 416 ; 1 M. & Ry. 125. (^/) Attwood v. Griffin (1826), 2

[x) Warrington v. Early, supra. C. & P. 368 ; R. & M. 425.

(y) Hirschfield v. Smith (1866), (A) See sect. 34 (4) of tlie Bills of

L. R. 1 C. P. 310 ; 35 L. J. C. P. Exchange Act, 1882.

177. (') Aldous V. Cornwell, supra;

{£) Pcrring v. Hone (1826), 4 and see sect. 10 of Bills of Exchange
Bing. 28 ; 2 Car. & P. 401. Act, 1882.

S.—C. I) D
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Onus of

proof.

is accepted by tliem as Brown & Co., and the address is afterwards

altered to make it correspond with the acceptance (A) ;
or an

erroneous due date is added to a bill (/) ; or the words " or order
"

are stinick out by the acceptor in th(^ case of a bill payable to

"D. or order" (m).

It lies upon the party suing upon an altered contract to account

for any material alteration that appears upon the face of it, or to

give some reasonable evidence from which it may be inferred that

the alteration was not made under such circumstances as would

avoid the instrument.

Acknowledgjuents Saving the Statute of

Limitations.

[96]

21 Jac. 1,

0. 10.

Effect of

part pay-
ment or

TANNER V. SMART. (1B27)

[6 B. & C. 603 ; 9 D. & E. 549.]

In 1816 Smart gave Tanner his proniissoiy note for

£160. In 1819 Tanner showed it him, and delicately

suggested a settlement. Smart said frankly, " / can''t pay

ilie debt at present, bat I will pay it as soon as I canP

Five years slipped by, and Tanner brought an action on

the note, to which Smart pleaded aetio non accredit infra

sex annas—in other words, pleaded the Statute of Limita-

tions. In reply to that defence. Tanner proved that only

five years had elapsed since Smart had sj)oken the afore-

said words. This, however, was considered to be insuffi-

cient, in the absence of proof of the defendant's ability

to pay.

If I allow six years to pass without making my simple contract

debtor pay me what he owes, my remedy against him is barred by

(k) Farquhar v. Southey (1826),

M. &. M. 14; 2C. &P. 497.

[l) Fanshawe i\ Peet (1857), 26

L. J. Ex. 314; 2 H. & N. 1.

(w) Decroix r. Meyer (1890), 2-5

Q. B. D. 343 ; 59 L. J. Q. B. 538
;

and see Chalmers' "Bills of Ex-
change," p. 215 (5th ed.).
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tie Statute of Limitations. But let me consider -svlietlier lie has admo-w-

not perchance done something in his guilelessness to interrupt the ledgment.

operation of that statute. There are two ways in which the debt

may have been revived.

(1.) Bj jMrt payment, or i^ajvaent oi mtevest {n) ; and

(2.) By acknowledgment ivritttn and signed (o).

But the part pajTnent or acknowledgment must be of such a Promise to

nature as not to be inconsistent with an implied promise to paii the P^^
must

whole debt claimed (j)). A refusal to pay (for instance, where the of beino-

debtor said, " I knoiv that I owe the money ; but the bill I gave is on implied.

o threepenny receipt stamp, and I will never pay it,") is not good

enough (7); and when there is a conditional promise, the creditor

must prove the performance of the condition (r).

In Green v. Humphi-eys (s), the letter reHed on as taking the (rreen v.

debt out of the statute contained the following passage:—"I Humph-

thank you for youi* very kind intention to give up the rent of

Tyn-y-Burwydd next Christmas, but I am happy to say at that

time both principal and interest will have been paid in full." It

was held that this would not do for the pui'pose. " It seems to me,"

said Bowen, L. J., " that, although there is here an acknowledgment

of a debt in a sense, there is not a clear acknowledgment of a debt in

such a way as to raise the implication of a promise to pay, but, on

the contrary, only in such a way as to exclude the idea of a

promise to pay, and to imply that the writer did not undertake to

pay." " I think," said Fry, L. J., "that the words of the letter

which have been referred to may be faiiiy parajDhrased in this way,
' I thank you for your very kind intention to let my wife receive

the rents of her estate after next Christmas, but youi- kindness is

apparent and not real, for by next Christmas the debt to satisfy

which you have been stopping her rents will have been fuHy

satisfied in some manner or another.' That apjiears to me to be

the best parai^hrase which I can give to the sentence in question

in) See Morg'an v. Rowlands {q) A'Coiirt v. Cross (1825), 3

(1872), L. R. 7 Q.B. 493; 41 L.J. Bing. 328; 11 Moore, 198; and
Q. B. 187 ; Bum v. Boulton (184G), see Humphreys v. Jones (1845), 14

2 C. B. 476 ; 15 L. J. C. P. 97

;

M. & W. 1 ; 14 L. J. Ex. 254.

Maber r. Maber (1867), L. R. 2
(,) Meyerhoff r. Froehlich(1878),

,\ n n , 1 - 1 1
4 C. p. D. 63 ; 48 L. J. C. P. 43

;

(0) 9 Grco. 4, c. 1*, s. 1 ; and -vr- i, i t? ..' r< > r<
10 t onv + n- iQ iNicnols v. Regents Canal Co.
19 & 2U Vict. C. J/ 8. 1^

^^gg^^ g3 J^ J_ Q J3_ Q^
^

(Pi Smith V. Inorne (18o2), 18 V rp oto oqi-

Q. B. 134 ; 21 L. J. Q. B. 199
;

^- ^- ^^^' ^^'^

Skeet f. Lindsay (1877), 2 Ex. D. (v) (1884), 2G Ch. D. 474; 53
314 ; 46 L. J. Ex. 249 ; Quincey r. L. J. Ch. G25 ; and see Langrish
Sharp (1876), 1 Ex. D. 72: 45 r. Watts, [1903] 1 K. B. 636; 72
L. J. Ex. 347. L. J. K. B. 435.

DTI 2
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In re

Buskin.

Non-dis-
sent not
equivalent

to acknow-
ledarment.

Payment
must be
before

action

brought.

when I regard the surrounding circumstances of the case, and in

that I find no ackno-wledgment that a debt is due from the writer."

But where a debtor wrote, in reply to a demand by his creditor

for payment, " I don't see how it is possible for me to be indifferent

in the matter of this debt. If I were able in any way to reduce it

further, you may be quite sure that I should do so," it was held to

be a sufficient acknowledgment to take the debt out of the

statute (<).

And it has recently been held that parol evidence is admissible

to show that a letter was written in answer to a former one, in

order to read the two letters together that they may constitute an

acknowledgment to take a debt out of the statute (h).

The mere sending of an account to a debtor appropriating money

of the debtor, over which the creditor has control, to his debt, and

from which appropriation the debtor does not dissent, does not

amount to an "acknowledgment" by the debtor within the meaning

of the statute (.x).

An acknowledgment of, or promise to pay, a debt of a testator,

by one of several executors, is sufficient to take the case out of the

statute {y).

An " acknowledgment" or promise to pay, if contained in a letter

written " ivithout prejudice," does not avail to take the case out of

the statute (z).

An acknowledgment since action brought is not sufficient (o) ; nor

is an acknowledgment to a stranger, for it must be to the creditor or

his agent, to some one who is entitled to receive payment of the

debt (i). Thus, in an action by the indorsees against the maker of

a promissory note, after the indorsement and within six years of

the commencement of the action, the defendant had made a pay-

ment on account of the note to the payee, who had no authority to

{t) In re Buakin, Ex parte Farlow
(1895), 15 11. 117.

(«) McGuffie V. Burleigh (1898),

78 L. T. 264.

(a:) In re McHenry, [1894] 3 Ch.

290 ; 71 L. T. 146 ; and see Smith
V. Betty, [1903] 2 K. B. 317.

(?/) In re Macdonald, Dick v.

Eraser, [1897] 2 Ch. 181 ; 66 L. J.

Ch. 630 ; distinguishing Tulloek v.

Dunn (1826), Ry. & Mo. 416; 27

B. E. 765 ; and Scholey v. Walton
(1844), 13 L. J. Ex. 122 ; 12 M. &
"W. 510.

(s) In re River Steamboat Co.

(1871), L. R. 6 Ch. 822; 25 L. T.

319.

(ff) Bateman v. Finder (1842), 3

Q. B. 574 ; 2 G. & D. 790 ; over-

ruling Yea V. Fouraker (1760), 2

Bun. 1099; Thornton v. Illing-

worth (1824), 2 B. & C. 824 ; 4 D.
& R. 525.

{)>) See Gren'"ell v. Girdlestone

(1837), 2 T. & C. 622 ; 7 L. J. Ex.
42 ; Howcutt v. Bonser (1849), 3

Ex. 491 ; IS L. J. Ex. 262 ; Hay-
don V. Williams (1830), 7 Bing.
163; 4 M. & P. 811; Godwin v.

Culley (1859), 4 H. & N. 373
;

Stamford Banking Co. v. Smith,

[1892] 1 Q. B. 765 ; 61 L. J. Q. B.
405.
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receive the money on behalf of the plaintiffs ; it was held that such

payment was not sufficient to take the case out of the statute (c).

It is immatei-ial, however, whether the payment on account of But may
the debt was made before or after the debt had already become ^^ after

statute-barred ; for the statute does not extinguish the debt, but become
only takes away the remedy by action {d). statute-

The payment relied on need not necessarily have been made in marred,

cash ; thus if goods be given and accepted in part payment within
-^'j^^^'^sci

six years, that saves the statute (e). cash.

The statute commences to run from the time ivhen tlie cause of When
action first accrues (/). Thus, when goods are sold on credit, the statute

six years are counted, not from the date of the sale, but from the .

^o™^
•'

. . 'to run.
time when the credit expires {g). In the case, however, of a ^^^e ou
promissory note payable on demand, the statute begins to run at credit.

once (A). Where a sum of money is payable by instalments, and Promis-

there is an agreement between the debtor and the creditor that, on ^°^^ ?'^^^

non-payment of any one of such instalments, the whole shall demand,
become due, the statute begins to run from the first default (t).

Dividends declared by a company are, when payable, debts due Dividends,

from the company to the shareholders, which the shareholders can

recover in an action against the company ; and the claims of the

shareholders in respect thereof are liable to become barred under

the statute (A-).

The shareholder's cause of action under the Directors' Liability

(c) Stamford v. Banking Co. 60 L. J. Q. B. 404; and Parr's

Smith, supra. Banking Co. v. Yates, [1898] 2

{d) See Heylin v. Hastings, 1 Q. B. 460 ; 67 L. J. Q. B. 851 ;

Ld. Raym. 389, 421, cited in where a surety was held liable on
Tanner v. Smart, supra ; and Lon- a continuing guarantee for interest

don and Midland Bank v. Mitchell, accrued within six years on ad-

[1899] 2 Ch. 161 ; 68 L. J. Ch. vances made more than six years
568. See also In /eClifden, [1900] before action brought.

1 Ch. 774; 69 L. J. Ch. 478.
(^) Helps r.Winterbottom( 1831),

(e) Hooper r. Stephens (183o), 4 2 B. & Ad. 431 ; 9 L. J. K. B.
A. & E. 71; 5 L. J. K. B. 4

;

9.53

Hart . Nash (1836), 2 CM. & R.
, ^^^^^^ ,, ^^i^^ ^ ^

337; 1 Gae la; CoUmson t-. ^^ _ ^g ^ j^^ ^3^3 ^^^ ^^^
Margesson (I808 27 L J Ex.

^^^ ^.^ Rutherford, Brown v. Ruther-

?f«;n 'i\f% r "^-^ ff^"^^'' ford (1880), 14 Ch. D. 687; 49
(1841), 4 M. & Gr. 2/1; 11 L. J.

-j^ j ^^^ l^\^
'

C. P. 161 ; and Clark v. Alexander ' ' " ' ^
,

(1843), 8 Scott, N. R. 147; 13 (0 Hemp v. Garland, mpra,

L J C P 133 followed in Reeves v. Butcher,

(/) Hemp 'v. Garland (1813), 4 [1891] ^ Q- B. 509 ; 60 L. J. Q. B.

Q. B. 519 ; 12 L. J. Q. B. 134

Wilkinson v. Verity (1871), L. R
6 C. P. 206; 40 L. J. C. P. 141

Miller V. Dell, [1891] 1 Q. B. 468

619.

(/i) In re Severn andWye Ry. Co.,

[1896] 1 Ch. 559; 05 L. J. Ch.
400.
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Solicitors'

costs.

Principal,

surety,

and co-

sureties.

Indem-
nity.

Act, 1890 (53 & 54 Vict. c. 64), arises when the shares are sub-

scribed for (/).

The cause of action in respect of work done by a solicitor arises

upon the completion of the woi'k, and not at the expiration of one

month from the delivery of a bill of costs, and therefore the statute

runs from the completion of the work {m).

On default made by a debtor in the payment of a composition

under a composition deed, the Court implies a fresh promise on

his part to pay the original debts, and the Statute of Limitations

does not begin to run until such default («).

The statute does not commence to run in favour of a person

whilst he is beyond seas, notwithstanding that the action is one in

vshich leave to serve the writ out of the jurisdiction could have

been obtained under Ord. XI. of the E. S. 0. 1883 (o).

In cases between principal and surety, the statute begins to run

against the latter from the time of his first payment in ease of the

principal. But, as between one co-siu'ety and another, the statute

does not begin to run against the surety until he has paid more than

his proportion of the debt for which he and his co-surety are jointly

liable (p). And a similar rule applies as between one co-trustee

and another {q).

In the case of a conti'act of indemnity, the statute does not begin

to run until the lapse of six years from the actual damnification (/)..

And, accordingly, where the defendant had obtained from the

plaintiff the loan of his acceptance for £40 payable forty days

after date, it was held that the statute began to run from the time

the bill was paid by the plaintiff, and not from the time it became

due (s).

(Z) Thomsons. Clanmorris, [1900]

1 Ch. 718; 69 L. J. Ch. 337.

(;«) Coburn v. CoUedge, [1897]

1 Q. B. 702 ; 66 L. J. Q. B. 462.

[n) In re Stock, Ex parte Ames
(1897), 66 L. J. Q. B. 146; 75

L. T. 422 ; following Irving v.

Veitch (1837), 7 L. J. Ex. 25; 3

M. & W. 90.

(o) Musurus Bey v. Gadban,

[1894] 2 Q. B. 352 ; 63 L. J. Q. B.

621 ; where it was held that the

statute does not commence to rim

in favour of the ambassador of a

foreign state whilst he is accredited

to this country or during such time

after his recall as is reasonably

occupied by him in winding up the

affau-s of his embassy and leaving

the country. See also 4 & 5 Anne,

c. 3, s. 19 (RufEhead, 4 Anne,
c. 16); 7 Anne, c. 12, s. 3; and
Magdalena Steam Navigation Co.
V. Martin (1859), 2 E. &_E. 94.

{p) Da vies «;. Humphreys (1840),
6 M. & W. 153 ; 4 Jur. 250 ; but
see Wolmershausen v. GuUick,
[1893] 2 Ch. 514; 68 L. T. 753;
and Gardner v. Brooke (1897), 2

Ir. R. 6.

((/) See Robinson v. Harkin,
[1896] 2 Ch. 415; 65 L. J. Ch,
773.

(>•) Collinge v. Heywood (1839),
9 A. & E. 633; 1 P. & D. 502;
and Huntley v. Sanderson (1833),
1 C. & M. 467 ; 3 Tyr. 469.

(.s) Reynolds v. Doyle (1840), 1

M. cV G. 753 ; 2 Scott, N. R, 45.
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In the case of Beck v. Pierce {t), it was held that the Statute of Beck v.

Limitations runs in favour of a husband who is sued for the ante- I'ierce.

nuptial debts of his wife from the time when such debts accrued

against her, and not from the date of the marriage.

Where work is done under a general contract, the cause of action Work
accrues and the statixte begins to run so soon as the work is

^^''^^•

done (»). But where work is done on the terms that it is to be

paid for out of a particular fund, the statute does not begin to

run until the fund in qiiestion has come to the hands of the defen-

dant (a").

Notice by a creditor of his claim in answer to advertisements by
an executor under 22 & 23 Vict. c. 35, s. 29, does not prevent the

Statute of Limitations from running [y).

^^^lere money is deposited with a person for safe custody, ami 7wt Deposit

hy luay of loan, as no right of action arises until demand for its °^ loan,

return is made, the statute does not begin to run until such

demand (2).

Persons under the disability of rnfancy, coverture (a), insanity, or Disabili-

ahseiice beyond seas [b), have six years' grace in which to bring their ^i^^*

action after the disability has ceased (c) ; but, if the statute has once

begun to run, no subsequent disability will suspend its operation (d).

When the contract is under seal, the time within which the action Deeds,

must be brought is not six but twenty years (e). Specialty debts in

India have no higher legal value than simple contract debts, the

same period of limitation, viz., three years, barring the remedy for

both. But it has been held that, if an action is brought in England Indian

on a bond executed in India, the English Statutes of Limitation ^°^.*^ ^^^^

apply, and the remedy is not barred till after the lapse of the twenty Eno-land
years (/).

The Eeal Property Limitation Act, 1874, provides that " no Kecovery

person shall make an entry or distress, or bring an action or suit, ^^ land,

to recover any land or rent but within twelve years next after the

(0 (1890), 23 Q. B. D. 316 ; 58 («) See, however, 45 & 46 Vict.

L. J. Q. B. 516. c. 75, as to this disability.

(i() Emery v. Day (1834), 1 C. (A) See 21 Jac. 1, c. 16, s. 7 ; and
M. & R. 245 ; 4 Tyr. 695. Musurus Bey r. Gadban, snpra.

{x) Re Kensinprton Station Act [c] 21 Jac. 1, c. 16, s. 7; and see

(1875), L. R. 20 Eq. 197 ; 32 L. T. 19 & 20 Vict. c. 97, s. 10.

183. {d) Homfray v. Scroope (1849),

{y) In re Stephens (1890), 43 13 Q. B. 509; and Rhodes v.

Ch. D. 39 ; 59 L. J. Ch. 109. Smcthur.st (1840), 6 M. & W. 351
;

{£) In re Tidd, [1893] 3 Ch. 154
;

1 H. & H. 237.

62 L. J. Ch. 915; Atkinson v. [c) 3 & 4 Will, 4, c. 42, s. 3.

Bradford Third Equitable Building (/) Alliance Bank of Simla v.

Society (1890), 25 Q. B. D. 377; Carey (1880), 5 C. P. D. 429; 49
59 L. J. Q. B. 300. L. J. C. P. 781.
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time at which the right to make such entry or distress, or to bring

such action or suit, shall have accrued to some person through

whom he claims ; or if such right shall not have accrued to any

l^erson through whom he claims, then within twelve years next

after the time at which the right to make such entry or distress, or

to bring such action or suit, shall have first accrued to the person

Lynes v. making or bringing the same "
{(j). In the recent case of Lynes v.

Snaith. Snaith [h], it was held that where a person is in possession of

premises as tenant at will without pajnnent of rent, the fact that

the landlord enters the premises without objection on the part of

the tenant for the purpose of doing repairs, does not amount to a

determination of the will so as to interrupt the acquisition by the

tenant of a title under the Statutes of Limitation. The usual dis-

abilities are privileged, but thirty years is the utmost Hmit allowed,

notwithstanding the existence of one of them during the whole

Mort- period (/). By sect. 7 of the same Act a mortgagor is barred at the
gages.

g^^ ^£ twelve years from the time when the mortgagee took posses-

sion, or from the last written acknowledgment. And by sect. 8

money secured by mortgage (A-), judgment (J), or lien, or otherwise

charged upon or payable out of land, and legacies are to be deemed

satisfied at the end of twelve years if no interest has been paid nor

any acknowledgment given in writing in the meantime {m). And

this limitation applies to the personal remedy on the covenant as

well as to the remedy against the land (A-). Payment in bankruptcy

proceedings is not sufficient to take a case out of the section, as

there must be such a payment as implies an acknowledgment of

liability and a promise to pay the residue (h). The payment may

be by any person who as between himself and the mortgagor is

bound to pay the interest (o).

[a) 37 & 38 Vict. c. 57, s. 1. See Powers (1885), 30 Ch. D. 291 ; 53

LveU V. Kennedy (1889), 14 App. L. T. 647 ; In re Frisby (1889), 43

Cas. 437 ; 59 L. J. Q. B. 268 ; In Ch. D. 106 ; 59 L. J. Ch. 94 ; and

re Davis, Evans v. Moore, [1891] Kirkland v. Peatfield, [1903] 1

3Ch. 119; 61L. J. Ch. 85; Warren K. B. 756; 72 L. J. K. B. 355.

V. Murray, [1894] 2 Q. B. 648
;
61

(/) See Hebblethwaite v. Peever,
L. J. Q. B. 42 ; and Barnes v. [1892] 1 Q. B. 125 ; 40 W. R.
Glenton, [1899] 1 Q. B. 885 ; 68 318 ; and Jay v. Johnstone, [1893]
L. J. Q. B. 502. 1 K. B. 189 ; 62 L. J. Q. B. 128.

[h) [1899] 1 Q. B. 486; 68 L.J.
^^^^ g^^ ^^^ ,.^ CUfden, [1900] 1

Q. B. 2/0.
. Ch. 774 ; 69 L. J. Ch. 478, as to

(i) See HounseU r -Dunning,
^j meaning of " in the meantime^

[1902] 1 Ch. 512; 71 L. J. Ch.
, ^ rr 1 tx 1, . r,or.on 1k,q -^

(«) Taylor v. Hollard, [1902] 1

(i) Sutton V. Sutton (1882), 22 K. B. 676; 71 L. J. K. B. 275

Ch. D. 511; 52 L. J. Ch. 333; (0) Bradshaw v. Widdrington,

rearnsidev. Flint(1883),22Ch.D. [1902] 2 Ch. 430; 71 L. J. Ch.

611; 52 L. J. Ch. 479; In re 627.
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The period of limitation applicable to the recovery of interest Interest

upon a judgment is regulated by 3 & 4 Will. 4, c. 27, s. 42, and on judg-

only six years' interest is recoverable out of the personal estate of

the judgment debtor
( p).

As to how far trustees are affected by the Statute of Limitations, Trustees,

see sect. 8 of the Trustee Act, 1888 (51 & 52 Vict. c. 59) ; and In re

Page, Jones v. Morgan, [189o] 1 Ch. 304 ; 62 L. J. Ch. 592; In re

Gurney, Mason v. Mercer, [1893] 1 Ch. 590; 68 L. T. 289 ; Thorne

V. Heard, [1893] 3 Ch. 530; 62 L. J. Ch. 1010; Soar v. Ashwell,

[1893] 2 Q. B. 390 ; 69 L. T. 585 ; Wassel v. Leggatt, [1896] 1 Ch.

554 ; 65 L. J. Ch. 240 ; In re Friend, Friend v. Friend, [1897]

2 Ch. 421 ; 66 L. J. Ch. 737 ; In re Davies, Ellis v. Eoberts, [1898]

2 Ch. 142 ; 67 L. J. Ch. 507 ; In re Bowles, [1902] 1 Ch. 244

;

71 L. J. Ch. 130.

Acknowledgment by yoint Contractor., &c.

WHITCOMB V. WHITING. (1781) [973

[2 DouGL. 652.]

Whiting and Jones made a joint and several promissory

note, which in the course of time came into the hands of

the plaintiff. Eight or ten years after the day on which

it was made, the plaintiff sued Whiting, who had long ago

forgotten his little undertaking. " Yes," said Whiting,

" that certainly must be my signature, and, now you come

to mention it, I do remember something about a promis-

sory note. But, you see, the date of that note is more than

six years ago ; so I have the law of you." " That's all

very fine, M.r. Whiting," replied the holder, " but JVIr.

Jones, the gentleman whose name is with yom-s on this

bit of paper, has paid interest on it within the last six

years ; and that takes it out of the statute as afjaind you as

ivell as against //iin.''

{p) See M'Donnell v. Fitzgerald (1897), 1 Ir. R. 5,5G.



410 ACKNOWLEDGMENT BY JOINT CONTRACTOR.

Godwin v.

Parton.

Watson V,

Wood-
man.

And SO it proved. " Payment by one," said my Lord

Mansfield, " is payment for all, the one acting virtually as

agent for the rest." " The defendant," said Willes, J.,

"has had the advantage of the partial payment, and there-

fore must he hound by it."

13y Lord Tenterden's Act (9 Geo. 4, c. 14) partly, and by the

Mercantile Law Amendment Act (19 & 20 Vict. c. 97, s. 14) com-

pletely, the doctrine of this case was altered ; and a Mr. Whiting of

to-day would not be prejudiced by the payment or other acknow-

ledgment of a joint contractor, but would be able to shelter himself

behind the Statute of Limitations.

In a modern case (7), in which the question was whether one of

two partners must be presumed, in the absence of proof to the

contrary, to have authority to make a payment on account of a

debt due by the firm, so as to take the debt out of the Statute of

Limitations as against the other—held, that he must,—Lush, J.,

said: "The cases on the subject, which, of course, vary in their

circumstances, are no guide to the decision of this or of any other

case, except so far as they develop the principle which ought to be

applied. They lay down the following conditions as necessary to

constitute a part payment so as to prevent the operation of the

statute.
'

' First, the payment must be shown to have been a payment of

part, as part, of a larger sum ; a payment which, though not in fact

sufficient to cover the demand, was made on the supposition that it

was sufficient, or which was accompanied with expressions or cir-

cumstances showing that the debtor did not intend ever to pay

more, will not suffice.

" Second! I/, the payment must have been made on account of, or

must, with the assent of the debtor, have been appropriated to the

debt sought to be recovered.

" Thirdly, since the Mercantile Law Amendment Act (19 & 20

Vict. c. 97), payment by one of two joint debtors, though professedly

made on behalf of both, will not prevent the statute running in

favour of the other, unless it appears that he either authorised or

adopted it as a payment by him as well as by his co-debtor."

In Watson v. Woodman (r), it was held that a payment by one

{q) Godwin v. Parton (1880), 41

L. T. 91. See also In re Wolmers-

hausen (1890), 62 L. T. 541 ; 38

W. R. 537; and Gardner v. Brooke

(1897), 2 Ir. R. 6.

(/) (1875), L. R. 20 Eq. 721; 45

L. J. Ch. 57. See, however. In re

Tucker, [1894] 3 Ch. 429; 63 L.J.

Ch. 737.
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of a fii'in of partners will renew the liability of all the others, by

reason of the agency of a partner to act for the firm ; but that a

dissolution revokes the agency, and a subsequent payment is in-

operative to charge a fonner partner.

And reference may be made to the recent case of Barnes v. Barnes v.

Glenton (s). A trustee, together with his co-trustees, in 1882 Glenton.

executed a declaration of trust (in which they were not described as

trustees) that certain moneys advanced to them should be a first

charge ujDon certain transferred mortgage securities, and in the

same year retu'ed from the trust. Payment of interest was con-

tinued by his former co-trustees up till 1896. And the Court held

that such payment kept alive a claim against such retiring trustee

at the instance of those who noade the advance, for money lent due

under a deed, and disentitled him to the protection of sect. 3 of the

Limitation Act, 1623, and sect. 14 of the Mercantile Law Amend-
ment Act, 1856 (t), as to payments made by co-contractors or co-

debtors.

In a mortgage deed of land, dated in 1853, A. & B., the mortgagors, Mort-

jointly and severally covenanted with C, the mortgagee, for pay-

ment of j)rincipal and interest. Interest was paid by A. to the time

of action brought. Neither principal nor interest was paid by B.

In an action on the covenant against A. & B., it was held that the

payments by A. prevented the Statute of Limitations running in

favour of B. (u).

raarors.

Discharge of Servants.

TURNER V. MASON. (1845) [98]

[14 M. & AY. 112; 14 L. J. Ex. 311.]

Turner was housemaid in the defendant's service. Her
mother became ill and likely to die, and Turner asked her

master's permission to go and see her. Mason refused it;

so the girl went without it. For this disobedience Mason

(.v) [1898] 2 Q. B. 223; G7 L. J. , , -p .,. t • nun~\ .. t

\t) "l9 & 20 Vict. c. 97. ^- ^l^^-
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dismissed her, and slie now brought an action for wrongful

dismissal, urging that it was a moral duty to go and visit

a dying mother. Judgment, however, was given for the

defendant, on the ground that the girl had been guilty of

tvUfiil dmhcdicncc, for which her master had a right to

dismiss her.

j)£g_ Similarly, a master lias been held to be justified in dismissing a

obedience, servant wbere a farm servant refused to work at dinner time {x), or

refused to work during harvest without beer (y) ; where a sailor

refused to work the ship except to an English port (z) ; and where

the messman of a regiment refused to send up dinner (ff). On the

other hand, a servant is entitled to disobey unlaivful commands. " If

the plaintiff's wife," said Parke, B., in one case (6), "had been

requested to work during church time [at the trade of a dyer], and

had obstinately refused, that would have been to her credit." And
occasional disobedience in matters of trifling importance, such as not

answering a bell, or stopping at one hotel when told to stop at

another, will not warrant a master in dismissing without notice (c),

though, of coui'se, he will take the earliest opportunity of termi-

nating so unsatisfactory a connection.

In addition to the case of wilful disobedience, a servant may be

discharged without wages or notice in the following cases :

—

]y-£g_ (1.) When he has been guilty of (jross moral misconduct.

conduct. Of course, morality is matter of degree and opinion ; what a man
of the world would treat lightly, an old maid might consider very

wicked. But about some things everybody would agree. Thus, if

a servant is in the habit of getting drunk {d), or robs his master (e),

or tries to ravish the cook (/), he can be turned out of the house at

once. Whether a maid-servant can be discharged for pregnancy {g),

or a man-servant for becoming the father of a bastard (A), is more

doubtful. It is not any excuse that the immorality was not in any

way connected with the master's business, and could not jn-ejudice

(x) Spain V. Amott (1817), 2 C. &
Stark. 256 ; 19 R. R. 715. {d)

(>/) Lilley v. Elwin (1848), 1 & K.

Q.B. 742; 17 L.J. Q. B. 132. (r)

(z) Renno v. Bennett (1842), 3 N. C,

Q. B. 768. (/
(ff) Churchward v. Chambers & P.

(1860), 2 F. & F. 229. ([/)

{!>) Jacquot v. Bourra (1839), 7 Ir. C
Dowl. 348 ; 3 .Jur. 776. {h)

(c) Callo r. Brouncker (1831), 4 57.

P. 518.

Wise V. Wilson (1845), 1 C.

662.

Baillie v. Kell (1838), 4Bing.
. 638 ; 6 Scott, 379.

) Atkin V. Acton (1830), 4 C,

208.

Connors v. Justice (1862), 13

. L. R. 451.

R. V. Welford (1778), Cald.
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it. But the discovery of a servant's dishonesty in a i>revious

situation is not alone sufficient ground of dismissal (/).

The case of Pearce v. Foster {Jc) was an action for wTongful dis- Pcarco i\

missal. The defendants were general merchants and commission °^ '^^'

agents, and the jjlaintiff had been their confidential clerk. They

dismissed him because they found that he was speculating in a wild

sort of way on the Stock Exchange, and, although he had con-

tinued to discharge his duties in a thoroughly efficient manner, they

did not feel that they could repose further confidence in him. It

was held that the defendants were perfectly justified in having dis-

missed him.

It is a good defence to an action for breach of a covenant in an

apprenticeship) deed by the master to keep, teach, and maintain his

apprentice, that the apprentice, while in the master's service, was

an habitual thief (7).

(2.) When he does iwtfjive proper attention to his master's business. Inatten-

If, for instance, a servant is never found when wanted, and often ^°°'

sleeps out without leave, he may be discharged {m) ; but not for a

mere temporary absence producing no serious inconvenience to

the master; e.g., if the French teacher retiu-ns to school after the

holidays a day or two after the time of reassembling, the school

business not having been thereby suspended or impeded {n). " It

is a question of fact," said Yaughan, J., in a case (o) where the

acting manager of Covent Garden theatre brought an action for

wrongful dismissal, " whether the plaintiff was so conducting him-

self as that it would have heen injurious to the interests of the theatre

to have Jiept him. If he was, I should have no difficulty in saying

that it would be good ground of dismissal." And it has recently

been held (j») that a single instance of forgetfulness by a servant,

by reason of which damage is caused to a valuable machine of

which he has the care and management, may constitute such neglect

of duty as to justify his master in dismissing him without notice.

(3.) When he is not up to his ivork. Incom-

" The public profession of an art," said Willes, J., in Hai-mer v. P^ ®^^^'

Cornelius [q), where a man had been engaged as a scene-painter,

(i) Andrews v. Garstin (1801), 339 ; 59 L. T. 345.

31 L. J. C. P. 15 ; 4 L. T. 580. («) Pillieul r. Armstrong (1837),

(/.) (1886), 17 Q. B. D. 537 ; 55 7 A. & E. 557 ; 2 N. & P. 40G.

L. J. Q. B. 306. (o) Lacy v. Osbaldiston (1837), 8

(/) Learoyd r. Brook, [1891] 1 C. & P. 80.

Q. B. 431 ; 60 L. J. Q. B. 373. [p) Baster v. London & County

(m) Robinson v.Hindman (1800), Printing Works, [1899] 1 Q. B.

3 Esp. 235. Sec also Boston Deep 901 ; 68 L. J. Q. B. G22.

Sea Co. V. Ansell (1888), 39 Ch. D. {q) (1858), 5 C. B. N. S. 236; 28
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Claim to

be partner.

Dis-
charged
servant's

right to

wages.

Notice.

" is a representation and undertaking to all the world that the pro-

fessor possesses the requisite ability and skill. An express promise

or express representation in the particular case is not necessary.

It may bo, that if there is no general and no particular representa-

tion of abiHty and skill, the workman undertakes no responsibility.

If a gentleman, for example, should employ a man that is known
never to have done anything but sweep a crossing to clean or mend
his watch, the employer probably would be held to have incurred

all risk himself." So a clerk could not be discharged because he

could not drive ; he might fairly reply " non haec in foedera veni."

Illness, if permanent, is ground for dismissal ; but not if merely

temporary (r).

(4.) When he claims to he a partner.

The common sense of this ground of dismissal is obvious. By
claiming to be a partner the servant has put himself in a position

inconsistent with that in respect of which he claims wages (s).

So, too, a servant may be dismissed for trying to dissuade his

master's customers or clients from dealing with him {t).

Although. the master may not have assigned any one of these

reasons at the time of the dismissal, and may not even have known
that such reason existed, he is not thereby precluded from relying

on one of them when the servant brings his action for wrongful

dismissal ('/). But if a master condones an act of misconduct

which would have justified him in discharging his servant, he

cannot afterwards discharge him for the same act (*;).

A servant discharged for an act of misconduct does not forfeit

his title to vxujes already accrued due. If a man, for instance, is

engaged at a salary of £50 a month, there is a vested right, which

cannot be aSected by subsequent misconduct, to the £50 at the end

of each month (?/). The terms of the hiring, however, may have

disturbed this right (s). As to wages accruing but not yet accrued

due, a servant discharged for misconduct cannot recover anything

for the portion of the term he has served.

A word may be said as to the notice which servants are entitled

L. J. C. P. 85. And see Horton

r. McMurtry (1860), 29 L. J. Ex.

260 ; 5 H. & N. 067.

(r) Cuckson v. Stones (1859), 1

E. & E. 248 ; 2S L. J. Q. B. 25.

(.S-) Amor V. Fearon (1839), 9 A.

& E. 548 ; 1 P. & D. 398.

(t) Mercer v. Whall (1845), 5

Q. B. 447; 14 L.J. Q. B. 267.

(h) Ridgway v. Hungerford

Market Co. (1835), 3 A. & E. 171
;

4 N. & M. 797 ; Spotswood v.

Barrow (1850), 5 Exch. 110; 19
L. J. Ex. 226.

(.r) Per Blackburn, J. , in Phillips

V. Foxall (1872), L. R. 7 Q. B.
666; 41 L. J. Q. B. 293.

(v) Button r. Thompson (1869),
L. R. 4 C. P. 330 ; 38 L. J. C. P.
225.

{z) See Walsh v. Walley .(1874),

L. R. 9 Q. B. 367 ; 43 L. J.' Q. B.
102.
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to. If the hiring is a general one, it is presumed to be for a year,

and the servant cannot be dismissed (except, of course, for miscon-

duct) till the year has expired (a), and a reasonable notice must
be given, which must expire with the current year of hiring ; a

quarter's notice would be amply sufficient, and a month's notice is

often all that is required by custom and usage (i). Custom and
special circumstances, however, may rebut this presumption. Thus,

if the wages are payable weekly, it may be found a weekly hiring,

and a week's notice is sufficient (c). A clerk can be discharged with

three months' notice, and a menial servant with one. A custom that

either master or servant may determine domestic service at the end
of the first month by notice given at or before the expiration of the

first fortnight, is not in itself unreasonable, but inasmuch as such

a custom has not yet been so fully established that judicial notice

can be taken of it, it must be proved in each case as a question

of fact ('/). The term " menial servant " has been held to include

a head gardener residing in a detached house in his master's

grounds (e), and a huntsman (/); but not a governess (gr). In

the case of an advertising agent, a month's notice was found to be

sufficient (//). In Vibert i'. Eastern Telegraph Co. (/), the plaintiff

was a stationery clerk in a telegraph office at a salary of £135,

payable fortnightly. On its being left to the jury to say what was
a reasonable notice to a person in his position, they found that a

month was. An indefinite hiring by piece-work cannot be con-

sidered a yearly hiring {k).

It is to be observed that a servant wrongfully dismissed is not to Must try

receive as a matter of course his full wages for the unexpired term, to S^^

The amount is to be cut down by liis chances of getting other °i
^^

^™r

employment, and may be only nominal {I), and he is expected to do

his best to get such other employment (/n). As to the measure of Damages.

{«) Buckinsrham r. Sun-ey Canal C. B. N. S. 27; 33 L. J. C. P
Co.. W. ^. (i8b2). p. 104. 259.

{b) Williams r. Byrne (1837), 7 {ff) Todd v. Kerrich (1852), 8 Ex.
Ad. & E. 177 ; 6 L. J. K. B. 239 ; 151 ; 22 L. J. Ex. 1.

Brown r. Symons (1859), 8 C. B.
(/,) Hiscox v. Batchellor (1867),

N. S. 208; 29 L. J. C. P. 251. 15 L. T. 543.
And see Fairman '•. Oakford (1859), ,.. /,ooo\ \ /-i p in i

-

5 H. & N. 635 ; 29 L. J. Ex. 459
;

^'> '^^^^^)' 1 <^- & E. 1 <

.

Creen r. Wright (1875), 1 C. P. D. U^') R- v. Woodhurst (1818). 1 B.

591. & Aid. 325.

&
(c) Baxter y. Nurse (1844), 6 M. {l) See Brace v. Caluer, [1895]

t G-. 935 ; 13 L. J. C. P. 82. 2 Q. B. 253 ; 64 L. J. Q. B. .582.

'd) Moult V. Halliday, [1898] 1 {m) Hartlar
' ~

' -'

B. 125 ; 67 L. J. Q. B. 451. change Bank
|

") Nowlan v. Ablett (1835), 2 and see Reid
M. & R. .54 ; 5 Tyr. 709. (1887), 19 Q.
/) Nicholl V. Greaves (1864), 17 Q. B. 68, 388.

(rfj Moult V. Halliday, [1898] 1 {m) Hartland v. General Ex-
Q. B. 125 ; 67 L. .J. Q. B. 451. change Bank (1806), 14 L. T. 863

;

(/>) Nowlan v. Ablett (1835), 2 and see Reid v. Explosives Co.
C. M. & R. .54 ; 5 Tyr. 709. (1887), 19 Q. B. D. 264 ; 56 L. J.
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damages recoverable by a servant who has been wrongfullly dis-

missed, the case of Maw v, Jones (1890), 25 Q. B. D. 107 ; 59

L. J. Q. B. 542, should be referred to.

In Gordon v. Potter (h), it was held that a domestic servant

(a cook accused of drunkenness) discharged without reason was

entitled to the wages accruing up to the time of her discharge, and

to a calendar month's wages in addition, but not to board wages

for the month.

As to the duty of an employer to find work for his servant,

reference should be made to the cases of Rhodes v. Porwood (1876),

1 App. Cas. 256 ; 47 L. J. Ex. 396; Turner v. Goldsmith, [1891]

1 Q. B. 544 ; 60 L. J. Q. B. 247 ; Turner v. Sawdon, [1901] 2 K. B.

653 ; 70 L. J. K. B. 897 ; and Northey v. Trevillion, [1902] 7 Com.

Cas. 201.

As to the master's right to bring an action against his servant

for improperly quitting the service, see Lees v. Whitcomb (1828),

5 Bing. 34 ; 3 C. & P. 289 ; Messiter v. Pose (1853), 13 C. B. 162 ;

22 L. J. C. P. 78 ; and Holmes v. Onion (1857), 2 C. B. N. S. 790;

26 L. J. C. P. 261. Eeference should also be made to the Con-

spiracy and Protection of Projierty Act, 1875 (o), sects. 4 and 5,

which render criminal breaches of contract of service involving

the risk of injury to persons or property ; and also to the

Employers and Workmen Act, 1875 {p). As to his right to sue a

third person who interrupts the relation, see Terry v. Hutchinson,

post, p. 532 ; and Lumley v. Gye, pjost, p. 603.

Contract to Marry.

[99] ATCHINSON v. BAKER. (1797)

[Peake, Add. Ca. 103.]

Mrs. Baker yielded to the persuasions of Mr. Ateliinson,

and promised to marry him. When the promise was

made the plaintiff was apparently in good health, but the

(«) (1859), 1 F. & F. 644.

(o) 38 & 39 Vict. 0. 86.

(i?) 38 & 39 Vict. c. 90. And

see James v. Evans, [1897] 2 Q. B.

180; 66 L. J. Q. B. 742; and
Wynnstay Collieries v. Edwards
(1898), 79 L. T. 378 ; 62 J. P. 823.
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defendant afterwards discovered that he was sufferins:

from an abscess, and refused to marry him. Mr. Atchin-

son brought an action for breach of promise, and the trial

elicited some valuable remarks from Lord Kenyon : "If

the condition of the parties is changed after the time of

making the contract, it is a good cause for either party

to break off the connection. Lord Mansfield has held

that if, after a man has made a contract of marriage, the

woman's character turns out to be different from what

he had reason to think it was, he may refuse to marry

her without being liable to an action, and whether the

infirmity is bodily or mental, the reason is the same
;

it would be most mischievous to compel parties to marry

who can never live happily together."

In spite of tlie dictum just quoted, it is doubtful if a defendant

can ever get out of Ms promise to marry by disparaging himself.

In Hall V. Wrigbt (7), the defendant pleaded that since his promise Hall v.

he had become afflicted with a dangerous bodily disease, which had "Wright.

occasioned frequent and severe bleeding from the lungs, and, in

short, that he was totally unfit for marriage. But the judges

festively told him that ijerhaps the lady might like to be his loidow,

and that his plea -was no answer to the action. To get out of his

promise the defendant should level his abuse, not at himself, but

at the plaintiff. If, for example, after he has given his promise he Defences

discovers (and evidence of general reputation is admissible) (r) to action,

that the plaintiff is a person of poor morality (s), or if the promise

was induced by the plaintiff's material misrepresentations as to her

family, position, or previous life {t), he has a good defence. But

it wiU not be a defence to show that at the time he promised to

marry the plaintiff he did not know that she had been in an

asylum (w), or engaged to another man (x). Most of the defences

which are open to men, are open to women too; but, of course,

it would be necessary for a woman defendant to fix the plaintiff

[q) (1858), E. B. & E. 746; 29 C. & P. 529; 28 R. R. 785.

^\'^^'^'
n"

^^'
o 11 nonm q (") Baker v. Cartwri^ht (1861),

(;•) Foulkes v. Sellway (1800), 3
^^^^^^ ^ ^^ g^ ^24 ; 30 L. J. C. p!

Esp. 236. OQ.

(«) Irving V. Greenwood (1824),

1 C. & P. 350. [x) Beachey v. Brcmi (1860), E.

{t) Wharton v. Lewis (1824), I B. & E. 796 ; 29 L. J. Q. B. 105.

S.— C. E E
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with miicli more than mere sexual immorality before she would be

entitled to disregard her promise. It will be a good defence, also,

to an action against a woman that, after she had made the promise,

the plaintiff manifested a violent temper, and threatened to ill-use

her(^).

Another defence to an action for breach of promise is that the

thing was off. This exoneration from the promise may be implied

from the conduct of the parties ; if, for instance, there has been

neither intercourse nor corresjiondence for a year or two, the

jury would naturally draw the inference that there was an end

of the engagement, even though the amorous letters were not

returned (2).

A promise to marry need not be in writing («), but the plaintiff's

testimony must he corrohorated by some other material evidence (t).

Not long ago a woman overheard a conversation between her sister

and a man, in the course of which the sister exclaimed, " You

always promised to marry- me, hut you never keep your luord." Instead

of indignantly denying that he had ever made such a promise, the

man remained silent. This eavesdropper's evidence was held suffi-

ciently " cori'oborativo " in the action which her sister soon after-

wards brought (c). But the mere fact that the defendant did not

answer letters written to him by the plaintiff, in which she stated

that he had promised to marry her, is no evidence corroborating the

plaintiff's testimony in support of such promise, within the meaning

of 32 & 33 Vict. c. 68, s. 2 {d).

A married man may be sued on a promise to marrj^, if the woman
did not know he was married (f ).

An infant may sue, but cannot be sued for breach of a promise

to marry. In order to bind an infant after attaining majority,

there must be a new promise as distinguished from a mere ratifica-

tion of the promise made dui-ing infancy (/).

An action for breach of promise of marriage will lie by or against

the personal representatives of the party to or by whom the pro-

mise was made, provided special damage to the plaintiff's e-state,

(y) Leeds r. Cook (1803), 4 Esp.
258 ; 6R. R. 85.5.

(;) Davis v. Bomford (1860), 6

H. & N. 245 ; 30 L. J. Ex. 139.

{a) Harrison v. Page (1699), Ld.
Eaym. 387.

(i) 32 & 33 Vict. c. 68, s. 2.

{c) Bessela v. Stem (1877), 2 C.

P. D. 265 ; 46 L. J. Ch. 467.

{d) Wiedemann v. Walpole,

[1891] 2 Q. B. 634 ; 60 L. J.

Q. B. 762.

{e) Wild V. Harris (1849), 7 C.
B. 999; 18 L. J. C. P. 297.

(/) See the Infants' Relief Act,
1874; Coxhead r. Mullis (1878), 3
C. P. D. 439; 47 L.J. C. P. 761;
Northcoto V. Doughty (1879), 4
C. P. D. 385 ; Ditcham r. Worrall
(1880), 5 C. P. D. 410; 49 L. J.

C. P. 688 ; Holmes v. Brierley

(1888), 36 W. R. 795.
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contemplated by both, parties at tlie time of tlie promise, is

proved {(j).

Fancy damages may be given in an action for breacb of promise; Damages.

e.g., the defendant's pecuniary position and the girl's wounded
feelings may be taken into account (A). In fact, the measure of

damages is rather as if the action were in tort than in contract.

The Foreign Marriage Act, 1892 (55 & 56 Vict. c. 23), consoli-

dates the enactments relating to the maiTiage of British subjects

outside the United Kingdom.

Suing be/ore the Day of Performance.

HOCHSTER V. DE LA TOUR. (1853) [100]

[2 E. & B. 678 ; 22 L. J. Q. B. 455.]

Mr. De la Torn', meditating a visit to the Continent,

engaged Hoclister as his courier at £10 a month, the

service to commence on June 1st. Before that day came,

however, Mr. De la Tour altered his mind, and told

Hochster he did not want him. Without wasting words or

letting the grass grow under his feet, and before June 1st,

Hochster issued his writ in an action for breach of

contract. For De la Tour it was argued that Hochster

should have waited till June 1st before bringing his

action, for that the contract could not be considered to

be broken till then. It was held, however, that the con-

tract had been sufficiently broken by De la Tour's mi/iiiy

definitely that he renounced the agreement.

Generally speaking, no action for the breach of an executory

contract can be brought till the day of performance arrives. But

{g) Chamberlain v. Williamson (/;) Smith v. Woodfine (1857), 1

(1814), 2 M. & S. 408; Finlay v. C. B. N. S. CGO ; and Berry v.

Chimey (1888), 20 Q. B. D. 494

;

Da Costa (18GG), L. R. 1 C. P.

57 L. J. Q. B. 247. 331 ; 35 L. J. C. P. 191.

E K 2
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if one of the parties 2:)uts it out of his power to perform it, or ex-

pressly renounces the contract, the day of performance need not bo

waited for (i).

If a young lady agrees to marry me on May 10th, and, in defiance

of that arrangement, marries Jones on April 1st, I may bring an

action against her as soon as I like after April 1st, although it is

quite possible that before May 10th comes she may be a widow and

quite at my service (Jc).

So, too, of an express renunciation. A man told a lady, with

whom he proposed marriage, that, though he could not do so imme-

diately, he ivould marry her directly his father died. Soon after-

wards he repented of this promise, and, in the lifetime of his father,

told the lady frankly that he retracted his promise, and did not

intend ever to marry her. The judges, following Hochster v.

De la Tour, decided that the contract was broken immediately on

the defendant's renouncing it in the way he did
(
I). The renuncia-

tion, however, to entitle the plaintiff to sue, must be precise and

clear (?«).

In an action for not accepting, or for not delivering, goods

according to contract, it often becomes a practical question whether

a partial breach by one party exonerates the other from further

performance. The cases on this subject are not consistent, and it

becomes a matter of considerable difficulty to ascertain precisely

the principles by which the Court is guided in deciding disputes of

this natiu-e. And the difficulty is not removed by the Sale of Goods

Act, 1893 (h), sect. 31 (2), which provides that " Where there is a

contract for the sale of goods to be delivered by stated instalments,

which are to be separately paid for, and the seller makes defective

deliveries in respect of one or more instalments, or the buyer

neglects or refuses to take delivery of or pay for one or more instal-

ments, it is a question in each case, depending on the terms of the

contract and the circumstances of the case, whether the breach of

contract is a repudiation of the whole contract or whether it is a

(i) See Synge v. Synge, [1894]
1 Q. B. 466 ; 63 L. J. Q. B. 202.

[k) Short r. Stone (1846), 1 Q. B.
371 ; 15 L. J. Q. B. 143.

(/) Frost V. Knight (1872), L. E.
7 Ex. 1 1 1 ; 41 L.J. Ex. 78 ; and
see Cherry v. Thompson (1872),

L. R. 7 Q. B. 673 ; and Roper v.

Johnson (1873), L. R. 8 C. P. 167 ;

42 L. J. C. P. 65.

(«/) See Avery v. Bowden (1855),

6 E. & B. 962; 26 L. J. Q. B. 3.

In Johnstone v. Milling (1886), 16

Q. B. D. 460 ; 55 L. J. Q. B. 162,

it was ^^ queried'''' whether the
doctrine of the leading case as to

anti(;ipatory breach of contract ap-
plies to a covenant in a lease con-
taining many covenants, or to any
case where upon a refusal by one
party to perform a particular cove-

nant the other cannot put an end
to the contract in its entirety.

(«) 56 & 57 Vict. c. 71.
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severable breach, gmng rise to a claim for compensation, but not

to a right to treat the whole contract as repudiated." In Simjison

V. Crippin (o), where goods were to be delivered by the defendant to

the plaintiff in twelve equal monthly parcels, it was beld that the

refusal, only, of the plaintiff to accept the first parcel did not

exonerate the defendant from delivering the remaining parcels.

And in Freeth v. Burr
( p), where the delivery was to be by two

equal parcels, the defendant was held not to be released from the

delivery of the second parcel by the plaintiff having refused to pay

for the first in accordance with the contract. The true question,

perhaps, in each, case is whether the conduct of the one party amounts

or not to an intimation of intention to abandon and altogether refuse

performance {if). In Amei'ica the law appears to be fairly settled

in accordance with the decisions in Hoare v. Eennie and Honck v.

Muller rather than those of Simpson v. Crippin and Freeth r. Burr.

The judgments inXorrington i\ Wright (r), decided by the Supreme

Court of the United States, contain an exhaustive and learned

discussion of the English decisions, and are well worthy of attentive

perusal.

(o) (1S72), L. E. 8 Q. B. U
;

Ehymney Ey. v. Brecon Junction
42 L. J. Q. B. 28. where Hoare v. Ey. (1900), 69 L. J. Ch. 813 : 83
Eennie (1859), H. & N. 19: 29 L. T. 111. See Benj. on Sale,

L. J. Ex. 73, was not followed; pp. 584—592 (4th ed.).

and see Honck v. Muller (1884), 7 (/•) (1885), 8 Davis (115 U. S.),

Q. B. D. 92 ; 50 L. J. Q. B. 529. 189 ; followed in Cleveland EoUing

{p) (1874), L. E. 9 C. P. 208; MiUs v. Ehodes (1886), 14 Davis
43 L. J. C. P. 91. (121 U. S.), 255; and Pope r.

(j) Mersey Steel and Iron Co. r. Porter (1886), 102 N. Y. 366. See
Naylor (1884), 9 App. Cas. 434; Pollock on Contracts, p. 270 (7th

53 L. J. Q. B. 497; and see ed.).
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DAMAGES,

Measure of Damages in Contract.

[101] HADLEY V. BAXENDALE. (1854)

[9 ExCH. 341 ; 23 L. J. Ex. 1/9.]

Hadley & Co. were millers at Gloucester, and worked

their mills by a steam engine. In May, 1853, tlie crank

shaft of the engine broke, and their mills suddenly came

to a standstill. With a view to remedying the disaster,

they communicated immediately with Joyce & Co.,

engineers, of Greenwich, and settled to send them the

broken shaft that it might form the pattern for a new

one. They then sent a servant to the office of the

defendants, a firm of carriers, to arrange for the carriage

of the broken shaft. The servant found a clerk at the

office, who informed him that, if sent any day before

twelve o'clock, the shaft would be delivered the next day

at Greenwich. On the following day, accordingly, before

noon, the shaft was received by the defendants for the

purpose of being conveyed to Greenwich, and £2 4.s. was

paid for its carriage for the whole distance. It happened,

however, through the negligence of the defendants, that

the shaft was not delivered the next day at Greenwich

;

and the consequence was that Hadley & Co. did not get
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the new shaft till several days after they otherwise would

have done, the mills in the meantime remaining idle, to

the not small pecuniary loss of their projorietors.

It was for the loss of those profits which they would

have made if the new shaft had come to them when they

expected it that this action was brought ; and the question

was whether the damages were too remote. It was held

that if the carriers had been made aware that a loss of

profits would result from delay on their part, they would

have been answerable. But it did not appear that they

knew that the want of the shaft was the only thing which

was keeping the mills idle. Therefore they were not liable.

The damages recoverable for breach, of contract are those which Damages

arise naturally from the breach, or, as has been said, are such as arising

may he reasonahJy supjiosed to have been in the CQntcm])Jation of the

parties at the time the contract vas made as the probable result of a

breach of it. Baron Martin (a), however, objected to the latter test

of damage, on the ground that parties, when they make a contract,

contemplate fulfilling and not breaking it.

Three rules are generally considered to be deducible from the Thren

leading case of Hadley v. Baxendale {b).
great

(1.) Damages tvhich may fairly be deemed such as would directly

and naturally (c) arise from a breach of the contract, in the usual

course of things, are recoverable.

Thus, in an action (J) for not accepting goods sold, or for not

delivering them, the measure of damages is the difference between the

C07itract price and the market price of similar goods at the time ivhen

they ought to have been. accejAed or delivered. And where the contract

is to deliver goods in specified quantities at sijecified periods (c), as

each period arrives, if no delivery or only a partial delivery takes

place, the damages will be the difference between the contract price

{«) Prehn r. Royal Bank of Welch «;. Anderson (1892), 61 L. J.
Liverpool (1870). L. E. 5 Ex. at Q. B. 167; 66 L. T. 442.

p. 100; 39L. J. Ex. 41. (d) Valpy v. Oakley (1851), 16

(i) The measure of damages on ^- ^- ^1^ ' '?,„^c,'^V ^V> ^V ^^V
J.T. 1, V f X X f 4.1 Ogle V. Vane (1868), L. K. 2 Q. B.
the breach of a contract for the „„% q- r^ tj K-.j q7 t r r\ -n

sale of goods is dealt with in sects. ^^^ '
<^ «• -«• ^'^

. ^' ^- J
•
H- B.

60—54 of the Sale of Goods Act, / n t> tit n /lo^c^x t t>

1893 (.56 & 57 Vict. c. 71). , (f) ^'""r"/:fTv^^ I? '
^^ ^-

^ ' 7 Ex. 319 ; 41 E. J. Ex. 214 ; anc
(c) McMahon v. Field (1881), 7 see Roth v. Taysen (1896), 73 L. T,

Q. B. D. 591 ; 50 L. J. Q. B. 852
;

628 ; 8 Asp. M. C. 120.
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and the market price on that day of the quantity which ought to

have been then supplied. In the case of Smith v. Green (/) a cow

Diseased was sokl with a warranty that it was free from disease. As a matter
cow war-

j^£ £.^^,f -^ -^^^ ^^iq foot-and-mouth disease, and infected a number
ranted tree .n i t j
from of other cows belonging to the purchaser. All the cows died,

disease. and the vendor was held responsible for the entire loss, on the

ground that he could never have supposed that the cow he sold was

intended for a life of solitary confinement. He must have known

that the breach of warrantj^ would, in all probability, lead to the

The sack result which actually followed. And on this ground, the recent
of peas.

gg^gg (jf Yogan v. Oulton {(j) was decided. The plaintiff hired some

sacks from the defendant to unload a cargo of peas. "While one

sack was being hoisted out of the ship it gave way, and a labourer

named B. was injured. B. brought an action against the present

plaintiff and recovered £25 and costs. An appeal against this

decision was dismissed with costs. It was held, that inasmuch as

the injuries to B. were the natural consequence of the defendant's

implied breach of warranty, upon which the plaintiff was entitled

to rely, and the action against the present plaintiff not having been

unreasonably defended, the plaintiff could recover against the

defendant the £25 damages, the costs he had to pay B., and his

own costs, but not the costs of the appeal.

The dis- In a recent case {h), a man bought an orchid at an auction for

appoint- twenty guineas with the warranty that it was " Cattleya AcJdandice
° ' alba, only known plant." After two years it flowered, and produced

not a white, but a purple flower. The value of such a plant is 7s. 6d.

In an action for breach of warranty, the County Court judge found

as a fact, that if the orchid had been an actual aJba, it was at the

time of sale worth £50 ; biit that until it showed its real nature

there was no probability that an orchid grower would give more

than twenty guineas for it. It was held, upon this finding, that

the buyer was entitled to judgment for £50.

So, too, any increased cost to which a person is put from the

necessity of doing himself what he had contracted that someone

else should do for him is recoverable, if what he does is the fair

and reasonable thing to do under the circumstances. On this point

Le Blanche v. London and North Western Eailway Co. may be

consulted («').

(/) (1875), 1 C. P. D. 92; 45 [1895] 2 Q. B. 640 ; 65 L. J. Q. B.

L. J. C. P. 28 ; and see Mullett v. 50.

Mason (1866), L R. 1 C. P. 559 ;

^^^^ Ashworth r. WeUs (1898), 78

iff) (1898), 79 L. T. 384; fol- ^- ^- ^'^^

lowing Mowbray i;. Merryweather, (i) Ante, p. 321.
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(2.) Damages, not arising naturally, hut from circumstances iiccuUar Special

to the special case, are not recoverable unless the special circumstances circum-

u'ere known to the person ivho has hr'oken the contract.

The leading case went off on this point. The special circum-

stances, although hinted at, were not so fully disclosed that the

defendants were aware that the want of the shaft was the only-

thing which kept the mills idle. The case of Home v. Midland Shoes for

EaHway Co. (A-), well illustrates this rule. Early in 1871 the tteFrench

plaintiffs contracted to supply a quantity of shoes at 4.s. a pair* for

the use of the Prench army. They were to be delivered by a par-

ticular day, or they would be thrown back on the plaintiffs' hands.

The plaintiffs delivered these shoes in good time at Kettering, and

gave notice to the station-master there that they were under

contract to deliver on that day, and that, if not so delivered, the

shoes would be thrown on their hands ; but no further information

was given. Somehow, the shoes were not delivered in time, and,

doing the best they could, the plaintiffs could not sell the rejected

shoes for more than 2s. 9(/. a pair, and the plaintiffs brought this

action to recover from the company the difference between 4s. and

2s. 9(7. on each pair. It appeared that the ordinary market jjrice

had not varied between the day on which the boots were due and

the day on which they were received, and it was held that, under

the circumstances, the defendants were not liable for the special

loss which had arisen.

In another case {I), this rule came under consideration in a some- Cory v.

what anomalous state of circumstances, the parties not having in t
^^^^

,

. ^
.

° . ironworks
contemplation the same use for the article to be sui^plied, which Company.

was of a novel character. The defendants agreed to sell to the

plaintiff the hull of a floating boom derrick and deliver it at a time

fixed. They believed that the plaintiff wanted it as a coal-store,

but, as a matter of fact, he intended to use it for the pui'pose of

transhipping coals from colliers into barges. The former was the

most obvious use to which such a vessel would be applied, and the

defendants had no notice or knowledge of the special object for

which it was piu'chased. The defendants, being late in their de-

livery of the derrick to the plaintiff, were held liable for the loss of

(A-) (1873), L. R. 7 C. P. 583 ;
8 refused to deal any longer with the

C. P. 131 ; 42 L. J. C. P. 59 ;
and plaintiff's firm. And see Fleming

see Morris v. Lond. & West. Bank ^,. Bank of New Zealand, [1900]
(1885), 1 C. & E. 498, which was an j^ q 577 • 59 L. j. p. c. 12O.
action to recover damages for the

dishonour of a cheque through a U) Cory v. Thames Ironworks

mistake of the bankers, the conse- Co. (1868), L. R. 3 Q. B. 181
; 37

quence being that a bill discounter ^- " ** ^* "°-
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third rule.

such profits as would have been made during the period of delay by

the use of the vessel as a coal-store, but not for any further loss or

damage that had occurred.

(3.) Where the special circumstances are knoiun to the jjerson ivho

hreaJiS the contract, and the damage complained of floivs naturally

from the breach under those special circumstances, such special damage

is rvcovcrahle.

But this rule cannot, it seems, bo received without the important

qualification that ('m) "The knowledge must be brought home to

the party sought to be charged under such circumstances that he

must know that the person he contracts with reasonably believes that

he accepts the contract ivith the special condition attached to it." And
this expression of opinion was subsequently confirmed by Willes, J.,

in the case of Home v. Midland Eailway Co. (//), just referred to,

and also by the observations of Blackbm-n, J., when giving judg-

ment in the same case. That learned judge remarked, "In Hadley

V. Baxendale it is said that, if special notice be given, the damage is

recoverable, thoiigh there be no special contract, and this has been

repeated in various cases ; but it is noticeable that there seems to

be no case where it has been held that if notice be given abnormal

damages may be recovered ; and I should be inclined to agree with

my brother Martin that they cannot unless there be a contract.

But it is not necessary to decide this question, because here, in

fact, there was no such notice ; the notice here given conveys full

information that the day is of consequence, and that the goods

should be delivered on the 3rd of February if the defendants could,

from which a contract of sale on which there was a profit might be

inferred ; but there was no notice that the defendants would have

to pay the amount of loss claimed. Therefore, it is not necessary

to decide whether the dictum in Hadley v. Baxendale is law,

though I confess that at present I think it a mistake."

Take the case of a defendant who has no option of refusing the

contract, and is not at liberty to require a higher rate of remunera-

tion ; can it be contended that the mere fact that he proceeded in

the contract with knowledge of the special circumstances in itself

gives rise to an undertaking to incur a liability for special damages?

As, for example, where a railway passenger, on bujdng his ticket,

informs the clerk of some particular loss that would arise on his

being; late.

(w) Per Willes, J., in British

Columbia Saw MiU Co. v. Nettle-

ship (1868), L. R. 3 C. P. 499 ; 37

L. J. C. P. 235 ; and see Hawes v.

S. E. R. Co. (1884), 54 L. J. Q. B.
179; 52 L. T. 514.

{v) 8i<pra.
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Under the circumstances last supposed the learned author of

Mayne on Damages says (o) that "Even if there were an express

contract by the defendant to pay for sjjecial damages, it might be

questioned whether such a contract would not be void for want of

consideration."

There is, however, a case
( p) which at first sight appears to Spice

militate against the views that have just been expressed. An tQ^jate
action was brought by a cattle-spice manufacturer against a rail- for show,

way com2:)any for not delivering spice samples, &c. which the

plaintiff had been exhibiting at a cattle-show at Bedford, in time

for another show at Newcastle-on-Tyne. The plaintiff had not

distinctly informed the defendants that the samples were intended

for exhibition at the Newcastle show, but he had addi-essed them,

"The Show Ground, Newcastle-on-Tyne," and had stated that they

must be there on Monday certain, and there could really have been

no doubt as to what the man's jDurpose was. The plaintiff was held

entitled to recover damages for the loss which he had sustained by
reason of the delay. The learned author to whom reference has

just been made observes on this case ((/) : "Notwithstanding some

expressions in the judgment, it appears that the case really came

under the first rule in Hadley v. Baxendale, and not under the

third. Goods are consigned with a contract that they are to be

delivered at a particular place on a particular day. The contract

is broken. What are the damages ? They are the damages natur-

ally arising fi'om the non-arrival of the particular sort of goods.

The evidence as to knowledge simply went to show that the defen-

dants knew what sort of goods they were. A carrier will be liable

to different damages according as he delays a basket of fish or a

basket of coals, for the simple reason that delay frustrates the

object of sending the fish, but not that of sending the coals. Here
the plaintiff claimed no special damages, but merely general

damages for the failiu-e of his object in sending the goods."

The measure of damages, apart from special ciixumstances, Arsenic

which the manufacturer of an article that has had to be destroyed ^^ teer.

by the fault of another is entitled to recover, is the i^rice which he

could have sold it for on the day that it had to be destroyed. Thus
in Holden v. Bostock (;•) it was held that the plaintiffs, who were

brewers, were entitled to recover the full selling value of a quantity

(o) P. 41 (oth ed.). 30 ; 56 L. J. Q. B. 442.

ci.^(1876)rrQ. \^lD^'m -^45
^'^l.^^fy""^

°^ Damages, 5th ed.

L. J. Q. B. 182. See also Schulzc PP- "^'' "^»-

V. G. E. Ry. Co. (1887), 19 Q. B. 1). (;•) (1002), 50 W. R. 323.
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of beer in their cellars wliich had by the fault of the defendants to

be thrown away, and not merely such a sum as they themselves

must have expended in order to brew an equal amount of beer of

the same quality to replace it.

On a contract to take debentures in a company, no action will lie

for the naoney agreed to be lent. An action will only lie for breach

of the contract. The measure of the damages is the loss sus-

tained by the company through the breach (.s).

As to the measure of damages payable by a broker on the Stock

Exchange for breach of agreement to carry over stock, see Michael

V. Hart, [1902] 1 K. B. 482 ; 71 L. J. K. i3. 265.

Where a lessee has covenanted to leave the premises in repair at

the end of the term, the rule as to the measure of damages, on.

breach of the covenant, is that the damages are such a sum as it

will cost to put the premises into the state of repair in which the

lessee was bound to leave them {t). Under a covenant to keep a

house in "good tenantable repair," the tenant's obhgation is to

keep the premises in such repair as, having regard to the age,

character, and locality of the house, would make it reasonably fit

for the occupation of a tenant of the class who would be likely to

take it {u). In estimating the damages recoverable by the covenantee

during the currency of a lease in resj^ect of the breach of a covenant

to keep the demised premises in repair, all the circumstances must

be taken into consideration, and the damages must be assessed at

such a sum as reasonably represents the diminution of the value of

the reversion by the breach of covenant ; and when the covenantee

is himself subject to covenants to a superior landlord, and the

covenantor has notice of the original lease, the covenantee's

liability to his landlord must be taken into account {x).

As to the measure of damages to which a vendor of real estate is

liable for delay in completion and delivery of possession, see Jones

V. Gardiner, [1902] 1 Ch. 191 ; 71 L. J. Ch. 93; and the cases there

referred to.

At common law, the creditor, as a general rule, is not entitled to

(s) South African Territories v.

WaUington, [1897] 1 Q. B. 692
;

66 L. J. Q. B. 551.

(t) See Joyner v. Weeks, [1891]

2 Q. B. 31; 60 L. J. Q. B. 510,

where it was held that this rule is

not affected by the fact that before

the expiration of the term the

lessor has relet the premises on the

expiration of the term to a third

person who has covenanted to alter

and rebuild the premises ; and see

Henderson v. Thome, [1893] 2

Q. B. 164 ; 62 L. J. Q. B. 586.

(m) See Proudfoot v. Hart (1890),
25 Q. B. D. 42; 59 L. J. Q. B.
389.

(j-) Conquest r. Ebbetts, [1896]
A. C. 490 ; 65 L. J. Ch. 808 ; and
see Ebbetts v. Conquest (1900), 82
L. T. 560.
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interest. " It is now establislied, as a general principle, that interest

is allowed by law only upon mercantile securities, or in those cases

where there has been an express promise to pay interest, or where

such promise is to be implied from the usage of trade, or other cir-

cumstances" {y). There is no implied promise to pay interest on a

sale of goods simplicittr, and it makes no difference that the sale is

on credit, or that a particular date is fixed for j^ayment (z). But a

contract to pay interest on the j^rice will be implied when the goods

are to be paid for by bill, which is not given, and from the date

when the bill would have matured (w).

By statute, interest is recoverable in certain cases. It is enacted

by 3 & 4 Will. 4, c. 42, s. 28, " that upon all debts or sums
certain, payable at a certain time or otherwise, the jury, on the

trial of any issue, or on any inquisition of damages, may, if they

shall think fit, allow interest to the creditor, at a rate not exceeding

the current rate of interest, from the time when such debts or sums
certain were payable, if such debts or sums be payable by virtue of

some written instrument at a certain time, or if payable otherwise,

then from the time when demand of jiayment shall have been made
in writing, so as such demand shall give notice to the debtor that

interest will be claimed from the date of such demand until the

term of i3ayment(/'^). Provided that interest shall be payable in

all cases in which it is now payable by law." And sect. 29 provides

that " The jury, on the trial of any issue, or on any inquisition of

damages, may, if they shall think fit, give damages in the nature of

interest over and above the value of the goods at the time of the

conversion or seizure, in all actions of trover or trespass de bonis

asportatis, and over and above all money recoverable in all actions

on policies of insurance made after the passing of this Act" (c).

(y) Per Abbott, C. J.,in Higgins ' 4 Q. B. 219, 224 ; 12 L. J. Q. B.
V. Sargent (1823), 2 B. & C. 348 ; 227; Edwards v. G. W. Ey. Co.
2 L. J. K. B. 33; and see per (1851), llC. B. 588; 21L. J. C.P.
Hall, v.- C, in Hill r. South Staf- 72; Hill v. South Staffordshire
fordshire Ey. Co. (1874), L. E. 18 Ey. Co. (1874), 18 Eq. 154; 43
Eq. 167; 43 L. J. Ch. 55G ; and L. J. Ch. 556; L. C. & D. Ey.
per Lindley, L. J., in L. C. & D. Co. v. S. E. Ey. Co., [1892] 1 Ch.
Ey. Co. I'.S. E. Ey. Co., [1892] 1 120 ; 61 L. J. Ch. 294 ; and In re

Ch. 140 ; 61 L. J. Ch. 294 ; and Horner, Fooks and Horner, [1896]
see In re Anglesey, [1901] 2 Ch. 2 Ch. 188 ; 65 L. J. Ch. 69i, as to

648 ; 70 L. J. Ch. 810. themeaningof the word "certain";
(z) Gordon v. Swan (1810), 2 and see Harjoer r. Williams, .<.-«/;>•«;

Camp. 429; 12 Ea.st, 419; Calton Mowatt v. Loudeshorough (1854),

V. Brags' (1812), 15 East, 223 ; 13 4 E. & B. 1 ; 23 L. ,J. Q. B. 38
;

R. E. 451. and Ehymncy Ey. Co. v. Kliyinney
{a) Marshall v. Poole (1810), 13 Iron Co. (1890), 25 Q. B. D. 146

;

East, 98 ; 12 E. R. 310 ; Farr v. 69 L. J. Q. B. 414, as to what is a
Ward (1837), 3 M. & W. 25. suffidont "demand."

(i) Seenarperf.WilliamH(1843), («) This statute was said by
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Other Otlier cases on "measure of damages" which, may be consulted

cases. are Agius v. Great Western CoUiery Co., [1899] 1 Q. B. 413; 68

L. J. Q. B. 312 ; following Hammond v. Bussey (1887), 20 Q. B. D.

79 ; 57 L. J. Q. B. 58 ; Wigsell v. School for Indigent Blind (1882),

8 a B. D. 357; 51 L. J. Q. B. 330; Thol v. Henderson (1881),

8 Q. B. D. 457; Lilley v. Doubleday (1881), 7 Q. B. D. 510; 51

L. J. Q. B. 310; Ashdown v. Ingamells (1880), 5 Ex. D. 280; 43

L. T. 424 ; Jenkins v. Jones (1882), 9 Q. B. D. 128 ; 51 L. J. Q. B.

438 ; Baldwin v. L. C. & D. Ey. Co. (1882), 9 Q. B. D. 582; Cas-

saboglou V. Gibb (1883), 11 Q. B. D. 797; 52 L. J. Q. B. 538 ;

Meek v. Wendt (1888), 21 Q. B. D. 126; 59 L. T. 558; Grebert-

Bognis V. Nugent (1885), 15 Q. B. D. 85; 54 L. J. Q. B. 511 ; The

Netting HiU (1884), 9 P. D. 105 ; 53 L. J. P. 56 ; Skinner v. City

of London Marine Insurance Cori:)oration (1885), 14 Q. B. D. 882;

54 L. J. Q. B. 437; Whitham v. Kershaw (1885), 16 Q. B. D. 613;

54 L. T. 124; Kiddle v. Lovett (1885), 16 Q. B. D. 605; 34 W. E.

518; and Tredegar Ii'on and Coal Co. v. Gielgud (1883), 1 C. &
E. 27.

Penalties and Liquidated Damages.

[102] KEMBLE v. FARREN. (1829)

[6 BiNG. 141 ; 3 M. & P. 425.]

By an agreement between an actor and a manager, tlie

actor undertook to act as principal comedian at the

manager's theatre (Covent Garden) for four seasons, and

in all things to conform to the regulations of the theatre

;

while the manager agreed to pay the actor £3 6s. 8f/.

a night, and to allow him a benefit once every season.

And the agreement contained this clause, " that if either

of the parties should neglect or refuse to fulfil the said

Thesiger, L. J., in Webster v. ratory of the common law. See

British Empire Assurance Co. generally on the question of iute-

(1880), 15 Ch. D. at p. 178 ; 49 rest, Mayne on Damages, 5th ed.,

L. J. Ch. 769, to be merely decla- Chap. IV., pp. 156 et seq.
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agreement, or any jjarf t/iereqf, or an// stipulation therein

contained, such party sliould pay to the other the sum of

£1,000, to which sum it was thereby agreed that the

damages sustained by any such omission, neglect, or re-

fusal should amount ; and which sum was thereby declared

by the said parties to he liquidated and ascertained damaejes,

and not a penaltij or penal sum, or in the nature thereofJ^

For some reason or other—it does not matter what

—

during the second season the actor refused to act, and the

manager now went to law to recover the whole £1,000

mentioned in the agreement, although he was quite pre-

pared to admit that he had not sustained damage to a

greater extent than £750.

The manager, however, did not succeed, for the Com't

said that it could never be taken to be the intention of

the parties that the whole £1,000 should instantly become

payable on the happening of any breach, however

trifling {d).

It is not always, liowever, tliat a Coui-t will interfere in this way Question

and pronounce wliat the parties—who ought to know best—call o* inten-

liquidated damages to be really only a penalty. If the agreement,

for instance, were not^ as it was in Kemble v. Farren, one contain-

ing various stipulations of various degrees of impjortance, but if there

were only one event upon which the money was to become payable. Only one

or if there were several events, hut tlie damages impossible accurately to event.

'measure, then no attempt to turn liqu.idated damages into a mere
penalty would be successful ; and in such cases it would be of no

consequence whether in the contract the sum to be paid in the event

of breach was called " apenalty " or " liquidated damages," because Damages
the Court will look to the meaning and effect of the contract itself impossible

as disclosing the intention of tlte parties, and, having satisfied itself "
asure

on that point, does not care much for the term they happen to have

selected from Johnson's Dictionary (e). Illustrations of the unim- Name im-

portance of the language used may be found in the cases of Catton material.

{(l) See 8 & 9 Will. ?,, c. 11, s. 8. Paris (18G2), 7 II. & N. 594 ; 31
[e) Per Chanihie, J., in Astley L. J. Ex. lo? ; and Law v. Kcd-

V. Weldon (1801), 2 B. & P. 354; ditch Local Bo;ird, [1892] 1 Q. B.
5 R. R. 618 ; and see Sparrow v. 127 : 01 L. J. Q. B. 172.
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Gals-
worthy v.

Strutt.

Sainter v.

Ferofiison.

Barton v.

Cape well
Co.

Willson v.

Love.

V. Bennett (1884), 51 L. T. 70; Elphinstone v. Monkland Iron Co.

(188G), 11 App. Cas. 332 ; 35 W. E. 17 ; and/y? re White and Arthur

(1901), 84 L. T. 594; 50 W. E. 81.

About fifty years ago, two Loudon solicitors dissolved partner-

ship, one of them covenanting not to practise during the next seven

years within fifty miles of Ely Place, nor interfere with or influence

any of the clients of the late co-partnership ; if he in any way in-

fringed the covenant, he was to pay £1,000 " as and for liquidated

damages, and not by way of penalty." On breach of this covenant

it was held that, no matter how slight the damage was, the whole

£1,000 had to be paid (/). " Parties," said Parke, B., " are bound

by their contracts, if those contracts be clearly made. It is clear

that the defendant sti^mlated to pay £1,000 for the breach of any

one of the conditions mentioned ; and they are such that the damage

arising from the violation of any of them cannot he exactly estimated

heforehandy

In Sainter v. Ferguson (</) the facts were very similar, but the

word "penalty" was used in specifying the sum to be paid, and

there was only one event on which the money was to become paj'-

able. " We can only give effect," said the Court, "to the contract

of the parties by holding the £500 to be liquidated damages, and

not a mere penalty."

In the case of Barton v. Capewell Co. (A), under an agi'eement

for the sale of a patent, the sum of £1,400 had been paid as part

of the purchase-money ; the balance was to be paid in three equal

instalments at certain specified times, and in case of default by

the purchaser in paying any of the instalments, " all payments

made shall be absolutely forfeited to the vendor as and by way of

liquidated damages." Default having been made in paying the

first instalment, the Court held that the vendor could not retain the

£1,400, as that sum was in reality a penalty and not liquidated

damages.

A good illustration of the rule, that when a contract contains a

condition for payment of a sum of money to secure the perform-

ance of several stipulations of varying degrees of importance,

such sum is prima facie a penalty and not liquidated damages,

is to be found in the recent case of Willson v. Love(t). A lease

of a farm contained a covenant by the lessees not to sell hay or

straw off the premises during the last twelve months of the term,

(/) Galsworthy v. Strutt (1848),

1 Ex. 659 ; 17 L. J. Ex. 226.

(r/) (1849), 7 C. B. 716: 18 L. J.

C. P. 217.

{h) (1893), 68 L. T. 857 ; 5 R.
374.

(?) [1896] 1 Q. B. 626; 65 L. J.

Q. B. 474.
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but to consume tlie same upon the premises, and provided tlia^

additional rent of £3 per ton should be payable by way of pena^

for every ton of hay or straw so sold. It appeared that there w\

a substantial difference between the manurial value of hay and

of straw. It was accordingly held that the siun so made payable

was a penalty and not liquidated damages.

It is to be observed that when a covenant is secured by a penalty, Election

the obligee on breach has an election. Either he may go for the °° breach,

penalty and be satisfied with that, or he may sue on the covenant

and recover more or less according to his merits. In the former

case, the contract is rescinded, and the penalty becomes the debt

in law {k).

On the subject of equitable relief against penalties, the reader is Equitable

referred to Peachy v. Somerset (Z), Sloman v. "Walter {m), and Pro- relief,

tector Loan Co. v. Grice («). In the last-mentioned case it Protector

appeared that the_ plaintiffs had lent money to a man named ^'^^^P°-

Simpson, on his bond, under which repayment was to be made

by instalments, the whole of the instahncids to become payahJe at

once if default was made in the payment of any one of them. The

defendant as surety executed the bond, and, default having been

made in payment of one instalment, this action was brought for

the entire balance of unpaid instalments. "The doctrme in equity,"

said Baggallay, L. J., " is stated by Lord Macclesfield, L. C, in

Peachy v. Duke of Somerset :
' The true ground of relief against

penalties is from the original intent of the case where the money is

designed only to secure money, and the Court gives him all that he

expected or desired
;

' but it has long been established that relief in

equity is also given where the penalty is intended to secure the per-

formance of a cvllatercd ohject : Sloman v. Walter. Familiar in-

stances of the relief afforded in equity may be found in those cases

where a default has occurred in repayment of a loan secured by a

mortgage ; but where the intent is not simply to secure a sum of money,

or the enjoyment of a collateral object, equity does not relieve. It may

be assumed, from the relation of the parties, that they intended to

carry out the terms of the agreement ; it was competent to them to

determine that the loan should be repayable in the manner men-

tioned ; it was worth the while of the parties that the money should

bo borrowed upon the terms mentioned in the condition ; and it

(/,-) Winter r. Trimmer (1762), 1 K. B. 236.

W. Bl. 3;j5; Harrison v. Wright (m (1714), 1 Stra. 447.

(1811), 13 East, 343; Holt, N. P.
, x n-o.N i -n r n n«

(J. 46, n. (7). And see General H (I'^l), 1 Bro. C. C. 418.

Accident Assurance Corp. v. Noel, {n) (18S0), 5 Q. B. D. 592 ; 40

[190i] 1 K. B. 377 ; 71 L. J. L. J. Q. B. 812.

S.—C, r F
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Other im-
portant
cases.

•would be an act of injustice to the lenders to give judgment for the

defendant."

Other cases on the subject-matter of this note, which may advan-

tageously be referred to, are Thompson v, Hudson (1869), L. R. 4

H. L. 1 ; 38 L. J. Ch. 431 ; Reynolds v. Bridge (1856), 6 E. & B.

528 ; 26 L. J. Q. B. 12 ; Mercer v. Irving (1858), E. B. & E. 563
;

27 L. J. Q. B. 291 ; Howard v. Woodward (1864), 34 L. J. Ch. 47
;

11 L. T. 414; Birch v. Stephenson (1811), 3 Taunt. 469; Farrant

V. Olmius (1820), 3 B. & Al. 692 ; Ex %>arte Capper (1876), 4 Ch. D.

724 ; 46 L. J. Bk. 6, 57 ; Atkyns v. Kinnier (1850), 4 Ex. 766; 19

L. J. Ex. 132 ; Magee v. Lavell (1874), L. E. 9 C. P. 107 ; 43 L. J.

C. P. 131 ; Lea v. Whitaker (1872), L. E. 8 C. P. 70 ; 27 L. T. 676;

Sterne v. Beck (1863), 32 L. J. Ch. 682 ; 1 De G. J. & S. 595 ; Mex-
borough V. "Wood (1882), 47 L. T. 516 ; and last, but not least, the

very important case of Wallis v. Smith (1882), 21 Ch. D. 243
;

where the judgments should be carefully perused.
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Injuria and Daiimnm.

—

—

ASHBY V. WHITE. (1703) [103]

[Lord Eaym. 93S.]

The vote of an elector at Aylesbury was rejected at the

poll. As it happened, the candidates for whom the

gentleman had intended to vote were elected. But in

spite of his thus having sustained no actual damage, he

brought an action against the returning officer, and, after

much discussion, it was held that such an action could be

maintained. In the course of his celebrated judgment,

Holt, C. J., said, " A damage is not merely pecuniary, but

an injury imports a damage, when a man is thereby

hindered of his right. As in an action for slanderous

words, though a man does not lose a penny by reason of

the speaking them, yet he shall have an action. So if a

man gives another a cuff on the ear, though it cost him

nothing—no, not so much as a little diachylon—yet he shall

have his action, for it is a personal injury. So a man

shall have an action against another for riding over his

ground, though it do him no damage ; for it is an invasion

of his property, and the other has no right to come

there."

CHASEMORE v. RICHARDS. (1859) |-io4j

[7 H. L. C. 349; 29 L. J. Ex. 81.]

The local board of health for the town of Croydon in

1851 sank a well and supplied tlie peojole of Croydon witli

water at the rate of 000,000 gallons a day. I3ut the
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Injuria

and
damnum.

De minimis
non curat

lex.

Novelty no
objection.

public gain was Mr. Chasemore's loss. That gentleman

was the occupier of a mill situated on the river Wandle

about a mile from Croydon, and had—he and his prede-

cessors—used the river for the last seventy years for

tui-ning his wheels. The effect of what the local board

had done was to prevent an enormous quantity of water

from ever reaching the Wandle or his mill. He went to

law, but did not win. The judges told him that, though

he was much to be sympathised with, he had no legal

remedy. There was damnum, they said, but not injuria {a).

These two cases pretty clearly illustrate the distinction between

injuria sine damno and damninn sine injuria. Wherever a person

has sustained what the law calls an " injury," i.e., wliere any right

existing in the party damnified has heot infringed ujwn, there he may
bring an action without being tinder the necessity of proving special

damage, because the injury itself is taken to imj^ly damage. A
banker once dishonoui'ed the cheque of a customer who really had

plenty of money in the bank, and the customer therefore brought

an action against him. It was held that the action was maintain-

able, although the plaintiff had not sustained any loss whatever by

the banker's wrongful act. There was no damnum, true; but there

was injuria, and that was sufficient (6). So an action lies against

a man who trespasses in my field, although he does me no pecuniary

In Ashby v. White the defendant's counsel cited unsuccessfully

the maxim de minimis non curat lex, contending that, even if Ashby

had sustained some damage, it was of so inconsiderable a character

as to be unworthy of notice.

It was also objected that there was no precedent for such an action;

but Lord Holt replied that if men ivill midtiply injuries, actions

must he multiplied too [d). "Where cases are new in their principle

. , . it is necessary to have recourse to legislative interposition in

order to remedy the grievance ; but when the case is only new in

the instance, and the only question is upon the application of a

(rt) This case was discussed in

the important case of Bradford
Corporation v. Pickles, [1895]
A. C. 587 ; 64 L. J. Ch. 759.

[b) Marzetti v. Williams (1830),

1 B. & Ad. 415 ; 9 L. J. K. B. 42.

(e) See Sears v. Lyons (1818), 2

Stark. 317 ; 20 R. E. 688; Nicklin
V. Williams (1854), 10 Ex. 259

;

23 L. J. Ex. 335.

{(I) See, too, the Statute of

Westminster II. (13 Edw. 1, c. 24),

which affirmed the common law,

and ffave rise to actions on the case.
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principle recognised in the law to such, new case, it will be just as

competent to courts of justice to apply the principle to any case

which may arise two centuries hence as it was two centuries ago.

If it were not so, we ought to blot out of our law books one-fouith

part of the cases that are to be found in them" (e).

On the other hand, it is not everything that the law regards as Damnum

an injury. Great loss may be inflicted by one man on another *'"5
.,

. . . . injuria.
without legal redi-ess being obtainable. If you are diivmg a

flourishing trade as a schoolmaster, and I come and set up a school

just opposite to yours, and the boys desert you and flock to me,

there is no injuria here, though I may have turned schoolmaster

for the express purpose of ruining you. It is damnum sine injuria,

and you have no right of action against me. So, too, slander and

seduction are not always actionable. See also Metr. Asylums
District Board i\ Hill (1881), 6 App. Cas. 193; 50 L. J. Q. B
353.

Whether, under any circumstances, an action at law lies against

a clergyman for refusing without just cause to perform the marriage

ceremony is doubtful (/).

Chasemore i'. Eichards is a case of considerable importance on the Rights of

subject of watercourses. Every riiDarian owner is entitled to take "P^^^^^.

a reasonable quantity of the water flowing in a natural stream,

whether tidal and navigable or not {g), for his domestic require-

ments, the reasonableness depending on the cii'cumstances of each

case (A). When no material injury would thereby be inflicted on Diverting

lower riparian owners, he may even divert or dam [i) ; but, of ^^^

course, when he dams, he must not let the water all go with a rush
°'

so as to flood his neighbour's lands {h). And as the riparian ovraer

has no business to take too much water, so neither can he poUute

the stream; and, if he does so, it will be no excuse that others

have been more foul than he has, so that his particiilar pollution is

(e) Per Ashhurst, J., in Pasley (?) KuttaU v. Bracewell (186Gj,

r. Freeman (1789), 3 T. R. 63 ; 1 L. R. 2 Ex. 1 ; 36 L. J. Ex. 1
;

E. R. 634, post, p. 535. Swindon Waterworks Co. v. Wilts

(/) See the judgments in Davis Canal Co. (1875), L. R. 7 H. L.
V. Black (1841), 1 Q. B. 900; 10 697; 45 L. J. Ch. 638; and see

L. J. Q. B. 338. Ormerod r. Todmorden (1883), 11

iff)
Lyon v. Fishmongers' Co. Q. B. D. 155 ; 52 L. J. Q. B. 445;

(1876), 1 App. Cas. 662 ; 46 L. J. Kcnsit v. G. E. Ry. Co. (1884), 27

Ch. 68. See also the recent case Ch. D. 122 ; 54 L. J. Ch. 19.

of North Shore Railway v. Pion But see Roberts v. Gwyrfai Rural

(1889), 14 App. Cas. 612; 59 L.J. Council, [1S99] 2 Ch. 608; 68

P. C. 25. L. J. Ch. 757.

(A) Sandwich v. G. N. Ry. Co. (A) See Buckley r. Buckley,

(1878), 10 Ch. D. 707 ; 27 W. R. [1898] 2 Q. B. 608 ; 67 L. J.

616. Q. B. 953.
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imperceptible (/). By grant or prescription, however, a riparian

owner may be entitled to divert or pollute a stream [m).

A i^rescriptive right, however, to divert or pollute a stream in a

particular way or at a particular place infers no right to divert or

pollute in any other way or at any other place {n).

In addition to the riparian owner's rights to take water for vse,

and to have it fiure, he has a right to the stream's natural flow (o)

;

and this is so even in the case of a stream flowing underground in a

definite channel or tunnel (^3), provided such channel is known, or

can, at any rate, be easily and inevitably inferred without recourse

to exploratory excavations (g). "If the channel or course under-

ground is known, as in the case of the river Mole, it cannot be

interfered with. It is otherwise when nothing is known as to the

sources of sujiply ; in that case, as no right can be acquired against

the owner of the land under which the sjDring exists, he may do as

he pleases with it " (r). But the owner of a source of a spring may
not destroy the natural flow from the spring into the course of the

stream fed by the spring (s) ; and this rule is not affected by the

circumstance that at some remote date the issuing point of the

spring has been built over, and an artificial channel formed for the

passage of the water ()!).

The right to use an artificial stream dejaends on the circumstances

of its creation ; but it has been held that the flow of water from a

drain made for agricultural improvements for twenty years does

not give a right to the person through whose land it flowed to the

continuance of the flow, so as to preclude the proprietor of the land

drained from altering the level of his drains for the improvement

of his land, and so cutting off the supply {ib). But if an artificial

stream is permanent in its character, a right to the uninterrupted

(?) Wood V. Waud (1849), 3 Ex.
748 ; 18 L. J. Ex. 305 r and see

Ballard v. Tomlinson (1885), 29

Ch. D. 115 ; 54 L. J. Ch. 454;
Snow V. Whitehead (1884), 27
Ch. D. 588; 53 L. J. Ch. 885.

{m) Embrey v. Owen (1851), 6

Ex. 353 ; 20 L. J. Ex. 212.

(m) See M'Intyre v. M'Gavin,
[1893] A. C. 268 ; 57 J. P. 548.

(0) See Young v. Bankier Dis-
tillery Co., [1893] A. C. C91 ; 69
L. T. 838.

{p) Holker v. Porritt (1875),

L. R. 10 Ex. 59 ; 44 L. J. Ex. 52.

But see Ballard v. Tomlinson,
supra.

(q) Bradford Corp. v. Ferrand
(No. 2), [1902] 2 Ch. 655 ; 71 L. J.
Ch. 859.

{)) Per PoUock, C. B., inDudden
V. The Guardians of Clutton Union
(1857), 1 H. & N. 627; 26 L. J.
Ex. 146. See Bunting v. Hicks
(1894), 70 L. T. 455; 7 E. 293.

(s) Dudden v. Clutton Union,
supra.

(0 Mostyn v. Atherton, [1899]
2 Ch. 3b0 ; 68 L. J. Ch. 629.

(u) Greatrex v. Hayward (1853),
8 Ex. 291 ; 22 L. J. Ex. 137 ; and
see Brymbo Water Co. v. Lesters
Lime Co., (1894) 8 R. 329.
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flow of the water may be acquired (x) ; and in Sutclife v. Bootli [y)

it was held that a watercourse, though artificial, may have been

originally made under such circumstances, and have been so used,

as to give all the I'ights that the riparian proprietors would have

had if it had been a natural stream. The most recent case on this

subject is Baily v. Clark (2) in the Court of Appeal. It was there

laid down by Stirling, L. J., that in ascertaining the rights of per-

sons in an artificial watercourse the Court must take into account

—

first, the character of the watercoui'se, whether it is of a temporary

or permanent character ; secondly, the circumstances under which

it was created ; and thirdlj^, the mode in which it has been actually

used and enjoyed.

There is no natural right to the uninterrupted flow of percolating Perco-

water whose course is undefined and unknown («). But such ^^""o

rights may be granted by one landowner to another [b). Eeference lyr .Nab r

may be made on this point to the judgments of the House of Lords Eobertsoc.

in the recent case of McNab v. Eobertson (c), where it was held that

water percolating through the ground in no defined or visible

channel is not a " stream." Lord Halsbury, however, in a dissent-

ing judgment, held that though the word "stream" in its more
usual application does imply water running between defined banks,

it is not confined to that meaning—its essence being that it is water

in motion as distinguished from stagnant water.

Where the defendant, by draining his land, drained away sub- Land sup-

terranean water from under the plaintiff's land, and thereby P'^'^"*'^*^ ^Y

caused it to sink, it was held that no action could be brought {d).

But the defendant would be liable if, in drawing off subteiranean Water

water, he were to draw off water flowing in a defined surface f"PP°yt^<l

T , , , by water,
channel (e).

The following cases on watercourses may also be usefully referred Other

to :—Bealey v. Shaw (1805), 6 East, 208 ; 2 Smith, 321 ; Saunders important

V. Newman (1818), 1 B. & Al. 258; 19 E. E. 312; Wright r.
^'^^^'''

Howard (1823), 1 Sim. & Stuart, 190; 1 L. J. Ch. 94; Mason v.

(x) SeeArkwrightt'. Gell (1839), and see Bradford Corporation r.

5 M. & W. 20a
; 2 H. & H. 17. Pickles, [189o] A. C. 587 ; 64 L. J.

(?/) (1863), 32 L. J. Q. B. 136

9 Jur. N. S. 1037 ; and see Roberts {/>) Whitehead r. Parks (18')8), 2
V. Eichards (1881), 50 L. J. Gh
297 ; 44 L. T. 271

(z) [1902] 1 Ch. 649; 71 L. J

of Farwel], J., in Burrows v. hang
[1901] 2 Ch. 502 ; 70 L. J. Ch
607.

M. & W. 324 ; 13 L. J, Ex. 289

Ch. 759.

H. & N. 870; 27 L. J. Ex. 169.
(c) [1897] A. C. 129; 66 L. J.

P. C. 27.

Ch. 396. See also the judgment {</) PoppleweJl v. Hodkinson
(1809), L. R. 4 Ex. 248 ; 38 L. J.

Ex. 126.

(e) Grand Junction Canal Co. v.

(«) Acton V. Blundell (1843), 12 Shugar (1871), L. R. 6 Ch. 483
24 L. T. 402.
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Hill (1832), 3 B. & Ad. 304 ; 2 N. & M. 747 ; 5 B. & Ad. 1 ; Hodg-

kinson v. Ennor (1863), 4 B. & S. 229; 32 L. J. Q. B. 231 ; Magor
V. Chadwick (1840), 11 A. & E. 571 ; 3 P. & D. 367; "Wlialley v.

L. & Y. Ey. Co. (1884), 13 Q. B. D. 131 ; 53 L. J. Q. B. 285;

Blair v. Deakiu (1887), 57 L. T. 522 ; 52 J. P. 327 ; and Clarke v.

Somersetshire Drainage Commissioners (1888), 57 L. J. M. C. 96;

59 L. T. 670.

Death of An action for a tort cannot generally be brought after his death
tortfeasor, against the representatives of the person who has committed it,

because actio po'sonalis moritur cum i')ersona (/)• But see 3 & 4

Will. 4, c. 42, and 9 & 10 Vict. c. 93((/).

Ancient Lights.

[105] YATES V. JACK. (1866)

[L. E. 1 Cn. 295; 14 L. T. 151.]

The plaintiff was a mercliant carrying on business at a

warehouse in London, and he asked for an injunction

restraining his opposite neighbour from erecting a building

so as to obstruct his ancient lights. For the defendant it

was contended that no injury would be done to the plaintiff

by the new buildings, for he would still have plenty of

light for his business. But it was held that, even if that

were so, it did not matter ; because the owner of ancient

lights is entitled not only to sufficient light for t/ie purpose of

his then business, but to all the light ichich he had enjoyed pre-

viously as to the interrujjtion sought to he restrained. "The

(/) See Kirk t;. Todd (1882), 21 [1897] 1 Ch. 694; G6 L. J. Ch.

Ch. D. 484 ; 52 L. J. Ch. 224 ;
^38 ; foUowmg Woodhouse v.

Bowker?;. Evans (1885), 15 Q. B. Walker (1S80), 5 Q. B. D. 404;

D. 665 ; 54 L. J. Q. B. 421. 49 L. J. Q. B. 609 ; and In re

Duncan, Terry v. Sweeting, [1899]
{g) And see Jenks v. Clifden, i Ch. 3S7 ; 68 L. J. Ch. 253.
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right conferred or recognized by the statute 2 & 3 Will. 4,

c. 71," said Lord Cranworth, L. C, "is an absolute inde-

feasible right to the enjoyment of the light, tcifl/oiit

reference to the purpose for u-Jiieh it has been vscd."

The third section of the Prescription Act (A) says that, "When Section 3.

the access and use of light to and for any dwelling-house, work-

shop, or other building shall have been actually enjoyed (/) there-

with for the full period of twenty years without interruption, the

right thereto shall be deemed absolute and indefeasible," unless the

same was enjoyed merely by written consent. This section has

been held not to bind the Crown, and, consequently, no right of

light can be obtained under the section over land in possession of

the Crown, whether held directly or through trustees {k). But a

right to light may be acquired by enjoyment for the statutory

period against a statutory company or other servient owner incap-

able of granting it, inasmuch as such right dejDends upon positive

enactment, and does not require any presumption of grant {I). An Common
indefeasible right, however, to the access and use of light may be law pre-

gained by prescription at common law, independently of the ^cnption.

Act (m).

Section 4 of the Prescription Act points out the way in which the " "Without

enjoj-ment may be effectively interrupted. Nothing is to be deemed interrup-

an interrujition unless it has been suhmitttd to for a year after

notice (;;). Plight v. Thomas (o) is a leading case on the construc-

tion of this section. It was held in that case that an enjoyment

for 19 years and 330 days, followed by an interruj)tion of 35 days

just before the commencement of the action, was sufficient to

establish the right. But it has been held, that notwithstanding

this section, the Court will not interfere by injunction to protect

the inchoate right to an easement of light, although the light may

(A) 2 & 3 Will. 4, c. 71. L. R. 10 Ch. 283 ; 44 L. J. Ch,
(i) Cooper v. Straker (1888), 40 523; Kelk r. Pearson (1871), L. R.

Ch. D. 21 ; 58 L. J. Ch. 26 ; ap- 6 Ch. 809 ; 24 L. T. 890 ; Norfolk
l)roved in Smith v. Baxter, [1900] r. Arbuthnot (1880), 5 C. P. D.
2 Ch. 138 ; C9 L. J. Ch. 437. 390 ; 49 L. J. C. P. 782.

{k) Perry V. Eames, [18911 1 Ch. / \ o an t> i j? t> h
e-o rn T T r^\. -lA- ti'i i. ('0 bee Seddon V. -Dank 01 Eoltou
6o8 CO L). J. Ch. 34o VVhcaton /loV.n n t t r^i, kio * x

T\r 1 nonon o nu ao o.i T t (1882), 51 JL. J. Ch. 542. As to
V. Maple, [1893] 3 Ch. 48: 62 L. J. u ^ • cc • ^ i. ^
Ch QP'-t

-^ what IS a sumcicnt interruption.

/'?\ c<
'

rr T T /io^-\ sec Presland i'. Binsrham (1889), 41
(l) bee Taplmg- v. Jones I860), p,, j. ^cg . go L T 433

34 L. J. C. P. 342 ; 11 II. L. C.
^^- ^- "^^^

'

^^ ^- ^- *"^'^-

290; and Jordeson v. Sutton, &c. (0) (1840), 11 A. & E. 688; 8

Gas Co., [1898] 2 Ch. 614; 67 C. & F. 231 ; and see Glover v.

L. J. Ch. 660. Coleman (1874), L. R. 10 C. P.

(;«) Aynsloy v. Glover (1875), 108 ; 44 L. J. C. P. 66.
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liave actually been enjoyed without interruption for more than

19 years next before action brought (7*).

A right to unobstructed light cannot be acquired in favour of

open ground, but only in favour of buildings {q). But the building

need not be occupied or even completed internally so as to be fit for

immediate habitation {r).

There is no standard of the light ordinarily required by a house

for the purposes of habitation or business, and if there is an

obstruction of the light of a house which causes suhstantial diminu-

tion of the light such as to cause substantial damage to the owner

or tenant, that is an interference which entitles the persons injured

to relief, although after the obstruction the house may be no worse

lighted than the majority of the houses in the neighbourhood, or

may have what is, in the opinion of the judge, abundant light for

all ordinary purposes of inhabitancy or business (s).

The leading case was followed in Moore v. Hall {t), where

Mellor, J., said, "I do not think the present actual condition of

the premises is the measure of the amount of damage. In estimat-

ing the damages, you ought not, in my opinion, to stereotype the

existing condition of the premises, but to cahnlate the reasonable

jnrilabilities of a different ajjplication of tJwm." The dim religious

light which is good enough for the smoking room will not do for

the library ; and there is no reason why I should not give up the

fragrant weed and convert my smoking room into a library («).

A person who has acquired a prescrijative right to the access of

light to his ancient windows, but who has only used such light for

an extraordinary or special j^urpose for a period less than 20 years,

is nevertheless entitled to an injunction to prevent any serious

interference with the access of light as enjoyed for such special

purpose (jr).

(;;) Battersea v. Commissioners
of Sewers, [189.5] 2 Ch. 708; 65

L. J. Ch. 81 : following Bridewell

Hospital V. Ward (1S93), 62 L. J.

Ch. 270 ; 68 L. T. 212.

(9) Potts v. Smith (1868), L. E.
6 Eq. 311 ; 38 L. J. Ch. 58

;

Roberts v. Macord (1832), 1 M. &
Eob. 230 ; 42 R. R. 784 ; Harris

V. Be Pinna (1886), 33 Ch. D. 238
;

56 L. J. Ch. 344 ; CUfford v. Holt,

[1899] 1 Ch. 698; 68 L. J. Ch.

332 (where a r/reenhoitse was held

to be a "building ") ; and Easton
V. Isted, [1903] 1 Ch. 405 ; 72

L. J. Ch. 189.

(r) Courtauld v. Legh (1869),

L. R. 4 Ex. 126 ; 38 L. J. Ex. 45

:

Collis V. Laugher, [1894] 3 Ch.
659 ; 63 L. J. Ch. 851.

(,s) "Warren v. Brown, [1902] 1

K. B. 15; 71 L. J. K. B. 12: and
see Parker v. Stanley (1902), 50
W. R. 282.

{f) (1878), 3 Q. B. D. 178; 47
L. J. Q. B. 334 ; expressly over-
ruling Martin v. Goble (1808), 1

Camp. 320.

(h) See Aynsley v. Glover, supra.

{x) Lazarus v. Artistic Photo-
graphic Co., [1897] 2 Ch. 214 ; 66
L. J. Ch. 522 ; not following Lan-
franchi v. Mackenzie (1867). L. R.
4 Eq. 421 ; 36 L. J. Ch. 518. See
also Warren v. Brown, supra.
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If a person opens new lights, or enlarges old ones, tliese new There can

lights or enlargements may be obstructed with impunity ; but the ^® ^^ ^^'

original lights are still entitled to protection (?/). The case of
o^'^^o-ht'^

Fowlers v. Walker (z) should be referred to on this branch of the to liu-ht.

subject. In 1868 three cottages at Liverpool containing ancient

lights were pulled down, and a large warehouse was built on their

site containing three large windows. There was no satisfactory

evidence as to the jiosition of the windows in the cottages, though

it was admitted that small parts of the new tvindoivs might occupy

2)ortions of space throiujh luhicli llyld was admitted to the cottages.

In an action against some people who proposed to darken, it was
held that, in the absence of evidence as to the position of the

ancient lights, the easement could not be maintained as to the new
building. "It is a novel case," said James, L. J., "upon this

l^oint, that it is not the case of enlarged windows, but of old

cottages converted into a magnificent block of warehouses. The

whole structure has been altered, and the only suggestion made is

that in this palatial store, which has superseded the humble
cottages, there are some portions of the existing windows which

coincide with some portions of the old windows. . . . Where
there has been such a change, it is incumbent on the plaintiffs to

give satisfactory evidence that there is so much of the old aperture

of the window existing that the Court can see that the diminution

of light creates substantial interference with the plaintiff's

right "(«).

The right to ancient lights is abandoned by pulling down the Abandon-
building, or blocking up the lights, with the intention of abandon- ment of

ing {b). The question of intention is one of fact, deijending on the ^^° '

circumstances of each case.

(?/) See Nationallns. Co. t'. Trud. Pinna (188G), 33 Ch. D. 238; 56
Ass. Co. (1877), 6 Ch. D. 757; 46 L. J. Ch. 344; Greenwood v.

L. J. Ch. 871 ; Barnes v. Loach Hornsey (1886), 33 Ch. D. 471 ; 55

(1879), 4 Q. B. D. 494; 48 L. J. L. J. Ch. 917 (in which Holland
Q. B. 756 ; Eecl. Comm. v. Kino v. Worley (1884), 26 Ch. D. 578

(1882), 14 Ch. D. 213; 49 L. J. 54 L. J. Ch. 268, was not followed)

Ch. 529. Martin v. Price, [1894] 1 Ch. 276
(z) (1882), 51 L. J. Ch. 443 ; 42 63 L. J. Ch. 209.

L. T. 356 ; and see Scott v. Pape r \ \ ^ -n i ht
f,oc,n\ oi ni, T\ r^r < EC T T ('^0 And SOB 1 (ludarvcs ?'. JMonro,
(1886), 31 Ch. D. 554; 55 JL. J. non.n ^ nu r-n ,>i t t r^i
y,, ,{' , ., I ij J.1, X [1892] 1 Ch. 611 01 L. J. Ch.
Ch. 426, where it was held that an Jjpi
casement of ancient lig'hts will not
necessarily be treated as abandoned (b) Mooro v. Rawson (1824), 3

because the old building has been B. & C. 332 ; 5 D. & R. 234
;

puHcd down and another sub- Stokoe v. Singers (1857), 8 E. & B.
stituted. See also Bullers v. 31 ; 26 L. J. Q. B. 257 ; Smith v.

Dickinson (1885), 29 Ch. D. 155; Baxter. [1900] 2 Ch. 138 ; 69 L. J.

54 L. J. Ch. 776 ; Harris v. De Ch. 437.
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Suspen-
sion.

Must not
derogate
from
grant.

Birming-
ham Bank-
ing Co. V.

Boss.

Tlio acquii'ing of a right to light under the statute is suspended

daring the continuance of a umtn of possession of the dominant and

servient tenements (c).

A man cannot derogate from his own grant.

'
' There can be no doubt that the law as laid down by Palmer v,

Fletcher {d) is the law of the present day ; that is, that ivhere a man

grants a house in ivhich there are xuindoivs, neither he nor anybody

claiming under him can stop up the ivindows or destroy the lights.

That is based on the principle that a man shall not derogate from

his own grant ; and it makes no difference whether he grants the

house simply as a house, or whether he grants the house tvith the

iviudoivs or the lights thereto belonging. In both cases he grants

with the apparent easements or quasi easements. All that is now,

I take it, settled law.

" I take it also that it is equally settled law that if a man who

has a house and land grants the land first, reserving the house, the

purchaser of the land can hloclc up the windoivs of the house.

" Then there comes a third case. Supposing the owner of the

land and the house sells the house and the land at the same

moment, and supposing he expressly sells the house with the lights,

can it be said that the purchaser of the land is entitled to block iip

the lights, the vendor being the same in each case, and both pur-

chasers being aware of the simultaneous conveyances ? Certainly

not " (e).

The maxim that a grantor shall not derogate from his grant

received an important limitation in the case of Bii'mingham Bank-

ino- Co. V. Eoss (/), where it was held that a grantee of a house

was not entitled to claim an easement of light to an extent incon-

sistent with the intention to be implied from the circumstances

existing at the time of the grant and known to the grantee (g).

(c) Ladyman v. Grave (1871),

L. R. 6 Oh. 763 ; 25 L. T. 52.

(d) (1675), 1 Sid. 167, 227.
_

The
principle of this case is applicable

not only to conveyances for valua,ble

consideration, but also to devises

and voluntary conveyances : see

PhiUips V. Low, [1892] 1 Ch. 47

;

61 L. J. Ch. 44.

(e) Per Jessel, M. "R., in Allen r.

Taylor (1880), 16 Ch. D. 355 ;
50

L. J. Ch. 178 ; and see Swans-

borough V. Coventry (1832), 9 Bing.

305 ; 2 M. & S. 362 ; Compton v.

Richards (1814), 1 Price, 27; 15

E.. E. 682 ; Wheeldon v. Burrows

(1879), 12 Ch. D. 31 ; 48 L. J. Ch.
853; Russell v. Watts (1885), 10

App. Cas. 590 ; 55 L. J. Ch. 158

;

Robson V. Edwards, [1893] 2 Ch.
146; 62 L. J. Ch. 378.

(/) (1888), 38 Ch. D. 295; 57

L. J. Ch. 601.

{(;) See also Myers v. Catterson

(1889), 43 Ch. D. 470; 62 L. T.

205 ; "Wilson v. Queen's Club,

[1891] 3 Ch. 522; 60 L. J. Ch.
698 ; Corbett v. Jonas, [1892] 3

Ch. 137; 62 L. J. Ch. 43; and
Godwin v. Schweppe's, Limited,

[1902] 1 Ch. 926; 71 L. J. Ch.
438. An instructive article on
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It slioiild, however, be observed tliat, as the grantee of a bouse

has a prima facie right to light as agaiast his grantor, the burden

of showing that that right is limited or restricted lies on the grantor.

And it has recently been held(/(), that in a conveyance of a house

the description of adjoining land belonging to the grantor as

"building laud" does not show a "contrary intention" within

sect. 6, sub-sect. 4, of the Conveyancing Act, 1881 (/), so as to

exclude the grantee's right to light under sub-sect. 2 of that Act.

There is no rule of law that a man may always build up to an Angle of

angle of forty- five degrees ; but in judging of the probable effect
^orty-fi'^e

of a jjroposed building the Court may not unreasonably regard the °

fact that an angle of forty-five degrees wUl be left as prima facie

evidence that there will bo no substantial interference, and may
require this presumjjtion to be clearly rebutted by satisfactory

evidence (/,•).

Though the two subjects are often incorrectly treated as if they Air.

rested on the same principles, a right to air is quite distinct from a

rigid to light. In "Webb v. Bii'd(/), it was held that the owner of

a windmill could not, under sect. 2 of the Prescriiition Act, jirevent

the owner of adjoining land from buUding so as to interrupt the

passage of air to the mill, although it had been worked by this air

for more than twenty years. " That which is claimed here," said Webb v.

Willes, J., in the Coui't below {m), " amounts to neither more nor
•^""•

less than this—that a person having a piece of ground and building

a windmill upon it, acquii-es by twenty years' enjoyment a right to

prevent the proprietors of all the sui'rounding land from building

upon it, if by so doing the free access of wind from any quarter

should be impeded or obsti'ucted. It is impossible to see how the

adjoining owners could prevent the acquisition of such a right,

except by combining together to huild a circular wall round the mill

within twenty years. It would be absurd to hold that men's rights

are to be made dej^endent on anything so inconvenient and im-

practicable."

So, too, in the case of Bryant v. Lefever {n), it was held that the Bryant v.

access of air to chimneys cannot, as against the occupier of neigh- Lefever.

" Quasi Grant of Easements," in (i) 44 & 45 Vict. c. 41.

the "Law Quarterly Review" {k) Home and Colonial Stores v.

(1894), page 323, may be referred Colls, [1902] 1 Ch. 302; 71 L. J.

to on this subject. Ch. 146.

(A) Broomfieldz;.Williams,[1897] [l] (1863), 13 C. B. N. S. 841;
1 Ch. G02 ; GG L. .J. Ch. 305 ; and 31 L. J. C. P. 335.

see Quicke v. Chapman, [1903] 1 {m) (1862), 10 C. B. N. S. 268.

Ch. 659; 72 L. J. Ch. 373; and (w) (1879), 4 C. P. D. 172; 48
Pollard V. Gare, [1901] 1 Ch. 834

;
L. J. Ch. 380 ; and see Harris v.

70 L. J. Ch. 404. De Pinna, supra.
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Bass V.

Gregory.

Chastey v.

Ackland.

Interrup-
tion of

view.

Action
ag-ainst

bouriug land, be claimed either as a natural right of property, or as

an easement by prescription from the time of legal memory, or by

a lost grant, or under the Prescription Act.

In Bass v. Gregory (o), the right to a passage of air through a

defined channel was allowed. There, the cellar of the plaintiff's

public-hou.se was ventilated by means of a shaft cut therefrom

through the rock into a disused well, situated in an adjoining yard,

owned and occupied by the defendant, the air from the cellar

passing through the shaft and out at the top of the well. The

cellar had been so ventilated for forty years at least, without inter-

ruption, and with the knowledge of the occupier of the yard.

Baron Pollock held that the plaintiffs could legally claim, as

against the defendant, the easement of the free passage of air from

the cellar, and that a lost grant of the right ought to be inferred.

An action may lie in a case where there has been a diminution

or alteration in the quantity or quality of air so considerable as to

cause a nuisance or be prejudicial to health (p).

Eeference, however, should be made to the judgments in the

case of Chastey v. Ackland [q), where it was held that no right to

the undefined passage of air can be acquired either under the Pre-

scription Act, or by prescription at common law, or by presumption

of a lost grant. Therefore, where a defendant by building on his

own land intercepted the current of air which blew laterally from

the defendant's premises past the plaintiffs' premises, which were

more than twenty years old, and thereby caused the air in the

plaintiffs' yard to become more stagnant, the Court held that the

plaintiff's were not entitled to an injunction to compel the defendant

to pull down his building. It was a case of damnum absque injuria

.

It is scarcely necessary to say that there is no right of action

against a builder who comes and spoils a landscape [r).

Where an actionable obstruction to ancient lights is continued by

[o) (1890), 25 Q. B. D. 481 ; 59

L. J. Q. B. 574.

{p) City of London Brewery Co.

V. Tennant (1873), L. R. 9 Cli. 212
;

43 L. J. Ch. 457; Hall i\ Lichfield

Brewery Co. (18«0), 49 L. J. Ch.

655.

[q] [1895] 2 Ch. 389 ; 64 L. J.

Q. B. 523. It should, however, be
observed that theplaintifi'sjippealed

to the House of Lords agaiust this

decision, and, during the argumeut,

several of their Lordships ex[ire.ssed

issent from the reasoning and the

decision of the Court of Appeal.
Halsbury, L. C, observed that

their Lordships might possibly

grant a mandatory injmintion.

The parties thereupon came to

terms favourable to the plaiutiffs,

and leave to withdraw the appeal
was granted. [1897] A. C. 155

;

66 L. J. Q. B. 518. See also an
article by H. B. Edge (who was of

counsel in this case) in the L. T.
Newspaper of March loth, 1897.

(r) Aldred'scafte(1611), 9 Coke's
Hep. 68, a.
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the obstructor down to his death, an action for damages lies against executors

his executors or administrators under section 2 of the Civil Pro- °f
°"'

cedure Act, 1833 (s), though the obstruction was completed more

than six months before his death [t).

Sic utere tuo iif alienmn non Icedas.

FLETCHER v. RYLANDS. (1868) [106]

[L. E. 1 Ex. 265 ; L. E. 3 H. L. 330.]

Some mill-owners made a reservoir, employing a com-

petent engineer and first-class workmen. During the con-

struction of it, the workmen came upon some old vertical

mine shafts, of the existence of which no one was previously

aware. These they carefully filled up with soil. But,

when the water came to be put into the reservoir, it ran

through, and did mischief to the neighbouring mines of

Mr. Fletcher, who instituted legal proceedings. The mill-

owners defended the action, thinking that as they had

employed competent persons to construct the reservoir,

they would not be held responsible. But they were mis-

taken. On the ground that a person icho for his o/cii

purposes brings on his lands and collects and heeps there any-

thing likely to do mischief if it escapes, must keep it in at his

peril, and, if he does not do so, is prima facie answerahle for

all the damage which is the natural consequence of its escape,

negligence or not being quite immaterial, they were com-

pelled to compensate Mr. Fletcher for the damage the

water had inflicted on his mines.

(A "i Xr 4. Will 4 p 42 69-1 ; GG L. J. Ch. 338 ;
following

(«) 3 & 4 Wiii. 4, c. 4A
Wo^dhouse v. W.ilkor (1880), 5

{() Jenks V. Clifden, [1897] 1 Cb. q, jj. D. 404 ; 49 L. J. Q. B. 009.

S.—C, G G
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[107] NICHOLS V. MARSLAND. (1876)

[2 Ex. D. 1 ; 46 L. J. Ex. 174.]

Mrs. Jtlarsland was tlie proprietor of some ornamental

lakes in the county of Chester. She had not made them

herself. They had existed time out of mind, and had

always borne the character of being substantially-con-

structed lakes. But on the 18th of June, 1872, there

came a tremendous storm, the like of which the oldest

inhabitant could not remember. The rains descended, the

floods came, and l^irs. ]!^arsland's lakes burst their fetters,

and swept away two or three county bridges. Nichols

was the county surveyor of Cheshire, and brought this

action for the damage done. It was argued for the sur-

veyor, with much plausibility, that Mrs. Marsland was in

the same position as a person who keeps a mischievous

animal with knowledge of its propensities, and therefore

that inquiry as to whether she had been negligent or not

was needless,—she kept the lakes at her peril. It was

held, however, that as the lakes had been carefully con-

structed and maintained, and the downpour of rain was so

extraordinary as to amount to vis major, the defendant was

not responsible.

Sic utere " A man must keep his oiun filth on his oivn ground," says an old

^"0- case in Salkeld (w), and tlie principle is the foundation of Fletcher v.

Eylands. By all means do what you will with your own, but sic

utere tuo ut alienum non Icedas. For this reason, when a man brings

on to his land anything that will do damage to his neighbour if it

escapes, he keeps it at his peril {x).

(?/) Tenant v. Goldwin (1705), 1 of the person creating it renders

Salk. 360 ; 2 Ld. Eaym. 1089. him liable for the damage the cur-

(x) See National Telephone Co. V. rent may cause; and see Meux's
Baker, [1893] 2 Ch. 186 ; 62 L. J. Brewery Co. v. City of London
Ch. 699, where it was held that Electric Lighting Co., [1895] 1 Ch.

the creation and discharge of an 287 ; 64 L. J. Ch. 216. But this

electrical current beyond the control principle cannot be so extended as
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Ballard v, Tomlinson {ij) was decided on this ground. The plain- Ballard v.

tiff and defendant were adjoining landowners, and each had a deep Tomlin-

well on his own land, the ^plaintiff's land being at a lower level

than the defendant's. The defendant turned sewage from his house

into his well, and so jiolluted the water that percolated underground

from the defendant's to the plaintiff's land, and consequently the

water which came into the plaintiff's well from such percolating

water when he used his well by pumping, came adulterated with

the sewage from the defendant's well. It was held that the plain-

tiff had a right of action against the defendant for so polluting the

source of supply, although, until the plaintiff had appropriated it,

he had no proj^erty in the percolating water under his land, and

although he aj)propriated such water by the artificial means of

pumping.

Batcheller v. Tunbridge Wells Gas Co. (z) was an action to restrain Escaping

a gas company from polluting a water supply with gas escaping S^^-

from their jjipes, and it was held that the defendants were Hable.

In Hurdman v. The North Eastern Eailway Company («), the The

defendants were held responsible for having on their own land built ™ou^"-

an artificial mound so close to the plaintiff's house as to render it

damp and unhealthy by the rain oozing through. Firth v. The The cow

Bowling Iron Co. (h), where the plaintiff's cow had swallowed a bit that

of decayed wire, which had fallen from the defendants' fence, and
^j^g v^'ne

been poisoned by it, is to the same effect ; and so is Crowhiu'st v. Yew trees.

The Amersham Burial Board (c), where the plaintiff's horse had

been poisoned by eating of a yew tree which the defendants had

planted so near their boundary that it projected into the adjoining

meadow of the plaintiff {d). But in Wilson v. Newberry (e), it was

to impose liability -when the injury growing upon land of one owner
done is in part the consequence of overhang that of another, the

the neighbour's using his own pro- owner of the land encroached upon
perty in a manner which creates a may, without notice to his neigh-

special susceptibility to the damage bour, cut so much of the branches

done. Eastern and South African of the tree as overhang his land,

Telegraph Co. v. Cape Town Tram- provided that he can do so without

ways Co., [1902] A. C. 381 ; 71 going on his neighbour's land.

L. J. P. C. 122. Lemmon v. Webb, [18'J.5] A. C. 1
;

(//) (18S5), 29 Ch. Div. 11.5 ; 54 6i L. J. Ch. 205. Qiim-e, whether

L. J. Ch. 454. the law is the same in the case of

(2) (1902), 84 L. T. 765; 65 J. P. young trees or shrubs which may
680. be transplanted, see ih. per Lord

(«) (1878), 3 C. P. D. 168; 47 Macuaghten. The owner of a tree

L. J. C. P. 368. cannot" acquire the right for it to

(i) (1878), 3 C. P. D. 254; 47 overliangliisneighbour'slaiideither

L. J. C. P. 358. by ])riscrij)ti()u or the Statute of

ic) (1878i, 4 Ex. D. 5 ; 48 L. J. Liinitntions. ihul.

Ex.109. (r) (1871),_L. li. 7 Q. B. 31; 41

(«?) Where branches of a tree L. .J. Q. B. 31.

Q G 2
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Thistles.

Tigers as

pets.

The
monkey
case.

Elephant.

Dog?.

Proof
of the

scienter.

held that a man is not liable to an action merely because by some

unexplained means, the leaves from a yew tree growing on his land

get on to his neighbour's land, and are there eaten by, and poifon,

his cattle. Nor is a man, having a jew tree upon his land, but

being imder no obligation to fence against his neighbour's cattle,

liable for damages caused to such cattle by eating of the yew tree

ivhtn trespassing on his land (,/ ). In the case of Giles v. Walker {(j),

an occupier of land neglected to cut thistles growing natiu'ally

on his land, with the result that the seeds were blown on to his

neighbour's land and caused damage ; and it was held that he was

not liable, on the ground that he was under no duty towards his

neighbour to cut down the thistles, as they were the natural growth

of his land.

It has long been a settled legal principle that a person who keeps

a savage animal, such as a tiger or a lion, does so at his peril. If

the animal escapes and hurts anyone, it is not necessary for the

party injured to show that the owner knew the animal to be

specially dangerous. In May v. Burdett (/;), which was the case of

a monkey biting a lady, Lord Denman, C. J., said, "Whoever keeps

an animal accustomed to attack and bite mankind, with knowledge

that it is so accustomed, is prima facie liable in an action on the

case at the suit of any person attacked and injured by the animal,

without any averment of negUgence or default in the securing or

taking care of it. The gist of the action is the l-eeping the animal

after knowledge of its mischievous propensities." So, too, it has

been held that the owner of an elephant keeps it at his peril, and is

liable for any injury it may cause (/).

In the case of an action for a dog-bite, the plaintiff must prove

w^hat is called " the scienter," that is, that the defendant knew the

dog to be specially dangerous to maiikiud (A). The knowledge of

the servant having charge of the dog is the knowledge of the

master (J) ; and a complaint to the owner's wife (m), or barmaid {n)

on the premises, to be communicated to the owner, may be

(/) Ponting V. Noakes, [1894] 2

Q. B. 281 ; 63 L. J. Q. B. 549.

{(/) (1890), 24 Q. B. D. 656 ; 59

L.J. Q. B. 416.

{h) (1846), 9 Q.B. 101; IG L. J.

Q. B. 64.

(i) Pilburn v. People's Palace Co.

(1890), 25 Q. B. D. 258 ; 59 L. J.

Q.B. 471.

(/i) See Osborne v. Chocqueel,

[1896] 2 Q. B. 109; 65 L. J.

Q. B. 534, where it was held that

it is not sufficient for the plaintiff

to show that the dog had to tl e

defendant's knowledge previously

attacked and bitten a goat.

(/) Baldwin v. Casella (1872),

L. E. 7 Ex. 325; 41 L. J. Ex.
167.

(?«) Gladman r. Johnson (1867),

36 L. J. C. P. 153 ; 15 L. T. 476.

(w) Applebee v. Percy (1874),

L. R. 9 C. P. 647 ; 43 L. J. C. P.

365.
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evidence of knowledge. It is not necessary to prove that the dog
has actually bitten anyone before (o) ; but the plaintiff must go

further than merely to show that it was usually kept tied up
( p) on

account of its supposed ferocity, and must prove that on former

occasions it has shown symptoms of a disposition to bite man-
kind {(j). An offer of compensation is no evidence of the

scienter (r).

There is authority for the proposition that a man is entitled to Ferocious

keep a ferocious dog for the protection of his premises, and to turn ^""^ *°5.

it loose at night (s). But in these days of law and order a defen- of pre-

dant would have to make out a pretty clear case of such a strong mises.

precaution being really necessary to his safety.

By 28 & 29 Yict. c. 60, s. 1, it is enacted that "the owner of Dog not

every dog shall be liable in damages for injury done to any caitle
^'^

'r

or sheep hj his dog ; and it shall not be necessary for the party one worrv.

seeking such damages to show a previous mischievous propensity

in such dog, or the owner's knowledge of such previous propensity,

or that the injury was attributable to neglect on the jjart of such

owner." And a person is liable under this Act for injiuy done

by his dog to sheep, although such sheej) were trespassing on his

land at the time when the injuiy was inflicted [t). Horses are

" cattle " within the section {u).

Generally, no action will lie against the owner of a dog which

has invaded my garden and spoilt my crops ; but in Eead v. Read v

Edwards (.x), it was held that an action lay against the owner of a Edwards

dog, who, knowing the animal to have a iiropensity for chasing and

destroying game, permitted it to be at large, the consequence of

which was that the dog entered the plaintiff's wood and chased

and destroyed young pheasants which were being reared there

under domestic hens.

Under the Dogs Act, 1871 (?/), sti'ay or dangerous dogs may be Dogs Act,

destroyed or ordered by a Court of summary jurisdiction to be kept ^°'^-

by the owner under proper control.

(o) Worth r.Gilling (1866), L.R. [t) Grange r. Silcoek (1897), 77

2 C. P. 1. L. T. 340; 46 W. R. 221.

\p) Beck r. Dyson (ISlo), 4 (,(\ Wright r. Pearson (1869),
Camp. 198 ; 16 K. R. 774. L. R. 4 Q. B. 582 ; 38 L. J. Q. B.

{q) Osborne v. Chocqueel, stipra. 312
(.) Beck r. Dyson •"';-»•"•

(';) (1304). 17 C. B. N. S. 245
;

(•v) Brock V. Copeland (1/94), 1 0. t t r< -p qi
Esp. 203 ; 5 R. R. 730 ; Sarch r.

^4 I.. J. L. P. il.

Blackburn (1830), 4 C. & P. 300
; {y) 34 & 35 Vict. c. 56. And

M. & M. o^io ; Curtis v. Mills see Pickering v. Marsh (1874), 43

(1833), 5 C. & P. 489 ; 38 R. R. L. J. M. C. 143 ; and Rex v.

843. Dymock (1901), 49 W. R. 618.
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It may be mentioned here, that it is a criminal offence to publish.

an advertisement offering a reward for the return of a stolen dog

and stating that no questions would be asked (z).

A man is responsible for the trespasses of his cattle and other

animals in which the law gives him a valuable property. Some
years ago, a horse and mare in adjoining fields had a little neigh-

bourly difference of opinion about some matter of equine interest,

and finally the horse, with a sad lack of gallantry, kicked the mare

through the fence. It was held that the owner of the horse, quite

apart from any question of negligence, was liable for the injury so

done to the mare (fl). But the defendant might sometimes get on

the right side of an action of this kind by showing that it was all

through the j)laintiff's not fencing properly, as he was bound by
prescription or otherwise to do (&).

See Farrer v. Nelson (c) with regard to actions for overstocking

land with game by which injury is done to croj)s.

Nichols V. Marsland engrafts on the rule of Fletcher v. Eylands

the qualification that, although a man brings on to his land what
will do damage if it escapes, still he is not responsible if the escape

is due to causes beyond his own control, and amounting to vis

major (d) ; and in the later case of Box v. Jubb (e), the same Court

held that for the wrongful act of a third party, which set the

damage in motion, the proprietor was no more responsible than for

vis major. Moreover, a man who brings water on to his land in

the ordinary, reasonable, and 2iroper mode of enjoying his land, is

only liable for an escape which is attributable to negligence. Thus
in Eoss V. Fedden (/), it was held that the occuj)ier of an upper

floor, who had not been in any way negligent, was not liable to the

occupier of a lower for the leakage of water from a water-closet of

which he had the exclusive use.

(s) See the Larceny Act, 1861

(24 & 25 Vict. c. 96), s. 102, and
the Larceny Advertisements Act,

1870 (33 & 34 Vict. c. 65), s. 3.

And see Mirams v. "Our Dogs"
Publishing Co., [1901] 2 K. B.
564 ; 70 L. J. K. B. 879.

(a) Ellis V. Loftus Iron Co.

(1874), L. E. 10 C. P. 10; 44
L. J. C. P. 24 ; but see Cox v.

Burbidge (1863), 13 C. B. N. S.

430; 32 L. J. C. P. 89.

(h) See Lee v. Rilev (1865), 18

C. B. N. S. 722 ; 34 L. J. C. P.
212 ; Rooth v. Wilson (1817), 1 B.
& Aid. 59 ; 18 R. R. 431 ; Powell
V. Salisbury (1828), 2 Y. & J. 391

;

31 R. R. 607 ; TiUett v. Ward
(1882), 10 Q. B. D. 17; 52 L. J.

Q. B. 61.

{c) (1885), 15 Q. B. D. 258; 54
L. J. Q. B. 385.

{(l) See also Thomas v. Birm.
Canal Co. (1879), 43 L. T. 435 ; 49
L. J. Q. B. 851.

(e) (1879), 4 Ex. D. 76; 48 L.J,
Ex. 417 ; and see Carstairs v.

Taylor (1871), L. R. 6 Ex. 217; 40
L. J. Ex. 29.

(/) (1872), L.R. 7 Q. B. 661
;

41 L. J. Q. B. 270 ; and see Blake
r. Woolf, [1898] 2 Q. B. 426 ; 67
L. J. Q. B. 813.
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In Dixon v. The Metroj)olitan Board of Works (7), the action was Dixon v.

by a coal merchant to recover damages for injury to a barge, coals, J^fetropoli-

&c. belonging to him, caused by the defendants' negligence. On qJ Works
the 29th of August, 1879, there was an excej^tionally heavy rain-

fall, and the defendants had opened the water-gates of one of their

sewers to jM'event a large district from being flooded. There was,

of course, a great rush of water, and the coal-merchant's belongings

were swept away before it. It was held that, as the injury was
caused by the opening of the water-gates, and not by the act of

God, the defendants were jirimd facie liable for the damage done,

within the principle of Fletcher v. Eylands, but that, as they were

a public body acting in the discharge of a pubHc duty, and as that

which happened was only the inevitable result of what Parliament

had authorized them to do, they were not liable.

As to the liability of neighbouring mine-owners, it was held, in Smith v.

Smith V. Kenrick (/;), that the owner of a colliery lying on a higher Kenrick.

level than another was not responsible for damage done to the latter

by its being flooded through the usual and proper taking of coal

from the former. But a man cannot work a mine which can only

be worked by letting in a river and flooding a neighbour's mine (/)

;

and where a mine-owner diverts the course of a stream, he must
take care that the new course provided for it shall be sufficient to

prevent mischief from an overflow (A').

Smith V. Kenrick was discussed and distinguished in the case of Colonel

the Attorney- General v. Tomline(/), where it was held that an TomUne's

action would lie by the Attorney-General, at the relation of the

owner of the land within, to restrain the owner of the foreshore

from removing the shingle in such a manner as to endanger the

land within by exposing it to inroads of the sea.

See also "\\'Tialley v. Lane. & Torks. Ey. Co. {m), where the Whalley'tt

defendants were held liable for having, in self-protection, trans- ^^^e.

ferred a quantity of water, the result of an unprecedented rainfall,

to adjoining lands, by cutting trenches in their embankment.

{g) (1881), 7 Q. B. D. 418 ; 50 19 Eq. 115 ; 44 L. J. Ch. 69.

L. J. Q. B. 772 ; but see Powell {k) Fletcher v. Smith (1877), 2

V. Fall (1880), 5 Q. B. D. 597; 49 App. Cas. 781 ; 47 L. J. Ex. 4
;

L. .J. Q. B. 428 ; Sadler v. South and see Bairdi'. WiUiamson (1863),
Staffordshire, &c. Tramways Co. 15 C. B. N. S. 376; 33 L. J. C. P.

(1889), 23 Q. B. D. 17 ; 58 L. J. 101.

Q. B. 421. [l] (1880), 14 Ch.D. 58; 49 L.J.
{h) (1849), 7 C. B. 515 ; 18 L. J. Ch. 377.

C. P. 172. [m) (1884), 13 Q. B. D. 131 ; 53

(i) Crompton v. Lea (1874), L. R. L. J. Q. B. 285.
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Proximate Cause,

[108] SCOTT V. SHEPHERD. (1773)

[2 W. Bl. 892.]

Shepherd determined to celebrate the happy deliverance

of King James I., in the orthodox fashion ; and with that

intention, he, some days before the 5th, laid in a plentiful

pyrotechnic supply. Being not only of a pious and

patriotic spirit, but also a man not destitute of humour, he

threw a lighted squib into the market-house at a time when

it was crowded with those that bought and sold. The

fiery missile came down on the shed of a vendor of ginger-

bread, who, to protect himself, caught it dexterously and

threw it away from him. It then fell on the shed of another

ginger-bread seller, who passed it on in precisely the same

way ; till at last it burst in the plaintiff's face and put his

eye out.

Scott brought an action against the original thrower of

the squib, who objected that he was not responsible for

what had happened, when the squib had passed through

so mauy hands : but though he persuaded the learned

l&x. Justice Blackstone to agree with him, the majority of

the Court decided that he must he jjrcsunicd to have contem-

plated all the consequences of his wrongful act, and was

answerable for them.

[-109] SHARP V. POWELL. (1872)

[L. E. 7 C. B. 253; 41 L. J. C. P. 95.]

In defiance of an Act of Parliament, a corn-merchani's

servant washed one of his master's vans in the street of a

town. In warm weather no harm would have come of this
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improper proceeding ; the water would have found its way

down a gutter and through a grating. But it happened

to be very frosty, and (though the law-breaking servant

did not know it) the grating was frozen over. The con-

sequence was that the water, finding no escape, flowed

about and formed a great sheet of ice, on which the

plaintiff's horse slipped and got hurt.

The owner of the injured horse brought an action

against the corn merchant, but it was held that, however

improper it might be to wash a van in the public street,

this was not the proxwiate cause of the injury ; for the

servant could not be expected to foresee that the consequence

of his act would be that the water would freeze over so

large a portion of the street as to occasion a dangerous

nuisance (»).

Probably no case, except perhaps Coggs v. Bernard, is better

known to the superficial student than the " squib case." It cannot

be said, however, that its importance is equal to its popularity.

In days gone by it served to illustrate the distinction between the

action of trespass and the action on the case ; but it is now chiefly

worth remembering as an au.thority on questions of consequential

damage.

The rule is that damage to be actionable must be the ordinary Ordinary

and probable consequence of the act complained of ; in other words, ^I'*^
prob-

the act must be the proximate cause of the damage. If a candidate sequence,

for parliamentary honours makes a stumjj oration inveighing at

his opponents generally, that is not the proximate cause of one of

those opponents getting his windows or his head broken {o).

Generally, however, a man must be taken to contemplate all the

consequences of his acts, and is responsible for them. A railway Sneesby's

company negligently sent some empty trucks down an incline into case.

a siding. The consequence was that a herd of cattle being driven

along an occupation road got frightened, ran away, and after

breaking down a fence or two succeeded in getting killed on quite

another part of the company's line. The company were held

(n) But pee Hardaker v. Idle / \ -n i v ,^or,,\ t^
District Council, [18961 1 Q. B. ^''^ ^^"°"'''^ ^•. Young (1809), 18

3.35 ; 65 L. J. Q. B. 363. W. R. 134 ; 21 L. T. 527.
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Clark V.

Chambers,

Harris v.

Mobbs.

The mare
in the

cricket

field.

responsible to the owner of the cattle {p). In another case {q) the

following facts appeared. The occupier of a field used for athletic

sports put a barrier with iron spikes across the adjoining road, in

order that the British jjublic might not see the sports without paying.

Somebody removed this barrier, and put it in a dangerous position

across the footpath. The plaintiff was lawfully passing along this

footpath at night, when his eye came in contact with one of the

spikes. It was held that the occupier of the field, who had taken

liberties with, the road which be bad no business to take, was liable

notwithstanding the intervention of a third party. To take another

case (r), the proprietor of a van and ploughing ajiparatus left it by
the grassy side of a road to remain there all night. While it was

tbere a farmer came by driving a mare, a confirmed kicker, though

not so to bis knowledge. The brute shied at the van, ran away, and

kicked the farmer to death. In an action under Lord Campbell's Act,

it was held that the van proprietor was liable (r). " Though the

immediate cause of the action," said the Court, " was the kicking of

the mare, still the unauthorised and dangerous appearance of the

van and plough on the side of the highway was, within the mean-

ing of the law, the proximate cause of the accident." A recent

decision on this subject is the case of Halestrap v. Gregory (s).

There the defendant owned a field in which he took horses for

agistment. This field was separated from another, let to a cricket

club, by a wire fence, and there was a gate between the two fields.

The plaintiff delivered a mare to the defendant for agistment. The

defendant's servant negligently left the gate open, and the mare

strayed into the cricket field. The cricketers tried to drive her

back through the gate, using proper care and precaution, but she

ran against the wire fence and sustained injuries. It was held

that the defendant was liable ; the natural consequence of the gate

being left open was injury to the mare. "It is," said Wills, J.

(with evident recollections of Pickwick), " the nature of an animal

which has escaped from its own proper enclosure to resist either

attempts to catch it or any well-meant endeavours to send it back

again. It is a difficult thing to catch a stray horse which does not

want to be caught and taken back to his proper inclosure ; and it

is by no means unnatural that a horse when driven back, even

{p) Sneesby r. Lancashire &
Yorkshire Ey. Co. (1875), 1 Q. B.

D. 42 ; 46 L. J. Q. B. 1 ; and see

The Gertor (1894), 70 L. T. 703;

7 Asp. M. C. 472.

[q] Clark V. Chambers (1878), 3

Q. B. D. 327 ; 47 L. J. Q. B. 427.

(>•) Harris v. Mobbs (1878), 3

Ex. D. 268; 39 L. T. 164; and
see Wilkins v. Day (1883), 12

Q. B. D. 110; 49 L. T. 399.

(.^) [1895] 1 Q. B. 561 ; 64 L. J.

Q. B. 415.
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carefully as this maro was, should make a bolt of it. If there be

wire fencing, it would be very likely to injure itself."

Where the negligence of a servant is an effective cause of an Engelhart

injury, the intervention, between the negligence of the servant ^••^'''irant.

and the injury, of the negligence of another person which imme-

diately causes the injurj'', does not relieve the master from, his

liability for the negligence of his servant. This is illustrated by

the recent case of Engelhart v. Farrant(i) : the defendant sent out

with a horse and cart for the delivery of parcels a driver, whose

duty it was to drive the cart, and a youth, whose duty it was to

deliver the parcels, but not to drive at all ; the driver left the cart,

and during his absence the youth, in order to fiu'ther the defen-

dant's business, proceeded to turn the cart round, and while so

doing caused injury to the plaintiff's vehicle ; and it was held

that the negligence of the driver in leaving the cart without proper

attendance was an effective cause of the injury, for which the

defendant was liable, in spite of the intervention of the act of the

youth, outside the scope of his employment, which was the proxi-

mate cause of the injury.

An important (but not very satisfactory) decision on remoteness Victorian

of damage was given by the Privy Council in the case of Victorian ^J- Corns.

Railway Commissioners v. Coultas («). A husband and wife were

driving in a buggy across a level railway crossing, when, owing

to th.e negligence of the gatekeeper, the buggy was nearly but

not quite run down by a passing train. The wife fainted and

received a severe nervous shock from the fright, and in consequence

afterwards suffered a severe illness. It was held, however, that

the damage was too remote to be recovered. This case, however, Dulieu v.

was discussed and not followed by the Divisional Court in the White,

recent case of Dulieu v. White (.r), and it was held that damages

for injuries resulting from a nervous shock caused by fright may
be recovered in an action for negligent driving, although there has

been no actual physical impact upon the plaintiff's pei-son. The

following passage from Sir F. Pollock's valuable treatise on the

Law of Torts (6th ed. p. 51) contains, it is submitted, an accurate •

view of the law on this jioint : " The true question would seem to

be whether the fear in which the plaintiff was put by the defendant's

{t) [1897] 1 Q. B. 240 ; 66 L. J. [1896] 2 Q. B. 248 ; 65 L. J. Q. B.

Q. B. 122; and see McDowall r. 5'21
; Wilkinson <. Dounton, [1897]

G. W. Ry. Co., [1903] 2 K. B. 2 Q. B. 57 ; 66 L. J. Q. B. 493
;

331 ; 72 L. J. K. B. 652. and Mayno on Damages, Gth od. 51.

(m) (1888), 13 App. Cas. 222; {x) [1901] 2 K. B. 669 ; 70 L. J.

57 -L. J. C. P. 69 ; but see Bell c. K. B. 837; and see the recent

G. N. RJ^ Co. (1890), 26 L. R. Ir. Scotch case of Cooper v. Caledonian

428; Pughv.L. B. &S.C. Ry.Co., Ry. Co. (1902), 4 F. 880.
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•wrongful or negligent conrluct was such as, in the circumstances,

would naturally be suffered by a person of ordinary courage and

temper, and such, as might thereupon naturally and probably lead,

in the plaintiff's case, to the physical effects complained of."

Some The principle of Scott v. Shepherd has been applied in a curious
American ^^merican case, where the defendant (with a certain amount of

provocation) had seized a pickaxe and chased a little black boy

through the streets of a town. The boy, in terror for his life,

bolted into the plaintiff's store, and in his hurry knocked over a

cask of wine. It was held that the defendant must pay for the

good liquor lost(^). "There is nearly as much reason," said the

Court, " for holding him liable for driving the boy against the wine

cask, and thus destroying the plaintiff's property, as there would

have been if he had produced the same result by throwing the boy

upon the cask, in which case his liability could not have been ques-

tioned." So, in the American leading case of Fent v. The Toledo

Railway Company (59 111. ci49), it was held that a railway company

might be lesponsible to any extent to which a fire wrongi'ullj'-

caused by a spark from one of their engines might spread. '
' If

loss has been caused by the act," said Lawrence, C. J., " and it was

under the circumstances a natural consequence which any reason-

able person could have anticipated, then the act is a proximate

cause whether the house burned was the first or the tenth,—the

latter being so situated that its destruction is a consequence reason-

ably to be anticipated from setting the first on fire "
(2). But

in the American case of Scheffer v. Washington, &c. Eailway

Co. («), it was held that where an injury to a passenger by the

negligence of the railway company carrying him caused insanitj",

by reason of which he committed suicide, the injury was not the

proximate cause of the death, and the company were not liable for

such death.

TheSalva- The case of Beatty v. Gillbanks (&) may be mentioned here as

tionArmy. bearing indirectly on proximate cause. At Weston-super-Mare

some eccentiic religionists, calling themselves the Salvation Army,
assembled and marched in procession through the streets of the

town. Though their intention was lawful and innocent enough

—

that of singing hymns, and otherwise enjoying themselves in an

emotional manner—they knew they were hated by the roughs,

and that an attempt would be made to disturb the arrangements,

(y) Vanderburgh r.Truax (1847), L. J. C. P. 21.

4 Den. N. Y. 464. [a) Law Times, Aug. 26th, 1882.

(;) See Smith v. L. & S. W. Ry. [b) (1882), 9 Q. B. D. 308 ; 51
"Co. (1870), L. R. 6 C. P. 14; 40 L. J. M. C. 117.
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witli tlie probable result of a breach, of tlie jjeace. In spite of tbis

knowledge, it was held that they could not be rightly convicted of

an unlawful assembly. " As far as these appellants are concerned,"

said Field, J., " there was nothing in their conduct when they were

assembled together which was either tumultuous or against the

peace. But it is said that the conduct pursued by them on this

occasion was such as on several previous occasions had produced

riots and disturbance of the peace and terror to the inhabitants,

and that the appellants, knowing when they assembled together

that such consequences would again arise, are liable to this charge.

Now, I entirely concede that everyone must he taken to intend the

natural consequences of his oivn acts, and it is clear to me that if

this disturbance of the peace was the natural consequence of acts

of the appellants, they would be liable, and the justices would

liave been right in binding them over. But the evidence set forth

in the case does not support this contention ; on the contrarj^ it

skows that the disturbances were caused by other people antago-

nistic to the appellants, and that no acts of violence wei'e com-

mitted by them."

But "it is an old principle of law, that, if a person collects Responsi-

together a crowd of people to the annoyance of his neighbours, i]*^J°^

that is a nuisance for which he is answerable. Therefore, where crowds.
°

the defendant was in the habit of inviting persons into his own
grounds to shoot pigeons, and the effect ot that was that idle

persons collected near the spot, trod down the grass of the

neighbouring meadows, destroyed the fences, and created alarm

and disturbance amongst the women and children in the adjoining

thoroughfares, it was held that the defendant was guilty of a

nuisance (c). So, where the defendant descended in a balloon

into the plaintiff's garden, and a number of persons rushed into

the garden to render help and gratify theii- curiosity, and destroyed

the plaintiff's hedges and crops, it was held that the defendant who
kad set the balloon in motion and caused the mischief was respon-

sible for the injury " (d). This subject was dealt with at length by Thecaseof

Nortk, J., in tke case of Barber v. Penley(e), wkere most of the ''Charley's

earlier cases are referred to and explained.

(c) R. V. Moore (1832), 3 B. & p. 127 (7th ed.). See also Glover
Ad. 184 ; 1 L. J. (N. S.) M. C. v. L. & S. W. Ry. Co. (1867),

30; Walker v. Brewster (1867), L. R. 3 Q. B. 2,); 37 L. J. Q. B.
L. R. 5 Eq. 2.5 ; 37 L. J. Ch. 33

;

57 ; Metroiwlitau Ry. Co. v. Jaek-
but see Germaine v. London Ex- son (1877), 3 App. Cas. 193; 47
hibitions, Ld. (1896), 75 L. T. L. J. C. P. 303.

101; aiidChanev. London County ie) [18y3] 2 Ch. 447; G2 L. J.

Council (1898), 62 J. P. 184. Ch. 623 ; and nee Bellamy v. Wells
(rf) Guide V. Swan (1«22), 19 (l.s'jl), 60 L. J. Ch. 156 ; 63 L. T.

Johns. (U. S. R.) 381 : Add. Torts, 635.
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Neglige^ice.

[110] READHEAD v. MIDLAND RAILWAY CO. (1869)

[L. E. 4 Q. B. 379 ; 38 L. J. Q. B. 169.]

IVTr. Reaclhead was a passenger from Nottingham to

South Shields, and on the journey the carriage in which

he was travelling left the metals and was upset. This

mishap was occasioned by the breaking of the tyre of one

of the wheels of the carriage, owing to a latent defect in

the tyre which was not attributable to any fault on the

part of the manufacturer, and could not be detected

previously to the breaking. This being so, it was held

that, though IVIr. Readliead might have sustained very

severe injuries, the company were under no obligation to

make him compensation. It may be mentioned, however,

that in the Court below Mr. Justice Blackburn had

delivered a strong dissenting judgment against the rail-

way company.

Duty of Carriers of jmssengers are not, like carriers of goods, insurers; and,

carrier of accordingly, before one of their victims can recover damages, lie

passen-
m^gt prove a breach of duty (/ ). Their duty is—as was said in the

leading case

—

"totahe due care {induding in that term the use of

skill and foresight) to carry the passenger safely, and is not a

warranty that the carriage in which he travels shall be in all respects

ft for its purpose "
[g).

if) See Cobb v. G. W. Ry. Co., [1901] A. C. 396 ; 70 L. J. P. C.

[1894] A. C. 419 ; 63 L. J. Q. B. 63.

629, where the defendants were (g) It should be observed that,

held not liable to a passenger who apart altogether from contract,

had been robbed while travelling in there is a duty upon a carrier to

a railway carriage which was over- exercise due and reasonable care

crowded owing to the negligence even though the conveyance is

of their servants. See also Pounder gratuitous. See ex. (jr., the recent

r N E Ry. Co.. [1S92] 1 Q. B. case of Harris r. Perrv & Co
,

385 ; 61 L.J. Q. B. Ib6 ; and East [1903] 2 K. B. 219 ; 72 L. J. K. B.

India Ry. v. Kahdas Mukerjee, 725.



NEGLIGENCE. 463

In the case of Hyman v. Nye (Ji) (where the plaintiff had hired Hyman v.

from the defendant, a jobmaster, for a drive from Brighton to ^y^-

Shoreham and back, a carnage, a pair of horses, and a driver, and

an accident had occurred), it was held that the duty of a jobmaster

who lets out carriages, &c., is to supply a carriage as fit for the

purpose for which it is hired as care and skill can make it, " and

if, whilst the carriage is being properly used for such purpose, it

breaks down, it becomes incumbent on the person who has let it

out to show that the breakdown was in the proper sense of the

word an accident not preventible by any care or skill. If he can

prove this, as the defendant did in Christie v. Griggs (1810), 2 Camp.

80 ; 11 E. E. 666, and as the railway company did in Eeadhead v.

^lidland Ey. Co., he will not be liable ; but no proof short of this

will exonerate him "
(/).

In an action for personal injuries the great obstacle to the plain-

tiff's success generally is to prove that the act complained of was

either wilful or negligent. The defendant cannot be made respon- Accident

sible for a mere accident. In Holmes v. Mather (A-), a gentleman ^^ot i™-

at North Shields had tried some horses for the first time in double ^

harness. The horses did not take kindly to it, and the plaintiff got

knocked down. "The driver," said Bramwell, B., "is absolutely

free from all blame in the matter ; not only does he not do any-

thing wrong, but he endeavours to do what is best to be done under

the circumstances. The misfortune haj^pens through the horses

being so startled by the barking of a dog that they run away with

the groom and the defendant who is sitting beside him. Now, if

the plaintiff under such circumstances can bring an action, I really

cannot see why she could not bring an action because a splash of

mud, in the ordinary course of driving, was thrown upon her dress,

or got into her eye, and so injured it. . . . For the convenience

of mankind in carrying on the affairs of life, people as they go along

roads must expect, or 2^ui vp with, such mischief as reasonable care on

the part of others cannot avoid." In another well-known case(?),

a coachman drove his coach against a bank. He had been past the

same spot only twelve hours before, but in the interval a cottage

which served him as a landmark had been pulled down and carted

away. It was held that this was an accident for which no one

{h) (1881), 6 Q. B. D. 685 ; U 79 L. T. 384.

L. T. 919 ; and see Gilbert v. North (?) Per Lindley, J.

London Ry. Co. (188.3), 1 C. & E. \k) (1875), L. R. 10 Ex. 2G1
;

31 ; Mobray v. Merryweather, 44 L. .T. Ex. l"'!-

[1895] 2 Q. B. 610 ; 05 L. J. Q. B. (/) Crofts v. Waterhouse (1825),

60 ; and Vogan v. Oulton (1898), 3 Bing. 319 ; 4 L. J. C. P. 75.
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Manzonit'. could be made responsible. So in tbe case of Manzoni v. Douglas (??}),

Douglas,
"w^liere a horse drawing a brougham in a London street had suddenly

and without apparent reason bolted and knocked the plaintiff

down, it was held that an action could not be maintained. "To
hold," said Lindley, J., "that the mere fact of a horse bolting is

'per se evidence of negligence would be mere reckless guesswork."

Ihe American case of Brown v. Kendall (h) also illustrates this

point. The dogs of plaintiff and defendant got fighting, and the

defendant, in trying to separate them with a long stick, un-

fortunately knocked out the eye of the plaintiff, who was standing

behind him. It was held that the defendant was not liable for this

mischief. " If," said Shaw, C. J., " in the prosecution of a lawful

act, a casualty, purely accidental, arises, no action can be supported

for an injury arising therefrom."

Eespective In an action arising for personal injuries by negligence, it is the
provinces province of the judge to say whether there is evidence from which

and jiu-y. negligence 7nai/'be reasonably inferred, and of the jury (if the evi-

dence is left to them) to say whether it ought to be inferred (o).

Res ivsa Sometimes, however, res ipsa loquitur ; the mere hapjiening of a

loquitur. disaster may be sufficient to raise a presumption of negligence,

which the defendant must rebut if he can. This is so, for instance,

where the thing that caused the mischief was so exclusively under

the defendant's control, that it is hardly credible that any harm

could have come from it without his default. A gentleman was

once guilelessly walking down a Liveipool street when suddenly a

barrel of flour came down on his head from the upper window of a

flour dealer's shop. In an action against the flour dealer, it was

held that the mere unexplained fact of the accident happening at all

was evidence of negligence
( p). The same principle of law was laid

down in a case where a custom-house officer, lawfully in some

docks, was knocked down by a bag of sugar lowered by a crane

overhead (q) ; and in a third case, where a brick fell from a railway

bridge on a person walking peaceably along the Queen's highway

below (r).

(»)) (1880), 6 Q. B. D. 145 ; 50 Q. B. 178 ; 65 L. J. Q. B. 219.

L. J. Q. B. 289 ; and see Hammack ( p) Byrne v. Boadle (1863), 2 H.
V. White (1862), 11 C. B. N. S. & C. 722; 33 L. J. Ex. 13; but

588; 39 L. J. C. P. 129. see Crisp v. Thomas (1891), 63

(«) (1850), 6 Cash. 292. L. T. 756 ; 55 J. P. 261.

(o) Metr. Ry. Co. v. Jackson (17) Scott v. London Docks Co.

(1877), 3 App. Cas. 193 ; 47 L. J. (1865), 3 H. & C. 596 ; 34 L. J.

C. P. 303 ; and see Dublin, &c. Ex. 220.

Ry. Co. V. Slattery (1878), 3 App. (r) Kearney r. L. B. & S. C. Ry.
Cas. 1155; 39 L. T. 365; and Co. (1871), L. R. 6 Q. B. 759; 40

Smith r. S. E. Ry. Co., [1896] 1 L. J. Q. B. 285. See also Skinner
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A railway passenger, it has been held, is entitled to assume that Door

the door is properly shut, and to act accordingly (s). And the %i^n

moral of another case {t) seems to be that if it happens that the door

is not shut, or if it flies open, the passenger had better not make
any effort to close it, but get to the other side of the carriage, and

let it bang itself to splinters.

It is not evidence of negligence on the part of servants of a rail- Closing-

way company that they close railway carriage doors, left open by carriage

passengers who have quitted the train, without warning other

passengers still seated in the carriages that they are about to do so

;

and a passenger, so left seated, who j^laces his finger in the hinge

of the open door of the carriage as it is being closed bj' the com-
pany's servant cannot recover damages for personal injuries (m).

A good many actions against railway companies are brought Train not

by persons who have sustained hurt by trains overshooting the alongside

platforms, or not getting properly up to them. The mere fact of a

train doing a thing of this kind is not evidence of negligence ; but

in such a case it becomes the duty of the railway servants to take

immediate steps to prevent people getting out and hurting them-

selves. The shouting out the name of the station is not necessarily Invitation

an invitation to alight ; but the bringing up of the train to a final to alight,

standstill at a station, at all events after such a time has elapsed

that the passengers maj' reasonably infer that they are expected to

get out, is an invitation. The following cases may be consulted in

support of this statement of the law :—Cockle v. S. E. Ey. Co.

(1872), L. E. 7 C. P. 321 ; 41 L. J. C. P. 140; Praeger v. Brist. &
Ex. Ey. Co. (1870), 24 L. T. 105; Bridges v. North London Ey.

Co. (1874), L. E. 7 H. L. 213 ; 43 L. J. Q. B, 151 ; Eobson v. N.

E. Ey. Co. (1876), 2 Q. B. D. 85 ; 46 L. J. Q. B. 50 ; Siner v. G.

W. Ey. Co. (1869), L. E. 4 Ex. 117 ; 38 L. J. Ex. 67 ; Eose v. N.

E. Ey. Co. (1876), 2 Ex. D. 248; 46 L. J. Ex. 374; Lax v. Dar-

lington (1879), 5 Ex. D. 28 ; 49 L. J. Ex. 105 ; Weller v. L. B. &
S. C. Ey. Co. (1874), L. E. 9 C. P. 126; 43 L. J. C. P. 137; Hella-

well V. L. & N. W. Ey. Co. (1872), 26 L. T. 557 ; Thompson v.

Belfast Ey. Co. (1871), Ii-. Eep. 5 C. L. 517.

The omission to take a precaution enjoined by statute {e.g., to Statutory
precaution

V. L. B. & S. C. Ry. Co. (1850), 10.5.

5 Ex. 787 ; loJur. 299; Carpuev. /,\ aj t r v -d
T -n f o r- -o /' /iot( K [t] Adams V. Lane. & i. Ky.
L. B. & S. O. Ky. Co. 18M , 5 ^ '' ^.o^nx r \i a n tj "-in bo
Q. B. 747 ; 13 l' J. Q. B. 138

; f°-
(^^^^^ ^,1?- ^ ^- ^- '"^

'
^^

Bird V. G. N. Ry. Co. (1858), 28
^'>-^- ^- -"•

L. J. Ex. 3. («) Drury v. N. E. By. Co.,

(.*) Gee V. Metr. Ry. Co. (1873), [1901] 2 K. B. 322 ; 70 L. J. K. B.

L. R. 8 Q. B. 161 ; 42 L. J. Q. B. 830.

S.—C. H II
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keep a gate at a level crossing) amounts to negligence (x). But

the omission to guard against extraordinary accidents is not negli-

gence (v/) ; nor is the omission of a merely voluntary precaution (2).

Each case, however, depends on its own circumstances. In Shep-

herd V. Midi. Ey. Co. (r?), the action was by a Bedfordshire attorney

who, while smoking a cigar on the platform of the Ampthill Station,

and waiting for his train, one frosty day in 1870, "felt his legs

suddenly go from under him, and fell heavily on the platform,

where he lay until assistance was procured to enable him to rise."

The cause of this accident was a strip of ice ; and the plaintiff con-

sidered he was entitled to damages out of the railway company.

In this view he was confirmed by the judges. "It strikes me,"

said Martin, B., " that the railway servants ought to be on the alert

during such weather to see that there is no ice upon the platform,

and to remove it, or render it harmless, if there."

In the case of Simkin v. L. & N. W. Ry. Co. (b), it was held that

a railway company is not guilty of negligence in not screening their

line from an approach road to their station, so as to prevent horses

being alarmed by the sight of locomotives.

In a recent Irish case (c), the plaintiff, a medical man, whose

time was of pecuniary value, was, while driving along a public

highway, detained for twenty minutes at a level crossing by the

unreasonable and negligent delay of the defendant railway com-

pany's servants in opening the gates at the crossing, and it was

held, that the defendants were liable in damages to the plaintiff for

such delay.

It is to be observed that a passenger may enter into a special

contract with the carrier to be carried at his own risk ; and in that

case no amount of negligence would found an action (d). Such a

condition exempts a railway company from responsibility, not only

(x) See Stapley v. L. B. & S. C.

Ey. Co. (1855), L. R. 1 Ex. 21

;

35 L. J. Ex. 7 ; Wauless v. N. E.
Ry. Co. (1874), L. R. 7 H. L. 12

;

43 L. J. Q. B. 185 ; Wright v. G.
N. Ry. Co. (1881), L. R. (Ir.) 8,

257 ; Wakelin v. L. & S. W. Ry.
Co. (18S6), 12 App. Cas. 41 ; 66

L. J. Q. B. 229 ; and see [1896]
1 Q. B. 189 ; and 65 L. J. Q. B.

224 ; Eenna v. Clare, [1895] 1 Q. B.

199; 64 L. J. Q. B. 238; and
Smith V. S. E. Ry. Co., [1896] 1

Q. B. 178; 65 L. J. Q. B. 219.

{//) Blyth r. Birm. Waterworks
Co. (185b), 11 Ex. 781 ; 25 L. J.

Ex. 210; and Thomas v. Birm.

Canal Co. (1879), 43 L. T. 435
;

49 L. J. Q. B. 851.

[z) Skelton v. L. & N. W. Ry.
Co. (1867), L. R. 2 C. P. 631 ; 36

L. J. C. P. 249.

(ff) (1872), 25 L. T. 879 ; 20

W. R. 705.

(I>) (1888), 21 Q. B. D. 453
;

59 L. T. 797.

(c) Boyd V. G. N.Ry. Co. (1895),

2 Ir. R. 555.

{d) M'Cawley i\ Eurness Ry.
Co. (1872), L. R. 8 Q. B. 67 ; 42

L. J. Q. B. 4 ; Gallin v. L. & N.
W. Ry. Co. (1875), L. R. 10 Q. B.
212; 44 L. J. Q,. B. 89.
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during the journey, but also luliile the passenger is coming to or leaving

their premises. And it even extends to protect another railway-

company over whose line the comiDany making the special contract

have running jjowers (f). The condition is usually imposed on a

drover in charge of cattle who receives a free pass (/).
A railway company are required by the 68th section of the Fences.

Eailway Clauses Act, 1S45((/), to make and maintain fences, &&.,

for the accommodation of the owners and occupiers of adjoining

lands, and they will therefore be liable to those owners and occu-

piers for losses resulting through breach of this statutory duty (A).

But if cattle stray into a field adjoining the line, and thence get

on ta the line and are killed, the company will not be respon-

sible (i).

Market owners who take toll from persons attending the market The cow

with their cattle are bound to keep the market in a reasonablv safe ^^" *^®
statue

condition, and on this ground the mayor, aldermen, and burgesses

of the borough of Darlington were held liable for the loss of a cow
which was so irreverent and, as it turned out, so indiscreet as to

try to jump over a spiked fence surrounding the statue of a local

hero {k). So, in the case of Francis v. Cockrell (J), it was held

that '

' where money is paid by spectators at races or other public

exhibitions for the use of temporary stands or platforms, there is

an implied ivarranty on the part of the person receiving the money

that due care has been used in the construction of the stand by
those whom he has employed as independent contractors to do the

work as well as by himself."

The limitation of the leading case as to latent defects does not Randall v.

apply to the sale of a chattel where there is an implied warranty. Newson.

In Eandall v. Nowson (m), a man bought of a coach-builder a pole

for his carriage. Though the coach-builder was guilty of no negli-

gence in the matter, the pole turned out defective and broke,

[e) Hall V. N. E. Ry. Co. (1875), and Ry. Co. (1852), 12 C. B. 160

;

L. R. 10 Q. B. 437 ; 44 L. J. Q. B. 21 L. J. C. P. 201 ; and see Man-
164. Chester, &c. Ry. Co. v. Wallis

(/) See Duff v. G. N. Ry. Co. (1854), 14 C. B. 213; 23 L. J.

(1878), 4 L. R. (Ir.) 178; 41 L. T. C. P. 85; Buxton v. N. E. Ry.
197. Co. (1868), L. R. 3 Q. B. 549 ; 37

((7) 8 & 9 Vict. c. 20. L. J. Q. B. 258 ; and Luscombe v.

(h) See Corry v. G. W. Ry. Co. G. W. Ry. Co., [1899] 2 Q. B. 313;

(1881), 7 Q. B. D. 322 ; 50 L. J. 68 L. J. Q. B. 711.

Q. B. 386 ; Charman v. S. E. Ry. (/.•) Lax v. Darlington (1879), 5

Co. (1888), 21 Q. B. D. 524 ; 57 Ex. Div. 28 ; 49 L. J. Ex. 105.

L. J. Q. B. 597; and Dixon v. (/) (1870), L. R. 5 Q. B. 601;

G. W. Ry. Co., [1897] 1 Q. B. 39 L. J. Q. B. 291.

300; 06 L. J. Q. B. 132. (w) (1877), 2 Q. B. D. 102; 46

(i) Rieketts v. East, &c. Docks L. J. Q. B. 257.

11 H 2
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frightening and injuring the horses. It was held that the coach-

builder was liable.

For Lord Campbell's Act (9 & 10 Vict. c. 93), see post, p. 60G.

Greenland As to the liability of a person for the consequences of his negli-
V. Chaplin,

gg^^^^ ^^^ following remark of Pollock, C. B., in the well-known

contributory negligence case of Greenland v. Chaplin (;;) (where an

anchor fell on a steamboat passenger) may be quoted :—"I enter-

tain considerable doubt whether a person who has been guilty of

negligence is responsible for all the consequences which may under

any circumstances arise, and in respect of mischief which could by

no possibility have been foreseen, and which no reasonable person

would have anticipated. I am inclined to consider the rule of law

to be this : that a person is expected to anticipate and guard

against all reasonable consequences, but that he is not by the law

of England expected to anticipate and guard against that which

no reasonable man would expect to occur." See also Hurst v.

Taylor (o), with regard to the daty of fencing a footpath in case of

diversion.

Contributory Negligence.

[Ill] BUTTERFIELD v. FORRESTER. (1809)

[11 East, 60; 10 E. E. 433.]

Forrester, while engaged in repairing his house, was

guilty of the unlawful act of putting poles across the

king's highway. Just about dusk, one August evening,

while things were in this improper state, Butterfield was

riding home. With reckless disregard for his own and

the lieges' safety, he went galloping through the streets

" as fast as his horse could go "
; and he rode plump up

(m) (1850), 5 Exch. 243 ; 19 L. J. L. J. Q. B. 310 ; and see Barnes

Ex. 293; and see Scott v. Shep- v. Ward (1850), 9 C. B. 392; 19

herd, ante, p. 456. L. J. C. P. 195 ; Hawker v. Shearer

(o) (1885), 14 Q. B. D. 918; 54 (1887), 56 L. J. Q. B. 284.
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against Forrester's obstruction and had a nasty fall. He
brought this action for damages; but his own careless

riding was held to be as complete an obstacle to his success

as Forrester's pole had been to his horse. " A party,"

said Lord Ellenborough, C. J., "is not to cast himself

upon an obstruction which has been made by the fault of

another and avail himself of it, if he do not himself use

common and ordinary caution to be in the right, . . ,

One person being in fault will not dispense with another's

using ordinary care for himself."

DAVIES V. MANN. (1842) [112]

[10 M. & W. 546 ; 12 L. J. Ex. 10.]

The owner of a donkey fettered its forefeet, and in that

helpless condition turned it into a naiTow lane. The

animal had not disported itself there very long when a

heavy waggon belonging to the defendant came rumbling

along. It was going a great deal too fast, and was not

being properly looked after by its driver ; the consequence

was that it caught the poor beast, which could not get out

of the way, and killed it. The owner of the donkey now

brought an action against the owner of the waggon, and,

in spite of his own stupidity, was allowed to recover, on

the ground that if the driver of the icaggon had been decently

careful, the consequences of the phiudiffs negligence Kould

have been averted. " Although," said Parke, B., "the ass

may have been wrongfully there, still the defendant was

bound to go along the road at such a pace as would be

likely to prevent mischief. Were this not so, a man

might justify the driving over goods left on a public
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highway, or even over a man lying asleep there, or the

pui'posely running against a carriage going on the wrong

side of the road."

The doctrine of contributory negligence is based on tbe maxim
volenti non fit injuria. The man who is the author of his own wrong
merits nobody's sympathy ; he does not come into Court with clean

hands. "If," says Domat, "one goes across a public cricket-

ground whilst they are playing there, and the ball being struck

chances to hurt him, the person to blame is not the innocent striker

of the ball, but he who imprudently soixght out the danger."

Other cases on this subject are Thrussell v. Handyside (1888), 20

a. B. D. 359 ; 57 L. J. Q. B. 347 ; Osborne v. London and North

Western Ey. Co. (1888), 21 Q. B. D. 220 ; 57 L. J. Q. B. 618 ; and

Membery v. Great Western Ey. Co. (1889), 14 App. Cas. 179 ; 58

L. J. Q. B. 563.

But Davies v. Mann engrafts an important qualification on the

rule that the negligence of the plaintiff himself disentitles him to

complain of the defendant's negligence. If the defendcmt by heing

ordinarily careful ivould have averted the consequences of the plaintiff's

negligence—in other words, if the regrettable accident would never

have happened if the defendant had behaved as he ought to have

done—then the plaintiff is entitled to recover in spite of his negli-

gence. A penny steamer negligently ran down a barge on the

Thames. The barge had not ported, and no look-out was kej^t on

board. But this undoubted negligence of the barge was held not

such as to prevent her owners from obtaining compensation from

the steamboat people (2^). In the river Colne, in Essex, an oyster

bed was so placed as to be a public nuisance, yet its proprietors

successfully went to law against a person who ran his vessel against

it when he might have managed better [q). In a third and later

case some colliery proprietors had a siding from the London and

North Western Eailway Company's line, and over the siding a

bridge with a headway of eight feet. The railway company
negligently pushed a loaded truck eleven feet high against the

bridge and broke it down. The jury found that the colliery pro-

prietors as well as the railway company had been negligent in the

matter, for they ought to have foreseen what was going to haj^pen,

as the loaded truck had been standing about some time ; but in

spite of this negligence they were held entitled to recover against

[p) TuflE V. Warman (1858), 5

C. B. N. S. 673 ; 27 L. J. C. P.
322.

{q) Mayor of Colchester v. Brook
(1845), 7 Q. B. 339, 376 ; 15 L. J.

Q. B. 59.
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the railway company for the damage done to the bridge, as the

defendants, by the exercise of ordinary care, might have averted

the mischief (r).

The donkey case qualification may be put as correctly by saying

that a plaintiff is not disentitled by his negligence unless such neg-

ligence was the proximate cause of the damage.

In Davey v. L. & S. W. Ey. Co. (s), which was a level crossing Davey's

case, the defendants had been to a certain extent negligent, but the ^^^®'

plaintiff was held to have been properly nonsuited, because he had

been much more negligent, and it was his negligence which had

mainly contributed to the accident. " Is it open," said Bowen,

L. J., "to any reasonable mind to draw the inference that that

accident was caused by anything except the gross negligence of the

man, who never looked at a train which was within a few feet of

him?"
Contributory negligence is no defence (probably) in criminal

law it).

In the case of collisions at sea, where both ships are to blame, CoUisiona

the loss is equally apportioned between them (h). But in the case ^* ^^^'

of The Bywell Castle (.>;), it was held that where one shij) has by The

wi'ong manoeuvring placed another ship in a position of extreme . 'i^""^^^

danger, that other ship will not be held to blame if she has done catas-

something wrong, and has not been manoeuvred with perfect skill trophe.

and presence of miud. "Ton have no right," said James, L. J.,

" to expect men to be something more than ordinary men."

It may be mentioned here that, by English law, the owner of a Compul-

ship is not liable for the negligence of a pilot whom he is compelled ^^j^

to employ (y). If, however, as in the Suez Canal, the effect of

taking the pilot on board is merely to constitute him adviser, whUe
the control of the navigation of the ship is left solely with the

master, the shipowner wiU not succeed in sheltering himself behind

the compulsory pilotage (z).

(r) Radley r. L. &N. W. Ry. Co. 31 L. J. Adm. 105 ; and see The
(1876), 1 App. Cas. 754; 46 L. J. Margaret (1881), 6 P. D. 76 ; 53

Ex. 573 ; and see Curtin v. G. S. & L. J. Adm. 17 ; The City of Mau-
W. Ry. (1887), 22 L. R. Ir. 219. Chester (1880), 5 P. D. 221 ; 49

(.s) (1883), 12 Q. B. D. 70; 53 L.J. Adm. 80; and The Stoom-
L. J. Q. B. 58 ; but see this case vaart, &c. r. The P. & O. (1882), 7

severely criticised in Brown v. App. Cas. 795 ; 62 L. J. Adm. 1.

G. W. Ry. Co. (1885), 52 L. T. (x) (1879), 4 P. D. 219; 41L.T.
622. See also Smith v. S. E. Ry. 747; and see The Famenoth (1882),

Co., [1896] 1 Q. B. 178 ; 65 L. J. 7 P. D. 207 ; 48 L. T. 28.

Q. B. 219. iy) 17 & 18 Viot. c. 104, s. 388
;

It) R. V. Swindall (1846), 2 C. & and see The Chiu Gordon (1882), 7

K. 230; 2 Cox, C. C. 141. P. D. 190; 46 L. T. 490.

ill) The Milan (1862), Lush. 388; (;) The Guy Manuering (1882),
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It is to be observed that the defendant is not' excused merely

because the plaintiff, knowing of a danger caused by the defendant,

voluntarily incurs an alternative danger, e.g., jumps out of a train

or coach to escape a collision [a). Nor is he excused merely because

the plaintiff was doing something illegal (h).

" The law with regard to negligence," said Lopes, J., in Brown v.

G. W. Ey. Co. (c), "has somehow or the other got into a lament-

able state of confusion."

A few words may be said as to the supposed doctiine of identifi-

cation, which for many years was adopted with approval by eminent

judges.

You are driving your motor-car, we will say, at your usual furious

and improper speed through the streets of a town, and I am going

out to dinner in a hansom. My driver, as it turns out,—though, of

course, I did not know it when I employed him,—is drunk, and

through the joint negligence of him and you, a collision occurs,

and I am badly hurt. . According to the formerly accepted view, I

am so far identified with my drunken diiver that his contributory

negligence is mine, and I shall fail in my action against you [d).

This theory of identification was finally destroyed by the case of

Mills V. Armstrong (e), where a collision having occurred between

the steamships " Bushire" and "Bernina" through the fault of the

masters of both, a passenger on board the "Bushire" was drowned.

The representatives of the deceased brought an action in personam

against the owners of the "Bernina" for negligence under Lord

Campbell's Act, and it was held that the deceased was not identified

in respect of the negligence with those navigating the " Bushire,"

and so the action was maintainable (/).

7 P. D. 132 ; and see The Caeha-
pool (1881), 7 P. D. 217 ; 46 L. T.

171.

(«) Jones V. Bnyce (1816), 1

Stark. 493; 18 R. R. 812 ; and see

Clayardsi- Dethick (1848), 12 Q. B.
439 ; Adams v. L. & T. Ry. Co.

(1869), L. R. 4 C. P. 742 ; 38

L. J. C. P. 277.

{b) Steele v. Buchart (1870), 104

Mass. 59.

{c) Supra. The case of Wakelin
V. L. & S. W. Ry. Co. (1886), 12

App. Cas. 41 ; 56 L. J. Q. B.

229, should be consulted on this

subject.

ill) See Waite v. N. E. Ry. Co.

(1859j, E. B. & E. 719 ; 28 L. J.

Q. B. 258.

(c) (1888), 13 App. Cas. 1; 57
L. J. P. 65 ; also reported sub nom.
The Bernina (18S7), 12 P. D. 58

;

56 L. J. P. 38 ; overruling Thoro-
good V. Bryan (1849), 8 C. B. 115

;

18 L. J. C. P. 336 ; Armstrong v.

L. & Y. Ry. Co. (1575), L. R. 10

Ex. 47 ; 44 L. J. Ex. 89.

(/) This case was followed in

Mathews v. London Street Tram-
ways Co. (1889), 58 L. J. Q. B.
12 ; 60 L. T. 47, where it was held

that the proper direction to the
jury is "Was there negligence on
the part of the tramway-car dTiver

[the defendants' servant] which
caused the accident ? " For if so,

the fact that someone else was
negligent, other tliau the plaintiff,

is immaterial.
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Cojitributory JVegligence of Children.

LYNCH V. NURDIN. (1841) [113]

[1 Q. B. 29; lOL. J. Q. B. 73.]

Nui'din was an egg-mercliant, and used to send his

servant round Soho with a cart to deliver eggs to his

customers. One day, when the man was out with the

cart as usual, he imprudently left it for half an hour or so

standing by itself in Compton Street, di^awn up by the

side of the pavement. While he was away, some little

children began playing about the cart, climbing into it,

and having all kinds of games. Amongst them was a

boy named Lynch, aged six years. He was in the act of

climbing the step ^\ith a view to securing a box seat, when

another mischievous boy pulled at the horse's bridle. The

horse moved on, and Lynch was thrown to the ground and

hm-t.

The child successfully brought an action for damages

against the egg-merchant, it being considered that he was

not guilty of contributory negligence, as he had only

obeyed a child's natural instinct in playing with the cart.

It is not to be inferred from this case that a child is incapable of Child may-

such contributory negligence as disentitles him from recovering. ^ E^^^W

The effect of this and other cases is to establish the rule that a tributory

child is to be judged as a child, so that we are not to expect the ii<?gli-

same degree of care from him as from such as are of rijier years ;

^'^"^*^"

but, on the other hand, he must not get into mischief to the extent

of doing ii:hat he knows to be naug/dy : if he does, he is guilty of

disentitling contributory negligence. It is obvious, then, that the

law does not consider it "getting into mischief" to the required

extent for a child of six to play with carts left unattended in the

street. "The decision in Lynch r. Nurdin," says Parke, B., in Lynch v.

Nurdin
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Lygo V. Newbold {(j),
" proceeded wholly upon the ground that the

plaintiff had taken as much care as could be expected from a child

of tender years ; in short, that the plaintiff was blameless, and

consequently that his act did not affect the question." The cases

of Abbott V. Macfie(//), Mangan v. Atterton (('), and Singleton v.

Eastern Counties Ey. Co. (A-), may advantageously be referred to

on this subject. In the first of these three cases a child of seven.

Inlaying in a Liverpool street, had pulled down on himself the

covering of a cellar which" the defendant had left leaning against

a wall. It was held that he could not recover. In Mangan v.

Atterton a Sheffield whitesmith left a machine for crushing oil-cake

standing about in the street, without fastening up the handle or

taking any other precaution. Forth there came bounding from

the school just then the plaintiff, a little boy of four, his brother,

aged seven, and some other boys. They instantly collected round

the machine ; one of them tiu-ned the handle ; and then, by the

direction of his brother, the plaintiff put his fingers in the cogs.

The result of this scientific experiment was an action against the

owner of the machine. But judgment was given for the defendant,

on the double ground, that he had not been negligent, and that the

little boy had been [1). In the third case a little girl of three was

trespassing on a railway. She was sitting on the parapet of a

small wooden bridge when a train came up and cut off one or two

of her legs. The driver had seen the child, but made no attempt

to stop the engine, contenting himself with whistling. It was held

that the child could not recover damages against the company,—

rather, however, because they had not been negligent at all,

than because the plaintiff had been guilty of such contributory

negligence as prevented her from availing herself of the defendant's

negligence.

On the other hand, however, the leading case was followed and

approved in the recent case of Harrold v. Watney (??i). The plaintiff,

a boy of the age of four years, while passing along a highway,

climbed upon a fence situate upon the defendant's adjoining land

and separating it from the highway, for the purpose of looking at

[g) (1854), 9 Ex. 302 ; 23 L. J.

Ex. 108 ; and see the American

case of Binge v. Gardiner, 19 Conn.

507.

(//) (1863), 2 H. & C. 714; 33

L J. Ex. 177 ; and see Fenna v.

Clare, [1895] 1 Q. B. 199 ; 64 L. J.

Q. B. 238.

(i) (1866), L. E,. 1 Ex. 239 ; 35

L. J. Ex. 161. See Ponting v.

Noakes, [1894] 2 Q. B. 281; 63

L. J. Q. B. 549.

(/,•) (1859), 7 C. B. K S. 287.

(/) This case, however, will be
foimd severely criticised by Cock-
burn, C. J., in Clark v. Chambers
(1878), 3 Q. B. D. 339; 47 L. J.

Q. B. 427.

(w) [1898]2Q. B. 320; 67 L.J.
Q. B. 771.
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other boys at play on tlie further side of tlie fence, and not for the

purpose of climbing over it. The fence, which was so defective as

to constitute a nuisance, fell upon the plaintiff and injured him.

In an action to recover damages for the injury, the Court of Appeal

held, that, as the plaintiff in climbing upon the fence was merely

indulging the natural instinct of a boy of his age, and doing an act

which the defendant ought to have contemplated as likely to be

done by children using the highway, the defendant was not entitled

to avail himself of the defence that the injury was caused by the

plaintiff's own act, and that the plaintiff was consequently entitled

to recover.

In the American leading case of Hartfield v. Eoper (1839), 21 Contri-

Wend. 615, the defendant, driving a sleigh without beUs, had butory

T . ,
. negugence

negligently run down a child of two playing about in a street by of parents.

itself. In an action by the child it was held that the negligence of

its parents in allowing it to tuander unattended in a public road was

an answer. But the rule which visits the negligence of the fathers

on the children in this way is denied in some of the States of the

Union, and has not yet been adopted by the English Courts (/i).

Position of Plaintiff ill regard to Defendants

Negligence.

INDERMAUR v. DAMES. (1867) [114]

[L. E. 2 C. P. 311 ; 36 L. J. C. P. 181.]

]y!r. Dames was the owner of a sugar refinery, and

employed one Duckliam, a gas engineer, to improve his

gas-meter. Duckham got his work done by a certain

Saturday evening ; but it was arranged that he or one of

his workmen should come on the following Tuesday to see

(«) See, however, the Scotch cases gg .Jur. ISl ; Balfour v. Baird, 30
of Davidson v. Monklana Ky. Co., j p,^
27 Jur. 541 ; Lumsden v. Kussell,
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if the improvement was working satisfactorily. Accord-

ingly on the Tuesday the plaintiff, Indermaur, presented

himself as Duckham's representative to look at the gas-

meter. Now it happened that on the premises, and level

with the floor, there was an unfenced shaft used for the

purpose of hauling up bales of sugar. When the shaft

was being used for that purpose it was usual and necessary

that it should be unfenced ; but when not being used

there was no particular reason why it should not be

fenced. Indermaur fell through this shaft, and brought

an action for personal injuries. The sugar people denied

their liability to him, contending that he was a mere

licensee, and that they were under no particular duty

towards him. It was held, however, that he was not a

mere licensee, as he had come on lawfvd business, and

that as the hole was from its nature unreasonably

dangerous to persons not usually employed on the pre-

mises, they were liable.

When a person is injured on somebody else's land, and by that

somebody's negligence, tbe question is a very material one

—

What

was he doing tJiere ?

Tres- ! He may bave been a trespasser. If so, be cannot, as a rule,

passers. recover damages. But there are exceptions. For instance, though

Danger- a man has a right, as against trespassers, to have a dangerous pit

ous pit. ,-^^ ^/jg middle of his field, he has no right to have one within

tiuenty-five yards of the road (o). See also the Quarry (Fencing)

Act, 1887 (50 & 51 Vict. c. 19), -which declares an insufficiently

fenced quarry, V7ithin fifty yards of a highway or place of public

resort, to be a ntiisance liable to be dealt with summarily in

Spriuo-- manner provided by the Public Health Act, 1875. Bird v.

gun. Holbrook (|3) is a well known authority on this subject. There

the defendant, having had some valuable flowers and roots stolen

from his garden, which was at some distance from his house, had

(o) 5 & 6 Will. 4, c. 50, s. 70 ; (;jj (1828), 4 Bing. 628; 1 M. &
and see Barnes v. Ward (1850), 9 P. 607; and see llott v. Wilkes

C. B. 392 ; 19 L. J. C. P. 195
; (1820), 3 B. & Aid. 304 ; 22 R. R.

Hounsell v. Smith (1860), 7 C. B. 400 ; Jordin v. Crump (1841), 8 M.
N. S. 731 ; 29 L. J. C. P. 203. & W. 782 ; 5 Jur. 1113.



TRESPASSERS AND LICENSEES. 477

set a spring-gun. The plaintiff climbed a wall, during the day-

time, in pursuit of the stray fowl of a friend, and got shot. In

spite of the plaiutiff being thus a trespasser, it was held that the

defendant was liable in damages. "There is no act," said Best, Bird v.

-C. J., "which Christianity forbids, that the law will not reach : if
Holbrook.

it were otherwise, Christianity would not be, as it has always been

held to be, part of the law of England. I am, therefore, clearly

of opinion, that he who sets spring-guns, without giving notice, is

guilty of an inhuman act, and that, if injurious consequences

ensue, he is liable to yield redress to the sufferer."

24 & 25 Yict. c. 100, s. ol (re-enacting 7 & 8 Geo. 4, c. 18),

makes it a misdemeanour to set spring-guns or man-traps, unless

it be for the piu'pose of protecting one's house at night, or of

destroying vermin.

But in the case of Murley v. Grove (g), the defendant, while Murley y.

erecting houses iipon land adjoining a new road which had not ""fO'^^-

been dedicated to the public, had dug a trench across the road

for the piu'pose of making drains. The plaintiff's servant, while

diiving the plaintiff's horses along the road after dark, drove into

the trench, there being no lights. It was held that the plaintiff

could not recover damages, there being no duty cast on the

defendant to protect anyone using the road without permission.

2. The plaintiff may have been a licensee. LiccnseeH.

In this position ai'e guests. "Whenever you go out to dinner, or Going out

are stoi^jjiug with a friend, you are a licensee ; and, in respect of to dinner,

the ability to bring an action against your host for his negligence,

you are little better than a trespasser. "A lady ivith a valuable

dress goes out to dinner, and the servant, in handing the soup,

negligently spoils her dress ; will an action lie against the master?" (r).

A licensee can only maintain an action against his licensor Concealed

when the danger through which he has sustained hurt was of danger,

a latent character, which the licensor knew of and the licensee

did not.

A gentleman was once leaving a friend's house after paying a

call when a loose pane of glass fell from the door as he was push-

ing it open, and cut him badly; but it was held that he could not

recover damages (s). "Where a jjorson," said Bramwell, B., "is Southcote
V. Stanley.

[q) (1882), 4G J. P. 360. ''As cote v. Stanley (185G). 1 H. & N.

to the dictum in Gallagher v. Hum- '^^1
; ^^ L. J. Ex. ;i3t).

phrey'' ((1862), 6 L. T. 684; 10 (•''•) Southcote v. Stanley, supra.

W. R. 664), said Cave, J., ''lean- The plaintitt appcarw really to have

not think that Crompton, J., can have been Btaying at the delondant's

been correctly reported.
" I'Otel aw a cu«t(jnier ; but if .so, tliat

fact wan not broiiglit out by the
(r) Per Pollock, C. B., in South- ploadingB.
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Little boy
falling

into area.

Use of

roof for

drying
linen.

Batchelor
V.

Fortescue.

in tlie house of another, either on business or for any other pui-poso,

he has a right to expect that the owner of the house will take

reasonable care to protect him from injury; for instance, that he

will not allow a trap-door to be open, through which the visitor

may fall. But in this case my difficulty is to see that the declaration

charges any act of commission. If a person asked another to walk

in his garden, in which he had placed spring-guns or man-traps,

and the latter, not being aware of it, was thereby injured, that

would be an act of commission. But if a person asked a visitor to

sleep at his house, and omitted to see that the sheets were properly

aired, whereby the visitor caught cold, he could maintain no

action, for there was no act of commission, biit simply an act of

omission" (t).

In the case of Burchell v. Hickisson (u) the plaintiff was a little

boy of four, who one day accompanied his sister to the defendant's

house, where she was going on business. The girl went up the

defendant's steps all right, but the little boy tumbled through a

gap in some railings out of repair into the area below. It was held

that the action could not be maintained, as the little boy's position

could be placed no higher than that he was there lawfully, and was

not a trespasser ; and that being so, the only duty on the part of

the defendant towards him was to take care that there was no

concealed danger, and of this there was no evidence.

In Ivay v. Hedges (x) the defendant was the landlord of a house

at Wapping, which was let out in apartments to several tenants,

each of whom had the privilege of using the roof for the purpose of

linen-drying. On an accident happening, it was held that the mere

licence so given imposed no duty on the defendant to fence.

So in Batchelor v. Fortescue (y), a plaintiff suing under Lord

Campbell's Act, was held to be disentitled to complain of the

defendant's negligence (even if she could show it, which she could

not), because her husband was only a bare licensee at the most

when he met with his death. He had been employed to guard

some unfinished buildings, and wandered needlessly to a place

where the defendant's workmen were carrying on some excavations,

when a chain broke, and he was killed. " There was no evidence,"

said Brett, M. E., "to show that the defendant's workmen had

reason to expect the deceased to be at the spot where he met with

his death. There was no contract between the defendant and the

deceased ; the defendant did not undertake with the deceased that

(t) The soundness, however, of

this distinction between commission

and omission is not beyond question.

See Smith on Neghgence, p. 31.

{u) (1880), 50 L. J. C. P. 101.

(.c) (18S2), 9 Q. B. D. 80.

(y) (1883), 11 Q. B. D. 474; 49
L. T. 644.
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his servants slioiild not be guilty of negligence ; no duty was cast

upon the defendant to take care that the deceased should not go to

a dangerous place."

The cases of Corby r. Hill (18oS), 4 C. B. N. S. 556; 27 L. J. Other

C. P. 318; Gautret v. Egerton (1867), L. E. 2 C. P. 371 ; 36 L. J.
''^^''^"

C. P. 191 ; Bolch v. Smith (1862), 7 H. & N. 736 ; 31 L. J. Ex. 201 ;

MofCatt V. Bateman (1869), L. E. 3 P. C. 115; 22 L. T. 140;

Wilkinson v. Fairrie (1862), 32 L. J. Ex. 173; 1 H. & C. 633 ; and

the recent decision of the Court of Appeal in Hanis v. Perry & Co.,

[1903] 2 K. B. 219; 72 L. J. K. B. 725, may also be referred to on

the question as to when a licensee can successfully sue.

3. The plaintiff may have been on lawful business. On la-wful

And this is the best position of all to be in, the rule being that b^isiiiess.

where a person is upon premises by the invitation or permission of

the occupier, on lawful business in which both he and the occupier

have an interest, there is a duty towards such person cast upon the

occupier to keep the premises in a reasonably secure condition.

The plaintiff Indermaui- was considered to be in this position ; and

so, in later cases, where a licensed watennan, who went on board a Thames

barge on the Thames to complain of its illegal navigation and get ^ ^ erman.

employment if he could (z), and a customer at an inn on whom the

ceiling of one of the rooms fell («). Guest at

It should be obsei'ved, however, that a person cannot succeed in
^""

an action of this kind, unless he has used reasonable care on his

part for his own safety (&).

In EUiott V. Hall (c), the defendant, a colliery owner, had con- Elliott

signed coals sold by him to the buyers by rail in a truck rented by ^'" '

him from a waggon company for the purposes of the colliery.

Through the negligence of the defendant's servants the truck was

allowed to leave the colliery in a defective state, and the consequence

was that injiuy was occasioned to the plaintiff', one of the buyer's

servants, who was employed in unloading the coals, and had got

into the truck for that purpose. It was held that there was a duty

on the part of the defendant towards the plaintiff to exercise

reasonable care with regard to the condition of the truck, and that

he was liable. "This seems to me," said Grove, J., "a much
stronger case than Heaven v. Pender (c/), where it was held that

{z) White V. France (1877), 2 leading case, L. K. 1 C. P. at

C. P. D. 308 ; 46 L. J. C. P. 823. p. 288.

{a) Sandys r Florence (18|8) 47
(

^^
^^gSo), 15 Q. B. D. 315 ; 54

L. J. C. P. 598 ; but see Walker t T a T? MS
V. MidlandRy. Co. (1886),55L. T.

^•'^- ^- ^- ^^°-

489 ; 51 J. P. 116. {d) (1883), 11 Q. B. D. 503 ; 52

{b) See per Willes, J., in the L. J. Q. B. 702.
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the defendant vas liable. Indermaur v. Dames, also, does not

seem to me so strong a case as this. This is not the mere case of a

person lawfully coming into premises for the purposes of business,

but the defendant must have known that the plaintiff must neces-

sarily get into the triick for the jjurjiose of unloading the coal.

The only case that seems somewhat in the defendant's favour is the

case of CoUis v. Selden (e), where it was alleged that the defendant

improperly and negligently hung a chandelier in a public-house.

. . . . But I do not think that that case is really an authority

which bears upon the circumstances of the present case."

Other The reader should also refer, on this branch of the subject, to

Smith V. London and St. Katharine Docks Co. (1868), L. E. 3 C. P.

326; 37 L. J. C. P. 217 ; O'NeH v. Everest (1892), 61 L. J. Q. B.

453; 66 L. T. 396; Chapman r. EothweU (1858), E. B. & E. 168;

27 L. J. Q. B. 315 ; Nicholson v. Lane, and Yorkshire Ey. Co.

(1865), 34 L. J. Ex. 84 ; 3 H. & C. 534 ; Holmes v. N. E. Ey. Co.

(1871), L. E. 6 Ex. 123 ; 40 L. J. Ex. 121 ; Martin v. G. N. Ey.

Co. (1855), 24 L. J. C. P. 209; 16 C. B, 179; Burgess v. G. W.
Ey. Co. (1875), 32 L. T. 76 ; Wright v. L. & N. W. Ey. Co. (1875),

1 Q. B. D. 252 ; 45 L. J. Q. B. 570 ; Jewson v. Gatti (1885), 1 C.

& E. 564; Sandford v. Clarke (1888), 21 Q. B. D. 398; 57 L. J.

Q. B. 507 ; and Miller v. Hancock, [1893] 2 Q. B. 177 ; 69 L. T.

214.

As to when the owner, and notthe occtqiicr, of dangerous premises

is liable to be sued, see the notes to Todd v. Flight, 2)ost, p. 514.

Actions against Surveyors of Highways, &€.

[115] McKINNON V. PENSON. (1854)

[9 ExCH. 609; 23 L. J. M. C. 97.]

This was an action against the surveyor of county

bridges for the county of Cardigan. One of his bridges

was so much out of repau' that the plaintiff's carriage was

(e) (1868), L. R. 3 C. P. 495; 37 L. J. C. P. 233.
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pitclied into the river. In suing for the damage thus

done, the plaintiff practically admitted that the action

could not be maintained at common law, but he relied on

a certain Act of Parliament passed in Greorge the Third's 43 Geo. Z,

. . c. 59.
reign, which, in his view, gave him a right of action. It

was held, however, that the statute did not alter the

common law in this respect, and that the action, therefore,

could not be maintained.

In 1788, in the case of EusseU v. The Men of Devon (/), it had The Men

been held that no action would lie by an individual against the ° evon.

inhabitants of a county for an injury sustained in consequence of a

bridge being out of repair. "It is better," said Ashhurst, J.,

" that an individual should sustain an injury than that the public

should suffer an inconvenience."

The leading case was followed a few years later in Young v. Young v.

Davis ((/), which was an action by a foot passenger against some ^^^"

Oxfordshire surveyors of highways for allowing a highway to be

out of repair, whereby the plaintiff fell into a hole. " It appears

to me," said Pollock, C. B., in that case, " if the plaintiff is to

succeed, that it would be enlarging the sphere of legislation very

much, and rendering it impossible to get anybody to discharge the

duties of surveyor of highways ; because we all know what will be

the practical result. A surveyor of highways will become a sort of

insurer of everyone travelling along the road, and not a single

accident will happen without an action being brought." But Distinc-

although a surveyor is not liable for ;io» -feasance, he is for
^-^^reen mis-

mis-feasance. Some years ago a vestry ordered their surveyor feasance

to get the level of a road raised. The surveyor, accordingly, ^^*1 ^°^"

employed a contractor for the labour part of the job, but made

no agreement with him as to fencing or lighting, and reserved

to himself the superintendence. The plaintiff driving along the

road one night in his dog-cart was upset through not seeing

the obstruction, and it was held that the surveyor was liable to

him (//).

A local authority who employ a contractor to do work which Liability

for ncgli-

(/) (1788), 2 T.R. GG7; IR.R. Mayor of Cantcrlmry (1871), L. R.
585. G Q. B. 2H ;

-10 L. J. Q. B. 138
;

[g) (1863), 2 11. & C. 197; 9 Huidcastlo r. Bielby, [1892] 1

L. T. 145. Q. B. 709; 01 L. J. M. C. 101
;

(A) Pendlebury v. Greenhalgh Whyler v. Biugliam Rural Council,

(1875), 1 Q. B. D. 36 ; 45 L. J. [1901] 1 K. B. 45; 70 L. J. K. B.

Q. B. 3 ; and see Foreman v. 207.

S.—C. I I
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gence of

contrac-

tor.

"Waterers
as well as

surveyors.

Sewer as

well as

board au-

thorities.

they are empowered by statute to execute, and wliicli is likely to

prove dangerous to others, are bound to see that the work is

projierly carried out, and are not relieved from liability for

injuries caused by the negligent execution of the work by the fact

of having employed a contractor (/). A local authority employed

a contractor to make good a highway. In carrying out the work

the contractor negligently left on the road a heap of soil and grass

unlighted and unprotected. A person walking on the road after

dark fell over the heap and was injured ; and the local authority

were recently held liable for damages (A-).

Moreover, surveyors of highways may be liable as having acted

in some other capacity. In Blackmore v. Vestry of Mile End Old

Town (/), the plaintiff, whilst walking in Charles Street, Stepney,

fell over the iron-flap cover to a water-meter box which was

imbedded in the pavement, and had worn smooth by traffic, and

broke his leg. "The question to be considered," said Cotton, L. J.,

'

' is whether the ii'on flap was laid down by the defendants as sui--

veyors of highways or in a different capacity and under a different

authority, so as to make them liable. It is clear that it was put

down by the defendants as waterers of the hifjhway" i.e., under

sect. 116 of the Metropolitan Local Management Act, 1855 (m).

The fact that a local authority has the control of the sewers as

well as of the highways does not render such local authority liable

for an accident which is attributable solely to the non-repair of

the highway. Thus, in the case of Thompson v. Mayor, &.C.. of

Brighton (;;), the plaintiff was riding along a public road in Brighton,

when his horse's foot struck the cover of a man-hole in the middle

of the road, which projected about one and a half inches above the

surface of the road, and the horse was thrown down and seriously

it) See Hardaker v. Idle District

Council, [189G] 1 Q. B. 335 ; 65
L. J. Q. B. 363 ; and the cases

referred to in the judgments in

this case.

{k) Penny v. "Wimbledon Urban
Council, [1899] 2 Q. B. 72 ; 68
L. J. Q. B. 704 ; and see Holliday
V. National Telephone Co., [1899]
2 Q. B. 392 ; 68 L. J. Q. B. 302,
1016.

(0 (1882), 9 Q. B. D. 451 ; 51

L. J. Q. B. 496 ; following White
V. Hindley Local Board (1875),
L. R. 10 Q. B. 219 ; 44 L. J. Q. B.
148.

(w) 18 & 19 Vict. c. 120.

(«) [1894] 1 Q. B. 332; 63 L. J.

Q. B. 181 ; see, too, Oliver v.

Horsham Local Board, ibid.

;

overruling Kent v. Worthing
Local Board (1882), 10 Q. B. D.
118 ; 52 L. J. Q. B. 77. See also

Cowley f. Newmarket Local
Board, [1892] A. 0. 345 ; 62
L. J. Q. B. 65; Pietou Munici-
pality V. Geldert, [1893] A. C.

524 ; 63 L. J. P. C. 37 ; and
Sydney Municipality v. Bourke,

[1895] A. C. 433 ; 64 L. J. P. C.
140 ; overruling Hartnall v. Eyde
Commissioners (1863), 4 B. & S.

361 ; 33 L. J. Q. B. 39 ; and
explaining Bathurst v. Macpherson
(1879), 4 App. Cas. 256; 48 L. J.

P. C. 61.
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injured. The man-hole had been inserted in the road by the

corporatioru of Brighton as the sewer authority. It was a proper

cover, and there was no fault in its constrviction, nor was it at all

out of repair. The accident arose from the road not having been

kept up to its level by the corporation, who were the road authority.

Under these circumstances the corporation were held not liable, as

the only breach of duty which could be imputed to them was their

omission to repair the road. And, on the other hand, it has been

recently decided (o), that an action will not lie against a sanitary

authority, whose duty it is under the Public Health Act, 1875, to

maintain sewers, for damage occasioned by a subsidence of a high-

way due to the defective condition of a sewer and the road under

the highway, unless there is negligence upon the part of the

sanitary authority.

In Burgess v. The Northwich Local Board [p) the action was by f^
suikmg

some owners of houses abutting on a highway which was vested in

the defendants, a local board acting under 38 & 39 Vict. c. ob (the

Public Health Act, 1875), and having the powers and liabilities of

surveyors of highways. The abstraction of salt had caused a sub-

sidence of the ground, and the defendants found it necessary to

raise the road. To meet the new level of the road, the plaintiffs

raised their houses : and now claimed compensation under sect. 308

of the Act. It was held, however, that as the highway was vested

in the defendants, no action of trespass could have been maintained

by the plaintiffs even if more materials had been placed on the road

than a surveyor of highways could justify, and that the plaintiffs

had no right to have the road maintained at the level to which it

had accidentally and recently sunk; and that the works of the

defendants were not done "in exercise of any of the powers" of

the Act within sect. 308, but were done, if not strictly in pursu-

ance of their duty as surveyors of highways, at all events in

exercise of such powers as surveyors of highways have ; and con-

sequently, that the plaintiffs were not entitled to compensation.

A surveyor of highways who, in accordance with the provisions Liability

of the Highway Act, 1835 (5 & 6- Will. IV. c. 50), contracts for the
^gyor for

purchase of materials to be used in the repair of the parish roads, materials

and raises the necessary sum by the levy of a highway rate, is supplied,

personally and solely liable for payment; and, consequently, his

successor in office is not liable therefor, although such materials

were, in fact, used in repairing the roads (</).

(o) Lamberts. Lowestoft Corp., (;/) (1880), G Q. B. D. 2G1
;
50

[1901] 1 K. B. 590; 70 L. J. K. B. L. J. Q. B. 219.

333. (7) Frodiugham Iron Co. v.

T I 2
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As to the liability of public officers otber tban surveyors of

highways, the following rule from Addison on Torts (r) may be

quoted:—"Whenever an Act of Parliament imposes upon com-

missioners, or upon any public body, the duty of maintaining or

repairing any public work, and special damage is sustained by a

particular individual from the neglect of the public duty, an action

for damages is maintainable against such commissioners or public

body, unless there are provisions in the statutes creating them for

limiting their liability, or the duty of repairing is not absolute

;

the rule being that, in the absence of something to show a contrary

intention, the Legislature intends that the body, the creation of the

statute, shall have the same duties, and that its funds shall be

rendered subject to the same liabilities, as the general law would

impose on a private person doing the same things ; and this

whether they have or have not funds at their disposal for effecting

the repairs; though, if there are no funds, there may be a difficulty

in the way of the plaintiff's getting his damages."

And on this subject reference should be made to the Public

Authorities Protection Act, 1893 (s), which provides that "Where
any action, prosecution, or other proceeding is commenced against

any person for any act done in pursuance, or execution, or intended

execution of any Act of Parliament, or of any public duty or

authority, or in respect of any alleged neglect or default in the

execution of any such Act, duty, or authority, the following

provisions shall have effect

:

(a) The action, prosecution, or proceeding shall not He or be

instituted unless it is commenced within six months next

after the act, neglect, or default complained of, or, in case

of a continuance of injury or damage, within six months

next after the ceasing thereof {t) :

(b) Wherever in any such action a judgment is obtained by the

defendant, it shall carry costs to be taxed as between

solicitor and client (")

:

Bowser, [1894] 2 Q. B. 791 ; 64

L. J. Q. B. 12. But see the
Highway and Bridges Act, 1891

(54 & 55 Vict. c. 63), and the case

of Hertfordshire County Council
V. Barnet Rural Council, [1902]
2 K. B. 48; 71 L. J. K. B. 610.

(>) 7th ed. p. 731.

(6) 56 & 67 Vict. c. 61. And as

to the discretion of the Court over
costs in proceedings under this

Act, see Bostock v. Eamsey Urban
District Council, [1900] 2 Q. B.

616; 69 L. J. Q. B. 945.

{t) See Milford Docks Co. r.

Milford Haven Urban Council

(1901), 65 J. P. 483 ; and Markey
V. Tolworth Hospital Board, [1900]
2 Q. B. 454; 69 L. J. Q. B.
738.

{u) See Chamberlain v. Bradford
Corp. (1901), 83 L. T. 518 ; 64

J. P. 806; Ambler v. Bradford
Corp., [1902] 2 Ch. 585; 71 L. J.

Ch. 744 ; Smith v. Northleach

[1902] ICh. 197; 71 L. J. Ch. 8;
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(c) Where the proceeding is an action for damages, tender of

amends before the action was commenced may, ia lieu of

or in addition to any other plea, be pleaded. If the action

was commenced after the tender, or is proceeded with

after payment into Coiu-t of any money in satisfaction of

the j)laintiff's claim, and the plaintiff does not recover

more than the sum tendered or paid, he shall not recover

any costs incurred after the tender or payment, and the

defendant shall be entitled to costs, to be taxed as between
solicitor and client, as from the time of the tender or pay-
ment; but this provision shall not affect costs on any
injiuiction in the action :

(d) If, in the opinion of the Com-t, the plaintiff has not given the

defendant a sufficient opportunity of tendering amends
before the commencement of the proceeding the Coui't may
award to the defendant costs to be taxed as between

solicitor and client.

The reader is also recommended to refer to the following cases:— Other

Ohrby v. Eyde Commissioners (1864), o B. «£ S. 743; 33 L. J. Q. B. cases.

296; Forbes r. Lee Conservancy Board (1879), 4 Ex. D. 116; 48

L. J. Ex. 402 ; Gibson v. Mayor of Preston (1870), L. E. 5 Q. B.

218; 39 L. J. Q. B. 131 ; Parsons v. St. Matthew (1867), L. E. 3

C. P. 56; 37 L. J. C. P. 62 ; Mersey Docks Trustees v. Gibbs (1866),

L. R. 1 H. L. 93 ; 35 L. J. Ex. 225 ; Parnaby v. Lancaster Canal

Co. (1839), 11 A. & E. 223; 9 L. J. N. S. Ex. 338; Howitt v.

Nottingham Tramways Co. (1883), 12 Q. B. D. 16 ; 53 L. J. Q. B.

21 ; approved in Alldred v. West Metropolitan Tramways, [1891] 2

Q. B. 398 ; 60 L. J. Q. B. 631 ; and Barnett v. Poplar Borough,

[1901] 2 K. B. 319; 70 L. J. K. B. 698.

A word may be said about the liability of the Hundred or other Damage

area to make compensation for damage done by rioters. The statute ^ rioters,

to be consulted is the Eiot (Damages) Act, 1886 (49 & 50 Vict. Riot Act,

c. 38), which repealed 7 & 8 Geo. 4, c. 31, and 2 & 3 Will. 4,
^^^''•

c. 72, and gave a right to compensation to persons whose buildings

are injured or destroyed, or property therein injured, stolen, or

destroyed in a riot. In fixing the amount of compensation (which

is paid out of the district police rate), regard is had to the conduct

of the claimant, whether as respects the precautions taken by him,

or as respects his being a party or accessory to the riotous or

tumultuous assembly, or as regards any provocation offered to the

Fielden v. Morlcy Corp., [1900] Q. B. 535 ; 69 L. J. Q. B. 461;

A. C. 133; 69 L. J. Ch. 314; and Harvoyf. Truro Rural Council,

Greenwell v. Howell, [1900] 1 [1903] 2 Ch. 638 ; 72L. J. Ch. 705.
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persons assembled or otherwise. It may be noted that churches,

chapels, schools, hospitals, public institutions, and public buildings,

are within the provisions of the Act. In the cas'e of churches or

chapels, the persons to recover the compensation are the church-

wardens or chapel-wardens, if any, or, if there are none, the

persons having the management of the church or chapel, or the

persons in whom the legal estate in the same is vested ; and in the

case of schools, hospitals, or other public institutions, then the

person in whom the legal estate in the same is vested (.x).

Servant Suing Masterfor Injury during Service.

;[116] PRIESTLEY v. FOWLER. (1837)

[3 M. & W. 1 ; M. & H. 305.]

Fowler was a butcher, and Priestley was his man. It

was Priestley's duty to take meat round in a van to the

various customers. One day the van broke down, and

Priestley's thigh was fractured. The unfortunate butcher-

boy now brought an action against his master, but it was

held that the action did not lie. " The servant," said the

Coiu-t, " is not bound to risk his safety in the service of

his master, and may, if he thinks fit, decline any ser\dce

in which he reasonably apprehends injury to himself
;

and in most of the cases in which danger may be incurred,

if not in all, he is just as likely to be acquainted with the

probability and extent of it as the master."

[x) Sect. 7.
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MELLORS V. SHAW. (1861)

[30 L. J. Q. B. 333 ; 1 B. & S. 437.]

This was an action by a miner against his masters, the

proprietors of the mine. The sides of the shaft had been

left in an unsafe condition, and in consequence some of the

" bind " fell on the man's head and injm-ed him severely.

The plaintiff was ignorant of the danger under which he

was working, but one of the defendants, being the super-

intendent of the mine, was of course aware of it. On these

facts it was held that the action could be maintained.

[117]

Notwitlistanding the alterations in the law governing a servant's

rights against his master when he has sustained personal injuries

in the course of the service, first by the Employers' Liability Act,

18S0(^), and, secondly, by the Workmen's Compensation Act,

1897 (z), the decisions in the leading cases of Priestley v. Fowler

and Mellors v. Shaw are still of an importance, more than merely

historical, as they illustrate the common law on the subject.

As a rule, a servant cannot at common law bring an action Greneral

against his master for an injury sustained in the coiu-se of the ^"^® ^*

service. All the ordinary risks of the service, including the risk of -^^^

one of his fellow-servants engaged in a common employment negli-

gently causing him an injurj', he is taken to have contemplated at

the time of the contract, and to have made allowance for in his

wages («).

Until 1880 there were not many exceptions to this rule. But Excep-

it was the master's duty to take reasonable precautions to insure tions.

the safety of his servants. Thus, if he had omitted to provide

competent fellow-servants, or safe and efficient machinery, or if his

(y) 43 & 44 Vict. c. 42.

(z) 60 & Gl Vict. c. 37.

\a) See Wig'more v. Jay (1850), 5

Ex. 354; 19 L. J. Ex. 300; Charles

'V. Taylor (1878), 3 C. P. D. 492
;

38 L. T. 773; Wilson v. Merry
(18G8), L. R. 1 Sc. App. 32(i ; 19

L. T. 30 ; Swaiiisou v. N. E. Ry.
Co. (1878), 3 Ex. D. 341 : 47 L. J.

Ex. 372 ; Morgan v. Vale of Neath
Ry. Co. (1865); L. R. 1 Q. B. 149

;

35 L. J. Q. B. 23 ; Johnson v.

Lindsay, [1891] A. C. 371 ; 65

L. T. 97 ; Cfimoron r. Nj^strom,

[18y;i] A. C. 308 ; 62 L. J. P. C.

85 ; Hedloy v. Piuknuy Stcaiu.sliip

Co., [lfS94] A. C. 222 ; 63 L. J.

Q. B. 419.
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own personal negligence—or even that of a person who might be

regarded as a deputy master—had brought about the accident, he

•was not exempt from liability ; unless indeed where, as in the case

of a servant being very well aware of the dangerous machinery he

was working with, the maxim volenti non fit injuria had applica-

tion {h).

The first great modification of the common law on this subject

was that effected by the Employers' Liability Act, 1880 (43 & 44

Vict. c. 42), which gave " ivorkmen" increased rights of action

against their masters for personal injuries sustained during the

service. " As far back," says Mr. Justice Cave, in his very clear

judgment in Griffiths v. The Earl of Dudley (c), " as the date of

the decision in Priestley v. Fowler, the law was that the workman
could not recover for injuries sustained by him through the negli-

gence of a fellow-servant. In Priestley v. Fowler this rule was

said to be founded upon an imi^lied contract between master and

workman that the master should not be liable. The Courts of

common law have always felt hesitation in holding that there could

be any right of action otherwise than arising out of contract or

tort. They therefore applied the doctrine of implied contract, the

effect of which, so far as a man's legal liability was concerned, was

much the same as if there had been an express contract. The
doctrine was extended bj^ Wilson v. Merry (d) to injuries caused to

a workman by a foreman or person occupying a position of super-

intendence in the same employment. The Employers' Liability

Act was passed to remove the difficulty arising from the decision in

"Wilson V. Merry. The effect of it is that the workman may bring

his action in five specified cases, and the employer shall not be able

to say in answer that the plaintiff occupied the position of work-
man in his service, and must therefore be taken to have impliedly

contracted not to hold the employer liable. In other words,

the legal result of the plaintiff being a workman shaU not be

that he has impliedly contracted to bear the risks of the employ-

ment."

Let us first proceed to consider the cases in which this Act gave

a workman the right to sue his employer.

(b) See Murphy v. Smith (1865),

19 C. B. N. S. 361 ; 12 L. T. 605

;

Ashworth v. Stamvix (1861), 30

L. J. Q. B. 183 ; Webb v. Tarrant
(1856), 18 C. B. 797 ; Allen v. New
Gas Co. (1876), 1 Ex. D. 251 ; 45
L. J. Ex. 668 ; Woodley v. Met.
Ey. Co. (1877), 2 Ex. D. 384; 46

L. J. Ex. 521 ; Senior v. Ward
(1859), 1 E. & E. 385; 28 L. J.

Q. B. 139.

{<) (1SS2), 9 Q. B. D. 357 ; 51
L. J. Q. B. 543.

{(l) (1868), L. E. 1 H. L, Sc.

326 ; 19 L. T. 30.
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The first question is, " Wlio is a workman?" The 8th section

of the Act says

—

'
' The expression ' workman ' means a railway servant and any '

' Work-

person to whom the Employers and Workmen Act, 1875 (e), applies."

The guard of a goods train, however, was held not to be a " work-

man " within the meaning of the Act(/).

Turning to the Act referred to, we find that

—

"The expression 'workman' does not include a domestic or

menial servant {g), but, save as aforesaid, means any person who,

being a labourer, servant in husbandry, journeyman, artificer,

handicraftsman, miner, or otherwise engaged in manual labour,

whether under the age of twenty-one years or above that age, has

entered into or works under a contract with an employer, whether

the contract be made before or after the passing of this Act, be

express or implied, oral or in writing, and be a contract of service

or a contract personally to execute any work or labour."

Sect. 13 provides that the Act " shall not apply to seamen, or to

apprentices to the sea service."

The term " workman," as above defined, includes one who has

contracted personally to execute manual work, although he is

assisted by others whom he selects and pays (/;). But in Morgan v.

London General Omnibus Co. (/), it was held that the conductor of

an omnibus, and in Cook v. North Metropolitan Tramways Co. (/.),

that the driuer of a tramcar was not entitled to the benefit of the

Act ; but the driver of a cart, which he helped to load and unload,

in the emplojTnent of a wharfinger who, for the purposes of his

business, is the owner of carts and horses, is a " workman " within

the Act
(

I). In Bound v. Lawrence, Grantham, J., and Smith, J.,

differed as to whether a grocer's shop assistant was a " workman "

;

his duties comprised serving customers in the shop from behind the

(e) 38 & 39 Vict. c. 90. (//) Grainger v. Aynsley, and
(/•) Hunti'.G. N.Kv. Co.,[lS91] Bromlev «'• Tarns (18S0), 6 Q. B. D.

1 Q. B. 601 ; 60 L. J.^Q. E. 216. 182 ; 50 L. J. M. C. 48.

{y) A potman in a public-house (() (1884), 13 Q. B. D. 832 ; 53

ia not a "workman," as his duties L. J. Q. B. 352 ; and see Jackson

are substantially of a menial or v. Hill (1884), 13 Q. B. D. 618;

domestic nature: Pearce v. Lans- 49 J. P. 118; Brown v. Butterley

downe (1893), 62 L. J. Q. B. 441
;

Coal Co. (18S5), 53 L. T. 964; 50

69 L. T. 316. And it has been J. P. 230; MaiTow r. Flimby Brick

held that a huntsman (NicoU v. Co., [1898] 2 Q. B. 588 ; 67 L. J.

Greaves (1864), 33 L.J. C. P. 259; Q. B. 976; Fitzpatrick v. Evans,

10 L. T. 531) and a head gardener [1902] 1 K. B. 505 ; 71 L. J. K. B.

(Nowlan v. Ablett (1835), 2 C. M. 302.

& R. 54) are menial servants; but (/.:) (1887), 18 Q. B. D. 683 ; 56

that a husbandman (Lilley v. Ehvin L. J. Q. B. 309.

(1848), 11 Q.B. 742) is not a menial (/) Yarmouth r. Franco (1887),

servant. 19 Q. B. D. 647 ; 67 L. J. Q. B. 7.
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counter, writing down their orders, making up parcels of goods,

carrj-ing parcels up to eighty-four pounds weight to the cart at the

door from the shop, occasionally carrying sides of bacon from the

shop door, where hanging, into the shop, each Monday bringing

from the cellar bags of sugar, boxes of soap, and sides of bacon,

occasionally assisting at the pulley in getting up goods from

the cellar, a-nd occasionally wheeling goods in a truck from the

warehouse to the shop. But the Court of Appeal held that he

was not a "workman " within the meaning of the Act, on the ground

that the manual labour was only incidental and accessory to his real

and substantial employment, which was that of a salesman (m). It

should be observed that the expression used in the above Act is not

manual luurk, but manual labour, for many occupations involve the

former but not the latter, such as telegraph clerks, and all jjersons

engaged in writing («). In a recent Irish case(o) a hairdresser was

held not to be a "workman " " engaged in manual labour." There

has been a difference of oiDinion among the j udges as to whether the

doctrine of ejusdem generis applies to the expression " otherwise en-

gaged in manu.al labour " as used in the Act (p).

If the workman has been hurt through a jjreventible defect in

the condition of the ways, ivorls, machinery or plant used in his

master's business (g) ; or through the negligence of a superinten-

H [1892] 1 Q. B. 226; 61 L. J. there was defective " plant " where,
M. C. 21. owing to the hold of a ship not

(w) See per Smith, J., in Cook being properly ventilated, an ac-

v. North Metropolitan Tramways cumulation of gas occurred which,
Co., supra. when the hatch was removed,

[()) Reg. V. Louth JJ., [1900] 2 caused an explosion and injured

Jr. II. 714. the plaintiff. In Cripps i'. Judge

{p) See per Vaughan WiUiams, (1884), 13 Q. B. D. 583 ; 53 L. J.

J., in Pearce v. Lansdowne, aupra, Q. B. 517, the plaintiff had been
for the negative ; and per Day, J., injured by the breaking of a ladder,

in Morgan v. London General which may have been good enough
Omnibus Co. (1883), 12 Q. B. D. for ordinary purposes, but which
201 ; 63 L. J. Q. B. 352 ; and per was insufficient for the particular

Smith, J. , in Cook v. North Metro- piirposefor which it was being used,

politan Tramways Co., supra, for and he was held entitled to recover,

the affirmative. Heske v. Samuelson (1883), 12

[q] The Act applies to the case Q. B. D. 30; 53 L. J. Q. B. 45,

of plant being unfit for the purpose being approved and followed. See
for which it is used, though no also Corcoran v. East Surrey Iron-

part of it is shown to be unsound. works Co. (1888), 58 L. J. Q. B.
See Smith v. Baker, [1891] A. C. 145; Moore v. Gimson (1889), 58

325; 60 L. J. Q. B. 683, discussed L. J. Q. B. 169; Morgan v.

and followed in Williams v. Bir- Hutchins (1890), 69 L. J. Q. B.
mino-ham Battery Co., [1899] 2 197; 38 W. R. 412 ; Brannigan «;.

Q. B. 338; 68 L. J. Q. B. 918; Robmson, [1892] 1 Q. B. 344; 61

and Carter v. Clarke (1898), 78 L. J. Q. B. 202; and Thompson «?.

L. T. 76, wher it was held that City Glass Bottle Co., [1902] 1
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d€'iit{r)\ or of amj fdlow-servant ivJwse orders he had to obey, and

was obeying, at the time of the accident (s) ; or through a fellow-

servant's obedience to stupid rules or instructions of his master [t)

;

or through the negligence of a fellow-servant having the charge

or control of any signal, points, locomotive engines, or train upon a

railway {u) ; in all these cases, the workman (or, if he dies, his

K. B. 233; 71 L. J. K. B. 145.

But in McGiffin v. Palmer's Ship-
building Co. (1882), 10 Q. B. D.
5 ; 52 L. J. Q. B. 25, it was
held that " any defect in the
condition of the ways " meant
a defect of a permanent or quasi-

permanent nature, so that an action

could not be brought for an injury
caused by a piece of iron having
been negligently left projecting

into the roadway. See also Paley
V. Garnett (1885), 16 Q. B. D. 52

;

34 W. R. 295; Howe v. Finch
(1886), 17 Q. B. D. 187 ; 34 W. E.
693; Pegram r. Dixon (1886), 55

L. J. Q. B. 447; 51 J. P. 198
;

Walsh V. Whiteley (1888), 21 Q.
B. D. 371; 67 L. J. Q. B. 586;
Willetts V. Watt, [1892] 2 Q. B.

92 ; 61 L. J. Q. B. 540 ; Tate i\

Latham, [1897] 1 Q. B. 502 ; 66

L. J. Q. B. 349. Defect in the

condition of machinery includes

the absence of proper means to

secure safety in the operation for

which the machinery is used

:

Stanton r. Scrutton (1893), 62 L. J.

Q. B. 405 ; 5 R. 244.

(r) In Osborne f. Jackson (1883),

11 Q. B. IJ. 619; 48 L. T. 642, it

was held that a man might be "in
the exercise of superintendence,"

though at the time vokmtarily
assisting in manual labour ; and
Shaffers v. General Steam Naviga-
tion Co. (1883), lOQ.B. D. 356; 52

L. J. Q. B. 260, was distingviished

on the ground that "the negligent

person there had two duties, and
was not negligent in his duty of

superintendence so as to cause the

accident."
(s) See Millward v. Midland Ry.

Co. (Ifc84), 14 Q. B. D. 68; 54

L. J. Q. B. 202, where the jdain-

tiif, a boy of fourteen, employed by
a railway company as a van guard,

had met with an accident (iron

window frames falling on him)

through obeying the directions of

the driver, and was allowed to re-

cover. But see also Bunker v.

the same railway company (1882),

where another boy who had done
what his foreman told him to do
was less fortunate in his litigation.
" In tills particular instance," said

the Court, " the plaintiff, being
under the age of filteen, knew that

by the rules of the defendant com-
pany he was not allowed to drive :

he therefore was not bound to obey
this order, as the foreman was not
a person to compel his obedience
to it." (47 L. T. 476 ; 31 W. R.
231.) See also Kellard v. Rooke
(1888), 21 Q. B. D. 367; 57 L. J.

Q. B. 599; Ray r. Wallis (1887),

51 J. P. 519 ; Howard v. Bennett
(1888), 68 L. J. Q. B. 129; 60

L. T. 152 ; Snowden v. Baynes
(1890), 25 Q. B. D. 193; 59 L. J.

Q. B. 325 ; and Wild v. Waygood,

[1892] 1 Q. B. 783 ; 01 L. J. Q. B.

391, where it was held that in

order to establish liability under
sect. 1, sub-sect. 3, of the Act, it is

not necessaiy that conformity to

the order should be the causa

caus<i)is of the injury, though there

must be an intimate connection

between the negligence, the injury,

and the conformity to the order.

[t) Rules or bye-laws having the

sanction of a governnunt deparlincnt

cannot be objected to as improper
or defective. Sect. 2, sub- sect. 2 ;

and see Whatley v. Hallcway
(1890), 62 L. T. 639 ; 54 J. P. 045

;

Baddeley v. Granville (1887). 19

Q. B. D. 423 ; 56 L. J. Q. B. 501.

(«) The term " railway " applies

to a temporary railway laid down
by a contractor for the purposes of

the construction of works : Doughty
V. Firbank (1883), 10 Q. B. D.
358 ; 52 L. J. JQ. B. 480. But a

steam crane, fixed on a trolley and
propelled by steam along a set of
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representatives) may sue his employer for compensation (y). If,

however, he was previously aware of the defect or negligence which

caused the injury, he must have told his master about it, or he will

be out of Court altogether (cr). The defence based upon the maxim

''volenti non fit injuria " is not affected by the Employers' Liability

Act, 1880 {ij).

Written (2) notice (which, however, may be excused on good

grounds in case of death), (jiving the name and address of the person

injured, and stating in ordinary language the cause and date of the

injury, must be served (a) on the employer within six weeks, and

the action must be commenced (in the county court, unless re-

moved [h) on the application of either party) within six months of

the accident. In the case of death, the action may be commenced

any time within twelve months from the time of death (c).

rails, is not a "locomotive engine"
within the section : Murphy v.

Wilson (1883), 52 L. J. Q. B. 524
;

48 L. T. 788. Trucks upon a

siding in a goods yard are '' upon
a railway," for the sidings form a

part of the line : Cox v. G. W. Ry.
Co. (1882), 9 Q. B. D. 106 ; 80

W. R. 816. In Gibbs v. G. W.
Ry. Co. (1884), 12 Q. B. D. 208 ;

53 L. J. Q. B. 543, it was held

that a jjerson who was employed

by a railway company to clean,

oil, and adjust the points was not

a " person having the charge or

control " of them. And as to who
is a person " having the charge of

a train," see McCord v. Cammell,

[1896] A. C. 57 ; 65 L. J. Q. B. 202.

{v) Sect. 1 ; and see Robins v.

Cubitt (1881), 46 L. T. 535.

ix) Sect. 2, sub-s. 3; and see

Stuart V. Evans (1883), 31 W. R.
706- 49 L. T. 138; Weblin v.

Ballard (1886), 17 Q. B. D. 122
;

3t W. R. 455; Griffiths v. London
and St. Katharine Docks Co. ( 1884)

,

13 Q B. D. 259; Martin v. Con-

nah's Quay AlkaU Co. (1885), 33

W. R. 216. In the last-mentioned

case a waggon was in a defective

state, of which the plaintiff was
aware, and he used it in such a

way as to cause injury to himself

when he knew how to use it and

might have used it so as not to

cause injury to himself. See also

McEvoy V. Waterford Steamship

Co. (1886), 18 L. R. Ir. 159.

(y) Thomas v. Quartermaine

(1887), 18 Q. B. D. 685 ; 56 L. J.

Q. B. 340. As to the meaning of

this maxim, the following cases

also should be consulted, namely :

Yarmouth v. France (1887), 18

Q. B. D. 647: 57 L. J. Q. B. 7 ;

Thrussell v. Handyside (1888), 20

Q. B. D. 359; 57 L. J. Q. B. 347;
Membery v. Great Western Ry.
Co. (1889), 14 App. Cas. 179; 58

L. J. Q. B. 563 ; Smith v. Baker,

[1891] A. C. 325 ; 60 L. J. Q. B.

683 ; and Williams v. Birmingham
Battery Co., [1899] 2 Q. B. 338

;

68 L. J. Q. B. 918.

{z) Moyle r. Jenkins (1881), 8

Q. B.D. 116; 51 L. J. Q. B. 112;
and see Keen r. Millwall Dock Co.

(1882), 8 Q. B. D. 482 ; 51 L. J.

Q. B. 277. The notice may pro-

bably be contained in several

documents.
[a) As to mode of service, see

Adams v. Nightingale (1882), 72
L. T. 424.

{h) An action may be removed
into the Superior Court (1) by cer-

tiorari, (2) by order of the High
Court, or (3) by order of the county
court where it turns out that the
amount is beyond the jurisdiction

of the county court. See the case

of Mvmday v. Thames Ironworks,
&c. Co. (1882), 10 Q. B. D. 59;
47 L. T. 351.

{c) Sects. 4 and 7.
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Defects and inaccuracies in tlio notice required by the Act are of Inaccurate

no consequence unless the judge before whom the case is tried notices,

believes two things, viz., Jirst, that the defendant is prejudiced in

his defence by the bad notice, and secondhj, that the defect or

inaccui'acy was not the result of accident or ignorance, but was for

the express purpose of misleading (rf). Moreover, "the notice is

supposed to be given by a person in a humble sphere of life, and
not possessed of much knowledge. It is to be written in ' ordinary

language,' that is, the party is to use his own untutored language.

If it is to be construed with vigorous strictness, the Act will be

made nugatory "(e).

It has been held that a defence to an action under the Employers'

Liability Act, 1880, that the j^laintiff has failed to give notice of

injury within the six weeks required by section 4, is a special

defence under a statute, and a defendant cannot avail himself of

such defence (no adjournment being asked for) unless he has filed

the five days' notice required by Ord. X. r. 10, of the County

Court Eules, 1889 (/).

The plaintiii in an action under the Employers' Liability Act, Amount
1880, cannot recover more than "such sum as may be found to recover-

be equivalent to the estimated earnings, during the three years
a_ f T^

^^

preceding the injury, of a person in the same grade employed 1880.

during those years in " a similar employment and the same dis-

trict {g). The word " earnings" means money or things capable of

being turned into money hy accurate estimation, such as rent, food

and clothes ; but it does not include a thing so vague as tuition

which an apprentice receives from his master fji). In Borlick v.

Head (?), it was held that a plaintiff might give evidence, not only

of the wages which he had been earning with the defendants, but

also of what he had been getting for overtime with another

employer. " Section 3 of the Employers' Liability Act, 1880,"

said Cave, J., " does not give a measure of damages, but the limit

of the maximum damages which may be awarded under that Act."

A contract by a workman not to claim compensation for personal Contract-

ing out of

Act.

{d) Sect. 7. In Carter v. Drys- Q. B. 452 ; and see Clarkson r.

dale (1883), 12 Q. B. D. 91 ; 32 Musgrave (1882), 9 Q. B. D. 386
;

W. R. 171, the plaintiff's notice 51 L. J. Q. B. 525.

did not give the date of the injury,
(
/') Conroy v. Peacock, [1897] 2

but the omission was held to be of Q. B. 6 ; GG L. J. Q. B. 425.

no consequence. See also Beckett {(j) Sect. 3.

V. Manchester Corp. (1888), 52 \h) Noel v. Redruth Foundry
J. P. 34G ; Previdi v. Gatti (1888), Co., [1896] 1 Q. B. 453 ; 65 L. J.

68 L. T. 762 ; 36 W. R. 670. Q. B. 330.

(e) Per Cave, J., in Stone V.Hyde (0 (1886), 34 W. R. 102; 53

(1882), 9 Q. B. D. 76 ; 51 L. J. L. T. 909.
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TlieWork-
men's
Compen-
sation

Acts, 1897
and 1900.

Liability

of certain

employers
to work-

injuries under the Act is valid; and, if tlie injury results iu death,

destroys the surviving relatives' right of action under Lord Camp-
boll's Act {k).

The second great change in the law of employers' liability to

servants for injuries sustained in their service was effected by the

Workmen's Comi^ensation Act, 1897 (/), which came into operation

on the 1st of July, 1898 ; and which was extended for the benefit of

workmen in agriculture by the Workmen's Compensation Act,

1900 (to).

Sect. 1 provides that (1) " If in any employment (») to which this

Act applies, personal injury by accident (o) arising out of and in the

course of the employment [p) is caused to a workman, his employer

{k) GrifBths i\ Dudley (1882), 9

Q. B. D. 357 ; 51 L. J. Q. B. 543.

(0 60 & 61 Vict. c. 37.

\m) 63 & 64 Vict. c. 22. To
entitle an applicant to compensa-
tion under this Act, it is not
necessary that the employment of

the workman, at the tiTiie of the
accident in respect of which com-
pensation is sought, should have
been "on or in or about " the land
of the employer. Smithers v.

Wallis, [1903] 1 K. B. 200 ; 72
L. J. K. B. 57.

(«) The employments are speci-

fied in sect. 7 (1). See post, p. 497.
{o) The meaning- to be given

to the word "accident" as used
in this Act has now been defi-

nitely determined by the House
of Lords in the recent case of

!Fenton v. Thorley & Co., Ld.,

[1903] A. C. 443 ; which overruled
HeusfV v. White, Lloyd v. Sugg,
and Walker v. LilleshaU Coal Co.,

[1900] 1 Q. B. 481 ; 69 L. J. Q. B.
188 ; and decided that the word
"accident" is used in the popular

and ordinary sense, and means a mis-

hap or untoward event not expected or

designed. Thus, a workman, em-
ployed to turn the vrheel of a
machine, by an act of over-exertion

ruptured himself, and was held to

have suffered an "injury by ac-

cident" within the meaniug of the
Act. So far as any of the earlier

cases conflict with this decision

they must of course now be taken
as overruled ; see and compare
the following cases, namely,
Boardman v. Scott, [1902] 1

K. B. 43; 71 L. J. K. B. 3 ; and
Timmins v. Leeds Forge Co.
(1900), 83 L. T. 120; 16 T. L.
R. 521 (ruptures through lifting

beam and planks) ; Dunham v.

Clare, [lt)02] 2 K. B. 292
; 71

L. J. K. B. 683 (blood-poisoning
supervening) ; and Thompson v.

Ashington Coal Co. (lyOl), 84
L. T. 412, where a miner died
from blood-poisoning caused by a
piece of coal working into his knee
as he knelt at work.

{p) These words have already
given rise to a considerable amount
of litigation. In Smith v. L. k, Y.
Ry. Co., [1899] 1 Q. B. 141; 68

L. J. Q. B. 51, a ticket-collector

got upon the foot-board of a train

after it had started, not for any
object of his employment, but for

his own pleasure ; in getting off he
was injured, and it was held that
the accident was not one "arising
out of " his employment. In Lowe
V. Pearson, [1899] 1 Q. B. 261 ; 68

L. J. Q. B. 122, a similar decision

was given, where a boy was em-
ployed in a pottery ; his duty was
to make balls of clay and hand
them to the woman working at a
machine ; he was forbidden to in-

teifei'e in any way with the
machinery, and he su.stained an
injury through attempting to clean
the machine while the woman was
temporarily absent. A disobedi-

ence to orders, however, does not
take a workman's action out of the
course of the employment unless

the order Vmnts thr scope of the

employment : see Whitehead v.
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shall, subject as hereinafter mentioned, be liable to pay compensa men for

tion in accordance with the First Schediile to this Act." injuries.

(2) " Provided that—
(a) The employer shall not be liable under this Act in respect of Disable-

any injury which does not disable the workman for a ^^^^nt must

period of at least two weeks from earning fuU wages at the
^-^^o weeks

work at which he was employed (5)

;

iu duia-

(b) "\^Tiere the injury was caused by the personal neghgence or *^°"'

wilful act of the employer, or of some person for whose -l "^^

,

, . ., .
caused by

act or default the employer is responsible, nothing in this personal

Act shall affect any civil liability of the employer, but in negli-

that case the workman may, at his option, either claim ^/?if ^i ?^.i.

compensation under this Act or take the same proceedings

as were oj)en to him before the commencement of this

Act (»•) ; but the employer shall not be liable to paj- com-

pensation for injury to a workman by accident arising out

of and iu the course of the employment both independently

of and also under this Act, and shall not be Kable to any

proceeding independently of this Act, excej^t in case of

such i)ersonal negbgence or wilful act as aforesaid

;

(c) If it is proved that the injuiy to a woikman is attributable Injury

to the serious and wilful misconduct of that workman, anv ^^tribu-
•^

-^ table to

serious

Reader (1901), 70 L. J. K. B. 546

;

of iron thrown in anger by one of

84 L. T. 514. A workman who two other boys in the same em-
is injured in a place not under ploymeut at the other, neither of

his employer's control while going them being at the time engaged
to or returning from his work is upon his work, and the Court of

not within the provisions of the Appeal held that the accident

Act : per Smith, L. J., in Holness causing the injury did not arise

V. Maekay, [1899] 2 Q. B. 319 ; out of the employment of the

68 L. J. Q. B. 724. In Rees r. injured boy within the meaning of

Thomas, [1899] 1 Q. B. 1015; 68 the section.

L. J Q B. 539, it was held that an
^^ g^^ Chandler v. Smith. [1899]

accident happemng to a work.nan
^
^> -g_ .^g gg ^ j ^

-gL^^^^

who, while m his master s employ- '

ment and on his master's work, (r) A workman who has exer-

does upon an emergency an act in cised his option, and brought his

the interests of his master outside action under the Act of 1880, is

the scope of what he was employed not entitled, when he has failed in

to do, and suffers injury while such action, to take proceedings
doing the act, is within the pro- under the Act of 1897, when he
visions of the Act. In Armitage has not applied in that action for

V. L. & y. Ry. Co.. [1902] 2 K. B. compensation to be assessed under

178; 71 L. J. K. B. 778, one of a sect. 1, sub-sect. 4, of the Act of

large number of boys emploj-ed in 1897. See Edwards r. Godfrey,

the coach-painting department of [1899] 2 Q. B. 33;i ; 68 L.J. Q. 13.

the works of a railway company, 666 ; and Isaacson v. New Grand,
while engaged in his work, received Ltd., [1903] 1 K. B. 539 ; 72 L. J.

an injury by a blow from a piece K. B. 227.
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and wilful

miscon-
duct of

•workman.

Arbitra-

tion.

Mistake
as to pro-

ceedings.

Time for

taking
proceed-
ings and
notice of

injury.

Contract-

ing out.

Sub -con-

tracting.

compensation claimed in respect of that injury shall be

disallowed" (.s).

Sub-sect. (3) of tbis section provides for tbe settlement by arbi-

tration of questions as to whether the employment is one to which

the Act applies, and also as to the amount or duration of the com-

pensation {t). The procedure in such arbitration is given in the

Second Schedule to the Act.

Mistakes as to proceedings are provided for by sub-sect. (4) of

the first section (»).

Sect. 2 deals with the notice of accident and the time for claiming

compensation.

The notice of accident («) is to be given as soon as practicable

after the happening thereof ; the want of, or defect, or inaccuracy

in the notice is not to be a bar to the proceedings if it is found that

the employer is not i^rejudiced in his defence, or that the want,

defect, or inaccuracy '

' was occasioned by mistake or other reason-

able cause "(?/)•

The claim for compensation must be made within six months of

the accident. But this does not mean the commencement of

judicial proceedings (z). An agreement to pay compensation may
bar the employer from pleading the time limit (a).

Sect. 3 provides that workmen may contract themselves out of

the Act if the contract provides a scheme of compensation which

the Registrar of Friendly Societies certifies is on the whole not less

favourable to the workmen than the Act.

Sect. 4 provides that the employer shall be liable to the workmen

of sub-contractors, unless the work is merely anciUari/ or incidental

to, and is no part of, or process in, the trade or business of the

employer {V),

(s) As to what amounts to

"serious and wilful misconduct,"
see MacNicliolas v. Dawson, [1899]

1 Q,. B. 773; 68 L. J. Q. B. 470;
Lowe V. Pearson, supra; Rumboll
V. Nunnery Colliery Co. (1899), 80

L. T. 42 ; Eees v. Powell Coal Co.

(1900), 64 J. P. 164; John v.

Albion Coal Co. (1901), 18 T. L. R.
27.

{t) See Field v. Longden, [1902]
1 K. B. 47; 71 L.J. K. B. 120.

(m) See Edwards v. Godfrey,

[1899] 2 Q. B. 333 ; 68 L. J. Q. B.

666 ; Cattermole v. Atlantic Trans-
port Co., [1902] 1 K. B. 204; 71

L. J. K. B. 173.

{x) See Perry v. Clements (1901),

17 T. L. E. 525; and Elliott v.

Liggins, [1902] 2 K. B. 84; 71

L. J. K, B. 483.

{}/) Osborn v. Vickers, [1900] 2

Q.B. 91 ; 69 L. J. Q. B. 606.

(2) Powell V. Main Colliery Co.,

[1900] A. C. 366; 69 L. J. Q. B.

758.

[a) Wright v. Bagnall, [1900] 2

Q. B. 240; 69 L. J. Q. B. 551.

But see Randall r. Hill's Dry Dock
Co., [1900] 2 Q. B. 245 ; 69 L. J.

Q. B. 554.

ih) See Cooper and Crane v.

Wright, [1902] A. C. 302; 71

L. J. K. B. 642 ; overruling Cass
V. Butler, [1900] 1 Q. B. 777 ; 69

L. J. Q. B. 362. As to the mean-
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Sect. 5 provides tliat tlie workmen shall, in case of tlie baukru2)tcy

of the employer, have a first charge on any sum to which the latter

is entitled from insurers in respect of his liabilities under the

Act (c).

Sect. 6 provides that when a stranger is liable apart from the Act
the workman may proceed either against him or against the

employer, and in the latter case the employer is entitled to be

indemnified by the stranger (cZ).

Sect. 7 gives the employments to which the Act applies, which

are as follows:—"On or in or about a railway (e), factory (/),
mine ((/), quarry, or engineering work (Ji), or on, in or about any
building which exceeds thii'ty feet in height, and is either being

constructed or repaired hj means of a scaffolding, or being de-

molished, or on which machinery diiven by steam, water, or other

mechanical power, is being used for the purj^ose of the construction,

repair, or demolition thereof (/).

Bank-
ruptcy of

employer.

Recovery
of da-
mages
from
stranger.

Appli-
cation of

Act and
defi-

nitions.

ing of '

' ancillary or incidental to,
'

'

see Pearce r. L. & S. W. Ry. Co.,

[1900] 2 Q. B. 100 ; 69 L. .J. Q. B.
683 : Wrigley v. Bagley, [1901] 1

K. B. 780; 70 L. J. K. B. 538
;

Knight V. Cubitt, [1902] 1 K. B.

31 ; 71 L. J. K. B. 65; Bush r.

Hawes, [1902] 1 K. B. 216; 71

L. J. K. B. 68 ; and see Vamplew
r. Parkgate' Iron Co., [190;i] 1

K. B. 851 ; 72 L. J. K. B. 575 ; a

case of an independent contractor.

(() See Kniveton v. Northern
Employers Co., [1902] 1 K. B.

880; 71 L. J. K..B. 5S8.

{d) See Appleby v. Horseley,

[1899] 2 Q. B. 521 ; 68 L. J. Q. B.

892; Perry v. Clements (1901), 17

T. L. R. 525 ; G. N. Ry. Co. v.

Whitehead (1902), 18 T. L. R. 816
;

Thompson v. N. E. Engineering
Co., [1903] 1 K. B. 428.

[() A refreshment room at a
station is not part of a railway :

Milner v. G. N. Ry. Co.. [1900] 1

Q. B. 795 ; 69 L. J. Q. B. 427.

if) Powell V. Brown, [1899] 1

Q B. 157; 68 L. J. Q. B. 151;
Lowth V. Ibbotson, [1899] 1 Q. B.
1003 ; 68 L. J. Q. B. 465 ; Fenn v.

Miller. [1900] 1 Q. B. 7s8 ; 69

L. .J. Q. B. 439; MerrilU'. Wilson,

[1901] 1 K. B. 35; 70 L. J. K. B.

97 ; Na>li v. Holliushcad, [1901] 1

K. B. 700; 70 L. .7. K. B. 571
;

Raine v. Jobeon, [1901] A. C. 404
;

S.— C.

70 L. J. K. B. 771 ; Atkinson r.

Lumb, [1903] 1 K. B. 861 ; 72
L. J. K. B. 460.

{g) Turnbull v. Lambton Col-
lieries Co. (1900), 82 L. T. 589;
16 L. T. 369.

(/<) Chambers t\ Whitehaven,
[1899] 2 Q. B. 132 ; 68 L. J. Q. B.
740; Atkinson v. Lumb, [1903] 1

K. B. 861 ; 72 L. J. K. B. 460.

( /) Where an accident happens to

a workman emploj'ed on a building
in the course of construction which,
although intended when completed
to exceed 30 feet in height, does
not at the time of the accident
exceed that height, the Act does
not ap25ly : Billings v. Holloway,
[1899] 1 Q. B. 70 ; 68 L. J. Q. B.
16 ; but see Knight r. Cubitt,

[1902] 1 K. B. 31 ; 71 L. J. K. B.
65 ; sec also MacGrath v. Neill,

[1902] 1 K. B. 211 ; 71 L. J.

K. B. 58. The Act docs apply to

employment on a building in which
machinery driven by steam is being
used for the purpose of the con-
struction, although tlic building
does not exceed 30 feet in height

:

Mellor V. Tomkinson, [1899] 1 Q.
B. 374; 68 L. J. Q. B. 214; tho
height of a building will gi nerally

bo measured to the ridgc^ of tlio

roof: lloddinott t'. Newton, [1901]
A. C. 49; 70 L. .J. K. 15. 150;
whether a structure is a " scaffold-

K Iv
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Workmen
of Cro vvn.

Scale and
conditions

of com-
pensation.

Factory
and Work-
shop Act,
1901.

Volun-
teers.

Servant
lent to

third

party.

The
Petrel.

The Act ai^plies to workmen of the Crown, except tliose in the

naval or military service. (Sect. 8.)

The First Schedule to the Act gives the compensation, which is

not to exceed £300 in case of death, or £1 per week in case of dis-

ablement (/i).

It has been decided that a County Court judge has no power to

entertain an ai^plication for a new trial of an arbitration under this

Act(0.

Eeferenco should also be made to the provisions of the Factory

and Workshop Act, 1901 (1 Edw. 7, c. 22); and to the recent case

of Stevens v. General Steam Navigation Co. {m).

A person who volunteers to assist servants engaged in their work

becomes their fellow-servant so far as an action for personal injuries

against the employer is concerned {n). But the consignee of goods

who, with the employer's assent, assists the employer's servants to

unload is not a volunteer (o).

If a person lends his servant to another for a particular employ-

ment, the servant, for anything done in that particular employment,

mixst be considered as the servant of the man to whom he is lent,

although he remains the general servant of the person who lent

him(p).

It may be here mentioned that it has been decided that where

ing" within the Act is a mixed
question of law and fact : lb,

;

and see also Dredge v. Conway,
[1901] 2 K. B. 42 ; 70 L. J. K. B.
494 ; Veazey v. Chattle (1901), 71

L. J. K. B. 252 ; 85 L. T. 574
;

Marshall r. Eudeforth, [1902] 2

K. B. 175 ; 8t3 L. T. 7o2 ; and
Elvin r. Woodward, [1903] 1 K. B.
838. In Francis v. Turner Brotliers,

[1900] 1 Q. B. 478 ; 69 L. J. Q. B.

182, it was decided that a workman
who is sent by his employers on
their business to the factory of a

third party, and is there injured by
accident, is uot entitled to compen-
sation luider the Act ; and this

case was approved by the House
of Lords in Wrigley v. Whittaker,

[1902] A. C. 299 ; 71 L. J.K.B.600.
[k) It is outside the scojie of this

treatise to include even the most
importaut of the many cases which
have been reported in order to

elucidate or construe this loosely-

drawn schedule. The reader is,

consequently, referred to one of

the many books specially written

on the subject.

(/j Mountain i\ Parr, [1899] 1

Q. B. 805; 68 L. J. Q. B. 447.

[m) [1903] 1 K. B. 890; 72
L. J. K. B. 417.

(w) Degg V. Midland Ry. Co.

(1857), 1 H. & N. 773: 26 L. J.

iCx. 171 ; and see Abraham v. Rey-
nolds (1860), 5 H. >!c N. 143 ; 8 W.
R. 181 : Putter r. Faulkner (1861),
1 B. & S. 800 ; 31 L. J. Q. B. 30.

((>) Wright V. L. & N. W. Ry.
Co. (1876), 1 Q. B. D. 252; 45
L. J. Q. B. 570 ; and see Holmes
r. N. E. Ry. Co. (1871), L. R. 6

Ex. 123 ; 40 L. J. Ex. 121.

{p) Donovan v. Laing, [1893]
1 Q. B. 629 ; 63 L. J. Q. B. 25
following Rourke v. White Moss
Colliery Co. (1877), 2 C. P. D. 205
46 L. J. C. P. 283 ; but see Wal-
dock r. Winfield, [1901] 2 K. B
596 ; 70 L. J. K. B. 925, where
these cases are distinguished. S?e
also Union Steamship Co. v.

Claridge, [1894] A. C. 185 ; 63
L. J. P. C. 56 ; and Jones v.

Scullard, post, p. 504,
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two vessels came into collision with eacli other, belonging to

the same owners and the same line, and frequenting the same port

and river in which the collision occurred, the master and crow of

one vessel are not in a common employment with the master and

crew of the other vessel ((?).

Liability of a Contracting Couipauy for Akgligciia

of a Second Company.

THOMAS V. RHYMNEY RAIL^V^AY CO. (1871) [ns]

[L. R. 6 Q. B. 2G6; 40 L. J. Q. B. 89.]

Mr. Thomas was a railway passenger from Caerphilly

to Cardiff. Midway between these two stations was

Llandalf . From Caerphilly to Llaudaff the line belonged

to the Ehymney Railway Company, and from Llandaff

to Cardiff to the Tatf Vale Railway Company, the Llandaff

Station being also the exclusive property and under the

exclusive control of the latter company. The Rhymney
Railway Company, however, had running powers over the

line from Llandaff to Cardiff, and issued through tickets

for the whole journey from Caerphilly to Cardiff. It was

one of these tickets that Mr. Thomas took ; and his con-

tract therefore was with the Rhymney Railway Company.

All went well till the episcopal city was reached ; but at

Llandaff station the station-master, a servant of the Taff

Yale Company, was guilty of a gross piece of bungling.

He allowed the train in which Mr. Thomas was travelliiia-

to leave the station only throe minutes after an engine and

tender of the Taff Yale Comj)any, carrying no tail liglit,

(^/) Tlie Tetrcl, [1893] P. 230 ; G2 L. J. P. 92.

K K 2
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Blake's

case.

Mr. John
on board
the
steamer.

Contract-
ing com-
pany not
respon-
sible for

collateral

opera-
tions.

tliougli the nig-lit was very dark, had started on the same

line of rails. The consequence was that Mr. Thomas's

train ran into the engine and tender, and Mr. Thomas,

with other passengers, was much hurt. The question was

whether the Rhymney Company were responsible to the

plaintiff for the negligence of the Taff Vale Company, and

it was held that they were, for it was with them that the

contract had been made.

In deciding Thomas v. The Ehymney Ey. Co., the jiidgea fol-

lowed a case of Great Western Ey. Co. v. Blake (r), holding that it

made no difference as to the defendants' liability whether they ran

over the other company's line by virtue of running jjowers con-

ferred on them by Act of ParJiament or by arrangement.

The principle is not confined to railway companies. A Mr. John

wished to go by the defendant's steamboat from Milford Haven to

Liverpool. Passengers embarking with that obj ect used first to go

on board a hulk in the harbour belonging not to the defendant,

but to a Mr. "Williams ; and thence they would go on board the

steamer. Through the negligence (presumably) of Mr. Williams,

a certain hatchway on board this hulk was left unprotected, and

Mr. John after taking his ticket fell down it (s). For this disaster

the steamboat proprietor was held responsible, on the principle that

he must be taken to have warranted that no part of the road should

be defective through negligence.

It is to be observed, however, that the contract of a company

with the person to whom they have issued a ticket as to accidents

happening through other people's negligence extends only to persons

connected with cai'rying the passenger. They are not responsible

for collateral operations. In a case some years ago a gentleman

took a ticket from the Midland Eailway Company to be canied by

them on their line from Leeds to Sheffield. The London and North

Western Eailway Company had running powers over a portion of

the line, and through the driver disobeying the Midland signals,

one of their trains dashed into the Midland train and injured the

traveller bound for Sheffield. He brought his action, but was not

successful, because, as he was informed, the judges " cannot con-

nect with the management of the railway something which is the

dii-ect effect, not of defective regulations of the company, not of

(r) (1S62), 7 H. & N. 987;

L. J. Ex. 346.

31 {s) John V. Bacon (1870), L. R.
5 C. F. 437 ; 39 L. J. C. P. 365.



NEGLIGENCE OF BATLWAY COMPANIES. 501

any act to which, they were parties, not of the neglect of any person

whose services they use, but of the neglect of some persons over

whom they have no control whatever, and of whose services they

do not make use "
(#).

A railway company may protect itself by an unsigned condition Effect of

from liability for the loss of goods beyond its own line, the Eailway conditions

and Canal Traffic Act only having reference to a comi:)any's own liabilitv.

line. The chief authority for this is a case where a person, having

taken a ticket from the South Eastern Eailway Company to go

from London to Paris, lost his portmanteau between Calais and

Paris on the Great Northern of France Eailway (»). In another

case it appeared that a Mr. Burke had taken from the South

Eastern Eailway Company a return ticket to Paris. On the ticket

was a condition (which Mr. Biu'ke never read or knew anything

about) that the company would not be responsible for anything

happening off their lines. Mr. Burke was injured on some French

railway, which his ticket entitled him to travel over, and he went

to law with the South Eastern Eailway. But it was held that the

condition, though they had not taken any sufficient steps to bring

it to the plaintiii"s notice, absolved them from responsibility (x).

As to when the injured traveller can sue the company that has Suing the

been negligent, instead of the company that has given him a ticket, other

the cases of Foulkes v. Metropolitan Ey. Co. (y) and Hooper v.

L. & N. W. Ey. Co. (2) may be consulted.

Other cases that may be referred to on the subject-matter of this Other

note are Daniel v. Met. Ey. Co. (1871), L. E. 5 H. L. 45 ; 40 L. J.
^^^^^•

C. P. 121 ; Birkett v. Whitehaven Junction Ey. Co. (1859), 4 H. &
N. 730 ; 28 L. J. Ex. 348 ; Buxton v. N. E. Ey. Co. (1868), L. E.

3 Q. B. 549 ; 37 L. J. Q. B. 258 ; Muschamp v. Lancaster and

Preston Ey. Co. (1841), 8 M. & W. 421 ; 5 Jur. 656; Coxon v. G. "W.

Ey. Co. (1860), 5 H. & N. 274 ; 29 L. J. Ex. 165 ; Welby c. West

CornwaU Ey. Co. (1858), 2 H. & N. ^703 ; 27 L. J. Ex. 181 ; CoUins

V. Brist. & Ex. Ey. Co. (1860), 29 L. J. Ex. 41.

(f) Wright V. Midland Rv. Co. 10 Q. B. D. 178 ; 52 L. J. Q. B.

(1873), L. R. 8 Ex. 137 ; 42"'L. J. 121 ; Richardson r. Rowntree,

Ex. 89. [1894] A. C. 217; 63 L. J. Q. B.

{u) Zunz V. S. E. Ry. Co. (1869), 283. See also ante, p. 318.

L R. 4 Q. B. 539 ; 38 L. J. Q. B.
^^^^ ^,ggQ^^ ^ (. p_ jy j-- . ^g

209. T T p P "ifii

(z) Burke r.S.E.Ry. Co. (1879),
^- <} ^-

^^
i^^-

5 C. P. D. 1 : 49 L. J. C. P. 107
;

(s) (1880), 43 L. T. 570; 50 L.J.
and see Watkins v. Rvmill (1883), Q. B. 103.
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Person Einployi}ig Contractor not Generally

Responsible.

[119] QUARMAN v. BURNETT. (1840)

[6 M. & W, 499 ; 4 Juk. 969.]

The defendants were a couple of elderly ladies residing

in Lambeth. They kept a carriage of their own, but

neither horses nor coachman, and they were in the habit

of hiring both from a job-mistress named IVEortloek. They

generally had the same horses, and always the same coach-

man, a man named Kemp. They paid him 2s. a Aveeh,

but he received regular wages from Miss Mortlock. The

man had a regular Burnett livery, which he always put

on when he drove the elderly ladies, and which used to

hang up in their hall.

One day Kemp drove the ]\Iisses Burnett out as usual,

and after depositing them at their door went in himself to

leave his livery. He knew the horses well, and trusted

them to stand still while he was changing his coat. The

horses, however, got frightened at something, and bolted,

finally upsetting the plaintiff and severely injuring him.

The question now was whether Kemp was the servant

of the Burnetts, so as to make them responsible for what

had happened, on the principle respondeat siqierio)'. Counsel

for the plaintiff made great capital out of the livery, the

weekly payments, and similar circumstances tending to

show that the defendants were the dominte pro tempore;

but in the end it was held that they were not liable («).

(rt) The same point had beau 319) i^\j discussed, but, through
previously (in Laugher v. Pointer , ,. . . , ,, , ., ,

(1826), 5 B. & C. 547 ; 29 R. R. ^° ^^^^^ division, left undecided.
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REEDIE V. LONDON & NORTH WESTERN [120]

RAILWAY CO. (1849)

[4 ExcH. 244 ; 20 L. J. Ex. 65.]

The London & North Western Eailway Company,

being engaged in constructing a line between Leeds and

Dewsbuiy, agreed with some contractors named Crawshaw

that the latter should make two miles of it in a particular

part. By the terms of this agreement the company were

to have a general right of superintending the progress of

the work, and if the contractors employed incompetent

workmen, the power to dismiss them. This being the

agreement between the company and the contractors, it

happened that Mr. Eeedie was one day taking a cpiiet

stroll along the Gomersall and Dewsbury turnpike road,

and was just passing under one of the company's viaducts

in the part of the line which was being done for them by

Messrs. Craw^shaw & Co., when by the carelessness of one

of the contractors' workmen a big stone fell from above

and killed him.

This action was brought by the widow under Lord

Campbell's Act ; but she was unsuccessful, as the w^ork-

man whose negligence had caused Mr. Eeedie's death was

considered not to be a servant of the railway company,

notwithstanding their power to dismiss him for incom-

petence.

To make one person responsible for the negligence of another, it Person

must be shown that the relation of master and servant subsisted emi^loying

, , ., contractor
between them. ^^^ <rene-

" I apprehend it to be a clear rule," said Willcs, J., in 1870, " in rally liable

aFcertaininj? who is liable for the act of a wrong-doer, that vou *"^" ^'^'^'

.

<^ ' J traftor s
m.ust look to the wrong-doer himself or to tlie first person in the ne„ii.

ascending lino who is the employer and has control over the work, gence.
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liable " {h).

The recent case of Jones v. Scullard (c) should be compared with

Quarman v. Burnett. The owner of a brougham and horse, with

its harness, kept them at a livery stable. He had no coachman,

but hired a driver from the livery stable keeper at a certain weekly

sum. The livery stable keeper paid the driver's wages. The owner

of the equij^age supplied the driver with a full suit of livery clothes,

and there was evidence that the driver had been approved of by the

owner. The horse was new to London life, and had only been

driven a few times in the brougham by the driver ; its peculiarities

and characteristics were unknown both to the livery stable keeper

and also to the driver. It was held that the inference to be drawn

from the circumstances was that the driver was the servant, not of

the livery stable keeper, but of the owner of the equipage, who was

liable for injuries caused to a third person through the neghgenco

of the driver whilst driving the equipage. In distinguishing this

case from Quarman v. Burnett, Lord Eussell, C. J., said :
" In the

present case the horse which was being driven was the property

of the defendant ; and, secondly, not only was it his property, but

it was one which he had only recently purchased, and with which,

consequently, the driver supplied by the Hvery stable keeper had

but an imperfect acquaintance. Both these matters are to my mind

onaterial."

Quarman v. Burnett was followed in Jones v. The Liverpool

Corporation (rf), where a person named Dean had contracted with

the corporation, as urban sanitary authority, to supply by the

day a driver and horse for their watering-cart. In an action to

recover damages for injuries caused by the negligent conduct of

the driver whilst in charge of the cart, it was held that the defen-

dants were not liable.

A contractor exercising an independent employment is not the

servant of the person who engages his services, and does not make

such person liable for any torts he or his servant may commit (e).

Nor, again, is a sub-contractor the servant of the contractor who

(h) Murray v. Currie (1870),

L. R. 6 C. P. 24; 40 L. J.

C. P. 26.

{c) [189^] 2Q. B. 565; 67 L. J.

Q. B. 895. See also Rourke v.

White Moss Colliery Co. (1877), 2

C. P. D: 205 ; 46 L. J. C. P. 283
;

distinguished in Waldock v. Win-
field, [1901] 2 K. B. 596; 70 L. J.

K B 925
'(^"(1885), 14 Q. B. D. 890; 64

L. J. Q. B. 345. This ease was
discussed in Donovan v. Laing,
[1893] 1 Q. B. 629; 63 L. J. Q. B.
25 ; and see Waldock v. Win field,

supra.

{e) Milligan v. Wedge (1840), 12

Ad. &E. 737; 1 Q. B. 714.
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has employed him. A railway company entered into a contract

with A. to make part of their line. A. contracted with B. to build

a bridge in that part of the line, and B. in his turn contracted with

0. to erect a scaffold, which was necessary for the building of the

bridge. Through the negligence of C.'s workmen somebody tumbled

against the scaffold and by-and-by brought an action against B.,

the builder of the bridge, for personal injiuies. But it was held

that he ought to have sued C, if anybody (/).

There are, however, some exceptional cases in which a person Excep-

emplojT.ng a conti-actor is liable for the contractor's wrongful tioi^s.

acts :

—

1. Where the emploijer personally interferes. Inter-

The proprietor of some newly built houses had his attention ference.

drawn by a policeman to the fact that a contractor he had employed

to make a drain had left a heap of gravel by the roadside. The
proprietor said he would get it removed as soon as possible, and

paid a navvy to cart it away. The navvy did not do his work
thoroughly, and a person driving home was upset and injured. In

an action by this person against the proprietor, Quarman v. Bur-

nett was cited for the defence, and it was urged that it was the

contractor who was liable. But the proprietor was held liable, on

the ground that it did not appear that the conti'actor had undertaken

to remove the gravel, and the proprietor had busied himself about

it(^).

2. Where the thing contracted to he done is unJawfid. Illegality.

A company, without the special powers for that j^urpose which

they ought to have had, emi^loyed a contractor to open trenches in

the streets of Sheffield. The plaintiff, walking down the street, fell

over a heap of stones left there by the contractor, and broke her

arm. She succeeded in getting damages out of the company, the

distinction being clearly drawn between a contractor being employed

to do something lawful and to do something unlawful (//).

3. Where the thine/ contracted to be done is perfectly lairful in itself, Injurious

but injurious cortsequences must in the natural course of things arise, coiise-

unless effectual means to prevent them are adopAed.
qu uc

The defendant, wishing to rebuild his house, employed a contractor guarded

to pull it down and erect a new one. The contractor undertook the against,

risk of supporting the plaintiff's house during the work, and to make ^ower v.

good any damage and satisfy any claims arising thereon ; but tho

(/) Knight V. Fox (1850), 5 Ex. C. B. o78: 14 L.J. C. P. 184.

721 • ''O L J Ex *9 U') l^llis v. Sheffield Gas Com-
sumers' Co. (1853), 23 L. J. Q. B.

(y) Burgess v. Gray (1845), 1 42- 2 El. & Bl. 767.
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defendant was held liable for injury to the plaintiff's house caused

by the insufficiency of the means taken by the contractor to support

it(0.

The same thing was held in Hughes v. Percival (k), which was

also a case of dangerous building operations. And this principle

was again approved and applied in the later case of Black v.

Christchurch Finance Co. (/).

" In my opinion," said Smith, L. J., in the most recent case(»H)

on this subject, " since the decision of the House of Lords in Hughes

V. Percival, and that of the Privy Council in Black v. Christchurch

Finance Co., it is very difficult for a person who is ejigaged in the

execution of dangerous works near a highway to avoid liability by

saying that he has employed an independent contractor, because it

is the duty of a person who is causing such works to be executed

to see that they are properly carried out so as not to occasion any

damage to persons passing by on the highway."

4. Where an emploi/er is bound by statute to do a thing efficiently.

A railway company were authorized by Act of Parliament to

make an opening bridge over a navigable river. They employed a

contractor, and that gentleman ingeniously made them a bridge

which would not open. The plaintiff's vessel was in consequence

prevented from navigating the river, and the comjiany were held

responsible to him {ii).

5. When the case falls within sect. 4 of the WorJcrnen's Compensation

Act, 1897 (o).

The following cases may also be referred to on the subject-matter

of this note :—Gray v. Pullen (1864), 5 B. & S. 970 ; 34 L. J. Q. B.

265; Glover v. East Lond. Waterworks Co. (1868), 17 L. T. 475;

16W. E. 310; Blake i'. Thirst (1863), 2 H. & C. 20; 32 L. J. Ex.

1S8; Bush v. Steinman (1799), 1 B. & P. 404; Angus v. Dalton

(1881), 6 App. Ca. 740; 50 L. J. Q. B. 68», post, p. 523.

(i) Bower v. Peate (1876), 1

Q. B. D. 321 ; 45 L. J. Q. B. 446.

{k) (1883), 8 App. Cas. 443; 52

L. J. Q. B. 719.

[1) [1894] A. C. 48; 63 L. J.

P. C. 32.

[ni) Holliday v. National Tele-

phone Co., [1899] 2 Q. B. at p. 400
;

68 L. J. Q. B. 302, 1016. See
also Hardaker v. Idle District

Council, [1896] 1 Q. B. 33o ; 65

L.J. Q. B. 363; Penny v. Wimble-

don Urban Council, [1898] 2 Q. B.
212 ; 67 L. J. Q. B. 754 ; affirmed

by C. A., [1899] 2 Q. B. 72; 68

L. J. Q. B. 704 ; and The Snark,

[1899] P. 74 ; 68 L. J. P. 22.

(«) Hole V. Sittingbourne Ey.
Co. (1861), 6 H. & N. 488; 30

L. J. Ex. 81.

(o) 60 & 61 Vict. c. 37. ^eeante,

p. 494 ; and see Fitzpatrick v.

Evans, [1902] 1 K. B. 505 ; 71

L. ,1. K. B. 302.



RESPONDEAT SUPERIOR. 507

Responsibility of Masterfor Torts of Servant.

LIMPUS V. LONDON GENERAL OMNIBUS CO- [121]

(1862)

[32 L. J. Ex. 34 ; 1 H. & C. 526.]

" During the journey," say the regulations of the London

General Omnibus Company, " he must drive his horses at

a steady pace, endeavouring as nearly as possible to work

in conformity with the time list. He mud not on amj

account race icith or obstruct another omnibus, or hinder or

annoy the driver or conductor thereof in his busi)ies-s, whether

such omnibus be one belonging to the compani/ or othoicise.''

In defiance of this excellent rule one of the company's

drivers obstructed and upset a rival 'bus belonging to the

plaintiif. In an action for the damage so done it was

urged for the defendants that the driver was acting con-

trary to his orders, and therefore outside the scope of his

employment. This contention, however, was not successful,

for it was held that though the driver had acted recklessly

and improperly and in disobedience to his express orders,

he had acted, as he thought, for the good of his employers,

and sufficiently in the course of his employment "to make

them liable.

POULTON V. LONDON & SOUTH WESTERN [122]

RAILWAY CO. (1867)

[L. E. 2 Q. B. 534; 36 L, J. Q. B. 294.]

Mr. Poulton, a horse dealer, took a horse to the

Salisbury Agricultural Show, and, after winning any

number of prizes, returned with it to Romsey. When he
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ari'ived at bis destination he gave up a ticket for himself,

and a certificate for his horse. This, however, did not

satisfy the station-master, who called upon him to pay

Os. lOfA for the carriage of the horse, under a mistaken

notion that it could not he carried free by that train.

Poulton refused to pay this sum, and was consequently

arrested by a couple of policemen acting under the station-

master's orders, and detained in custody till it was found

by telegraphing that Poulton was right and the station-

master wrong.

The injured horse dealer now brought an action against

the railway company for false imprisonment, but was

defeated on a point of law. They successfully answered

his claim by saying that, as they themselves would have

had ho right to apprehend the plaintiff for not paying his

horse's fare, so their servant the station-master could have

had no implied authority from them to do what he did.

In order tliat a master may be responsible for a tort committed

by bis servant, tbe latter must in general have been acting in the

course of his regular employment {x>)- If while driving me, or driving

on my business, my servant negligently injures a person, I am
clearly liable. So am I even if the accident occurs while the

servant is temporarily deviating for a purpose of his own. A con-

tractor gave strict orders to his workmen that they were not to

leave their horses, or to go home during the dinner hour. One of

them, however, disobeyed these orders, and went home to his

dinner a quarter of a mile off, leaving his cart and horse standing

unattended outside. They ran away, and injured the plaintiff's

railings. The man's master was held responsible, on the ground

that the workman ifas acting within the general scope of Ms authority

to conduct the horse and cart during the day (q).

But if the enterprise is entirely the servant's—if, for instance, he

{jj) Beard r. London General

Omnibus Co., [1900] 2 Q. B. 530
;

69 L. J. Q. B. 895, where the con-

ductor of an omnibus took upon
himself to act as driver, and was
held not to be acting therein within

the scope of his authority. But

Farrant, [1897]
L. J. Q. B. 122,

see Engelhart
1 Q. B. 240; 66
ante, p. 459.

[q) Whatman v. Pearson (1868),
L. R. 3 C. P. 422 ; 37 L. J. C. P.
156.
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takes his master's carriage without leave for purjioses entirely his

own—the master is not responsible. A city wine merchant sent a

clerk and carman with a horse and cart to deliver wine at Black-

heath, and to bring back a quantity of emj^ty bottles to the offices,

which were in the Minories. On the homeward journey, after

crossing London Bridge, they should have turned to the right;

instead of that they turned to the left, and tuent in the opposite direc-

tion on some xtrivate matter of the clerFs. While thus going quite

against their orders, they ran over a child. It was held that the

city wine merchant was not responsible (r).

It is obvious, however, that the distinction between these two

cases is somewhat fine.

A case on this subject is Stevens v. Woodward (s). The plain- The clerk

tiffs were the well-known law publishers caiTying on business "^'^^^ ^^^*

at 119, Chancery Lane, and the defendants were some solicitors ruunino-
occupying premises over their shop. In the private room of one

of the defendants was a lavatory, which the clerks had clear in-

structions never to use. One afternoon, however, after this gentle-

man had left, a disobedient clerk, thinking no one would ever

know, went into the room to wash his hands. " I turned the tap,''^

the young man afterwards said in evidence, " and tlie water did not

flow ; and then I went vat.'" But after the youth had gone out, the

water did flow, and flowed so abundantly that a large number of

treatises of Messi's. Stevens & Sons down below were spoilt. In

an action against the solicitors for the mischief thus inflicted, it

was held that the act of the clerk was not within the scope of his

authority, or incident to the ordinary duties of his employment,

and therefore his masters were not liable. " The clerk," said

Lindley, J., " was a trespasser after his master had left.''"'

A master, however, is not liable for the negligence of his servant, Duty to

though committed in the course of his regular employment, unless '"^^®*

there is a breach of a duty to take care. An illustration of this

is to be found in the case of Neuwith v. Over-Darwen Society if).

There a committee hired the defendant's concert-hall for an evening

(r) Storey v. Ashton (1869), L. B

.

damage done to the chattel through
4 Q. B. 476 ; 38 L. J. Q. B. 223

;
negligence of the bailee's servant,

and see Wilson r. Oweus (1885), though not done in the course of
16 L. R. Ir. 225. The principle of his employment,
the Coupe Co. i'. Maddick, [1891] (.v) (1881), 6 Q. B. D. 318; 50
2 Q. B. 413 ; 60 L. J. Q. B. 676, L. J. Q. B. 231. But see this ease
has no analogy, of course, to the diNtiiiguishod in Ruddiman y. Smith
subject now under discussion; the (18.S9), 60 L. T. 708; 37 W. R.
point decided iu that case being 528.

that tlie bailee for hire of a chattel (/) (1894), 63 L. .J. (I. W. 290
;

is responsible to the bailor for 70 L. T. 374.
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concert. The memorandum of letting contained no mention of a

reliearsal, but a rehearsal was held on the same afternoon without

objection. When it had ended, the plaintiff, without request or

notice to the hall-keeper, placed his double-bass -violin safely in a

small room attached to the concert-hall, but in the way of a gas-

bracket. The hall-keeper was the defendant's servant, and his

duties were to prepare and clean the rooms, open and shut the doors,

and attend to the gas. In order to light the gas in the small room

the hall-keeper moved the violin in such a way that it fell and was

broken. It was held that there had been no such negligence on

the part of the hall-keeper in the discharge of his duty towards the

defendants as to render them liable to the plaintiff for the damage

to his violin. "I am clearly of opinion," said Collins, J., "that

there was no duty cast on the defendants. The case is extremely

analogous to that of Lethbridge v. Phillii)s(«), where A. lent a

picture to B., who wished to show it to C, and B., unknown to C,

sent it to C.'s house, where it was accidentally injured. It was

there held that C. was not responsible for not keeping the picture

safely. He was under no contract, and therefore not liable."

The point, of coui'se, is often taken for the defence in cases of

this kind that the person causing the mischief was not the defen-

dant's servant so as to make him liable. An important class of

such cases are those in which it is sought to make the proprietor of

a cab liable for the negligence of the driver. Strictly, where the

driver has hired the cab from its owner for a fixed sum the relation

between the parties is that of bailor and bailee ; but it has been held

that the effect of the Acts of Parliament regulating cabs is, in the

interests of the public, to render the proprietor resi^onsible for the

torts of the driver (a:). Thus, in the case of a cab proprietor who let

out a cab and horses by the day, the amount paid for hire being

independent of the cabman's earnings, where through the negli-

gence of the latter his fare found himself minus his luggage, the

proprietor was held responsible (y). And in the later case of

Venables r. Smith (2), the arrangement between the parties being

the same as in Powles v. Hider, it was held that the proprietor of

the cab was responsible to the plaintiff for a drunken driver's

(m) (1819), Stark. 544.

{x) "Proprietor" is not neces-

sarily confined to the rcfjhtfnd

proprietor, but includes the real

and actual owner of the cab : see

Gates V. Bill, [1902] 2 K. B. 38
;

71 L. J. K. B. 702.

(v) Powles V. Hider (1856), 6 El.

& Bl. 207 ; 25 L. J. Q. B. 331

;

and see Fowler v. Lock (1872),

L. R. 7 C. P. 272 ; 9 C. P. 751

;

and Abraham v. Bullock (1902), 86
L. T. 796 : 50 W. R. 626.

(--) (1877), 2 Q. B. D. 279; 46
L. J. Q. B. 470 ; approved in

King V. London Improved Cab
Co. (1889), 23 Q. B. D. 281; 58
L. J. Q. B. 456.
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running him down. But it has been held that where the driver

hired a cab, and himself provided the horse and harness, the owner
of the cab was not answerable for the consequences of the driver's

negligence («). The legislation regulating locomotives on highways Traction

is, in this respect, not analogous to that dealing with hackney engines,

carriages (&). In Steel v. Lester (c) the action was brought by the Master

owner of a wharf for injury done to his wharf by a slooi?, which °^ ®?^^P

through the negligence of hor master, a man named Lilee, had share of
broken loose from her moorings. The slooi) really belonged to profits.

Lester, and he was registered as the owner; but Lilee did not

merely act as his hired servant : there was an agreement between
them by which Lilee not only had complete control over the vessel,

but was entitled to two-thirds of the net profits. In spite of this

agreement it was held that Lester must pay for the mending of

Steel's wharf. In Lucas v. Mason (rZ), the action was bj^ a man Noisy

who had been txrrned out of a Church Liberation Association church

meeting against the chairman, who had said, "/ shall he obliged

to bring those mm to the front ivho are making the disturbance. Bring

those men tu the front," It was held that there was not the ordinary

relation of master and servant here, and that the chairman was not

responsible.

A man is not answerable for the tortious acts of his servant whom Lending'

he has lent to another, committed while in the service of that other, servants.

This was held in a case in which some colHery proprietors had
agreed with one Whittle that he should do some sinking and
excavating for them, and that they should place certain of their

servants under his entire control. One of these servants fell asleep

when he ought to have been particularly wide awake. It was held

that the plaintiiS, who had suffered injury in consequence, could

not maintain an action against the colliery proprietors, because,

though the engineer remained their general servant, yet he was
acting as Whittle's servant at the time of the accident {e).

{a) King r. Spurr (1881), 8 M. C. 5.58.

Q. B. D. 104 : 51 L. .T. Q. B. 105. (rf) (1875), L. R. 10 Ex. 251 ; 44
(i) See Smith r. Bailey, [1891] L. J. Ex. 145.

2 Q. B. 40;5 ; 60 L. J. Q. B. 779. [>) Rourke v. White Moss Col-
{<) (1877), 3 C. P. D. 121; 47 lierv Co. (1877), 2 C. P. D. 205;

L. J. C. P. 43 ; and see The Apollo, 46 L. J. C. P. 283 ; and see Jones
Little V. Port Talbot Co., [1891] v. Corporation of Li verix)ol (1885),
A. C. 499 ; CI L. J. P. 25, where 14 Q. B. D. 890 ; 54 L. J. Q. B.
a dock company were held liable 345; Johnson v Lindsay, [1891]
for damages to a ship resulting A. C. 371; 61 L. J. Q. B. 90;
from the rein-eseutations and Cameron v. Nystrom, [18H3] A. C.
negligence of the harbour-master

;

308; 62 L. J. P. C. 85; Donovan
but see Wright v. Letlibridgo v. Laing, [1893] 1 Q. B. 629 ; G3

(1891), 63 L. T. 572; 6 Asp. L. J. Q. B. 25 ; Waldock r. AViu-
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Wilful
and mali-

cious acts

of ser-

vants.

Crime of

servant.

A master is never responsible for tlie ivU/iil and malicious act of

his servant, even while acting in liis employment. If, for exami^lc,

a driver were to lose his temper, and, out of angry feeling, were to

drive his master's carriage against another carriage, and so bring

about an accident, the master would not be responsible. As Lord

Kenyon said, in a well-known case on the subject: "When a

servant quits sight of the object for which he is emj^loyed, and

without having in view his master's orders pursues that which his

own malice suggests, he no longer acts in pursuance of the autho-

rity given him, and his master will not be liable for such act " (/).

It is scarcely necessary to say that a man is not generally liable

criminally for the acts of his servants {(]). But a master is civilly

responsible for the tortious act of his servant committed in the

course of his employment and for the master's benefit, notwith-

standing that the act of the servant is a criminal act. And the

master is not released from liability by reason that the servant,

having been convicted of the offence, is, by virtue of sect. 45 of

24 ct 25 Vict. c. 100, released from all further or other proceedings,

civil or criminal, for the same cause (/<).

A person who puts another in his place to do a class of acts in

his absence necessarily leaves him to determine, according to the

circumstances which arise, when an act of that class is to be done,

and trusts him for the manner in which it is done. Thus, in an

action for assault, a railway company was held liable for the

violence of a porter who roughly pulled a passenger out of a

carriage because he thought that it was the wrong compart-

ment (/). And where the superintendent at a railway station with-

field, [1901] 2 K. B. 596; 70 L. J.

K. B. 925 ; and Jones f. Scullard,

antr, p. 50 i.

(
/) Macmanus?'. Crickett (1800),

1 East, lOG ; 5 R. R. 518.

{(f) Reg. i\ Holbrook (1878), 4

Q. B. D. 42 ; 48 L. J. Q. B. 113 ;

Chisholm v. Doulton (1889), 22

Q. B. D. 736; 58 L. J. Q. B. 133;

Roberts v. Woodward (1890), 25

Q. B. D. 412; 69 L. J. M. C. 129;

but see Niven v. Greaves (1890),

54 J. P. 548, a case decided under

sect. 96 of the Public Health Act,

1875 ; and St. Helens Tramways
Co. V. Wood (1892), 60 L. J. M. C.

141: 56 J. P. 70. See also Coppen
V. Moore, [189S] 2 Q. B. 306 ; 67

L. J. Q. B. 689, a case under the

Merchandise Marks Act, 1887 (50

& 51 Vict. c. 28), g. 2 (1) and (2) :

and CoUman v. Mills, [1897] 1

Q. B. 396; 66 L. J. Q. B. 170,
under the Slaughter-houses, &c.
Act, 1874 (37 & 38 Vict. c. 67)

;

and see the Sale of Pood and Drugs
Acts, 1876 (38 & 39 Vict. c. 63),

1879 (42 & 43 Vict. c. 30), and
1899 (52 & 63 Vict. c. 51), and the
numerous cases decided under these
Acts, the latest of which is Parker
V. Alder, [1899] 1 Q. B. 20; 68
L. J. Q. B. 7.

{h) Dyer r. Munday, [1895] 1

Q. B. 742; 64 L. J. Q. B. 448.
()) Bayley v. Manchester, Shef-

field and Lincolnshire Ry. Co.

(1873), L. R. 7 C. P. 415; 8 C. P.
148 ; 42 L. J. C. P. 78. See also

Seymour v. Greenwood (1861), 7

H. & N. 355 ; 30 L. J. Ex. 327

;

and Dyer v. Munday, supra.
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out reasonable cause gave a passenger into custody for travelling

without a ticket, and an Act of Parliament authurizcd this to be

done in the case of passengers travelling without having paid their

fare, the company was held liable (/•). But it is not within the

ordinary scope of a bank manager's authority to order the arrest or

prosecution of offenders {I), nor has the booking-clerk of a railway

company authority to give into custody a person whom he suspects

of attempting to rob the till, after the attempt has ceased (to).

Similarly a railway porter left in charge of a station does not

render the company liable in an action for false imprisonment

when he gives an innocent person into custody on the charge of

stealing the company's property {n). " There seems no ground for

saying," remarked Keating, J., "that what was done was in the

ordinaiy course of the business of the company, nor that it was

for their benefit, except in so far as it is for the benefit of all the

Queen's subjects that a criminal should be convicted." Eeference

should be made on this subject to the recent case of Knight v. Knight v.

North Metropolitan Tramways Co. (o). The plaintiff was ti'avelling ^°^
in one of the defendant company's tramcars, and tendered a six- politan

pence in payment of the fare and received fourpence change. Tramways

Shortly afterwards the conductor alleged it was counterfeit, and,

on the plaintiff refusing to give another, the conductor gave him

in charge. An insi^ector of the company, who happened to be

passing, sent the conductor down to charge the plaintiff, and went

on with the tramcar. The next morning the magistrate dismissed

the charge, the sixpence turning out to be a good one. Another

inspector of the company was present in Court during the pro-

ceedings. The plaintiff thereupon brought an action against the

tramway company for malicious prosecution and false imprison-

ment ; but the Court held that there was no evidence to show that

the conductor acted within the scope of his authority express or

implied, or that the defendant company ratified his proceedings.

"This case," said Bruce, J., "does not resemble the numerous

{Tc) Goff V. Great Northern Ry. 48 L. J. P. C. 25.

Co. (1861], 3 E. & E. 672 ;
SOL. J. (^) Allen v. London and South

Q. B. 148. See also Moore v. Western Ry. Co. (1870), L. R. 6

Metropolitan Ry. Co. (1872), L. R. Q. b. 65 ; 40 L. J. Q. B. .55 ; and
8 Q. B. 36 ; 42 L. J. Q. B. 23 ; gee Abrahams v. Deakin, [1891] 1

Edwards t;. Midland Ry. Co. (1880), Q. B. 516 ; 60 L. J. Q. B. 238.

6 Q. B. D. 287; 50 L. J. Q. B.

281 ; Lowe v. Great Northern Ry. ^^
(«) ^^dwards v London and

Pn l\M'\\ 62 L J O B 5'>4- 5 North Western Ry. Go. (1870),

R 535
^^ -^- •^- ^- ^- ^-^

'

^
L. R. 5 C. P. 445 ; 39 L. J. C. P.

V) Bank of New South Wales v.
'^^'^^

Owhton (1879), 4 App. Cas. 270
;

{o) [1898] 78 L. T. 227.

S.—C. L L
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class of cases of wliich. Goif v. Great Northern Ey. Co. {}>) is an

example, in wliicli i^ersous have been given into custody by the

officials of railway companies for travelling on a railway without

having paid the fare and with intent to defraud. In these cases

power is given by statute 8 «fe 9 Vict. c. 20, sects. 103 and 104, to

all officers and servants on behalf of the company to apprehend

such persons. ... In the present case there is nothing to show

that any officer of the company had under any circumstances

authority from the company to give passengers into custody for

passing counterfeit coin. The case of Charleston v. The London

Tramways Co. (4 T. L. R. 629) seems to be conclusive on this point.

Had the charge against the plaintiff been that he had attempted to

avoid payment of his fare or any charge of a like nature within the

51st section of the Tramways Act, 1870 (g'), a very different

question would have arisen, and the case would have come within

the principle of Goff v. Great Northern Ey. Co. See Eayson v.

South London Tramways Co., [1893] 2 Q. B. 304 ; 62 L. J. Q. B.

593." In Eichards v. The West Middlesex Waterworks Co. (r),

it was held that a bailiff who committed an unnecessary assault in

levying a distress was not acting within the scope of his authority,

and did not make his employers responsible. See also Furlong v.

South London Tramways Co. (1884), 1 C. & E. 316; 48 J. P. 329.

Ruinous Premises.

[123] TODD V. FLIGHT. (1860)

[9 C. B. N. S. 377 ; 30 L. J. C. P. 21.]

Flight bought a shaky old house next door to the plain-

tiff's chapel, and let it to a tenant. By-and-hy the house

tumbled down on the chapel, and did it the mischief in

respect of which this action was brought. Flight's answer

to the claim was—"The occupier, my tenant, is responsible;

T ^?U^^^^\',Q
^" ^ ^- *^'^' ^^ {r) (1885), 15 Q. B. D. 660; 54

Xj. J. *c^. -t>. 14o. T r\ -r>

(q) 33 & 34 Vict. c. 78. L. J. Q. B. 551.
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not I, the innocent reversioner." But it was held that, as

Flight had let the house when he knew the chimneys to

be in a very dangerous condition, and as the building had

fallen by the laws of nature, and not through the default

of the tenant, it was he who must pay.

The general rule is that tlie occiqner, not the landlord, is respon- Occupier

sible for any injury happening to a third person through premises f?enerally

being out of repair. Thus, in Tarry v. Ashton (s), it was held that

an occupier in the Strand who had a lamp projecting several feet

across the pavement was bound to keep it in repair so as not to be The rotten

dangerous to persons passing along the street, and was liable for ^"ipipthe

damage done to an old woman on whom it fell through want of

repair, notwithstanding that he had employed a competent con-

tractor to I3ut it right. " There are only two ways," said the Court Landlord

in a case (t) where an insufficiently fastened chimney-pot got "^o^^ m
dislodged by a high wind and injured somebody, " in which land- cases,

lords or owners can be made liable in the case of an injury to

a stranger by the defective repair of premises let to a tenant, the

occupier, and the occupier alone, being prima facie liable: first, in

the case of a contract by the landlord to do the repairs, where the

tenant can sue him for not repairing ; secondly, in the case of a

misfeasance by the landlord, as, for instance, where he lets premises

in a ruinous condition."

Reference may be made to the case of Miller v. Hancock (»). Miller v.

The defendant was the owner of a building in the City, the different Hancock,

floors of which were let by him separately as chambers or offices,

the staircase, by which access to them was obtained, remaining in

the possession and control of the defendant. The plaintiff, who had

in the course of business called on the tenants of one of the floors,

fell, while coming down the staircase, through the worn and defec-

tive condition of one of the stairs, and sustained personal injuries.

Upon these facts the Court of Appeal held, that there was by

necessary implication an agreement by the defendant with his

tenants to keep the staircase in repair, and, inasmuch as the

defendant must have known and contemplated that it would be

used by persons having business with them, there was a duty on

(.s) (1876), 1 Q. B. D. 314; 45 (") [If^l 2 Q- B. 177; G9L.T
T T O R 9fi0 214 ; und wee bmith r. Liondon and
L,.o.^. D. zou.

g^ Katharine DockH Co. (1HC8),

{t) Nelson V. Liverpool Brewery L. R. 3 C. P. 320 ; 37 L. J. C. P.

Co. (1877), 2 C. P. D. 311; 46 217; and Bhiko i^. Woolf, [18'J8] 2

L. J. C. P. 675. Q. B. 426 ; 67 L. J. Q. B. 813.

L L 2
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Letting
land with
nuisance.

Nuisance
created by
occupier.

Bowen v.

Anderson.

Sandford
V. Clarke.

his part towards sucli persons to keep it in a reasonably safe

condition.

But a landlord is liable wbo lets land witb a continuous nuisance

upon it wbich. lie takes no steps to remove : e.g., witb an obstructive

wall (x), or a stinking privy (?/). He is not liable, however, for a

nuisance occasioned by the particular use to which the occupiers

choose to put the premises (z), unless, indeed, the nuisance arises

naturally and of necessity from the use of the premises as contem-

plated by the demise («). Even when a nuisance arising from a

defect in the premises does not exist at the commencement of a

tenancy, a landlord may become liable for its continuance by

allowing the tenant to continue in possession beyond the original

term. In the recent case of Bowen v. Anderson (6), the plaintiff

was injured through a defect in the condition of a coal-plate in the

pavement in front of a house let by the defendant on a weekly

tenancy. The evidence showed that the defect had existed for some

months before the accident, but was conflicting as to whether the

accident was owing to the neglect of the tenant to secui'e the plate

properly, or to the defective state of the flagstone, or to the pre-

sence of clay, which jDrevented the plate from fitting. The county

court judge directed a verdict for the plaintiff, the amount of

damages being agreed. But on appeal a new trial was ordered, it

being held that a weekly tenancy does not determine without notice

at the end of each week, but some notice is required to determine

such a tenancy, that the continuance of the tenant's occupation on

the expiration of each week did not render the defendants liable for

defects then existing, as if there had been a re-letting, and that it

was a question for the jury whether the injury was caused by the

negligence of the tenant, or by a structural defect existing at the

date of the original letting, for which the defendant would be liable.

In delivering judgment, Wills, J., said: " I think the decision in

Sandford v. Clarke (c) was right, but I think the grounds on which

the judgment was based were not right. It is my own decision,

and therefore I feel the more fi'ee to criticise it. I think we were

mistaken in holding that a weekly tenancy comes to an end at the

end of each week. The attention of the Court was not called to the

(.r) Rosewell v. Prior (1701), 2

Salk. 439 ; 12 Mod. 635.

[y) R. V. Pedly (1834), 1 A. & E.
822 ; 3 N. & M. 627.

{z) Rich V. Basterfield (1847), 4

C. B. 783; 16 L. J. C. P. 273.

(«) Harris v. James (1876), 35

L. T. 240; 45 L. J. Q. B. 545.

[b) [1894] 1 Q. B. 164 ; 42 W. R.
236.

(c) (1888), 21 Q. B. D. 398; 57
L. J. Q. B. 507. See Woodfall's
Landlord and Tenant, p. 776
(15th ed.) ; and Roscoe's Nisi Priua,

p. 1009 (16th ed.).
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case of Jones v. Mills {d), and tliat decision was overlooked in giving

judgment." In Gandy v. Jiibber (e), the tenancy was from year to Gandy v.

year, and the Court of Queen's Bench held that the landlord might Jubber.

have re-entered at the end of each year, and that he was therefore

liable for the consequences resulting from an accident caused by a

grating in front of the house having been for some years in a defec-

tive state. In the Exchequer Chamber the decision was overruled,

on the ground that it proceeded upon a misapprehension of the

peculiar relations existing between the landlord and tenant in the

case of a tenancy from year to year. Such a tenancy requires

something to be done between the landlord and tenant in order to

determine the tenancy.

In the absence of special circumstances, it is the duty of the Liability

tenant, and not of the landlord, to see that fences are in repair, so ° tenant
tor QGlGC"

that cattle cannot stray on the land of others (/). tive fences.

Where the servant of the defendant causes the nuisance in the Whiteley

course of his emj)loyment, the defendant may be Hable, though ^' Pepper,

neither occupier nor landlord; ejj., where the carman of a coal

merchant delivering coals at a customer's removed an ii'on plate

in the footway without taking proper precautions against acci-

dents (f/).

The following cases may also be consulted :—Pretty v. Bickmore Other

(1873), L. E. 8 C. P. 401 ; 28 L. T. 704; Gwinnell v. Earner (1875),
^^^^^•

L. E. 10 C. P. G58; 32 L. T. 835; Payne v. Eogers (1794), 2 H.

Bl. 349; 3 E. E. 415; EusseU v. Shenton (1842), 3 Q. B. 449

2 G. & D. 573; White v. Jameson (1874), L. E. 18 Eq. 303^

22 W. E. 761 ; Bishop v. Bedford Charity (1859), 1 E. & E. 697

29 L. J. Q. B. 53.

(d) (1861), 10 C. B. N. S. 788; 9 B. & S. 15.

31 L J C P 56 (/) Cheethamv.Hami5Son(1791),
4 T. R. 318; 2 R. R. 397.

{e) (1864), 5 B. & S. 78, 485
; (^) Whiteley v. Pepper (1877), 2

33 L. J. Q. B. 151 ;
and unde- q. b. D. 276 ; 46 L. J. Q. B.

livered judgment contra in Ex. Ch. 435.
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Damagefrom Sparks of Railway Efigiiies.

[124] YAUGHAN v. TAFF VALE RAILWAY CO. (I860)

[5 H. & N. 679 ; 29 L. J. Ex. 247.]

Mr. Vaughan was the proprietor of a plantation adjoin-

ing the embankment of the Taff Yale Eailway Company.

One day this plantation was discovered to he on fire, and

eight acres of it were bui-nt. It was not disputed that it

had taken fire from a spark from one of the defendants'

engines, but they contended, and it was decided, that they

were not responsible, as they icere authorized to use such

engines, and had adopted every precaution that science could

suggest to prevent injury {Ji).

In the earlier case of E. v. Pease (?), it had been decided that a

railway company authorized by statute to use locomotive engines

are not indictable for a nuisance if their engines frighten the horses

of persons travelling along a highway running parallel to the line.

"The Legislature," said the Court, "must be presumed to have

known that the raih'oad would be adjacent for a mile to the public

highway, and consequently that travellers upon the highway would

be in all probability incommoded by the passage of locomotive

engines along the railroad. That being presumed, there is nothing

unreasonable or inconsistent in supposing that the Legislature iu-

tended that the part of the public which should use the highway

should sustain some inconvenience for the sake of the greater good

to be obtained by other parts of the public in the more speedy

travelling and conveyance of merchandise along the new railroad."

The leading case and the one just referred to were both approved

in the great case of the Hammersmith Eailway Company v. Brand (^•),

Train
frighten-

ing horses.

The vibra-

tion case.

(A) This case was recently fol-

lowed by the Privy Council in

Canadian Pacific Ily. v. Rov,

[1902] A. C. 220; 71 L. J. P. C.

51.

(0 (1832), 4 B. & Ad. 30; IN.
& M. 690 ; and see Lea Conser-

vancy Board v. Mayor of Hertford

and others {\i

48 J. P. 628.
), 1 C. & E. 299

(/.-) (1869), L. R. 4 H. L. 171;
38 L. J. Q. B. 265. See also

Harrison v. Southwark and Vaux-
hall Water Co., [1891] 2 Ch. 409 ;

60 L. J. Ch. 630.
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where it was held that the Lands Clauses Consolidation Act, and
the Railway Clauses Consolidation Act, do not contain any pro-

visions under which a person, whose land has not been taken for

the purposes of a railway, can recover statutory compensation from

the railway company in respect of damage or annoyance arising

from vibration occasioned (without negligence) by the passing of

trains, after the railway is brought into use, even though the value

of the property has been actually depreciated thereby.

The case of the London, Brighton and South Coast Eailway Truman's

Company v. Truman (?), is to the same effect. The occupiers
*''''^^'

of houses near the East Croydon Station were very much annoyed

by the noise made by cattle and drovers brought on to the land

of the railway comjjany, but it was held that the company were

protected by their Act against legal proceedings for a nuisance.

The Vaughan, Pease, and Brand cases were followed, and the Hill

case was distinguished. " I think it is enough," said Lord Halsbury,

L. C, referring to the last-mentioned case, "in discussing that

case to say that the ground of the decision was one which distin-

guished it from the present by reason of the very nature of the

enactment which was then under discussion. The Eailway Acts,

treated as a well-known and recognized class of legislation, were

expressly and carefully distinguished from the permissive character

of the legislation which your Lordships were then construing.

Broadly stated, the distinction taken amounted to this, that a

small-pox hospital might be built and maintained if it could be

done without creating a nuisance ; whereas the Eailway Acts

were assumed to establish the proposition that the railway might

be made and used whether a nuisance were created or not."

On the other hand, if a company have been guilty of negligence Negli-

—indeed, if they have not adopted the latest appliances to prevent S^^^^-

danger—their statutory authority will not help them («i). An im-

portant case on this point is Smith v. The L. & S. W. Ey. Co. (n).

In the middle of a hot summer, some workmen of the company.

(/) (1885), 11 App. Cas. 45; 55 430; Brine v. G. W. Ry. Co.

L. J. Ch. 354 ; National Telephone (1862), 31 L. J. Q,. B. 101 ; 2 B. &
Co. V. Baker, [1893] 2 Ch. 186 ; 62 S. 402; Pig-got v. Eastern Counties

L. J. Ch. 6'J9; but see R. «;. Essex Ry. Co. (1846), 3 C. B. 229; 15

(1889), 14 App. Cas. 153 ; 58 L. J. L. J. C. P. 235 ; Gibson v. S. E.

Q. B. 594 ; Gas Light Co. r. St. Ry. Co. (1858), 1 F. & F. 23

;

Mary Abbotts (1885), 15 Q. B. D. 1

;

Longman v. Grand Junction Canal

64L. J. Q. B. 414. Co. (1863), 3 F. & F. 736; nnd

{ill) Freniantle r. L. & N. W. Ry. Dimniock r. North Stalt'ordshiie

Co. (1861), 10 C. B. N. S. 89 ; 31 Ry. Co. (1866), 4 F. & F. 1058.

L. J. C. P. 12 ; and see Geddis v. {n) (1870), L. R. 6 C. P. 14 ; 40

Baun Reservoir (1878), 3 App. Cas. L. J. C. P. 21.
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London
Tramways
Co.

who had been cutting the grass and tiimming the hedges by the

side of the line, left the trimmings lying about in heaps, instead

of carting them all away. After the heaps had been there a fort-

night, they were one day—presumably from the sparks of an

engine of the company that had just gone by—discovered to be

on fire. The fire was fanned by a high wind, and finally burnt

down the cottage of Smith, two hundred yards off. It was held

that the defendants, though their engines were of the best possible

construction, were responsible for the damage thus done. So it

has been held to be actionable negligence to blow off steam at a

level crossing (o).

Moreover, if persons are not authorized by statute to run loco-

motive engines, and yet do so, they are liable for injuries resulting,

though negligence is expressly negatived (^). This is on the prin-

ciple of Fletcher v. Rylands ((/), viz., that when a man brings or

uses a thing of a dangerous nature on his own land, he must keep

it in at his own peril.

Further, where by statute a thing is iwrmitted, not directed, to be

done, it is not in general to be inferred that the right of action is

taken away for a nuisance caused by the doing of such thing, even

if such nuisance is not due to any negligence in the manner of the

doing it. In vii'tue of this princijile, some property owners at

Hampstead a few years ago managed to get rid of a small-pox

hospital from their neighbourhood (r) ; and a farmer down in Wilt-

shire got damages out of the owner of a traction engine, the sparks

from which had set on fire one of his stacks. "It is hardly con-

tended," said Baggallay, L. J., "that the defendant is not liable

at common law ; but section 5 of the Locomotive Act, I860, is relied

upon as affording a defence. But I think it quite clear that the

right at common law is preserved by section 12 " (s).

Another good illustration of this principle is Eapier v. London
Tramways Co. {t). The defendants were a tramway company, who

(0) Manchester South Junction
Ey. Co. V. Fullarton (1863), 14

C. B. N. S. 54; 11 W. E. 754.

{p) Jones V. Festiniog Ey. Co.

(1868), L. R. 3 Q. B. 733; 37 L. J.

Q. B. 214.

{q) See ante, p. 449.

(?) Metr. Asylum District v. Hill

(1881), 6 App. Cas. 193 ; 50 L. J.

Q. B. 353 ; approved in Canadian
Pacific Ry. Co. v. Parke, [1889]
A. C. 535 ; and see Att.-Gen. v.

Manchester Corp., [1893] 2 Ch.

87 ; 62 L. J. Ch. 459 ; Vernon v.

Vestry of St. James (1880), 16
Ch. D. 449 ; 50 L. J. Ch. 81

;

Bendelow v. Wortley Union (1887),
57 L. J. Ch. 762 ; 57 L. T. 849.

(«) Powell V. Fall (1883), 5 Q.
B. D. 597 ; 49 L. J. Q. B. 428.

{t) [1893] 2 Ch. 588 ; 63 L. J.
Ch. 36 ; and see Meux's Brewery
Co. r. City of London Electric
Lighting Co., and Shelfer v. The
same, [1895] 1 Ch. 287 ; 64 L. J,

Ch. 216, where it was held that
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were empowered by their Act to lay down certain tramway lines

" with all proper works and conveniences connected therewith."

The Act gave no cominilsory powers for taking lands, and made no

special mention of building stables. The defendants constructed

the lines, and bought some land near the plaintiff's premises, and

erected thereon a large block of stables for the horses employed in

drawing the cars, resulting in offensive smells being occasioned and

constituting a nuisance to the plaintiff. The Court of Appeal

(affirming Kekewich, J.) held, that although horses were necessary

for the working of the tramways, the defendants were not justified

by their statutory powers in using the stables so as to be a nuisance

to their neighboiu'S, and that, therefore, the fact that they had taken

all reasonable care to prevent a nuisance was no legal excuse.

The following cases may also be referred to as to injuries resulting Other

from the exercise of statutory powers :—Cator v. Lewisham Board cafses.

of Works (18G4), 5 B. & S. 115; 34 L. J. Q. B. 74; Lawrence v.

G. N. Ey. Co. (1851), 16 Q. B. 643; 20 L. J. Q. B. 293; Fleming

V. Manchester Corporation (1881), 44 L. T. 517; 45 J. P. 423;

Brownlowr. Metr. Board (1864), 33 L. J. C. P. 233 ; 16 C. B. N. S.

546; Manley v. St. Helens, &c. Co. (1858), 2 H. & N. 840; 27

L. J. Ex. 159 ; Milnes v. Huddersfield (1S83), 12 Q. B. D. 443 ; 53

L. J. Q. B. 12 ; Batcheller v. Tunbridge Wells Gas Co. (1901), 84

L. T. 765; 65 J. P. 680.

The law was formerly much stricter about the safe keeping of House

fire than it is now. A man was responsible for an accidental fire °^ ®'

which broke out on his premises and bui'nt his neighbour's house.

And in days when houses were mostly made of wood it was quite

right to be strict. But by 14 Geo. 3, c. 78 (the Building Act), it

was provided that "no action should lie against any j^erson in

whose house, chamber, stable, barn, or other building, or on whose

estate any fire should . . . accideutalli/ hegin" [a). A case of Vaughan

some celebrity on the subjectis Yaughan v. Menlove (as). A farmer .^, ?"

in Shropshire had a hayrick in a highly dangerous condition. It

smoked, and steamed, and showed unmistakeable signs of being

about to take fire. To the advice and remonstrances of his neigh-

bours who pointed out its condition, all the answer the farmer

vouchsafed was, " Oh, nonsense ! I'll chance it." Finally, indeed,

ho did take a kind of precaution : he made a chimney through the

the Electric Lighting Act, 1882 Eastern Telegraijh Co. v. Cape
(15 & 46 Vict. c. 56), docs not Town Tramways, [1902] A. 0.
relieve a company formed there- 381 ; 71 L. J. P. C. 122.

under from liability for a nuisance (u) Sect. 86.

committed in the execution of the (x) (1837), 3 Bing. N. C. 468 ; 4
powers of the Act. And sec Scott, 244.
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rick, which, though done with good intentions, was scarcely wise.

The rick took fire, and burnt the plaintiff's cottages in the next

field. For this damage the farmer was held responsible. '

' The

care taken by a prudent man," said Tindal, C. J., "has always

been the rule laid down ; and as to the supposed difficulty of apply-

ing it, a jury has always been able to say whether, taking that

rule as their guide, there has been negligence on the occasion in

question."

A master is responsible (in spite of 12 Geo. 3, c. 73, s. 35, which

imposes penalties on them) for fires negligently caused by his ser-

vants whilst carrying into effect their master's orders [y). But in

Williams v. Jones (z) a master was held not liable for a fire caused

by the negligent use of a ^>/pe by his servant, because fire had no

kind of connection with the work the man was engaged on ; and a

similar view was taken in another case (a), where a maid-servant,

whose business was simply to light a fire, took it into her head to

clear the chimney of soot by setting it on fire, and burnt the whole

place down.

Support from Neighbouring Land.

[125] SMITH V. THACKERAH. (1866)

[L. E. 1 C. P. 564; 35 L. J. C. P. 276.]

Smith having built a wall close to tlie edge of bis land,

bis neigbbour, Tbackerab, proceeded to dig a well on bis

own land, but witbin a few feet of tbe wall. Tbe conse-

quence was, down went Smith's wall. Smith now went to

law for tbe injury done to his wall, but, as it appeared

tliat^ if there had been no building on Smith's land, he n-ou/d

have suffered no appreciable damage by Thackerab's proceed-

ings, it was held that be had no right of action.

(y) Tubervil v. Stamp (1698), 1

Salk. 13 ; 1 Ld. Raym. 264.

{z) (1865), 3 H. & C. 602; 33

L.J. Ex. 297. Justices Blackburn

and Mellor, however, dissented

from the view of the majority of

tbe Exchequer Chamber.

{a) McKenzie v. McLeod (1834),

10 Biug. 385 ; 4 M. & Scott, 249.
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DALTON V. ANGUS. (1881) [126]

[6 App. Cas. 740 ; 50 L. J. Q. B. 689.]

Two dwellmg-houses adjoined, built independently, but

each on the extremity of its owner's soil and having

lateral support from the soil on which the other rested.

This having continued for much more than twenty years,

one of the houses (the plaintiff's) was, in 1849, converted

into a coach factory, the internal walls being removed and

girders inserted into a stack of brickwork in such a way as

to throw much more lateral pressure than before upon the

soil under the adjoining house. The conversion was made

openly, and without deception or concealment.

More than twenty years after the conversion the owners

of the adjoining house employed a contractor to pull down

their house and excavate, the contractor being bound to

shore up adjoining buildings and make good all damage.

The house was pulled down, and the soil under it exca-

vated to a depth of several feet, and the plaintiffs' stack

being deprived of the lateral support of the adjacent soil

sank and fell, bringing down with it most of the factory.

It was held, by the House of Lords, that the plaintiffs

had acquired a right of support for their factory by the

twenty years' enjoyment, and could sue the owners of the

adjoining house and the contractor for the injury (/>).

Every man must so use his own property as not to inj ure his Sic utere

neighbour's. In virtue of this principle an owner of land is '«"•

entitled to require that his neighbour, whether he be the owner of

the subjacent soil or of the adjacent land, shall not so treat it as to

{h) But this prescriptive right taken to have a reasonable oppor-
can only be acquired when tlie tunity of bccomini; aware of that
enjoyment is of BU(;h a character enjoyment. Sec Union Lifjhtcrago
that an ordinary owner of laud Co. r. London Graving Dock Co.,

diligent in the protection of his [l'^02] 2 Cli. 5^37 ; 71 L. J. Ch.
interests would have or must be 7'Jl.
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deprive him of due support. This right, however, exists only in

favoiu- of land unweighted by buildings, that is to say, of land in

Un- its natural state. The most obvious common sense dictates that a

weighted person has no business to load his own soil with buildings in such

in'o-s
' ^ "^^y ^^ ^° make it require the support of his neighbour's land.

Such rights to support, however, may be acquired by grant or pre-

scription. This grant may be implied. For example, when one

man sells part of his laud for building purposes, he impliedly grants

sufficient lateral support from his adjacent land for such buildings.

He would not be allowed, for instance, to work mines dangerously

near to them (c). And, even if there is no such easement by grant

or prescription, yet, if the damage done to the dominant land is so

considerable as to be actionable, damages may be recovered for

Brown v. injury sustained by recently erected buildings. " The moment the

Eobins. jmy found," said Pollock, 0. B., in Brown v. Eobins(r?), "that the

subsidence of the land was not caused by the weight of the super-

incumbent buildings, the existence of the house became un-

important in considering the question of the defendant's liability.

It is OS if a mere model stood there, the weight of which bore so

small a proportion to that of the soil as practically to add nothing

to it." Thus, if in Smith v. Thackerah it had appeared that Smith's

land iu its natural state would have suffered appreciable damage

by Thackerah' s well, Smith would have been entitled to claim com-

pensation for the injury occasioned to his wall.

Few cases have disclosed greater differences of judicial opinion

than the great case of Dalton v. Angus. No fewer than thirteen

judges delivered their opinions on the questions involved, in addi-

tion to the elaborate judgments delivered in the House of Lords,

especially those of Lord Selborne, L. C, and Lord Blackburn. It

is needless, therefore, to say that the whole of the learning on

this subject is to be found in the various reports of this case.

Adjoining As between adjoining houses, the general rule is that there is

houses. 5;o obligation towards a neighbour cast by law on the owner of a

house, merely as such, to l-eep it standing and in repair: all he is

bound to do is to prevent its becoming a nuisance and falling on to

his neighbour's house (f). But a right to support of the kind may
be gained by grant, express or implied. Where, for instance, two

houses are built by the same man, and depend on one another's

(f) Elliot V. N. E. Ry. Co. l. J. Ex. 250 ; and see Att.-Gen.
(1863), 10 H. L. C. 333 ; 32 L. J. ,,. Conduit CoUiery Co., [1895] 1

Ch. 402 ; and see Siddons v. Short n. g. 301 • 64 L. J Q. B. 207.
(1877), 2 C. P. D. 672 ; 46 L. J.

Q p 795 (<) Chauntler v. Robinson (1849),

'{d) (1859), 4 H. & K 186 ; 28 * Ex. 163 ; 19 L. J. Ex. 170.
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suj^port, there remains a mutual riglit to suj^port after they have

passed into the hands of different owners (/).

It is to be observed that the right to suj^port which a man may Negli-

have in favour of his land or buildings is quite independent of the S^^^^-

question of negligence. A man, of course, is always responsible to

his neighbour for carrying out works on his own lands in a negligent

and improper way.

In the important case of Bonomi v. Backhouse (gf), the question Bonomi

arose as to the time at which an actionable injury arises, and in the f'
^°

end it was held that it dates, not from the time of the commence-
ment of the wrong-doing—the digging, for instance—but from the

time of the plaintiff's first sustaining actual inj ury ; the effect of

which is, that he will not necessarily be barred by the Statute of

Limitations from bringing his action seven or eight years after the

defendant's commencing to do that which ultimately resulted in

injury to the plaintifP.

The case of Mitchell v. The Darley Main Colliery Company (Ji) Darley

should be carefully studied. The plaintiff was the owner of T^„t"^„^"^"

some land at Darfield, near Doncaster, and in 1867 and 1868, but

not afterwards, the defendants worked a seam of coal lying under

and near to his land, which subsided in consequence of their exca-

vations. Some cottages of the plaintiff standing on his land were

damaged by the subsidence, and were repaired by the defendants.

In 1882, a second subsidence of the plaintiff's land occurred, owing

to the defendants' workings in 1867 and 1868, and the i^laintiff's

cottages were again damaged. In an action it was held (finally by
the House of Lords) that the plaintiff's right to sue for the damage
done to his cottages in 1882 was not barred by the Statute of

Limitations (/).

(/) Richards v. Rose (1853), 9 L. J. Q. B. 476, where it was held
Ex. 218; 23 L. J. Ex. 3; and see by the Court of Appeal (disseu-

Hide V. Tliomborough (1846), 2 C. tiente, Lord Coleridge, C. J.) that
& K. 260 ; Solomon v. Vintners' Co. a plaintiff, who had recovered
(1859), 4 H. & N. 585; 28 L. J. damages in the county court for
Ex. 370 ; Latimer v. Official Co- injuries to his cab, could after-

operative Society (1885), 16 L. R. wards sue for personal injuries

Ir. 305. arising out of the same act of neg-

[^) (1861), 9 H. L. C. 503; 34 hgence but which did not develop

L. J. Q. B. 181. till after the earlier action had been
brought ; and the more recent cases

(A) (1885), 11 App. Gas. 127; of Crumbie r. Wallscud Local
55 L. J. Q. B. 529; overrulmg go^rd, [1891] 1 Q. B. 503; 60
Lamb v. Walker (1878), 3 Q. B. D. l J. Q. B. 392 ; L. & N. W. Ry.
389 ; 47 L. J. Q. B. 451. Co. v. Evans, [1893] 1 Ch. 16 ; 62

(i) In connection with this case, L. J. Cli. 1 ; and (ilamorganflhire

see the case of Bruiisden v. Hum- Canal Co. v, Nixon's Navigation
frey (1884), 14 Q. B. D. 141 ; 63 Co. (1901), 86 L. T. 53.
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There is no riglit of action against the owner of a mine, or his

lessee, in respect of damage caused by the working of the mine by
a predecessor in title, although the actual subsidence which causes

the damage occui's when such owner or lessee is in possession (A-).

An owner of land has no right at common law to the support of

subterranean tvater. There is nothing, therefore, apart from con-

tract, to prevent an adjoining landowner from draining his soil if

for any reason it becomes necessary or convenient for him to do

so(?).

In the case of the Highway Board of Macclesfield v. Grant (m),

the action was brought to recover some money the plaintiffs

had sjiont in repairing a wall supporting their highway. The
wall belonged to the defendant, and the plaintiffs thought that, as

the defendant and his predecessors had occasionally repaired it, he

and his successors ought to go on doing so for ever. The defen-

dant refused, and his objection was supported by Mr. Justice Lopes,

who considered that "any repairs done by the defendant or his

predecessors in title were done for their own convenience, and not

in consequence of any obligation."

The following cases on the subject-matter of this note should also

be consulted :—Eowbotham v. Wilson (1860), 8 H. L. C. 348; 30

L. J. Q. B. 49; Partridge v. Scott (1S38), 3 M. & W. 220 ; 1 H. & H.
31 ; Mundy v. Duke of Eutland (1883), 23 Ch. D. 81; 31 W. E.

510; Humphries v. Brogden (1850), 12 Q. B. 739; 20 L. J. Q. B.

10 ; Corporation of Birmingham v. Allen (1877), 6 Ch. D. 284 ; 46

L. J. Ch. 673; Aspden v. Seddon (1876), 1 Ex. D. 496; 46 L. J.

Ex. 353 ; Davis v. Treharne (1881), 6 App. Cas. 460 ; 50 L. J. Q. B.

665 ; Lemaitre v. Davis (1881), 19 Ch. D. 281 ; 46 L. T. 407 ; Eigby

V. Bennett (1882), 21 Ch. D. 559; 40 L. T. 47; Normanton Gas

Co. V. Pope and Pearson (1883), 52 L. J. Q. B. 629 ; 32 W. E. 134;

Love V. Bell (1884), 9 App. Cas. 286 ; 53 L. J. Q. B. 257 ; Chapman
V. Day (1883), 47 L. T. 705; Dixon v. White (1883), 8 App. Cas.

833; and New Sharlston Collieries Co. v. Westmorland (1900),

82 L. T. 725.

{k) Greenwell v. Low Beechbum
Coal Co., [1897] 2 Q. B. 165; 66

L. J. Q. B. 643 ; Hall v. Norfolk,

[1900] 2 Ch. 493; 69 L. J. Ch.
571.

(/) PoppleweU V. Hodkinson

(1869), L. R. 4 Ex. 248; 38 L. J.

Ex. 126.

(»0 (1882), 51 L. J. Q. B. 357.
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N'uisances.

SOLTAU V. DE HELD. (1851) [127]

[2 Sim. N. S. 133; 21 L. J. Cu. 153.]

Soltau resided iu a semi-detached house at Clapham.

The adjoining house was, from 1817 to 1848, occupied as

a private house, but iu the latter year it was bought by a

religious order of Roman Catholics, calling themselves

" The Eedemptionist Fathers," and those gentlemen con-

verted the house into a chapel, and appointed De Held,

a Roman Catholic priest, to officiate therein. One of the

first acts of De Held, on entering on the scene of his

ministrations, was to set up a harsh and discordant bell,

and to ring it at the most unnecessary times. As Soltau,

speaking for himself and the neighbours generally, said

plainly—" The practice we complain of is offensive alike

to our ears and feelings ; disturbs the quiet and comfort

of oui' houses ; molests us in our engagements, whether

of business, amusement, or devotion ; and is peculiarly

injurious and distressing when members of our household

happen to be invalids; it tends also to depreciate the

value of our dwelling-houses." This was a complaint

emanating, not from the general body of Claphamites,

who, being at a greater distance, were more or less

indifferent to the matter, but from those who were the

greatest sufferers, the immediate neighbours, and it was

on this ground of special annoyance that Soltau was con-

sidered entitled to relief.

Nuisances are divided into two classes, public and private, and the Public

rule is, tliat it is only in respect of the latter that an action can bo "'^'•'^''ri

brought. A jmhJic nuisance is suppros.sed by indictment or infor- action-

mation ; it is the public that is supposed to bo aggrieved by what able.
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the defendant has done, and individuals, as individuals, have

nothing- to do -with it. To this rule Soltau v. De Held offers an

exception, viz., that when the public nuisance is particularly

ohnoxious to an individual, it is considered, as far as he is

concerned, to be also a private nuisance, and he may bring his

action or apply for an injunction. To take a venerable illustration,

^' If A. dig a trench across the highway, this is the subject of an

indictment ; but if B. fall into it, the particular damage thus sus-

tained by him will support an action." The bell-ringing, in so far

as it was a nuisance to all Clapham, was a public nuisance ; and

the proper way to put it down was by indictment or information ;

but, in so far as it was a nuisance to Soltau personally, it was a

private nuisance, and an action lay. So in Iveson v. Moore (m)

the obstruction of a highway, so as to prevent customers from

coming to a colliery, was held to be an actionable nuisance ; and in

Benjamin v. Storr (o) a coffee-house keeper in a narrow street near

Covent Garden successfully went to law with some auctioneers who

made an unreasonable use of the highway by their vans blocking

up the approaches to his premises and intercepting the light, and by

the offensive smells arising from the staleing of their horses. But

mere delay caused by an obstruction of the highway, or the trouble

and expense of removing it, being common to all, will not support

an action (j>).

There is another important practical division of nuisances to

which attention is requested, viz., into those which cause damage

to 2:)ro'p€rty , and those which merely cause personal discomfort.

"When a niiisance causes substantial damage to a man's property,

he can always get compensation for it ; but he must put up with a

good deal—there must be a real interference with the comfort of

human existence—before he can successfully go to law for an

annoyance of the other kind {q).

{n) (1700), 1 Ld. Raym. 486;

and see Fritz v. Hobson (1880), 14

Ch. D. 542 ; 49 L. J. Ch. 321 ; and
Att.-Gen v. Brighton and Hove
Co-operative Supply Association,

[1900] 1 Ch. 276 ; 69 L. J. Ch.

204. See also Rex V. Russell (1805),

6 East, 427 ; S R. R. 506 ; Rex v.

Cross (1812), 3 Camp. 224 ; 13

R. R. 794 ; and Att.-Gen. v. Shef-

field Gas Co. (1853), 3 D. M. & R.

304, 339.

(o) (1874), L. R. 9 C. P. 400
;

43 L. J. C. P. 162 ; and see Rose
V. Miles (1815), 4 M. & S. 101

:

16 R. R. 405 ; Hubert v. Groves
(1794), 1 Esp. 148 ; and Rapier v.

London Tramways Co., [1893] 2

Ch. 588 ; 63 L. J. Ch. 36 ; Ger-
raaine v. London Exhibitions Co.

(1896), 75 L. T. 101.

[p) Winterbottomv.Derby(1862),
L. R. 2 Ex. 316 ; 36 L. J. Ex. 194

;

and see Ricket r. Mctr. Ry. Co.

(1867), L. R. 2 H. L. 175 ; 36 L. J.

Q. B. 205.

[q) St. Helen's Smelting Co. v.

Tipping (1865), 11 H. L. C. 642
;

35 L. J. Q. B. 66 ; and see Crump
V. Lambert (1867), L. R. 3 Eq.
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A great deal, too, depends on tlie locality and circumstances. Import-

Wliat is a nuisance in one place may not be in another (r).
ance of

And on this point reference may be made to the recent case of circum-
Bartlett v. Marshall (s), where an inJLinction -was granted against a stances.

firm of newspaper forwarding agents carrying on business in the

city of London at the instance of the occupiers of certain residential

jDremises opposite, who had been so disturbed by the noise of the

defendants' carts and the shouts of their drivers between 2 a.m. and
C a.m. as to be unable to sleej).

It is no answer to an action for a nuisance that the plaintiff knew Coming to

that there was a nuisance, and yet went voluntarily and pitched his
a^i^uisance.

tent near it {t).

A man may be responsible for a nuisance, if it were the iirohalh Innocent

C07iseguence of his act, althou"'h his intentions were not onlv innocent
^^t^^^^o^

. . .
' no excuse,

but praiseworthy; as, for instance, where a publican erected an

urinal, but arranged the premises in such a way that a space left

was habitually used for improper purj^oses (u).

The acts of two or more persons may, taken together, constitute TworigWs
such a nuisance that the Court will restrain all from doing the acts sometimes

constituting the nuisance, although the annoyance occasioned by

the act of any one of them if taken alone would not amount to a

nuisance. The case of Lambton v. Mellish {x) affords a good

illustration of this principle. The defendants were rival refresh-

ment contractors at Ashstead Common in Surrey, who, with the

view of attracting visitors to their respective merry-go-rounds and

refreshment houses, made use of powerful organs. The noise

occasioned by these organs was obj ected to by the plaintiff, a resi-

dent in the vicinity, and the Court granted him an injunction

restraining both defendants from creating the objectionable noise.

409; affirmed, 17 L.T. 133; Walter Ch. D. 685; 58 L. J. Ch. 787.
V. Selfe (185

1 ), 4 De G. & Sm. 31o

;

which last case was discussed and
20 L. J. Ch. 433 ; Salvin v. N. explained in Sanders- Clark v.

Brancepeth Coal Co. (1874), L. R. Grosvenor Mansions Co., [1900] 2

9 Ch. 705 ; 44 L. J. Ch. 149 ; Ch. 373 ; 69 L. J. Ch. ^'9
; and

Shotts Iron Co. v. Inglis (1882), 7 Att.-Gen. v. Cole, [1901] 1 Ch.
App. Cas. 518; Walker r. Brew- 205 ; 70 L. J. Ch. 148.

ster (1867), L. R. 5 Eq. 25 ; 37 (*) (1896), 44 W. R. 251 ; 60
L. J. Ch. 33 ; Christie v. Davcy, J. P. 104.

[1893] 1 Ch. 316 ; 62 L. J. Ch. {() Per Bvles, J., in Hole r.

439. Barlow (1858), 27 L. J. C. P. 208
;

(>•) Bamford v. Turnley (1862), 3 4 C. B. N. S. 334.

B. & S. 66; 31 L. J. Q. B. 286. {><) ChibnaU v. Paul (1881), 29
See also Broder v. Saillard (1876), W. R. 536. As to a nuisance
2 Ch. D. 692 ; 45 L. J. Ch. 414 ; caused by the collecting of crowds,
Robinson r. Kilvert (1889), 41 see ante, -p. iGl.

Ch. D. 88; 58 L. .1. Ch. 392; {x) [1894] 3 Ch. 163; 63 L.J.
Reinhardt v. Mentasti (1889), 42 Ch. 929.

S.— C. M M
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"It was s;iid for the defcnclant," said Chitty, J., " that two rights

cannot make a wi'ong—by that it was meant that if one man makes

a noise not of a kind, duration, or degree sufficient to constitute a

nuisance, and another man, not acting in concert with the first,

makes a similar noise at the same time, each is responsible only for

the noise made by himself, and not also for that made by the other.

.... In my opinion each is separately liable I think the

point falls within the principle laid down by Lord Justice James in.

Thorpe V. Brumfitt {y). That was a case of obstructing a right of

way, but such obstruction was a nuisance in the old phraseology of

the law. He says :
' Suppose one person leaves a wheelbarrow

standing on a way, that may cause no appreciable inconvenience

;

but if a hundred do so, that may cause a serious inconvenience,

which a person entitled to the use of the way has a right to prevent

;

and it is no defence to any one person among the hundred to say

that what he does causes of itself no damage to the complainant.'

There is, in my opinion, no distinction in these respects between the

case of a right of way and the case, such as this is, of a nuisance

by noise. If the acts of two persons, each being aioare of tvhat the

other is doing, amount in the aggregate to ivhat is an actionable ivrong,

each is amenable to the remedy against the aggregate cause of com-

plaint."

It is a good defence, however, to an action for a nuisance to show

that the act complained of was expressly authorized by statute (z)

;

and sometimes the defendant may claim an easement which entitles

him to annoy the plaintiff. But user which is neither physically

preventible by the owner of the servient tenement, nor actionable,

cannot found an easement («).

Where the nuisance is of a continuing kind, so that successive

actions may be brought, the jury cannot give damages for anything

after the date of the commencement of the action (b).

It is to be observed that when a nuisance is of a permanent

nature, or injra'ious to the reversion, not only the tenant in posses-

sion, but the reversioner also, may sue (c).

The law gives a peculiar remedy for nuisances by which a man
may right himself without legal proceedings. This remedy is called

if) (1873), L. R. 8 Ch. 6o0. But
as to the form of action, see Sadler

V. G. W. Ey. Co., [1896] A. C.

450; 65 L. J. Q. B. 462.

(z) See Vaughan v. Taff Vale
Ry. Co., ante, p. 518.

(«) Sturges V. Bridgman (1879),

11 Ch. D. 852 ; 48 L. J. Ch. 875.

{b) Battishill r. Reed (1856), 18

C. B. 696; 25 L. J. C. P. 290.

(c) Bedingfieldr. Onslow (1685),

3 Lev. 209 ; and see Kidgill v.

Moor (1850), 9 C. B. 361 ; 19 L. J.

C.P. 177; Young r. Spencer (1829),

10 B. & C. 145 ; 5 M. & R. 47 ;

Cooper r. Crabtree (1882), 20 Ch.
D. 589 : 51 L. J. Ch. 514.
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ahatemerd, and consists in the removal of tlie nuisance. A nuisance

may be abated by the party aggrieved thereby, so that ho commits

no riot in the doing of it, nor occasions, in the case of a private

nuisance, any damage beyond what the removal of the incon-

venience necessarily requires {d) ; but a man cannot enter a neigh-

bour's land to prevent an apprehended nuisance. It is, however,

generally very imprudent to attempt to abate a nuisance ; it is better

to api^ly for an injunction.

In a modern case (e) it has been held that the Attorney-General The

may sue to resti'ain acts of interference with the public ways with- ^.ttorney-

out jiroof of pubUc injury. And in Attorney-General v. Tod-

Heatley (/) it was decided that it is the duty at common law of the

owner of vacant land to prevent his land from being a public

nuisance, although such a nuisance may be caused by the acts of

other persons ; and the Attorney-General, on behalf of the public,

is entitled to an injunction to prevent such owner from commit-

ting a breach of that duty.

In Fletcher v. Bealey [g), it was held that, in order to maintain a Quia timet

quia timet action to restrain an apprehended injury, the plaintiff
^.ction.

must prove imminent danger of a substantial kind, or that the

apprehended injury, if it does come, will be irreparable. The

plaintiff was a paper manufacturer on the Irwell near Manchester,

and was terribly afraid of a large heap of refuse which the defen-

dants, who were alkali manufacturers, were depositing on some

land a mile or two higher up the river. Though there was a

considerable prospect of damage ultimately resulting, it was held

that the plaintiff was premature in bringiag his action, and an

injunction was refused him.

{d) Steph. Comm. Bk. V. Ch. 1.

(«) The Att. - Gen. v. Shrewsbury
Bridge Co. (1882), 21 Ch. D. 752 ;

51 L. J. Ch. 746.

(/) [1897] 1 Ch. 560; 66 L. J.

Ch. 270, applying the principles

laid down in Reg. v. Watts (1703),

1 Salk. 357 ; and Reg. v. Bradford
Navigation Co. (1865), 34 L. J.

Q. B. 191; 6B. icS. 631.

((/) (1885), 28 Ch. D. 688; 54

L. J. Ch. 424 ; and see Ripon r

Hobart (1834), 3 Mv- & K. 169

3 L. J. (N. S.) Ch. 145: Att. -Gen
r. Kingston (1865), 13 W. R. 888

34 L. J. Ch. 481 ; Salvin r. North
Brancepeth Coal Co. (1874), L. R.
9 Ch. 705 ; 44 L. J. Ch. 149

;

Bendelow r. Wortley Union (1887),

57 L. J. Ch. 762; 57 L. T. 849;

and Att. -Gen. r. Manchester
Corp., [1893] 2 Ch. 87 ; 62 L. J.

Ch. 459.

M M 2
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TERRY V. HUTCHINSON. (1868)

[L. E. 3 Q. B. 599 ; 37 L. J. Q. B. 257.]

The plaintiff's daughter had been seduced by the defen-

dant, and the question to be decided was in whose service

was the girl at the time the seduction took place, the

defendant denying that the daughter was in the service of

her father, the plaintiff, at that time. The facts were as

follows : the plaintiff's daughter, aged nineteen, was in the

service of a draper at Deal. For misconduct, her master

dismissed her summarily, and she was on her way to her

father's house at Canterbury when she was seduced in the

railway carriage by the defendant. Tlie Court, upon these

facts, held that there was sufficient evidence that the girl

at the time of her seduction was in the service of her

father, the plaintiff, inasmuch as she was on her way to

resume her former position as a member of her father's

family. " The girl," said the Court, " is under twenty-

one, and is therefore prima facie under the dominion of

her natural guardian ; and as soon as a girl under age

ceases to be under the control of a real master and intends

to return to her father's house, he has a right to her

services, and therefore there was a constructive service in

the present case."

The action for seduction is based uj^on a fiction. The plaintiff is

supposed to be the master of the girl seduced, and to have lost the

benefit of her services by what the defendant has done to her. It is

not necessary, however, for the plaintiff to prove any express con-

tract of service. If he is the father, and his child is under ago and

not in actual service with someone else, service will be presumed {Ji)

;

{h) Evans v. Walton (1867), L. R. 2 C. P. 615 ; 36 L. J. 0. P. 307.
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aud if he ia not the father, or the girl is not under age, service will,

if she was living under his roof, be presumed from such slight acts

of household duty as making tea or milking cows (/). On the other

hand, if the plaintiff's daiighter was, at the time of the seduction,

in the service of another man—though that other were himself the

seducer—no action would lie (A). In Manley v. Field {!), the woman Daughter

seduced rented a house and carried on the business of a milliner, her head of

mother aud the younger members of her father's family residing establish-

with her, and receiving part of their support from the proceeds of ment.

her business. The furniture in the house belonged to the father,

who occasionally visited his family there, and contributed something

to their support. It was held on those facts that there ivas no

evidence of service. In Hedges v. Tagg(TO), the plaintiff's daughter Governess

was in service as a governess, and was seduced by the defendant ^'^ ^ ^'i^sit

whilst on a three days' visit, with her employer's permission, to the

plaintiff, her mother, for the purpose of attending some races at

Oxford. During her visit she gave some assistance in household

duties. In spite, however, of this fact, it was held she was not in

her mother's service and the action could not be maintained.

And in Whitbourne v. Williams (»), the plaintiff's daughter was Bai-maid

seduced by the defendant while in his service as a barmaid and seduced by

general assistant, earning her board and lodging and eight shillings

a week. On one day in the week she used to visit her father's

house and help her mother in the household work and care of the

children. It was held that, under these circumstances, the

girl was not in her father's service. Moreover, it would appear Serving

that where the girl is in the service of one man at the time of the ^'^^

seduction, and of another at the time of the pregnancy and illness,

no action lies. The fii-st master could not sue, because there was

no illness and loss of service while she was with him; and the

second could not, because the woman was not seduced while in his

service (o).

An action for seduction cannot be successfully brought against a Seducer,

man who, though the seducer, was not the father of the child whose tiut not

birth occasioned the loss of service {p). ^j^p child.

(J) Bennett v. Allcott (1787), 2 L. J. Ex. IG'J.

T. R. 166; 31 R. R. 6G7, n.
; („) [1901] 2 K. B. 722 ; 70 L. J.

Rist V. Faux (1863), 4 B. & S. 409
; KB 'J33

32 L. J. Q. B. 3S6

(/;) Dean v. Peel (1804), 5 East, (<') Davies v. TViIliatns (1847), 10

; 1 Smith, 333; Grinnell r. Q- ^- 7^5; 16 L. J. Q. B. 369;

ells (1844), 7 M. k G. 1033 ; 14 Ghulney v. Murphy (1891), 26L.R.

J C. P. 19. ^^- ^'^^ '
^"'^ ^^^ PledgCB V. Tagg-,

(/)" (1859), 70. B. N. S. 90; 29 *"i^''«-

J. C. P. 79. [p) Eager v. Grimwood (1847),

(w) (1872), L. R. 7 Ex. 283 ; 41 1 Ex. GI ; 16 L. J. Ex. 23C.
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A married womau, separated from her husband and living witli

her father, may be the latter's servant, so that he can maintain an

action for seduction {q).

Although a master may, as a rule, seduce his servant with impu-

nity, it is a question for the jury whether the hiring was hvndfidc,

or for the express purpose of seduction, as in Speight v. Oliviera(r),

where the wealthy defendant kept an empty house for the express

purpose of engaging a pretty girl to look after it.

Although the action for seduction purjiorts to be only an action

for loss of services, that is not the scale on which the damages are

calculated. "In point of form," said Lord Eldou, in a seduction

case, " the action only purports to give a recompense for loss of

service; but we cannot shut our eyes to the fact that this is an

action brought by a parent for an inj ury to her child ; in such case

I am of oiainion that the jury may take into their consideration all

that she can feel from the nature of the loss. They may look upon

her as a parent losing the comfort as well as the service of her

daughter, in whose virtue she can feel no consolation, and as the

parent of other children whose morals may be corrupted by her

example " (s). The plaintiff may show that the defendant was

addressing his daughter as an honourable suitor (t), and may show

his situation in life (m), but not his pecuniary position (cc). He is

not allowed to give evidence of his daughter's good character till

the other side try to shake it (^y).

In mitigation of damages, evidence of the girl's immodest character

or conduct may be given (2). The defendant may also show that

by encouraging profligate acquaintanceships, the plaintiff is really

the author of her own wrong (a).

When death is caused by seduction probably no action can bo

maintained {h).

It was recently held by the Divisional Court (c) that an order of

quarter sessions quashing a bastardy order is not a bar to an action

for seduction by the emi:)loyer of the woman who had obtained the

bastardy order.

{q) Harper v. Luffkin (1827), 7

B. & 0. 387 ; 1 M. & R. 166.

(r) (1819), 2 StarMe, 493; 20

E. R. 728.

(s) Bedford v. McKowl (1800), 3

Esp. 119.

{t) Dodd V. Norris (1814), 3

Camp. 519; 14 R. R. 832.

{u) Andrews v. Askey (1837), 8

O ^' T* 7

\x) Hodsoll V. Taylor (1873),

L. R. 9 Q. B. 79 ; 43 L. J. Q. B.
14.

(y) Bamfield v. Massey (1808), 1

Camp. 460.

(2) Verry v. Watkins (1836), 7

C. & P. 308.

(a) Reddie v. Scoolt (1795), 1

Peake, 316.

(i) Osbornv. Gillett (1873), L. R.
8 Ex. 88 ; 24 L. J. Ex. 53.

(c) Anderson v. Collinson, [1901]
2 k. B. 107; 70 L.J. K. B. 620.
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It has been held in an action for seduction, that the plaintiff will Particu-

not be ordered to give particulars of the times and places when the ^^^'^•

seduction took i)laco, until the defendant has made an affidavit

denying the seduction (cZ).

Action for Deceit.

PASLEY V. FREEMAN. (1789) [129]

[3 T. E. 51 ; 1 E. E. 634.]

Pasley, the plaintiff, was a person who dealt in cochineal,

and at the time when the cause of action arose had a large

stock on hand of which he was anxious to dispose. Free-

man, the defendant, hearing of this, told Pasley that he

knew a Mr. Falch ^^-ho would purchase the cochineal.

Pasley said, " /s lie a rc^pcdahle and suhdantial i)et'so)i .-"

" Certainly he is,"" answered Freeman, well knowing he

w^as nothing of the sort. On the faith of this representa-

tion Pasley let Falch have sixteen hags of cochineal, of

the value of nearly £3,000, on credit. Upon the bill

becoming due it turned out that Falch was insolvent, and

being unable to recover his money from Falch, Pasley

sued Freeman for making to him a false representation

whereby he was damnified, and it w^as held that Freeman

was liable to Pasley to the extent that he had suffered in

consec|u.ence of Freeman's false statement as to the credit

and character of Falch.

By the 4th section of the Statute of Frauds, " no action shall be Statute of

brought uj)on any promise to answer for the debt, default, or mis- l^i'-'iufls,

carnage of another, unless such promise is in writing and signed
gectioii

(rf) Thomrson r. Bhkloy (1883), 47 L. T. 700 : 31 W. R. 230.
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by the party chargeable." Freeman's repres?entation was not in

writing, why therefore was he held liable ? The reason is this : that

section refers only to contracts, and Pasley sued Freeman in tort,

and it is a well-known principle of law, '• that ivherever deceit or

falsehood is practised to the detriment of another, there the law ivill

give redress.'' Pasley v. Freeman was, however, a substantial viola-

tion of the Statute of Frauds, and it gave bu'th to a pi'ogeny of

similar cases ; till at length Lord Tenterden passed an Act in the

ninth year of George the Fourth which provided that no one who
had made any reiiresentation as to the '

' conduct, character, credit,

ability," &c. of another in order to induce people to trust him,

should be liable to an action for false representation unless his

statement were in writing and signed by him (e). The point cannot

be said to be quite settled, but it is probable that to represent a par-

ticular property, on the security of which a person was thinking of

lending money, to be sound and safe {e.g., to say that a person's life

interest in certain trust funds was charged only with three annuities)

would be held to be precisely the same thing as representing the

man himself to be solvent, for a man's "ability" consists in the

things that he has (/).

It was held in Pasley v. Freeman that it is no defence to an

action of the kind that the defendant had no intei-est in and was to

gain nothing from telling his untruth.

Thus in the case of Leddell v. McDougal (g), where the defen-

dant, in answer to the plaintiff's letter asking him if he could

recommend a man named Thornton as a safe and responsible tenant,

had had " much pleasure in replying affirmatively''' though he knew
Thornton to be a man of no resources, and that he had more than

once failed in business similar to the one he now wished to enter

into, it was held that it was of no consequence that what the defen-

dant had said he had said out of mere kindness and had no idea of

making a halfpenny oixt of it, or even of deliberately deceiving the

plaintiff.

In Pearson v. Seligman(/i), it was held that it was no defence

to prove that the false representation was made for the benefit

of the person making it and not for the benefit of the person

praised.

{e) See Clydesdale Bank r. Paton,

[1896] A. C. 381 ; 65 L. J. P. C.

73.

( f) Lyde v. Barnard (1836), 1 M.
& W. 101 ; 1 Gale, 388 ; and see

Swann v. Phillips (1838), 8 Ad. &
•E. 457 ; 3 N. & P. 447 ; and also

JolifEe V. Baker (1883), 11 Q. B. D.
255; 52 L. J. Q. B. 609.

{(/) (1881), 29 W. R. 403 ; and
see Haycraft v. Creasy (1801), 2
East, 92 ; 6 R. R. 380.

{h) (1883), 31 W. R. 730 48
L. T. 842.
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To ground an action for deceit it is not necessary that the false Eepresen-

represeutation should be made diredJij to the plaintiff. It is enough *''^"°°-

that the defendant intended that the plaintiff should act upon it. ^g direct.

If bank directors, for instance, circulate a false report formally

addressed to their shareholders, but really intended to catch widows
and clergymen with money to invest, a widow or clergyman who
has thereby been inveigled into buying shares may sue for the loss

she or he has sustained (/). And it has been held in a recent

case (A") that where a prospectus is issued not merely for the purpose

of inviting persons to subscribe for shares, but also to induce

persons to purchase the shares of the company in the open market,

the office of the prospectus is not exhausted ujDon the allotment of

shares ; and a person who, having received a prospectus, afterwards

purchases shares in the open market relying upon false representa-

tions contained in such prospectus has a cause of action against the

promoters in respect of such false r;:|)resentations. But if the

plaintiff did not rdy on the false statement complained of, he cannot

maintain an action for deceit ( /).

In an action for deceit the plaintiff must show, first, that the false What
statements made to him were fraudulent ; secondly, that they were plaintiff

a cause inducing him to act to his prejudice (wi). ^^

,

In another case a man, for the purpose of enabling a company to interest

have a fictitious credit in case of inquiries at their bankers, placed of third

money to their credit which they were told to hold in trust for him. P^'^ties.

Some of the money having been drawn out with his consent, and
the company having been ordered to be wound up while a balance

remained : it was held that he could not claim to have the balance

paid to him(?().

In the case of Smith v. Land and House Property Corporation {o), Simplex

the j)laintiffs advertised for sale by auction an hotel stated in the <^o»i)nen-

dat'to.

(i) Scott v. Dixon (1860), 29 L. J. M. & W. 401 ; 12 L. J. Ex. 363
Ex. 62, n. ; and see Peek v. Gur- Smith v. Chadwick (188 1), 9 App
ney (1873), L. R. 6 H. L. 377; 43 Cas. 187; 53 L. J. Ch. 873
L. J. Ch. 19 ; Barry v. Crosskey Edgington v. Fitzmaurice (1885)
(1861), 2 J. & H. 1 ; Gerhard v. 29 Oh. D. 459 ; 55 L. J. Ch. 650
Bates (1853), 2 E. & B. 476 ; 22 Derry v. Peek (1889), 14 App. Cas
L. J. Q. B. 364; Richardson r. 337 ; 58 L. J. Ch. 864.
Silvester (1873), L. R. 9 Q. B. 34; (w) In re Great BerHn Steamboat
43 L. J. Q. B. 1 ; Carlill r. Carbolic Co. (1884), 26 Ch. D. 616 ; 54 L J.
Smoke Ball Co., [1893] 1 Q. B. Ch. 68 ; Hart v. Swain (1877), 7
256 ; 62 L. J. Q. B. 257. Ch. D. 42 ; 47 L. J. Ch. 5; Evans

(/:) Andrews f.Mockford (No. 1), v. Edmonds (1853), 13 C. B. 777;
[1896] 1 Q. B. 372; 65 L. J. Q. B. 22 L. J. C. P. 211 ; Arkwright v.

302, distiuguishing Peek f.Gumcy, Nevvbold (1881), 17 Ch. D. 301;
iupm. 44 L. T. 393.

(/) Smith V. Chadwick, jtf04C. (0) (1884), 28 Ch. D. 7; 51 L.T.
(w) Taylor v. Ashton (1843), 11 718.
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particulars to be liuld by a "mosi (ksimble tenant." The clefondants

sent tlieir secretary down to inspect tlie property and report tliereon.

The secretary reported very tmfavoru'ably, stating that the tenant

could scarcely pay the rent (£400), rates and taxes. The defendants,

relying on the statements in the particulars, authorized the secretary

to attend the sale and to bid up to £5,000. The property was bought

in at the sale and the secretary pmxhascd it by private contract for

£4,700. It appeared subsequently that the quarter's rent previous

to the sale had not been paid ; the previous quarter had been paid

by instalments, and six weeks after the sale the tenant filed his

petition. It appeared, however, that the hotel business was as good

during the last year as previously, and that the month of the

tenant's failure was the best he had had. The plaintiffs brought

an action for specific perforuiance, relying in answer to the defence

and counterclaim for rescission (on the ground of misrepresentation)

on the fact that the defendants had made their own inquiries. It

was held that the statement that the property was held by a " most

desiralle tenant" could not be treated as ^^ simplex commendatioi^'

and that the defendants, having relied thereon, were entitled to

rescission of the contract on the authority of Eedgrave v. Hurd

(1881), 20 Ch. D. 1 ; 51 L. J. Ch. 113.

Omission The dii-ectors of a company issued a prospectus inviting subscrip-

in pro- tions for debentures stating that the property of the company was
spectus.

subject to a mortgage of £21,500, but omitting to state a second

morto-age of £5,000. The prospectus further stated that the objects

of the issue of debentures were (1) to purchase horses and vans;

(2) to complete alterations and additions
; (3) to supply cheap fish.

The true object was to get rid of pressing liabilities. The plaintiff

advanced £1,500 upon debentures under the erroneous belief that

the prospectus offered him a charge, and would not have advanced

his money but for such belief, but he also relied upon the false

statements contained in the prospectus as to the financial condition

of the companJ^ The Court held that the misstatement of the

objects for which the debentures were issued was a material mis-

statement of fact, influencing the conduct of the plaintiff, and

rendered the directors liable to an action for deceit, although the

plaintiff was also influenced by his own mistake (^).

Onus of In order to enforce a contract in which the defendant sets up the

proof. plea that he was induced by fraud to enter into the contract, it is

not necessary for the defendant expressly to repudiate the contract

;

in order to rebut the plea, it is for the plaintiff to show that the

(;;) Edgington V. Fitzmaurice (1885), 29 Ch. D. 459 ; 53 L. T.

369.
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defendant had adhered to the contract notwithstanding the dis-

covery of the fi-aud (*/).

It is not enough to show that the statement in a jjrospectus is Fraud

untrue, it may have been merely exj)ressive of sanguine confidence; ^^
fraudulent misrepresentation must be shown (/•). It was decided in -p.

the House of Lords in Den-y v. Peek (s) that a false statement, Peek,

made through carelessness and without reasonable ground for

believing it to be true, may be evidence of fraud, but does not

necessarily amount to fraud. Such a statement, if made in the

honest belief that it is true, is not fraudulent and does not render

the person making it liable to an action of deceit. The facts in

this case were very simple. A special Act incorporating a tramway
company provided that the carriages might be moved by animal

power, and, with the consent of the Board of Trade, by steam

power. The directors issued a prospectus containing a statement

that by their special Act the company had the right to ^^se steam

power instead of horses. The Board of Trade afterwards refused

their consent to the use of steam power and the company was

wound up. The plaintiff, having taken shares on the faith of this

statement, brought an action of deceit against the dii'ectors, but

failed on the ground that the statement as to steam power was
made in the honest belief of its truth. In the learned and exhaustive

judgment delivered by Lord Herschell will be found a full discussion

of the authorities in actions of deceit, and it will well repay a

careful perusal {t). Fraud sufficient to support an action of deceit

is proved if it is shown that a false representation has been made
knowingly, or without belief in its truth, or recklessly, without

caring whether it be true or false.

Reference should be made to the case of Le Lievi'e c. Gould (n). Le Lievre

V. Gould.

iq) Aaron's Eeefs, Limited r. Ch. 82; 60 L. J. Ch. 594: Oliver
Twiss, [1896] A. C. 273 ; 65 L. J. v. Bank of England, [1902] 1 Ch.
P. C. 54. 610 ; 71 L. J. Ch. 388 ; and in the

(r) Bellairs v. Tucker (1884), 13 House of Lords, sub iiom. Starkey
Q. B. D. 562. See also Roots r. v. Bank of England, [1903] A.
Snelling (1883), 48 L. T. 216. 114 ; 72 L. J. Ch. 402.

is) (1889), 14 App. Cas. 337 ; 58 ,,s-ry « v u , x.

L.J.Ch.S64. Acritioismofthis , (0 Reference should also be made

decision by Sir F. Pollock appeared J^.^^f
Directors' Liability Act, 1890

in the Law Quarterly Review ^.''^J ^^?
''^*-

''•l^'l "'''l*^ ??f
(1889) , p. 4 1 ; the case is, on the

decided thereon, the latest of which

other hand, supported by Sir W. ^'^ ^^Connel v. A\nf,^ht [190.x] 1

Anson m the sime Review (1890), ?^;,^l^,= ^^.^°T ^ ^,f^^"^I
[l^^^]

p. 72. See also Glasier v. Rolls ]^^^- ^^^
^ '". ^- J'

^^'i,"?';
'^"'^

(1889), 42 Ch. D. 436 ; 58 L. J. ,^^^f
°

t'" ?',o,?.n °; x?^^!,"Tf

'

Ch. 820; Knox v. Playman (1892), ^}!-}f ^1/'^^^?,? ^ ^^ ^^ ^^' '

67 L. T. 137 ; Angus v. Cliffordi
''-^•^- ^^- ^- ^^'^

[1891] 2 Ch. 449 ; 60 L. J. Ch. (u) [1S9.3] 1 Q. B. 491 ; 02 L. J.
443 ; Low V. Bouverie, [1891] 3 Q. B. 333.
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The-water-
finder's

mistake.

Ajello v.

Worslej.

Mortgagees advanced money to a builder npon the faith of certain

certificates given by a surveyor. The certificates contained untrue

statements, the result of the negligence of the surveyor, but there

was no fraud on his part, and no contractual relation between him

and the mortgagees. It was held, that the sui'voyor owed no duty

to the mortgagees to exercise care in giving the certificates, and

that consequently he was under no liability to them. " No doubt,"

said Lord Esher, M. E., "the defendant did give untrue certifi-

cates ; it was negligent on his part to do so, and it may even be

called gross negligence. But can the plaintiffs rely upon negligence

in the absence of fraud ? The question of liability for negligence

cannot arise at all until it is established that the man who has been

negligent owed some duty to the person who seeks to make him

liable for his negligence. What duty is there when there is no

relation between the parties by contract ? A man is entitled to he

as negligent as he pleases toivards the whole world if he oives no duty

to them. The case of Heaven v. Pender (x) has no bearing upon the

present question. No doubt, if Cann v. Willson (?/) stood as good

law, it would cover the present case. But I do not hesitate to say

that Cann v. Willson is not now law. A man must be said to have

a fraudulent mind if he recklessly makes a statement intending it

to be acted uj)on, and not caring whether it be true or false. . .

A man who thus acts must have a wicked mind. But neyliyence,

however great, does not of itself constitute fraud."

This case was distinguished in the recent case of Pritty v.

Child (2). The defendant, a professional waterfinder, undertook

for reward to indicate a spot upon the plaintiff's land where a

supply of water might be found. He came to the land, marked

out a spot, and stated definitely that water would be found there at

a particular depth fi-om the surface. The plaintiff, on the faith of

this statement, bored to a depth exceeding that named by the

defendant, but found no water. The plaintiff brought an action

in the County Court to recover the expense of boring. The County

Court judge found that the defendant made the statement reck-

lessly, but did not find that he made it fraudulently. The

Divisional Court held that the contractual relation between the

parties imposed upon the defendant the duty to refrain from making

reckless statements ; that the defendant had committed a breach of

this duty, and was therefore liable in an action for damages.

A misreiH'eseutation which does not itself, but which is merely

incidental to some lawful act which does, cause damage is not

{x) (1883), 11 Q. B. D. 503: 52

L. J. Q. B. 702.

(y) (1888). 39 Ch. D. 39 ; 57

L. J. Ch. 1034.

(z) (1902), 71 L. .T. K. B. 512.
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actionable. Thus, when a trader causes injury to the trade of

another by advertising or otherwise offering for sale, at less than

the ordinary retail price, goods of the other's manufacture, though

he has not such goods in stock at the time, but only an expectation

of acquiring them, no cause of action thereby accrues («).

Of course, a misrepresentation, though not sufficient to support

an action of deceit, may be enough to create the right to rescind a

contract based upon it (6).

In Maddison v. Alderson (c) the plaintiff was induced to serve a Maddison

man as his housekeej)er for many years and to give up other . , ,
^*

prospects of advancement in life, by a verbal promise made by him
to leave her a farm for her life. He signed a will leaving the farm

in accordance with his promise; but the will was not duly witnessed.

The Lord Chancellor Selborne held, that assuming a contract in

fact, there was no part j^erformance unequivocally referable to a

contract so as to exclude the operation of the Statute of Frauds

;

and that the j^laintiff could not recover the farm from the man's heir.

The fraiidulent purpose must be i^roved by the plaintiff. The Conceal-

active concealment of a material fact, e.g., where the vendor of a ^^^t ^^

house plasters over a defect in the wall, may operate as a misrepre- f^ct.

sentation (rf), but not so a mere non-disclosure where there is no

duty to disclose, as in the diseased pigs case, where the seller

declined to give any kind of warranty or representation as to them,

but left the purchaser to go entirely by their apj^earance (e). As
to the rescinding of contracts on grounds of fraud, the equity

leading cases of Shirley v. Stratton (/), Attwood v. Small (^), and

Redgrave v. Hurd (A), should be referred to.

In Abouloff V. Ojjpenheimer & Co., it was decided that a foreign Fraud a

judgment obtained by the fraud of a party to the suit in the foreign defence to

Court cannot be afterwards enforced by him in an action brought
i^tjo-meiit

in an English Court, even although the question whether the fraud

had been perpetrated was investigated in the foreign Court and it

was there decided that the fraud had not been committed (/).

(fl) Ajello V. Worsley, [1898] 1 Camp. 506 ; 14 E,. R. 825.

Ch. 274; 67 L. J. Ch. 172; dis- (r) Ward v. Hobbs (1878), 4

tinguishing Richardson?;. Silvester App. Cas. 13 ; 48 L. J. Q. B. 281 ;

(1873), L. E,. 9 Q. B. 34 ; 43 L. J. and see Fletcher v. Krell (1872), 42

Q. B. 1 ; and Ratcliffe v. Evans, L. J. Q. B. 55 ; 28 L. T. 105.

[1892] 2 Q. B. 524 ; 61 L. J. Q. B. (/) i B. R. C. C. 440.

^'^f- „ . , -NT V • i'l) (1838), 6 C. k F. 232 ; 49
[h) Sec Adam v. Ncwbiggmg -p ^ -o 1 1 "

(1888), 13 App. Cas. 308 ; 57 L. J.
i^- ^- ^^^-

bh. 10.,6. W (1881), 20 Ch. D. 1 ; 51 L. J.

{c) (1883), 8 App. Cas. 467; 52 Ch. ITJ.

L. J. Q. B. 737. (i) (1882), 10 Q. B. D. 205; 52

[d) Schneider v. Heath (1813), 3 L. J. Q. B. 1.
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Omission
in particu-

lars of sale

at auction.

Marriage
settle-

ment.

An unde-
sirable

connec-
tion.

Conceal-
ment of

fraud.

A dwelling-house and offices were put up for sale by public

auction, under a printed condition in a common form, that the lot

was sold subject to any existing rights and easements of whatever

nature—and the printed j^jarticulars made no mention of any ease-

ment, or of any claim to an easement. As the result of evidence it

appeared that the house was subject to an easement belonging to

the owner of a neighboiuing tenement to use the kitchen for par-

ticular purposes, and that the vendor's solicitor knew of the

rumoured existence of some such easement, but forbore to make
inquiries. No grant of an easement appeared from the abstract,

and its existence was, in fact, disunited on the pleadings. In the

auction room the plaintiff's solicitor said he had heard of some such

claim, but had no definite information about it, and the auctioneer,

in hearing of the plaintiff's solicitor, on being questioned, told the

audience that they might dismiss the subject of the rumoured

claims from their minds, as nobody would probably ever hear of

them again. Held, that the conditions were misleading and the

statements in the auction room insufficient, and specific i)erformance

of the contract was refused (^•).

In an action to set aside a marriage settlement, the j)laintifl

alleged as the ground of his action that, previous to the execution

of the settlement made upon the marriage between himself and

J. S., the latter stated to him that her first husband had been

divorced from her at her suit, by reason of his cruelty and adultery,

and that she had not herself been guilty of adultery ; that such

statements were made to induce him to execute the settlement and

contract the marriage ; that, in reliance on the representations, he

executed the settlement and married J. S. ; that he subsequently

discovered that the representations were false to the knowledge of

J. S., that she herself had been divorced from her husband at his

suit and by reason of her adultery. Held, on motion by the defen-

dant, that the ijlaintiff's statement of claim must be struck out

under Ord. XXV. r. 4, as disclosing no reasonable ground of

action (?).

Where A. falsely represents that B. is his principal or partner or

responsibly connected with him in a ventui-o, and there is tangible

probability of injui-y to the property of B. in consequence of such

representation, B. is entitled to an injunction restraining the reju-e-

sentation(9»).

In an action to recover by way of damages money lost by the

(/.-) Heywoodr. Mallalieu (1883), 53 L. J. Ch. 1014 ; 51 L. T. 537.

25 Ch. D. 357 ; 53 L. J. Ch. 492. (;») Walter v. Ashton, [1902] 2

{!) Johnston v. Johnston (1884), Ch. 282; 71 L. J. Ch. 839.
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fraudulent representatious of tlie defendant, a reply to a defence of Statutes

the Statutes of Limitations, that the plaintiff did not discover and of Limi-

had not reasonable means of discovering the fraud within six years

before action, and that the existence of such fraud was fraudulently

concealed by the defendant until within such six years, was held

good by the Court of Appeal (/»).

The plaintiff may recover damages for any injixry which is the Damages,

direct and natural conseqiience of his acting on the faith of

the defendant's fraudulent representations (o). In Twycross v.

Grant (p), where the plaintiff had been induced by the fraud of the

defendant to take up shares which were really worthless, he was
held entitled to recover the full amount he had paid for them,

although they had a market value at the time he took them. In

Clarke v. Torkc (7) the question arose whether a plaintiff who had

already obtained damages in the county court for false and fraudulent

representations could bring an action in the High Court for further

damages accrued since judgment in the county court. It was held,

by Pearson, J., that he could not do this, as the cause of action was
not continuing and his right of action was exhausted.

The common law action to recover damages for the infringement Trade

of a trade mark was based upon the ground of fraud (?).
marks and

But it is not now necessary—nor was it ever in equity—to prove _, °

fraud against a defendant in such a case (s). essential.

At common law there was no copyright in literary productions At com-

after puhlimtion, but there was 'before [t). 1^0^ law.

(«) Gibbs V. Guild (1882), 9 Levy (1837), 2 M. & W. 519
;

Q. B. D. o9 ; 51 L. J. Q. B. 313. Behn v. Buiness (1863), 3 B. & S.

See also Ecclesiastical Commrs. for 751 ; 32 L. J. Q. B. 204 ; Ox-mi-od v.

England v. North Eastern Ey. Co. Huth (1845), 14 M. & W. 651 ; 14

(1877), 4 Ch. D. 845; 47 L. J. Ch. L. J. Ex. 366 ; SulUvan v. Mit-
20 ; observed upou. Barber v. calfe (1880'), 5 C. P. D. 455 ; 49
Houston (1884), 14 L. R. Ir. 273

;
L. J. C. P. 815 ; Eagletield v.

and BuUi Coal Miuiug Co. v. Londonderry (1876), 4 Ch. D. 693;
Osborne, [1899] A. C. 351 ; GS and on appeal, 38 L. T. 303

;

L. J. P. C. 49; and see Betjemann Cover's case (1875), 1 Ch. D. 182
;

r. Betjemann, [1895] 2 Ch. 474; 45 L. J. Ch. 83; Cornell r. Hay
64 L. J. Ch. 611. (1S73\ L. R. 8 C. P. 328; 42

(0) Mullett V. Mason (18GG), L. J.'C. P. 136 ; Brett z>. Clowser
L. R. 1 C. P. 559 ; 35 L. J. C. P. (1880), 5 C. P. D. 376 ; Jury v.

299. Stoker (1882), L. R. Ir. 9 Ch.D. 385.

(;;) (1877), 2 C. P. D. 469; 46 {r) Rogers r. Nowill (1847),

L. J. C. P. 636. C. B. lOy; 17 L. J. C. P. 52;
(ry) (1882),47L.T.381; 31W.R. Singer Co. v. Wilson (1876), 2

62. See also Evans f. Collins (1844), Ch. D. 434; 45 L. J. Ch. 490.

5 Q. B. 820 ; 12 L. J. Q. B. 339 : (.s) 38 & 39 Vict. c. 91 ; 39 & 40
Pontifex?;. Bignold (1841), 3 M. & Vict. c. 33; 40 & 41 Vict. c. 37
G. 63 ; 3 Scott, N. R. 390 ; Corn- (The Trade Marks Acts, 1875—
foot V. Fowke (1840), G M. & W. 1877).

358; 4 .Tnr. 919; Langridgo v. {t) Albert, Prince v. Strange
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Walter
V. Lane

By statute. -For the present law upon tlio subject of copyright, see for copy-

right in loohs 5 & 6 Vict. c. 45. Copyright in designs, 46 & 47 Vict.

c. 57, s. 113. Copyright in dramatic productions, 3 & 4 Will. 4,

c. 15, s. 1 ; 5 & 6 Vict. c. 45, ss. 2, 20, 22. Copyright in musical

compositions, 45 & 46 Vict. c. 40. Copyright in newspapers, 44 & 45

Vict. c. 60. Copyright in pnctures, 25 & 26 Vict. c. 68. See also the

International Copyright Act, 1886 (49 & 50 Vict. c. 33) ; the Mer-

chandise Marks Act, 1887 (50 & 51 Vict. c. 28) ; and the Musical

(Summary Proceedings) Copyright Act, 1902 (2 Edw. 7, c. 15) (h).

The Court will not define in general terms what amounts to a

literary composition which can be protected imder the Copyright

Acts {x).

It has been recently decided (y) that there is copiyright in a report

of a speech delivered in i^ublic, (in which the speaker claims no

rights,) the words of the speaker being taken down in shorthand,

and the notes being afterwards transcribed by the reporter and

published in a newspaper. The reporter is the "author" of the

report within the meaning of the Copyright Act, 1842 (5 & 6 Vict.

c. 45).

The plaintiffs, who were upholsterers, published an illustrated

catalogue of articles of furniture, which was duly registered under

the Copyright Act as a book. The illustrations were engraved from

original drawings made by artists employed by the plaintiffs, but

the book contained no letterpi'ess of such a description as to be the

subject of copyright, and it was not published for sale, but was

used by the plaintiffs as an advertisement. The defendants pub-

lished an illustrated catalogue, many of the illustrations in which

were copied from those in the plaintiffs' book. It was held that

the plaintiffs wei'e entitled to an injunction restraining the defen-

dants from publishing any catalogue containing illustrations copied

from the plaintiffs' book.

A collection of prints published together in a volume is a book

within the meaning of the Copyi'ight Acts and the proper subject

of copyright, though it contains no such letterpress as could be the

subject of copyright, and it makes no difference that the book is

not published for sale, but only used as an advertisement [Cobbett

V. Woodward (L. E. 14 Eq. 407) overruled] (2).

Books.

What is a
book?

(1849), 1 Mac. & G. 25; 18 L. .J.

Ch. riO ; Eeade v. Conquest (18G1),

9 C. B. N. S. 755 ; 30 L. J. C. P.
269.

(m) See Ex parte Francis, [1903]
1 K. B. 275 ; 72 L. J. K. B. 120.

[x) Chilton V. Progress Printing

Co., [1895] 2 Ch. 29; Gi L. J. Ch.
510.

(y) Walter?;. Lane, [1900] A. C.

539 ; 69 L. J. Ch. 699.

(;) Maple & Co. v. Junior Army
and Navy Stores (1882), 21 Ch. D.
369; 62 L. J. Ch. 67. See also
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la tlie case of Coote v. Judd («) it was decided that registration of First

coj^yriglit is bad if the name entered as that of " the publisher" is publisher,

not that of the first publisher. "Where copyright belongs to A., it

cannot be properly registered in the name of his nominee or agent

unless the proj)erty is actually vested in such person as trustee for

A. The conjunction in such a case of the unregistered proprietor

as co-plaintifi with the improperly registered nominee or agent

will not render an action for infringement sustainable (6). In an

action for infringement of copyright, where objections to the regis- -

tration are not delivered within the prescribed time, the action may
nevertheless be dismissed if a defect in the registration is brought

out from the plaintiff's evidence.

As to the law relating to copyright in the title of a book, the case Copyiitrlit

of Dicks V. Yates (c) should be referred to. ^^ title of

The plaintiff, in Ager v. Peninsular and Oriental Steam Navigation '
,-

i f

Co. {(l), published " The Standard Telegram Code," a book of words ^^ ^code."

selected from eight languages, for use in telegraphic transmissions

of messages, and it was accom2:)anied by figure cyphers for refer-

ence or private interpretation. The book was registered under the

Copyright Act, 5 & 6 Yict. c. 45. The defendants bought a copy

of the book, and compiled for their own use with its aid a new and

independent work, as alleged, which was their own piivate telegraph

code, and they distributed copies of their book amongst their agents

at home and abroad, but they had not printed their book for sale

or exportation. It was decided that the defendants had infringed

the copyright of the plaintiff, and that a perpetual injunction must

be granted.

The registered proprietor of the copyright in a book, to whom a

special action on the case against an infringer is given by sect. 15

of the Copyright Act, 18-12 (e), is also entitled to bring an action

against him under sect. 23 in detinue for the copies of the book re-

tained, and also in trover for damages arising from the wrongful

Lambw. Evans, [1893] 1 Ch. 218; {(>) (1883), 23 Ch. D. 727; 53

62 L. J. Ch. 404, where it was held L. J. Ch. ;i6.

that the heading-s of a trade direc- (i) Petty !•. T;iylor, [1897] 1 Ch.

torv under which trade advertise- 465 ; 6G L. J. Ch. 20'J. See also

ments are classified are the subject London Printing and Publishing

of copyright; and that the coUo- Alliance v. Cox, [1891] 3 Ch. 291
;

cation and an-angement of the ad- 60 L. J. Ch. 707.

vertisements generally was, though (c) (1881), 18 Ch. D. 7G; 50 L. J.

each single advertisement was n(jt, Ch. 8u9.

the subject of copyright; and CuUis [d] (1884), 26 Ch. D. 637; 53

V. Cater (1898), 71 L. T. 613. As L. J. Ch. 589; and see Cable v.

to railway guides, see Leslie r. Marks (1882), 52 L. J. Ch. 107 :

Young, [1894] A. C. 335; 6 R. 4 7 L. T. 432.^

211. (e) 5 & 6 Vict. c. 45.

.«

—

C. K N
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conversion. The measure of damages will be the total amount

realised by the sale of the books (/).
Public An author and a lecturer upon various scientific subjects delivered

^^i^/i'
^° from memory, though it was in manuscript, a lecture at the Work-

vei-batim ing Men's College upon " The Dog as the Friend of Man." The
publica- audience were admitted to the room by tickets issued gratuitously
^°°' by the committee of the college. P., the author of a system of

shorthand writing, and the publisher of works intended for

instruction in the art of shorthand writing, attended the lecture

and took notes, nearly verbatim, in shorthand, of it, and after-

wards published the lecture in his monthly periodical " The

Phonographic Lecturer." The Court, on motion for an injunction

to restrain the isublicatiou, decided that where a lecture of this

kind is delivered to an audience limited and admitted by tickets,

the understanding between the lectiirer and the audience is that,

whether the lecture has been committed to writing beforehand or

not, the audience are quite at liberty to take the fullest notes for

their own personal purposes, but they are not at liberty to use them
afterwards for the purpose of publishing the lecture for profit ; and

the publication of the lecture in shorthand characters is not regarded

as being different in any material sense from any other ; and an

injunction was accordingly granted (y).

Person Where a person shall deem himself aggrieved by any entry in

aggrieved the register of copyright, the Court will make an order varying
^ ^' such entry (//).

Face of In Davis v. Comitti («'), it was held that the face of a barometer
arometer

^gj^iaj-ing special letterj^ress was not capable of registration under

the Copyright Act, 1842, as not being, within sect. 2, "« hook

separately publhhedy

Designg. The law upon copyright in designs, as has been pointed out, is

governed entirely by the Patents, Designs, and Trade Marks Act,

1883 (/r), and the reader is referred to this statute for information

upon this important branch of the law of coppight.

It may be observed that no one can properly I'egister or retain

on the register a trade mark for goods in which he does not deal,

P'(/)Muddockr. Blackwood, [1898] {h) Ex jiarte Poulton (1884), 53
1 Ch. 58 ; 67 L. J. Ch. 6. L. J. Q. B. 320 ; and see In re

iff)
Nicols V. Pitman (1884), 26 Eiviere & Co.'s Trade Mark (1884),

Ch. D. 374; 53 L. J. Ch. 552; 53 L. J. Ch. 578; 49 L. T.
and see Abernethy v. Hutchinson 504.

(1825), 3 L. J. Ch. (0. S.) 209; I (i) (1885), 54 L. J. Ch. 419.
H. & T. 28 ; Caird v. Sime (1887), (/•) 46 & 47 Vict. c. 57, s. 113.

12 App. Cas. 326; 57 L. J. P. C. 2
;

The -whole of the cases on this

Merryweather v. Moore, [1892] 2 subject are collected and discussed
Ch. 518 ; 61 L. J. Ch. 505. in Sebastian on Trade Marks, &c.,
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and lias not at the tixne of registration some definite and present

intention to deal (?).

In Fielding v. Hawley {in), a butter dish, consisting of a dish

and cover, is one " orf/c/t' of 'manufacture" within the Copyright

(Designs) Act, 1842, and it is a suflBcient compliance with the Act

to stamp the registration mark upon the dish alone, though the

coyer was separate from and not in any way attached to the dish,

and though the entire design was upon the cover, and protection

is not denied even though in the process of manufacture the mark
becomes illegible.

It is provided by 54 Geo. 3, c. 56, s. 1, that every person who Sculpture,

makes or causes to be made any new and original sculpture, model,

copy, or cast of the human figure, or of any animal, or of any
animal combined with the human figure, or of any subject being

matter of invention in sculpture, is to have the sole right and pro-

perty in such sculptiu'e, model, copy, or cast for a term of fourteen

years. It has been held [n) that new and original casts of fruit

and leaves are within this section.

The publication in this country of a dramatic piece as a book Dramatic

before it has been pubKcly represented or perfoiToed does not de- produc-

prive the author of such dramatic piece or musical composition, or musical
his assignee, of the exclusive right of representing or performing composi-

it (o). In another case the Court of Appeal decided that the person tions.

whose right under sect. 20 of 5 & 6 Vict. c. 45, to such sole liberty

of representing a musical composition has been infringed is entitled

to recover the penalty of 40s. given by sect. 2 of 3 & 4 WiU. 4,

c. 15, although such musical composition has not been rejjresented

at a place of dramatic entertainment (p).

A sheet of paper perforated so that, when it is placed in a

4th ed. (1889), to which reference («) Caproni i\ Albert! (1892), 65

should be made. L. T. 785 ; 40 W. E. 235. See

(;) In re Batt & Co.'s Trade also Britain r. Hanks (1902), 86

Marks, [18P8] 2 Ch. 432 ; 67 L. J. L. T. 765, where it was held that

Ch. 576 ; affirmed, sub nom. Batt metal models of mounted yeoiuen

r. Dunnett, [1899] A. C. 428 ; 68 produced aud sold as toys may be

L. J. Ch. 557. within the protectiou of the Act.

[m) (1883), 48 L. T. 639 ; 47 (o; Chappell v. Boosev (1882),

J. P. 582 ; and see Heath v. Eol- 21 Ch. D. 232 ; 51 L. J. Ch. 625
;

lason, [18b8] A. C. 499 ; 67 L. J. and see Eeade r. Conquest (1861),

Ch. 565. See also HoUitnake v. 9 C. B. N. S. 755 ; 30 L. J. C. P.

Truswcll, [1893] 2 Ch. 377; 62 269.

L.J. Cli. 013, where it was held {p) Wall v. Taylor (1883), 11

that a cardboard pattern sleeve Q. B. D. 102; 52 L. J. Q. B. 558.

containing a scale for adapting it Sec also Wall v. Martin, ihid. ; and

to sleeves of any dimensions was Fuller r. Blackpool Winter Gardens
capable of copyright under 5 & G Co., [1895] 2 Q. B. 429 ; 73 L. T.

Vict. c. 45, as a chart or plan. 242.

N N 2
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Pictures.

meclianical instrument and made to pass under tubes througli

which air is forced, a copyright tune is reproduced, is not a copy

of a sheet of music so as to constitute an infringement of the

copyright within the meaning of the Copyright Act, 1842 {q).

An amateur dramatic club gave a performance of a copyright

play at a hospital for the entertainment of the inmates. Admission

was free ; the governors of the hospital paid for the seats and

costumes ; tickets were given to members of the dramatic club to

distribute among their friends, and some reporters for the theatrical

newspapers attended. It was decided that the performance was

not a performance in a " place of dramatic entertainment" within

3 & 4 Will. 4, c. lo, or 5 & 6 Vict. c. 45, s. 20, and that the

performers were not liable to pay penalties to the owners of the

copyright (r).

A newspaper is within the Copyright Act (5 & 6 Vict. c. 45), and

requires registration under that Act in order to give the proprietor

the copyright in its contents, and so enable him to sue in respect

of a piracy of any article therein. Also to enable the proprietor of

a newspaper to sue in respect of a piracy of any article therein, he

must show, not merely that the author of the article has been paid

for his services, but that it has been composed on the terms that

the copyright therein shall belong to such proi^rietor (s). The

several proprietors, however, of several periodicals may jointly

employ an author, so that the copyright in the article becomes

vested in each after registration of his periodical, when he acquires

the right to sue to restrain infringement {t).

The registration of the first number of a work published in serial

parts is probably a sufficient registration of each of the succeeding

parts (u).

In Nottage v. Jackson (x) it was decided that when a firm of

(q) Boosey v. Whight, [1900] 1

Ch. 122; 69 L. J. Ch. 6j.

[r) Duck V. Bates (1884), 13

Q. B. D. 813 ; 53 L. J. Q. B. 338.

(s) Walter v. Howe (1881), 17

Ch. D. 708; 50 L. J. Ch. 621; Cox
V. Land and Water Journal Co.,

not foUowed (18G9), L. R. 9 Eq.
324 ; 39 L. J. Ch. 152 ; and see

Walter v. Steinkopff, [1892] 3 Ch.
489 ; 61 L. J. Ch. 521 ; and Aflalo

V. Lawrence, [1902] 1 Ch. 264 ; 70

L. J. Ch. 797'; affirmed, [1903] 1

Ch. 318; 72 L. J. Ch. 107.

(0 Trade Auxiliary Co. v. Mid-
dlesbrough, (fee. Association (1889),

40 Ch. D. 425 : 58 L. J. Ch. 293
;

Cate V. Devon Newspaper Co.

(1889), 40 Ch. D. 500; 58 L. J.

Ch. 288.

(«) See Johnson v. Newnes,
[1894] 3 Ch. 663; 63 L. J. Ch.
786.

[x) (1883), 11 Q. B. D. 627; 52

L. J. Q. B. 760. See also PoUard
V. Photographic Co. (1888), 40
Ch. D. 345; 58 L. J. Ch. 251

;

Kenrick v. Lawrence (1890), 25

Q. B. D. 99 ; 38 W. R. 779

;

Melville v. Mirror of Life Co.,

[1895] 2 Ch. 531 ; 65 L. J. Ch.
41 ; considered in Boucas i\ Cooke,
[1903] 2 K. B. 227 ; 72 L. J. K. B.
741.
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photograpliers send one of ttieii' artists to take a negative, he and
not tliey is the author of the photograph. Two or more persons

may be registered as " avtliors " of a painting, drawing, or photo-

graph, but qiKxre whether the copyright would subsist for the

joint lives, or the lives and life of the author and seven years

afterwards.

To constitute an infringement of the copyright of a painting

under sect. 1 of the Copyright Act, 1862, the reproduction must be

something which is itself in the nature of a picture. Accordingly Tableau

a tableau vivant after a painting, so far as it consists of a merely vivant.

temporary arrangement of living figures, is not a reproduction of

the painting or the design thereof within the prohibition of the

section [y). But a sketch of such a tableau published in an illus-

trated newspaper may, though the tableau does not, constitute an

infringement of the copyright of the picture [z).

Trespass ab initio.

—"

—

VAUX V. NEWMAN. (1611) [130]

(Sometimes called the Six Carpenters' Case.)

[8 Coke, 146.]

This case illustrates tlie law with reference to those

cases wherein a person empowered bj the authority of the

law to do certain things, forfeits the protection which is

given him by such authority by reason of the abuse of the

privilege. The facts were as follows : Six carpenters

entered a tavern " and did there buy and di-ink a quart of

wine, and then paid for the same." They then gave a

further order for " another quart of wine and a penny-

worth of bread, amounting to 8f/." This order was also

(y) Hanfstaenffl I'. Empire Palace / s xt„.,j' j. „„,„i., -n • non-T
(No. 1), [1801] 2 Ch. 1 r 03 L. .J.

^"^ Hauf.staongl r- B.tmcs, [189o]

(jli_ .nj/- ^ A. C. 20; Gl L. J. Ch. 81.
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Who is

trespasser

ab initio.

fulfilled. For tlie second supply the men refused to pay.

The question was, whether this non-payment made their

original entry into the tavern tortious; in other words,

whether it made them trespassers ab initio.

The Com-t held that the men did not become tres2)assers

ah initio on the ground that mere non-feasance is not

enough. In order to constitute trespass ah initio there

must be two conditions. First, there must be misfeasance

as distinguished from non-feasance; and secondly, the

authority abused must be one given by the law, and not

by an individual.

The six carpenters abused an autliority given them by the law.

The hiw gives every man a right to enter an inn, and if these men

had broken the glasses or actively done some illegal act they would

have been guilty of misfeasance and have become trespassers ah

initio ; but they were only guilty of non-feasance, viz., of declining

to pay for their beverage. They did not, therefore, fulfil the con-

Examples, ditions essential to trespass ah initio. Instances of trespassers ah

initio may be mentioned; the lessor who enters to view waste and

stays all night ; the commoner who enters to view his cattle and cuts

down a tree ; and the man who enters a tavern and continues there all

night against the will of the landlord. In such cases that is misfeas-

ance, and the authority is conferred by the law. The reason why
misfeasance does not make a man a trespasser ah initio when the

authoritj' is conferred by an individual, would seem to be that those

who voluntarily give powers can limit or recall them as they please,

while the abuse of powers given by the law needs a more stringent

protection.

The power of a landlord to distrain his tenant's goods, when the

latter will not pay rent, is authority given him hy law, and had the

legislature not intervened and otherwise provided, it would have

followed as a corollary from the principles enunciated in the lead-

ing case that misfeasance in distraining would make a landlord a

trespasser ah initio.

Such a result would, in many cases, obviously work great hard-

ship, for in an action for illegal distress, where the defendant can

be treated as a trespasser ah initio, so as to make his possession of

the goods wholly wrongful (a), the entire value of the goods taken,

Distress

for rent.

{a) Attack V. Bramwell (1863), 32 L. .J. Q. B. 146; 3 B. & S. 520.
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"vrlthoiit deducting the rent satisfied by the seizure, -will be recover-

able, and not merely the actual damage sustained by the tenant.

The plaintiff in such a case can claim to be placed in precisely the

same position he was in before the trespass took place. A remedial H Geo. 2,

statute (i) has, however, provided that where any distress is made ^' '®"

for rent justly due, and an irregularity afterwards occurs on the

part of the landlord, the distress is not on that account to be deemed
unlawful, nor the persons making it trespassers ah initio. In such

case the parties aggrieved may recover full satisfaction for the

special damage they have sustained, but no more. Indeed, if no

actual damage can bo proved by the plaintiff (c) he has been held

not entitled to nominal damages, although he may have established

the fact of an irregularity.

A tenant under an agreement for a lease is liable to distress ('/).

In Megson v. Mapleson (''), where a bailiff has levied excessive Excessive

distress, a landlord may recover from him the amount he has had ^^ ^^^^*

to pay to the injured tenant. Perhaps the most common form of

ii'regularity is that known as excessive distress. By 52 Hen. 3,

c. 4, it is enacted that they who take great and unreasonable dis-

tress shall be grievously amerced for the excess of such distresses.

It is, however, observable that
( / ) no action is maintainable for

distraining for more rent than is due, provided the distress is not

excessive as to that which is due. Again, a frequent irregularity

committed is that of selling the goods without subjecting them to

the appraisement required by law, in which case the measure of

damages is the value of the goods minus the rent due. Of course,

it must not be assumed that a distress can never amount to a tres-

pass ah initio. The statute reHeves only when the distress is in

itself regular and proper, though marred by a subsequent irregu-

larity. Thus it has no application (</) where the distress is effected

by breaking open an outer door, or (//) where it takes place between

simset and sunrise, or where the goods taken were not distrainable

at all. Nor, again, where the distress is made after tender of the

amount due ; but tender after distress and before the goods are

impounded makes their detention, but not the original taking,

wi'ongful. And this is not because the statute steps in to relieve

[b) 11 Geo. 2, c. 19, a. 19 ; and Barrington v. Hamsliaw.
as to distress for poor rate, see

(^j (1883), 49 L. T. 744.
17 Geo 2^ c 38, s 8. See also the

^^^ ^^^^^^^ ^_ Leyland (1851),

}'oZ ?-w''-f^r
-^™^'^,'^ment Act, jg^^; -g ggy 20 L. J. Q. B. 205.

1888 (ol & o2 Vict. c. 21), and the ,7^ ^, 7-,,^.,^ . ^

rules ishued under sect. 8. (^) ^rown v Glenn (I80I), IG

(c) Lucas V. Tarleton (1858), 27 ^- ^- ^^^
; ^0 L. J. Q. B. 20a.

L. J. Ex. 246 ; 3 H. & N. IIG. (A) Sutton v. Darke (1860), 29

(rf) Law .Tuunial, Aug. 1883: L. J. Ex. 271.
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the landlord, Lut Lecauso such detention is a more non-feasance,

and -would not, therefore, even at common law, render the distress

a trespass ah initio.

Cattle It will, too, be remarked that the statute is confined in its appli-

p
^^^S^' cation to the case of distraint for rent, and in no way relates, for

example, to the distress of cattle damago-foasant, so that the work-

ing or killing of such cattle would amount to a tresjjass ab initio on

the part of him who had distrained them.

When an animal distrained as damage-feasant is impounded on

private premises, and not in a common pound, a subsequent tender

of sufficient compensation for the damage actually done is good, and

if the distrainer, by demanding an excessive sum for damages as

the condition of his release of the animal, obtains payment of such

sum from the owner, such payment is not voluntary, and the sum
paid may be recovered in an action for money had and received (/).

Wrongful ^ landlord who has wrongfully evicted his tenant between two

and appor- Q^^firter days is not entitled to the apportioned rent up to the day of

tionment. eviction under the Apportionment Act, 1870 (A-).

Trespass A landlord may be a trespasser ab initio as to part of the things
ab im to

-j^g distrains upon, and not as to the rest, as if there be a seizure of
as to part. '

. , . ,
several chattels, some of which are by law seizable and others not,

the seizure is illegal only as to the part which it was unlawful to

seize. Thus, in one well-known case (/), a landlord distrained for

rent, amongst other things, certain looms at work. As there was
quite sufficient distress on the premises without these looms, they

were not by law distrainable, so that so far as regards them the

distress was clearly a trespass €(b initio. The tenant paid the

amount of the rent and the costs of the distress, which was then

withdi'awn. It was held that the seizure of the looms did not

illegalise the whole proceeding, and that the tenant was entitled to

receive only the actual damage sustained by the taking of those

particular goods, and not the whole amount paid by him.

As to what goods are jji-ivileged from distress, see notes to

Simpson v. Hartopp, ante, -p. 340 et seq.

Forcible In connection with the subject-matter of this note, it is usual to
entry. refer to the position of a person having a right of possession in

regard to his power of forcible entry on the land. Under an
ancient statute (m), the assertion of his right, if accompanied by a

breach of the peace, [amounts to an indictable offence, but the

[i) Green v. Duckett (18S3), 11 parte Sergeant, In re Sander (1885),

Q. B. D. 275 ; 52 L. J. Q. B. 435. 54 L. J. Q. B. 331 ; 52 L. T. 51(3.

(k) Clapham v. Draper (1885), (/) Harvey r. Pocock (1843), 11
1 C. & E. 484 ; and see Scott v. M. & W. 740; 12 L. J. Ex. 434.
Brown (1884), 51 L, T. 746 : i:.>: (/») 5 Rich. 2, stat. 1, c. 8.
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statute does not create any civil remedy ()?), so that damages cannot

be recovered against a riglitful owner for a forcible entry on bis

land. For any independent wi'ong, bowever (such as an assault or

an injury to tbe furniture on tbe premises), committed in tbe course

of tbe forcible entry (o), damages can be recovered even by a person

wbose possession was wrongful.

Tbe reader is also referred to tbe cases of Tbwaites v. "Wilding

(1883), 12 Q. B. D. 4 ; 53 L. J. Q. B. 1 ; Ness v. Stepbenson (1882),

9 Q. B. D. 245 ; 47 J. P. 134 ; Ex jiarte Harris (1885), 34 W. E.

132.

Actions against Sheriffs, &c.

SEMAYNE V. GRESHAM. (1605)

(Sometimes called Semayne's Case.)

[5 Coke, 91.]

Berisford and Grresbam lived together in a house, of

which they were joint tenants, in Blackfriars. Berisford

j)kinged deej)ly into debt, and one of tbe largest and most

pressing of his creditors was a Mr. Semayne, to whom be

'" acknowledged a recognizance in tbe nature of a statute

staple." He then died, and, by right of survivorship, the

ownership of the house in Blackfi'iars became vested in

Grresbam. Now, in that house were " divers goods " of

the late Mr. Berisford, and to these, in virtue of the statute

staple, Semayne considered himself entitled. Accordingly,

lie gave instructions to tbe sheriffs of London to go and

do the best they could for him, and those functionaries,

armed with tbe proper writ, set off for Blackfriars. But,

when they came to tbe bouse, Gresham, who had an inkling

[131]

(«) Newton v. Harland (1840), 1

M. & a. 644 ; 1 Scott, N. R. 474.

(o) Bcddall r. Maitlaud (18S1),

17 Ch. D. 174; SOL. J. Ch. 401.
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of what tliey had come for, shut the door in their faces,

" whereby they could not come and extend the said goods."

It was for thus " distui'bing the execution," and causing-

him to lose the benefit of his writ, that Semayne brought

this action. He did not succeed, however, for the judges

said Gresham had done nothing wrong in locking the

door, and that, even when the king is a party, the house-

holder must be requested to open the door before the

sheriff can break his way in.

Semayne's case is tlie chief authority for the popular legal maxim
which says that every Englishman's house is his castle

—

domus sua

est cuique tutissimmn re/vgium—a maxim which, in the lawless

times from which our common law comes, was of the utmost im-

portance, for what the law cannot do in that it is weak, a man
must do for himself.

This maxim, however, in common with almost every legal maxim,

must be received with very considerable qualifications. Thus, a

sheriff or other officer of the law empowered to execute process in a

civil suit may, in pui'suance of his duty, enter a man's private

dwelling-house, although he would not be justified in breaking any

outer door or window in order to effect an entrance into the house

;

and " when the king is a party," as, e.g., in the case of the appre-

hension of a felon, the officer may enter the house as best he may
by breaking the door or otherwise. It must, however, be carefully

noted that no such breaking becomes justifiable until the officer,

having given due notice of his business, and having demanded

admission, has been refused to be allowed to enter the house.

The maxim, that " a man's house is his castle," only extends to

his dwelling-house (p), and so does not apply, i.g., to the case of a

shop which is only used as a place of business (7).

Again, a landlord may enter upon the premises of a tenant who

has not paid his rent, for the purpose of distraining the tenant's

goods. This is, however, subject to certain restrictions, as, for

instance, that the distress must take place after sunrise and before

sunset. And so, too, although a barn, or outhouse, not connected

with the dwelling-house, may be broken open in order to levy an

[p) Penton v. Browne (1663), 1

Keb. 608 ; 1 Sid. 186.

[q) Hodder r. WiUiams, [1895]

2 Q. B. 663 ; 65 L. J. Q. B. 70
;

and see American Must Co. v.

Hendrey (1893), 62 L. J. Q. B.

388 ; GS L. T. 742.
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execution, yet it cannot be so broken in order to make a distress

for rent (r). Tbe distinction has been stated to be "between the

powers of an officer acting in execution of legal process and tbe

powers of a private individual who takes the law into his own hands

and for his own jjurposes."

And, as will perhaps be readily supposed, when a house has been Recovery-

recovered by an action of ejectment, the sheriff may break the house ^^ land,

and deliver possession to the plaintiff. For, after judgment, the

defendant has no longer anj' right to retain possession of the

house.

Moreover, the rule that " every man's house is his castle " does Sheltering

not ajDply to protect it from invasion in case his friend, upon a friends,

pursuit, takes refuge there or removes his goods thither in order to

avoid an execution. After demand of admission and refusal, the Slierifl

sheriff may break open the doors of the house for the purjiose of hreaking

executing the process of the law, but he does so at his peril, and, if ^

it should turn out that his suspicions were not well founded, the

act of breaking amounts to a trespass on his part (s). Indeed, it

has been said that if the sheriff enters the house of a stranger, even

through an open door, he does so at his peril, and, if the goods of

which he is in search are not found there, he is a trespasser {t).

It appears, then, that, although the sheriff cannot break the doors

of one's house in the execution of a civil jirocess against one's own
goods, he may yet justify a breach for the j^nrijose of seizing the

goods of a stranger whose ordinary residence is elsewhere. A house,

however, in which a man habitually resides would seem, on principle

and on authority, to be on the same footing as his own house so far

as executions are concerned, for it is there that one would naturally

expect to find him and his goods. The sheriff, therefore, could not

break the outer door of such a house to execute any process against

the man's goods.

As to what is to be considered a breaking of the house, as distin- What is a

guished from a mere entry, the cases are not altogether reconcileable. hrcaking.

There are dicta and decisions which would lead to the conclusion

that the opening of a door which is simply latched constitutes a

breaking on the part of the sheriff ; and so, too, if a window be

shut, but not fastened, it may not be ojiened for the purj)ose of

distraining («). Where a pane in a window of the house hai^ponod

(r) Brown v. Glenn fl851), IG (k) Nash v. Lucas (1867), L. R.
Q. B. 254 ; 20 L. J. Q. B. 205. 2 Q. B. 590 ; 8 B. A: S. 531 ; Crab-

(«) Cooke V. Birt (ISU), o Taunt. tree v. Robin.sou (1885), 15 Q. B. D.
765 ; 1 Marsh. 333. 312; 33 W. R. 936. See Long v.

if) Per Dallas, J., in Cooke v. Clarke, [1891] 1 Q. B. 119; 63

Birt, xupra. L. J. Q. B. 108.
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to be broken, it was beld tliat tlie officer might lawfully put his

band through the aperture in order to make the arrest (a^).

If the sheriff, in executing a writ, break the bouse, without

authority of law for so doing, and thereby becomes a trespasser,

it seems that the execution, nevertheless, is good, and that the

trespasser, inj ured party has no remedy save an action for trespass against the

sheriff. This, at any rate, appears true in respect of an execution

against goods. The execution creditor has done no wrong, and,

therefore, so much of the sheriff's proceedings as was for bis

benefit should be considered valid, the rest illegal. An arrest of

the person by means of an unlawful breaking has, however, been

deemed to bo altogether void [y), and there is authority for stating

that, even in the case of an execution against goods, the Court may,

in the exercise of its summary jurisdiction, and in order to prevent

an abuse of its process, undo the whole of the proceedings (2) and

set the execution aside.

When a sheriff who has seized goods under a writ of fi. fa. goes

out of possession, the question whether in so doing he has abandoned

jwssession or not is always a question of fact {a).

The property in goods seized under a writ of fi. fa. remains in

the debtor till sale, but subject to the security of the execution

creditor (Z>).

The reader is referred to the following cases having reference to

sheriffs ; they are too numerous to be dealt with at large in a book

so limited as the present volume :

—

Smith V. Keal (1882), 9 Q. B. D. 340 ; 47 L. T. 142. Liability

of execution creditor for wrongful seizuj-e under fi. /a.—Implied

authority of solicitor—Dii'ection to levy upon particular goods.

Eoyle r. Busby (1880), 6 Q. B. D. 171; 50 L. J. Q. B. 196.

Sheriff's officer— Abortive execution— Possession money—Who
liable to pay.

Hilliard v. Hanson (1882), 21 Ch. D. 69; 47 L. T. 342. Wrong-

ful seizure

—

Fi. ft.—Injunction—Costs.

Ex imrte Webster, In re Morris (1882), 22 Ch. D. 136; 52

L. J. Ch. 375. Costs on appeal from an interpleader order.

Aylwin v. Evans (1882), 52 L. J. Ch. 105 ; 47 L. T. 568. Ee-

straining sale under/, fa.

(.r) Sandon v. Jervis (1858), E.

B. & E. 935, 942 ; 28 L. J. Q. B.

156.

(y) Kerbey v. Denbey (1836), 1

M. & W. 336; 2 Gale, 31.

(z) See Smith's L. C. vol. i.

p. 117 (Uthed.).
{(i) Bagshawe's, Ltd. v. Deacon,

[1898] 2 Q. B. 173; 67 L.J. Q. B.
658.

ib) In re Clarke, [1898] 1 Ch.
336; 67 L. J. Ch. 234.
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Smith V. Daiiow (1884), 26 Ch. D. 005; 53 L. J. Ch. 696.

Interpleader—Possession money—Eight of appeal.

In re Ludmore (1884), 13 Q. B. D. 415; 53 L. J. Q. B. 418.

Poundage—Costs of execution.

Scarlett v. Hanson (1883), 12 Q. B. D. 213 ; od L. J. Q. B. 62.

Seizure in execution—Equity of redemption—Duty of sheriff

—

Common Law Procedure Act, 1860, s. 13.

Harvey v. Harvey (1884), 26 Ch. D. 644 ; 51 L. T. 508. Duty in

executing writ of attachment.

Ex jjarte Crosthwaite, In re Pearce (1885), 14 Q. B. D. 966;

54 L. J. Q. B. 316. Duties of sheriffs as to goods taken in

execution.

Willis V. Combe (1884), 1 C. & E. 353. A sheriff is not hable for

damage to goods, which he has seized under a fi. fa., caused by a

mob bi'eaking in and injuring the goods, if he has used reasonable

care and diligence respecting them.

Hunt V. Fenshawe (1883}, 12 Q. B. D. 162; 32 W. E. 316.

Coiu't may order private sale of goods instead of public auction.

Kelly V. Browne (1883), 12 L. E. Ir. 348. False return—Levy

—Cheques from debtor—Performance of condition.

Martin v. Tritton (1884), 1 C. & E. 226. Liability for seiym-e—

Interpleader order rescinded.

Morris v. Salberg (1889), 22 Q. B. D. 614; 58 L. J. Q. B. 275.

Direction to sheriff to levy on particular goods—Liabilitj- of

execution creditor for wrongful seizure by sheriff.

MitcheU v. Simpson (1889), 23 Q. B. D. 373; 58 L. J. Q. B. 425.

Sheriffs Act, 1887—Duty on commitment of debtor.

Ex parte Essex, In re Levy (1890), 63 L. T. 291 ; 38 W. E. 784.

Eight to possession money—Eeceiving order made before sale

—

Delay of sale.

Hogarth v. Jennings, [1892] 1 Q. B. 907; 61 L. J. Q. B. 601.

Secretary of company not entitled to act as bailiff for the company.

Bagge V. Whitehead, [1892] 2 Q. B. 355 ; 61 L. J. Q. B. 778.

Liability of sheriff for wrongful act of bailiff.
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Trover, &c.

[132]

Finding
not keep-

Who may
maintain
an action

for trover.

Barker v.

Furlonsr.

ARMORY V. DELAMIRIE. (1722)

[1 Str. 504.]

A youthful chimney sweeper was fortunate enough to

find a very vakiable jewel, and he took it to a jeweller's to

ascertain its value. The jeweller, taking advantage of the

boy's simplicity, told him it was worthless, and offered

him three halfpence for it, which the lad declined, and

demanded his prize back. The jeweller refusing to return

it, the boy went to law with him, and elicited from the

judges a favourable decision.

"You have fairly found this jewel," they said, "and

nobody except the real owner has a better title to it than

yourself ; till he shall appear, you may keep it against all

the world, and maintain trover for it."

There is very little truth in the time-honoured tradition that

finding is keeping. The duty of the finder of a jewel, or other article,

is to discover, if he can, the jserson who has lost it ; and if he keejis

it, knowing perfectly well who that person is, he commits a criminal

offence.

This note, however, is concerned with the case where the real

owner of the thing found is not ascertainable, and the chief point

on which Ai'mory i'. Delamirie is an authority is as to what is

sufficient to enable a person to maintain an action for trover. On
this point the case of Barker v. Furlong (c) should be considered.

It was there held that trustees having a title to chattels with an

immediate right of possession can sue in trover for the chattels,

although they may never have taken actual possession, but have

allowed the goods to remain in the possession of their cestui que

trust ; and although the title may be liable to be defeated by the

claim of some third party, yet the wrongdoer cannot set up the title

of that third party as a defence to an action against himself for the

recovery of the goods. It is not merely the person in whom

(c) [1S91] 2 Ch. 172; 60 L. J. Ch. 368.
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resides the riglit of jJToiwrtij who can maintain such an action.

Armory had not that right. It continued in the person who had

lost the jewel. All Armory had was the right of possession ; but it

was considered that that was quite a sufldcient foundation for an

action of trover as against a mere wrongdoer. And it may be

stated generally that persons entitled to only a special property in

goods, or to only a right of possession of the goods, may maintain

an action of trover ; such as a carrier, or a workman to whom goods

have been sent to be repaired or worked upon, or a warehouse-

keeper, who has them for safe custody, or an auctioneer or shop-

keeper, to whom they have been sent to sell, and many others, to

whom goods have been delivered for a special purpose ('/). By
way of illustration, the case of Nyberg v. Ilandelaar («) may be Nyberg v.

mentioned. There the plaintiff was owner of a gold enamel box, ^^^^^^

and agreed with one Frankenheim that the latter should become

owner of one-half of the box, but that the plaintiff should retain

possession and have the selling of it. The box having remained

some time in the hands of the ijlaintiff, he determined to sell it at

Christie's Au.ction Eooms, and for that purpose handed it to Franken-

heim, who, in turn, handed it to the defendant as security for money
owing. The question was whether, under these circumstances, the

plaintiff could maintain an action of detinue for the box. In giving

judgment for the plaintiff. Fry, L. J., said : "I adhere to the state-

ment made in the old books of practice that detinue can be main-

tained by any person who has the immediate right to possession of

personal chattels which are wrongfully detained from him, whether

that right arises out of an absolute or a special property."

The possessor of land is generally entitled, as against the finder. Chattels

to chattels found on the land. In the recent case of South Staf- jo""" ^^^

fordshire Water Co. v. Sharman (/), the defendant while cleaning

out, tmder the plaintiffs' orders, a pool of water on their land,

found two rings. He declined to deliver them to the plaintiffs,

but failed to discover the real owner. In an action of detinue, it

was held that the plaintiffs were entitled to the rings. " The case

of Bridges v. Hawkesworth"(r/), said LordEussell, C. J., "stands by
itself, and on special grounds, and on those grounds it seems to me
that the decision in that case was right. Someone had accidentally

(d) Williams r.Millinfjton (1788), (r) [1892] 2 Q. B. 202 ; CI L. J.

1 H. Bl. 81 ; 2 It. R. 724 ; Colwell Q. B. 709.

V. Eeeves (1810), 2 Camp. 576; ,^> nsOfil c n B 4J •
fi", T T

Martini v. ColeH (1813), 1 M. & S. ^ ^'^^ L'»J''J ^ ^l- B. 44
,
Co L. J.

140. TliiH Hubject i« fully dealt ^- ^- ^*^^-

with in Addi.son's Law of Torts, (.</) (1852), 21 L. J. Q. B. 75;
pp. 498 ct wi- (7th cd.). 15 Jur. 1079.
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Jus tertii.

Spoilers.

dropped a bundle of bauk-notes in a public sliop. The shopkeeper

did not know they had been dropped, and did not in any sense

exercise control over them. The shoi) was open to the public, and

they were invited to come there. A customer picked ujo the notes

and gave them to the shopkeci^er in order that he might advertise

them. The owner of the notes was not found, and the finder then

sought to recover them from the shopkeeper. It was held that he

was entitled to do so, the ground of the decision being, as was pointed

out by Patteson, J., that the notes being dropped in the public part of

the shop, were never in the custody of the shopkeeper, or ' ivithin tlic

protection of his house.' " "It is somewhat strange," continued the

learned Chief Justice, "that there is no more direct authority on

the question ; but the general principle seems to me to be that

ivhere a person has possession of houses or land, with a manifest

intention to exercise control over it and the things which may be upon

or in it, then, if something is found on that land, zvhcther by an

cmp)loyee of the owner or by a stranger, the j^resumption is that the

possession of that thing is in the owner of the locus in quo."

On the same principle (viz., that mere possession is sufficient as

against a wrongdoer) rests a well-known rule in actions of eject-

ment, namely, that the plaintiff must recover by the strength of

his own title, and not by the weakness of his opponent's. Pos-

session, as the popular adage has it, is nine-tenths of the law.

It is on the same principle that the rule in pleading that a

command can be denied rests. The position the person so pleading-

takes up is this :

'

' Granted that the person you profess to represent

has better right than I have, yet you doiit represent him; he

never told you, for instance, to come and take my cattle. I may
not have a right against all the world, but I have a right against

you " ill).

So a defendant in possession m.ay set up a jus tertii—that is, the

right of a third person—to the lands, to disprove the claimant's

alleged right.

Armory v. Delamirie also illustrates an important maxim of the

law

—

omnia prcesumuntur co)dra spoliatorem ; that is to say, every

presumption shall be made to the disadvantage of a wrongdoer (/).

Delamirie refused to produce the stone when he gave back the

socket, so it was presumed as against him to be the best kind of

stone that would fit the socket. So, if a man withholds an agree-

ment under which he is chargeable, it is presumed as against him

(A) Chambers «'. Donaldson (1809),

11 East, 6;-) ; 10 R. R. 43.^ ; Dobree
V. Napier (1836), 2 Bing. K. C. 781

;

3 Scott, 201.

(0 Cirter r. Bernard (1819), 13

Q. B. 945.
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to liaye been properly stamped {k). A person once claimed a debt

from another, tlie proof of wliicli was to be found in certain docu-

ments which were sealed uj) and in his keeping. Without having

any business to do so, he broke the seal and opened the bundle of

documents. The Court did not in the least doubt that all the

papers were befoie it, and did not doubt the justice of the claim,

but the creditor's whole demand was disallowed in odium sjwiiatoris.

So where a diamond necklace was missed, and j^art of it traced to

the defendant, who could give no satisfactory account of how it

came into his possession, it was held that the whole necklace might
be presumed to have come into his hands so that he must pay the

full value (/).

A third point was decided in the leading case, viz., that " a master Respondeat

is answerable for the loss of a customer's property entrusted to his ^"P'^'""-'^'-

servant in the course of his business as a tradesman." The respon-

sibility of a master for the torts of his servant will be found

treated of under the leading case, Limpus v. London General Omni-
bus Co., arite, p. 507.

The case of a sale in market overt may be dealt with here. It Sale in

forms an exception to the rule that no one can acqiiire a title to a market

chattel personal from a person who has himself no title to it. A
purchaser of chattels (not being a horse) in market overt acquires

an indefeasible title to the chattels so purchased, provided he buys

in good faith and without knowledge of any defect in the vendor's

title {m) ; he may, accordingly, keep stolen goods so purchased.

If, however, the thief is prosecuted to conviction, the tables are

turned, an Act of Parliament (*/) expressly providing that in that

case the owner shall have his goods restored to him, notwithstand-

ing any intermediate dealing with them ; and, indeed, he may then

maintain trover for them without waiting for any writ of restitu-

tion (o). But where goods have been obtained by fraud or other

(A) Criisp V. Anderson (1815), 1 and who has subsequently been

Stark. 35 ; 18 E. R. 744. prosecuted to conviction, an order

m Mortimer v. Craclock (1843),
for its restitution to the owner may

12 L J. C. P. 1G6 • 7 Jur. 45. ^^ made under sect. 100 of the
"/

i o 1
'

£ n' 1 A A lono Larceny Act, 18G1. But probably

,.h^ !T\% f ^-T.^' .f,'
' ^ no such orde; could be made if the

(5G & 57 Vict. c. / 1), s. 22.
^^j^ ^^^ ^^^^ ^^^^^^ -^^^ circula-

(h) 24 & 25 Vict. c. 90, s. 100 ;
tion as current money, although it

and 50 & 57 Vict. c. 71, s. 24 (1) ;
might be possible to identify it.

and see Moss v. Hancock, [1899] (o) Scattcrgood r. Sylvester

2 Q. B. Ill ; G8 L. J. Q. B. 657
;

(1850), 15 Q. B. 506 ; 19 L. J.

where it was held that a coin Q. B. 447 ;
and R. v. London

which is current coin of the realm (1869), L. R. 4 Q. B. 371 ; 10 B.

may be sold as a curiosity, and in & S. 341. See also Dclaney v.

such a case, if the seller is a thief Wallis (1884), 15 Cox. 525; 14

who has stolen it from the owner, L. R. Tr. 31.

S.—C. O <->
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wrongful means not amounting to larceny, the property in sucli

goods does not revest in the person who was the owner of the goods

by reason only of the conviction of the offender (^)). No action lies

against an innocent purchaser of stolen goods in market overt who

disposes of the goods before conviction of the thief (g). The

innocent purchaser, it has been held, cannot, in answer to a claim

for the goods by the owner after the thief has been duly convicted,

counterclaim for the cost of their keep while in his possession (r).

But by 30 & 31 Vict. c. 35, s. 9, the Court which tries the thief

may, on his conviction, direct that money found on him shall be

paid to the innocent buyer in compensation for his having to give

up the property.

In the country the privilege of market overt aj)plies only to those

particular days and places which may happen to be specified by

charter or prescription. But in London {i.e., the citij) it applies to

every weekday (between sunrise and sunset), and every shoj), but

not to a wharf (s), nor a showroom over the shoji to which customers

are only admitted on special invitation (<). The sale, however,

must be of such articles as are usually dealt in at the shop.

Everything, too, must be open and above board ; any attempt at

concealment {e.g., by the shutters being up, or by the sale taking

place at the back of the shop) vitiating the privilege. Nor is the

purchaser protected if it is Crown property that he buys, or if he

is aware of the defect of title, or, in short, if he is guilty of any

fraud in the transaction. The privilege of market overt covers only

the sale from shopkeeper to stranger, and does not apply to a sale

by a stranger to the shopkeeper (h).

Horses. The property in a horse, even though sold in market overt, does

not pass to the buyer unless certain formalities prescribed by some

{p) 56 & 57 Vict. c. 71, s. 24 (2)

;

(7) Horwood v. Smith (178S), 2

overruling Bentley v. Vilmout T. R. 750 ; 2 Leach, C. C. 586.

(1887), 12 App. Cas. 471; 57 L. J.
(,.) Walker v. Matthews (1881),

Q. B. 18 ;
aud smWe restoring- the 5 Q. B. D. 109; 51 L. J. Q. B.

law of Moyce v. Newington (1878), 243
4 Q. B. D. 32; 48 L. J.Q. B. 125; ,..,,. ^.. ,,^„^. „

J . 1- ,1 («) Wilkmson v. Ivmg (I8O0), 2
and in consequence repealing the C '^'\'

Larceny and Summary Jurisdiction "'
' '

Acts so far as they are inconsistent. (0 Hargreave v. Spink, [1892]

See also Lindsay r. Cundy (1878), 1 Q' -B. 25 ; 61 L. J. Q. B.

3 App. Cas. 459 ; 47 L. J. Q. B. 318.

481 ; Babcock v. Lawson (1880), 5 (?/) See Taylor v. Chambers
Q. B. D. 284; 49 L. J. Q. B. 408

;

(1605), Cro. Jac. 68; Lyons v.

Reg. V. JJ. of Central Criminal De Pass (1840), 11 A. & E. 326;
Court (1886), 18 Q. B. D. 314 ; 16 9 C. & P. 68 ; Crane v. London
Cox, C. C. 196 ; and Chichester v. Dock Co. (1864), 5 B. & S. 313

;

Hill (1882), 48 L. T. 364 ; 15 Cox, 10 Jur. N. S. 984; and Hargreave
C. C. 258. V. Spink, supra.
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ancient statutes (.r) have been complied witli. To entitle the buyer

to anything approaching security, the horse must have been

exposed in the open market for a whole hour between 10 a.m.

and sunset. Then buj'er, seller, and horse must all go together

before the book-keeper of the market, who will enter in his note-

book every kind of jmrticular about all three. But even when the

buyer has undergone this ordeal and paid the money, he can hardly

call himself the owner of the horse, because any time within six

months of its being stolen, the owner of a horse may put in his

claim before a magistrate in the district where it is found, and if

he can within forty days get two witnesses to come and swear it is

his, may have it back again on tendering to the person in possession

of it the sum he paid in market overt.

In the recent case of Winter v. Bancks {y), the facts were as The stolen

follows : A gig was stolen from A., and it was afterwards found by S^g"-

the police in the possession of B. B. was indicted for larceny of

the gig and acquitted. B., on his acquittal, wrote to the police

officer in possession of the gig, demanding delivery of it to him,

and A. afterwards, by letter and personally, applied to the police

oflB.cer for its delivery over to him. The police officer, acting on

the instruction of his superior officer, after giving notice to A. of

his intention to do so, dehvered the gig to B. as the person from

whom it had been taken by the police. The Divisional Court held

that the police officer so delivering it was liable in trover to A.,

who was found to be the true owner of the gig.

It is to be observed that goods stolen and sold out of market

overt may be retaken wherever found, though no step has been

taken, or is intended to be taken, to prosecute the thief (2). So

also if goods stolen are pawned, the owner may maintain trover

against the pawnbroker («).

Eecent cases on the subject of trover are :

—

Johnson v. Hook (1883), 31 W. E. 812 ; 1 C. & E. 89. Measure

of damages.

Delaney v. Wallis (1884), 14 L. E. Ir. 31, C. A. ; 15 Cox, C. C.

625. Sale of stolen goods in market overt.

Tyler v. L. & S. W. Ey. Co. (1884), 1 0. & E. 285, Goods in

custody of police.

Comite des Assureurs Maritimes v. Standard Bank of South

b:) 2 & 3 P. & M. c. 7, and 31 A. & E. 495 ; 4 N. & M. 430.

Eli;^. c. 12. {(i) Packer v. Gillies (1806), 2

it/) (1901), 84 L. T. 501 ; 49 Camp. 336, n. ; and sec 35 & 36

W. R. 574. Vict. c. 93 (Pawnbrokers Act,

(z) Peer v. Humphrey (1835), 2 1872), b. 36.

oo2
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Africa (1883), 1 C. & E. 87. Eiglit of owner to follow proceeds of

sale.

Glyn, Mills, Currie & Co. v. East and West India Dock Co.

(1882), 7 App. Cas. 591; 52 L. J. Q. B. 146. Liability of ware-

houseman to holders of bills of lading.

London and County Bank v. London and Eiver Plate Bank

(1888), 21 Q. B. D. 535 ; 57 L. J. Q. B. 601. Negotiable securities

—holder for value.

Kleinwort v. Comptoir National D'Escompte de Paris, [1894] 2

Q. B. 157; 63 L. J. Q. B. 674. Dealing with crossed cheque

wrongfully converted.

Henderson v. "Williams, [1895] 1 Q. B. 521 ; 64 L. J. Q. B. 308.

Liability of warehousemen. Estoppel of bailor.

La Cave i\ Credit Lyonnais, [1897] 1 Q. B. 148; 66 L. J. Q. B.

226.

Convei'sion.

[133] HILBERY v. HATTON. (1864)

[2 H. & C. 822; 33 L. J. Ex. 190.]

Hilbery, a Liverpool mercliant, was the owner of the

ship " John Brooks," which, in 1862, was chartered to

take a cargo to Africa. The ship arrived oif the coast of

Africa, but unfortunately stranded there. The consignee

of the cargo took possession of the vessel, and, without

any authority, had her put up for sale. One Thompson,

the agent of the defendants, some English merchants,

finding her going cheaply, bought the ship for his princi-

pals, without knowing that the consignee had no business

to sell her. The defendants, on being apprised by Thomp-

son of what he had done, wrote back to him—" You do not

say from icliom you bought her, nor whether you have the

register with her. You had better for the present make a
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halk of hery In an action by Hilbeiy, it was held that

there was evidence of a conversion by the defendants, in

spite of their circumsioection.

This case is selected as illustrating the severity with which the law WLat con-

vieivs the intermeddling loith another man's property. The case of ^titutes

Kirk V. Gregory {h), where the defendaut had removed some gjo^^

jewellery from the room of a dying man under the reasonable fear

of its being stolen, may also be referred to. Hiort v. Bott (c) is

also a good illustrative case. An ingenious scoimdrel, named
Grimmett, persuaded the defendant to indorse to him a delivery

order for some barley, which he said had been sent to the defendant

by mistake. In spite of his good intentions, which were simply

to correct what he believed to be an error, the defendant was held

liable.

Since the Judicature Acts abolished the old forms of action, the

distinction between " conversion " and "trespass" has become of

little or no practical importance. Formerly there must have existed

a right to immediate possession in order to found an action for

trover ; and an owner not entitled to immediate possession had to

make use of a special action on the case for any injury to his

interest in a chattel, and this means of redress was available,

although the act complained of might also be a trespass, conver-

sion, or breach of contract as against the person entitled to the

immediate possession. "Conversion" has been defined (cZ) as
'

' an unauthorised act which deprives another of his property

permanently or for an indefinite time." The grievance is the un-

authorised assumption of the i)owers and dominion of the true

owner. Thus, if a man, who has no right to meddle with goods at

all, removes them from one place to another, an action may be

maintained against him for a tresjDass ; but he is not guilty of a

conversion of them, unless he removed the goods for the purpose of

taking them away from the person entitled to them, or of exercising

some control over them for the benefit of himself or of some other

person {v).

The following are instances of conversion :—If a man has i^os- Examples,

session of my chattel and refuses to deliver it up, knowing or

having the means of knowing that I am the owner of it(/) ; if a

{b) (1870), 1 Ex. D. 55 : 45 L. J. v. Bott, iu/ira.

Ex. 18G. (e) Sec Ealke v. Fletcher (1865),

[c] (1874), L. R. 9 Ex. 80 ; 43 18 C. B. N. S. 403 ; 34 L. J. C. P.

L.J. Ex. 81. 140.

{d) Per Bramwcll, B., in Iliurt (/) BaUlwiu v. Colo (1705), G



566 CONVERSION.

Wrongful
destruc-

tion.

Servant
obeying
orders.

muu, who is eutrusted with the goods of auothcr, puts theiu iuto

the hands of a third person contrary to orders ; if the pawnee of

goods, with a power of sale, sells them before the day stipulated for

the exercise of the power of sale has arrived {g); if a person, with-

out my permission, takes my horse to ride, and leaves it at an

inn (Ji) ; if a vendor who has sold goods on credit re-sells the goods

before the day of payment has arrived (/) ; if a man takes the pro-

perty of another without his consent, by abuse of the process of the

law [h) ; or if a sheriff sells more goods than are sufficient to satisfy

an execution, ho is liable for a conversion in respect of the ex-

cess ( /).

Where a hirer in possession of goods under a hire-and-puvchase

agreement sells them to a honci fide purchaser without notice before

all instalments agreed upon are paid, and is prosecuted to convic-

tion for larceny as a bailee, the owner can maintain an action for

conversion against the purchaser {in).

So, too, the wilful and wrongful destruction of a chattel, or

•ndlful and wrongful damage to it, whereby the owner is deprived

of the use of it in its original state, is a conversion of it, if done

by the wrongdoer with the intention of taking to himself the pro-

perty in the chattel, or deriving some benefit from it, or with the

intention of depriving the owner of the possession or use of it [n).

Every one who takes part in the wrongful conversion of another

man's property is responsible, even though he is only a servant

obeying his master's orders (o), " The only question is," said Lord

Elleuborough in the case last referred to, "whether this is a con-

version in the clerk which undoubtedly was so in the master. The

clerk acted under an unavoidable ignorance and for his master's

benefit when he sent the goods to his master; but nevertheless

his acts may amount to a conversion ; for a person is guilty of a

Mod. 212 ; Burroughes v. Bayne
(1860), 5 H. & N. 296; 29 L. J.

Ex. 185.

(ry) Johnson r. Stear (1864), lo

C. B. N. S. 330 : 33 L. J. C. P.

130; Pig-ot r. Cubley (186-1), 1,5

C. B. N: S. 701 ; 33 L. J. C. P.

134.

[h) Syeds v. Hay (1791), 4 T. R.
264 ; 3 Burr. 1264.

(il Chinery t;. Viall (1860), 5 H.
& N. 293 ; 29 L. J. Ex. 180

;

Martindale v. Smith (1841), 1 Q. B.

389 ; 1 G. & D. 1.

[k) Grainger v. Hill (1838), 4

Bing. N. C. 212; 5 Scott, 561.

{I) Aldred v. Constable (1844), 6

Q. B. 370; 8 Jur. 956.

{m) See and compare Helby v.

Matthews, [1895] A. C. 471 ; 64
L. J. Ch. 465 ; Lee v. Butler,

[1893] 2 Q. B. 318 ; 62 L. J. Q. B.
591 ; Shenstone r. Hilton, [1894]
2 Q. B. 452 ; 63 L. J. Q. B. 584

;

Payne v. Wilson, [1895] 2 Q. B.
537 ; 65 L. J. Q. B. 150 ; and Hull
Ropes Co. V. Adams (1896), 65
L. J. Q. B. 114; 73 L. T. 446.

{») See Richardson r. Atkinson
(1724), 1 Str. 574 ; Simmons v.

Lillystone (1853), 8 Exch. 431 ; 22
L. J. Ex. 217.

{o) Stephens v. Elwall (1815), 4
M. & S. 259 ; 16 R. R. 458.
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conversion who intermeddles with my proi^erty, and disposes of it,

and it is no answer that he acted under authority from another

who had himself no authority to dispose of it. And the Court is

governed by the principle of law, and not by the hardship of any

particular case." The liability of auctioneers and of agents gene-

rally in respect of the wrongful conversion of goods depends upon
whether they deal with the goods with the view of passing the

property in them, or whether they merely settle the price or other-

wise act as mere intermediaries between the supposed owner and

the purchaser ; in the former case they are liable, in the latter case

they are not liable
( p). Thus, in Cochrane v. Eymill {q), the owner

of some cabs let them to a Mr. Peggs, cab- master, under a

certain agreement. Peggs fraudulently got the defendant, an auc- Responsi-

tioneer, to sell them by auction. Though the auctioneer had bility of

thought all the time that the cabs belonged to Peggs, and had

acted in a straightforward and correct manner, he was held liable

in conversion to the true owner. " The defendant," said the Court,
'

' had possession of these goods ; he advertised them for sale ; he

sold them, and transferred the property in them, and therefore

from beginning to end he had control over the property ; and unless

we are prepared to hold contrary to all the definitions of conversion

which have been laid down, we miist hold that such acts amount to

conversion. But the auctioneer will not be held guilty of conver-

sion if he has not claimed to transfer the title nor purported to sell,

but has simply re-deHvered the chattels to the person to whom the

man from whom he received them told him to deliver them."

Where the conversion cannot be proved by any positive act, it Conver-

may be inferred from proof of a demand of the goods bi/ tlie pAaintiff, ^^°^.
, ,

and a refusal to deliver them by the defendant, he having the control demand
over them at the time (?•). and

The owner of goods let to another for a teiTa still continuing ^® ^^^^ '

cannot maintain an action for conversion (s) ; but any special or
g

temporary oionership tcith immediate pjossession is sufficient (:?).

{p) HoUins V. Fowler (1875), 40 L. T. 744. Compare with this

L. R. 7 H. L. 757 ; 44 L. J. Q. B. case, National Mercantile Bank v.

169 ; Barker r. Furlong, [1891] 2 EymiU (1881), 44 L. T. 7C7.

Ch. 172; GO L.J. Ch. 368; Con- {;) France v. Gaudet (1871),

solidated Co. i\ Curtis, [1892] 1 L. R. 6 Q. B. 199; 4 L. J. Q. B.
Q. B. 495; 61 L. J. Q. B. 325, in 121 ; Philpott v. KeUey (1835), 3

which Turner v. Hockey (1887), 56 A. & E. 106 ; 4 N. & M. 611.

L. J. Q. B. 301, was commentol (*) Gordon r. Harper (1796), 7

on ; and see Winter v. Bancks T. R. 9 ; 2 Esp. 465 ; and see

(1901), 84 L. T. 504 ; 49 W. R. Milgate r. Kebble (1841), 3 M. &
574. G. 100 ; 3 Scott, N. R. 358.

{rj) (1879), 27 W. R. 777 ; S. C, {f) Legg v. Evans (1840), 6 M.
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What may
be sued
for.

The
damages.

Other
cases.

Tlie action lies ouly iu respect of specific personal property ; tliere-

fore not for money unless identified in specie (?f). In Bavins v.

London and South Western Bank [x), the plaintiffs were the owners

of an order in wi-iting for payment of £69 7s., provided that a

receijit form at the foot thereof was duly signed. This receipt form

was never duly signed. The order was stolen from the plaintiffs,

and was negligently received by certain bankers for collection. The

amount was attested by the bankers and credited to a customer in

a running account. The Court of Appeal held that the plaintiffs

could recover from the bankers the £69 7s. as ononey had and

received, if not, as damages in trover.

The measure of damages is, in general, the value of the goods.

But this is not necessarily so, the damages being compensation for

the loss actually sustained by the wrongful act (2/).

The following cases on this subject may be consulted :—Spack-

man v. Foster, where title deeds of the plaintiffs were fraudulently

taken from them and deposited by a third person, without their

knowledge, with the defendant, in 1859, who held them, without

knowledge of the fraud, to secure the repayment of a loan. The

plaintiffs, on discovering the loss of the deeds in 1882, demanded

them of the defendant, and upon his refusal to give them iip

brought an action to recover them, to which the defendant pleaded

the Statute of Limitations. The Court held that, until demand and

refusal to give up the deeds to the real owners, they had no right

of action against which the statute would run (y). And see Hard-

man V. Booth (1863), 1 H. & C. 803; 32 L. J. Ex. 105; Cooper v.

Chitty (1756), 1 Burr. 20 ; 1 Wm. Bl. 65

(1878), 3 Q. B. D. 484 ; 47 L. J. Q. B. 700
;

5 Ex. D. 115; 49 L. J. Ex. 211; Fouldes

8 M. & W. 540 ; 1 D. N. S. 86 ; Glyn v. E.

(1882), 7 App. Cas. 591 ; 52 L. J. Q. B. 146

MuUiner v. Florence

Jones 1'. Hough (1880),

V. Willoughby (1841),

& W. India Dock Co.

; Lord v. Price (1874),

L. E. 9 Ex. 54 ; 43 L. J. Ex. 49 ; Mathiessen v. London and County

Bank (1879), 5 C. P. D. 7 ; 48 L. J. C. P. 529.

& W. 36 ; 8 D. C. P. 177; Brierly

V. Kendall (1852), 17 Q. B. 937
;

21 L. J. Q. B. 161.

{u) Ortonv. Butler (1822), 5 B.
& Aid. 6o2 ; and see Foster v.

Green (1862), 31 L. J. Ex. 158.

(.r) [1900] 1 Q. B. 270 ; 69

L. J. Q. B. 164.

(,y) (1883), 11 Q. B. D. 99; 52

L. J. Q. B. 418 ; and see Hiort v.

L. & N. W. E7. Co. (1879), 4

Ex. D. 188; 48 L. J. Ex. 545;
Chinery v. Viall (1860), 5 H. & N.
288 ; 29 L. J. Ex. 180 ; Living-
stone V. Rawyard'sCoal Co. (1880),

5 App. Cas. 25 ; 42 L. T. 334.
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Defamation.

CAPITAL AND COUNTIES BANK v. HENTY. [134]

(1882)

[7 App. Gas. 741 ; 52 L. J. Q. B. 232.]

*' Messrs. Henty and Sons hereby give notice that they

will not receive in payment cheques drawn on any of the

branches of the Capital and Counties Bank." The pub-

lication of a cu'cular to this effect by some Chichester

brewers caused a run on the bank, and an action for libel.

But it was held that the circular was not libellous. " It

seems to me unreasonable," said Brett, L. J., " that where

there are a number of good interpretations, the only bad

one should be seized upon to give a defamatory sense to

the document."

A libel may be defined as the malicious publication of •untriie Definition,

defamatory matter by writing, printing, or tbe like signs, without Libel,

just cause or excuse.

Slander consists of defamatory matter merely spoken. Slander.

An action for ]ihel may always be brought when the words pub- Special

lished expose the plaintiff to hatred, ridicule, or contempt, or are damage,

calculated to injure him in his business.

But, except in four cases, the plaintiff in an action for slarahr

must prove special damage. The four exceptional cases are :

—

(1.) Where the words charge the plaintiff with having committed

some criminal offence.

(2.) Where they impute to him a contagious or infectious tliscasc.

(3.) Where they are spoken of him as a professional or business

man (2).

(4.) Where they impute unchastity or adultery to a woman or

girl (a).

(z) See Dauncey r. Ilolloway, action for words spoken and made
[I'JOl] 2 K. B. 411 ; 70 L. J. K. B. actionable by this Act, a plaintiff

095. shall not recover more costs than

(«) See the Slander of Women damages, unless the judge shall

Act, 1891 (54 & 55 Vict. c. 61), certify that there was reasonable

which also provides that "in any ground for bringing the action."
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Slander ou
holders of

public

offices.

Malice.

Repetition
of slander.

Innuendo.

Publica-
tion.

In Eiding v. Smith {h), it was held that a grocer and draper,

whose wife helped him in the shop, could recover damages for

slander charging her with having committed adultery on the pre-

mises, there being evidence of loss of custom not accounted for

except by the slander.

In Webb v. Beavan(c), it was hold that words imputing that a

person has been guilty of a criminal offence will support an action

for slander, without special damage, even though the criminal

offence imputed is not indictable.

Words imputing want of integrity, dishonesty, or malversation

to anyone holding a j^ublic office of confidence or trust, whether an

office of profit or not, are actionable per se [d). On the other hand,

when the words merely impute unsuitableness for the office, in-

competency for want of abilitj^ without ascribing any misconduct

touching the office, then no action lies, when the office is honorary,

without proof of special damage (e).

Malice is not really necessary to the plaintiff's case (/).

To rej^eat a slander is as actionable as to start it {(j).

When the words used are not actionable in themselves, but by

reason of their intended meaning {e.g., if used ironically), an

innuendo must be laid, the questions whether the words are capable

of the meaning alleged, and whether such meaning is actionable,

being for the Court, and the question whether the words were used

with the alleged meaning /or the jury [h). But to constitute a libel,

it is necessary, not only that the words should be susceptible of a

libellous meaning, bixt that in the mind of a reasonable man they

would constitute an imputation ui:)on the person complaining (r).

Publication to a third party must be proved. The mere sending

a man an abusive letter contained in a fastened-up envelope is not

actionable (/.). It is the duty, however, of a person sending a letter

{b) (1876), 1 Ex.D.91; 45 L. J.

Ex. 281.

((•) (1883), 11 Q. B. D. 609; 62

L. J. Q. B. 544 ; and see Societe

!Fran(,'aise des Asphaltes v. Farrell

(1885), 1 C. & E. 563 ; Simmons v.

Mitchell (1880), 6 App. Cas. 156
;

53 L. J. P. C. 11 ; Weldon v. De
Bathe (1884), 14 Q. B. D. 339 ; 54

L. J. Q. B. 113.

(r/) Booth r. Arnold, [1895] 1

Q. B. 571 ; 64 L. J. Q. B. 413.

[e) Alexander v. Jenkins, [1892]

1 Q. B. 797 ; 61 L. J. Ch. 634.

(/) Bromage v. Prosser (1825), 4

B. & C. 247 ; 1 C. & P. 475.

ig) Watkin v. Hall (1868), L. R.
3Q. B. 396; 37 L. J. Q. B. 125.

(A) Ruel V. Tatnell (18S0), 43
L. T. 507; 29 W. R. 172; Sim-
mons v. Mitchell, ichi supra; Wil-
liams V. Smith (1888), 22 Q. B. D.
134 ; 58 L. J. Q. B. 21 ; discussed
in Searles r. Scarlett, [1892] 2

Q. B. 56; 61 L. J. Q. B. 573;
and see the judgments in the
leading- case.

(() Nevill r. Fine Arts Insurance
Co., [1897]A. C. 68; 66L. J.Q. B.
195.

{k) Phillips V. Jansen (1746), 2
Esp. 624; Peacock V. Reynal (1612),
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wliicli may be libellous to write it bimself and mark it private,

and if a copy be necessary to copy it himself, otberwise tbere is

publication both to tbe clerks of tbe sender and tbe receiver {I).

Dei^reciatory criticisms, not being false and malicious, by one Criticisms,

tradesman on tbe goods of another are not actionable (to). And it

has recently been held (?i) that a statement by a trader that goods

of his manufacture are superior to those manufactured by a rival

trader, although untrue and made maliciously, is not actionable as

a libel, nor does such a statement afford ground for an action for

disparagement of goods, even if the plaintiff is damnified by it, and
avers special damage. But if the words reflect upon the conduct of

the trader's business, a good cause of action arises (o).

A " fau" comment " upon a literary work, or other such produc-

tion, submitted to the Judgment of the pirblic, that is to say, a

comment which is the expression of honest opinion, and does not

go beyond the limits of what may fairly be called criticism, is no

libel, even although the comment be not such as a juiy might think

to be a just or reasonable appreciation of the work criticized. And
if there is no evidence of anything beyond such a comment there is

no case for the jury (j;).

Truth is a comjslete answer to a claim for damages for slauder or Truth.

Hbel.

A corporation may sue for a libel or slander affecting their pio- Corpora-

perty, but not for one merely affecting their i:)ersonal reputation (</),
t'-oiis.

but they may (probably) be sued in the same way as an individual.

2 Brown & Gould, 151 ; 16 M. &
W. 825, n. ; Wenhak v. Morgan
(1888), 20 Q. B. D. 635 ; 57 L. J.

Q. B. 211 ; but see Delacroix v.

Therenot (1817), 2 Stark. 63.

[l] Pulman v. Hill, [1891] 1 Q.
B. 524 ; 60 L. J. Q. B. 299.' This
case was distinguished in Boxsius
i\ Goblet, [1894] 1 Q. B. 842 ; G3
L. J. Q. B. 401, where the occa-

sion was held to be privileged as

being a communication made by
a solicitor to a third party in the
discharge of his duty to his client

;

and see Baker v. Carrick, [1894] 1

Q. B. 838 ; 63 L. J. Q. B. 3i)9 ; and
Pedley v. Morris (18yl), 61 L. J.

Q. B. 21 ; 65 L. T. 526, where it

was held that no action will lie

against a solicitor for defamatory
words contained in written objec-

tions lodged by him upon taxition

of another solicitor's bill of costs.

(;«) Young f. Macrae (1862), 3 B,

& S. 234 ; 32 L. J. Q. B. 6 ; Har
man v. Delaney (1718), 2 Str. 898
Evans v. Harlow (1844), 5 Q. B
624; 13 L. J. Q. B. 130; W
Counties Manure Co. r. Lanes
&c. Co. (1874), L. R. 9 Ex. 218
43 L. J. Ex. 171 ; and White v.

Mellin, [1895] A. C. 1-54 ; 64 L. J,

Ch. 308.

(«) Hubbuck f.AVilkinson, [1899]
1 Q. B. 86; 68 L. J. Q. B. 34.

(o) Sec Empire Typesetting Co.

V. Linotype Co. (1898), 79 L..T. 8.

{p) McQuire r. Western Morning
News Co., [1903] 2 K. B. 100 ; 72

L. J. K. B. 612.

[q) Mayor, &c. of Manchester v.

Williams, [1891] 1 Q. B. 94; 60
L. J. (i. B. 23 ; South Hetton Coal
Co. V. North Eiistorn News Associa-

tion, [1891] 1 Q. B. 133 ; 63 L. J.

Q. B. 293. Special damage need
not be proved.
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Injunc-
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Slander of

title.

As to restraining libels by injunction, soe Hill v. Hart-Davis (»•),

and Quartz, &c. Co. v. Beall (.s).

In the recent case of Dockrell v. Dougall (f), tbe jjlaintiff, a

medical man, made certain statements to the defendant, the owner

of a certain medicinal liquid, as to his use of the liquid, without any

view as to such statements being used to puff the sale of the liquid.

Subsequently the defendant published these statements in the

advertisement of the liquid. The plaintiff applied for an injunc-

tion to restrain this unauthorised use of his name, and gave

evidence to show that such a use of it tended to injure him in his

profession ; but the jury having found that the advertisement was

not libellous, the Coui't held that no action lay.

In an action for libel, evidence of the existence of rumours to the

same effect as allegations in the libel is not admissible ; nor is

evidence of particular acts of misconduct on the part of the plain-

tiff ; but general evidence of his rej)iitation may probably be given

in mitigation of damages («).

The action for slander of title, it may be mentioned here, is not

strictly an action for defamation, but an action for special damage

to the plaintiff by a false and maKcious statement affecting his title

to property, and it does not matter whether the words are written

or spoken (a:). In this connection the important judgment of the

Court of Appeal, delivered by Bowen, L. J., in Eatcliffe v.

Evans (?/), should be considered. "That an action will lie," said

that learned judge, "for written or oral falsehoods, not actionable

per se nor even defamatory when they are maliciously published,

where they are calculated in the ordinary course of things to

produce, and where they do produce, actual damage, is established

law. Such an action is not one of libel or of slander, but an action

on the case for damage wilfully and intentionally done without

just occasion or excuse, analogous to an action for slander of title.

(r) (1882), 21 Ch. D. 798; 51

L. J. Ch. 845.

(s) (1882), 20 Ch. D. 501 ; 51

L. J. Ch. 874 ; and see Liverpool

Household Stores Association v.

Smith (1887), 37 Ch. D. 170 ; 57

L. J. Ch. ^5 ; Bonnard v. Perry-

man, [1891] 2 Ch. 269; 69 L.J.
Ch. 617; Salomons i\ Knight,

[1891] 2 Ch. 294; 60 L. J. Ch.

743 ; Collard v. Marshall, [1892] 1

Ch. 571 ; 61 L. J. Ch. 268; and
Monson v. Tussaud, [1894] 1 Q. B.

671 ; 63 L. J. Q. B. 454,

{t) (1898), 78 L. T. 840.

{u) Scott V. Sampson (1882), 8

Q. B. D. 491 ; 51 L. J. Q. B. 380
;

and see Wood v. Durham (1888),

21 Q. B. D. 501; 57 L.J. Q. B.
547.

[x) Malachy v. Soper (1836), 3

Bing. N. C. 371; 3 Scott, 723;
Brook V. Eawl (1849), 4 Ex. 5>1

;

19 L. J. Ex. 114 ; Wren v. Weild
(1869), L. R. 4 Q. B. 730 ; 20 L. T.
277.

(?/) [1892] 2Q. B. 524; 61 L.J.
Q. B. 535 ; distinguished in Ajello

V. Worsley, [1898] 1 Ch. 274 ; 67
L. J. Ch. 172.
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To support it, actual damage must be shoTni, for it is an action

"wliich. only lies in respect of such damage as lias actually

occiuTcd. . . . The character of the acts themselves which

produce the damage, and the circumstances under which these

acts are done, must regulate the degree of certainty and par-

ticularity with which the damage done ought to be stated and

proved."

For the law of libel relative to newspapers, see the Newspaper News-

Libel and Eegistration Act, 1881, and the Law of Libel Amend- P^P^rs.

ment Act, 1888 (2).

In Chamberlain v. Boyd(rt), the plaintiff was a candidate for

membership of the Eefomi Club, but upon a ballot of the members

was not elected. A meeting of the members was called to consider

an alteration of the rules regulating the election of members. The

defendant falsely and maliciously spoke and published of the plain-

tiff as follows :
—" The conduct of the " plaintifi "was so bad at a

club in Melbourne, that a round robin was signed urging the com-

mittee to expel" him; "as, however," he was "there only for a

short time the committee did not proceed fui-ther
;

" whereby the

defendant induced a majority of the members of the club to retain

the regulations under which the plaintiff had been rejected, and

thereby prevented the plaintiff from again seeking to be elected to

the club. It was decided upon demurrer that the claim disclosed

no cause of action, for the woi'ds complained of, not being

actionable in themselves, must be supported by special damage

in order to enable the plaintiff to sue ; and the damage alleged

was not pecuniary or capable of being estimated in money, and

was not the natural and probable consequence of the defendant's

words.

As to the consolidation of several actions against different Consoli-

defendants in respect of the same or substantially the same libel,
j^gf-JQ^g

see section 5 of the Act of 1888 (6). T\Tien a master and his jjaster

servant are both liable to an action for libel in respect of matter and

published by the servant in the master's newspaper, and the action servant,

is brought against the servant only, the master is entitled to

undertake the defence of the servant (c).

In assessing damages the jury are entitled to take into considera- Damages.

(z) 44 & 45 Vict. c. GO ; 51 & 52 (*) 51 & 52 Vict. c. 64 ; and see

Vict. c. 64 ; and see McQuire v. Stone v. Press Association, [1897]

Western Morning News Co., *(//;*•«. 2 Q. B. 159; 6G L. J. Q. B.
662.

[a) (1883), 11 Q. B. D. 407 ;
52

(,.) Breayi;. Royal British Nurses'
L. J. Q. B. 277 ;

and see Jacobs r. Association, [18971 2 Ch. 272; 66
Schmaltz (1890), 62 L. T. 121. l. J. Ch. 587.
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tion the whole conduct of the defoudant in the matter from the time

the libel was published down to the time their verdict is given (rf).

The Court has power to restrain a person from making slanderous

statements, whether oral or written, calculated to injure the busi-

ness of another (f).

The vendor of a newspaper in the ordinary course of his business,

though he is prima facie liable for a libel contained in it, is not

liable if he can prove that he did not know that it contained a libel

;

that his ignorance was not due to any negligence on his own part

;

and that he did not know, and had no ground for supposing that

the newspaper was likely to contain libellous matter. If he can

prove these facts he is not a publisher of the libel (/). This rule

was recently applied {g) in an action brought against the pro-

prietors of a circulating library to recover damages for a libel

contained in a book circulated by them in the ordinaiy course of

their business ; and it was held that in order to escape their prima

fade liability as publishers of the libel, the burden of proof was

upon the defendants to show that it was not by any negligence on

their part that they did not know that the book contained a libel.

As to the question of admitting as evidence other parts of a news-

paper to show in what sense the words constituting the alleged

libel were iised, see Bolton v. O'Brien (/<).

For the law uj)on criminal informations for libel, see Eeg. v.

Yates (/).

As to particulars, see Bradbury v. Cooper (A-).

[d] Praed v. Graham (1889), 24

Q. B. D. 63 ; 59 L. J. Q. B. 230.

(c) Hermann Loogw. Bean (1884),

26 Ch. D. 306 ; 53 L. J. Ch. 1128.

(/) Emmens v. Pottle (1885), 16

Q. B. D. 354 ; 55 L. J. Q. B. 51.

iq) Vizetelly v. Mudie's Select

Library, [1900] 2 Q. B. 170 ; 69

L. J. Q. B. 645.

(7() (1885), 16 L. P. Ir. 97.

(0 (1885), 14 Q. B. D. 648 ; 54

L. J. Q. B. 258. The follo^'ing

cases may also be referred to,

namely: Reg. v. Ramsey (1883),

15 Cox, C. C. 231 ; 48 L. T. 733 ;

Eeg. V. Labouchere (1884), 12 Q.
B. D. 320 ; 53 L. J. Q. B. 362 ;

Eeg. V. London (1886), 16 Q. B. D.
772 ; 16 Cox, C. C. 81 ; Boaler v.

Eeg. (1888), 21 Q. B. D. 284 ; 16

Cox, C. C. 488; Eeg. v. Adams
(1888), 22 Q. B. D. 66 ; 16 Cox,
C. C. 544 ; Eeg. v. Munslow,
[1895] 1 Q. B. 758 ; 64 L. J. M. C.

1 3S

(i-) (1883), 12 Q. B. D. 94 ; 53

L. J. Q. B. 558.
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Privileoed Communications,
i>

HARRISON r. BUSH. (1855) [135]

[5 E. & B. 314 ; 25 L. J. Q. B. 25.]

At Frome, in Somersetshire, tliere was a contested elec-

tion, witli the usual amount of excitement and party

feeling. After it was over, ly^r. Bush, an elector of

Frome, wrote a letter to Lord Palmerston, who was then

Home Secretary, complaining of the conduct of one of the

local magistrates during the election, and saying that he

had been stirring up and encouraging sedition, instead of

putting it down with a strong hand. The magistrate

brought this action for libel, but, as ]\Ir. Bush had written

his letter with the best intentions and in the discharge

of what he considered to be a public duty, the plaintiff

was not successful (/).

A man must always discliarge Ids duty to society aud himself,

notwithstanding that it may involve the employment of harsh

speech or writing concerning his neighbours ; and therefore such

speech or writing, even though it hapjDcns not to be true, is privi-

leged.

The privilege may be ahsohde or conditionaJ. Absolute

Speeches in Parliament (^n), or in a law Court («), communica- ojf'ondi-

{!) See Brown r. Houston, [1901] D. oS8 ; 52 L. J. Q. B. 726; dis-

2 K. B. 8.5.5; 70 L. J. K. B. 902. senting from Kendillon r. Maltby
{m) R. r. Abingdon (1794), 1 (1842), C. & M. 402 ; 2 M. .V" E.

Esp. 227 ; 1 Peake, .'UO ; Davison 438 ; and Anderson r. Gorrie,

V. Duncan (1857), 7 E. & B. 229
; [1895] 1 Q. B. 6G8 ; 71 L. T. 382,

26 L. J. Q. B. 104; Gotfin v. where it was held that no action

Donnelly (1891), 6 Q. B. D. 307; lies against a judge of a Coui-t of

50 L. J. Q. B. 303 ; Davis v. Record in respect of any act done
Shepstone (188G), 11 App. Cas. by him in his judicial capacitv,

187 ; 55 L. J. P. C. 51. even though he acted oppressively

(u) Scott r. Stansfield (1868), and maliciously, to tlic prejudice

L. R. 3 Ex. 220 ; 37 L. J. Ex. of the plaintiff, and to the perver-

155: Mackay V. Ford (1860), 5 H. sion of justice. And it luis recently

& N. 792 ; 29 L. J. Ex. 404
;

been held that a justice of tho

Munster v. Lamb (1883), 11 Q. B. peace, or other judicial authority,
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Duty or

interest.

tions relating to state matters made by one officer of state to another

in tlie course of his official duty (o), are alsolutely j)YiYileged. So,

too, are the statements of witnesses, however irrelevant (p).

Ordinary communications, however, are not privileged absolutely,

but only prima facie ; and the rule is that ivherever one person having

an interest to protect, or a legal or moral duty to perform, makes a com-

munication to another, such other having a corresponding interest or

duty, this communication is prima facie privileged [q). If, for ex-

ample, a person of indifferent character were to try to get elected

into a resi^ectable club, a member who knew something of his

antecedents would be justified in making to the committee, or to

another member, such a communication as would insure his being

duly pilled. So, too, a master who parts with a servant is

justified in telling a person who, with a view to employing the

man, inquires about his character, that he is a thief or a

drunkard {r).

In Hunt V. G. N. Ey. Co. (s), the defendants dismissed a servant

Gr. N. Ry. for alleged negligence, and published his name, offence, and dis-

missal in a monthly list of punishments for serious offences, which

was exhibited in the rooms occupied by their staff throughout their

system. In an action by the dismissed servant against the company

to recover damages for libel, it was held that, as the company had

an interest in informing their servants, and the servants a corres-

ponding interest in learning, that negligence would be followed by

dismissal, the occasion of the publication was privileged.

Waller v. In Waller v. Loch {t), the plaintiff was the daughter of a
Loch. deceased officer in the army, and was in distressed circumstances.

A subscription list was started for her, and she would have made a

Hunt i\

to whom an application is made,
under the Larceny Act, 1890 (53 &
54 Vict. c. 5), on a petition for an
order for the reception and deten-

tion of a lunatic, is acting judi-

cially, and consequently defamatory
statements made in the course of

the proceedings are not actionable

:

Hodi^on V. Pare, [1899] I Q. B.

455 ; 68 L. J. Q. B. 309.

(o) Chatterton v. Secretary of

State for India in Council. [1895]

2 Q. B. 189; 64 L. J. Q. B. 67G.

(p) Seamnnt'. Netherclift (I87fi),

2 C. P. D. 53 ; 48 L. J. C. P. 128

;

Dawkins v. Eokeby (1875), L. R.
7 H. L. 744 ; 45 L. J. Q. B. 8

;

Goffin v. Donnelly, t(bi supra.

{q) See Hebditch v. Macllwaine,

[1894] 2 Q. B. 54 ; 63 L. J. Q. B.
687, where it was held that it is

not sufficient to make the occasion
privileged for the utterer of the
defamatory statement honestly to

believe that the person to whom he
utters it has the necessary interest

or duty if such is not really the
fact.

()•) See Davies v. Snead (1870),
L. R. 5 Q. B. 608 ; 39 L. J. Q. B.
202; Webb v. East (1880), 6 Ex.
D. 108; 49 L. J. Ex. 250.

(.s) [1891] 2 Q. B. 189; 60 L. J.

Q. B. 498.

(0 (1881), 7 Q. B. D. 619; 51
L. J. Q. B. 274 ; Stuart v. Bell,

[1891] 2 Q. B. 341 ; 60 L. J. Q. B.
577.
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good hatful out of it if somebody, a friend of one of the intending

subscribers, had not written to the Charity Organisation Society, of

which the defendant was the secretary, for information about her.

The society's report was unfavourable,—the lady was an impostor,

it said, and a begging-letter writer who lived extravagantly while

she was appealing for charity. This report was held to be a privi-

leged communication. " A duty of imperfect obligation," said

Cotton, L. J., " attaches on everyone to do what is for the good of

society. In that sense it is the duty of those who have knowledge

as to 2:>ersons seeking charitable relief to communicate it when asked

by persons who wish to know whether the ajsplicants are deserving

objects."

A county councillor making a defamatory statement at a meeting County

of the council held for the purpose of hearing applications for counci-xor.

music and dancing licences with regard to a person apj^lying for a

licence, is not entitled to absolute immunity from liability, but only

to the ordinary privilege which applies to a communication made

without express malice on a privileged occasion. And this privilege

may be rebutted by showing that, from some indirect motive, such

as anger or gross and unreasoning prejudice with regard to a parti-

cular subject-matter, the defendant stated what he did not know to

be true, reckless whether it was true or false (w).

A report written and published by a chief constable under the Chief

direction of the Watch Committee of a municipal corporation has constable.

been held entitled to privilege (.c).

Where an action of libel is brought in respect of a comment on a

matter of public interest, the case is not one of privilege, properly

so called, and actual malice need not be proved ; the question is

whether the comment does or does not go beyond the limits of fair

criticism [y).

But even in those cases where a man has a right to make a com- Don't tell

munication affecting another's character, he must take care to rnal-e
every-

it to the proper person. He will not be protected against the un-

pleasant consequences of an action for slander if, as a worthy draper

in the Harrow Eoad did, he goes about telling everybody he meets

that So-and-so has been robbing him (z).

(m) See Royal Aqiiarium v. Par- interest," see South Hetton Coal

kinson, [1892] 1 Q. B. 431 ; 61 Co. v. North Eastern News Asso-

L. J. Q. B. 409. elation, [1894] 1 Q. B. 133 ; 63

{x) Andrews v. Nott- Bower, L. J. Q. B. 293.

[1895] 1 Q. B. 888 ; 64 L. J. Q.B. (3) Harrison v. Eraser (1881),

536. 29 W. R. 052 ; and see Toof^ood

(y) Merivalei;. Carson (1887), 20 v. Spyrinji- (1834), 1 C. M. & R.

Q. B. D. 275; 5H L. T. 331. As 181; 4 Tyr. 5«2 ; Tonipson v.

to what is a " matter of pubUo Dashwood (1883), II Q. B. D. 43;

S.—0. V P
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Privileg-e, moreover, is not more than a presumption. It is open

to the plaintiff to give proof of express malice, and sliow tliat the

defendant's professed zeal for the i)ublic, or the urgent necessity of

protecting his interests, is all pretence, and that he really has no

other object than to injure the plaintiff {<() . But where the judge

rules that the occasion is privileged, nothing short of evidence of

malice will displace the privilege (&).

Privilege or not, is a question for the judge ; but express malice

or not, is/o7' the jury (c).

An interesting case on privilege recently came before the Court

of ApjDeal in Searles v. Scarlett (rf). The defendant published in a

trade journal, under the heading "Extracts from the register of

County Courts Judgments," a statement that a county court judg-

ment had been obtained against the plaintiff for a certain amount

on a certain day, but immediately under the heading was appended

a note to the effect that judgments contained in the list might have

been satisfied. The judgment had, in fact, been obtained against

the plaintiff, who had satisfied it by payment a few days subse-

quently, but such satisfaction had not been entered upon the

register. In an action for libel, the plaintiff was non-suited, the

Court holding that the statement was published on a privileged

occasion, and that there was an absence of evidence of express

malice on the part of the defendant.

Another case which may be referred to is that of Botterill v.

Whytehead (e). It having been determined to restore Skirlough

Chru'ch, an ancient Gothic edifice near Hull, the committee were

thinking of putting the work in the hands of Botterill & Co., some

Hull architects, when they received a memorial from the defendant,

a clergyman, a resident in the neighbourhood, and a member of the

Society for the Protection of Ancient Buildings and Monuments,
recommending them not to do so, as Botterill & Co. were Wesleyans

and knew nothing about Church architecture. It was considered

52 L. J. Q. B. 425, where the letter

was sent to the wrong person, but
was held privileged, as it would
have been had it been correctly

forwarded; Reg. v. Perry (1883),

15 Cox, C. C. 169; Hayward v.

Hayward (1886), 34 Ch. D. 198
;

56 L. J. Ch. 287.

{a) Clark v. Molyneux (1877), 3

Q. B. D. 237 ; 47 L. J. Q. B. 230

;

approved in Jenoure v. Delmege,
[1891] A. C. 73 ; 60 L. J. P. C. 11,

which also decided that no distinc-

tion can be drawn between one

class of privileged communications
and another ; they all imply that

the occasion rebuts the inference

that the defendant is actuated by
mala Jides, and casts the burden of

proving malice on the plaintiff.

(i) See Nevill t\ Fine Arts Ins.

Co., [1897] A. C. 68; 66 L. J.

Q. B. 195.

(c) Cooke V. Wildes (1855), 5 E.
& B. 328 ; 24 L. J. Q. B. 367.

{d) [1892] 2 Q. B. 56; 61 L. J.

Q. B. 573.

(e) (1880), 41 L. T. 588.
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that tHs letter of tlie a3stlietic clergyman was not entitled to any

l^articiilar jjrivilege, and the architects were allowed to keep the

verdict with substantial damages which the jury had given them.

The fair reports of newspapers are privileged. But in Stevens v. News-

Sampson (/), it was held that a true report of the proceedings in a P^P^^s.

court of justice sent to a newspaper hy aperson wJio is not a reporter

on the staff of tlie newspaper is not privileged absolutely, and that if

it be sent from a malicious motive an action will lie. By the Law
of Libel Amendment Act, 1888 [g), it is provided that " A fair and News-

accurate re^jort in any newspaper of proceedings publicly heard ?f?o,w-g of
before any Court exercising judicial authority shall, if published proceed-

contemporaneously with such proceedings, be jmvileged : Provided ™e ^ i^

that nothing in this section shall authorize the publication of any
•nriyiigo'ed

blasphemous or indecent matter." (Sect. 3.) {h)

A fair and accurate report published in any newspaper of the News-

proceedings of a public meeting, or (except where neither the public P^P*^^

nor any newspaper reporter is admitted) of any meeting of a vestry, proceed-

town council, school board, board of guardians, board or local ings of

authority formed or constituted under the provisions of any Act of ^^ /.*^

-r, ,. . .
meetings

Parhament, or of any committee appointed by any of the above- and of

mentioned bodies, or of any meeting of any commissioners authorized certain

to act by letters patent. Act of Parliament, warrant under the Eoyal JLj.^1,^'^

Sign Manual, or other lawful warrant or authority, select committees privileged,

of either House of Parliament, justice of the peace in quarter

sessions assembled for administrative or deliberative purposes, and

the publication at the request of any Government office or depart-

ment, officer of state, commissioner of police, or chief constable of

any notice or report issued by them for the information of the public,

shall be privileged, unless it shall be proved that such report or

publication was published or made maliciously: Provided that

nothing iu this section shall authorize the publication of any

blasphemous or indecent matter : Provided also, that the protection

intended to be afforded by this section shall not be available as a

defence in any proceedings if it shall be proved that the defendant

has been requested to insert in the newspaper in which the report

(/) (1879), 5 Ex. D. 53 ; 49 L. J. a person responsible for the publi-

Q. B. r20. See also Macdougall cation of a newspaper for any libel

V. Knight (1889), 14 App. Cas. published therein (sect. 8). And
194 ; 58 L. J. Q. B. 537 ; (1890), there is no appeal from sucli an
25 Q. B. D. 1 ; 59 L. J. Q. B. order ; see Ex parte Pulbrook,

517. ri892] 1 Q. B. 8G ; 61 L. J. M. C.

(y) 51 & 52 Vict. c. 04. An 91.

order of a judge at chambers is (A) Kimber v. Press Association,

now necessary before criminal pro- [1893] 1 Q. B. 65 ; 62 L. J. Q. B.
ceedings can be commenced against 152.

V V 2
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or other publication complained of appeared a reasonable letter or

statement by way of contradiction or explanation of such, report or

other publication, and has refused or neglected to insert the same :

Provided further, that nothing in this section contained shall be

deemed or construed to limit or abridge any privilege now by law

existing, or to protect the publication of any matter not of public

concern and the publication of which is not for the public benefit.

For the purposes of this section " public meeting" shall mean any

meeting bo7id fide and lawfully held for a lawful purpose, and for

the furtherance or discussion of any matter of public concern,

whether the admission thereto be general or restricted. (Sect. 4.)

At the trial of an action for a libel contained in any newspaper

the defendant shall be at liberty to give in evidence in mitigation

of damages that the plaintiff has akeady recovered (or has brought

actions for) damages, or has received or agreed to receive compen-

sation in respect of a libel or libels to the same purport or effect as

the libel for which such action has been brought. (Sect. 6.)

Every person charged with the offence of libel before any Court

of criminal jurisdiction, and the husband or wife of the person so

charged, shall be competent, but not compellable, witnesses on

every hearing at every stage of such charge. (Sect. 9.)

It maybe remarked that, evenwhen a communication is privileged,

it must be made temperately and judiciously. It is one thing, for

instance, to make your communication in a sealed envelope, and

another to make it unnecessarily by a telegram, which in the course

of its transmission must of course be read and giggled over by a

number of clerks (?'). In a case (A-) in Ireland it appeared that

the defendants, some seed merchants, had applied to a customer for

payment with a post-card, on which was written

—

" Sir,—Yvur plea of illness for not paying this trifle is mere moon-

shine. We will place the ^natter in our solicitor's hands if loehave not

stumps hy return, if it costs tcs ten times the an^iount."

The customer brought an action for libel, and the seed merchants

set up the defence of privileged communication ; but the Court, fol-

lowing "Williamson v. Freer, held that the defendants, though the

communication might be prima facie privileged, had gone beyond

their rights in making it by j)ost-card. " i< is difficult, '^ said

Palles, C. B., " to conceive any case in which there can he a necessity

to substitute a post-card for a closed letter.'''

(J) Williamson v. Freer (1874),

L. R. 9 C. P. 393 : 43 L. J. C. P.

Kil ; and see Pittard v. Oliver,

[iSyi] 1 Q. B. 474; 60 L. J. Q. B.

219.

{k) Robinson v. Jones (1879),

L. R. Ir. 4 C. L. 391 ; and see

Sadgrove v. Hole, [1901] 2 K. P. 1

;

70 L. ,J. K. B. 455.
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Where a person courts the alleged slander by a question, the Plaintiff's

occasion is privileged (Palmer v. Hummerston (1883), 1 C. & E. 36 ;
°^^ **"^*-

and see Jones v. Thomas (1885), 34 W. E. 104; 53 L. T. 678;
Proctor V. Webster (1885), 16 Q. B. D. 112; 55 L. J. Q. B. 150.)

Torfs which are also Crimes.

WELLS V. ABRAHAMS. (1872) [136]

[L. E. 7 Q. B. 554; 41 L. J. Q. B. 306.]

Mr. Wells instructed his wife to take a quantity of

jewellery, including a brooch, to the shop of Mr. Abrahams,

and get a substantial loan on the security. The negotia-

tions came to nothing, and Abrahams returned a packet

purporting to contain the jewellery. When the packet

came to be opened, there was no brooch inside, and Mrs.

Wells charged Abrahams with having stolen it. Instead,

however, of a prosecution for felony, this action of trover

was brought against him, and a verdict was found for the

plaintiff for £150. The question now was whether the

judge ought to have non-suited the plaintiff on the ground

that the facts showed a felonious taking of the brooch, and

Wellock V. Constantine {J) was cited. It was held, how-

ever, that the judge was quite right in not having non-

suited, for he was hound to try the issues on the reeonl.

" It is undoubtedly laid down in the text-books," says Lush, J., The sup-

in the leading case, " that it is the duty of the person who is the P"*^'-'d rule

flllu. its
victim of a felonious act on the part of another to prosecute for the eufoi-cc-

felony, and he cannot obtain redress by civil action until ho has ment.

satisfied that requirement; hut hy ivJiat means that duty is to be

enforced v:e are nowhere informed."

if) (18G3), 32 L. J. Ex. 285; 2 11. & C. I4'3.
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Rapes and Wellock v. Constantine was an action by a young woman against

lier master for an assault ; but wben she came into the witness-box

her case turned out to be that she had been raped, and so the judge

non-suited, telling her to go and prosecute her master criminally

before she asked a civil court to give her damages.
"Wrong to Wells v. Abrahams, however, shows that a non-suit under such

circumstances is wi'ong : and what is the proper course, no one

case.
knows. A perusal of the judgments in the case of Ex parte

Ball (m) will show how doubtful and unsatisfactory is the present

state of the law. The following remarks of Bramwell, L. J. (in

which James, L. J., said that he entirely concurred), though rather

long, are quite worth transplanting from the Eeports into a text-

View of book :
—" In this case the debt which is sought to be proved arose

^ram-ne
, from the felonious act of the bankrupt in embezzling the moneys
of his employers. The question is, whether, that being so, and no

more having been done than has been done towards prosecuting the

bankrupt, the trustee in the liquidation of Messrs. Willis & Co., the

employers, can prove the debt in the bankruptcy. The law on this

subject is in a remarkable state. For 300 years it has been said in

various ways by judges, many of the greatest eminence, without

intimating a doubt, except in one instance, that there is some im-

pediment to the maintenance of an action for a debt arising in this

way. The doubt is that which was not so much expressed by
Mr. Justice Blackburn, in W^ells v. Abrahams (a), as to be inferred

from what he said. But though such an opinion has been enter-

tained and expressed for all this time, there are but two cases in

which it has operated to i)revent the debt being enforced. These two

cases are Wellock v. Constantine (o) and Ex 2>arte ElUot (p). Wel-
lock V. Constantino has been said to be no authority. If I may
speak of myself, I have no doubt I concurred in the judgment, or

the statement that I did so would have been set right ; but I am
sure I must have done so in the faintest way, not only from what
I think now, but from what I am rej)orted to have said then, and

from there being no reason given for the judgment which I should

have desired to give if I had thought there were any good ones to

support it. But, at all events, there are the opinions of Chief

Baron Pollock and Mr. Justice Willes—opinions which no one who
knew those judges will undervalue. Then thex-e is the judgment

in Ex parte Elliot, besides the expressed opinion for centuries that

(w) (1879), 10 Ch. Div. 667
;
48 L. J. Ex. 285.

L. J. Bk. 57.

(«) Ubisup. iP) (1S37), 3 Mont. & A. IIG

(o) (1863), 2 H. & C. 140 ; 32 2 Deac. 172.
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the felonious origin of a debt is in some way an impediment to its

enforcement. But in what way ? I can think of only four pos-

sible ways:— 1. That no cause of action arises at all out of a

felony; 2. That it does not arise till prosecution ; 3. That it arises

on the act, but is suspended till prosecution ; 4. That there is

neither defence to nor suspension of the claim by or at the instance

of the felon debtor, but that the Court of its own motion, or on the

suggestion of the Crown, should stay proceedings till public justice

is satisfied. It must be admitted that there are great difficulties in

the way of each of these theories. That the first is not true is

shown by Marsh v. Keating {q), where it was held that prosecution

being impossible, a felony gave rise to a recoverable debt. It is

difficult to suppose that the second supposed solution of the problem

is correct. That would be to make the cause of action the act of a

felon j>/hs a prosecution. The cause of action would not arise tiU

after both. Till then the Statute of Limitations would not run.

In such a case as the present, or where the felon had died, it would

be impossible. And it is to be observed that it is never suggested

that the cause of action is the debt and the i:)rosecution. The
susp)ension of a cause of action is a thing nearly unknown to

the law. It exists where a negotiable instrument is given for a

debt, and in cases of compositions with creditors, and these were

not held till after much doubt and contest. There may be other

instances. And what is to happen ? Is the Statute of Limitations

to run ? SujDpose the debtor or his representative sue the creditors,

is his set-off suspended ? Then how is the defence of impediment

to be set ujj ? By j)lea ? That would be contrary to the rule nemo

aJlegans suam turpitudiuem est audiendus. Besides, it would be

absurd to suppose that the debtor himself ever would so plead and

face the consequences. Then is the fourth solution right ? No-
body ever heard of such a thing ; nobody in any case or book ever

suggested it till Mr. Justice Blackburn did as a jDossibility. Is it

left to the Court to find it out on the pleading ? If it apjjears on

the trial, is the judge to discharge the jury ? IIow is the Crown to

know of it ? There are difficulties, then, in all the possible ways in

which one can suppose this impediment to be set up to the prose-

cution of an action. But, again, suj^pose it can be, what is the
,

result? It has been held that when the felon is executed for

another felony the claim may bo maintained. What is to happen

when ho dies a natural death, when he goes beyond the jurisdic-

tion, when there is a prosecution and an acquittal from collusion

[q) (1834), 1 Bing. N. C. 198; Morris, [1902] 1 UlSIG; 71 L. J.

1 Scott, 6. See also Jacobs v. Ch. .'i03.
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or carelessness by some prosecutor other than the party injured?

All these cases create great difficulties to my mind in the applica-

tion of this alleged law, and go a long way to jiistify Mr. Justice

Blackburn's doubt. Still, after the continued expression of opinion

and the cases of Ex parte Elliott (r) and Wellock v. Constantine (s),

I should hesitate to say that there is no practical law as alleged by

the respondent."

The more recent case of Ex poTte Leslie {t) in itself hardly

toviches the point. Some bankers allowed a customer to overdraw,

on his deiDositing some acceptances which turned otxt to be forgeries,

and the question was whether they could prove in his su.bsequent

bankruptcy without having prosecuted. " We have been referred,"

said Jessel, M. R., with whom the rest of the Court agreed, "to a

line of authorities which seem to show that when a claim arises out

of a felony, you cannot sue for it until you have prosecuted the

felon, or someone else has prosecuted him, or a prosecution has

become impossible. That may or may iiot he so ; I do not ivish to

discuss that question on the present occasion. But, assuming that it is

so, the rule has no application to the present case, in which the

claim is founded on an independent contract antecedent to the

coiTupt bargain."

The most recent expression of judicial oi^inion on this question

is the dictum of Lord Halsbury, L. C, in the case of Vernon v.

Watson (w), where he said :
" The old j^rinciple of law, founded upon

puNic policy and expediency—that when a claim is founded upon a

matter which might be the subject of criminal proceedings, the

person seeking to enforce it must prosecute for the criminal offence

before he can sue in a civil action—is not in question here."

(»•) ZJli sup.

(s) Ubi sup.

[t) (1882), 20 Ch. Div. 131 ; 51

L. J. Ch. 689 ; and see Roope v.

D'Avigdor (1883), 10 Q. B. D. 412 ;

48 L. T. 761, where it was decided

that a statement of claim is not
demurrable on the ground that it

shows the cause of actioa to be a
felony. See also Wickham r. Gatrill

(1854). 2 Sm. & G. 353 ; 23 L. J.

Ch. 783 ; Cliowue v. Baylis (1862),

31 Beav. 351; 31 L.J. Ch. 757;
S. V. S. or A. V. B. (1889), 16

Cox, C. C. 566; 24 L. R. Ir.

235.

(w) [1891] 2 Q. B. 288 ; 60 L. J.

Q. B. 472. A good criticism of the

supposed rule is to be found in

Pollock on Torts, pp. 197—200
(6th ed.) ; and see per Maule, J.,

in Ward r. Lloyd (1843), 7 Scott,

N. R. 4 99, 507, a case of alleged

compounding of felony :
" It would

be a strong thing to say that every
man is bound to prosecute all the
felonies that come to his know-
ledge ; and I do not know why it

is the duty of the party who sufl'ers

by the felony to prosecute the felon,

rather than that of any other per-
son ; on the contrary, it is a
Christian duty to forgive one's
enemies ; and I think he does a
very humane and charitable and
Christian-like thing in abstaining
from prosecuting,"
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If criminal proceedings have been taken, it is immaterial at

whose instance, or with what result they have been conducted (x).

It is to be observed that the rule only applies when the action is Action

against the person guilty of the felony. It does not prevent anyone ^^-.*^"^'^''

from suing an innocent third party. If somebody has stolen my party,

books and sold them to a bookseller, I may bring an action of

trover against the bookseller, though I have not made the faintest

attempt at prosecuting the thief {y). So a master may be held

civilly responsible for a criminal tort of his servant (z).

It is also to be observed that the rule applies only to felonies. Rule does

For a misdemeanour, such as assault or libel, the aggrieved person -^^^ ^PPv
to mitede-

may bring an action, quite regardless of the fact that the defendant meanour.
is really a criminal («).

Moreover, an action under Lord Campbell's Act may be brought, Camp-
'

' although the death shall have been caused under such circum- ^

stances as amount in law to felony" {h).

There are other cases in which the right of bringing an action is Public

restrained on grounds of j^ublic policy. No action, for instance, policy,

lies against a commanding officer for acts done in the ordinary

course of military discipline (c). ^^ The salvation of this country"

said the Court in Johnstone v, Sutton (t/), ^^ depends upon tlie dis-

cipline of the fleet. ... If this action is admitted, every acquittal

before a court-martial will produce one."

In the case of Appleby v. Franklin (e), a paragraph in a state-

ment of claim, which alleged that the defendant after seducing the

I^laintiff administered to her certain noxious drugs for the purpose

of procuring abortion, was reinstated, when a Master had struck it

out on the ground that it disclosed a felony for which the defendant

should have been criminally prosecuted.

(.(.) Dudley v. West Bromwich Q. B. 529 ; 19 L. J. Q. B. 196.

Banking Co. (1860), 1 J. & H. 14 ;
(b) 9 & 10 Vict. c. 93, s. 1.

2 L. T. 47. \c) Johnstone v. Sutton (1787),

(y) White v. Spettlgue (1845), 13 1 T. R. 493, 784 ; 1 Bro. P. G. 76
;

M. & W. 603; 14 L. J. Ex. 99; and see Dawkins v. Rokeby (1866),
and see Osborn v. Gillett (1873), 4 F. & F. 8U6 ; Dawkins r. Paulet
L. R. 8 Ex. 88 ; 42 L. J. Ex. 53

;

(1869), L. R. 5 Q. B. 94 ; 39 L. J.
Lee V. Baves (1856), 18 C. B. 599

; Q. B. 53; Freer v. Marshall (1865),
25 L. J. C. P. 249 ; Stone v. Marsh 4 F. & F. 485 ; and see The Mid-
(1827), 6 B. & 0. 551; R. & M. land Insurance Co. v. Smith (1881),

364; Gimson v. Woodfall (1825), 6 Q. B. D. 561 ; 50 L. J. Q. B.
2 C. & P. 41 ;

Quinlau v. Barber 329, a fire insurance case, where it

(1825), Batty's Irish Rep. 47 ;
was decided that the action was

Crosby v. Long (1810), 12 East, maintainable in sjoite of a felony

409; 1 Hale, P. C. 546; Hayes r. having been the cause of action
Smith (1825), Smith & Batty's and the felon had not been prose-

Irish Rep. 378. cuted.

(;) See JJyer v. Munday, [1895] (d) Supra.

1 Q. B. 742; 64 L. J. Q. B. 448. {e) (1887), 17 Q. B. D. 93; 55
(a) Reg. V. Hardey (1850), 14 L. J. Q. B. 129.
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Privity.

[137] LANGRIDGE v. LEVY. (1838)

[4 M. & W. 337 ; 46 E. E. 689.]

Mx. Langridge, senior, walking one day down the streets

of Bristol, noticed a gun in a shop window with the fol-

lowing seductive advertisement tied round its muzzle :

—

" Warranted, this elegant tm'st gun by Nock, with case

complete, made for his late Majesty George IV. ; cost 60

guineas ; can he had for 25."

He entered the shop, which was the defendant's, and

told him he wanted a nice, quiet, steady-going gun for

the use of himself and his sons. Finally, he bought the

elegant twist gun as warranted.

This warranty was false and fraudulent to the defen-

dant's knowledge, and, shortly after the purchase, one of

the young Langridges was using the gun in a perfectly

fair and sportsmanlike manner, when it burst and blew off

his left hand.

It was this victim of Levy's dishonesty who now

brought an action against him, and the chief point relied

on by the defendant's counsel was that, if anyone had a

right to bring an action, it was the father, to whom tlie

gun had been sold ; as for the son, they said, there was no

privity of contract between him and the gunsmith. This

defence, however, did not succeed, and the youthful

Langridge got as much consolation as money could give

him for the loss of his hand.

j'alse The decision in this case depended so much upon the special cir-

represen- cumstances that there can be deduced from it no wider princiijle
tation,

than this, that he who knowingly makes a false statement, intend-

actionable. iug others to act upon it, is liable for any damage resulting to any-
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one to whom it may liave been intended to be communicated, and

wbo lias in fact acted upon it (/). The decision proceeded upon the

ground of the knowledge and fraud of defendant ((/).

A particular transaction may sometimes be looked at as affording Privity

the right to bring an action either for the breach of contract or in ^°* ahvays

tort. Take, for instance, the case of a railway disaster caused by ^q support
the company's negligence ; the comjiany are liable to the jjassenger, an action

in contract, because they gave him a ticket, and in tort, because ^"^ ^^^'^'

they were not sufficiently careful in carrying him. In such a case

as this there is clearly direct jiri-^rity between the plaintiff and the

defendants.

But, generally speaking, privity is not necessary to support an
action in tort. In Langridge v. Levy, the person with whom the

contract was made, and with whom alone there was privity, was the

father, and yet the son was allowed to bring an action and recover

damages. The reason of this is that Levy had been guilty of a tort

in making a false representation. If he had made no false repre-

sentation, he would have only been liable to the father for breach

of contract. As it was, he was held liable to the son, who confided

in the representation, and who, he knew, was going to use the gun.

It is to be observed, however, that if the plaintiff had been a friend

of the family, whose use of the gun was not contemplated by Levy
at the time of the sale, no action could have been successfully

maintained (A). George v. Skivington (/), where a chemist sold Poisonous

some poisonous hair-wash for the use of a customer's wife, is a hair-wash

subsequent case analogous to Langridge v. Levj', with the substitu-

tion of negligence for fraud.

In Blakemore v. Bristol and Exeter Eailway Co. {h), the Coui-t

declared that it had always been considered that Langridge v. Levy
was not to be extended in its application.

The cases of Langridge v. Levy and George v. Skivington must A danger-

be distinguished from Longmeid v. Holliday (/), where a tradesman, ^^^ lamp.

(/) See Pasley v. Freeman, ante, L. J. Q. B. 167.

P- 535. {I) (1851), 6 Exch. 761 ; 20 L. J.
{(j) Winterbottom v. "Wright Ex. 430 ; and see also the iinport-

(184-2), 10 M. & W. 109; and see antcaseof Heaven r. Pender (1,S83),

Haigh «;. Royal Mail Steam Packet 11 Q. B. D. 503; 52 L. J Q b'
Co. (1883,, 52 L. J. Q. B. 395, 702; reversing 9 Q. B. D. 302 ; 51
640 ; 5 Asp. M. C. 47. L. J. Q. B. 465 ; distin«,niislH.cl in

(A) Parry v. Smith (1879), 4 C. Caledonian Ry. v. Mulhollaiid,
P. D. 325 ; 48 L. J. C. P. 731 ; but [1898] A. C. 216 ; 67 L. J. P. C. 1

;

see CoUis v. Seldon (1868), L. R. where it was held that if A., a
3 C. P. 495 ; 37 L. J. C. P. 233. servant of B., is injured in consc-

(;) (1869), L. R. 5 Ex. 1 ; 39 quence of the defective condition
L. J. Ex. 8. of a truck belonging to C, which

(/.-) (1858), 8 E. & B. 1035; 27 had been lent, in the ordinary
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in all honesty, warranted a defective lamp to be sound. The lamp

exploded and injured a person who was not a party to the contract,

but whose use of the lamj) had been contemplated by the seller.

This person, it was held, could not maintain an action against him;

not in contract, because the plaintiff was not privy to the warranty

;

not in tort, because the defendant, saying only what he believed to

be true, was not guilty of any tort.

Contract The breach of a duty to use reasonable care may always be

or tort ? treated as a tort, whether or not it is also a breach of contract, and

whether the negligence complained of consisted in a positive mis-

feasance or in an omission (vn). If a railway company contract with

a master to carry his servant, and in doing so are guilty of negli-

gence, which causes bodily hurt to the servant, and consequent

damage by loss of service to the master, the company may be sued

in contract by the master, and in tort by the servant (n). So, too,

it has been held (o) that, where part of the ordinary luggage of a

servant [e.g., his livery), which he is taking with him as a i)assenger

by a railway, is the property of his master, and it is damaged whilst

in the custody of the railway company {e.g., by being negligently

overtui'ned in front of a train), the master can maintain an action of

tort against the company for the amount of the damage notwith-

Pure tort, standing that the contract of carriage is with the servant alone. The

case of Berringer r. Great Eastern Eailway Co. {p) deserves attention.

It was an action by a father, a butcher, for loss of the services of his

son, who had helped him in the shop. The boy had taken a ticket

from the London, Tilbury and Southend Eailway Co., and was

injured at Stepney by the negligence of the defendant company.

The point was raised for the defence that there was no privity of

contract between the plaintiff and the defendants. But the Court

held that the claim was valid, saying, "The claim is against the

company, not parties to the contract of carriage, for a pui-e tort,

course of railway exchange, to B. 657 ; which, it is submitted, over-

for the convej-ance of goods to one rule Alton v. M. Ey. Co. (1865),

of B.'s customers, C. is under no 34 L. J. C. P. 292; 19 C. B. N. S.

liability to A. As to liability for 213.

representations, see Barry v. Cross-
(;;) Marshall v. York, &c. Rv.

key (1861), 2 J. & II. 1 ; Peek v. Co. (1851), 11 C. B. 655 ; 21 L. J.
Gurney (1873), L. E. 6 H. L. 377

;

c. P. 34 ; and see also the case of
43 L. J. Ch. 19. Becher r. Great Eastern Ry. Co.

(;/0 See the receut cases of Taylor (1870), L. R. o Q. B. 211- 39

V. M. S. & L. Ey. Co., [1895] 1 l. j. q. b. 122.

Q. B. 134: 64 L. J. Q. B. 6; ^ ^ ^
Kelly v. MetropoUtan Ry. Co., [o) Meux v. G. E. Ey. Co.,

[1895] 1 Q. B. 944 ; 64 L. J. Q. B. supra.

568; and Meux v. G. E. Ey. Co., [p) (1879), 4 C. P. D. 163; 48

[1895] 2 Q. B. 387 ; 64 L. J. Q. B. L. J. C. P. 400.
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such as would be committed if a vehicle in the highway were wi'oiig-

fully driven against, or across the path of, another vehicle, whereby

a servant therein was hurt and his master lost his services." See

also the note to Thomas v. Ehymney Eailway Co., ante, p. 499 ; and

see Elliott v. Hall (1885), 15 Q. B. D. 315 ; 54 L. J. Q. B. 518 : in-

jury to servant of vendee; Jewson v. Gatti (1885), 1 C. & E. 564,

occupier of premises and strangers ; and Norris v. Catmur (1885),

1 C. & E. 576, landlord and sub-tenant.

Penalties, &e.

CREPPS r. BURDEN. (1777) [138]

[Cowp. 640.]

It was very wrong, of com^se, of Peter Crej^ps to be

selling hot rolls on a Sunday morning instead of being at

church, and as it could not well be called a " work of

necessity and charity," it was no doubt a violation of the

Act of Charles II., of pious memory. But the Act pro-

vides for a fine of Os. only to be inflicted on the offender,

and, therefore, that worthy magistrate of Westminster,

Mr. Diu'den, had no business whatever to say that because

Crepps had sold four hot rolls he should be fined £1—that

is to say, bs. a roll. This was distinctly laid down by Lord

Mansfield :
" The penalty incurred by this offence is bs.

There is no idea conveyed by the Act that if a tailor sews

on the Lord's Day every stitch he takes is a separate

offence. . . . There can be hut one entire offe)iee on one

and the same day.''''

The principle of Crepps v. Burden was approved and applied

in the case of The Apothecaries' Co. v. Jones {(j), which arose

{q) [1893] 1 Q. B. 89 ; G7 L. T. 1 Q. B. 119 ; 64 L. J. M. C. 1

;

677 ; aud see Keg. v. Brown, [1895] where an unsuccessiul attempt waa
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Milnes
Bale.

Scott.

under sect. 20 of the Apotliecaries Act, 1815 (55 Geo. III. c. 194),

wliicli provides that, if any jjerson " shall act or jiractise as an

apothecary " without having obtained the requisite certificate,

'

' every person so offending shall for every such offence forfeit

£20." The defendant had given advice and had prescribed and

supplied medicine to three separate persons on different occasions

on the same day, without a certificate, and was sued for three

separate penalties. It was, however, held that only one offence

had been committed, and that only one jienalty was therefore

recoverable, for the statute contemplated an habitual course of

conduct, and not an isolated act.

But in Milnes v. Bale (r) it was held that, where a person has

been guilty of several acts of bribery at a municipal election, he is

liable to a penalty in respect of each such act of bribery. " Various

decisions," said Brett, J., "were cited as authorities in favour of

the contention that there can be only one penalty. If I understand

the effect of these cases rightly, in every case where it was held

that there could only be one penalty in resj)ect of several acts, it

was because all the acts only constituted one offence against which

the penalty was enacted. The test, as it appears to me, is whether,

having charged the offence against which the penalty is enacted,

you can prove it by giving in evidence several distinct acts com-

mitted by the person charged. It is not strictly accurate to speak

of the penalties as cumulative in such a case as the present. The

question is, whether there is one or more offences, and if the

offences are distinct, there is only one penalty for each offence. I

cannot find that in any case in which each act done was a complete

offence in itself, and in which it would have been inadmissible to

give other acts in proof of the committal of the same offence, it

was held that several penalties could not be inflicted. In the case

of Eeg. V. Scott (s), theeft'ect of the decision seems tome to be this :

where several oaths are made use of on one occasion it is but one

swearing, and consequently there is only one offence, and only one

penalty is incurred, though such penalty is cumulative, being at

the rate of two shillings for each oath ; but if the same set of oaths

were used on distinct occasions, though they all occurred on the

same day, there would be several offences, and a penalty would be

incurred for each distinct swearing. There is no decision that if a

man swore at one person at one time of the day, and at another

made to inflict two fines upon a

person for two betting offences

committed on the same day.

(r) (1875), L. R. 10 C. P. 591
;U L. J. C. P. 336.

(.s) (1863), 4 B. & S. 368; 33

L. J. M. C. 15.
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person another time, lie would not be liable to two penalties. It

seems to me that in such, a case he would be liable to two penalties,

because there would be two offences. In Garrett v. Messenger {t) Garrett v.

the offence charged was keeping open an unlicensed house. It is
-^^ssen-

not keeping it open for an hour that is the offence ; the offence is

the keeping a house to be used as a house of entertainment without

a licence, which is a comprehensive offence, to be proved by many-

acts. According to the case of Marks v. Benjamin (?(), it is neces- Marks v.

sary in the case of a charge of this sort to give evidence of more '^^^J^^i^'

than having the house oj^en for a short period, or in a particular

instance. In such a case a penalty cannot be imposed for each

act, because each act is not a separate offence. So in Pilcher v. Pilcher v.

Staffoid {x) the ground of the decision was that there was only one ^staftord.

offence, viz., leaving a child unvaccinated for a certain period, and

consequently there could only be one penalty. Again, in Crepps v.

Durden, the offence contemplated was exercising the party's ordi-

nary calling on Sunday. It was not the doing of one isolated act

that would be evidence of the committal of the offence, but several

acts might be given in evidence to prove one offence. All these

decisions are inapplicable to the present case because each act of

bribery is a complete offence in itself."

As to actions against magistrates, the reader is referred to 11 & 12 Actions

Vict. c. 44, " An Act to protect iustices of the peace from vexatious ^S^^^^
, . . .

justices,
actions for acts done by them m the execution of then' office." It

is sufficient here to point attention to the first two sections of this

Act, which provide that if the act comj)lained of was done by the

magistrate as to any matter tvithin his jurisdiction, the plaintiff

must show that he acted maliciously and without reasonable and

probahle cause, and that if it was done in a matter in which the

magistrate had no jurisdiction, or if he exceeded his jurisdiction, the

plaintiff must show that the conviction or order has been quashed.

Other sections of this Act specify the time within which the

action is to be brought, the notice of action required, the way and

effect of tendering amends, &c., and in various other ways the

justice of the peace is hedged about and protected against litigious

evil-doers.

It may be mentioned that the jurisdiction of justices at potty Claim of

sessions is generally ousted if a lond fide claim of right is i)ut for- "° ^
'

{t) (1867), L. R. 2 C. P. 583; (8 & 9 Vict. c. 20).

36 L. J. C. P. 337 ; and see , > /ioon\ r nr c. tit- Krr. . o
Ti 1, rii \t 1 -D (») (1839), 5 M. & VV. 665 3
Llewellyn V. Glamorgan Vale Kv., t iioi
[1898] 1 Q. B. 473; 07 L. J. Q. B.

'"^'^- ^^•'^^•

305; a caHo under secta. 53 and 54 {z) (186i), 4 B. & S. 775; 33

of the Railway Clauses Act, 1845 L. J. M. C. 113.
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ward by tlie defendant. This subject, bowever, is not sufficiently

connected witb nisi 2-irius to merit discussion at any lengtb bere

;

and tbe reader is referred to tbe following cases :—Hargreaves v.

Diddams (1875), L. E. 10 Q. B. 582 ; 44 L. J. M. C. 178 ; Reg. v.

Pearson (1870), L. E. 5 Q. B. 237 ; 39 L. J. M. C. 76; Wbite v.

Fox (1880), 49 L. J. M. C. 60 ; 44 J. P. 618; Wbite v. Feast (1872),

L. E. 7 a B. 353 ; 41 L. J. M. C. 81 ; Denny i: Tbwaites (1876),

2 Ex. D. 21 ; 46 L. J. M. C. 141 ; Eeece v. Miller (1882), 8 Q. B. D.

626; 51 L. J. M. C. 64; and Pearce v. Scotcber (1882), 9 Q. B. D.

162 ; 4'i L. T. 342; E. v. Young, Ex parte Wbite (1883), 52 L. J.

M. C. 55; 47 J. P. 519 ; Eex v. Frencb, Ex parte Eoberts, [1902]

1 K. B. 637; 71 L. J. K B. 382.

Malicious Prosecution and False Imprisonment.

[139] LISTER V. FERRYMAN. (1870)

[L. E. 4 H. L. 521 ; 39 L. J. Ex. 177.]

l&x. Lister was the owner of a rifle, which w^as left under

the charge of his coachman, Hinton. One day a man

named Ferryman happened to call on Hinton, and, seeing

the rifle, exclaimed what a capital one it was, and how

much he would like to have just such another. Not long

afterwards the rifle was missed. Hinton reported the loss

to his master, and at the same time informed him that

one Kobinson, the coachman of a gentleman living in the

neighbourhood, had seen it in a barn where Ferryman

lived, and had asked him what he was doing with Li!>ter's

gun, to which Ferryman had replied, " It is not Lister's

gun ; it is my gun ;" but that Bobinson said he was sure

the gun he saw was the one Lister had missed. Hinton

added that he had since gone with Fobinson to Ferryman's

and had been shown a gun which was not Lister's, and
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which Penymau said was the only gun he had. Ferry-

man, liaving been tried and acquitted on the charge of

stealing the ride, now brought an action for false im-

prisonment. The judge at the trial directed the jury

that, as Lister had not seen Eobinson before causing

Ferryman to be arrested, he had acted on hearsay evidence

alone, and without "reasonable and probable cause."

This, however, was held to be a misdirection, on the

ground that Lister had " reasonable and probable cause
"

for instituting a prosecution ; and the principle was dis-

tinctly affirmed that // is for the junj to find the facta on

which the question of reasonable and probable cause depends,

but for the Judge to determine whether the facts found do

constitute reasonable a)id probable cause.

Although, somewhat analogous, and sometimes confounded,

actions for malicious prosecution and for false imprisonment are

perfectly distinct, and a person is frequently liable to the one and
not to the other. " The distinction between false imprisonment and
malicious jn-osecution," said Willos, J., in Austin v. DowHng {y), "is

well illustrated by the case where, parties being before a magistrate,

one makes a charge against another, whereupon the magistrate

orders the person charged to be taken into custody and detained

until the matter can be investigated. The party making the charge

is not liable to an action for false imprisonment, because he does

not set a ministerial officer in motion, but a judicial officer. The

opinion and judgment of a judicial officer are interposed between

the charge and the imprisonment."

In an action for malicious prosecution the plaintiff must prove Four

four things :— points.

(1.) That the defendant preferred a criminal charge against him 1. Tho

hefore a judicial officer.
prosecu-

But if a person, acting conscientiously and like an honest man,

comes before a magistrate and makes his complaint, and the magis-

trate foolishly treats as a felony what is really only a civil matter,

and issues his warrant accordingly, the person making tho com-

plaint is not answerable for the magistrate's mistake (2). So where

(y) (1870), L. R. T) C. P. o34 ; L. R. Ir. 371.

39 L. J. C. P. 260 ; and sec alwo iz) Lei^'h v. Webb (1800), 3 Esp.

Cahill V. Fitzjjibbon (1885), 16 1G5 ; Wyatt r. White (18G0), b II.

S.—C. Q Q
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Danby v.

Beardsley,

2. Malice.

Subse-
quent
malice.

Action
against
company.

a doctor in LancasMre, having missed two paii's of horse clippers

from his stables, sent for a policeman, and said, " / have had two

jxiirs of clippers stolen from me, and they tuere last seen in the "posses-

sion of Danhy," whereupon the policeman, having made inquiry,

and without communicating with the doctor, arrested Danby, who
had to appear before the magistrates and was committed for trial,

it was held that there was no evidence that the doctor was the

prosecutor, and therefore he was not liable in an action for malicious

prosecution (n).

(2.) That the defendant acted maliciously.
'

' In an action of this descrij^tion the question of malice is an

indejiendent one—of fact purely—and altogether for the considera-

tion of the jury" (5). But if the defendant acted without reason-

able and probable cause, the jury will not generally have much
difficulty in arriving at the conclusion of malice (c). But, on the

other hand, it would not do the plaintiff any good to prove malice

alone, for a person may be actuated by the bitterest malice and

yet have plenty of ground for prosecuting. Malice is proved, for

example, by showing that the defendant did not really himself

helieve in the plaintiff's guilt, or by it aj^pearing that what he really

wanted was not to punish crime (as the theory of our law is that

all prosecutors wish primarily to do), but to enforce j'fiymentofa

debt (d). A prosecution which is not malicious w^hen begun, may
become so by the prosecutor discovering that the defendant is really

innocent and yet going on with the criminal proceedings (e).

It may now be taken as settled that an action for malicious pro-

secution will lie against a company where the wrongful act was

done by one of their servants in the course of his employment, and

in the supposed interest of his employers (/).

& N. 371 ; 29 L. J. Ex. 193 ; and
see Clarke v. Postman (1834), 6 C.
&P. 423; 40 R. R. 811.

(a) Danby v. Beardsley (1881),
43 L. T. 603.

(A) Per Hawkins, J., in Hicks v.

Faulkner (1878), 8 Q. B. D. 167
;

affirmed, 46 L. T. 127: and see also

Harrison v. National Provincial
Bank (1885), 49 J. P. 390.

(c) But see Brown v. Hawkes,
[1891] 2 Q. B. 718; 61 L. J.

Q. B. 151 ; where it was held, that
althoug-h the absence of reasonable
and probable cause is sometimes
evideLce of malice, yet it is not
evidence of malice when the pro-
secutor honestly beUeves in the

charge.
(d) See Hinton v. Heather (1845),

14 M. & W. 131 ; 15 L. J. Ex. 39
;

Broad v. Ham (1839), 5 Bing.
N. C. 722; 8 Scott, 40; Brooks
V. Warwick (1818), 2 Stark, 389;
20 R. R. 697 ; Haddrick v. Heslop
(1848), 12 Q. B. 267: 17 L. J.

Q. B. 313; and Heslop i\ Chap-
man (1853), 23 L. J. Q. B. 49 ; 18
Jm\ 348.

{(•) Fitzjohn v. Mackinder (1861),

9 C. B. N. S. 505 ; 30 L. J. C. P.

257.

(/) Cornford v. Carlion Bank,
Limited, [1900] 1 Q. B. 22 ; affirm-

ing, [1899] 1 Q. B. a92 ; and
Edwards v. Midland Ry. Co.
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(3.) That the ({(^ien^idi-n.i&ciQCLwithoutreasoiia'bh andprohahU cause. 3. Reasou-
Whetlier there was reasonable and probable cause is, when the ^^^^ and

facts are found, a question of law for the iude:e. Hawkins, J., has P™°^"^^
.

-'. •'.. JO ))3 cause,
very lucidlj' summarised the principles on which a judge ought to

act in deciding this question in the case of Hicks v. Faulkner (r/), Hicks v.

where it was held that, even though a man might through a de- Faulkner,

fective memory have forgotten a particular occurrence, the recol-

lection of which would have restrained him from instituting criminal

proceedings, still, if it was reasonable under the circumstances that

he should trust to his memory, he ought to be excused. But the

learned judge expressly points out that "it would be unreasonable

to rely either on an informant known to be untrustworthy, or a

memory known to be unreliable, witJtout express confirmation."

In Hope V. Evered [li), a case under sect. 10 of the Criminal Law Hope v.

Amendment Act, 1885 (48 & 49 Vict. c. 69), it was held that the Evered.

justice has a judicial duty to perform, and that his decision that

there is reasonable cause for suspicion is a protection to a person

who bond fide ajsplies for a search warrant, and is an answer to an
action for maliciously causing the warrant to issue.

Counsel's opinion is no protection to the defendant who has in- Counsel's

stituted an unfounded and malicious prosecution (i).
opinion no
o*ood,

[4:.) That the -proceedings terminated in the plaintiff^s favour. t t'
It may happen, however, that the proceedings were in their nation in

nature incapable of terminating in the plauitiff's favoui- {e.g., in plaintifi's

the case of a malicious exhibition of articles of the peace), and in

such a case the plaintiff is excused from the i5roof(A'). But he

will not be excused merely because there is no appeal from a par- No appeal

ticular summary conviction of justices (/). To hold otherwise

would be, as Byles, J., said in the case refeiTed to, " disturbing

foundations."

If a person is convicted of an offence less serious than that with

which he is charged, he may bring an action for malicious prose-

(1880), 6 Q. B. D. 287 ; 50 L. J. (k) (1886), 17 Q. B. D. 338; 55
Q. B. 281. Lord Bramwell, how- L. J. M. C. 146. See also Lea v.

ever, expressed a strong opinion Charrington (1889), 2 Q. B. D.
to the contrary in Abrath v. N. E. 45, 272 ; 58 L. J. Q. B. 460 ; 01
Rj. Co. (188^i;, II App. Cas. 247

;
L. T. 450.

55 L. J. Q. B. 457 ; but, as pointed (i) Hewlett v. Cruchlcy (1813),
out by Lord.s Sclbome and Fitii- 5 Taunt. 277.
gerald, this is only a dictum ; and (k) Steward v. Grromett (1859),
see Kent v. Courage (18'J1), 55 7 C B. N. S. 191.

J. P. 264 ; and Rayson v. South (/) Basebe v. Matthews (1867),
London Tramways Co., [189.i] 2 L. R. 2 C. P. 684 ; 36 L. .T. M. C.
Q. B. 304 ; 62 L. J. Q. B. 593. 93 ; followed in Byuoe v. Bank of

(j/) Ubi supra. See Brown v. England, [1902] 1 K. B. 467 ; 71
Hawkes, mpra. L. J. K. B. 208.

Q Q 2

favour.

Articles of

peace.
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cution. In th.e case of Boaler v. Holder (m), the plaintiff was

indicted under sect. 4 of the Newspaper Libel Act, though only

committed for trial under sect. 5, and having brought an action for

malicious prosecution, it was held that the conviction was no bar

to the action. " To put a man on his trial," said Wills, J., "for a

much graver offence than you have any chance of convicting him

of, is a legal wrong."

Further, in order to recover damages in an action for malicious

prosecution, the plaintiff must show that he has suffered either in

person, reputation, or pocheti^n). Every expense properly incurred in

defending himself from the false accusation may be recovered [u).

General evidence of the plaintiff's bad character in mitigation of

damages can only be given when he is trying to palm himself off

on the jury as a highly respectable individual who ought to have

extra compensation in consequence of the injury to his formerly

untarnished reputation {p).

An action may be maintained for maliciously causing a man to

be made bankrupt (</).

In the Metropolitan Bank v. Pooley (r), it was held that a bank-

rupt whose adjudication in bankruptcy has not been set aside

cannot maintain an action for maHciously procuring the bank-

ruptcy, and such an action may be summarily dismissed upon

summons as frivolous and vexatious.

An action will lie for falselj" and maliciously and without reason-

able and probable cause presenting a petition under the Companies

Acts, 1862—1867, to wind up a trading company, even although

no pecuniary loss or special damage to the company can be proved,

for the presentation of the petition is from its very nature calcu-

lated to injure the credit of the company.

At the hearing of a jilaint in a County Court to recover rent(s),

the tenant's son was called as a witness, and swore that he had given

up the key of the premises to the landlord before the rent accrued

due. The landlord denied this and subsequently prosecuted the

witness for perjury. He was acquitted and brought an action

[m) (1887), 51 J. P. 277.

[n) Freeman v. Arkell (1824), 2

B. & C. 494 ; 1 C. & P. 137; Leith
V. Pope (1780), 2 W. Bl. 1327.

(o) Poxall V. Barnett (1853), 2

E. & B. 928 ; Eowlands v, Samuel
(1847), 11 Q. B. 39.

( p ) Kodriquez v . Tadmire (1799),
2 Esp. 721 ; Downing v. Butcher
(1841), 2 M. & Eob. 374 ; Corn-
wall V. Richardson (1825), Ry. &

M. 305; 27 11. R. 753.

{q) See Johnson r. Emersou
(1871), L. R. 6 Ex. 329 ; 40 L. J .

Ex. 201 ; Parley v. Dauks (1855),

4 E. & B. 493; 24 L. J. Q. B.
244.

(r) (1885), 10 App. Cas. 210
;

54 L. J. Q. B. 449.
(.v) Quartz HiU Gold Mining Co.

V. Eyre (1883), 11 Q. B. D. 674
;

52 L. J. Q.. B. 488.
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against the landlord for malicious prosecution. At the trial the

jjlaintiff and defendant repeated their evidence as to the key, and
the judge directed the jury alternatively that if they could not

arrive at a conclusion as to which of the parties was speaking the

truth, the plaintii? had not made out his case, and the defendant

was entitled to a verdict ; and that if they thought the plaintiff did

give up the key, but the defendant owing to a defective memory
had forgotten the occurrence and went on with the prosecution

honestly believing that the plaintiff had sworn falsely and cor-

I'uptly, then the jury would not be justified in sajang that the

defendant maliciously, and without reasonable and probable cause,

prosecuted the plaintiff, and the defendant would be entitled to

their verdict. It was decided that the direction of the judge
was right (t).

The law with reference to cases of malicious prosecution was dis- Onus of

cussed in the important case of Abrath v. North Eastern Eailway P^°°^-

Company, and the following principle was laid down as governing

actions for malicious prosecution. The burden of jn-oof as to all the

issues arising therein lies upon the i^laintiff ; and, although the

l)laintiff proves that he was innocent of the charge laid against him,

and although the judge, in order to enable himself to determine the

issue of reasonable and probable cause, leaves subsidiary questions

of fact to the jury, nevertheless the onus of proving the existence of

such facts as tend to establish the want of reasonable and probable

cause on the pait of the defendant, rests upon the plaintiff. The
])laintiff, a surgeon, had attended one M. for bodily injuries alleged

t > have been sustained in a collision upon the defendants' railway,

M. brought an action against the defendants, which was compromised

by the defendants paying a large sum for damages and costs.

Subsequently, the directors of the defendants' company, having

received certain information, caused the statements of certain

persons to be taken by a solicitor ; these statements tended to show

that the injuries of which M. complained were not caused at the

collision, but were produced wilfully by the jilaintiff, with the con-

sent of M., for the purpose of defrauding the defendants. These

fctatements were laid before counsel, who advised that there was

good ground for prosecuting the plaintiff and M. for conspiracy.

The defendants accordingly prosecuted the plaintiff, but he was

acquitted. In an action for malicious prosecution, the judge

directed the jury to find whether the defendants had taken reason-

able care to inform themselves of the true state of the case, and

whether thfy lionustly believed tlie case which they laid before the

{t) Hicks V. Faulkner, iibi sup.
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magistrates ; the juiy having answered these questions in the affir-

mative, the judge entered the judgment for the defendants, and it

was held by the House of Lords and the Court of Appeal, reversing

the decision of the Divisional Court, that the judge had rightly

entered the judgment for the defendants (?<).

False imprisonment has been defined as " a trespass committed

by one man against the person of another by unlawfully arresting

him, and detaining him without any legal authority (x). The

imprisonment need not be by actual touch ; any show of authority

or force submitted to is sufficient, provided there is no reasonable

means of escape open to him (^). But the restraint must be total

;

it is not imprisoning a man to prevent his going in a particular

direction (2). If a jarisoner is unlawfully detained after he has

gained a right to be discharged, it becomes a fresh imprisonment,

and entitles him to bring an action for false imprisonment (a). All

persons aiding or furthering the unlawful confinement of another

are responsible for the wi'ong, although they may have had nothing

to do with the original arrest, and had no knowledge that the arrest

and imprisonment were unlawful (i).

It was decided in Lock v. Ashton (c), that where a man is given

into custody on a mistaken charge, and then brought before a

magistrate, who remands him, damages can be given against the

prosecutor only for the tresj^ass in arresting, not for the remand,

which is the judicial act of the magistrate.

" What is reasonable cause of suspicion," says Sir F. Pollock ((/),

" to justify arrest may be said, paradoxical as the statement looks,

to be neither a question of law nor of fact, at any rate in the

common sense of the terms. Not of fact, because it is for the judge

and not for the jury (e) ; not of law, because ' no definite rule can

be laid down for the exercise of the judge's discretion' (/). The

anomalous character of the rule has been more than once pointed

(«) (1883), 11 Q. B. D. 440; 52

L. J. Q. B. 620; reversing 11

Q. B. D. 79 ; 62 L. J. Q. B. 352.

See also (1886), 11 App. Gas. 247
;

55 L. J. Q. B. 457.

{x) Addison ou Torts, 7tli ed.,

p. 146. See also Henderson v.

Preston (1888), 21 Q. B. D. 362;
57 L. J. Q. B. 607.

(y) Grainger v. Hill (1838), 4

Bing. N. C. 212 ; Warner v.

Riddiford (1S58), 4 C. B. N. S.

ISO.
{z) Bird V. Jones (1845), 7 Q. B.

742; 15 L. J. Q. B. 82.

(ff) Withers v. Henley (1615),

Cro. Jac. 379; Mee r. Cruickshank,
[11)02] 86 L. T. 70S ; 66 J. P. 89.

(b) Griffin v. Coleman (1859), 4

H. & N. 265 ; 28 L. J. Ex. 137.

(c) (1848), 12 Q. B. 871 ; 18

L. J. Q. B. 76.

(d) Law of Torts, p. 220 (6th ed.)

;

and see Howard v. Clarke (1888),

20 Q. B. D. 558; 68 L. T. 401.

(r) Hailes V. Marks (1861), 7 H.
& N. 56 ; 30 L. J. Ex. 389.

(/) Lister v. Perryman, tihi

sup., per Lords Chelmsford and
Colonsay.
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out and regretted by the liigliest judicial autliority (r/). The truth

seems to be that the question was formerly held to be one of law,

and has for some time been tending to become one of fact, but the

change has never been formally recognized. The only thing which
can be certainly affirmed in general terms about the meaning of

' reasonable cause ' in this connection is that, on the one hand, a

belief honestly entertained is not of itself enough (/i) ; on the other

hand, a man is not bound to wait until he is in possession of such

evidence as would be admissible and sufficient for prosecuting the

offence to conviction, or even of the best evidence which he might
obtain by further inquiry. ' It does not follow that, because it

would be very reasonable to make further inquiry, it is not reason-

able to act without doing so '(?'). It is obvious, also, that the

existence or non-existence of reasonable cause must be judged,

not by the event, but by the jDarty's means of knowledge at the

time."

As to the liability of a company for false imprisonment committed Company.

by theix servant, the two cases of Furlong v. South London Tramways
Co. (1884), 48 J. P. 329 ; 1 C. & E. 316 ; and Charleston v. London
Tramways Co. (1888), 36 W. R. 367 ; 32 S. J. 557, should be

compared.

IVo CoJitributioii between Defendants in Tort.

MERRYWEATHER v. NIXAN. (1799) [140]

[ST. R. 186; 16 E. E. 810.]

Merryweatlier and Nixan destroyed the macliineiy and

injured the mill of a man named Starkey. The mill-

owner brought an action against the pair of them. The

jury gave him £840 as damages, and, instead of getting

{g) Lord Campbell in Broughton sonable suspicion in tlio mind of a

V. Jackson (1852), 18 Q. B. 378, reasonable man "; per Lord Camp-
383 ; 21 L. J. Q. B. 2CG ; Lords bell, C. J.

Hatherley, Wcstbvu-y, and Colon- (?) Bramwell, B., Perryman r.

say in Lister v. Perryman, nbi mip. Lister (18GS), L. II. 3Ex. at p. •_'l)2
;

{h) Broughton r. Jackson, nin approved bj' Lord Iliitlierley, S. C.

sup.; the defendant must show nom. Lister v. Perryman, L. R. 4

"facts which Avould create a rca- H. L. at p. 633.



600 NO CONTPilDrTlON BETWEEN DEFT8. IN TOUT.

No contri-

bution.

Exception
where
plaintiff

quite

innocent.

Default-
ing
trustees.

£420 from each, lie made Merryweather pay the whole

£840. Merryweather did not see why he should pay for

Nixan's whistle as well as his own, and sued him for

contrihution, that is to say, for £420. In fairness, of

course, Nixan ought to have made no difficulty about

paying it ; but he steadfastly declined to do anything of

the sort. The law upheld him in this refusal, for ex turpi

causa lion oritur actio.

There is no contribution between defendants in tort. In contract

there is. If there are two sureties, and one of them is made to pay

the whole debt, he can sue his brother surety for half of what he

has jmid (A). In such a case there is no turpis causa.

But the rule that one tortfeasor cannot sue another for contribu-

tion does not extend to the case where the former has acted quite

innocently, and was simply obeying what he believed to be the

lawful instructions of his employer. Such a person may claim not

merely contribution, but an absolute indemnification. If A. orders

B. to drive cattle out of a field, and in obeying the order B. unwit-

tingly commits a trespass, A. must indemnify him ; but it would

be different if the order given and obeyed were to assault C. without

rhyme or reason, because B. must have known that A. had no

business to tell him to do that(/).

Another exception is to be found in the case of defaulting

trustees. Though, as respects the remedy of the cestui que trust,

each trustee is individually responsible for the whole amount of the

loss occasioned by a breach of trust, as between the trustees them-

selves, the loss may be thrown x;pon the party on whom, as recipient

of the money or otherwise, the responsibility ought in equity to

fall, or, if he be dead, upon his estate. If all the trustees be equally

guilty, then (unless the ti'ansaction was vitiated by not only con-

structive, but such actual fraud, that the Court will hold itself

entirely aloof) an apportionment or contribution amongst the trus-

tees may be compelled (m).

When a ti'ustee commits a breach of trust at the instigation or

request or with the consent in writing of a beneficiary, the Coui't

{k) See Whitcher v. Hall, atile,

p. 390.

(/) Pearson v. Skelton (1836), 1

M. & W. oO-i ; Tyr. & Gr. 848
;

Betts V. Gibbins (1834), 2 Ad. & E.

57 ; 4 N. & M. 64 ; Dixon r.

Fawcus (1861), 30 L. J. Q. B. 137
;

3 El. & El. 537.

(m) Lewin on Trusts, p. 1040
(9th ed.) ; and see Ramskill r.

Edwards (1885), 31 Ch. D. 100:
55 L. J. Ch. 81.
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may, if it thinks fit, and notwitlistanding that the beneficiary may
be a married woman entitled for her separate use and restrained

from anticipation, make such order as to the Court seems just, for

impounding all or any part of the interest of the beneficiary in the

trust estate by way of indemnity to the trustee or person claiming

through him (??).

A third exception was created by the Directors' Liability Act, Company

1890 (53 & 54 Vict. c. 64). Section 5 provides that " Every person JJX°ec"^
who by reason of his being a director, or named as a director or as tors,

having agreed to become a director, or of his having authorised the

issue of the in'osjiectus or notice, has become liable to make any

payment under the provisions of this Act, shall be entitled to

recover contribution, as in cases of contract, from any other person

who, if sued separately, would have been liable to make the same

payment" (o).

In delivering judgment in the case of Palmer v. Wick Steam Limitation

Shipping Go. {2J) (a Scotch appeal). Lord Herschell made the .
P™"

following observations:—"The reasons to be found in Lord leading-

Kenyon's judgment" (in Merryweather r. Nixan) "so far as case,

reported, are somewhat meagre, and the statement of the facts of

the case is not less so. It is now too late to question that decision

in this country ; but when I am asked to hold it to be part of the

law of Scotland, I am bound to say that it does not appear to me to

be founded on anj- jDrinciple of justice or equity, or even of public

policy, which justifies its extension to the jurisprudence of other

countries. There has certainly been a tendency to limit its appli-

cation even in England." In the case of Adamson v. Jarvis {q).

Best, C. J., in delivering the judgment of the Court, referred to the

case of Philips v. Biggs (r), which he said was never decided ;
" but

the Court of Chancery seemed to consider the case of two sheriffs

of Middlesex, where one had paid the damages in an action for an

escape, and sued the other for contribution, as like the case of two

joint obligors." He then proceeded as follows: "From the

inclination of the Court in this last case, and from the concluding

part of Lord Kenyon's judgment in Merryweather v. Nixan, and

from reason, justice, and sound policy, thr rule that ivrongdoers

cannot have redress or contribution ayainst each other is confined to

cases u'here the person seeking redress must he presumed to liave known

(n) See the recent case of Gorson {p) [1894] A. C. 318; 71 L. T.

V. SimpHon, Reitlingcr, third pnrty, 163.

[190:3] 2 K. B. 197. Uj) (1827), 4 Biiig. GO; 12 Moore,

(o) Trustee Act, 1893 (.06 & '>7 24 i.

Vict. c. 53), e. 45. (/•) (173o), Hard. 164.
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that he tvas doing an unlawful act. If the view thus expressed by
the Court of Common Pleas be correct (and I see no reason to dis-

sent from it), the doctrine that one tortfeasor cannot recover from

another is inapplicable to a case like that now under considera-

tion."

When several persons join in committing a tort, the person

injured may select one particular tortfeasor as his victim, and

make him pay all the damages. Thus, in an action against the

huntsman of the Berkeley hounds for destroying fences and in-

juring crops, it was held that the defendant, being a co-trespasser,

was liable for the ivhole of the damage done, not merely for what he

had individually occasioned (s).

Judgment recovered against one joint tortfeasor is a bar to an

action against the others for the same cause, although the judgment

remains unsatisfied {t).

A covenant not to sue one of two joint tortfeasors does not operate

as a release so as to disehai'ge the other {u).

A man for whose benefit a tort is committed may afterwards

ratify and adopt it(a;). "But to make a man a trespasser by

relation from having ratified and adopted an act of trespass done

in his name and for his benefit, it must be shown that the act was

ratified and adopted by him with fuU knowledge of its being a

trespass, or of its being tortious, or it must be shown that in ratify-

ing and taking the benefit of the act he meant to take uj^on

himself, without inquiry, the risk of any irregularity which might

have been committed, and to adojit the transaction, right or

wrong "
{y).

(s) Hume v. Oldacre (1816), 1

Stark. 351 ; 18 E. R. 779. And
the same rule applies in the Ad-
miralty Court, see The Thomas
Joliffeor The Avon, [1891] P. 7;

63 L. T. 712; and The Enghsh-
man, [1895] P. 212; 64 L. J. P.

74.

{t) King V. Hoare (1844), 13 M.
& W. 494 ; 14 L. J. Ex. 29

;

Brinsmead f. Harrison (1872),

L. R. 7 C. P. 547; 41 L.J. C. P.

190; Buckland v. Johnson (1854),

15 C. B. 145 ; 23 L. J. C. P. 204
;

but see Martin v. Kennedy (1800),
2 B. & P. 69, where it was held
that there may be several actions

against different publishers of the
same libel.

[u) Duck V. Mayeu, [1892] 2

Q. B. 511 ; 62 L. J. Q. B. 69.

(.'•) Wilson V. Tumman (1843),

6 M. & G. 236 ; 6 Scott, N. R.
894 ; and see Hull v. Pickersgill

(1819), 1 B. & B. 282; 3 Moore,
612; Buron v. Denman (1848), 2

Ex. 167.

(y) Add. Torts, p. 96 (7th ed.).
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Measure of Damages in Tort.

LUMLEY I'. GYE. (1853) [141]

[2 E. & B. 21G; 22 L. J. Q. B. 463.]

Mr, Lumley, the lessee and manager of tlie Queen's

Theatre, engaged a lady to sing and perform on his

boards for a period of three months. Diu-ing the three

months, Mr. Gje, a rival manager, persuaded her to break

her engagement, and leave Mr. Lumlej ; and it was for

this interference that the present action was brought. It

was held (in spite of the dissent of Coleridge, J., who
thought that such an action could only be brought when

the strict relationship of master and servant existed) that

the action could be maintained, and damages recovered.

Lumley v. Gye was followed in the case of Bowen v. Hall [z), Bowen v.

Lord Coleridge, C. J., however, with filial reverence, being dis- Hall,

sentient. And the principle was re-affirmed in the case of

TemiDerton v. Eussell (No. 2) («), and held applicable not only to

cases of a person inducing others to break contracts already entered

into, but also to the case of a person inducing others to refrain from

entering into contracts with a third person.

This subject has recently been very fully considered and dis-

cussed in a series of cases arising out of the action of trade unions,

with the result that the princij^yles of law governing the matter

have become very difficult to define, and still more difficult to ap^jly

to concrete cases. In Quinn v. Leatham (i), the House of Lords

{£) (1881), 6 Q. B. D. 333 ; 50 diseussed in the important jiuIh--

L. J. Q. B. 305. The ratio dvci- meuts in the House of Lords in tho
dendi of these two cases, " that an great case of Allen v. Flood, [1898]
action lies against a third person A. C. 1 ; 67 L. J. Q. B. 11'.).

who maliciously induces another [a) [18'J3] 1 Q. B. Tl^; G2 L. J.

to break his contract of exclusive Q. B. 412.

personal service to the detriment of {b) [I'JOl] A. C. 49.3
; 70 L. J.

the enii)loyer," being accepted, the P. C. 7G ; and see Read v. Friendly
question of remoteness of damage Society of Operative Masons, [1902]
scarcely arises. These cases were 2 Q. B. 732 ; 71 L. J. K. B. 994.
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distinguiislied Allen v. Flood (c), and approved Lumley v. Gye (c)

and Temperton v. Eussell (c). This case, as well as tlie more recent

decisii n of the Court of Appeal in the case of Glamorgan Coal Co.

i'. South Wales Miners' Federation {d), is dealt with ante, p. 200.

Before the leading case was decided, it used to be thought that

the damage in respect of which an action was brought must have

been the legal consequence of the defendant's act(e). If, for

instance, as the consequence of the defendant's slander, a mob
had ducked the plaintiff in a horse-jaond, such a consequence would

have been an illiyul and unnatural consequence of the slander, and

could not be taken into account in estimating the compensation to

be paid by the defendant to the plaintiff. Lumley v. Gye, however,

alters this rule by allowing the wrongful act of a third party to

form part of the damage where such wrongful act might be

naturally contemi^lated as likely to arise from the defendant's

conduct.

The damage, however, must not be too remote. Where, for

instance, the defendant libelled a public singer, in consequence of

which she broke her engagement with the plaintiff, and would not

sing, the plaintiff's injury was considered too remote. So it was,

too, in another case, where the manager of a theatre brought an

action against a person who horsewhipped one of his actors so

soimdly as to prevent him from performing. The cases of Allsop

V. Allsop (where a married lady was made ill by the defendant's

imputing incontinency to her). Ward v. Weeks (where somebody

repeated the defendant's slanderous words), and Hoey v. Felton (/)

(where a young man missed an engagement through the defendant's

falsely imprisoning him), may also be referred to, all being cases in

which the damage was held to be too remote, and not the direct and

immediate result of the defendant's wrongful act. Loss of marriage,

or the hospitality of friends, by reason of the defendant's slander,

is such special damage as will support an action (g) ; but the mere

risk of temporal loss is not sufficient (/;).

The rules by which damages are assessed are much looser in tort

measure of than in contract. Juries may generally take into account all the
damao-es

Looser

(c) Supra.

(d) [1903] 2 K. B. 545.

{() See Vicars v. Wilcocks (1806),

8 East, 1 ; Lyuch v. Kniofht (1861),

9 H. L. Cas. 577; 8 Jur. N. S.

724.

(/) Allsop V. Allsop (1861), 5

H. & N. 5:H ; 29 L. J. Ex. 315
;

Ward V. Weeks (1830), 7 Bing.

211 ; 4 M. & P. 796 ; Hoey v.

Eelton (1861), 11 C. B. N. S. 142
;

31 L. J. C. P. 105 ; acd see Cobb
V. G. W. Ry. Co., [1894] A. C.

419; 63 L. J. Q. B. 629.

((/) Davies r. Solomon (1871),
L. R. 7 Q. B. 112 ; 41 L. J. Q. B.
10.

(Ji) Cliamberlain v. Boyd (1883),
11 Q. B. D. 407; 52 L. J. Q. B.
277.
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surrouuiliug cii-cumstances, and give damages not so much to com- in tort

pensate the plaintiff as to punish the defendant. Thus, in the action than iu

of seduction, which in point of form jjurports to give a recompense

for loss of services, the plaintiff would recover very different damages Seduction,

according to the seducer's social position and the manner in which

he had accomplished his purpose. So, in an action for assault, the Assault
circumstances of time, place, and manner should be taken into

account ; it is a greater insult to be beaten upon the Royal

Exchange than in a private room(/). Juries, in fact, have a very

wide discretion, and there seems an increasing unwillingness of the

Courts to interfere with their verdicts on the ground of excessive

damages (/>•). In one case [l), where the action was for trespassing Trespass.

on the plaintiff's land, and the evidence showed that the defendant

had made use of very offensive language, the jury returned a

verdict for £500 damages, and the Court refused to grant a new
trial, saying, " Supposing a gentleman has a paved walk before his

window, and a man intrudes, and walks up and down before the

window, and remains there after he has been told to go away, and

looks in while the owner is at dinner, is the trespasser to be

permitted to say, ' Here is a halfpenny for you, which is the full

extent of all the mischief I have done !

' Would that be a com-

pensation ? " Reference may be made to the case of McArthur McArtluir

V. Cornwall {m), which was an action for the recovery of land, and ^- CJorn-

for damages for conversion of its produce. It was held, in the

Privy Council, that the measure of damages was the value of the

produce which the lands were capable of yielding at the time they

were taken possession of, after deducting the expenses of manage-

ment ; and further, that however wilful and long-continued the

trespass may have been, there is no law which authorizes the dis-

allowance of such expenses or the infliction of a penalty on the

defendant beyond the loss sustained by the j)laintiff.

It has I'ecently been held (») that in assessing damages for tres- Tippiuq-

pass by tipi^ing mining spoil on another's land, the value of the land ™'^'"o

(i) "^<>-oa; injuria aestimatur vel Co. (1880), 5 App. Cas. 352; 28

ex facto, veluti si quia ab aliquo W. R. 837 ; Praed v. Graham
vulnoratus fuerit vel fu.stibus (1889), 24 Q. B. D. 53 ; 59 L. J.

cfe.sus ; vel ex loco, veluti si cui in Q. B. 230 ; lioburts v. Owen (1889),

theatro vel in foro vel in conspectu 53 J. P. 502.

Prsetoris injuria facta sit; vel cz
(/) Merest v. Harvey (1811), 5

pcmotta, veluti si luagistratus m- Taunt. 442 ; 1 Marsh. 139.
juriam pasHus fuerit. . . . Non-

nfin->n An-*;
nuntputia et locus vulneriii atrocem ("0 L^^^-^J A. O. to

;
Gl Jj. J.

injuriaui facit, veluti si in oeulo P- C. 1.

[vel fundamento ?] quis pereusse- (w) Wliitwham v. Westminster,

rit." Just. Inst. Lib. 4, Tit. 4. [18'j0] 2 (Jh. 538 ; G5 L. J. Ch.
{k) See Lambkin v. S. E. lly. 741.
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to the wrongdoer for tlie puri^ose for wliicli it was used by him miist

be taken into consideration.

The House of Lords, in the case of The Mediana (o), recently-

held that the owner of a chattel, who is wrongfully deprived of its

use, may recover substantial damages for the deprivation, though

he may have incurred no out-of-pocket expenses consequent

thereon.

As to the measure of damages in the case of infringement of

copyright, reference should be made to the case of Muddock v.

Blackwood
( p).

In Phillips V. The London and South Western Eailway Com-
pany {q), it was held that, in an action against a railway company

for personal injuries to a passenger—in this case a doctor of some

eminence—the jury might take into their consideration, besides

the pain and suffering of the plaintiff, and the expense incurred by

him for medical and other necessary attendance, the loss he had

sustained through his inability to continue a lucrative professional

practice.

WTiere it is evident that the jury have not given proper

attention to all the elements of the plaintiff's claim, a new
trial will be granted on the ground that the damages are in-

sufficient (r).

Before 1846, the surviving relatives of a person whose death had

been caused by the negligent or wrongful act of another had no

remedy against the wrongdoer, because actio personalis moritar

cum persona. This hardship was removed by Lord Campbell's Act

(9 & 10 Vict. c. 93) ; and now, when the bread-winner of a family

is taken away under such circumstances, those who are likely to

be the greatest sufferers may claim compensation (if the deceased

himself might have brought an action for personal injuries) from

the person whose "wrongful act, neglect, or default" has caused

the death. " Every such action," the Act provides, " shall be for

the benefit of the wife, husband, parent (s), and child {t) of the

person whose death shall have been so caused, and shall be brought

by and in the name of the executor or administrator." If, how-

[o) [1900] A. C. 113; 69 L. J. P.

35.

[p) [1898] 1 Ch. 58; 67 L. J.

Ch. 6 ; and see Hildesheimer v.

Faulkner, [1901] 2 Ch. 552; 70

L. J. Ch. 800.

[q] (1879), 5 C. P. D 280.

(/) Phillips V. L. & S. W. Ry.
Co. (1879), 5 Q. B. D. 78 ; 49 L. J.

Q. B. 233.

(«) See Hetherington r. N. E.
Ry. Co. (1882), 9 Q. B. D. 160 ; 51

L. J. Q. B. 495.

{t) "Child" includes a child e)i

vcH'rc sa mere, but not an illegiti-

mate child ; but see Walker v.

G. N. Ry. Co. (1891), 28 L. R.
It. 69.
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ever, there is no executor or administrator, or if lie does not

commence the action within six months of the death, it may be

brought by those really interested (»). But, in either case, it must Within 12

be commenced within twelve months of the death. In estimating
"^"^"^'5-

the damages under this Act, the jury must compensate for pecuniary Pecuniary

loss alone ; they cannot consider the grief oi those who have lost a loss only to

dear relative (,r). But a reasonahJe expectation ofpecuniary henefit sated for

from the continuance of the life may be taken into account. The Superior
jury, for instance, may give compensation for the loss of the benefit education,

of a superior education which the children would have received if

their father had lived (?y). Funeral expenses are not recoverable (z). Funeral

The amount given is to be divided among the beneficiaries in such expenses,

shares as the jury shall direct (r^). If the deceased in his lifetime Only one

recovered damages for the injury done him, his relatives cannot
^'^"°^-

bring another action after he is dead (i). But if a man has been

fraudulently induced to accept a sum of money and sign a release

by deed—by being told, for instance, that his injuries are of a very

trifling nature, and that, if he got worse, he could claim fresh

damages—in that case he (or, if he died, his representative) could

maintain a subsequent action (c).

A policy of insui'auce which a person injured may have effected is Policy of

not to be taken into account against him in settling the damages ('/),
iii'^urance

but if the insurance money covers the whole consequences of the counted

injury, he is a trustee for the insurers of the money he receives

from the defendants (e).

In Bradshaw v. The Lancashire and Yorkshire Eailwav Com- Damao-eto

{u) 27 & 28 Vict. c. 95, s. 1. an independent cause of action, but
{x) Blake v. Midland Ry. Co. a right of action where there was a

(1852), IS Q. B. 93 ; 21 L.J. Q. B. subsisting- cause of action at the

233 ; and see Grand Trunk Ry. of time of the death. See 9 B. & S.

Canada v. Jenning-s (1888), 13 714 ; 37 L. J. Q. B. 278 ; and
App. Cas. 800 ; 58 L. J. P. C. 1

;
Haigh r. Royal Mail Steam Packet

Stimpson v. Wood (1888), 57 L. J. Co. (1883), 52 L. J. Q. B. 640 ; 49

Q. B. 484 ; 59 L. T. 218. L. T. 802.

(y) Pym v. G. N.Ry.Co. (18G3),
(^) Hirschfield v. L. B. & S. C.

4 B. & S. 396 ; 31 L. J. Q. B. 377
; Uy. Co. (1876), 2 Q. B. D. 1 ; 46

but see Harrison v. L. & N. W. L J Q B 94
Ry. Co. (1885), 1 C. & E. 540.

(z) Dalton v. S. E. Ry. Co. i^^)
Bradburn r. G. W. Ry. Co.

(1858), 27 L. J. C. P. 227 ; 4 C. B. (1874), L. R. 10 Ex. 1 ; 44 L. J.

N. S. 296. Ex. 9.

{a) Sect. 2 ; and see Springett i'. (e) See Randal r. Cockran (1748),

Balls (1866), 7 B. & S. 477. 1 Ves. sen. 97; Simp.son v. Thomp-
Ih) Read 1. G.E.Ry. Co. (1868), son (1877), 3 App. Cas. 279; 38

L. R. 3 Q. B. 555; 18 L. T. 82. L. T. 1 ; Clark v. Blything (1823),

The statute gives to the personal 2 B. & C. 254 ; 3 D. & R. 489
;

representatives of a person killed and see Buhner v. Buhner (1883),

by the wTongful act of another, not 25 Ch. D. 409 ; 53 L. J. Cli. 402.

i:)ersoual

estate.
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pany (/), it was held that where a passenger on a railway was

injured, and after an interval died in consequence, his executrix

might recover in an action for breach of contract against the defen-

dants the damage to his personal estate arising in his lifetime from

medical expenses and loss occasioned by his inability to attend to

business. But if the action were i)i tort (as where the deceased was

run over at a level ci'ossing), such a claim could not be sup-

ported {(/).

Arbitra- The 25th section of the Eegulation of Eailways Act, 1868 (7t),

tion. provides for the reference to arbitration of any claim for damages

in respect of injuries or death, if the parties are agreed. On joint

application in writing to the Board of Trade, an arbitrator will be

appointed, with power to determine the compensation, if any, to

be paid.

(/) (1875), L. R. 10 C. P. 189
;

30 L. T. 765.

44 L. J. C. P. H8 ; and see Leg-
(ff)

Pulling r. G. E. Ry. Co.

gott v. G. N. Ry. Co. (1876), 1 (1882), 9 Q. B. D. 110; 51 L. J.

Q. B. D. 599 ; 45 L. J. Q. B. 557
; Q. B. 453.

Potter V. Met. Di«t. Ry. Co. (1874), {!>) 31 & 32 Vict. c. 119.
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Evidence : Hearsay.

DOE d. DIDSBURY v. THOMAS. (1811) [142]

[14 East, 323; 12 E. E. 533.]

In this case Ann Didsbuiy brought an action of eject-

ment for the Meadow Farm at Tideswell in Derbyshire.

She claimed it under the will of a Mr. Samuel White,

who had died some time before. The will was dated

November 26th, 1754, and the chief obstacle to the plain-

tiff's success was to prove that the lands were the testator's

at that time. In supj^ort of her case she called a witness

who swore that the farm in question, together with anotlier

farm called Foxlow's Croft, were reputed to have been

Sir John Statham's, and to have been purchased at the

same time by Samuel White from Sir John. That of

course alone did. not fix any particular date. But to

supplement this evidence, and make it serve the plain-

tiff's cause, a deed was produced dated March 25th, 1752,

whereby in consideration of natural love and affection,

Samuel White bargained and enfeoffed his son Edward

of Foxlow's Croft, " all which said farm, &e., have been

lately purchased amongst other lanch (iiid hereditaments by

the said Samuel White of and from Sir John Statliam."

It was clearly proved that liiehard, the testator's eldest

son, had taken possession of and occupied the Meadow

Farm at the same time that his younger brother Edward

had begun to occupy Foxlow's Croft; and also that the

person immediately preceding l^idiard in tlie occujiiitiou

of the Meadow Farm was tenant to Sir John : aud the

R K 2
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Ante litem

nwtcvii.

Particular

facts not
admis-
sible.

plaintiff's counsel argued that under tlie circumstances

the evidence of reputation couki be received. It was

held, however, that the evidence could not he received,

as repitfatio)i is not adinlasihle in questions ofprivate right.

The reasons gcuerally given wliy what another man said is not

evidence are that he was not on his oath when he said it, and that

he cannot be cross-examined. But the real princii^le of the exclu-

sion would seem to be, that " all second-hand evidence, whether of

the contents of a document or of the language of a third person,

which is not connected by responsible testimony with the party

against whom it is offered, is to be rejected " (a).

The chief exceptions to the rule that " hearsay is not evidence
"

are the following :

—

1. Hearsay is admissible respecting matters of public and yeneral

interest, such as the boundaries of counties or parishes, claims of

highway, &c. The reason for the exception in this case is that the

origin of such rights is generally obscure and incapable of better

proof, that people living in the district are naturally interested in

local matters and likely to know about them, and that reputation

cannot well exist without the concurrence of many persons who
are strangers to one another, and yet equally interested. Such

declarations, however, to be evidence must have been made ante

litem motam, that is, before any dispute on the subject has arisen;

although they do not become inadmissible because they were made
with a view of preventing the dispute from arising (i>). They miist

also be confined to general matters, and not touch the particular facts

from which the general right or interest is to be inferred. " Thus,

if the question be whether a road be public or private, declarations

by old persons, since dead, that they have seoi repairs done upon it

will not be admissible ; neither can evidence be received that a

deceased person planted a tree near the road, and stated at the time

of planting it that his object was to show where the boundary of

the road was when he was a boy(c). So, proof of old persons

having been heard to say that a stone luas erected, or hoys wldjjped,

or calces distributed, at a particular place, will not be admissible

evidence of boundary ; and where the question was whether a

turnpike stood within the limits of a town, though evidence of

reputation was received to show that the town extended to a

certain point, yet declarations by old people, since dead, ^that

[a) Best on Evidence, p. 410
(9th ed.).

[b) Berkeley Peerage case (1861),

H. L. Cas. 21.

(c) E. r. Bliss (1837), 7 A. & E.
550 ; 2 N. & P. 464.
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formerly houses stood wliere none any longer remained, were re-

jected, on the ground tliat these statements were evidence of a

particular fact " (cZ).

As the leading case shows, evidence of this kind is not admissible Questions

on questions of private right. In a case in which the question was .
?^?^^

who had the right to appoint to the head-mastership of Skipton-in-

Craven grammar school, an old man of eighty years was produced

to prove the tradition he had received from his ancestors as to the

mode of election in their time, but the evidence was rejected on the

ground that the question in dispute was one of private right (e).

Similar evidence was rejected in a case (/) where the question was

whether the sheriff of a county (Cheshire) or the corporation of the

county town were charged with the duty of executing criminals.

An ex officio information was filed by the Attorney-General against

the High Sheritf for not having executed some murderers ; and the

chief witness for the Crown was the Clerk of Assize. In cross-

examination he was asked whether he had not heard it reported

amongst old people in Chester that the corporation were bound to

execute. But the clerk's evidence on this point was not allowed to

be given. " This," said Littledale, J., " is a private question

Avhether the sherifPs of the county or the city are to perform a duty.

The citizens of Chester may, perhaps, have a particular interest

;

and how do we know that there may not be a grant of felons' goods

to them ? However this matter may be, the question is immaterial

to the public."

It seems to be a doubtful point whether evidence of reputation

can be given to prove or disprove a private prescriptive right or

liability in which the public is interested. Such evidence, however,

was admitted in a case in which the inhabitants of a county, being

indicted for non-repair of a public bridge, pleaded that certain

specified persons were bound ratione tenurce to repair it {g).

It is, too, a weU established rule of law that public documents are Public

admissible for certain purposes, where they have been made after <iocu-

public inquiry by a public officer. The word "public " is not to be

taken in the sense of meaning the whole world. "I think," says

Lord Blackburn {h), "an entry in the books of a manor is public in

(d) Taylor on Evidence, vol. i., (h) Sturla v. Freccia (1880), 6

p. 526. App. Cas. at p. 643 ; 50 L. J. Ch.

le) Withnell r. Gartham (1795), 16 : and see Jenkins i\ Dimraveu

1 Esp. 322 ; 6 T. R. 388. (1898), 62 J. P. 061, where an

(/) R. V. Antrobus (1835), 2 A. ancient survey of a manor was

& E. 788 ; 6 0. & P. 784. held admisi-ible, though not con-

(y) R. r. Bedfordi^hiro (1855), 4 elusive, evidence in a question

E. & B. 535 ; 24 L. J. Q. B. 81. relating to lands within the manor.
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the sense that it concerns all the people interested in the manor.

And an entry probably in a corporation book concerning a corporate

matter, or something in which all the corporation is concerned,

would bo ' public ' within that sense. But it must be a public

document, and it must be made by a public officer. I understand

a public document to mean a document that is made for the purpose

of the public making use of it, and being able to refer to it. It is

meant to be where there is a judicial, or quasi-judicial, duty to

inquire." And it has recently been held (?'), in an action for trespass

to a several fishery, that entries of the names of tenants in parish

rate-books were admissible in proof of ownership of the fishery by

the plaintiff's predecessors in title. But, on the other hand, it was

held in the I'ecent case of Eeg. v. Berger (A;) that a map attached to

an old inclosure award, showing a highway existent at the date of

the award, was not admissible as evidence of reputation to prove

the boundaries of the highway at that date against a person whoso

property adjoined the highway, but over which the Inclosure Com-

missioners had no jurisdiction. But a township map, produced

from proper custody, made by a competent surveyor (since deceased)

who was conversant with the locus in quo, and which map had been

recognised by the parish authorities for rating purposes, was

recently held admissible in evidence upon an issue raising a ques-

tion of public or general right in a part of the township ; and a

tithe map is admissible on a similar issue (/).

Matters The Ecclesiastical Courts may consult ancient authors, historical

ecclesias- ^nd theological works, pictures, engravings, and other ancient

documents with respect to the practice of the primitive Church, the

ritual of the Eastern and Western Churches, the position of the

Lord's table, the position of the celebrant at the table, and like

questions, which are beyond the reach of living memory (m).

Pedioree. 2. Hearsay is admissible in matters of jjedigree, where the pedi-

gree to which the declarations relate is directly in issue.

"The question is, which of three sons (Fortunatus, Stephanus,

and Achaicus) born at a birth is the eldest.

'
' The fact that the father said that Achaicus was the youngest,

and he took their names from St. Paul's Epistles (see 1 Cor. xvi.

See also [1899] 2 Ch. 121 ; 68 L. J. Q. B. 529.

Ch. 589. [I) Smith v. Lister (1895), 64

,^ a -4.1, A ;i o riQon o I^- J- Q- S- 154; 72 L. T. 20;

J'^^.r*«/V "^T-.' ^T}^ distinc,uishiDgWUberforcer.Hear-
Ch. 678; 65 L T. 1/5; but see

field (1877), oU. D. 709 ; 46 L. J.
In re De Burgho s Instate (1896),

q|^ gg^
"

1 Ir. R. 274.
(;^,) j^gj^^ ^,_ Lincoln (Bishop),

(/;) [1894] 1 Q. B. 823 ; 63 L. J. [1892] A. C. 644 ; 62 L. J. P. C. 1.
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17), and tlie fact tliat a relation present at the birth, said that she

tied a string round the second child's arm to distinguish it, are

relevant " («)•

Such declarations, together with inscriptions on tombstones,

entries in family bibles, and the like, are admissible on the prin-

ciple that they are the natural effusions of a person who must

know the truth, and has no motive for misrei^resenting it. As in

the last case, the declai'ations must have been made ante litem

motam ; and it is now settled that the persons making them must

have been, not merely servants, friends, or neighbours, but mem-
bers of the family (o).

And such statements by deceased members of the family may be

proved, not only by showing that they actually made the state-

ments, but by showing that they acted upon them, or assented to

them, or did anything that amounted to showing that they recog-

nised them (p).

3. Hearsay is admissible in favour of ancient documents when Ancient

tendered in support of ancient iwssession.
ments

" The proof of ancient possession," said Willes, J., in a disputed

fishery case ((/), "is always attended with difficulty. Time has

removed the witnesses who could prove acts of ownership of their

personal knowledge, and resort must necessarily be had to written

evidence. In some cases written statements of title are admitted

even when they amount to mere assertion, as in the case of a right

affecting the public generally ; but the entry now under considera-

tion is admissible according to a rule equally applicable to a fishery

in a private pond as to one in a public navigable river. That rule

is, that ancient documents coming out of proper custody, and

purporting upon the face of them to show exercise of ownership,

such as a lease or a licence, may be given in evidence without

proof of possession or payment of rent under them as being in

themselves acts of ownership and proof of possession. This rule is

sometimes stated with the qualification, provided that possession is

proved to have followed similar documents, or that there is some

proof of actual enjoyment in accordance with the title to which the

documents relate. And certainly in the case of property allowing

of continuous enjoyment, without proof of actual exercise of the

(«) Stephen on Evidence, p. 43 (;;) Per Blackburn, L. J., in

(5th cd.) ; and see Haines v. Guthrie Sturla v. Frcccia, supra, at p. 613.

(1884), 13 Q. B. D. 818 ; 53 L. J. {q) Malcolmson v. O'Dea (1863),

Q. B. 521; /« re Thompson (1887), 10 II. L. Cas. r)93 ; 9 L. T. 93;

12 P. I). 100 ; 50 L. J. P. 40. and see Blamly-Jenkins v. Earl of

Uj) Shrowsbuiy Peerage case Dunraven, [1899] 2 Ch. 121 ; CS

(1858), 7H. L. Cas. 1. L. J. Ch. 589.
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right, any number of more pieces of paper or parcliment purport-

ing to be leases or licences ought to be of no avail. It may be a

question whether the absence of proof of enjoyment consistent with

such documents goes to the admissibility or only to the ivei;jJit of

the evidence
;
probably the Jatter."

Sir James Fitzjames Stephen, in his "Digest," does not place this

class of evidence as an exception to the rule excluding hearsay, but

gives the efJect of it separately, thus :

'

' Where the existence of any

right of property, or of any right over property, is in question, every

fact which constitutes the title of the person claiming the right, or

which shows that he, or any person through whom he claims, was

in possession of the property, and every fact which constitutes an

exercise of the right, or which shows that its exercise was disputed,

or which is inconsistent with its existence, or renders its existence

improbable, is relevant.

''Illustrations.— (a.) The question is whether A. has a right of

fishery in a river. An ancient inquisitio post mortem, finding the

existence of a right of fishery in A.'s ancestors, licences to fish

granted by his ancestors, and the fact that the licensees fished under

them, are deemed to be relevant (r).

*' (b.) The question is whether A. owns land. The fact that A.'s

ancestors granted leases of it is deemed to be relevant " (s).

Documents more than tliirty years old are presumed to be in the

handwriting of the persons who purport to have written them,

provided they are produced from such custody as the judge con-

siders proper {t). But it has recently been held, where an attorney

has executed such a document purporting to be an appointment

under a discretionary power, the Court will not assume that the

attorney was authorized to and could lawfully make the appoint-

ment in the absence of any evidence to that effect {u).

4. Hearsay is admissible in favour of declarations made hy persons

since deceased against their interest.

On this subject, see Higham v. Eidgway, post, p. 619.

5. Also in favour of declarations made by such persons in the

ordinary course of their business.

On this subject, see Price v. Torrington, j^ost, p. 619.

6. Hearsay is admissible sometimes in favour of dying declara-

ti ons.

This, however, is confined to criminal law. And even then a

(>) Eogers v. Allen (1808), 1

Camp. 309 ; 10 E. R. 689.

{s) Doe d. Egremont v. Pulman
(1842), 3 Q. B. 622.

(t) See Broom's Legal Maxims,
p. SOS (6th ed.).

(«) I/i re Airey, Airey v. Staple-
ton, [1897] 1 Ch. 164 ; 66 L. J.
Ch. 152.
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(Ij'iug declaration is only admitted wlien the death of the person

making the declaration is the subject of the charge, and the circum-

stances of the death the subject of the dying declaration. This may
sound a Hibernianism, but a little thought will convince the reader

that it is not. The declaration, too, must be made when the

declarant has no hope of recovery and is in actual danger of death.

7. In criminal cases, evidence is admissible to show that the Character,

accused bears a good character.

Counsel defending prisoners sometimes ask a witness to character

'^ Do you believe the prisoner to be an honest man?" Such a

question is, however, irregular ; it is not the belief of the witness

that is admissible in evidence, but the general reputation borne bj^

the prisoner amongst his neighbours.

So, too, in a civil action, evidence of character may become Sheen v.

relevant. Thus, in one case {x), a Yarmouth grocer named Watson i^^^^'

wanted some cheese ; so he wi'ote to a cheese-factor at Leicester

asking for some, and said another Yarmouth grocer named Bump-
stead would answer for him. On receiving this application the

cheese-factor wrote to Bumpstead, and asked him about Watson.

Bumj^stead replied that to the best of his knowledge Watson was a

trustworthy person. Watson turned out an unsatisfactory cus-

tomer, and the cheese-factor went to law with Bumpstead for a

fraudulent misrepresentation. In defence, Bumpstead called a

witness who was asked by the defendant's counsel, " Was Watson
on the 24th of October, 1860, trustworthy to your belief?" The
question was held admissible, as tending to show that Bumpstead
made the representation in good faith. Bramwell, B., however,

dissented on the ground that the question was one as to the

witness's belief, and not as to Watson's reputation ; and see Scott v.

Sampson (1882), 8 Q. B. D. 491 ; 51 L. J. Q. B. 380.

8. Spoken words may, too, sometimes become admissible as Part of

forming part of the transaction, or, as it is technically called, as res r/cstce.

2)art of the res yesta'.

Exclamations at the time of an assault, for instance, can be

given in a subsequent action. Upon the trial of an indictment for Eeg-. v.

rape, or other kindred offences against women or girls, the fact that Liilyman.

a complaint was made by the prosecutrix shortly after the alleged

occuiTence, and the particulars of such comjjJaint, may, so far as

they relate to the charge against the prisoner, be given in evidence

on the part of the prosecution, not as being evidence of the facts

complained of, but as evidence of the consistency of the condiict of

(x) Sheen v. Bumpstead (1863), 2 11. & C. 193 ; 10 Jur. N. S. 242.
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the prosecutrix witli tlie story told by lior in tlie witness-box and

as negativing consent on her part. An elaborate judgment of tbe

Court of Crown Cases Eesorved, in which all the earlier cases on

this point were reviewed, was recently delivered by Hawkins, J.

:

" After very careful consideration," said that learned judge, "wo
have arrived at the conclusion that we are bound by no authority

to sujiport the existing usage of limiting evidence of the complaint

to the bare fact that a complaint was made, and that reason and

good sense are against our doing so ... . the jiidgment is that

the whole statement of a woman containing her alleged complaint

should, so far as it relates to the charge against the accused, be

submitted to the jury as part of the case for the prosecution "
{y).

This decision, however, only applies to cases where consent is

material (2).

Bankers' 9. Under the Bankers' Books Evidence Act, 1879 (a), a copy of

Books any entry in a banker's book is admissible as prima facie evidence
±.vi ence

^^ ^^^-j^ entry, and of the matters, transactions and accounts therein

recorded ; but it must be first proved that the book was at the time

of the making of the entry one of the ordinary books of the bank,

and that the entry was made in the usual and ordinary course of

business, and that the book is in the custody or control of the

bank ; and it must be further proved that the copy has been exa-

mined with the original entry a,nd is correct. The following cases

under this Act may be referred to :—Arnott v. Hayes (1887), 36 Ch.

D. 731 ; 56 L. J. Ch. 844 ; Howard v. Beall (1889), 23 Q. B. D. 1

;

58 L. J. a. B. 384 ; Parnell v. Wood, [1892] P. 137 ; 66 L. T. 670
;

Kissam v. Link, [1896] Q. B. 574 ; 65 L. J. Q. B. 433; Pollock v.

Garle, [1898] 1 Ch. 1 ; 66 L. J. Ch. 788 ; South Staffordshire

Tramways v. Ebbsmith, [1895] 2 Q. B. 669 ; Qb L. J. Q. B. 96.

(«/) Reg. V. Lillyman, [1R96] 2 u\ Rex v. Kingham (1902), 65
Q. B. 167 ; 65 L. J. M. C. l'J5. j. p. 393.
See also Reg. v. Rowland (1898)

62 J. P. 459. («) 42 Vict. c. 11.
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Evidoice: Declarations by Persons since deceased.

PRICE V. TORRINGTON. (1703} [143]

[1 Saik. 285.]

This was an action by a brewer against a noble lord for

beer which his household had drunk. The practice at the

plaintiff's brewery was for the draymen who had taken

out beer during the day to sign their names in a book

kept for the purpose before they went home. The parti-

cular drayman who had taken Lord Torrington his beer

was dead, but he had didy made his entry, and the

question was whether it was admissible evidence for the

plaintiff. It was held that it was, on the ground that it

was an entry made hy a disinterested i^erson in the ordinary

cmirse of his business.

HIGHAM V. RIDGWAY. (1808) [144]

[10 East, 109 ; 10 E. E. 235.]

"When was William Fowden born ? On the answer to

this question depended large estates in the county of

Chester. Elizabeth Higham laid claim to them by virtue

of a certain remainder ; but those who contested her riglit

said that her remainder had been barred by a recovery

suffered on April 16th, 1789, by one William Fowden,

since deceased. Mrs. Higham's answer to this was, that

on the day named William Fowden had not yet come of

age, and was therefore incapable of suffering recoveries

and barring remainders. So it was that it was strenuously

disputed on which side of April 16th, 1768, the late

Mr. Fowden had been born. Was he or was he not of



620 DECLAEATIONS UF DECEASED PERSONS.
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Extra in-

formation.

age on April IGth, 1789 ? It was of course the object of

Mrs. Higham to make out tliat he was horn later than

April 16th ; and the most important piece of evidence she

adduced in support of that view was an entry in the diary

of a man-midwife who, like Fowden, had long since joined

the majority. In that diary, under the head of April 22nd,

1768, there was this important entry:

—

" W. Fowden, jun.'s wife,

" Filius circa hor. 3 post merid. natus H.
" W. Fowden, jun.,

" Ap. 22, filius natus

"Wife, £1 6s. Id.

" Paid, 2rj Oct. 1768.''

This entry was admitted in evidence on the ground that

it was a declaration against interest, the law shrewdly

suspecting that no one would put himself down as paid

when he had not been.

These two cases establisli that statements made by deceased

persons are admissible in evidence when they were made in the

usual course and routine of business, or when they were made

against the interest of the declarant. In order that a statement

may be admissible as falling within the first of these two classes, it

must satisfy four conditions (&) : "(1.) That it is an entry of a

transaction effected or done by the person who makes the entry,

(2.) that it is an entry made at the time of such transaction or near

to it, (3.) that it is made in the usual course and routine of business

by that person, and (4.) that he was at that time a person who had

no intei'est to misstate what had occurred." Moreover, the reader

m.ust carefully notice that when the entry is admissible as having

been made in the ordinary course of the deceased person's business

onJi/ so much of the entry as it ivas the man's dnty to make is admis-

sible ; any other fact which happens to be stated in the entry, no

matter how naturally it occurs, is excluded. Thus, in one well-

known case (c) it became necessary to show that a person had been

{h) Per Brett, L. J., in Polini v.

Gray (1879), 12 Ch. D. 438; 49

L. J. Ch. at p. 49.

ic) Chambers v. Bemasconi
(1834), 1 C. M. & K. 347 ; 4 Tyr,
531.
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arrested in South. Molton Street. The officer who arrested kini had Place of

died since the arrest, but it was proposed to put in evidence a arrest,

certificate made by him at the time of the arrest, which specified,

with other circumstances, the place of the arrest. It was held,

however, that although the certificate would liave been admissible

to establish the fact of the arrest, it could not be accepted in

evidence to show where the arrest had taken place, inasmuch as

the duty of the ofiicer was to annex to th.e wi'it a certificate stating

merely the fact of the arrest, and not the particulars attending it.

A different rule, however, prevails as to entries admissible by

reason of being contrary to interest. Not only is th.e entry allowed

to prove the particular fact which is against the writer's interest

[e.g., that he has been paid), but any other facts which may happen

to be stated in the entry. It will be seen that, if this had not been

so, Mi's. Higham would not have been able to prove by the entry

produced the date of Mr. Fowden's birtb, for the only part of that

entry wbich. was contrary to interest was the acknowledgment of

payment, and that fact, however interesting, would scarcely have

aided the good woman's contention.

The word interest in the exjH-ession " contrary to interest" refers Meaning

exclusively to pecuniary or jjroprietary interest. An entry {d), for of '' mter-

instance, by a deceased clergyman to the effect that he had per-

formed a certain marriage was not allowed to be given in evidence

to prove the marriage merely because the marriage had been

performed under circumstances which would have rendered the

officiating clergyman liable to a criminal prosecution. Provided,

however, that a pecuniary interest in fact exists, the Coui'ts are

not critical in weighing the amount of it.

In an action (e) for indemnity in respect of certain shares Massey r.

purchased in the name of the plaintiff as trustee, the plaintiff Alen.

sought to prove that the shares were purchased for one of the

defendants by his stockbroker. To establish this the plaintiff

tendered in evidence an entry made by the stockbroker, who had

died before the trial, in his day-book. The entry was, however,

ruled to be inadmissible, because it might, according to the turn of the

market, have proved availaUe for tite advantage of the stockbroker as

well as against bim. Nor was the entry allowed to be received on

the ground that it had been made in the ordinary course of business,

and for this reason : the entry was not made by the broker in the

discharge of any duty hy him. The day-book in which the entry

was made was kejjt by the broker simply for his own convenience.

(d) Sussex Peerage case (1844), {i') Massey v. Allen (1879), 13

11 C. (k F. 85, at p. 10b ; 8Jur. 793. Cli. D. 558; 49 L. J. Ch. 7G.
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It appears to be a moot point whether a declaration is admissible

as contrary to interest when it is the only evidence of the charge of

which it shows the subsequent payment (/).

The statements of persons in possession of land explanatory of

the character of their possession are, if made in disparagement of

the declarant's title, good evidence. But the declarations of owners

who have a limited interest in the property will not avail against

reversioners or remaindermen {g).

The reader will understand that not only are the written entries

of a deceased person admissible, but also his verbal declarations,

when made under circumstances which satisfy the requisite con-

ditions. As the late Lord Justice Thesiger observed (A), "The

principle upon which written entries of a deceased person are ad-

missible in evidence is this, that, in the interests of justice, where

a person who might have proved important material facts in an

action is dead, his statements before death—I pass over for the

moment whether in writing or verbal—relating to that fact are

admissible, provided there is a sufficient guarantee that the state-

ments made by him were true. It is considered, and properly

considered, that where the statements made by a person were

statements against his interest, those statements, at all events in

the general run of cases, would probably be true. Now, is there

any reason in principle why there should be a distinction made

between the written entries of such a deceased person under such

circumstances and his verbal declarations ? I can see no reason.

When the statements are merely verbal, there is every reason for

watching more carefully the evidence by which those declarations

are proved ; but provided you are satisfied the declarations were in

fact made, there is no reason whatever why there should be any

distinction between the admissibility of the vei'bal declarations and

the admissibility of the written entries."

It was the practice that the proceedings of the Provost and

Fellows of King's College, Cambridge, should be entered in a book,

and that the entries should be signed by the registrar of the college,

who was a notary public, and who signed the entries in that

character. One or two of the entries were not so signed. It was

decided that an unsigned entry was not admissible in evidence,

notwithstanding that it was proved to be in the handwriting of

( f) Doe d. Gallop v. Vowles
(1S33), 1 Mo. & Rob. 261 ; R. v.

Heyford (ISol), 2 S. L. C.

Ig) R. V. Exeter (1869), L. E. 4

Q. B. 341 ; 38 L. J. M. C. 126 ;

Crease v. Barrett (1835), 1 CM. &
R. 917 ; 6 Tyr. 458.

(//) Bewlev v. Atkinson (1879),

13 Cii. D. 283 ; 49 L. J. Oh. at

p. 160.
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tlie person who usually made the entries at the time when it was

made(/).

F. was tenant to C. with a promise of a lease for twenty-one

years from September, 1851, to September, 1872, at the rent of

£84 16s. Afterwards 0. entered F.'s name in his rent-book as

the tenant of 128 acres at 16s. an acre, at yeaiiy rent of £102 8s.,

less £4 for county cess £98 8s. "Tenure thirty-one years from

September, 1872, at rent of 16s. per acre, allowed £4 for county

cess." The entry was in C.'s handwriting. Held that it was

admissible in evidence as a statement against the proprietary and

pecuniary interest of C. {Ic),

Neither proof of an entry made by a deceased person in the

ordinary course of business in a postage book of a letter to be

posted, nor ju'oof of possession by the deceased person for the pur-

pose of posting, is sufficient evidence of posting (/). And consult

Newbould v. Smith (1886), 14 App. Cas. 423; 61 L. T. 814; Ex
parte Edwards, In re ToUemache (1884), 14 Q. B. D. 415 ; Ex parte

EeveU, In re Tollemache (1884), 13 Q. B. D. 720; 54 L. J. Q. B.

89 ; In re Turner, Glenister v. Harding (1885), 29 Ch. D. 985
;

53 L. T. 528 ; the Lovat Peerage case (1885), 10 App. Cas. 763.

The admissibility in evidence of a solicitor's books after his

death was discu.ssed in the recent case of Bradshaw v, Widdring-

ton {m).

Highways.

DOYASTON V. PAYNE. (1795) [145]

[2H. Bl. 527; 3 E. E. 497.]

This was an action for wrongfully taking and impound-

ing cattle, and the legal gentleman who drew the pleadings

for the plaintiff ruined his case by saying that the cattle

(J) Fox V. Bearblock (1881), 17 (/) Rowlands?;. Do Vccchi (1S82),

Ch. D. 429; /iO L. J. Ch. 487; and 1 C. & E. 10 ; and sco Dodds v.

see Dyeart Peerage case (1881), G Tuke (1884), 25 Ch. D. 617; 63
App. Cas. 489. L. J. Ch. 5i)8.

(/.•) Conner v. Fitzgerald (1883), (/«) [1902] 2 Ch. 430: 71 L. J.

11 L. R. Ir. 106. Ch. (i27.
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were " in " the highway, when he ought to have been

careful to say that they were ^^passing along " it.

A highway may be defined as a passage ivhich all the Kiwjs

subjects have a right to use. Of highways there are several kinds

;

such as footpaths, turni^ikes, streets, and public rivers. So, too, a

cul de sac may be a highway just as much as a through thorough-

fare (h).

The amount of interest that the public have in a highway is well

put by Heath, J., in Dovaston v. Payne :
—" The property is in the

owner of the soil, subject to an easement for the benefit of the

public." An easement, nothing more. The public have a right to

use it for all the purposes of a highway ; but, subject to the public

easement, the right of property remains in the owner of the soil.

Thus, in R. v. Pratt (o), the appellant, whilst on a highway, carry-

ing a gun, had sent a dog into a covert on one side of the highway.

Immediately afterwards a pheasant flew across the highway, at

which he fired. Under these cu'cumstances, the appellant was held

rightly convicted of trespass on the highway under the Day

Poaching Act. Lord Campbell observed : "No doubt the appellant

was a trespasser when he went upon the highway as he did for the

purpose of searching for game, and for that purpose only, and I

think he must be considered as being in search of game there,"

In the absence of any express evidence to the contrary, the ordi-

nary presumption is that the landowners on either side of the high-

way are entitled to the soil of the road which boimds theii' land

usque ad medium filum vice. This presumption is doubtless foimded

on the assumption " that in making a road for public convenience,

the owners of the adjoining land have sacrificed a portion of their

property in order to devote it to public pui-poses " [p). And where

the presumption arises, as will readily be supposed, the rule is that

the sale of an estate bounded by roads operates to pass to the pui'-

(«) Vernon v. Vestry of St.

James, Westminster (1880), 16

Ch. D. 449 ; 50 L. J. Ch. 81.

See also Bourke r. Davis (1889),

44 Ch. D. 110 ; 62 L. T. 34.

(o) (1855), 4 El. & B. 860; 24

L.' J. M. C. 113. This case was
approved by the Court of Appeal
in Harrison v. Rutland (Diike\

[1893] 1 Q. B. 142 ; 62 L. J. Q. B.

117 ; which was followed in Hick-
man V. Maisey, [1900] 1 Q. B. 752 ;

69 L. J. Q. B. 611 ; and see L. &
N. W. JBy. Co. f. Westminster

Cori^oration, [1902] 1 Ch. 269; 71

L. J. Ch. 34.

( p) Per Cockbum, C. J., in Leigh
r. Jack (1879), 5 Ex. D. 264 ; 49
L. J. Ex. 222 ; and see Merrett v.

Bridges (1883), 47 J. P. 775 ; R. r.

Dover (1884), 32 W. R. 876 ; 49
J. P. 86 ; R. r. Local Government
Board (1885), 1.5 Q. B. D. 70 ; 54
L. J. M. C. 104; Marshall r.

Taylor, [1895] 1 Ch. 641 ; 64 L. J.

Ch. 416 ; and Littledale v. Liver-
pool College, [1900] 1 Ch. 19 ; 09
L. J. Ch. 87.
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chaser tlie property in the soil of those roads usqice ad medium
filum vice. And this rule extends to streets in towns, and the pre-

sumption is not rebutted by the circumstance that the grantor is

the municipal authority entitled to part of the soil of the other half

of the street (q). It must not, however, be forgotten that this pre-

sumption is capable of being easily rebutted, as, for example, by
showing that the road was originally set out under an Inclosure

Act ; and, indeed, in all districts in which the Public Health Act,

1875, is in force, the soil of the highway is vested in the local

authority, but only to such a depth as is usually required for the

ordinarj' work which the authority would need to execute in and
U2)on the highway (r).

It maj', too, be added that the presumption as to the ownershij)

of the soil of waste land adjoining a road is that it belongs to the

owner of the adjoining enclosed land, and not to the lord of the

manor (s).

The dedication of a highway to the public is a question of Dedica-

intention, such intention, however, being callable of being inferred ^ion of

from long user. '
' If the owner of the soil thi-ows open a passage, ^^ '^^J'

and neither marks by any visible distinction that he means to pre-

serve all his rights over it, nor excludes persons from passing

through it by positive prohibition, he shall be presumed to have

dedicated it to the public. Although the passage in question was
originally intended only for private convenience, the public are not

now to be excluded from it, after being allowed to use it so long

without any interruption "
(<). But the user by the public is merely

evidence of the intention to dedicate, and a single act of interrup-

tion by the owner is of much more weight uj^on a question of

intention than many acts of enjojTnent((?). Of course, if the act

of dedication be unequivocal, the dedication may take place

immediately.

[q) III re White's Charities, {t) Per EUenborough, C. J., in

Charity Commissioners v. London King v. Lloyd (1808), 1 Camp.
Corporation, [1898] 1 Ch. 659; 260 ; but see Wood v. Veal (1822),

G7 L. J. Ch. 4yO ; but see Mappin 5 B. & Aid. 454 ; 1 D. & R. 20
;

V. Liberty, [1903] 1 Ch. 118; 72 Hall r. Corporation of Bootle

L. J. Ch. 63; icwi/^-, the presump- (1881), 44 L. T. 873; 29 W. R.
tion does not apply to building 862. See also Grand Junction
estates or schemes. Q«<e>-e, whether Canal Co. v. Petty (1888), 21

the presumption applies to leases Q. B. D. 273; 57 L.J. Q. B. 572;
or to grants from the Crown. lb. Eyre v. New Forest Highway

(>•) Coverdale v. Charlton (1878), Board (1892), 56 J. P. 517 ; liobin-

4 Q. B. D. 104 ; 48 L. J. Q. B. .sou v. Cowpen Local Board (1893),

128. 03 L. J. Q. B. 235 ; 9 R. 858.

(*) Doe d. Pring v. Pearsley (w) Per Parke, B., in Poolo v.

(1827), 7 B. & C. 304 ; 9 D. &: R. Huskinsou (1843), 11 M. & W.
908. 827.

S. C. S S
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It is, moreover, wortliy of remark tliat the dedication of tlie

liighway may be limited as to purpose, e.g., it may be for all

purposes except that of carrying coal (a-), or as in the case of a

bridge which is to be used only when the river is so swollen that

persons attempting to ford it would be drowned, or of a footway

which is liable to be ploughed up occasionally. But the dedication

must be general to the public, and not merely to a limited part of

the public, as a particular parish {y) ; such a partial dedication is

simply void, and will not operate in law as a dedication to the whole

public.

It is to be observed, also, that a highway may be dedicated with

an obstruction on it, so that the dedicator would not be resj^onsible

for an accident happening by reason thereof (z).

In one case (a) the point arose (though it became unnecessary to

decide it) whether a lessee can dedicate to the public. Probably,

however, it may be said that he has no such power, at any rate

except as against himself and his assignees. But it is to be

remembered that long user, as of right, and openly, is evidence

from which assent on the part of the owner, whoever he may be,

is prima facie to be inferred. The burden lies upon the person who
seeks to deny the inference from such user, to show negatively that

the state of the title was such that the dedication was impossible,

and that no one capable of dedicating existed (b).

The obligation of repairing a highway generally falls on the occu-

piers of land in the parish through which the highway runs ; but it

is not within the scope of this work to describe the machinery pro-

vided for the execution of these repairs by the various highway

authorities, e.g., surveyors of highways, highway boards, and county

and parish coimcils (c). It may, however, be mentioned that, when

(x) Stafford v. Coyney (1827), 7

B. & C. 257 ; 5 L. J. K. B. 285.

(>/) Hildreth v. Adamson (1860),

8 C. B. N. S. 587 ; 30 L. J. M. C.

204.

(z) Fisher t\ Browse (1862), 2

B. & S. 770 ; 31 L. J. Q. B. 212.

(a) Att.-Gen. v. Biphosphated
Guano Co. (1879), 11 Ch. D. 327 ;

49 L. J. Ch. 68.

(b) See Powers ?'.Bathurst( 1880),
49 L. J. Ch. 294 ; 42 L. T. 123.

(c) Of the immense number of

cases as to the repair of highways,
the following are the most recent

:

Tunbridge Highway Board v.

Sevenoaks Highway Board (1885),

33 W. R. 306 ; 49 J. P. 340

;

Lapthorn r. Harvey (1885), 49
J. P. 709 ; Lancaster Justices v.

Newton Improvement Commis-
sioners (18fs6), 11 App. Cas. 416;
56 L. J. M. C. 17 ; Leek Improve-
ment Commissioners v. Stafford-

shire Justices (1888), 20 Q. B. D.
794; 57 L. J. M. C. 102; Sheppey
Union r. Elmley Overseers (1886),

17 Q. B. D. 364 ; 55 L. J. M. C.

176; In re Warminster Local Board
(1890), 25 Q. B. D. 450 ; 69 L. J.

Q. B. 434 ; Reg. v. Barker (189u),

25 Q. B. D. 450; 59 L. J. M. C.
105 ; Derby County Council v.

Matlock Bath District Council,

[1896] A. C. 315 ; 65 L. J. Q. B.
419 ; Burslem Corporation r. Staf-
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a road was dedicated to the ptiblic, at common law the consequence

followed that it became repairable by the inhabitants of the parish

or district. But now, under the provisions of the General Highway-

Act, 1835, the inhabitants cannot be compelled to repair a road so

dedicated as a highway unless certain things are done—amongst

others, unless the road be made in a substantial manner and to the

satisfaction of the highway authorities (rZ).

Sometimes, too, the burden of repairing falls on a private person Private

by prescription, or ratione tenurce, i.e., by reason of the tenure of P^i'^o'i

lands. It shoulii, however, be observed that the obligation to ^q i^,.

repair is confined to the occuj^ier of the lands, and creates no liability

in the oioner to repay sums so expended (e). So, also, a man may
be bound to reT^aiv ratione dausurce, i.e., as the occuj^ier of lands

adjoining the highway which he has enclosed, and over which the

public had a right to go in case the road became incommodious or

impassable.

" Once a highway, always a highivay,^' is a familiar common law Stopping

maxim ; but power is now given to justices of the peace, under ^P ^^

certain circumstances, to divert or extinguish highways ; and it has

been held (/) that when access to a highway has become impossible,

in consequence of the ways leading to it having been legally stopped

up, it ceases to be a highway. "The great difficulty here," said

Denman, J., in the case referred to, "seems to arise from the

familiar dictum, ' once a highway, always a highway,' and from

the necessity of now for the first time placing a limitation on it.

But I think we are compelled to hold that this is a case where that

which formerly was a highway, but which, though it has not been

stopped by a statutory process, has, by reason of legal acts at either

end of it, ceased to be a place to which the Queen's subjects can

have access, loses its character of a highway."

fordshire County Council, [1896] 1 see Rundle v. Hearle, [1898] 2

Q. B. 24 ; 65 L. J Q. B. 1. Q. B. 83 ; 67 L. J. Q. B. 741.

{d) See per Blackburn, J., in And as to the extent to which a

R. r. Dukinfield (1863), 4 B. & S. peri^on liable for the repair of a

158; 3-! L. J. M. C. 235; and highway ratione tenurce is exempt
see Amesbury Guardians v. The from hig-hway rates, see N. E. Ry.

Justices of Wilts (1883), 10 Q. B. Co. v. Dalton Overseers, [1899] 1

D. 480; 52 L. J. M. C. 64, as to Q. B. 1U26; 68 L. J. Q. B. 640; and

the liability for the expense of re- Ferrand cBiugley District Council,

moving snow. [1903J2K.B.445; 72L.J.K.B.734.

{e) See Cuckfield District Council (
/') Bailey v. Jamiesou (1876), 1

V. Goring, [1S!»8] 1 Q. B. 865 ; 67 C. V. D. 329 ; 34 L. T.^ 62 ; and

L. J. Q^ B. 639; and Daveutry see United Land Co. «'. Tottenham
Runil Council v. Parker, [1900] Board of Health (1884), 13 Q. B. D.

1 Q. B. 392 ; 69 L. J. Q. B. 105. 640; 53 L. J. M. C. 136. As to

As to what is sufficient evidence of the notices necessary to be given,

repairs done in the past to establish see Reg. v. Surrey JJ., [1892] 1

a liability to repair ratione tenurce, Q. B. 867 ; 61 L. J. M. C. 163.

ss2
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In Kent v. Worthing Local Board of Health it was decided that

it was the duty of the defendants to make such arrangements that

works under their care should not become a nuisance to the high-

way, and the plaintiff recovered damages from the defendants for

injuries to his horse caused by a valve cover in the road being

exposed by the ordinary wear of the traffic, and causing the horse

to fall {g). But this case has now been overruled (Ji), and it is now

clearly established that a local board, being the highway authority

of the district, are not liable for damages caused to a person in con-

sequence of the highway being out of repair, when such non-repair

is a 77iere nonfeasance.

Although road authorities are invested with large discretionary

powers in regard to the cleaning of streets and the regulation of

traffic, and a Court of law would decline to interfere with a due

exercise of that discretion, they have no power or discretion in the

case of a nuisance, which the Legislature has not expressly or by

necessary implication sanctioned, either to commit it themselves or

to authorize its commission by others [i).

As to the liability of a district council for their contractor's

negligence in the rej^air of a highway, see Hardaker v. Idle

District Council, and Penny v. Wimbledon Urban Council, ante,

p. 482.

It has been held (A-) that a parish council cannot be indicted for

the non-repair of a highway.

As to the liability of a gas company for injury caused by their

failure to properly reinstate the roadway after laying a gas main,

reference should be made to the recent case of Goodson v. Sunbury

Gras Consumers' Co. (/).

A court which was not a thoroughfare had, for seventy or eighty

years, been, at all houi's, open to the public, and had been paved,

lighted, and cleansed by the parish vestry, and the owners of the

soil were not shown to have, during that time, exercised any right

of ownership over the soil of the court. It was decided by Vice-

{ff) (1882), 10 Q. B. D. 118; 52

L. J. Q. B. 77 ; and see White v.

Hindley Local Board (1875), L. R.
10 Q. B. 219 ; 44 L. J. Q. B. 114;

Blackmore v. Vestry of Mile End
Old Town (1882), 9 Q. B. D. 451

;

51 L. J. Q. B. 496.

(A) See Cowley v. Newmarket
Local Board, [1892] A. C. 345 ; 62

L. J. Q. B. 65 ; and Sydney Muni-
cipal Council V. Bourke, [1895]
A. C. 433; 64 L. J. P. C. 140;
and see Whyler v. Bingham Rural
Council, [1901] 1 K. B. 45 ; 70

L. J. K. B. 207.

(i) Oyston v. Aberdeen District

Tramways, [1897] A. C. Ill; 66

L. J. P. C. 1 ; a case of salting

tramway lines to melt snow ; dis-

tinguished in City of Montreal i\

Montreal Street Rail. Co., [1903]
A. C. 482.

(k) Reg. V. Shipley Parish
Council (1897), 18 Cox, C. C. 631

;

61 J. P. 488.

(0 (1896), 75 L.T. 251; 60 J. P.
585.
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Chancellor Malins that the court had been dedicated to the public

so as to bring it under the vestry according to the Local Manage-
ment Act of the Metropolis (t/i).

Upon the trial of an indictment for obstructing a highway, the Indict-

defendant was acquitted. It was decided that a new trial on the ™®^* ^°''

oDstmC"
ground of misreception of evidence, misdirection, and that the tion.

verdict was against evidence, could not be granted (?;). As to in-

dictments for non-repair of highways, reference should be made
to the cases of Eeg. v. Lordsmere Inhabitants (1886), 54 L. T.

766; 16 Cox, C. C. 65; Eeg. v. Southampton (1887), 19 Q. B. D.

590 ; 56 L. J. M. C. 1 12 ; Eeg. v. Poole (Mayor) (1887), 19 Q. B. D.
602, 683; 56 L. J. M. C. 131; Eeg. v. Wakefield (Mayor) (1888),

20 Q. B. D. 810 ; 57 L. J. M. C. 52.

The defendant left an agricultural roller between the hedge and WiUrins

the metalled part of the road, having removed it from a field on the ^' -^^J*

opposite side of the road for his own convenience. A pony, drawing

a carriage in which plaintiff's wife was riding, shied at the

roller, upset the carriage, and the plaintiff's wife was killed. It

was decided that the roller was an obstruction to the highway ; that

it was an unreasonable user of the highway by the defendant, and

that the plaintiff was entitled to recover damages for the death of

his wife under Lord Campbell's Act (o).

The right of the public to use a highway extends to the whole What's
road and not merely to the part used as via trita. Therefore ditches ^^^ high-

fifteen inches wide and ten inches deep, cut completely across the
^^^

'

strips of grass land at the sides of roads, so as to amount to a danger

to persons walking along the sti'ips, amount to a nuisance and

obstruction [p). But there is no irrebuttable presumption that a

strip of land left between a metalled highway and the fence of the

adjoining property has been dedicated to public use as part of the

highway ; and the fact that the margin of such a strip adjoining

the metalled road has occasionally been walked over by the pubhc

is too indefinite a use to form the foundation of a public right or to

establish a dedication as part of the highway {q).

[m) Vernon v. Vestry of St. 59 L. J. M. C. 146.

James, 'Westminster, ante, p. 624. (o) Wilkins v. Day (1883), 12

(«) Reg. V. Duncan (1881), 7 Q. B. D. 110; 49 L. T. 399;
Q. B. D. 198 ; 50 L. J. M. C. 95. and see Gully r. Smith (1883),

The most recent cases of obstruc- 12 Q. B. D. 121 ; 53 L. J. M. C,

tion of highways are : Homer r. 35.

Cadman (1886), 55 L. J. M. C. (;;) Nicol r. Beaumont (1883), 53

110 ; 54 L. T. 421 ; IliU v. Somer- L. J. Ch. 853 ; 50 L. T. 112 ; and
set (1887), 51 J. P. 742 ; Back v. see Att.-Gen. v. Esher Linoleum
Holmes (1887), 57 L. J. M. C. 37; Co., [1901] 2 Ch. 647; 70 L. J.

56 L. T. 713 ; Reg. v. Justices of Ch. 808.

London (1890), 25 Q. B. D. 357; (?) Belmore v. Kent Count

v
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The promoters of an intended road by deed declared that the road

should not only be enjoyed by them for their individual purposes,

but "should be open to the use of the public at large for all

manner of purposes in all respects as a common turnpike road,"

hut subject to the jMyment of tolls hi/ the persons usinc/ it. It was

decided that this was not a dedication of the road to the public,

and that the road was not a highway repairable by the inhabitants

at large under sect. 150 of the Public Health Act, 1875. It seems

that, without legislative authority, an individual cannot dedicate

a road to the public if he reserves a right to tolls for the user {r).

Persons using a traction engine and trucks on a highway may be

indicted for a nuisance, e.(j., if they create a substantial obstruction

and occasion delay and inconvenience to the public substantially

greater than such as would arise from the use of carts and horses (s).

And see the Locomotives on Highways Act, 1896 (59 & GO Vict.

c. 36), and the Locomotives Act, 1898 (61 & 62 Vict. c. 29).

The reader would do well to refer to the following cases :—Finch

V. G. W. Ry. Co. (1879), 5 Ex. D. 254; 41 L. T. 731 ; Mayor of

London v. Biggs (1880), 49 L. J. Ch. 297 ; Tillett v. Ward (1882),

10 Q. B. D. 17; 52 L. J. Q. B. 61; Nurmanton Gas Co. v. Pope

and Pearson (1883), 52 L. J. Q. B. 629 ; 32 W. E. 134 ; The Queen

V. Justices of Essex (1883), 11 Q. B. D. 704 ; 49 L. T. 394 ; Parkyns

V. Preist (1881), 7 Q. B. D. 313 ; 50 L. J. M. C. 148 ; Corporation

of Rochdale v. Justices of Lancashire (1883), 8 App. Cas. 494; 53

L. J. M. C. 5 ; Justices of West Riding of York v. The Queen

(1883), 8 App. Cas. 781 ; 53 L. J. M. C. 41 ; Wallington v. Hos-

kins (1880), 6 Q. B. D. 206; 50 L. J. M. C. 19; Pickering Lythe

East Highway Board v. Barry (1881), 8 Q. B. D. 59 ; 51 L. J. M. C.

17 ; The Queen v. Ellis (1882), 8 Q. B. D. 466; Alresford Rural

Sanitary Authority v. Scott (1881), 7 Q. B. D. 210; 50 L. J. M. C.

103; Ramsden v. Yeates (1881), 6 Q. B. D. 583; 50 L. J. M. C.

135 ; Oxenhope District Local Board v. Bradford (Mayor) (1882), 47

L. T. 344; 31 W. R. 322; Dyson v. Greetland Local Board (1884),

13 Q. B. D. 946 ; 53 L. J. M. C. 106 ; Burton v. Salford Corporation

(1883), 11 Q. B. D. 286; 52 L. J. Q. B. 668 ; followed in Graham
-y. Newcastle-upon-Tyne (Mayor), [1893] 1 Q. B. 643; 62 L. J.

Q. B. 315 ; Newton Improvement Commissioners v. Justices of

Council, [1901] 1 Ch. 873 ; 70

L. J. Ch. odl ; and see Hatvey v.

Truro District Council, [1903] 2

Ch. 638; 72 L. J. Ch. 705.

(/•) Aiistei-berry v. Oldham Cor-
poration (1885;, 29 Ch. D. 750; .')5

L. J. Ch. 633.

(a) Reg. V. Chittenden (1885), 49

J. P. 603 ; 15 Cox, C. C. 725. As
to obstructions by st'ige coaches,

see K. V. Cross (1812), 3 Camp.
224 ; 13 R. R. 794. As to the

negligent management of a traction

engine upon a highway, see Smith
V. Bailey, [1891] 2 Q. B. 403; 60

L. J. Q. B. 779.
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LancasMre (1884), 13 Q. B. D. 623; 48 J. P. 406; affii-med 54

L. J. M. 0. 1 ; Over-Darwen (Mayor) v. Lancaster (Justices)

(1884), lo Q. B. D. 20; 54 L. J. M. C. 51 ; Middlesbrough Over-
seers V. Yorksliii-e (X. E.) Justices (1884), 12 Q. B. D. 239; 32

W. E. 671 ; Eeg. v. Cheshire Justices (1884), 50 L. T. 483 ; 48 J. P.

262; Illingworth v. Bulmer East Highway Board (1884), 53 L. J.

M. 0. 60; 32 W. E. 450. By 47 & 48 Vict. c. 52, certain Turnpike

Acts are continued and certain others repealed. Loughborough
Highway Board v. Curzon (1886), 17 Q. B, D. 344; 55 L. J. M. 0.

122; Ellis v. Hulse (1889), 23 Q. B. D. 24; 58 L. J. M. C. 91.

Contracts made and Torts committed Abroad, &c.

FABRIGAS V. MOSTYN. (1775) [146]

[Cowp. 161.]

In 1770 the Governor of Minorca was a gentleman

named Mostyn, who aj)parentlj was of opinion that he

was entitled to play the part of an absolute and irrespon-

sible despot on his small stage. One of his subjects,

however, a Mr. Fabrigas, did not coincide with him in

this view, and he rendered himself so obnoxious that

the governor, after keeping him imprisoned for a week,

banished him to Spain.

It was for this arbitrary treatment that Fabrigas now

brought an action (d Westminster. Mostyn objected that,

as the alleged trespass and false imprisonment had taken

place in Minorca, the action could not be brought in

England. But it was held that, as the cause of action

was of a transitory and not a local nature, it could. And

a British jmy gave Fabrigas i;3,0U0 damages {t).

Actions were formerly divided into local and transitory : local, Local and
transitory.

{t) See Musgrave v. Piilitlo P. C. 20, as to actions against the

(1879), 5 App. Cas. 102 ; 49 L. J. Governor of a British colony.
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such as could be tried only in the county in wliicli the cause of

action arose {e.g., an action of trespass to land); transitorij, such,

as could be tried wherever the plaintiff chose {e.g., an action for an

assault). But, through a provision of the Judicature Act, which

abolishes local venue and allows the plaintiff, subject to its being

changed by a judge, to name any county he pleases for the place

of trial, the leading case has lost much of its old importance. The

rules of procedure under the Judicature Acts with regard to local

venue (Order XXXVI. r. 1) did not, however, confer any new
jurisdiction. On this subject the decision of the House of Lords

in the case of British South Africa Co. v. Companhia de Mozam-
bique

(
u) should be consulted. It was there held (reversing the

decision of the Court of Appeal) that the Supreme Court of Judica-

ture has no jurisdiction to entertain an action to recover damages

for a trespass to land situate abroad. The learned judgment

delivered by Lord Herschell is well worthy of careful study.

The leading case may be still, however, taken to "lead " as to the

law relating to contracts entei-ed into abroad and sought to be enforced

in England. Such contracts are primarily to be expounded according

to the law of the place where made,—the lex loci contractus, as it is

called {x). For example, if by the French law (,y) the property in

a bill of exchange payable to order is not passed without a special

indorsement, the holder of a bill di'awn in France and there in-

dorsed to him in blank, cannot sue on it here, although in the case

of an English bill a blank indorsement would have sufficed (2). But

this rule admits of an exception in the case where the parties

intended the contract to be executed in a country other than that

in which it was entered into. Where a contract is entered into

between parties residing under different systems of law, the Coiu't

is not bound as a matter of law to apply either the lex loci solutionis

or the lex loci contractus. The question is what law the parties

intended to govern the contract, as to which both these circum-

stances are, of course, impoi'tant (a). Contracts which are illegal

(«) [1893] A. C. 602; 63 L. J.

Q. B. 70.

(r) Jacobs v. Credit Lyonnais
(18cS4), 12 Q. B. D. 589 ; 53 L. J.

Q. B. 156 ; Lee v. Abdy (1886), 17

Q. B. D. 309 ; 55 L. T. 297 ; i:x

parte Dever (1887), 18 Q. B. D.
660; 56 L. J. Q. B. 552.

{>/) Trimbey v. Vignier (1834), 1

Binff. N. C. 151 ; 6 C. & P. 25;
Bradlaugh v. De Bin (1870), L. R.
5 C. P. 473 ; 39 L. J. C. P. 254

;

and see Home r. Rouquette (1878),

3 Q. B. D. 514 ; 39 L. T. 219 ; and
Alcock V. Smith, [1892] 1 Ch. 238

;

61 L. J. Ch. 161.

{z) Reference, however, should
now be made to sect. 72 of the
Bills of Exchange Act, 1882 (45 &
46 Vict. c. 61), as to the rules pre-
vailing where a bill drawn in one
country is negotiated, accepted, or

payable in another.

(«) Hamlyn r. Talisker Distil-

lery, [1894] A. C. 202; 71 L. T.
1 ; South African Breweries, Ld.
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according to English law, thougli legal according to the law of the

country where made, cannot be enforced in England (i). "When
a Court of justice in one country is called on to enforce a contract

entered into in another country, the question is not only whether

or not the contract is valid according to the law of the country in

which it is entered into, but whether or not it is consistent with the

law and policy of the country in which it is to be enforced ; and if

it is opposed to those laws and that policy, the Court cannot be

called on to enforce it(c). Thus, the rule that a contract in

restraint of trade is void, unless confined within what is reasonably

necessary for the protection of the contractee, is a rule applicable to

contracts made abroad and between aliens (cZ). And although a

contract is to be expounded according to the law of the place where

made, pi'oceedings to enforce it are governed by the law of the place

where the action is brought—the lex loci fori. Eor example, if an

agreement be one of that class which the -Jth section of the Statute

of Frauds requires to be in writing, a verbal agreement made in a

foreign coimtry where it would have been perfectly valid cannot be

enforced in England (e). Similarly, an action on a contract entered

into in Scotland, and which might by the laws of that country have

been enforced within forty years, has been held to be barred by the

English Statute of Limitations (/).

The title to certificates of American railroad shares, those certifi-

cates being in England, and the title to them depending on dealings

in England, must be decided by English law ; but the consequences

of the title to the certificates, with regard to the title to the shares,

must be decided by American law {g).

So, where a power of attorney is executed in a foreign country in Powers of

the language of that country, the intention of the writer is to be attorney,

ascertained by evidence of competent translators and experts,

including, if necessary, lawyers of the country, as to the meaning
of the language used ; and if, according to such evidence, the

intention appears to be that the authority shall be acted upon in

r. King, [1900] 1 Ch. 273; 69 t;. Geraon, [1903] 2 K. B. 114 ; 72
L. J. Ch. 171 ; Eoyal Exchange L. J. K. B. 596.

Assurance Corp. v. Sjoforsakrings {d) Rousillonw. Rousillon (1880),
Aktie-Bolaget Vega, [1902] 2 K.B. H Ch. D. 351 ; 49 L. J. Ch. 338.

384 ; 71 L. J. K. B. 739. {e) Lcroux r. Brown (18.32), 12

{b) Santos V. Illidge (1860), 8 C. B. 801 ; 22 L. J. C. P. 1.

C. B. N. S. 861 ; 29 L. J. C. P. (/) British Linen Co. r. Drum-
348; In re Fitzgerald, Surman v. mond (1830), 10 B. & C. 903; 9

fitzgerald, [1903] 1 Ch. 933
; 72 L. J. K. B. 213 ; Alliance Bank of

L. J. Ch. 430. Simla r. Carey (1880), 5 C. P. D.
{() Per Turner, L. J., in Hope 429; 49 L. J. C. P. 781.

r. Hope (18.07), 8 D. M. & G. 731
; (//) Colonial Bank v. Cady (1890),

26 L. J. Ch.417 ; but see Kaufman 15 App. Gas. 267 ; 60 L. J. Cb. 131.
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other countries, the extent of the authority in any country in which

the authority is acted upon must be determined by the law of that

country (A).

So, too, in the administration by the Court of the assets of a

deceased, the lex loci fori applies. A good illustration of this is to

be found in the recent case of In re Doetsch, Matheson v. Ludwig (?').

The plaintiffs were creditors of a Spanish firm under an agreement

executed :n London. One of the Spanish firm died domiciled in

London, leaving English assets, and the defendants were his

executors. By Spanish law the testator's separate estate was not

liable to be applied towards payment of the partnership debts until

the joint estate had been resorted to or proved insufficient. It was

held that this was a mere rule of procedure not affecting the rights

of a creditor in this country, and the plaintiffs were therefore

entitled to have the testator's estate appUed towards the partnership

debt after satisfaction of his separate debts without first having

recourse to the joint estate or proving it insufficient.

By the law of Jersey, a husband is still liable for the ante-nuptial

debts of his wife. In England, if the marriage has taken place

since July 30, 1ST4, he is liable only to the extent of certain specified

assets. A Jei'sey giii contracted debts in Jersey, and then came

to England, and, after July 30, 1874, got married. The lady's

Jersey creditor brought an action against the husband, urging that

the lex loci contractus ought to prevail, and that the husband was

liable. But it was held that the husband was not liable, as, the

marriage having taken place in England, the Jersey law did not

apply (A-).

It may be observed that when a contract is entered into by letter

between two persons living in different countries, the place where

the contract is considered to have been made, so as to determine the

lex loci contractus, is the place where the final assent has been given

by the one party to an offer made by the other.

The Courts of this country will not recognize a state of disability

which is unknown to our laws. They will not, for instance, take

notice of a personal disqualification caused by a change of status,

not arising from the law of nature, but from the principles of the

customary or positive law of a foreign country {I).

(Ji) Chatenay v. Brazilian Tele-

graph Co., [1891] 1 Q. B. 79 ; 60

L. J. Q. B. 295.

(i) [1896] 2 Ch. 836; 65 L. J.

Ch. 8d5 ; and see In re Johnson,
Roberts v. Att.-Gen., [19Uo] 1 Ch.

821 ; 72 L. J. Ch. 682.

(/•) DeGreuchyi;. Wills (1879),

4 C. P. D. 362; 48 L. J. C. P.
726.

[1) Worms V. De Valdor (1880),

49 L. J. Ch. 261; 41 L. T. 791
;

followed in In re Selot's Trust,

[1902] 1 Ch. 488; 71 L. J. Ch.



CONTRACTS MADE AND TORTS COMMITTED ABROAD. 535

A union formed between a man and a woman in a foreign country, Marriage,

although it may there bear the name of marriage, and the parties

to it may there be designated husband and wife, is not a valid

marriage according to the law of England, unless it be formed on

the same basis as marriages throughout Christendom, and be in its

essence " the voluntary union for life of one man and one woman,

to the exclusion of all others " {m).

When a marriage is celebrated in a foreign country and the De Nicols

spouses subsequently become naturalised British subjects, the ^- Curlier,

rights, whether constituted by the law of the land or by convention

between the parties, vested in them respectively at the marriage in

regard to movable property remain unaffected by the change of

domicil(/().

The validity of a marriage contracted in England, though the

domicil of one of the parties may be foreign, is decided according

to the law of England (0): but it has been decided that the question

of divorce is not an incident of the marriage contract to be governed

by the lex loci contractus. The power of dissolving the marriage tie Divorce,

is an incident of status to be regulated by the law of the domicil

of the parties—that is, of the husband, for immediately upon

marriage the wile's domicil becomes that of her husband. Although

mere residence in a country may be sufficient to justify the Courts

of that country in ordering aliment, or decreeing judicial separation,

the only true test of jurisdiction to decree a divorce, according to

international law, is the domicil for the time being of the married

pair. There is no such thing as a matrimonial domicil {p). Thus
((/)

192 ; but see Viditz v. O'Hagan, this country, although the wife

[1900] 2 Ch. 87 ; 6y L. J. Ch. 507 ;
was a domiciled Englishwoman at

distinguished in I)i re Bankes, the date of her hr&t marriage, and
[1902] 2 Ch. 33-^ ; 71 L. J. Ch. 708. merely acquired a foreign domicil

(;«) I)t re Bethell, Bethell v. by reason of that marriage.
Hildyard (1888), 33 Ch. D. 220; (//) De Nicols r. Curlier (No. 1),

57 L. J. Ch. 4»7, a case where an [lOuO] A. C. 21 ; 69 L. J. Ch. 109
;

Enghshman went through the cere- and see De Nicols v. Curlier (No. 2),

mouy of mairiage with a woman [IbOO] 2 Ch. 410 ; 09 L. J. Ch.

of the Baralong tribe in Bechuana- 680.

land according to the customs of (0) Sottomayer v. De Barros
the tribe, among whom polygamy (1879), 5 P. D. 94 ; 49 L. J. P. 1

;

is allowed ; and see De Wilton v. In re Cooke's Trusts (1887), 56
Montefiore, [1900] 2 Ch. 481 ; G9 L. J. Ch. 637; 56 L. T. 737.

L. J. Ch. 717 ; and In re B(jzzelli, [p) Le Mesurier v. Le Mcsurier,

[1902] 1 Ch. 751; 71 L. J. Ch. [18u5] A. C. 517; 64 L. J. P. C.

505, where it was held that a 97 ; ap^jroving the judgment of

marriage with a deceased husband's Lord Penzance in Wilson v. Wilson
brother, if valid accrtrding to the (1872), L. K. 2 P. 435 ; 41 L. J.

law of tiie country where it was J?. 74.

celebrated anfl in which the parties ((/)
Harvey v. Farnie (1882), 8

were then domiciled, is valid ui App. Cas. 43 ; 52 L. J. P. 33

;
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an English Court will recognize as valid the decree of a Scotch

Court dissolving the marriage of a domiciled Scotchman and an

Englishwoman, although the marriage was solemnized in England,

and was dissolved upon a ground for which by English law no

divorce could have been granted.

A party to a contract made and to be performed in England is

not discharged from liability under such contract by a discharge

in bankruptcy or liquidation under the law of a foreign country in

which he is domiciled (?).

As to torts committed abroad, an action lies in England, provided

that the tort is actionable by our law and is not innocent according

to the law of the country where the act was committed ; but it is not

necessary that it should be the subject of civil proceedings in that

country. The case of Phillips v. Eyre (s) is a leading authority on

this subject. It was an action for assault and false imprisonment

against the ex-governor of Jamaica, the trespass complained of

having been committed during a rebellion in that island. The

defendant successfully relied on an Act of Indemnity which the

Jamaica Legislature had passed, and said that legislation, though

ex post facto, cured the wrongfulness of his acts, and prevented the

plaintiff from recovering. The case of The Halley {t) is another

authority on the subject. By the negligence of a pilot, compul-

sorily taken on board. The Halley, a British steamer in Belgian

waters, ran down a Norwegian vessel, The Napoleon. By Belgian

law the Britisher was liable, but by our law the fact that the pilot

was on board, and that the collision was due to his negligence,

exempted her. It was held that, under those circumstances, no

action lay against her in England. "It is," the Court said, " in

theii' lordships' opinion, alike contrary to principle and to autho-

rity to hold that an EngUsh Court of justice will enforce a foreign

municipal law, and will give a remedy in the shape of damages, in

respect of an act which, according to its own princij^les, imposes no

liability on the person from whom the damages are claimed."

But waste committed by a tenant in tail is not regarded as a tort,

but as a breach of an obligation in the nature of an implied con-

tract [u).

and see Green v. Green, [1893]
P. 89 ; 62 L. J. P. 112.

{}•) Gibbs V. Societe des Metaux
(1890), 25 Q. B. D. 399 ; 59 L. J.

Q. B. 510.

is) (1870), L. E. 6 Q. B. 1 ; 40

L. J. Q,. B. 28 ; and see the recent

case of Machado v. Fontes, [1898]

2 Q. B. 231 ; 66 L. J. Q. B. 542.

{£) (1868), L. R. 2 P. C. 193; 37
L. J. Adm. 33. See also the M.
Moxham (1875), 1 P. D. 43, 107

;

46 L. J. A. 17 ; and Carr v. Pracis,

[1902] A. C. 176 ; 71 L. J. K. B.
361.

(«) Batthyanyr.Walford (1887),

36 Oh. D. 269 ; 56 L. J. Ch. 881.
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But, on the other hand, it is no defence to an action for a tort Procedure,

committed in a foreign country that by the laws of that country no

action lies till the defendant has been dealt with criminally, for

that is a mere matter of procedure (a;).

The Courts do not take judicial notice of the laws of foreign Foreign

states. Such laws are proved by the oral evidence of persons ^^l^^^"^

having a practical acquaintance with them, and whether any

particular person tendered as a witness is duly competent is a

question for the Coui't. In a case {y) in which the question was

whether a London hotel-keeper, but a native of Belgium, and who
had been a merchant in Brussels, was competent to prove the law

of Belgium as to the presentment of promissory notes, Talfourd, J.,

said :
'

' Foreign law is matter of fact : any person who can satisfy

the Court that he has the means of knowing it is an admissible

witness to prove it. One who has been long in the habit of

attending as a special juryman in the City of London would no

doubt be well qualified to speak as to the law of England on many
subjects connected with commerce. As to the admissihility of

this person's evidence, I think there can be no doubt, whatever

may have been the tveigld it was entitled to." If witnesses called

to prove foreign law refer to any passages in the code of theLr

country, as containing the law applicable to the case, the Court

is at liberty to look at those passages and consider what is their

proper meaning (2).

The judgment of a foreign Court in any proceeding in personam, Proceed-

if final and conclusive where made, and if not plainly contrary to ^^ "*

.

-^ "' persmam.
natural justice, is final and conclusive here (a).

Where, however, an action is brought to enforce a foreign judg- Fraud,

ment, the defendant may raise the defence that such judgment was

obtained by the fraud of the plaintiff, even although the fraud

alleged is such that it cannot be proved without re-trying the

questions adjudicated upon by the foreign Court (i).

The owner of cargo who ships it on board a foreign vessel ships it Law of

to be dealt with by the master according to the law of the flag, that ^"-^ ^^S'

is, the law of the country to which the vessel belongs, unless the

(x) Scott V. Seymour (1862), 1 [a) Richardo v. Garcias (1845),

H. & C. 219 ; 32 L. J. Ex. Gl. 12 CI. & Fin. 368 ; Graut v. Easton

, ^ ^r 1 -n 1 ^ rrx ^^ (1883), 13 Q. B. D. 302 ; 53 L. J.
(y) VanderDonckti.Thellusson ^ ^ ^g Nomion v. Freeman

(1849), 8 C. B 812 ; 19 L. J C. P
^^g^^ ^^ '^ Cae. 1 ; 59 L. J.

12 ; see also Hawksford v. Gitiard W^ ^.^-j
^^

(1886), 12 App. Cas. 122 ; 56 L. J.
^)^) y^^^^^ ^,_ -^^^^^ (jggoj^ 25

!*• C. 10. Q_ g_ jj 310 . (53 L T. 128
;

(z) Concha v. Murrieta (1889), Abouloff v. Oppenbeimer (1883),

40 Ch. D. 643 ; 60 L. T. 798. 10 Q. B. D. 295 ; 52 L. J. Q. B. 6.
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circumstances under wticli the contract was entered into show that

tlie parties intended it to be governed by the law of some otlier

country (c).

The Court will not determine a contested claim to land situate in

a foreign countrj'- strictly so called, being no part of tbe British

dominions, simply because the plaintiff and defendant are in this

country (r/).

A will of land must be executed in accordance with the formali-

ties required by the lex luci. Leasehold property in England, or an

equitable interest therein, is "land" for the pui'poses of this

rule (e).

By Scotch law an instrument under seal is not necessary for the

conveyance of a sporting right, and therefore the stipulations of an

unsealed lease made between Englishmen in England of a sporting

right over land in Scotland may be enforced by action in the

English Courts, as the provision of the law of England that an

instrument under seal is necessary for the conveyance of a right to

an incorporeal hereditament is not part of the lex fori (/).

In an action in personam, brought by the owners of a British

vessel against the owners of a Spanish vessel to recover damages

caused to the British vessel by collision with the Spanish vessel on

the high seas, the defendants pleaded that they were Spanish

subjects, and that if there was any negligence on the part of those

in charge of the Spanish vessel, it was negligence for which the

master and crew alone, and not the defendants, were liable accord-

ing to the law of Spain. It was decided that such a defence was

bad upon demurrer (*/).

In Bateman v. Service it was held that the Western Australian

Joint Stock Companies Ordinance Act, 1858, does not apply to

foreign corporations or to companies incorporated out of Western

Australia, and properly and lawfully carrying on business as such.

Consequently, a limited company incorporated elsewhere, not

having complied with its provisions, can nevertheless carry on

business and make contracts in Western Australia by its agent

[c) The Gaetano and Maria
(1882), 7 P. D. 1. 137 ; 51 L. J. P.

67 ; Chartered Mercantile Bank of

India v. Netherlands India Steam
Navigation Co. (18^3), 10 Q. B. D.
bi\ ; 52 L. J. Q. B. 220; In re

Missouri Steamship Co. (1889), 42

Ch. D. 321 ; 58 L. J. Ch. 721 ;

The Ausrust, [1891] P. 328; 60

L. J. P. 57 ; The Industrie, [1894]
P. 68 ; 63 L. J. P. 84.

{d) In re Hawthorne, Graham v.

Massev (188 i), 23 Ch. D. 743 ; 52

L. J. Ch. 750.

(f) See Pepin v. Bruyere, [1902]
1 Ch. 24 ; 71 L. J. Ch. 39.

(/) Adamst'.Clutterbuck(1883),
10 Q. B. D. 403; 52 L. J. Q. B.
6j7.

if/) The Leon (1881), 6 P. D.
148 ; 50 L. J. P. 59.
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without its members being liable individually for its debts and

engagements, and that a company dvJy registered and incorporated

in Victoria, coi;ld not be again registered as a company in Western

Australia (A).

D. M. K., a Persian subject, was by a decree of a Persian Coui-t Proof of

declared entitled to certain property in this country. The decree,
^^^^

though founded partly upon a will, made no mention of it, and the

Court wliich had custody of the will refused to give a copy of it.

The Court of Probate granted letters of administration limited to

the property mentioned in a duly authenticated copy of the decree.

The Court allowed the law applicable to the case to be pi'oved by a

Persian ambassador (/).

A bequest of personalty in an English will to the children of a Legiti-

foreigner must be construed to mean to his legitimate children, and ^'

by international law as recognised in this country, those children

are legitimate whose legitimacy is established by the law of their

father's domicil (A-).

The domicil of a person is that place or country in which his habita- Domicil.

tion is fixed without any present intention of removing therefrom (/).

The original domicil of a legitimate child is that of its father at the

time of its birth, but an illegitimate child takes the domicil of its

mother {m), and throughoiit infancy the child's domicil generally,

but not necessarily (ft), follows that of its parent through any

changes that may occur. The domicil of a child who has never

been of sound mind since attaining majoiity continues to follow

the changes of its father's domicil ; the incapacity of lunacy is in

this case a mere prolongation of the incapacity of minority. The

domicil of a wife is that of her husband. A person may change his

domicil by establishing in a new country a permanent residence

;

the actual dui-ation of the residence is only important as evidence

of intention, which must be quutenus in iUo exuere patriam (o). It

should be observed that domicil is established by conduct, and not

by assertion (7) ). A change of domicil must be a residence sine

(A) Bateman r. Service (1881), 6 3 Ch. 180; 67 L. T. 689 ; and see

App. Cas. 386 ; Bulkeley r. Schutz In re Martin, Loustalau v. Lou-
:i871j, L. E. 3P.C. 764; SMoore, stalan, [1900] P. 211 ; 69 L. J. P.

P. C. C. N. S. 170. 75.

(?) In the Giiods of Dost Aly {m) Urquhart v. Buttei-field

Khan (1880), 6 P. D. ; 49 L. J. (1887), 37 Ch. D. 357; 57 L. J.

P. 78. Ch. 521.

(/.) In re Andros, Andros v. («) See In re Beaumont, [1893]
Andros (1883), 24 Ch. D. 637 ; 52 3 Ch. 490 ; 62 L J. Ch. 923.

L. J. Ch. 793; and see I>i reGrej, {0) Per Lord Cranworth in Moor-
Grey v. Stamford, [1892] 3 Ch. 88

;
hou^e V. Lord (1863), 10 H. L.

61 L. J. Ch. 62 i. Cas. 272.

(/) Craigniah v. Hewitt, [1892] {p) McMuUen v. Wadsworth
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animo revertendi. A temporary residence for the purposes of health,

travel, or business does not change the domicil. Every presump-

tion is to be made in favour of the original domicil, and no change

can occur without an actual residence in a new country, and a clear

intention of abandoning the old (7). The following cases on

domicil may be referred to:—Abd-ul-Messih v. Farra (1888), 13

App. Cas. 431 ; 57 L. J. P. C. 88; In re Tootall's Trusts (1882), 23

Ch. D. 532; 52 L. J. Ch. G64 ; Bloxam v. Favre (1884), 9 P. D.

130 ; 53 L. J. P. 26; Ex parte Cunningham (1884), 13 Q. B. D. 418

53 L. J. Ch. 1067 ; Bradford v. Young (1885), 29 Ch. D. 617 ; 53

L. T. 407 ; In re Patience (1885), 29 Ch. D. 976; 54 L. J. Ch. 897

In re Macreight (1885), 30 Ch. D. 165; 55 L. J. Ch. 28; In re

Marrett, Chalmers v. Wingfield (1887), 36 Ch. D. 400 ; 57 L. T. 896

In re Grove, Vaucher v. Solicitor to the Treasury (1888), 40 Ch. D
216 ; 58 L. J. Ch. 57 ; Turner v. Thompson (1888), 13 P. D. 37 ; 5^

L. J. P. 40; D'Etchegoyen v. D'Etchegoyen (1888), 13 P. D. 132

57 L. J. P. 101 ; In re Hernando, Hernando v. Sawtell (1884), 27

Ch. D. 284 ; 53 L. J. Ch. 865 ; Hurley v. Hurley (1892), 67 L. T.

384 ; Goulder v. Goulder, [1892] P. 240; 61 L. J. P. 117.

A corporation constituted according to the laws of a foreign state

is a subject of that state, and an alien, even though most or all of

its members are British subjects (r).

A testator, who was domiciled and resident in Scotland, and

whose will was in Scotch form, appointed six executors, two of

whom were resident in England ; another, being a Scotch member

of Parliament, resided in England during the session; and the

other three resided in Scotland. The value of the estate was about

£500,000, and it was all in Scotland with the exception of about

£25,000, which was in England. The executors proved the will in

Scotland, and constituted themselves legal personal representatives

in England, and removed all the English personalty to Scotland.

An action was then commenced in England by a plaintiff resident

there, who was entitled to a share of a legacy, and also of the

residue, for the administration of the estate. Three of the trustees

were served in England, and the other three in Scotland, and they

entered an appearance without any protest, and took no steps to

discharge the order. No action was pending in Scotland for the

administration of the estate there. It was decided that the Court

(1889), U App. Cas. 631 ; 59 L. J.

P. C. 7.

{(j) Lauderdale Peerage case

(1885), 10 App. Cas. 692. For a

full cliscus.sioii of the law of domicil,

see Westlake on Private Interna-

tional Law, p. 284 (3rd ed.), and
Dicey on the Law of Domicil.

(r) Janson v. Driefontein Con-
solidated Mines, [1902] A. C. 484

;

71 L. J. K. B. 857.
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at the trial lias no discretion, and that the plaintiff was entitled to

the ordinary decree for the administration of the whole estate.

Bat if the executors had appeared conditionally, and applied to

discharge the order for service in Scotland, the Court would have

considered the question as to whether it was convenient to have the

estate administered in England (s).

Foreign personal assets are governed by the lex domicilii of the Foreign

deceased owner for the purpose of succession and enjoyment. For ^gggf
°^

the purpose of legal representation, of collection, and of adminis-

tration as distinguished from distribution among the successors,

they are governed by the lex loci [t). In the case of Duncan v.

Lawson(«), it was held that leaseholds in England, belonging

to a domiciled Scotchman, devolve, in case of his intestacy, upon

the persons entitled according to the English Statute of Distribu-

tions.

All crime is local. The jurisdiction over crime belongs to the Crime,

country where the crime is committed, and except over his own
subjects, his Majesty and the Imperial Legislature have no power

whatever (x).

The following cases may also be referred to :—Greer v. Poole Other

(1880), 5 Q. B. D. 272, how far foreign law is applicable to an '^^^^^•

English policy of marine insurance effected upon goods shipped in

a foreign ship ; In re Marseilles, &c. Eailway Co. (1885), 30 Ch. D.

598 ; 55 L. J. Ch. 116, bills of exchange were drawn in France by

a domiciled Frenchman, in the French language, in English form,

on an English company, who duly accepted them. The drawer

having indorsed the bills, and sent them to an Englishman in

England, it was held that the acceptor could not dispute the nego-

tiability of the bills by reason of the indorsements being invalid

according to French law; In re Matheson (1SS4), 27 Ch. D. 225;

51 L. T. Ill, jurisdiction to wind up a foreign company with branch

office, assets, and Liabilities in England ; In re Kloebe, Kannreuther

V. Geiselbrecht (1884), 28 Ch. D. 175; 54 L. J. Ch. 297, in the

administration of the English estate of a deceased domiciled abroad,

foreign creditors are entitled to dividends ''pari passu " with English

creditors.

(x) In re Orr-Ewing, Orr-Ewing Ch. 135.

V. Orr-E^^dng (lb83), 9 App. Cas. {u) (1889), 41 Ch. D. 394 ; 58

34 ; 53 L. J. Ch. 435 ; and see 10 L. J. Ch. 502.

Ajjp. Cas. 4.53 ; 53 L. T. 826. (x) See Macleod v. Att.-Gen.,

(tj Blackwood v. Eeg. (1882), 8 [1891] A. C. 455 ; 60 L. J. P. C.

App. Cas. 82; 52 L.J. P. C. 10. 55; and Huntington v. Attrill,

See In re Trufort, Trafford v. Blanc [1893] A. C. 150 ; 62 L. J. P. C.

(1887), 36 Ch. D. 600; 57 L. J. 44.

S. C. T T
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Presumption of Death after Seven Years' Absence.

[147]
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NEPEAN V. DOE. (1837)

[2 M. & W. 894; 5 B. & Ad. 86.]

The effect of tliis case is that when a person goes abroad

and is not heard of for seven years the law presumes him

to be dead, unless the circumstances of the case are such

as to account for his not being heard of without assuming

his death, but does not presume that he died at any

particular period during those seven years.

Distressing cases, leading to litigation, occasionally arise where

whole families have perished by the same calamity. One well-

known case on the subject is Wing v. Angrave (2/), where a hus-

band, wife, and children were all washed away by the same wave.

In the Eoman law, if a father and son died under such circum-

stances it was presumed that the son died first if he was under the

age of jiuberty, but if he was over that age that the father died

first ; the piinciple being that the father would probably be the

stronger of the two in the former case, and the son in the latter.

We have no presumptions of this kind, and when a similar case

arises we call on a claimant, by survivorship, to give affirmative

proof of what he asserts. An illustration of this is to be found in

the case of Ra Johnson (2). Two brothers sailed in the same vessel

in 189G, but nothing had been heard of them, or any one else on

board, from that time; and the Court ruled that there was no

reason to siii^pose that either died before the other. In Elliott v.

Smith (0), a testator left legacies to three persons, and if any of

them died in the testator's lifetime, his share was to go to the

others. One of the legatees and the testator died at the same

instant. It was held that the legacy of the legatee so dying

became j^art of the residue.

When an application is made to presume the death of an indi-

vidual who has disappeared, the Court, on being satisfied that

(//) (1860), 8 H. L. C. 183; 30

L. J. Ch. 65 ; and see In re Alston,

[1892] P. 142; 61 L. J. P. 92.

(--) (1898), 78 L. T. 85.

M (1882), 22 Ch. D. 236; 55

L. J. Ch. 222.
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every reasonable means has been exbausted by advertisement and

otherwise (without success) to ascertain his whereabouts, and on the

evidence generally that there is every reason to believe that he is

dead, wHl proceed to presume his death, without regard to the

length of time that may have elapsed since his disappearance,

though the lapse of time is often an important element in the

inquii-y {b). But the Court will not presume the death of a jjerson

until it is satisfied that it has before it the best e\'idence that can

reasonably be obtained on the subject (c).

The meaning of " not being heard of for seven years " was much Meaning

discussed in the case of the Prudential Assurance Company v.
y,

• „
Edmonds (c/) ; and although there was considerable difference of heard of."

opinion on the special circumstances of that case, it may be taken

as clear that there is no absolute and positive rule of law that a

mere physical hearing would put an end to the presumption of

death. " Not being heard of " means this : that enquiry has been

made, and that no member of the family has heard anything about

the missing man which might raise a reasonable doubt in their

minds whether he must have been no more. This, however, is not

a complete and comprehensive exi^lanation, because, even if a

statement creating a reasonable doubt has been made to the family,

and the foundation of such statement is subsequently disproved,

then of course it vsall go for nothing, and the presumption of death

will, in the absence of further evidence, arise.

Thus, in the case last mentioned, a member of the family stated Case of

that on one occasion during the seven years she saw a man whom tjalAssur-

she believed to be the missing one, but before she could speak to ance Co. v.

him he was lost in the passing crowd. This circumstance she at Edmonds,

once communicated to her relatives ; but it was held that the pre-

sumption of death would not thereby be rebutted, unless the jury

found as a fact that she was not mistaken in her identification.

A person will not be presumed to be dead from the fact of his

not haAang been heard of for seven years, if the other circumstances

of the case render it probable that he would not be heard of though

alive (e).

The question at what time within the period of seven years the No pre-

lost man died is not a matter of presumption, but of evidence, and
^""o^ii^e
of death.

{b) See In re Matthews, [1898] {c) In rr Clarke, [1896] P. 287
;

P. 17 ; 67 L. J. P. 11, where leave 66 L. J. P. 9.

was given to presume the death of {d) (1877), 2 App. Cas. 487.

an individual who had disappeared (r) Watson v. England (1844),

just under three years, bee also 14 Sim. 28 ; 8 Jur. 1062 ;
Bowden

In re Winstone, [1898] P. 143 ; 67 r. Henderson (1854), 2 Sm. & G.

L. J. P. 76. 360.

T T 2
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the onus of proving that the death took place at any particular

time lies upon the j^ersou who claims a right to the establishment

of which that fact is essential (/). Thus, in a well-known case {<j),

a testator died in Januarj^, 1861, having bequeathed his residuary-

estate equally between his nephews and nieces. One of the

nephews had gone to America many years before, and was last

heard of as alive in June, 1860. In the year 1869 his personal

representative sought to establish his title to the share of the

missing one ; but the attempt was unsuccessful, for although there

was a presumption that the last man was dead at the time of the

application in 1869, there was no presumption that he was alive at

the time of the testator's death, and therefore no evidence that he

was ever entitled to any share at all. There is no presumption of

law in favour of the continuance of life, though an infei'ence of

fact may clearly be legitimately drawn that a person aUve and in

health on a certain day was alive a short time afterwards. Thus,

in Re Tindall (A), a young sailor was last seen in the summer of

1840 going to Portsmouth to embark. His grandmother died in

March, 1841, and the Court presumed that he was the survivor.

It is important to observe that where the missing person does not

take a share under a will, as In re Phene's Trusts, but under a

settlement containing a trust in his favour, a different rule would

appear to aj^jtly- In the case of a settlement containing a trust for

a person named, such person must, at any rate according to Hall,

V.-C. [i), "until the contrary is shown, be taken to have been in

existence at the date of that settlement. The trust, then, being so

created, the representative of that jDcrson (he being dead) is entitled

to the benefit of that trust until those who say that the trust failed

altogether prove such failure by affii'mative evidence."

A somewhat cuiiotis case {k) of conflicting presumptions recently

came before the Coui't of Crown Cases Reserved. A marriage

(/) See In re Benjamin, [1902]
1 Ch. 723; 71 L. J. Ch. 319

;

applying In re Walker, (1871),

L. R. 7 Ch. 120 ; 41 L.* J. Ch.
219.

[g) In re Phene's Trusts (1870),

L. R. 5 Ch. 139 ; 39 L. J. Ch. 316.

See also In re Rhodes, Rhodes v.

Rhodes (1887), 36 Ch. D. 586; 56

L. J. Ch. 825 ; Thomas v. Thomas
(1864), 2 Drew. & Sm. 298 ; 11

L. T. 47 ; Lambe v. Orton (1859),

29 L. J. Ch. 286 ; 6 Jur. :N . S. 61
;

In re Lawes (1871), L. R. 6 Ch.
356; 40 L. J. Ch. 602.

(h) (1861), 30 Beav. 151; and
see Pennefather v. Pennefather
(1872), 6 Jr. R. Eq.*171.

(i) In re Corbishley's Trusts
(1880), 14 Ch. D. 846; 49 L. J.

Ch. 266.

(k) Reg. V. WUlshire (1881), 6

Q. B. D. 366 ; 14 Cox, C. C. 541
;

and see Reg. v. Briggs (1856), 7

Cox, C. C. 175; 26 L. J. M. C. 7 ;

Reg. r. Curgerwen (1865), L. R.
1 C. C. 1 ; 10 Cox, C. C. 152;
Reg. r. Lumley (1869), L. R. 1

C. C. 196; 11 Cox, C. C. 274.
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admitted to be valid, was contracted by the prisoner in 1864; there in bigamy-

was evidence that the woman then married to tbe prisoner was alive cases,

iu 1868. In 1879 the prisoner went through the ceremony of

marriage with another woman, and again, in 1880, with a third,

and was thereupon indicted for bigamy. The wife alleged in the

indictment to be alive at the time of the commission of the offence

was the one with whom the prisoner had gone thi-ough a form of

marriage in 1879. It was held that on these facts the prisoner

ought not to have been convicted, as the jiu-y had not found

affirmatively that the wife married in 1864 was dead at the time of

the celebration of the marriage in 1879. It is time that, if nothing

was heard of the fii'st woman after 1868, the prisoner could not

have been convicted of bigamy in respect of the marriage of 1879
;

but, so far as the charge under the consideration of the Court was

concerned, it was held that '

' there was a presumption that her life

continued. The only evidence to the contrary was that the prisoner

presented himself as a bachelor to be married in 1879. Whether

that would have satisfied the jury that his former wife was then

dead was a question for 'them to decide, but it was not left to them
for decision " {J).

A hond fide belief on reasonable grounds in the death of her

husband by a woman who had gone through the ceremony of

mari'iage within seven years after she had been deserted by her

husband, forms a good defence to an indictment for bigamy (//i).

Money was payable to a tenant pur autre vie under a policy, after Evidence

proof, to the satisfaction of directors, of the cestui que vie. An order death,

was made under 6 Anne, c. 72, that the cestui que vie ought to be

deemed and taken to be dead under the statute, and the remaiader-

men entered. The Court held that the directors might reasonably

require further evidence of the death of the cestui que vie{)t).

(l) Per Hawkins, J. 13 Cox, C. C. 544, being in the

(;«) So decided by a majority of prisoner's favour ; Reg. v. Gibbons,
nine judges against five in the 12 Cox, C. C. 237 ; Reg. c. Bennett,
Court of Crown Cases Reserved in 14 Cox, C. C. 45, being to the
Reg. V. Tolaon (1889), 23 Q. B. D. contrary effect.

1G8 ; 16 Cox, C. C. 629. There {») Doyle r. City of Glasgow
had been previously a conflict of Life Assurance Co. (18^4), 53 L. J.

authorities, Reg. v. Turner, 9 Cox, Ch. 527 ; 50 L. T. 323 ; but see

C. C. 145 ; Reg. v. Horton, 11 Willyams v. Scottish Widows'
Cox, C. C. C70; Reg. v. Moore, Fund (1888), 52 J. P. 471.
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Estoppel.

[148] DUCHESS OF KINGSTON'S CASE. (1776)

[20 How. St. Tr. ; 1 Leach, 0. C. 146.]

This was a prosecution for bigamy, and the judges were

required to answer the following questions:—

•

(1.) If a spiritual Court decides that a marriage is null

and void, is its decision so conclusive on the subject that

the marriage cannot be proved against one of the parties

in an indictment for bigamy ?

(2.) Supposing the S2:)iritual Court's decision ?.s final,

may counsel for the prosecution destroy its effect by

showing that it was brought about by fraud and col-

lusion ?

The first question was answered in the negative, so that

it did not much matter what the answer to the second

was. That question, however, the judges answered in the

affirmative.

[-149-] BOWMAN v. TAYLOR. (1834)

[2 A. & E. 278 ; 4 L. J. K. B. 58.]

In this case, a deed recited that the plaintiff had

invented certain improvements for which he had obtained

a patent ; and the defendant, in consideration of a licence

to use it, entered into certain covenants, for the breach of

which he was sued ; and the Court held that he could not

traverse the invention of the plaintiff, and that a plea to

that effect was bad upon demurrer. " The law of

estoppel," said Taunton, J., "is not so unjust or absurd
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as it has been too much the custom to represent. The
principle is, that where a man has entered into a solemn

engagement by deed under his hand and seal as to certain

facts, he shall not be permitted to deny any matter which

he has so asserted. The question here is, whether there is

a matter so asserted by the defendant under his hand and

seal that he shall not be permitted to deny it in pleading.

It is said that the allegation in the deed is made by way
of recital, but I do not see that a statement such as this is

the less positive because it is introduced by a ' whereas.'
"

PICKARD V. SEARS. (1837) [150]

[6 A. & E. 469 ; 2 N. & P. 488.]

This was an action of trover for machinery and other

articles, brought by a mortgagee of one ]Metcalfe, the

former owner, against a piu-chaser from the sheriff, under

an execution levied against that former owner. The

property had been assigned to the plaintiff some months

before the execution, and was in fact his. The mortgagor

had, however, remained in possession, carrying on his

trade, till the execution issued. After the sheriff had

entered, and even after the plaintiff knew that a sale was

in contemplation, he had come to the premises, and given

no notice of his claim or of his mortgage, although the

proposed sale had been discussed between him and the

execution creditor's attorney. The defendant had pur-

chased bond fide, and in total ignorance that the plaintiff

had any interest in the property. Under these circum-

stances, it was held that the plaintiff was estopped from

denying the defendant's title. " The rule of law is clear,"

said Lord Denman, C. J., *'that, where one by his words
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or conduct wilfully causes another to believe the existence

of a certain state of things, and induces him to act on that

belief, so as to alter his own previous position, the former

is concluded from averring against the latter a different

state of things as existing at the same time."

Various
kinds of

estoppel.

Estoppel
by record.

Judgment
by con-
sent.

Estojipels (wliicli Lord Coke considered " a curious and excellent

sort of learning") are of three kinds :

—

1

.

By matter of record.

2. By deed.

3. By conduct (otherwise known as in pais).

1. Generally, when the parties are the same, and the point

litigated the same, a foi^mer judgment recorded is conclusive. Thus,

if a record in a former action is tendered in evidence, the other side

cannot be permitted to show that the officer of the Court made a

mistake and entered the verdict on the wrong plea (o). So, too, if

in an action of trespass by A. against B., an issue is taken on the

plea that the land belongs to B., and final judgment is entered on

this issue in favoiu' of A., B. cannot, in a subsequent action against

the same defendant for trespass by digging up coals in the same

land, plead that the land is his and not A.'s {p). But if a plaintiff

sues in a different right in the second action from what he did in

the first {e.g., if the administratrix of a j)erson who has been killed

by the negligence of a railway company sues first under Lord

Campbell's Act, and then, in another action, for damage to the

personal estate) there is no estopj)el {q).

In order to establish the j^lea of res judicata, the judgment relied

on must have been pronounced by a Court having concuiTcnt or

exclusive jurisdiction directly upon the matter in question (r).

A judgment hij consent operates as an estoppel inter partes as

much as if the case had been fought out. It makes no difference

(o) Reed v. Jackson (1801), 1

East, 355 ; 6 R. R. '283
; and see

Peareth v. Marriott (1882), 22
Ch. D. 182; 52 L. J. Ch. 221 ;

In re Defries, Norton r. Levy
(1883), 48 L. T. 703; 31 W. R.
720; In re May (1885), 28 Ch. D.
516 ; 54 L. J. Ch. 338 ; Caird v.

Moss (18S6), 33 Ch. D. 22; 55
L. J. Ch. 854, an action for recti-

fication of an agreement already
construed by the Court ; Mac-
dougall r. Knight (1890), 25 Q. B.

D. 1 ; 59 L. J. Q. B. 517.

{'p) Outram V. Morewood (1803),

3 East, 346 ; 7 R. R. 473 ; and see

Butler V. Butler, [1894] P. 25 ; 63

L. J. P. 1.

{q) Leggott V. G. N. Ry. Co.

(1876), 1 Q. B. D. 599 ; 45 L. J.

Q. B. 557 : Daly v. Dublin, Wick-
low & Wexford Ry. (1892), 30

L. R. Ir. 514.

(*•) See Att.-Gen. for Trinidad v.

Eriche, [1893] A. C. 518; 63 L. J.

P. C. 6.
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that the Coui't has not exercised its mind on the matters in con-

troversy (s).

As to when an unsatisfied judgment against one joint contractor Joint con-

is a bar to an action against the other joint contractor, the following tractors,

cases should be consulted:—King v. Hoare(18'44), 13 M. & W. -iOi
;

Kendall v. Hamilton (1879), 4 App. Cas. 504 ; 48 L. J. C. P. 705

;

Wegg-Prosser V. Evans, [1895] 1 Q. B. 108; 64 L. J. Q. B. 1,

overruling Cambefort v. Chapman (1887), 19 Q. B. D. 229; 56

L. J. Q. B. 639; ///, re Hodgson, Beckett v. Eamsdale (1885), 31

Ch. D. 177 ; 55 L. J. Ch. 241 ; Weall v. James (1893), 68 L. T. 515

;

4 E. 356; McLeod v. Power, [1898] 2 Ch. 295; 67 L. J. Ch. 551.

In Hoare v. Niblett, [1891] 1 Q. B. 781 ; 60 L. J. Q. B. o6b, the

rule was held applicable to a case where one of the joint con-

tractors was a married woman contracting in respect of her sei^ai-ate

property.

It is to be observed that in an estojipel by record, not only the

i:)aities to the action themselves, but their privies also {i.e., those

who claim under them), are estopped. But, although a judgment Judgment
is conclusive proof as against everybody of the existence of that not con-

state of things which is the legal effort of the judgment, yet, on *^ ^^^^

the principle res inter alios acta alteri nocere non potest, it is not, so strangers,

far as strangers are concerned, conclusive proof of the facts stated ^s to

to be the grounds on which it is based. How far a judgment is '^^ -ivhich

conclusive as between parties and privies of facts forming the it is based,

ground of the judgment may, perhaps, be a question admitting of How far

some doubt. Mr. Justice Stephen, in his Digest of the Law of ^^ ^P"

Evidence, says {t)

:

—"Every judgment is conclusive proof as against parties

parties and privies of facts directly in issue in the case, actually and

decided by the Court, and appearing from the judgment itself to be PJ^^^^ss.

the ground on which it was based; unless evidence was admitted f,

in the action in which the judgment was delivered which is excluded by Ste-

in the action, in which that judgment is intended to be proved." phen, J.

Vice-Chancellor Knight-Bruce, however, expressed his opinion on
-JC''. ,

the subject thus (m) :
—" It is, I think, to be collected that the rule, gi-uce's

against re-agitating matter adjudicated, is subject generally to this opinion,

restriction—that, however essential the establishment of particular

facts may be to the soundness of judicial decision, however it may

(«) In re South American and Bank of Scotland (1888), 57 L. J.

Mexican Co., Jix parte Bank of Ch. 902 ; 58L. T. ()17; Norman «;.

England, [1895] 1 Ch. 37; 64 Norman (1889), 43 Ch. D. 290 ; 01

L. J. Ch. 189 ; Kibble Joint Com- L. T. 637.

mittee v. Croston District Council, [t) P. 51 (5th ed.).

[1897] 1 Q. B. 251 ; 66 L. J. Q. B. [u) 2 Sm. L. C. p. 740 cl srq.

384; but see Magnus v. National (11th ed.).
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proceed on tlieni as established, and however binding and conclusive

tbe decision may be as to its immediate and direct object, tboso facts

are not all necessarily established conclusively between the parties',

and that cither may again litigate them for any other purpose as to

which they may come in question
;
provided the immediate subject

of the decision be not attempted to be withdrawn from its operation

so as to defeat its direct object." These remarks were quoted

'Reg. V. with approval by Selborne, L. C, in a case (.i:;) in which the

Hutch- facts were these : An application to justices by a local board to
°"

'

recover a proportion of sewering expenses from the owner of

I^remiscs abutting on the street in which the sewer had been laid,

was dismissed by the justices on the ground that the street was a

highway repairable by the inhabitants at large. Some years after-

wards the local board made a similar application against the same

person in respect of the same premises. The Court of ApjDeal

(reversing the decision of the Queen's Bench Division) held that,

under these circumstances, the adjudication on the first application

did not estop the local board from claiming the expenses they

claimed on the second application. The ground of this decision

would seem to be that the justices exceeded their jurisdiction in

stating the reason on which their dismissal of the ajiplication had

been based ; and, if they had merely found, as they ought to have

done, that the complaint of the local board was not proved, the

order of dismissal could not have operated as an estoj)pel except

against a repetition of the same demand for the same quota of

expenses. And in the later case of Heath v. "Weaverham Over-

seers (y), it was held that in determining whether a decision

operates as an estoppel, the Court in a subsequent case is entitled

to consider what facts were before the Court in the former case,

and to give effect to any fresh facts that had subsequently taken

place.

Fraud, It is to be observed that when a judgment is put in evidence the

mistake, or person against whom it is offered may prove that it was obtained
CO usion

^^ ^^^^ fraud or collusion to which neither he, nor anyone to whom
proved. he is a privy, was a party. Thus, it was held (z) that it is a good

defence to an action on a foreign judgment, that such judgment

was prociu'cd by the fraudulent misrepresentation of the plaintiff.

Ix) Reg. V. Hutchings (1881), 6 (//) [1894] 2 Q. B. 108 ; 63 L. J.

Q. B. D. 300 ; 50 L. J. M. C. 35
;

M. C. 187.

distinguished in "Wakefield Cor- (:;) Abouloff v. Oppenheimer
poration v. Cooke, [1903] 1 K. B. (1883), 10 Q. B. D. 295 ; 52 L. J.

417 • 72 L. J. K. B. 345 ; and per Q. B. 6 ; and see Vadala v. Lawes
Chit'ty, J-, III re Allsop and Joy (1890), 25 Q. B. D. 310 ; 63 L. T.

(1889), 61 L. T. 213. 128.



ESTOPPEL, tJ51

And it may be stated generally tlie Coiu-t has jurisdiction to set

aside a consent order upon any ground whicli would invalidate an
agreement between the jiarties, e.g., common mistake (a).

The file of the proceedings in a bankruptcy is not in the nature of File of

a record, so as to create an estoppel. Thus, the mere fact that a ^ank-

proof has been upon the file of the proceedings in a bankruptcy does proceed-
not estop the bankrupt from applying to the Court to reduce the ings.

amount of such proof {h).

2. To execute a deed is a very solemn thing, and therefore what- Estoppel

ever assertion a man has made in his deed he must stand by. If by deed,

you execute a bond in one name, you are estopped from pleading

that your name is otherwise. So, though a person who has given

an ordinai'y receipt may show that he has never really received the

money, a person who has given a receipt under seal cannot. And
the recitals in a deed are just as binding as any other part(c), though

a distinction has been di-awn between a general and a particular

recital upon the ground that an estoppel must be certain {d). And
it is always a question of construction whether the recital is to be

considered as the language of both parties agreeing upon a fact, or

the assertion of one of them only, and the estoppel is hmited in

this respect by the construction of the instrument (e). It should

also be observed that a recital in a deed does not estop the parties

in an action not founded on the deed but wholly collateral there-

to (/ ). In the case of General Finance Co. v. Liberator Society {g),

Jessel, M. E., expressed an opinion that the doctrine of estoppel by
deed " should not be carried further than a judge is obliged to

carry it."

{a) See Huddersfield Banking (1831), 2 B. & Ad. 278; 9 L. J.

Co. V. Lister, [1895] 2 Ch. 273 ; 64 K. B. 304. See also Kepp v.

L. J. Ch. 523. Wiggett (1850), 10 C. B. 35 ; 20
{b) Ex jjctrte Bacon, In re Bond L. J. C. P. 49 ; Heath v. Crealock

(1881), 17 Ch. D. 447; 44 L. T. (1874), L. E. 10 Ch. 22; 43 L. J.
834 ; and see Keate v. Phillips Ch. 169 ; Genei-al Finance Co. v.

(1881), 18 Ch. D. 560 ; 50 L. J. Ch. Liberator Society (1878), 10 Ch. D.
664. 15; 39 L. T. 600; and Onward

(c) See Bowman I'. Taylor, .s'^jorff; Building Society v. Smithson,
also Lainson v. Tremere (1834), 1 [1893] 1 Ch. 1 ; 62 L. J. Ch. 138.

A. & E. 792 ; 4 L J. K. B 207 ; (^) Stronghill v. Buck (1849), U
Hill r. Mrtnchester Waterworks Co. q B. 781 19 L J Q B '>09 •

(1831), 2 B. & Ad. 544 ; 3 L J. and Heath V. Crealock, supra.' '

K. B. 19 ; and Horton v. West- ^

minster Conunissiouers (1852), 7 (/) See Carpenter r. Bullor

Exch. 780 ; 21 L. J. Ex. 297. (^841), 8 M. & W. 209
; 10 L. J.

{(l) See per Lord Denman in Ex.393; /u; ^vwr^e Morgan (1876),

Lainson v. Tremere, supra ; per 2 Ch. D. 72 ; 45 L. J. Bk. 36

;

Lord Holt in Salter t: Kidley Fraser v. Pcndlclmry (1862), 31

(1689), 1 Show. 59 ; and per Lord L. J. C. P. 1 ; 10 VV^. 11. 104.

Tenterdeu in Riglit v. Bucknell (y) Supra.
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Share
certificate

of com-
pauy.

Estoppel
in pais.

So, too, a company wliicli issues a share certificate stating tliat

tlie person therein named is the proprietor and duly registered

owner of a specified number of shares in the company is estopped

from afterwards denying his title to the shares, and is liable for

damages for refusing to register a transfer from him (/t). But the

liquidator of a company is not estopped by statements in a regis-

tered contract frona showing that shares issued as fully paid were

not jDaid for at all, it being idtra vires to issue shares as fully paid

as a gift(?').

Two qualifications of the doctrine of estopjicl by deed must be

remembered :

—

(1.) Although a person acknowledges in his deed that he has

received the consideration money for the service he undertakes to

i:)erform, he may nevertheless show that as a matter of fact he has

not received it.

(2.) A person who is sued on his deedvaaj show that it is founded

on fraud or illegahty, and if he proves it, the document becomes

worthless. The leading case on this subject is Collins v. Blantern,

ante, p. 181.

No estoppel can be raised on a document which is inconsistent

with the document itself {k).

3. Estoppels in pais have been classified as estopi:)els, (a) by state-

ment, (b) by conduct, and (c) by negligence ; but this is not a very

logical or exact classification. The doctrine of estoppel by conduct

is, perhaps, best laid down in one of the luminous judgments of

Baron Parke. "The rule in Pickard v. Sears" {I), said that eminent

judge in Freeman v. Cooke (ni), is "that where one by his words or

conduct wilfLilly causes another to believe in the existence of a

certain state of facts, and induces him to act on that belief, or to

alter his own previous position, the former is concluded from aver-

ring against the latter a different state of things as existing at the

same time" . . . .
" the proposition contained in the rule itself,

as above laid down in the case of Pickard v. Sears, must be con-

sidered as established. By the term 'wilfully,' however, in that

rule, we must understand, if not that the party represents that to

be true which he knows to be untrue, at least that he means his

rej)resentation to be acted upon, and that it is acted upon accord-

(h) Balkis Consolidated Co. v.

Tomkinson, [1893] A. C. 396; 63

L. J. Q. B. 134 ; and see Bloom-
enthal v. Ford, [1897] A. C. 156

;

66 L. J. Ch. 253.

{i) lie Eddystone Co., [1893] 3

Ch. 9 ; 62 L. J. Ch. 742.

(k) Colonial Bank r. Hepworth
(1887), 36 Ch. D. 36 ; 56 L. J. Ch.
1089.

(/) Supra.

[m) (1848), 2 Ex. 654 ; 18 L. J.
Ex. 114.
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ingly ; and if, whatever a man's real intentions may be, lie so

conducts himself that a reasonable man would take the representa-

tion to be true, and beHeve that it was meant that he should act

uj)ou it, and did act upon it as true, the party making the repre-

sentation would be equally precluded from contesting its truth

;

and conduct by negligence or omission, where there is a duty cast

upon a person, by usage of trade or otherwise, to disclose the truth,

may often have the same effect. As, for instance, a retiring partner

omitting to inform his customers of the fact, in the usual mode,

that the continuing partners were no longer authorised to act as

his agents, is bound by all contracts made by them with third

persons, on the faith of their being so authorised."

In the case of Alderson v. Maddison, which was an action by the Alderson

plaintiff, as heir-at-law of Alderson, to recover the title deeds of ^ -^'y

a fann, the defendant counterclaimed that she was entitled to a

life estate in the farm. It appeared that the defendant was in-

duced to serve Alderson (who died intestate) as his housekeeper

for many years, and to give up other prosj)ects of establishment in

life, by a verbal promise that Alderson would leave her a life

interest in the farm. But, as was there pointed out, to contend

that Alderson's heir-at-law was estojiped bj' Alderson's conduct

from disputing the validity of an attested document, which jjur-

ported to be Alderson's will, would be to repeal the Statute of Wills.

Lord Selborne said : "I have always understood it to have been

decided that the doctrine of estoppel by representation is applicable

only to representations as to some state of facts alleged at the time

actually in existence, and not to promises (h futuro, which, if binding

at all, must be binding as contracts "
(;<).

But there are other cases of estoppel by conduct besides those on Other

the principle of Pickard v. Sears and Freeman v. Cooke. A tenant, cases of

for instance, is estopped from disputing his landlord's title {v)
; ^ ^q^.

though he is permitted to show that it has expii-ed, for, in that duct,

case, he does not dispute the title, but confesses and avoids it by
matter ex post facto ; a bailee or agent is generally j)recluded from

(«) (1883), 8 App. Cas. 473 ; 52 12 L. E. Jr. 69, for a good illus-

L. J. Q. B. 737 ; overruling LofEus tration of this rule ; and Fenner v.

V. Maw (1863), 3 Gitf. 592; 32 Blake, [1900] 1 Q. B. 426; 69

L. J. Ch. 49 ; and see Carr v. L. & L. J. Q. B. 2o7. A third person
N. W. Rail. Co. (1875^, L. R. 10 not claiming possession of the land,

C. P. 307 ; 44 L. J. C. P. 109
;

who has brought goods on to the

Scarf V. Jardine (1882), 7 App. Cas. land by the licence of the tenant, is

3.50; 51 L. J. Q. B. 612; Fell v. not estopped from disputing tlio

Parkin (1882), 52 L. J. Q. B. 99 ;
lessor's title : Tadnian v. Heninan,

47L. T. 350. [1893] 2 Q. B. 168; 57 J. P.

(o) See Wogan v. Doyle (1883), 664.
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Harris v.

Truman,
Hanbury
&Co.

Estoppel
by negli-

gence.

questioning the title of his bailor or principal to the subject-matter

of the bailment or agency
( p) ; the acceptor of a bill of exchange

from denying the signature of the drawer or his capacity to draw.

A case of some importance is Harris v, Truman, Hanbury & Co. [q),

where the defendants had employed one Fairman to buy barley,

and to malt it for them only. Fairman, for the purpose of pur-

chasing such barley, was emjiowered to draw upon a fund paid into

a bank by the defendants. Fairman, having bought barley upon
credit, and, at the same time, fraudulently drawn out money from
the fund so supijlied by the defendants, became bankruirt, and
the defendants thereupon seized all the barley and malt upon his

premises, the value of which was less than the moneys which he

had drawn out. It was urged by the plaintiff, the trustee in his

bankruptcy, that the barley dishonestly bought by Fairman was
not bought for the defendants at all ; but was bought with the

intention of selling it again. But, as Brett, L. J., observed, "If
Fairman had been plaintiff in this action it is impossible, after

he had rej^resented to the defendants by the accounts that all the

barley at the malting was barley bought by him, and ajiproved by
the defendants, and to be paid for by them, and after he had
drawn upon the defendants' account for the price, that he would

not be estoj)ped from saying that he had been defrauding the

defendants. If that be so, the trustee in bankruptcy who is suing

upon the relation between Fairman and the defendants would also

be estopped from relying on the fraud of the bankrupt."

The following passage from the judgment of Wilde, B., in Swan
V. N. B. Australasian Co. {r), with the comment on it of Black-

burn, J. (s), contains, it is apprehended, a full and accurate state-

ment of the general rule now acted ujion with reference to estoppels

hy negligence, and of the limitations on that rule. "The rule of

decision," said AVilde, B., "which I deduced from an examination

of the authorities is this : that if a man has wilfully made a false

assertion calculated to lead others to act upon it, and they have

done so to their prejudice, he is forbidden as against them to deny

that assertion. That if he has led others into the helief of a certain

state of facts hy conduct of ciilpuhle neglect calculated to have that

result, and they have acted on that belief to their prejudice, he shall not

he heard afterwards, as against such persons, to shoiu that state offacts

did not exist. In short and in popular language, a man is not

[p) See Ex parte Mersey Docks
and Harbour Board, [1899] 1 Q. B.

546 ; 68 L. J. Q. B. 540.

{q) (1882), 9 Q. B. D. 264; 51

L. J. Q. B. 338.

{r) (1862), 7H. &N. 603.
(.s) (1863), 2 H. & C. 175; 32

L. J. Ex. 273.
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permitted to cliarge the consequences of lus ovfu fault on otters, and

complain of that -which he has himself brought about." This

passage should be qualified, Blackburn, J., thought, "by saying that

the neglect must he i» the transaction itself, and be the proximate cause

of the leading the party into that mistake ; and also it must be the

neglect of some duty that is owing to the person led into that belief, or,

what comes to the same thing, to the general public of which the

person is one, and not merely of what would be prudent in respect

to the party himself, or even of some duty owing to third persons,

with whom those seeking to set up the estoppel are not privy" {t).

Eeference should be made to a series of '

' recognized propositions

of an estoppel in pais" laid down by Brett, L. J., in the case of

Carr v. L. & N. W. Ey. Co. (h).

On this subject Baxendale i'. Bennett (,t) is a case which is often Baxendale

referred to. A person named Holmes, becoming impecunious, ^* Bennett,

asked the defendant for his acceptance to an accommodation bill.

"Willing to oblige, the defendant gave him his blank accejitance on

a stamjjed paper and authorized him to fill in his name as drawer.

Holmes, however, finding that after all he did not require accom-

modation, returned the paper to the defendant in the same state in

which he had received it fi'om him. The defendant put it into

a di'awer which he did not lock, and to which his clerk, laundress,

&c. had access. From this drawer it was stolen, and finally, after

having had a di'awer's name put on to it, came into the hands of the

plaintiff as endorsee for value. It was held that the defendant was

not liable on this bill. Young v. Grote [y) was disting\xished by
Bramwell, L. J., from this case, on the ground that in the former

case the defendant had voluntarily parted with the instrument,

while in the latter it had been got fi'om him by the commission of a

crime.

In a rather earHer case (2), it had been held that " negligence in Arnold v.

the custody of a draft, or in its transmission by post, will not dis- 'j^ ?^^
Bank.

{t) See Sm. L. C. vol. 2, p. 850 made to the cases of Merchants of
(Uthed.). the Staple v. Bank of England

{u) (1875), L. R. 10 C. P. 307; (1S«7), 21 Q. B. D. 160; 57 L. J.

44 L J C P 109 Q- S- "llS; Colonial Bank v. Cady

{x) (1878),
'3 Q." B. D. 525

;
47 jlf °)'.J'^

^P?: ^^'-
'•'^V'

'^^ \-
"^i

J j' X -p MA Cn. 131; and the judgment 01

Lord Ester m Vagliano v. Bank of
(2/) (1827), 4 Biug. 253; 12 England (1889), 23 Q. B. D. 243

;

Moore, 484. 58 l. J. Q. B. 357 ; affirmed by
(z) Arnold «;. Cheque Bank (1876), the House of Lords, [1891] A. C.

1 C. P. D. 578; 45 L. J. C. P. 107; 60 L. J. Q. B. 145; and
562 ; and see Garrard v. Lewis followed in Clutton v. Atten-
(1882), 10 Q. B. D. 30; 47 L. T. borough, [1897] A. C. 90; 60 L.J.
408. Keference should also be Q. B. 221.
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entitle the owner of it to recover the draft or its proceeds from one

who has wrongfully obtained possession of it," and that "negli-

gence to amount to an estoppel must be in the transaction itself,

and be the proximate cause of leading the third party into mistake,

and also must be the neglect of some duty which is owing to such

third party, or to the general public."

A very important decision on the law of estoppel by negligence

was recently delivered in the case of Scholfield v. Earl of Londcs-

borough(n), A bill of exchange for £'oO() was, after accei^tance,

fraudulently altered by the drawer into a bill for £3,500. The stamp

upon the bill was sufficient to cover the larger amount, and the

bill when accepted had spaces on the face of it in which the words

and figures necessary for the alteration were afterwards written by

the drawer. In an action by a holder for value against the acceptor

to recover the full amount of the bill, it was held by Lord Esher,

M. E., and Eigby, L. J. (Lopes, L. J., dissenting), that the accej^tor

of a bill owes no duty to the drawer, or to anyone taking the bill,

other than to pay the bill on presentment, and that therefore the

defendant, even if he were negligent in accepting the bill in the

form in which it was presented for acceptance, was not estopped

thereby from setting up the true facts, and was not liable on the

bill otherwise than according to its original tenour. The Court

also held that there was no evidence of negligence. "Suppose,

however, there was both a duty and negligence," said Lord Esher,

"the two together do not necessarily create an estoppel, because

between them and the indorsement to the holder there comes in the

felonious act of the drawer. That act, and not any default of the

defendant, was the immediate cause of the plaintiff's loss, and so

no estoppel arises against the defendant." The learned judge then

referred to Young v. Grote [supra), which he called the ''fount of

had argument " and said, "The only way in which that case can

be supported is on the ground that the customer signed a blank

cheque. That is not a case of estoppel at all, for the law merchant

says that anyone who signs a blank cheque authorizes the person

in whose hands it is to fill it up as his agent. If that is the ground

of the decision it may be a right one, and that is the ground on

which Parke, B., in Eobarts v. Tucker [b), says it may be supported

;

but it cannot be so on the ground given in the case itself." He then

quoted with approval the dictum of Bramwell, B., in Baxendale v.

[n) [1895] 1 Q. B. 536 ; G4 L. J.

Q. B. 293 ; affirmed by the House
of Lords, [1896] A. 0. 514; 65

L. .J. Q. B. 593 ; and see Rimmer

V. Webster, [1902] 2 Ch. 163 ; 71
L. J. Ch. 561.

(i) (1851), 16 Q. B. 560; 20
L. J. Q. B. 270.
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Bennett (c), that "an estoppel never can be applied except in cases

where the jierson against -whom it is used has so conducted himself,

either in what he has said or done, or failed to say or do, that he
would, unless estopped, be saying something contrary to his former

conduct in what he had said or done, or failed to say or do."

The following are a few of the many cases to be found in the

reports on the subject of estoppel; they are, of course, in no way
exhaustive, but will i^robably serve to sufficiently illustrate the

principles by which the Courts are guided in determining cases

under this branch of the law :

—

In McKenzie v. British Linen Co. it was laid down that a person McKenzie

who knows that a bank is relying upon his forged signature to a ^'-.I^i'iti^^i

bill, cannot lie by and not divulge the fact until he sees the position

of the bank is altered for the worse. But there is no princij^le on

which his mere silence for a fortnight from the time when he first

knew of the forgery, during which the position of the bank was in

no way prejudiced or altered, can be held to be an admission or

adoj)tion of liability or an estoppel {d).

The defendants received a consignment of wheat and issued a Coventry

delivery order for it, which came into the hands of B. Upon this 1i
Great

Eastern
delivery order B. obtained advances from plaintiffs. Shortly after- Eailwav
wards the defendants issued a second delivery order in respect of Co.

the same consignment of wheat. The two delivery orders were

different, and such as might reasonably be supposed to relate to

distinct consignments of wheat. Upon this second delivery order

B. obtained fiu-ther advances from the plaintiffs, who were under

the belief that the delivery orders related to distinct consignments

of wheat. B. having afterwards become insolvent, the Com-t de-

cided that the defendants were estopped by their negligence from

showing that the two delivery orders related only to one con-

signment of wheat, and that they were liable to compensate the

plaintiffs for the loss sustained by them through the advances

to B. (e).

Although in certain, cases a bailee may set vq) the jus tertii, yet if Estoppel

he accepts the bailment with full knowledge of an adverse claim, of bailee.

he cannot afterwards set up the existence of such claim as against

his bailor (/).

(c) Supra. 257 ; 6-5 L. J. P. C. 40.

{d) (ISSl), 6 App. Cas. 82 ; 44 {e) Coveutry v. Great Eastern
L. T. 431; dictum of Parke, B., Railway Co. (1883), 11 Q. B. D.
in Freeman v. Cooke approved of. 776 ; 52 L. J. Q. B. 694 ; and see

See also Seton «'. Lafone (1887), 19 Henderson v. Williams, [1895] 1

Q. B. D. 68 ; 56 L. J. Q. B. 415
; Q. B. 521 ; 61 L. J. Q. B. 308.

and Ogilvie v. West Australian (/) I!x parte Davies, In re Sadler
MortgageCorporation,[1896]A. C. (1881), 19 Ch. D. 86; 45 L. T.

S.—C. U U
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Where a company has power to issue legally transferaLle securi-

ties, an irregularity in the issue cannot be set up against even the

original holder if he has a right to presume omnia rite acta. If such

securities be legally transferable, such an irregularity, d fortiori

any equity against the original holder, cannot be asserted by the

company against a bond fide transferee for value, without notice.

Nor can such an equity be set up against an equitable transferee,

whether the securities were transferable at law or not, if by the

original conduct of the company in issuing the secvu'ities or by

their subsequent dealing with the transferee he has a superior

equity. If the original conduct of the company in issuing deben-

tui'es was such that the public were justified in treating it as a

representation that they were legally transferable, there would be

an equity on the part of any person who had agreed for value to

take a transfer of these debentures to restrain the company from

pleading their invalidity, although that might be a defence at law

to an action by the transferor {g). It should, however, be observed

that neither the secretary nor the managing director of a limited

company, even though the articles of association give him very

wide powers as to the commercial business of the company, has

power to act for the company in relation to a projiosed transfer of

shares, so as to raise an estoppel against the company (A).

Justices made an order in bastardy directing the putative father

to pay until the mother married, and the father accordingly made
payments, some of which were made within a year from the birth.

Afterwards the mother married, but her husband died, and there-

ui^on on her application justices made a second order on the

putative father to pay. The Court decided that the matter was

res judicata, and therefore the order was invalid {i).

The plaintiff brought an action in the County Court for damage

to his cab thi'ough the defendant's negligence, and, having re-

covered the amount claimed, brought an action in the Divisional

Coiu't against the defendant claiming damages for personal injury

sustained by the plaintiff through the same negligence. The Coiut

decided that inasmuch as the damages for personal injuries might

have been claimed in the first action, the judgment recovered in it

632 ; and see Rogers v. Lambert,
[1891] 1 Q. B. 318 ; 60 L. J. Q. B.
187.

[g] In re Romford Canal Co.,

Pocock's claim, Trickett's claim,

Carew's claim (1883), 24 Ch. D.
85 ; 52 L. J. Ch. 729 ; and see

Balkis Consolidated Co. v, Tom-

kinson, ante, p. 652.

(A) SeeWhitechurchv. Cavanagh,
[1902] A. C. 117; 71 L.J. K. B.
400.

(i) Williams v. Davies (1883), 11

Q. B. D. 74 ; 52 L. J. M. C. 87.

See Anderson v. Collinson, [1901]
2 K. B. 107 ; 70 L. J. K. B. 620.
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was a bar to subsequent proceedings. This decision, however, was
reversed in tbe Court of Appeal, which held the plaintiff was
entitled to recover as the causes of action were distinct (A-).

In an action in the Probate Division, L. and G. propounded an Probate

earlier and P. a later will. The action was compromised, and, by
^^^"^'

consent, verdict and judgment were taken for establishing the

earlier will. Subsequently P. discovered that the earlier will was
a forgery, and in an action in the Chancery Division, to which L.

and G. were parties, obtained a verdict of a jury to that effect, and

judgment that the compromise should be set aside. In another

action La the Probate Division, for revocation of the probate of the

earlier will, the Court held that L. and G. wei'e estop2)ed from

denying the forgery (/).

L. was charged with night-poaching under 9 Geo. IT. c. 69, and Reg. v.

in course of cross-examination of prosecutor's witnesses the justices .-^^g
^^'

considered he had been illegally arrested and discharged him. L.

was again summoned for the same ofl'ence, upon the same facts,

when the justices held that they had no jurisdiction, as the former

charge was res judicata, and in this decision they were upheld (/«).

The plaintiff, mortgagee of a policy of life insurance, handed it to Hall v.

the mortgagor for a particular pui-pose. On the plaintiff demand- ),

ing it back from time to time the mortgagor made excuses for not

doing so; and the j^laintiff then forgot that it had not been

returned. Aftens-ards the mortgagor deposited the policy with the

defendants to secure an advance. The plaintiff gave notice of his

interest to the insurance company before the defendants. The

Court decided that the plaintiff was entitled to the policy as against

the defendants, and that the conduct of the plaintiff had not been

such as to estop him from asserting his claim against the defen-

dants (»).

In answer to an inquiry addressed by an intending mortgagee to Low v.
_

the trustee of a fund, whether the life tenant had encumbered his
-t>ouverie.

interest, the trustee enximerated certain specific charges on the life

interest. At this date the trustee had received notice of several

(A) Bmnsden v. Humphreys (w) Reg. r. Brackenridge (1884),

(1884), 14 Q. B. D. 141 ; 53 L. J. 48 J. P. 293; and see ThcTliyatii-a

Q. B. 476 ; and see Miles v. (1883), 8 P. D. 155 ; 52 L. J. P.

Mcllwraith (1883), 8 App. Cas. 85 ;
Ennis v. Rochford (1884), 14

120- 52 L. J. P. C. 17; and L. R. Ir. 28o
;
Cropper v. Smith

Clarke v. Yorke (1882), 52 L. J. (1885), 10 App Cas 249 ; 55 L.J.

rh %o 47 T. T 381 Ch. 12; /« /7 Ghost's Trusts (1883),i.n. o_,*(a^. . .

^^ ^^ ^^g. j^^j^^ ^_ Bvovin
il) Priestman v. Thomas (1884), (1890), 17 Cox, C. C. 79 ; 62 L. T.

9 P. D. 210 ; 53 L. J. P. 109 ;
and 4;38.

see Beardsley v. Beardsley, [1899] („) Hall v. West End Advance
1 Q. B. 746 ; 68 L. J. Q. B. 270. Co. (1883), 1 C. & E. 161.

U U 2
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other incumbrances, but he bad forgotten their existence. In an

action by the mortgagee against the trustee to recover the loss

arising from the insufficiency of the mortgage, it was held that the

trustee -was not liable in the absence of estoppel, and that his

answer did not amount to a positive representation that there were

no other incumbrances on the life interest so as to create an estoppel

against him (o).

AVhere, in an action in a County Court, a defendant has relied

upon a cause of action by way of counter-claim, upon which he has

obtained a verdict for an amount beyond the jurisdiction of the

County Court, and judgment has been entered for the defendant,

but no relief has been given in respect of the balance in excess of

the plaintiff's claim, the defendant is not estopped from afterwards

bringing an action in the High Court upon the same cause of

action (j>).

The estoppel which enables a landlord who is mortgagor without

the legal estate to sue for rent is mutual, and renders him liable on

the covenants in the lease {q).

A marriage settlement contained a recital that B. was "seised of

or otherwise well entitled to " certain messuages, the whole deed

showing the meaning to be that B. was entitled in one shape or

other to the fee simple of all the property therein conveyed. The

Court held this a sufficient estoppel as to the part of the property in

which at the date of the settlement B. had no interest whatever,

but to which her interest accrued subsequently (r).

Where a divisional Court has decided against an applicant on

one application, a divisional Court consisting of other judges will

not overrule or review that decision on a second application by

him, which, though technically different from the first, raises the

identical point again (s).

Where a litigant has obtained the decision of the Court on the

construction of a deed in his favour, he cannot ask the Court in a

subsequent action to put an opposite construction on the same

deed {t).

io) Low i'. Bouverie, [1891] 3

Ch. 82 ; 60 L. J. Ch. 694.

(jo) Webster r. Armstrong (1885),

64 L. J. Q. B. 230 ; 1 C. & E. 471

;

and see 47 & 48 Vict. c. 61, s. 18

;

Serrao v. Noel (1885), 15 Q. B. D.

549 ; and see Concha v. Concha
(188ti), 11 App. Cas. 541 ; 56 L. J.

Ch. 257.

{q) Hartcup v. Bell (1883), 1 C.

& E. 19.

(r) In re Horton, Horton v. Perks

(1884), 51 L. T. 420; and see

Hamill v. Murphy (1883), 12 L. R.
Ir. 400 ; Manchester and Oldham
Bank v. Cook (1883), 49 L. T. 674

;

Shaw V. Port Philip Gold Mining
Co. (1884), 13 Q. B. D. 103 ; 53
L. J. Q. B. 369 ; Mowatt v. Castle
Steel and Iron Co. (1886), 34 Ch. D.
58 ; 55 L. T. 645.

(.s) Reg. V. Eardley (1885), 49
J. P. 551.

{t) Gandy v. Gandy (1885), 30
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Where a person, claiming to be assignee of the reversion, receives Carlton v.

rent from tlie tenant by fraud or misrepresentation, such, payment Bowcock.

is no evidence of title ; but -where there is no fraud or misrei^re-

sentation, such payment is irrimd facie evidence of title, and the

tenant can only defeat that title by showing that he jjaid the rent

in ignorance of the true state of the title, and that some thii'd

person is the real assignee of the reversion and entitled to maintain

ejectment (?().

The above are, as has been already stated, only some of the

numerous exami^les of estoppels of various kinds. The law is said

to be " favourable to the utility of the doctiine of estoppel, hostile

to its technicality." On the one hand, persons must not be allowed

to mislead others with impunity ; on the other, every little casual

remark must not be tortured into an attempt to mislead. In one

of the cases just referred to. Lord Bramwell said, ^'Estoppels are

odious, and the doctrine sJwuld never be applied without a necessity

for it:'

Ch. D. 57; 5-t L. J. Ch. 1154; change Shipping Co. (1884), 1 C. &
and see Roe v. Mutual Loan Fund E. 413 ; Eeff. v. Chamwood Forest
(1887), 19 Q. B. D. 347; 56 L. J. Eailway (18S4), 1 C. & E. 419;
Q. B. 541; RusseU v. Waterford Barrow Mutual Ship Insurance Co.
and Limerick Eailway (1885), 16 v. Ashburner (1886), 54 L. J. Q. B.
L. E,. Ir. 314; Houstoun r. Marquis 377; 54 L. T. 58: Yarmouth Ex-
of Sligo (1885), 29 Ch. D. 448 ; 52 change Bank v. Blethen (1885), 10
L. T. 96. App. Cas. 293 ; 54 L. J. P. C. 27 ;

(m) Carlton v. Bowcock (1884), Thorp v. Dakin (1885;, 52 L. T.
51 L. T. 659; and see Ashby v. 855; Bishop r. Balkis Consolidated
Day (1886), 54 L.J. Ch. 935; 54 Co. (1890;, 25 Q. B. D. 512; 59
L. T. 408 : Herman v. Royal Ex- L. J. Q. B. 565.
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APPENDIX.

PRINCIPAL LEGAL MAXIMS.

(1.) Accessorium non ducit, sed sequitur, suum principale.

{The accessory does not lead, butfollows, its principal.)

(2.) Acta exteriora indicant interiora secreta.

{Overt acts proclaim a man's intentio7is and motives.)

(3.) Actio personalis moritur cum persona.

{A personal right of action ceases at death.)

(4.) Actus Dei nemini facit injuriam.

{The act of God does i)ijuri/ to no man.)

(5.) Actus non facit reum, nisi mens sit rea.

{The act itself does not constitute guilt unless done tvith a

guilty intent.)

(6.) AUegans contraria non est audiendus.

{Contrary allegations are not to he heard.)

(7.) Benigne faciendae sunt interpretationes propter simplici-

tatem laicorum, ut res magis valeat quam pereat.

{Instruments ought to be construed leniently, with alloivance

madefor the ignorance ofpeople ivho are not latvyers, so

that the transaction may be supported, and not rendered

nugatory.)

(8.) Caveat emptor.

{The buyer must look after himself.)

(9.) Cessante ratione, cessat lex.

(
Whefi the reason for a law ceases to exist, so also does the

law itself.)

(10.) Constructio legis non facit injuriam.

{The construction of law does not work any injury.)

(11.) Consuetudo debet esse certa ; nam incerta ])vo nulla

habentur.

{A custom should be certain, for uncertain things are lield

as nothing.)
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(12.) Consuetudo ex certa causa rationabili usitata privat

communem legem.

{A custom grounded on a certain reasonable cause siqjer-

sedes the common latv.)

(13.) ContGmporanea expositio est optima et fortissima in lege.

{27ic best way of getting at the meaning of an instrument

is to ascertain ivhen and under what circumstances it was

made.)

(14.) Cuilibet in sua arte perito credendum est.

[Every man is an expert in the particular branch of business

he isfamiliar with.)

(15.) Cujus est solum, ejus est usque ad coelum et ad inferos.

(
Whose is the land, his is also that which is above and

beloio it.)

(16.) Delegatus non potest delegare.

(y4 person having merely delegated authority cannot himself

delegate that authority to another.)

(17.) De minimis non curat lex.

{The latv does not trouble itself about trifles.)

(18.) Derivativa potestas non potest esse major primitiva.

(
The jwtver derived cannot be greater than that from which

it is derived.)

(19.) Domus sua est cuique tutissimum refugium.

{A man's house is his safest retreat.)

(20.) Donatio perficitur possessione accipientis.

(A gift is perfected by the possession thereof by the donee.)

(21.) Ex antecedentibus et consequentibus fit optima inter-

pretatio.

(From that which goes before, andfrom that which follows,

is derived the best interpretation.)

(22.) Ex nudo pacto non oritur actio.

{In order to ground an action, an agreement must have a

consideration.)

(23.) Expedit reipublicte ne quis sua re male utatur.

(lyie good of the State requii-es a man not to injure his own

proj)erty.)

(24.) Expressum facit cessare taciturn.

(When all the terms ore expressed, nothing can be implied.)
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(25.) Ex turpi causa uon oritur actio.

(^Immorality tvill not ground an action.)

(26.) Falsa demonstratio non nocet.

{^A false description does not vitiate a document.)

(27.) Fraus est celare fraudem.

{It isfraud to concealfraud.)

(28.) Fraus est odiosa et non prsesumenda.

{Fraud is hateful and not to he presumed.)

(29.) Id certum est quod certum reddi potest.

(
What can he reduced to a certainty is already a certainty

.)

(30.) Ignorantia facti excusat, ignorantia juris non excusat.

{A man may he pardoned for mistahing facts, bid not for

mistaking the law.)

(31.) In contractis tacite insunt quao sunt moris et consue-

tudinis.

{Persons are presumed to contract loith reference to habits

and customs.)

(32.) In jure non remota sed proxima causa spectatur.

{It is not the remote but the immediate cause that the law

looks at.)

(33.) In pari delicto, potior est conditio possidentis.

{In eqzialfault, the condition of the j^ossessor is the strotiger.)

(34.) Interest reipublica) ut sit finis litium.

{It is the interest of the State that litigation should cease.)

(35.) Interpretatio fienda est ut res magis valeat quam pereat.

{That interpretation is to be made, that the thing may rather

stand than fall.)

(36.) Judicis est jus dicere, non dare.

{A judge should administer the lato as he finds it, not

m,ake it.)

(37.) Leges posteriores priores contrarias abrogant.

{Later laws abrogate prior contrary laws.)

(38.) Lex non cogit ad impossibilia.

{The law never urges to impossibilities.)

(39.) Lex semper intendit quod convenit rationi.

{The laiv must be taken to intend ivhat is reasonable.)

(40.) Lex spectat naturso ordinem.

{The lato takes into account tlie natural succession of tJdngs.)
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(41.) Melior est conditio possidentis et rei quam actoris.

(7%e conditio7i of the possessor is the better; and that of

the defendant than that of the plaintiff.)

(42.) Melior est conditio possidentis, ubi neuter jus habet.

{^The condition of the possessor is the better, where neither

of the two has a right.)

(43.) Modus et conventio vincunt legem.

{^Persons may contract themselves out of their legal

liabilities.)

(44.) Nemo dat qui non habet.

{No one can give lohat is not his.)

(45.) Nemo debet bis vexari, si constat curiae quod sit pro una

et eadem causa.

(^No one ought to be proceeded against twice, if it be proved

to the Court that it befor one and the same cause.)

(46.) Nemo tenetur seipsum accusare.

{No one is boimd to criminate himself.)

(47.) Nihil quod est contra rationem est licitum.

{Nothing is permitted ivhich is contrary to reason.)

(48.) Nihil quod inconveniens est, licitum est.

{Nothing which is inconvenient is laivful.)

(49.) Non dat qui non habet.

{A man catitiot give tvhat he has not got.)

(50.) Non decipitur qui sit se decipi.

{A person is not deceived who hiows himself to be deceived.)

(51.) Non omnium qute a majoribus constituta sunt ratio reddi

potest.

{A reason cannot be given for everything that our ancestors

were pleased to ordain.)

(52.) Noscitur a sociis.

(
The meaning of a ivord or phrase may be ascertained by

reference to those associated with it.)

(53.) Nullum simile est idem nisi quatuor pedibus currit.

{Similarity is not analogy miless it runs on allfours.)

(54.) Nullum tempus aut locus occurrit regi.

{No time runs against, or place affects, the King.)

(55.) Nullus commodum capere potest de injuria sua propria.

{No one can take advantage of his own wrong.)
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(56.) Omne majus continet in se minus.

(
The greater includes the less.)

(57.) Omnia prsesumuntur contra spoliatorem.

{Every presiiniptio)i is made against one ivho spoils.)

(58.) Omnia prsesumuntur rite et sollenniter esse acta.

{It is presumed that all the usual formalities have been

complied with.)

(59.) Omnis ratihabitio retrotrahitur et mandate priori sequi-

paratur.

{A ratification is taken back and made equivalent to a

previous command.)

(60.) Optima est lex quae minimum relinquit arbitrio judicis,

optimus judex qui minimum sibi.

{The best system of laiv is that ivhich leaves the least to the

discretion of theJudge; the best judge is he who leaves

the least to his own discretion.)

(61.) Optimus legis interpres est consuetudo.

{Custom is the best interpreter oflaiv.)

(62.) Partus sequitur ventrem.

{The offspring follows the dam.)

(63.) Potior est conditio possidentis.

{There is a great advantage in being in possessio7i.)

(64.) Quselibet concessio fortissime contra donatorem inter-

pretando est.

{Every grant is to be most strongly taken against the

grantor.)

(65.) Quam longum debetesse rationabile tempus, non definitur

in lege, sed pendet ex discretione justiciariorum.

{How long " reasonable time " ought to be, is not defined

by law, but depends upon the discretion of the judges.)

(66.) Quando aliquid prohibetur ex directo, prohibetur et per

obliquum.

{When anything is prohibited directly, it is also prohibited

indirectly.)

(67.) Quando lex aliquid alicui concedit, concedere videtur id

sine quo res ipsa esse non potest.

{When the law gives anything to anyone, it gives also all

those things without which the thing itself would be un-

available.)
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(68.) Qui facit per alium, facit per se.

{He tcho does a thing hy another does it himself.)

(69.) Qui hreret in litera hseret in cortice.

{He loho harps on the mere letter of a loritten instrument

does not get at the pith of the matter.)

(70.) Qui non improbat, approbat.

{Not hUmiing is equivalent to praising.)

(71.) Qui peccat ebrius, luat sobrius.

{Let him who sins xohen drunk, be punished when sober.)

(72.) Qui prior est tempore, potior est jure.

{The law favours the earlier in point of time.)

(73.) Qui sentit conimodum, sentire debet et onus.

{Benefit and burden ought to go hand in hand.)

(74.) Quicquid plantatur solo, solo cedit.

(
Whatever is planted in the ground becomes part of the

ground.)

(75.) Quicquid solvitur, solvitur secundum modum solventis

:

quicquid recipitur, recipitur secundum modum re-

cipientis.

{Whatever is paid, is paid according to the intention of the

party paying : whatever is received, is received according

to the inte7ition of the party receiving.)

(76.) Quilibet potest renunciare juri pro se introducto.

{A 7nan may ivaive a right establishedfor his oicn benefit.)

(77.) Quod ab initio non valet, in tractu temporis non con-

valescit.

{Time will not cure what is wrongfrom the beginning.)

(78.) Quod constat curiae opere testium non indiget.

{It is not necessary to ^^rove those things of which the court

takes judicial notice.)

(79.) Quod fieri non debet factum valet.

(
What ought never to have been done at all, if it has been

done, may be valid.)

(80.) Quod necessitas cogit, defendit.

( What necessity compels, it justifies.)

(81.) Quod subintelligitur, non deest.

{What is to be understood, is as good as if it were there.)
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(82.) Quod vanum et inutile est, lex non requirit.

{The law does not require lohat is vain and useless.)

(83.) Quoties in verbis nulla est ambiguitas, ibi nulla expositio

contra verba fienda est.

( When the language of a ivritten instrument is perfectly

plain, no construction ivill be made to contradict the

language.)

(84.) Ees inter alios acta alteri nocere non debet.

(^A man ought not to he prejudiced by ivhat has taken place

between others.)

(85.) lies judicata pro veritate accipitiu'.

{The decision of a court ofjustice is assumed to be correct.)

(86.) Eespondeat superior.

{A tiian must answerfor his dependents.)

(87.) Eex non potest peecare.

{The King can do no lorong.)

(88.) Eex nunquam moritur.

{The King never dies.)

(89.) Salus populi suprema lex.

{The welfare of the State is the highest law.)

(90.) Semper prsesumitur pro legitimatione puerorum.

{It is always to be presumed that children are legitimate.)

(91.) Sic utere tuo ut aKenum non Icedas.

{Make such a use of your own property as not to injure

your neighbour'' s.)

(92.) Simplex commendatio non obligat.

{Mere ptraise creates no liability.)

(93.) Solvitur secundum modum solventis.

{Payment is to be made as the payer pleases.)

(94.) Spondes peritiam artis.

{If your position implies skill, you must tise it.)

(95.) Ubi jus, ibi remedium.

{Where there is a rigJit, there is a remedy.)

(96.) Verba cbartarum fortius accipiuntur contra proferentem.

{The language of an instrument is to be taken strongly

against the person whose language it is.)

669
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(97.) Verba generalia restringuntur ad habilitatem rei vel

personse.

{^General words are to he tied down and interpreted accord-

ing to their context,^

(98.) Vigilantibus non dormientibus jura subveniunt.

{To get the laiv's help a man must not go to sleep over his

own interests.)

(99.) Vir et uxor consentur in lege una persona.

(^Husband and wife are considered one person in laiv.)

(100.) Volenti non fit injuria.

(jTAe ma7i who is the author of his own hurt has no right to

complain.)
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ABANDONMENT OF EIGHT TO LIGHT, 445.

ABANDONMENT TO UNDERWRITERS, 271 et seq.

ABATEMENT OF NUISANCES, 530.

ABROAD,
contracts made or torts committed, 631 et seq.

ABSENCE,
presumption of death from, 642 et seq.

ABUSE OF LEGAL PROCESS, 172.

ACCEPTANCE,
proposal not binding till, 4.

must be unqualified, 8.

within 4th section of Sale of Goods Act, 137 et seq.

of rent effects waiver of forfeiture, 369.

notice to quit, 111.

ACCIDENT,
alteration of wi'itten contract by, 399.

if inevitable, not actionable, 463.

when occurrence of, prima facie evidence of negligence, 464.
insurance against death by, 264.

to servant, liability of master, 486 et seq.

insurance against injiu'y by, 56.

ACCOMMODATION BILL, 160.

ACCORD AND SATISFACTION, 385 et seq.

ACCOLT^TABILITY,
of partners inter se, 94.

ACKNOWLEDGMENT BY JOINT CONTRACTOR, 409 et seq.

ace:nowledgments saving statute of limita-
TIONS, 402 et seq.

administration of foreign ASSETS, 034.

ADMINISTRATION OF JUSTICE,
contracts imiieding, are void, 189 et seq.

ADMIRALTY,
jurisdiction of Court of, as to salvage claims, 277.
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ADMISSIONS, Ql^etscq.

ADVERTISEMENT,
coutract by, 7.

relating- to betting, 223.
railway time-tables, 322.

ADVOWSONS,
sale of, 211.

AFFIRMATIONS,
by witnesses, when allowed, 209.
may amount to warranties, 242.

AFEIXINa MOVEABLES TO FREEHOLD, UG.

AGENCY OF NECESSITY, 54.

AGENTS. See Peincipal and Agent.

AGISTER,
rights and duties of, 297.

AGREEMENT,
what amounts to, 8 et seq.

AGRICULTURAL HOLDINGS ACT, 1883,
provisions of, as to fixtures, 349 et seq.

notice to quit, 109.

goods privileged from distress, 346.

AIR,
action for interference with, 447.

ALIMONY, 37.

ALTERATION OF TERMS
between creditor and debtor releases surety, 390 et seq.

ALTERATION OF WRITTEN CONTRACT,
what, fatal to validity, 397 et seq.

ALTERNATIVE NOTICE TO QUIT, 110.

ALTERNATIVE RATES, 307.

AMBASSADORS,
goods of, cannot be distrained, 344.
when Statute of Limitations runs in favotir of, 406.

AMBIGUITY,
latent and patent, 233.

AMUSEMENTS,
on Sunday, 233.

ANCIENT DOCUMENTS, 615.
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ANCIENT LIGHTS, 442 et scq.

Prescription Act (2 & 3 "Will. 4, c. 71), 443.

open spaces, 444.

cliiferent application of premises, ib.

eularg-ement, 445.

abandoament, ih.

suspension, 446.

derogation from grant, ib.

ANIMALS,
ferce naturce cannot be distrained, 344.

dogs, ib.

liability of owner for trespass of, 4-52.

"proper vice," 304.

ANTE-NUPTIAL CONTRACTS,
of wife, 50.

ANTICIPATION,
restraint on, 33 et seq.

APPRENTICE,
liability of, 16.

return of premium, 162.

APPROPRIATION,
of chattels sold, 326 et srq.

of lost goods may amount to larceny, 558.

APPROVAL,
sale of goods on, 331.

AQUARIUM,
must not go to, on Sunday, 213.

ARBITRATION,
one partner cannot bind firm to, 89.

contract to refer to, 189 et seq.

rights against barrister acting as arbitrator, 167.

under Railways Act, 1868 . . 608.

ARCHITECT,
appointment of, by public body, 31.

right of, to employ agent, 54.

cei-tificate of, 191.

ARRANGEMENT,
liabilities under deed of, 84.

ARTIFICIAL WATERCOURSES,
rights in, 441.

ASSAULT,
master responsible for, if committed by aorvant within geiicriil

scope of authority, 512.

in defence of, or to regain, freehold premiscH, 553 et srq.

S.—0. X X
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ASSIGNMENT,
of insurance policy, 261.

of chose in action, 378 et seq.

of lease, 369.

of bill of lading, 338.

of salaries, 178.

ATHEISM, 206 et seq.

ATTORNEY,
powers of, 633.

ATTORNMENT CLAUSE IN MORTGAGE, 99.

AUCTIONEER,
cannot sue on contract he has signed as agent, 123.

bidding revocable before hammer falls, 4.

liable for conversion, 567.

lots at auction knocked down to same person, 136.

unauthorised statements of, 53.

when seller has the right to bid, 4.

powers of clerk of, 56.

AUTHORITY,
wan-anty of, by agent, 78 et seq.

AVERAGE,
general, 279.

particular, 282.

AVOIDANCE OF CONTRACT,
by reason of impossibility of performance, 22.5 et seq.

BACCARAT,
is unlawful, 225.

BAIL,
indemnity to, void, 184.

BAILEE,
estoppel of, 657.

BAILIFFS,
who may act as, 349.

BAILMENTS, 289 et seq.

BANKER,
bound to honour customer's cheque, 425.
mistake as to customer's account, 170.

lien of, 214.

evidence of books of, 618.

BANK-NOTE,
transferable on delivery, 147.

subject of gift, 360.
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BANKRUPT,
contract by, on new consideration, to pay old debt, 166.

infant cannot be made, 21.

married woman may be made, 40.

threat to make a person, 25.

BARRISTER,
when, may sue for fee, 58, 1G7.

speeches of, privileged, 575.

not hable for negligence, 58, 107.

BEARER-BONDS,
negotiability of, 149.

BENEFICIAL CONTRACTS,
liability of infants on, 16.

BETTING, 2loetseq.

BETTING AND LOANS (INFANTS) ACT, 1892.. 19, 225.

BIDDINGS AT AUCTIONS, 4.

BILLS OF EXCHANGE,
agents' Liabilities on, 67.

consideration of, 159.

renewal of, 150.

time of payment of, 150.

taking overdue, 151.

notice of dishonour, 152 et seq.

alteration of, 400.

cancellation of, 400.

definition of, 149.

foreign, 637.

BILLS OF LADING, 338, 339.

BILLS OF SALE,
cannot be given for sum under 30?. . . 362 et seq.

must be attested and registered, ib.

consideration must be truly set forth, ib.

must be in accordance with prescribed form, ib.

must have schedule containing inventory attached, ih.

BILL-POSTING,
agreement to let hoarding for, 111.

BLASPHEMT, 207.

BOARD AND LODGING,
not an " interest in land," 131.

BOARDING HOUSE,
is not an inn, 302.

BOOKS,
copyright in, 544.

BORROWING, 292.

BOUGHT AND SOLD NOTES, 123.

xx2
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BREACH OF PROMISE TO MARRY,
promise need not be in writing, 416 et seq.

corroboration of plaintiff's evidence necessaiy, 418.

defences, 417.

damages, 419.

married man may be sued for, 418.

infant not liable for, 18.

BRIBERY,
agent accountable to principal for bribes, 63.

bj' partner, 89.

vitiates contracts, 178.

BROKER,
may bind parties within Statute of Frauds, 123.

may be liable as principal, 7 1

.

person buying from, not allowed to set off against principal, 74.

transactions on Stock Exchange, 220.

right of, to recover differences, 63.

right of, to commission, 183.

BUILDING. See Ancient Lianrs.

BUILDING CONTRACTS, 286.

BUILDING SOCIETIES,
infant may be member of, 19.

compulsory reference in the case of, 193.

BYE-LAWS,
validity of, in restraint of betting, 224.

CAB OTV^NER,
liability for negligence of driver, 510.

CALLS ON SHARES,
liability of infant to pay, 20.

CAMPBELL'S (LORD) ACT, 606.

CANCELLATION OF BILLS OF EXCHANGE, 400.

CANDIDATE,
agi-eement to appoint, by subscribers to charity, 177.

CAPACITY OF PARTIES,
to contract, 12 et seq.

CARELESSNESS OF BAILEE, 289 et seq.

loss of money through, 169.

CARRIAGE,
accident owing to defective, 462.

innkeeper's liability for, 299.

master's liability for driver's negligence, 508.
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CAERIERS,
common, are insurers, 304.
liability of infants as, 20.

special contracts with, 307 et seq.

Land Carriers Act (II Geo. 4 & 1 Will. 4, c. 68). .308, 311.
Railway and Canal Traffic Act (17 & 18 Vict. c. 31), ih.

of passengers, liability of, 462 et seq., 499 et seq. Sjc also

Railway Company.
as agents of vendees, 142, 143.

lien of common, 214.

CAVEAT EMPTOR, 249.

CERTIFICATE OF ARCHITECT, 191.

CERTIFICATE OF SHARES,
binds company, 652, 658.

CHAIN CABLES,
implied warranty on sale of, 253.

CHAMPERTY, 178.

CHARACTER,
of servant may be privileged communication, 576.

evidence of, though hearsay, 617.

impeaching, of girl in seduction case, 534.

CHARITY,
agreement as to voting by subscribers to, 177.

gifts to, not within 27 Eliz. c. 4. . 367.

CHARTER-PARTY,
agent's liability on, 70, 81.

construction of, 239.

CHATTELS,
found on land, 559.

CHEMIN BE FER,
when unlawful, 225.

CHEMISTS,
law regulating, 167.

CHEQUE,
in hands of holder for value, 150.

refusal of banker to honour, 425.

alteration of, 397.

cashing of, by banker tlirough mi>take, 170.

as subject of gift, 356.

CHILDREN,
parent's liability to support, 106.

contributory negligence of, 473 et seq.

contracts of infants, \2 et seq.

custody of, 180.

CHOSE IN ACTION,
assignment of, 378 et seq.
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CHRISTIANITY,
part of the law of Euglaud, 200 et neq.

immorality, 185.

slavery, 207.

Sunday contracts, 211 et scq.

cremation, 210.

Jews in Parliament, 209.

simony, 210.

CLAIM OF RIGHT, 591.

CLERGYMAN. See Atheism and Simony.

CLERK. See Master and Servant.

CLIENT,
rights of, against legal adviser, 58.

lien of solicitor on papers of, 214.

gift by, to solicitor, 357.

CLOAK-ROOM,
liability of railway company for articles deposited at, 3 1

1

CLUBS,
liability of members on contracts, 58.

betting by members of, 221.

COACHMAN,
authority of, 53.

COHABITATION,
past, no consideration, 166.

future, illegal consideration, ib.

liability of man for contracts of kept woman, 49.

COLLISIONS AT SEA, 472.

COLONIAL LAW, 638.

COMBINATIONS,
in restraint of trade, 197.

COMMERCIAL TRAVELLER,
lien of hmkeeper on goods of, 301.

C0M3I0DATUM, 292.

COMMON EMPLOYMENT,
doctrine of, 486.

Employers' Liability Act, 1880.. 488.

volunteers, 498.

COMPANY. See Coepoeation.

COMPENSATION,
covenant to pay, 194.

for damage by rioters, 485.

COMPROMISE OF CLAIM,
by or on behalf of infant, 2 1

.

by urban authority, 32.

is a vaUd consideration, 15cS.
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COMPULSION,
agreement made under, 357.

paymentmade under, 164, 173.

references imder, 189.

CONCEALMENT,
of defects in contracts of sale, 542.

from insurers, 265, 269.

CONDITIONS,
limiting liability, 318.

CONDITIONS PRECEDENT, 254.

CONDUCT,
estoppel by, 647 et seq.

CONSENT,
reality of, 168 et seq.

CONSIDERATION,
when necessary, and what is sullicieut, 157.

money recoverable for failure of, 162.

moral, 166 et seq.

past, 163 ct seq.

illegal, 182.

immoral, 186.

continuing, 165.

necessary to bond in restraint of trade, 194.

of gixaranties, 119.

of bills and notes, 159.

of bills of sale, 362.

CONSIGNMENT NOTE, 231.

CONSPIRACY,
commercial, 198.

CONSTRUCTION OF WRITTEN CONTRACTS, 239 et seq.

CONSTRUCTIVE ACCEPTANCE, 141.

CONSTRUCTIVE TOTAL LOSS, 272.

CONTEMPT OF COURT, 180.

CONTRACT OF SALE,
operation of, 326 et seq.

CONTRACTOR,
emi:)loyer of, not generally resiJonsible for negligence of, 502 ct seq.

CONTRIBUTION,
between co-sureties, 396.

no, between wrong-doers, 599 et seq.

CONTRIBUTORY NEGLIGENCE, 468 et seq.

founded on volenti nonfit injuria, 470.

when plaintift' may recover in spito of, ib.

supposed doctrine of identification, 472.

of children, 473 et seq.

of parents, 475.

of guest staying at inn, 299.
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CONVERSION,
what amoimts to, 564.

innocence of defendant no excuse, ih.

COPYRIGHT, 543 et seq.

CORPORATION,
must generally contract by seal, 27 et seq.

exceptions to rule, ib.

PubUc Health Act, 1875, ib.

not a " person," ib.

contracts ultra vires, 32.

liable for malicious prosecution, 594.

projected liability of members of, 90.

estoppel of, 652.

CORROBORATION,
necessary, of promise to marry, 418.

COSTS,
when payable by married woman, 42

.

solicitors', 406.

COUNSEL. See Baeeistee.

COUNTY COUNCILLOR,
slander by, 577.

COVENANTS,
running with land, 371 et seq.

waiver of breach of, 367 et seq.

to repair, 258.

not to assign term, 369.

personal, 374.

restrictive, 377.

damages on breach of, 433.

COVERTURE,
affects women's rights to contract, 33 et seq.

CREDIT,
effect of sale of goods on, 405.

given to married woman, 49.

given to agent, 65 et seq.

mutual, 73.

CREDITORS, GIFTS DEFRAUDING, 362 et seq.

CREMATION, 210.

CRIME OF SERVANTS, 512.

CROPS,
contracts for sale of, when within 4th section of Statute of
Frauds, 128 et seq.

distraining, 346.

CROWDS,
responsibility for coUectiag, 461.

CUMULATIVE PENALTIES, 589 et seq.
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CUSTODY OF CHILDREN, 180.

CUSTOM,
evidence of, to explain or add incidents to written contracts,

234 et seq.

conditions of, valid, 237.

may raise implied warranty, 251.

DAMAGE,
caused by rioters, 485.

consequential, 422 et seq.

remoteness of, ib.

DAMAGES,
against unaiithorised agent, 82.

on breach of warranty, 244.

against railway company, 324.

on discharge of servant, 415.

in action for deceit, 543.

in conversion, 568.

in actions for defamation, 573.

measure of, in contract, 422 et seq.

measure of, in tort, 603 et seq.

for breach of promise of marriage, 419.

for seduction, 534.

for malicious prosecution, 596.

DAMAGE FEASANT, 552.

DAMNUM SINE INIURIA, 437 et seq.

DANGEROUS PREMISES, 475 et seq.

DANGEROUS SUBSTANCES,
carriers need not receive, 306.

brought on land, responsibility for, 449 et seq.

DAYS OF GRACE,
on bills of exchange, 150.

on insurance policies, 262.

DEATH,
of proposer before acceptance of offer, 7.

of partner, 92.

of tort-feasor, rights against his representatives, 442.

of principal revokes agent's authority, 46.

presumption of, 642 et seq.

DEBENTURES,
when an " interest in land," 130.

breach of contract to take, 428.

DEBT,
assignment of, 378 et seq.

relinquishment of, not payment within Statute of Frauds, 143.

interest on, when chargeable, 428.

"DEBT, DEFAULT, OR MISCARRIAGE," U2 et seq.

DECEASED PERSONS,
declarations of, when evidence, G19 et seq.
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DECEIT,
action for, 535 et seq.

DECREE NISI, 39.

DEDICATION OF WAY TO PUBLIC, 625.

DEED,
acknowledged by married woman, 35.

consideration not necessary, 157.

illegality vitiates, 176 et seq.

how varied or discharged, 234.

defrauding creditors, 362 et seq.

estoppel by, 646 et seq.

sohcitor's lien on, 214.

DEED OF ARRANGEMENT,
liabilities of creditors under, 84.

DEFAMATION,
slander and libel, 569 et seq.

privileged communications, 575 et seq.

publication to third party, 570.

Acts of 1881 and 1888 as to libels in newspapers, 573.

DEFECT,
latent, 462, 477.

general warranty does not extend to obvious, 242.

BEL CREDERE AGENT,
his undertaking not within Statute of Frauds, 116.

DELEGATION,
of agent's authority, 55.

DELIVERY,
within the Sale of Goods Act, 1^7 et seq.

necessary to effect gift, 355.

DELUSIONS,
contracts by persons subject to, 24.

DENTISTS,
law regulating, 167.

BEFOSITUM, 290.

DEROGATION,
from grant, 446.

DESCRIPTION,
of party to agreement, 119.

warranty on sale of goods by, 251.

when property passes on sale of goods by, 326 et seq.

DESIGNS,
copyright in, 546.

DEVIATION,
in building contracts, 286.

of ship, 275 et seq.

of servant in respondeat superior case, 508.



INDEX. 683

DirrERENCES ON STOCK EXCHANaE,
broker's right to recover from principal, 63.

DIRECTORS,
liability of, for secret profits, 64.

liability of, to sliareholders, 405, 539.

DISCHARGE OF CONTRACTS,
accord and satisfaction, 385.

tender, 388.

DISCHARGE OF SERVANTS, 411 el neq.

DISEASE,
communication of venereal, 187.

DISHONOUR, NOTICE OF,
when excused, 152 et seq.

rules as to notice of, 153.

DISHONOURED BILL,
negotiation of, 152.

DISMISSAL, WRONGFUL,
action for, 411 et seq.

DISSOLUTION OF PARTNERSHIP, 92.

DISTRESS,
guest's goods at inn, 302.

things privileged, SiO e( seq.

tresjjass ab ifiitio, 346, 549 et seq.

mortgagee's power of, 99.

removal of goods to avoid, 347.

Act of 1888 (51 & 52 Vict. c. 21) . .347.

DIVERTING STREAM, 439.

DIVISIBLE CONTRACTS, 284.

DIVORCE,
restores woman to position oi/etiie sole, 35.

right of, governed by domicile, 635.

DOCTOR,
gift by patient to, 358.

DOCUMENTS OF TITLE,
what are, within Factors Act, 1889. .75.

effect of transfer of, 77.

ancient, 615.

DOGS,
may bo distrained, 344.

bites of, responsibility of owners for, 452.

alleged right to keep ferocious dog, 453.

DOMICIL, 639.

LONATIONES,
inter vivos, 355.

mortis causd, 359.
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DORMANT PARTNERS, 85.

DOUBLE VALUE,
action for, 112.

DRAINAGE,
defective, on lease of house, 257.

DRAMATIC PRODUCTIONS,
copyright in, 547.

DRUGGISTS,
law regulating, 167.

DRUNKARDS,
contracts of, 25.

DURESS,
contract obtained by, 25.

money obtained by extortion, 173.

in case of gift, 357.

DUTY,
of partner to firm, 88.

DYING DECLARATIONS, 616.

EARNEST, 143.

ECCLESIASTICAL MATTERS,
evidence admissible in, 614.

EDUCATION,
of infant, 14, 607.

ELECTION,
between principal and agent, 70.

by subscribers to charity, 177.

bribery at, 178.

on breach of covenant, 433.

ELECTRICITY,
liability for damage caused by, 450.

EMERGENCY,
when agent can employ sub-agent in case of, 55.

EMPLOYERS' LIABILITY ACT, 1880. .488 e< «<?.

ENGINES,
damage from sparks of, 518.

ENTRIES,
by persons since deceased, when evidence, 619 et seq.

ENVELOPE,
and letter are one document, 123.
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ESTOPPEL,
by record, 646 et seq.

by deed, ib.

by conduct, ib.

by negligence, 654.

of partners, 85.

of bailee, 657.

EVIDEjSTCE,
hearsay, 611 et seq.

declarations by persons since deceased, 619 et seq.

presumptions of death, 642 et seq.

oral, to explain or vary written contracts, 230 et seq.

of custom, 234 et seq.

separate documents containing contract cannot be connected by
oral evidence, 124 et seq.

of plaintiff in breach of promise case must be corroborated, 418.

EXECUTED COXSIDEKATION,
when it will support a promise, 163 et seq.

EXECUTION, 553 et seq.

EXECUTORS,
notice to quit given by, 109.

EXONERATION,
by breach of contract, 418.

EXPULSION,
of partner, 94.

EXTORTION. SeelBTmEss.

EXTRAS,
Iq building contracts, 286.

FACTORS,
set-oflF against principal, 71 et seq.

definition of, 75.

lien of, 214.

FACTORS ACTS (6 & 7 Geo. 4, c. 94 ; 5 & 6 Vict. c. 39 ; 40 & 41

Vict. c. 39 ; and 52 & 53 Vict. c. 45) . .75.

FAILURE OF CONSIDERATION, 162.

FALSE IMPRISONMENT,
action for, 592 et seq.

FALSE REPRESENTATION. See Featjd.

FEAR. See Dueess.

FEES,
right to sue for, 58.
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FELONY,
contract to compound, illegal, \%\ et seq.

where tort is also, civil remedy suspended, 581 ct scq.

FENCING.
duty of railway company, 467.

duty of occupiers, 517.

FERTILISERS AND FEEDING STUFFS ACT, 1893 (56 & 57
Vict. c. 56).. 252.

FINDER,
right against all except true owner, 558.

may be guilty of larceny, ih.

FIRE,
negligent keeping of, 518, 521.

FIRE INSURANCE, 191, 265 et seq.

FIXTURES,
tenant's right to remove, 98.

cannot be distrained, 341.

definition of, 353.

FOOD,
warranty on sale of, 250.

FORBEARANCE TO SUE,
obtaining from creditor, 117.

sufficient consideration to support promise, 158.

FORCIBLE ENTRY, 552.

FOREIGN CONTRACT, 631 et seq.

FOREIGN LAW,
how proved, 637.

FOREIGN PRINCIPAL,
rights against agent of, 67.

FORFEITURE, WAIVER OF, 367 et seq.

relief against, for not insuring, 264, 268.

FORGERY,
cannot be ratified, 57.

FORGETFULNESS,
recovery of money paid through, 169.

FORMATION OF CONTRACT, 3 et seq.

FRAUD,
of infant, 20.

of married woman, 38.

may be presumed from inadequacy of consideration, 161.

liability of principal for fraud of agent, 59.

fraudulent profits by agents, 63.

oral evidence admissible to prove, 233.

gifts defrauding creditors, 362 et seq

.
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FRAUD

—

continued.

action for deceit, 535 et seq.

responsibility for reckless assertions, 539.

in company's prospectus, 538.

may sometimes be committed with impunity, 537.

rescinding contract on ground of, 541.

fraudulent preference, 365.

removal of goods to avoid distress, 347.

prevents estoppel, 650.

FRAUDS, STATUTE OF (29 Car. 2, c. 3),
" debt, default, or miscarriage," 112 cf seq.

" memorandum or note in WTiting," 118 e^ seq.

interests in or concerning land, 128 cf seq.

agreement not to be performed within year, 131 ct seq.

"signed by the party to be charged," 1 19 et seq.

"goods, wares, and merchandises," 133 et seq.

goods not yet in existence, 144 et seq.

several articles sold at same time, 133.

variation of wiitten contract by parol, 125.

earnest and part payment, 143.

effect of part performance, 127.

acceptance and receipt, 137 et seq.

leases not in writing, 104 et seq.

representations as to another's solvency, 535.

contract contained in several documents, 124 et seq.

pleading, 127.

FRAUDULENT PREFERENCE, 365.

FRIENDLY SOCIETIES,
compulsory arbitration in the case of, 193.

insurance policies issued by, 262.

FRJJCTUS IXBUSTSIALES,
are chattels, 129.

FEUCTUS NATURALES,
before severance are land, 129.

after severance are chattels, ib.

FUNERAL EXPENSES,
liability of husband for wife's, 49.

not recoverable vinder Lord Campbell's Act, 607.

GAMING CONTRACTS,
generally enforceable at common law, 215 et seq.

Act of 1845 (8 & 9 Vict. c. 109). .216.

Act of 1892 (55 Vict. c. 9). .218.

recovering deposit, 215.

null and void, but not altogether illegal, 218.

GAS,
damages for escape of, 451.

damage to road, 628.
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GAS METERS,
cannot be distrained, 345.

GIFTS,
by husband to wife, 36.

donatio inter vivos, 355 et seq.

donatio mortis causa, 359.

defrauding creditors, 362 et seq.

GOODS, SALE OF. Sec Feauds, Statute or.

GOODWILL,
as between partners, 95.

rights on sale of, 197.

GEACE,
days of, 150.

on insurance policy, 262.

GRANT,
derogation from, 446.

GRATUITOUS BAILMENT, 289 et seq.

GROWING CROPS,
sale of, 128.

damage to, by game, 192.

privileged from distress, 341.

GUARANTIES,
distinguished from indemnity, 115.

guaranty must be in writing, 112 et scq.

consideration need not appear in document, 119.

promise to debtor not within statute, 116.

del credere agents, 116.

guaranty must be accepted, 117.

alteration of terms between creditor and debtor, 390 ct scq.

misrepresentation to, or concealment from, surety, 392.

giving time to debtor, 393.

debt released or satisfied, 393.

surety's interest prejudiced, 394.

continuing guaranties, ib.

guaranties to or for a firm, 395.

death of surety, ib.

transfer of securities to siirety, 396.

calling on co-sureties for contribution, 396.

GUARDIANS,
contracts of board of, 27.

of infants, 180.

GUEST. See Inns and Innkeepees.

HEARSAY,
not generally admissible in evidence, 611.

exceptions to rule, 612 et seq.
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HIGHWAY,
agreement to •withdraw prosecution for non-repair of, 1S3.

what is, 624.

dedication of, 625.

ownership of, 624.

reiDaii' of, 626.

extinguishment of, 627.

surveyor of, 480 et scq.

dangerous pit near, 476.

HIRE AND PURCHASE AGREEMENTS, 77, 296.

HIRING OF GOODS. Fiee Bailments.

HIRING OF SERVANTS, 411 f^ seq.

HOLDER FOR VALUE,
what constitutes a, 148, 160.

HOLDER IN DUE COURSE, 160.

HOLDING OUT. See Paetneeship.

HOLDING OVER,
remedy against tenant for. 111.

HORSE,
bailment of, 290.

innkeeper's liability for, 299.

infant may be liable for hire of, 14.

power of servant to bind master by warranty of, 52.

what meant by warranty of soundness, 243.

liability of owner for trespass of, 454.

sale of, in market overt, 662.

HOTELS. See Inns and Innkeepees.

HOUSE,
implied warranty of fitness on letting furnished, 257.

HUNDRED,
liability of, for riots, 485.

HUSBAND AND WIFE,
contracts between, 36.

gifts by husband to wife, 36.

wife as husband's agent, 44 et seq.

necessaries for wife, ih.

Act of 1870.. 39.

Act of 1882.. 39.

Act of 1893.. 41.

restraint of marriage, 203 et seq.

insuring each other's life, 260.

gifts to, 358, 361.

breach of promise of marriage, 416 ei seq.

separate property, 33 et seq.

ante-nuptial debts and liabilities, 50.

marriage brokerage contracts, 205.

foreign marriages, 635.

S.—C. \ Y
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ICE ACCIDENT,
in street, 456.

on railway platform, 4G6.

IDENTIFICATION,
supposed doctriae of, 472.

IGNORANCE,
money paid under mistake of facts can be recovered, 168.

but not money paid under mistake of law, ib.

conti'acts made under, 227.

ILLEGALITY,
contracts against public policy, 176 et seq.

statutory and common law, \'6\ et seq.

ultra vires, 183.

immoral contracts, 185.

contracts impeding administration of justice, 189 et seq.

restraint of trade, 194 et seq.

marriage, 203 et seq.

wagering contracts, 2\b et seq.

ILLNESS,
an excuse from performance of contract, 227.

IMMORALITY, 185, 186 et seq.

IMPLIED CONTRACTS, 11, 32.

IMPLIED WARRANTIES,
liability of agent on, 78 et seq.

on sale of goods, 248 et seq.

on letting furnished house, 257-

in marine insurance, 2C9.

IMPOSSIBLE CONTRACTS, 225 et seq.

IMPRISONMENT,
for non-payment of costs, 39.

false, 598.

INATTENTION,
by servant to master's business, 413.

INCOMPLETE CONTRACT, 10.

INCONVENIENCE,
when damages may be recovered for personal, 324.

INDEMNITY,
fire insurance is a contract of, 265.

distinguished from guarantee, 115.

to bail, void, 184.

by assignee of lease, 375.

INFANTS,
torts of, 20.

parents' liability to support, 166.

contracts of, 12 et seq.

bankruptcy of, 21.

custody of, 180.

negligence of, 473 et seq.
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INFANTS' RELIEF ACT, 1S74..17.

INFERRED CONTRACTS, 11.

INJURIA SINE BAMNO, 437 (t seq.

INNS AND INNKEEPERS, 298 et seq.

injury caused to gucsfc, 479.

INSANE PERSONS,
contracts of, 22 et seq.

INSTRUCTION,
when a "necessary," 14.

INSURANCE,
life, 259 et seq.

fire, 265 et seq.

marine, 269 et seq.

accident, 56.

INSURANCE BROKERS,
have general lien, 214.

INTEREST,
inland, 128.

when creditor entitled to charge, 428, 429.

accrual of, stopped by valid tender of debt, 390.

nece.ssity for, in life insiirauce, 259.

on judgment, 409.

INTERPRETATION OF CONTRACTS, 230 et seq.

INTERROGATORIES,
can be administered to infant, 2 1

.

INVITATION TO ALIGHT, 465.

JEWS,
factitious difficulties placed in the way of, becoming Members of

Parliament, 209.

JOB MASTER,
duty of, who lets out carriages, 464.

JOINT CONTRACTORS,
acknowledgments by, 409 et seq.

judgment against, 649.

JOINT OWNERS,
not necessarily partners, 85.

JOINT TENANCY,
does not create partnership, 86.

leases in case of, 100.

right of survivorship, 101.

leases by joint tenants, 101.

how dissolved, 103.

notice to quit given by one joint tenant, 107.

y y2
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JOINT TORTFEASORS, 599 et i^eq.

JUDGE,
province of, in "necessaries" case, 14.

negligence case, 464.

is to construe documents, 239.

what he ought to do when tort is also a felony, 581 et seq.

JUDGMENT,
effect of former, as estoppel, 64 G ct seq.

form of, against married woman, 38.

interest on, 409.

JUDICIAL SEPARATION,
restores woman to position oifeine sole, 35.

JURISDICTION,
agreement to oust, of Courts void, 189 et seq.

of magistrates ousted by claim of right, 591.

appearance without protest, 640.

JUS TERTII, 560.

JUSTICES OF THE PEACE,
actions against, conditions of bringing, 591.

entitled, to notice of action, Ih.

claim of right ousts jurisdiction of, ib.

KEY,
when delivery of, sufiBcient, 360.

KNOWLEDGE OF AGENT,
when imputed to his principal, 56.

LABOUR. See Woek.

LADING, BILLS OF, 338, 339.

LAND,
infants' rights and liabilities, 19.

interest in, contract for, 128 et seq.

recovery of, 407.

negligent uses of, 475 et seq.

support of, action for disturbance of, 522 et seq.

covenant running with, SJl et seq.

rights of light over, 442 et seq.

owner of, entitled to chattels found in, 559.

LAND CARRIERS ACT (11 Geo. 4 & 1 Will. 4, c. 68). .307 et seq.

LANDLORD AND TENANT,
leases required to be in writing, 104 et seq.

tacit extension of leases, 108.

tenant estopped from disputing landlord's title, 653.

who liable for nuisance on demised premises, 514 et seq.

waiver of forfeiture, 367 et seq.

implied warranty of fitness on letting furnished house, 257.

tenancy at will converted into yearly tenancy, 108.
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LANDLORD AND T'E.'SK^T—continued.
notice to quit, 109 et seq.

things privileged from distress, 340 et seq.

removable fixtures, 349 ct seq.

covenants running -with land, Z7l et seq.

measure of damages, 428.

licences, 286 cf seq.

liability for accidents, 514.

LARCENY,
finder may be guilty of, 558.

tort, amounting to felony, .581 ct seq.

recovering stolen goods, 561.

LATENESS OF TRAINS, 320 et seq.

LATENT AMBIGUITY,
oral evidence admissible to prove, 233.

LAW,
foreign, how proved, 637.

mistake of, 168 ct seq.

LAWYERS,
rights and liabilities of, 58.

LEASE,
assignment of, 369.

by joint tenants, 101.

for more than three years not in writing, 104 et seq.

tacit extension of, 108.

distinguished from licence, 110, 287.

by mortgagor, 96 ct seq.

of furnished house, implied warranty on, 257.

position of lessee when an infant, 19.

LECTURE,
rights as to public, 546.

LEGITIMACY, 639.

LENDER, 292.

LETTER,
contract by, 6.

envelope and, one document, 123.

publication of libel in, 570.

LEVEL CROSSING,
accident at, 465.

LEX LOCI CONTRACTUS and LEX LOCI FORI, 631 et seq.

LIBEL. Sec Defamation.

LICENCE,
distinguished from lease, 110.

revocability of, 286 et seii.

licensee suing third party, 288.

licensee suing for personal injuries, 477.
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LIEN,
cominodatory has no, for autecedent debt, 293.

innkeeper's, 301.

general and particular, 214.

solicitor's, 214.

on policy of insurance, 265.

LIFEBOAT CREW,
may be entitled as salvors, 278.

LIFE INSURANCE, 259 et seq.

LIGHTS, ANCIENT, 442 et seq.

LIMITATIONS, STATUTES OF, 402 ct seq.

LIQUIDATED DAMAGES, 430 ct neq.

LLOYD'S, 237.

LOAN,
infant not liable to repay, 16, 19.

on terms of sharing profits, 87.

of servants, 511.

duties of borrowers, 292.

lenders, 293.

LOCAL BOARDS,
contracts of, 27.

duties of, 628.

LOGATIO OPEPaS FACIENBI, 296.

LOCATIO REI, 295.

LODGER,
contract to let furnished lodgings within Statute of Frauds, 130.

but not contract for board and lodging merely, ib.

Lodgers' Goods Protection Act (34 & 35 Vict. c. 79), 345.

LODGING HOUSE.
is not an inn, 302.

LORD CAMPBELL'S ACT, 606.

LORD'S DAY,
Act of Charles II. (29 Car. 2, c. 7). .211 et seq.

persons to whom Act applies, 212.

ordinary calling, 212.

contract must be complete on Sunday, 213.

exception in favour of provisions, 213.

Sunday amusement and recreation, ib.

LOTTERIES,
declared public nuisances by 10 & 11 Will. 3, c. 171.. 223.

Art Union Lotteries allowed, 224.

agreement as to, illegal, 184.



INDEX. 695

LUGGAGE,
personal, what is, 316.

under passenger's own control, 315.

porter taking charge of, 316.

cloak rooms, 317.

loss off line, 319.

loss of, at inn, 298 et seq.

LUNATICS,
contracts of, 22 et seq.

MACHINERY,
hire of, 110.

generally cannot be distrained, 345.

MAGISTRATES. See Justices of the Peace.

MAINTENANCE, 178.

MALICE. See Privileged ColI^^:^^ICATION asd Malicious Peosecu-
TION.

MALICIOUS PROSECUTION, 592 etseq.

MANAGER,
of mine, authority of, 53.

of sliip, authority of, ib.

MANDATUJI, 291.

MAN-TRAPS,
responsibility of person setting, 476.

MANUFACTURED GOODS,
warranty on sale of, 250.

MARINE INSURANCE,
when concealment or misrepresentation vitiates policy of, 269

et seq.

MARKET OVERT,
sale in, 561.

effect of prosecuting thief to conviction, ib.

horses, 562.

MARKETS,
exclusive right of holding, 202.

MARRIAGE,
of lunatic void, 23.

obtained by dure.«8, 26.

contract in restraint of, 203 et seq.

to bring about, 205.

breach of promise of, 18, 416 et seq.

contract relating to separation, 205.

is a valuable consideration, 158.

iif British subjects abroad, 419, 635.
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MARRIAGE SETTLEMENT,
by infant, 18.

setting aside, 542.

MARRIED WOMEN,
contracts of, 33 et seq.

fraud of, 38.

bankruptcy of, 40.

specific performance against, 38.

torts of, 50.

MASTER AND SERVANT,
when writing necessary to contract, 132.
Avhen servant binds master by giving warranty, .52.

custom as to domestic servants, 237.
what justifies summary discharge of servant, 411 ct acq.

respondeat superior, 507 et seq.

doctrine of common employment, 486 et seq.

Employers' Liability Act, 1880.. 488.
Workmen's Compensation Act, 1897. .494 et seq.

interference with relation of master and servant, 200, 603.
seduction, 532 et seq.

fii'es caused by servants, 522.

crime of servant, 512.

MASTER OF SHIP,
aiithority of, to bind owner, 53.

liability of, 511.

MATERIAL ALTERATION,
of document, 397 et seq.

MAXIMS OF THE LAW. See Appendix, 663 et seq.

MEASURE OF DAMAGES,
against unauthorised agent, 82.

in contract, 422 et seq.

in tort, 603 et seq.

MEDICAL PRACTITIONERS,
right of, to recover fees, 167.

gift to, by patient, 358.

MEMORANDUM IN WRITING,
what sufficient, to satisfy Statute of Frauds, 118 et seq.

MERCANTILE AGENT,
meaning of, within Factors Act, 1889. .75.

MERCANTILE CUSTOM,
oral evidence of, to explain document, 230 et seq.

MERCHANDISE MARKS ACT, 252, 512.

MESS,
liability for goods supplied to officers', 58.

MINES,
within Stannaries of Devon and Cornwall, 90.

authority of manager of, 53.

MINORITY. See Infants.
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MISCONDUCT,
of salvors, 278.

of servant, 412.

MISDEMEANOUR, COMPOUNDINa, 183.

MISREPRESENTATION. See Feaud.

MISTAKE,
money paid under mistake of fact may be recovered, but not

money paid under mistake of law, 168 et seq.

alteration of docum.ent by, 399.

MONTH,
meaning of, in contracts, 241.

MONTHLY TENANCY, 110.

MORAL OBLIGATION,
will not support promise, 166.

MORTGAGES,
infants', 19.

mortgagor's tenants, ^Q et scq.

Act of 1881.. 99.

provisions of Judicature Act as to, 100.

limitation of rights imder, 408.

lien of mortgagee, 265

MOTIVE,
generally immaterial, 199.

MURDERER,
cannot take benefit from his crime, 263.

MUSICAL COMPOSITIONS,
copyright in, 547.

MUTUAL CREDIT, 73.

MUTUAL MISTAKE, 170.

MUTUALITY, 8.

MUTUUM, 292.

NECESSARIES,
for wife, 44 et seq.

for infant, 12 et seq.

for ship, 53.

for lunatic, 24.

NEGLIGENCE,
of lawyers, 58.

estoppel by, 647 et seq.

of railway companies, 462, 499, 519.

duties of judge and jury in action for, 464.

contributory, 468 et seq.

in carrying out building operations, 524.

of bailees, 289 et seq.

of contractors, 481.

of innkeepers, 298 et seq.
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NEGOTIABLE INSTRUMENTS,
liability of married woman on, 50.

rights as regards principal and agent, 67.

transferable on delivery, 147 et seq.

nemo dat quod non habet, 147.
various kinds of, 148.

restricting negotiability, 150.

cancellation and alteration, 400.

NEWSPAPER,
libel in, 573.

copyright in, 548.

NON-REPAIR OE HIGHWAY, 481.

NOTICE,
to quit, 109 et seq.

of dishonour, 152 et seq.

of abandonment, 272.
what sufficient, on discharge of servants, 411 et seq.

under Employers' Liability Act, 492.

Workmen's Compensation Act, 496.

NOVATION, 384.

NUISANCE,
action for public, 527 et seq.

obstructing ancient lights, 442 et seq.

removing support, 522 et seq.

ruinous premises, 514 et seq.

sparks from engines, 518 et seq.

created by occupier, 516.

when authorized by statutory authority, 518, 530.

on highway, 628.

OATHS, 209.

OBJECT,
legality of, 176 et seq.

OCCUPIER OF PREMISES,
liability for accidents, 514.

OFFER. See Peoposal.

OFFICERS' MESS,
liability for goods supplied to, 58.

OFFICERS OF THE COURT,
mistakes by, 175.

ORAL EVIDENCE,
to connect written documents, 124 et seq.

effect of, on written contract, 230 et seq.

OVERCROWDING,
of railway carriage, 462.

OVERDUE BILLS,
negotiation of, 151.
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PAINTING,
copp'ight in, 549.

PARAPHERNALIA, 36.

PARENT,
not liable for necessaries supplied to infant child, 1G6.

may bring action under Lord Campbell's Act, 606.

contributory negligence of, 475.

PARLIAMENT,
bribery at elections, 178.

PAROL EVIDENCE. See Oeal Evidence.

PARSON. See Sdiony.

PARTIES TO CONTRACT,
capacity of, 12 et seq.

PARTITION. Sec Joint Tenancy.

PARTNERSHIP,
definition of, 85.

sharing in profits not conclusive evidence oi, tb.

Bovill's Act (28 & 29 Vict. c. 86) repealed, 86.

duties of retiring partners, 90.

rules for determining existence of, 86.

dissolution of, 92.

interests and duties of partners, 93.

position of infant partner, 20.

retirement from, 94.

PARTNERSHIP ACT, 1890 (53 & 54 Vict. c. 39). .84 et seq.

PART-PAYMENT, 143, 402.

PART-PERFORMANCE, 29, 106, 127.

PASSENGERS, CARRIERS OF, 462 ct seq.

PASSENGERS' LUGGAGE. See Luggage.

PAST CONSIDERATION,
when, will support promise, 163 et seq.

PATENT,
implied warranty on sale of, 249.

PATENT AMBIGUITY, 233.

PA"VVNBROKERS,
pawTiing at common law, 293.

Pawnbrokers Act, 1872 (35 & 36 Vict. c. 93). .294.

owner may recover thing stolen and pawned, ib.

imijlied warranty on sale by, 246, 248.

PAYMENT,
in cash, 54.

writing unnecessary when part-payment, 143.

of bills of exchange, 150.

revival of old debt by part-payment, 402.

what sufficient, to constitute a satisfaction, 385 et seq.

vendor's right to retain goods until payment, 335.
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PEDIGEEE,
hearsay, when evidence to prove, 614.

PENALTIES, 589 et seq.

PENALTIES AND LIQUIDATED DAMAGES, 430 et seq.

PENALTY,
may imply prohibition, 183.

PERCOLATING WATER,
rights regarding, 441.

PERFORMANCE,
within Statute of Frauds, 106.

suing before day of, 419 ct seq.

impossibility of, 225 et seq.

PERISHABLE GOODS,
cannot be distrained, 344.

liability of carrier for deterioration of, 305.

PERSONAL ACTIONS, 442.

PERSONAL COVENANTS, 374.

PERSONAL INJURIES, 462 et seq., 486 et seq.

PERSONAL SERVICES,
when fulfilment of, excused, 227.
married woman's rights for, 35.

contracts for, not assignable, 383.

PHOTOGRA.PHER,
may not sell or exhibit negatives, 1 1

.

who is the author of a photograph, 548.

PICKETING,
illegaUty of, 201.

PILOT,
not generally entitled to salvage, 278.
ship compulsorUy under management of, 471.

PLATFORM,
railway, accidents on, 465.

PLEDGE. See Pawnbeokees.
meaning of, within Factors Act, 1889. .76.

POLICY OF LIFE INSURANCE, 259 et seq.

POLICY, PUBLIC,
actions against, 581.

agreement void as being against, 25.

contracts contrary to, 176 et seq., 189 et seq.

POLLUTION,
of water, 439.

PORTERS,
liability of railway companies for negligence of, 316.
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rOSSESSION,
within meaning of Factors Acts, 75, 77.

advantage of, against wrongdoer, 558 et seg.

POST,
contract made through, 5.

POUND BREACH, 347.

POWEES or ATTORNEY, 633.

PREFERENCE,
fradulent, 365.

PREMISES,
in dangerous condition, 475 ct seq.

PREMIUM, RETURN OF, 162, 273 et seq.

PREMIUMS ON INSURANCE POLICIES, 264.

PRESCRIPTION ACT, 402 et seq.

PRESUMPTION,
that wife is husband's agent, 44 et seq.

of value and good faith, 161.

of death, 642 ct seq.

of ownership of highway, 624.

PRINCIPAL AND AGENT,
insanity of principal or of agent revokes agency, 23.

wife as husband's agent, 44 et seq.

general and special agents, 52.

who may be agent to sign contract within Statute of Frauds, 122.

suing undisclosed piincipals, 65 et seq.

fraud of agent is fraud of principal, 59 et seq.

surreptitious profit by agent, 63.

set- off against factor's principal, 71 et seq.

partnership a branch of law of agency, 83 et seq.

Factors Acts, 75.

agent exceeding authority liable in contract, 78 ct seq.

extent of agent's authority, 51 ct seq.

agent's liability for foreign principal, 67.

knowledge of agent affects principal, 56, 271.

PRINCIPAL AND SURETY. See Guaeanties.

PRIVILEGED COMMUNICATION,
what is, 575 et seq.

presumption of, rebutted by proof of express malice, 578.

must not be made unnecessarily by telegram or postcard, 580.

PRIVITY, 586 et seq.

PROBABLE CAUSE,
want of, in action for malicioas prosecution, 592 ct seq.

PROBABLE CONSEQUENCE,
damage must be, of wrongful act, 422 et s^q.
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PRODUCTION,
necessary to valid tender, 388.

PROFITS. See Paetneeship.

PROMISE,
when a guarantee, 112 et seq.

PROMISSORY NOTE. See Negotiable Insteuments.

PROPER VICE, 304 et seq.

PROPERTY,
when, passes on sale of goods, 326 ct seq.

in dangerous condition, 475 et seq., h\A et seq.

PROPOSAL.
may be retracted before acceptance, 3.

revocation of, 4—8.

acceptance of, 8 et seq.

PROPRIETARY CLUB,
liability for goods supplied to, 58.

PROSECUTION,
agreement to stifle, is illegal, 183.

PROSPECTUS,
directors of company liable for misrepresentations in, 538.

PROSTITUTE. See Immoeality.

PROXIMATE CAUSE, 456 et seq.

PUBLIC BODIES,
contracts of, 27 et seq.

bribing members of, 64.

general liability of, 480 et seq.

PUBLIC DOCUMENTS, 613.

PUBLIC HEALTH ACT, 1875,
when contracts within, must be under seal, 30.

highways under, 623 et seq.

PUBLIC POLICY,
contract void for being against, 176 et seq.

PUBLICAN. See Inns and Innkeepees.

PUBLICATION OF IMMORAL BOOKS, 187.

PUBLICATION OF LIBEL. See Defamation.

QUALIFIED ACCEPTANCE, 8 et seq.

QUALIFIED WARRANTY, 242 et seq.

QUALITY,
where implied warranty of, on sale of goods, 248 et seq.
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QUANTUM MERUIT,
when plaintifE can sue on, 283 et seq.

QUAERT.
duty of fencing, 517.

QUASI-CONTRACTS, 11.

QTJASI-aRANT OF EASEMENTS, Wi

QUIA T/J/i: TACTION, 531.

RAILWAY COMP^iNY,
authority of servants of, 51.

lateness of trains, 320 et seq.

proper vice, bad packing, and dangeroiis goods, 304 et seq.

special contracts with carriers, 307 ct seq.

Land CaiTiers Act, 311 et seq.

passengers' luggage, 315 et seq.

cloak rooms, 317.

railway stations, 326.

loss of luggage off company's line, 319.

tender to supply with stores, 10.

arbitrations relating to, 608.

negligence of, 462 et seq., 499 et seq., 519.

damage from sparks from engine, 518.

RATIFICATION,
accepting unauthorized contract of agent, 56.

Infants' Relief Act, 1874.. IS.

of agents' authority, 80.

ratification of tort, 602.

by adopting benefit of consideration, 165.

REALITY OF CONSENT, 16S et seq.

RECEIPT,
demand of, may vitiate tender, 389.

of goods wdthin Statute of Frauds, 137 et seq.

loss of, 168.

under .seal, 386.

RECEIVERS, LIABILITY OF. 69.

RECORD,
estoppel by, 646 et seq.

RECOVERY OF LAND, 407.

RECOVERY OF MONEY,
on ground of failure of consideration, 162.

mistake, 168 et seq.

illegality, 176 et seq.

undue influence, 172.

REFERENCE TO ARBITRATION, 189 et seq.

REFUSAL,
of offer, 4— 6.
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RELEASE OF SURETY, 390 et seq.

RELIEF,
against forfeiture, 264, 268.

against mistakes of fact, 170.

where innocent misrepresentation, 256.

against penalties, 430 et seq.

RELIGION. See Cheistianitt ; Simony ; and Sunday.

REMOTENESS OF DAMAGE, 422 et seq.

REMOVAL OF GOODS,
to avoid distress, 347.

of agricultural fixtures, 349 et seq.

REMCJNERATION,
in the nature of salvage, 277.

RENEWAL OF BILL, 150.

REPAIR OF HIGHWAY, 623 et seq.

REPRESENTATIONS,
are not necessarily a waiTanty, 253 et seq.

false, when actionable, 535 et seq.

REPUDIATION OF CONTRACT,
action on, 418 et seq.

RESCISSION OF CONTRACTS,
where induced by bribery of agents, 63.

oral evidence admissible to prove, 234.

RESERVE PRICE,
on sale by auction, 4.

RES GESTM,
declaration admissible as part of, 617.

RESIGNATION BONDS, 211.

RES IPSA LOQUITUR, 464.

RESPONDEAT SUPERIOR, 507 et seq., 5G1.

RESPONSIBILITY,
of princij)al for agents' fraud, 59 et seq.

of bailor and bailee, 289 et seq.

RESTAURANT,
liability of keeper of, 290.

RESTRAINT OF MARRIAGE, 203 et seq.

RESTRAINT OF TRADE, 194 ctseq.
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RESTRAINT ON ANTICIPATION,
contracts of married women affected by, 33 et seq.

RESTRICTIVE COVENANTS, 377.

RETAINER OF SOLICITOR, 31, 284.

RETIREMENT OF PARTNER, 90.

RETRACTION OF OFFER, 3.

RETURN OF PREMIUM, 162, 273.

REVERSION,
covenants running with, 371 et seq.

REVOCATION OF AGENCY,
by lunacy of principal, 23, 49.

by death of principal, 49.

by dissolution of company, 49.

REVOCATION OF LICENCE, 286 et seq.

REVOCATION OF OFFER, 3—8.

REVOCATION OF SUBMISSION TO ARBITRATION, 189 et>>eq.

REWARD,
right to recover, 7.

RIOTERS, 485.

RIPARIAN OWNERSHIP,
rights of, 439 et seq.

RISK,
on insurance policy, 273 et seq.

prima facie passes with property, 326 et seq.

ROOM AND POWER. See Machineby.

RUINOUS PREMISES, 475, 514 et seq.

SABBATH. See Loed's Day.

SALE,
contract of, 326 ct seq.

of goods. See Waebantt and Statute of Feauds.

of offices, 180.

of goodwill, 197.

in market overt, 5G1

.

s.—c. ^'
/•
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SALVAGE,
jurisdiction in, matters, 277.

amount payable for, ib.

pilots and passengers, ib.

misconduct of salvors, 278.

SAMPLE,
acceptance of, 140.

implied warranty on sale by, 25 1

.

damages for loss of, 427.

SAXITY,
presumption in favour of, 23.

SATISFACTION,
lesser sum cannot be pleaded in, of greater, 385 fif scq.

SCHOLAESHIP,
competition for, 5.

SCIENTER. See Does.

SCULPTURE,
right of sculptor in, 547.

SEAL,
contracts required to be under, 21 et seq.

leases required to be under, 106.

SEAWORTHINESS, 276.

SECOND MARRIAGES,
may be restrained, 204.

SECURITIES,
surety paying debt entitled to creditor's, 39ti.

SEDUCTION,
absurd fiction on wliich action for, is based, 532.

proof of service, tb.

damages in action for, 534.

SEPARATE ESTATE. Sec Maeeied Women.

SEPARATION,
effect of, upon wife's right to contract, 35.

wife's status of agent after, 47.

agreements for future, void, 205.

SERVANT. See Mastee and Seevant.

SERVICE or NOTICE TO QUIT, 110.

SET-OFF AGAINST FACTOR'S PRINCIPAL, 71 et seq.
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SETTLEMENT,
on marriage of infant, 18.

SEVEEANCE. See Joint Tenancy.

SEWERS,
liability of local authority, 482.

SHAREHOLDER,
liability of, in abortive company, 90.

SHARES,
infant liable as holder of, 20.

sale of, not within sect. 17 of Statute of Frauds, 130.

rigging the market, 184.

SHERIFF,
every Englishman's house is his castle, 553 et seq.

SHIP,
insurance of, 269 et seq.

loss of, 271.

salvage, 277.

necessaries for, 53.

deviation of, 275 et seq.

conversion of, 564.

SIC UTERE TUO, 449 et seq.

SIGNATURE,
what sufficient, within Statute of Frauds, 121.

SIMONY,
so called from Simon the Sorcerer, 210.

31 Eliz. c. 6, ib.

resignation l)onds, 211.

SLANDER. See Defamation.

SLAVERY, 207.

SOLICITOR,
retainer of, by public body, 31.

premium paid to, by articled clerk, 162.

lien of, 214.

gift to, by client, 357.

liable for negligence, 58.

rights as member of firm, 89.

rights on dissolution of partnership, 96.

retainer of, 284.

costs of, 400.

SPARKS, b\2,et seq.

SPECIAL CONTRACTS,
with carriers, 307 et seq.

zz 2
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SPECIAL TRAIN,
when passenger may take, at company's expense, 321 et seq.

SPECIFIC PERFORMANCE,
infant cannot obtain, 16.

granted by or against corporations, 32.

when available against married woman, 38.

grounds for refusing, 188.

of agreement to refer, 193.

SPRING GUNS, 476.

STAKEHOLDER,
when money paid to, can be recovered, 215 et seq. See Intee-

PLEADEE.

STANNARIES. See Mines.

STATION MASTER,
extent of authority of, 51.

STATUTORY AUTHORITY, 520.

STOCK EXCHANGE,
transactions on, 220.

usages of, 237.

broker's right to commission, 183.

to recover differences, 64.

damages payable by, 428.

STOLEN GOODS,
when true owner can recover, 560.

effect of sale of, in market overt, 561.

suspension of action for tort when evidence of felony, 581 et spq.

STOPPAGE IJSr TRANSITU, 334 et seq.

STOPPING UP HIGHWAY, 627.

STRANDING,
what amounts to a, 282.

STRANGER TO CONSIDERATION,
cannot sue on contract, 161.

STRIKES,
disputes between employers and workmen, 198.

no excuse for breach of contract, 226.

SUB-AGENT,
employment of, 55.

SUBMISSION TO ARBITRATION, 189 ct seq.

SUFFERANCE,
tenant at, 97.
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SUICIDE,
effect of, on policy of life insurance, 263.

SUING BEFORE PERFORMANCE DUE, 418 et scq.

SUNDAY,
contracts made on, when illegal, 211 et seq.

Sunday amusements, 213.

Simday shaving, ib.

SUPPORT OF LAND, 522 et seq.

action for distiu'bance of, 522.
adjoining houses, 523.

land supported by water, 526.

SURETY. Sec Guaranties.

SURGEON,
right of, to recover fees, 167.

SURVEYORS OF HIGHWAYS,
actions against, 480 et seq.

SURVIVORSHIP,
presumptions as to, 642 et seq.

right of, in joint tenancy, 100 et seq.

SWEEPSTAKES, 223.

TACIT CONTRACTS, 10.

TELEGRAM,
contract by, 6, 9.

may be sufficient memorandum of contract, 121.

TELEGRAPH COMPANY,
liability of, for sending wrong message, 81.

TELEPHONE COMPANY,
hability of, for escape of current, 450.

TENANCY AT WILL, 97, 108.

TENANCY BY SUFFERANCE, 97, 108.

TENANCY IN COMMON, 101.

TENANT. See Landloed and Tenant.

TENDER,
effect of contract by, 10.

essentials of valid, 388.

effect of, 390.
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TENTERDEN'S (LORD) ACT (9 Geo. 4, c. 14).. 14.5.

THEFTS BY CARRIERS' SERVANTS, 314.

THISTLES,
liability for damage caused by, 452.

THREATS,
contracts induced by, 25.

TIMBER,
when an "interest in land," 129.

TIME,
computation of, for payment of bills, 150.

stipulations as to, 241,

TIME-TABLES,
of railway company, 322,

TITHES,
time for recovery of, 169.

TITLE,
implied warranty of, on sale of chattel, 246.

tenant estopped from disputing landlord's, 653.

possession as against wrongdoer, 558 et seq.

negotiable instruments, 147 et seq.

market overt and stolen goods, 561.

slander of, 572.

TORT,
of married woman, 50.

liability of master for servant's, 507 et seq.

damages in action for, 603.

novelty of, no answer to action, 438.

founded on contract, 588.

committed abroad, 631 r^t seq.

no contribution between defendants in, 599 et seq.

amounting to felonies, 581 et seq.

TOTAL LOSS,
may be actual or constructive, 271.

TRACTION ENGINES, 511, 520, 630.

TRADE FIXTURES,
tenant's right to remove, 341, 351.

TRADE MARKS,
warranty implied from, 252.

infringement of, 543.

TRADE, RESTRAINT OF, 194 et seq.
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TEADE TOOLS,
cannot be distrained, 346.

TRADE UNION, 201.

TRAINS BEHIND TIME, 320 et seq.

TRANSFER OF PROPERTY,
on sale of goods, 326 ct seq.

of share in company, 658.

TRANSITU,
stoppage in, 334 et seq.

TRESPASS,
escape of dangerous substances brought on land, 449 ct seq.

ah initio, 347, 549 et seq.

conversion, 564.

on highway, 624.

TRESPASSER,
person setting man-trap responsible to, 476.
in regard to defendant's negligence, 476 et seq.

action against, though no damage caused, 437 ct seq.

TROVER, 558 et seq.

TRUCK ACTS,
contracts void under, 183.

TRUSTEES,
where cestui que trust a lunatic, 24.

for debenture holders, liability of, 90.

how far affected by Statute of Limitations, 409.

may sometimes sue in trover, 558.

contribution between, 600.

UITRA VIRES,
meaning and illustrations of, 32.

UNASCERTAINED GOODS,
sale of, 326 et seq.

UNDERWRITERS,
abandonment to, 271 et seq.

UNDUE INFLUENCE,
contract obtained by, 25.

gift obtained by, 173, 357.

UNILATERAL CONTRACTS, 10.
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UNQUALIFIED ACCEPTANCE, 8 et seq.

UNSOUNDNESS,
what is, in horse, 243.

URBAN AUTHORITY,
contracts of, 29 et seq.

USAGE,
evidence of, to explain written contract, 234 et seq.

VADIUM, 293.

VAGRANT ACT, 221, 224.

VALUABLE ARTICLES,
liability of caiTier for loss of, 311 et seq.

VARIATION OF WRITTEN CONTRACT, 230 et seq.

VESSEL. See Ship.

VETERINARY SURGEONS,
law regulating, 167.

VIBRATION FROM TRAINS, 518.

VIS MAJOR, 454.

VOLEXTI IS'OX FIT INJURIA, 470.

VOLUNTARY CONVEYANCES ACT, 1893 (56 & 57 Vict. c. 21),

367.

VOTES,
action against retui-ning officer for rejecting, 437.

agreement by subscribers to charity as to, 177.

WAGERING CONTRACTS, 215 et seq.

WAGES,
combinations to raise or lower, 197.

seamen's rights to, 283.

discharged servant's right to, 411 et seq.

earned by married women, 35.

infants' rights to, 16.
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WAIVER,
of forfeiture, 367 et seq.

of notice to quit, 111.

of notice of dishonour, 152 et seq.

of lien, 214.

of right of distress, 348.

WARRANTY,
definition of, 242.

oral evidence cannot be given to contradict plain meaning of, 24 -i.

must be part of contract of sale, 244.

implied, of title, 246.

implied, of quality, 248.

implied, of fitness on letting furnished house, 257.

general, does not extend to obvious defects, 242.

remedies for breach of, 244.

of horse, given by servant, 52.

of authority, 19, et seq.

WATERCOURSES,
rights of riparian ownership, 439 et seq.

support of land by water, 441, 526.

underground, 440.

artificial, 440.

percolating, 441.

WATS. Sec Highway.

WEDDING PRESENTS, 37.

WEEKLY TENANCY, 110.

WHARFINGER,
lien of, 214.

AVIEE. See Httsbakd axd Wife.

WILD ANIMALS,
cannot be distrained, 344.

owner's UabHity for damage caused by, 452.

WITNESSES,
atheists may be, 209.

WORDS,
how to be taken on construing written contract, 230 et seq.

oral eAddence to explain, when admissible, 125.

WORK, ^ ^
contract for, not within Statute of Frauds, \\i et seq.

WORKMEN,
injuries to, 486 et seq.

S.—C.
'•'> A
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WORKMEN'S COMPENSATION ACT, 1897. .491 t^ wy.

WRITING,
note or memorandum within Statute of Frauds, 118 et scq.

WRONGFUL DISMISSAL. See Master and Servant.

YEAR,
contract not to be performed within, 131c/ seq.

YEARLY TENANCY,
tenancy at will may become, 105 et seq.

notice to quit under, 109.

THE END.
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BUILDING SOCIETIES.—Wurtzburgon Building Societies.
— The Law relating to Building Societies, with Appendices containing

the Statutes, Regulations, Act of Sederunt, Forms of Annual Account
and Statement, and Precedents of Rules and Assurances. Fourth Edit.

ByE. A.WuETZBUEO, E8q.,Barrister-at-Law. DemySvo. 1902. 16s.

" A carefully arranged and carefully 'wi'itten book."

—

Law Times.

CARRIERS.—Carver's Treatise on the Law relatingto the Car-
riage of Goods by Sea,—Fourth Edition. By Thomas Gilbert
Caevee, Esq., K.C. Royal Svo. 1905. 1/. IGs.

" An able and practical statement of an extremely important branch of the

law."

—

Solicitors' Journal.
" A standard work in universal use."

—

Law Quarterly Review.
" The law of common carriers is nowhere better explained."

—

Laiv Times.

Disney's Law of Carriage by Railway.—By Henet W. Disney,

Esq., Barri.ster-at-Law. Demy Svo. 1905. 7s. 6d.

' Will be found a real assistance to any person suddenly confronted with

a knotty question on the carriage of goods or of persons . . . can be cordially

recommended to the lawyer."— init' Timrs.

Macnamara's Digest of the Law of Carriers of Goods and Pas-

sengers by Land and Internal Navigation.—By Waltee Heney
Macnamaea, Esq., Barrister-at-Law. Royal Svo. 1S88. II. 8s.

Sieveking's German Law Relating to the Carriage of Goods by
Sea.—ByDr.ALFEEDSiEVEKiNG, of Hamburg. DemySvo. 1907. 15s.

CHANCERY, and Vide "Equity."

Daniell's Chancery Practice.—The Practice of the Chancery Division

of the High Coiirt of Justice and on appeal therefrom. Seventh

Edition, with references to the companion volume of Forms. By
Cecil C. M. Dale, Chaeles W. Greenwood, Sydney E. Williams,

Esqrs., Barristers-at-Law, and Feancis A. Steinoee, Esq., of the

Central Office. 2 vols. Royal Svo. 1901. bl. 5s.

" With Daniell the practitioner is ' personally conducted,' and there are very

few lawyers who will not be grateful for such guidance, carried out as it is by
the collaboration of the most competent hands."

—

Law Journal.

Daniell's Forms and Precedents of Proceedings in the Chancery
Division of the High Court of Justice and on Appeal there-

from. Fifth Edition, with summaries of the Rules of the Supreme
Court : Practical Notes ; and references to the Seventh Edition of

Daniell's Chancery Practice. By Chaeles Buenbt, Esq., a Master

of the Supreme Court. Royal Svo. 1901. 2^. 10.s.

" The book is too well-established in professional favour to stand in need of

commendation, but its reputation is likely to be enhanced by the present

edition."

—

Solicitors' Journal.

CHILDREN.— Hall's Law Relating to Children.-A Short Treatise

on the Personal Status of Children, including the complete text of the

Prevention of Cruelty to Children Act, 1904, and of all Statutes or

Sections of Statutes relating to the Protection of Children, with

Notes and Forms. Second Edition. By W. Claeke Hall and Cecil

W. Lilley, Esqs., Barristers-at-Law. Demy Svo. 1905. 10s. &d.

"A complete treatise on the personal stitus of children."—iaw Times.
" A practical and reliable treatise on the law relating to children."—iaw Jour.

"A full and useful guide in questions relating to children."

—

Solicitors' Journal.

"Every solicitor should have a copy."

—

Law Notes.

*»* All standard Law Works are kept in Stock, in law calf and other bindings.
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CHURCH LAAV.—Whitehead's Church Law.—Being a Concise

Dictionary of Statutes, Canons, Regulations, and Decided Cases

affecting the Clergy and Laity. Second Edition. By Benjamhi
Whitehead, Esq., Barrister-at-Law. Demy 8vo. 1899. 10*. 6d.

"A perfect mine of learning on all topics ecclesiastical."

—

Daily Telegraph.

CIVIL ENGINEERS.— Macassey and Strahan's Law relating

to Civil Engineers, Architects and Contractors.—With a Chapter

on Arbitrations. Second Edition. By L. Livingston Macasset and

J. A. Stbahan, Esqr8.,Barrister8-at-Law. DemySvo. 1897. I2s. 6d.

CIVIL LAV/.—Schuster on the Principles of German Civil

Law.—By Eenest J. Schustee, Esq., Barrister-at-Law. Demy 8vo.

1907. Xet, V2s. 6d.

COAL.—Cockburn's Law of Coal, Coal Mining, and the Coal

Trade, and of the Holding, Working, and Trading with

Minerals generally. — By John Henet Cockbtjen, Solicitor.

Eoyal 8vo. 1902. 11. Us.

"A book in which the whole law of mines and minerals is discussed fully and
with considerable ability."

—

Law Journal.

COLLIERIES : (Management and Rating of).—
Hans Hamilton and Forbes.— Vide " Rates and Rating."

COLLISIONS.—Marsden's Treatise on the Law of Collisions

at Sea.—Fifth Edition. By ReginaldC Maesden, Esq., Barrister-

at-Law. Royal 8vo. 1904, H. 10*.

"A valuable and complete guide to the law of collisions at sea."

—

Solicitors'

Journol.

COLONIAL LAAA/.— Surge's Colonial Law. Commentaries
on Colonial and Foreign Laws Generally and in their Conflict

with each other.—New and Enlarged Edition. By A. Wood
Renton, Esq., Puisne Judge, Ceylon, and C C Phtllimoee, Esq.,

Barrister-at-Law, assisted by Experts in the several systems of Law.

5 vols. Royal Svo. Net, 81. 8s.

%* FiiU FrospcctHS on application.

COMIVIISSION.-Hart,— r«We " Auctioneers."

COMMON LAWA.— Chitty's Forms.— Vid^ " Forms."

Elliott's Outlines of Common Law.—By Maetin Elliott, Esq.,

Barrister-at-Law. Demy Svo. 1898. Eeduced to Net, 5s.

Pollock's Expansion of the Common Law.—By Sir Feedk.

Pollock, Bart., D.C.L., Barrister-at-Law. DemySvo. 1904. 6s.

" Every student should read this last valuable addition to legal literature."

—

Law Timfs.
'

' The lectures treat of the progress of the common law from early times with
an eloquence and a wealth of illustration which alone would make them fascinating
reaciing for the student of law or history."—iat« Journal.

Shirley.— Vide "Leading Cases."

Smith's Manual of Common Law.—For Practitioners and Students.

Comprising the Fundamental Principles, with useful Practical Rules

and Decisions. Twelfth Edition. By C. Spueling, Esq., Barrister-

at-Law. DemySvo. 190.5. 15«,

" The student might use this work as a fir.st book wilh considerable advantage
The practitioner too might do worse than give the work a position on his shelves."
— I, nil! Sivde.rits' Journal.

" A handy book of reference."

—

Law Quarterly Review.

•^* All standard Law Works are kept in Stock, in law calf and other bindings.
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COMPANY LAW.—Goirand,— n^fe "French Law."
Hamilton's Manual of Company Law. ByW. F. Hamilton, Esq.,

LL.D., K.C. Second Edition. By the Author, assisted by Peect

TiNDAL-RoBEETSON, Esq.,Barrister-at-La\v. Demy 8to. 1901. 1^. Is.

"A sound and eminently useful manual of company law."

—

Snlicitors' Journnl.

Palmer's Company Law.—A Practical Handbook for Lawyers and

Business Men. With an Appendix containing the Companies Acts,

1862 to 1900, and Rules. Fifth Edition. By Feancis Beaufoet

Paxmee, Esq. , Barrister-at-Law. Royal Svo. 1905. \2s. Qd.

" For the pui-poses of the ordinary lawyer or businefs man there is no book
on this verj- complex subject which we can more confidently recommend."

—

Law Journal.
"Whatever Mr. Palmer says on Company Law comes stamped with an

authority which few would dare dispute."— /,a?t.' Notes.
" Palmer's ' Company Law ' is one of the most useful and convenient text-

books on the practitioner's bookshelf."

—

Latv Tim/s.

"Perhaps what practising lawyers and business men will value
most is the precious quality of practicality."—i^w QuarterUj linvim.

Palmer's Company Precedents.

—

Part I. GENERAL FOKMS.
Promoters, Prospectuses, Underwi'iting, Agreements, Memoranda
and Articles of Association, Private Companies, Employes' Benefits,

Resolutions, Notices, Certificates, Powers of Attorney, Banking and

Advance Sectirities, Petitions, "Writs, Pleadings, Judgments and

Orders, Reconstruction, Amalgamation, Special Acts. With Copious

Notes and an Appendix containing the Acts and Rules. Ninth

Edition, with Revised Table A. By Feancis Beaufoet Palmee,

Esq., Barrister-at-Law, assisted by the Hon. Chaeles Macnaghten,

K.C, and Feank Evans, Esq., Barrister-at-Law. Roy. Svo. 190G.

*^* The Revised Table A., with Notes and Supplementary Forms,
separate, Xet, Is. Qd.

" Despite his many competitors, Itlr. Palmer
'Holds solely sovereign sway and masterdom.' "

—

Law Quarterly Iteview.
" No company lavryer can afford to be without it."

—

Law Journal.

Part II. WINDING-UP FOKMS AND PBACTICE.

Compulsory Winding-Up, Voluntary Winding-Up, Winding-Up
under Supervision, Arrangements and Compromises, with Copious

Notes, and an Appendix of Acts and Rules. Ninth Edition,

By Feancis Beaufoet Paxmee, assisted by Feank Evans, Esqrs.,

Barristers-at-Law. Royal Svo. 1904. 1/. V2s.

" The book par excellence for practitioners. Tliere is nothing we can think of
which should be within the covers which we do not find."

—

Law Journal.

Part III. DEBENTURES AND DEBENTURE STOCK.

Debentures, Trust Deeds, Stock Certificates, Resolutions, Prospectuses,

Writs, Pleadings, Judgments, Orders, Receiverships, Notices, Mis-

cellaneous. With Copious Notes. Tenth Edition. By Feancis Beau-

foet Palmee, Esq., Barrister-at-Law. Roy. Svo. {In preparation.)

" The result of much careful study Simply invaluable to debenture-
holders and to the legal ad\isers of such investors."

—

Financial News.

Palmer's Companies Act, 1900, with Explanatory Notes, and
Appendix containing Prescribed and other Forms, together with

Addenda to "Company Precedents." Second Edition. By Francis

Beaufoet Palmee, Esq., Barrister-at-Law. Royal Svo. 1901. 7s. 6d,

" It is essentially a book that all interested in companies or company law
should procure."

—

Laiv Times.

*jt* All standard Law Works are kept in Stock, in late calf and other bindinffs.
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COMPANY" I.fii\M—continued.

Palmer's Private Companies, their Formation and Advantages;

being a Concise Popular Statement of the Mode of Converting a

Biisinegs into a Private Company. Twenty-first Edition. By F. B.

Palmee, Esq., Barrister-at-Law. 12mo. 1906. Net, Is.

Palmer's Shareholders, Directors, and Voluntary Liquidators'

Legal Companion.^A Manual of Every-day Law and Practice for

Promoters, Shareholders, Directors, Secretaries, Creditors, Solicitors,

and Voluntary Liquidators of Companies under the Companies Acts,

1862 to 1900, with Appendix of useful Forms. Twenty-fourth Edit.

ByF.B.PAiMEE, Esq., Barrister-at-Law. 12mo. 1907. Ket,2s.&d.

COMPENSATIION.—Cripps' Treatise on the Principles of the

Law of Compensation. By C. A. Cripps, Esq., K.C. Fifth

Edition. By the Author, assisted by A. T. Laweence, Esq.,

Barrister-at-Law. Royal 8vo. 1905. II. 6s.

" A clear and practical expositirn of this branch of the law."

—

Solicitors' Journal.
" There are few men whose practical knowledge of the subject exceeds that of

the learned author."

—

Laiv Quarterly Bevieiv.

COMPOSITION DEEDS.—Lawrance,— ri«?e "Bankruptcy."

CONDITIONS OF SALE.—Farrer.— Jl^/e "Vendors & Pur-

chasers."

Webster.— Tide " Vendors and Purchasers."

CONFLICT OF LAVlfS.— Dicey's Digest of the Law of

England with reference to the Conflict of Laws.—By A. V.

Dicey, Esq., K.C, B.C.L. With Notes of American Cases, by

Professor MooEB. Royal 8vo. 1896. U. 10s.

CONSTITUTION.—Anson's Law and Custom of the Constitu-

tion. BySirWiiLiAMR. Anson, Bart., Barrister-at-Law. DemySvo.

Part I. Parliament. Third Edition. 1897. 12s. Qd.

CONSTITUTIONAL LA^V.— Ridges' Constitutional Law of

England.—By E. Wavell Ridges, Esq., Barrister-at-Law. Demy
8vo. 1905. 12s. Qd.

"... "We think this book will be found a verj- useful compendium of con-
stitutional law. The more es]iecially as it enables the student to obtain a
completer view of the whole field than is obtainable from any-
other book with -which -we are acquainted."— L'((« Notjs.

"Mr. Ridges has produced a book which will rank hig-h as a practical guide
on matters constitutional and political . . . the book is an able and practical

contribution to the study of constitutional law."

—

Solicitors' Journal.

CONTRACT OF SALE.— Blackburn.— ria'e "Sales."

Moyle's Contract of Sale in the Civil Law.—By J. B. Motle,

Esq., Barrister-at-Law. 8vo. 1892. 10s. 6<i.

CONTRACTS.—Addison on Contracts.—A Treatise on the Law
of Contracts. Tenth Edition. By A. P. Peeceval Keep and William

E. Gordon, Esqrs., Barristers-at-Law. Royal 8vo. 1903. 21. 2s.

" Essentially the practitioner's text-book."—Xaw Journal.
" Among all the works on Contracts, there is none more useful to the practi-

tioner than Addison."

—

Laiv Times.

Anson's Principles of the English Law of Contract.—By Sir W.R.
ANi30N, Bart., Barrister-at-Law. Eleventh Edit. 1906. 10s. 6«?.

Fry.— Vide " Specific Performance."

*^* All standard Law JForks are kept in Stock, in law calf and other bindings.
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CONTRACTS—continued.

Leake's Law of Contracts.—Principles of the Law of Contracts.

By the late S. Maetin Leake. Fifth Edition. By A. E. Randall,
Esq., Ban-ister-at-Law. Royal 8vo. 190G. 1/. l'2s.

" The hiph standard attained in the former issues has been well sustained,
and the •work carefully revised and brought well up to diite."

—

Law Times.
" A full and reliable guide to the principles of the English Law of Contract."

—

Law Jmirvn!.
" Admirably suited to serve the purpose of the practitioner .... the work

is complete, accui'ate, and easy of reference."

—

Solicitors' Journal.

Pollock's Principles of Contract.—A Treatise on the General
Principles concerninpf the Validity of Agreements in the Law of

England. Seventh Edition. By Sir Feedeeick Pollock, Bart.,

Barrifiter-at-Law, Author of " The Law of Torts," "Digest of the
Law of Partnership," &c. Demy 8vo. 1902. U. 8a,

"A work which, in our opinion, shows great ability, a disoeming intellect, a
comprehensive mind, and painstaking industry."

—

Law Journal.

CONVEYANCING. — Brickdale & Sheldon. — Fit/e "Land
Transfer."

Dickins' Precedents of General Requisitions on Title, with Ex-
planatory Notes and Observations. Second Edition. By Heebeet
A. Dickins, Esq., Solicitor. Royal 12mo. 1898. 5s.

" We cannot do better than advise every lawyer with a conveyancing practice
to purchase the little book and place it on his shelves forthwith."

—

Law Notes.

Farrer.— Vide " Vendors and Purchasers."

Greenwood's Manual of the Practice of Conveyancing. To
which are added Concise Common Forms in Conveyancing.—Ninth
Edition. Edited by Haeey Geeenwood, M.A., LL.D., Esq.,
Barrister-at-Law. Roy. 8vo. 1897. U.

" We should like to see it placed by his principal in the hands of every articled
clerk. One of the most useful practical works we have ever seen."

—

Law Stu. Jo.

Hogg's Precedents of Conveyancing Documents for Use in

Transactions Relating to Registered Land under the Land
Transfer Acts, T 875 & 1897.—With Notes. By James Edwaed
Hogg, Esq., Barrister-at-Law. Royal 8vo. 1907. 12.«. Q>d.

Hood and Chal I is' Conveyancing, Settled Land, and Trustee Acts,

and other recent Acts affecting Conveyancing. With Commentaries.
Sixth Edition. By Peecy F. Wheelee, assisted by J. I. Stielino,
Esqrs., Barristers -at-Law. Royal 8vo. 1901. \l.

"This is the best collection of conveyancing statutes with which we are
acquainted. . . . The excellence of the commentaries which form part of this
book is so well known that it needs no recommendation from us."

—

Lfnu Journal.

Jackson and Gosset's Precedents of Purchase and Mortgage
Deeds,—By W. Howland Jackson and Thoeold Gosset, Esqrs.,

Barristers- at-Law. Demy 8vo. 1899. 7s. Qd.

Prideaux's Precedents in Conveyancing—With Dissertations on
its Law and Practice. 19th Edition. By John Whitcombb and
Benjamin Lennaed Cheeey, Esqrs., Barristers-at-Law. 2 vols.

Royal Svo. {October) 1904. 3/. 10s.
"

' Prideaux ' is the best work on Conveyancing."

—

Law Journal.
" Accurate, concise, clear, and comprehensive in scope, and we know of no

treatise upon Conveyancing which is so generally useful to the practitioner."

—

Law Times.
" The dissertations will retain their time-honoured reputation."

—

Law Jonrnal.

Strachan's Practical Conveyancing, By Waltee Steachan, Esq.,

Barrister-at-Law. Royal 12mo. 1901. 8s. Gd.

Webster.— Vide " Vendors and Purchasers."

Wolstenholme.— Vide "Forms."
%* All standard Law Works are kept in Stock, in law calf and other bindings.
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CORONERS.—Jervis on Coroners.—With Forms and Precedents,

Sixth Edition. By E.. E. Melsheimee, Esq., Barrister- at-Law.
Post 8vo. 1898. 10s. 6d.

COSTS.—Johnson's Bills of Costs.—With Orders and Eules as to

Costs and Court Fees, and Notes and Decisions relating thereto.

By Horace Maxwell Johnson, Esq., Barrister-at-Law. Second

Edition. Royal 8vo. 1901. IL 15s.

Webster's Parliamentary Costs.—Private Bills, Election Petitions,

Appeals, House of Lords. Fourth Edition. By C. Cayanagh, Esq.,

Barrister-at-Law. Post 8vo. 1881. 1?.

COUNTY COURTS.—The Annual County Courts Practice,

1907. By His Honour Judge Smylt, K.C, assisted by W. J.

Beooks, Esq., Barrister-at-La-w. 2 vols. Demy 8vo. 11. 5s.

*** A thin paper edition in 1 Vol. may be had, price 25s. ; or,

on India paper, 3s. 6d. extra.

" Invaluable to the County Court practitioner."

—

Law Journal.

COVENANTS.— Hamilton's Concise Treatise on the Law of

Covenants.—Second Edition. By G. Baldwin Hamilton, Esq.,

Barrister-at-Law. Demy 8vo. 1904. 10s. 6d.

" We welcome the second edition of a very useful book."

—

Law Journal.

CRIIVIINAL LA^A^.—Archbold's Pleading, Evidence and Prac-

tice in Criminal Cases.—With the Statutes, Precedents of Indict-

ments, &c. Twenty-third Edition. By William F. Ceaies and Guy
Stefhenson, Esqrs., Barristers- at-Law. Demy 8vo. 1905. 1^. los.

" This book is quite indispensable to everyone engaged in the practice of the
Ciimiiial Law."

—

Solicitors' Journal.
•' An edition which bears every evidence of a most thorough and painstaking

care to bring it down to date, and to render it as indispensable and reliable as it

has bten in the past. The index is more complete than ever."

—

Laiv Times.

Bowen-Rowlands on Criminal Proceedings on Indictment and
Information (in England and Wales),—By E. Bowen-Eowlands,

Esq. , Barrister-at-Law. Demy 8vo. 1904. l'2s. 6d.

" An invaluable soirrce of infonnation and a safe guide."

—

Pall Mall Gazette.

Chitty's Collection of Statutes relating to Criminal Law.—(Re-

printed from "Chitty's Statutes.") With an Introduction and Index.

By W. F. Crates, Esq., Banister-at-Law. Royal 8vo. 1894. 10s.

Disney and Gundry's Criminal Law.—A Sketch of its Principles

and Practice. By Heney W. Disney and Haeold Gundey, Esqrs.,

Barristers-at-Law. Demy 8vo. 1896. 7s. 6d.

Kenny's Outlines of Criminal Law. 2ndEd. DemySvo. 1904. 10s.

Kenny's Selection of Cases Illustrative of English Criminal

Law,—Demy 8vo. 1901. 12s. 6^.

Kershaw's Brief Aids to Criminal Law.—With Notes on the Pro-

cedure and Evidence. By Hilton Keeshaw, Esq., Barrister-at-

Law. Royal 12mo. 1897. 3s.

Roscoe's Digest of the Law of Evidence in Criminal Cases.

—

Twelfth Edition. By A. P. Peeceval Keep, Esq., Barrister-at-

Law. DemySvo. 1898. 11. lis. 6d.

*, All standard Law Works are kepi in Stock, in law calf and other bindings.
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CRIMINAL L.A'W—coiillniifd.

Russell's Treatise on Crimes and Misdemeanors,—Sixth Edit.

By Horace Smith, Esq., Metropolitan Police Magistrate, and A. P.

Perceval Keep, Esq. 3 vols. Roy. 8vo. 1896. bl. 15s. 6d.

Warburton,— Vide " Leading Cases."

CUSTOMS. — Highmores Customs Laws: including the

Customs Consolidation Act, 1876, with the Enactments amend-

ing and extending that Act, and the present Customs Tariff for

Great Britain and Ireland ; also the Customs Laws and Tariff for

the Isle of Man ; with other Enactments affecting the Customs, and

Notes of the Decided Cases. Second Edition. By Nathaniel J.

HiGHMORE, Esq., of the Middle Temple, Barrister-at-Law, Solicitor

for His Majesty's Customs. Demy 8vo. 1907. C?.

DEATH DUTIES.—Freeth's Acts relating to the Estate Duty
and other Death Duties, with an Appendix containing the Rules

Regulating Proceedings in England, Scotland and Ireland in Appeals

under the Acts and a List of the Estate Duty Forms, with copies of

some which are only issued on Special Application. Third Edition.

By Evelyn Ereeth, Esq., Registrar of Estate Duties for Ireland.

Demy 8vo. 1901. 12s. 6a.

" The official position of the Author renders his opinion on questions of proce-
dure of great value."

—

Solicitors' Journal.

Harman's Finance Act, 1894, and the Acts amending the same
so far as they relate to the Death Duties, and more espe-
cially to Estate Duty and Settlement Estate Duty. With an
Introduction and Notes, and an Appendix. By J. E. Harman, Esq.,
Barrister-at-Law. Second Edition. Roy. Timo. 1903. Gs.

DEBENTURES AND DEBENTURE STOCK, -Palmer.
— Vide " Company Law."

DECISIONS OF SIR GEORGE JESSEL.— Peter's Ana-
lysis and Digest of the Decisions of Sir George Jessel ; with
Notes, &o. By Apsley Petre Peter, Solicitor. DemySvo. 1883. 16s.

DIARY.— Lawyers' Companion (The) and Diary, and London
and Provincial Law Directory fori 907.—For the use of the Legal
Profession, Public Companies, Justices, Merchants, Estate Agents,
Auctioneers, &c., &c. Edited by Edwin Layman, Esq., Barrister-at-
Law; and contains Tables of Costs in the High Court of Judicature
and County Court, &c. ; Monthly Diary of County, Local Government,
and Parish Business ; Oaths in Supreme Court ; Summary of Sta-
tutes of 1906 ; Alphabetical Index to the Practical Statutes since 1820

;

Schedule of Stamp Duties ; Legal Time, Interest, Discount, Income,
Wages and other Tables ; the New Death Duties ; and a variety of
matters of practical utility : together with a complete List of theEnglish
Bar, and London and Country Solicitors, with date of admission and
appointments. PtrBLiSHED Annually. Sixty-first Issue. 1907.

Issued in the follovnng forms, octavo size, strongly bound in cloth :
—

1. Two days on a page, plain ....... os.Od.

2. The above, interleaved with plain paper . . . .70
3. Two days on a page, ruled, with or without money columns . 5 6

4. The above, with money columns, interleaved with plain paper 8

6. Whole page for each day, plain . . . . . .76
6. The above, interleaved with plain paper . . . .96
7. Whole page for each day, ruled, with or without money columns 8 6

%* All standard Law Works are kept in Slock, in law calf and other bindinr/s.



119 & 120, CHANCERY LAl^TE, LONDON, W.O, 11

D IARY

—

ooiitin iMcI.

8. The above, interleaved with plain paper . . . 10«.6c?.

9. Three days on a page, ruled blue lines, without money columns. 3 G

10. Two days on a page, plain, withont Directory . . . .30
in^ The following New Tables are included in this issue:—

Immediate Annuities.

Value of Leasehold Property.

Value of Absolute Eeversions.

Table of Converting Decimal Parts of an Acre into Roods and
Perches.

Leasehold Investors' Sinking Fund Table.

Scale of Surveyors' Fees.

The Diary contains memoranda of Legal Business throughout the Year, with
an Index for ready reference.

" The legal Whitaker."

—

Saturday Revieiv.
" The amount of information packed within the covers of this well-known

book of reference is almost incredible. In addition to the Diary, it contidna
nearly 800 pages of closely printed matter, none of which coiild be omitted without,
perhaps, detracting from the usefulness of the book. The publishers seem to
have made it their aim to include in the Companion every item of information
which the most exacting lawyer could reasonably expect to find in its pages, and it

may safely be said that no practising solicitor, who has experienced the luxury of
having it at his elbow, will ever be likely to try to do without it."—Law Journal.

DICTIONARY.—Stroud's Judicial Dictionary, or Interpreter

of Words and Phrases by the British Judges and Parliament.

—

Second Edition. By F. Steoud, Esq., Barrister-at-Law. 3 vols.

Roy. 8vo. 1903. AL 4«.

*^* A supplemental Vohime to end of 1906 is in preparation.

"Must find a place in every law library. Itt s difficult to exaggerate its use-
fulness. ... is invaluable, not only as a labour-saving machine, but as a real
contribution to legal literatui-e. ... a standard classic of the law."

—

Law Journal.
" An authoritative dictionary of the English language."— ia!<» Times.
•'This judicial dictionarj' is pre-eminently a ground from which may be ex-

tracted suggestions of the greatest utility, not merely for the advocate in court,
but also for the practitioner who has to advise."

—

Solicitors^ Journal.

The Pocket Law Lexicon.—Explaining Technical Words, Phrases

and Maxims of the English, Scotch and Roman Law. Fourth Edition

.

By Joseph E. jMoeeis, Esq., Barrister-at-Law. 1905. 6s. 6d.

"A wonderful little legal Dictionary."

—

Indermaur's Law Students' Journal.

Wharton's Law Lexicon.—Forming an Epitome of the Law of Eng-
land, and containing full Explanations of Technical Terms and

Phrases, both Ancient and Modem, and Commercial, with selected

Titles from the Civil, Scots and Indian Law. Tenth Edition.

With a New Treatment of the Maxims. By J. M. Lelt, Esq.,

Barrister-at-Law. Super-royal 8vo. 1902. U. l»,s,

"An encyclopEedia of the law."
" The new editicjn seems to us to be very complete and perfect, and a copy

of it should be procured by e-\er>' practising solicitor without delay. A better
value for his money in the law book market a practitioner could not, we are sure,
get. Of the many books we have to refer to in our work no volume is, we believe,
more often taken down from the shelf than ' 'WTiarton.' "

—

Law 2fote3.

DIGESTS.
MEWS' DIGEST OF ENGLISH CASE LAW.—Containing the Reported

Decisions of the Superior Courts, and a Selection from those of the
Iri.sh Courts, to the end of 1897. (Being a New Edition of '

' Fisher's
Common Law Digest and Chitty's Equity Index.") Under the general
Editorship of John Mews, Barristcr-at-Law. 16 vols. Roy. 8vo. £20

(Bound in half calf, gilt top, £3 net extra.)
" A vast undertaking .... indispensable to lawyers."

—

Tlie Times.

•,* All standard Law Works are kept in Stock, in law calf and other bindings.
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DIGESTS—continued.

The Annual Digest from 1898 to 1906.—By John Mews, Esq.,

Barrister-at-Law. Royal 8vo. each 15*.

*^* This Digest is also issued quarterly, each part being cumulative.

Price to Subscribers, for the four parts payable in advance, net 17*.

" The practice of the law without Mows' Annual would be almost an impos-
sibility."

—

Laiv Times.

Mews' Digest of Cases relating to Criminal Law down to the

end of 1897.—By John Mews, Esq., Barrister-at-Law. Royal

8vo. 1898. 1^. '5s.

Law Journal Quinquennial Digest, 1901-1905.—An Analytical

Digest of Cases Published in the Law Journal Reports, and the Law
Reports, during the years 1901-1905, with references to the Statutes

passed during the same period. By James S. Hendeeson, Esq.,

Barrister-at-Law. 1906. 1^. 10«.

Woods and Ritchie's Digest of Cases, Overruled, Approved,

and otherwise dealt with in the English and other Courts to

the end ofl902! with an Appendix of Cases, Overruled or Reversed,

to the end of 1906. By W. A. G. Woods, LL.B., and J. Ritchie,

M.A., Esqrs., Ban-isters - at - Law. — Founded on "Dale and

Lehmann's Digest of Cases Overruled, tSrc." 3 Vols. Royal 8vo.

1907. {In the press.) 51. 5s.

DISCOVERY.— Bray's Digest of the Law of Discovery, with

Practice Notes.—By Edwaed Beay, Esq., Barrister-at-Law.

Demy 8vo. 1904. Mt, 3s.

DISTRESS.—Oldham and Foster on the Law of Distress.—

A

Treatise on the Law of Distress, with an Appendix of Forms, Table

of Statutes, &c. Second Edition. By Aethub Oldham and A. La
TecbeFostee, Esqrs., Barristers-at-Law. Demy 8vo. 1889. 18«.

DISTRICT COUNCILS.—Chambers' Digest of the Law relat-

ing to District Councils, so far as regards the Constitution, Powers

and Duties of such Councils (including Municipal Corporations) in

the matter of Public Health and Local Government. Ninth Edition .
—

By G. F. Chambees, Esq., BaiTister-at-Law. Royal 8vo. 1895. 10*.

DIVORCE.—Browne and Powles' Law and Practice in Divorce

and Matrimonial Causes.—Seventh Edition. By L. D. Powles,

Esq., Barrister-at-Law, Probate Registrar, Norwich. Demy 8vo.

1905. 11. 5s.

"The practitioner's standard work on divorce practice."

—

Law Quar. Rev.

EASEMENTS.—Goddard's Treatise on the Law of Ease-

ments.

—

By John Letbouen Goddaed, Esq., Barrister-at-Law.

Sixth Edition. Demy 8vo. 1904. U. 5s.

"Nowhere has the subject been treated so exhaustively, and, we may add,
so scientitically, as by Mr. Goddard. We recommend it to the most careful study
of the law student, as well as to the library of the practitioner."

—

Law Times.

Innes' Digest of the Law of Easements,—Seventh Edition. By
L. C. Innes, lately one of the Judges of Her Majesty's High Court

of Judicature, Madras. Royal 12mo. 1903. 7«. Qd.

" Of much use to students."

—

Law Notes.
" This presents the law in a series of clearly enunciated propositions, which

are supported by examples taken in general from decided cases."

—

Solicitors'

Journal.

*„* AU standard Law Works are kept in Stocky in law oalf and other bindings.
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EASEMENTS—continued.

Roscoe's Easement of Light,—A Digest of the Law relating

to the Easement of Light.—With an Historical Introduction,

and au Appendix containing Praf>tical Hints for Architects and
Surveyors, Observations on the Right to Air, Statutes, Forms
and Plans. Fourth Edition. By Edwaed Stanley Roscoe, Egq.,

Barrister- at-Law, Admiralty Registrar of the Supreme Court,

Author of "A Digest of Building Cases," "Admiralty Practice,"

&c. Demy 8vo. 1904. 7«. 6d.
" A most useful little work."

—

Law Jonrnal.
" A clear and practical diyest of the law."

—

Law Times.

ECCLESIASTICAL LAW.— Phiiiimore's Ecclesiastical Law
of the Church of England, By the late Sir Robeet Phillimoek,

Bart. Second Edition, by his son Sir W. G. F. Phillimoee, Bart.,

assisted by C. F. Jemmett, Barrister-at-Law. 2 vols. Royal 8vo.

1895. Fublished at 31. 3.s., reduced to, net, 11. 5s.

" Everything that the ecclesiastical lawyer can possibly need to know."

—

Law Journal,

Whitehead's Church Law,—Being a Concise Dictionary of Statutes,

Canons, Regulations, and Decided Cases affecting the Clergy and
Laity. Second Edition. By Benjamin Whitehkad, Esq. , Barrister-

at-Law. Demy 8vo. 1899 10s. Gf^.

" A perfect mine of learning' on all topics ecclesiastical."

—

Laili/ Telegraph.

"A book which will be useful to lawyers and laymen."

—

Law Times.

ELECTIONS.— Day's Election Cases in 1892 and 1893,—Being
a Collection of the Points of Law and Practice, together with Reports

of the Judgments. By S. H. Day, Esq., Barrister-at-Law, Editor

of " Rogers on Elections." Royal 12mo. 1894. Is.Gd.

Hedderwick's Parliamentary Election Manual : A Practical

Handbook on the Law and Conduct of Parliamentary Elections

in Great Britain and Ireland, designed for the Instruction and
Guidance of Candidates, Agents, Canvassers, Volunteer Assistants,

&c. Second Edition. By T. C. H. Heddeewicz, Esq., Barrister-at-

Law. Demy 12mo. 1900. 10s. 6d.

" The work is pre-eminently practical, concise and clear."

—

Solicitors' Journal.

Hunt's Metropolitan Borough Councils Elections: A Guide to

the Election of the Mayor, Aldermen, and Councillors of Metropolitan

Boroughs. ByJoHNHuNT, Esq.,Bar.-at-Law. Demy8vo. 1900. 3s.6d.

Rogers' Law and Practice of Elections,

—

Vol. I. Reqisteation, including the Practice in Registration

Appeals; Parliamentary, Municipal, and Local Government; with

Appendices of Statutes, Orders in Council, and Forms. Sixteenth

Edition ; with Addenda of Statutes to 1900. By Matteicb Powell,

Esq., Barrister-at-Law. Royal 12mo. 1897. 1^. Is.

" The practitioner will find within these covers everything which he can be

expected to know, well aiTanged and carefully stated."—iaz^ Times.

Vol. II. Paeliamentaey Elections and Petitions ; with Appen-
dices of Statutes, Rules and Forms, and a Precedent of a Bill of Costs.

Eighteenth Edition. By C. Willoughby Williams, Esq., Barrister-

at-Law. Royal 12mo. 1906. 1^. 1«.

" The acknowledged authority on election law."—Law Journal.

'"J he leading book on the difficult subjects of elections and election peti-

tions."

—

Law Times.
" We have nothing but praise for this work as a trustworthy guide for candi-

dates and agents."

—

Solicitors' Journal.

Vol. III. Municipal and othee Elections and Petitions, with

Appendices of Statutes, Rules, and Forms, and a Precedent of a

Bill of Costs. Eighteenth Edilion. By C. Willouoiusy Williams,

Esq., assistod by G. H. B. Kknkick, Esq., LL.l^., Barristers-at-

Law. Royal 12mo. 190G. . 1^. 1«.

" A complete guide to local cXcciioias."— Solicitors' Journal.

** All Hliindard Law Works are kept in Stock, in law calf and other birdings.
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EMPLOYERS' LIABILITY.— Knowles.— n^e "Workmen's
Compensation."

Mozley-Stark,— Vide *' Arbitration."

ENGLISH LAW.— Campbell's Principles of English Law.
Founded on Blackst one's Commentaries. By Robekt Campbell, Esq.,

Barrister- at-Law, Editor of " Euling Cases," &c. Demy 8vo.

1907. 20.S.

" It is a g'ood vork, this, and ably wiitten, and wc can thoroiiahly recommend
—we would go further and say. advise— to all students of English law a careful

and conscientious penisal of its pages."

—

/aw Sturii-nts' Journal, July, 1907.
" The ground covered is jiractically that occupied by Stephen's Commertiuies,

and for completeness and clearness of exposition these six hundred odd ]iages

compare very favourably indeed witli the older work.''

—

Law Nolix, July, 19i)7.

"A work of all-round excellence, which may be commended, not only to the
student, but also to the fully ciuiiliticd lawyer. In conclusion, one may state that
the index is a safe and a sure guide to the contents of the boak."

—

1-aw lilaijiniuc,

August, 1907.

Pollock and Maitland's History of English Law before the time
of Edward I. By Sir Feedkrick Pollock, Bart., and Feed. \V.

Maitland, Esq., Barristers-at-Law. Second Edition. 2 vols. roy.

8vo. 1898. 21.

ENGLISH REPORTS. Re-issue of all Decisions prior to 1866.

To be completed in about 1 60 Volumes. Royal Svo. Issued monthly.

Now Issued.

House OF LoEDS (1694 to 1866). 11 Vols. Half-bound. Net, 221.

Peivy Council (Including Indian Appeals) (1809 to 1872). 9 Vols.

Half-bound. Net, m. 10.?.

Chanceey (Including Collateral Reports) (1557 to 1866). 27 Vols,

Half-bound. Net, 40^. 10«.

Rolls Couet (1829 to 1866). 8 Vols. Half-bound. Net, Vll.

Vice-Chancelloes' CouKTS (1815—1865). 16 Vols. Half-boimd.
Net, 21/.

Now Publishing.
King's Bench and Queen's Bench (1378— 1865). Complete in about

40 Vols. Net, per vol., 1/. 10*.

*^* The Volumes are not sold separately. Prospectus on application.
"We can speak unhesitatingly of the advantage to the lawyer of the posses-

sion of this excellent reprint of all the English reports."

—

Solicitors' Journal.

EQUITY, and Vide CHANCERY.
Seton's Forms of Judgments and Orders in the High Court of
Justice and in the Court of Appeal, having especial reference to

the Chancery Division, with Practical Notes. Sixth Edition. By
Cecil C. M. Dale, Esq., Barrister-at-Law, W. Tindal King, Esq.,
a Registrar of the Supreme Court, and W. O. Goldschmidt, Esq.,
of the Registrars' Office. In 3 vols. Royal 8vo. 1901. 6/. 6s.

"The new edition of 'Seton' is from every point of view, indeed, a most
valuable and indispensable work, and well worthy of the book's high reputation."—Law Jovrnal,

Smith's Manual of Equity Jurisprudence.—A Manual of Equity
Jurisprudence for Practitioners and Students, founded on the Works
of Story and other writers, comprising the Fundamental Principles
and the points of Equity usually occurring in General Practice.
Fifteenth Edition. By Sydney 'E. Williams, Esq., Banister-at-
Law. Demy 8vo. 1900. 12*. 6d.

" We can safely recommend ' Smith's Equity' in its new clothes to the atten-
tion of students reading for their Examinations."

—

Law Notes.

Smith's Practical Exposition of the Principles of Equity, illus-

trated by the Leading Decisions thereon. For the use of Students
and Practitioners. Third Edition. By H. Aethub Smith, M.A.,
LL.B., Esq., Barrister-at-Law. Demy 8vo. 1902. 21«.
"This well-known text-book maintains its high reputation. . . . This third

edition has been brought up to date in a way v\hich s-hould also make it useful lo
practitioners in search of the latest authorities on any given point. . . . The
additional cases referred to in the text and notes amount to many hundreds."

—

La^v Journal.

•»* All standard Law Works are kept in Stock, in law calf and other bindings.
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EQUITY—continued.

Williams' Outlines of Equity.—A Concise View of the Principles of

Modem Equity. By Std>t:y E. Williams, E.*q., Banister-at-Law,
Author oi "The Law relating to Legal Representatives," &c.

Royal 12mo. 1900. 55.

" The accuracy it comtiines with conciseness is remarkable."

—

Late Magazine,

ESTATE DUTIES.— Freeth.— rii^e "Death Duties."

ESTOPPEL,— Everest and Strode's Law of Estoppel. By
Lanchlot Feilding Eveekst, and Edmttnd Steode, Esqrs., Barristere-

nt-Law. Second Edition by Lancelot Feilding Eveeest, Esq.,

Barrister- at-Law. Demy 8vo. 1907. 2os

" "Will be of gi'eat value to tli° practitioner." - Law Journal, March ,30, 1907.
" A safe and valuable g'liide to the difficult subject with which it deals. . . .

An excfllent bjok."

—

Law Quarterly Review, April, 1907.

EVIDENCE.— Bodington.— FiWe "French Law."

Wills' Theory and Practice of the Law of Evidence.—By Wm.
Wills, Esq., Barrister-at-Law. Second Edition. By the Author
andTHOEXTOxLAWES, Esq.,BaiTistcr-at-Law. DemySvo. 1907. 15s.

" Contains a lar<?e amount of valuable information, very tersely and
accurately conveyed."

—

Laiv Times.

EVIDENCE ON COMIVIISSION.— Hume-Williams and

Macklin's Taking of Evidence on Commission : including therein

Special Examinations, Letters of Request, Mandamus and Examina-

tions before an Examiner of the Court. Second Edition. By W. E.

HujiE-Williams, Esq., K.C., and A. Romee Macklin, Esq., Bar-

rister-at-Law. Demy 8vo. 1903. 12s. 6d.

" An accurate and complete manual on this important branch of the law.

Every point that is likely to occur in practice has been noted, and there are

appendices of statutes, rules, orders, precedents."

—

Law Times.

EXAMINATION GUIDES.—Bar Examination Guide. By
H. D. Woodcock, and R. C. Maxwell, Esqrs., Barristers-at-Law.

Vols. I. to V. (1895-1899). Each, net 7s. 6d.

Barham's Students' Text-Book of Roman Law. By C. Nicolas
Baeham, Esq., Barrister-at-Law. Demy 12mo. 1903. Xet,'2s.6d.

" This is a fii-st primer of Eoman Law for tlie beginner. It is plain and clear,

is well an-anged, and so simply put that any student can follow it."

—

Law Student's

Journal.

EXECUTIONS.— Edwards' Law of Execution upon Judgments
and Orders of the Chancery and Queen's Bench Divisions,

By C. J. Edwaeds, Esq., Barrister-at-Law. DemySvo. 1888. 16-'.

EXECUTORS.—Goffin's Testamentary Executor in England

and Elsewhere. By R. J. R. Goffin, Esq., Barrister-at-Law.

Demy Svo. 1901. 5f.

Macaskie'sTreatiseon the Law of Executors and Administrators.
By S. C. Macaskib, Esq., BarrLster-at-Law. 8vo. 1881. 10s. 6d.

Williams' Law of Executors and Administrators.—Tenth Edition.

By the Right Hon. Sir Roland Vaughan Williams, a Lord Justice

of Appeal, and Aethue Robeet Ingpen, Esci., one of His Majesty's

Counsel. 2 vols. Roy. 8vo. 1905. 4/.

" "R'e cannot call to mind any work of recent times of greater authority than
' 'Williams on Executors.' It is one of our log-al cla.ssics, and is unrivalled in the
width of its ranfie, the accuracy (jf its statements, and the soundness of its law.
The new edition is worthy of the great leputation of tlie work, and eveiy prudent
practitioner will do well to possess himself of a copy."

—

Law Times.
'• Tliis book—the standard work on its subject—is a storehouse of learning on

every point of administration law, and has been completely brought up to date."—Lavj Journal.
" It is/acilf. prinreps the leading authority on the subjects with which it deals,

and is h work which every practitioner should possess and no library should be
withOLt."

—

Law Quarterly Iteuirw.

•,* All standard Law Works are kept in Stock, in law calf and other bindings.
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B^ECVTOHS—couiinxed.
Williams' Law relating to Legal Representatives.— Real and

Pergonal. By Sydney E. Williams, Esq., Author of "Law of

Account," " Outlines of Equity," &c. Demy 8vo. 1899. lOs.

" We can commend to both branches of the profession, and more especially
to solicitors."

—

Lmv Time.i.

EXECUTORS (Corporate).—Allen's Law of Corporate
Executors and Trustees, By Eenest Kiya Allen, Esq., Bar-

rister-at-Law. Demy Svo. 1906. 6s.

EXTRADITION.— Biron and Chalmers' Law and Practice of

Extradition. By H. C. Biron and Kenneth E. Chalmers, Esqrs.,

Ban-isters-at-Law. Demy Svo. 1903. 1/.

" The whole book is eminently practical, and the practice and procedure are
clearly and ably discussed."

—

Law Times.
" A very satisfactoiy and practical collection of the treaties and statutes

relating to extradition and fugitive offenders, vrith an interesting introduction,
a commentary on the text of the statutes and treaties, and a valuable alpbabetical
list sho-n-ing what crimes are comprised in the particular treaties."

—

Law Journal.

FACTORIES AND AVORKSHOPS.-RueggandMossop's
Law of Factories and Workshops. By A. H, Ruegg, Esq., K.C.,

and L. Mossop, Esq., Barrister- at-Law. Demy Svo. 1902. 12«. 6d.

FARM, LAAV OF.— Dixon's Law of the Farm: including the

Cases and Statutes relating to the subject ; and the Agricultural

Customs of England and "Wales. Sixth Edition. By Aubrey J.

Spencee, Esq., Barrister-at-Law. Demy Svo. 1904. II. 6s.

" A complete modem compendium on agricultural matters."

—

Laic Times,

FIXTURES.—Amos and Ferard on the Law of Fixtures. Third

Edition. By C. A. Feeaed and "W. Howland Roberts, Esqrs., Bar-

risters-at-Law. Demy Svo. 1SS3. 1S«.

FORMS.—Chitty's Forms of Civil Proceedings in the King's

Bench Division of the High Court of Justice, and on Appeal
therefrom to the Court of Appeal and the House of Lords.

—

Thirteenth Edition. By T. W. Chitty, Esq. , a Master of the Supreme

Court, Herbert Chitty, Esq., Barrister-at-Law, and P. E. Vizard,

Esq., of the Central Office. Royal Svo. 1902. 1/. 16s,

"The book is accurate, reliable and exhaustive."

—

Solicitors' Jout-nnl.

"The fonns are practically exhaustive, and the notes very good, ^o that this
edition will be invaluable to practitioners whose work is of a litigious kind ''

—

Law Journal.

Daniell's Forms and Precedents of Proceedings in the Chan-
cery Division of the High Court of Justice and on Appeal
therefrom.—Fifth Edition, -with summaries of the Rules of the

Supreme Court ; Practical Notes ; and references to the Seventh

Edition of Daniell's Chancery Practice. By Charles Burney,

B.A., a Master of the Supreme Court. Royal Svo. 1901. 21. IQs.

" The standard work on Chancery Procedure."

—

Law Quarterly Review.

Seion,— Vide "Equity."

Wolstenholme's Forms and Precedents.—Adapted for use under

the Conveyancing Acts and Settled Land Acts, 1S81 to 1890. Sixth

Edition. Royal Svo. 1902. \I. \s.

%* All standard Law Works are kept in Stock, in law calf and other bindings.
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FRENCH LAW.— Bodington's Outline of the French Law of

Evidence.—By Oli¥ee E. Bodington, Esq., Barrister-at-Law.

Demy 8vo, 1904. 5s.

Cachard's French Civil Code. — By Hbney Cachaed, B.A.,
Counsellor-at-Law of the New York Bar, Licencie en Droit de la

Faculte de Paris. Demy 8vo. 1S95. 11.

Goirand's Treatise upon French Commercial Law and the
Practice of all the Courts,—With a Dictionary of French Judicial

Terms. Second Edition. By Leopold G-oieand, Licencie en Droit.

Demy 8vo. 1898. 11.

Goirand's Treatise upon the French Law relating to English
Companies carrying on Business in France.—By Leopold
GoiEAND, French Solicitor. Crown 8vo. 1902. Ket, 2s. 6d.

Kelly,— Vide "Marriage."

Sewell's Outline of French Law as affecting British Subjects.

—

By J. T. B. Sewell, LL.D., Solicitor. Demy 8vo. 1897. 10s. 6d.

GAMBIA.—Ordinances of the Colony of the Gambia. "With
Index. 2 Vols. Folio. 1900. Xct, SI.

GAIVIE LAWS.—Warry's Game Laws of England. With an
Appendix of the Statutes relating to Game. By G. Tayloe Waeet,
Esq., Barrister-at-Law. Royal r2mo. 1896. 10s. 6d.

GOLD COAST.—Ordinancesofthe Gold Coast Colonyand the
Rules and Orders thereunder, 2 vols. Royal 8 vo. 1903. 3^. 10«.

GOODWILL.—Allan's Lawrelatingto Goodwill.—By ChaelesE.
ALLAN,M.A.,LL.B.,Esq., Barrister-at-Law. DemySvo. 1889. 7s. 6d.

Sebastian,— Vide " Trade Marks."

HACKNEV CARRIAGES. — Bonner & Farrant— Vide
" Motor Cars."

HOUSE TAX.— Ellis' Guide to the House Tax Acts, for the
use of the Payer of Inhabited House Duty in England.—By
Aethue M. Ellis, LL.B. (Lond.), Solicitor. Royal r2mo- 1885. 6s.

HUSBAND AND WIFE.— Lush's Lawof Husband and Wife,

within the jurisdiction of the Queen's Bench and Chancery
Divisions. By C. Montague Lush, Esq., Barrister-at-Law. Second

Edition. By the Author and W. H. Geiffith, Esq., Barrister-at-

Law. Demy 8vo. 1896. 11. 5s.

" This book will certainly be consulted when difficulties arise relative to the

position of married women."

—

Law Journal.

INCOME TAX.— Buchan's Law relating to the Taxation of

Foreign Income,—By John Buchan, Esq., Barrister-at-Law,

with Preface by the Right Hon. R. B. Haldane, K.C., M.P. Demy
8vo. 1905. 10.S, &d.

"A learned and able treatise."

—

SoUi-itors' Journal.
" A text book of great value."

—

Law Journal.

Ellis' Guide to the Income Tax Acts,—For the use of the English
Income Tax Payer. Third Edition. By Aethub M. Ellis, LL.B.
(Lond.), Solicitor. Royal 12mo. 1893. 7s. Gd.

Robinson's Law relating to Income Tax; with the Statutes,

Forms, and Decided Cases in the Courts of England, Scotland, and
Ireland.—Second l^dition. By Abthue Robinson, Esq., Barrister-

at-Law. Royal 8vo. {In thr press.)

Whybrow's Income Tax Tables.—By G. H. Whybrow, Esq., of the

Income Tax RepaymentBranch, Somerset House. DemySvo. 1905. 5*'.

" This is a very useful book, and will be found of exceptional value to

bankers, solicitors, officials of public companies and other professional men."^
J<'inniti:ial Times.

*,* All standard Law Works are hept in Steele, in law calf and other bindings.
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INDIA.— llbert's Government of India,—Second Edition. By-

Sir CouETENAY Ilbert, K.C.S.I. Demy 8vo, 1907. Net, 10.s. Q>d.

INDICTIVBENTS.—Bowen-Rowlancls.— r<Vfo "Criminal Law."

INLAND REVENUE.— Highnnore's Summary Proceedings

in Inland Revenue Cases in England and Wales. Including

Appeals to Quarter Sessions and by Special Case, and Proceedings

by Collector's Warrants for Recovery of Duties of Excise and Taxes.

Third Edition. By N. J. Highmoek, Esq., Barrister-at-Law,

Assistant Solicitor of Inland Revenue. Roy. 12mo. 1901. 7«. 6rf.

Highmore's Inland Revenue Regulation Act, 1890, as amended
by the Public Accounts and Charges Act, 1891, and the Finance

Act, 1896, with other Acts ; with Notes, Table of Cases, &c. By
Nathaniel J. Highmobe, Esq., Barrister-at-Law, Assistant Solicitor

of Inland Revenue. Demy 8vo. 189G. 7s. &d.

INSURANCE.—Arnould on the Law of Marine Insurance.

—

Seventh Edition. By Edwaed Louis ee Haet and Ralph Iliff Simey,

Esqrs., Barristers-at-Law. 2 vols. Royal 8vo. 1901. 3^. 3s.

" The authors have availed themselves of the advice and assistance of men of
practical experience in marine insurance, so that the book may be relied on as
accurate from a business as well as from a legal point of view. The book can
best be described by the one word ' excellent.' "

—

Law Journal.

De Hart and Simey's Marine Insurance Act, 1906. With Notes

and an Appendix, containing the material provisions of the Statutes

relating to the Stamping of Marine Policies. By Edward Louis

DE Haet and Ralph Iliff Simet, Esqrs , Barristers-at-Law, Joint

Editors of " Arnould on Marine Insurance " and " Smith's Mercan-

tile Law." Royal 8vo. 1907. 6s.

" The notes to the sections of the Act are extremely well done, and the
rfferences to cases are full. . . . "We can imagine no more useful guide to the
new Ant."— Law Journal, April 13, 1907.

INTERNATIONAL LAAA^.— Bate's Notes on the Doctrine cf
Renvoi in Private International Law,— By John Pawley Batf,
Esq., Reader of International Law, &c., in the Inns of Court. 8vo.
1904. Net 2s. Qd.

Dicey.— Vide " Conflict of Laws."

Hall's International Law.—Fifth Edition. By J. B. Atlay, Esq.,
Bamster-at-Law. Demy 8vo. 1904. Net, II. Is.

Hall's Treatise on the Foreign Powers and Jurisdiction of the
British Crown, By W. E. Hall, Esq., Barrister-at-Law. Demy
8vo. 1894. 10s. 6d.

Higgins' The Hague Conference and other International Con-
ferences concerning the Laws and Usages of War—Texts of
Conventions, with Notes.^—By A. Peaece Higgins, M.A., LL.D.,
sometime Scholar of Downing College. Royal 8vo. 1904. Net, S.t.

Holland's Studies in International Law.—By Thomas Eeskine
Holland, D.C.L., Barrister-at-Law. Demy 8vo. 1898. 10s. 6d.

Holland's Qentilis Alberici de lure Belli Libri Tres,—Edidit

T. E. Holland, I.CD. Small 4to., half morocco. 11. Is.

Nelson's Private International Law.—By Hoeacb Nelson, Esq.,
Barrister-at-Law. Roy. 8vo. 1889. 11. Is.

Rattigan's Private International Law.—By Sir William Henet
Rattigan, LL.D., K.C. Demy 8vo. 1895. 10s. 6d.

" Written with admirable clearness."

—

Law Journal.
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INTERNATIONAL l^fiiVJ—continued.

Walker's History of the Law of Nations.—Vol. I., from the Earliest

Times to the Peace of Westphalia, 1648. By T. A. Walkee, M.A.,

LL.D., Esq., Barrister-at-Law. Demy 8vo. 1899. Net, 10*.

Walker's Manual of Public International Law.—ByT. A. Wat .kkr,

M.A., LL.D., Esq., Barrister-at-Law. Demy Svo. 1895. 9s.

Westlake's International Law,—Chapters on the Principles of Inter-

nationalLaw. By J. Westlaxe, K.C., LL.D. Demy8vo. 1894. 10«.

Westlake's international Law.—Part I. Peace. By J. Westlake,

K.C., LL.D. Demy Svo. 1904. Net, 9s.

Wheaton's Elements of International Law
i

Fourth English

Edition. Including a translation of the Anglo-French Agreement.

By J. B. Atlay, M.A., Barrister-at-Law. Eoyal Svo. 1904. II. 12s.

The leading American and English work on International Law.
" Wheaton stands too high for criticism."

—

Law Times.

""We congratulate Mr. Atlay on the skill and discretion with -which he has
performed the task of editing a standard treatise on international law."—iaio
Journal.

INVESTIGATION OF TITLE.—Jackson and Gosset's In-

vestigation of Title.—Being a Practical Treatise and Alphabetical

Digest of the Law connected with the Title to Land, with Precedents of

Requisitions. By W. Howland Jackson and Thoeold Cosset, Esqrs.

,

Barristers-at-Law. Third Edition. By W. Howland Jackson,
Esq., Ban-ister-at-Law. Demy Svo. 1907. 15s.

" Tlie merits of the book are excellent."

—

Law Journal, August 3, 1907.

"Will be of real help to the busy conveyancer."

—

Law Xotes.

JUDGIVIENTS AND ORDERS.—Seton.— ri(fe " Equity."

JURISPRUDENCE.— Holland's Elements of Jurisprudence.

—Tenth Edition. ByT. E. Holland, K.C.,D.C.L. Svo. 1906. I0s.6d.

Markby's Elements of Law. Sixth Edition. By Sir "Wtt.ltam

Maekbt, D.C.L. Demy Svo. 1905. 12s. 6d.

JURY LAWS.—Huband's Practical Treatise on the Law relat-

ing to the Grand Jury in Criminal Cases, the Coroner's Jury,

and the Petty Jury in Ireland,—By Wm. G. Huband, Esq.,

Barrister-at-Law. Royal Svo. 1896. Net, II. 5s.

JUSTICE OF THE PEACE.— Magistrates' Cases, 1895 to

1906.—Cases relating to the Poor Law, the Criminal Law,

Licensing, and other subjects chiefly connected with the duties and

office of Magistrates. 1895—1906. Hcuih, net II.

%* These Reports, published as part of the Law Journal Reports,

are issued Quarterly. Each Part, net bs.

Annual Subscription, payable in advance, 15s. post free.

Shirley's Magisterial Law.—An Elementary Treatise on Magisterial

Law, and on the Practice of Magistrates' Courts. Second Edition.

By Leonaed H. West, LL.D., Solicitor. Demy Svo. 1896. 7s. Qd.

Wigram's Justice's Note-Book.—Containing a short account of the

Jurisdiction and Duties of Justices, and an Epitome of Criminal Law.

Seventh Edition. By Heney Waebueton and Leonaed W. Keesuaw,

Esqrs., Barristers-at-Law. Royal 12mo. 1900. 10s. ijd.

"The information given ia comiilete and accurate."

—

Law Journal.
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LAND CHARGES ACTS. — Eaton and Purcell's Land
Charges Acts, 1 888 and 1 900.—A Practical Guide to Registration

and Searches. By Ernest W. Eaton, Esq., Senior Clerk, Land Charges

Department, Land Registry, and J. Potntz Puecell, Esq., of the same

Department, Barrister-at-Law. Royal 12mo. 1901. Net, Is. %d.

LAND LA^Af.—Jenks' Modern Land Law. By Edwaed Jenks,

Esq., Barrister-at-Law. Demy 8vo. 1899. 15*.

LAND TAX.— Bourdin's Land Tax.—An Exposition of the Land

Tax. Including the Latest Judicial Decisions, and the Changes in the

Law eflfected by the Taxes Management Act, &c. Fourth Edition. By
the late Feedeeick Humpheets, Deputy Registrar of Land Tax ; and

Digests of Cases decided in the Courts by Chaeles C. Atchison,

Deputy Registrar of Land Tax. Royal 12mo. 1894. 7s. Qd.

Atchison's Land Tax.—Changes Effected in the Processes of Assess-

ment and Redemption by Part VI. of the Finance Act, 1896 (59 & 60

Vict. c. 28). By Chaeles C. Atchison, Deputy Registrar of Land

Tax. Royal 12mo. 1897. {A Supplement to above.) Net, 2s. 6d.

LAND TRANSFER.— Brickdale and Sheldon's Land Trans-
fer Acts, 1875 and 1897.—With a Commentary on the Sections of

the Acts, and Introductory Chapters explanatory of the Acts, and the

Conveyancing Practice thereunder ; also the Land Registry Rules,

Forms, and Fee Order, Orders in Council for Compulsory Registra-

tion, &c., together with Forms of Precedents and Model Registers,

&c. By C. FoETESCUE Beickdale, Registrar at the Land Registry,

and W. R. Sheldon, Esqrs., Barristers-at-Law. Second Edition.

By C. FoETESOUE Beickdale, Esq., Barrister-at-Law. Royal 8vo.

1905. 11. 5s.

"The second edition of this book will be welcomed by the practitioner who
has to do with registered land, or with conveyancing of any kind in London,
where registration on sale is now compulsory."

—

Law Quarterly Beview.
"Contains not only lengthy and valuable notes and annotations on the Land

Transfer Acts and Rules, but also full and separate dissertations on the law,
procedure, and practice thereunder."—Xaw Times.

Hogg's Precedents.— Vide "Conveyancing."

Jennings and Kindersley's Principles and Practice of Land
Registration under the Land Transfer Acts, 1875 and 1897

;

with the text of the Acts and the Rules and Fee Order of 1903. By
A. R. G-. Jennings, LL.B., and G. M. Kindeesley, Esqrs., Bar-

risters-at-Law, and of the Land Registry. Roy. 8vo. 1904. \2s.&d.

" The principles and practice of land registration are set forth in a clear and
concise manner by the authors in their dissertations and notes."

—

Law Times.

LANDLORD and TENANT.— Redman's Law of Landlord

and Tenant.—Including the Practice of Ejectment. Fifth Edition.

By Joseph H. Redman, Esq., Barrister-at-Law. 8vo. 1901. 11. 5s.

" We can coniidently recommend the present edition."

—

Law Journal.

Woodfall's Law of Landlord and Tenant.—With a fuU Collection

of Precedents and Fonns of Procedure ; containing also a collection of

Leading Propositions. Eighteenth Edition. By W. A. Aggs, Esq.,

Barrister-at-Law. Roy. 8vo. {In the press.)

" Woodfall is really indispensable to the practising lawyer, of whatever
degree he may be."

—

Law Journal.
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LANDS CLAUSES ACTS.—Jepson's Lands Clauses Acts;

with Decisions, Foims, and Tables of Costs. Second Edition. By
J. M. LiGHTV/ooD, Esq., Barrister-at-Law. DemySvo. 1900. 1?. Is,

" This work, in its new and practically re-written form, may be described as a
handy and well-arranged treatise on the Lands Clauses Acts."

—

Solicitors' Journal.

LAW JOURNAL REPORTS.—Edited by John Mews, Esq.,

Barrister- at-Law. Published monthly. Annual Subscription

:

—
Reports and Public General Statutes Net, 3?. 4s.

Reps. Stats. & Mews' Annual Digest [Issued Quarterly) Net, 3/. 10s,

Thin paper Edition, forming one handy Vol. for the year Net, 31. 4s.

Or, without the Statutes Net, 31.

The Law Journal weekly, II. extra.

Synopsis of Contemporary Reports, 1832 to 1905, Net, 5s,

Law Journal Quinquennial Digest,— Tlrfe *' Digests."

LAVkA LIST.—Law List (The).—Comprising the Judges and Officers

of the Courts of Justice, Counsel, Special Pleaders, Conveyancers,

Solicitors, Proctors, Notaries, &c., in England and Wales; the

Circuits, Judges, Treasurers, Registrars, and High Bailiffs ol

the County Courts ; Metropolitan and Stipendiary Magistrates,

Official Receivers under the Bankruptcy Act, Law and Public

Officers in England, Colonial and Foreign Lawyers with their

English Agents, Clerks of the Peace, Town Clerks, Coroners, Com-

missioners for taking Oaths, Conveyancers Practising in England

under Certificates obtained in Scotland, &c., &c. Compiled, so far

as relates to Special Pleaders, Conveyancers, Solicitors, Proctors and

Notaries, by H. F. Baetlett, I.S.O., Controller of Stamps, and

Registrar of Joint Stock Companies, and Published by the Authority

of the Commissioners of Inland Revenue and of the Law Society.

1907. Net, 10s. 6d.

LAW QUARTERLY REVIE^A/.—Edited by Sir Feedeeick

PoLLOCK,Bart.,D.C.L.,LL.D. Vols. I.—XXII. (with General Indices

to Vols. I. to XX.) Royal 8vo. 1885-1906. Each, V2s.

1^^ Annual Subscription post free 12s. Qd., net. Single numbers, each 5s.

"A little criticism, a few quotations, and a batch of anecdotes,
afford a sauce that makes even a quarter's law reporting amusing
reading."

—

Latv Journal.

"The greatest of legal quarterly reviews . . . the series of
' Notes ' always so entertaining and illustrative, not merely of the
learning of the accomplished jurist (the Editor) but of the grace
of language with which such learning can be unfolded."

—

law Jour.

LAAA/YER'S ANNUAL LIBRARY—
(1) The Annual Practice,

—

Snow, Buenbt, and Steingee.

(2) The A. B, C. Guide to the Practice,

—

Steingee.

(3) The Annual Digest.

—

Mews. {Also Issued Quarterly.)

(4) The Annual Statutes.

—

Lelt.

(5) The Annual County Court Practice.

—

Smtly.

^^ Annual Subscription payable in advance, (a) For Complete Series, as
above, delivered on the day of publication, net, 21. 8s. (b) Nos. 1, 2,

3, and 4 only, net, II. 18s. (// A. B. C. Guide is not wanted 'Is. Gd.

may be deductedfrom subscription to scries («) or (b).) (e) Nos. 3, 4, and
5 only, net, 11. 15s. {Carriage extra, 2s.) Full prospectusforwarded on
application.
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LAV/YER'S COMPANION.— Fi«fe "Diary."

LAWYER'S OFFICE.—The Modern Lawyer's Office: being

Suggestions for Improvements in the Organization of Law Offices and

for the adoption of certain AmericanAppliances and Business Methods.

By A Solicitor OF THE Supreme CouET. Koyal I'imo. 1902. 6a'.

LEADING CASES.— Ball's Leading Cases, Vide " Torts."

Shirley's Selection of Leading Cases in the Common Law, With

Notes. By W. S. Shirley, Esq., Barrister-at-Law. Seventh Edition.

By Richard Watson, Esq., Barrister-at-Law. DemySvo. 1904.16s.

" The selection is veiy larg-e, though all are distinctly ' Leading: Cases,' and
the notes are by no means the least meritorious part of the -work."—Laiv Journal,

Warburton's Selection of Leading Cases in the Criminal Law,

With Notes. By Henry Warbueton, Esq., Barrister-at-Law.

Thii-d Edition. Demy 8vo. 1903. Us. 6d.

" The cases have been well selected, and arranged, . . . We consider that

it will amply repay the student or the practitioner to read both the cases and the

notes."

—

Justice of the Peace.

LEGAL HISTORY.— Deans' Student's Legal History.—Second

Edition. By R. Stoery Deans, Esq., Barrister-at-Law. Demy 8vo.

1905. 6*.

LEGAL INTERPRETATION.— Beal's Cardinal Rules of

Legal Interpretation,—Collected and Ai-ranged by Edwaed Beal,

Esq., Barrister-at-Law. Royal 8vo. 1896. 12s. &d.

LEGISLATIVE METHODS.— I Ibert's Legislative Methods

and Forms.—By Sir Couetenay Ilbeet, K.C.S.I., C.I.E., Parlia-

mentary Counsel to the Treasury. DemySvo. 1901. 16s.

LEXICON.— r«(^e "Dictionary."

LIBEL AND SLANDER.—Odgers on Libel and Slander.—

A Digest of the Law of Libel and Slander : and of Actions on the

Case for Words causing Damage, with the Evidence, Procedure,

Practice, and Precedents of Pleadings, both in Civil and Criminal

Cases. Fourth Edition. By W. Blake Odoees, LL.D., one of His

Majesty's Counsel, and J. Beomley Eames, Esq., Barrister-at-Law.

Royal 8vo. 1905. II. 12s.

"A standard and exhaustive treatise on the law of defamation and allied

topics."

—

Laiv Quarterly Review.
" The most scientific of all our law books In its new dress this volume

is secure of an appreciative professional welcome."

—

Law Times.
" The general opinion of the profession has always accorded a high place to

Mr. Blake Odgers' learned work."

—

Law Journal.

LICENSING.—Slocombe's Licensing Act, 1 904, Simply Stated,

—Second Edition. By Alfeed J. Slocombe, County Borough Police

Court, Huddersfield. Demy 8vo. 1905. Net, 2s.

Talbot's Law and Practice of Licensing.—Being a Digest of the

Law regulating the Sale by Retail of Intoxicating Liquor. With

a fuU Appendix of Statutes, Rules and Forms. Second Edition. By
George John Talbot, Esq., Barrister-at-Law. Royal 12mo.

1905. 10s. M.
" His method gives professional men a guide to the legislation afforded by

no other book."-

—

Law Journal.
*' The distinctive feature of it is that the exposition of the law is arranged in

the form of a code."

—

Law Quarterly Review.
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LIGHT.— n<^e "Easements."

LIGHT RAIL.VJAYS.— Vide "Tramways."

LOCAL AND MUNICIPAL GOVERNMENT.— Bazal-

getteand Humphreys' Law relating to County Councils.—Third

Edition. By Geoege HuMPHEETa, Esq. Royal 8vo. 1889. 7s. 6d.

Bazalgette and Humphreys' Law relating to Local and Muni-
cipal Government, By C.NoEMANBAZAiGETTEand G. Humpheets,
Esqrs., Barristers-at-Law. Sup. royal Svo. 1888. 3^. 3».

LONDON BUILDING ACTS.—Cohen's London Building

Acts, 1 894 to 1 905. With Introductions and Notes, and the Bye-

Laws, Regulations and Standing Orders of the Council, &c., &c. By
E. Aeakie Cohen, Esq., Barrister-at-Law. Royal Svo. 190G. 25s.

" These important statutes (the London Building Acts) are here collected in
one useful volume, which includes the Act of 1905. The notes to the various
sections are carefully written, and afford valuable assistance to the practitioner.
The work is a decided acquisition to the library of the local government lawyer,
and may be safely recommended as a guide to the difficulties of. the Building
Acts."

—

Law Times.

Craies' London Building Act, 1894; with Introduction, Notes,

and Index, and a Table showing how the Former Enactments
relating to Buildings have been dealt with.—By W. F. Ceaies, Esq.,

Barrister-at-Law. Royal Svo. 1S94. 5«.

LONDON LOCAL GOVERNMENT. — Hunt's London
Local Government, The Law relating to the London County
Council, the Vestries and District Boards elected under the Metropolis

Management Acts, and other Local Authorities. By John Hunt,
Esq., Barrister-at-Law. 2 vols. Royal Svo. 1897. 3^. 3s.

LUNACY.—Heywood and Massey's Lunacy Practice.—Part I.:

Disseetations, Forms and Precedents. Parts II. & III. : The
Ltjnact Acts, 1890 and 1891, and Rules fully Annotated, and an

Appendix, -with Precedents of Bills of Costs. Third Edition. By
N. Aethue Heywood and Aenold S. Massey, Esqrs., Sohcitors, and

Ralph C. Romee, Esq., First Class Clerk in the Office of the Masters

in Lunacy. Royal Svo. 1907. 25s.

" In its new and more valuable form the work should be very welcome to all
who have to do with this branch of law."

—

Law Thill's, May 11, lb07.
" In its enlarg-ed furm the work deserves the favour of the legal profession."—Law Journal, June 1, 1907.

MAGISTRATES' PRACTICE and MAGISTERIAL
LAW.— Vide "Justice of the Peace."

MARINE INSURANCE.— Fii^e "Insurance."

MARITIME DECISIONS.— Douglas' Maritime Law Deci-

sions.— Compiled by Robt. R. Douglas. Demy Svo. 1888. 7s. 6d.

MARRIAGE.— Kelly's French Law of Marriage, Marriage Con-
tracts, and Divorce, and the Conflict of Laws arising there-

from, Second Edition. By Oliver E. Bodington, Esq., Barrister-at-

Law, Licencieeu Droit de la Facultede Paris. Roy. Svo. 1895. 11. Is.

MARRIED AA/OMEN'S PROPERTY.— Lush's Married
Women's Rights and Liabilities in relation to Contracts, Torts,

and Trusts, By Montague Lush, Esq., Barrister-at-Law, Author
of " The Law of Husband and Wife." Royal 12mo. 18S7. 6s.
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MEDICAL PARTNERSHIPS. — Barnard and Stocker's

Medical Partnerships, Transfers, and Assistantships,—By
William Baenaed, Esq., Barrister-at-Law, and G. Beeteam Stockee,

Esq., Managing Director of the Scholastic, Clerical and Medical

Association (Limited). Demy 8vo. 1895. 10*. 6d.

MERCANTILE LAAV.—Smith's Compendium of Mercantile

Law.—Eleventh Edition. By Edward Loiris de Haet, M.A.,
LL.B., and Ralph Iliff Simey, B.A., Esqrs., Barristers-at-Law.

2 vols. Royal Svo. 1905. 21. 2«.

" Of the greatest value to the mercantile la.wyer."—Law Times.
" One of the most scientific treatises extant on mercantile law."

—

Solintors' Jl.

Tudor's Selection of Leading Cases on Mercantile and Maritime
Law.—With Notes. By 0. D. Tudoe, Esq., Barrister-at-Law.

Third Edition. Royal Svo. 1884. 21. 2s.

MERCHANDISE MARKS ACT. — Payn's Merchandise
Marks Act, 1887.—By H. Payn, Barrister-at-Law. Royal 12mo.

1888. 3*. 6d.

MINES AND MINING.—Cockburn.— ri(fe" Coal."

MORALS AND LEGISLATION.—Bentham's Introduction

to the Principles of Morals and Legislation.—By Jeeemt Ben-
THAM, M.A., Bencher of Lincoln's Inn. Crown Svo. 1879. 6s. 6d.

MORTGAGE.—Beddoes' Concise Treatise on the Law of Mort-

gage.—By W.F. Beddoes, Esq., Barrister-at-Law. Svo. 1893. 10s.

" A reliable and useful little manual."—Law Students' Journal.
" We can cordially recommend this work to a practitioner who likes to have

small compact hooks at hand on all subjects."

—

Law Notes.

Coote's Treatise on the Law of Mortgages.—By the late Richaed

Holmes Coote, Esq., Barrister-at-Law. Seventh Edition. By
Sydney Edwaed Williams, Esq., Barrister-at-Law, Author of

"The Law relating to Legal Representatives," "The Law of

Account," &c. 2 vols. Royal Svo. 1904. 3/. 3s.

" The work is very complete, and as a standard book is one to which the
lawyer may turn for almost any point he needs in connection with its subject."

—

Law Students' Journal.
"It is essentially a practitioner's book, and we pronounce it 'one of the

best.' "

—

Law Notes.

MOTOR CARS.—Bonner and Farrant's Law of Motor Cars,

Hackney and other Carriages.—An Epitome of the Law, Statutes,

and Regulations. Second Edition. By G. A. Bonnee and H. G.

Faeeant, Esqrs., Barristers-at-Law. Demy Svo. 1904. \2s. Qd.

" Carefully revised and brought up to date."

—

La^v Times.

NAVY.—Manual of Naval Law and Court Martial Procedure;
in which is embodied Thring's Criminal Law of the Navy, together

with the Naval Discipline Act and an Appendix of Practical

Forms.—By J. E. R. Stephens, Esq., Barrister-at-Law, C, E.

GiFFOED, Esq., C.B., Fleet Paymaster, Royal Navy, and F.

Haeeison Smith, Esq , Staff Paymaster, Royal Navy. Demy Svo.

1901. 15*.

"Well written, excellently arranged, and fully comprehensive."—into Journal.

NEGLIGENCE.—Smith's Treatise on the Law of Negligence.

Second Edition. By Hoeace Smith, Esq. Svo. 1884. 12*. Qd.
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NISI PRIUS.— Roscoe's Digest of the Law of Evidence on the
Trial of Actions at Nisi Prius.—Eig-hteenth Edition. ByMAUEicB
PowEij,, Esq., Barrister-at-Law. 2 vols. Demy 8vo. 1907.

{Nearh/ rcadi/.) 21. 2s.

" Continues to be a vast and closely packed storehouse of information on
practice at Nisi Prius."

—

Law Journal.

" Invaluable to a Nisi Prius practitioner."

—

Law Quarterly Jlevieiv.

NORTHERN NIGERIA LAAVS. — Golian's Northern
Nigeria Law. Eoyal Svo. 1905. 2^.2*.

NOTARY.— Brooke's Treatise on the Office and Practice of a
Notary of England.—With a full collection of Precedents. Sixth

Edition. By Ja^ies CEANSTOtTN, Esq., Barrister-at-Law. Demy 8vo.

1901. U. OS.

"The book is an eminently practical one, and contains a very complete
collection of notarial precedents. The editor is to be congratulated upon the
execution of a very thorough piece of work."

—

Law Journal.

OATHS.—Stringer's Oaths and Affirmations in Great Britain

and Ireland
;
being a Collection of Statutes, Cases, and Forms, with

Notes and Practical Directions for the use of Commissioners for Oaths,

and of all Courts of Civil Procedure and Offices attached thereto. By
Francis A. Steingee, of the Central Office, Royal Courts of Justice,

one of the Editors of the "Annual Practice." Second Edition.

Crown 8vo. 1893. 4».

" Indispensable to all commissioners."

—

Solicitors' Journal.

ORANGE RIVER.—The Statute Law of the Orange River

Colony.—Translated. Eoyal 8vo. 1901. 21. 2f.

OTTOIVIAN CIVIL LAW.—Grigsby's Medjelle, or Ottoman
Civil Law.—Translated into English. By "W. E. Geigsby, LL.D.,
Esq., Barrister-at-Law. Demy 8vo. 1895. 1/. Is.

PARISH LAW.— Humphreys' Parish Councils.—The Lawrelat-

ing to Parish Councils, being the Local Government Act, 1894 ; with

an Appendix of Statutes, together with an Introduction, Notes, and

a Copious Index. Second Edition. By Geoeoe Humpheeys, Esq.,

Barrister-at-Law. Eoyal 8vo. 1895. 10*.

Steer's Parish Law. Being a Digest of the Law relating to the

Civil and Ecclesiastical Government of Parishes and the Eelief of the

Poor. Sixth Edition. By W. H. Macnamaea, Esq., Assistant

Master of the Supreme Court, Eegistrar of the Court constituted

under the Benefices Act, 1898. Demy 8vo. 1^99. II.

" Of great service both to lawyers and to parochial oflBcers."

—

Solicitors' Jour.

PARTNERSHIP.— Pollock's Digest of the Law of Partnership.

Eighth Edition. With an Appendix of Forms. By Sir Feedeeick

Pollock, Bart., Barrister-at-Law, Author of "Principles of Con-

tract," "The Law of Torts," &c. Demy8vo. 1905. 10*.

"Practitioners and students alike wiU wekomc a now edition of this work,"—Law Journnl.

" Of the execution of the work we can speak in terms of the highest praise.
The language is simple, concise, and c\ca.r."—L'iw Mnyazine..

"Praiseworthy in design, scholarly and complete in execution."

—

Sat. U^view.
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PATENTS.— Edmunds on Patents.—The Law and Practice of

Letters Patent for Inventions. By Lewis Edmunds, Esq., K.C.
Second Edition, By T. M. Stevens, Esq., Barrister-at-Law. Roy.

8vo. 1897. II. I2s.

Edmunds' Patents, Designs and Trade Marks Acts, 1883 to

1888, Consolidated with an Index. Second Edition. By Lewis

Edsitjnds, Esq., K.C, D.Sc, LL.B. Imp. Svo. 1895. JVet, 2s. 6d.

Johnson's Patentees' Manual. — A Treatise on the Law and

Practice of Patents for Inventions. Sixth Edition. By Jajiies John-

son, Esq., Barrister-at-Law ; and J. Henet Johnson, Solicitor and

Patent Agent. Demy Svo. 1890. I0s.6d.

Johnson's Epitome of Patent Laws and Practice. Third Edition.

Crown Svo. 1900. Ket, 2s. Gd.

Morris's Patents Conveyancing,—Being a Collection of Precedents

in Conveyancing in relation to Letters Patent for Inventions.

With Dissertations and Copious Notes on the Law and Practice. By
Robeet MoEEis, Esq., Barrister-at-Law. Royal Svo. 1887. 11. 5s.

Thompson's Handbook of Patent Law of all Countries.—By
Wm. p. Thompson. Thirteenth Edition. 12mo. 1905. N'et, 2s. 6d.

Thompson's Handbook of British Patent Law. Thirteenth Edition.

12mo. 1905. Ket, 6d.

PAWNBROKING.—Attenborough's Law of Pawnbroking,
with the Pawnbrokers Act, 1872, and the Factors Act, 1889,
and Notesthereon. By Chaeles L. Attenboeough, Esq. , BaiTJster-

at-Law. Post Svo. 1897. Kei, Zs.

PEERAGE LA\AA.— Palmer's Peerage Law in England: A
I'ractical Treatise for Lawyers and Laymen. With an Appendix of

Peerage Charters and Letters Patent (in English). By Peancis

Beaufoet Palmee, Esq., Bencher of the Inner Temple, Author of

" Company Precedents," &c. Royal Svo. 1907. V2s. Gd.

PLEADING.— Bullen and Leake's Precedents of Pleadings in

Actions in the King's Bench Division of the High Court of

Justice, with Notes. Sixth Edition. By Cyeil Dodd, Esq., K.C,
and T. Willes Chittt, Esq., Barrister-at-Law, a Master of the

Supreme Court. Royal Svo. 190.3. 1^. 18«.

" The standard 'work on modem pleading."

—

Law Journal.

Eustace's Practical Hints on Pleading.—By Alex. Akdeeson
Eustace, Esq., Barrister-at-Law. Demy Svo. 1907. 5*.

" Esiiecially useful to youn? solicitors and students of both branches of the
legal profession."

—

Low limes, May 11, 1907.

Odgers' Principles of Pleading and Practice in Civil Actions in

the High Court of Justice.— Sixth Edition. By W. Blake
Odgees, LL.D., K.C, Recorder of Plymouth, Author of "A Digest

of the Law of Libel and Slander." Demy Svo. 1906. Vis. Gd.

" The student or practitioner who desires instruction and practical guidance
in our modern system of pleading cannot do better than possess himself of
Mr. Odgers' book."

—

Law Journal.

POISONS.— Reports of Trials for Murder by Poisoning.—With
Chemical Introductions and Notes. By G. Latham Beowne, Esq.,

Barrister-at-Law, andC. G. Stewaet, Senior Assistant in the Labo-
ratory of St. Thomas's Hospital, &c. Demy Svo. 1883. 12*. 6d.

*,* All standard Law Works are kept in Stock, in law calf and other bindings.
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POLICIESi— Farrer,— Vide "Vendors and Purchasers."

POVV^ERS.— Farwell on Powers.—A Concise Treatise on Powers.

Second Edition. By Geoege Faewell, Esq., Q.C. (now a Lord

Justice of Appeal), assisted by W. R. Sheldon, Esq., Barrister-

at-Law. Eoyal 8vo. 1893. 11. bs.

PRINCIPAL AND AGENT. -Wright's Law of Principal and
Agent, By E. Blackwood Weight, Esq., Barrister-at-Law. Second

Edition. Demy Svo. 1901. IBs.

"Clearly arranged and clearly written."

—

Law Times.
" May with contidence be recommended to all legal practitioners as an accu-

rate and handy text book on the subjects comprised m it."

—

Solicitors' Journal.
"An excellent book."— X«7« Quarterly Eeview.

PRIVY COUNCIL LA\A^.—Wheeler's Privy Council Law: A
Synopsis of all the Appeals decided by the Judicial Committee (includ-

ing Indian Appeals) from 1876 to 1891. Together with a precis of the

Cases from the Supreme Court of Canada. By Geoege Wheelee,
Esq., Barrister-at-Law, and of the Judicial Department of the Privy

Council. Royal Svo. 1893. \l. Us. &d.

PRIZE CASES.— Reports of Prize Cases determined in the

High Court of Admiralty, before the Lords Commissioners
of Appeals in Prize Causes, and before the Judicial Com-
mittee of the Privy Council, from 1745 to 1859.—Edited by

E. S. RoscoE, Esq., Barrister-at-Law and Admiralty Kegistrar.

2 Vols. Eoyal Svo. 1905. Net, 21. 10s.

" Mr. Roscoe has evidently edited these volumes with much care, and every
student of international law, here and elsewhere, will be grateful to him."

—

The Times.
"We gladly acknowledge the excellent judgment with which Mr. Roscoe

has performed his task. The English Prize Cases will be a boon to the student
of international law, and in times of nav^l warfare to the practitiou'_'r."

—

Latu
Journal.

PROBATE.— Nelson's Handbook on Probate Practice (Non-

Contentious), (Ireland),—By Howaed A. Nelson, Esq., Barrister-

at-Law. Demy Svo. 1901. Vis. U.

Powles and Oakley on Probate.—Fourth Edition. Part I. THE
LAW. By L. D. Powles, Esq., Barrister-at-Law, District Probate
Registrar for Norwich. Part II. THE PRACTICE. Conteutious
Practice. By W. M. F. Wateeton, Esq., Barrister-at-Law, of the
Probate Registry, Somerset House. Non-Contentious Practice. By
E. Lovell Mansbeidge, Esq., of the Probate Registry, Somerset
House. Demy Svo. 1906. N. 10,v.

" Tliis is a practical book by practical men, and a very complete guide to the
law and jiractice of probate."

—

Solicitors' Journal.

PROPERTY.—-See also " Real Property."

Raleigh's Outline of the Law of Property.—DemySvo. 1890. 7s. 6d.

Strahan's General View of the Law of Property.—Fuurtli Edition.

By J. A. Steahan, assisted by J. Sinclaie Baxtee, Esqrs., Barris-

ters-at-Law. Demy Svo. 190.5. 12s. 6d.

" The student will not easily find a better general view of the law of property
than that which is contained in this book."

—

Solicitors' Journal.
" We know of no better book for the class-room."

—

Ijoru 'J'imen.

PUBLIC MEETINGS.—Chambers' Handbook for Public

Meetings,— Second Edition. By Geoege F. Chambkes, Esq.,

Barrister-at-Law. Demy Svo. 188S. Net, 2s. 6d.

*,* Ali standard Law TForks are kept in Stock, in law calf and oilier bindini/f.
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QUARTER SESSIONS.—See also " Criminal Law."

Pritchard's Quarter Sessions.—The Jurisdiction, Practice, and
Procedure of the Quarter Sessions in Judicial Matters, Criminal,

Civil, and Appellate. Second Edition. By Josirn P. Matthews
and V. Geaiiam Milwaed, Esqrs., Parristers-at-Law. Demy 8vo.

1904. rniri.^hcd at \l. lis. 6rf. ; reduced to net, lo.s-.

"A most useful and comprehensive guide to Quarter Sessions practice."

—

7,niv JfmriKtl.

RA!L\A/AY RATES.— Darlington's Railway Rates and the
Carriage of Merchandise by Railway.—By H. R. Daelington,
Esq., Barrister-at-Law. Demy 8vo. 1893. II. 5s.

Russell's Railway Rates and Charges Orders. The Law under
the Railway Pates and Charges Orders Confirmation Acts, 1891 and
1892, and the Railway and Canal Traffic Act, 1894, with Explanatory
Notes and Decisions.—By Haeold Russell, Esq., Barrister-at-Law.

Royal 8vo. 1907. 10s. Gd.

RAILAA/AYS.—Browne and Theobald's Law of Railway Com-
panies.—Being a Collection of the Acts and Orders relating to

Railway Companies in Great Britain and Ireland, with Notes of all

the Cases decided thereon. Third Edition. By J. H. Balfoue
Beowne, Esq., one of His Majesty's Counsel, and Frank Balfoue
Beowne, Esq., Barrister-at-Law. Royal 8vo. 1899. '21. 2s.

" Contains in a very concise form the whole law of railways."

—

The Times.
" It 1.S difficult to find in this work any subject in connection with railways

which is not de.alt with."

—

Lniv Times.

"Practitioners who require a comprehensive treatise on railway law will find it

indispensable."

—

Lmv Journal.

Disney's Law of Carriage by Railway.—By Henet W. Disney,
Esq., Banister-at-Law. Demy 8vo. 190.3. 7«. Gd.

" Contains much useful icformation, and can be cordially recommended to

the lawyer."

—

Law Times.
" Veiy interesting' and useful."

—

Solicitors' Journal.

Powell's Relation of Property to Tube Railways,—By Maueice
Powell, Esq., Parrister-pt-Law. Demy 8vo. 1903. JVet Is. 6d.

RATES AND RATING. — Castle's Law and Practice of
Rating.— Fourth Edition. By Edwaed James Castlb, Esq., one
of His Majesty's Counsel, &c. Royal 8vo. 1903. 1/. 8s.

" A compendious treatise, which has earned the goodwill of the Profession on
account of its conciseness, its lucidity, and its accuracy."

—

Law Times.

Hamilton and Forbes' Digest of the Statutory Law relating to

the Management and Rating of Collieries,—For the use ui

Colliery Owners, Viewer.s and In.spectors. By H. B. Hans
Hamilton and Ukquhaet A. Foebes, E.sqrs., Barristers- at-Law.
Demy 8vo. 1902. Xet, lis. 6d.

" An eminently practical work."

—

Law Times.

REAL PROPERTY.—Carson's Real Propeity Statutes, com-
prising, among others, the Statutes relating to Pref-cription, Limita-
tion of Actions, Married Women' s Property, Payment of Debts out
of Real Estate, Wills, Judgments, Conveyancing, Settled Land,
Partition, Trustees. Being aTenthEdition of Shelford'sReal Property
Statutes. By T. H. Caeson, Esq., K.C., and H. B. Bompas, Esq.,

Barrister-at-Law. Royal 8vo. 1902. 1/. 15*.

" Absolutely indispensable to conveyancmg and equity lawyers."

De Villier's History of the Legislation concerning Real and
Personal Property in England during the Reign of Queen
Victoria.—Crown 8vo. 1901. 3s. 6d.

Digby's History of the Law of Real Property, Fifth Edition.

Demy 8vo. 1897. 12«. 6rf.

*^* All standard Laxv Worlds are kept in Stock, in late calf and other bindings.
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REAL PROPE.RT\'—co>7timed.
Lightwood's Treatise on Possession of Land ! -with a chapter on

the Real Property Limitation Acts, 1833 and 1874.—By John M.
LiGUTWOOD, E.-q., Barrister-at-Law. Demy 8vo. 1894. lbs.

Maclaurin's Nature and Evidence of Title to Realty. A His-

torical Sketch. By Richaed C. Maclaueix, Esa., of Lincoln's Inn.

Demy 8vo. 1901. 10s. 6d.

Shelford's Real Property Statutes.— Fit^e " Carson."

Smith's Real and Personal Property.—A Compendium of the Law
of Real and Personal Property, primarily contiected with Con-
veyancing. Designed as a Second Book for Students, and as a

Digest of the most useful learning for Practitioners. Sixth Edition.

By the Authoe and J. Teusteam, LL.M., Barrister-at-Law. 2 vols.

Demy Svo. 1884. 21. 2«.

" A book which he (the student) may read over and over again with profit and
pleasure."

—

Law Times.

Strahan.— ri(/« " Property."

REGISTERED l.AND.— Vde '-Land Transfer."

REGISTRATION.— Rogers.— Ttf^^e" Elections."

Fox and Smith's Registration Cases. (1886—1S95.) Royal Svo.

Calf, Mt, 21. 10s.

Smith's (0. Lacey) Registration Cases. Vol. I. (1895—1905.)

Royal Svo. Calf, net, 21. 14s.

Smith's (C. Lacey) Registration Gases. Vol. II., Part I. (1906—
1907.) Royal Svo. -^>^ os.

*^* Farts sold separateli/. Prices ou application.

REPORTS.— Vide "English Reports."

REQUISITIONS ON TITLE. — Dickins.— Htfe "Convey-
uuciug."

REVERSIONS.— Farrer.— Vide "Vendors and Purchasers."

RIVERS POLLUTION.—Haworth's Rivers Pollution.-The
Statute Law relating to Rivers Pollution, containing the Rivers Pollu-

tion Prevention Acts, 1876 and 1S93, together with the Special Acts in

force in the West Riding of Yorkshire and the County of Lancaster,

and Practical Forms. Second Edition. By Chaeles Joseph
Hawoeth, Solicitor, B.A. (Cantab.), LL.B. (London). Roy. 12mo.

1906. ^'(t, 10s. &d.

ROMAN LA\V.—Abdy and Walker's Institutes of Justinian,

Translated, with Notes, by J. T. Abdy, LL.D., and the late Beyan
Walkee, M.A., LL.D. Crown Svo. 1876. 16s.

Abdy and Walker's Commentaries of Gaius and Rules of Ulpian.

With a Translation and Notes, by J. T. Abdy, LL.D., late Regius
Professor of Laws in the University of Cambridge, and the late

Beyan Walkee, M.A., LL.D. New Edition by Beyan Waleee.
Crown Svo. 1S85. 16s.

Barham's Students' Text-Book of Roman Law.—By C. Nicolas
Baeham, Esq., Barrister-at-Law. Demy 12mo. 1903. Net, 2s. Qid.

"A collection of notes, clearly and simply expressed, upon the pi-incipal topics

of Kornan Law as they are stated in the Institutes ot Gaim and Justinian.

Kcatly arranged, and forms a complete outline of the subject."

—

Law Notes.

Goodwin's XII. Tables.—By Fekdkeick Goodwin, LL.D. London.
Royal 12mo. 18S6. 3s. 6rf.

Greene's Outlines of Roman Law,—Consisting chiefly of an
Analysis and Summary of the Institutes. For the use of Students.

By T. WniTCOMBK Geeenk, Barrister-at-Law. Fourth Edition.

Foolscap 8vo. 1884. 7«. 6rf.

*,* All standard Law Works are kept in Stock, in law calf and other Undines,
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ROMAN LAW—cmitinued.

Grueber's Lex Aquilia.—The Roman Law of Damage to Property:

being a Commentary on the Title of the Digest " Ad Legem Aqiii-

liam" (ix. 2). With an Introduction to the Study of the Corpus

Juris Civilis. EyEEWiNGEXTEBEE, Dr. Jur., M.A. 8vo. 1886. \Qs.M.

Holland's Institutes of Justinian.—Second Edition. Extra fcap.

Svo. 1881. 5s.

Holland and Shadwell's Select Titles from the Digest of Jus-

tinian.—Demy Svo. 1881. 14*.

Monro's Digest of Justinian.—Translated. By C. H. Monro, M.A.
Vol. I. Royal 8vo. 1904. Net, Us.

Monro's Digest IX. 2. Lex Aquilia. Translated, with Note.s, by

C. H. MoNEO, M.A. Crown Svo. 1898. 5s.

Monro's Digest XIX. 2, Locati Conduct!. Translated, vrith Notes,

by C. H. MoNEO, M.A. Crown Svo. 1891. 5s.

Monro's Digest XLVII. 2, De Furtis. Translated, with Notes, by

C. H. MoNEO, M.A. Crown Svo. 1893. 5s.

Monro's Digest XL!. 1, De Adquirendo Rerum Dominio. Trans-

lated, with Notes, by C. H. Moneo, M.A. Crown Svo. 1900. 5s.

Moyle's Imperatoris lustiniani Institutionum Libri Quattuor.

—

Fourth Edition. Demy Svo. 1903. 16s.

Moyle's Institutes of Justinian. Translated into English.—Fourth

Edition. Demy Svo. 1906. 6s.

Poste's Elements of Roman Law.—By Gaius. "With a Translation

and Commentary. Fourth Edition. Demy Svo. 1904. Net, 16s.

Roby's Introduction to the Study of Justinian's Digest, con-

taining an account of its composition and of the Jurists used or

referred to therein. By H. J. Robt, M.A. Demy Svo. 1886. 9s.

Roby's Justinian's Digest.—Lib. VII., Tit. I. De Usufructu, with

a Legal and Philological Commentary. By H. J. Robt, M.A.

Demy Svo. 1884. 9s.

Or the Two Parts complete in One Volume. Demy Svo. 18s.

Roby's Roman Private Law in the Times of Cicero and of the

Antonines.—ByH.J.RoBYjM.A. 2vol8. DemySvo. 1902. Net,'iQs.

Sohm's Institutes of Roman Law.—Second Edition. Demy Svo.

1901. 18s.

Walker's Selected Titles from Justinian's Digest,—Annotated by

the late Beyan Walkee, M.A., LL.D.

Part I. Mandati vel Contra. Digest xvii. i. Crown Svo. 1879. 5s.

Part III. De Condictionibus. Digest xn. 1 and 4—7, and

Digest xin. 1—3. Crown Svo. 1881. 6s.

Walker's Fragments of the Perpetual Edict of Salvius Julianus,

Collected and annotated by Beyan Walkee, M.A., LL.D. Crown

Svo. 1877. 6s.

Whewell's Grotius de Jure Belli et Pacis, with the Notes of Bar-

beyrac and others ; accompanied by an abridged Translation of the

Text, by W. Whewell, D.D. 3 vols. Demy Svo. 1853. 12«.

%* All standard Law IForJcs are kepi in Sfock, in law calf and other bindings.
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RULING CASES.—Campbell's Ruling Cases.—Arranged, An-
notated, and Edited by Robeet Campbell, of Lincoln's Inn, Esq.,

Barrister- at-Law, Advocate of the Scotch Bar, assisted by other

Members of the Bar. With American Notes by Ievinq Browne,
formerly Editor of the American Reports, and the Hon. Leonard A.

Jones, A.B., LL.B. (Harv.). Royal 8vo. 1894-1902. Half vellum,

gilt top. Complete in XXVI. Volumes. Price for the set, net, 2'}l.

%* The Volumes sold separately, n"t, each \l. 5s.

I.—Abandonment—Action.
[

XIV.—Insurance— Interpretation.

11.—Action—Amendment. ' XV.—Judge—Landlord and Tenant.
III.—Ancient Light— Banker. XVI.—Larceny—Mandate.
IV.— Bankruptcy— Bill of Lading. XVII.—Manorial Right— Mistake.
v.— Bill of Sale—Conflict of Laws. XVIil.—Mortgage—Negligerice.

VI.—Contract. XIX.—Negligefice—Partnership.
VII.—Conversion—Counsel. XX.—Patent.

VIII.—Criminal Law—Deed. XXI.—Payment—Purchase for Value
IX.— Defamation — Dramatic and without Notice.

Musical Copyright. XXII.—Quo Warranto—Release.
X.—Easement— Estate. XXIII.— Relief—Sea.
XI.—Estoppel— Execution. XXIV.—Search Warrant—Telegraph.
XII.— Executor—Indemnity. XXV.—Tenant—Wills.

XIII.—Infant— Insurance. XXVI.—Table of Cases ; Index.

THIS SERIES PRESENTS-
The best English Decisions (in full),

From the earlier Reports to the present time,

Grouped under topics alphabetically arranged.

UNDER EACH TOPIC IS GIVEN-
A " Rule " of law deduced from the cases

;

The early or " leading " ease (in full)

;

English notes abstracting collateral cases
;

American notes.

THE OBJECT OF THE SERIES IS-
To state legal principles clearly.

Through cases of accepted autliority.

With sufficient annotation
To aid the application of these principles

to any given state of facts.

Extracts from Press Notices.
" A Cyclopfedia of lavv .... most ably executed, learned, accurate, clear,

concise ; but perhaps its chief merit is that it impresses on us what the practising
English lawyer is too apt to forget -that English law really is a body of prin-
ciples."— T/ie ISritish Reuiew.

"One of the most ambitious, and ought to be, when it is complete, one of the
most generally useful legal works which the present century has produced."

—

Literature.
" A perfect storehouse of the principles established and illustrated by our

case law and that of the United States."

—

Law Timns.
" The general scheme appears to be excellent, and its execution reflects tlie

greatest credit on everybody concerned. It may, indeed, be said to constitute,
lor the present, the high-water mark of the science of book-making."

—

Sat. Jlev.
" A work of unusual value and interest. . . . Each leading case or group

of cases is preceded by a statement in bold type of the rule which they are quoted
as establishing. The work is happy in conception, and this first volume shows
that it will be adequately and successfully carried out."

—

Solicitors' Journal.
"The English Ruling Cases seem generally to have been well and carefully

chosen, and a great amount of work bus been expended. . . . Great accuracy
and care are shown in tlie preparation of the Notes."

—

Law QuarUrhi Itrviiw.

" The Series has been maintained at a high level of excellence."

—

Tlie Times.

•|»* All standard Law TFor/is are kept in Stock, in law calf and other bindings.
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SALES.—Blackburn on Sales. A Treatise on the Effect of tbe

Contract of Sale on the Legal Rights of Property and Possession in

Goods, Wares, and Merchandise. By Lord Blackbuen. 2nd Edit.

By J. C. Graham, Esq., Barrister-at-Law. Royal 8vo. 1885. 1^. 1«,

SALVAGE.—Kennedy's Treatise on the Law of Civil Salvage.

— By The Right Hon. Lord Justice Kennedy, a Lord Justice of

Appeal. Second Edition. By A. R. Kennedy, Esq., Barrister-at-

Law. Royal 8vo. 1907. 15s.

"The whole subject is explained in the present work in a manner at once
lucid and interesUng."— Soliciiorii' Journal, June 8, 1907.

SHERIFF LA^^.— Mather's Compendium of Sheriff and Exe-

cution Law. Second Edition. By Puilip E. Mather, Solicitor and

Notary, formerly Under-Sheriff of Newcastle-on-Tyne. Royal 8vo.

1903. 11. lOs.

""We think that this book mil be of very great assistance to any persons who
may fill the positions of high sheriff and under-sheriff from this time forth. Tlie

whole of the legal profession will derive great advantage from having this

volume to consult."

—

Law Time.fi.

" The subject is one of great practical importance, and this edition will be
most valuable in the office of sheriffs and solicitors."

—

Law Journal.

SHIPPING.—Carver.— Firfe "Carriers."

Marsden's Digest of Cases relating to Shipping, Admiralty,

and Insurance Law, down to the end of 1897.—By Reginald

G. Maesden, Esq., Barri.»-ter-at-Law, Author of "The Law of

Collisions at Sea." Royal 8vo. 1899. II. IDs.

Puliing's Shipping Code; being the Merchant Shipping Act, 1894

(57 & 58 Vict. c. 60). With Introduction, Notes, Tables, Rules,

Orders, Forms, and a Full Index.—By Alexandee Pulling, Esq.,

Barrister- at-Law. Royal 8vo. 1894. Net, Is. &d.

Temperley's Merchant Shipping Acts,—By Robert Tempeeley,

Esq., Barrister-at-Law. Second E lition, comprising the Merchant

Shipping Acts, 1894 to 1906, with Notes, and an Appendix of Orders

in Council, Rules and Regulalions, Official Forms, &c. By the

Al'THOE, now a Solicitor of the Supreme Court, and Hubert Stuart

Mooee, Esq., Barrister-at-Law, assi.-ted by Alfred Bucknill, Esq.,

Barrister-at-Law. Royal 8vo. 1907. [Xcarhj ready.)

SLANDER.—Odgers.— rtc?« "Libel and Slander."

SOLICITORS. — Cordery's Law relating to Solicitors of the

Supreme Court of Judicature. With an Appendix of Statutes

and Rules, the Colonial Attornies Relief Acts, and Notes on Appoint-

ments open to Solicitors, and the Right to Admission to the Colonies,

to which is added an Appendix of Precedents. Third Edition. By
A. Coedeey, Esq., Barrister-at-Law. Demy Svo. 1899. 1/. \s.

" The leading authority on the law relating to solicitors."

—

Law Journal.

"A complete compendium of the law."

—

Law Times.

SPECIFIC PERFORIVIANCE. — Fry's Treatise on the

Specific Performance of Contracts. By the Right Hon. Sir

Edward Fey. Fourth Edition. By W. D. Rawlins, Esq., K.C.

Royal Svo. 1903. U. 16s.

" The leading authority on its subject."

—

Law Journal.
" Mr. Rawlins has acquitted himself of his responsible task with signal

ability."

—

Law Times.
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STAMP LAWS.—Highmore's Stamp Laws.—Being the Stamp
Acts of 1891 : -with the Acts amending and extending the same,

including the Finance Act, 1902, together with other Acts imposing

or relating to Stamp Duties, and Notes of Decided Cases ; also an

Introduction, and an Appendix containing Tables showing the com-

parison with the antecedent Law. Second Edition. By Nathaniel

Joseph Highmoee, Assistant-Solicitor of the Inland Revenue. Demy
8vo. 1902. 10s. 6d.

" The recognized work on the subject."

—

Latv Quarterly Review.

"This edition, like the former one, will be found of the greatest use by

solicitors, oflScers of companies, and men of business."

—

Law Journal.

"A very comprehensive volume, fuMUing every requirement."

—

Justice of
the Peace.

"Mr. Highmore's ' Stamp Lawi' leaves nothing undone."

—

The Civilian.

STATUTES, and vide " Acts of Parliament."

Chitty's Statutes.—The Statutes of Practical Utility, from the

earliest times to 1894, with Supplemental Volume to 1901 inclusive.

Arranged in Alphabetical and Chronological Order; -with Notes and

Indexes. Fifth Edition. By J. M. Lelt, Esq., Barrister-at-Law.

Royal Svo. Complete with Index. In 14 Volumes. 1894-1902. 15/. lo*.

Supplementary Volume, 1895 to 1901. Consolidated with

Index. May be had separately. 21. '2s.

" To those who already possess ' Chitty's Statutes ' this new volume is

indispensable."

—

Law Notes.

Annual Supplements, Separately:—1895, 5s. 1896,10*. 1897,5s.

1898, 7s. Q>d. 1899, 7s. M. 1900, 7«. 6rf. 1901, 7*. Qd. 1902, 7s. M.
1903, 7s. 6^. 1904, 7s. 6rf. 1905, 7«. 6rf. 1906, 7.s-. &d.

"It is a book which no public library should be without."

—

Spectator.

•A work of permanent value to the practising lawyer."

—

Solicitors''

Journal.

" Indispensable in the library of every lawyer."

—

Saturday Review

.

"To all concerned with the laws of England, Chitty's Statutes of

Practical Utility are of essential importance, whilst to the practising

lawyer they are an absolute necessity."

—

Law Times.

"The lawyer's Bible is the 'Statutes of Practical Utility '—that

they are his working tools, even more than accredited text-books or

'authorised reports.' More than one judge has been heard to say

that with the 'Statutes of Practical Utility' at his elbow on the

bench he was apprehensive of no difficulties which might arise."

—

The Times.

STATUTE LAAV.—Wilberforce on Statute Law. ThePrinciples

which govern the Construction and Operation of Statutes. By E.

WiLBEEFOECE, Esq., a Master of the Supremo Court. 1881. I8«.

*,* All standard Law Works are kept in Stock, in law calf and other bindings.
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STOCK EXCHANGE.—Schwabe and Branson's Treatise

on the Laws of the Stock Exchange.—By "Waltee S. Schwabe

and Gr. A. H. Branson, Esqrs., Barristers-at-Law. Demy 8vo.

1905. 12.5. 6d.

" Tins book gives a clear and comprehensive account of the constitution of
Ihe London Stock Exchange and of t}ie nature of Stock Exchange transactions,
as well as of the legal rales applicable in respect thereof."

—

Law Qunrterli/ Iteview.

"A clenr and practical account of lhe method in which the business of the
Stock Exchange is conducted, and of the law relating thereto."— Law Times.

" The best guide we know to the nature of Stock Exchange transactions."

—

'J'he Spectator.

"That the treatise will be acceptable to lawyers and laymen alike we have no
doubt. We have satisfied ourselves that the legal portion is a sound, and in all

respects satisfactory, piece of work."

—

Law Journal.

SUCCESSION.— Holdsworth and Vickers' Law of Succes-
sion, Testamentary and Intestate. DemySvo. 1899. Ws.M,

SUMMARY CONVICTIONS.- Paiey'sLawand Practiceof

Sunnmary Convictions under the Summary Jurisdiction Acts,

1848—1899) including Proceedings Preliminary and Subse-

quent to Convictions, and the Responsibility of Convicting

Magistrates and their Officers, with the Summary Jurisdic-

tion Rules, 1886, and Forms.—Eighth Edition. By W. H.

Macnamaba, Esq., a Master of the Supreme Court, and Ralph
Neville, E.«q., Barrister-at-Law. Demy Svo. 1904. \l. 5s.

TAXPAYERS' GUIDES.— H^e "House," "Income," and

"Land Tax."

THEATRES AND MUSIC HALLS.-Gearys Law of

Theatres and Music Halls, including Contracts and Precedents

of Contracts.—By W. N. M. Geaey, J.P. With Historical Introduc-

tion. By James Williams, Esq., Barrister-at-Law. Svo. 1885. 5«.

TITLE.—Jackson and Gosset.— 7'«</e " Investigation of Title."

TORTS.—Addison on Torts.—A Treatise on the Law of Torts ; or

Wrongs and their Remedies. Eighth Edition. By William Edwaed
Goelon, Esq., and Waltee Hussey Geiffith, Esq., Barrister.s-at-

Law. Royal 8vo. 190(3. II. 18«.

"As a practical guide to the statutory and case law of torts the presett
edition will be found verj- reliable and complete."

—

Solicitors' Journal.

" ' Addison on Torts ' is essf ntially the practitioner's text-took. The learned
fditrrs have done tbeir work exceeding y well, and the eighth edition of
•Addison' will no doubt enjoy the favour of the legal profession in as high a
degree as any of its predecessors."

—

Law Journal.

" The eighth edition is the most important that has been issued of late years,
mainly becuuse it supplies a watt that bns been widely felt in regard to negli-
gence and illegal distres-s. Chapter I. has been entirely recast, and numerous
changes will I e found throughout the text. It is but natural tlaat this edition
.shoufd be larger than is predecessors, but this icerease is fully justified in eveiy
way."

—

Law Times.

Bigelow's Law of Torts,—By Melvillb M. Bioelow, Ph.D.

Harvard. Second Edition. Demy 8vo. 1903. Vls.&d.

Kenny's Selection of Cases Illustrative of the English Law of

Torts.—By C. S. Kennt, LL.D., Barrister-at-Law. Demy 8vo.

1904. mt, V2s. Qd.

*^* All standard Law TForks are kept in Stock, in law calf and other bindings.
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TORTS—continued.

Pollock's Law of Torts i a Treatise on the Principles of Obligations

arising from Civil "Wrongs in the Common Law. Seventh Edition.

By Sir Feedeeick Pollock, Bart., Barrister-at-Law. Author of

"Principles of Contract," " A Digest of the Law of Partnership,"

&c. Demy 8vo. 1904. \l. bs.

" Concise, logically arranged, and accurate."

—

Law Times.

" Incomparably the best work that has been written on the subject."

—

Literature.

"A book which is well worthy to stand beside the companion volume on
'Contracts.' Unlike so many law-books, especially on this subject, it is no mere
digest of cases, but bears the impress of the mind of the writer from beginning
to end."

—

Law Journal.

Radcliffe and Miles' Cases Illustrating the Principles of the

Law of Torts.—By Francis R. Y. Radcliffe, Esq., K.C., and

J. C. Miles, Esq., Barrister-at-Law. DemySvo. 1901. Xet,V2!<.Q)d.

TRADE MARKS.—Sebastian on the Law of Trade Marks and
their Registration, and matters connected therewith, including a

chapter on Goodwill ; the Patents, Designs and Trade Marks Acts,

1883-8, and the Trade Marks Rules and Instructions thereunder

;

with Forms and Precedents; the Merchandize Marks Acts, 1887-94,

and other Statutory Enactments; the United States Statutes, 1870-82,

and the Rules and Forms thereunder ; and the Treaty with the United

States, 1877. By Lewis Botb Sebastian, Esq., Barrister-at-Law.

Foui'th Edition. By the Author and Haeey Bated Hemming, Esq.,

BaiTister-at-Law. Royal 8vo. 1899. II. 10*.

" Stands alone as an authority upon the law of trade-marks and their regis-
tration."

—

Law Journal.

"It is rarely we come across a law book which embodies the results of years
of careful investigation and practical experience in a branch of law, or that
can be unhesitatingly appealed to as a standard authority. This is what can be
said of Mr. Sebastian's book."

—

Solicitors' Journal.

Sebastian's Law of Trade Mark Registration under the Trade
Marks Act, 1905.—By Lewis Boyd Sebastian, Esq., Barrister-

at-Law. Royal 8vo. 1906. 7s. Gd.

'•'Mr. Sebastian has written- a brief, though instructive, Introduction to the
Act of 1905, which has consolidated and amended the law relating to the Regis-
tration of Ti'ade Marks, and his notes are clear and adequate."

—Laic JournnJ, Sept. S, lOH!!.

Sebastian's Digest of Cases of Trade Mark, Trade Name,
Trade Secret, Goodwill, &c., decided in the Courts of the United

Kingdom, India, the Colonies, and the L^nited States of America.

ByLEWi3BoYi>SEBASTiAN,Esq., Barrister-at-Law. 8vo. 1879. U. Is.

" WUl be of very great value to all practitioners who have to advise on matliers
connected with trade marks."

—

Solicitors' Journal.

TRADE UNIONS. — Assinder's Legal Position of Trade
Unions, By G. F. Assindee, Esq., Barrister-at-Law. Demy
12mo. 1905. Mt, 2s. 6d.

" In this little work Mr. Assinder has with great clearness and ability sketched
the legal position of trade unions."

—

r.aw Journal.

Draper's Trade Unions and the Law.—By Warwick H. DRAricE,

Esq., Barrister-at-Law. Demy 8vo. 190G. Xcf, Gd.

Pennant's Trade Unions and the Law.—By D. F. Pennant, E.sq.,

Barrister-at-Law. Royal 12mo. 1905. o.v.

*\* All standard Law Works are kept in Stock, in law calf and other blndlntjs.
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TRAMWAYS.— Robertson's Law of Tramways and Light Rail-

ways in Great Britain (3rd Edition of Sutton's " Tramway Acts

of the United Kingdom ") : comprising the Statutes relating to Tram-

ways and Light Railways iu England and Scotland, with full

Notes ; the Tramways and Light Railways Rules ; the Regulations,

By-Laws and Memoranda issued by the Board of Trade ; the

Standing Orders of Parliament ; the General Orders under the

Private Legislation Procedure (Scotland) Act, 1899 ; and Disser-

tations on Locus Standi and Rating. By Geoeoe S. Robertson,

M.A., Esq., Barrister-at-Law. Royal 8vo. 1903. II. bs.

TRANSVAAL.—The Statute Law of the Transvaal. Translated,

Royal Svo. 1901. 21. 2s.

Transvaal Proclamations, 1900—1902. Revised. 1904. Svo. II. 5s.

TRUSTEES (Corporate).—Allen's Law of Corporate Exe-

cutors and Trustees. By Ernest King Allen, Esq., Barrister-

at-Law. Demy Svo. 1906. 6*.

TRUSTS AND TRUSTEES.— Ellis' Trustee Acts, including

a Guide for Trustees to Investments. By Arthur Lee Ellis, Esq.,

Barrister-at-Law. Sixth Edition. By L. W. Byrne, Esq., Barrister-

at-Law. Roy. 12mo. 1903. 6s.

Godefroi's Law Relating to Trusts and Trustees.—By the late

Henry Godefroi, of Lincoln's Inn, Esq., Barrister-at-Law. Third

Edition. By Whitmoee L. Richards and James I. Stirling, Esqrs.,

Barristers-at-Law. Royal Svo. 1907. 1/. 18.v.

" There is the same scmpulous attpntion to every detail of trustees' rights anrt

duties, the f-ame eiilical analysis of all the nuances of trusts and other equitable
interests, the same careful comparison of all the decisions—sometimes apparently
conflictinji'—on the ditferent branclits of this complicated subject, which made
previous editions so useful even to the expert."

—

Luiv Journal, June 11, 1907.

VENDORS AND PURCHASERS.— Dart's Vendors and
Pu rchasers.—A Treatise on the Law and Practice relating toVendors

and Purchasers of Real Estate. By the late J. Henry Dart, Esq.

Seventh Edition. By Benjamin L. Cherry, one of the Editors of

" Prideaux's Precedents in Conveyancing," G. E. Tyrrell, Arthur
Dickson and Isaac Marshall, as.sisted by L. H. Elphinstone, Esqrs.,

Barristers-at-Law. 2 vols. Royal Svo. 1905. 3/. 15.«.

" There are traces throughout the book of an unstinted expenditure of skill

and labour in the preparation of this edition which will maintain the position of
the book as the foremost authority."

—

Law Quarter/;/ Review.

" The work remains a great conveyancing classic."

—

Law Journal.

" To the young and to the staid practitioner having any pretensions to con-
veyancing work, we unhesitatingly say. Procure a copy at once."

—

Law Students'
Journal.

" This work is a classic, and quite beyond our criticism. All we can do is to let

our readers know that the late Mr. Dart's work is once more brought up to rate,
and to advise them to put a copy on their shelves without delay."

—

Law Notes.

Farrer's Precedents of Conditions of Sale of Real Estate, Re-

versions, Policies, &c.; with exhaustive Footnotes, Introductory

Chapters, and Appendices.—By Frederick Edward Farreh, Esq.,

Barrister-at-Law. Royal Svo. 1902. 16.s.

" Mr. Farrer has written a rare thing—a new book which will be of real value
in a conveyancer's library."

—

Law Journal.
" The notes are essentially practical."

—

Law Times.

*^* All standard Law Works are kept in Stock, in law ealf and other bindings.
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VENDORS AND PURCHASERS-conlimced.
Turner's Duties of Solicitor to Client as to Sales, Purchases, and
Mortgages of Land.—Seoond Edition. By W. L. Hacon, Esq.,
Barrister-at-Law. Demy 8vo. 1893. lOs. 6d.

Webster's Law Relating to Particulars and Conditions of Sale
on a Sale of Land.—Third Edition. By W. F. Webstee, Esq.,
Barrister-at-Law. Roy. 8vo. 1907. 1/. 5*.

" Convpyanoers will assuredly find this volume of much value."

—

Law Tinifs,

April G, 1907.

WAR, DECLARATION OF.—Owen's Declaration of War.—
A Survey of the Position of Belligerents and Neutrals, with relative

considerations of Shipping and Marine Insurance during War. By
Douglas Owen, Esq., Barrister-at-Law. Demy Svo. 1889. \l. \s.

Owen's Maritime Warfare and Merchant Shipping.—A Summary
of the Rights of Capture at Sea. By Douglas Owen, Esq., Bar-
rister-at-Law. Demy Svo. 1898. Net, 2«.

WATER.— Bartley's Metropolis Water Act, 1902.—By Douglas
C. Baetley, Esq., Barrister-at-Law, Author of "Adulteration of
Food." Royal 12mo. 1903. 6*.

AVILLS.—Theobald's Concise Treatise on the Law of Wills.

—

Sixth Edition. By H. S. Theobald, Esq., one of His Majesty's
Counsel. Royal 8vo. 1905. 1/. \Cs.

" Throughout th'; book we fiud paragraphs rewritten and alterations and
corrections made, and we congratulated the author on the present as the best and
most trustworthy issue of his work which has yet appeared."

—

tiolicitors' Journal.
" Comprehensive though easy to use, and we advise all conveyancers to get a

copy of it without loss of time."

—

Law Journal.

" Of great ability and value. It bears on every page traces of care and sound
judgment."

—

Solicitors' Journal.

Weaver's Precedents of Wills.—A Collection of Concise Precedents
of Wills, with Introduction and Notes. Second Edition. By
Chaeles Weavee, B. A., Solicitor. Demy Svo. 1901. 5s.

" The notes, like the forms, are clear and, so far as we have tested them, accu-
rite, and the book cannot fail to be of service to the young practitioner."

—

/.-/('.' TiniKS.

^A/1ND1NG UP. -Palmer's.— nvfc " Company Law."

AA/ORKIVIEN'S COMPENSATION. — Ti^s "Employers'
Liability."

Knowles' Law Relating to Compensation for Injuries to Work-
men.—Being an Exposition of the Workmen's Compensation Act,
1906, and of the Case Law relevant thereto. Second Edition, including
the Workmen's Compensation Rules and Forms, 1907, annotated,
together with all the Treasury Regulations and Orders made under
the Act by the Home Office, Treasury, and Chief Registrar of
Friendly Societies. By C. M. Knowles, E.sq., Barri.ster-at-L:iw.

Demy Svo. 1907. Net, 8s.

" There is an excellent introduction, and the various sections of the Act are
fully annoted. The book is a timely on", and should be appreciated by both
branches of the legal profession."

—

Law Times.

"Mr. Knowles has produced an able commentary on the Act."

—

Law Journal.

"The subject is treated in a .satisfactoi y way."

—

Solicitors' Journal.

Robertson and Glegg's Digest of Cases under the Workmen's
Compensation Acts. Roy.d Svo. 1902. AW, 10s.

V/RONGS.—Addison. Bigelow, Kenny, Pollock, Radcliffe and
Miles,— /'<'/'-' " Turts."
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THE ENGLISH REPORTS
WITHIN THE REACH OF ALL.

Complete RE'^ISSUE of ALL THE DECISIONS
prior to 1866 in about 150 volumes.

nnHE objects of this great scheme of complete re-issue of all the

-*- English Reports up to the commencement of the Law Reports

in 1866 are now well known; the House of Lords Series in

11 Volumes, the Privy Council Series in 9 Volumes, the Chancery

Series in 27 Volumes, the Rolls Court Series in 8 volumes, and the

Vice-Chancellors Series in 16 Volumes, are now ready; and the King's

Bench and Queen's Bench is now in course of publication.

The Cases are noted with references to later decisions in which

a particular case may have been overruled, or distinguished, and
a reference to the titles of the digests in which similar cases will

be found. Consultative Committee

;

The Right Hon. The Earl of Halsbuky
;

The RightHon. Lord Alverstok-e,G.C.M.G., Lord Chief Justiceof England;

The Right Hon. Lord Collins, a Lord of Appeal in Ordinary

;

Sir R. B. FiNLAY, K.C.

]|^=s, NOW ISSUED.

HOUSE OF LORDS (1694 to 1866), complete in

H vols, royal 8vo. Price net, half bound, £22.
PRIVY COUNCIL (including Indian Appeals) (1809 to

1872), complete in 9 vols. Price net, half bound,
£13 : 10s.

CHANCERY (including Collateral Reports) (1557 to

1866), complete in 27 vols. Price net, half bound,
£40 : IDs.

ROLLS COURT (1829 to 1866), complete in 8 vols.

Price net, half bound, £12.
VICE-^C

H

ANCELLORS (1815 to 1865), complete in

16 vols. Price net, half bound, £24.

fE^^ NOW PUBLISHING.
KING'S BENCH and QUEEN'S BENCH (1378 to 1865),

including Collatera l Reports, complete in about 40 vols.

Price per volume net, half bound, 30s,
line Volumes are not sold separately.

Full Fruspedas sent on upplicatio)!, to—

Stevens & Sons, Ld., 1 19 (St 120, Chancery Lane, London.



By Subscribing to Series A, you will save at least £1 :5s.

NINETEENTH YEAR OF SUBSCRIPTION.

ik

PRACTICE—CASES—STA TUTES.

ANNUAL PREPAID SUBSCRIPTIONS.

Series Aj comprising Nos. 1, 2, 3, 4 and 5 . £2 8s., or carriagefree, £2 lOs.

,, B, Nos. 1, 2, 3 and 4 £II8s., ditto £2 Os.

„ C, Nos. 3, 4 and 5 £1 I5s., ditto £1 17s.

Extra for India-paper Editions: 7s. for Series A; 3s. 6d. for Series B or C.

Subscribers to the various Series loill obtain the folloivinr/ Standard Works,

delivered on the day of publication :
—

1. THE ANNUAL PRACTICE.
By TtioiiAS Snow, Barrister-at-Law ; Chakles Burney, a
Master of the Supreme Court ; and F. A. Stringer, of the
Central Office, Eoyal Courts of Justice. Price 25s. net. India-

Paper Edition, 3s. 6d. extra.

2. THE ABC GUIDE TO THE PRACTICE OF THE
SUPREME COURT.

By P. A. Stringer, one of the Editors of the "Annual
Practice." Price 5s. 7iet.

3. THE ANNUAL & QUARTERLY DIGEST of ALL the
REPORTED DECISIONS in ALL the COURTS.

By John Mews, Barrister-at-Law. {Issued in Three Quarterh/,

cumulative jyarts, and complete in 1 vol. royal 8i'o., cloth.)

Price 17s. 7iet.

4. The ANNUAL STATUTES of PRACTICAL UTILITY.
Alphahotically arranged, with Notes, &c., by J. M. Lely, Bar-
rister-at-Law, Editor of Chitty's Statutes, &.c. Royal 8vo.,

cloth. Price about 7s. 6d. {Published after the close of the

Session.)

5. THE ANNUAL COUNTY COURTS PRACTICE.
By His Ilonour Judge Smyta', and W. J. Biiooks, Barrister-

at-Law. Price 25s. India-Paper Edition, 3s. 6d. extra.
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PI^BPARING^FOR^PUBLICA TION.

Beal's Cardinal Rules of Legal Interpretation.—Second Edition.

Collected and Arranged by Edward Beal, Esq., Barrister- at-Law.
{Ill preparation

.)

Beddoes' Concise Treatise on the Law of Mortgage,—Second Edit.

By AV. F. Beddoks, Escj., Barrister-at-Law. {r?i preparation.)

Surge's Colonial Law. Commentaries on Colonial and Foreign
Laws generally and in their Conflict with each other,—

A

new Edition. By A. Wood Renton, Esq., Puisne Judge, Cevlon,

and G. G. Phillimoee, Esq., Barrister-at-Law. In 5 vols. Royal
8vo. {Vol. II. in the jjrcss.)

*jit* Full profpectus sent on application.

Dicey's Digest of the Law of England with reference to the
Conflict of Laws,—Second Edition. By A. V. Dicey, Esq., K.C.,
B.C.L. {In the press.)

Digest of Cases, Overruled, Approved, or otherwise specially
considered in the English Courts.—With extracts from the

Judgments. By W. A. G. Woods, LL.B., and J. Ritchie, M.A.,
Esqrs., Barristers-at-Law. {In the press.)

English Reports,—A complete Re-issue of all the Decisions prior to 1866
in about 150 Volumes. Sixth Series. King's Bench and Queen's
Bench. {Now publishing.)

*^* Full prospectus on application.

Lush's Husband and Wife,—Third Edition. By W. Httssey Griffith,
Esq., Barrister-at-Law. {In preparation.)

Macdonell's Law of Master and Servant,— Second Edition. By Sir

JoHX Macdoxell, LL.D., C.B., a Master of the Supreme Court, and
Edward A. Mitchell Innes, Esq., Barrister-at Law. {In preparation.)

Macnamara's Digest of the Law of Carriers of Goods and Pas-
sengers by Land and Internal Navigation,—Second Edition.

By Walter Henry Macnamaea, Esq., a Master of the Supreme
Court, Regi.strar to the Railway and Canal Commission, and W. A.
Robertson, Esq., Barrister-at-Law. {In preparation.)

Palmer's Company Precedents.—Part III. Debentures and Deben-
ture Stock. Tenth Edition. By Francis Beaufort Palmer, Esq.,

Barrister-at-Law. {In preparation^

Pollock's Law of Torts: a Treatise on the Principles of Obligations
arising from Civil Wrongs in the Common Law. Eighth Edition.

By Sir Frederick Pollock, Bart., Barrister-at-Law. Author of

''Principles of Contract," ^:c. {In the press.)

Robinson's Law relating to Income Tax,— Second Edition. By
Arthur Robinson, Esq., Barrister-at-Law. {In the jwess.)

Talbot and Fort's Index of Cases Judicially noticed, 1865 to

1905, — Second Edition. By M. R. Mehta, Esq., Barrister-at-

Law. {In the press.)

Temperley's Merchant Shipping Acts, 1894 to 1906.—Second
Edition. By Robert Temperley, Esq., Solicitor, Hubert Stuart
Moore, Esq., Banister- at-Law, and Alfred Bucknill, Esq.,

BaiTister-at-Law. {Nearly ready.)

Wang's German Civil Code.—Translated and annotated with an His-
torical Introduction and Appendices. By Chung Hui Wano,
D.C.L., Esq. {In the press.)

Williams' Law relating to Legal Representatives: Real and Per-
sonal.—Second Edition. By Sydney E. Williams, Esq., Barrister-

at-Law. {In preparation
.)

Woodfall's Law of Landlord and Tenant,—Eighteenth Edition. By
W. A. Aaos, Esq., Barrister-at-Law. {In the press.)
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Palmer's Company Precedents.—For use in relation to
Companies subject to the CompaDies Acts.

PaetI.: GEITERAL forms. Ninth Edition. By F. B. PALMER, Barrister-at-Law,

assisted by the Hon. 0. MACNAGHTEN, K.C.,and FRANK EVANS, Barrister-at-
Law. Royal 8w. 1906. Frice 36«. cloth.

Paet II. : WINDING-UP FORMS AITD PRACTICE. Ninth Edition. By F. B. PALMER,
assisted by FRANK EVANS, Barristers-at-Law. Royal 8w. 1904. Price 32«. cloth.

Palmer's Company Law.— A Practical Handbook for
Lawyers and Business Men. With an Appendix containing the Companies Acts,

1862 to 1900, and Rules. Fifth Edition. By FRANCIS BEAUFORT PALM;J}R,
Barrister-at-Law. Royal 8ro. 1905. Frice 12s. 6rf. cloth.

Theobald's Concise Treatise on the Law of Wills.—Sixth
Edition. By H. S. THEOBALD, K.C. Royal Svo. 190.5. Frice \ I. lbs. cloth.

Russell's Treatise on the Power and Duty of an Arbi-
trator, and the Law of Submissions and Awards. Ninth Edition. By EDWARD
POLLOCK, an Official Referee of the Supreme Court, and H. W. POLLOCK,
Barrister-at-Law. Royal 8ro. 1906. Frice 11. 10*. cloth.

Williams' Law of Executors and Administrators.— Tenth
Edition. By the Right Hon. SIR ROLAND VAUGHAN WILLIAMS, a Lord
Justice of Appeal, and ARTHUR ROBERT INGPEN, K.C. Two Vols. Royal 8w.
1905. Frice 41. cloth.

Disney's Law of Carriage by Railway.—By Henry W.
DLSNEY, Barrister-at-Law. Demy ^vo. 1905. Frice Is. Q>d. cluth.

Browne & Powles' Law and Practice in Divorce and
Matrimonial Causes.

—

Seventh Edition. By L. D. POWLES, Barrister-at-Law,
Probate Registrar, Norwich. I)emy 8io. 1906. Price 25s. cloth.

Warburton's Selection of Leading Cases in the Criminal
Law.—With Notes. Third Edition. By HENRY WARBURTON, Barrister-at-

Law. (Founded on " Shirley's Leading Cases.") BemySvo. 1903. Frice I2s. 6d. cloth.

Shirley's Selection of Leading Cases in the Common
Law.—With Notes. Seventh Edition. By RICHARD WATSON, Barrister-at-Law.
Eemy 8^'o. 1904. Price Kjs. cloth.

Smith's Manual of Common Law.— Twelfth Edition. By
C. SPURLING, Barrister-at-Law. Ferny ^vo. 1905. Price 15s. cloth.

Strahan's General View of the Law of Property.—Fourth
Edition. By J. A. STRAHAN, assisted by J. SINCLAIR BAXTER, Barristers-at-

Law. Ferny Sro. 1905. Frice 12s. M. cloth.

Harris' Hints on Advocacy.—Conduct of Cases, Civil and
Criminal. Classes of Witnesses and Suggestions for Cross-examining them, &c., &c.
By RICHARD HARRIS, K.C. Thirteenth Edition. Royal Vlmo. 1906. Price
Is. 6d. cloth.

The Pocket Law Lexicon.—Explaining- Technical Words,
Phrases and Maxims of the English, Scotch and Roman Law. Fourth Edition, By
JOSEPH E. MORRIS, Ban-ister-at-Law. Ecap. Hvo. 1905. Frice 6s. 6d. cloth.

Pollock's Digest of the Law of Partnership.— Eighth
Edition. With an Appendix of Fonns. By Sib FREDERICK POLLOCK, Bart.,

Banister-at-Law. Jjemy Svo. 1905. Frice 10s. cloth.

Hall's Law relating to Children.— Second Edition. By
W. CLARKE HALL and CECIL W. LILLEY, Barristers-at-Law. Ferny Svo.

1905. Frice 10s. 6d. cloth.

Spencer's Agricultural Holdings (England) Acts, 1883

—

IPOO, with Explanatory Notes. I'hird Edition. By AUBKEY J. SPE.VCER,
f Barrister-at-Law. Fc„iy bvu. 1906. Price 7«. 6d. cloth. *

*0* A Catalogue of New Law Works gratis on applicatiot'.
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UC SOUTHERN REGIONAL LIBRARY FACILITY

AA 000 858 152 2

KING'S BENCH SERIES now commencing.

THE ENGLISH REPORTS,
1378 to 1865.

FULL VERBATIM REPRINT ANNOTATED.

CONSULTA TIVE COMMITTEE : ^^reat Britain ;

The Right Hon. The Eakl of Halsbuey, lately Lord High Chancellor of

The Eight Hon. Loed Alveestone, Lord Chief Justice of England
;

The Eight Hon. Loed Collins, a Lord of Appeal in Ordinary
;

Sir E. B. FiNLAY, K.C., lately Attorney-General.

Following on the complete re-issue in 71 volumes of the House of Lords, Privy

Council, Chancery. Eolls Court and Vice-Cliancellors Eeports, the KING'S BENCH
SERIES is now beginning, and may be subscribed for separatelj^.

This series is perhaps the most Important of all the reports prior to 1865. A
complete set of the originals from Bellewe, 1378-1400, down to and including Best

aiid Smith, 1861-1866, with all the collateral reporters, extends to no fewer than

250 volumes of all sizes and styles of printing. These are very costly, and would
almost require a separate room for their accommodation. Subscribers wUl have

the privilege of possessing a complete annoUited re].rint of all of these invaluable

reports in about 40 uniform ^•olumdy^fl ^K|«ierB^^d much more legible style of

type, at a cost of 30s. per volume. ^ / /

The reports will be reprinted in^strictlv cKron^ogical order, and as the original

pagination and machinery of referenc^VUl'ro m^mitained, references from text-books

and digests will be found even mure easily than iu the originals.

NOW ISSUED.

HOUSE OF LORDS (1694 to 1866), complete in

11 vols, royal 8vo. Price net, half bound, £22.

PRIVY COUNCIL (including Indian Appeals) (1809 to

1872), complete in 9 vols. Price net, half bound, £13 : 10s.

CHANCERY (including Collateral Reports) (1557 to

1866), complete in 27 vols. Price net, half bound, £40 : 10s.

ROLLS COURT (1829 to 1866), complete in 8 vols.

Price net, half bound, £12.

VICE-CHANCELLORS (1815 to 1865), complete in

16 vols. Price net, half bound, £24.
The Volumes are not sold separately.

Full particulars sent on application to—

J

Stevens & Sons, Ld., 119 k 120, Chancery Lane, London,
jg

•«• A large nloik of Second-hand Law Reports and Text-hooks on Hale.
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