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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of Education 

[45CFR Part 177] 

GUARANTEED STUDENT LOAN PROGRAM 

Notice of Proposed Rulemaking 

Notice is herby given that, pursuant to 
the authority contained in section 432 
■(a)(1) of the Higher Education Act of 
1965, as amended (20 U.S.C. 1082(a)(1), 
the Commissioner of Education, with the 
approval of the Secretary of Health, 
Education, and Welfare, proposes to 
amend Part 177 of Title 45 of the Code 
of Federal Regulations, by amending 
S§ 177.44 and 177.49 and adding § 177.52, 
as set forth below. The purpose of these 
amendments is to clarify the amount of 
loss which will be paid by the Commis¬ 
sioner on default claims submitted by 
lenders holding loans which are insured 
under the Federal Insured Student Loan 
Program (Subpart E of 45 CFR Part 
177) and to specify the responsibilities 
of lenders prior to filing such claims. 

Under the Federal Insured Student 
Loan Program (FISLP), the Commis¬ 
sioner issues a certificate of insurance 
for a loan made to an eligible student by 
an eligible lender, insuring the loan 
against losses incurred by the lender be¬ 
cause of the student’s failure to repay 
the loan. For this purpose, an eligible 
lender may be a bank or other financial 
or credit institution, or agency or in¬ 
strumentality of a State, or an institu¬ 
tion of higher education or a vocational 
school, as those terms are defined in the 
Higher Education Act. The Act and the 
regulations further provide that insured 
loans may be transferred or assigned by 
an eligible lender to another eligible 
lender. If the student fails to repay the 
loan, the holder of the loan may file a 
claim with the Commissioner to be reim¬ 
bursed for the “unpaid balance of the 
principal amount and interest.” 
(20 U.S.C. 1080(a)). 

Several questions have been raised re¬ 
garding how the amount of the unpaid 
balance of the loan should be computed 
in situations in which the student bor¬ 
rower may have claims or defenses which 
he could assert against the original 
lender or a subsequent holder of the loan. 
Although it has been generally under¬ 
stood and accepted that a promissory 
note made under the FISL Program is 
not a negotiable instrument and that a 
purchaser of such a note cannot become 
a “holder in due course,” as those terms 
are defined by commercial law, questions 
have still remained concerning the 
proper interpretation and application of 
the Act and regulations. The major is¬ 
sues relate to: (1) Defenses which the 
student borrower may have concerning 
the origination of the loan; (2) the rights 
of a holder who has obtained the loan by 
transfer or assignment from the lender; 
(3) the treatment to be accorded refunds 
to which the student borrower has be¬ 
come entitled; (4) the consequences of 
an educational institution closing during 

an academic term; and (5) whether a 
lender which is not an educational in¬ 
stitution but which has a special rela¬ 
tionship to an educational institution, 
should be required to assume certain re¬ 
sponsibilities or risks beyond those of 
other nonschool lenders. 

1. Defenses on the loan. The FISLP 
Program is designed to insure lenders 
against the student’s failure to repay the 
loan. It does not insure the lender, or a 
subsequent holder, against such legal 
defenses as fraud or forgery on the part 
of the lender or third parties in the mak¬ 
ing of the loan which would be available 
to the student. In addition, the Act, par¬ 
ticularly at 20 U.S.C. 1077, and the regu¬ 
lations provide for a number of require¬ 
ments which must be met if a loan is to 
be insurable. Subject to the provisions 
of the proposed amendment to § 177.44, 
the Commissioner will not guarantee a 
lender or a subsequent holder against a 
loan failing to be in compliance with 
these requirements. 

The amendment to § 177.44 would per¬ 
mit a non-school lender, acting in good 
faith and without information to the 
contrary, to rely upon the certification 
provided by the educational institution 
that the student is ehgible for an FISLP 
loan and upon the assurances and the in¬ 
formation provided by the student to 
establish his eligibility. The Commis¬ 
sioner, in effect, would Insure such a 
lender against such certifications and as¬ 
surances being false or inaccurate. How¬ 
ever, lenders which purchased loan notes 
that were originated by a school (as spec¬ 
ified in more detail in the proposed 
§ 177.52(c)) would not be insured 
against false certifications made by the 
school in the making of the loan. Lend¬ 
ers in these two situations would be ex¬ 
pected to pursue their legal remedies 
against the school. The proposed regu¬ 
lation thus encourages a lender to make 
a sound professional judgment regard¬ 
ing the practices of a school before pur¬ 
chasing loans originated by the school. 

The proposed § 177.52 states that the 
Commissioner will take cognizance of 
legal defects affecting the initial valid¬ 
ity or insurability of a loan and, subject 
to § 177.44(b), will deduct from the de¬ 
fault claim amounts attributable to such 
defects. This provision is intended pri¬ 
marily to cover intentional misrepresen¬ 
tations, fraud, forgery and other know¬ 
ing or intentional acts undertaken in 
order to obtain Federal insurance for a 
loan which would not be eligible for such 
insurance. In addition to such legal de¬ 
fects as these, there are a number of 
other requirements imposed by the au¬ 
thorizing legislation or the regulations 
for the FISL Program which could give 
rise to defects impairing the insurability 
of a loan. An example of such a defect 
would be the lender obtaining an en¬ 
dorsement in contravention of «ection 
427(a)(2) of the Act (20 U.S.C. 1077(a) 
(2)). Since such an endorsement would, 
under the terms of section 427, render 
the loan uninsurable, the Commissioner 
could not reimburse a lender on a de¬ 
fault claim filed for a loan bearing such 
an endorsement. Defects such as this 

one may, however, be remedied, with the 
Commissioner’s approval, if he deter¬ 
mines that no one has been adversely 
affected by the defect and that it can 
be remedied on a timely basis. 

Thus, if a lender discovers such an un¬ 
authorized endorsement and, with the 
agreement of the student, deletes the 
unauthorized endorsement from the stu¬ 
dent’s promissory note prior to the 
student becoming delinquent in his pay¬ 
ments and prior to the time any party 
(other than the lender) has relied upon 
the endorsement, the Commissioner will 
not deem the loan to have been void ab 
initio. Rather, the Commissioner will 
view the defect as having been harmless 
up to the time of its deletion and will 
ratify the insurability of the loan. 

2. Transfers and assignments of FISLP 
notes. The statute (20 U.S.C. 1079(d)) 
and the regulations (45 CFR 177.49) pro¬ 
vide for the transfer and assignment of 
FISLP notes, even though such notes are 
not negotiable instruments. However, in 
order to provide the student and the sub¬ 
sequent holder of the note with as much 
protection as possible, the regulations re¬ 
quire that notice of such transfer or as¬ 
signment be given to the student, and to 
the Office of Education, if the rights or 
responsibilities regarding any payments 
on such loan are affected by the transfer 
or assignment. (See 45 CFR 177.49(b).) 
The proposed amendments set forth in 
this Notice attempt to clarify what state¬ 
ments must be included in such notices 
of transfer and to establish the legal 
consequences, as they relate to default 
claims, of a failure to comply with the 
notice requirement. 

It should be noted that the regulation 
does not necessarily require the assignee 
of the loan to send the notice to the stu¬ 
dent; rather it would permit the notice 
to be sent by either the assignor or the 
assignee. However, if the assignee relies 
on the assignor to send the notice, the as¬ 
signee would bear the risk that such 
notice was not sent. Urns, if proper notice 
has not been given to the student bor¬ 
rower, and the student has made pay¬ 
ments to the assignor of the note which 
have not been passed on to the assignee 
or otherwise taken into consideration in 
computing the amount of the unpaid bal¬ 
ance submitted on a default claim, the 
Commissioner would deduct the amount 
of such payments from the amount of 
the default claim which he would pay to 
the assignee. 

Another specific situation concerning 
the transfer of FISL notes that is covered 
by the proposed amendment occurs 
when the lender has obtained from the 
student borrower a written statement au¬ 
thorizing the educational institution to 
pay any refunds which become due to 
the student directly to the lender. This 
issue in discussed in detail below, under 
the next heading. 

3. Treatment of unpaid refunds. This 
issue arises most often in cases in which 
the original lender was an educational 
institution, although it can arise in cases 
where a non-school lender has obtained 
an authorization to have the refund paid 
directly to it, rather than to the student. 
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The proposed amendments specify that, 
under certain circumstances, a refund 
which has become due but has not been 
paid will be treated as a payment by the 
student on the loan and that, under 
other circumstances, the lenders and 
assignees of loans will have some res¬ 
ponsibility to attempt collection of such 
refunds, but as to such lenders and as¬ 
signees, such refunds will not otherwise 
be treated as payments by the student. 

An unpaid refund would be treated as 
a payment by the student, and would be 
deducted from a default claim (if it has 
not already been taken into consideration 
in determining the amount of the un¬ 
paid balance), whenever the educational 
institution which owes the funds to the 
student is the .riginal lender and has 
filed the default claim. An unpaid re¬ 
fund would be treated, in the same man¬ 
ner, as a payment by the student in any 
case in which the loan was made by the 
educational institution which owes the 
refund to the student and was transfer¬ 
red to another eligible lender after the 
refund became due. For this purpose, the 
date the refund became “due” is the 
date on which the student’s entitlement 
first became established (by withdrawal, 
by notification to the school, or by fail¬ 
ure to attend class or submit lessons), 
rather than the date within which pay¬ 
ment of the refund must be made. Thus, 
the assignee of the loan would bear re¬ 
sponsibility for pursuing its own reme¬ 
dies against the school. This should en¬ 
courage a lender which is contemplating 
purchasing a loan from a school lender 
to inquire about the status of the stu¬ 
dent or to obtain an assurance from the 
institution protecting it against the risk 
of a refund having become into existence 
prior to the transfer. 

The responsibilities of lenders with re¬ 
spect to unpaid refunds in other situa¬ 
tions would be dependent on whether the 
original lender had been an educational 
institution and, if so, whether the loan 
had been transferred from the original 
lender to another eligible holder of the 
loan. 

If the original lender was not an edu¬ 
cational institution, the holder of the 
loan at the time of the student’s default 
would be responsible for making a dili¬ 
gent effort to collect the refund from the 
school. If the student had previously 
signed an authorization to have the 
school pay the refund directly to the 
lender, this would mean that any as¬ 
signee of the loan would be responsible 
for obtaining an assignment of the au¬ 
thorization and seeking to collect on it 
from the school. If the student had not 
signed such an authorization prior to 
becoming delinquent on the loan, the dili¬ 
gence required of the holder of the loan 
would include a diligent effort to obtain 
an assignment from the student of his 
right to the refund and, if successful, a 
diligent effort to collect the refund from 
the school. A lender which exercised such 
diligence, but was nonetheless unable to 
collect the refund, would be reimbursed 
by the Commissioner for the full unpaid 
balance of the loan. The Commissioner, 

under section 430(d) of the Act (20 
U.S.C. 1080(b)), is subrogated to the 
rights of a lender to whom he has paid 
a default claim and he would then exer¬ 
cise these rights to seek collection of the 
refund. If, however, a lender failed to 
exercise the diligence called for in this 
regard, the Commissioner would deduct 
from the default claim any amounts in¬ 
cluded therein which represented the 
refund which was due. In that event, the 
lender would be expected to pursue what¬ 
ever remedies it might have against the 
student, the school or a prior holder of 
the loan. 

If the original lender was an educa¬ 
tional institution, and the loan had not 
been transferred to another lender (or, if 
transferred, has been repurchased by the 
original lender), an unpaid refund due 
from such institution would, as noted 
above, be considered a payment by the 
student and would be deducted from the 
default claim filed by such institution. 

If the original lender was an educa¬ 
tional institution and the loan has been 
transferred, so that another lender is 
holding the loan at the time of the stu¬ 
dent’s default, an unpaid refund which 
became due prior to the transfer would, 
as noted above, be treated as a payment 
by the student aild deducted from the 
claim filed by the holder. In addition, any 
payments which the student made to the 
school after the transfer which the sub¬ 
sequent holder authorized to be made 
or knowingly permitted to be made would 
be deducted from the holder’s default 
claim, even if the school has not trans¬ 
mitted such payments to the holder. In 
this instance, the holder would be ex¬ 
pected to pursue any remedies it had 
against the school. (Similarly, as dis¬ 
cussed above, if the student had not been 
given proper notice of the transfer, or if 
such notice were given belatedly, any 
payments made to the school by the stu¬ 
dent prior to or in the absence of such 
notice, would be deducted from the hold¬ 
er’s default claim and the holder would 
be expected to pursue its remedies 
against the school.) With respect to un¬ 
paid refunds which become due after the 
transfer, the holder would be required 
to exercise the same diligence in attempt¬ 
ing to collect the refund from the school 
that is required of non-school lenders 
generally (see discussion above). Such 
diligence includes obtaining an assign¬ 
ment of any authorization which the stu¬ 
dent has signed to have his refund paid 
to the lender or, if no such authorization 
had been signed previously by the stu¬ 
dent, a diligent effort to obtain from the 
student an assignment of his own right 
to the payment of the refund. As dis¬ 
cussed above, if the holder exercised such 
diligence but was not able to collect the 
refund from the school, it would be reim¬ 
bursed on a default claim for the full 
amount of the unpaid balance of the loan 
and the Commissioner would assume re¬ 
sponsibility or collecting the refund from 
the school. 

4. Consequences of a school terminating 
its teaching activities. If a loan has been 
made by an educational institution and 

if the institution for any reason has ter¬ 
minated its teaching activities during the 
academic period for which the loan was 
made, with the result that the student 
is unable to obtain the academic services 
for which he enrolled, the Commissioner 
will not reimburse the institution, or any 
subsequent holder of the loan, for the full 
amount of the unpaid balance of the 
loan. Since the loan was made solely and 
specifically to enable the student to en¬ 
roll in school, the school’s termination of 
its teaching activities would result in a 
failure of consideration on the student’s 
enrollment agreement with the school, 
thereby giving rise to a defense which is 
good on the loan not only against the 
school, but also against a subsequent 
holder of the loan. A lender purchasing 
loans which have been made by a school 
lender must, therefore, bear responsi¬ 
bility for making a reasonable, profes¬ 
sional judgment that the institution has 
the resources and administrative capa¬ 
bility to provide the services for which 
the student obtained the loan. 

Should this situation arise, the institu¬ 
tion, or the subsequent holder of the loan 
upon learning of the school’s closing, 
would be required to submit a “default” 
claim promptly to the Commissioner. The 
holder of the loan would be required not 
to make any attempt to collect payments 
from the student and not to hold the 
loan during the normal grace period 
available to the student before he be¬ 
comes obligated to begin payments. The 
holder of the loan would be reimbursed 
on its default claim on a pro rata basis 
for the services which the student re¬ 
ceived prior to the school’s termination. 
That is to say, the amount which the 
holder would be reimbursed would bear 
the same ratio to the total amount of the 
student’s loan as the amount of the serv¬ 
ices provided to the student would bear 
to the total amount of services which 
would have been provided to him had the 
school not closed. 

Under these circumstances, the Com¬ 
missioner would be subrogated to any 
rights which the holder of the note might 
have had, under applicable law, to re¬ 
ceive payments from the student. The 
Commissioner will determine whether 
the student has any obligation, based 
on the facts and the applicable law, to 
make repayment on the loan. If it is 
determined that the student does have 
such obligation, the Commissioner will, 
after the expiration of the grace period, 
seek to collect such payments. 

5. Lenders having special relationships 
with schools. It is apparent that there 
are circumstances in which a lender, al¬ 
though not an educational Institution, 
could have established a relationship 
with an educational institution which 
might result in the lender not exercising 
the independent judgment and responsi¬ 
bility in making loans which would other¬ 
wise be expected of a non-school lender. 
Such circumstances Include cases in 
which the lender and the institution have 
mutual financial Interests and cases in 
which the lender has delegated its nor¬ 
mal loan-making activities to the school. 
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The purposes of the program, partic¬ 
ularly this interests of the students and 
the Federal Government appear to be 
best served in such circumstances if the 
lenders are required to assume responsi¬ 
bilities or bear risks beyond those of 
other non-school lenders. 

Section 177.52(c) of the proposed 
amendments would define certain rela¬ 
tionships between a lender and a school 
which would result in the loans made by 
the lender being treated as if they were 
made by a school and transferred to the 
lender. Thus, lenders with such relation¬ 
ships, unlike other non-school lenders, 
would bear the risk that a refund had be¬ 
come due prior to the disbursement of the 
loan, would bear the risk that payments 
had been made to the school by the stu¬ 
dent in the absence of adequate informa¬ 
tion about his repayment responsibili¬ 
ties, would have to make a diligent effort 
to collect an unpaid refund from the 
school, and would bear some risk in the 
case the institution terminated its teach¬ 
ing activities prior to the conclusion of 
the academic period for which a loan 
was made. 

The relationships giving rise to such 
additional responsibilities would be (i) a 
school owning a majority of the voting 
stock of the lender; (ii) the lender hav¬ 
ing common ownership or management 
with one or more institutions and a ma¬ 
jority of the loans made under the FISL 
Program by the lender are to the students 
at such institution; and (iii) the lender 
has delegated to a school substantially 
all of the loan-making functions and re¬ 
sponsibilities which a non-school lender 
would ordinarily exercise. 

Subdivision (iii) of this provision is 
not to be construed as authorizing or 
encouraging lenders to adopt the prac¬ 
tice of delegating a lender’s normal re¬ 
sponsibilities to an educational institu¬ 
tion. Bather, such a practice is discour¬ 
aged and its use could raise serious 
questions regarding the lender’s exercise 
of the requisite care and diligence in 
making loans. This provision is merely 
intended to establish that any lender 
which engages in such a practice will be 
held to assume additional risks. 

Public comment. All interested parties 
are invited to submit written comments, 
suggestions or objections regarding these 
proposal amendments to the regulations 
to the Associate Commissioner, Office of 
Guaranteed Student Loans, Boom 4051, 
Regional Office Building #3, Seventh 
and D Streets, SW., Washington, D.C. 
20202. All relevant material received on 
or before April 24, 1675, will be consid¬ 
ered. (Such response to this notice will 
be available for public inspection on 
Mondays through Fridays between 8:30 
a.m. and 4-: 30 p.m.) 
(Catalog of Federal Domestic Assistance No. 
13.480: Guaranteed student Loan Program) 

Dated! March 3,1975. 

T. H. Bell, 
U.S. Commissioner oi Education. 

Approved: March 18, 1975. 

Caspar W. Weinberger, 
Secretary of Health, Education, 

and Welfare. 

Part 177 of Title 45 of the Code of 
Federal Regulations is amended as 
follows: 

§ 177.42 [Amended] 

1. Section 177.42 is amended by delet¬ 
ing paragraph (d) and by redesignating 
paragraph (e) as paragraph (d). 

2. Section 177.44 is amended by desig¬ 
nating the undesignated paragraph as 
paragraph (a) and by adding a new 
paragraph (b) to read as follows: 

§ 177.44 Eligibility for insured loans. 
* * * * * 

(b) In making a loan under this part, 
a lender which is not an institution of 
higher education or a vocational school, 
acting in good faith and in the absence 
of information to the contrary, may 
rely upon the certifications provided by 
an institution and upon the assurances 
and other information provided by a 
student pursuant to paragraph (a) of 
this section. A lender which, by transfer 
or assignment pursuant to 9 177.49 of 
this part, obtains possession of a loan 
which has been made by an educational 
institution may, acting in good faith and 
in the absence of information to the 
contrary, rely upon the assurances and 
information provided by a student to 
such institution pursuant to paragraph 
(a) of this section, but such transferee 
or assignee shall not be entitled to rely 
upon the certifications provided by an 
educational institution pursuant to 
paragraph (a) of this section in the 
making of the loan. In making a loan 
under this part, a lender which is not an 
educational institution, but for which 
the conditions set forth in paragraph (c) 
of § 177.52 exist, acting in good faith and 
in the absence of information to the con¬ 
trary, may rely upon the assurances and 
information provided by a student pur¬ 
suant to paragraph (a)- of this section, 
but shall not be entitled to rely upon the 
certifications of the educational institu¬ 
tion provided thereunder. 

3. Paragraph 177.49(b) is revised, to 
read as follows: 

§ 177.19 Transfer of insured loan. 

* * * # - • 

(b) The Commissioner shall be noti¬ 
fied of any assignment of a note insured 
under this subpart if the right to receive 
interest payments has also been assigned. 
The borrower shall be notified of the 
assignment of any note insured under 
this subpart if the assignment results 
in his being required to make installment 
payments or direct other matters con¬ 
nected with the loan to another party. 
Such notice to the borrower shall con¬ 
tain a clear statement of all of the bor¬ 
rower's rights and obligations, both as 
to the assignor and the assignee, includ¬ 
ing a statement regarding the conse¬ 
quences of any payments made to the 
assignor, or any prior holder of the loan, 
subsequent to receipt of the notice and, 
if applicable, the effect of the assign¬ 
ment on any authorization previously 
signed by the borrower with respect to 
payment of refunds due under § 177.63 
of this part. 

4. A new 9 177.52 la added, to read as 
follows: 

§ 177.52 Determination of amount of 
loss on default claims. 

The amount of loss to he paid on claims 
filed pursuant to 9 177.48, for loans for 
which the application for insurance com¬ 
mitment was received by the U.S. Office 
of Education prior to July 1, 1972 or 
between August 19,1972 and February 28, 
1973 (or, with respect to claims based 
on. the borrower’s death or total and 
permanent disability, for loans made 
prior to December 15, 1966), shall be 
equal to the unpaid balance of the prin¬ 
cipal amount of such loan other than 
any interest or any other charges which 
may have been added to, and become 
part of, the principal amount of the loan. 
For loans for which such applications 
were received between July 1 and August 
18, 1972 or after February 28, 1973 (and, 
with respect to claims based on the bor¬ 
rower’s death or total and permanent 
disability, for loans made on or after 
December 15, 1968), the amount of the 
loss to be paid on claims filed pursuant 
to § 177.48 shall be equal to the unpaid 
balance of the principal and interest. In 
determining what amount of such bal¬ 
ance is unpaid, the Commissioner shall 
take cognizance of legal defects affect¬ 
ing the initial validity or insurability of 
the loan which arise under the Act, the 
regulations set forth in this part, or ap¬ 
plicable State law. Subject to the provi¬ 
sions of 9 177.44(b) of this part, the Com¬ 
missioner shall deduct from the claim 
any amounts included therein which are 
attributable to legal defects deriving from 
fraud, forgery or intentional misrepre¬ 
sentations on the part of the borrower, 
the educational institution or the lender 
or deriving from non-compliance with 
the statutory conditions and elements 
set forth in sections 425 and 427 of the 
Act. In determining whether deductions 
should be made which are attributable 
to other defects, the Commissioner shall 
consider whether there is any evidence 
of an intention to mislead or defraud 
and whether the lender, in making the 
loan, failed to exercise care and dili¬ 
gence commensurate with prudent busi¬ 
ness practices. In addition, the Commis¬ 
sioner will determine the amount of the 
unpaid balance in accordance with the 
following rules: 

(a) Loans made by lenders which are 
not educational institutions. If the loan 
for which a claim has been filed was 
originally made by on eligible larder 
which was not an institution of higher 
education or a vocational school, the un¬ 
paid balance shall be the amount of the 
loan, minus any payments which have 
been properly made to the holder of the 
loan by the borrower or on the borrow¬ 
er’s behalf. If, however, the lender has 
obtained the borrower’s authorization to 
have the educational institution in which 
the borrower is enrolled pay directly to 
the lender any refund from the institu¬ 
tion to which the borrower becomes en¬ 
titled, the lender must make a diligent 
effort to collect such refund prior to fil¬ 
ing the claim; if the lender fails to make 
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such efforts, the Commissioner will de¬ 
duct from the claim any amount included 
therein which is attributable to such re¬ 
fund. If the claim has been filed by an 
eligible lender which did not make the 
loan, but has obtained it by transfer or 
assignment, the transferee or assignee 
shall not be entitled to any payment 
under this section greater than that to 
which the transferor or assignor would 
be entitled under this section. In par¬ 
ticular, the Commissioner shall deduct 
from the claim any amounts included 
therein which are attributable to pay¬ 
ments made by the borrower to a prior 
holder of the loan prior to, or in the 
absence of, proper notice of the trans¬ 
fer or assignment to the borrower in ac¬ 
cordance with § 177.49(b) of this part. 
If the loan for which a claim has been 
filed was made by an eligible lender 
which is not an educational institution, 
but for which the conditions set forth 
in paragraph (c) of this section exist, the 
Commissioner will determine the amount 
of the loss on such claim in accordance 
with the rules set forth in paragraph 
(b) (2) of this section. 

(b) Loans made by educational insti¬ 
tutions. (1) If the loan for which a claim 
has been filed was originally made by 
an eligible institution of higher educa¬ 
tion or vocational school, and the claim 
has been filed by such lender, the Com¬ 
missioner shall deduct from the claim 
any amounts included therein which are 
attributable to either (i) a refund which 
the institution is obligated to make pur¬ 
suant to § 177.63 of this part; or (ii) 
any portion of the program of study 
which the student wras unable to com¬ 
plete due to the institutions’ termina¬ 
tion of its teaching activities during the 
period of time for which the student 
obtained a loan under this part. If the 
situation described in paragraph (b) (1) 
(ii) of this section arises, the lender 
shall not make any effort to collect on 
the loan from the student, shall not hold 
the loan during the grace period pro¬ 
vided for in § 177.46(d) of this part, 
and shall promptly file a claim pursuant 
to 5 177.48. The Commissioner shall re¬ 
imburse the lender in an amount which 
bears the same ratio to the total amount 
of the loan as the amount of the educa¬ 
tional services which the student re¬ 
ceived before the institution terminated 
its teaching activities bears to the total 
services which he would have received. 

during the period for which the loan 
was obtained, had the institution not 
terminated its teaching activities. The 
Commissioner will then determine 
whether, after the grace period has ex¬ 
pired, the student is obligated to make 
any repayments on the loan and, if so, 
in what amount. 

(2) If the loan for which a claim has 
been filed was originally made by an 
eligible institution of higher education 
or vocational school, but the claim has 
been filed by another eligible lender 
which obtained the note by transfer or 
assignment, the Commissioner shall de¬ 
duct from the claim any amounts in¬ 
cluded therein which are attributable to 
(i) a refund which the institution be¬ 
came obligated to make, pursuant to 
§ 177.63 of this part, prior to the trans¬ 
fer or assignment; or (ii) any payments 
made to the institution (or any other 
prior holder of the loan) which the 
lender filing the claim authorized to be 
made or knowingly permitted to be 
made, or which were made prior to or 
in the absence of a proper notice of the 
transfer or assignment having been sent 
to the student in accordance with § 177.- 
49(b) of this part; or (iii) any portion 
of the program of study which the stu¬ 
dent was unable to complete due to the 
Institution’s termination of its teaching 
activities during the period of time for 
which the student obtained a loan under 
this part. The Commissioner will not de¬ 
duct from the claim an amount which 
would be attributable to a refund which 
the institution became obligated to make 
after the date of the transfer or assign¬ 
ment, if the lender, prior to filing the 
claim, has made a diligent effort to ob¬ 
tain an assignment from the student of 
the right to receive such refund and, if 
the lender received such assignment 
'from the student, has made a diligent 
effort to collect such refund from the in¬ 
stitution. If, however, the student, prior 
to the transfer or assignment of the loan 
by the institution, had signed an au¬ 
thorization for the institution to apply 
the refund to the unpaid balance of the 
loan, the transferree or assignee will be 
■held responsible for obtaining an assign¬ 
ment of such authorization and for 
making a diligent effort, prior to filing a 
claim, to collect such refund from the 
institution; if the lender fails to make 
such effort, the Commissioner will de¬ 
duct from the claim any amount in¬ 

cluded therein which is attributable to a 
refund which the institution is obligated 
to make. If a lender holding a loan that 
was made by an educational institution 
has knowledge that the institution has 
terminated its teaching activities during 
the period of time for which the student 
obtained a loan under this part, the 
lender shall not make any effort to col¬ 
lect on the loan from the student, shall 
not hold the loan during the grace period 
provided for in § 177.46(d) of this part, 
and shall promptly file a claim pursuant 
to § 177.48; the lender will be reimbursed 
an amount which bears the same ratio 
to the total amount of the loan as the 
amount of the educational services 
which the student received before the 
institution terminated its teaching ac¬ 
tivities bears to the total services 
which he would have received, during the 
period for which the loan was obtained, 
had the institution not terminated its 
teaching activities. The Commissioner 
will then determine whether, after the 
grace period has expired, the student is 
obligated to make any repayments on 
the loan, and, if so, in what amount. 

(c) Loans made by lenders having spe¬ 
cial relationships with educational insti¬ 
tutions. For purposes of this section, a 
loan which has been made by a lender 
which is not an educational institution 
shall be treated, in accordance with 
paragraph(b) (2) of this section, as if it 
were a loan made by an educational 
institution and transferred to the lender 
on the date of the initial disbursement 
of the loan, in any case in which the 
lender; (i) has a majority of its voting 
stock held by an educational institution; 
or (ii) has common ownership or man¬ 
agement with one or more educational 
institutions and more than 50 percent of 
the loans made under this part by the 
lender have been made to students at 
such institution; or (iii) has delegated 
to an educational institution substan¬ 
tially all of the functions and responsi¬ 
bilities normally performed by a lender 
prior to making a loan, such an inter¬ 
viewing the applicant for the loan, 
explaining the applicant’s responsibilities 
under the loan, obtaining completion of 
necessary forms, obtaining necessary 
documentation, and (subject to § 177.48 
(b) of this part) verifying that the stu¬ 
dent is eligible for the loan. 
(20 U.S.C. 1080, 1082(a) (1)) 
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