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DEPARTMENT OF LABOR 

Office of the Secretary 

29 CFR Part 5 

Labor Standards Provisions Appiicabie 
to Contracts Covering Federaity 
Financed and Assisted Construction 
and to Certain Nonconstruction 
Contracts 

agency: Office of the Secretary and the 
Wage and Hour Division, Labor. 

ACTION: Final rule. 

summary: This document removes 
§ 5.5(a](4)(iv) of 29 CFR part 5, relating 
to the maximum allowable ratio of semi¬ 
skilled “helpers” to journeymen to be 
utilized on federal and federally- 
assisted construction contracts subject 
to the Davis-Bacon and Related Acts 
(DBRA). On April 21.1992, the United 
States Court of Appeals for the District 
of Columbia Circuit held that the Hxed, 
maximum ratio of helpers to journeymen 
contained in this section was arbitrary 
and, therefore, invalid. All other 
provisions of the helper regulations 
were upheld. Section 5.5(a](4)(iv] is, 
therefore, being removed to conform to 
the court of appeals decision. 

EFFECTIVE DATE: June 26.1992. 
FOR FURTHER INFORMATION CONTACT: 

Karen R. Keesling, Acting 
Administrator, Wage and Hour Division, 
Employment Standards Administration, 
U.S. Department of Labor, room S-3502, 
200 Constitution Avenue NW^ 
Washington, DC 20210. Telephone (202) 
523-8305. (This is not a toll-^e 
number.) 

SUPPLEMENTARY INFORMATION: On 
January 27,1989, the Department of 
Labor published a Hnal rule governing 
the use and wage rates of semi-skilled 
helpers on federal and federally-assisted 
construction contracts subject to the 
DBRA (see 54 FR 4234, January 27.1989). 
On December 4,1990, the Department of 
Labor (DOL) published a notice 
implementing revised final regulations 
(see 55 FR 50148, December 4,1990). The 
hnal rule became effective on February 
4,1991. In April 1991, section 303 of the 
Dire Emergency Supplemental 
Appropriations Act of 1991, Public Law 
No. 102-27,105 Stat. 130,151 (1991). 
prohibited DOL from spending any 
funds to implement or administer the 
final helper regulations. In compliance 
with this statutory provision, DOL did 

not implement or administer the Hnal 
regulations during fiscal year 1991. 
Following the expiration of fiscal year 
1991 and continuing resolutions, a new 
appropriations act was passed which 
did not contain the restrictive language. 
The Solicitor of Labor thereafter advised 
that the spending prohibition had 
expired and that implementation of the 
helper regulations was legally 
permissible. Accordingly. DOL began 
implementing the regulations. All 
Agency Memorandum No. 161 was 
issued on January 29,1992, instructing 
contracting agencies to include the 
helper contract clauses in contracts for 
which bids were solicited or 
negotiations concluded after that date. 

Various provisions of the final 
regulations had been challenged in 
litigation. On April 21,1992, the United 
States Court of Appeals for the District 
of Columbia Circuit sustained all the 
challenged provisions of the regulation 
except for 29 CFR 5.5(a)(4)(iv), which 
had prescribed a maximum ratio of two 
helpers to every three journeymen on 
DBRA-covered construction projects. 
Building Sr Construction Trades 
Department, AFL-CIO v. Martin, Civ. 
No. 90-5345 (D.C. Cir. April 21.1992).. 
The court of appeals held that provision 
to be arbitrary and capricious. 

In accordance with the decision of the 
court of appeals, DOL is removing 29 
CFR 5.5(a)(4)(iv) from the Code of 
Federal Regiilations. 

Publication in Final 

Pursuant to 5 U.S.C. 553(b)(B), the 
Department of Labor has determined 
that good cause exists for waiving 
public comment on this regulatory 
amendment. This finding is based upon 
the fact that the United States Court of 
Appeals for the District of Columbia has 
invalidated the portion of the current 
regulation which is the subject of this 
regulatory amendment. Accordingly, 
public comment is unnecessary. 

Effective Date 

Pursuant to 5 U.S.C. 553(d), the 
Department of Labor has determined 
that good cause exists for waiving the 
customary requirement to delay the 
effective date for 30 days following 
publication. This finding is based upon 
the fact that the United States Court of 
Appeals for the District of Columbia has 
invalidated the portion of the current 
regulation which is the subject of this 
regulatory amendment. Accordingly, the 

amendment to the regulation is effective 
upon publication. 

Procedural Matters 

Since the rule containing the ratio 
provision is enjoined, its removal will 
have no economic impact; therefore, it is 
not a major rule as defined by Executive 
Order 12^. Similarly, the removal of 
the rule will have no impact on small 
entities as described in the Regulatory 
Flexibility Act (5 U.S.C. 601 et se^.). The 
rule does not contain any information 
collection or recordkeeping 
requirements as defined in the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). 

List of Subjects in 29 CFR Part 5 

Administrative practice and 
procedures. Government contracts. 
Labor, Minimum wages, Penalties, 
Reporting and recordkeeping 
requirements. Wages. 

Accordingly, part 5 of title 29 of the 
Code of Federal Regulations is amended 
as follows: 

PART 5—LABOR STANDARDS 
PROVISIONS APPLICABLE TO 
CONTRACTS COVERING FEDERALLY 
FINANCED AND ASSISTED 
CONSTRUCTION (ALSO LABOR 
STANDARDS PROVISIONS 
APPUCABLE TO NONCONSTRUCTION 
CONTRACTS SUBJECT TO THE 
CONTRACT WORK HOURS AND 
SAFETY STANDARDS ACT) 

1. The authority citation for part 5 
continues to read as follows: 

Authority: 40 U.S.C. 276a-276a-7:40 U.S.C. 
276c; 40 U.S.C. 327-332; Reorganization Plan 
No. 14 of 1950, 5 U.S.C. appendix; 5 U.S.C. 
301; and the statutes listed in § 5.1(a] of this 
part. 

§ 5.5 [Amended] 

2. Section 5.5 is amended by removing 
paragraph (a)(4)(iv). 

Signed at Washington, D.C., on this 24th 
day of June, 1992. 

Lynn Martin, 

Secretary of Labor. 
Cari M. Dominguez, 

Assistant Secretary of Labor for Employment 
Standards. 
Karen R. Keesling, 

Acting Administrator, Wage and Hour 
Division. 
[FR Doc. 92-15211 Filed 6-24-92; 1:07 pm) 
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UST OF PUBLIC LAWS 

This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with "PLUS” (Public Laws 
Update Service) on 202-523- 
6641. The text of laws is not 
published in the Federal 
Register but may be ordered 

in individual pamphlet form 
(referred to as “slip laws”) 
from the Superintendent of 
Documents, U.S. Government 
Printing Office, Washington, 
IX: 20402 (phone, 202-512- 
2470). 

HJ. Res. 445/PX. 102-303 

Designating June 1992 as 
"National Scleroderma 
Awareness Month”. (June 23, 
1992; 106 Stat. 255; 1 page) 
Price ; $1.00 

Last List June 25, 1992 



Superintendent of Documents Subscriptions Order Form 

•6462 

□ YES, please send me the following indicated subscripti<Ni$: 

24x MICROFICHE FORMAT: 

_Fadaral RagMar: 

_Coda of Fadaral Ragulatlons: 

.One year. $195 

. Current year. $188 

Chargo your order. HIM 
It’s easy! MWW IhIhmI 

Charge orders may be telephoned lo the GPO order 
daak at (202) 783-3238 Irom 8:00 ajn. lo 4:00 p.m. 
aaatam Uma, Monday-Friday (anoapl holidays) 

. Six monttis: $97.50 

1. The total cost of my order is $_All prices include regular domestic postage and handling and are subject to change. 
International customers please add 23%. 

Please Type or Print 

(Company or personal name) 

(Additional addiess/attention line) 

3. Please choose method of payment: 

ED Check payable to the Superintendent of Documents 

I I GPO Deposit Account I I I I I I I l~r~l 
I I VISA or MasterCard Account 

(Street address) 

(City , State, ZIP Ckxk) 

I_)_ 
(Daytime phone including area code) 

(Credit card expiration date) 
Thank you for your order! 

^—,-, e-- (Signature) 

4. Mail To: Superintendent of Documents, Government Printing Office, Washington, D.C. 20402-9371 (Rev. 2/90) 



Public Papers 
of the 
Presidents 
of the 
United States 
Annual volumes containing the public messages 

and statements, news conferences, and other 
selected papers released by the White House. 

Volumes for the following years are available; other 
volumes not listed are out of print. 

Ronald Reagan 

1989 
-•$31-00 (Book I) 

.S36.00 

1968-88 
(Bo(d( n).<38410 

Published by the Office of the Federal Register, National 
Archives and Records Administration 

Mail order to: 
New Orders, Superintendent of Documents 
P.O. Box 371954, Pittsburgh, PA 15250-7954 

(Book I) — 

1985 
(Book II).... 

_,$34.00 

_430.00 

1986 
(Book I) -437.00 

_435.00 

1867 
(Book I) — ■ i . ilir 
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