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CONSTITUTION OF NORTH DAKOTA.

Sec. 101. Where a judgment or decree is reversed or confirmed
by the Supreme Court, every point fairly arising upon the record of
the case shall be considered and decided, and the reason therefor shall
be concisely stated in writing, sigued by the judges concurring, filed
in the office of the Clerk of the Supreme Court, and preserved with a
record of the case. Any judge dissenting therefrom may give the
reasons for his dissent in writing over his signature.

Sec. 102. It shall be the duty of the court to prepare a syllabus
of the points adjudicated in each case, which shall be concurred in by
a majority of the judges thereof, and it shall be prefixed to the pub-

lished reports of the case.
v



COUNTY COURTS.

In general, the county courts (so designated by the Constitation)
are the same as the probate courts of other states.

CorxsTITUTIONAL PROVISIONS.

Sec. 110. There shall be established in each county a county court,
which shall be a court of record open at all times and holden by one
judge, elected by the electors of the county, and whose term of office
shall be two years.

Sec. 111. The county court shall have exclusive original jurisdic-
tion in probate and testamentary matters, the appointment of admin-
istrators and guardians, the settlement of the accounts of exccutors, ad-
ministrators and guardians, the sale of lands by executors, administra-
tors, and guardians, and such other probate jurisdiction as may be con-
ferred by law; provided, that whenever the voters of any county having
a population of two thousand or over shall decide by a majority vote
that they desire the jurisdiction of said court increased above that
limited by this Constitution, then said county court shall have con-
current jurisdiction with the district courts in all civil actions where
the amount in controversy docs not exceed one thousand dollars, and
in all criminal actions below the grade of felony, and in case it is
decided by the voters of any county to so increase the jurisdiction of
said county court, the jurisdiction in cases of misdemeanors arising
under state laws which may have been conferred upon police magis-
trates shall cease. The qualifications of the jndge of the county court
in counties where the jurisdiction of said court shall have been in-
creased shall be the same as those of the district judge, except that he
shall be a resident of the countv at the time of his election, and said
county judge shall receive such salary for his services as may be pro-

vided by law. In case the voters of any county decide to increase the
vii



jurisdiction of said county courts, then such jurisdiction as thus in-
creased shall recmain until otherwise providad by law. )

StaTuToRY PROVISIONS.

Increased Jurisdiction: Proccdure. The rules of practice obtain-
ing in county courts having increased jurisdiction are substantially the
same as in the district courts of the state.

Appeals. Appeals from the decisions and judgments of such county
courts may be taken direct to the suprems court.

The following named counties now have increased jurisdiction:
Eenson; Bowman; Cass; La Moure; Ransom; Renville; Stutsman;

Ward; Wells.
viid
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CASES

ARGUED AND DETERMINED
IN THE

SUPREME COURT

OF

NORTH DAKOTA

C. W. DAVIS, as Administrator of the Estate of J. W. Johnston, De-
ceased, v. IDA M. CALDWELL, as Executrix of the Last Will
and Testament of W. A. Caldwell, Deceased, and W. C. Caldwell.

(163 N. W. 275.)

Chattel mortgages — execution of — witnesses — filing of — notice — witness
described as mortgagee — mistake — beneficial interest — mortgagee ful-
1y disclosed by name — mortgage filed — operates as notice.

When the law relating to the execution of chattel mortgages provides that a
chattel mortgage in order to be entitled to be filed must be signed by the mort-
gagor in the presence of two witnesses, who must sign the same as witnesses
thereto, or that such chattel mortgage, where it is not so witnessed, shall be
acknowledged before some official qualified to take the acknowledgment, such
law is complied with notwithstanding the name of one of the witnesses to such
chattel mortgage appears through mistake, inadvertence, or clerical error, in the
body of the chattel mortgage as mortgagee, where such mortgage shows on its
face that such witness had no beneficial interest in such mortgage, and also
discloses the name of the mortgagee who has a beneficial interest in such
chattel mortgage, and to whom the debt is owing which is secured by the
chattel mortgage, and such chattel mortgage when filed operates to give suffi-
cient notice to all subsequent purchasers and encumbrances of the mortgagee’s
interest in and lien on the property described in such mortgage.

Opinion filed May 8, 1917.
37 N. D—1.
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Appeal from the District Court of Dickey County, Honorable Frank
P. Allen, Judge.

Judgment reversed.

J. A. McKee, for appellants.

An agent who acts solely for his principal and by and under the direc-
tion of his principal, and without knowledge of any wrong and without
any bad intent or motive, is not liable as for conversion of property
taken by him in such capacity and under such circumstances. Rogers
v. Huie, 2 Cal. 571, 56 Am. Dec. 363 ; Leuthold v. Fairchild, 35 Minn.
99, 27 N. W. 503, 28 N. W. 218; 2 C. J. p. 827, and cases cited in note
82.

A chattel mortgage, to be effectual against third parties, must point
out the parties, so that a third person, by its aid, together with the aid
of such inquiries as the instrument itself suggests, may identify them.
6 Cye. 1022, and notes and cases cited therein.

Where ambiguity exists as to the mortgagee, the real test in determin-
ing the same is to ascertain the beneficial party or mortgagee—that is,
who owns the claim secured. World Mfg. Co. v. Hamilton-Kenwood
Cycle Co. 123 Mich. 620, 82 N. W. 528; 6 Cyc. 1022, and note and
cases cited; First Nat. Bank v. Ridenour, 46 Kan. 707, 27 Pac. 150.

Where one of the witnesses is by mistake described in the mortgage
as mortgagee, and it can be clearly ascertained who is the mortgagee or
real party in interest as such, the mortgage will be held good. Watts
v. First Nat. Bank, 8 Okla. 645, 58 Pac. 782.

Where a third party takes a chattel mortgage on property, actually
knowing of the existence of another or first mortgage on same property,
the fact that such first mortgage was not filed, or that it was not even
the proper subject of filing, makes no difference, and he takes his mort-
gage subject to the other unfiled mortgage. Comp. Laws 1913, § 6758;
6 Cye. 1074, and notes and cases cited.

Even constructive notice in such cases is generally held sufficient.
6 Cyc. 1077, 1079, and notes and cases cited; Allen v. McCalla, 25
Iowa, 464, 96 Am. Dec. 56; Comp. Laws 1913, 6758; Thompson v.
Armstrong, 11 N. D. 198, 91 N. W. 39. \

A party under such circumstances must bring himself squarely under
the statute before he can recover. Thompson v. Armstrong, supra;
6 Cyc. 1079, and notes and cases cited therein.
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Davis & Warren, for respondents.

It is well settled that if the acts in fact constitute a conversion, the
existence of the agency will not shield the agent from liability. There
are no accessories in conversion. Hodgson v. St. Paul Plow Co. 50
L.R.A. 649, note.

So far as the recording acts or filing laws are concerned, it is imma-
terial as to who the actual mortgagee is. The instrument must speak
for itself, and when an individual mortgagee is also one of the witnesses,
the mortgage cannot be filed, because it is not properly witnessed, and
the filing of an instrument not the proper subject of filing does not
convey notice to third persons. Donovan v. St. Anthony & D. Elevator
Co. 8 N. D. 585, 46 L.R.A. 721, 73 Am. St. Rep. 779, 80 N. W. 772;
Pease v. Magill, 17 N. D. 166, 115 N. W. 260; Havemeyer v. Dahn,
48 Neb. 536, 33 L.R.A. 332, 67 N. W. 489; Freerks v. Nurnberg, 32
X. D. 587,157 N. W. 119; 3 C. J. 1382, and cases cited in note 24.

Gracg, J. The complaint in the case is one for conversion, and
alleges among other things that the defendants unlawfully and wreng-
fully took possession of, sold, and converted to their own use certain
personal property, to wit, one black mare named ‘“Maud,” one black
horse named “Tom,” and one bay horse named “Colonel,” of the value
of $700, and demands judgment for such sum, with interest.

The complaint further alleges that on the 1st day of April, 1912,
Earl M. Alcorn, at La Moure, La Moure county, North Dakota, executed
and delivered to the plaintiff his certain chattel mortgage upon certain
personal property described as follows: One black mare named “Maud,”
one black horse named “Tom,” and one bay horse named “Colonel;”
such chattel mortgage being given to secure three promissory notes,—
one note for $550, one note for $87.30, and one note for $232.18. That
said mortgage was executed in the presence of two witnesses, and was on
the 12th day of April, 1912, at the hour of 2 o’clock ». . filed in the
office of the register of deeds of La Moure county, North Dakota. That
gaid plaintiff is the owner and holder of said notes and mortgage, and
that there is due and unpaid thereon $811.26, with interest.

The complaint further states a proper demand.

Defendants for answer enter a general denial, except that they admit
the allegations contained in paragraphs 1 and 2 of the complaint. The
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defendants further allege that on the 16th day of March, 1911, Earl M.
Alcorn, then of Dickey county, North Dakota, executed and delivered
to Ida M. Caldwell, as the executrix of the last will and testament of
W. A. Caldwell, deceased, a certain chattel mortgage upon the same
property mentioned in the complaint, which was given to secure a note
for $300 payable to the estate of W. A. Caldwell, which note became
due on the 1st day of November, 1911.

Defendants further allege that such mortgage was a first lien upon all
such property, and that such lien of the defendants was a prior lien to
any lien claimed by the plaintiff. That default occurred in the pay-
ment of said note and mortgage, and the said defendant Ida M. Cald-
well, as executrix as aforesaid, on or about the 20th day of March, 1913,
acting through the defendant W. C. Caldwell, who then and there
acted as her authorized agent, lawfully took possession of the property
described in the complaint and foreclosed the same by advertisement as
required by law, to satisfy the amount due upon such mortgage; that
such property was sold to the highest bidder for cash, and full report
of such chattel mortgage sale, as by law required, was made to the
register of deeds of Dickey county on the 11th day of April, 1913, and
that the proceeds of such sale were $316, and no more.

Defendants further alleged that plaintiff in this action had full,
complete and actual knowledge of the execution and delivery to the de-
fendant Ida M. Caldwell, as executrix of the estate of W. A. Caldwell,
of the mortgage described in defendants’ answer, and also had notice
of the fact that the debt secured thereby was unpaid, and that plaintiff
took his said mortgage with such actual notice.

The facts in the case are as follows: The plaintiff claims title to the
property in question under and by virtue of a certain chattel mortgage
executed by Earl M. Alcorn on April 1, 1912, to J. W. Johnston, now
deccased, which said chattel mortgage was filed in the office of the
register of deeds of La Moure county, North Dakota, on April 12, 1912,
which mortgage was given to secure notes aggregating $811.26, with
interest at 10 per cent, and in which chattel mortgage is described the
property involved in this controversy. On the 16th day of Mareh, 1911,
and prior to the execution and filing of the mortgage from Alcorn to
Johnston, Alcorn, who then resided in Dickey county, North Dakota,
executed and delivered to the estate of W. A. Caldwell, mortgagee, a
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certain chattel mortgage bearing date the 15th day of March, 1911,
which was filed in the office of the register of deeds of Dickey county on
the 16th day of March, 1911, which said chattel mortgage was given to
secure & note for $300 due on or before November 1st 1911, which
said chattel mortgage also covers and describes the same personal prop-
erty as that involved in the controversy in this action, and which is also
the same personal property described in the chattel mortgage executed
by Alcorn to Johnston. It appears in such chattel mortgage to the
estate of W. A. Caldwell, that the name of W. C. Caldwell was men-
tioned four different times as mortgagee; and it also appecars from the
said mortgage that the estate of W. A. Caldwell was named as mortgagce
once, and it is stated in said mortgage as follows: “The said mort-

gor, being justly indebted to the mortgagee in the sum of $300, which
is hereby confessed and acknowledged, according to the terms and con-
ditions of a certain promissory note for said sum, payable to the estate
of W. A, Caldwell, mortgagee, as follows: One note for $300 due on or
before November 1, 1911, with interest at the rate of 10 per cent per
annum after date until paid; has for the purpose of securing the pay-
ment of said note and interest, granted, bargained, sold, and mortgaged,
and by these presents does grant, bargain, sell, and mortgage unto the
said mortgagee all that certain personal property described as follows:”

Then follows a description of the property involved in this contro-
versy.

William Nesbit and W. C. Caldwell were witnesses to such mortgage.

W. C. Caldwell, claiming to be the agent of Ida M. Caldwell, the
executrix of the estate of W. A. Caldwell, took possession of such prop-
erty, and sold the same at chattel mortgage sale for the sum of $316,
and made due report of such chattel mortgage sale to the register of
deeds of Dickey county on the 11th day of April, 1913.

The appellant makes several assignments of error, but we find it
necessary to consider only one assignment, with its subdivisions, which
is as follows: “The evidence is insufficient to justify the findings and
decision of the court in the above-entitled action, because: (1) the evi-
dence clearly shows that the mortgage ‘exhibit E’ was duly executed,
delivered, and filed, and was duly and legally foreclosed, and that the
property alleged by the plaintiff to be converted was taken under the
foreclosure of said mortgage upon default in payment of the debt
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secured. (2) There is absolutely no evidence or proof that J. W. John-
ston, the original plaintiff herein, who was named as mortgagee in the
mortgage ‘exhibit D,” did not have knowledge of the existence of the
mortgage ‘exhibit E’ at the time he accepted the mortgage ‘exhibit D,
or at the time of the execution thereof, and the evidence is therefore
not sufficient to sustain the court’s findings of fact No. 14.”

With the foregoing we may include an error of law by the court,
namely, the court’s conclusion of law No. 1 to the effect that such
chattel mortgage “exhibit E” was not entitled to be filed under the laws
of the state of North Dakota, and that the filing thereof did not operate
to give constructive notice thereof.

There is but a single question involved in this action, and that is
whether or not the chattel mortgage executed by Alcorn to the estate
of W. A. Caldwell on the 16th day of March, 1911, was invalid for the
reason that in different portions of such chattel mortgage the name of
W. C. Caldwell appears as mortgagee, and his name also appears as
one of the witnesses. If W. C. Caldwell was a proper witness to such
mortgage, such mortgage is a valid mortgage and a first lien upon such
property. If he was not a proper person to witness such chattel mort-
gage, then in all probability, as far as innocent purchasers are con-
cerned, such mortgage was not a valid mortgage, and did not give con-
structive notice to such subsequent purchasers. The respondent claims
that W. C. Caldwell was not a proper witness to such chattel mortgage
“exhibit E,” and could not witness the same, for the reason that in dif-
ferent parts of such chattel mortgage he was named as mortgagee, and
for that reason the said chattel mortgage was not entitled to be filed
of record in Dickey county, and therefore was not notice to subsequent
purchasers in good faith. The disposition of this question disposes of
this case.

To arrive at a proper conclusion in this case it is necessary to know
who is a mortgagee as defined by law. In 27 Cyc. 1045 we find the
following: “The provisions of a mortgage are not personal to the party
nauwed in it as mortgagee, but are for the benefit and sccurity of the
real owner of the debt thercby secured.”

It would scem, therefore, that the benefits of the chattel mortgage
provisions are for the real owner of the debt secured thereby. Thomas
on Mortgages, § 427, defines a chattel mortgage thus: “A transfer of
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personal property as security for a debt or obligation in such form that
upon failure by the mortgagor to comply with the terms of the contract
the title to the property will be in the mortgagee.”

Jones on Chattel Mortgages, § 1, speaks thus of chattel mortgages: “A
conditional sale of chattels as security for the payment of a debt or the
performance of some other obligation.”

The well-understood and generally acccpted meaning of the expres-
sion “chattel mortgage” is that it is an instrument executed by one, who
is termed the mortgagor, to one, who is termed the mortgagee, whereby
the mortgagor gives to the mortgagee a lien upon personal property as
security for a debt or the performance of some obligation. The main
oftice of a chattel mortgage is the security of a debt or obligation, and
whoever owns the debt which is secured is really and in fact the mort-
gagee, because it is the debt owing to him which is really secured by the
instrument. And if it appears from the body of the instrument in a
chattel mortgage to whom the debt which it secures is really owing, such
a one is in truth and in fact the real mortgagee, for the reason that he
is the one to whom the debt is owing, and it is to secure such debt the
chattel mortgage is given, and it must follow that the person to whom
the debt is owing is the beneficial mortgagee.

In the case of Lawrenceville Cement Co. v. Parker, 21 N. Y. Civ.
Proc. Rep. 263, 15 N, Y. Supp. 577, it was stated: ‘A mortgage given
to the cashier of a bank in his individual name, but to secure a debt due
o the bank, is a valid security in favor of the bank.” This doctrine
was affirmed in 133 N. Y. 622, 30 N. E. 1150.

The main question in this case is, What debt was intended to be
sccured ! There can be but one answer to that question, and that is,
it was the debt to the estate of W. A. Caldwell. If the chattel mort-
gage in question did not secure a debt to the estate of W. A. Caldwell,
it did not secure any debt. In the mortgage itself it recites that it is
given to the estate of W. A. Caldwell, mortgagee, to secure a note for
$300. The estate of W. A. Caldwell was then the actual beneficial mort-
gagee. This question was also squarely passed on in First Nat. Bank v.
Ridenour, 46 Kan. 711, 27 Pac. 150. W. C. Caldwell appearing there-
fore to have no beneficial interest in such chattel mortgage, “exhibit E,”
such chattel mortgage being given to secure a debt due the estate of W.
A. Caldwell, in which W. C. Caldwell had no interest, he was a compe-
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tent witness to such chattel mortgage ; and the fact that his name appears
at different times in such chattel mortgage by clerical error, inadver-
tence, mistake, or otherwise, would in no manner affect his competency
as a proper witness to such chattel mortgage. Such being the case, and
W. C. Caldwell being a proper witness with Nesbit, the chattel mortgage
“exhibit E” was properly filed and was constructive notice to all sub-
sequent purchasers.

The case of Donovan v. St. Anthony & D. Elevator Co. 8 N. D.
585, 46 L.R.A. 721, 73 Am. St. Rep. 779, 80 N. W. 772, is not in
point, as it is an entirely different state of facts. In the mortgage
involved in that case the mortgagee was the person beneficially inter-
ested. He was the one to whom the debt was owing. The mortgage
was given to secure a debt due him as such mortgagee, and is an entirely
different and distinct case from the one at bar, for the reason that
in the case at bar the debt was owing to the estate of W. A. Caldwell,
named also as mortgagee, and W. C. Caldwell has no interest in the
debt, and the mortgage was not given to secure any debt due to him.
The decision in this case in no manner conflicts with the decision and
rule of law laid down in Donovan v. St. Anthony & D. Elevator Co.
The rule laid down in the Donovan v. St. Anthony & D. Elevator
Co. Case is a proper rule, and we should have followed it if the facts
were the same, but the facts are entirely different so far as the mort-
gagcees are concerned.

The case of Pease v. Magill, 17 N. D. 166, 115 N. W. 260, is not
in point; for in that case the chattel mortgage was neither acknowledged
nor contained two witnesses as required by law.

The judgment of the District Court is in all things reversed, and
the case is remanded for further proceedings in harmony with this
opinion,
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BRIDGET A. HART v. FIRST STATE BANK OF MOTT,
a Corporation.

(163 N. W. 530.)

Bill of sale— mortgage — assignment of — consideration — signature = ob-
taining — deception = fraud.
In this case it appears that, under a bill of sale and a pretended assignment
of a mortgage, defendant took and sold two horses on which the plaintiff had a
valid mortgage lien for $754. The bill of sale was made without any considera-
tion, and the alleged assignment is a mere nullity. The signature to the assign-
ment was obtained by smoothness and deception, and without any consideration.
Hence, in taking and selling the horses the bank was a mere wrongdoer.

Opinion filed May 8, 1017.

Appeal from District Court of Hettinger County, Honorable W. C.
Crawford, Judge.

Defendant appeals.

Affirmed.

B. W. Shaw, for appellant.

Chattel mortgages must be renewed within three years from time of
filing or cease to be valid as against purchasers and encumbrancers in
good faith. Comp. Laws 1913, § 6762.

To be a purchaser or encumbrancer in good faith, entitled to the pro-
tection of the statute, one must have made the purchase or taken the
security after the expiration of the period allowed in which to refile.
First State Bank v. King, 37 Okla. 744, 47 L.R.A.(N.S.) 668, 133
Pac. 30.

Where the mortgagee authorizes and consents to the sale of the mort-
gaged property, he thereby waives the lien of the mortgage and cannot
thereafter recover the property or its value from the purchaser. New
England Mortg. Secur. Co. v. Great Western Elevator Co. 6 N. D.
407, 71 N. W. 130; Peterson v. St. Anthony & D. Elevator Co. 9 N.
D. 55, 81 Am. St. Rep. 528, 81 N. W. 59; Carr v. Brawley, 43 L.R.A.
(N.S.) 302, and note, 34 Okla. 500, 125 Pac. 1131; Cortelyvou v.
Jones, 6 Cal. Unrep. 475, 61 Pac. 918.

Conversion takes place at the time of demand and refusal to deliver
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the property, and the recoverable damages is the value of the property
at time of demand. Towne v. St. Anthony & D. Elevator Co. 8 N. D.
200, 77 N. W. 608; Citizens Nat. Bank v. Osborne-McMillan Elevator
Co. 21 N. D. 339, 131 N. W. 266.

Where a motion is made by defendant at the close of the trial for a
directed verdict, and the court orders the action dismissed, the parties
have had a trial on the merits. 23 Cyc. 1215; Kain v. Garnaas, 27 N.
D. 297, 145 N. W. 825.

Jacobsen & Murray, for respondent.

The verdict upon trial is not attacked. Therefore, appellant’s ground
for reversal is limited to the errors committed by the trial court, as
set out in his assignments. Swallow v. First State Bank, 35 N. D.
608, 161 N. W. 207; Guild v. More, 32 N. D. 475, 155 N. W. 44.

Where a litigant moves for a directed verdict, he must stand or fall
upon the grounds only as set out therefor. Kolka v. Jones, 6 N. D.
461, 66 Am. St. Rep. 615, 71 N. W, 558; Howie v. Bratrud, 14 S.
D. 648, 86 N. W. 747; Hanson v. Lindstrom, 15 N. D. 584, 108 N.
W. 799; Minder & J. Land Co. v. Brustuen, 31 S. D. 211, 140 N.
W. 251; Yeager v. South Dakota C. R. Co. 31 S. D. 304, 140 N. V.
690; Davis v. C. & J. Michel Brewing Co. 31 S. D. 284, 140 N, W.
694,

The motion for a directed verdict must set out in particular wherein
the evidence fails to make out a cause of action, and a general motion
is a nullity. MecLain v. Nurnberg, 16 N. D. 145, 112 N. W. 243;
Drake v. Great Northern R. Co. 24 S. D. 19, 123 N. W. 82; Anthony
v. Jillson, 83 Cal. 296, 23 Pac. 419, 16 Mor. Min. Rep. 26 ; Cummings
v. Ross, 90 Cal. 68, 27 Pac. 62; Dawson v. Schloss, 93 Cal. 194, 29
Pac. 31; Menk v. Home Ins. Co. 76 Cal. 50, 9 Am. St. Rep. 158,
14 Pac. 837, 18 Pac. 117; Updegraff v. Tucker, 24 N. D. 171, 139
N. W. 366; Taylor v. Bell, 128 Cal. 306, 60 Pac. 853; Haight v.
Tryon, 112 Cal. 4, 60 Pac. 318; Jackson v. Ellertson, 15 N. D. 533,
108 N. W. 241; King v. Lincoln, 26 Mont. 157, 66 Pac. 836.

The assignment of a debt secured by a mortgage carried with it
the security. Comp. Stat. 1913, §§ 6733, 6886, 6915.

Delivery of the instrument, either actual or constructive, forms part
of the contract of indorsement as well as of the transfer by assign-
ment. 7 Cyec. 814, 815.
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In order to constitute one a bona fide purchaser and entitled to
protection as such, he must have purchased in good faith, without
notice, and for a valuable consideration. Cass v. Gunnison, 58 Mich.
108, 25 N. W. 52; 35 Cyc. 343, note 1. ’

A wrongful sale of goods whereby a person who has a part interest
therein, or a lien thereon, is deprived of the same, is a conversion
whether the wrongdoer be an owner of another part, or a lien holder,
or a stranger to the property. 38 Cyc. 2028; More v. Burger, 15
N. D. 243, 107 N. W. 200.

The verdict was not challenged in the lower court. It cannot be
challenged here. Swallow v. First State Bank, and Guild v. More,
supra; Kain v. Garnaas, 27 N. D. 297, 143 N. W. 825.

There is only one way an adjudication of the merits can be had, and
that is by a verdict of a jury or by direction of the court, or without
direction of the court. The dismissal of the former action amounts
merely to a nonsuit. 14 Cye. 401, 403, 403, 425; 23 Cye. 1136; Comp.
Laws 1913, § 7597, subd. 2.

Rosixsoy, J. In this case the bank appeals from a judgment
against it for the conversion of two horses on which the plaintiff
bad a chattel mortgage. There was no motion for a new trial and no
showing that the evidence was insufficient to sustain the verdict. The
bank admitted the taking and sale of the horses, and claimed the
right to do so under a bill of sale by the owner and an alleged assign-
ment of a mortgage. It appears that on June 22, 1909, J. C. Filler
and Cora Filler made to the plaintiff two promissory notes,—one for
$354 and one for $400,—and to secure the same they made to the
plaintiff a mortgage on the horses in question, with another team of
black horses and some crops. The mortgage was duly filed and was
given for money loaned, and it has not been paid. The alleged assign-
ent is on a blank printed form, and a paper about the size of a blank
promissory note. It is as follows:

For value received, I hereby assign, transfer, and set over unto First
State Bank, Mott, North Dakota, that certain chattel mortgage, dated
on the 22d day of June . p. 1909, together with the notes secured there-
by, made by J. C. Filler and Cora B. Filler as mortgagor, to Bridget
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A. Hart as mortgagee, which has been filed in the office of the register
of deeds of the county of Hettinger, State of North Dakota, on the
29th day of June a. p. 1909, being No. 3194 of the chattel mortgages
of -said’ county.
In witness whereof, I have hereunto set my hand this 12th day of
August, A. b, 1911.
In presence o
J. J. Grest Bridget A. Hart.
F. G. Orr

The promissory notes secured by the mortgage were not delivered to
the bank. The plaintiff testified that she never agreed to make any
such assignment and she never knowingly put her signature to it.
That in May, 1911, she was in the bank and signed some papers
giving the bank a lien for seed wheat. That she talked about the
security, the money, and seed lien. She did not read the papers.
She thought they would be as they had stated. I talked with Orr,
the cashier and manager of the bank, he laid out the papers and
showed us where to sign. He said, sign here, and she signed. He
called on Mrs. Filler to sign first and then Bridget Hart signed, and
then J. C. Filler signed. She says there were quite a good many
papers. One was a copy of another. The plaintiff’s counsel vainly
tried to show the conversations regarding the papers and the whole
transaction, and it was objected to and erroneously ruled out. To
the question: Was there anything said about the assignment of a mort-
gage, and objection was made and the objection sustained. And so by
the fault of the counsel for defendant the plaintiff was not permitted
to show the matter as fully as she might have done.

In regard to the bill of sale the evidence is that it was without any
consideration and it was made for the purpose of keeping off ereditors.
Mr. Orr, the bank manager, was present and heard the testimony
impeaching himself, and the assignment and the bill of sale, and
he did not attempt to deny any of it. There was no denial. No
testimony was offered to show that either the bill of sale or the assien-
ment was made for any consideration, or to show any conversation
or negotiation regarding the alleged assignment, or the reason for such
an unusual thing as an assignment of a mortgage without the notes.
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The whole evidence leads to these clear and positive conclusions:

(1) The bill of sale was made without any consideration, and the
bank was not a purchaser in good faith or for value.

(2) The alleged assignment of the mortgage is a mere nullity. The
signature was obtained by smoothness and deception of the bank man-
ager.

(3) In taking and selling the horses the bank was a mere wrongdoer,
and subject to exemplary damages.

(4) The defendant pleads a former adjudication in a suit which
was dismissed, but it is entirely clear the record fails to show any
adjudication on the merits of this case.

When the defendant moved for a directed verdict, the court might

well have directed a verdict in favor of the plaintiff. The judgment
is affirmed.

Curistianson, J. I concur in result.

JOHN WACKER v. GLOBE FIRE INSURANCE COMPANY,
of Huron, South Dakota, a Corporation.

(163 N. W. 263.)

Insurance = contract for — application — action on = not maintainable.

A party cannot recover judgment against an insurance company on a mere
application for an insurance contract.

Opinion filed May 8, 1917,

Appeal from the District Court of Sheridan County, Honorable .
L. Nuessle, Judge.

Affirmed.

Hyland & Madden for appellant.

It is not necessary that a contract of insurance be in writing. Comp.
Laws 1913, § 4913, subd. 4, § 4961; King v. Phenix Ins. Co. 6 Ann.
Cas. 618, and note, 195 Mo. 290, 113 Am. St. Rep. 678, 92 S. W. 892.
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By the great weight of authority it is held that a parol contract for
insurance is valid unless such contract is expressly prohibited by statute.
Firemen’s Ins. Co. v. Kuessner, 164 Ill. 275, 45 N. E. 540; Continental
Ins. Co. v. Roller, 101 TI1l. App. 77.

Such a contract is valid notwithstanding a usage requiring such con-
tracts to be in writing, or even a stipulation in the policy that it must
be indorsed by a designated representative of the company. Emery v.
Boston M. Ins. Co. 138 Mass. 398; Brown v. Franklin Mut. F. Ins.
Co. 165 Mass. 565, 52 Am. St. Rep. 535, 43 N. E. 512; Campbell
v. American F. Ins. Co. 73 Wis. 100, 40 N. W. 661; Commercial Mut.
M. Ins. Co. v. Union Mut. Ins. Co. 19 How. 318, 15 L. ed. 636;
Summers v. Mutual L. Ins. Co. 12 Wyo. 369, 66 L.R.A. 812, 109
Am, St. Rep. 992, 75 Pac. 937; American Horse Ins. Co. v. Patterson,
28 Ind. 17; Baldwin v. Chouteau Ins. Co. 56 Mo. 151, 17 Am. Rep.
671; Angell v. Hartford F. Ins. Co. 59 N. Y. 171, 17 Am. Rep. 322,

All such stipulations in insurance policies are not binding, and do
not bar recovery where the insured could not be charged with notice
of the conditions. Xelly v. Commonwealth Ins. Co. 10 Bosw. 82;
Kennebec Co. v. Augusta Ins. & Bkg. Co. 6 Gray, 204; New England
F. & M. Ins. Co. v. Robinson, 25 Ind. 536 ; Audubon v. Excelsior Ins.
Co. 27 N. Y. 216.

Fisk, Murphy, & Linde and Gardner & Churchill, for respondent.

It is quite true that a contract of insurance may be established by
parol. DBut in this case there has been and is no contract shown or
proved to exist between the parties. DBrink v. Merchant’s & F. United
Mut. Ins. Asso. 17 S. D. 235, 95 N. W. 929; Ferguson v. Northern
Assur. Co. 26 S. D. 346, 128 N. W. 125; Nordness v. Mutual Cash
Guaranty F. Ins. Co. 22 S. D. 1, 114 N. W. 1092; Pickett v. German
F. Ins. Co. 39 Kan. 697, 18 Pac. 903; Costello v. Grant County Mut.
F. & Lightning Ins. Co. 133 Wis. 361, 113 N. W. 639; Dorman v.
Connecticut F. Ins. Co. 41 Okla. 509, 51 L.R.A.(N.S.) 873, 139
Pac. 262; Shawnee Mut. F. Ins. Co. v. McClure, 39 Okla. 535, 49
LR.A.(X.S.) 1054, 135 Pac. 1150; McCracken v. Travelers Ins. Co.
— Okla. —, 156 Pac. 640; John R. Davis Lumber Co. v. Continental
Ins. Co. 94 Wis. 472, 69 N. W. 150.

By the terms of the application, the insurance was not to become
effective until that application had been approved by the company at
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its home ofiice. This is a valid provision, and no liability attaches
until compliance therewith is had. Pickett v. German F. Ins. Co. 39
Kan. 697, 18 Pac. 903; Porter v. General Acci. F. & L. Assur. Corp.
30 Cal. App. 198, 157 Pac. 825; Merchants’ & Bankers’ Fire Under-
writers v. Parker, — Tex. Civ. App. —, 190 S. W. 525; Lowe v.
St. Paul F. & M. Ins. Co. 80 Neb. 499, 114 N. W, 586; St. Paul F.
& M. Ins. Co. v. Kelley, 2 Neb. (Unof.) 720, 89 N. W. 997; Walker
v. Farmers’ Ins. Co. 51 Iowa, 679, 2 N. W. 583; Atkinson v. Hawkeye
Ins. Co. 71 Iowa, 340, 32 N. W. 371; Armstrong v. State Ins. Co.
61 Towa, 212, 16 N. W. 94; O’Brien v. New Zealand Ins. Co. 108 Cal.
227, 41 Pac. 298; Bowen v. Mutual L. Ins. Co. 20 S. D. 103, 104 N.
W. 1040; Comp. Laws 1913, Civ. Code, § 5889 ; Shawnee Mut. F. Ins.
Co. v. McClure, 39 Okla. 535, 49 L.R.A.(N.S.) 1054, 185 Pac. 1150;
McCracken v. Travelers’ Ins. Co. — Okla. —, 156 Pac. 640.

Rosixsox, J. Plaintiff appeals from a judgment of the district
court in an action to recover from defendant $1,000 on a mere applica-
tion for an insurance policy, which reads in part thus:

To
Globe Fire Insurance Co.
Of Huron, South Dakota.

I, John Wacker, of Denhoff, P. O. County of Sheridan, state of
N. D,, hereby make application to the Globe Fire Insurance Company,
of Huron, South Dakota, for insurance against loss or damage by fire
or lightning for the term of one year commencing on the 11th day of
Sept. 1915. [This is followed by a description of a threshing machine
outfit] . . . and that this insurance does not take effect until
approved and accepted by the company at its office at Huron, South
Dakota. . . . That this application may be referred to in the
policy to be issued thereon as a part of said policy and as a basis on
which said company shall issue the same; and that there is no other
insurance on above-described outfit. I hereby agree that the company
thall not be bound by any representations of the agent not contained in
the application or policy, and I hereby release the company from all
liability should any part of the premium be not paid promptly when
due.
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It appears that on September 14th, appellant’s threshing outfit was
burned. His application was rejected and his premium tendered back.
The insurance application was signed by the plaintiff, but not by the
company or any of its agents. It did not constitute a contract of
insurance. A contract is an agreement to do or not to do a certain
thing. It is essential to the existence of a contract that there should
be parties capable of contracting and that they did actually contract.
In this case the proof shows only a mere application for an insurance
contract. The judgment of the District Court is affirmed.

Grack, J., being disqualified, did not participate.

JOHN F. PHILBRICK v. JAMES D. McDONALD.
(163 N. W. 538.)

Void tax deed = void judgment - land = title to.
A void tax deed and a void judgment do not make a perfect title to land.

Opinion filed May 8, 1917.

Appeal from the District Court of Burleigh County, Honorable .
L. Nuessle, Judge.

Affirmed.

F. H. Register and Miller, Zuger, & Tillotson, for appellant.

A judgment of a court of competent jurisdiction upon the merits of
a controversy is conclusive between the parties and those in privity with
them, upon every question of fact directly in issue and determined
in the action. Brown v. Tillman, 121 Ala. 626, 25 So. 836; Bradish
v. Grant, 119 I1l. 606, 9 N. E. 332; Gilmore v. Patterson, 36 Me. 544 ;
Stokes v. Foote, 172 N. Y. 327, 65 N. E. 176.

A judgment by default is just as conclusive as one given upon trial
whereo issue is joined. Crossman v. Davis, 79 Cal. 603, 21 Pac. 963;
Barton v. Anderson, 104 Ind. 578, 4 N. E. 420; Johnson v. Jones, 58
Kan. 745, 51 Pac. 224; Howard v. Huron, 6 S. D. 180, 26 L.R.A.
498, 60 N. W. 803.
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The doctrine of res judicata applies to a default judgment with the
same validity and force as to a judgment rendered upon a trial of the
issues. Mason v. Patterson, 74 Ill. 191; Venable v. Dutch, 37 Kan.
515, 1 Am. St. Rep. 260, 15 Pac. 520; Doyle v. Hallam, 21 Minn.
515; Greenabaum v. Elliott, 60 Mo. 25; Kloke v. Gardels, 52 Neb.
117, 71 N. W. 955.

Judgments rendered in proceedings strictly in rem are infer omnes
by reason of the power and control of the state over the res, and
irrevocably determine its status or title against all persons, irrespective
of whether they had any other than constructive notice of the litigation,
or whether they were parties in fact or not. Lord v. Chadbourne, 42
Me. 429, 66 Am. Dec. 290; Farrell v. St. Paul, 62 Minn. 271, 29
L.R.A. 778, 54 Am. St. Rep. 641, 64 N. W. 809; McClurg v. Terry,
21 X. J. Eq. 225; Miller v. Foster, 76 Tex. 479, 13 S. W. 529; Wood-
ruff v. Taylor, 20 Vt. 65.

Newton, Dullam & Young, for respondents.

A perfect or merchantable title was contracted for. Such a title
is one free from flaws, defects, and of such character as will insure
to the purchaser perfect right to and quiet possession of the land. It
should be free from litigation and palpable defects and doubts. It
should be both legal and equitable, and fairly traceable from the records.
Warvelle, Vend. & P. § 299 ; Justice v. Button, 38 L.R.A.(N.S.) 1, and
note, 89 Neb. 367, 131 N. W. 736; Howe v. Coates, 97 Minn. 383, 4
L.R.A.(N.S.) 1170, 114 Am. St. Rep. 723, 107 N. W. 397; Devlin,
Deeds, § 1477.

Respondent had the right to demand a perfect title of record. Turn-
er v. McDonald, 76 Cal. 177, 9 Am. St. Rep. 189, 18 Pac. 262 ; Sheehy
v. Miles, 93 Cal. 288, 28 Pac. 1046; Gwin v. Calegaris, 139 Cal. 384,
73 Pac. 851; Benson v. Shotwell, 87 Cal. 49, 25 Pac. 249; 2 Black,
Judgm. p. 717, § 600.

In the action to quiet title, there was defect in parties defendant.
2 Black, Judgm. p. 717, § 600; Buxton v. Sargent, 7 N. D. 503, 75
N. W. 811.

Rosivsox, J. The plaintiff brings this action to recover $500,
with interest from July, 1912, as the balance due on a contract for
the purchase and sale of an undivided half interest in a quarter section

37 N. D—2.
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of land then conveyed to the defendant by quitelaim deed, the plaintiff
agreeing to perfect the title. The defense was a failure to perfect the
title, and the plaintiff appeals from a judgment sustaining the defense.

The land in question is the undivided half of the N} of the N4 of
sec. 22—138—80, in Burleigh county. The title of plaintiff is based
on a tax deed made by the county auditor of Burleigh county on a sale
made in December, 1898, for the taxes of 1897, amounting to $11.62.
The sale was made under the Laws of 1897, chap. 126, § 76. Each
tract or lot must be struck off to the bidders who will pay the total
amount of taxes, penalty, and cost charged against it for the smallest
or least quantity thereof; and, if any tract remains unsold for want
of bidders, the same shall be again offered before the sale closes, and
if there be no other bidders the county treasurer shall bid for the same
in the name of the county.

The tax deed is void on its face. It recites only one offer of sale
to the highest bidder on the 6th day of December, 1898, of the following
described tract or parcel of real property, situated in the county of
Burleigh and state of North Dakota, to wit: ‘“undivided one half of
north one half of north one half of (N3} of N3}), which property was
returned delinquent for the nonpayment of taxes for the year 1897,
amounting to eleven and ®% oo dollars.”” In the granting clause at
the end of the tax decd there is a correct description of the land in
question, but under the law the deed should have contained a correct
description of the land offered for sale and then a correct description
of the land granted by the deed. Every material averment of the
deed points to the description which is fatally defective, and the proof
shows no assessment of the land for taxation, no levy of any taxcs,
not tax sale or notice of sale, and no redemption notice.

To base title on this sandy foundation, the plaintiff brought an action
in the district court of Burleigh county, entitled as follows:

James McDonald, Plaintiff,
v.
Ferris Jacobs, Jr., and All Other Persons Unknown, Claiming Any
Estate or Interest in or Lien upon the Property Described in the
Complaint, Defendants.

The complaint is in the statutory form, and it correctly describes
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the land. The plaintiff, by his complaint, avers that on July 10, 1911,
a judgment and decree of said district court was duly given in favor
of said James McDonald against all said defendants, quieting the title
of James McDonald to the title based upon said tax deed against all
claims of Ferris Jacobs, Jr., and all other defendants mentioned in
the action. The alleged judgment was entered under chap. 5, Laws
of 1901, as amended by chap. 4, Laws 1905, providing for the service
of a summons by publication on unknown and unnamed owners,
whether of age or minors. Chapter 4 provides that service of a sum-
mons in such action may be had upon all the unknown persons in the
manner provided by law for the service by publication upon defendants
vhose residence s unknown; and in such cases the law provides that
before publication of the summons a certain affidavit must be filed in
the office of the clerk of the court, and the affidavit should be accom-
panied by a return of the sheriff of the county in which the action is
brought, stating that, after diligent inquiry for the purpose of serving
the summons, he is unable to make personal service thereof. Comp.
Laws 1913, § 7428. In this case there was no such certificate.

The original entry of the land was made by Ilenry N. Notmeyer,
to whom there was issued a receiver’s receipt and a government patent
for the land in question, and it does not appear that his title has been
livested. The record shows claims to the land by Nathan Lamb, Louis
Notmeyer, J. A. Brown, John H. Richards; and they might well have
been named as parties defendant. In such a statutory procceding
to quiet title to land against minors and persons unknown and unnamed,
there must be a strict compliance with these statutes, and the statutes
must be legal and valid. As there is no brief upon that question, we
do not pass upon it.

The contract of plaintiff calls for a merchantable title, and his title
is not merchantable.

Judgment affirmed.
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M. S. STRINGER v. J. J. ELSAAS and A. H. Smart, as Sheriff of
Nelson County, North Dakota.

(163 N. W. 558.)

Exempt property — levy upon — law — in defiance of — knowledge of exemp-
tion — exemplary damages — jury may award.
1. When in defiance or disregard of law a party levies on and sells property
known to be exempt, a jury may award exemplary damages.

Attachment — execution — property — levy upon — person or officer — acts of

— rights of others — regard for — must have — process of law — abuse of.

2. In levying on property under an attachment or execution, a person is bound

to act with due regard for the rights of others and to refrain from abusing the
process of the law.

Opinion filed May 8, 1917.

Action in Conversion.

From a judgment and order of the District Court of Nelson County,
Cooley, J., defendants appeal.

Affirmed.

Frich & Kelly, for appellants.

Where property levied upon is claimed as exempt, and appraiscrs are
selected, their report as to property and value is the best evidence, and
oral testimony in reference thereto is incompetent. Comp. Laws 1913,
§§ 7734, and 7735; Wood v. Bresnahan, 63 Mich. 614, 30 N. W. 206;
Levi v. Groves, 3 Ohio L. J. 569, 7 Ohio Dec. Reprint, 508 ; 23 Century
Dig. Title “Exemptions,” § 153.

“The value of the homestead premises, as fixed by the appraisers
in setting of a homestead, is conclusive until vacated in a direct procced-
ing brought for that purpose, and parol evidence is inadmissible to
contradict such determination in a subsequent collateral action.” 6
Enc. Ev. 529 ; Barney v. Leeds, 54 N. H. 128 ; Fletcher v. State Capital
Bank, 37 N. H. 369 ; Globe Phosphate Co. v. Pinson, 52 S. C. 185, 29
S. E. 549; Comp. Laws 1913, §§ 5611-5615; 13 Enc. Ev. 560.

In their attempt to establish the value of the property, they should
have shown the market value of similar goods either purchased or to
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be purchased for purposes of replacement. Nightingale v. Scanrell,
18 Cal. 315; Note to § 3333, Cal. Civ. Code, 2 Kerr's Cye. Codes
(Cal.) pp. 2191 et seq.

In order to bind a person by his acts or words, as a waiver, it must
be shown that he acted or spoke with full knowledge of the facts and
circumstances attending the creation of the right he is alleged to have
waived. 13 Enc. Ev. 1021.

S. G. Skulason and Ingman Swinland, for respondent.

When plaintiff has proved that he was the owner of the property,
and was within the statutory limit in value, the burden of proving
that the property was not exempt was on defendant. 6 Enc. Ev. 557;
Wagner v. Olson, 3 N. D. 74, 54 N. W. 286; Paddock v. Balgord, 2
S. D. 100, 48 N. W. 840; Thompson v. Peterson, 122 Minn. 228,
142 N. W, 307.

Exemplary damages are recoverable against one who knowingly
sells exempt property, even if there is no actual malice. Galvin v.
Tibbs, H. & Co. 17 N. D. 604, 119 N. W. 39; Cronfeldt v. Arrol, 50
Minn. 327, 36 Am. St. Rep. 48, 52 N. W. 857; Brown v. Bridges,
70 Tex. 661, 8 S. W. 502; Lynd v. Picket, 7 Minn. 184, Gil. 128, 82
Am. Dec. 79; Gardner v. Minea, 47 Minn. 295, 50 N. W. 199; Willis
v. Noyes, 12 Pick. 324; Matteson v. Munro, 80 Minn. 340, 83 N. W.
153.

The amount is for the jury to determine. Wright v. Waddell, 89
Towa, 350, 56 N. W. 650; Howard v. Rugland, 35 Minn. 388, 29 XN.
W. 63; Thompson v. Peterson, 122 Minn. 228, 142 N. W. 307.

A waiver is not presumed unless it is clearly proved. Every reason-
able presumption will be made against it, especially when it relates to
a constitutional right. 13 Enc. Ev. 559; Murphy v. Sherman, 25
Minn. 196; Pierce v. Boalick, 42 Pa. Super. Ct. 218.

The value of goods in such cases is not determined solely by the
appraisement, but may be shown by the testimony of other witnesses
who are familiar with the goods and values, and otherwise competent.
The appraisement is not conclusive of the value. 6 C. J. p. 240, § 459;
Douglass v. Hill, 29 Kan. 527.

The value either at time of asserting exemptions, or at time of trial,
may be shown. Also, that it is under the limit. The owner of the
goods is a competent witness as to value. So, of householders. The

- - —r
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competency of such witnesses rests largely in the discretion of the
court. 13 Enc. Ev. 560, 562, 567; Roden v. Brown, 103 Ala. 324,
15 So. 598; Lynd v. Picket, 7 Minn. 184, Gil. 128, 82 Am. Dec. 79;
6 Ency. Ev. 558; Richter v. Harper, 95 Mich. 221, 54 N. W. 768;
Lincoln Supply Co. v. Graves, 73 Neb. 214, 102 N. W. 457; Jensen v.
Palatine Ins. Co. 81 Neb. 523, 116 N. W. 286; Langdon v. Winter-
steen, 58 Neb. 278, 78 N. W. 501; Patterson v. Chicago, M. & St. P.
R. Co. 95 Minn. 57, 103 N. W. 621.

Errors assigned but abandoned in argument need no attention. Min-
neapolis, St. P. & S. Ste. M. R. Co. v. Firemen’s Ins. Co. 62 Minn.
315, 64 N. W. 902; Galvin v. Tibbs, H. & Co. 17 N. D. 602, 119 N. W.
39.

Where it clearly appears that, if errors were committed by the trial
court in rulings on evidence, they could not and did not influence the
jury, no prejudice can be claimed, and they would not constitute preju-
dicial error. Lynd v. Picket, 7 Minn. 184, Gil. 128, 82 Am. Dec. 79;
Galvin v. Tibbs, H. & Co. 17 N. D. 600, 119 N. W. 39.

If counsel objected to any portion of the charge on account of omis-
sions or error as to law or fact, it was their duty to call the court’s
attention to the same. Johnson v. MacLeod, 111 Minn. 479, 127 N.
W. 497, 1120; Wickham v. Chicago, St. P. M. & O. R. Co. 110 Minn.
74, 124 N. W. 639, 994; Jacobson v. Great Northern R. Co. 120
Minn, 52, 139 N. W. 142, '

Ropinson, J. The plaintiff sues to recover from defendants for
the conversion of personal property alleged to be worth $612.50. The
jury returned a verdict in favor of the plaintiff for $550. The
defendants appeal from the judgment and from an order denying a
motion for a new trial.

It appears that, under a writ of attachment and a judgment against
the plaintiff for $355.75, the defendants levied upon and sold all of
plaintiff’s household property, which was exempt from such levy and
sale. The plaintiff was a resident of the state, and he duly claimed
his exemptions.

By an appraisal made under the direction of the sheriff, the property
was valued at $300. At a forced sale on execution it brought $366.75,
and the evidence shows it was fairly worth about $450. Hence, it

 —— e e e g =
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secms the jury allowed plaintiff $100 as exemplary damages. The
case was fairly tried, and the only real question is in regard to the
esemplary damages. By statute it is provided:

Comp. Laws 1913, § 7168: “The detriment caused by the wrongful
conversion of personal property is presumed to be:

“1. The value of the property at the time of the conversion, with
the interest from that time.

“3. A fair compensation for the time and money properly expended
in pursuit of the property.”

Sec. 7145: “In any action for the breach of an obligation not arising
from contract, when the defendant has been guilty of oppression, fraud,
or malice, actual or presumed, the jury, in addition to actual damages,
may give damages for the sake of example and by way of punishing the
defendant.”

In this case the defendants and their counsel knew, or ought to have
known, that the property levied on was exempt. The levy and sale
was made in defiance or in disregard of the law, and it was manifestly
oppressive. It was a gross abuse of the process of the law, and the
plaintiff has been made a very considerable expense in trying to recover
the value of his exempt property.

Under our statute when a debtor desires to c¢laim exempt property by
valuation, as per § 7731, then as per § 7733, he must make a schedule
of all his personal property of every kind, and deliver the same to the
officer having the attachment. The schedule must be subscribed and
sworn to. Then, if there is any question in regard to the valuation
being excessive, or if the property is in excess of the exemptions, the
property must be appraised at the actual value of the several articles,
and the value of each article must be set down in the inventory or by
lots, with the value opposite each article or set of articles, and, from
the appraisal so made, the debtor, his agent, or attorney may select
property to the amount exempt. When the total value of the property
is confessedly less than the exemption, then the appraisement answers
no purpose whatever; it becomes an idle act. And so it was in this
case. The sheriff’s appraisal or valuation amounted to nothing, because
there was no claim that the total value of the property was in excess
of $500. The valuation might have been put at $5 or $500, without
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in any manner affecting the exemption claim. The purpose of such a
valuation is merely to enable the debtor to select property to the amount
of his exemptions, and not to determine the value of the property in
any subsequent proceeding.

In an action for the wrongful sale and conversion of property on a
writ of execution, no court has ever held that the sheriff’s appraisal was
conclusive evidence of the value of the property. The appraisal is
made for the sole purpose of determining the exemption right, and
it can be given no force or effect, only so far as it bears on the exemption
right. Judgment affirmed.

Bruce, Ch. J. (dissenting). This is an appeal from a judgment for
damages occasioned by the alleged unlawful sale of exempt property.

It is first alleged that the proof shows a waiver by the plaintiff of
his right to exemptions, and that the court erred in his instruction,
that “you are further instructed that you should find from a fair pre-
ponderance of the evidence in this case that the plaintiff, Stringer,
at any time before the sale of this property upon execution, to wit,
on the 12th day of August, 1910, waived his claim of exemptions, then
you should find for the defendant.”

The evidence shows that the plaintiff, Stringer, made a claim for
exemptions on January 15, 1914. On January 28, 1914, he wrote
to the defendant as follows: “How much of that furniture do you fel-
lows want, and what pieces do you want to satisfy your claims? I
will not let the range go, but I will let anything else go if you want to be
reasonable.” It also shows that in reply to this letter the defendant
Elsaas wrote: “Will say that we are willing to let you have the range,
providing you give us bill of sale on the rest of your furniture.” It
also shows that no bill of sale was given, but that afterwards, and
before the sale by the defendant under his execution, the plaintiff made
a redemand for the goods.

There was clearly no waiver of the right to the exemption. There
was no offer to relinquish the right as to all of the property but to the
range only. The offer was that the plaintiff would let anything go.
It was not that he would let everything go. The fact that the words,
“if you want to be reasonable,” were added even to this offer, empha-
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sizes this fact; and that it was contemplated that, in the selection of
the goods and in their valuation, reason should be shown.

Even as to this offer there was no acceptance, but merely a counter-
proposal. It was that the defendant would let the plaintiff keep the
range, provided that he gave a bill of sale of the rest of the furniture.
This counter offer was not accepted, and there was, therefore, no con-
tract. The redemand of the goods also, and the reassertion by the owner
of the claim for exemptions before the sale, reasserted the right, and
must have made it clearly apparent to the defendant that the exemption
was still relied upon.

I also agree with respondent that where, in defiance and disregard
of law, a party levies on and sells property known to be exempt, a jury
may award exemplary damages. 11 R. C. L. 559 ; Comp. Laws, 1913,
§ 1145.

I am satisfied, however, that the trial court erred in allowing plain-
tiff to testify in regard to the value of the goods in controversy, and
that the report of the board of appraisers appointed at the instigation of
the plaintiff was the best and only competent proof of the fact.

Section 208 of the Constitution merely provides that wholesome
laws shall be passed “‘exempting from forced sale to all heads of families
a homestead, the value of which shall be limited and defined by law,
and a reasonable amount of personal property ; the kind and value shall
be fixed by law.” Sections 7729 to 7743 of the Compiled Laws of 1913
put this constitutional provision into operation, and provide for the
nature, extent, and mode of claiming exemptions. Except as allowed
by those statutes, no exemptions exist. Sections 7734 and 7735 of the
Compiled Laws of 1913 provide for the sclection of appraisers when a
claim for exemptions has been made, and prescribe the duties of such
appraisers when chosen in the manner prescribed. The appraisers
must take an oath “to truthfully and honestly appraise the property
of the debtor.” The same must be “appraised at the actual value of
the several articles,” ete. Section 7737 requires the sheriff or other
officer having any process of levy or sale to make return with his
writ or warrant of any inventory and appraisement of any such
exempted personal property. The evident purpose of these enact-
ments is to provide a speedy means of fixing the value of property
claimed as exempt, and of making a permanent official record of such
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valuation. The appraisers constitute a quasi judicial body, and act
for all parties. One of them is chosen by the owner, another by the
creditor, and these two select a third person. It is only the property
which is scheduled by the debtor and which is appraised by them that
is exempt. Surely no creditor could, in the absence of fraud or
palpable mistake, set aside their determination and afterwards levy
on the property that they had held to be exempt and as coming within
the statutory amount, on the ground that such values had been under-
estimated. Surely such a determination, in the absence of a proper
proceeding to set it aside, should be conclusive upon the debtor. Wood
v. Bresnahan, 63 Mich. 614, 30 N. W. 206; Levi v. Groves, 3 Ohio L.
J. 569, 7 Ohio Dec. Reprint, 508; 6 Enc. Ev. 529; Barney v. Leeds,
54 N. H. 128; Globe Phosphate Co. v. Pinson, 52 S. C. 185, 29 S.
E. 549.

We have carefully read the cases cited by counsel for respondent.
The statement in 13 Enc. Ev. 567, that “the value at the time of
asserting the right to hold it as exempt or at the time of trial may
be shown,” is based entirely upon the case of Roden v. Brown, 103 Ala.
324, 15 So. 598. That case, however, was a direct contest of the claim
for exemptions, the notice of the contest of the claim being “accepted
by the attorneys of the debtor.” It does not appear that any appraise-
ment had been had, or that any appraisement was provided for by the
statutes of Alabama. In the case of Lynd v. Picket, 7 Minn. 184,
Gil. 128, 82 Am. Dec. 79, the action was brought for an illegal levy on
property especially declared by the statute to be exempt, and no ques-
tion of appraisement or value as a basis to the right of exemption was
involved. I do not at all see the applicability of 6 Enc. Ev. 538.

The other cases cited by counsel for respondent do not relate to
claims for exemptions, but to levies by attachment merely, and where
no such right was claimed or involved, and it must readily be seen
that the situations are entirely dissimilar. In the case of an attach-
ment, where no claim for exemptions is made, the appraisal is merely
directed to be made for purposes of good faith and to prevent an exces-
sive levy. The owner is not the moving party in such proceedings, nor
does even the creditor base any right to the goods or to the lien on
the fact of the appraisement or on their value. Section 7546 of the
Compiled Laws of 1913, which relates to attachments, provides for an
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inventory by the sheriff alone, and not by any board of appraisers
which is appointed by both parties.

In the case of a claim for exemptions, the case is very different.
The law, out of its grace and bounty, reserves to the debtor certain
property to a certain amount, provided that the provisions of the stat-
utes are complied with. The appraisers are appointed by both parties
and represent both parties. While in the case of a mere attachment
the debtor relies on his right to the property not necessary to the sccur-
ing of the debt as a natural and fundamental right, in the case of a
claim for exemptions, the constitutional provision is not self-executing,
and his rights are only such as the statutes allow.

Since there is nothing to show how much of the verdict was for
exemplary damages, and how much was based on the value of the goods,
I am of the opinion that the admission of the evidence was prejudicial,
and that the judgment should be reversed and a new trial be had.

BUCHANAX ELEVATOR COMPANY, a Corporation, v. JENNIE
LEES and James Lees.

(163 N. W. 264.)

Husband and wife —living together — gencral power of attorney — wife's
business done by husband —business ventures—wife takes risk —
loan of money = contract for — wife cannot repudiate.

When & man and wife live together, and he does business in her name
under a general power of attorney, she must take the risk of his business
ventures. She cannot repudiate a contract for the loan of money because it
was used to pay a loss on a grain-option deal.

Opinion filed May 9, 1917.

Note.—Although in general the relation of husband and wife does not give rise
to any presumption that the husband is acting in the transaction as agent of his
wife, if the wife allows a husband to have charge of her property, and
knows that he is contracting with reference thereto in her name, and, with
knowledge of the facts, she ratifies such contracts, a general agency to act for
her, so as to bind her for similar contracts made by him in her name and as her
agent, will be presumed, and she will be estopped to deny the same, as will be
scon by an examination of the cases in note in 17 L.R.A.(N.S.) 223, on proof of
husband’s agency for wife by evidence of similar acts by husband.
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Appeal from the District Court of Stutsman County, Honorable
J. A. Coffey, Judge.

Affirmed.

Knauf & Knauf, for appellants.

Testimony which is mere conclusion of fact, irresponsive, hearsay,
remote, not within the res gestee, touching collateral issues or secondary,
should not be received over objections. Martin v. Shannon, 92 Iowa,
374, 60 N. W. 646 ; Rosencrance v. Johnson, 191 Pa. 520, 43 Atl. 360;
Young v. Doherty, 183 Pa. 179, 38 Atl. 587; Bradley v. Freed, — Tenn.
—, 51 S. W. 124,

Conversations between two persons touching the interests of a third
person (party to the action), who is not present, are not admissible.
Mitcham v. Schuessler, 98 Ala. 635, 13 So. 618; Fox v. Windes, 127
Mo. 502, 48 Am. St. Rep. 648, 30 S. W. 325; Evans v. Evans, 155 Pa.
572, 26 Atl. 755; McGregor v. Wait, 10 Gray, 72, 69 Am. Dec. 303;
May v. Little, 25 N. C. (3 Ired. L.), 27, 38 Am. Dec. 707; Hussey v.
Elrod, 2 Ala. 339, 36 Am. Dec. 420; Goodrich v. Tracy, 43 Vt. 314, 5
Am. Rep. 283; Butler v. Price, 115 Mass. 578 ; Martin v. Rutt, 127 Pa.
380, 17 Atl. 993; Benjamin v. Benjamin, 15 Conn. 347, 39 Am. Dec.
384; Games v. Stiles, 14 Pet. 322, 10 L. ed. 476.

The fact that the gambling option grain orders were sent in by plain-
tiff or plaintiff’s stationery, with full knowledge on the part of plain-
tiff’s actual manager and official, proves that plaintiff must have known
defendant’s financial inability to buy or pay for the large amounts of
grain on which he only bought options. Therefore, the question of
how much money he had lost on such deals was competent. Lear v.
MecMillen, 17 Ohio St. 464; Wagner v. Hildebrand, 187 Pa. 136, 41
Atl. 34; Phelps v. Iolderness, 56 Ark. 300, 19 S. W. 921; Jamieson
v. Wallace, 167 Ill. 388, 59 Am. St. Rep. 302, 47 X. E. 765.

Plaintiff knew that defendant was gambling in options, and all its
acts were done in the light of this knowledge. Dows v. Glaspel, 4
N. D. 261, 60 N. W. 60; Meclchert v. American U. Teleg. Co. 3
MeCrary, 521, 11 Fed. 193.

Such disguises the courts have always sought to pierce, and to ascer-
tain the real intention of the parties. Whitesides v. Hunt, 97 Ind. 191,
49 Am. Rep. 441; Melchert v. American U. Teleg. Co. 3 McCrary, 521,
11 Fed. 135 Edwards v. Icefinghoff, 38 Fed. 639; Embrey v. Jemi-
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son, 131 U. S. 336, 344, 33 L. ed. 172, 173, 9 Sup. Ct. Rep. 776 ; Irwin
v. Williar, 110 U. S. 499, 28 L. ed. 2235, 4 Sup. Ct. Rep. 160; Aohr
v. Miesen, 47 Minn. 228, 49 N. W. 862; Jamieson v. Wallace, 167 IIL
338, 59 Am. St. Rep. 302, 47 N. E. 762; Colderwood v. McCrea, 11
Ill. App. 543; Carroll v. Holmes, 24 Ill. App. 458; Beveridge v.
Hewitt, 8 Ill. App. 467; Beadles v. McElrath, 85 Ky. 230, 3 S. W.
152; Flagg v. Baldwin, 38 N. J. Eq. 219, 48 Am. Rep. 308; Kirkpat-
rick v. Bonsall, 72 Pa. 155; Waite v. Frank, 14 S. D. 626, 86 N. W.
645; Rogers v. Marriott, 59 Neb. 759, 82 N. W. 21; Sprague v. War-
ren, 26 Neb. 326, 3 L.R.A. 679, 41 N. W. 1115; North v. Phillips,
89 Pa. 250; Cobb v. Prell, 5 McCrary, 83, 15 Fed. 774;.Re Green,
7 Biss. 344, Fed. Cas. No. 5,751; Crawford v. Spencer, 92 Mo. 498,
1 Am. St. Rep. 745, 4 S. W. 713; Lowry v. Dillman, 59 Wis. 199, 18
N. W. 4; Watte v. Wickersham, 27 Neb. 457, 43 N. W. 259; Williams
v. Tiedemann, 6 Mo. App. 276; Hill v. Johnson, 38 Mo. App. 392.

It was clearly error for the court to permit plaintiff to show that none
others had lost money through it by gambling in options. State v. Trott,
36 Mo. App. 29; Ah Kee v. State, — Tex. Crim. Rep. —, 34 S. W,
269; Goldstein v. State, — Tex. Crim. Rep. —, 35 S. W. 289; State
v. Hildreth, 31 N. C. (9 Ired. L.) 440, 51 Am. Dec. 372; Com. v.
Cooper, 5 Allen, 495, 81 Am. Dec. 762.

Where an agent knowingly participates in an illegal transaction, he
cannot recover for his commissions, and the law will leave him with-
out remedy in case of loss. Crawford v. Spencer, 92 Mo. 498, 1 Am.
St. Rep. 745, 4 S. W. 713; Irwin v. Williar, 110 U. S. 499, 28 L. ed.
225, 4 Sup. Ct. Rep. 160; Phelps v. Holderness, 56 Ark. 300, 19 S.
W. 921; Embrey v. Jemison, 131 U. S. 336, 345, 33 L. ed. 172, 175,
9 Sup. Ct. Rep. 776.

Tt is sufficient if defendant’s purpose was to gamble, and the plain-
tiff knew this when it went upon the board of trade to make such large
purchases and sale for defendant. Phelps v. Holderness, 56 Ark. 300,
19 S. W. 921; McCormick v. Nichols, 19 Ill. App. 337; Beveridge
v. Hewitt, 8 Ill. App. 482; Miles v. Andrews, 40 Ill. App. 155; Coff-
man v. Young, 20 Ill. App. 82; Embrey v. Jemison, 131 U. S. 336,
33 L. ed. 172, 9 Sup. Ct. Rep. 776; Dows v. Glaspel, 4 N. D. 257,
60 N. W. 60; Cassard v. Hinman, 6 Bosw. 8.

The jury had the right to look through and to examine into the books
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of account of these transactions, in order to enable them to better de-
termine the intentions of the parties. Dows v. Glaspel, 4 N. D. 261,
60 N. W. 60; Whitesides v. Hunt, 97 Ind. 191, 49 Am. Rep. 441;
Melchert v. American U. Teleg. Co. 3 McCrary, 521, 11 Fed. 193;
Edwards v. Hoeffinghoff, 38 Fed. 639; Embrey v. Jemison, 131 U. S.
336, 344, 33 L. ed. 172,175, 9 Sup. Ct. Rep. 776 ; Irwin v. Williar, 110
U. S. 499, 28 L. ed. 225, 4 Sup. Ct. Rep. 160; Mohr v. Miesen, 47
Minn. 228, 49 N. W. 864; Jamieson v. Wallace, 167 Ill. 388, 59
Am. St. Rep. 302, 47 N. E. 764; Kullman v. Simmens, 104 Cal. 595,
38 Pac. 362; Hill v. Johnson, 38 Mo. App. 383; Crawford v. Spencer,
92 Mo. 500, 1 Am. St. Rep. 745, 4 S. W. 713; Cobb v. Prell, 5
McCrary, 85, 15 Fed. 774; Carroll v. Holmes, 24 Ill. App. 458; Re
Green, 7 Biss. 344, Fed. Cas. No. 5,751.

Thorp & Chase, for respondent.

“Conclusions of fact are mere inferences drawn from the subordinate
or evidentiary facts.” 2 Words & Phrases, 1387; Caywood v. Farrell,
175 I11. 480, 51 N. E. 755.

“An agency is ostensible when the principal intentionally, or by
want of ordinary care, causes a third person to believe another to be his
agent who is not really emploved by him.” Comp. Laws 1913, § 6324.

“An agent has such authority as the principal actunally or ostensibly
confers upon him.” Comp. Laws 1913, §§ 6336, 6338; 2 C. J. pp.
435-438, 574, § 32, and cases cited.

In establishing agency, proof of close relationship and dealings may
be received with other evidence, and is entitled to consideration. 2
C. J. §§ 33, 36, 37, 70, 71, 213, 215, pp. 440, 441, 461-463, 574, 576;
Reid v. Kellogg, 8 S. D. 596, 67 N. W. 687.

“Yhere an agency can be established by parol, the agent is a com-
petent witness to prove it.” 10 Enc. Ev. 14.

“When there is some other evidence of agency, then evidence of the
acts and declarations of the alleged agent is admissible, the jury being
the judges of its sufficiency.” 10 Enc. Ev. pp. 19, 21, 23, 24, §8 5, 6,
cases cited under notes 56, 58; Nowell v. Chipman, 170 Mass. 340, 49
N. E. 631; Christ v. Garretson State Bank, 13 S. D. 23, §2 X, W, 89,

An offer of proof must be specifie, and advise the court of what the
facts are that the party intends to show. Austin v. Robertson, 25 Minn.
432; Wood v. Washington, 135 Wis. 299, 115 N. W. 810; Smith v.
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Gorham, 119 Ind. 436, 21 N. E. 1096; Goyette v. Keenan, 196 Mass.
416, 82 N. E. 427; Smart v. Kansas Clty, 208 Mo. 162, 14 L.R.A.
(N.S.) 565,105 S. W. 709 ; Reynolds v. Continental Ins. Co. 36 Mich.
144; Taylor v. Calvert, 138 Ind. 67, 37 N. E. 536; O’Sullivan v.
Griffith, 153 Cal. 502, 95 Pac. 873 ; Grimestad v. Lofgren, 105 Minn.
286, 17 LR.A.(N.S.) 990, 127 Am. St. Rep. 566, 117 N. W. 515;
Knatvold v. Wilkinson, 83 Minn. 265, 86 N. W. 99; Borden v. Lynch,
34 Mont. 503, 87 Pac. 609; Lucy v. Wilkins, 33 Minn. 441, 23 N. W.
§61; Wolford v. Farnham, 47 Minn. 93, 49 N. W. 528.

A cross-examination is proper when it pertains to what has already
been offered, and seeks to explain or apply the testimony. State v.
Kent, 5 N. D. 541, 35 L.R.A. 518, 67 N. W. 1052 ; Campau v. Dewcy,
9 Mich. 381; Ah Doon v. Smith, 34 Or. 89, 34 Pac. 1093; Sayres v.
Allen, 25 Or. 211, 35 Pac. 254; 3 Enc. Ev. 832; Abbott Civ. Jury
Trials, pp. 220, 221; Hogan v. Klabo, 13 N. D. 319, 100 N. W 847;
1 Thomp. Trials, 2d ed § 408.

In order to constitute a grain purchase a gambling transaction, it
must appear that both parties well understood that there were to be
no dcliveries made. Beidler & R. Lumber Co. v. Coe Commission
Co. 13 N. D. 639, 102 N. W. 880.

“Preponderance of the evidence means greater weight, or evidence
which is more credible than some other evidence, with which it is com-
pared.” Button v. Metcalf, 80 Wis. 193, 49 N. W. 809; 3 Words &
Phrases, p. 2649.

A mere opinion or conclusion, as contradistinguished from a state-
ment of fact, may not be proved under the rule relating to admissions
and declarations. 1 R. C. L. p. 481, § 16; McCord v. Seattle Electric
Co. 46 Wash. 145, 13 L.R.A.(N.S.) 349, 89 Pac. 491; Scott v. St.
Lonis, K. & N. W. R. Co. 112 Iowa, 54, 83 N. W. 818, 8 Am. Neg. Rep.
2901; Hammond, W. & E. C. Electric R. Co. v. Spyzchalski, 17 Ind.
App. 7, 46 N. E. 47, 1 Am. Neg. Rep. 225; Saunders v. City &
Suburban R. Co. 99 Tenn. 130, 41 S. W. 1031; Gulf, C. & S. F. R. -
Co. v. Montgomery, 85 Tex. 64, 19 S. W. 1015; Plymouth County
Bank v. Gilman, 3 S. D. 170, 44 Am. St. Rep. 782, 52 N. W. 869;
Ohio & M. R. Co. v. Stein, 133 Ind. 243, 19 L.R.A. 733, 31 N. E.
180, 32 N. E. 831; Printup v. Mitchell, 17 Ga. 558, 63 Am. Dec. 258;
Binewiez v. Haglin, 15 L.R.A.(X.S.) 1096, note; 1 Thomp. Trials,
§§ 377, 379.
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Rosinson, J. This is an action on a promissory note. The defense
is that the note was given on a grain-option deal and that it was made
without authority by James Lees, the husband of Jennie Lees. The
case was fairly tried. The jury found a verdict against the defendants
for $1,843.75, and interest; and they appeal to this court. Both the
defendants claim that the consideration of the note was illegal, and
Jennie Lees claimed that her husband had no authority to sign her
name to the note, because the note was given for gambling purposes.
The issues in the case and the law of the case are very simple. The
evidence shows plaintiff paid for the note the face value, $1,843.75;
that it was signed by James Lees and Jennie Lees. For several vears
James Lees had been insolvent, and he had been doing quite an exten-
sive business in the name of his wife with her knowledge and consent.
Indeed he had a general power of attorney to make deeds and mort-
gages, to borrow money, and to buy and scll personal property, and to
sign her name to notes. It scems the general rule is that when a man
becomes insolvent he becomes an agent of his wife, and does business
in her name. The note in question is signed thus: Mrs. Jennie Lees,
by James Lees, her attorney in fact, and by James Lees. At and prior
to the time of the making of the note in question James Lees had been
doing considerable farming business, for his wife, of course. He and
his sons hauled wheat to the Buchanan Elevator Company, and he
habitually took storage tickets, made out checks and promissory notes
in the name of J. Lees or Jennie Lees. He wanted to get rich quick,
and concluded to do it by speculation in grain options with John Miller
Company. He got his old-time friend, J. A. Buchanan, to do most
of the correspondence with the company. When his losses amounted
to about $1,900, he gave the note in question and borrowed from the
plaintiff the money to pay up. Now he wants to shift the losses onto
his old friend, J. A. Buchanan, because he was so kind as to do most
of the correspondence for him. Now he claims that Buchanan was
kind of an accessory and decoyed him into the losing speculation.
Man is too much disposed to blame others for his own folly, and attor-
nevs are too much disposed to think it an easy matter to hoodwink
judges and to make them believe that there is no confidence between a
man and his wife when he acts as her general agent, with her knowledge
and consent.
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The case was fairly submitted to the jury and it is hard to see how
they could have found a different verdict. It is certainly well sus-
tained by the evidence. T

Judgment affirmed.

CHrisTIANSON, J. I concur in result.

JOHN W. JOHNSON, Respondent, v. JOHN J. CASSERLY et al,,
Defendants, Wyman, Partridge, & Company, James L. O’Donnell,
and James F. Jordan, Appellants.

(163 N. W. 539.)

Findings - conclusions = trial court — evidence sustains,
Evidence examined and held to sustain the findings and conclusions of the
trial court.

Opinion filed May 9, 1017,

Appeal from the District Court of Foster County, Honorable J. A.
Coffey, Judge.

Affirmed.

Edward P. Kelly and Fred B. Dodge, for appellants.

Where one party claims a mistake was made in a writing, and the
other party disputes such claim and says he understood and intended
the contract, and where the precise purport may be honestly understood
in different ways, a mutual mistake cannot be found, it must be either
conceded, or so clearly established as to be substantially without dispute.
Bishop v. Clay F. & M. Ins. Co. 49 Conn. 167 ; Adair v. Adair, 38 Ga.
49; Linn v. Barkey, 7 Ind. 69; Miner v. Hess, 47 Ill. 170; Schaefer
v. Mills, 69 Kan. 25, 76 Pac. 436 ; Stockbridge Iron Co. v. Hudson Iron
Co. 102 Mass. 45; Beard v. Hubble, 9 Gill, 420; Wall v. Meilke, 89
Minn. 232, 94 N. W. 688; Home F. Ins. Co. v. Wood, 50 Neb. 381,
69 N. W. 941; Danforth v. Philadelphia & C. M. Short Line R. Co. 30
N. J. Eq. 12; Henderson v. Stokes, 42 N. J. Eq. 586, 8 Atl. 718;

Allison Bros. Co. v. Allison, 144 N. Y. 21, 38 N. E. 956; Donaldson
37 N. D—3.
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v. Levine, 93 Va. 472, 25 S. E. 541; Newton v. Holley, 6 Wis. 592;
Meier v. Bell, 119 Wis. 482, 97 N. W. 186; 1 Elliott, Contr. §§ 109,
112; Farlow v. Chambers, 21 S. D. 128, 110 N. W. 94.

A writing will not be reformed unless there was a prior agreement so
certain and definite a court might enforce it. Magee v. Verity, 97 Mo.
App. 486, 71 S. W. 472; Bostwick v. Mutual L. Ins. Co. 110 Wis.
402, 67 L.R.A. 705, 89 N. W. 538, 92 N. W. 246; Wallace v. Chicago,
St. P. M. & O. R. Co. 67 Towa, 547, 25 N. E. 772; Martini v. Chris-
tensen, 60 Minn. 491, 62 N. WV, 1127; Comp. Laws 1913, § 7202.

It is yniversally held under statutes like ours that the proof neces-
sary in this class of cases must be clear, convincing, satisfactory, and
specific. Jasper v. Hazen, 4 N. D. 1, 23 L.R.A. 58, 58 N. W. 454;
Northwestern F. & M. Ins. Co. v. Lough, 13 N. D. 601, 102 N. W,
160; Little v. Braun, 11 N. D. 410, 92 N. W. 800; McGuin v. Lee, 10
X. D. 160, 86 N. W. 714.

Engerud, Divet, Holt, & Frame, for respondent.

However broad may be the terms of a contract, it extends only to
those things concerning which it appears that the parties intended to
contract, and particular clauses are subordinate to its general intent,
and words in a contract which are wholly inconsistent with its nature,
.or with the main intention of the parties, are to be rejected. Comp.
Laws 1913, §§ 5896, 5898, 5904, 5908, 5910, 5913.

Rosixson, J. In this case the defendants Wyman, Partridge, &
Company and its agents, O’Donnell and Jordan, appeal from a judg-
ment in favor of the plaintiff, given by Judge Coffey in district court of
Foster county.

O’Donnell and Jordan are merely nominal parties, as all their
acts were done for their company. The complaint shows, and the facts
are, John W. Johnson, the plaintiff, was the owner of a half section
of land (N3—15—147—63). He sold it to John Casserly, taking
back a mortgage for part of the purchase price, $3,285; that the debt
and mortgage were given subject to a prior mortgage made by the plain-
tiff to the Benton County State Bank of Iowa for $3,000, which mort-
gage did not contain a power of sale; that there was also a second mort-
gage on the premises, made by the plaintiff to H. E. Beckwith, of
Necbraska, to secure $2,700; that the debt had been reduced to $1,500,
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and an agreement had been made between the plaintiff and Beckwith
to rclease the mortgage on payment of $800 in cash and the conveyance
of certain real estate to Beckwith. The plaintiff complied with that
agrecment. Yet Beckwith assigned the mortgage to the Security Bank
Neligh, Nebraska, and the bank attempted to foreclose the mortgage
by advertisement, though it contained no power of sale, and bid in the
land for $1,687.63 and obtained a sheriff’s certificate of sale; that after
the deed to Casserly, Wyman, Partridge, & Company caused the land
to be attached in an action against Casserly to recover $1,011. Then
Casserly made to Wyman, Partridge, & Company a quitclaim deed of
the land in the name of O’Donnell. Then O’Donnell requested the
plaintiff to pay the sum due on the sheriff’s void certificate of sale.
The plaintiff refused and notified O'Donnell that he should have the
mortgage satisfied without any payment, and that he had retained
attorneys to bring an action to obtain the satisfaction of the mortgage
and the cancelation of the sale certificate. .

It was agreed between the plaintiff and O’Donnell that he, O'Do.-
nell, should pay the sum due on the sale certificate, and on such pay-
ment the plaintiff should have and retain the right to recover from
Beckwith the sum paid to him on such certificate, and damages, and
in consideration of the same that plaintiff should give to O’Donnell a
release and satisfaction of $2,000 on the Casserly mortgage. That
O’Donnell made and presented to the plaintiff for signature a document
which he claimed to be a true memorandum of said agreement; that the
document read in one part that O’'Donnell should pay and take up the
Beckwith mortgage against said premises, and in another part that he
might get an assignment of the sheriff’s certificate of sale. Now it is
manifest the plaintiff did not contract to release $2,000 on his mortgage
without any consideration whatever, and a mere assignment of the sale
certificate would be of no possible benefit to the plaintiff, and yet
O’Donnell obtained an assignment of the sale certificate to himself, and
then, by making an oral representation that he had complied with the
agreement, he obtained a release of $2,000 on the Casserly mortgage.
Then O’Donnell took a sheriff’s deed of the land in the name of James
F. Jordan and put it on record, and Jordan made a special warranty
dced to O’Donnell. Then O’Donnell paid the Benton County Bank
the amount due on its mortgage, $3,220.10, and took an assignment of
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the mortgage to Jordan. Then he attempted to foreclose the mortgage
by advertisement, though it did not contain a power of sale, and they
bid in the land for $3,489.10.
" The trial court gave judgment that the written instrument be-
tween the plaintiff and defendant O’Donnell be reformed to conform to
the intention of the parties, and that the foreclosure of the Beckwith
mortgage and the sale certificate issued thereon were void, and that the
same should be canceled and annulled, and the mortgage discharged
of record ; and also that the attempted foreclosure of the Benton county
mortgage and the sheriff’s certificate of sale thercon issued are void.
The judgment was given for the foreclosure of the mortgage given
by Casserly to the plaintiff. This statement of the facts shows con-
clusively that O’Donnell tried to play too smart, and that the judg-
ment of the trial court is in all respects correct, and it is affirmed.

Curistiansox, J. I concur in result.

GEORGE W. GETTS v. WILLIAM J. CHAMPION and Frank B.
Meyer, Copartners as Champion & Meyer.

(163 N. W, 263.)

Personal property — planos = consigned on commission = for sale - written
contract —to insure - for benefit of consignor —or owner — insurable
intcrest — consignee has.

Where a party receives pianos to be sold on commission, under a written
agrecment to keep the same insured, with loss, if any, payable to the consignor

Note.—Policies on property held by bailees, factors, carriers, warehousemen,
and commission merchants are generally sustained on the ground that the insurer
has a special lien, and therefore has a present interest himself, and that, as regards
the interest of the other party, the insured is a trustee for his interest even though
the same property may not be controlled by him at the time of the fire as at the
time of the insurance, as will be scen by an examination of note in 52 L.R.A. 330,
on the general topic, “Time when insurable interest must exist under fire policies.”

For cases discussing the question of insurable interest of consignee, see note
in 8 Am. Rep. 150. :

—_—— e ————— - -
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to the amount of the price payable to him, there is mo legal objection to the
agreement.

Opinion filed May 9, 1017,

Appeal from the District Court of William County, Honorable Frank
E. Fisk, Judge.

Affirmed.

John J. Murphy and Ivan V. Metzger, for appellants.

Defendants were not factors, nor had they any insurable interest in
the goods consigned to them, which were destroyed by fire. Tierney v.
Pheenix Ins. Co. 4 N. D. 565, 36 L.R.A. 760, 62 N. W, 642.

The insurable interest must exist at the time of fire as well as when
the insurance takes effect. Comp. Laws 1913, §§ 6145, 6369 ; Turner
v. Crompton, 21 N. D. 294, 130 N. W. 937, Ann. Cas. 1913C, 1015;
19 Cye. 583.

H. A. Libby, for respondent.

The defendants, who were the plaintiff’s consignces of pianos for
sale purposes, had an insurable interest in the property consigned to
them. The pianos were consigned at jobber’s prices, which were much
lower than the retail prices, and the difference represented defendants’
profits in the business. Comp. Laws 1913, §§ 6466—6468.

A bailee or depositary, being liable by law or under contract for
the safety and preservation of the goods bailed or deposited, has an
insurable interest in the goods. 13 Am. & Eng. Enc. Law, 152; Com.
v. Hide & Leather Ins. Co. 112 Mass. 136, 17 Am. Rep. 72; White
~ v. Madison, 26 X. Y. 117; Murdock v. Franklin Ins. Co. 33 W. Va.

407, 7 L.LR.A. 572,10 S. E. 777.

This is true of a person who has only a limited or special interest in
the property consigned. Shaw v. ZEtna Ins. Co. 49 Mo. 578, 8 Am.
Rep. 150; Ins. Co. v. Chase, 5 Wall. 509, 18 L. ed. 524; Eastern R. Co.
v. Howard L. Relief F. Ins. Co. 98 Mass. 420; Carter v. Humbolt F.
Ins. Co. 12 Towa, 287 ; Flanders, Fire Ins. p. 241; Angel, Fire & Life
Ins. p. 99.

And a bailee’s insurable interest is not limited to his interest or lien,
but covers the full value of the goods. 13 Am. & Eng. Enc. Law, 153;
Waring v. Indemnity F. Ins. Co. 45 N. Y. 606, 6 Am. Rep. 146;
Stillwell v. Staples, 19 N. Y. 401.




38 37 NORTH DAKOTA REPORTS

A common carrier has such an insurable interest. 13 Am. & Eng.
Enc. Law, 153, 155; Shaw v. Atna Ins. Co. 49 Mo. 578, 8 Am. Rep.
150; Fox v. Capital Ins. Co. 93 Iowa, 7, 61 N. W. 211; .Ltna Ins. Co.
v. Jackson, 16 B. Mon. 242; French v. Hope Ins. Co. 16 Pick. 397;
Sturm v. Atlantic Mut. Ins. Co. 63 N. Y. 77. '

Further, defendants had expressly agreed in their written contract
with plaintiff to insure all goods consigned, for plaintiff’s benefit, in an
amount equal to the consigned prices. Waterbury v. Dakota F. & M.
Ins. Co. 6 Dak. 468, 43 N. W. 697; Home Ins. Co. v. Baltimore Ware-
house Co. 93 U. S. 527, 23 L. ed. 868; Baxter v. Hartford F. Ins.
Co. 11 Biss. 306, 12 Fed. 481; Hough v. People’s F. Ins. Co. 36 Md.
398 ; Goodall v. New England Mut. F. Ins. Co. 25 N. H. 169; Waring
v. Indemnity F. Ins. Co. 45 N. Y. 606, 6 Am. Rep. 146; Lockhart
v. Cooper, 87 N. C. 149, 42 Am. Rep. 514; Reitenbach v. Johnson,
129 Mass. 316; 12 Am. & Eng. Enc. Law, 635, and cases cited;
De Forest v. Fulton F. Ins. Co. 1 Hall, 110; The Sidney, 23 Fed. 8S;
Johnson v. Campbell, 120 Mass. 449; Pheenix Ins. Co. v. Erie & W.
Transp. Co. 117 U. S. 312, 29 L. ed. 873, 6 Sup. Ct. Rep. 750, 1176;
California Ins. Co. v. Union Compress Co. 133 U. S. 387, 33 L. ed.
730, 10 Sup. Ct. Rep. 365; Pennefeather v. Baltimore Stcam Packet
Co. 58 Fed. 481; Strong v. Manufacturers’ Ins. Co. 10 Pick. 40, 20
Am. Dec. 507; Shaw v. ZEtna Ins. Co. 49 Mo. 578, 8 Am. Rep. 150;
Bartlett v. Walter, 13 Mass. 267, 7 Am. Dec. 143; Oliver v. Grecne,
3 Mass. 133, 3 Am. Dec. 96; Herkimer v. Rice, 27 N. Y. 173; Story
Agencies, § 111; Siter v. Morrs, 13 Pac. 219; Savage v. Corn Exch.
F. & I. Ins. Co. 36 N. Y. 655; Crowley v. Cohen, 3 Barn. & Ad. 478,
110 Eng. Reprint, 172, 1 L. J. K. B. N. S. 158, 13 Eng. Rul. Cas.
314; Wood, Fire Ins. §§ 280, 289, and 305; Wilbraham v. Snow, 2
Wms. Saund. 47, 85 Eng. Reprint, 624; Story, Bailm. § 125; Ladd v.
North, 2 Mass. 514.

Rosixsox, J. This is an appeal from a directed verdict in favor of
the plaintiff for $1,669. Defendants were in the piano business at
Williston, under a written contract that plaintiff ship to them, at
Williston, eight pianos to be sold on commission, the plaintiff to re-
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