CHAPTER 4
LiveExport

Summary and Overview

4.1 Theliveexport of animalsby segt hasbeen recognisedfor sometimeasan
intrinsicalyrisky and crudl practice. In 1890, The FarmingWorld of Edinburgh
had thisto say about import to Scotland of cattlefrom North America?

..._uch heavy lossesof cattle should surdly lead those concerned to make
fuller enquiry into the whole system of cattle shipping. And if they
cannot summon sufficient interest to causean enquiry, stepsshould be
taken fromdifferent quartersto havethe matter thoroughlyinvestigated.

If the lossto the ownersisnot sufficient to arouseinterest in the subject,

surely sympathy for the poor animalsin their immenseand prolonged
aufferingsis. We trust Mr Plimsoll, who hassoheartily taken up the case
to alleviate all this pain and crudty to animals, will be strongly
supportedin hishumanework. Shippersarecertainly not acocountablefor

the roughweather, but they undoubtedly areto a great extent responsible
for the sufferingtotheanimals...

4.2 The 2003 Keniry Report, commissioned by the federal government in
response to the Cormo Expressdisaster said “the livestock export industry is
uniquely and inherently risky...” 3

Pluscachange

4.3 Likewise the liveexport of animalsfrom Australiahasalong history - the
first export of live animaswasin 1885 from the Northern Territory to Hong
Kong#

4.4 Austraiaisthe world'slargest exporter of liveanimas, accounting for 33%
of globa exports of sheep and 10% of global cattle exportsin 20035 At itspeakin

1 Thisdiscussondedsonly with the export of liveanimashy sea. Specificprovisonsrelating to export of live
animalsby air arein Divison 2.2 of the Export Control (Animals) Order 2004

2 SeeT Harris(2001) The history and development of European and North American transport regulations
and international tradeissuesJournal of Animal Science79, E73-E85.

3 JKeniry (2003) LivestockExport Review, 34 (seehttp://www.daff.gov.au_data/assets/pdf_file/0008/146708/
keniry_review_jan_04.pdf)

4 Keniry (2003), 10 Footnote 3

5  Productivity Commission (2005) Trendsin Australian Agriculture
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1987, the live export trade exported over 7.2 million sheep, while cattle exports
peaked at over 970,000 in 20025 In the year ending June 2007, atotal of 4.14
million sheep and 638,000 cattle wereexported.” A largenumber of the sheepgoto
Middle Eastern markets(of which Saudi Arabiaisthe mainimporter, taking 29% of
the sheepin 2006),2 whilethe bulk of cattle exported goto nearer countriessuch as
Indonesia® There are aso exports of smaler numbersof other species, being goats,
buffado and camels The voyages carrying cattle tend to be relatively short in
duration (lessthan 5 days), while the voyagescarrying sheep are lengthy (up to 3
weeksor more). During the 2006/07 voyages37,428 sheep and 1,101 cattledied.?
However, the figuresreported by the industry and tabled in the federd Parliament
represent deaths during the voyageand in al probability under-report deaths caused
by the voyage, in that there are suggestions that in many instances animals die
shortly after being offloaded* The focusby regulatorsand reporterson mortalities
under-emphasises the extent of the animal wefare problem, asit is evident that
many more animalssuffer in many respectswhileon board ship, yet survive!

4.5 Sheep are sourced mainly from Western Austrdia, while cattle come
predominantly from northern Austrdia (northern Western Austrdia and the
Northern Territory). To put live export in perspective live cattle exports
accounted for about 7% of total cattle daughtered in 2006/07, while live sheep
exports accounted for about 12% of sheep and lambs daughtered in the same
period* Many of the sheep exported are essentidly by-products of the wool
industry, being animalswhich haveceasedto haveutility assourcesof wool.

4.6 The role of an exporter isto purchaseanimalsin order to fill ordersfrom
importers and then assemblethe purchased animalsat afeedlot. The importer will
specify characteristics such as the weight and classof anima. The exporter will
often usepurchasing agentsto acquirethe animason their behalf. The purposesof
assembling animalsat the feedlot areto alow checking and segregation (according
to type, weight, etc) and (importantly) to attempt to acclimatisethe animalsto the
pelleted food which they will receiveaboard ship.4

6  http://www.livecorp.com.au

7  Audtrdian Bureau of Statistics(2007) LivestockProductsJuneQuar ter 2007.

8  with somesheegpgoingto other regionsincluding South-East Asaand Mexico: RT Norris& GINorman
(2007) National livestockexportsmortality summary 2006 published by Mest and Livestock Austrdia

9 Cattlearedsoexportedto China(mainly dairy cattle), the Middle East, North Africa, Mexicoand South East
Asa Footnote 8

10 Reportstabledin Federa Parliament.

11 For example the AQISinvestigation report on the voyageof the Maysorafrom Portland and Fremantleto the
Middle East commencingin October 2006 indicatesthat significant numbersof cattlediedin “post arrival
quarantine” in Eilat, Israel (seethe AnimalsAustraliawebsteat http://www.AnimalsAustraiaorg).

12 Keniry (2003) 17 Footnote 3

13 Australian Bureau of Statistics(2007) LivestockProductsAustralia (Series7215.0)

14 SMore (2002) Salmonellosiscontrol and best-practicein liveshesgpexport feedlots— final reportLIVE.112, Meat
& Livestock Augtrdia; Sate SolicitorsOfficev Daws& Ors2007 MagistratesCourt of Western Australia
FR9975-7/05; FR10225-7/05, transcript pages41-42 (the “Al Kuwait cas®)
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4.7 The live export industry usualy operates on a “free on board” basis -
essentialy the animalsbecomethe property of the importer oncethey areloaded on
board ship® This means in practica terms that the exporter has little direct
control over the animasoncethey are loaded.’® Even though the “exporter” does
not in actuality “export” the animals from Austraia to the importing country
(giventhat it dmost invariably doesnot not own either them or the ship on which
they are transported), it has been sad that such a person is regarded as the
“exporter” for the purposes of the relevant statute.” On some occasions the
importer will acquirethe animas*“freea ongsade’, whereby the ownership transfers
to theimporter at the wharf 18

4.8 Sinceits growth in significancein the 1970sit has been evident from the
rising toll of disasters that the shipping of live food animals from Austraia is
inherently risky for the animalsconcerned.*® Notableincidentsinclude

« thedrowning of 1,592 cattle in 1996 when the Guernsey Expresssank en
routeto Osaka;

+ the deaths of over 67,488 sheep aboard the Unicebin 1996 &fter the ship
caught fireand sank in the Indian Ocean,

« thedeathsof 570 cattle (haf of thoseon board) on the CharolaisExpressin
1998;

« in 1999 829 cattle died by suffocation when ventilation failed aboard the
Temburongon itswayto Indonesia;

« the deaths of over 300 cattle from injuries sustained during a cyclone
encountered by the Kalymnian Expressin 1998 on itsvoyageto Indonesia;

« thedeathsin 2002 of 880 cattle (half of those aboard) and 1,400 shegp on
the maiden voyage of the Becrux as a result of overheating (despite the
Becrux being apurpose-built liveanima carrier);

+  thedeathsof over 5,500 sheep aboard the Cormo Expressin 2003 when the
Saudi Arabian importer rejected the shipload of 57,000 shegp on the
grounds they were infected with scabby mouth. This tragic episode only
came to an end after 3 months, when the Australian government
persuaded Eritreato takethe sheep (at o cost to that country).

Animad welfareissuesariseat variousstagesof the liveexport process

15 Re FaresRural Meat and LivestockCorporation Pty Ltd v Australian Meat and Live-stock Corporation (1990)
96 ALR153

16 Keniry (2003), 14 Footnote 3

17 Footnote 15

18 Al Kuwait case transcript page50

19 Keniry (2003), 17 Footnote 3

20 seethewebsitesof AnimasAustrdiaat http://www.liveexport-indefensible.com/facts/litany.php and of
RSPCA Australiaat http://www.rspca.org.au/campaign/livexport_history.asp
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4.9 Thefirst stageof the process(after trangport from the farm of origin) isthe
gathering of animasat a feedlot prior to loading on board ship. Concentrating
animalsat afeediot isassociated with arange of potentia problems. There can be
outbreaksof disease, such assdmondlosis Animals (particularly sheep) can refuse
to eat the pelleted feed (inanition).

Transport of animasfrom the feedlot to the ship and the loading processitself can
causeproblems, particularly injuriesincurred during thesemovements.

410 Typicd crudty issueswhich can ariseduring the voyageare:

+ Failure of sheep to eat the pelleted feed (ie inanition or inappetance (the
affected animasarereferred to as* shy feeders’) — which itsalf can increase
the susceptihbility of animalsto infections);

«  Outbreaksof disease(typicaly sdmondlosis or pneumoniain cattle);

«  Traumainjuries,often caused by dippery decks;

«  Heat stress whichitsalf predisposesthe animalsto disease?

411 Findly, on arivd, animals can suffer trauma injuries on offloading, can
suffer from outbresks of diseaseat holding fecilitiesat the destination country and
will inevitably be subjected to crud practices during transport, holding and
daughter, given that the importing countries have no effective animal crudty
legidation. The treatment which Australian animasare subjected to in importing
countriesisan enormousissue. It istriteto saythat if an anima such asashegpwas
subjected to ajourney across Australia of equivadent duration (often over 20 days)
and conditions to a live export voyageto the Middle East and on its arrivd was
treated in the sameway asit inevitably will betreated in an importing country, then
whoever was respongible for that transport and treatment would certainly be in
breach of the relevant state or territory animal cruelty law.

412 It is an enormous moral question whether it is acceptable to consign
animalsto thisfate. In the view of the author, it ismoraly inconsistent to seek to
regulate the treatment of animalswithin Australia, such astransport and daughter,
but then ignore the treatment meted out to Australian animason arrivd in an
importing country.

413 In recent times the Commonwedth government has clamed it is
addressing this latter issue by entering into Memorandums of Understanding with
the governments of recipient countriesin the Middle East (UAE, Kuwait, Saudi
Arabia, Jordan, Eritreaand Egypt).? The effect of these M OUsisto seek to ensure

21 More(2002) Footnote 14

22 SeeRT Norris(2005) Transport of Animalshy SeaRevue Scientifiqueet techniqueOfficel nternational des
Epizooties24, 673-681

23 See for example, the mediareleaseby Minister McGauran on 7 May 2007 at
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that animasdo not get “stranded” aboard ship, but are offloaded into a receiving
country. There isaso a MOU with the Egyptian government seeking to bring
about implementation of the OIE standards relating to handling, transport and
daughter of Austraian cattlein Egypt.

414  The government claims these documents bring about an improvement of
the wdfare of Austrdian animals exported to those countries. This appears
unlikely, given they have no legd force in the importing countries concerned.?
Investigationsby Animals Austraiain Egypt haveindicated that Ol E standardson
handling, transport and daughter are probably not being observed. A query from
the Australian Minister for Agricultureto hisEgyptian counterpart asto why thisis
the cae has, s0 far as Animas Austradia is aware, not been answered. The
Australian government hasa so sought to improvethe welfareof Australian animals
in importing countriesby investing $4 million over 4 yearsin programmesin those
countries (which includes countries outside of the Middle East such as China and
the Phillipines) to “enhanceliveanima exporting technical capabilities’® To put
thisinto perspective, this represents an expenditure of about one quarter of one
cent per sheep exported in that period. The author'sviewisthat thisexpenditureis
little morethan political window dressing.

415 While the Australian federal government continues to be enthusiastic
about liveexport, other governments havebeen more sanguine. In December 2007
the New Zedland government announced that “the export of livestock for daughter
will be prohibited unless the risksto New Zealand's reputation as a responsible
exporter can be adequately managed.”?

416 Because of the minimal impact of measures taken by the Australian
government to affect the fate of Australian animas in importing countries, the
subsequent discussion will focuson the relevant Australian legidation asit impacts
on the sourcing, preparation and transport of animals during the live export
process

http://www.maff.gov.au/rel eeses/07/07056pm.html and the Australian Pogition Statement on the Export of
Livestockpublishedin November 2006 and availableat www.daff.gov.au/livestockexportstandards

24 A recent ABAREreport on liveexport said “whilethe cultural and religiousdifferencesbetween Austraiaand
the countriesto whichit exportsliveanimascan perhapsbeinfluenced by Australia— for example, in termsof
its preferencesfor the handling o f livestock — they areunlikely to bechanged.” F Drum & C Gunning-Trant
(2008) Live Animal ExportsABARE Research Report 08.1

25 Department of Agriculture Fisheriesand Forestry Annual Report 2006-07

26 Exemptionsmay be granted; factorswhich must betaken into account in cons dering applicationsfor an
exemption includethat the export isfor daughter in commercia daughterhouses, the importing country
meets Ol E guidelinesfor daughter and transport and government inspectorsmust conduct apre-daughter
audit of daughter facilities: seehttp://wwuw.hiosecurity.govt.nz/commercia-exports/animal -exports/export-
requirements
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TheLaw - Detalil

Commonwealth Law

Overviewof therdevant Commonwealth legidation

417 Theliveexport industry isregulated by the Commonwedth Government,
which has enacted legidation under the trade and commerce power of the
Commonwedth Condtitution. The two mgor actsin this areaare the Australian
Meat and Live-stock Industry Act 1997 (AMLI Act) and the Export Control Act
1982 (EC Act). Both of these acts are administered by the Australian Quarantine
and Inspection Service (AQIS), which is part of the Department of Agriculture
Food and Forestry (DAFF). Redevant regulations are the Australian Meat and
Live-stock Industry (Export Licensng) Regulations 1998 (AMLI Regulations) and
the Export Control (Orders) Regulations 1982 (EC Orders Regulations)?”. Section
17 of the AMLI Act providesthat the Secretary of DAFF may make orders not
inconsistent with the regulations and the Australian Meat and Live-Sock Industry
(Standards) Order 2005 (AMLI Order) isthe main relevant Order madeunder that
section. The Export Control (Animals) Order 2004 (EC Animals Order) and the
Export Control (Prescribed Goods— General) Order 2005 (EC (General) Order) are
the relevant orderswith genera application to liveexports, madeunder regulation 3
of the EC Orders Regulations? Section 7 of the EC Act saysthat the regulations
(which are defined by section 3 of the Act to include Orders) may prohibit the
export of prescribed goods from Australia and may make provision for matters
including the granting of alicenceor permisson to export prescribed goods subject
to compliancewith conditionsor restrictions.

Mogt of the powersreferred to in the EC Act and the AMLI Act are exercised by
the Secretary of DAFF or that person'sdelegate®

418 It should be noted that aspects of ship sdfety, relating for example to
penning requirements, loading dendties, ventilation and so on, are dealt with by
subsidiary legidation of the Navigation Act 1912 (being the Marine OrdersPart 43

27 theregulation making power under the EC Act isin section 25, which saysthe Governor-General may make
regulationsnot inconsistent with the Act prescribing mattersrequired or permitted by the Act to be
prescribed or necessary or convenient to beprescribed for carryingout or givingeffect to the Act. the
regulationsmay (without limitation) makeprovisionfor or in relation to empoweringthe Minister or the
Secretary to makeordersnot inconsistent with the regulations

28 Thereareasomorespecificordersmadeunder section 17 of the AMLI Act: Australian Meat and Live-Stock
Industry (Live Cattle Exportsto Republicof Korea) Order 2002 and the Australian Meat and Live-stock
Industry (Export of Live-stockto Saudi Arabia) Order 2005

29 Under section 19 of the EC Act the Secretary may by writing delegateto an authorised officer al or any of the
Secretary'spowersother than the power of delegation; the equivaent sectionin the AMLI Act issection 70.
Authorised officersare appointed under section 20 of the EC Act and section 49 of the AMLI Act
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(M0O43)), which areadministered by the Austrdian Maritime Safety Authority.

Evolution of the Commonwesal th | egidativescheme

419 The Export Control Act 1982 was introduced as part of the
Commonwedth government's response to the scandal surrounding the
introduction of kangaroo meat into besf exported to the US3* It followed the
Woodward Roya Commission into the scanda and was primarily concerned to
ensurethat the reputation of Australian exportswasnot tarnished by inappropriate
actions. In 1996 the then government set up atask force®? to review operationa
and regulatory arrangementsfor the meat and livestock industry (which it regarded
asincluding liveexport of animals). It presented areport in October 1996 which
espoused sHfregulation for theindustry. A legidativeframework wasput in place
in 1998 with the aim and the effect of decreasinggovernment regulation of the live
export industry. The basisof the whole system wasthe export licence. Under the
AMLI Act (section 54) it wasan offenceto export animalswithout alicence.

420  LiveCorp (Australian Livestock Export Corporation Limited) wasa body
st up by live exporters which was given responsibility at that time by statute to
carry out various activities. Crucidly, part of those responshilities included the
development and administration of industry standards and the accreditation of
livestock exporters against those standards. The accreditation programme wasthe
Livestock Export Accreditation Program (LEAP). Relevant standards developed by
Livecorpwerethe Australian LivestockExport Sandards(ALES).

4,21  The AMLI Regulations established LiveCorp asthe body responsible for
setting standards for the export of livestock (Regulation 3 and 5). The live
exporters were responsible for persuading government to introduce the industry-
formulated accreditation programme(LEAP) 3

4.22  During the time when LiveCorp had responshility for standard-setting, a
committee made up of exporters(with the Australian Livestock Exporters Council
as their representative), AQIS, DAFF, the Commonwedth Minister's National
Consultative Committee on Anima Welfare and Meat & Livestock Austrdia
developed the ALES. ALESweresaid to be regarded by the industry “ primarily as
practicable standards set by and for industry” 3 Compliance with ALES was
assessed by LiveCorp under LEAP.

30 Madepursuant to subsection 425(1AA) of the Navigation Act 1912 (Cth); the most current verson of the
Orders(Issue6) cameinto effect on 1 December 2006

31 SeeFederd Parliamentary Library (2006) BillsDigestNo 4, 2006-07; T Nicholls& K Reed (1992) Fraudulent
frozenmeat — DNA in actionin 'DNA and criminal justice: proceedingsof aconferenceheld 30-31 October
1989' JVernon & B Sdinger (eds); Canberra: Australian Institute of Criminology

32 TheMeat and Livestock Industry Reform Steering Committeeand Task Force

33 Explanatory Statement Australian Meat and Live-stockindustry Export Licensing Regulations1998

34 Keniry (2003), 24 Footnote 3
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4.23  The closeinterdependence between government and industry in the live
export process wasiillustrated by the fact that, in granting an export licence the
responsible person (the Secretary of DAFF) had to take into account “...broad
policiesformulated by prescribed industry bodies..” (section 9 AMLI Act) — and
prescribed industry bodies included LiveCorp. Also, under Regulation 9 of the
AMLI Regulations, licensed exporterscoul d only export animalsin accordancewith
Livecorp's quality assurance programme and had to alow LiveCorp to carry out
audits of their activities. The involvement of government in these regulatory
activitieswasreflected in aMemorandum of Understanding between Livecorp and
AQIS, whereby LiveCorp was obliged to inform AQIS of various information,
including information which would assst the Secretary to determine whether
licenceconditionshad been complied with.3

4.24  The practica effect of dl of this wasthat a live exporter would not be
granted an export licence by the Secretary until they had (amongst other things)
been accredited by LiveCorp. LiveCorp, in effect, had responsibility for monitoring
compliancewith ALESand applying sanctions, by virtue of being ableto withdraw
or downgradean exporter'saccreditation.

425 A series of incidents in the last 10 years or s0 has resulted in the
Commonwedth Minister for Agriculture, Fisheries and Forestry instigating 3
reviews of the live export industry. In July 1999 the Minister established an
Independent Reference Group to report on the industry after severa incidents
relating to live cattle export. After further incidents in 2002, the Minister
reconvened the Independent Reference Group, which produced a further report.
The outcome of dl this activity wasthe establishment of aworking group made up
of industry representatives and representatives of relevant Commonwedth
government departments, which developed an “action plan” (APLEI).3® The
coordination of the “action plan” implementation wasdone by another committee
consisting of government and industry representatives, but including some
members who could arguably be said to independently represent “anima welfare’
interests (such as the Austrdian Veterinary Assodation), dthough recognised
anima welfare bodies were not involved. The mgor issuesidentified by APLEI
were high mortalities associated with outbresks of samoneloss in sheep,
particularly those exported from Portland (Victoria) during winter months (ie the
northern hemisphere summer months), together with the risk of mortaities
associated with heat stressin generd. Perhapsthe most important outcome of the
APLEI processwas the development and implementation of the so-cdled “heat-
stress moddl”. This is a computer-based risk assessment tool which employs
relevant data (eg climatic predictions for the time of year for the voyage, whether

35 Agriculture, Fisheriesand ForestryL egilsation Amendment (Export Control) Bill 2004 Explanatory
Memorandum.
36 TheAction Planfor the LiveExport Industry (2002).
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sheep have been shorn or not, body condition score, etc). Some of the data
incorporated in thismodel originate from scientificwork which measured the effect
of increased temperature on physiologica parameters of sheep and cattle’ Other
parameters of the model are based on guesses. The risk associated with increased
heat stress(aspredicted by the model) isdealt with by increasingthe amount of on-
board space nominaly dlocated to each animal, by way of decreasing loading
density.

4.26 In 2002 severd liveexport shipmentsresulted in high mortality levds. The
vesds concerned were the Becrux, the Corriedale Express the Al Shuwaikh (2
shipments), the Al Messlah and the Cormo Express® Between October 2002 and
October 2003 AQIS investigated 13 exporters and audited 6 exporters. As a
consequence, A QIS canceled the licenceof one exporter and suspended the licence
of another exporter.

4.27  Atthispoint, LiveCorp wasstill in effect policingtheindustry. AQISand
the Commonweath government were reluctant to respond to any of the criticism
being leveled againgt the regulatory system asit stood. For example, Senator Kerry
O'Brien pointed out in exchangesduring the Senate Rurd and Regiona Affairsand
Transport Legidation Committee hearingsin February 2003 that at the time, 3
directors of LiveCorp wereinvolved in companieswhich had been responsiblefor
shipments with high mortdities. Senator O'Brien noted the undesirahility of that
Stuation.®

428 In August 2003 the Cormo Express sailed to the Middle East from
Fremantle carrying 57,937 sheep to Saudi Arabia. On arrivd, the Saudi Arabian
authoritiesrgjected the entire shipment on the groundsthat 6% of the sheep were
said to be infected with contagious pustular dermatitis (“scabby mouth”). By the
time the Austraian government had negotiated receipt of the animals by Eritrea,
the sheep had been on board ship for 80 daysand 5,691 (nearly 10%) had died. The
Australian government suspended the tradeto Saudi Arabiaon 28 August 2003.

429 This dissster and the attendant public outcry was the stimulus for a
discusson in October 2003 by the Primary Industries Ministeria Council of
community concerns, which led to the federa Minister for Agriculture, Fisheries
and Forestry commissioning a further review of the legidative and regulatory
arrangements relating to live export.® Dr John Keniry headed an expert pand

37 Seefor exampleA Barneset d (2004) Physiologyof heat stressin cattleand shepProject LIVE.209.
LiveCorp/ Meat & Livestock Australia

38 Seethe presentation by Livecorpto the I ndependent Reference Group (2002) at
http://www.daffagov.au/_data/assets/pdf_file/0010/146953/IRG_report_Att_D.pdf.

39 Commonwedth Parliament Hansard 10 February 2003, 51.

40 AgricultureFisheriesand ForegtryLegidation Amendment (Export Control) Bill 2004 Explanatory
Memorandum
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which in 2004 produced areport which wascritica of the involvement of industry
sdfregulation in the live export process. It regarded the industry's approach to
regulation as“in the main reactive and based on incremental improvementsto the
current arrangements rather than rigoroudy analysing the underlying cause of the
problemsand seeking to addressthem.”# It noted that breachesof the live export
standards did not necessarily attract any sanction unless LiveCorp withdrew
accreditation from the exporter and this rarely occurred.*? The Report considered
that “...the current legidativeand administrativeframework for the operation of the
livestock export industry isinadequate...”

The key change recommended by Keniry was the remova from LiveCorp of
responsibility for standard setting.

4.30 At the time of the Cormo Expressdisaster, the determination of whether
animalsfor export met criteriafor export (as set out in the EC (Animas) Order)
was largdy based on documentation presented to AQIS by a “third party”
veterinarian. This person was employed by the exporter (although accredited by
AQIS) and wasresponsiblefor preparing animalsfor export and presenting relevant
documentation to the responsible AQIS veterinarian. Neither the “third party
veterinarian” or any provision for regulation of hisor her activitiesfeatured in any
of therelevant legidation.*# The Report identified the conflict of interest for these
persons, who were responsible to their employer and obliged to act under the
employer's direction, but were aso responshble for performing regulatory
functions® It recommended that veterinarians filling this role should be
contracted by AQIS and report directly to it, athough exporters should be
responsble for the full cost associated with the appointment of these
veterinarians

The current Commonwealth legidativescheme

431 In 2004 the Commonwedth government responded to the
recommendations of the Keniry Report and passed the Agriculture, Fisheriesand
Forestry Legidation Amendment (Export Control )Act. The Second Reading Speech
for the relevant Bill*” noted that its main aim wasto improve anima welfare by
“moving from a co-regulatory environment”. Thiswasreflected by the removd of
LiveCorp from any role in monitoring compliance with standards or in
accreditation of exporters. The Speech also mentioned that the Keniry Report had
identified a need for nationally consstent standards focused on the health and

41 Keniry (2003), 33 Footnote 3
42 Keniry (2003), 35 Footnote 3
43 Keniry (2003), 35 Footnote 3
44 Keniry (2003), 22 Footnote 3
45 Keniry (2003), 39 Footnote 3
46 Keniry (2003), 39 Footnote 3
47 Houseof RepresentativesHansard 2 June 2004, 29821.
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welfare of the animals concerned. Reference was made to the Bill giving power to
the Minister to determine principles, to be known asthe Australian Codefor the
Export of Livestock Interestingly, emphasis was given to a “loophol€’ of the
legidation identified in the Keniry Report, which wasthat if an exporter's licence
wasrevoked, an exporter could “simply rely on the licence of an associate”. There
was dso reference to the introduction of provisons relating to veterinarians
engaged by exporters, such that their accreditation by AQIS wasreferenced in the
legidation.

4.32 TheMarineOrdersPart 43 are made under sections 190B and subsections
425(1) and 425(1AA) of the Navigation Act 1912 (Cth). They makeprovisonfor
the certification of ships involved in live export, which includes specifying
requirements for the containment and carriage of animalsaboard ship. Issue 6 of
the Orderswasmadein 2006. It removed requirementsrelating to animal welfare
which wereto becovered by ASEL.

4.33 TheEC (Animals) Order givessomeindication of the administrative steps
inthe processof exporting liveanimalsby sea*® They aresaidto be:

+ the exporter givesthe Secretary of DAFF a notice of intention to export
("NOI") and a consignment risk management plan ("CRMP") for the
export;

+  the Secretary decideswhether to approvethe NOI and CRMP,

+ theexporter sourcesthe animals;

« the animals are treated and tested in accordance with the Austraian
Standards for the Export of Livestock and the importing country's
requirements;

+ the animds are held in pre-export quarantine or isolation at registered
premisesin the way that, and for aslong as, the importing country requires;

+  before, during or after treatment and testing, the animasare assembled at
registered premises,

+  dfter the animalsare assembled at the registered premisesand before they
leave, the exporter arranges for them to be inspected by an AQIS
authorised officer (a hedth certificate is prepared if required by the
importing country, but isnot issued until an export permit isissued);

» theanimasareloaded in accordancewith the approved travel and loading
plan and the hedlth certificateand export permit isissued.

These steps (and some others not mentioned in this outline) are considered in
detail in the following paragraphs, by reference to the persons responsible for
carryingout each of the relevant actions (and liablein the event of non-compliance
with requirements).

48 EC (Animals) Order "Reader'sGuide’, pages5-6
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Personswho arepotentially liableunder the Commonweal th law— the exporter
Export isprohibited unlessconditionsare complied with

4.34  Thelegidation doesnot grant aright to export animals. Rather, it relieves
a prohibition. It isan offenceto export live animals contrary to a prohibition.*

Order 2.02 of the EC (Animals) Order lists the prohibitions, which include that

the exporter holdsalicence® A person wishingto export animals(iethe exporter)

isprohibited from doing sowithout alicence3! The Secretary of DAFF may grant a
licencefor the export of animals> Requirementsfor the grant of alicenceinclude
that the Secretary must be satisfied the applicant isaperson or abody corporate of

integrity, is competent to hold the licence and is (and islikely to continue to be)

ableto comply with licence conditions. The Secretary, in determining his or her

satisfaction concerning the suitability of the applicant, may have regard to the
extent to which the applicant has complied with any regquirements under the EC
Act3 Application for renewal of alicence must be made in the same way as an
application for anew licence®

49 Section 8(3) of the AMLI Act says: "Whereunder the regulationsthe export of prescribed goodsisprohibited
unlessspecified conditionsor restrictionsare complied with: (a) aperson who exportsthe prescribed goodsin
contravention of the conditionsor restrictionsisguilty of an offence; and (b) aperson who conveysor hasin
hisor her possession the prescribed goodsisguilty of an offenceif: (i) the personintendsto export the goodsin
circumstancesthat would constitute acontravention of the conditionsor restrictions; or (ii) the goodsare
intended to beexported in circumstancesthat would constitute acontravention of the conditionsor
restrictions. "Prescribed goods' isdefined to includeliveanimals(EC (Animals) Order 1.04 and regulations
includesorders(EC Act s3). An offenceagainst the section ispunishableon conviction by imprisonment for a
period not exceeding5 years.

50 Order 2.02 saysexport of livestock isprohibited unless (a) the exporter holdsalivestock export licence
under the AMLI Act; (b) subject to subsection 2.43(2), beforethe exporter beginssourcing, transporting or
preparing the livestock for export, the Secretary hasapprovedaNOI and CRMP for the export; (c) thelive-
stock areheld beforeexport and assembled for export, in registered premises; (d) beforethe livestock leavethe
registered premises, the exporter hasthe live-stock and related documentsinspected, and obtainsapermission
to leavefor loading, in accordancewith Division 2.4; (e) the exporter complieswith the approved NOI and
CRMP; (f) the exporter complieswith any condition of the permission to leavefor loading; (g) the exporter
hasobtained an export permit for the export, and that permit isin force; (h) the livestock areexported to the
place, and on the ship, specifiedin the export permit (i) and the exporter complieswith any condition of the
export permit

51 section54(2) AMLI Act (seedsoorder 2.02(a) of the EC (Animals) Order)

52 section 10 AMLI Act; an export licencemust befor at least oneyear: section 21 AMLI Act; it may berenewed:
section 22 AMLI Act; applicationsfor alicencemust beasset out in regulation 14 of the AMLI (Export
Licensing) Regulations(seealsosection 11 AMLI Act).  Anapplication must beaccompanied by an
operationsand governancemanual setting out (amongst other things) how the operationsof the businesswill
complywith ASEL

53 section 12 AMLI Act; and the Secretary must haveregard to mattersincluding whether the applicant or any
personin management and control of the livesstock export bus nesshasever been convicted of an offence
againgt alaw of the Commonwedth or aStateor Territory for which the maximum penalty isaperiod of
imprisonment or afineof at least $1,000, whether that person hasbeen charged with an offence(with the
samepenalties), if information in the gpplication or any accompanyingdocument isfaseor mideadingina
materia detail, whether the applicant or any person in management and control knew or should haveknown
the information wasfa seand mideading; whether the gpplication or any person in management and control
of the businesshasfailedto comply with acondition of an export licenceor with an order madeor direction
givenunder the Act; whether the applicant hasdemonstrated, includingin the operationsand governance
manud, an ability to comply with ASEL

54 section22 AMLI Act; regulation 21 AMLI (Export Licensng) Regulations
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Export LicenceConditions

435 An export licenceis subject to conditions prescribed by the regulations
The AMLI (Export Licensing Regulations)® prescribe that a licence holder must
have an approved operations and governance manual, which must be updated and
otherwise dedlt with according to the regulations® must permit an authorised
officers® to audit the holder's operations and governance system and must inform
the Secretary of any event set out in regulation 20(2). Theseeventsare: the licence
holder ceasesto carry on the businessto which the licencerel ates; the licencehol der
or aperson in management and control of the businessis convicted of an offence
against alaw of the Commonwedth, aState or Territory (for which the maximum
pendty isaperiod of imprisonment or afine of at least $1,000); the licence holder
receivesnoticethat hesheor it isno longer regarded asan approved supplier of live-
stock by a foreign government importing authority, instrumentality or
organisation; achangein the licence holder's name; (for abody corporate) a court
order for winding-up, or aresolution passed that the body corporate by wound up
voluntarily; (for anatural person) he or she becomesbankrupt, or executesaPart X
deed of assgnment under the Bankruptcy Act 1996 (Cth) or adeed of arrangement,
or if the businessisoperated in partnership, the partnership isdissolved.

4.36  Perhapsthe most important licence condition isthat imposed by Section
17(1)(a) of the AMLI Act. That section providesthat the Secretary may make
written orders (or givewritten directions: sub-section (b)), not inconsistent with
the regulations, to be complied with by the holdersof export licences. Ordersmade
under the section may make provison for matters relating to or incidental to
(rlevantly) the quality or standard of livestock and the carriage, handling and
storage(sic) of livestock. Section 17(5)(a) of the AMLI Act saysthat the licenceis
subject to the condition that the holder of the licence must comply with orders
made under the section, aswell as any directions given from time to time to the
holder under the section. Orders made under the section are in effect legidative
instruments under the Legidativel nstrumentsAct 2003 (Cth).>® The key condition
isexpressedin the AMLI Standards Order (which cameinto effect on 1 February
2008), and wasmade under section 17 of the AMLI Act. It providesin Order 3(1)
that the holder of alicencemust not export live-stock except in accordancewith the
Australian Sandards for the Export of Livestock (Verdon 2.2, December 2008)
(ASEL)®

55 section15AMLI Act

56 regulation 18 AMLI (Export Licensing) Regulations

57 whichincludesupdating the manual by variation of the licenceunder regulation 19 if thereisachangeto how
the operationsof the liveexport bus nessto which the licencerelatescomply with ASEL : regulation 18 AMLI
(Export Licensng) Regulations

58 nominated by the Secretary of DAFF; seealsosection 49 AMLI Act for the definition of “authorised officer”

59 Byvirtueof section 19 AMLI Act — seethe discussonunder the heading“ASEL”.

60 http://www.daff.gov.au/livestockexportstandards
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Compliancewith ASEL isacondition of the Export Licence

4.37  Compliance by the export licence holder (ie the exporter) with ASEL isa
criticd condition of an export licence. An application for an export licencemust be
accompanied by acopy of an operationsand governancemanual which setsout how

the operations of the live export business will comply with ASEL%* Note that

ASEL isnot the Australian Codefor the Export of Live-stock which wasmentioned
in the Second Reading Speech of the Bill related to the Agriculture, Fisheriesand

Foresry Legidation Amendment (Export Control )Act 2004. Thislatter Codeisin

fact the subject of section 57A of the AMLI Act, which providesthat the Minister
may determine principlesrelating to the export of liveanimas. Apart from that

mention, there is no such Code. Perhaps this is because those responsible for
introducing new standardsin responseto the Keniry Report did not wishto subject
those standards to parliamentary scrutiny. Section 57A(5) of the AMLI Act says
that adetermination under the section isadisalowableinstrument for the purposes
of section 46A of the ActsInterpretation Act 1901. That section wasrepeded in

2003, but transitional provisionsin that Act (Table A, Schedule 1, clause4) sayin
effect that the Ministerid determination under section 57A of the AMLI Actisan
instrument referred to in section 6(d)(1) of the Legidative Instruments Act 2003,
that is, alegidativeinstrument. The net effect of thisisthat the provisonsof that

Act apply to any Ministerid determination. The obligations thereby imposed are
not inconsiderable, and i nclude supervision by the Attorney-Genera'sDepartment,

which is obliged to “cause steps to be taken to promote the legd effectiveness,
clarity and inteligibility...” of instruments. Further requirements are that the
instrument belodged with the Attorney-Genera's Department and registered. An
important requirement (in section 38 of the Legidative Instruments Act 2003) is
that alegidativeinstrument must betabled in each House of Parliament within six
sitting days of its registration. Either House can moveto disdlow the legidative
instrument (section 42).

4.38 Note that section 19 of the AMLI Act saysthat Orders made under
section 17 or 18 (which include the AMLI Standards Order) are disdlowable
instruments for the purposes of section 46A of the Acts I nterpretation Act 1901.
This means (given the argument in the previous paragraph) that the AMLI
Standards Order isalegidativeinstrument pursuant to the Legidative Instruments
Act 2003.

4.39 The Keniry Report specificaly recommended (Recommendation 1) that
new national standardsfor liveanimal export be developed and in placeby the end
of 2004 and that those standards be directly referenced in the AMLI Act and the
EC Act. The Explanatory Memorandum for the Agriculture, Fisheriesand Forestry

61 regulation 14(4)(a)(i) of the AMLI (Export Licensng) Regulations
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Legidation Amendment (Export Control) Bill 2004 specificdly states that this
recommendation wasaccepted (Appendix A). It wasnot.

440 Instead of deveoping standards which could be reviewed by Parliament
and which would meet the drafting requirements of the Legidativel nstrumentsAct
2003, DAFF set up a Livestock Export Standards Advisory Committee (LESAC),
which provided advice on six draft initial standards, which had been prepared by
industry representatives. The outcome of thiswasthe first verson of ASEL, which
wasendorsed by the Primary IndustriesMinisterial Council in April 2005. LESAC
was reconvened in 2005 to reconsider the Standards, and after some further
ddiberation, Verson 2.1 (the current version) of ASEL was incorporated into
legidation (through the AMLI (Standards) Order 2005). It dealswith standards
applicableto the export of sheep, goats, cattle, buffalo, camesand deer.

441 The 6 ASEL Standards®? are availableon the DAFF website, together with
a document entitled “Further information on livestock export standards’. This
document provides some background information on the development of the
Standards, but is noticesbly deficient in important details, including the
membership and representation of LESAC.

4.42  Whilethe AMLI Order (which makesreferenceto the requirement for an
export licenceholder to comply with ASEL) must betabled in Parliament (because
of the effect of section 19 of the AMLI Act), there is no requirement that ASEL
itself must be in any way reviewed by Parliament, athough a House of Parliament
may require any document incorporated by referencein alegidativeinstrument to
be made availablefor inspection by the House® In the author's opinion thisisan
unsatisfactory state of affairss ASEL should be subject to direct parliamentary
review.

443 What thenisthelegd statusof ASEL and the position concerning breaches
of ASEL? Becausethe AMLI Standards Order isalegidativeinstrument, the effect
of section 14 of the Legidative I nstruments Act 2003 (Cth) isthat the Order may
vdidly adopt any matter contained in any other instrument in forceat the timethe
Order cameinto effect. BecauseASEL isessentidly determined by DAFF (dlbeitin
consultation with other bodies such asLESAC and PIMC), it isarguablethat the
incorporation of ASEL by reference into the AMLI Standards Order isin effect
subdelegation of law-making power. However, because ASEL was“in force” at the
time the Order cameinto effect, and the Order doesnot adopt ASEL asamended
fromtimeto time, it isunlikely acourt would regard the incorporation of ASEL as

62 Standard 6 concernsair transport of animalsand will not bediscussedhere
63 Section 41 LegidativelnstrumentsAct 2003: the document may berequired to bemade availableat any time
whenthe legidativeinstrument issubject to disdlowance
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an illega subdd egation of law-making power %

444  There is something of a mess concerning earlier versons of the ASEL
Standards as applying at varioustimesin 2006 prior to 14 December 2006, when
ASEL verson 2.1 wasadopted pursuant to the AMLI Standards Order asamended
with effect from that date. The Australian Meat and Live-stock Industry
(Standards) Amendment Order 2006 (Nol) amended the AMLI Standards Order
S0 that, in effect, the applicable ASEL version with effect from 25 September 2006
was Veson 2. The Audralian Meat and Livestock Industry (Standards)
Amendment Order 2006 (No2) revoked Amendment Order Nol (for various
reasons to do with specia provisions applicable to the Northern Territory) and
againamended the AMLI Standards Order such that, from 25 September 2006, the
applicable ASEL was Verson 2. With effect from 28 September 2006 the
Australian Meat and Live-stock | ndustry (Standards) Amendment Order 2006 (No
3) revoked the Australian Meat and Live-stock Industry (Standards) Amendment
Order 2006 (No 2) initsentirety. The net result of al of this, by virtue of the effect
of section 15 of the Legidative Instruments Act 2003% is that the revocation of
Amendment Nol (by Amendment No2) was reversed, such that Verson 2 was
adopted from 25 September 2006.

445  Section 54(3) of the AMLI Act saysthe holder of an export licence must
not contraveneacondition of the licenceeither intentionally or being recklessasto
the condition. The pendty is imprisonment for 5 years, or an appropriate fine
imposadinstead of or in addition: subsection 4B(2) CrimesAct 1914).%

446  The legidation determining the limitation period for commencement of
an action in thesecircumstancesis.

CrimesAct 1914 (Cth) section 15B:

64 D Pearce& SArgument (2005) Delegated Legidationin Australia3rd Edition. Chatswood: LexisNexis
Butterworths, p 307.

65 Reevantly:“ Therepedl of any legidativeinstrument...doesnot, unlessthe contrary intention appearsin
the...legidativeinstrument effectingthe reped...(a) reviveanything not in forceor existing at the time at which
the repedl takeseffect...”

66 Chapter 2 of the Criminal Codeappliesto all offencesunder the AMLI Act: section 6 AMLI Act. Section 5.2
Crtiminal Code("Intention") says (1) A person hasintention with respect to conduct if he or shemeansto
engagein that conduct (2) A person hasintention with respect to acircumstanceif he or shebdievesthat it
existsor will exist (3) A person hasintention with respect to aresult if he or shemeansto bringit about or is
awarethat it will occur in the ordinary courseof events. Section 5.4 Criminal Code("Recklessness’)says (1) A
person isrecklesswith respect to acircumstanceif (a) he or sheisawareof asubstantial risk that the
circumstanceexistsor will exist and (b) havingregard to the circumstancesknown to him or her, it is
unjustifiableto taketherisk. (2) A personisrecklesswith respect to aresult if () he or sheisawareof a
substantid risk that the result will occur and (b) havingregardto the circumstancesknown to him or her it is
unjustifiableto taketherisk. (3) The question whether taking arisk isunjustifiableisone of fact. (4) If
recklessnessisafault element for aphysica element of an offence, proof of intention, knowledgeor
recklessnesswill satisfy that fault element.
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(1) Subjectto subssction (1B), a prosscutionof an individual for an offence
againg any law of the Commonweal th may becommencedasfollows

(a) if themaximum penalty whichmay bei mposadfor the offencein respect
of anindividual isor includesa termof imprisonment of morethan 6
monthsin the caseof afirst conviction - at any time;

(b) in any other case— at anytimewithin oneyear after the commissonof
theoffence.

(1A) A prosecutionof a body corporatefor an offenceagaingt any law of the
Commonweal th may becommencedasfollons

(a) if themaximum penalty which may bei mposadfor the offencein respect
of abody corporateis, or i ncludesa fineof morethan 150 penalty units

in thecaseof afirgt conviction- at anytime;

(b) in any other case— at any timewithin oneyear after the commissonof
theoffence

CrimesAct 1914 (Cth) section 4B
(1) A provisonof alaw of the Commonweal th rdating to i ndictableoffences
or summary offencesshall, unlessthe contraryintention appears bedeemed
to refer to bodiescorporateaswell asto natural persons.
(2) Whereanatural personisconvicted of an offenceagaingt alaw of the
Commonwealth punishablebyimprisonment only, thecourt may, if the
contraryintention doesnot appear and the court thinksit appropriatein all
thecircumstancesof the case impose instead of, or in additionto, a
penalty of i mprisonment, a pecuniary penalty not exceedingthe number of
penalty unitscalculated usingtheformula:

Termof Imprisonment x5
whereTerm of | mprisonment isthe maxi mum termof i mprisonment
expressadin monthsby whichthe offenceispunishable.
(3) Wherea body corporateisconvicted of an offenceagainst alaw of the
Commonweelth, the Court may, if the contraryintention doesnot appear
and the Court thinksfit, impaosea pecuniary penalty not excesdingan
amount equal to 5 timestheamount of themaxi mum pecuniary penalty that
could beimposedby the Court ona natural personconvictedof thesame
offence.

Becausethe maximum penalty for breach of section 54(3) of the AMLI Actis5
years, the deemed pecuniary penalty for abody corporate breachingthat sectionis:

5x5x12x5= 1500 pendty units.

Therefore, a prosecution for an offence of abreach of section 54(3) of the AMLI
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Act may be commenced at any time where the licence holder is either a natural
person or abody corporate.

4.47 A dgnificant omissonisthat the Standards themsdvesdo not indicatein
detail which of them must be complied with by the exporter. However, each of the
Standards contains the statement that further details regarding roles and
responsbilitiesareto befound in the Australian Pogtion Siatement on the Export of
Livestodé” Thisdocument saysin thisregard that the exporter must sourcesuitable
livestock, must ensure sufficient livestock services are maintained throughout the
voyageand on-board care and management of the livestock isadequate to maintain
animal hedth and wdfare. It appearsfrom the wording of the Standardsthat the
exporter can be held responsiblefor any failureto comply with the requirementsin
the Standards, even wherethe exporter isnot directly responsiblefor the animalsat
the relevant stageof the liveexport process.

448 Sandard 1 (sourcing and on-farm preparation of livestock) says"exporters
must source suitable livestock that meet consgnment specifications such
as...condition and animd hedlth status’. Somerelevant standardsare:

1.2: animasmust beidentified to the property of source, which must be verified
by adeclaration by the exporter;

1.5: fat Bostaurus cattle must not be sourced for export from the ports of
Darwin, Weipa or Wyndham from 1 October to 31 December (this is a
response to the observation by Barnes and colleagues at Murdoch University
that Bostaurus animals— asopposed to Bosindicus— suffer particularly from
heat stress);

1.5A: Bostauruscattle bred in an areaof Australiasouth of latitude 26 degrees
south must not be sourced for export to the Middle East from May to October
unlessan agreed livestock heat stressrisk assessment indicatesthat theriskisless
than a 2% risk of 5% mortality (thereisno definition of “agreed livestock heat
stress risk assessment”) (this is an extenson of the observation in 1.5 and is
based on problems experienced by this sort of anima when exported to the
northern hemisphereduring the northern hemisphere summer);

Note that the “agreed livestock heat stress risk assessment” is probably the
“heet stressrisk management model” developedin 2003 by Maunsdl Austraia
Pty Ltd for Meat & Livestock Australiaand LiveCorp.% Thisisbased on a
computer program which estimatesthe risk of mortality due to heat stressin

67 http://www.daff.gov.au/livestockexportstandards
68 LIVE.116 Development of ahesat stressrisk management model; Milestone 4 Report — Delivery of model and
software (2003). Meat & Livestock Australia/ LiveCorp
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closed livestock decks on voyagesfrom Australia to the Middle East. The
variableswhich can be entered and which the model usesinitscaculationsare
based on weather at destination and en route, anima weight, animal
acclimatisation, coat and condition and ventilation characteristics of ships.
Data were aso obtained on anima physiologica responses to elevated
temperatures both from actual voyagesand laboratory studies. Although the
computer model isnot publicly available, it appearsthat the “output” of the
computer algorithm relatesto the stocking density of animalsaboard ship. In
other words, the moded is premised on the assumption that harmful
physiologica effects of elevated body core temperature can be reduced by
alowing animals more space, which in turn dlowsanimasto disspate heat
more effectively.

1.7: there are many criteria for rgection (Appendix 1), including inappetance
(inanition), lameness, profuse diarrhoea, aggressivebehaviour, blindnessin one
or both eyes pink eye and respiratory distress The Standard says "livestock
sourced for export must be inspected on-farm...", although it does not specify
whoisto carry out the inspection;

1.9: cattlefor daughter and feeder animalsmust havebeen determined not to be
pregnant by pregnancy testing during the thirty day period beforeexport;

1.27: animasthat become sick or injured during on-farm preparation must be
excluded.

449 Sandard 2 (Land transport of livestock). This Standard states that
exporters are responsible for the generd hedlth and wefare of the livestock until
they areloaded. The Standard saysexportersmust ensurethat livestock selected are
fit to travd and that “..transport of the livestock complies with these
Standards...and any relevant risk mitigation measuresdocumented or referred to in
the approved consignment risk management plan”. The Standard is quite
prescriptiveand includesrequirements for the preparation of adetailed travel plan,
water supply and feed curfews (prior to loading), the regjection of any anima
exhibiting any of the rgection criteriain Standard 1, |oading and penning densities,
checking during the journey, rest intervals etc. According to Standard 2.11,
animasmust be "inspected" before loading for transport and any animals meeting
the rgection criteria of Standard 1.7 must be rgected. Again, there is no
specification of the person whoisto carry out the inspection.

There is an odd Standard (2.21) which says livestock must be unloaded into
registered premises* to rest and adapt for their export journey” if the duration of the
land transport journey ismorethan 14 hours. Thiscould arguably beinterpreted as
meaning that there is no need for animals which had aland transport journey of
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under 14 hoursto be held in registered premises. However, this conflictswith EC
(Animas) Order 2.02(c), which prohibits the export of livestock unlessthey are
held and assembled before export in registered premises. A better reading of the
Standard isthat it hasthe intention that animashaving ajourney longer than 14
hours must be "spelled” or rested in registered premises before resuming (when?)
their onward journey to the "final" registered premises.

While the Standard notesthat transport operators, livestock handlers and vehicle
drivershaveresponshility for the welfareof transported livestock, those personsare
not in any way responsibleby virtue of any provisonsof the AMLI Act, the EC Act
or any delegated legidation associated with those Acts.  Consequently, for those
persons, any responsbility or liability arises only under the relevant State or
Territory animal cruelty legidation. Standard 2 of ASEL isnot referredto in any of
that legidation. At thetimeof writing, only the Animal WelfareAct 1985 (SA) and
itsassociated regulations® requirescompliancewith codesof practicerelatingto the
land transport of animals™

450 Sandard 3 (Management of livestock in registered premises) saysthat “the
exporter must be able to demonstrate to the Australian Government that the
management of the livestock at the registered premises accords with the
specifications set out in the risk management plan for the consgnment, and the
importing country requirementsfor registered premises’. Otherwise, the Standards
in Standard 3 apply to the person who is the holder of the registration for the
premises. That person may or may not bethe exporter.

451 Sandard4 (Vesd preparation and loading) refersto severd other persons
apart from the exporter which it sayshaveresponsbilities. Thus, the Standard says
that the master of the vess isrespons blefor the loading configuration of the vessd
and for ensuring the safety of the cargo during loading, and that the master of the
vesH assumes responsibility for the management and care of the livestock to the
point of disembarkation.™ It adso saysthat the vessd owner is responsible for
ensuring that the vessd is appropriately designed, constructed, equipped,
maintained and certified to carry the cargo of livestock. Neither of thosepersonsis
responsiblepursuant to the provisonsof either the AMLI Act or the EC Act.

The respongihilities of the exporter under the Standard are providing competent

69 Animal WelfareRegulations2000, regulation 10 and Schedule2

70 Moded Codeof Practicefor the Wel fareof Animals, Land Transport of Horses(1997), Australian Model Codeof
Practicefor the Welfareof Animals, Road Transport of Livestock (notethat theoriginal versionof thiscodewas
publishedin 1983 and doesnot appear to havebeenamended or updated), Modd Codeof Practicefor the Welfare
of Animals, Land Transport of Pigs(1998), Mode Codeof Practicefor the Wel fareof Animals, Land Transport
of Cattle(2000). All of thesedocuments (apart from Road Transport of Livestock) areavailableat the CSIRO
websiteat www.publish.cisro.au.

71 Standard 4.16 specificaly statesthat responsibility for the livestock transfersto the master of the vessd after
loading.
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animal handlersto ensurethat livestock areloaded in amanner that preventsinjury
and minimises stress, ensuring that suitable loading facilities are provided, that
stocking densities meet dl legidative requirements, that there is adequate
provisoning of the ves before departure (including feed, water and veterinary
supplies), that accredited stock persons and when required an accredited
veterinarian have been engaged (although the Standard does not state by whom),
and demonstrating that the loading of livestock has been conducted with the
approved loading plan, any importing country requirements and relevant
requirementsof the Australian Government for loading of livestock.

Assuming (asis usudly the case) that the ownership of the animasto be shipped
pasesat the point of loading from the exporter to the importer, it isremarkable
that the owner of the animalshasno responsibility under this Standard or any other
part of the relevant legidation.

Someredevant Standardsare:

452 4.3 aloading plan must be prepared. This plan must include matters such
astreatment of anima sduring the voyage, requirementsfor pen cleaning, the grant
of authority (presumably by the owner and possibly also the master) to destroy any
animal that is“serioudyill or injured”, provision of hospital pens, restraint facilities
and veterinary equipment;

453 45 an accredited stockperson who is employed or contracted by the
exporter and who is not ordinarily a member of the crew must be appointed to
accompany each consignment of animalsto itsdestination;

454  4.8: the exporter must arrangefor the livestock to be inspected for health
and wedfareand fitnessto travel immediately before they areloaded onto the vessd
and only those animaswhich are healthy and fit to travel can beloaded. Thereis
no indication who isto carry out that inspection;

It is difficult to see how in practice this standard can be complied with. A live
export voyageon which sheep are carried may often involveover 100,000 animals
I ngpections (when required) are carried out by the accredited veterinarian (ie one
person).

The latest verson of ASEL (December 2008) appearsto acknowledgethe problems
associated with respiratory diseasein cattle exported live. It requires supplies of
appropriateantibioticsto becarried on livecattleexport voyages

454  4.12: stocking densitiesmust be in accordance with the specifications set
out in the Standard and with heat stressassessment using an “agreed heat stressrisk
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assessment” (that isnot defined). Note that cattle stocking denditiesare lower for
export from southern ports during the northern hemisphere summer.”

455 4.14 feed and water (with specified reserves) must be loaded in the
quantitiesspecified.

456  Sandard5 (Onboard management of livestock) repeatsthe statement that
the master of the vessd has responsbility for the management and care of the
animalsduring the voyage. The accredited stock person (who must be employed by
the exporter) issad by the Standard to be responsible for providing “appropriate
careand management of the livestock” during the voyage. The Standard notesthat
LiveCorp is the body which grants accreditation for the stock person. Reevant
standardsare:

457 5.1: an accredited stock person must accompany each consignment through
the voyage until the vessdl has completed discharging animals at the final port of
dischargeand an accredited veterinarian must accompany each consignment where
required by AQIS, again until the completion of discharge at the fina port of
discharge;

458 5.2: any livestock identified after loading asbeing “sick or injured” (that is
not further defined) must be given immediate treatment and be euthanased where
necessay;

459 5.5:dl animasmust haveaccessto adequatewater supplies,

4.60 5.6: animalsmust be “systematicaly inspected” to assesstheir hedth and
wdfare;

4.61 5.7: any animds identified as being sick or injured must be treated
promptly or transferred to a hospital pen if required or euthanased if necessary
(presumably thisisintended to refer to animalsbecoming sick or injured during the
voyage, asopposed to after loading— see5.2 above);

The redlity of a voyagewhere many thousands of animals are carried (often over
100,000 in the case of sheep) is that it isin practica terms impossible for the
available staff (ie the stockperson, accredited veterinarian and whichever crew
membersare available) to inspect every singleanimal and thereby identify and treat
those which are sick or injured. The sheer numbers of animasin apen preclude
adequate inspection in the available time and this problem is exacerbated by the
likdihood that the available lighting does not adequately illuminate the centre of

72 south of latitude 26 degreessouth from 1 May to 31 October
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the pen.

462 5.11: AQISmust be advised as soon aspossibleand in any casewithin 12
hours of a notifiable incident. Notifiable incidents include a shipboard mortality
rate equa to or greater than areportable leve (ie sheep and goats 2%; cattle and
buffao: 1% for voyages= 10 days, 0.5%for voyages< 10 days, camelsand deer: > 3
deaths);

463 It isnot clear why these mortality numbers have been chosen. These
figuresare often described as* acceptable’ mortality. To put thisinto context, on-
farmmortality for sheepisbetween about 5% and 8% per annum, depending on the
type of farm.” Death rates dmost double during drought years, and the figures
quoted included figures for the drought of 2002-03.7# The annuaised mortality
rate for a20 day liveexport vayageto the Middle East (which isprobably about the
average duration), based on 2% mortdlity, is 36.5%. This represents degthsin a
population of animalswhich is probably quite young, fit and should (if the pre-
embarkation inspection procedures have eiminated sick and injured animals, as
they should) have a high hedth status. Clearly the “acceptable’ (annudised
equivalent) mortality during liveexport voyagesof about 37%issignificantly higher
than the actual mortality of all typesof sheepon thefarm.

As has dready been stated, mortality alone can not be regarded as an adequate
measure of animal welfare. 1t isapparent from AQIS reports on “high mortality”
voyages that many animals which do not die nevertheless suffer from severe
conditionswhich do not kill them, including pneumonia, sdmonellosis heat stress
and traumaticinjury.

Note that the definition of "shipboard mortdity rate' in the Standard is, by
reference to the relevant species, "...the percentage determined by dividing the
number of deaths of that speciesoccurring while on the vess (including during
loading and unloading) by the total number of that speciesloaded..." AQIShasin
recent years been instigating investigations of consignments (there can be more
than one consignment on avoyage) which exceedthe relevant rate. However, given
the definition of "shipboard mortality rate’, such events in relation to a
consignment would not require notification to AQIS as a "notifiable incident"
under Standard 5.11.

464 5.12:for journeyslonger than 10 days, the accredited stock person (or the
accredited veterinarian wherethereisone ) must provideto AQISadaily report on
the health and wefareof the animals.

73 Austrdian Bureau of Agricultural and Resource Economics(2006) Australian Wool 06.1; Financial
performanceof wool producingfarmsto 2004-05
74  Austrdian Bureau of Agricultural and Resource Economics(2004) Wool Industry 04.20
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Sanctionsavailableagainst an exporter which breachesexport licenceconditions
4.65 The AMLI Act providesa number of sanctions against an exporter who
breaches any of the conditions of an export licence. The Secretary may givethe
exporter a “show causg’ notice’> where he or she has reasonable grounds for
believing (for example) a person who participates in the management of the live
export businesshas ceasedto be“aperson of integrity”, afasedeclaration hasbeen
made® or the holder of the licence has contravened a condition of the licence™
The Secretary may suspend the licence and a show cause notice may state that the
licence is so0 suspended.” If a show cause notice has been issued to the licence
holder, the Secretary may, after consideringthe licenceholder'sresponse, ded with
the licence under section 24 AMLI Act. By this section, the Secretary may cance
the licence, determine the licence not be renewed (if it isabout to expire), suspend
the licence(if it isnot aready suspended) or reprimand the licenceholder.” If the
show cause notice included a statement that the licence was suspended and the
Secretary doesnot dea with the licence under section 24 within 60 daysafter the
day on which the licence is suspended, the suspension lapses at the end of that
period.

466 The Keniry Report specificdly mentioned that sanctions against the
holder of an export licence could in effect be circumvented by the holder using
“dternative companiesin which they havean interest to avoid the consequencesof
the regulatory sanctions’ & Minutesof aLiveCorp board meeting similarly refer to
“use of another exporter's licence’ 8 In the hearing of a prosecution of exporter
Emanue Exports Pty Ltd and two of its directors (the Al Kuwait case), the export
manager for Emanuel Exports Pty Ltd made the interesting comment that in view
of the fact the importer did not have an export licence at the relevant time
“Emanuel Exports' name is used for documentary purposes to that effect to
fecilitate that export.”®? This perhaps indicatesthat compliance with the letter of
thelawisnot al it should be.

4.67  Section 25A of the AMLI Act seeks to prevent exploitation of the
“loophol€’ whereby an exporter whoselicencewassuspended or revoked could rely

75 s23

76 wherethe declaration is*of akind mentioned in subsection 7(3B) of the EC Act asacondition subject to
whichalicenceor permisson to export under that Act wasgranted”.

77 Thelicenceholder may giveawritten statement why the licenceshould not bedealt with under subsection
24(1) of the AMLI Act

78 if it appearsto the Secretary to be necessary or desirablein the interestsof theindustry; the licenceholder can
appedl the decision to suspend the licenceto the Administrative AppedsTribunal: section 23(8) AMLI Act

79 Thelicenceholder can apped any of thesedecisionsto the Administrative AppeasTribunal: section 24(4)
AMLI Act

80 Keniry (2003), 38 Footnote 3

81 LiveCorp Board Minutes19 June2003

82 SateSolicitorsOfficev Daws& Ors (2007) Perth MagistratesCourt casenumber FR9975-7/05;
FR10225-7/05; transcript, page81
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on thelicenceof an associate® The section givesthe Secretary of DAFF the power,
wherean exporter hasalicenceapplication refused, or an application for renewd of
alicencerefused, or alicencesuspended, to refuseto grant alicenceto an “ associate”
of the exporter. Thereisalengthy definition of “associate’ # 1t issufficiently wide
to catch the situation wherethe exporter which hashad itslicence suspended hasan
officer who then becomesan officer of another corporation which then appliesfor a
licence.

4.68  Section 54 of the AMLI Act providesthat aperson who isnot the holder
of an export licencebut who exportsanimasfrom Australiamay beimprisoned for
5 years® That section aso providesthe same penalty for the holder of an export
licence who contravenes a condition of the licence either intentionally or being
recklessasto the condition.

469 There are aso significant penatiesfor making false declarations or giving
information, areturn or adocument to the Secretary, either knowing they arefase
or mideading in a materia particular® or regarding those declarations,
information, returns or documents, makes or givesthem recklesdy asto whether
they arefaseor mideadingin amaterial particular &

4.70  Therearependtiesfor aperson who fasgly representsthemsalvesashol der
of an export licence, or representing that they can export animas from Audrdia
and for aperson who, not being the holder of an export licenceor an agent of the
holder, makesa contract for carriageof animalsto aplaceoutside Austrdia(unless
the contract iswith the holder of an export licence) %

4.71 The exporter dso hasliability under the EC Act in relation to the relevant
activitiesof an accredited veterinarian or an authorised officer. Thus, an exporter
commitsan offence?®

83 AgrricultureFisheriesand Forestry Amendment (Export Control) Bill Second Reading Speech, House of
RepresentativesHansard 2 June 2004, pages29821-2

84 Section 3 of the AMLI Act definesan “ associate’ of the exporter (“subject person”) to include (a) aconsultant,
adviser, partner, representativeon retainer, employer or employeeof (i) the subject person, or (ii) of any
corporation of which the subject person isan officer or employeeor in which the subject person holdsshares;
(b) the spouseor defacto spouseof the subject person; and (c) any other person (not mentionedin (a) or (b))
whoisor was(i) directly or indirectly concernedin, or (ii) in aposition to control or influencethe conduct of
abusinessor undertaking of (iii) the subject person or (iv) acorporation (i) of whichthe subject person isan
officer or employee, or in which the subject person holdssharesand (d) acorporation of which the subject
person (or any of the other personsmentioned in paragraph (), (b) and (c), isan officer or employee; or (ii) in
which the subject person, or any of thoseother persons, holdsshares

85 Subsection 4B(2) of the CrimesAct 1914 (Cth) alowsacourt to imposean appropriatefineinstead of or in
addition to aterm of imprisonment

86 section55(1) AMLI Act: pendty; imprisonment for 12 monthsor 60 pendty unitsor both

87 section55(2) AMLI Act: pendty; imprisonment for 6 months, or 30 penalty unitsor both

88 section56 AMLI Act

89 and the extended geographicd jurisidiction of the Criminal Codeappliesto these offences section M EC
Act;
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«  wherethey arerecklessasto whether an approved export program applies
to the export and do not ensure that at all timesthe program appliesan
accredited veterinarian is engaged to undertake the activities in the
program (other than those that an authorised officer is required to
undertake) commitsan offence®

« where under the regulations a person is required to alow an accredited
veterinarian or an authorised officer to accompany animals during export
in connection with an approved export program;:

+  wherethey obstruct or hinder an accredited veterinarian or an authorised
officerintheir undertaking of activitiesin an approved export program;2

«  wherethey fail to provide al reasonable facilities and assstance necessary
to dlow an accredited veterinarian or authorised officer to undertaketheir
activitiesin an approved export program.®

Noticeof intention to export (NOI)

4.72 A personintendingto export animal$* must givenoticeto the Secretary or
an authorised officer®® of the person'sintention to export the animals® It isan
offenceto export animaswithout the Secretary having approved aNOl, or failing
to complywith an approved NOI.%

4,73 A NOI must set out various details, including information relating to the
importer, descriptions of the animals to be exported, details of the relevant
registered premises, detailsof the proposed transport and relevant datesof arriva at
and departure from the registered premises, departure from the port of departure
and arriva at the destination.®®

90
91
92
93
94
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ection 91 EC Act; pendty imprisonment for 12 months

section 9JEC Act; pendty 50 penalty units (strict liability offence)

section 9K EC Act; penalty 50 penalty units (strict liability offence)

section 9L EC Act; penalty 50 penalty units(strict liability offence)

section 6 EC Act refersto the export of “ prescribed goods’, which section 3 of that Act saysmeansgoods
declared by the regulations (which that section definesto include Orders) to be prescribed goodsfor the
purposeof the Act; the EC (Animas) Order 1.04 saysthat liveanimasare prescribed goods

appointed by the Secretary under section 20 EC Act

section 6 EC Act: the noticemust bein accordancewith the regulations (which includesOrders: section 3EC
Act); fallureto giveaNOI ispunishableby imprisonment for 12 months (strict ligbility offence). Order
2.02(b) prohibitsthe export of livestock unlessthe Secretary hasapprovedaNOI, beforethe exporter begins
sourcing, transporting or preparing the live-stock for the export (none of thesetermsare defined); the exporter
must comply with the approved NOI: Order 2.02(e). “Sourcing” meansspecificalyidentifyinganimasto be
exported in aparticular consignment: EC (Animals) Order 2.01. SeeasoOrder 2.43, which further provides
that the Secretary may accept aN Ol after the exporter hasbegun sourcing animalsor preparingthem for
export if the Secretary thinksit ressonableto do so

section 8 EC Act: punishableby imprisonment for aperiod not exceeding 5 years, or whereproceedingsin
respect of the offenceare heard by acourt of summary jurisdiction (with the consent of the defendant and the
prosecutor to the hearing) and on conviction, imprisonment for aperiod not exceeding 12 months: section 17
EC Act

EC (Animals) Order 2.41
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4.74  The Secretary may direct that aNOI beamended in aspecified way

475 The criterion for approva of a NOI is whether the proposed export
complies with the requirements of Order 2.45 of the EC (Animas) Order, the
AMLI Act and its regulations, orders or directions under that Act, the exporter's
export licence conditions and ASEL 1® The Secretary may approvea NOI (or a
CRMP — seebelow) subject to a condition, although thereisno further definition
of thelimitationson any such condition.ot

4,76 It appearsthat the NOI / CRMP conditions are being used by AQIS to
compel sheep exportersto provide additional space for animals on voyagesto the
Middle East. An “Export Advisory Notice” issued in May 2008 imposes space
requirementsbeyond thosein ASEL on sheep exportsto the Middle East by way of
imposing conditions on the relevant Notice of Intention and Consignment Risk
Management Plan1? The Notice saysthe conditions are imposed “to asist with
the management of heat stressin sheep exported to the Middle East” and refersto
open two-tiered deck ships. Voyages of those ships via the Persan Gulf (with
destinations of Oman, UAE, Bahrain, Qatar and Kuwait) must provide 15% more
spacefor sheep over and abovethe spacerequirementsin ASEL. Moreover, sheep
transported viathe Red Sea (to Saudi Arabia, Libya, Israel and Jordan) must be
provided with an additional 10% space. Theseconditionswill bein placefor vessds
departing up to 31 October 2008. What this means, of course, isthat AQIS is
impliedly acknowledgingthat the existing“heat stressmode” isinadequate.

Sanctionsaganst an exporter which doesnot comply with the conditionsof aN Ol
477  Section 9 of the EC Act providesthat wherealicenceor permisson granted
under the regulations (which isdefined by section 3 of that Act to include Orders)
issubject to acondition or restriction to be complied with and the relevant person
fals to comply with the condition or regtriction, that person is guilty of an
offencel® This provison appliesto the permissons which can be granted under
the EC Ordersand the Act, that isaNOI, aCRMP and registration of registered
premises.

Consignment risk management plan (CRMP)

4,78 An exporter can not begin sourcing, transporting or preparing animasfor
export until the Secretary has approved a CRMP for the export.’®* A CRMP must

99 EC (Animals) Order 2.44(1)(b)

100 EC (Animas) Order 2.44(2)

101 EC (Animals) Order 2.44(4)

102 seethe DAFF webdteat http://www.daff.gov.au_data/assets/pdf_file/0007/740086/EAN-2008-06.pdf

103 Thisisastrict liahility offence, punishableon conviction by afinenot exceeding$50,000

104 EC (Animals) Order 2.02(b); seedsoOrder 2.43, which aso providesthat the Secretary may accept aCRM P
after the exporter hasbegun sourcing animalsor preparingthem for export if the Secretary thinksit reasonable
todoso
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set out importing country requirementsrelatingto sourcing, pre-export quarantine,
treatment and testing and the exporter's plansto meet thoserequirements. It must
include declarationsthat the exporter hasrisk-management plansfor eventssuch as
mechanica breskdown of the vessd to be used, an outbreak of disease during the
voyage, extreme weather during the voyage and regjection of the consign by the
oversessmarket 1%

4,79 The criterion for approvd of a CRMP is the same as for approva of a
NOI.1% Sanctionsfor not complyingwith the conditions of aCRMP are asset out
foraNOI.

4.80 Approvd of the NOI and CRMP isapproval for the exporter to prepareto
export the specified number and kind of animalsfrom the specified Australian port
on the specified day on board the specified ship in compliance with the approved
NOI and CRMP.2" The exporter must inform the Secretary in writing if thereisa
relevant changein any circumstance of the export and where the Secretary has (by
any means) become aware of a change relevant to the approved export, he or she
may cancd any approval dready granted of a NOI or CRMP, direct that those
documents be varied as specified or require the export to submit a new NOI or
CRMP (or both).1® Approva of aNOI or aCRMP doesnot obligethe Secretary
to grant an export permit for the export.1®

Animasmust beheld at registered premises

4,81 Order 2.02(a) of the EC (Animals) Order saysthat the export of livestock
isprohibited unless(relevantly) the livestock are held before export, and assembled
for export, in registered premises.

Health certificateand permissonto leavefor loading

4.82  Once the livestock have been held and assembled in accordance with the
relevant approved NOI and CRMP, an exporter may apply to the Secretary for a
hedlth certificate and a permisson to leavefor loading for the relevant animals®°

105 EC (Animas) Order 2.42; the CRMP must also set out the relevant ASEL Standardsand the exporter'splans
to meet the standardsand the legidativereguirementsin ordersunder the AMLI Act and the exporter'splans
to meet thoserequirements. The exporter must alsodeclarethat it hasreviewed the required risk-management
plansand the CRM P must set out any other risk management plan the exporter considersnecessary

106 Which includesthat the Secretary may approveaNOI and aCRM P subject to acondition: EC (Animals)
Order 2.44(4)

107 EC (Animals) Order 2.45

108 EC (Animals) Order 2.46

109 EC (Animas) Order 2.45(2)

110 EC (Animals) Order 2.52; the application must includetravel and loading plansdescribing how the animals
will betransported to the loading place, |loaded and carried on the export voyage, including feed and water
requirements, spaceor craterequirementsand personnel required on the voyage. Thisplan can bevaried: EC
(Animals) Order 2.55. The application must includeadeclaration by the exporter that the livestock have
been held and assembledin accordancewith the approved NOI and CRMP and ASEL and that all importing
country requirementsrelating to the consignment that the exporter hasbecomeobligedto comply with at or
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The export of animalsisprohibited unlessthe exporter hasthe animasand related
documents inspected and obtains a permission to leavefor loading in accordance
with Divison 2.4 The referenceto Divison 2.4 appearsto be an error. This
Divison dedswith "Notice of intention to export and related matters'. Division
2.5isentitled "Ingpection of livesstock beforeexport and grant of export permit”; it
dealswith inspection of the animashbeforethey leaveregistered premisesand grant
of permissonto leavefor loading. Divison 2.5 therefore appearsto bethe Division
which must be complied with pursuant to EC (Animals) Order 2.02(d).

4.83 A hedlth certificateisissued by an authorised officer, and certifiesthat the
relevant animalsmeet the requirements of a specified importing country relatingto
the hedlth of the animals!? Beforeissuing the certificate, the officer must inspect
the animals before they leave the relevant registered premises!® |t must be
prepared by the officer assoon as possibleafter the inspection but not to be issued
to the exporter until after the animals have been loaded for export but before the
export permit isissued* Notethat possession of ahedth certificateisnot listed as
oneof the criteriafor relievingthe prohibition on export of animals**> although an
authorised officer may not issue a permission to leavefor loading unlessa hedth
certificate has been issued ' Becausean exporter can not export animaswithout
permisson to leavefor loading,l” in practica terms the possesson of the relevant
hedlth certificate by an exporter (if required by the importing country) is an
essentid pre-requisitefor the relevant export of animals.

4,84 |t isinteresting to note that the pre-2004 legidative scheme required that
an authorised officer must be satisfied that (amongst other things) a veterinary
officer (defined as an officer authorised by and employed by the Australian Public
Sarvice, a State or Territory) has determined that each animal is sufficiently fit to
undertake the proposed export journey without any significant impairment of
hedlth, when the authorised officer must issue an export permit.t® The current

beforethat time hasbeen complied with and adeclaration by an accredited veterinarian (in the event the
export iscovered by an approved export program) that the livesstock havebeen prepared for export in
accordancewith the program. The application must be accompanied by evidencesupporting those
declarations

111 EC (Animals) Order 2.02(d)

112 EC (Animas) Order 2.53.

113 The officer may consider any evidenceincluding the declarationsmentioned in Orders2.52(2)(c) (i) and (ii)
(whichrelated to compliancewith an approved export program and with an approved NOI and CRMP and
ASEL and that dl relevant importing country requirements havebeen complied with; the officer may take
into account any undertaking accepted by an officer under Order 2.54(3A) (which amountsto an exemption
from aminor requirement for atreatment, which hasnot been complied with, but whereby the officer may
issueapermit to leavefor loading)

114 EC (Animas) Order 2.53(4)

115 seeEC (Animals) Order 2.02

116 EC (Animals) Order 2.54(3)(f)

117 EC (Animas) Order 2.02(d)

118 Export Control (Animals) Ordersasamended (Amendment) (Export Control OrdersNo 2 of 1990), Order

g(d)

102



legidative scheme does not require that a veterinarian inspects animals before
export. That isonly a requirement in the event it is required by the importing
country or if it is required by an “approved export program’® Similarly,
inspection by an “authorised officer" is contingent on an importing country
requiring ahedth certificate!® Sofar asASEL isconcerned, Standard 3.16 requires
“invedtigation by a registered veterinarian” where mortdities in a registered
premisesexceed defined levels'? Standard 4.8 (dealing with “vessd preparation”)
says(relevantly) “to ensure that only fit and healthy livestock are transported and
areloaded on board...the exporter must arrangefor the livestock to beinspected for
hedlth and wdfareand fitnessto travel,immediately beforethey areloaded onto the
vesH.” The Standard doesnot saywhoisto carry out theinspection.

4.85 A permisson to leavefor loading authorisesthe relevant exporter to move
the animals from the registered premises at which they have been held and
assembled and load them onto the ship on which they areto be exported.’® |t is
vdid for 5 days after the day it isissued* An authorised officer may grant the
permissonif: heor sheissatisfied the exporter hascomplied with the relevant NOI

and CRMP, holds an export licence, has complied with the requirements of the
AMLI Act and regulations and any orders made or directions given under the Act,
has complied with any conditions of the export licence; ahedth certificate can be
issuedif required; each of the animalsisfit to undertakethe proposed export voyage
without any significant impairment of its hedth; the reevant traved and loading
plans comply with ASEL and importing country requirements have been complied
with (subject to the provisoin Order 2.54(3A)).15 The requirement for each of the
animalsto befit to undertake the proposed export voyagewithout any significant
impairment of its health may in effect be rendered nugatory by the qualification
that "anauthorised officer may be satisfied live-stock arefit to undertakeaproposed
export voyage without needing to be assured of the fitness of every animal in a
herd" 26 dthough the word "herd" isnot defined. Doesthis perhaps refer to the
"herd" on the farm from which the anima is sourced? Notwithstanding that, an

119 SeeEC (Animals) Order 2.10(d) (regarding registered premises); Order 2.47 (regarding“ approved export
program”);

120 whoisnot required to haveaveterinary qualification: seesection 20 EC Act

121 SeeOrders2.52 and 2.53 EC (Animals) Order

122 wheremortalitiesin any one paddock or shed exceed 0.1%o0r 3 deaths, whichever isthe gregter, on any one day
for cattleand buffalo, or 0.25%or 3 deaths, whichever isthe greater on any oneday for any other species

123 EC (Animals) Order 2.54; the grant of permissonisasoapprova of the relevant travel and |oading plan.

124 EC (Animals) Order 2.56(2); the Secretary may extend the period of vdidity if heor sheissatisfied
exceptiona circumstancesexist that justify the extension and may, before granting the extension, requirethe
exporter to allow an authorised officer to inspect the animas: sub-orders(3) and (4)

125 EC (Animas) Order 2.54(3); despite the requirement relating to importing country requirements, an
authorised officer may issueapermit (sic) to leavefor loading eventhough aminor requirement for a
treatment hasnot been complied with if the treatment can begivenafter the permissonto leavefor loadingis
granted but beforethe animascommenceboarding the ship, the exporter undertakesto givethe required
treatment beforethe animalscommenceboarding the ship and in the circumstancesit isreasonablefor the
authorised officer to accept the undertaking

126 EC (Animas) Order 2.54(3B)
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authorised officer, in assessngthe fitnessof the animasto travel on the ship, must
have regard to: the animals (note the plural) generd condition, the risk of them
being injured by the enclosuresor ramps used for |oading onto the ship, the nature
of the accommodation for them on the ship, the number, species, health and
genera condition of any other animal to be carried on the same ship and the
conditionsthe animalsarelikely to encounter during the export voyage!?’

4.86  An authorised officer may imposeacondition on apermisson to leavefor
loading,?® athough the legidation does not set any limitations asto what such a
condition may be. A permission is subject to the conditions that the exporter
complieswith the relevant travel and loading plans and the livestock remain fit to
travd® The Secretary may cancd or suspend the permission if there are
reasonable grounds to believe that there has been a relevant change in any
circumstanceréating to the export.1%

Export Permit

4.87  Export of animalsis prohibited unlessthe exporter has obtained an export
permit for the export and the permit isin force, the relevant animasare exported to
the placeand on the ship specifiedin the permit and the exporter complieswith any
condition of the permit.31  An exporter may apply to the Secretary for a permit
once the animals are loaded on board ship.®? The application must include
declarationsthat the animalsweretransported to the port of loadingand loaded in
accordance with the relevant travel and loading plans that no reevant
circumstances have changed since the animals were inspected for the purposes of
the issueof the relevant hedlth certificate, that the exporter has complied with the
relevant approved NOI and CRMP and has complied with importing country
requirements in relation to the animals’* The Secretary may grant an export
permit if various criteria are met, including: a relevant permission to leave for
loading isin effect, the exporter has an export licence!* he or sheis satisfied that
the animalsweretransported to the port of loading and loaded in accordance with
approved travel and loading plans, the exporter has complied with importing
country requirementsin relation to the animalsand the exporter hascomplied with
the approved NOI and CRMP.*® In deciding whether to grant an export permit,

127 EC (Animds) Order 2.54(6)

128 EC (Animals) Order 2.54(5)

129 EC (Animals) Order 2.56(1)

130 EC (Animals) Order 2.57(1) and if thereisno reasonablepossibility that the exporter will beableto continue
the export in the changed circumstancesthe Secretary may cancdl the permission: sub-Order (2)

131 EC (Animas) Orders2.02(g), (h) and (i)

132 EC (Animals) Order 2.58(1)

133 EC (Animas) Order 2.58(2)

134 and if the relevant importing country requirements so require, ahealth certificate hasbeen issued for the
animas EC (Animals) Order 2.59(1)(d)

135 EC (Animals) Order 2.59; the Secretary must dsobe satisfied that no relevant circumstanceshavechanged
sincethe animalswereinspected for the purposesof the issueof the hedth certificate
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the Secretary must take into account whether the exporter has complied with any
conditions to which an export licence was subject and any other relevant
requirements under the AMLI Act.*¥ Matters specified in the export permit
include the number, kind and classof animals authorised to be exported and the
ship on which they are to be transported.’” Before the permit is granted, the
exporter must make a declaration that the exporter has complied with any
conditions to which the relevant export licence is subject and any requirements
under the AMLI Act that otherwise relate to the export of livestock3® Other
conditions of an export permit arethat the animalsto which it appliesmust leave
Austrdia within 72 hours after it is granted, unless the Secretary approves
otherwise, and such other conditions asthe Secretary thinksfit.13°

4.88 The Secretary may refuseto grant a permit wherethat grant would alow
the animals concerned: to be carried on a ship the condition of which there is
reason to believe caused the hedlth or condition of livestock to deteriorate during
an export voyage, to be consigned to a person whose actions there is reason to
believe have caused the hedlth or condition of livestock to deteriorate during
export or to be exported by a person whose actions there is reason to believe have
caused the hedlth or condition of livestock to deteriorate during export.*© This
provision isinteresting, becauseit effectively givesthe Secretary aright to veto an
export wherethereisaquestion about the capacity of aperson, other than aperson
who can be subject to sanctionsunder the legidativeregime, and on the basisof past
performance, to properly carry out or be involved in the export. Those other
persons might include the master of a ship, the owner of aship, the owner of the
animalswhen they are on board the ship (ie the importer who has purchased the
animals from the exporter), the accredited stockman and other members of the
shipscrew.

There are various circumstances under which the Secretary may revoke a permit,
including that the exporter has not complied with conditions of an export permit
or export licence

Other Orderscurrently in forceconcerning liveexport
4,89 Two ordersmadeunder section 17 of the AMLI Act currently apply to live

136 EC (Animals) Order 2.59(2)

137 EC (Animals) Order 2.59(3)

138 EC (Animals) Order 2.59(4); seedsosection 7(3C) of the AMLI Act

139 EC (Animals) Order 2.59(6) and (7)

140 EC (Animas) Order 2.60(1); the Secretary may alsorefuseto grant the export permit if thereisreasonto
believethat theintended country of destination will not permit the animalsto enter: sub-Order (2)

141 EC (Animas) Order 2.61; other reasonsfor revocation arereasonsto believethat arelevant circumstancehas
changed or that an exporter hasnot complied with any requirementsunder the AMLI Act (other than export
licenceconditions) relating to the export of animas. The Secretary may, but isnot obligedto, grant another
export permit subject to adifferent condition or an additiona condition or authorising export to adifferent
destination: sub-Orders(6) and (7)
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animal export. They are the Australian Meat and Live-stock Industry (Export of
Livestock to Saudi Arabia) Order 2005 and the Augtralian Meat and Live-stock
Indugtry (Live Cattle Exportsto Republic of Korea) Order 2002. The first of these
ordersprovidesfor mattersincluding that sheep and goatsexported to Saudi Arabia
must havereceived vaccinationsfor scabby mouth asset out, ferd goats may not be
exported to Saudi Arabiaand chaff must be provided for sheep (hay for goats). The
second of these orders makes provison for matters including that an export
consignment must only include steers and each anima must be individualy
identified usngaradio tracking device.

Personswho are potentially liable under the Commonwesalth law — the holder of
registrationfor registeredpremises

Regigtration of premises

490 Premisss used for holding and assembling animals prior to export (ie
feedlots) must be registered#? An application for registration must be to the
Secretary of DAFF and must include details of the premisesand the fecilities, the
species of animals which are proposed to be held (and the greatest number
proposed to be held) and a copy of an operations manua.** There are specified
criteriafor registration of premisesand the Secretary in decidingwhether to register
premises may take into account the extent to which the premises operations
manua™* and facilities comply with ASEL (presumably a reference to ASEL
Standard 3 — Management of livestock in registered premises) and any other
matters that may have adverse health or welfare consequencesfor animalsor that
make the premises unsuitable for holding and assembling animals for export.4
Premisesare registered subject to the conditionsin EC (Animals) Order 2.10 (and

142 The export of livestock isprohibited unlessthe live-stock are held beforeexport and assembledfor export in
registered premises EC (Animals) Order 2.02(c); Order 2.12 dedlswith renewd of registration and Order
2.13 dedswith variation of the detailsof registration

143 EC (Animds) Order 2.04, which includesthat the application must specify the months during which the
premisesareto beused and evidencethat thereisadequate shelter during those months; detailsof what must
beincluded in the operationsmanud areset out in Order 2.05 and includedetailsof arrangementssuch as
supply of feed and water, monitoring of health and mortality and aplan for managing adisesseoutbreak;
registration haseffect for 1 year from the date of the Secretary givingto the applicant anoticeof registration,
unlessashorter period isspecifiedin that notice: EC (Animals) Order 2.08 and 2.09. Registration of premises
ceasesto haveeffect if the premisesaretransferred to anew owner or the operator ceasesto haveday to day
control of the operationsat the premises Order 2.09(3)

144 Thereisprovision for approva of an application to dter the operationsmanua: EC (Animals) Order 2.11

145 EC (Animals) Order 2.07 setsout the criteria, which includewhether the applicant hasthe capacity to comply
with the conditionsof registration, whether the operationsmanual isadequate, whether the location of the
premisesisappropriate, and whether thereisadequate shelter to protect animasfrom adversewesther
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any additional condition imposed by the Secretary’#);14” oddly, the EC (Animals)
Order which wasin effect from 10 January 2006 to 1 August 2006 included a
condition that the operator of the premises must comply with ASEL. The
subsequent Order removed that requirement, whichisnot in the Order in effect at
the time of writing. Compliancewith ASEL therefore appearsto be discretionary
under the current regime, as whilethe operations at the premisesmust be carried
out in accordance with the approved operations manual,*® the extent of
compliance of that manud (and facilities at the premises) with ASEL is a matter
that the Secretary may (not must) take into account in deciding whether or not to
register premisest4

491 Theexporter isobliged, after the approva of the relevant NOI and CRMP,
to givethe operator of the relevant registered premisesinformation extracted from
the NOI and CRMP, including detailsof the animalsto be exported, detailsof the
internationd transport, the date and port of departure and importing country
requirements relating to sourcing, pre-export quarantine or isolation, treatment
and testing and the exporter'splansto meet thoserequirementss°

Sanctionsagainst the holder of registration for registered premises

4,92 The Secretary may give a show cause notice if “there is reason to bedieve
that grounds may exist for the cancdllation of the registration of the premises’ and
may suspend the regigtration for reasonsincluding to protect the hedth or wdfare
of animalsto be exported.*> The Secretary may cance the registration of the
premisesif a condition of registration has been contravened, to protect Austraia's
trading relationship with an importing country or to protect the hedlth or welfare
of animalsto be exported, provided the Secretary has given the operator a show-

146 Which may relate (without limitation) to number of animalsthat may beheld at the premisesat atime, the
kind of animalsthat may beheld or assembled, the typesof operation that may becarried out at the premises,
the countriesto which animasheld or assembled at the premisesmay be exported, that animalsmay not be
held or assembled at the premisesduring aspecified month or months for export to aspecified placeor places
and the frequency and intensity of auditsfor the premises. The Secretary may by noticein writing unilateraly
vary the conditionsof registration if he or sheissatisfied the variation isnecessary to protect Australidstrading
relationship with an importing country or protect the hedth or welfareof animalsto beexported

147 Theseincludethat: the operator must not accept an animal for holding and assemblingfor export exceptin
accordancewith the registration, operationsmust bein accordancewith the operationsmanud (althoughif a
requirement of an approved NOI or CRM Pisinconsistent with the approved manual, the requirement of the
NOI or CRMP prevailsto the extent of the inconsistency), that the operator must consent to entry (at a
reasonabletime and on reasonablenotice) by an authorised officer in order to enablethat person to perform
an audit or exercisehisor her powersunder the EC Act or the Order), that the operator must consent to entry
by an accredited veterinarian to enablethat person to undertake veterinary work in accordancewith an
approved export program, that the operator must not causelivestock to leavethe premisesfor export unlessa
permisson to leavefor loading hasbeen issuedto the relevant exporter

148 EC (Animas) Order 2.10(b)

149 EC (Animas) Order 2.07(2)(a)

150 EC (Animas) Order 2.45(3)

151 EC (Animals) Order 2.14; the other reason for suspensionisto protect Australiastrading relationship with an
importing country. the holder of the registration isgiven 14 daysin which to show causein writingwhy the
registration should not be cancelled
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causenotice!® In deciding whether to cance the registration the Secretary must
consider any submission made by the operator in responseto the show-causenotice
and if the Secretary makesnot decision within 60 daysafter the end of the period
alowed for submissonsthe Secretary istaken to have decided (at the end of that
period) not to cance the registration.’s

Personswho are potentially liable under the Commonwesalth law — the accredited
veterinarian

4,93 The Keniry Report made particular mention of the unsatisfactory state of
affairsregarding “third party veterinarians’ and recommended that those persons
“must be directly contracted and accountableto AQISin the performance of their
duties’ and that “livestock exportersshould beallocated a“third party” veterinarian
by AQIS at the time they advise AQIS that they intend to export"* The
recommendation wasintended to ded with the potential conflict of interest for a
veterinarian employed by and acting under the direction of an exporter, who
neverthelesshad regulatory obligations. 1t isinteresting in this context to note that
the UK government recently acknowledged that those who carry out examinations
of animas prior to export should be independent of exporters, which view was
endorsed by the author of the seminal text on animal welfarelaw in Britain.’®* This
recommendation of the Keniry Report wasnot accepted by government, asit was
“not supported by third party veterinarians or the industry body who raised
concerns that the costs of administering the employment of an allocation of
veterinariansacrossAustraliawould behigh and of little benefit” 156

An alternative view is that by not following this recommendation of the Keniry
Report, the government hasentrenched asituation wherethere are no independent
parties observing what happensto animasduring alive export voyageand that al
reporting to AQIS is done by persons who owe their primary obligations to the
exporter or other persons.

4,94  Instead of following the recommendation of the Keniry Report regarding
the independence of accredited veterinarians, the federd government chose to
impose a significant number of obligations on accredited veterinarians, with some
subsidiary obligationson exportersrelating to the activitiesof the veterinarians!>”

4.95 The obligation on an exporter to appoint an accredited veterinarian is at

152 EC (Animas) Order 2.41; and the period allowed the operator to show causewhy the registration should not
be cancelled hasended

153 EC (Animals) Order 2.41(4)

154 Keniry (2003) Recommendation 4, 40 Footnote 3

155 seeM Radford (2001) Animal Law in Britain Oxford: Oxford University Press 367

156 Agriculture, Fisheriesand Forestry L egidation Amendment (Export Control )Bill 2004 (Cth) Second Reading

157 The EC Act hasaregulation-making power relating to the accreditation of veterinariansin section 9B
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the discretion of the Secretary of DAFF, who may impose the obligation as a
condition “of the approval of an export program” 1% Once more, this representsa
falure to implement a recommendation of the Keniry Report, namely that a
veterinarian should be on board dl livestock export shipswherethe journey would
takeover 10 days'>®

The* Approved Export Progran

496 The “Approved Export Program” featuresin severd parts of both the EC
Act and the EC (Animals) Orders. Presumably thisiswhat isreferred to in EC
(Animals) Order 2.48(1). However, thereisamajor shortcomingin the legidation
regarding this program, in that it does not define when an approved export
program is necessary, who may or must prepare a program, who may apply for
approval for aprogram (if indeed anyone can apply) and the effect of approva of a
program. In any case, it doesnot appear that approva of aprogram isnecessary to
alow export of animalsto occur® However, Order 2.41 of the EC (Animals)
Order (which concernsNOIs) saysthat aNOI must set out mattersincluding the
name of the accredited veterinarian nominated by the exporter “if an approved
export programisrequired for the preparation of the livestock for export”.

Thisdtuation isclearly unsatisfactory.

4.97  Thefirst substantivemention of the programisin Part 1A of the EC Act,
which is headed “Accreditation of veterinarians for purposes of approved export
programsin relation to eligibleliveanimalsetc.”. Section 9A of that Part definesan
“approved export program” as “a program of activities to be undertaken by an
accredited veterinarian or an authorised officer for the purpose of ensuring the
health and wdfareof digibleliveanimals...inthe courseof export activities’. It does
not say what the programis or what must be contained in the program. “Export
activities’ isdefined to mean “the preparation of the digibleliveanimals...for export
and while being transported to their overseas destination and any other activity
involvingthe digibleliveanimals...occurring at any stagein the export process, from
the planning of the export until the ddlivery of the digible live animals...at their
oversessdestination” 161 Section 9A of the EC Act dso provides (subsection (1))
that the regulations may provide for the preparation (etc) of approved export
programsand section 9B saysthat the regulationsmay providefor the accreditation

158 EC (Animals) Order 2.48(1); in decidingwhether or not to imposethe requirement, the Secretary may take
into account any relevant matter including the relevant importi ng country requirements, the exporter'srecord
asan exporter of livestock, the condition of the vessd on which the livestock areto travel, the weather and
timeof year, the kind of live-stock being exported and market considerations

159 Keniry (2003), 6 Footnote 3

160 EC (Animals) Order 2.02 saysthat export of live-stock isprohibited unlesscertain criteriaarefulfilledand
approvasgiven— thelist doesnot refer to an “ gpproved export program”

161 Section3EC Act
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of veterinarians “for the purposes of undertaking approved export programs...” 162
The Orders say the Secretary may approve an export program based on the
information in the relevant NOI and CRMP and any other information the
Secretary has regarding the importing country requirements and ASEL 18 It may
include requirements about matters including pre-export quarantine or isolation,
treatment and testing of livestock asrequired by importing country requirements
and ASEL and obligationson an accredited veterinarian to report on the program,
keep records and make declarationsin relation to compliance with the programé4
An approved export program may include requirements for matters including pre-
export quarantine or isolation and obligations of an accredited veterinarian to
report on the program and make declarations in relation to compliance with the
program.® The “activities’ set out in the approved export program may include
monitoring the health and wefare of the relevant animals, examining, testing or
treating them, keeping records of the implementation of the program, making
declarations attesting to the completion of the requirements of the program and
otherwisereporting on the implementation of the program.¢¢ The Secretary may
vary an approved export program’ The approvd may be suspended or
cancelled e

4,98 A veterinarian,'®® in order to apply for accreditation, must have completed
therequired training program.r®  An accredited veterinariant’* (who isnominated

162 The Secretary may direct an authorised officer to undertake someor al of the activitiesin an approved export
program: section 9D EC Act and the Secretary may direct an authorised officer to monitor, review or audit the
undertaking by accredited veterinariansof the activitiesin approved export programsand the activitiesof
exportersin relation to approved export programs; if the authorised officer identifiesadeficiencyin the
undertaking by an accredited veterinarian of the activitiesin an approved export program he may direct that
person in writing to remedy the deficiency within such reasonabletime asspecified: section 9E EC Act

163 EC (Animas) Order 2.47(2)

164 EC (Animals) Order 2.47(1)

165 EC (Animas) Order 2.47

166 EC Act section 9A(3)

167 if theimporting country requirementsrelevantly change, or ASEL relevantly changeor any other relevant
circumstancerelevantly changesor the Secretary isof the opinion that the variation isnecessaryto maintain
the hedlth of the relevant live-stock or the exporter or accredited veterinarian so requests: EC (Animals) Order
2.49. In consideringwhether to approvearequested variation, the Secretary must haveregard to the
importing country requirements, ASEL, the health and welfareof the live-stock concerned and any other
relevant circumstance

168 EC (Animas) Order 2.50: if theimporting country requirementshaverelevantly changed, the standards of
ASEL haverelevantly changed, any other relevant circumstance hasrelevantly changed or the Secretary isof
the opinion that the suspension or cancellation isnecessaryto maintain the health or welfareof the relevant
livestock

169 who must be aperson who isregistered under the law of aState or Territory asaveterinarian, veterinary
practitioner or veterinary surgeon: EC (Animas) Order 4A.01

170 EC (Animas) Orders4A.04 and 4A.07. One of the two required programsisrun by Anima Health
Augtralia, which isacompany having asmembersthe federal government, state and territory governmentsand
industry bodies(which do not includeeither LiveCorp or Meat and Livestock Austraia), CSIRO and the
Augtralian Veterinary Association. The other required program appearsto berun by AQIS— it isnot detailed
on their website. The Secretary may requirean accredited veterinarian to undertakefurther specifiedtraining:
EC (Animals) Order 4A.09. Accreditation may bevaried: EC (Animals) Order 4A.08

171 Accreditation isfor 1 year from the date of noticeof accreditation unlessearlier revoked: EC (Animals)
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by an exporter to undertake an approved export program) must keep records
including details of any treatment or testing of live-stock to be exported, details of
pre-export quarantine of the livestock and sufficient information to identify the
livestock examined, treated, tested or subjected to pre-export quarantine or
isolation.*”2 If the veterinarian travelson arelevant export voyage, he or she must
make awritten daily report to the Secretary in the approved form,1”? and within 5
working days of the end of the voyage make a further written report to the
Secretary 174

Sanctionsavailableagainst an accredited veterinarian
499 Itisanoffenceto:

« undertakean approved export programwithout accreditation;17

+ contravenearequirement to keep recordsor providereports;*

. fdl to remedy adeficiency identified by an authorised officer who directs
the veterinarian pursuant to subsection 9E(2) of the EC Act to remedy
that deficiency”

4.100 The extended geographicd jurisdiction provison of the Criminal Code
applies to the sections of the AMLI Act which create offences relating to the
activities of accredited veterinarians'® This has the effect of extending crimina
responsibility to attempts, incitement, conspiracy etc.r”® The AMLI Act isstated to
apply both within and outside Australia!®

4.101 The Secretary may, if he or she has reasonable grounds for believingthere
aregroundsfor suspension or revocation and he or she considersthe groundsjustify

Orders4A.05,4A.02. Accreditation can beto providepre-export preparation servicesunder approved export
programsor to provide shipboard servicesunder approved export programsor to provideboth services; the
Secretary may accredit aveterinarian subject to conditions, including conditions specifyingthe frequency and
intensity of audit: EC (Animals) Order 4A.06

172 EC (Animds) Order 4A.14

173 EC (Animals) Order 4A.15. Theform may requireinformation about on-board temperature, humidity, wet
bulb temperature readings, deck or cargo hold conditions, genera conditions, respiratory rate and character of
the animals, whether and to what extent the live-stock show heat stress, feed and water consumption of the
animals hospital pen report, mortality rates, number of livesstock that gavebirth and estimated stageof
pregnancy at thetimeof givingbirth and any other relevant matter

174 EC (Animals) Order 4A.15(4) in the approved form, setting out detailsincluding nameof exporter, voyage
details, ports of |oading and embarkation, detailsof numbersand typesof livestock, mortality data, the hedlth
and welfareof the live-stock and any treatment given duringthe voyage

175 EC Act section 9F; the veterinarian must berecklessasto whether the activity isin such aprogram. Itisa
strict liability offence, with apenalty of 50 penalty units

176 EC Act section 9G;

177 Section9H EC Act

178 section 15.2; therelevant part refersto conduct occurring wholly outside Australia, by an Australian citizen or
Australian resident (giventhat no liveexport vesssat the time of writing are (so far asthe author areaware)
Augtrdlian-registered)

179 seeCriminal Codesections11.1to 11.5

180 section5
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taking the action, suspend or revoke the accreditation of an accredited
veterinarian8t  The veterinarian has an opportunity to give what isin effect a
‘show-cause' notice giving reasons why the Secretary should not suspend or revoke
the accreditation, dthough the Secretary can determine the length of time givento
the veterinarian to respond.®? |If at the end of that period the veterinarian has not
responded, the suspension or revocetion takeseffect asspecifiedin the notice, and if
the veterinarian does respond within the set time, the Secretary must consider the
responsein making the decision whether to suspend or revokethe accreditation.1s
Where the Secretary has reasonablegrounds for believing there are urgent grounds
for suspending the accreditation of an accredited veterinarian and considers the
groundsjustify taking urgent action to suspend the accreditation, the Secretary may
suspend the accreditation immediately 184

Personswho arepotentially liableunder the Commonwealth law — the Ship'sMaster
and Operator

4,102 Marine Orders Part 43 (MO43) is the only legidation in the entire
legidative scheme which provides for respongbilities of the ship's master or
operator in relation to the liveexport of animals. Animd welfare standards, which
wereprevioudy apart of MO43, wereremovedin arevison madein 2006, asthose
standardswereto be dealt with by ASEL and administered by AQIS.8 A master of
a ship must not alow livestock to be loaded until a surveyor has carried out an
initial pre-loading inspection of the ship to establish that the livestock fittings,
equipment and arrangements for the carriage of livestock comply with the
provisonsof MO43.1% The master must not take aship to seaunlessthe shipisin
compliance with and animals have been loaded in accordance with MO43.187

181 EC (Animas) Order 4A.10, the groundsbeing that the person hasprovided falseor mideadinginformationin
hisor her gpplication for accreditation, hascessedto beregistered asaveterinarian in the Stateor Territory for
which the person isaccredited, hasfailedto comply with acondition of accreditation, hasfailedto comply
with adirection under section 9E(2) of the EC Act to remedy adeficiencyin relation to an approved export
program, hasbeen convicted of aseriousoffenceof akind that diminishesthe confidencethe Secretary could
placein the person asan accredited veterinarian, hasfailed to keep recordsin compliancewith Order 4A.14 or
hasfailed to makereportson voyagesin compliancewith Order 4A.15. A veterinarian whoseaccreditation has
been revoked may apply for accreditation only with the written permission of the Secretary: EC (Animals)
Order 4A.13

182 EC (Animals) Order 4A.10(3)

183 EC (Animas) Order 4A.10(4) and (5)

184 EC (Animas) Order 4A.11. “Urgent grounds’ isdefined to mean any of the groundsin Orders4A.10(1)(a),
(b) or (e) or failingto keep recordsor makereportsin accordancewith Orders4A.10(1)(f) or (g) or failingto
complywith the condition of accreditation in Order 4A.09(3), being afailureto comply with an approved
export program, and the veterinarian hasprevioudyfaled to keep suchrecords, make such reportsand comply
with such conditions

185 AMSA websitehttp://amsa.gov.au/shippi ng¥e5Fsafety/mari ne¥o5Forders/amsa¥o5Fregulatory
%5Fplan/2005%5F%62D%65F2006/mari ne%65Forder%5F43.asp

186 M0O43 7.1.1; Order 7.1.2 concernsashort voyageand Order 7.1.3 saysthat Orders7.1.1and 7.1.2 do not
apply to the loading of cattle on to aship undertaking avoyageof lessthan 10 daysif asatisfactory pre-loading
inspection hasbeen carried out within 60 daysprior to theintended |oading and asurveyor considersthat a
further inspection isnot warranted

187 MO43 Order 7.5
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Provisons of MO43 include those setting out requirements for the way in which
animals must be carried in relation to fittings, deck arrangements, etc,'® and the
way in which relevant structuresare constructed.'s

4.103 Animportant requirement under MOA43 isthat a ship must haveavalid
Australian Certificatefor the Carriageof Livestock in order to carry animasfrom a
port in Austradlia This is an obligation imposed on both the Master and the
Operator of the ship1® An application for a Certificate must be made by the
owner (or agent) of the ship.** It remainsvdid for amaximum of 5 yearsfrom the
date of issue®? Examples of specific requirements of MO43 which have
application to the welfareof animalson board ship are;

+  Accessrampsmust havesuitablewaking surfaces?®

« Ships must be fitted with systems and equipment that ensure the
maintenance of livestock servicesat alevd necessary for the welfare of the
livestock;194

+  Where tending, feeding and watering is wholly or partialy by automatic
means, arrangements must be provided for the satisfactory tending, feeding
and watering of animalsin the event of a malfunction of the automatic
means;1%

+ Pens and passageways must comply with the specifications in the
Orders;1%

« If sheep, goats or pigs are caried, hospita pens must be provided
corresponding to at least 0.25% of the pen areaavailablefor the carriageof
those species and those pens must be distributed across decks
proportionally to the distribution of animals across multi-deck ships, for
cattle, hospital pensmust be at least 1% of the pen areaavailableon adeck
for carriageof the animals%

« Order 37 of MO43 concerns mortality reporting and uses the same
reportable levelsas are set out in Standard 5 of ASEL; the master must
provideto the Manager, Ship Inspectionsacopy of any notifiableincident
report provided to AQISin accordance with Standard 5.11 ASEL; if the
mortality of one species exceed the reportable leve, the Manager may
direct asurveyor to carry out aninquiry and report.1%

188 MO43 Order 8

189 MO43 Order 9

190 MO43 Order 10.1

191 MO43 Order 10.2

192 MO43 Order 10.6

193 MO43 Order 16.2

194 MO43 Order 12 and Appendix 4: thisincludesmatterssuch asadequate supply of eectricd power, adequate
ventilation, adequatelighting, drainage, arrangementsfor proper distribution of feed and water;

195 MO43 Order 17

196 MO43 Order 20— 22 (sheep); Order 23— 25 (cattle)

197 MO43 Order 33

198 The Manager may requirethe owner, operator or master of the ship to providesuch information ashe or she

113



Enforoement of breachesof Commonweal th legidation

4104 AQISisthe organisation within the Department of Agriculture Fisheries
and Forestry which has responsbility both for administration and enforcement of
the legidation relating to live export. Although not provided for in legidation,
administration and enforcement are carried out by different sectionsof AQIS. The
administrative function is carried out by the Anima and Plant Exports and
Imported Foods Safety branch, while enforcement is the responsbility of the
Complianceand Investigations branch.

Powersrelating to enforcement

4105 Part 11l of the EC Act concerns enforcement. It grants powers to an
authorised officer in relation to monitoring premises, including, in relation to
registered premisesor any other premiseswith the consent of the owner, the ability
to search, to inspect, to take extracts from or make copies of any relevant
documents or records!® An authorised officer may apply to a magistrate for a
warrant allowing accessto premises?®  There are powersunder the Act relating to
the saizure of material which may provide evidence®! there is a power for an
authorised officer to seize materia as evidence in or order to prevent it being
concedled, lost or destroyed 22 Officershavethe power, without warrant in casesof
emergency, to stop and detain any vehicle, aircraft or ship if he or she suspectson
reasonable grounds particular evidentid materid is in or on that vehicle2s
Authorised officers who have entered premises under a warrant may require a
person to give information or produce documents®* and the Secretary may by
written notice require aperson to giveinformation or produce documents.®> The
owner or occupier of premisesentered by an authorised officer must if requested
providereasonableassistance®

consdersreasonably relevant and thisdirection must becomplied with: MO43 Orders37.3and 37.4. The
Manager may causethe relevant Australian Certificatefor the Carriageof Livestock to be suspended if the
inquiry revedscricumstancesthat warrant that action: MO43 Order 37.11 and Order 10.6

199 sections 10 and 10A EC Act; if the relevant premisesareavehicleor ship, an authorised officer may stop and
detain the vehicleor ship for the purposesof exercisingthe power under section 10A

200 section 10B EC Act; the magistrate may issueawarrant if satisified by information on oath or affirmation that
it isreasonably necessary that the authorised officer should haveaccess for the purposeof finding out whether
any or al of the provisonsof the Act havebeen complied with or for the purposeof complyingwith a
direction under subsection 9E(1); warrants may be granted by telephone or other eectronic means: section
10G EC Act ; rulesabout meansof executing warrantsare set out in Division 6 (sections11-11N) EC Act

201 sections10D, 10E and 10F EC Act

202 =ection 10C EC Act; the section applieswhen an authorised officer hasentered premisesunder section 10A or
under awarrant issued under section 10B; if the officer suspectson reasonablegroundsthat materia which
may beusedin evidenceisin or on the premisesand it isnecessary to seizeit without the authority of awarrant
under section 10E becauseof the urgency and seriousnessof the circumstances

203 sections10H and 10JEC Act

204 section 11P EC Act; failureto complyisan offenceof strict ligbility, with apenalty of 30 penaty units

205 section 11Q EC Act - documentsand information produced by an individual arenot admissiblein evidence
againgt theindividua in proceedingsother than proceedingsfor an offenceagainst section 137.1 or 137.2 of
the Criminal Code failureto comply isan offencewith apenalty of imprisonment for 12 months

206 section 13 EC Act; fallureto comply isan offencewith apenalty of imprisonment for 6 months
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4106 Part 5 of the EC (Animas) Orders provides powers to an authorised
officer to undertake audits to establish whether the requirements of: the Act, the
Order, the AMLI Act, an approved export program, the conditions of accreditation
of aveterinarian, registration of premises, aNOI or a CRMP are being complied
with by the exporter, the operator of registered premises or an accredited
veterinarian2” The authorised officer must makeareport of the resultsof the audit
which must include a statement of whether the officer considers that the
requirements of the EC Act, the EC (Animas) Order and the conditions of
registration or accreditation and the requirements of any applicableNOIl or CRMP
have been complied with.28 The report must describe any failure of compliance
and st out the officer's recommendation for corrective action.?® The Secretary
may direct an authorised officer to monitor, review and audit, whether within or
outside Australia, activities carried out by accredited veterinarians or activities by
exporters?o

4,107 Divison 4 of the AMLI Act relatesto enforcement, including in relation
to whether or not conditions of export licenceshavebeen complied with. It grants
to “authorised officerst the power to enter premisesand inspect them, or seize
evidence. The entry can be during ordinary working hours?2 or at any time with
the consent of the occupier or under a warrant.22 The authorised officer may
require a person to give information or produce relevant documents?4 and the
Secretary of DAFF may give a person written notice requiring information to be
givento or documentsto be produced to the Secretary 25

Reporting— possiblebreachesof Commonwedth legidation

4,108 Section57AA of the AMLI Act, whichwasintroduced in 2004 (by aLabor
opposition amendment) as part of the changesin responseto the Keniry Report,
imposes a requirement on the Secretary to givethe Minister a report, which the
Minister must tablein each House of Parliament. The reports must be made every
6 months and must contain information based on reporting by the master of the
ship under Marine OrdersPart 4326 [nformation which must be included in the
report includes details of the shipment, mortalities for each type of anima and

207 EC (Animals) Orders5.01,5.02 and 5.04

208 EC (Animals) Order 5.07(3)

209 EC (Animals) Order 5.07(4); the officer must within 14 daysafter he or shecompletesthe audit givecopiesof
the report to the Secretary and to the operator of the registered premises, the veterinarian or exporter audited:
Order 5.07(5)

210 Section 9E EC Act, in relation to the undertaking by accredited veterinariansand of the activitiesof exporter,
both inand in relation to approved export programs

211 appointed by the Secretary of DAFF: section 49 AMLI Act

212 section 34 AMLI Act

213 sections35and 37 AMLI Act

214 sction47 AMLI Act

215 section 51 AMLI Act

216 MO43 Order 19 providesthat the master of aship must makeareport in writing to the Secretary of DAFF
and the Manager, Ship Inspections, AMSA, in the form set out in the Orders
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action taken by the Secretary in relation to the export asaresult of the reporting by
the master of the ship. Inspection of reports available on the AQIS website
indicatesthat the only recorded “action taken” iswhere AQIS decidesto conduct
aninquiry into ahigh mortality incident voyage. Thisisinadequate. There should
be detailsof any action taken and in particular sanctions against personsresponsible
for breachesof licenceconditionsor other legd requirements.

4109 There is no legidative requirement that AQIS must conduct an
investigation of voyagesin which mortality exceedsthe relevant reportable leve of
ASEL. However, AQIS appears to have adopted a procedure of carrying out
investigations of voyages where the reportable leve is exceeded in a particular
consignment (there may be more than one consignment on avoyage). Even so, it
appearsthis procedureisnot consistently followed, asAQIS did not do reportson
the “high mortality” shipments in 2005 (of which there were 5, according to the
report tabled in the federal parliament).?” It has made some versions of reports
availableon itswebste. However, thosereportsdo not appear to correspond to the
original reports (contrary to the statement on the AQISwebsite, whichisthat “full
reports’ areavailable) 28

Application of sanctionsfor breachesof the Commonwealth legidation

4.110 A curious aspect of the legidative scheme based on the EC Act and the
AMLI Actisthat thefocusof regulation and applicablepenaltiesison the holder of
the export licence (ie the exporter). Sanctions are available against some other
participantsin the liveexport process, for examplethe holder of the registration for
registered premises (although it is unclear whether compliance with ASEL is
uniformly arequirement) and the accredited veterinarian. Key participantswho are
not the subject of requirements and sanctions under the legidative scheme are the
owner of the animals (given that ownership usudly transfersfrom the exporter to
the importer oncethe animalsareloaded on board ship), the owner of the ship, the
master of the ship and the on-board stockperson. It isdifficult to understand why
these persons, whose behaviour and actions (or failureto act) can clearly result in
wefareproblemsfor the animalsconcerned, are beyond the reach of the legidation.

4111 There is no doubt that the legidative scheme, focused as it is on
respons bilitiesimposed on the exporter, isvirtually impossblefor the exporter to
comply with, particularly regarding the care of animalson board ship. In fact this
waspart of the focusof the defenceof the exporter Emanuel Exports Pty Ltd in the
Al Kuwait trid. In that case, counsd for the defencenoted that satisfaction of the
exporter's obligations under the Commonwedlth legidation would be difficult,

217 AQIScommunication to AnimalsAustraliaon 20 November 2007

218 Seehttp://www.daff.gov.au/_data/assets/pdf_file/0006/449223/investigationssummary.pdf. Copiesof the
origina reportsobtained by AnimalsAustraliaunder the Freedomof | nfor mation Act show that the reports
published on the AQI Swebsite havehad significant i nformation removed.
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giventhat (evenif the stockman were employed by the exporter), the sheep would
be owned by another party, and the captain of the vessd would not be under the
control of the exporter.?® Thisrepresentsamajor flawin the legidation.

4112 In recent yearsmortalitieson liveexport shipmentshavedecreased. Overall
mortality in 2007 wasabout 0.9%for shegpand under 0.2%for cattle. Thiseffectis
probably due in part to the application of the “heat stress modd” to determine
loading dendties. Thismode (someof whichisbased on observationsof changesin
the physiology of sheep and cattlein responseto increased temperature, but most of
which isarbitrarily-based) alowsfor increasing space dlocation to compensate for
increasing ambient temperature (which will particularly occur when animals are
shippedto the Middle East during the northern hemisphere summer).

4113 Andydsof AQIS reports of “high mortality voyages’ which have been
obtai ned?? indicatesthat breachesof ASEL Standards (and hencethe conditions of
the export licence) are commonplace?

For example, in January 2006 there was a report on a shipment of goats from
Geraldton to Malaysa Mortdity in one consgnment was 5.93%. The report
showsthat the following ASEL Standardswerebreached:

« animals were not identified to property of origin (ASEL 1.3: livestock
sourced for export must beidentifiedto the property of source);

+ underweight animals were loaded — on board weight estimates indicated
someanimalswith weightsaslow as 18kg (ASEL 1.12: goat kidsmust have
aliveweight of morethan 22kg);

« 23 animasdied on board ship prior to leaving Geradton; the departure
wasdelayed at least 7 daysbecauseof “commercia problemswith the letter
of credit”. Thisisprobably abreach of acondition of the export permit (it
isacondition of apermit that the animasto which it appliesmust leave
Austraiawithin 72 hoursafter it isgranted: EC (Animals) Order 2.59(6)).

The report recommended various actions, dl reflected aschangesin the conditions
of the NOI and CRMP for future exports by the relevant exporter. Thereisno
mention of any other action.

On another voyage (from Devonport in February 2006 to the Middle East), the
exporter (Roberts Limited) allowed sheep to be loaded on board ship which were

219 SateSolicitorsOfficev Daws& OrsPerth MagistratesCourt matter FR9975-7/05;10225-7/05, Crawford M
(transcript of proceedingson 13 February 2007, page88)

220 by AnimasAustraliaunder Fresdomof | nformation legidation and availableon the AnimasAustraiawebste
at www liveexport-indefensiblecom/foi_reports.php

221 Analysesof possblebreachesof ASEL identifiedin the AQISreportsareat
www.animalsaustralia.org/media/foi/
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suffering from “pink eye’ (infectious keratoconjunctivitis). The report on this
incident noted that “sheep entered the registered premise (sic) that did not meet
the ASEL standards’. There wasa subsequent widespread outbreak of the disease
aboard ship. The occurrenceof pink eyeislisted asone of the criteriafor rejection
of animals for export in Standard 1.7 of ASEL. There was clearly inadequate
management of the outbreak, becausethe crew were engagedin managing problems
with the cattle which werea so on the samevoyage. Thisisabreach of Standard 5.7
of ASEL (any livestock identified as being sick...must be given prompt treatment,
transferred to ahospital pen...or euthanased). Furthermore, the report noted that
“fodder had to berationed at the end of the voyage'. This appearsto bein breach
of Standard 4.14, which saysthat suitablefeed to satisfy the energy requirements of
the livestock for the duration of the voyage(plus reservesequivaent to afurther 3
daysrations) must be available. It appears that no action was taken against the

exporter regardingthisvoyage.

4114 There are many other exampleswhich indicate that the responseof AQIS
to breachesof licence conditions by exportersisnot to apply sanctions, but to seek
to imposeconditionsfor future voyages through the NOI and CRMP. However, it
isextremdy difficult to establish which if any actions have been taken by AQIS, as
the body does not publish details of actions taken against exporters, holders of
registration in respect of registered premisesor accredited veterinarians, asaresult
of its investigations. Even so, when AQIS has been forced to make statements
about whether sanctions have been applied, it isapparent that they havenot. For
example, in avoyageon the MV Maysorain October 2006, on which there were
247 deaths out of 7,805 cattle shipped, the AQISreport (again not published, but
obtained under Freedom of Information legidation) indicated that the accredited
vet |eft the ship beforeit had arrived at the last port of discharge. Thisisaclear
breach of ASEL Standard 5.1. Senator Kerry O'Brien in Senate Committee
hearingson 24 May 2007 asked the A QI S representative whether any sanctionshad
been taken against the licence holder. The responsewasthat the matter had been
"discussed with the exporter” and that "additional arrangements were put in
place'?? It therefore seemsthat no sanctionswereapplied. Theclearimplicationis
that AQIS regarded compliance with this Standard as being of relatively little
importance.

4115 Thus, notwithstanding the post-Keniry legidative changes, it appearsthat
there remainsin AQIS a culture of not applying sanctions against exporters (or
others responsible) where there are breaches of the law in relation to live export.
The responseseemsto beto try and prevent future or further breachesby imposing
additional conditions on exporters for future shipments. Thus, of 10 live export
voyagestransporting sheep (the voyageswerein the period between January 2006

222 Senate Hansard Standing Committee on Rural and Regiond Affairsand Transport 24 May 2007, 159
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and November 2007) which had exceeded the 2% mortality “trigger point”, the
responseof AQIS in 7 of those casesswasto impose additional spacerequirements
beyond thosein ASEL on the next voyageof the exporter concerned 22

4116 In May 2008 AQIS sought to formalise this approach, which until then
had been adopted on acaseby casebasis In an “Export Advisory Notice’ it stated
that 15% additiona spacewould be required for sheep carried on doubletier open
deck vesssgoing to variousdestinationsviathe Persian Gulf, while 10% additional
spacewould berequired for voyagesto severd destinationsviathe Red Sea®* These
requirements have been imposed by way of conditions on the relevant NOI and
CRMP, under Order 2.44(4) of the Export Control (Animals) Order 2004. Two
exporters, Livestock Shipping Services Pty Ltd and Emanue Exports Pty Ltd
(which operate the vesselsMaysoraand Bader 111 — Livestock Shipping Servicesand
the Al Shuwaikh and Al Kuwait — Emanudl), together with importers and owners
of feedlots, commenced an action in the Federd Court challenging the vdidity of
the conditions, under the Administrative Decisions (Judicial Review) Act 1977
(Cth).2»

4117 One badsfor the challengeisthat it wassaid that the impostion of the
conditionswasclaimed by AQISto be based on voyagesof the Maysoraand the Al

Shuwaikh in the period between May 2007 and October 2007 in which the
mortality “trigger point” of 2% was exceeded. However, AQIS initiates
investigationswherethe “trigger point” isexceededin aconsignment, rather thanin
ashipment. There may bemorethan one consgnment in ashipment (iemorethan
one exporter may put sheep onto a ship). ASEL 5.11 refers to a “shipboard
mortality rate’, which isdefined by referenceto the number of the relevant species
loaded on the ship. Thereisno referenceto numbersof animalsin aconsignment.
Thus, the clam was that the reference to consgnments was an irrelevant
consideration which should not havebeen taken into account. Furthermore, it was
said that there wasno or insufficient evidencethat stocking density wasin any case
related to mortdity. It isimpossibleto comment on this, given that the details of
the " heat stressmodd” arenot publicly available.

The action was discontinued on 23 September 2008. The appearance on 25
September 2008 on the AQIS webste of a sgnificantly watered down "Export
Advisory Notice' suggeststhat AQISredisedit wasnot goingto winthe case.

All of this raisesagain the question of why AQIS has not prosecuted exportersfor
licence breaches (as opposed to using this regulatory approach involving NOI and

223 seethe DAFF webdteat http://www.daff.gov.au/_data/assets/pdf_file/0006/449223/mortality-
investigations-summary.pdf

224 seethe discusson concerning conditions of the Notice of I ntention above

225 Hijaz & GhoshenColLtd & OrsvRead& OrsFederal Court caseWAD 146/2008 (Perth Registry)
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CRMP conditions).

4118 This generdly unsatisfactory position is reflected in the fact that the
Primary Industries Ministeria Council has been advised by LESAC that RSPCA
Austrdia (a member of LESAC) would not endorse Verson 2 of ASEL until
“concerns about lack of enforcement, complianceand penaltieswere addressed and
resolved" 22

Satelaws
4119 Severd provisons of State laws relating to animal cruelty and animal
welfarehavethe potential to apply to one or more of the stagesof liveexport.

If state laws are applicable, they apply in “Commonwedth places’ (such as ports
which are Commonwedl th property) by virtue of application of the Commonwesalth
Places(Application of Laws) Act 1970 (Cth).2” Foreign shipsin loca territoria
waterswill also be subject to local lawsby virtue of article 27 of the United Nations
Convention on the Law of the Seg, which came into force in Austrdia on 16
November 1994. The geographica reach of alocd Australian state or territory law
is governed by a co-operative scheme based on the Crimesat Sea Act 2000 (Cth)
and state and territory counterparts. This hasthe effect of extending the relevant
locd legidation to a distance of 200 nautical miles offshore from the state or
territory, or the outer limit of the continental shelf, whicheveristhe gregter.

4.120 Itisafactthat putting liveanimassuch assheep and cattle onto aship and
despatching them on a vayage which may last severd weeks puts an individua
animal in aconsignment at an increased risk of harm (compared, at least, to the risk
of harm involved in, say, transporting the animals from a farm to a sdeyard or
eventudlyto an abattoir). It islikelythat the harm will eventuate when the animals
are outside the geographical area over which state and territory laws ostensibly
operate. The first question, therefore, iswhich provisonsof any relevant state law
may prohibit putting the animals onto a ship, knowing that act increases the
likelihood that an anima amongst the group will suffer harm. Animals are not
exported from portsin New South Wales, so the relevant legidation in that State
will not be considered.

Relevant legidation may be:

4121 Tasmania
Section 7 of the Animal Welfare Act 1993 (Tas) says"“aperson who hasthe care or
charge of an anima must not use amethod of management of the animal whichis

226 RSPCA advised LESAC — Primary IndustriesMinisterial Council Record and Resolutions of meeting of 24
November 2006, 104 (at www.mincosgov.au/_data/assets/pdf_file/0016/316095/pimc_res 11.pdf
227 seeCameronv The Queen[2004] WASCA 16
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reasonably likely to result in unreasonableand unjustifiablepain or sufferingto the
anima.” The phrase”method of management” isnot defined. The Oxford Concise
English Dictionary??® says that the definition of' “manage’ includes “maintain
contral...over (an...animal)”. section 8 of the Act says(relevantly) “aperson must
not do any act, or omit to do any duty, which causes or is likdy to cause
unreasonableand unjustifiablepain or sufferingto ananimal.” The section goeson
to say apersonisguilty of an offenceunder the subsection if the person (relevantly)
“overloads or overcrowds an animal...or...conveys an anima in a manner...or in
circumstancesthat subjects or subject it to unreasonable and unjustifiable pain or
suffering”. Section 9 makesit an offence (aggravated cruelty) to do any act or omit
any duty referred to in section 8 which resultsin the “ death or serious disablement
of ananima”.

Arguably section 8 (and 9) of the Act may apply in the context of liveexport, and
section 7 may apply (depending on the view a court would take of the meaning of
“method of management” and whether that viewwouldincludeexport on aship).

4122 South Augtralia

There is a curious situation here. The Animal Welfare Act 1985 contains no
provison which could be sad to relate to live export of animas in the way
described. However, regulation 10 of the Animal Welfare Regulations2000 says“a
person described in an entry in Schedule 2 must, in carrying out an activity
describedin that entry, ensure compliancewith the code of practice specifiedin the
entry — Maximum penalty $1,250". Item 7 of Schedule 2 is the Model Code of
Practicefor the Welfare of Animals, Sea Transport, Austraian Agricultural Council
(1987), as amended from time to time. It appearsthat this document may never
havebeen amended, soisstill current.?® That being S0, somerelevant requirements
inthiscodeare:

11. In order to minimise the risk of digestive upset and loss of appetite, animals
should receive a period of pre-conditioning during which they are progressvely
introduced to the ration and feeding regime used on the livestock vesd. The
period should be of sufficient duration to ensure al animalswhich are loaded on
the vesd arefully adapted to the shipboard diet.” (emphasisadded). Appendix 3 of
the Code specificaly refers to sheep which are “shy feeders’ (ie suffering from
inanition) and the need to condition them to shipboard feed (periods of morethan
14 daysare mentioned). It appearsthat, regardiessof the duration or distance of
the voyage(ie whether the ship leavesSouth Australian jurisdiction), this provison
will be breached if animasareloaded which are not fully adapted to the shipboard
diet. Giventhat it iswel established that many sheep will inevitably suffer from
inanition on avoyage (because of failureto adapt to the shipboard diet), it isvery

228 10th Edition, 1999
229 seethe PIM C websiteat www.mincos.gov.au/publications
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likelythat liveexport of sheepfrom South Australiawill breachthisprovison.

4,123 Victoria

Section 9(2)(c) of the Prevention of Cruelty to Animals Act 1986 says“a person
who...doesor omitsto do an act with the result that unreasonablepain or suffering
iscaused or islikely to be caused to an animal...commitsan act of cruelty upon that
animal and is guilty of an offence’; subsection (b) isin smilar terms regarding a
person who “loads, crowds or confines’ and anima and subsection (d) smilarly
refersto a person who “drives, conveys carriesor packs’ an animal. If that act
resultsin the death or seriousdisablement of the animal the person commitsan act
of aggravated cruelty 20

4.124 Queendand

Section 18(1) of the Animal Careand Protection Act 2001 says" aperson must not
be crud to an animd”, while subsection (2) defines crudty to include:
“[...transporting an animd]...without appropriate preparation...or when it is unfit
for the...trangport...”. This would seem to apply to an animal suffering from, for
example inanition or sdmonellosis which is nevertheess loaded onto a ship for
export. That anima could be said not to have* appropriate preparation”, or could
besaidto be*“unfit for transport”.

4125 WesternAugtralia
Section 19 of the Animal WelfareAct 2002 says(rel evantly):

(1) A personmust not becrud to ananimal;

(3) ...apersonin chargeof an animal iscruel to an animd if theanimd...

(a) istrangported in away that causes, or islikely to cause, it unnecessary
harm;

(b) isconfined...inamanner that...causesor islikelyto cause, it unnecessary
harm; (d) isnot provided with proper and sufficient food or water.

Relevant definitions in section 5 are: “harm” includes injury, pain and distress
evidenced by severe, abnormal physiologica or behaviourd reactions; “person in
charge’ means (a) the owner of the animd, (b) a person who has actud physica
custody or control of the animal, (c) if the person referred to in (b) isamember of
staff of another person, that other person, or (d) the owner or occupier of the place
or vehiclewherethe animd isor wasat the relevant time; “saff”, in relation to a
person includes(a) al the peopleworking for or engaged by that person whether as
officers, employees, agents, contractors, volunteers or in any other capacity, if the
person is a body corporate, its directors, secretary and executive officers and
“vehicle’ includesaship.

230 Section 10.
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The application of the Western Austrdian Animal WelfareAct to livesheep export
was the subject of the prosecution in the Al Kuwait case, in which exporters
Emanud Exports Pty Ltd and two of its directors were prosecuted for breach of
section 19(1) of that Act. %3¢

4126 Territorial issues

Statutory provisons in some of the jurisdictions may be relevant to determine
whether eventswhich occur during aliveexport voyage(but beyond the immediate
reach of a State's jurisdiction), with detrimental anima welfare results, may come
within the reach of the crimind law of that jurisdiction.

Relevant provisonsare:

South Australia: Section 5G of the Criminal Law Consolidation Act 1935 requires
that there beanecessaryterritoria nexus. Thisexigsif an dement of the offenceis
or includesan event occuringin the State.

Queendand: Section 12(2) of the Criminal Codeprovidesfor jurisdiction if dl the
acts or omissons which occur would constitute an offence in Queendand if they
wereto occur there and one of the actsor omissionstakesplacein Queendand.

Western Austrdia Section 12 of the Criminal Codesaysan offenceiscommitted if
at least one of the dementsoccursin the State.

There are dso severd common law tests for determining whether territoria
jurisdiction exists®2

I nconsistencybetween Stateand Commonwealth laws

4,127 Thekeyfindingin the Al Kuwait cas#® wasthat the relevant section of
the Western Australian Animal WelfareAct 2002 (at least asit related to the charge
proven — that of transporting particular groups of sheep in away likely to cause
unnecessary harm) wasinvalid by virtue of operational inconsistency betweenit and
the Commonwedlth legidative scheme which sanctions live export, pursuant to
section 109 of the Commonwed th Congtitution.

Section 109 of the Commonwedth Conditution says“When a law of a State is
inconsstent with a law of the Commonwesdlth, the latter shal prevail, and the
former shall, to the extent of theinconsistency, beinvalid.”

231 Footnote 233 below

232 C Ddlitt, BFisse& PKeyzer Territorial and Extraterritorial Jurisdiction(Chapter 5, Volume9) The Lawsof
Australia. Sydney: Thomson Lawbook Co.

233 Department of Local Government & Regional Development v Emanue ExportsPty Ltd & Ors(Perth
MagistratesCourt, per Crawford M, in which judgment washanded down on 8 February 2008) — seeChapter
8
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The High Court has developed three tests to determine whether there is
“inconsistency”:
1. If itisimpossibleto obey both lawsat once; that is, if one law forbidswhat
another law requires?
2. If one law purportsto confer alegd right, privilegeor entitlement that the
other law purportsto takeaway or diminish;
3. If the Commonwedth Parliament has expressed an intention to “cover the
fidd".

4128 The first two of these tests establish a “direct” or “operationa”
inconsstency. The third has been described as establishing an “indirect”
inconsistency. An indirect inconsistency may arise, for example, where both a
Commonwedth and a State law proscribe certain forms of communications by
telephone and as a result, a particular sort of communication may be unlawful
under both piecesof legidation. In thiscircumstance, the two lawsarenot in direct
conflict. However, if the Commonwedth, by passng the relevant act, has evinced
an intention to legidate in the fidd of telecommunications (under the express
power conferred by section 51(v) of the Commonwedth Constitution), thereisno
room for any State law to operate in the same area or “fidd’. The State law is
invalid, not because it is directly in conflict with the Commonwedth law, but
becauseof the impliedinconsistency.

Regardless it isinstructiveto note the warning concerning the application of these
“tests’ given by Kirby Jin APLA Ltd v Legal ServicesCommissioner (NSW): 2%

“[flhis court has repeatedly emphassed the danger of devating judicial
explanations of legal tests to a status where they risk replacing the texts
themsdves. It is not permissble to over+efine the condtitutional conoept of
“incondgency’. Thereareno rigid judgemade categoriesthat define when an
incongstency does, or doesnot, ariseunder s109 of the Condtitution. In every
casg, it ishecessaryto asoertain the operation of the federal 1aw; then to ascertain
whether the operation of the state law, as interpreted, would alter, impair or
detract fromthat operation; and then to makea judgment and reacha condluson
as to whether the condtitutionally impermissible alteration, impairment or
detractionhasoocurred."®

What isthe“law of the Commonwedth’?
4.129 In determining whether there is“inconsistency”, one must, asindicated by

234 egR v BrishaneLicensngCourt; Ex ParteDaniell (1920) 28 CLR 23

235 (2005) 219 ALR 403,476

236 SeeadsoMajik MarketsPty Ltd v Brakeand ServiceCentreDrummoynePty Ltd (1991) 102 ALR 621, 627 per
Kirby P and referencesin that caseto similar commentsin Ansett Transgport Industries(Operations) Pty Ltd v
Wardley(1980) 142 CLR 237
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Kirby Jin the APLA case, “ascertain the operation of the federd law”. However, a
necessary first step in the exercise of establishing if there is inconsistency is to
establish which of any relevant statutes, regulations, orders and instruments are
“lawsof the Commonwedth”.

The statutes, regulations, orders and other instruments involved in regulating live
export (insofar asanimal health and welfare are concerned) arethe AMLI Act and
the EC Act and their subordinate legidation, and ASEL. The Navigation Act and
its associated orders no longer ded with severd matters relating to health and
wefare of animals aboard ships®’ Marine OrdersPart 43 (Issue 6) currently in
force are concerned with matters primarily relating to the safety of those on board
ship and the maintenance of servicesfor livestock aboard ship.

4130 What are“lawsof the Commonwedth” for the purposesof section 109 of
the Commonwedth Condtitution? The Commonwealth of Australia Constitution

Act 1900 says(in section 5) “ThisAct, and all lawsmade by the Parliament of the
Commonwedth under the Constitution, shall be binding on the courts judgesand
people of every State and of every part of the Commonwedth, notwithstanding
anythingin the lawsof any State...”. In Jerger v Pearce?®® the words“ under the law
of the Commonwedlth” (as used in the Commonwealth Naturalization Act

1903-1917) were held to mean “under alaw passed under the legidative authority
of the Commonwedlth.” The High Court considered thisissuein Airlinesof NSW

Pty Ltd v New South Wales?® Taylor Jconsidered whether Air Navigation Orders,
Aeronautical Information Publications and Notices to Airmen published by the
Director-Genera of Civil Aviation under the Regulations made under the Air

Navigation Act were “laws of the Commonwedth”. Without giving reasons, he
held they were not, “in spite of the fact that non-compliance with instructions or
directions so given may constitute an offence under the Regulations” MenziesJ
agreed with the proposition that administrative directions “do not in themsdves
congtitute laws of the Commonwedlth for the purposes of s 109 of the
Condtitution” In R v Foder; Ex Parte Commonwealth Searmship Owners
Asodiatior? the High Court said “lawsof the Commonwedth” were “lavs made
under the legidative powers of the Commonwedlth directly or indirectly.”* This
would not exclude aregulation made pursuant to statutory authority.22 Mahoney

237 SeeExplanatory NotesMarine OrdersPart 43 Issue6 (at http://www.comlaw.gov.au)

238 (1920) 27 CLR 526

239 (1964) 113CLR1

240 (1953) 88 CLR 549, 556

241 Seeaso Spratt v Hermes(1966) 114 CLR 226, 246, per Barwick CJ: “the expresson embracesevery law made
by the Parliament whatever the constitutional power under or by referenceto which that lawismadeor
supported” and Lamshedv Lake(1958) 99 CLR 132, 148 per Dixon CJ

242 seeSankeyv Whitlam (1978) 21 ALR 505, 519 (per GibbsACJ), concerning the interpretation of the phrase
inthe CrimesAct
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JAin Majik Market$* said a“law” included “ thingshaving asubordinate legidative
operation.” In Ansett Trangport Industries (Operations) Pty Ltd v Wardleyp*
Wilson J said that a document, while not a “law of the Commonwedth” may
neverthelessbe considered when determining whether inconsistency arisesbecause
the document “ derivesitsforce’ from aCommonwealth law.

4131 Perhaps a clearer view of the meaning of the phrase can be gained by
considering the intention behind the section. It would seem reasonable to think
that when the drafters of the Conditution sought to make “laws of the
Commonwedth” preval over inconsistent State and Territory laws, the intention
washot to alow rulesor directionsof lega force, but not scrutinised by Parliament,
to havethat effect. The Second Reading Speech for the Legidativel nstrumentsBill
(2003) isinstructive. 1t saysthe Bill concerned “lawsthat are made under a power
ddegated by Parliament” and that it providesfor “enhanced parliamentary scrutiny
of legidative instruments’ which would be “amajor enhancement of parliament's
ability to viewlawsmadeby the executive.”>> A modern High Court may therefore
take the view that the key determinant of whether a document is a “law of the
Commonwedth” iswhether or not it issubject to scrutiny by the Parliament.

4132 The Legidative Instruments Act 2003 applies to instruments which
determine or dter the content of the law (rather than applying the law in a
particular case) and has the direct or indirect effect of affecting a privilege or
interest, imposing an obligation, creating a right, or varying or removing an
obligation or right (as contrasted with an instrument setting out an administrative
decison). In any case an instrument registered under the Bill istaken, by virtue of
that registration to be alegidativeinstrument.2 Part 5 of that Act providesthe
mechanismsfor Parliamentary scrutiny of legidativeinstrument.

4,133 Clearlythe AMLI Act, the EC Act and the Navigation Act are“lawsof the
Commonwedth”, as they are directly made by the Commonwedth Parliament
under the trade and commercepower of the Commonweath Congtitution. The EC
(Orders) Regulations, made under section 25 of the EC Act are “laws of the
Commonwedth”, asthey are aregulation made pursuant to statutory authority, as
arethe AMLI (Export Licensng) Regulations (made under section 74 of the AMLI
Act) and the Marine Orders Part 43 (made under section425(1AA) of the
Navigation Act. The EC (Animals) Order 2004, and the AMLI (Standards) Order
2005, as they are “legidative instruments’ under the Legidative I nstruments Act
2003?*7 can probably be regarded as* lawsof the Commonwealth”.

243 Majik MarketsPty Ltd v Brakeand ServiceCentreDrummoynePty Ltd (1991) 102 ALR 621, 635

244 (1980) 142 CLR 237,282

245 Commonwedth Parliament House Hansard (2003), page 17623

246 Section 5(2)

247 Section 5 definesalegidativeinstrument asan instrument in writingthat isof alegidativecharacter that isor
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4134 ASEL doesnot comewithin the Legidativel nstrumentsAct definition of a
“legidativeinstrument”. Its adoption under the AMLI Act (whereby compliance
with ASEL isacondition of an export licence) comesabout by virtue of the AMLI

(Standards) Order 2005, which is made under section 17 of the Act. It isaso
mentioned in Regulations 13, 16, 18 and 19 of the AMLI (Export Licensing)
Regulations®®  However, section 14 of the Legidative Instruments Act 2003
providesthat alegidativeinstrument may adopt any matter contained in any other
instrument.>*® ASEL isreferenced extensivelyin the EC (Animals) Order. Section
25 of the EC Act says(rdlevantly) “an order may make provision for or in relation
to amatter by applying, adopting or incorporating, with or without modification:...
(b) any matter contained in any other instrument or writing asin forceor existing
at the timewhen the order takeseffect...” ASASEL isreferencedin various parts of
the Actsand other legidativeinstruments regulating live export and asthe EC Act
itself and the Legidative Instruments Act specificaly alow the incorporation,
adoption (etc) of instruments such as ASEL by a legidative instrument, it is
therefore arguablethat, in ascertaining the operation of the federd law in relation
to animal welfareduring liveexport, one may refer to the provisonsof ASEL.

The centra importance of ASEL in the legidative schemeisillustrated by the fact
that compliancewith ASEL isacondition of an export licenceand that breach of a
condition of an export licence (either intentionally or being reckless as to the
condition) isan offence punishableby imprisonment for 5 years?°

Testsfor inconsistency

“Cover thefidd’

4,135 Thistest wasfirst set out in ClydeEngineeringCoLtd v Cowburn®! |szacs
Jsad “If...a competent legidature expresdy or impliedly evinces its intention to
cover the whole fidd, that is a conclusve test of inconsistency where another

wasmadein the exerciseof apower delegated by the Parliament; note section 8 says* A referencein thisAct to
apower delegated by the Parliament includesareferenceto apower delegated by the Parliament to arule-
maker and then, under the authority of the Parliament, further delegated by the rule-maker to another rule-
maker"

248 Reg13: in the context of what an application for an export licencemust set out — thisincludes*how the
operationsof the business’ will comply with ASEL ; Reg 16 regardingwhat the Secretary must haveregardto
in consideringwhether to grant an application — including whether the applicant hasdemonstrated an ability
to complywith ASEL ; Reg 18: an operationsand governancemanua must beupdated if thereisachangeto
the operationsof the businessasto how therewill be compliancewith ASEL (seedsoReg 19— concerning
variationsto alicence)

249 (1) If enablinglegidation authorisesor requiresprovision to bemadein relation to any matter in alegidative
instrument, the legidativeinstrument may, unlessthe contrary intention appears, makeprovisonin relation
to that matter: ...(b) subject to subsection (2), by applying, adopting or incorporating, with or without
modification, any matter contained in any other instrument or writingasin forceor existing at the timewhen
the first-mentioned legidativeinstrument takeseffect .

250 Section 54(3) AMLI Act

251 (1926) 37 CLR 466, per IsaacsJ(at 479)
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legidature assumes to enter to any extent upon the same fidd.” In Ex parte
McLear?®2 Dixon J said the inconsistency “...depends upon the intention of the
paramount Legidature to express by its enactment, completely, exhaustively, or
exclusvdy, what shall be the law governing the particular conduct or matter to
which itsattention isdirected. When aFederd statute disclosessuch an intention,
it isinconsistent with it for the law of a State to govern the same conduct or
matter.”23  Dixon J went on to say “...it would probably be of no importance
whether each L egidaturewasdirectingitsattention to the samegenerd topic or had
dedlt with the same act or omission in the processof legidating upon two entirely
different subjects”®* In that caseDixon Jasoremarked on asituation wherethere
wasno evident intention to “cover the field” and said in that casethe Federd law
could be said to be“ supplementary to or cumulativeupon Statelaw”,in which case
“no inconsistency would be exhibited in imposing the same duties or in inflicting
different penalties”

The“rights’ test

4.136 In Clyde Engineering®> Knox CJ and Gavan Duffy J remarked on the
“cover the fidd’ test and noted it wasnot sufficient or appropriate in every case.
They said“two enactments may beincons stent although obedienceto each of them
may be possiblewithout disobeyingthe other. Statutes may do more than impose
duties: they may, for instance, confer rights, and one statute is inconsistent with
another when it takesaway aright conferred by that other eventhough theright be
one which might be waived or abandoned without disobeying the statute which
conferredit.” Inthiscontext in Victoriav Commonwealth? Dixon Jsaid “[w]hena
State law, if vdid, would ater, impair or detract from the operation of alaw of the
Commonwedth Parliament, then to that extent it isinvalid.”?”

Note that evenif the “cover the fidd’ test isnot satified, the “rights’ test may yet
be applied and if satisfied have the effect of rendering the relevant State law
invaid2®

In Ex parte McLear?® Dixon J made the following interesting comment: “if the
[Federal law] expresdy forbad shearersto injure sheep when shearing, it would not
be a necessary consequencethat ashearer who unlawfully and malicioudy wounded

252 (1930) 43 CLR 472, 483 per DixonJ

253 Seedso Victoriav Commonwealth (1937) 58 CLR 618, 630 and Telstra CorporationLtd v \Worthing (1997)
197CLR 61,76

254 seeTelstraCorporationLtd v Worthing (1997) 197 CLR 61, 78

255 (1926) 37 CLR 466, 478

256 (1937) 58 CLR 618, 630

257 SeeTelstraCorporationLtd v Worthing (1997) 197 CLR 61, 76 and asoColvin v BradleyBrothersPty Ltd
(1943) 68 CLR 151

258 TelstraCorporationLtd vWorthing (1997) 197 CLR 61, 76

259 (1930) 43 CLR 472, per DixonJ
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a sheep he was shearing could not be prosecuted under the State criminal law for
unlawfully and malicioudywoundingan anima.”

4.137 Commercial Radio Coffs Harbour v Fuller®® dedt with grant of a
broadcadting licence under the rdlevant Commonwedth Act. Operation of
broadcasting transmitters was prohibited under the Act, but the provisonsof the
Act alowed the grant of a licence, thereby exempting a licence holder from that
provison. The relevant Part provided the “machinery for the granting of licences
and to prescribe what the holders of licencesmust do to comply with the licensing
regime” It did not “purport to confer powers or authorities on the holders of
licences” Furthermore, remova of the prohibition on broadcasting by the grant of
alicenceconferred on the granteea permisson to broadcast and there was* nothing
in the Act which suggeststhat it confers an absolute right or positive authority to
broadcast so that the grantee, because he has alicence, isimmune or exempt from
compliance with State laws” The mgority?! referred with approvad to the
statement by Dixon Jin Ex parte McLean,®? saying in this case, the Act was
intended to be “supplementary to or cumulativeupon State law.” In APLA Ltd v
Legal ServicesCommissoner, 23 Kirby Jcommented on the CoffsHarbour caseand
said the finding there was no inconsistency because the federa law “...did not
address whether or not a radio licensee could construct a transmitter without
complyingwith relevant state laws”

4,138 Similarly in Ansett Trangport |ndustries(Operations) Pty Ltd v Wardley®
Stephen J, who wasamember of the mgjority, 2> pointed out that the right granted
(to terminate a contract of employment) wasnot an “absolute right”. It wasnot
“capableof exerciseregardlessof the unlawfulnessunder State law of the ground for
its exercise” This was because it contained “nothing in its quite unexceptional
wording to suggest that it should stand inviolate, unresponsive to a generd law
applicableto the community at large and directed to the prevention of some evil
practice...” Mason J% noted that casesconcerning the “rights’ test had generaly
been related to the “cover the field” test, on the ground that “direct inconsistency”
was confined to the situation in which smultaneous obedience to both lawswas
impossible®” He remarked that in a given case more than one test is capable of
being applied so asto establishinconsistency and thiswasespecialythe casewhen it
isthe giving of apermission or the grant of aright by Commonwedth law which

260 (1986) 161 CLR 47

261 Wilson, Deaneand Dawson JJ

262 (1930) 43CLR 472,483

263 (2005) 219 ALR 403,478

264 (1980) 142 CLR 237

265 at 246

266 at 260

267 Referringto O'Sullivanv NoarlungaMeat Ltd (1956) 95 CLR 177, at 182, 185 and Swift Australian Co Pty
Ltd v Boyd Parkinson (1962) 108 CLR 189, 207
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founded the claim of inconsistency. He went on to say

“if acoording to the true congtruction of the Commonwealth law, the right is
absolute, then it inevitably followsthat the right is intended to prevail to the
exclusonof any other law. A Statelaw whichtakesawaytheright isinconsstent
becauseit isin conflict with the absolute right and becausethe Commonwesalth
law relevantly occupiesthefidld. So alsowith a Commonwesalth law that grants
a permission by way of podtive authority. The Commonwealth legidative
intention which sustainsthe condusion that the permissonis granted by way of
pogtive authority also sustainsthe condusion that the positive authority wasto
takeeffecttotheexdusionof any other law.”

From this it appearsthat the “rights’ test can often be qualified by the question
whether the intention of the Commonwealth Parliament was that the relevant
provison should confer an absolute right, and thereby an immunity from the
operation of any relevant State law. This qualification represents an overlap with
the principleunderlyingthe “cover the fidld” test.

Isthereinconsi stency between the Commonwedth and Stateslaws?

4139 The Commonwedth Parliament does not have a power (ie arising from
the Condtitution) to legidatein the areaof animd welfare. That isnot to saythat it
cannot vaidly legidatein thisareaunder another head of power, provided thereisa
“sufficient connection” with that head of power 28 The trade and commercepower
has been said to permit legidation on al matters which may affect beneficialy or
adversdy the export trade of Australiain any commodity produced in Augtralia,
which may include gradeand qudity of goods, and packing and handling, aswell as
anything at al that may reasonably be considered likely to affect an export
market.?® The liveexport legidation ismade under the trade and commerce power
in the Commonwedth Conditution, so the question is whether the
Commonwedth Parliament intended it to “cover the field” on anima welfareasit
relatesto the activity of liveexport.

Coverageof anima welfareissuesin the Commonwedth legidation

4140 The AMLI Act'slongtitleis“An Act relating to the Australian meat and
livesstock industry, and for related purposes’. It provides (amongst other things)
for the licensing of the export of liveanimas This activity may be controlled by
way of directions or orders made by the Secretary of DAFF. The orders and
directions made may relate to or be incidental to matters including “carriage,
handling and storage’ of livestock. In granting an export licence the Secretary

268 seeBlackshidd T & WilliamsG (2006) Australian Congtitutional Law and Theory Sydney: Federation Press,
p778
269 O'aullivanv NoarlungaMeat Ltd (1954) 92 CLR 565, 589 per Fullagar J
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must haveregard to mattersincluding whether the applicant isableto comply with
the licence conditions and whether the applicant has been charged under or
cornvicted under a law of a State or Territory, whether the applicant has
demonstrated an ability to comply with ASEL and whether the applicant has
compliedwith the requirementsof the EC Act. One of the licenceconditionsisthe
licensee, in exporting the animals, must comply with ASEL. It is an offence to
wilfully or recklesdy breach alicence condition. An application for alicence must
be accompanied by thingsincluding an operations and governance manua for the
livestock export business setting out how its operations will comply with ASEL.
The Act requiresareport concerning liveexport voyagesto be madeto Parliament
setting out mattersincluding the percentagemortality for each typeof livestock.

The EC Act'slongtitleis“AnAct to providefor the control of the export of certain
goods and for related purposes” The Act provides that the regulations may
prohibit the export of liveanimalsfrom Australiaand sets out various provisons
which must be complied with before animals may be exported. It providesfor the
accreditation of veterinarians for the purposes of “approved export programs’
relating to live export. While there is no satisfactory definition of what such a
programis, it issaid to be “for the purpose of ensuring the health and welfare’ of
animalsexported live.

4,141 Ordersmadeunder the EC (Orders) Regulationsset out in detail the steps
to be taken in relation to live export.2© If the regulations (defined to include
Orders) prohibit export of live animals unless specified conditions or restrictions
are complied with, a person who exports animals in contravention of those
conditions or restrictions is guilty of an offence?* Failure to comply with a
condition or restriction of a“licenceor permission” isan offence?”

The Orders prohibit the export of livestock unless the exporter has a licence
granted under the AMLI Act, the exporter complies with the conditions of the
relevant “ noticeof intention” to export (NOI), the “consgnment risk management
plan” (CRMP), the permisson to leavefor loading and the export permit. The
Secretary may suspend or cancel the registration of registered premisesto protect
Austraiastrading relationship with an importing country or to protect the hedth
or welfare of animasto be exported. The Orders require that a CRMP must set
out mattersincluding relevant ASEL standardsand the exporter'splansto meet the
standards. Criteriafor approval of aNOI and aCRMP includewhether the export
complieswith ASEL and the export licenceconditions. However, compliancewith
ASEL isnot prescribed asacondition of aNOI or aCRMP or of the permissonto
leave for loading or the export permit. The Secretary may vary or cancd an

270 EC (Animals) Order 2004
271 section 8 EC Act: punishableon conviction by imprisonment for aperiod not exceeding5 years.
272 section 9 EC Act: finenot exceeding $50,000
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“approved export program” if (amongst other things) he or sheis of the opinion
that the variation or cancdlation is necessary to maintain the hedth or welfare of
the relevant livestock. Permisson to leavefor loading is granted only where the
authorised officer issatisfied of (amongst other things) that each of the livestock is
fit to undertake the proposed export voyagewithout any significant impairment of
itshedlth. The Ordersasosaythat (in effect) an exporter must makeadeclaration
to the Secretary that the exporter hascomplied with any conditionsto which alive-
stock export licenceunder the AMLI Act wassubject — thisisacondition of grant
of an export permit. Note that making a false declaration is an offence under
section 55 of the AMLI Act.

4142 ASEL representsadetailed sat of standardswhich could be saidto stipulate

requirements for the maintenance of anima health and welfare. Referencesin

ASEL whichillugtratethisare:
Standard 1 includesprohibitionson export of animalsfrom northern ports (1.5,
1.5A.1); requirementsthat animalsmust be“fit to enter the export chain”, must
beinspected on the farm and rejected if any rejection criteria(thereisalengthy
list — al but one related to animal heath and welfare: Appendix 1) are met or
“any other condition that could causethe animal'shealth and welfareto decline
during transport of export preparation (1.7); prohibitions on export if they are
emaciated or overfat (1.8), weight minimaand developmentd stage criteriafor
cattle, sheep, goats and deer (1.9 — 1.12, 1.21); prohibitions on export of
pregnant animals(1.13-1.14A); prohibitions of export of horned animals(1.15,
1.16); prohibitions on exporting sheep not properly shorn (1.19); requirement
for conditioning of goatsto handling etc (1.20); and exclusion of sick or injured
livestock.

Standard 2 saysonly livestock fit to travel must be presented for loading and the
health and welfare requirements of livestock must be addressed throughout the
wholeof the land transport phase. It includes: the need for atrave plan (2.3);
requirements for feed and water curfews (2.8); limits for water deprivation
(2.9); a requirement for preloading inspection and reection of animas
according to the criteriain ASEL 1.7 (2.11); livestock must be loaded in a
manner that preventsinjury and minimisesstress(2.13); stocking densitiesare
specified (2.14); checking through the journey that animals are fit to trave
(2.16); unloading for provison of food and water (which must also be in
accordance with state and territory legidation) (2.18); livestock distressed or
injured at unloading must begiven assistance, or euthanasedif necessary (2.20).

Standard 3 saysthat during assembly at registered premises, hedth and wefare
needs of livestock must be appropriately catered for, that livestock leaving the
premises are fit for the export voyage and animals rejected for export are
managed humanely. It dedswith mattersincluding: the maximum distance of
the registered premises from the relevant port (3.0); handling facilities which
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minimise stressand injury (3.2); protection of animals from extremes of sun,
wind and rain (3.5); facilities to ensure adequate supplies of feed and water
(3.7); stipulations relating to the type of sheep which can be exported to the
Middle East (3.9); stocking densities(3.11); inspection to ensure suitability for
export (3.13); daily monitoring of hedth and welfare (3.16); rejection of
animalsunsuitablefor export (3.17).

Standard 4 refersto vessd preparation and loading and reiteratesthat livestock
must be healthy and fit to travel and must be handled and loaded in a manner
that prevents injury and minimises stress. Travel and loading plans must
adequatdly addressanima hedlth and welfare. It includesthat: there must bea
loading plan and requirementsfor stocking density must be complied with (4.3,
4.4, 4.12); there must be sufficient personne to ensure anima husbandry and
welfareneedsare addressad (4.6); animalsmust beinspected immediately before
loading to ensurethey arefit to betransported (4.8); animalsmust beloaded in
away that prevents injury and minimises stress (4.10); there must be proper
arrangementsfor provison of adequatefeed and water (4.14).

Standard 5 dedlswith the onboard phase. It requiresthat careand management
of animas be adequate to maintain their health and welfare throughout the
voyage. Anima hedth and wefare interventions must be undertaken where
necessary to treat or euthanase sick or injured animas An accredited
stockperson is respongible for providing appropriate care and management of
the animals. Specific Standards ded with: ensuring hedth, wefareand physica
needsof animasaremet (5.1); animalsidentified after loadingassick or injured
must be dedt with appropriately (5.2); animals must have accessto adequate
water (5.5); animalsmust be regularly inspected to ensure maintenance of their
health and welfare (5.6); livestock which are sick and injured must be promptly
treated, transferred to a hospital pen or euthanased (5.7); drugs must be
availablefor treating animals(5.8); there must be a contingency plan for various
emergencies (5.10); the accredited stock person must provide daily reports on
animal health and welfareto AQIS (for journeysgreater than or equal to 10 days
— 5.12); the stock person must provide an end of journey report on the hedlth
and welfareof theanimalsto AQIS(5.13).

4143 The Marine Orders Part 43 mainly involve the design of pens and
equipment relating to transport of animalson ships. Livestock servicesmust be
properly maintained (Orders 12, 17); there must be a means of humanely killing
animas(Order 18); mortalitiesmust be reported if they exceed the notifiableleve
(Order 37);

Providing ASEL can be said to be part of the legidative scheme congtituting the
relevant “law of the Commonwedth”, it isapparent that the breadth and extent of
the statutory provisons, regulations, orders and Standards deaing with hedth and
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welfare of animas could arguably be sad as indicating an intention by the
Commonwedth Parliament to “coverthefidd’.

4.144 However, Section 5 of the EC Act says “This Act is not intended to
excdude the operation of any..law of a State or Territory insofar as that law is
capableof operating concurrently with thisAct.” Order 1.06 of the EC (Animals)
Order isentitled "Effect of Stateand Territory Laws'. It says

(1) Nothingin thisorder affectsthe operation of alaw of a Stateor Territoryif:
(a) it ispossbleto complywith both thisOrder and the Sateor Territorylaw at
once or

(b)in particular, compliancewith the Sate or Territory law will also congtitute
compliancewith thisOrder.

(2) Nothingin thisOrder, or in the Australian Standardsfor the Export of Live-
stock, is taken to require the Commonwealth, the Secretary or an authorised
officer to administer or enforceany law of a Sate or Territory or any code of
practiceor similar instrument having effectunder thelaw of a Sateor Territory.

Thereisan anal ogousprovisionin section 75 of the Trade PracticesAct 1974 (Cth),
which wasthe subject of R v Credit Tribunal; Ex parte General MotorsAcogptance
Corporatiorf’. In that case,Mason Jsaid “ A Commonwedth law may providethat
it is not intended to make exhaustive or exclusive provision with respect to the
subject with which it deds, thereby enabling State laws not inconsistent with
Commonwedth law, to have an operation..it [makes] clear that the
Commonwedth law is not intended to cover the fidd...” However, he also noted
that “leaves room for the operation of such State laws as do not conflict with
Commonwedth law.” That is, even wherethereis such aprovison indicating an
intention not to “cover the field”, there can still be “direct” inconsistency between
thetwo laws.

4.145 This provison wasdiscussed in detail in Majik Markets Pty Ltd v Brake
and Service Centre Drummoyne Pty Ltd?* per Kirby P. In this case, the statute
under consideration said (at section 8) “this Act is not intended to affect the
operation of alaw of a State or Territory to the extent that that law is capable of
operating concurrently with this Act.”  Kirby P said “[D]espite the severd
indicationsin the terms, structure and purposeof the Federal Act that it did intend
to “cover the fidd”, it isimpossibleto ignore the expressstatement of Parliament's
intention, expressed in plain terms in the provisons of the Federd Act.” He
concluded that therewasnot inconsistency of the “indirect” variety, by virtue of the
operation of section 8 of the Commonwedth Act.

273 (1977) 137 CLR545
274 (1991) 102 ALR621
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4146 The explicit statementsin section 5 of the EC Act, as expanded by Order
1.06 of the EC (Animals) Order show that, at least asfar asthe EC Act and its
subordinate legidation is concerned, the federa legidature has arguably expressed
an intention that the States and Territories animal cruelty acts should operate
concurrently with the federd act if it ispossbleto comply with both the State and
Territory legidation and the federa legidation. This view is confirmed by the
Explanatory Statement for the EC (Animals) Order. It saysthat the purpose of
paragraph 1.06(1)(b) is“to dlow State or Territory lawsto operate if those laws
impose a higher standard than this Order or the Australian Standards for the
Export of LiveStock.” However, as indicated earlier, the provisons of the
Commonwedth legidative scheme and of ASEL in particular are sufficiently
comprehensivein coverageof mattersreating to the heath and wdfare of animals
in the export process (and in particular on board ship) as to leave dmost no
situationswhereaState or Territory lawwould imposeahigher standard.

It is dso arguable that the same reasoning appliesto the AMLI Act, given that
under that Act, compliance with the requirements of the EC Act isa condition of
an export licence. Thus, the Commonwedth “legidativescheme’ can not besaidto
have been intended by the federd Parliament to “cover the field” of anima welfare
asit relatesto liveexport.

It isdifficult, therefore, to envisagewhat actsof cruelty which might breach a State
Act would not be covered by the field occupied by the Commonwedth legidation.
Perhapsdll that isleft issomething likethe deliberateinfliction of injury 275

4,147 This dill leaves open the question whether the State or Territory Act
would be invaid asaresult of “direct” inconsistency, by operation of the “rights’
test. Thereisno expressindication in any part of the Commonwedth legidative
“scheme’ governing live export that the federa Parliament intended the grant of a
live export licenceto confer immunity from the action of State or Territory laws.
However, the extensive coverage of animal welfare issues by the Commonweslth
schemedoesseemto indicatethat the intention wasthat alicenceholder shouldin
effect be immune from the operation of State laws at least where those State laws
seek to operatein areasexpresdy deat with by the Commonwedth laws(and where
the State laws do not “impose a higher standard’). In this regard there is a
difference between the Commonwedth legidation governing live export and the
legidation covering broadcasting which wasthe subject of the CoffsHarbour case?7
There the Commonwesdlth legidation wassilent on issuessuch asenvironment and
planning considerations, being concentrated on the technicd efficiency and qudity
of broadcasting services. Given that, the conclusion wasthat the Commonwedlth

275 Seetheinteresting commentary by lan Weldon (2008) Why doesn't anima protection legidation protect
animals?(and how it'sgetting worse) 1 Animal Protection Law Journal 9
276 paragraph 4.136
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Act wasnot intended to confer an immunity from the operation of the State law.
The subject of environment and planning matterswasdedt with by the Statelaw.

4.148 Findly,it isimportant to note that the legidativeschemein the Al Kuwait
case has been completely superseded by afar more detailed scheme so far asanimal
wdfareisconcerned. In particular, ALES(which applied at the timeof theincident
the subject of that case) could probably bejustifiably said not to “cover the fidd” of
animal hedth and wdfare?” Featurespresent in ASEL and which were absent in
ALESare an extensivelist of rgection criteriarelating to the health and welfare of
animalsand detailed provisions concerning the maintenance of health and wdfare
of animds aboard ship. Crawford M found that the inconsistency between the
Commonwedth and State law arosebecausethe State law purported to takeaway a
right granted by the Commonwedith law (ie grant of an export licence). Shedid
not consider the view expressadin the CoffsHarbour casethat for such aright to be
associated with grant of animmunity from the operation of State law, there had to
be an intention evident in the Commonwedlth law to grant that immunity. This
view may be mistaken, in the light of the lack of comprehensive coverageof animal
wedfare matters in ALES, which can perhaps be taken to indicate that the
Commonwedth Parliament did not intend there to be immunity from the State
laws. This view is supported by the statement in ALESthat “the anima welfare
legidation in each State and Territory specifies the mandatory anima welfare
requirements that must be met in that State or Territory.” It is aso perhaps
surprisng that Crawford M made no mention of section 5 of the EC Act (which
was in the verson of that Act as it applied at the relevant time). However,
regardless of that, Crawford M seemed to indicate that the determining factor
which in effect gave the exporter immunity from prosecution for bresch of the

277 Relevant statementsin ALESinclude:
1.3the anima welfarelegidation in each State and Territory specifiesthe mandatory anima welfare
requirementsthat must bemet in that Stateor Territory;
5. LiveCorpisto beadvised of anatifiableincident, including“ any other incident that hasaseriousadverse
effect on animal welfare(such asan outbreak of endemicdiseaseor aship running out of feed or water);
6.1.1,7.1.1; 7.5.1; 7.8.1 animalsmust not be selected for export unlessthey “...arefreefrom clinica signsof
disease external parasitesand injury”
Thereareasolimitson the export of horned cattle, pregnant cattle, horned sheep and goatsand on the weight
of animalsexported from southern portsand the weight and stageof devel opment of sheep and goatsand
shearingof sheep (6.1.3;6.1.4;6.1.7,6.8.7,6.8.8;7.1.3, 7.1.4, 7.1.5; 7.1.6; 7.1.7; 7.1.8)
6.1.6 theremust beamanagement plan to “ensureanima welfareisnot compromised during export”
6.4.3; 7.5.3theremust bedaily inspectionsof animasat an assembly depot and sick or injured animasmust be
appropriately treated and astock person must be authorised to seek veterinary adviceor destroy sick or injured
animals(6.4.4; 7.5.4);
6.4.6,6.4.7,6.8.10,6.8.12,6.8.13,6.8.14,6.8.15, 7.5.6, 7.5.7; 7.9.9; 7.9.11 there must be sufficient accessto
feedand water at feedlotsand on ships,
6.6.2; 7.7.2 animalsinjured during transport must be promptly treated or destroyed;
6.8.16; 7.9.13 aperson must beassignedto beresponsblefor animal welfare;
6.8.17; 7.9.14 veterinary drugsmust be carried on board ship;
7.9.15instructionsto the Master must “ cover the authority to humanely destroy any animal that isserioudyill
orinjured”
Thereweredsodetailed requirementsrelating to stocking density and pen area.
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relevant State law wasthat a Commonwedlth officer wasrequired by the legidation
to be (and was) satisfied of the wefare of the animas and an AQIS-accredited
veterinarian had certified the animalswere fit to undertake the export journey .27
With respect, this may not be sufficient to indicate that intention to grant
immunity.

However, it is apparent from al of the abovethat a State or Territory can not
legidate to prevent the live export of animals from the jurisdiction. Such alaw
would beinvalid by virtue of adirect incons stency between that |aw and the federal
law, notwithstanding the provisionsreferred to above?™

Concluson

4,149 The Commonwedth laws relating to live export are a complex mix of
statutes, regulations, ordersand standards. The structure of the lawisirrationa and
difficult to follow. In someregardsit isincompleteand undefined. Thisreflects,in
part, the failure to implement important recommendations made by the Keniry
Committeein the wakeof the Cormo Expressdisaster.

Much of the law isin the form of delegated legidation and many aspects of that
delegated legidation are not reviewed by Parliament. Publication of the key
standards of ASEL on agovernment department webdteisnot asatisfactory way of
making legidation availableto those interested in enforcement of it, or those who
might find themselvesthe subject of aprosecution.

Key playersin the live export chain (particularly the owners of animasonce they
are on board ship, the ship's owner and the ship's master) are under no legidative
obligations (apart from obligations of the owner and master under Marine Orders
Part 43 made under the Navigation Act, which in any case hardly concern animal
welfare).

AQIS, which in practica terms is charged with enforcing the law, has a clear
conflict of interest. It seesits role primarily as looking after the interests of its
“clients’ (that is the liveexporters).

Reporting of mortality, breachesof the law and standardsisamost entirely reliant
on industry sdf+eporting. The law does not require there be independent
observersduring the voyage- thiswasacentral recommendation of the report of the
Keniry inquiry (iethat the ship-board veterinarian be contracted to AQIS, not the
ingpector) and that recommendation hasnot beenimplemented.

278 At paragraph 193 of the reasons
279 Rv Credit Tribunal; Ex parteGeneral MotorsAcogptanceCorporation (1977) 137 CLR 545, 563 per Mason J
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Although both the industry and AQIS clamthat there istransparency concerning
the regulation of liveexport, in actuaity the opposteistrue. The information that
ismade availableis selected and edited. AQIS doesnot comply with its statutory
obligation to report actions taken against exporters. Evidence from unpublished
AQISreports suggeststhere are many breachesof liveexport licenceconditionsand
falureto comply with other legd requirements, and that sanctionsare not applied.
It seemsreasonableto assumethat thisisan indication of even more extensveand
commonplacenon-compliance. Thisviewiscertainly sustained by statements made
by counsd for the exporter in the Al Kuwait case, in which it appeared that there
were many instances in which the exporter had smply failed or was otherwise
unableto comply with the legidativerequirementsimposed by the Commonwedlth
law.

The concluson isthat the legidative and enforcement processis not working. It
appearsto the author that this situation can only beimproved by making surethat
sanctions are applied to those who break the law. This should be done by
establishing under statute a separate enforcement body with dl of the investigative
powerscurrently givento AQIS, but which iscompletely independent of AQIS. It
is adso necessary to improve the law, at lesst by fully implementing the
recommendations of the Keniry committee and preferably by reviewing the
legidation. The review should seek to rationalise the legidative scheme into one
statute and should includeinstituting parliamentary review of ASEL. It should dso
introduce lighility for persons other than the exporter who are responsiblefor the
welfare of animals aboard live export vesss including (but not limited to) the
ship'smaster, the owner of the animasand the owner of the ship.
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APPENDIX 1

Reectioncriteriain ASEL Standard 1.7 (Note: alsoin ASEL 3.17)

Livestock sourced for export must be fit to enter the export chain. Livestock sourced for
export must be inspected on-farm and any anima showing sgns consstent with the
rejection criteria below, or any other condition that could cause the animd's hedlth and
welfareto decline during transport or export preparation, must not be prepared for export.

Such conditionsincludethose shown below:

Generd requirements

Fail to meet requirementsof protocol/import permit, such assex, type, breed, tag number
Lactating animals with young at foot (Note: this does not apply to livestock being

exported by air)

Lactatinganimas

Pregnancy status not confirmed asappropriatefor journey
Systemicconditions

Emeciated or over fat

Anorexia(i nappetence)

Uncoordinated, collapsed, wesk

Unwell, lethargic, dehydrated

II-thrift
Muscul oskeletd system

Lamenessor abnorma gait

Abnormd soft tissueor bony swdlings
Gastrointestind system

Dysentery or profusediarrhoea

Bloat

Nervous system

Nervoussymptoms(head tilt, circling, incoordination)

Abnormal or aggressivebehaviour/intractableor violent
External/skin

Generalised papillomatosisor generalised ringworm, dermatophilosis

Generdised and extensivebuffaofly lesons

Generalised skin disease

Visbleexterna parasites

Significant lacerations

Dischargingwoundsor abscesses

Cutaneousmyiasis(flystrike)

Bdlanitis(pizzlerot in sheep)

Blood/dischargefrom reproductivetract (vulva/prepuce)
Head

Blindnessin oneor both eyes

Cancer eye

Keratoconjunctivitis(pink eye)

Excessvesdivation

Nasd discharge
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Coughing
Respiratory distress— difficulty breathing
Untipped sharp horns
Cattle: hornslongerthan 12cm
Buffao: hornslonger than the spread of the ears
Sheep/goats: long horns greater than one curl, except in approved NOI and CRMP
Horns causingdamageto head or eyes
Deer: hard antlerslonger than 5cm
Bleedinghorn/antler sscumps
Brokenantlers
In velvet exceeding 10 cmin length
Scabby mouth
Other
Mobswith unusua mortalitiesover the wholeperiod of pre-export isolation
Largedisparitiesin sizeor age(redraft animalsin thiscase)
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