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PEEFACE TO VOLUME V.

In this volume the editor has received the assistance (as

in previous volumes) of Mr. A. E. Randall, and has also

received assistance from Mr. Agarwala, LL.B., Barrister-

at-Law (holder of Inns of Court Studentship, 1893).

The present volume has been extended beyond the usual

size in order to complete the important topic of " Conflict

of Laws." The succeeding volume (Vol. VI.), now in the

press, will comprise the whole of " Contract."

R. CAMPBELL.
Aur/ust, 1895.





TABLE OF CONTENTS.

VOLUME V.

99

PAGB

BILL OF SALE (of Personal Chattels) ...... 1-139

No. 1. Twyne's Case
} ,

No. 2. Cooksoii V. Swire > '

No. 3. Manchestei', Sheffield, and Lincolnshire Ry. •\

Co. V. North Central Wagon Co. > . 41

No. 4. Charlesworth v. Mills /

No. 5. In re Standard INIaniifacturing Company ... .74
No. 6. Ex parte Jay, In re Blenkhorn . 87

No. 7. Ex parte Chaiing Cross, &c. Bank,

In re Parker

No. 8. Counsell v. London and Westminster Loan

and Discount Company '

No. 9. Davis v. Burton (Blaiberg, Claimant) ) -, .<,

No. 10. Thomas v. Kelly J

BLANK 140-183

No. 1. Swan v. The North British Australasian Company ) ..^

No. 2. Societe Gene'ral De Paris v. Walker S

BLOCKADE 183-197

No. 1. TheNeptunus 180

No. 2. The Betsy /
jg^

No. 3. The Columbia S

BOND (Negotiable) 197-223

No. 1. Gorgier v. Mieville ) -107

No. 2. Goodwin v. Robarts )

BUILDING CONTRACT 223-243

Thom V. Mayor and Commonalty of London . . . 223



Vi TABLE OF CONTENTS.

PAGE

GARKIEE 243-526

Skctiox I. — CoMMOx Cahriers Genp:rally.

Xo. 1. Morse v. Slue } 243
No. 2. Coggs V. Bernard >

No. 3. Lyon v. Mells 200

No. 4. Drvis v. Garrett ....... .... 273

No. 5. Skinner v. Upshaw 281

Section II.

—

Special I^imitations to Liability.

No. 0. Peek c. North Staffordshire Railway Co.
} qop

No. 7. Richardson v. Nortli-Eastern Railway Co. i

Section III.

—

Duties under Railway and Canal Traffic

Acts.

No. 8. London & North AVestern Ry. Co. r. Evershed -i

(Evershed r. London & North Western Ry. Co.) } . 350

No. 9. Dickson v. Great Northern Railway Co. }.

Section IV. — Railway Companies as Carriers of Pas-

sengers.

No. \0. iiobbs V. London and South Western Railway Co. 7 oqq

No. 11. Le Blanche v. Londun and North Western Ry. Co. )

No. 12. Blake v. Great Western Ry. Co. )

^g^
No. 13. Readhead r. ]\lidland Ry. Co. >

iVo. 14. Bergheim v. Great Eastern Ry. Co. \

No. 15 Great Western Railway Co. v. Bunch S- 464

(Bunch V. Great Western Ry. Co.) )

Section V — Measure of Damages for Breach of Con-
tract.

No. 10. Iladiey v. Baxendale 7 rr>..

No. 17. Home v. Midland Ry. Co. )

CERTIOKARl 527-547

No. 1. Anonymous, or Rex v. Saunders (or Sanders) 7 rov
No. 2. Rex r. Inhabitants of Seton ) ' '

No. 3. Rex V. Jukes 532

No. 4. Ex parle Bradlaugh 536

No. 5. Rex V. Davies 542

CHAMPERTY. 8ee Contract, Nos. 36 & 37, R. C/VoL VL

CHARITABLE TRUST 547-608

No. 1. jNIorice v. The Bishop of Durham \ ~,„

No. 2. Miller v. Rowan i

No. 3. Philpott I'. St. Georges Hospital ) -„,.

Att.-Gen. i'. Philpott >

No. 4. Mogg r. Hodges GO.")



TABLE OF CONTEXTS. Vll

FAGB

CHARTER PARTY G09-GS9

(See also Notes to No. 10 of " Accident," 1 R C.

:54G. And see " Bill of Lading," Xos. 1, 3, 4, and

5, in i K. C. p. GG5 and p. G80 et set/. ; " Contract,"

No. 43 in 6 li. C; and " Dead P^eight " and ' De-

murrage," pO!<t.)

No. 1. Newberry c. Colvin }

Colvin V. Newberry
603

No. 2. Stanton c. Kicliardson ) goj

Richardson v. Stanton 3

No. 3. Jackson v. Union Marine Insurance Co GoO

CHURCH G89-70J

Attorney-General /•. Pearson G89

CONFLICT OF LAA\'.S 703-975

(See also " Accident," No. 10, R. C, Vol. L, p. 338;

"Action," No. 2, R. C, Vol. I., p. 533; "Admin-

istration," Nos. 2 & 3, R. C, Vol. 11., pp. 5G, 78;

" Bill of Exchange," R. C, Vol. IV., p. 168 and

p. 287 et (!€(/.)

Section T. — JriusincTiox.

No. 1. Harvey r. Farnie 703

No. 2. Godard r. Gray ">

-o-

No. 3. Schibsby v. Westenholz )

Section l\. — Status and Capacity.

No. 4. Lauderdale Peerage Case •\

No. 5. Bii-twhistle v. Vardill > 747

Doe d. Birtwhistle v. Vardill J

No. 6. Abd-ul-Messih v. Farra 771

No. 7. Brook c. Brook *>

No. 8. Sottninavor v. De Barros I vq.j,
(- . , . ioo

Sottomayor v. De Barros (Queen's Proctor

intervening)

No. 9. Hyde ". Hyde and Woodmansee ) g.^..

No. 10. Brinkley v. Attorney-General )

Section IH. — Contracts Generally.

No. 11. Guepratte v. Young 848

No. 12. Lloyd r. Guibert 8G9

Section IV. — TitANsrEi: of Property.

No. lo. Canimoll i\ Sewi-ll
} o,.|

No. 14. Castrique i-. Iniri<' )

Section V. — Rkmkdiks.

No. 15. Don r. Llppniann 930

Section VI. — Territorial Waters.

No. IG. The Queen r. Keyn 910





TABLE OF EiS'GLISH CASES.

VOL. Y

Note.— The Rclixo Cases are shown by distinctive type.

PAGE

Abd-ul-Messih v. Farra . . 772
Aberdeen Couiiuercial Co. v. Great

North of Scotland Ry. Co. . . 860
Abouloff f. Oppenheimer . . 74:1,715

Admiralty, The 971
Aganoor, In re 7S2
Agra and Masterinan's Dank, Ex

parte 1G2, 207
A<?rell V. London & N. Western
lly. Co 499

Alcock V. Smith 927
Alden v. New York Central lly.

Co '
. 437

Alder v. Keighley 50i
Aldcrson r. Wliitc 53

Aldridge v. Gi-eat Western Ry. Co. 340
Allan), Ex poj-te, hi re Munday 109, 135
Allen y.-Kemble 943

V. Mercantile Marine Ins. Co. 668
Alliance Bank of Simla v. Carey . 942
Allsop V. Day 43, 68, 69
Alves V. Hodgson 863
Amalia, The 873
Amies v. Stevens .... 271, 417
Aucona v. Rogers 94, 93
Anderson v. London & N. West-

ern Ry. Co 339
Andros, /// re, Andros v. Audros . 762
Anonymous 527
Anouvmous 531
Anstr'uther v. Adair 887
Appleby v. Myers .... 228, 238
Arayo v. Currell 877
Archer v. Bank of England . . 220
Ardaseer Cursetjee v. Perozeboye

840, 841
Artistic Colour Printing Co., //; re,

Ex parte Fourdrinier .... 32
Ash, In re, Ex parte Pislier . . 31

Ashenden v. London, Brighton &
S. C. Ry. Co. . 360, 361, 367, 374

Asphaltic Wood Pavement Co., Re 82

Astou V. Heaven .... 432,

Att.-Gcn. V. Bonwens . 203, 209
V. Bowles . 586, 587,

V. Chester (Bishop) 592,

V. Davics 585, 591, 597,

- ('. Doyley . . .

- V. Lady Downing
- V. Lawes . . . .

- I'. Matthews . .

- V. Nash
- c. Parsons 589, 591,

Att.-Geu. V. Pearson
Att. G-en. v. Philpott
Att.-Gen. v. Stepney .

V. Tyndall .

V. Whitcliurcl

554

550;

596,

601

587
589

V. Whorwood 549, 555,

Austin, Ex parte

Austin V. Great Western Ry. Co. .

V. Manchester, Sheffield and
Lincolnshire Rv. Co. 293, 299,

302, 324

454
220
589
393
601,

602
539
550
573
561

5S7
597,

602
689
580
560

, 602

. 599
556.

558
531

439

301).

342

Bahia & San Francisco Rv. Co., In

re ......:... 171

Bailey v. De Crespigny .... 242

Bainbridge v. Wade 291

Baldwin v. London C & D. Ry.
Co '

. 343
Baltazzi v. Ryder .... 186, 1S7

Banbury v. Puller 541

Bank of Australasia v. Harding . 730
V. Nias . . 730

Bank of Ireland v. Evans Trustees 146,

119, 152, 135

Banks v. lloUingsworth .... 530
J^arber, In re, Ex parte Stanford 119.

126, 131, 133, 135



TABLE OF ENGLISH CASES.

PAGE

Barclay, Ex parte, In re Joyce 32, 7-^

Barkci-, In re. Ex parte Kilner . 31

Barker v. Hodgson 665
iJariiard v. Wliite, In re Barnard . 887
Bates V. Cameron & Co 524
Batsou y. Donovau . . . 261, 314
BauinwoU Manufactur Vou Carl

Sclieibler v. Furness .... 628
Baxcndale v. Eastern Counties By.
Co . 379

— V. Great Eastern By. Co. 339
V. Great Western By, Co. 377

Bazett V. Meyer 866
Beal V. Soutli Devon By. Co. 26 J, 291,

292, 361, 373
Bccher r. Great Eastern By. Co. . 500
Beck V. Evans 343, 345

Beckett v. Tower Assets Co. . . 70
Bec(iuet, v. McCartliy . . 743, 941
Beevor v. Savage 72
]>ehn V. Burness .... 637, 639
Bclding V. Bead 138

Belfast & Ballyniena By. Co. and
Londonderry & Coleraiue By.
Co. V. Keys 333

Bell V. Kennedy 776
Bennett v. P. &: 0. Steam Backet

("n. 454
Bergheini r. Great Eastern Ry.

Co. 464, 471, 473, 481, 4S6. 493,

494, 501

Berkeley v. Elderkiu 52!)

Bernstein, Ex parte 110
Bernstein v. Baxeudale . . 338, 339
Berringer v. Great E. By. Co. . . 264
Bethel'l V. Hildvard . . . 844, 840
Betsy, The '. 187
Beverlev (Mayor, &c.) v. Att.-Geii. 574,

586
Bigge V. Parkinson 452
Bianey v. Incc, Hall, &c. Co. . . 162
Bird y. Appletou .... 903, 912
Birkett v. VVliiteliaven .Junction Bv.
Co \ 447

r. Willan .... 337, 345
Birtwhistle r. Vardill 748,707,762.

763, 764, 765, 766, 767, 768, 769, 770
Biscoe V. Jackson 605
Bishop V. Beale 134
Bishop of Cloyiie r. Young . . . 554
Blail)ergh, Ex parte, In re Toomer 32
P>laihurgli v. Beckett 135
Blake ?>. Great Western Ry.
Co 431, 459, 4r,:s

P.lake V. ]\Iidland Bv. Co. . . . 504
Blakelev Ordnance Case .... 207
I'lasco v. Fleteher . 610, 657, 669, 875
Blenkhorn, In re, Ex parte Jay 87, 14
l)!e\vitt. Ex parte 531
Blight V. Page 607

PAGE

BloAver v. Great W. By. Co. . . 343
l>luett V. Csborne 447
Bodcidi;un v. Bennett . . 337, 344
Bold Buccleuijli, In re, Harmer r.

Bell . .

"
903

Boldero o. London & Westminster
Discount Co 27

Vn)\\m\A, Ex parte, In re G\h%Qi\ . 3]

In re Boper . 1(19

Bonaparte, The S79
Boson V. Sandford 217
Boucher v. Lawson 866
Boulton, Ex parte 162
Bourne v. Gatcliffe 262
Bowen v. New Yoilv Central Bail-

road Co 447
Boydell v. Drumniond .... 290
Bradburii v. Great W. By. Co. . 525
15radford Banking Co. v. Briggs &

Co. . .
.^ ifi;;

Bradlaugh, Ex parte .... 536
Brandao v. Bariiett . . . 209, 220
Brandt c. Bowlbv 525

JBranley v. SoutirEastern By. Co. . 379
Brantom v. Grilfits 128

Brass v. Maithuid 41'1

Brazier v. Polytechnic Institution . 451

Bremer v. Freeman 781
Brcmner v. Williams . . . 442, 453
Brenner, In re, Ex parte Saflfery . 95

]>ridges V. North London Bv. Co. 460

Brig- V. Bri-g "
. . 722

Brinkley ; . Att -Gen. 841, 827, 847
Bristol & Exeter By. Co. v. Collins 263

Bristow r. Secqueville .... 863

British Columbia. Sa.w Mills Co. v.

Nettleship . . . . 5n, 522, 523

British Linen Co. v. Driimmoiid 935, 942

Broadbent, In re. Ex parte Iloman 31

Brockleliurst v. Bv. Printing &
Publishing Co. '.

. . . . 81, 86

Brodie r. Jirodie 722

Brook V. Brook 783, 817, 818, 829.

830, 831

Brook V. Brook .... 785,794
Brookmau v. Wcnham .... 535

Brown v. Edgington 438, 441, 446, 637

V. Gracey 883

V. Manchester, Sheffield &
Lincolnshire Bv. Co. . 118, 340, 341

V. Yeall 549. 551, 553. 555, 556,

559

Buchanan v. Bucker, 738, 903, 914, 940,

941

Buckmaster v. G. E. Bv. Co. 399.

426

JBullock V Caird 944

Bulmer r. Hunter 72

Buiiburv r. Fidler 511

Bunch / Great "W. Ry. Co. . 471



TABLE OF ENGLISH CASES. XI

Biirges V. Wickliam . . 44-5, 447, 038

Burke v. South Eastern llj. Co. . 264
Bums V. Cork & Baudon lly. Co. 445,

456
l^urrougiis v. Jamiiieau .... 866
Burrows v. Jemiuo S66

Burton v. Piukerton 388

Busbv, Case of 568

Butcher v. London & S. W. Rv. Co. 461),

470, 4S1, 483, 486, 493, .500

Butler r. Freeuian . . . 803, 827
Butterworth, In re, Ex parte Russell 2S

Buvot V. Barbut ... . . 953
Buxton V. North Eastern R}'. Co. 447
Bjerley v. Brevost 68

Cahill V. London & N. W. Ry. Co. 334
Calvert v. Thouias 136
Calvin's Case ....... 755
Cammell r. Sewell 891, 879, 880,

'Jij;;, 907, 915, 917
Campbell v. Tlall 826

V. Stciner 939
Cann, In re., Ex parte Hunt . . ]09
Carlon c. Keaealy 106
Carpenter v. Deen . . . Ill, 132
Carr v. Aerauian 91

V Laueashire & Yorkshire Rv.
Co. 290, 300, 302, 30 L 319, 324, 342

Casson i\ Churcliley 31
Castrique c. Imrie 899, 729, 732, 733,

742, 928
Castrique v. Page 119
Cavan v. Stewart 744
Challinor, Ex parte, In re Rogers 101,

110
Chamberlain v. Napier .... 887
Chamberlayne v. Brockett . . . 605

Champuey v. Davy ...... 605

Chaplin, Ex parte. In re Sinclair . 2S

Chapman, In re. Ex parte Johnson 109
Chapman v. Great W. Rv. Co. . 262

V. Knight .
.

. . 13, 32

Chapyjle, /n 7V, Ex parte Tzird . 31

Charing Cross Bank. Ex parte.

In re Parker . . . 99, 110, 132
Charleswortb r. Mills ... 56
Chartered Mercantile Bank of India

f. Netherlands India Steam Navi-

gation Co 885, 890
Chippendale v. Lane. & Yorks. Bv.

Co. 271, 299, 342
Christie, Case of 568
Christie v. Griggs .... 412, 454
Christina Margaretha, The . . . 196

Clark V. Wellington 530
Clay V. Willan 341
Cleaver, In re, Ex parte Bawlius \i\).

135

PAGE

Clegg V. Levy 863
Clements v. Mathews . . . . 133
Clipsham v. Vertue . . 638, 656, 657
Close, Ex parte, In re Hall . 71, 73
Clugas V. Penaluna 804
Coates V. Mackillup, In re llol-

burne 605
Cochrane I'. Eutwislle .... 132

V. Matthews . 43, 55, 68, 69
r. Moore .... 28,71

Coggs r. Bernard 247, 262, 2(T4, 265,

340, 448, 466
Column ('. Higgins 110

V. South E;is!cni Rv. Co. 469,

885
Colepcpj)er v. Good 262
Coles r. Bank of England . . . 149
Collard v. South Eastern Ky. Co. 524
Collins, iJa; />«r/e, //I ?•,? Lees . . Ill
Collins V. Bristol & Exeter llv. Co. 263

r. Martin . . . 199,209,220
CoUiss V. Hector 887
CoUver i'. Isaacs 120
Colonial Bank v. Cadv . . 181, 927

0. Whinney . . . 180
('. Willan . . . 540

Columbia. The 194
Colvin V. Newberry . . 622, 629
Coinpton V. Bearcroft . . 792, 794
Conclia V. Concha 927
(!]onning, Ex parte. In re Steele . 32
Connolly v. \V'oolrich .... 844
Consolidated Credit Cor])oration v.

Gosney 135
Constable v. Cloberrie . . . . 643
Conway v. Beasley 720
Cook, In re. Ex parte Izard . . 31
Cook V. Ducken field 551

('. Walker 2S
Conke ('. Taylor 133
Cookson V. Swire . . .10. 26, 70
('i)oper. Ex parte .... 43, 55, 69,

Cooper V. Cooper 802
Cope V. Doherty 962
Copin V. Adamson 744
Corbyn v. Ereneli . . . 549, 555, 604
Cory V. Thames Ironworks Co. . 512
Cottingliam's Case 741
Counsell r. London & West-
minster Loan & Discount
Co 104. Ill, 132

Countess of Salop's case . . . . 250
Cowan's Hospital, Case of . . . 571
Cowburu, In re. Ex parte Firth . 110
Cox V. Davie 604

Hakes 84
Craigdallie v Aikman .... 700
Cyaw'coxw, Ex parte 43
('rawcour ly Salter 70
Creilit Co. v. Pott 10!)



Xll TABLE OF ENGLISH CASES.

Cresswell v. Cresswell .... 60i

Crichton v. Griersou 505 //., 566, 567,

570

Crofts r. Waterliouse . . 432, 451

Croucli V. Credit Eoncier 206, 210, 216

V. Great Western Ry. Co. 263

Londoa & N. W. Ry. Co. 293

Crush V. Turner .... 118, 119

Culley, In re 542, 546

Cumberland (Inhabitants) v. Rex 547

Cuniniing v. Prescott 163

Curlins: v. Lonsr 284

Daglish, Ex parte, In re "Wilde 32, 73

Dahl V. Nelson 687

Dakin v. Oxley 873
Dalgleish v. Hodgson 912

DaUiousie (Countess) v. M'Dowall 761

Dairy niple v. Dairy uiple .... 827

Dalton V. James 606, 607

Daniel v. Metropolitan Ky. Co. . 474
Davidson's' Settlement Trusts, //* re, 927

Davies v. ^lann 301

V. Jones 91. 95
Blaiberg,

112. 120, 134
273, 279

... 14, 95

.... 542
. . 162, 166
. . _ . 72-2

Davis r. Burton
claimant)

Davis c. Garrett
Davis V. Goodman . .

Daws, In re

Dearie v. Hall

Deck V. Deck . ...
De Cosse Bri^siic c. Rathbone 730, 710 •

742, 743

935. 943De la Vega v Yianna
Delia Valle v. The York Buildings

Co 939

Denaby INIain Colliery Co. v. ]\Ian-

chester S. & L Ry. Co. . . . 376

Denton v. Great Northern Rv. Co. 426

De Pass's Case '

. . 208

Diamond v. Lavi-rouee .... 206

Dickson c. Great Northern Ry.
Co 358

Dickson v. Zizinia 647

Dimcck v. Corbctt 640

Dixon V. BoviU . 204, 205, 216, 220
V. Butler 599

Dodds V. Hills 161

Doe V. Iliscocks 291

V. Oliver 730, 733

Doe d Birtwhistle (•. Vardill 748
707, 762, 763, 764, 765, 766, 767, 768,

769, 770
Doglioni v. Cris])in . . . 744, 762
Dolan V. ilacDermot 574
Dolphin /•. Robins 707, 70S, 715, 720
Don /. Lippmanu . . 930, 933
Uoolan V. Midland Ry. Co. . . 338

Do'.ieett V. Geoghegan .... S20

PAGE

Douglas r. Forrest ... . 740, 941
Down V. Fromont 345
Downing College, The Case of . 592
Duff V. Budd 262

V. Valentine 135
Dutlos V. Burlinglinm .... 744
Duncan v. Cannan S87
Dunster v. Lord Gleugall . . . 162
Dupleix V. De Roveu .... 944
Duranty i'. Hart (The Hamburg) . 878

Ebbs V. Boulnois 120
Edie V. East India Co 204
Edmonds v. Blaina Eurnaces Co. 85, 86
Edwards v. Edwards 32

('. Harben 27
V. Marcus Ill
V. Sherratt . . . . . 261

Eliza Cornish or Segredo, The 894,

895, 898
Ellis V. Selby .... 566, 567, 572

V. Turner 279
Emery, In re. Ex parte Official Re-

ceiver 95
Emmanuel v. Bridger .... 94
Enohin (.-. Wylie . . . 741, 774, 782
Escallicr r. Escallier 762
Etty V. Bridges 161

Evans v. Roberts, In re Rcjbcrts . 71
r. Soule ....... 344

Evershed r . London & N. W.
Ry. Co 351, 379

Exchange, The • 965
Exeter Carrier's Case .... 282

Fawkes v. Aiken 939
Feltham v. England .... 444 n.

Feulon v. Livingstone .... 766
Field V. Newport, &c. Ry. Co. . . 44
Fine Art Society v. Union Bank of

liondou 221

Finlay v, Finlay 943
«. North British By. Co. . 524

Firth, Ex parte. In re Cowburu . 110
Firth r. North Eastern Ry. Co. . 500
Fisher Ex /Kirie, In ?v Ash ... 31

Fitzgerald v. Midland Rv. Co. . . 427

Ford r. London & S. W. Ry. Co. 445,

455

Foreman v. Great Eastern Ry. Co. 377

Forward n. Pittard 344

Foster t?. Cockciell 162

Fotliergill. In re. Ex parte Winter 108

Foulkes V. Metropolitan District

Ry. Co. ..... . 264, 460
Fourdrinier, Ex parte. In re Artistic

Colour Priming Co 32

Fowler V. Foster 72



TABLE OF ENGLISH CASES. Xlll

Fox V. Veal 529

France u. Clark 179
?;. Gaudet .... 509,516

Francis, In re, Ex lyarle National

Giiardiaii Insurance Co. ... 91

Francis v. Cocl<rell . . . 4G1, 463

Fransciska, The, Norllicote v. Douii:-

las 186, 196

Fraser v. Sinclair 940
Frau llsabe, The 186

Frederick Moltke, The .... 186
Freemauv. Cooke 145, 147, 149, 153, 153

V. East. India Co. 894, 895, 898
V. Pope 27
*^ Taylor 638, 643, 657, 670,

686

Frier v. Peacock 550
Furber v. Cobb .... 120, 135

Gabay v. Lloyd 291

Gaetano and Maria, The . . . .
8 '^7

Galhraith v. Cunuinn-liani . . . 938
Gallin v. London & N. W. Ry. Co. 460
Gamniell v. Commissioners of

Woods & Forests 963
Gann v. The Free Fishers of Whit-

slable 963
Garbett v. Ouseley 530
Ganiett v. Willau 278
Garsid3 v. Trent, & Mersey Naviga-

tion Co .'

. . . 263

Garton v. Bristol & Exeter Uv. Co. 360,

261, 240

Gafesliead (Mavor, &c.) ;'. Hudspeth,

Re Hewitt's Estate .... 574
Gatlitle v. Bourne ..... 466

Gattorno v. Adams . . . 879
Gee w. Lancashire « lorksliire llv.

Co 390, 510
Geils V. Geils 707, 713
Geipel v. Smith . 658, 669, 686, 688

General Furnishing-, &c. Co. v. Venn 72

General Iron Screw Colhery Co. v.

Schurmanns 962

General Steam Nav. Co. v. Guillou 739,

740
Gibbon v. Poynton ..... 293
Gibbous V. Ilickson 95
Gibbs V. Rumsey 552
Giblett V. Hobsou . 593, 594, 595, 601
Gibson, In re, Ex parte Bolland . 31

Gibson V. Small .... 440, 638, 645
V. Stewart 93S

Glover v. London & Sout li Western
Ry. Co 501

Glyn V. Baker 199, 204, 205, 20^ 220
V. Johnston 938

Godard v. Gray 726, 736, 737, 711,

712

PAGE

Goddard v. London & S. Western
Ry. Co 377

Gokl V. Canhani 741
(if)klslicde v. Swan ..... 291
Gnldstrom v. Tallerman . . 133, 135

Goodman's Trusts, In re 761, 764, 767
Goodman v. Goodman .... 760
(ioodrifrlit V. Strapluiu .... 160
Goodwin c. Robarts . 199, 221, 222
(ionluii V. Great WOteni Kv. Co. 341
Gorgier r. Mielville 198, 204, 207,

210, 212 ct seq., 220
Gough V. Everanl .... 90 ??., 91
Graham v. Wilcucksou 68

Grant v. Vaughaa . . . 199, 204, 220
Gratitudine, The S95

Great Northern Rv. Go. r. Belirens 337,

512
— — V. Harrison 459

r. Morville . 302
V. Taylor . 264

Great Western Ry. Co. v.

Bunch 471, 118
Great Western Rv. Co. v. Goodman 475— '-

V. :MeCart!iy 341
V. Redmayne 513
V. Sutton . 261,

357, 275
Green v. Marsh 73

Greenwood v. Curtis ..... 794
Greer v. Poole 887
Gregory v. West Midland Rv- Co. 361
Grell V. Levy . . . .

."
. . 8(53

Grenfell v. Comm'rs of Inland

Revenue 210 n.

Grey, /?i re; Grey;' Earl of Stam-
ford 762

Grey v. Grant 938
Grieves v. Case 556
Grigg V. National Guardian Ass.

Co 71
Grill V. General Iron Screw Coll-

iery Co 405
Grote V. Chester & Holyhead Ry.
Co '.

. 455, 458
Grove, In re : Vaueher r. Solicitor

to the Treasury 761
Groves v. Gordon 93<)

Guepratte v. Young .... 848
Gurney v. Behrcnd 203
Gwvnu V. Cardon 555

Hiidden. !>(>( it Co r Oppenlieim 132
Hadley v. Baxendale 502, 384, 391,

510, 511, 514, 517, 518, 521, 525
Hadley v. Clarke 656. 665, 667, 684, 688
Hall, In re, Ex parte Close . 71, 73
Hall r. Odber 744
Hamburg, The, Durantv v. Hart 878



TABLK V¥ EXr.LISM CASES.

PAGE

Hamilton v. Caledonian Uy. Co. . 460

—V. Cliaine 110

Hamilton (Duchess) v. Duke of

Hamilton 700

Hamlin v. Great Northern Rv. Co. 384,

3S7, 3S8, 397, 3yS, 399, 4U4, 414, 423,

424, 425

Hnmlyn v. Betteley 108

Hamiyn v. Talisker Distillery-

Co 888
Ilammond v. Hocking .... 135

Hando V. London, Chatiiam & D.

Ky. Co 444

Hare v. London & N. Western Kv.

Co '.366
Harford v. Morris .... 389, 827

Harmer v. Bell. The Bold Buc-

clengli 903

Harris v. Owners of The Franconia 973,

974

ti Packwood . . . 2G1, 344

i\ Quine 942

Harrison v. Ijondon & Brighton

Kv. Co. 290, 292, 307, 333, 360.

361, 369

Hartley i'. Hooker 529

Harvey v. Farnie 703
llaschvood v. Consolidated Credit

Co. . . 131

Halch ^•. Searles 1^0

Havelock v. Geddts 642, 645, (557, 670

Hawcroft v. G. N. Bv. Co . . 426

Hawkins v. G. W. By. Co. . . . 343

Haydon u. Brown ...... 70

Ha'ynes, In re, Ex jxirle National

Mercantile Bank loO, 101, 102, 109,

110

Hellinann's Will, In rn . . 863, 869

Henderson. In re, Ex purie Lewis 91,

93, 94

, Nouvion V. Free-

man 743

Flenderson v. Henderson . . . 741

V. Stevenson 396, 399, 475

Hendrick and Jacob, The . . 191

Hennessy, In re 162

Henshaw v. Atkinson . . 592, 599

Herbert v. Herbert . . . 811, 827

Heriz v Dc Casa Biera .... 866

Heseltiue v. Simmons . . . . Ill

Hetherington v. Grooine . . . ]34

Hewitt V. Loosemore . . . . 163

Hewitt's Estate, Re, Mayor, &c. of

Gateshead v. Hudspeth . . . 574

TIcydon's case . . . 292, 301. 303

Hibblewliite v. McMorine . 160, 164

Hickley v. Greenwood .... 132

Hill V. Burns 565. n.. 566, 567, 570
V. Corporation of Lomhni . 228

V. Good 7S6, 7^9

PAGE

Hilton V. Tucker 71
Hinde v Wliiteliouse .... 290
llinton V. l),bl)en . . 297, 306, 338
Hobbs V. London & S. W. Ry.

Co. . . 381, 404, 428, 429, 430
Hockaday, In re, Ex parte Nelson 109
Hodges V. Sims (The Neptune) . 903
Hodgkinson v. London & N. W.

Kv. Co 500
Hotfnung, The 196
Hogarth v. Latham & Co. . . . 180
Holburne, In re, Coates v. Mac-

kiUop 605
Holnum v. Johnson 864
Holmes v. Mitchell 290

t". Pennev 27
Hoi royd r. Marshall , .127,133,138
Homan, Ex parte. Jn re Broad-

bent 31

Woomnw, Ex -parte . . 89, ?/., 91, 93
Hoo[)er V. London & N. W. Kv.
Co ". 264

Hope V. Hope 863
Hopkins, In re 530
Home r. Midland Ry. Co. . . 506
llouJditch V. Doncgall .... 729
Howell V. Coupland 242
Hubbard, Ex parte 43, 58, 59, 62, 64,

66, 67

, In re Hardwick . . 71

Huber v. Steiner . . . 935, 938, 942
Hudson r. Clementson .... 879

V. Bevett 16t?

Iludston v. Midland lly. Co. . . 498
Hughes u. Cornelius ." .903,915,928—^—- V Great Western Ky. Co. 302

r. Litlle . . . \ . 44, 134
Hunt, Ex parte, Jn re Cann . . 109
Hunter r. I'otls 927
Hurst V. Great Western Ry. Co. . 39t

V. U.sborne 6"6,'658, 668, 68E.

Hutchinson v. Bowker .... '-^91

Hyde v. Hyde . 833, 844, 846, ^47

Imperial Land Co. of Marseilles . 208
Ingalls V. Bills 443, 457
Jreknd v. Livingstone .... 210
Irons V. Smallpicce .... 28, 71

Israel v. Clark 442, 453
Izard, Ex parte, In re Chappie . 31

In re Cook . . 31

Jackson ?'. Eastbourne Local Board 241
V. Metroj-iolitan By. Co. . 460
r Ros'crs 261

Jackson v. Union Marine In-

surance Co 650, 688
.Tacohs *;. Cu'dit Lyonnais . 8S6, 890



TABLE OF ENGLISH CASES. XV

PAGE

Jameson v. Midland Ry. Co. . . 524

.]!M-(\\ne, Ex parte 119

Jarman's Estalc, Re, Leavers v.

Clayton ........ 574

Jay, Ex parte, In re Bienkhorn 87, 14

Jeavons, In re, Ex parte MacLay 32

Jenkins v. Co'ikc
'^i'

Jenkinson v. Braudley Mining Co. 83, 80

John Welstcd & Co. o. Swansea

Bank SI, 85

Johnson, Ex parte, In re Chapman 109

Johnson v. Johnson's Administrator 844

V. Midland Ry. Co. 261, 300,

300

V. Shippen 909

Jones V. I) rig! it 447

r. Harris .... 101,102
V. Ilolin 056, 0()5

r. Just 447,637
. r. Loek 71

r. l'ep])crcoriie 209

Jose[)li r. Jjyons 120

Joyce, In re. Ex parte Barclay 32, 73

Juffrovv Maria Schroeder, The . . 190

Karet V. Kosher Meat Supply Asso-

ciation 13

Karnak, The 887

Kearon v. Pearson 005

Keene i'. Beard 220

Kelly V. Kcllond 118

Kemp V. Balne 529

Kenedy v. Earl of Cassillis . . . 741

Kennedy, Ex parte. In re Willis . 72

Kent V. Burgess 827

Kenworthy v. Schofield .... 290

Ker V. Home 939

Kerr v. Willan 295

Kilner, Ex parte. In re Barker . 31

King, Ex parte. In re King . . 31

King ot' Spain v. Machado . . . 218

Kinghorn v. Corporation of Dun-
dee 241

Kirkman v. Shawcross .... 282

Knight V. Gravescnd, &c. Water-
works Co 227

Knill V. Hooper 038

Kopitoff V. Wilson 649

Lacon v. Higgins ..... 827, 88.3

Lancasliiro Ry. Co. »;. Gidlow . . 357

Lancaster Canal Co. v. Parnaby . 451

Lane v. (Cotton 201

Lang r. Smyth. . 205,209,218,220
Lansdowno v. Lansdownc . . . 887

Tjateh V. Runnier I'y. Co. . . . 432

Lauderdale Peerage Case 747, 701

Lautour r. Teesdale 827

PAGE

Ijawson V. Weston 220

Lazarus v. Andrade ... 133, 138

Leatham i;. Amor 133

Leavers v. Clayton, Re Jarman's

Estate 574

Le Blanche v. L. & N. W. Ry.
Co 392, 427, 428

Lc Contour v. L. & S. W. Ry. Co. 339,

469

Leda, The 901, 903, 905

Lee V. Abdy 92(>

V. Barnes 130

V Colshil ;...... 7

Ijees, In re, Ex iKirte CoWms, . . Ill

Legge V. Asgill 572

Leigh V. Smith 202

Leroux v. Brown .... 290, 943

Le Sueur v. Le Sueur .... 723

Lew V. Abercorris Slate & Slab Co. 85,

80

V. Polack 120

Lewis, Ex parte. In re Henderson 91,

93, 94

Lewis V. Croat AVcsteru Ry. Co. 340,

360

V. London C & D. Ry. Co. 400

V. Peake 447

Lickbarrow v. Mason .... 147

Lilley v. Doublcday 279

Lincoln Wagon & Engine Co. v.

Mumford 94

Lisette, The . , 190

Littledale, Ex parte 102

Liver Alkali Co. v. Johnson . . 202

Lloyd c. Guibert 870, 880, 888

LoUev's Case 705, 700, 707, 708, 709,
'

710, 712, 714, 718, 719, 720, 789

London Joint Stock Banking Co.

V. Simmons 222

Loiuhm & N. Western Rv. Co. v.

Duuliain 290, 304, 323

London & N. Western Ry. Co.

V. Evershed .... 351, 379

Lonilou & N. Western Ry. Co. v.

Lindsay 741

London & South Western Ry. Co.

V. James 339

London & South Western Ry. Co.

V. Myers
"

. . 278

London v. Wodd 831

Lord Listowel's Pishcry, In re 529, 546

Lothian v. Henderson .... 913

Lovell r. London C. & D. Ry. Co. 474,

499

Lnmley ?'. Simmons 134

Lusty, Ex parte, In re Lusty . . 73

Lvnch V. Government of Paragnav 782

Lyon V. Mells 266, 272, 297, 440,

441,442, 450, 638, 642, Ok)

Lvon V. Morris 135



XVI TABLE OF ENGLISH CASES.

PAGE

MoA_nclrew v. Chappie G37, 639, 658,686
McCance v. L. & N. W. Rj. Co. 290
iVlcCailau v. North Easteru Ry. Co. 427,

428
McCarthy v. Decaix 705, 706, 711, 712,

717
McCawley v. rurniss Ry. Co. . . 460
Macdonald v, Lougbottom . . . 291
Macdowall v. Macdowall . , . 569
Mace V. Caniniell 26
Mnchiii D. L. & S. W. Ry. Co. . 338
Mackay, Ex parte, In re Jeavoiis . 32
Mackay v. Douglas 27
Mackenzie, Ex parte . . , 101, 102
Maclae v. Sutherland 220
McLean v. Clydesdale Banking Co. 220
McManus v. Lancashire & York-

shire Ry. Co. 261, 272, 290, 291, 294,

304, 323, 360
Macniel v. Macniel 939
McPadden v. New York Ry. Co. . 447
Macrovv v. Great Western Ry. Co. 466,

475, 498, 499
Madell v. Thomas 70
Madrazo v. Willes 865
Maghee v. M'Allister . . 708, 713, 720
Male V. Roberts .... 821, 868
Maltass V. Maltass 781
Manchester, Sheffield & L. Ry. Co.

r. Brown . 118,340.341,360,373
Manchester, Sheffield & L. Ry.

Co. V. North Central Wagon
Co. . 42, 70

Mangles v. Dixon 161
Manning v. Manning 722
Mansergli, Li re ...... 529
Maria, The 953, 960
Marine Mansions Co., In re . . 82
Marsden v. Meadows ... 13, 43, 69
Martin v. Reid 59
Martiudale v. Booth .... 27, 28
Martyn v. Knowllys 631
Master v. Miller 160
Mather u. Scott . . . 593, 594, 599
Matlhews v. Feaver 27
Max V. Roberts 277
Mayer v. Mindlevich 109
Medway v Needham . . . 795, 802
Melaii V. Duke de Fitz James 939, 943
Melville v. Stringer . . . 120, 132
Mercer, Ex parte, In re Wise . 28
Mercurins, The 187
Meredith v. Hcneage . . . 566, 567
Messina v. Petrocacchiuo . . . 926
Metropolitan Ry. Co. v. Jackson . 460
Mette V. Mette .... 825, 828
Meux V. Jacobs 73
Mever v. Dresser .... 206, 943—"—

V. Ralli : 742
Middletou v. Fnwlf^r .... 456

PAGE

Middletou v. Janvcrin .... 827
Millen v. Brasch 279
Miller v. Race .... 198, 204, 219
Miller v. Rowan . , . 563, 573
Milroy v. Lord 71
Missouri Steamship Co., In re,

(Monroe's claim) . . . 886, 889
Mogg V. Hodges 606
Moggridge i\ Tiiackwell . . 549, 550,

551, 553, 572
Mogul Steamship Co. v. McGregor 379
Moir, Case of 569
Molony v. Gibbons 743
Montjoy v. Wood 546
Montrose Case 938

884Moore v. Harris

Moreton v. Holt 529
Morgan v. Vale of Neath Ry. Co. 444 //.

Morice r. Bishop of Durham 458,

566

72
664
94

Morris v. Delobbcl Fl

V. Smith
1)0

135

279

Morrison, Ex parte, In re Westray
Morritt, In re, Ex parte Official

Receiver 120
Morritt v. North Eastern Rv. Co.
Morse v. Slue . 244, 257, 260, 265,

291, 293, 340, 344, 448
^li)\-\\Qck, Ex parte 95
Moss V. Smith 688
Mountjov V. Wood 546
Muir V. Muir 938
Muniford v. Collier 72
Munday, In re, Ex parte, AUam 109, 135

— V. Thames Ironwork, &c. Co. 536
Miinro V. Munio . . . 707, 761, 769
Munster v. South Eastern Ry. Co. 498
Murdock v. Magistrates of Glasgow 567
Muscliamp v. Lancaster & Preston

Junction Ry. Co. . . . 263,348
Myers v. Elliott 134
Mytton 17. Midland Ry. Co. . . 339

National Guardian Insur. Co., Ex
parte, In re Francis .... 94

National Mercantile Bank, Ex
parte, /m ?-e Hayucs . 100,101,102

Naylor v. Taylor " 196

Needham v. Beaumont .... 9

Neilson ;'. Harford 309

Nelson, Ex parte. In re Hockaday 109

Neptune, The, Hodges v. Sims . 903
Neptunus, The .... 183, 187
Newberry v. Colvin .... 609
Newl)orn w. Just 34.")

Newlove v. Shrewsbury ... 59, 70
Neutralitet, The 186

Niboyet v. Niboyet 708, 715, 716,

720, 792



TABLE OF ENGLISH CASES. XVll

PAGE

Nickolson v. Great Western Ry. Co. 291,

377
y. Willau 344

Nicolas and Jan, The .... 190
Ni<i-!itiiigale !'. C4oiilhiirn . . . 573
North Central Wagon Co. i'.

Manchester, &c. Ry. Co. . 42
Nortlieote v. Douglas (The Frans-

ciska) 186, 196
Nouviou V. Freeiiiau, In re Hen-

derson = 743
Novell!?). Kossi 730, 733, 742, 903, 913

Odell, Ex parte 43, 55

O'Dell, Ex parte, In re Waklcn 69, 106

Official Receiver, Ex parte, In re

Emerv 95
^

, In re Morritt 120, 125
, In re Watson . 70

Oinmaney v. Butclier .... 572
Oppenheim v. Russell .... 282
Overseers of Walsall v. L. & N.
W. Ry. Co 542

Owen V. Burnett 338

Oxlade v. North Eastern Ry. Co. 360,

367, 377

Paice t'. Archbishop of Canterbury 557
Paine v. Matthews 72
Paradine ik Jane .... 664, 875

Parana, The 524
Pardington ('. South Wales Ry. Co. 30.3,

323
Parker, In re, Ex parte Charing

Cross, &o. Bank .... 99, 110
Parker v. Bristol & Exet n- Ry. Co. 530

V. James 277
Parsons, Ex parte. In re Town-

send .... 43,58,59,72,120
V. Brand 13r)

Partridge v. Bank of England 205, 209,

220
Patria, The 883
Patrick v. Shedden 743
Patscheider o. Great Western Ry. Co. 500
Patteson v. Mills 866
Paul V. Roy 743
Pauncefoot v. Blunt 6

Paxton, In re, Ex parte Pojie . 1 35

Peace, Ex parte. In re Williams 134
Peacock v. Rhodes . . . 199, 220
Pease v. Chaytor 541
Peek r. North Staffordshire
Ry. Co. 286, 291, 332, 341, 360,

367, 369, 374, 475
IViiiiisular & Oriental Steam Co. v.

Shand 512, 880, 886
Pcnn V. Lord Baltimore ... 929

VOL. V. — b

PAGE

Penny and South Eastern Rv. Co.,

Re 529, 531, 542
Phelps V. London & N. W. Ry. Co. 498
Phillips t. Clark 405

r. Gibbons 43
V. Hunter .... 746, 927
V. London & S. W. Rv. Co. 525
V. Slan.licld . . ." . . 939

Philpott 0. St. George's Hospi-
tal 580

Phorbe'sCase 529
Pickard o. Marriage 95

y. Sears . . . 145,153,212
Picker v. London & County Bank-

ing Co 222
Pickford v. Grand Junction Ry. Co. 261
Pierson v. Garnett , , . 554, 557
Pike V. Polytechnic Institution . 451
Pitt V. Pitt 707, 716
Planche v. Fletcher 866
Pollard V. Bell 903, 912
Pope, Ex parte, In re Paxton , . 135

Pope V. Nickersou S77
Popplewell, Ex parte, In re Storey 111
Poussard v. Spiers 687
Powell V. London & Provincial

Bank 181
Preece v. Gilling 70
Pretty i\ Solly 120
Prevost V. Great Eastern Railway
Co \ 399

Price V. Shaw 531

Prim V. Smith 531

Pritchard c. Ai'bouin . . . 593, 601

Quarrier v. Colston 865

R V. 546
v. Aberdarc Canal Co. . . 531
V. Allen 546
V. Anglesey (Justices of) . . 531

V. Arkwright 541
V Bass 531
V. Bell ........ 530
V. Bethcll 532
('. Boaler 531
V. Bodenham (Inhabts. of) . 543,

544
r\ Bolton 541

V. Boughey 531

V. Boultbee 517
r. Cambridge (Recorder of) . 541

V. Cashiobury (Justices of) . 535

V. Chadwick . 786, 792, 800, 805,

806, Ml 2

V. Chantrell 535
-v. Cheltenham (Comm'rs of) 531.

541

V. Christian 529



XVIU TABLE OF ENGLISH CASES.

H. (' CInytoii 5<^8

r. Ciiinbcrland (Iiiliabts. of) 5 t7

R. r. Davies 543

11. r. Dickenson 542

V. Dudley 974

u Eaton' 529, 54G

i\ Fanner .... 531, 511, 512

V. Fellowes 580

i\ Gilliard .... ool, 542

c. Giover 530

0. GWynne 515

V. Haninioud .... 530, 531

t: llartpun (inhabts.) . . 512

r. lleY(>|) (Inhabts.) ... 542

V. ll(Hl-es 530

c. Jackson 529

r. Jacobs 530
*'. Jones 530

c. Joule 530

V. Judge of City of London
Court 536

R. c. Jukes 532
R. i\ Keyn .... 946. 073, 974

H. v. Lever 530

V. Ijiston 531

V. Lloyd 529

V. Mitford 514
(-. Morton 530

V. Palmer 530

v. Penneii,'oes (Inhabts.) . . 529

r. Potter' 529

r. ]\eeve 535

r. Reynolds 530

R. V. Saunders or Sanders . . 527
R. c Setou (Ldiabts. of) . . . 528
K. V. South Holland Drainage Com-

mittee 529

V. St. Olave 541

i\ Stimpson 511

/'. Surrey (Justices) . . . 529

V. Sussex (Justices) . . . 531

V. Terret 535

V. Theed 534

v. Thomas 512
' r. A'^anx 544

('. "Wadlev 529

V. Wartnaby ...... 530

I'. Yorkshire (Justices) . . 535

Randal v. Innes 939

Rankin v. Potter ..... 65S, 680

Ransome v. Eastern Counties Ry.

Co "

.

376

Ratclitf V. Ratcliir 722

Rawlins, Ex parte. In re Cleaver . 120,

135

Read v. Joannon 85

Readhead r. Midland Ry. Co. 436,

461, 638, 645

Real a)id Personal Advance Co. v.

Clears 133

PAG*

Reban v. Trevor 530
Redliead v. Westwood .... 70
Redmavne v. Gt. Western Ry. Co. 525
Reed v. Wilmot ....'.. 28
Reeve v. Whitmore 133
Renton v. Bayley 939
Rice V. Baxendale 525

V. Rice 161
Richards v. James 32

V. London, B. & S. C
Rv. Co. . 469, 470, 475, 481, 486,

493, 509
V. May 241

Richardson v. Great Eastern Ry.
Co

•. • • • ^59, 462
Richardson v. Harris 110
Richard.gon r. Northeastern
Ry. Co 329

Richardson c. Stanton . . . 632
Ridler, //* re, Ridler v. Ridler . . 28
Riley v. llorne 291, 314, 509, 521, 522
Ringer r. Churchill 709
Rob-'rts, /". re, Evans v. Roberts . 71

v. Bury Improvement Com-
missioners 228, 241

r. Roberts . . . 108, 119, 126
Robertson v. Jackson 879

V. Liddell 31
Robinson v. Bland . . . 865, 867

—

—

V. Briggs 94
'•. Dunmore .... 469
V. L. & S. W. Rv. Co. . 361
V. Moliett . .

"
. . . 206

Robson V. Northeastern Rv. Co. . 460
Rodocanaehi i;. Elliott .'

. . . 1S6
Rogers, In re. Ex parte Challinor lOL

110
Rolla, The 196
Holpli, Ex pari e, In re Spindler . 110
Rooker v. Rooker 827
Roofs V. Williamson 181
Roper, /// re, Ex parte Bolland . . 109

Rose V. Northeastein Ry. Co. . . 460
Ross r. IIIll .... \ ... 433
Rousillon ('. RiHisillou . . 744, 864
Rouquctte v. Overmann .... 943
Rowe V. Picktbrd 263
Royal Liver Friendly Society, In re 536

Ruding V. Smith 827
Rumball v. Metropolitan Bank . . 221

Rumsey v. IMortheasteru Ry. Co. . 498
Rushfo'rth r. Hadfleld .... 282
Russell, Ex parte, In re Butter-

worth .... 28

V. Smvth 737
Ryall 0. Howies 162

Sadler v. Robins 743
SatFerv, Ex parte, In, re Brenner . 95



TABLE OF ENGLISH CASES. XIX

PAGE

Sale I'. Moore ....... 5(36

Saltan V. Salton 9 88

Saiideniau v. Scurr (3:36

Saiito Teodoro v. Sauto Teodoro . Hi
Santos 0. lliidge 861
Saxonia, Tlie 9()i

Seaife v. Farrant 26-2

Scarainau2;-a v. Stamp 279
Schibsby v. Westenholz 734, 7i5,

746
Schroder v. Ward '^Vi'y

Scott V. Attorney-General . . . 721

V. Pilkington 730
Scottish Central Rv. Co. v. Fergn-

son ....":... 282, 3i(J

Scrinishire v. Scrimsliire 811, 821, S2i3

Seal V. Claridg-e 59, 91-

Searlo v. Laverick 2f)2

Sclway V. Hollowaj 262
Sowell V. Crewe Read . . . . 001
Shand v. Peninsnlar & Oriental Co. 399
Sharp V. Grev 443. 444. 453, 454, 457,

4r,i

V. McHenry 136

V. Tayler S'')6

Sliarpe v. San Paulo llv. Co. . . 241

Shaw V. Att.-Gen. ./.... 720
i;. Gonld . . 705, 708, 715, 720
('. Great Western Ky. Co. . 2i51,

33S, 341

V. York & North Jlidland

Ky. Co 290, 29S, 342
Shedden v. Patrick . . . 760, 765
Sheffield V. London Joint Stock

Bank 222

Slipffi^ld & Manchester Ry. Co. v.

Woodcock 144
Shepherd v. Bristol & Exeter Rv.
Co . 26

V. Great Northern Rv.
Co '

. 499
1'. Pulbrook .... 70
V. Pybus . . . 447, 637

Sherwood v. liay 813
Sliorc V. Wilson 701
Shropsliirc Union Rv. & Canal Co.

V. Reg. ..."... 163, 165
Sibley n. liiggs 134
Sidar Gurdyal Singh v. Rajah of

Faridkote 743
Sigoiirnev v. Lloyd 220
Sill V. Worswick 927
Sinionds v. Wliite 880
Sinionm v. Mallac 793, 816, 818, 821,

825, 826, 828
Simmons o. London Joint Stock

Banking Co 222
Simons r. Great W^estern Rv. Co. 290

304, 306, 313, 320, 323
Sinii)son v. Cliariug Cross Rank 105, 106

PAGE

Simpson V. Fogo 740, 742, 903, 914, 923
V. London & N. Western

Ry. Co 524
Sinclair, /n re, iixyjrt/Ve Chaplin . 28
Sinnett v. Herbert . . . 604, 605
Skinner v. Upshaw .... 281
Skuttowe V. \oiuig .... 761
Sleat V. Fagt; . . . 278, 337, 345

Slim V. Gre^aif, Northern Ry. Co. 302, 333
Smeed I'. Ford 512
Smith V. Home .... 337, 344

V. Maxwell 827
V. Neale 290
V. Wall 95
/'. Weguelin 217

Societe Generale de Paris r.

Walker 157, 181
Sulumou 0. Loudon, Challian) &
Dover Ry. Co 530

Somes V. British Empire Shij'ping

Co . . . \ 283
Sottomayor i\ De Barj-os 814, 709,

S28, 831, 832
?>o\\\\YAm, Ex parte, In re Southam 106,

111
Southcoates Case 246, 248, 249, 250,

253, 257, 293, 344
Southport Banking Co. c. Thomp-

son 73
Spencer v. Slater 27
Spes and Irene, The 186
Spindler, In re. Ex parte Rulpli . 110
Standard Manufacturing Co.

Li. re 74
Stauden v. Bullock 7

Stanford Ex parte. In re Barber 119,

126, 131, 133, 135, 136
Stanton v. Richardson . 632
Sla])lrfs i\ Accidental Death Insur-

ance Co 530
Steel V. State Line Steamship Co. 272
Steele In re. Ex parte Conning . 32
Steele v. Braddell . . 792, 794, 802
Stephens v. London & S. AYestern

Rv. Co 338
Stettin, The 887
Stewart, Ex parte 163
Stewart v. London & Nortli West-

ern Ry. Co 399, 475
Stokes I'. Eastern Counties Ry.
Co 455

Stone V. Attorney-General : R'- Sut-

ton 575
Storev, In re, Ex parte Poi)ple-

weil Ill

Stradling v. Morgan 84
Str;ilhm)re Peerage Case . . . 760
St.ick V. Swansea Canal Co. . .. 376
String 'r f. Marine Insurance Co. 907
Stuart V. (hawley 335



XX TABLE OF ENGLISH CASES.

PAGE

Sussex Peerage Case 785, 791, 808, 809

Sutton, Re, Stone v. Attorney-Gen-

eral 57'J

Sutton V. Great Western Ry. Co. . 2G1

V. Wan-en 796

Swan, Ex puvle 141, 144, n. \, 146, 147,

149, 171

Swan IV North British Austral-
asian Co. ... 140, 164, 171

Swift V. Kelly 827
V. Pauuell 31

Tailby v. Official Receiver • . . 133
Talley v. Great Western Ry. Co. 33C,

470, 481, 495, 500, 501

Talleyrand v. Boulanger . . . 939
Tarback V. Masbany Ill

Tarrabocbia v. Hickie 637, 639, 643,

648, 657, 670, 6S1

Tatliaui V. Druiiimond .... 601

Tattersall v. National Steamship

Co 272
Tayler v. Great Indian Peninsular

Ry. Co. 147, 156, 164, 170, ISO

Taylor v. Caldwell 686
V. Eckcrsley 95

V. Great Northern Ry. Co. 264
V. Kynier 220
V. Truenian 220

Tennant v. Howatson .... 73

Texira v. Evans 160

Tharsis Sulphur & Copper Co. v.

McElrov 240
Thomas v. Kelly . . . 117, 132

Thomas v. Rhynmey Ry. Co. . . 459
V. Seai-les ...... 109

Thompson v. Corby 574
V. Gillespy .... 438
V. Ingliam 541

V. Midland Ry. Co. . . 427
V. Small . \ . . . 284
V. Trail 284

Tliomson i'. Lvthgoe 939
Thorn r. Corporation of London 223

V. llowe 574
Thorp V. Cregeen 134
Tindal v. Taylor .... 283, 281-

Tollemache v. ToUemache . . . 720
Toomer, hi re, Ex parte Blaiberg 32
Tootals Trust, In re 777
Topham v. Greenside Glazed Pire-

Brick Co 81, 86
Topley V. Crosbie . . . 133, 135
Touteng V. Hubbard . . 666, 681, 685
Tovey v. Lindsay . . .705,714,720
Towuley v. Bedvell . . . 549, 555
Townsend, In re, Ex parte Par-

sons .... 43, 58, 59, 72, 120
Townsend v. Windham .... 27

PAGE

Towse V. Hender.'iou 638
Trattbrd v. Blanc, In re Trufort . 744
Triketen, The I'jG

Triquet v. Bath 953
Trufort, In re, Traiford v. Blanc . 744
Tryc ?'. Corporation of Gloucester 599
Tuck V. Southern Counties Deposit

^^
Bank 132

Tunuey v. Midland Ry. Co. . 444 n.

Tupper V. Poulkes '.

. . . . 160
Turner v. Thompson .... 721
Twee Gebroedors, Tlie .... 961
Twelves Charitv 594
Twyne's Case . . . 2, 21, 26, 41

Udny V. Udny .... 760, 77G
Ullec, /n re 846
Union Bank of Manchester, Ex

parte 162
University of London v. Yarrow . 573
UnM'in I'. Wolselcy 207
Upshare v. Aidce 466
Uplou V. Bassett 8

Usher i'. Martin 132

Vadala ?'. Lawes 744
A\'\nlieatli ?'. Turner 208
Vanquelin r. Bouard ....
Van Toll i'. South Eastern Ry. Co.

Vaueher v. Solicitor to The Trea-

sury : In re Grove
Yicarino v. HoUingsworth
A^ickers v. Hertz . . .

Voinett V. Barrett . .

\'rouw Judith, The . .

742
333

761
90 ?i.

208

743
186

Wagslaffw. Anderson ....
Walker v. Bartlett

V. The York & North Mid-
land Ry. Co. 290, 301, 303, 311,

Walnislev v. Milne
Walsill (Overseers of) r. L. & N.
W. Ry. Co

Warner V. Erie Ry. Co. . . .

Warrcnder v. Warrender 705, 706,

70S, 713, 716, 789, 803, 837,

Watkins c. Evans
V. Rymill

Watmongh's Trusts

Watson, III re. Ex parte Official

Receiver

Watson V. Russell

Strickland

Waymell v. Reed
Webb, In re

Welcii V. Ijondou & N. Western
Ry. Co

627
208

339

73

542
447

707,

843
135

475
604

70
220
136
864
263

499



TABLE OF ENGLISH CASES. XXI

PAGE

AVelvaart Van Pillau, The . . . 196

Westray, In re, Ex 2)a)'le Mor-
rison 9i

AViKiite V. Lancashire & York. Ry.

Co 337
Whicker v. Hume 573

Whistler v. Forster 220

Wilby V. West Cormvall Ky. Co. .
2r,3

Wilde, In re, Ex parte Daglish 32, 73

Wilkinson ??. Girand 71

Williams, In re 120
In re, Ex parte Peaca . 134

Williams ?'. Colonial Bank . 181,926
V. Evans 73
V. Jones 728, 737, 935, 944
V. Kershaw 566, 572, 573,

574, 575, 607
Willis, In re, E.r parte Kennedy 72

Wilson V. Kirkwood 113
V. Lancashire & York. Ev.

Co 509, 524
V. Wilson & Howell . . 722

Windsford Local Boaid i'. Cheshire

Lines Committee 377
Winter, Ex parte, hi re Fothergill ]0S

Wise, In re, Ex parte Mercer . 28

PAGE

Wise V. Great Western Ev. Co . 323
Witt I'. Banner . .

,'
. 119, 132

VVoodgate v. Godfrey . . .43, 5(5, 69
V. Great W^estern Ry. Co. 42S

Woodger v. Great Western Ry. Co. 525
Woodward r. Jjondon & N. AVest-

ern Ry. Co 339
Wookcv V. Pole . 199, 201, 209, 220
VVordall v. Smith 59
Wray v. Wright 939
Wrights' Trusts, hi re ... . 760
Wright ('. Midland Ry. Co. . . 459

V. Snell 282, 345

Wyld V. Pickford . 261, 290, 296, 297,

311
Wynne V. Callander 865

York, Newcastle & Berwick Ry.

Co. V. Crisp 302

Yorke v. Greenough 283

Young V. Grote 146, 147, 149, 153, 154

Zunz V. Sonth Eastern Ry. Co. . 334
Zwinsrer w. Samuda 180





TA.BLE OF AMERICAN CASES.

VOL. V.

PAGE

Adams v. N. J. St. Co. . . . . 501
Adams Ex. Co. v. Daiiiell . . . 2G5

V. Harris . . . . 28.3

V. Nock . . 346, 34.8

V. Stettauers . . 347
Adve V. Siaitli 579
Alair v. No. Pac 11. Co. ... 347
Alden v. N. Y. Cent. 11. Co. . . 462
Alexander v. Greene 345
Allen V. Agce 96

0. Maury 97
V. Selmchardt 866

Ahny o. Jones 578
Alston V. Alston 770
Ambler v. Whipple 944
American Ex. Co. c. Hmitli . . 349
American St. Co. v. Bryan . . . 501

Ames V. Palmer 283
Anderson v. Brcnnenian .... 98

Andrews v. Herriott 944
V. Newcomb .... 137

Apperson v. Bolton 763
• r. Moore . . . 137,138
Arqnes v. Wasson 137
Atciiison, &c. R. Co. r. Cochran 463
Atlantic Ex. Co. r. Wilmin!?ton, &-c.

B. Co ^
. . . 3S0

Attrill V. Huntington .... 944
Atwood V. Reliance T. Co. . 343, 345
Avinger v. S. C. Ry. Co. . . . 380
Ayres v. Chicago, &c. Ry. Co. . . 526

Backhouse v. Snead . .

Badlam v. Tucker . . .

Bailey v. Damon . . .

Baker v. U acker . . .

V. Falcs ....
V. Palmer .

Baldwin v. Gray . . .

V. Liverpool. ^'C S. Co.

Ballentine ?'. No. Mo. R. Co.

Ballon V. Earle ...
Baltimore & O. Pv. Co. v. Glen

272
97

284
702
702
746
868
284
378
347
40

Bank of Eutaw v. Alabama S
Barker v. Schooner . .

Barnard v. Eaton . . .

Barney v. Prentiss . .

Barter v. Wheeler . . .

Bartlett v. Boaixl of Education
V. Camlev .

Bk

63.

Bartram v. McKee' . .

Bascom v. AU)ert£on . .

Basset t r. SpofFord . .

Battle V. Jones ....
Baum V. Bircliall . . .

Baxter v. "WiUey . . .

Beall V. State ....
V. White ....

Bear r. Hearsley . . .

Beard & Sons r. Illinois Central

Ry. Co
Beardslee ?'. Richardson
Beardsley v. Selectmen of Brid

port

Beekman v. Bousor .

Belger v. Dinsmore
Bell V. Packard . .

V. Reed ....
Benford v. Scliell . .

Bennett v. Bailey .

V. McW'horter
Benson, Ex parte .

Bethel St. M. Co. v

Betsey, The ....
Bickford v. Met. S. Co.

l^igelow V. Heaton
Bingham v. Rogers .

Biseliott' V. Wethered .

Bismark, &c. Ass'n i\ Bo
Bissell V. Briggs . .

Blackburn v. Morton .

Blackwcll ('. W^e))ster

Bland v. Womack .

Blossom V. Dodd . .

Blytlic V. Ayres . . .

Blunienthal v. Braincrd

Boone c. llardie

Bi

Ister

343

PAGH

138
285
138
345
890
183
284
285

576
283

745
867
763
138
139

702

349
266

577
576
350
867
272
98

138
547
37y
96

181'

285

285
346

745

95
74(

94
86t

266
347
769
265

40



XXIV TABLE OF AMERICAN CASES.

&C.

Co.

Boyce v. St. Louis . .

Boyd V. Clark ....
Boyer v. Dively . . .

BriYiifou V. Veazie . .

Bijull'ord (;. Hail road . .

Bragg- V. Fessendeu . .

Bridge v. Sprague, &e. Co.

Bridgeport Bank v. N. Y.,

Co
Bridges v. Bleasaiits . .

Briggs V. Boston, &c. K. Co
Brittau v. Barnaby
Brock V. Gale .

Brooks V. Powers .

Brown V. Adams Ex
V. Caldwell

V. Camden, &c. K. Co
V. Chicago, &c. 11. Co.

V. N.Y. Cent. K. Co.

Bruckman v. Taussig . . .

Brunswick, &c. Co. v. Stevens

Bryan v. Moore ....
Buck V. Penna. R. Co. . .

Buckland v. Adams Ex. Co.

Buhl Iron Works c Teuton
Bullard v. Chandler .

Bullock I". Bullock

Bumley v. Stevenson

]]urgess V. Grove .

V. Gunn
Burnhaui (.'. Weljstcr

& 11.

Burns v. Lynde . .

Burroughs v. Norwich
Burton o. Curyea . .

Burt V. Douglas Co. St. By. Co
Button V. llathbone

R

Co,

Caldwell V. N. J. St. Co. . .

V. So. Ex. Co. . . .

Caledonia, The
Calkins v. Lockwood ....
Calvin S. Edwards, The . . .

Camden Bank v. Hall . . .

Camden, &c. 11. Co. v. ]'>aldauf

Camp V. Crocker

Campbell v. Crompton . . .

V. Perkins ....
Candee v. Penn. R. Co. . . .

Capehart v. Seaboard, &c. R. Co
Caroy V. Mackey
Carleton v. Bickford ....
Carpenter v. Pennsylvania . .

Carroll w. Stat en l.'R. Co. . .

Carson v. H\inter

Carsten i'. Northern Pacific R. Co
Carter v. Peck
Case V. Fish

Cliampion v. Bostwick ...
Ciiampou V. Cliampon . . .

770

847
97

348

182

030

182
.576

285

285
525
40

346
577
890
429
4G1
745
138

770
346
265

96
578
929
930
284
283
746
182
349

97
462
96

461
280
G50
97

650
182
347
577
829
630
4()3

346
867

745

782
461
944
429
463
139
463
723

Chandler v. Belden
Cliapman v. Robertson ....
Cliappel V. Marvin
Chase v. Barrett

Chattanooga, &c. Ry. Co. v. Lyon
Cheever i. Wilsco
Cheraw, &c. S. R. Uo. v. Jiroadnax

Clieriot v. Foussat
Chesley v. Thompson
Chicago, &c. Ry. Co. v. Chapman
Cliicago, &c. R. Co. V. People 378,

v. Sliea . .

I'. Thompson—
_ V. Witty . .

China, &c. Co. v. Force ....
ChoUette v. Omaha, &c. 11. Co. .

Cincinnati, &c. R. Co. *'. Eaton .

V. Wynne .

Circassian, The
Claflin V. Carpenter

Clark V. Burns
Cleely v. Clayton

Clemens v. Davidson
Clement v. Hyde
Cleveland, &c. R. Co. v. Closser .

.

Clyde V. Hubbard
(Joats V. O'Donnell
Cochran v. Ripy
Cocke V. Chapman
Colield V. Clark

Cohen v. Frost

Coit V. Comstock
Cole V. Goodwin . 343, 345, 346,

V. White
Collier v. Faulk

V. Valentine

Colt V. McMechcn
Colvin V. Read
Commercial Bank v. Kortwright

Commonwealth i\ Baldwin .

V. Gaines

V. Graham .

V. Hutchinson
V. Lane . .

V. McLoou .

V. Manchester
Comstock V. Scales . . .

Concord, &c. R. Co. v. Forsaitl

Conderman v. Smith . . . .

Cougar V. Chicago, &c. Ry. Co
Connolly )'. Wool rick . .

Conrad v. Atlantic Ins. Co.

Constable i'. Nat. St. Co. .

Cook V. Chicago, &c. Ry. Co.

V. Cook
V. Cortiiell ....
V. Steel

829,

Copper V. Mayor

723,

284
770
98
243
430
724
272

745

631
347
380
350
350
348
890
463
428
746
187
138
500
725
283
579
378
349
139

97
97
96

576
501

579
378
547
137
272
264
723
182,

183
547

975

867
547
831

975
975
137
378
137
349
832
97

281
378
725
138
136
223



TABLE OF AMERICAN CASES. XXV

Cotton V. Willougliby • .

Coup V. Wabasli, &c. Ry. Co.
Cowdeii V. Pacific Coast S. Co.

Cox V. United States .

Craigg V. Childress

Crandall c. Broun
Craven v. Craveu . .

Crerar v. Williams

Crominelin i--. N. Y. & H. R. Co.

Crosby V. Fitch .... 26
Cross V. Cross . . .

V. State Bank
Croudson v. Leonard .

Cucnlla V. Louisiana Lis. Co
Cuddy V. Horn . .

Cudworlli V. Scott

Curling's Admr's v. Curling's Heirs

Curtis V. Delaware, &c. Co.

Culting Packing Co. v. Packers
Exehang:e

Daggett V. Shaw . . . .

Dasliiell v. Attorney General
Daucliy v. Silliman

Davenport v. Karnes
Davidson v. Graham
Davis V. Hedlev

V. Russell .

Dawps V. Boylston
V. Cope

CoDawson t". Chicago, &c. R
Dayton v. Adkisson
Deariiig v. Bank of Charleston

Decker, ex parte .

Deeley v. D wight . .

Delaware, The . . .

DeMeli v. DeMeli
Deniing v. Grand T. Rv. Co
Denny r. N. Y. Cent. R. Co
Depras v. Mayo . . .

Dermott v. Jones . . .

Derwort v. Loonier . .

Dexter v. Gardner . . .

Dickinson v. Haslet . .

Ditson V. Ditson . . .

Doak V. Brubaker . . .

Dodge V. Boston, &c. S. Co
Doe ('. Deavors . . .

Dollar Sav. Bk. v. United States

Donalioe v. Kettell

Donaldson i\ Phillips

Dorr V. N. J. S. N. Co
Doty V. Strong . . .

Doughty V. Doughty .

Driiry 'o. Foster . .

Dufolt V. Gorman . .

Duncan v. Hodges
Dunstan v. Higgins .

Durgin v. Am. Ex. Co.

138,

724,

136
378
380
890
26i
96

723
57S
281
279

725

1S2

929
929
630
138

576
890

137

264
576
272
S67

34(i

930

97
770
97

378
764
744
182
139
265

724
525
280
763
242
346

578

272
723
97

462
547
547
630

763
346
348

725
1S2

284
182
746

347

Dyer v. Grand T. Ry. Co.
Dyke v. Erie Railway

Early v. Godley ....
East Tennessee, &c. R. Co.
Rogers

Eastwood V. Kennedy . .

Eckmau v. Mnnnerlyn
Eddy V. Livingston . . .

p]dwanls, Calvin S., The
Elder v. Reel
Elliott V. Roi^sell ....
Elmore v. Naugatuck R. Co.
Empire Trans. Co. v. Wamsutt;

Oil Co
Erie K. Co. v. Wilcox . . 346,
Entaw P. B. Church v. Sniveley

Evans v. Cleary .... 867,
Everett v. Coffin

I'. Salt us

V. So. Ex. Co
Evermaiin v. Robb
Express Co. v. Kountz ....

PAGE

285

890

847

348
945
40
266
650
723
265

349

348
348

577
944
285
285

350
137
2S0

Faimers' Loan & Trust Co. v. Com-
mercial Bank

Farmers' & M. Bank v. Champlain
T. Co 346,

Parish & Co. v. Reigle .

Feani v. West J. F.'Co.

Fejavary v. Broesch .

Fcrgusson v. Brent . .

Festorazzi i: St. J. R. C. Chur
Field V. Stagg
Finley v. Brent ....
First 'Nat. Bk. v. Marietta, &c.

Co
First Nat. Bk. v. Stewart

V. Summeis .

1'. Tunibull .

Fish V. Chapman . . . 264,

139

Fishli V. Fib

Fitch r. Newberry . . .

Fitchburg R. Co. v. Gage .

Fitzgerald v. Grand T. By. Co
Flagg ('. Pierce ....
Flanagan v. Flanagan
Flower v. Flower ....
Floyd V. Morrow ....
Fonseca v. Cnnard S. Co. .

Fontaine's Adm'r v. Thompson'
Admr. . .

Fonville v. Casey
Forbes v. Rice 27
Forepaugh v. Delaware, frc. R. Co
FornshiU v. Murray . . . ,

Fosdick V. Hempstead . .

Foster V. Cleveland, &c. R. Co
Fox V. Gibbs

343,

378
462
463
138
265

578
182
702

501
630
98
139
348
723
283
379
378
98

576
725
138
8S9

578
136
273
889
829
578
430
579



XXVI TABLE OF AMERICAN CASES.

Francis v. St. Louis T. Co.

Frankliouser v. EUett
Fiarv V, Frarj ....
Friersiu v. Williams .

Ffotliiim'liaiu v. Jeukius .

G:iar v. Hiird

(j:iiT V. (jveev

Galena, &c. R. Co. v. Rae . .

Glallego's Exr's v. Attorney Genera
Gainbel v- Trippe

Gait 0, Adams Ex. Co. . . .

Gass V. Williite

George v. Braddock ... 577
Georgia Railroad Co. v. Haydcn
Georgia, &c. R. Co- v. Eskew .

Gerniania F. Ins. Co. v. Memphis
&c. R. Co

Gbbs V. Yvost ....
Giljson V. Gwinu . . .

(iillert V. W'ilson .

Giles Loring, The . . .

Gilm-m v. N. O,, &c. R. Co
V. Thompson . .

(iittings i'. Nelson .

Glass V. Blackwell . . .

Glasgow V. Nicholson
Gleason v. Goodrich Trans
G )odalc V. IVIoouey

Goodall V. Marshall . .

Goodell V. Union Ass'n .

Going V. Emery . . .

Goodrich v. Thompson .

Goodwin V. Jones . .

Gorham Manuf. Co. v. Fargo
Gore V. Norwich, &c. T. Co.

Gould V. Hill . . .

Grace v. Adams . .

Graham v. Davis . .

V. Holt . .

Co

Hunt-

Minne

Gram v. Prussian, &c. German Soc

Grand Rapids, &c. R. Co. v

ley

Grand Forks Nat. Bank v.

apolis, &c. Co. .
'.

Grant v. McLaclilin . .

Gravillon v. Richards' Ex'r

Gray v. Jackson .

Green v. Boston, &c. R. Co
V. Dennis . . .

Greenhow v. James' Exrs.

Greenwood v. Curtis . .

Gregg V. Illinois Cent. R. C
V. Sanford . . .

Griffith V. Douglass
(iuiliihall, The ....
Giiillaume v. Hamburgh & Am
Co 1 .

Gail lot r. Dossat

U

771

PAGE

421)

4IJ

723
8()()

284

96
702
2S3
576
57S
348
578
578
429
429

347
182
283

9S
650
223

744
137
746
96

501

579
782
578
576
280
763
350
501
345

347
346
182

702

462

138

929
782
348
526
576
830
866
285

138

138
890

348

631

Gulf, &c. Ry. Co. V. Levi
Gunn V, Reakes . . .

Hackney v. Yawter .

Hagar v. Clark . .

Haines v. Allen . .

Hale V. Barrett . . .

('. Everett . .

0. N. J. St. Co.
V. Sweet . . .

Hall V. Richardson
Hamilton v. Russell .

Hammond v. MeClures
Hanberry v. Hai>ljerry

Hand v. Baynes . .

Hant'ord v. Artcher

V. McNair .

Harding v. Alden . .

Harmon r. Dreher . .

Harper v. Hampton .

Harris v. Howe
Harrisburgh, The . .

Harleaii v. Harteau .

Harvey r. Ball . . .

('•. Conn., &c. R.

V. Richards .

Hastings v. Pepper
Hawley o. Kansas, &c. C

Screven

Co.

Hayden v. Demet
Hayes v. Wells . . .

Head rick v. Brattain .

Heald v. Builders' Ins. C
liegeman v. Western R.

Hernandez Succession

Hei)ler v. Davis . .

Herrin v. Eaton . .

Hill v. Denver, &c. R. C
V. Leadbetter . .

V. Pine River Bank
Hilton V. Guyott . .

Hhids V. Hinds . .

Hodges V. Hurd . ,

Hoffman v. Hoffman .

Holland v. Alcock . .

Ilollister V. Nowlen .

Holmes v. Remson
Honeyman v. Oregon, &c
Hood V. Hood . . .

V. N. Y., &-C. R. Co
Hoopcu- V. Wells .

Houston V. Darling
Houston, &c. Rv. Co

Cor

343,

Hill

S Ih

Howe V. W'ilson . .

Hull V. Hull ...
Humphreys ik Guillow

Hunt V. Haskell . .

V. Hunt . . .

265, 319
. 745

. 702

. 630

577, 579
284, 285

702
8 'JO

96, 98

97
40

285

723
280
40

182

723
702
763

463, 464
945

723
763

348, 525

782
265

378
348

97
350
137

137

461

830
944
631

283
285
868

746

723
96

745

577
378
763
378
725
463
265
630
429
380
575
136
182
285

867

74o

34o

24, 72S



TABLE OF AMERICAN CASES. xxvu

Hunter V. Boswoi'th ,

Hiiiiburd v. Bogardus
Hulcliiusou t'. Ford .

PAGE !

. 138

. 98

13G, 137

Illinois Cent. R. Co. v. Frankeu-

bcrg 346, 348

Illinois Cent. K. Co. v. Handy . 501

Indianapolis, &c. 11. Co. v. Allen 346

V. Birney 429
0. Cox . 346

Indians, 'I'lie Kansas 847

Ingalls V. Bills 461

Tngledew v. North. K. Co. . 5:26

Inglis V. Trustees 576

Ingram v. Little 182

iniiab. of So. Berwick v. Huntress 182

International, &c. By. Co. v. Terry 428

Jackson t'. Phillips . . .'. . 578

Jenkins v. Motlow 265

Jenness v. Jenness 723

Johnson v. Alabama, &c. By. Co. 348
— y. Grissard . . . 137,139

V. lloliticld 577
V. Johnson 578
V. Johnson's Admr's . . 832
V. N. Y. C. T. Co. . . 280— V. Pensacola B. Co. . . 378
V Waters 745

Jones V. Jones 723, 725

V. Pitcher 265

;;. Bichardsou 138

V. Voorhees 345

Jordan v. Bobinson 746
Josslyii v. Stone 547
Judson V. West.-B. Co 346

Kansas P. By. Co. v. Nichols . . 348
Keegaii v. Geraghtv . . 763, 768

Keliv V. Nichols '. 578
'-

V. Scott 831

Kent V. Dunham 579
Kentucky, &c. Bridge Co. v. Louis-

ville, &c. R. Co 378
Kerr v. Condv 745

V. City of Corry .... 223
Kerwin, Ex parte 182
Kesslcr v. N. Y., &c. B. Co. . . 464
Kevser v. Harbeck 283
Killmer v. N. Y., &c. R. Co. . . 3S0
Kimball v. Rutland, &c. B. Co. 346, 348

V. Sattley 138
King V. Bichards 283
Kingsley v. White 97
Kinney v. Commonwealth . . . 829
Kinnier v. Kinnier 723
Kinsley v. Kinsley 579

PAGE

Kinsley v. Lake Shore, &c. R. Co. 501
Kirkland v. Hinsmore .... 347
Kline v. Kline 930
Knox ('. Rives 378
Kobogum V. Jackson Iron Co. . 847
Kribbs V. Alford ...... 139
Krogg V. Atlantic, &c. Railroad . 944

Laing v. Colder 343
Lamar v. Micon 890
Lamb v. Cain 702
Laiuson v. Patch 97
Lane v. Old Colony R. Co. . . . 284
Lang V. Holbrook 745
Lawrence r. Kitferidge .... 782

V. McGregor .... 280
Lazier v. Westcott 746
Leary v. L'nited States .... 630
LeBarroii v. E. B. F. Co. . . . 463
Lee V. Salter 285
Lee, B. E., The 500
Leonard v. Davis 97

r. Hendrickson • . . . 264
Levering v. Union, &c. Co. . . 346
Levy V. Levy 579, 580
Libbv V. Maine Cent. R. Co. . . 462
Liudiey v. O'Reilly 930
Liiigen V. Lingcn . . . 763, 768, 770
Litowich V. Litcmich 724
Little V. Boston, &c. Railroad . . 345

Liverpool, &c. S. Co. v. Phoenix

Ins. Co 889
Loft in I'. Hines 137
Long V. Hammond 745

V. Hines 137, 138
V. Knapp 96

Looker v. Pecker 138
I;orent v. Kent ring 285

Lormer v. Allvn 139

Loth V. Carty"^ 139

Lough V. Outcrbridge .... 379
Louisville, &c. R. Co. v. Ballard . 430

— V. Lucas . 462
V. Snyder . 462
V. Wilson . 378

Low V. Mussey 746
Lum Lin Ying, Re . . . 829, 847

Lutheran Evan. Church v. Grist-

gan 702
Lviies V. State 532

McAlister v. Burgess
McCaflcry v. Woodin
McCarty v. Blevins .

McCleery v. Wakefield

McCliirc V. Forney
iMcClures v. Hammond
McColluin V. Smith .

578
139
136
182
98

265
763



XXVIU TABLE OF AMEEICAN CASES.

PAGE

McDaniel v. Cliicago, &c. Ky. Co. 890

McDoiiogli's Exrs. v. Murdock . 575

McDulfee v. PortUuid, &c. R. Co. 378

McElnioyle v. Cohen .... 944

McEIroy r. Nasliua, &c. R. Corp. 461

McEwaii V. Zinimer . . . 745. 746

McFaddeu v. Missouri P. Ry. Co. 347

McFarlaiid v. Wlieeler .... 2S5

McGirr v. Aaron 576

McKee v. Garcelou 98

V. Owen 501

McKiuuey v. Griggs 702

Macklin v. N. J. St. Co. ... 500

McLean v. Hardin 782

McMillan v. Mich. S., &c. R. Co. 345,

346

McMullen v. Richie 746

McNeil V. Tenth Nat. Bank . . 183

Mcl'adden v. N. Y. Cent. R. Co. . 461

Magliee v. Camden, &c. R. Co. . 280

M.ngnin v. Dinsniore 346

Malpica v. McKown 888

Maun V. Birchard 345

Manuf. Bank v. Rugee .... 96

Marlborougli, The 650
Martin v. Mariin 769

Maryland Ins. Co. v. LeRoy . . 280

Mather v. Am. Ex. Co. . . . . 525

Matthews v. Murchison .... 868

Maught V. Getzendauner ... 577

May bin v. S. C. R. Co 348

Maynard v. Syracuse, &c. R. Co. . 347
Medway v. Needhani 829

Meier v. Pcnn. R. Co 461
Mellen v. Mellen 723

Menzies v. Dodd 96

Merchants', &c. Bank v. Ilibbard 97

Merchants' D. T. Co. v. Block Bros. 347

Merchants' D. & T. Co. v. Corn-

forth 348

Merchants' 1). Trans. Co. v. Kahn 279
Merritt v. Earle 264
Messenger v. Penn. R. Co. . . . 378

Methodist Church v. Remington . 577
Michigan Cent. R. Co. v. Burrows 280

Michigan S., &c. R. Co. v. Heaton 348

Middlesex Bank v. Butmaii . . . 746
Miller V. English 702

V. Georgia, &c. Co. . . . 347
('. McCormick, &c. Co. . . 137
V. Miller .... 764, 767, 76S
V. Shreve 40

Milliken v. Pratt . . . 833, 867, 868
Mills V. Newberry 579
Milne v. Moretoii' 763
Minnesota L. Oil Co. v. Maginnis 136
Minor v. Caldwell 782
Minot V. Baker 577
Missouri Pac. R. Co. v Pagan . 526
Mitcliellr, Winslow 138

Mobile & Ohio R. Co. v. Hopkins 347
Mobile & O. R. Co. v. Weiner . 345
Mobile, &c. R. Co. v. Copeland . 348

Moffatt V. Moflatt 723
Molyneux i\ Seymour .... 744
Montgomery v. Chase .... 139
Moore v. Bynum 137
Moore's Exrs. v. Patterson . . . 285

Moore's Heirs v. ^loore's Devisees 576
Morgan v. McGhee 829

Morris v. Remington 930
u. Third Ave. R. Co. . . 501

Morrison v. Davis 280
V. Phillip.^, &c. Co. . . 347

Morrow v. Reed 97
Morse v. Powers 95

Moses V. Boston, &c. Railroad 345, 346,

364
V. Norris 265

:\rosher v. Prov. W. Ins. Co. . . 280
Mt. Ziou B. Church v. Whitmore 702
Mulligan v. Illinois Cent. R. Co. 347,

348

Munos V. So. Pac. R. Co. . • . 945

Murdock V. B. & A. R. Co. . . 429

Murray v. Lardner 223

Nash r. Ely 95

i\ Tu])per 944
Nashville, &-c. R. Co. v. Jones . 463

V. Sprayberry 463

Natchez, &c. R. Co. v. McNeil . 463

Nelson v. Benson 702
V. Railroad 463

New Brunswick, &c. Co. r. Tiers . 265

Newconib v. Cabell . ^. . . . 96
New England Ex. Co. v. Maine

Cent. R. Co 3S0
Newhall v. Vargas . . . 284, 285

New Haven, &c. N. Co. v. Camp-
bell . . .^ 284

New Jersey S. Nav. Co. v. Merch-
ants' Bank 346

Newman's Estate 725
New Orleans, &c. R. Co. ?'. Faler 463

New York C, &c. R. Co. v. Stand-

ard Oil Co 285

Niccolls V. Rugg 702
Nichols V. Allen 579
Nort'olk S. R. Co. v. Barnes . . 285

Northern C. R. Co. v. O'Comier 430

North Mo. R. Co. v. Akers ... 526

O'Dea r. O'Dea 725
Oppenheimcr v. U. S. Ex. Co . . 346
Orange Co. Bank r. Brown . . 346
Oreutt V. Moore 136

0'Reagan v. Cunard S. Co. 347, 890



TABLE OF AMERICAN CASES. XXIX

PAGE

O'Shields v. Railway Co. ... 945
Owen V. Perry 182
Owciis V. Missionary Soc. . . . 376

Pacific Ex. Co. v. Foley . . U7, 343

Packard v. Taylor 272
Palace Steamboat Co 500
Palmer v. Penii. Co 462
Parker v. Albee 745

i'. Plagi^ 264
1;. Jacobs . . . 136,138,139

Parrott v. Wells 378

Parsons v. Uaidy 264
Patterson v. Gaines 829

Peabody r. Hamilton 745

V. Landon .... 40, 138

Pearl v. Hansborougli .... 8r)9

Pearsall v. Dwiglit 944
Pearson v. Quist 96

Peebles v. Boston, &c. 11. Co. . . 285

Peet V. Railway Co 378
Pelton V. Plainer 746
Pence v. Arbuckle 183
Pennegar v. State 830
Pennoj'er v. Neff ...... 724
Pennsylvania Co. v. Faircliild . . 890
Pennsylvania R. Co. v. Am. Oil

Works . 284
i,_ Riordan . 348

V. Scliwarzen-

berger . 343
V. Titnsville,

&c. P. R.Co. 526
People V. Baker . . . 724, 725, 728

V. Rossiter 547
V. Taylor 975

Peoria, &c. Ry. Co. v. Chicago, &c.

Ry. Co. . . 378
Perkins iK Guy 944
Peters i'. R. Co. 380
Peterson v. Chemical Bank . . 782
Petrie v. Voorhees' Exrs. . . . 868
Petty V. Took 702
Pharr v. Collins 284
Plielps V. Murray 138
Piiillips V. Both .139

V. Brigham 280
V. Gregg 829

Pingree r. Detroit, &c. R. Co. . . 283
Pinney v. Wells 284
Pitkin *'. Brainerd 630
Pleasants v. Pendleton .... 97
Pollen V. LeRov 97
Pope V. Nickersou . . . 888, 890
Potter V. The Majestic . . 347, 88S
Potts V. N. Y., &c. R. Co. . . . 284
Power V. Cassidy 579
Powers V. Davenport 279
Preston 17. Hull 182

FAOB

Priestly v. North. Ind. &c. R. Co. 525
Pritchard v. Norton . . , 868, 890

y. Thompson .... 579
Polley V. Johnson 136
Purvis V. Tunno .... 630, 650
Puckett V. Reed 96
Pullman Palace Car Co. v. Pollock 501
Putnam v. Dutch 97

V. Wood .... 272, 273

Quimby v. Vanderbilt .... 464
Quinu V. Shields 577

Radcliffe v. United Ins. Co.

Ragan v. Aiken . . .

Railroad v. Dies . . .

V. Loekwood
Railroad Co. v. Babcock

V. Manuf. Co.

V. Mase . .

i\ Roy . .

Railroad Cos. v. Schutte

Railway Co. v. Cravens .

V. Hine . .

Raley v, Umatilla County
Rand v. Hansom .

Rankin v. Goddard . .

Rawliugs V. Hunt .

Rawson ?'. Penn. R Co.

Read V. Spauldiiig . .

V. Williams . . .

Redd V. Bnrrus . . .

Reed v. Morton . . .

Rclf r. Rapp ....
Rennigcr v. Spatz .

Reynolds ?-'. Tappan . .

V. United States

Rice V. Moore ....
Ricliardson i'. DeGiverville

V. Winsor
Richmond, &c. R. Co. v, Benson
Ricker v. Cross

Rider v. Edgar . . .

Riggin V. Patapsco Ins. Co.

Kigney v- Rigney . . .

Rio Grande W. Ry. Co. v. Ruben
stein

Roberts v. Riley . . .

Robertson v. Bullions

V. Kennedy .

V. Nat. S.'Co.

Robinson i?. Baker
r. Cliittenden .

V. Elliott . ,

!'. Queen

34

745

829,

40

Roche V. Washington
Rochester Distilling Co. v. Rasey
Root V. Long Island R. Co. 378,

197
378
348
347
945
349
945
462
223
348
945

577
745
746
137

347
280

577
137
182
350
96
630
847
944
763
630
526

97
136
280
724

430
346
703
264
279
283
630
. 41

867
832
137
380



XXX TABLE OF AMERICAN CASES.

745

Co,

Root V. Gt. Western R. Co.

Rose r. Himely . . .

Rosin's Appeal

]{oss V. Ross 763, 761, 765, 76S

Jioth c. Rotli

Rov 0. Goings

Ryan v. M. K. & 1'. Ry. Co. . .

Sager t'. rortsmoutli, &c. R. Co.

St. Louis, &c. Ry. Co. v. Wea
St. Sure V. Siiidsfelt . . .

Sauboru v. Benedict . . .

Sanderson v. White . . .

Sandford v. Catawissa, &c. R.

Sargent v. Boston & L. R. Co
Sarle v. Arnold ....
Saul I'. His Creditors

Sawteil V. Sawtell ....
Sawyer v. Gerrish ....
Scartf V. ]\Ictcall' ....
Selmorr's Ai)i)eal ....
Sciiool District v. Boston, &c.

Co
Scliopuian t'. Railroad . .

Scndder v. Union Bk. . .

Sowers v. Cyrenius . . .

Sears v. Chapman ....
Scborn v. Beckwith . . .

Second Nat. Bk. v. AValbridge

Seslunsky v. Seshinsky . .

Sevvall V. Sewall ....
Shanks v. Dupont ....
Sliaw V. Gilniore ....

V. United States . .

Sheldon v. Skiuuer . . .

Shelton v. Tiffin ....
Shepard v. Wright . . .

Sliiolds V. Jolly . . . .

Short V. Galray ....
Sliriver c. Sioux City, &c. R. Co.

Sluirtleff iJ. Wiilard' . . .

Siedenbach v. Riley . . .

Sillers v. Lester ....
Silver Lake Bank v. Harding

Simpson v. W'elcome . . .

Smith V. Atkins ....
V. Craft

— r. Derr's Admr's 763,

V. Fields . . .

:

— V. Henry . . .

v. Kelly's Heirs .

V. Morehead . .

V. N. C. R Co. .

r. Pedigo . . .

V. St. Louis, &c. Ry. Co
V. Skeary . . .

IK Wheeler . . .

c. Whitman . . ,

Smithurst v. Edmunds .

PAGE

349
9:29

702
769
724
138
348

380
317
745
136

576
380
379
40

S69

723
13()

()30

702

63.

348
463
890

577

578
944
97
724
745

723
138

630
631

745

748
576

763
348

97
96

138
746
579
137
40

770
139
40

768
723
347
702
464
95

97
279
138

Somes V. White ....
Southern Ex. Co. v. Caperton ,

- V. Hunuicutt
- l: Rnreell

630,

Sliced V. May
Spellman v. Lincoln R. T. Co
Spraguc V. Smith

State V. Bank of Maryland
„. Bell

V. Cincinnati, &c. R. Co
V. Cobb . .

V. Garland .

V. Hoofman .

V. Kennedy .

V. Kinne . .

V. Matthews
• V. Plants . .

v.- Reid . .

V. Ross . .

V. Ta-cha-no-tal

V. Tingler

r. Tuttv . .

V. Walker .

Steamboat Crystal Palace

Steele v. Benham . .

V. Townsend .

Steers v. Liverpool, &c
Steinweg v. Erie Ry. Co
Stephens v. Clifford .

V. Tucker .

Stevens v. Boston, &c. R
Stevenson v. Gray
Stewart v. Mercli. H. T.

Stockton v. Prey . .

Stonestreet v. Uoyle .

Sturgis V. Pay . . .

Suirtevant v. Ballard .

Sumner o. Ualton . .

Sutton V. Warren .

Superintendent, &c
Suter V. Hilliard .

Swift V. Tatner

Swartz V. Ballou . .

Swasey v. Am. Bible Soc

S. S. Co.

PAGE

631

345
346
347
782
462
463
547
830
378
223
547
975
829

547
L83
975
532
829
832
532

829, 830
847
500
96

347
347

Corp.

829. 8:

Co. .

Bennett

348, 461, 463
90

136
283

0, 831

280
462

577
744
40

98

831
242

579
630

96, 98

182
578

Taggard v. Loriuij . . . .

Talbot V. Merch.U. D. T. Co.

Taylor v. Barron ....
('. Bryden ....
V. Hodges ....

Terre Haute, &c. R. Co. v. Sherw
Thames, The
Theroux. v. No. Pac. R. Co.

Thonipson v. Bait. &c. R. Co,

V. Ketcham .

• V. Snow
V. Whitman . .

Til Drn ^^ Salmonson

ood

86/

630
88S

746
746
137
347
273
944
97

868
630
745
745



TABLE OF AMElilCAX CASES. XXXl

Thorp V. Hammond . .

Thrasli v. Bennett . . .

Tierney v. N. Y. Cent., &c.

Tilden v. Green . . .

Tognini v. Kyle . . .

Toledo, &c. K. Co. v. Conro
V. PvU

.y

bold

To|)])iug v. Lyncli .

Tower v. Utica, &c. Jl. Co.

Townes ii. Durbin . . .

Towusend v. Janison .

Trans. Co. v. Tiers . .

Tr< adwcU v. Whittier

Trne v. Ranney
'J'rustees, &c. v. Whitney
Turney c. Wilson .

Tuxwortli v. Moore . .

United States v. Crosby
r. Kcssler

• V. Knight
V. Nelson
V. Palmer

Upton V. Arelier ....
Urann v. Pletcher ....
Unney's Exrs. v. AVoodeu .

\ an Bnnit v. Pike . . •

Van Huskirk e. Purintou
Van Elta v. Evenson . . .

Van Hern v. Taylor . . .

Van lioozer i\ Cory . . .

\;\\\ Matre v. Sankey . .

Van Orsdal v. Van Orsdal .

Van Santvoord v. St. John .

Van Voorliis v. Brintnall

Veazie v. Somerby
Vermilye r. Adams Ex. Co.

Vicksburg-, &c. R. Co. o. Rags
Vidal ?'. Girard's Exrs. . .

Virginia C. R. Co. v. Sanger
Viser y. Riee
Vosc V. Dolan

Wait V. Williamson , . ,

Walden v. Mnrdock . . .

^Yall V. Williamson . . .

Wallace v. Harmstad . .

Wardy. N. Y. Cent. R. Co.

V. Qiiinliviu ....
Ward's, Src. Co. v. Elkins .

Ware v. Gay
Warner v. Norton
Warren R. Co. p. State . .

Washington r. Raleigh, &c. R.
Watkins v. Watkins . . .

V. Wyatt ....

Co

ale

Co

031

137

37S

577
97

40

1

463
96

50(J

782

94 i

280

462
829
.579

265

96

763

975
547
182

975
182
630

576

97
284
182

264
137
768

725
319
830
97

223
526
575
461

182
182

829
97

832, 847
182

5, 526
745

525
461

40
547
463
724
137

Bk.

Watts V. Camors . . .

IK Waddle , . .

Weaver v. Reilly . . .

^Vebl) V. Peirce

Webster v. Morris
Wedgwood V. Citizens' Nat
Welsh V. Pittsburgh, &e. R. Co
West Cambridge v. Lexington
Westeott V. Fargo . . .

Western Trans. Co. v. Barber
V. Newhall

Wheeler v. Becker . .

V. Nichols . .

V. Selden . .

White r. Attorney General
r. Norfolk & S. R. C

Whifesides v. Thurlkill .

Whit lock V. Hay . . .

\\'hi!n(y v. Beekford .

Wight man v. Wightman
Wiley V. Moore . . .

Wilkinson v. Ketler .

Williams v. Amroyd . .

V. Branson
V. Briggs .

V. Crutcher
r. Grant
V. Hays . . .

V. Kimball . .

V. Oates . . .

V. Preston . .

V. Vanderbilt .

V. Williams
Williams' Estate . . .

Wniing V. St. Louis, &c. R
Wilson V. Cheever . .

V. Hill ....
V. Leonard . .

V. Wilson . . .

Wisner v. Ocumpaugh .

AVitman v. Lex ...
WoU>. Am. Ex. Co. .

Wood V. Crocker ...
V. ^Vatkinson . .

Woodrnir v. Marsh . .

Wooley V. Constant .

Wordin v. Bemis . .

Work V. Leathers
Wright V. Bircher

V. Caldwell ,

V. Tetlow . .

Wvman v. Railroad

Co.

243,

890
930
9s

631
57S

13S
265
830
348
285
348
137
96

98

577
631
264

97
283
831

182
136

929
265

138
1S2

265

631
769
830
74C)

428

724
769
347
723
96
97

138
139
578
280
265

745
578
182
630
273
138

501
98

463

Yates V. Yates 723

Zeiswiss V. James 578
Zellner v. Mobley 96









RULING CASES.

BILL OF SALE (of personal chattels).

No. 1. — TWYNE'S CASE.

(STAK CHAMBEE, 1601.)

No. 2. — COOKSON v. SWIEE.

(II. L. 1884.)

RULE.

By the common law of England, a bargain and sale may
be made of chattels which are capable of physical posses-

sion, so as to pass the property to the purchaser either

absolutely or subject to a condition giving the transaction

the effect of a mortgage, without the purchaser carrying

away the chattels or taking possession of them.

But where the transaction was not an out and out sale,

but was intended to operate merely as a security or by way
of mortgage, the fact of the chattels being left in the pos-

session of the original owner was considered to be evidence

to go to the jury of a fraud to defeat creditors.

The legislation by the series of English Acts called the

Bills of Sale Acts was commenced with the object of de-

fining the facts which were to give rise to the presumption

of fraud and to make the presumption upon those facts

conclusive.

In a case not coming within the definition of the Acts,

the rule of common law prevails ; and if the transaction is

hand fide the title acquired through it is good.



BILL OF SALE.

No. 1. — Twyne's Case, 3 Co. Eep. 80 b.

Twyne's Case.

3 Co. Kep. 80 b-83 b (8. ('. 1 Smith's Lead. C'as. 8tli ed. 1).

Asslijiiinenl of Chattels. — Fraud under Statute of 13 Eliz.

[80 b] A., indebted to B. iu four hundi-ed pounds, and to C in two hundred

pounds, being sued in debt by C, pending the writ, makes a secret assign-

nicut of all his goods and chattels to B. generally, without exception, in satis-

faction^ OL his debt, but still continues in possession, and sells some sheep,

and sets his mark on others ; held that this was a fraudulent gift wdthin the

13 Eliz. c. 5. 1st. Because the gift was general, w-ithout exception of his

apparel, &c. ; the donor continued in possession, and used them as his own;

it was made in secret, pending the writ; there was a trust between the par-

ties ; and the deed contained an unusual clause, — that it was made bonajide,

&c. '2nd. That a good consideration is not sufficient to take a case out of

the statute, unless the deed be made bond fide also.

What conveyances are fraudulent witliin the 13 Eliz. c. 5, and 27 Eliz. c. 4.

Statutes made in suppression of fraud are to be construed liberally for that

purpose.

A conveyance made with a power of revocation is fraudulent as against

a purchaser, though the power be future, or to be exercised with the assent

of anotlier person. So if the power be afterwards extinguished by fine, to

defraud a purchaser, the fine is void as to him.

A boml void in part by the statute law, is void in tolo.

None but bond fide purchasers for a valuable and not inadequate considera-

tion, can take advantage of the stat. 27 Eliz. c. 4.

Ill an information by Coke, tlie Queen'.s Attorney G-eneral, against

Twyne of Hampshire, in the Star Chamber, for making and pub-

lishing of a fraudulent gift of goods: the case on the stat. of 13

Eliz. cap. 5 was such; Pierce was indebted to Twyne in four hun-

dred pounds, and was indebted also to C. in two hundred pounds.

C. brought an action of debt against Pierce, and pending the writ,

Pierce being possessed of goods and chattels of the value of three

hundred pounds, in secret made a general deed of gift of all liis

goods and chattels real and personal whatsoever to Twyne, in satis-

faction of his debt ; notwithstanding that Pierce continued in

•possession of the said goods, and some of them he sold ; and he

shore the sheep, and marked them with his own mark : and after-

wards C. had judgment against Pierce, and had a Jieri facias

directed to the Sheriff of Southampton, who by force of the said

writ came to make execution of the said goods ; but divers persons,

by the command of the said Twyne, did with force resist the said
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Slisriff, claiming them to be the goods of the said Twyue by force

of the said gift ; and openly declared by the commandment of

Twvne, that it was a good gift, and made on a good and lawful

consideration. And whether this gift on the whole matter wa.s

fraudulent and of no effect by the said act of 13 Eliz. or not, was

the question. And it was resolved by Sir Thomas Egerton, Lord

Keeper of the Great Seal, and by the Chief Justice Popham and

Anderson, and the whole court of Star Chamber, that this gift was

fraudulent, within the statute of 13 Eliz. And in this case divers

points were resolved:

1st. That this gift had the signs and marks of fraud,

* because the gift is general, without exception of his ap- [*81 a]

parel, or any thing of necessity ; for it is commonly said,

qiiod dolus versatur in gouralibus.

2nd. The donor continued in possession, and used them as his

own ; and by reason thereof he traded and traflficked with others,

and defrauded and deceived them.

3rd. It was made in secret, et dona clandestina sunt semper

suspiciosa.

4th. Tt was made pending the writ.

5th. Here was a trust between the parties, for the donor pos-

sessed all, and used them as his proper goods, and fraud is always

apparelled and clad with a trust, and a trust is the cover of fraud.

6th. The deed contains, that the gift was made honestly, truly,

and bond fide ; et clausidce inconsitef semper inducnnt suspicionem.

Secondly, it was resolved, that notwithstanding here was a true

debt due to Twyne, and a good consideration of the gift, yet it was

not within the proviso of the said Act of 13 Eliz., ])y which it is

provided, that the said Act shall not extend to any estate or in-

terest in lands, &c., goods or chattels made on a good consideration

and hond fide ; for although it is on a true and good consideration,

yet it is not hand fide, for no gift shall be deemed to be hond fide

within the said proviso which is accompanied with any trust ; as

if a man be indebted to five several persons, in the several sums

of twenty pounds, and hath goods of the value of twenty pounds,

and makes a gift of all his goods to one of them in satisfaction of

his debt, but there is a trust between them, that the donee shall

deal favourably with him in regard of his poor estate, either to

permit the donor, or some other for him, or for his benefit, to use

or have possession of them, and is contented that he shall pay him
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his debt when he is able ; this shall not be called bona fide within

the said proviso ; for the proviso saith on a good consideration,

and bona fide ; so a good consideration doth not suffice, if it l)e not

also bond fide : and therefore, reader, when any gift shall be to

you in satisfaction of a debt, by one who is indebted to others also

;

1st, Let it be made in a public manner, and before the neighbours,

and not in private, for secrecy is a mark of fraud. 2nd, Let the

goods and chattels be appraised by good people to the very value,

and take a gift in particular in satisfaction of your debt. 3rd, Im-

mediately after the gift, take the possession of them ; for continu-

ance of the possession in the donor is a sign of trust. And know,

reader, that the said words of the proviso, on a good consideration,

and bond fide, do not extend to every gift made ho'tiCt fide ; and

therefore there are two manners of gifts on a good consideration,

sell, consideration of nature or blood, and a valuable consideration.

As to the first, in the case before put ; if he who is indebted to

five several persons, to each party in twenty pounds, in

[* 81 b] consideration of natural affection, gives * all his goods

to his son, or cousin, in that case, forasmuch as others

should lose their debts, &c., which are things of value, the intent

of the act was, that the consideration in such case should be valu-

able ; for equity requires, that such gift, which defeats others,

should be made on as high and good consideration as the things

which are thereby defeated are ; and it is to be presumed, that

the father, if he had not been indebted to others, would not have

dispossessed himself of all his goods, and sul»jected himself to

his cradle ; and therefore it shall be intended, that it was made to

defeat his creditors : and if consideration of nature or blood should

be a good consideration within this proviso, the statute would

serve for little or nothing, and no creditor would be sure of his

debt. And as to gifts made bond fide, it is to be known, that

every gift made bond fide either is on a trust between the parties,

or without any tinist; every gift made on a trust is out of this

proviso ; for that which is betwixt the donor and donee, called

a trust per nomen speciosimi, is in truth, as to all the creditors,

a fraud, for they are thereby defeated and defrauded of their true

and due debts. And every trust is eitlier expressed, or implied :

an express trust is when in the gift, or upon the gift, the trust

by word or writing is expressed : a trust implied is, when a man
makes a gift without any consideration, or on a consideration of
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nature, or blood only : and therefore, if a man before the stat. of

27 H. VIII. had bargained his land for a valuable consideration

to one and his heirs, by which he was seised to the use of the

bargainee ; and afterwards the bargainor, without a consideration,

enfeoffed others, who had no notice of the said bargain ; in this

case the law implies a trust and confidence, and they shall be

seised to the use of the bargainee : so in the same case, if the

feoffees, in consideration of nature, or lilood, had without a valu-

able consideration enfeoffed their sons, or any of their blood who
had no notice of the first bargain, yet that shall not toll the use

raised on a valuable consideration ; for a feoffment made only on

consideration of nature or blood, shall not toll an use raised on a

valuable consideration, but shall toll an use raised on consideration

of nature, for both considerations are in cvquali jure, and of one

and the same nature.

And when a man, being greatly indebted to sundry persons,

makes a gift to his son, or any of his blood, witliout consideration,

but only of nature, the law intends a trust l»etwixt them, scil. that

the donee would, in consideration of sucli gift being voluntarily and

freely made to him, and also in consideration of nature, relieve his

father, or cousin, and not see him want wiio liad made such gift to

him {vide 33 H. YL, 33, by Prisot), if the father enfeoffs his son and

heir apparent within age bond fide, yet the lord shall have the

wardship of him : so note, valuable consideration is a good consid-

eration within this proviso; and a gift made hond fide is a

gift made without any trust either expressed or implied :
* by [* 82 a]

wliieh it appears, tliat as a gift made on a good considera-

tion, if it be not also honCt fide, is not within the proviso, so a gift

made honci fide, if it be not on a good consideration, is not within

the proviso; but it ought to be on a good consideration, and also

hond fide.

To one who marvelled what should be the reason that acts and

statutes are continually made at every Parliament without inter-

mission, and without end, a wise man made a good and short

answer, both which are well composed in verse.

'• Quajritur, lit crescunt tot magna volumiua legis ?

Ill |)i-omptu causa est, crescit in orbe dolus.

And because fraud and deceit abound in these days more than in

farmer times, it was resolved in this case by the whole Court, that
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ail statutes made against fraud should be liberally and beneficially

expounded to suppress the fraud. Note, reader, according to their

opinions, divers resolutions have been made.

Between Fav.nccfoot v. Blunt, in the Exchequer Chamber, Mich.

35 & 36 Eliz. the case was : Pauncefoot being indicted for recusancy,

for not coming to divine service, and having an intent to flee beyond

sea, and to defeat the Queen of all that might accrue to her for his

recusancy or flight, made a gift of all his leases and goods of great

value, coloured with feigned consideration, and afterwards he fled

beyond sea, and afterwards was outlawed on the same indictment

;

and whether this gift should be void to defeat the Queen of her

forfeiture, either by the common law, or by any statute, was the ques-

tion : and some conceived that the common law, which abhors all

fraud, would make void this gift as to the Queen ; vide Mich. 12 &
13 Eliz. Dyer, 295, 4 & 5 P. & M. 160. And the stat. of 50 E. III.,

cap. 6, was considered ; but that extends only in relief of creditors,

and extends only to such debtors as flee to sanctuaries, or other

privileged places : but some conceived, that the stat. of 3 H. VII.,

cap. 4, extends to this case. For although the preamble speaks

only of creditors
;
yet it is provided by the body of the act gen-

erally, that all gifts of goods and chattels made or to be made on

trust to the use of the donor, shall be void and of no effect, but that

is to be intended as to all strangers who are to have prejudice by

such gift, but between the parties themselves it stands good : but

it was resolved by all the Barons, that the stat. 13 Eliz. cap. 5, ex-

tends to it, for thereby it is enacted and declared, that all feoff-

ments, gifts, grants, &c., "to delay, hinder, or defraud creditors, and

others, of their just and lawful actions, suits, debts, accounts, dam-

ages, penalties, forfeitures, heriots, mortuaries, and reliefs," shall be

void, &c. So that this Act doth not extend only to creditors, but

to all others who had cause of action, or suit, or any penalty, or

forfeiture, &c.

[* 82 b] * And it was resolved, that this word " forfeiture
"

should not be intended only of a forfeiture of an obliga-

tion, recognizance, or such like (as it was objected by some, that it

should, in respect that it comes after damage and penalty) but also

to everything which shall by law be forfeited to the King or sub-

ject. And therefore if a man, to prevent a forfeiture for felony,

or by outlawry makes a gift of all his goods, and afterwards is

attainted or outlawed, these ejoods are forfeited notwithstanding
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this gift: the same law of recusants, and so the statute is ex-

pounded beneficially to suppress fraud. Xote well this word

"declare" in the act of 13 Eliz. by which the Parliament ex-

pounded that this w^as the common law Ijefore. And according

to this resolution it was decreed, Hil. 36 Eliz. in the Exche(|uer

Chamber.

Mich, 42 & 43 Eliz. in the Common Pleas, on evidence to a jury,

between Standen and Bullock, these points were resolved by the

whole Court on the stat. of 27 Eliz. cap. 4. Waljmsley, J., said, that

Sir Chkistophp:u Wray, late C. J. of England, reported to him, that

he, and all his companions of the King's Bench were resolved, and

so directed a jury on evidence before them ; that where a man had

conveyed his land to the use of himself for life, and afterwards to

the use of divers others of his blood, with a future power of revoca-

tion, as after such feast, or after the death of such one ; and after-

wards, and before the power of revocation began, he, for valuable

consideration, bargained and sold the land to another and his heirs

:

this bargain and sale is within the remedy of the said statute. For

although the statute saitli, " the said first conveyance not by him

revoked, according to the power by him reserved," which seems by

the literal sense to be intended of a present power of revocation,

for no revocation can be made by force of a future power until it

comes in esse ; yet it was held that the intent of the Act was, that

such voluntary conveyance which was originally subject to a power

of revocation, be it in ^^j^obscw^z orinfuturo, should not stand against

a purchaser hoiid fide for a valuable consideration ; and if other con-

struction should be made, the said Act would serv^e for little or no

purpose, and it would be no difficult matter to evade it : so if A. had

reserved to himself a power of revocation with the assent of B., and

afterwards A. bargained and sold the land to another, this bargain

and sale is good, and within the remedy of the said Act ; for other-

wise the good provision of the Act, by a small addition, and evil

invention, would be defeated.

And on the same reason it was adjudged, 38 Eliz. in the Common
Pleas, between Lee and his wife, executrix of one Smith, plaintiff,

and Mary Colshil, executrix of Thomas Colshil, defendant, in debt

on an obligation of one thousand marks, Eot. 1707; the case was,

Colshil the testator had the office of the Queen's customer, by let-

ters patent, to him and his deputies ; and l)y indenture between

him and Smith, the testator of tlu^ plaintiff, and for six huudieo
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[* 83 a] pounds paid, and one hundred pounds per annum * to be

paid during the life of Colshil, made a deputation of the

said office to Smith ; and Colshil covenanted with Smith, that if

Colshil should die before him, that then his executors should repay

him three hundred pounds. And divers covenants were in the said

indenture concerning the said office, and the enjoying of it : and

Colshil was bound to the said Smith in the said obligation to per-

form the covenants ; and the breach was alleged in the non-pay-

ment of the said three hundred pounds, forasmuch as Smith sur-

vived Colshil : and although the said covenant to repay the three

hundred pounds was lawful, yet forasmuch as the rest of the cove-

nants were against the statute of 5 E. VI., cap. 16, and if the

addition of a lawful covenant should make the obligation of force

as to that, the statute would serve for little or no purpose ; for this

cause it was adjudged, that the obligation was utterly void.

2nd, It was resolved, that if a man hath power of revocation,

and afterwards, to the intent to defraud a purchaser, he levies a

fine, or makes a feoffment, or other conveyance to a stranger, by

which he extinguishes his power, and afterwards bargains and

sells the land to another for a valuable consideration, the bargainee

shall enjoy the land, for as to him, the fine, feoffment, or other

conveyances, by which the condition was extinct, was void by the

said Act ; and so the first clause, by which all fraudulent and

covinous conveyances are made void as to purchasers, extends to

the last clause of the Act, scil. when he who makes the bargain

and sale had power of revocation. And it was said that the statute

of 27 Eliz. hath made voluntary estates made with power of revoca-

tion, as to purchasers, in equal degree with conveyances made by

fraud and covin to defraud purchasers.

Between Ui:)ton v. Bassctt in trespass, Trin. 37 Eliz. in the Com-

mon Pleas, it was adjudged, that if a man makes a lease for years,

by fraud and covin, and afterwards makes anotlier lease hond fide,

liut without fine or rent reserved, that the second lessee should not

avoid the first lease.

For first it wns agreed, that by the common law an estate made

by fraud should be avoided only by him who had a former right,

title, interest, debt, or demand, as 33 H. VI. a sale in open market

by covin shall not bar a right which is more ancient: nor a covin-

ous gift shall not defeat execution in respect of a former debt, as it

is agreed in 22 Ass. 72, but he wlio hath right, title, interest, debt.
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or demand, more puisne, shall not avoid a gift or estate precedent

by fraud by the common law.

2nd, It was resolved, that no purchaser should avoid a pre-

cedent conveyance made by fraud and coyin, but he who is a pur-

chaser for money or other valuable consideration, for although in

the preamble it is said " for money or other good consideration,"

and likewise in the body of the Act " for money or other good

consideration," yet these words " good consideration " are to be

intended only of valuable consideration ; and that appears by the

clause which concerns those who had power of revocation ; for

there it is said, for money or other good consideration paid, or

given, and this word " paid " is to be referred to " money," and

" ffiven " is to be referred to " Qood consideration," so the sense is

for money paid, or other good consideration given, which

words exclude all considerations of * nature or blood, or [* 83 b]

the like, and are to be intended only of valuable consid-

erations wiiich may be given ; and therefore he who makes a pur-

chase of land for a valuable consideration, is only a purchaser

within this statute. And this latter clause doth wtII expound

these words " other good consideration " mentioned before in the

preamble and body of the Act.

And so it was resolved, Pasch. 32 Eliz. in a case referred out of

the Chancery to the consideration of Windham and Peeiam, Jus-

tices : John Ncdham, plaintiff, v. BectKinont, Serjeant-at-law, defend-

ant : where the case was, Henry Babington seised in fee of the

manor of Lit-Church in the County of Derby, by indenture 10 Feb-

ruary, 8 Eliz. covenanted with the Lord Darcy, for the advance-

ment of such heirs male, as well those he had begot, as those he

should afterwards beget on the body of Mary, tlien his wife (sister

to the said Lord Darcy) before the feast of St. John Baptist then

next following, to levy a fine of the said manor to the use of the

said Henry for his life, and afterwards to the use of the eldest issue

male of the bodies of the said Henry and Mary begotten in tail,

&c., and so to three issues of their bodies, &c., with the remainder

to his right heirs. And afterwards, 8 Mini, ann. 8 Eliz., Henry

Babington, by fraud and covin, to defeat the said covenant, made

a lease of the said manor for a great number of years, to Ptol)ert

Heys ; and afterwards levied the fine accordingly: and on ecm-

ference had with the other justicos, it was resolxcd, that altlionuli

the issue was a purchnsev, ye^ 1i^ wtis nnL a puiclmscr in vulgni
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and common intendment : also consideration of Llood, natural

affection, is a good consideration, but not such a good consideration

which is intended by the Stat, of 27Eliz., for a valuable considera-

tion is only a good consideration within that Act. In this case

Anuehson, C. J., of the Common Pleas, said, that a man who was
of small understanding, and not able to govern the lands which

descended to him, and being given to riot and disorder, by media-

tion of his friends openly conveyed his lands to them, on trust and

confidence that he should take the profits for his maintenance, and
that he should not have power to waste and consume the same

;

and afterwards, he being seduced by deceitful and covinous persons,

for a small sum of money bargained and sold his land, being of

a great value : this bargain, although it was for money, was holden

to be out of this statute ; for this Act is made against all fraud

and deceit, and doth not help any purchaser, who doth not come

to tlie land for a good consideration lawfully and without fraud or

deceit ; and such conveyance made on trust is void as to him who
purchases the land for a valuable consideration ho JM\/ide, withowt

deceit or cunning.

And l)y the judgment of the whole Court Twyne was convicted

of fraud, and he and all the others of a riot.

Cookson V. Swire.

9 Ai)p. Cas. 6.53-670 (s. c. 54 L. J. Q. B. 249 ; 52 L. T. .30; .3.3 W. R. 181).

Tl'le to Chattels. — Assignment hij luay of Security.

Interpleader to try the question of property as between the respondents

(Swire and others), as plaintiffs, and the appellants (Cookson and wife) execu-

tion-creditors of Samuel Vaughan, as defendants.

In 1873 (therefore previously to the Bills of Sale Act 1878), Samuel Yaughan
executed in favour of the respondents a bill of sale of his fiu-niture by way of

mortgage and with a power of sale ; and, the document being unregistered

and no execution-creditor being yet in existence, the respondents, under their

power, sold the furniture to Charles Vaughan, who, not being able to j)ay the

purchase-money, borrowed the whole of it from the respondents, on the security

of a hill of sale executed by Charles Vaughan in their favour and duly regis-

tered. On a trial the jury found that the transaction as between the respond-

ent and Charles A'aughan, was hondjide.

Held by the House of Lords athrining the judgment of the Court of Appeal,

tliat the title of the respondents was good against the appellants.

[6.~);>] Appeal from an order of the Court of Appeal. The

appellants having on the 25th of January, 1883, recovered
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jiulgment against Samuel A'auglian for £7o4, tlie sheriff' of Lan-

easliiie the next day seized under a /. ft', certain household

furniture at Croydon Villa, Blackpool, ^vhere the debtor was

residing. A claim having lieen made by the respondents an

interpleader issue was directed in which the respondents, as plain-

titfs, affirmed, and the appellants, as defendants, denied that the

goods seized were at the time of the seizure the property

of the respondents as against the * appellants. At the [* 654]

trial before Cave. J., at Manchester in April, 1883, the

following facts were proved :
—

On the 10th of May, 1873, Samuel Yaughan being in difficul-

ties the respondents paid his debts, and he executed a bill of sale

whereby he assigned to the respondents the goods in question as

security for loans amounting to £698 lO-s. , with a proviso that if

the grantor did not upon demand pay principal and interest the

grantees might take possession and sell the goods by public auc-

tion or private contract upon such conditions and in such manner

as they should think fit. This bill was duly registered, but was

not re -registered at the end of five years or at all.

On the 23rd of December, 1882, the appellants threatened the

debtor with the action which they brought on the 8th of January,

1883. At the end of December, 1882, and after this threat,' it

was agreed between the debtor's son Charles Vaughan and the land-

lord of Croydon Villa that the son should be the tenant instead of

his father the debtor. At this time the debtor was paralyzed and

incapable. On the 11th of January, 1883, the respondents served

a demand for the money due under the bill of 1873 and put a

man in possession, and a few days after the respondent Samuel

Sv.ire (brother-in-law of Samuel Vaughan) on behalf of the

respondents agreed with Charles Vaughan to sell the goods in

question to him for £250, and (though no money passed) gave

him the following receipt :
—

•

£250. MAN-CHESTEn, 19tli .laiinarv, 188.3.

Received from Mr. Charles Vaughan the sum of two hundred

and fifty pounds, being the purchase-money agreed to be paid by

him for the whole of the household furniture and effects now
being in, al)out, or ui>on the messuage or dwelling-house situate

and being Croydon Villa, South Shore, Blackpool, in the county

of Lancaster.

S. SwiKE, for self and co-mortgagees.
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Charles Vaughan not being able to pay executed a bill of sale

dated the 19th of January, 1883, whereby he assigned the goods

to the respondents as security for the purchase-money. This bill

was duly registered. These proceedings were taken by

[* 655] tlie * respondents to protect the furniture for the benefit

of the persons for whom the respondents were trustees.

The jury found that the transaction between the respondents

and Charles Vaughan was a honCt fide one, and found a verdict for

the plaintiffs, the now respondents, and were then discharged by

consent, C.\VE, J., reserving the case for further consideration,

with liberty to him to find any further fact that might be

necessary.

Upon furtlier consideration, on the 29tli of May, 1883, Cave,

J., while adopting and approving the finding of the jury that the

transaction with Charles Vaughan was a bond fide one, found as

a fact that the goods were at the time of the execution in the

apparent possession of Samuel Vaughan, and held that the bill of

1873 was under the Bills of Sale Acts previous to 1882 void as

against the execution creditors, it being necessary for the respond-

ents in proving tlieir title to rely on that bill; and. the learned

Judge entered judgment for the defendants, the now appellants.

The Court of Appeal on the 6th of November, 1883, held that

the transaction with Charles being a bond fide one the bill of 1873

was on the 19th of January, 1883, satisfied, so that the Bills of

Sale Acts had no application to it ; but that if those Acts were

applicable, then as a matter of fact the goods were not at the

time of the execution in the apparent possession of the father

Samuel, but were in the actual and apparent possession of the

son Charles. The Court therefore reversed the judgment of Cave,

J., and entered judgment for the respondents.

May 21, 23. Sir F. Herschell, S. G. and Arthur Charles,

Q. C. for the appellants :
—

The Court of Appeal were wrong on the facts in holding that

Samuel Vaughan was not in apparent possession at the time of

the execution, and wrong in law in holding that the Bills of Sale

Acts did not apply to the bill of 1873. The only title of the

respondents to the goods was through and under the bill of sale

of 1873. Assuming that that bill is governed by the Bills

of Sale Acts of 1854 and 1866 or of 1878, not having been re-

registered it would be void against exectitiou creditors if the
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grantor were * (as he was) in apparent possession of the [* 656]

goods at the time of the execution ; and one question is

whether the bill would he void when the grantees of that bill

have parted with their interest by subsequent transactions. The

words of sect. 8 of the Bills of Sale Act 1878 (41 & 42 Vict. c. 31)

are similar to those of the Act of 1854 (17 & 18 Vict. c. 36) s. 1.

It would defeat the whole object of these Acts if when the grantor

remains in apparent possession the whole time the goods might

be passed by a word of mouth transaction to another person who
then makes a fresh bill of sale to the grantees of the first bill.

That was what was done here : Samuel Vaughan the grantor of

the bill of 1873 remaining always in apparent possession, and

the goods being verbally sold to Charles Vaughan, who at the

same time executes a fresh bill to the respondents. The question

would not arise if the first grantor did not remain in apparent

possession : if for instance the goods were removed : but if he

does the case is within the Acts. The transaction was analogous

to that in Karet \. Kosher Meat Supply Association, 2 Q. B. D,

361 ; 46 L. J. Q. B. 548, where it was held that such an arrange-

ment could not defeat the Act. The respondents could only sell

to Charles Vaughan that which they themselves had under the

bill of 1873, and that bill being void for want of re-registration

they could not confer on Charles Vauglian a better title than

their own ; nor could he cure the defect by giving a fresh bill

which was registered. Chapman v. Knight (1880), 5 C. P. D.

308; 49 L. J. C. P. 425; 42 L. T. 538; 28 W. R. 919.

[Lord Blackburn: Under tlie bill of 1873 the grantees had

power to sell absolutely; to sell more than they had themselves.]

In Karet v. Kosher Meat Supply Association the first bill was
(apparently according to the report,) an absolute conveyance, not

a mere security, and yet the transaction was held void. But
even if the grantees of that bill had the power to sell absolutely

and so as to be free from any equity of redemption they are in no

better position than if they had been unlimited absolute owners

in tlie first instance. The respondents gave no better title to

Charles Vaughan than if instead of a verbal sale they had given

him an unregistered bill. The receipt given to him required

registration under the Act of 1878. A mere receipt for

money * need not be registered, but if it is intended as a [* 657]

record of the transaction it must : Marsden v. Meadows,
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7 Q. B. D. 80 ; 50 L. J. Q. B. 536. This receipt was intended

as a muniment, no money having passed.

The decision of the Court of Appeal that Samuel A'anghan was

not in apparent possession is contrary to the principle laid down
in £x parte Jatj, In re Blenkhorn, L. E. , 9 Ch. 697; 43 L. J.

Bankr. , 122; No. 6, p. 87, 2^ost. He was in apparent possession

within the meaning of sect. 7 of the Act of 1854.

Independently of the above considerations the bill of 1873

comes within the Bills of Sale Act of 1882 (45 & 46 Vict. c. 43),

and is under that Act absolutely void as between every one, so

that no one can take a title under it. That Act was passed in

consequence of the decision of tlie Court of Appeal in Davis v.

Goodman, 5 C. P. D. 128 ; 49 L. J. C. P. 344, and was intended

to apply to all bills of which the registration was not renewed

under the previous Acts. The provision in sect. 3 that the Act

shall not apply to bills of which the registration has not lapsed,

shows that the intention was that it should apply to bills which

had lapsed.

Ambrose, Q. C. and C. H. M. Wharton, for the respondents

were not heard.

Earl of Selborne, L. C. :
—

My Lords, it appears to me that the true point upon which

this case depends is that which is clearly enough put in the judg-

ment of the Master of the Eolls, although there is much in

that judgment, with reference to the question of possession and

apparent ownership, on which, if it were necessary for your Lord-

ships to express an opinion, you might, subject to what you

might have heard from the other side, perhaps have hesitated to

agree with that learned Judge. But the Master of the Eolls ^

says this :
" At the moment when that transaction took place

"

(that is, between Mr. Swire and Mr. Charles Vaughan) " there

was no execution creditor in existence. It is the person wdio has

the legal property in the goods selling them by a honct fide sale

to a person who has a right to buy them and does buy them ; and

it is an act equivalent to a carrying over by one to the

[* 658] other. I * come to the conclusion on that, that the bill

of sale was satisfied " (by which I understand the learned

Judge to mean spent and at an end, functum officio)
" at a time

' The quotations from the judgmeuts are taken from the printed papers before tlie

Hou.se.



R. G. VOL. V.J BILL OF SALE. 15

No. 2. — Cookson v. Swire, 9 App. Cas. 658, 659.

when the Bills of Sale Act did not apply to it; and from that

time the Bills of Sale Act never applied to that bill of sale any

more, so that the question of apparent ownership with regard to

the bill of sale was not one which arose at that time. " If that is

a correct view, I think there can be no doubt that the judgment

of the Court of Appeal is correct, though some other reasons have

been assigned for it, as to which, if the case had depended upon

them, your Lordships would doubtless have desired to hear the

respondents' counsel. And I think that view is correct.

Now, the facts necessary to be considered are few. This bill

of sale was given upon the 10th of May, IST;-*) ; and, undoubtedly,

according to the law as it stood at that time, under the Acts of

1854 and 1866, it was necessary that the bill of sale should be

registered to make it stand against assignees in bankruptcy and

execution creditors of the grantor of the bill of sale; and it was

also necessary, to keep the registration on foot, that it should be

re-registered at the end of live years. In point of fact it was

originally registered, but at the end of five years it was not re-

registered, and, for the purposes of the present argument, it must

be taken as an unregistered bill of sale. Still, it was a bill of

sale governed by the Acts of 1854 and 1866 ; and, for the reasons

which I shall presently give, it was not governed, for any pur-

pose material to this case, either by the Act of 1878 or by the

Act of 1882.

That Ijeing the state of the case, and the bill of sale having

been given to secure the payment of a certain sum of money on

demand, with a power of sale, in the most ample terms, in the

case of non-payment, it appears that a demand was made of the

money by the creditor on the llth of January, 1883. And I take

it to be clear and unijuestionable, that at that time, as between the

debtor and the creditor, the bill of sale was in force ; though, not

being registered, if an execution had before that time been issued,

the right of the execution creditor would have prevailed. IJut,

as between the debtor and the creditor, it was in force according

to its tenor and with all its provisions. The demand
* was duly made u[)on the llth of January, 1883; and [* 659]

that demand, being in writing, expressly stated, that if

the payment were not made, the holders of the bill of sale (I will

call them the mortgagees, for that was the nature of the security)

" will proceed to sell your furniture and effects under the powers
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contained in such bill of sale," — which, as I have said, were

ample powers of sale, and if duly exercised would convey to a

purchaser, not the title to the mortgage originally created by the

bill of sale, but as full a title to the property as any absolute

transfer could give.

The money was not paid, and on the 19th of January the trans-

action v»^as completed as between the vendors and the purchaser,

Mr. Charles Vaughan, in this way : the goods were delivered in a

manner which, as between those parties, at all events, I take to

have been perfectly sufficient to transfer the possession. A
receipt was given for the purchase-money which is in these

terms :
" Eeceived from Mr. Charles Vaughan the sum of £250,

being the purchase-money agreed to be paid by him for the whole

of the household furniture and effects. " That is signed by the

vendor, and on the same day a security for that money, which

was accepted in lieu of payment, was given by Mr. Charles

Vaughan, as the purchaser and the owner of the goods sold, to

Mr. Swire and the other vendors, which security was duly regis-

tered according to the requirements of the Acts of Parliament and

the Bills of Sale Act, so far as related to that transaction at all

events, on the 22nd of January, three days afterwards, at which

time there was no bankruptcy and no execution. The execution

creditors, who are the ajspellants here, obtained judgment as

a";ainst Samuel A'aughan, the grantor of the original bill of sale,

on the 25th of January, 1883; and execution was immediately

afterwards issued ; but that was subsequent not only to the com-

pletion of such title as Charles Vaughan derived from the sale to

him by the persons who had derived title from the original bill

of sale of 1878, but also subsequent to the registration of the new
security by the new bill of sale which Charles Vaughan, as

owner, had given to Messrs. Swire; so that if Charles Vaughan

had a title which enabled him to give that security, that secur-

ity was duly registered, and the execution could not prevail

over it.

[* 660] * These are the material facts. Now let us consider

the questions of law which have been argued.

And first, I think that it may be well to deal with the ques-

tion, by what law the case is to be governed. The Acts which

were in force when this bill of sale was originally given, were

the Acts of 1854 and 1866 ; and it appears to me to be clear, that
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tlie subsequent Acts have no bearing at all upon the case, because

the Act of 1878 is by the old section expressly made applicable

only, — when I say " only " I mean as to its general provisions,

including the important provision of the 8th section, which

avoids bills of sale against execution creditors, — it is made
applicable, in that sense only, to every bill of sale executed on or

after tlie 1st of January 1879. This bill of sale, as has been

said, was executed in 1873. It is not, therefore, a bill of sale to

which the Act applies under that clanse. And by a later sec-

tion, the 28rd, this is added, " From and after the commence-

ment of this Act the Bills of 8ale Act 1851 and the Bills of Sale

Act 1866 shall be repealed
;
provided that except as is herein

expressly mentioned with respect to construction," — (which is

immaterial for this purpose) " and with respect to renewal of

registration " (which is also immaterial for this purpose, for this

was an iinregistered bill and could not then be renewed) " noth-

ing in tliis Act shall att'ect any bill of sale executed before the

commencement of this Act; and as regards bills of sale so exe-

cuted the Acts hereby repealed shall continue in force.
"

The Act of 1878 leaves untouched bills of sale under the former

Acts, and leaves them still to be governed by those former Acts

except with regard to two matters which for this purpose are

immaterial; and the new Bills of Sale Act only applies as to its

general provisions to bills of sale executed after the 1st of

January, 1879, which this was not. That Act therefore, I think,

cannot apply in any way to this case.

But then it was contended, that there were words in the 3rd

section of the Act of 1882 which made that Act applicable to the

present bill of sale, because it had been previously avoided l)y

non -renewal. I think that several answers might be given to

that observation. It is no doubt a singular way of making the

positive provisions of an Act of Parliament applicable

* retrospectively to past transactions, if it is alleged to ['*661]

l)e done merely by negative words which exclude the

application of the Act to certain classes of cases within which

the matter in cpiestion may not happen to come; and when we
look at the affirmative provisions of the Act it seems excessively

difficult to give them, at all events in such a case as this, any

retrospective operation. But I am content for this purpose to lay

aside the Act of 1882 upon this simple ground that the 3rd sec-

VOL. V. — 2
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tion which contains the words which are relied on says, " The

Bills of Sale Act 1878 is hereinafter referred to as ' the prin-

cipal Act, ' and this Act shall so far as is consistent with

the tenor thereof be construed as one with the principal Act.

"

Then are added the words which are relied upon, " but, un-

less the context otherwise requires, shall not apply to any bill

of sale duly registered before the commencement of this Act so

long as the registration thereof is not avoided by non-renewal or

otherwise.

"

Well, it appears to me that whatever the effect of those words
" but unless " and what follows, may be, as to bills of sale wdiich

are within the principal Act, the registration of which may be

avoided by non-renev;al, they cannot possibly have the effect of

extending the provisions of the Act of 1882 to old bills of sale

which are neither by any clear and express words brought retro-

sjectively within the Act of 1882, nor are within the Act of

1878; and I have already shown that this bill of sale is not

within the principal Act, the Act of 1878.

That brings us back purely and simply to the question, what is

the effect of the Act of 1854? In that Act there are only two

sections which are at all material to be referred to, nay, in my
judgment only one, which is the first. Another has been referred

to in the argument as perhaps bearing upon the question, viz.,

tlie 7th, containing the definition of apparent possession. But

wduat is this first section of the Act of 1854? Bead shortly, it is

this, — that every bill of sale of personal chattels shall as against

assignees in bankruptcy, and as against execution creditors, be

null and vrud so far as regards the property in or right to the

possession of any personal chattels comprised in such bill of sale,

which, at the time of the bankruptcy or of executing the

[* 662] process, as the case may be, and after the expiration * of

a period of twenty-one days, shall be in the possession or

apparent possession of the person making such bill of sale, or of

any person against whom the process shall have issued under or

in the execution of wdiich such bill of sale shall have been

made or given, as the case may be. It is argued that those

words, according to their true and proper meaning, overreach all

intermediate transactions whatever, changing the title to the

property between the original unregistered bill of sale and the

execution, if, at the time of the execution, the property is " in
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the possession or apparent possession of the person making the

bill of sale or of any person against whom the process shall have

issued under or in the execution of which such bill of sale shall

luive been made or given. " The argument is, as I have said,

that, at all events, if the goods are in the possession or apparent

possession of the person who made the bill of sale, no matter

what time may have elapsed, no matter what intermediate trans-

actions nray have taken place, h<mo' fide or otheiAvise, no njatter

whftt alteration in the title to the goods and chattels may have

been effected by those intermediate transactions, still you have

only two things to look at, the original bill of sale and the linal

execution and the state of possession at that time. Apparent

possession is defined, but it appears to me that there is nothing

in the definition having any other bearing on the language of

this clause, than to show that formal possession is not to exclude

the operation of this first section in favour of an execution

creditor.

I think it might perliaps be enough to look at the words,

" comprised in such bill of sale, " and the words, that the bill of

sale shall " be null and void. " It is impossible that those words

can have been meant by the Legislature to apply to a case in

which the existing title does not depend upon the bill of sale,

and in which the goods are not for any present purpose comprised

in the bill of sale at all. They have passed out of that condi-

tion. They have passed into the hands of a subsequent purchaser

who takes a title not dependent upon the continued subsist-

ence or efficacy of the bill of sale ; and he takes it at a time

when there is no execution and no bankruptcy, in respect of

which the title of the person selling to him was liable to be

impeached.

* It seems to me, therefore, that it i>^ quite impossible to [* 603]

say that a spent transaction of that kind —-for that bill

of sale is as entirely spent as if it had been null and void t(.) all

intents and purposes independently of the Act — can be revived,

as it were, for the purpose of being destroyed, to let in, as against

the true title, a subsequent execution creditor. It is not suffi-

cient to say that the same thing might have happened if it had

been an absolute transfer by bill of sale. I assume that it might

have been, and I agree that the argument probably would have

been the same. If the subsequent transferee in that case, as in



20 BILL OF SALE.

No. 2. — Cookson v. Swire, 9 App. Gas. 663, 664.

this case, leaves the goods in the apparent possession of the

person who is the grantor of the original hill of sale, and himself

does not register liis own title, if his title is by an absolute bill

of sale, or if he grants a title to somebody else, whether absolute

or conditional, and if that person does not register it, then he,

in the one case, and his aKSsignee in the other, will be liable, no

doubt, to have his title defeated by a subsequent execution ; not

because the person to wliom the first bill of sale was given Iras

not registered it, but because the person who has got the seoond

bill of sale has not registered it, and leaves it in a position of danger.

I do not think, therefore, that that varies the matter in any

degree whatever; but I do think that, as against the true owner,

you must find in the Acts something which takes away his right.

Now there is nothing in these Acts whicli gives to any execution

creditor any right to seize property because it is in the apparent

possession of his debtor though it does not really belong to him,

unless the title of the true owner depends upon a bill of sale not

registered. All the other conditions of apparent possession and

an ownership different from that of the apparent owner may exist;

but there is nothing whatever, in this Act of Parliament at all

events, which gives an execution creditor the right on that

account to take property which does not belong to his debtor.

If, therefore, the right is claimed, it can only be claimed upon

tlie strict conditions of this Act ; and it must be because, at the

time when the execution takes place, there is a bill of sale

governing the title to that particular property, in which, in that

sense, the goods in question are comprised ; and because, if that

bill of sale were at that moment null and void, the title

[* 6641 would * be destroyed by its nullitication. But that is not

the state of the case here. Here the title had passed

away from the bill of sale altogether. There had been an out

and out sale, hand fide, as the jury found, to an absolute owner

who held, not by virtue of that bill of sale at all, but by virtue

of a sale which had been made to him ; and then he, uno flatu,

makes an assignment to another person and that other person has

duly registered the bill of sale under which he claims.

I think, under these circumstances, that the judgment appealed

from is right, and ought to be atfirmed.

Lord Blackburn :
—

My Lords, I am of the same opinion.
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I think that in the judgment of Cave, J., there is only one

point (but that is a very important point), on which I am inclined

to differ from him. The Court of Appeal indicate what in my
mind is the true ground upon which Cave, J., was wrong; but

they also indicate a good many other things upon which, as the

Lord Chancellor has said, if it were necessary to decide upon

them I should certainly at least require to hear the other side in

support of them. I need not say more than that. It all turns

in my mind upon the construction of a few words in an Act of

Parliament, but I will first of all point out, what I think is the

real object of these Acts of Parliament, before coming to the

interpretation of the words.

At common law a man might take a security upon goods with-

out carrying away the goods or taking possession of them, — he

might take a sale of them out and out, and he might take the

legal property in them subject to the power to ledeem them (what

is commonly called a mortgage), without taking possession of

them. The law on the subject will be found in Tiryne's Case,

3 Co. liep. 80; 1 Sm. L. C. 8th Ed. 1, ante, p. 2, and the notes

upon Tuujne's Case; but this rule got established that when the

good were not taken away, but were left in the hands of the man
who had had tliem previously, that which had been thought

before to make the transaction void was really no more than evi-

dence to go to the jury of fraud; and if a man came

forward suddenly, when there was an execution, * for [* 665]

instance, issued against the person in possession of the

goods, and said, at an antecedent time I had a security upon

these goods, and I left them in the possession of the debtor all

that time, the not having taken possession was evidence that tlie

thing was a sham
;
— it was not conclusive ; it was not a matter of

law, but it was evidence that the thing was a sham. Upon that

two evils arose, and very important ones they were. In the first

place it often happened that there was really a sham put up to

endeavour to defeat a man, and there was a great quantity of per-

jury, of fighting and expense, before it was proved to be a sham.

That was a great evil. The other was that there were real honest

transactions which were asserted to be shams when they were

not, and in those cases there was apt to be much perjury and

great expense before it was decided. For those reasons it was

thought, and reasonably and properly so, that it was desiiable to

put a stop to this.
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That was the beginning of the series of Bills of Sale Acts, the

first of which was passed in 1854, and said this : Where there is

a bill of sale, or where there is a written agreement in which it

appears that you have got a security, or even I suppose a transfer

of the whole property, at all events that you have got a security,

— a bill of sale, — that shall within a short time be registered,

and two things are to follow from it. In the first place its being

registered will put an end to any fear that any one should start

forward afterwards and say. The transaction being kept secret is

a proof that it was a sham transaction, for, it being actually

registered as bills of sales are required to be, it could no longer

be secret, and there would be no badge of fraud in that respect.

The other was, if it be not registered, then so long as the goods are

in the apparent posse>ssion of the person to whom they originally

belonged, so long it shall be void as against a certain class of per-

sons, namely, execution creditors, and various other persons that

were named. The only thing that I would say at the outset upon

this with regard to the 1st section is, tliat the first Bills of Sale

Act applied not only to sales and transfers by the grantor (the

num Vv'ho had the goods) by way of security and otherwise, but

also to transfers by the sheiiff, when he had seized those

[* 666] goods. Nobody for a moment would suppose that it * was

a possible thing when the sheriff had seized the goods

and sold them, that the sheriff should make out a bill of sale,

and that the sheriff should keep possession,— that was out of the

C|uestion. But it was thought, and indeed it was found liy expe-

rience, that a very common mode in which a sham actually took

place, when there was an execution, was this— that the execu-

tion debtor bought back his own goods, getting a man of straw to

come forward and pretend this, — It is 1 who have bought them

from the sheriff, and although I have lent money to you, and you

have given me security, and I let you have the goods, still it is I

who buy them from the sheriff'. Consequently the Act of Parlia-

ment very judiciously said bills of sale shall be registered as

well when they are given by the man himself, as when the sherifi

lias taken them in execution from him. ISTothing of that sort

applies here, nothing arises here about it, for no sheriff had any-

thing to do with this matter.

Now, coming to apply this Act to the present case, we find

that in 1873 the Eev. Samuel Vauuhau was in debt. Mr.
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Swire, who seems to have been his brother-in-law and also

trustee, I suppose, for Mrs. Vaughan, agreed to advance money

to pay oit' that del)t, and for that purpose, — it was a very proper

thing to do, — he said I will take the goods from you, 1 will take

a security if you like upon all those goods, and if you pay off

that security, well and good, if nut, it is evident tliat the inten-

tion of Mr. Swire was, that these goods should be a security to

him for the money which he had advanced, whether out of his

own pocket, or as trustee for his .sister we really do not know,

and it is not material — he intended that these goods should be a

security for that advance, and it was obviously the intention that

they should remain in the Kev. Samuel Yaughan's house and be

used by the Eev. Samuel Vaughan and his family — in fact, be

to all intents and purposes in the apparent ownership of the Rev.

Samuel Vaughan. That bill of sale, as was necessary under the

Bills of Sale Act wliich then existed (this was in 1873), was

registered, and it would therefore at the end of five years require

to be re-registered, or otherwise it would have the same effect as if

it had never been registered, and would consequently be void

as against the class of persons who were named in the

Acts existing at that * time. I do not know that it is [* 667]

very material to say anything further about it than that.

This security which was taken by Mr. Swire in 1873 contained

at the end a provision that if Mr. Vaughan did not pay the

money owed when a demand had been made in writing then it

should be in the power of Mr. Swire or his assigns to sell the

goods absolutely by private bargain.

Now it happened that at the time when this transaction took

place it became known to people that there was a creditor who
was likely to come upon the Eev. Samuel Vaughan and to seize

his goods, or rather not his goods, but the goods which were

in his apparent possession as it was said ; and people also be-

came aware that owing to the neglect to re-register the bill of

sale, inasmuch as the term of five years had elapsed in 1878,

that l)ill had become an unregistered bill, and was consequcnlly

void as against those against whom unregistered liilbs of sale were

made void, though not, under the law as it tiien stood, void as

against anybody else. Tliat being so there is no doubt in my
mind that formal notice to ]\lr. Vaughan to }'ay off the money

was given in order that ]\[r. Swire should be in a i)osition k^gally
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to sell the goods. I have no doubt whatever that that was done

for the very purpose and object that by selling those goods they

should be able to defeat the creditor who would come against the

Rev. Samuel Vaughan and would seize those goods which really

and truly belonged to Mr. Swire, — at least for all substantial

purposes they belonged to him, because I suppose they were

mortgaged to their full value,— but which had been left as I have

described in the possession of the liev. Samuel Vaughan. There

is nothing whatever illegal, there is nothing immoral, there is

nothing improper in that. It is conceded that it would have

been perfectly good, when that notice had been given, if Mr.

Swire, acting in his own interest, had come with porters and

taken the goods and carried them out of the house, although that

had been done only two minutes before the sherifi's officer had

turned the corner of the street to come and seize them all. I

make no doubt that it was entirely with that object that the

transaction took place with Charles Vaughan, the son of

[* 668] the Eev. Samuel Vaughan, * who I dare say had not much
money of his own, — prol)ably no immediate money, —

and Mr. Swire, advised I suppose by lawyers that this was the

best course to pursue, said, I will sell them to you, Charles, as

soon as I have got the right to do it. You cannot pay me I

know, you have not got the money, but I will lend you the

money. I agree to sell the goods to you and transfer the goods

to you, and when they are transferred to you I will lend you the

money if you will then give me a new bill of sale upon the goods

so as to make them a security for the money I lend you. I have

no doubt that that which was done in that way was intended to

be done for the very purpose of defeating an execution, and of

keeping these goods unsold for the benefit of the d}ing father and

the mother and the children. It would have been very wrong

and very improper to pretend to do all this no doubt, but so far

from its being wrong or improper to do it I think it was, as I

say, highly moral and right. The question as to whether or no

it was a sham, the question whether or no there was really a bond

fide transaction to the effect whicli T have described, was left to

the jury, and their finding is unimpeached.

Then comes the question of law. Now, says Cavp], J. ,
" They

prove an agreement between Charles Vaughan and Mr. Swire by

which the property in the goods was transferred from Mr. Swire
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to Charles Vaugliaii. Xow that hay been found by the jury to be

a bond Jide agreement, and consequently the effect of that is to

give to Charles Vaughan the title which Swire had. "' Now, had

that been so, as at present advised, I should say, subject to what

might be said by the other side, if it was necessary to hear them,

that there was an apparent ownership in Samuel Vaughan at that

time, and I should have said that if Mr. Sw^re had agreed to

transfer the property from himself to Charles Vaughan, Charles

Vaughan would be in the same position and no better than Mr.

Swire. But instead of thinking that it was an agreement to do

that, I think it was intended to be, and was, an agreement not

that Mr. Swire would transfer his own right, after having given

the due notice by which he was enabled either, as I said before,

to come with porters and carry away the goods and so put an end

to the matter, or to sell the property out and out of the

* Eev. Samuel Vaughan in those goods, — it was not an [* 669]

agreement that he would transfer his own right but that

he would transfer the absolute property in the goods. What Mr.

Swire had was the goods subject to an equity of redemption, —
what he conferred upon Charles Vaughan was very likely not of

more value, but it was a dift'eient thing. It was the property

in the goods without any equity of redemption, and if the trans-

action was a ho net Jide one (and I do not myself see the slightest

ground, when it has been explained as I have explained it, for

saying it was not perfectly bond Jide), I do not see how it comes

within the earlier Act. The earlier Act makes that void as

against the holder of a bill of sale and his assigns, and those who
claim under him, but it does not make it void as against those

who become entitled to the goods by virtue of his exercising the

power before ever the person's claim came into existence who had

the right to say that the bill of sale was void, and that was not

until the time of the execution, when the sheriff's officer came

in, in the present case.

It seems to me therefore that upon that point. Cave, J., made
a mistake, — was under a misapprehension. Upon the rest I

should be inclined to agree with him. We have not heard the

counsel for the respondents, and it may be that on some of the

other points the Court of Appeal may be right. I will not say

that they are not, but upon that ground I think that this was not

a case in which under the Acts which had been passed down to
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1878 (I do not go further than that), it Avuukl have been void as

against any one ehse. It is said tliat the Act of 1882 has the

effect of making it void absolutely, or to a greater extent. What-
ever effect that Act may have on future bills of sale, as far as the

present case is concerned, for reasons which I do not repeat as

they have been stated by the Loi;d Chancellok, and which are

satisfactory to my mind, I think that it was not intended to

be retrospective so as to bring it into operation in the present

case.

For these reasons I agree in the judgment wliich has been

proposed.

Lord Watson :
—

My Lords, I concur and I have nothing to add.

[* 670] * Lord FitzGerald :
—

My Lords, I agree with the judgment which the Lord

Chancellor has announced, and I have nothing to add.

Order appecded from ajprmed ; appeal dismissed

with costs.

Lords' Journals, 23rd May, 1884.

ENGLISH N0TP:S.

According to Lord Blackburn's opinion in the latter of the above

principal cases (^Cookson v. Swire), the object of the Bills of Sales Acts

(prior to the Act of 1882) were twofold; namely, to prevent fraud upon

the body of the creditors of a person, by the debtor's property being

placed out of their reach under a colourable assignment, and to protect

a bond fide security against the operation of the bankruptcy laws.

The foi'mer object had been already provided for, although imperfectly,

by the statute 13 Eliz. c. 5, s. 2 (made perjietual by statute 29 Eliz.

c. 5) "for the avoiding of feigned, covinous, and fraudulent feoffments,

gifts, grants, alienations, conveyances, bonds, suits, judgments, execu-

tions, &:c., devised to the intent to delay, hinder, or defraud creditors

and others of their just and lawful actions," &c. By this statute it

was enacted "that all and every feoffment, gift, grant, alienation. &c.,

and all and every bond, suit, judgment, and execution, for any intent

or purpose before declared, shall be utterly void. " witli a proviso that

the Act shall not extend to any grants, &c., upon good consideration,

and 1)07} a fide.

As to wliat are indicia of fraud within that statute, the followdng,

among the older cases, may bt' added to the authority of Tivj/ne's case :

As to secrecy, Mace v. Cavivicll (1774)..Lofft, 782; as t.) inadequacy of
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consideration, Mattliea-s v. Fearer (1786), 1 Cox, 278, 1 E. E. 39; as

ti continuance in possession inconsistenth' with the deed, Edircmls v.

JIarben (1788), 2 T. R. 587, 1 E,. E. 548. Compare Martindale v.

Bojth (1832), 3 B. & Ad. 498.

As to voluntary settlements, the judgment of Lord Hardwicke in

Toumsend v. JJlndham (1760), 2 Ves. Hen. 1, is an important authority.

He says (at p. 10): "There is certainly a difference between the stat-

utes of fraud, namely that of the 13 Eliz., which is in favour of credit-

ors, and the 27th Eliz., which is in favour of purchasers. But that

difference was never suffered hy way of general rule to go farther than

this: on the 27th Eliz., every voluntary conveyance made, where after-

wards there is a subsequent conveyance for valuable consideration,

though no fraud in that voluntary conveyance, nor the person making

it at all indebted, yet the determinations are that such mere voluntary

conveyance is void at law by the subsequent purchase for valuable con-

sideration. But the difference between that and the 13tli Eliz. is this:

if there is a voluntary conveyance of real estate or chattel interest by

one not indebted at the time, though be afterwards becomes indebted,

if that voluntary conve_vance was for a child, and no particular evidence

or badge of fraud to deceive or defraud subsequent creditors appears,

that will make it void; otherwise not, for it will stand, tliough after-

wards he become indebted. But I know of no case on the 13th Eliz.

where a man indebted at the time makes a 'mere voluntary conveyance

to a child without consideration, and dies indebted, but that it shall be

considered as part of his estate for the benefit of his creditors." In

Holmes v. Fenneii (1850), 3 Kay & J. 90, 26 L. J. Ch. 179, 3 Jur. N. S.

80, the princi[)le was stated by V. C. Sir AV. Page Wood (3 K. & J.

99), as follows: ''With respect to voluntary settlements the result of

the authorities is, that the mere fact of a settlement being voluntary is

not enough to render it void as against creditors; Init there nuist be un-

l)aid debts which were existing at the time of making the settlement,

and the settlor must have been so largely indebted as to induce the

Court to believe that the intention of the settlement, taking the whole

transaction together, was to defraud '':\w persons who at the time of

making the settlement were creditors of the settlor." AVhere the set-

tlement is voluntary the intent to defraud maybe inferred from circum-

stances showing that it would necessarily defeat creditors. FreriiKia v.

Pope (1870), L. E., 5 Ch. 538, 39 L. J.'ch.689, 21 L. T.SIC; ]\InrI:.nj

V. Douglas (1872), L. R., 14 Eq. 106, 41 L. J. Ch. 539, 26 L. T. 721;

Siiencer v. Slater (1878), 4 (,). B. D. 13, 48 L. J. Q. B. 204, 39 L. T. 424.

But that inference maybe rebutted by showing another nioti\('. such as

that of selling the business as a going concern. Bohlcro v. Londo)! and,

Westminster Dlsrouvt Go>iij>av>j (1879) 5 Ex. D. 47, 42 L. T. oiS, 28
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W. E. 154. And see Ex jjarte Mercer, In re Wise (C. A. 1886), 17 Q. B.

D. 290, 55 L. J. Q. B. 558, 54 L. T. 720.

In re Ridler, Bldler v. Rldler (C. A. 1882), 22 Cli. D. 74, 52 L. J.

Ch. 343, 48 L. T. 396, the Court held that there was presumably an

intention to defeat creditors, where the settlor had given a guarantee

for the debt of another, and the Court drew the inference that his estate

would not have been solvent if the debt had been estimated as a liabil-

ity. See also Ex parte liussell, In re Butterivortli (1882), 19 Ch. D.

588, 51 L. J. Ch. 521, 46 L. T. 113. In Ex parte Chaplla, In re Sin-

clair (C. A. 1884), 26 Ch. 1). 319, 53 L. J. Ch. 732. 51 L. T.345, there

was a conveyance of substantially the whole pro]:)erty to a creditor, and

a secret arrangement for paying the trade debts and carrying on the

business. Lord Justice Fky held the transaction a fraud, within the

statute of 13th Elizabeth. It was clearly an act of bankruptcy, and de-

feasible under the Bankruptcy Acts. In the case of Ex parte Mercer,

In re Wise (C. A. 1886), 17 Q. B. D. 290, 55 L. J. Q. B. 558, 54 L. T.

720, the circumstances merely raised a suspicion, and there the Court

held fraud not proved.

It is settled law that a parol gift of a corporeal chattel, without de-

livery of possession, does not pass the property' to the donee. Irons v.

Smallplece (1819), 2 B. & Aid. 551; Cochrane v. Moore (C. A. 1890),

25 Q. B. D. 57, 59 L. J. Q. B. 377, 63 L. T. 153, 38 W. R. 588.

The inadequacy of the protection to creditors against secret convey-

ances given by the Act of Elizabeth was particularly exemplified by the

case of Martlndale v. Booth (1832), 3 B. & Ad. 498, which established

the principle that where a sale, effected by means of a written instru-

ment, is subject to a condition expressed in the instrument that the

goods shall remain for a time in the possession of the vendor (such as

is the case of a mortgage with a proviso for quiet enjoyment until de-

fault) ; then, as the nature of the transaction does not require a transfer

of possession, the absence of such transfer is no evidence of fraud. The

piMiciple of this case was confirmed by Reed v. Wllinot (1831), 7 Bing.

577, 5 Moore & Payne, 553; and it was further held in Cook v. Walker

(1845), 3 W. R. 357, that where the transaction was in effect a mort-

gage, the absence of an express pi'oviso for quiet enjoyment until default

was immaterial.

The first of the series of Bills of Sale Acts, made in 1854 (17 & 18

Vict. c. 36), was entitled •' An Act for preventing Frauds upon Creditors

by secret Bills of Sale of personal chattels," and proceeded upon a f)re-

amble stating that frauds are frequently committed upon creditors by

secret bills of sale of personal chattels, whereby persons are enabled to

keep up the appearance of being in good circumstances and possessed of

property, and the grantees or holders of such bills of sale have the power
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of taking possession of the property of such persons, to the exclusion ot"

the rest of the creditors." Section 1 of the Act requires registration

of a hill of sale of personal chattels and certain documents connected

with it within 21 days of the making of the bill, — "Otherwise such

bill of sale shall, as against all assignees of the estate and effects of the

person whose goods or any of them are comprised in such bill of sale

under the laws relating to bankruptcy or insolvency, or under any as-

signment for the benetit of the creditors of such person, and as against

all sheriffs' officers and other persons seizing any property or effects

comprised in such bill of sale in the execution of any process of any

Court of Law or Eipiity authorizing the seizure of the goods of the per-

son by whom or of whose goods such bill of sale shall have been made,

and against every person on whose behalf such process shall have been

issued, be null and void to all intents and purposes whatsoever, so far

as regards the property in or riglit to the possession of any personal

chattels comprised in such bill of sale, which at or after the time of

such bankruptcy, or of tiling the insolvent's petition in such insolvency,

or of the execution by the debtor of such assignment for the benetit

of his creditors, or of executing such process (as the case may be),

and after the expiration of the said period of twenty-one days shall be

in the jiossession or apparent possession of the person making such bill

of sale, or of any person against whom the process shall have issued

under or in the execution of which such bill of sale shall have been

made or given, as the case may be."

The second section enacts that any condition of defeasance to which

the bill of sale is subject shall be taken as part of tbe bill. The sec-

tion is substantiall}^ the same with section 10, sub-section 3, of the Act

of 1878 (41 & 42 Vict. c. 31), set forth at the end of this note. The

3rd, 4th, and 5th sections contain directions as to the keeping and in-

spection of the register and of entering up satisfaction.

The 7th section is as follows: " In construing this Act the following

words and expressions shall have the meanings hereby assigned to them,

unless there be something in the subject or context repugnant to such

constructions; (that is to say) :
—

''The expression 'bill of sale' shall include bills of sale, assign-

ments, transfers, declarations of trust without transfer, and other

assurances of personal chattels, and also powers of attorney, au-

thorities, or licences to take possession of personal chattels as

security for any debt, but shall not include the following docu-

ments : that is to say, assignments for the benefit of the creditors

of the person making or giving the same; marriage settlements;

transfers or assignments of any ship or vessel or any share thereof;

transfers of goods in the ordinary course of business of any trade
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or calling; bills of sale of goods in foreign parts or at sea; bilLs.

of lading; India warrants; warehouse-keepers' certificates; war-

rants or orders for the delivery of goods, or any other documents

used in the ordinary course of business as proof of the possession

or control of goods, or authorizing or purporting to authorize,

either by endorsemement or by delivery, the possessor of such

document to transfer <n" receive goods thereby represented:

**The expi'ession 'personal chattels ' shall mean goods, furniture, fix-

tures, and other articles capable of complete transfer by deliveiy,

and shall not include chattel interests in real estate, nor shares,

or interests in the stock, funds, or securities of any government

or in the capital or property of au}^ incorporated or joint stock

company, nor choses in action, nor aTi}' stock or produce upon

any farm or lands wliieh by virtue of any covenant or agreement,

or of the custom of the country, ought not to be removed from

any farm where the same shall be at the time of the making or

giving of such bill of sale:

"Personal chattels shall be deemed to be in the ' apparent posses-

sion ' of the person making or giving the bill of sale so long as

they shall remain or be in or upon any house, mill, warehouse,

building, works, yard, land, or other premises, occupied by him,

or as they shall be used and enjoyed by him in any place what-

soever, notwithstanding that formal possession thereof may have

been taken by or given to any other person."

By the 8th and last section the Act was not to extend to Scotland or

Ireland.

As to Ireland, a similar Act (17 & 18 Vict. c. 55) was passed in the

same year (1854).

Scotland has had the good fortune to have escaped the bungling legis-

lation of the English Acts, and of Acts which have copied them. The

reason is, that all reasonable objects of these Acts are jirovided for by

the ordinaiy law of Scotland without legislation. For, 1st, The law of

reputed ownership exists in Scotland independently of statute; and the

active intervention of the owner, and not merely his withdrawal of con-

sent, is necessary to put an end to any reputed ownership whicli may be

constituted by the circumstance of goods being left in the apparent

possession of another: 2ndly, In order to transfer a right in the nature

of property by way of security over tangible moveable goods, it is es-

sential (with the exception below noted), that the possession should

be transferred. In other woi'ds, the only legal security (except as be-

lovt' mentioned) over such goods recognized by the law, is a security

constituted by way of pledge: 3rdly, The owner of a mill or other

works, being the owner in fee of the ground on which the works are
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carried on, can. by giving a bond and disposition in security of tlie

ground, virtually give the creditor a security also over the machinery

and goods upon the ground.

The Act of l<So4 (as well as the amending xlct of 18G6, which pro-

vided for the renewal of registration every tive years) was repealed by

section 23 of the Act of 1878; but the exj^ressions of the' former Act,

so far as they have been above set forth, are necessary to refer to in

order to understand the decisions in the intermediate period, many of

which are still important as deciding questions of principle.

The principal sections of the Acts of 1878 (41 & 42 Vict. c. 31), and

1882 (45 & 46 Vict. c. 43), as they will be frequently referred to in the

cases and notes under this title, are set f«n'th at length at the end of

this note.

The conveyances which are voidable as frauds on creditors within the

Bankruptcy Acts, as well as the kindred topics of reputed ownership

and fraudulent preference, are more particularity considered in 4 R. C,
under the head of ''Bankruptcy," Nos. 2 and 3 (Robertson v. LiddeU

and Ex partfi, King. In re Kiiir/), and ]S"os. 5-9 of same title.

Under the Bills of Sale Act 1854 (17 & 18 Vict. c. 36), it was de-

cided that goods in the possession of the mortgagor under a registered

bill of sale were not exempt from the reputed ownership clause of the

Bankruptcy Acts. The Av.t of 1878 abrogated this rule, and protected

property included in a registered bill of sale; but this section was re-

])ealed, so far as relates to assignments in security, by the 15th section

of the Act of 1882. The effect of these enactments is exemplified in

Swift V. Pannell (1883), 24 Ch. D. 210, 53 L. J. Ch. 341, 48 L. T. 351,

31 W. E.543; Ex parte Izard, In re C/iapple (C. A 1883). 23 Ch. D.

409, 52 L. J. Ch. 802, 49 L. T. 230, 32 \V. R. 218; and Casson v.

Churchley (1885), 53 L. J. Q. B. 335, 50 L. T. 568.

It may be convenient here to note some other points which were

decided under the Act of 1854.

It was held that an agreement, in consideration of an immediate ad-

vance, to execute "on request" a bill of sale, was not a bill of sale

within the Act; and that a bill of sale given in accordance wirh such

previous agreement, even on the eve of bankruptcy, was good. E.i' fm rtc

Ilovian, In re Broadhent (1871), L. R., 12 Eq. 598, 19 W. R. 1078; Ex
parte Izard, In re Cook (1874), L. R., 9 Ch. 271, 43 L. J. Bank. 31, 30

L. T. 7, 22 W. R. 342. But if the giving of the bill of sale was pur-

posely postponed until tlie debtor was in a state of insolvencv. that

might be evidence of an actual fraud upon the creditors. Ex jmrte

Fisher, In re Ash (1872), L. R., 7 Ch. 636, 41 L. J. Bank. 62, 26 L. T.

931, 20 W. R. 849; Ex parte Bolland, In re Gibson (1878), 8 Ch. D.

230, 38 L. T. 326, 26 W. R. 481 ; Ex parte Kllner, In re Barker (1879),

13 Ch. D. 24.5, 41 L. T. 520, 28 W. R. 269. Also if the agreement to
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give a bill of sale upon request was relied on as an equitable assign-

ment, the non-registration of the instrument made it voidable by the

creditor. Ex parte Macha ij, hi re, Jeavons (1873), L. R., 8 Ch. 643,

42 L. J. Bank. G8, 28 L. T. 828, 21 W. R. 664; Ex imrte Conning, In
re Steele (1873), L. E., 16 Eq. 414, 42 L. J. Bank. 74, 21 W. R. 784;

Edirards v. Edwards (1876), 2 Ch. D. 291, 45 L. J. Ch. 391, 34 L. T.

472, 24 W. R. 713. It will be seen that on these points the language

of the Act of 1878 (41 & 42 Vict. c. 31), s. 4, points to a more extended

ojjeration of the Act,

It was held under the Act of 1854 that the effect of avoidance of a

bill of sale by an execution creditor was to avoid it altogether. Iclch-

ards v. James (1867), L. R., 2 Q. B. 285, 36 L. J. Q. B. 116, 16 L. T.

174, 15 AV. R. 580; Chapman v. Knight (1880), 5 C. P. D. 308, 49
L. J. C. P. 425, 42 L. T. 538, 28 W. R. 919. The principle of these

cases has been since questioned hj the Master of the Rolls (Sir

George Jessel) in In re Artistic Colour Printing Company, Ex parte

Fourdrinier (1882), 21 Ch. D. 510, 31 W. R. 149; and it is clear that

under the Act of 1878 (and where the bill of sale is not subject to abso-

lute nullity under the Act of 1882) the avoidance only takes effect to the

extent necessary for the protection of the creditors who come within the

scope of the protection of the Act. Ex parte Blaiberg, In re Tonnier

(1883), 23 Cli. D. 254, 52 L. J. Ch. 461, 49 L. T. 16, 31 W. R. 906.

The rule as to fixtures established by the cases under the Act of 1854

was that, if a mortgage by a tenant gave power to the mortgagee to

sever the tenant's fixtures and sell them separately from the land, it

must be registered as a bill of sale; otherwise not. The leading cases

were Ex imrte Daglish, In re Wilde (1873), L. R., 8 Ch. 1072, 42 L. J.

Bank. 102, 29 L. T. 168, 21 W. R. 893; and Ex parte Barclay, In re

Joyce (1874), L. R., 9 Ch. 576, 43 L. J. Bank. 137, 30 L. T. 479, 22 W. R.

608. The rule was partially adopted, and the whole question of fixtures

specifically dealt with, by the Act of 1878, sections 4, 5, and 7. See

infra, and p. 73, j'^^t-

The following summary of the English Acts now in force will be

sufficient to explain the case law on the subject: —

The Bills of Sale Act 1878 (41 & 42 Yict. c. 31).

Title. An Act to consolidate and amend the law for preventing

frauds upon creditors by secret bills of sale of personal chattels.

1. Short title(as above).

2. Commencement 1 January, 1879.

3. Applies to bills of sale executed after commencement.

4. Interpretation of terms. (The passages where the language of the

Act of 1854 has been altered are marked by italics.)
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"The expression 'bill of sale' shall include bills of sale, as-

signments, transfers, declarations of trust witliout transfer,

inventories of goods wifJi receipt thereto attached, or receipts

for purchase moneys of goods, and other assurances of per-

sonal chattels, and also powers of attorney, autliorities, or

licenses to take possession of personal chattels as security

for any debt, and also any agreement, whether intended or

not to he followed hy the execution of any other instrument

by which a right in e'luity to any pen^onal chattels, or to

amy charge or security thereon, shall he conferred, but shall

not include tlie following documents; that is to say, assign-

ments for the benefit of the creditors of the person making

or giving the same, marriage settlements, transfers or as-

signments of any ship or vessel or any share thereof, tran.s-

fers of goods in the ordinary course of business of any trade

or calling, bills of sale of goods in foreign parts or at sea,

bills of lading, India warrants, warehouse-keepers' certifi-

cates, warrants or orders for the delivery of goods, or any

other documents used in tlie ordinary course of business as

proof of the possession or control of goods, or authorising or

purporting to authorise, either by indorsement or by deliv-

ery, the possessor of such document to transfer or receive

goods thereby represented:

** The expression 'personal chattels' shall mean goods, furni-

ture, and other articles capable of complete transfer by de-

liver}', and {when separately assigned or charged) fixtures

and growing crops, but shall not include chattel interests

in real estate, nor fixtures (excej^t trade ma^liinery as here-

inafter defined) when assigned together with a freehold or

leasehold interest in any land or huilding to which, they are

affixed, nor growing crops tvhen assigned together with any

interest in the land on wliich they grow, nor shares or in-

terests in the stocks, funds, or securities of any government,

or in the capital or property of incorporated or joint-stock com-

panies, nor choses in action, nor any stock or produce upon

any farm or lands which b}^ virtue of any covenant or agree-

ment or of the custom of the country ought not to be reinoved

from any farm where the same are at the time of making or

giving of such bill of sale :

^* Personal chattels shall be deemed to be in the 'apparent pos-

session' of the i)erson making or giving a bill of sale, so

long as they remain or are in or upon any house, mill, ware-

house, building, works, yard, land, or other {ireinises occu-

VOL. V. —3
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pit'd by liiin. ur are used and enjoyed by him in any place

wliatsuever, notwithstanding that formal possession thereof

may have been taken b\' or given to any other person."

5. (New). Act to apply to and include, as personal chattels, "trade

machinery," meaning the machinery used in or attached to anv

factory or workshop, exclusive of (1st) the fixed motive powers,

such as water-wheels and steam-engines, &c., (2ndly) the fixed

power machinery, sucli as shafts and wheels, &c., transmitting

the action of the motive powers, and (Srdly j the j)ipes for steam,

gas. and water.

6. (jS^ew). Every attornment or instrument, not being a mining-

lease, whereby a power of distress is given in security of a

debt, is to be deemed a bill of sale of any chattels which mav
be seized under the power, provided this is not to extend to a

mortgage of land which the mortgagee being in possession has

demised to the mortgagor at a fair rent.

7. (New, and made retrospective). jSTo fixtures or growing croj)s

shall be deemed to be sepai-atelv' assigned or charged b^' reason

only that tliey are assigned by separate words, or that power is

given to sever them from the land, if by the same instrument any

interest in the land is conveyed or assigned to the same person.

8. "Every 1)111 of sale to which this Act applies shall be duly attested,

and shall be registered under this Act, within seven days after

the making or giving thereof, and shall set furlh the ro'tsidera-

tion for which such hill of sale was fjifcn, otherwise such bill

of sale, as against all trustees or assignees of the estate cf the

person whose chattels, or any of them, are comprised in such

bill of sale under tlie law relating to bankruptcy or liquidation,

or under any assignment for the benefit of the creditors of such

person, and also, as against all sheriffs' ofificers and other

persons seizing any chattels comprised in such bill of sale, in

the execution of any process of any Court authorising the seizure

of the chattels of the person by whom or of whose chattels such

bill has been made, and also as against every person on whose

behalf such process shall have been issued, shall be deemed

fraudulent and void so far as regards the ])roperty in or right

to the possession of any chattels comprised in such bill of sale

which, at or after the time of filing tlie jjetition for bankruptcy

or liquidation, or of the execution of such assignment, or of ex-

ecuting such process (as the case may be), and after the exjji ra-

tion of such seven days are in the possession or apparent 2>os-

session of the person making such bill of sale (or of any jierson

against whom the process has issued under or in the execution

of which such bill has been made or given, as the case may
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be)." [Tliis section is repealed, so far as reJati's to assujii-

inents in securll i/, by section 15 of tlie Act of 1882.]

9. Prevents the evasion of tlie Act by successive bills of sale, as

practiced under the Act of 1854. A subse(p;ent bill of sale ex-

ecuted witliin seven da^^s and given as security for the same

debt as a former bill, declared void.

10. " A bill of sale shall be attested and registered under this Act

in the following manner:—
" (1) T]ie execution of every hill of sale shall be attested hij a

solicitor of the Supreme Court, and the attestation

shall state that l/efore the ejcecutioii of the bill of sale

the effect thereof has been explained to the grantor by

the attesting solicitor : —
*' (2) Such bill, with every schedule or inveutory thereto

annexed or therein referred to, and also a true copy of

such bill, and of every sucli schedule or inventory,

and of every attestation of the execution of such bill

of sale, together with an affidavit of the time of such

bill of sale being made or given, and of its due execu-

tion and attestation, and a description of the residence

and occupation of the person making or giving the

same (or in case the same is made or given by any

person under or in the execution of any process, then

a description of the residence and occupation of the

person against whom such process issued), and of every

attesting witness to such bill of sale, shall be pre-

sented to and the said copy and aflfidavit shall be tiled

with the registrar witliin seven clear days after the

making or giving of such bill of sale, in like manner

as a warrant of attorney in any personal action given

b}" a trader is now by law required to be filed: —
** (3) If the bill of sale is made or given subject to any de-

feasance or condition, or declaration of trust not con-

tained in the bodj^ thereof, such defeasance, condition,

or declaration shall be deemed to be part of the bill,

and shall be written on the same paper or parchment

therewith before the registration, and shall be truly set

forth in the copy filed under this Act therewith and as

part thereof, otherwise the registration shall be void.

*'/w case two or more bills of sale are given, comprising, in,

whole or in part, any of tJte same chattels, they shall have

priority in the order of the date of tlieir registration re-

spectively as regards such chattels.
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"A transfer or assigmnent of a rerjistered hill of sale need

not he registered.''^

11. Provides for the renewal of registration every five years.

12. Pi'escribes tlie form of the register.

13. Certain oftieers of the Court to be registrars.

14. Provides for rectification of the register.

15. Provides for entry of satisfaction.

16. Copies may be taken and office copies to be evidence.

17-19. Administrative.

20. Chattels comprised in registered bill of sale not to be in reputed

o\vnershi]> of grantor (see p. 31, siq^ra).

21, 22. Administrative.

23. Eepeal of the Act of 1S54, and of the Act of 1S66 (which merely

provided for the renewal of registration every five years).

24. The Act (like its ^predecessor) not to extend to Scotland or Ire-

land. (A similar Act was passed for Ireland in 1879, 42 &
43 Vict. c. 50.)

The Bills of Sale Act (3878) AMENDME>fT Act 1882

(45 & 46 A^ict. c. 43).

1. Short title.

2. Commencement, 1 November, 1882.

3. The Act to be construed along with the Act of 1878, but not to

apply to bills of sale given otherwise than by way of security

for the ])ayment of money.

4. " Every bill of sale shall have annexed thereto or written thereon

a schedule containing an inventory of the personal chattels com-

prised in the bill of sale ; and such bill of sale, save as herein-

after mentioned, shall have effect only in respect of the personal

chattels specifically described in the said schedule; and shall

be void, except as against the grantor, in respect of any per-

sonal chattels not so specificall_y described."

5. " Save as hereinafter mentioned, a bill of sale shall be void, except

as against the grantor, in respect of any personal chattels speci-

fically described in the schedule thereto of which the grantor

was not the true owner at the time of the execution of the bill

of sale."

6. '' Nothing contained in the foregoing sections of this Act shall

render a bill of sale void in respect of any of the following

things, (that is to say) :
—

*' (1) An}' growing cro])s separately assigned or charged where

such crops were actuallv growing at the time when

the bill of sale was executed.



R. C. VOL. v.] BILL OF SALE.
,
37

Nos. 1,2. — Twyne's Case ; Cookson v. Swire. — Notes.

" (2) Any fixtures separately assigned or cliarged, and any

plant or trade machinery where such lixtures, plant,

or trade machinery are used in, attached to, or

brought u[)on any land, farm, factory, workshop,

shop, house, warehouse, or other place, in substitution

for any of the like fixtures, plant, or trade machinery

specifically described in the schedule to such bill of

.sale."

7. "Personal chattels assigned under a bill of sale shall not be liable

to be seized or taken possession of by the grantee for any other

than the following causes :
—

" (1) If the grantor shall make default in payment of the

sum or sums of money thereby secured at the time

therein provided for payment, or in the performance

of an}'^ covenant or agreement contained in the bill

of sale, and necessary for maintaining the security,

**(2) If the grantor shall become a bankrupt, or suffer the

said goods or an}' of them to be distrained for rent,

rates, or taxes •,

*' (3) If the grantor shall fraudulently either remove or suffer

the said goods, or any of them, to be removed from

the premises;

" (4) If the grantor shall not, without reasonable excuse,

upon demand in writing by the grantee, produce to

him his last receipts for rent, rates, and taxes;

'^ (5) If execution shall have been levied against the goods

of the grantor under anj- judgment at law:

*' Provided that the grantor may within five days from the seizure

or taking possession of any chattels on account of any of the

above-mentioned causes apply to the High Court, or to a Judge

thereof in chamljers, and such Court or Judge, if satisfied that

by payment of money or otherwise the cause of seizure no

longer exists, may restrain the grantee from removing or sell-

ing the said chattels, or may make such other order as may

seem just."

8 ''Every bill of sale shall be duly attested, and shall be registered

under the principal Act within seven clear days after the execu-

tion thereof, or if it is executed in any place out of England,

then within seven clear days after the time at which it would

in the ordinary course of post arrive in England if posted im-

mediately after the execution thereof; and shall truly set forth

the consideration for which it was given ; otherwise such bill of

sale shall be void in respect of the personal chattels comprised

therein."
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9. "A bill of .sule made or given l)_y way of security for the payment
of money hy the grantor thereof shall be void unless made
in accordance with the form in the schedule to this Act
annexed."

10. ''The execution of every bill of sale by the grantor shall bi'

attested by one or more credible witness or witnesses, not being

a part}' or parties thereto. So much of section ten of the prin-

cipal Act as requires that the execution of every bill of sale

shall be attested by a solicitor of the Supreme Court, and tliat

the attestation shall state that befare the execution of the bill

of sale the effect thereof has been explained to the grantor by

the attesting witness, is hereby repealed."

Section 11 contains directions to the Eegistrar for the purpose of

local registration.

12. *' Every bill of sale made or given in consideration of any sum
under thirty pounds shall be void."

13. " All personal chattels seized or of wdiich possession is taken after

the commencement of this Act, under or by virtue of any bill

of sale (whether registered before or after the commencement

of this Act), shall remain on the premises where they were so

seized or so taken possession of. and shall not be removed or

sold until after the exjiiration of five clear days from the day

they were so seized or so taken possession of."

14. "A bill of sale to which this Act applies shall be no j^rotectiou

in respect of ^^ersonal chattels included in such bill of sale

which but for such bill of sale would have been liable to dis-

tress under a warrant for the recovery of taxes and poor and

other parochial rates.''

15. " The eighth and the twentieth sections of the principal Act.

and also all other enactments contained in the principal Act

which ai'e inconsistent with this Act are repealed, but this

repeal shall not affect the validity of anything done or suffered

under the principal Act before the commencement of this

Act."

Section 16 contains provisions for the inspection of registered bills

of sale.

17. "Nothing in this Act shall apply to any debentures issued by

any mortgage, loan, or other incorporated company, and se-

cured upon the capital stock or goods, chattels, and effects of

such company." •

The form of bill of sale given in the Schedule (and under section 9,

to be follow'ed under the sanction of nullity), is as follows: —
"This indenture, made the day of , between A. B.
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of of the one part, and C. D. of of tlie otliev part

witnessetli that in consideration of the .sum of £ now ])aid to A. IJ.

bv C. D., the reeeii»t of which the said A. B. hereby acknowledge.s [oj-

tohatever else the lonslderatluii viay be'], he. tlie .said A. B., di)th liereby

assign unto C. I>., his executors, administrators, and assigns, all and

singular the several chattels and things specitically described in the

schedule hereto annexed by way of security for tlie payment of Uw sum

of £ , and interest thereon at the rate of per cent per annum

[o?' tchaterer else may he the raie]. And the said A. 15. doth further

agree and declare that he will duly pay to the said C. D. the 2)rincipal

sum aforesaid, together with the interest then due, by equal

payments of £ on the day of [or irhatere.r else himij

he the stipulated times or time ofpayment]. And the said A. B. doth

also agree with the said C. D. that he will \_Jiere insert terms as to in-

surance, jjayment of rent, or otherwise, which the ptarties may ayree to

for the maintenance or defeasance of the security'].

" Provided always, that the chattels hereby assigned shall not be

liable to seizure or to be taken possession of b}' tlie said C. D. for any

cause other than those specified in section 7 of the Bills of Sale Act

(1878) Amendment Act, 1882.

" In witness, &c.
'•' Signed and sealed by the said A. B. in the presence of me, E. F.

[^add witness'' name, address, and description]."

The Bill.s of Sale Act 1890 (53 & 54 Vict. c. 53).

This Act exempts from the operation of section 9 of the Bills of Sale

Act 1882 instruments or letters of h\'pothecation relating to goods in

the interval between their being discharged from a ship and being

warehoused or reshipped. (It is understood that these documents are

used principally at Liverpool.)

AMERICAN NOTES.

The instruments in litigation in the two principal cases are connnonly
known in this country as Chattel Mortgages. Nearly every State has its own
statutory system regulating these instruments. The questions indicated in

the principal cases are infinitely vexed here.

By the explicit language of the statutes, or where they are silent on the

point, a want of " actual and continued change of possession " is regarded as

a badge of fraud, more or less conclusive. Mr. Bennett says (notes to Ben-
jamin on Sales. 6th Am. ed., pp. 408-462), that three views .seem to prevail in

this country on this subject: (1) that continued po.ssession, uso. and apjiar-

ent ownership in the seller is a conchisive badge of fraud as a rule of law

;

(2) that it is only prima facie .so as a rule oi: law
; (;5) that it raises a questio;i

of fact for the jury. These conclusions he corroborates liy a classification of
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the diiferent adjudications according to States, to which reference may use-

fully be made. 31 r. Benjamin's editors state the general American rule cor-

rectly as follows :
'• The modern English doctrine w"as approved by the

Supreme Court of the United States so long ago as 1857, in Warner v. Norton,

•20 Howard, 448, where ^IcLeax, J., said (p. 2B0) :
' Few questions in the law

have given rise to a greater conflict in the law than the one under considei'-

ation. But for many years the tendency has been, in England and the

United States, to consider the question of fraud as a fact for the jury under

the instructions of the Court. And the weight of authority seems to be now,

in this country, favourable to this position. Where possession of the goods

does not accompany the deed, it is prima facie fraudulent, but op^n to the

circumstances of the transaction, which may have an innocent purpose.'
"

(Benjamin on Sales, Oth Am. ed., § 589.) This view is opposed to the older

view of Chief Justice Kent, in Sturtevant v. Ballard, 9 Johnson, -337 ; 6 Am.
Dec. 281 ; and to that of the United States Supreme Court, in HamiUon v.

Russell, 1 Cranch, 309, where it was held that retention of possession, eVen in

good faith, would invalidate the transaction. The modern view is also found

in Hanford v. A richer, 4 Hill (New York), 271 ; Brooks v. Powers, 15 Massa-

chusetts, 244 ; 8 Am. Dec. 99 ; Smith v. Craft, 123 United States, 436 ; Balii-

viore §^ Ohio R. Co. v. Glenn, 28 jNIaryland, 287 ; 92 Am. Dec, 688 ; Miller v.

Shreve, 29 New Jersey Law, 250 ; Boone v. Hardie, 83 North Carolina, 470 ;

Smith V. Henri/, 2 Bailey (So. Car.) 118 ; Sai-le v. Arnold, 7 Rhode Island, 582;

Browne on Sales, p. 112. Consult a valuable note in 18 Lawyers' Rep.

Annotated, 604.

Mr. Benjamin's editors say that •• in Massachusetts, Pennsylvania, Con-

necticut, New Hanqishire, Vermont, Illinois, and others, the retention is

treated an per se fraudulent." According to Mr. Bennett (Notes to Benjamin

on Sales, as above) tins is partly incorrect, — the retention is only prima facie

fraudulent in Massacliusetts, New Hampshire, Pennsylvania.

In the recent case of Peabo/l// v. London. (!l Vermont, 318; 15 Am. St.

Rep. 903, it was held that a chattel mortgage, declaring that the mortgagor

might keep possession and sell and replace, is prima facie valid as against

creditors of the mortgagor. In a note (15 Am. St. Rep. 912), Mr. Freeman,

the editor, says, no topic of the law " can be found in which judicial opinion

more wddely differs, and as has been said of it, ' the cases cannot be reconciled

by any process of reasoning or on any principle of law.' " lie takes the

ground that such a mortgage should be deemed fraudulent in law as to cred-

itors, approving the views of the dissenting opinion in Frankhouser v. Ellelt,

22 Kansas, 127 ; 31 Am. Rep. 171, and Robinson v. Elliott, 22 Wallace (United

States Sup. Ct.), 513, in which last case the question was considered inde-

pendent of statutory enactments, and " the Com-t was free to act upon prin-

ciple," as Mr. Freeman observes. But he admits that the contrary is upheld

by a " line of authorities, respectable in number, at least," and proceeds to

cite them from fifteen States, including Massachusetts ; and he admits that

seven others (and some of those first cited), including New York, hold that

such a transaction is only prima facie fraudulent if the instrument provides

that the proceeds of all sales are to be applied in satisfaction of the debt.

If the terms of the mortgage do not require the mortgagor to account

for the proceeds, it is fraudulent in law. Eckman v. Munnerbjn, 32 Florida,
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367 ; 37 Am. St. Hep. 109, citing cases from Illinois, Minnesota, Oregon,

Colorado, New Hampshire, Wisconsin, North Carolina, Mississippi, New
York, Ohio, and Robinson v. Elliott, 22 Wallace (U. S. Snp. Ct.), 513. See

also Rathhun v. Berry, 49 Kansas, 735; 33 Am. St. Rep. 389, and note.

The latest and most approved wi'iter in this country on Chattel Mortgages,

Mr. Jones, says (Chattel Mortgages, § 320) ;
*' The modern English doctrine,

and that more genej-ally adopted by the American Courts, is that possession

by a vendor or a mortgagor is at most only prima facie a badge of fraud ; that

the presumption arising from that circumstance may be rebutted by ex-

planations showing the transaction to have been fair and honest ; and that

the question of fraud is always one of fact for the jury to deternnne."

Citing cases from twenty-four States, including New York, Massachusetts,

and New Jersey. Mr. Jones also says that the doctrine of Twynes Case,

" that an absolute bill of sale, which is to take effect immediately, is rendered

fraudulent per se by leaving the property in the possession of the vendor,"

and so, " as to creditors of the vendor and purchasers from him, notwithstand-

ing the sale may have been made in good faith," is approved either by statute

or decision in ten States, including Pennsylvania and Illinois. "That the

mortgagor's possession is provided for by the terms of the deed is generally

sufficient to'overcome any presumption of fraud that might otherwise arise

from such possession," says Mr. Jones, citing a few cases from New York,

Indiana, and Illinois. He also concludes that " there never was a time when
the continuance in possession of a mortgagor until default in payment was

deemed at common law conclusive evidence of fraud, rendering the security

void against creditors and purchasers." (Jones on Chattel Mortgages, § 32-1.)

No. 3.— MANCHESTER, SHEFFIELD, AND LINCOLNSHIEE
RAILWAY COMPANY v. NORTH CENTRAL WAGON
COMPANY.

(H. L. 1888.)

No. 4. — CHARLESWORTH v. MILLS.

(h. l. 1892.)

RULE.

To constitute a ^' bill of sale" within the English Acts

(1878 and 1882) a document must be '^ an assurance of

personal chattels :
" that is to say, a document throug-h

which the title to the property must be established. An<l,

in order to come within the provisions of the Act of I8S1!.

avoiding the document between the parties, it must he

given •• by way of security for the payment of money by

the grantor thereof."
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Manchester, Sheffield, and Lincolnshire Railway Company (appellants

and defendants; v. North Central Wagon Company (respondents and

plaintiffs.)

(North Central, &c. Co. v. Manchester, &c. Sy. Co.j

13 App. Cas. 5.)4-570 (s. C. 58 L. J. Ch. 219 ; 59 L. T. 730 ; 37 W. II. .305).

Bill of Sale. — Assurance of Personal Challels.— Hire and Purchase

Agreement.

Action by the North Central, &c. Co. against the Manchester, &c. Ry. Co.,

for the detention of wagons. The defendants denied the plaintiff's jn-operty

in the wagons.

[554] The B. Company, being in want of money and being in possession of

certain wagons in which they had an interest, applied to the plaintiff's

who agreed to buy the wagons for £1000, and advanced that sum, £257 thereof

being paid to the owners of the wagons and the rest, £748. to the B. Company.

The plaintiff's received from the B. Company an invoice for the wagons and

a receipt for the £74o, and from the owners of the wagons a receipt for the

£"257. At the same time the plaintiff's leased the wagons to the B. Com-

l^any for three years, at a yearly rent payable quarterly and calcidated to

replace the £1000 Avith seven per cent, interest, upon the terms that if all the

payments were duly made the B. Company should have the option of purchas-

ing the wagons at the end of the lease for a nominal sum, and that if the rent

was not duly paid after demand the plaintiff's should be entitled to repossess

and enjoy the wagons as in their former estate, and that the agreement should

thereupon cease and determine. The B. Company having made default in

payment of the rent, the plaintiffs claimed the wagons from a railway com-

pany into whose possession they had come, but their claim was resisted on

the ground that the transaction was void under the Bills of Sale Acts 1878

and 1882, the documents not being in the form jirescribed by those Acts for

l)ills of sale.

Held, affirming the decision of the Court of Appeal (35 Ch. D. 191), that the

transaction was in fact a purchase by the plaintiffs, and was not a mortgage

by the B. Company or a security for the payment of money ; that the docu-

ments in question were not bills of sale within the Bills of Sale Acts, but that

even if they had been, the plaintiffs had made an independent title to the

wagons.

[555] Appeal from a deci.sion of the Court of Appeal, 35 Ch. T).

191 : 56 L. J. Ch. 609 ; and in Court below, 32 Cli. D. 477 ;

55 L. J. Ch. 780.

The facts are sufficiently stated in the judgments of Lords Hek-

SCHELL and Macnaghtex.

April 16, 17. B. Hcnn Collins, Q. C, and C. A. Russell for the

appellants :
—
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As to the point under the Bills of Sale Acts, the real nature of

the transaction was not a purchase hut an advance by the plain-

tiffs to the Blacker Company upon the security of the wagons of

which the Blacker Company, and not the respondents, were the

owners. The documents constituted in reality a bill of sale, and

not being registered nor in the form required l)y the Act of 1882,

the bill of sale was void and the whole transaction was void. If

the parties to a transaction of this kind think it desirable for their

own purposes to have a receipt, or an inventory, or any document

of title, and make it a step in a transaction for giving security, it

mnst conform to the Act. It is not only the form but the transac-

tion which was avoided by the Act of 1878. The Act of 1882

enlarged the invalidity, making the bill of sale void not only as

against execution creditors, &c,, but also as between the grantor

and the grantee. One of the authorities leading up to the Act of

1878 was Allsopp v. Daij, 7 II. & N. 457 ; 31 L. J. Ex. 105, where a

receipt was held not to be a bill of sale within the Act of 1854, 17

& 18 Vict. c. 36. So in IVooihjate v. Godfreij, 5 Ex. D. 24; 49 L. J.

Ex. 1, where a receipt and inventory given by a sheriff's officer for

the price of goods sold under an execution was held not to be within

the Act of 1854. The Act of 1878 (41 & 42 Vict. c. 31)

made bills of *sale include "inventories of goods witli [* 556]

receipt thereto attached, or receipts for purchase-moneys

of goods, and other assurances of personal chattels." Then came

Marsden v. Meadoivs, 7 Q. B. D. 80; 50 L. J. Q. B. 536, following

Woodgate v. Godfreij, 5 Ex. D. 24; 49 L. J. Ex. 1. The facts in

the present case resemble not those in the two last cited decisions,

but those in E.n iiartc Odcll, 10 Ch. I). 76 ; 48 L. J. Bankr. 1 ; Coch-

rane V, 3In ff.hr ivs, 10 Ch. I). 80, n.; 48 L. J. Binkr. 3, n.; and Ux
parte Cooper, 10 Ch. D. 313 ; 48 L. J. Bankr. 40, in each of which

cases it was held that an inventory of goods with a receipt for

purchase-money attached was a bill of sale within the Act of 1851.

The first tw^o of these three cases show that several documents may

constitute a bill of sale. Nor does the existence of a hiring agree-

ment alter the real nature of the transaction. Ex parte Odell, and

see Ex parte Crawcour, 9 Ch. D. 419 ; 47 L. J. Bankr. 94. Even

where the only document is a demise of chattels it is or may be a

hill of sale. Fhil/ips v. Cibhoiis, 5 W. K. 527. See also Ex parte

Parsons, In re Townscnd, 16 Q. B. I). 532 ; 55 L. J. Q. B. 137, and

Ex parte ITiMard, 17 Q. B. D. 690, 700; 55 L. J. Q. B. 490, upon



44 BILL OF SALE.

No. 3. — Mancliester, &/C. Ry. Co. v. North Central Wagon Co., 13 App. Cas. 556, 557.

the effect of the Act of 1882. A document providmg for the pay-

ment of money — though not as a loan— may be a hill of sale.

Hughes v. Little, 18 Q. B. D. 32 ; 56 L. J. Q. B. 96.

As to the second point, the right of detainer and sale given by

the first clause of sect. 97 of the Eailways Clauses Consolidation Act

1845 (8 & 9 Vict. c. 20) is alternative on both carriages and goods,

i. e., on carriages for toll of goods and on goods for toll of carriages.^

At common law a carrier has such a lien. Sect. 97 must be read

with sects. 98 and 101. The construction adopted by the Court of

Appeal gives no meaning to the word " carriages," for the

[* 557] appellants' special Act gives no toll on carriages. * The

toll is not a payment due on the carriage or on the goods, it

is a charge for the use of the railway; s. 3. The construction con--

tended for by the appellants has the authority of a dictum of Parke,

B., upon a similar enactment in Jcnldns v. Cooke, 1 Ad. & E. 372, n.,

375. In Field v. Newport, &c. Railway Company, 3 H. & N. 409
;

27 L. J. Ex. 396, it was assumed on a similar clause that the lien

extended to carriages, though the decision turned on the question of

demand. These are the only authorities bearing upon the question.

Under the first part of sect. 97 there was therefore a right to detain

the wagons whoever was the owner. But even if this be otherwise,

under the second part of that section the appellants had a right

to detain the wagons since they belonged to the Blacker Company

;

at all events that company had an interest in the wagons, and

the appellants were entitled to detain the wagons and sell such

interest.

The House took time for consideration without hearing—
Righy, Q. C, and Phipson Beale, Q. C, for the respondents.

July 30. Lord Heeschell :
—

My Lords, at the conclusion of the able arguments for the appel-

lants, all your Lordships, I believe, were of opinion that they had

not succeeded in establishing any of the objections taken to the

1 Sect. 97 :
" If, on demand, any per- arisinc; from sncli sale to retain the tolls

son fail to pay the tolls due in respect of payable as aforesaid, and all charges and

any carriage or goods, it shall be lawful for expenses of such detention and sale, ren-

the company to detain and sell such car- deriny- the overplus, if any, of the moneys
riage, or all or any part of such goods, or, arising by such sale, and such of the car-

if the same shall have been removed from riages or goods as shall remain unsold, to

the premises of the company, to detain and the person entitled thereto, or it shall be

sell any other carriages or goods within lawful for the company to recover any

such premises belonging to the party liable such tolls by action at law."

to pay such tolls, and out of the moneys
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judgment of the Court below, and subsequent consideration of the

case has confirmed the opinion I had then formed.

The action was brought against tlie defendant company, who

were the appellants at your Lordships' bar, in respect of the deten-

tion of certain wagons alleged to be the property of the respondents.

The appellants denied, as they were entitled to do, that the respon-

dents were the owners of the wagons and put them upon proof of

their title. They also asserted a right to detain the wagons, even

if they were the property of the respondents, as security for moneys

due from a firm trading as the Blacker Main Coal Company.

"Whether they have succeeded in making good either of

these defences is the matter to be * determined. The two [* 558]

questions involved are entirely distinct and depend npon

different considerations.

I will take first the question whether the respondents made out

that they had any property in the goods which would entitle them

to maintain this action.

It appears that, the Blacker Company being in want of money in

the month of February, 1884, it was agreed between them and the

respondents that the latter company should purchase for the sum of

<£1000, 100 wagons in which the Blacker Company had an interest.

It was at the same time agreed that the respondents should lease

these wagons to the Blacker Company for three years from the 1st of

March, 1884, at the yearly rent of X372 10s., payable quarterly, and

that if all these payments were duly made the Blacker Company
should have the option of purchasing all or any of the wagons at

Is. per wagon. And it was further agreed that if the rent was not

duly paid after demand the respondents should be entitled to re-

possess and enjoy the wagons as of their former estate.

The wagons were originally the property of the Sheffield Wagon
Company, and had been leased to the Blacker Company under an

agreement which gave the latter company the right to become at

the end of the term owners of the wagons, provided they made all

the payments which by the lease they contracted to make. It was
in short what is known as a hire and purchase agreement. The
Blacker Company had at the time of the agreement with the respon-

dents, the particulars of which I have mentioned, made default in

paying some of the stipulated instalments, and the Sheffield Com-
pany were thereupon in a position to dis]^ose of tlie wagons without

regard to the Blacker Company. They had, however, intimated
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that they were wilUng to give up their title to the wagons on

receipt of £257, the sum still remaining due under their agreement.

But it is clear that the wagons were then their property, and not

the property of the Blacker Company. Under these circumstances

it was agreed that the respondents should pay the £257 direct to

tlie Sheffield Company and the sum of £7-43 (making in all £1000;

to the Blacker Company.

The £257 was accordingly subsequently transmitted by cheque

payable to the order of the Sheffield Company, and a receipt

[* 559] was * given by them to the respondents. The £743 was

also on the 18th of February paid to the Blacker Company,

and acknowledged by a receipt in the following terms :
—

" Keceived of the Xortli Central Wagon Company cheque value £743,

which is placed to your credit, with thanks.

'*p. pro. The Blacker Main Coal Company,
" Jno. Malleson."

The Blacker Company had two days before tlie receipt I have just

alluded to sent to the respondents an invoice in the following

terms :
—

''Messrs. The North Central Wagon Company, Rotherham.

"Dr. to the Blacker Main Coal Conq)aiiy.

"1884 ) To 100 wagons, Kos. 1 to 100, and bearing

Feby. 18. ) Sheffield Wagon Companj-'s ])late, Nos. 8675 to

8774, and marked :
—

The Blacker ]\Iaiii Coal Company . . . £1000

Feby. 19. Cr. by cheque payable to Shefifield Wagon Company 257

£743

In further pursuance of the agreement between the parties a

lease of the wagons containing the agreed terms was executed on

the 18th of February.

Subsequently to the receipt of the money by the Sheffield Com-

pany their name plates indicating that they were the owners were

removed from the wagons, and plates bearing the respondents'

name were substituted. They thus became the ostensible owners

of the wagons, which however remained in the possession of the

Blacker Company, and were used by them in their business.

Under these circumstances, apart from the question raised as
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It was to prevent needy persons being entrapped into signing

complicated documents which they might often be unable to

comprehend, and so being subjected by their creditors to the

enforcement of harsh and unreasonable provisions. A
[* 561] form was accordingly provided to which bills of sale * were

to conform, and the result of non-compliance with the

statute was to render the bill of sale void even as between the

parties to it. But, this being the object, the enactment is, as we
have seen, limited to bills of sale given " by way of security for

the payment of money by the grantor thereof.

"

It will not avail the appellants therefore to show that the docu-

ments or any of them fall within the definition of the Act of

1878, unless they can establish that they are also within the

enactment I have just quoted.

There are only three documents to be considered : the lease of

the 18th of February, the inventory, and the receipt. I may at

once put aside the first of these. The grantors of it were the

respondents, and it certainly was not given by way of security for

the payment of money by them. Again the inventory was cer-

tainly not an inventory of goods " with receipt thereto attached.

"

There remains the receipt. I think it would be an abuse of

language to say that this was given by way of security for the

payment of money by the grantors thereof. In my opinion it was,

and was intended to be, an acknowledgment that the Blacker

Company had received £743 and nothing more than that.

I may add that even if the appellants could have made out that

tliis document was a bill of sale and therefore void, they would

still have had serious difficulties to contend with. It does not

appear to me to follow that it would have avoided the whole

agreement between the parties and deprived the respondents of all

title to the wagons, the more so as the Blacker Company were

not, as I have pointed out, the legal owners of the wagons, the

title of the Sheffield Company having only been given up on

receipt from the respondents of £257, wdiich, as far as I can see,

they could never recover from the Sheffield Company, even if the

appellants' contention were sustained.

Upon this part of the case therefore I have no hesitation in

advising your Lordships to affirm the judgment of the Court of

Appeal.

I pass now to the other point. The facts bearing upon it may
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be very shortly stated. The appellants had hauled along their

lines the wagons in question as well as others containing

coal * belonging to the Blacker Company. A considerable [* 562]

sum was due in respect of their services from the lUacker

Company to the appellants, a part of which related to the carriage

of coal in these particular wagons. Between the 19th of February

and the 16th of March, 1885, the appellants took possession of

them, claiming to detain them by virtue of the powers given them

by sect. 97 of the Eailways Clauses Consolidation Act 1845.

On or before the 19th of March, 1885, certain of the sums clue

from the Blacker Company to the respondents under the agree-

ment of February, 1884, were unpaid, and they accordingly

demanded them, and gave notice that in default of payment they

would exercise the powers, to which I have called attention, of

repossessing themselves and putting an end to the agreement.

The section relied on by the appellants as justifying the deten-

tion of the wagons provides that if on demand any person fail to

pay the tolls due in respect of any carriage or goods it shall be

lawful for the company to detain and sell such carriage or all or

any part of such goods, or if the same shall have been removed

from the premises of the company, to detain and sell any other

carriages or goods within such pi'emises belonging to the party

liable to pay such tolls, and out of the moneys arising from such

sale to retain the tolls and expenses.

The appellants rest their claim on both parts of this enactment.

I will deal first with the latter part of the section. To bring

tliemselves within it the appellants must establish that the

carriages they seek to detain belonged to the party liable to pay

the tolls, i. e., to the Blacker Company. In my opinion they

clearly did not. The appellants therefore, in order to succeed,

must show eitlier that if tolls are due in respect of goods they

liave a riglit to detain and sell the carriage in whicli the goods

were carried, whoever it may belong to, or that tolls were due in

respect of the wagons which they detained. I do not think they

can maintain either contention. Unless compelled I would cer-

tainly nut put a construction upon the section which would give

the railway company the option of parting with the goods of

their debtor and detaining and selling the wagon wliich was not

his property. And I do not think this is the natural

* construction of the language used. I think the right [* 563]

VOL. v.— 4
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conferred is to detain that in respect of which the toll is pay-

able, he it carriage or goods. And it seems to me clear that no

toll Avas due in respect of these wagons. The special Act of

the company, with which the liailways Clauses Act is incor-

porated, shows to my mind conclusively tluit the tolls were due

only in respect of the coal and not of the wagons in wliich it was

carried.

Upon this point also I entirely concur with the Court below,

and I move your Lordships accordingly, that the judgment

appealed from be affirmed and the appeal dismissed with costs.

Lord Watson :
—

My Lords, I also am of opinion that no cause has been shown
for disturbing the judgment of the Court of Appeal.

I had the advantage, some time ago, of considering in print

the judgment prepared by my noble and learned friend. Lord

Macnaghten, and finding there all the leasons which had occurred

to me for affirming the judgment under appeal, I do not propose

to repeat them. I have only to add that I fully concur in the

views which have just been expressed by my noble and learned

friend on the woolsack.

Lord FitzGerald :
—

My Lords, at the hearing of the cause, when once it appeared

that the respondents upon the payment of a sum of £257 at the

request of the Blacker Company to the Sheftield Company had

acquired the rights of the Sheffield Company to the wagons in

question, I thought there was an end of the case on the main

defence. That defence in substance, though not in terms, alleged

that the plaintilfs in tlie action (the present respondents) had not

that property in the nine wagons in question which would enable

them to maintain that action. That defence utterly failed when
once that matter of fact was made clear.

My Lords, I do not intend to go in any detail into the reasons,

but I concur in the motion, at the same time agreeing with the

jiulgment which has been delivered by the noble and learned

Lord on the woolsack, that even if we were of opinion

[* 564] that the * subsequent documents amounted to a bill of

sale, still it would not displace the title of the respon-

dents. They still put forward and rest upon the title of the

Sheffield Company. But I am further of opinion, for the rea-

sons which have been given, that the subsequent documents did
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not amount to a bill of sale and were not in the least degree

invalid.

With regard to the question of the lien for tolls, there never

was in my mind the slightest doubt on the subject. I adopt the

reasons which have been given by the noble and learned Lord on

the woolsack, and I agree with him that no cause has been shown

why we should alter or disturb the judgment of the Court of

Appeal.

Lord Macnaghten :
—

My Lords, it seems to me that this case depends much more on

matters of fact than on questions of law. Indeed, I think there

is scarcely room for any question of law when the facts are ascer-

tained. This must be my apology for recurring to the evidence,

wliich I will do as shortly as possible.

In February, 1884, a colliery company called the Blacker Main
Colliery Company, were in possession of one hundred wagons

which had been let to them by the Sheffield Wagon Company
uiuler the usual purchase hire agreement. The property in the

wagons belonged to the Sheffield Company, and each wagon bore a

name-plate designating them as owners. The Blacker Company
had paid up the greater part of the instalments payable under the

agreement. But at the time they were behindhand with their

jiayments and actually in default. They were in want of money
and desirous of obtaining an advance in some shape or other.

Apparently they applied to the Sheffield Company for assistance.

But that "company were about to retire from business and were

unable or unwilling to assist them.

Under these circumstances the secretary of the Sheffield Com-

l)any, not perhaps wholly from disinterested motives, introduced

them to the respondents. The respondents were also a wagon
company. Tlie objects for which they were established included

the business of buying wagons and of letting, selling, and supply-

ing wagons to coal proprietors. They were therefore in a

position to * help the Blacker C(jmpony if they chose to [* 565]

entertain their proposal. If they bought the wagons at

the instance of the Blacker Company with an understanding tliat

the Blacker Company should then buy the wagons from them
under a purchase hire agreement, the transaction would be one

in the ordinary course of their legitimate Inisiness, and if the

terms suited tlie Blacker Company the arrangement would give

that company the accommodation they desired.
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The Blacker Company wanted £1000 to pay oft' the Sheffield

Company and to put themselves in funds. The respondents

inspected the wagons and agreed to tind the money. With part

they paid oft' the claim of the Sheftield Company, amounting in

all to £257. For this they drew a checpie payable to the order

of the tSlieffield Company. Then they gave the Blacker Company
a cheque for £743, making up the sum of £1000 as and for the

purchase-money for the wagons. As part of the arrangement they

relet the same wagons to the Blacker Company for three years on

the usual purchase hire agreement, at a rent payable quarterlj',

and calculated to repay the £1000 with interest at the rate of 7

per cent per annum. Some time afterwards the name-plates of

the Sheffield Company were removed and replaced by those of the

respondents.

The documents which passed between the Blacker Company
and the respondents were the following :

— 1. An invoice, dated

the 18th of February, 1884, debiting the respondents with the

100 wagons at £1000, but crediting them with their cheque for

£257, payable to the Sheffield Company. 2. A receipt dated the

20th of F'ebruary, 1884, expressed to be for cheque value £74.3,

but not on the face of it referring to the wagons or to the terms of

the purchase. 3. The purchase hire agreement, which was dated

the 18th of February, 1884.

The assistance afl'orded by the respondents did not prove of any

lasting benefit to the Blacker Company. In February, 1885, they

were compelled to call their creditors together. On the 19tli of

March, 1885, two quarters' rent for the wagons being then due,

the respondents served them with formal notice that unless the

amount were paid by the 23rd of March they would take posses-

sion of the wagons and put an end to the agreement.

[* 566] The * amount due was not paid, and accordingly the

respondents proceeded to carry out their threat. They

took possession of all the wagons, with the exception of nine.

Those nine were detained by the appellants for tolls alleged to be

due to them by the Blacker Company. In that state of things

the respondents brought this action against the appellants,

claiming the nine wagons as their absolute property.

In answer to the claim the appellants raised two points. In

the first place they insisted that the respondents had no title to

the wagons at all ; they contended that the real transaction was.
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pany and the respondents was in no sense a secnrity for the

payment of money. It would not have been a security for the

payment of money if the title derived from the Shetiield Company

had been out of the way. There was no loan, no debt, no mort-

t^age. When the respondents took possession of the wagons in

the exercise of the rights reserved to them, the agreement was at

an end. The Blacker Company could not have redeemed the

waoons. If the* wagons had fetched twice the amount of the

instalments then remaining unpaid, the Blacker Company would

have been none the better, and they would still have continued

liable for tlie arrears. If the wagons had not been worth six-

pence, the respondents could not have claimed from the Blacker

Company anything beyond the arrears of rent then actually due.

The appellants say that all the three documents which they call

a bill of sale are wrong. They say that the secretaries of the two

companies are both mistaken. Their whole case rests on one or

two ambiguous expressions found in the correspondence. The

correspondence speaks of the Blacker Company wanting £1000 on

the wagons ; well, so they did. The Blacker Company called it

"financing the wagons," an expression equally apt or inappro-

priate whether they had a mortgage in view or an absolute sale

with a conditional right of repurchase attached to it. As regards

their legal incidents, there is all the difference in the world

between a mortgage and a sale with a right of repurchase. But

if the transaction is completed by redemption or repur-

[* 568] chase as the case may require there is no * difference in

the actual result. The Blacker Company of course looked

forward to repaying the money. There was nothing, therefore,

so very improper or suspicious in their entering the transaction

in their books as a loan. When it was put to the secretary of

the Blacker Company, " You have said that it was not handed to

you as a loan of £1000, but that it was paid for the wagons," he

answered naturally enough, and not I think altogether incor-

rectly, " Well, it was paid for the wagons, but you might call it

a loan for all that.
"

There is very little in the circumstance that the value of the

subject dealt with was not a matter of nice bargaining at the date

of the transaction. The right of repurchase must be taken into

the account if the consideration is to be fairly estimated. There

is nothing in the respondents saying a year afterwards that they
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did not want the wagons on their hands at any price. Of course

they did not. They bought to sell; not to keep in stock. They
would not, 1 suppose, have bought these second-hand wagons at

all if they had not seen their way clear to dispose of them on

advantageous terms.

In all these cases the question is what was the real intention

of the parties ? As Lord Cranworth observed in a case v/here

the documents were of a more formal character, ." The rule of law

on this subject is one dictated by commun sense, that privia facie

an absolute conveyance, containing nothing to show that the

relation of debtor and creditor is to exist between the parties,

does not cease to be an actual convevance and become a morto-age

merely because the vendor stipulates that he shall have a right to

repurchase. " Alderson v. Whiti', 2 D. & J. 105.

My Lords, as I have come to the conclusion that this trans-

action was not a security for the payment of money, it would not,

perhaps, be a very profitable inquiry to consider, whether, under

other and different circumstances, the documents in question could

be treated as a l)ill of sale imder the Act of 1878. It is enough

to say that in my opinion it is difficult to see how a receipt

like that in the present case could be " a receipt for purchase-

money of goods " within the meaning of the Act, or how an

invoice and a receipt, which are separate instruments,

and •* not intended to be operative in connection with [* 569]

each other, could be regarded as an " inventory of goods

with receipt thereto attached. " And I may add tliat I see no
reason to doubt that " receipts for the purchase -money of goods

"

and " inventories of goods with receipt thereto attached " must
hQ assurances of personal chattels to fall within the category of

bills of sale, to which the Act of 1878 applies.

It would, I thiidv, be equally unprofitable to review the author-

ities which were cited to your Lordships, and which are very fully

discussed in the judgment of the Court of Appeal. I only wish to

make one observation : T rather venture to doul)t wliether the line

<if demarcation between the three cases of Cochratie v. Matthews,

10 Ch. D. 80, n. ; 48 L. J. Bankr. 3 n. ; Ex parte Odell, 10 (^h. D.

71"); 4S L. J. Bankr. 1, and Ex parte Cooper, 10 Ch. D. 31:); 48

L. J. liankr. 40, and the other cases cited by Bowen, L. J., is

quite so strong as that learned Judge seemed 1o tliinlv. I rather

doubt whether those tliree cases indicate a s(q)arate current of
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authority. Ex j)arte Cooper stands by itself, and must be taken

with the explanation given by Sir George Jessel, M. E.,in Wood-

gate V. G-odfreii, 5 Ex. D. 24 ; 49 L. J. Ex. 1. iiut I f?liould be

sorry to throw any doubt on the decision in either of the otlier

two cases, though there may he some expressions in the judgments

that require qualification. The documents in those two cases, as

appears from the statement of counsel in Ex parte Odell, were

word for word the same. In each case there was a loan and a

debt. In each case the transaction was plainly a. mortgage, and

not a sale with a conditional right of repurchase.

My Lords, as regards the second branch of the appellants' argu-

ment, it seems to me that their case falls to the ground when once

it is established that at the date of the writ the wagons belonged

to the respondents. It is more than doubtful whether any tolls

were due for the wagons. It would seem that tolls were charged

only for tlie goods carried in the wagons. But be that as it may,

it is, I think, impossible to contend that the 97th section of the

liaihvays CUauses Consolidation Act 1845 could justify the appel-

lants in detaining wagons belonging to the respondents for tolls

due from the Blacker Company.

[* 570] * For these reasons I concur in thinking that the appeal

should be dismissed.

Order appealedfrom affirmed ; and appeal dismissed unth costs.

Lords' Journals, 30th July, 1888.

Charlesworth v. Mills.

1892, A. C. 2.31-244 (s. C. 61 L. J. Q. B. 830; 66 L. T. 690; 4nV. R. 129).

Bill of .Sale. — At^surance of Personal Chattels. — Pledge of Goods loith Posses-

sion.— Possession of Auctioneer.

[2;]1] The owner of hoiisehokl goods which had been seized under afi.fa.

agreed verbally with an auctioneer that in consideration of his paying

out the sheriff the auctioneer should hold possession of the goods, sell them

by auction, and pay over the balance (if any) to the owner. This agreement

was reduced into writing and the sheriff was paid out. the man in possession

remaining in possession for the auctioneer :
—

Held, reversing the decision of the Court of Ajipeal (2.') Q. B. D. 421) that

since the written agi-eement did not constitute the auctioneer's title, and was

not intended to and did not come into operation until possession had been

actually transferred from the sheriff to the auctioneer, it was not an " assur-

ance" or a "licence to take possession," or in any other respect a bill of sale

within tlie Bills of Sale Acts 1878 and 1882.
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Appeal from an order of the Court of Appeal 25 Q. B. D. 421

;

59 L. J. Q. B. 580, affiniiing a judgment of Day, J.

In December, 1SS7, the househokl furniture of Wilson was seized

by tlie sheriff's officer under an execution at the suit of Townsend,

and a man placed in possession. On the 9th of December Wilson

asked the appellant Cliarlesworth, an auctioneer, to pay the sheriff"

out. Charlesworth after seeing the goods agreed to do this, and

the following arrangement was verbally made. The man in pos-

session was to remain in possession for Charlesworth, who was to

sell the goods by auction, repay himself the advance and hand

over any balance to Wilson. This arrangement was carried out.

Charlesworth paid out the sheriff", the sheriff"s oiiicer giving the

following receipt :
—

" 9th DecemLer, 1887. [* 232]
" Townsend v. Wilson.

"Memo. — That I have received from Mr. Charlesworth, auc-

tioneer, cheque for £62 15s. Id., being the amount of levy and

costs herein."

Wilson gave Charlesworth a letter as follows :
—

" Hull, 9th December, 1887.

" Mr. Charlesworth, Auctioneer,

" Hull.

"Sir,— In consideration of your paying to Mr. C. F. Wells,

the sheriff's officer, tho amount of Townsend's writ and expenses,

viz., <£62 15s. Id., I hereby authorise and request you to hold

possession of all my furniture and effects now on the premises

No. 2, Pendrill Street, Hull, and to sell the whole by auction as

soon as convenient, and after deducting tlie above amount and

your charges, pay over the balance (if any) to me.

" Yours truly,

" A. P. Wilson."

The man in possession remained in possession for Charles-

worth. On the next day, the 10th, Wilson gave a bill of sale

of the same goods to the respondent Mills, who registered it.

Wilson absconded, and Charleswoith removed the goods to his

auction rooms and sold tiiem for about £55. j\Iills having

brought an action against Charlesworth claiminu damages for
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the detention and conversion of his goods, Day, J., who tried the

action without a jury, held that the above letter was a bill of sale,

and not being in the form required by the Act was void, and gave

judgment for the plaintiff for £112, the amount of his loss, and

costs. The Court of Appeal (Lindley and Lopes, L.JJ. , Lord

EsHER, M. E. dissenting) afSrmed this judgment. 25 Q. B. D.

421 ; 59 L. J. Q. B. 530. From these decisions the defendant

brought the present appeal.

. 1892. April 1, 4. Witt, Q. C, and Montague Lush, for the

appellant :
—

The letter which the Court of Appeal held was a bill of sale

was nothing more than a mandate, an authority, from

[* 233] the owner *of the goods, Wilson, to Charlesworth, the auc-

tioneer, to hold possession of the goods and to sell them

and repay himself the advance out of them, and hand the balance

to the owner. It was an ordinary auctioneer's transnction, with

some of the elements of a pledge. No doubt until repayment

Charlesworth was entitled to keep possession of the goods as a se-

curity. But that does not make the letter a bill (;f sale. The Court

of Appeal seem to have been misled by the old fallacy that because

the claimant " relies on " a document or " must look at it " to prove

his claim the document is within the Bills of Sale Act. This

document does not fall under any of the definitions of a bill of

sale given in the Act of 1878 : the only colourable one is a" licence

to take possession," and that it was not, for possession was taken

simultaneously with the advance and the creation of the docu-

ment. The whole thing was one transaction, and no act remained

to be done l)efore possession was perfected. The sheriff's man at

the moment he ceased to be in possession on behalf of the sheriff

was in possession on behalf of Charlesworth. Wilson could not

have maintained an action of detinue or conversion against Charles-

worth for selling the goods the instant after the money was paid
;

therefore neither can Mills. It would perhaps have been better

if no letter or document had been given, for then no one could

have mistaken the transaction for a bill of sale. The Court of

Appeal has itself pointed out the distinction in £x parte Jfub-

hard, 17 Q. B. D. 690; 55 L. J. Q. B. 490, where as here the

possession was changed before or simultaneously with the calling

into existence, of the document. Ex fartc Pamons, 16 Q. B. D.

532 ; 55 L. J. Q. B. 137, was a case of licence to take possession

and has no bearing here.
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Arnold Statham and Dyer fur the respondent :
—

The appellant looked to the letter as the basis on which he

lent his money, — as his security. There was no change of pos-

session till after the sheriff had been paid out. The appellant

would not advance the money till the document was signed, and

then lie paid, not Wilson, but the sheriff. Possession was there-

fore taken nnder and by virtue of the document. After the sheriff

was paid out possession for a moment at least vested in

Wilson, * and the document is therefore a bill of sale. [* 234]
" Hold possession " in the document means become the

holder. More than what had been done was required to perfect

possession, and it was clearly under the authority of the docu-

ment that the goods were removed to the auction rooms. If a

document constitutes the authority to take possession of goods

as a security for a loan it is within the Act thougli possession

be given at the same time. If the document contemplates the

possibility of an interval between the intended immediate taking

(»f possession and tlie taking, it is a bill of sale.
''' Possession is

an equivocal term : it may mean either actual manual possession

or the mere right of possession." Martin v. Ilcid, 13 C. V>.

(N. S.) at p. 735; 31 L. J. C. P. 136, per Erle, C. J. When
the terms of an agreement are reduced to wiiting you must look

at the document only, as Lord Esher, M. Pi. , said in Ex parte

Parsons; and where you must look at tlie document to prove your

title it is a bill of sale. It was clearly a bill of sale within the

Act of 1878 because the goods were in the apparent possession of

the debtor. The letter was either a " licence to take possession

of personal chattels as security for a debt " — see per Boaven,

L. J., in Ex parte Hubbard — or "an assurance of personal

chattels" within the Act of 1878. If this decision be reversed

auctioneers will be in a very favorable position for lending

money and defeating the Bills of Sale Act of 1882.

[They also referred to Wordall v. Smith, 1 Camp. 333 ; Seal

V. Claridge, 7 Q. B. D. 516; 50 L. J. Q. B. 316; and Neivlove v.

Shreiosbury, 21 Q. B. D. 41 ; 57 L. J. Q. B. 476.]

The appellant's counsel were not heard in reply.

Lord Halsbuey, L. C. :
—

My Lords, I confess that but for the doubts which have been

in the minds of the learned Judges in the Court below, I should

have tlujught that this was a very plain case. 1 am not ([uite
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certain that I appreciate at this moment what the learned Judge

who tried the cause meant by the phrases which he used. I can

quite understand that what he caUed " the mischief
"

[* 235] intended * to he remedied by the Bills of Sale Act may
have been very prominent before the learned Judge's

mind, but what it had to do with the facts of this case I am
not able at present to fathom.

That the Bills of Sale Acts of 1854 and 1878 were intended to

prevent false credit being given to people who had been allowed

to remain in possession of goods which apparently were theirs,

the ownership however of which they had parted with, is mani-

fest enough by the language of those statutes. The Acts intended,

in a case with creditors, that if people were allowed to remain in

possession of goods, of which nevertheless the ownership was

no longer theirs, those goods and chattels should be subject to

the execution of honci fide creditors who ought not to have been

induced to give credit by the apparent ownership of the goods

being in those persons, and who were therefore entitled to have

their debts satisfied when by the default of the assignees of those

goods they had been allowed to continue in the possession of per-

sons to whom the property in them no longer belonged. That

was the intended policy ; and for such purposes it is manifest

that the Legislature would desire to give the widest possible

interpretation to every one of the documents by which the

ownership was really intended to he practically changed, while

the goods still remained in the apparent possession and dominion

of the persons from whom the ownership had nevertheless really

passed aw^ay.

My Lord"s, the Act of 1882 was directed to a totally different

subject-matter. It was thought by the Legislature, rightly or

wrongly, that a great number of impecunious debtors might be

induced to sign documents the legal effect of which those persons

did not understand. It was therefore intended by the Legisla-

ture, in order to protect them, to give a particular form of words

which should plainly express the nature of the contract as to the

loan and the security for the loan. The Legislature accordingly,

in order to effect the object, gave a form of bill of sale, and made

every bill of sale void unless it was in accordance with the form

given by the statute. It seems to me that the Legislature neither

intended to interfere, nor is it the effect of the legislation
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to which I have referred to interfere, with other * trans- [
* 236]

actions than those which the Legislature has expressly

pointed out.

Now let us see what the transaction here is. First of all, is

it within the mischief of either the Act of 1854 or the Act of

1878, the object and purpose of which I have described ? The

transaction here is a very plain one. The debtor has an execu-

tion, in his house, the sheriff takes possession (upon what the

effect and quality of that possession is, I will say a word pres-

ently), the debtor is under the impression that he can raise suffi-

cient money upon the security of the goods of which the sheriff

has taken possession to satisfy him, and also perhaps to leave

a surplus for himself. For that purpose it is necessary that the

execution should be paid out; the sheriff will not relinquish

possession, and for his own security cannot relinquish possession

until he has been .paid the money. Accordingly the debtor goes

to the appellant, Mr. Chariesworth, and invites him to lend him

the money upon the security of the goods which at that moment
are in the possession of the sheriff. Mr. Chariesworth agrees to

(h) so, but he bargains and makes it a necessary part of the trans-

action, without which he will not advance his money, that he

shall get possession of the goods. That is agreed to. The effect

and value of what is done I will discuss presently, as I have

said, when I am dealing with what was in the possession of the

sheriff. That was a bargain that the possession should be

changed from the person to whom the money was being advanced

to the person lending it. That, therefore, undoubtedly was not

within the mischief intended to be cured by the Acts of 1854

and 1878. The transaction is completed, the money is advanced,

and the sheriff is paid out.

Well, but it is said that this is a bill of sale within the Act

of 1882, — that the form of the instrument by which the property

in these goods is changed and the assignment is made within the

Act of 1882, and that inasmuch as the Act of 1882, in further-

ance of the objects which I have described, makes a bill of sale

in such a form void even as against the grantor himself, no

property passed by this instrument. The simple answer to that

is that the whole foundation of that argument fails. There was

no assignment, there was no bill of sale, there was noth-

ing that * in the meaning of tlie Act of 1882 can be [* 237]
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relied upon by reason of its operating a change of property; no

such thing took phace. The instrument itself does not purport

to do any such thing. The reasoning of the Court of Appeal, so

far as I can follow it at present, appears to be this, that although

they athrm and rely upon their own decision in Ex 'parte, Hub-

hard, they raise what to my mind would be a most serious and

important question, having very wide consequences indeed, —
they raise a distinction between what is suggested as physical

possession and formal piossession.

Now, I must say that I received a very candid answer from

the Bar when I put the Cjuestion, what was the dilference in the

nature of the possession between the possession by the sheriff and

the possession by the man who held the property on the part of

Mr. Charlesworth ? It was admitted with great candour that there

was no difference at all in the character or quality of the piosses-

sion. Then it comes to this, that the possession of the sheriff in

this case — nay, I may say the possession of the sheriff' in every

case — must be regarded as open to that question, as to whether

or not it is a physical possession or a formal possession. I am

not quite certain that I am able to comprehend the exact dis-

tinction which has been pointed out. I understand what pos-

session is (at least, I think so), and I never understood that the

possession of the sheriff was other than physical and actual pos-

session. I do not mean by that, that the sheriff's man has at

every moment in his possession every article which exists in

the house. It is obvious that such a possession, if it is to be

limited to that, would be absolutely impossible; it would make

the question of whether or not there was possession sufficient to

vest the property in the sheriff' a question depending upon the

particular article or class of articles of which he was in posses-

sion ; because some of them would be incapable of being grasped

by the hand, if that is what is meant by taking physical pos-

session. But what do I find occurred here ? I find that there

was a man in the house for the purpose of preventing any other

person interfering with or removing or taking away any of the

property in question; and it is not denied that if the

[* 2oS] assignor or any * one on his behalf had attempted to re-

move any of the articles which were in the house at the

time when this man was in possession on behalf of Mr. Charles-

worth, he would have been immediately stqpped. Therefore, I
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should have thought that this possession was just as much a

physical aud actual possession as it is possible for any one man
to have in articles which are distributed all over a house.

My Lords, under these circumstances, what is the problem

which yonr Lordships are called upon to solve ? We have the

fact that the delator has given a perfectly good mandate, I am
not (juite satisfied that the word " pledge " is properly applicable

to it, although I do not deny that in some respects the rights of

a pledgor may come in question; but the transaction is this : the

man says, " I hand over these goods to yon, " in the only sense

in which goods that are distributed over a house are capable of

being handed over, " in consideration of your paying money to

the sheriff and getting them out of the hands of the sheriff; " and

then he draws up a document in which he says, " Now keep tliis

possession for me, and sell the goods for what they will fetch by

auction ;
" and of course after he has done that the person to

whom they are handed holds them with this kind of trust

attached to them, and when they are realized, if there is any-

thing remaining beyond the amount of £62, which he has ad-

vanced upon them, he holds that money to the order of the person

who has given him the mandate.

My Lords, that is the transaction ; what that has to do either

with the mischief contemplated by the Bills of Sale Acts, or

what it has to do with a bill of sale at all, I confess myself

totally unable to understand. It is a transaction in which,

simultaneously with the handing over the goods and advancing

the money (and I affirm that the words " handing over the goods
"

are perfectly applicable to such a transaction as this, because they

are liandKl over in the only way in which goods distributed all

over a house can be handed over), a document is signed by the

borrower which says, " Pay yourself the money which you have

advanced, and hand me the surplus if there is any.
"

It seems to me that the whole argument based upon the

assumption that this is a bill of sale transaction at all

entirely * fails. It therefore appears to me to be obvious [* 230]

that the judgment of the Court of Appeal must be reversed.

My Lords, there is one further observation which I wish to

make, because it appears to m.e that there has been a confusion

both in the argument, and (I say it with all respect) I think in

one of the judgments, between what it is necessary to establish
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in a Court of Law when ycni are proving a transaction and the

operative part of the transaction itself. I can well understand

that where upon a trial, after the statement of the loan had taken

place and after what the transaction was had been deposed to,

one of the witnesses might have said :
" There was a writing

drawn up and it had relation to the transaction," then the Judge

would of course insist upon the production of the instrument in

order to see whether or not the rights of the parties had been

reduced to writing, and would not allow a mere parole descrip-

tion of the transaction to go on without the writing being pro-

duced. But after all that only comes to producing the writing

such as it is ; and if the writing when it is produced does not

affect the rights of the parties, or make them different from

what they would have been before, or from what they would have

been if no writing had been referred to, no particular magic is

applicable to such a thing as that.

One very cogent observation which appears to me to have been

made by the Master of the Rolls on this subject, comment-

ing on his own judgment and that of the rest of the Court of

Appeal in Ex parte Hubbard, was this, that in Uj: 2;^<7-/c: Hubbard

the whole transaction was disclosed upon the writing, including

the making of the advance and the terms upon which that ad-

vance was made ; and but for one circumstance, it might very

fairly and reasonably have been argued to have been a bill of

sale within the Act ; but the distinction was this, that, although

that document did profess to disclose the whole terms of the

transaction, it was held, and I think rightly held (and I should

have thought that the Court of Appeal were in tliis case bound by

their own decision in Fx i^arte Hubbard), that the Bills of Sale

Act did not apply at all, that the transaction was one in which

the possession had been already taken, and the relation

[* 240] * of the parties such that there was no room for the appli-

cation of any of the definitions in the Bills of Sale Act.

My Lords, under these circumstances, I have to move your

Lordships that the judgment of the Court of Appeal be reversed.

Lord Watsox :
—

My Lords, I can have no hesitation in concurring in the judg-

ment which has been proposed, because I am quite unable to

distinguish the present case in principle from that of Ex parte

Hubbard. The document of the 9th of December 1887, which
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has been treated as a bill of sale by the majority of the Appeal

Court, does not give any licence to take possession of the goods,

and it did not constitute the title upon which possession was

given to the appellant. It contains a mandate to hold and sell

the goods; but it was not intended to operate, and did not, in

point of fact, come into operation, until possession had been

actually transferred from the sheriff to the appellant. In any

question with the present respondent the case seems to me to be

the same as if the goods had been sent for sale to the appellant's

premises and an advance made against them by the appellant

before the document in question was either written or delivered.

Lord Herschell :
—

My Lords, I am of the same opinion. The question in this

case must be decided in. precisely the same way as if the debtor,

whose transactions have given rise to the controversy, had been

himself bringing this action ; and it certainly would be startling,

to my mind shocking, if there were anything in the state of the

law which compelled -us to say that under the circumstances

which occurred in this case he could successfully maintain such

an action.

Now, I think that in a case of tliis description it is most im-

portant to bear in mind the distinction between the Acts of 1854

and 1878 relating to bills of sale and the Act of 1882. The only

Act which can have any operation in this case to make the

transaction void is the Act of 1882 ; and the earlier Act

of 1878 * is only important as containing the definition [* 241]

of a bill of sale which is imported into the Act of 1882.

But any reference to the Act of 1878 beyond that which is ne-

cessary for the purpose of transferring, so to speak, the definition

contained in that Act to the Act of 1882 can only lead to mis-

understanding and mischief.

Now, my Lords, the Act of 1882 no doubt makes a bill of

sale void which is not in accordance with the prescribed form
;

but in order to make the Act operate at all it is essential in

the first place to prove that the transaction was one which was

effected by a bill of sale, of course using those words in tlie

sense which is attributed to them by the Act of 1878. Well,

was it so effected? It is true that a document was drawn u])

simultaneously with the acts which were done for the purpose of

completing the right of Charlesworth in relation to these goods

;

VOL. V. — 5
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but it is absolutely clear that it is not every document which

may be drawn up at the time when a transaction is being car-

ried out for the purpose of transferring goods from one party to

another that is a bill of sale. In each case one must look at the

circumstances in order to see what the transaction was, and what

the document was.

Now, this document, beyond all question, was not a document

which was intended to transfer, or did transfer, the property in

these goods; because if there is anything clear in the trans-

action, it is this, that at the time at which this document,

whatever its elTect, began to operate, Charlesworth was in pos-

session of the goods under an arrangement by which he was to

have, for certain purposes at least, a title to them. He did not

get liis title under that document, — he. get his title by virtue of

the transaction, and the document never began to operate at a

time at which he had not possession. Under those circum-

stances, what words in the Act of 1878 are supposed to cover it ?

For the reasons which I have given it cannot be an " assurance.
"

It certainly is not " a bill of sale " in the ordinary sense of those

words. Is it a " licence to take possession "
'. The statement

which I have just made seems to me to be conclusive that it is

not a licence to take possession, because those words can only

apply, as was pointed out by all the Judges in Ex jvtrte

[* 242] Huhhard, * when the possession is to be taken subse-

quently to the signature of the document.

Tlie case of Ex parte Jtiihhard seems to me to be absolutely

undistinguishable from the present case. In that case there was

a document drawn up, containing the terms upon which the

advance was to be made, the sale of the goods was to be effected,

and the repayment was to be required. That was much more like

a bill of sale than anything which is to be found in the present

case, and yet it was held that because the transaction was one of

])ledge where the possession was given and taken independently

of tliat document, although you might be obliged to have recourse

to that document if there was a controversy about the terms of

the advance, nevertheless you did not need to have recourse to

the document for the purpose of establishing title. Now, what

is the distinction between that case and the present ? None that

T have heard, unless it be that in this case Charlesworth was not

put in possession of the goods simultaneouslv with the signature
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of this document. If Chaileswortli was not put in possession of

these goods simultaneously with the signature of the document,

it seems to me that the sheritf was never in possession. I am
(juite unable to accede to the argument that a possession which

is suiiicient possession to make good the title of the sheriff under

liis autliority to seize, is not a possession as between the person

giving it and the person taking it, which is the only point we
have to decide in tlie present case. The question whether it is

a possession which excludes the apparent possession of the other

party might arise under the Act of 1878; but it is not of the

slightest importance in the present case. Is it a possession as

between the person giving it and the person taking it ? When
once it is admitted, as it was inevitably admitted by the learned

counsel for the respondent, that it was a possession sufficient as

between those two persons to constitute a good pledge, it seems

to me that the case is at an end. I say " inevitably admitted,"

because how can it be disputed that as between the two persons

to the transaction it would have been impossible for the person

who liad received an advance on giving this possession to say

that he had not given the other person a possession of

the goods which would entitle * him to hold them as [* 243]

a security for the advance ? And that is all that a

pledge is.

Then, if that be so, it seems to me to show conclusively that

the case is within Em parte Hubbard, because what was there

decided was that if the transaction be only one of pledge arising

from a delivery by one party to the other of the possession of

his goods as a security for the money advanced, it is immaterial

that the terms upon which those goods are pledged are reduced

to writing. It does not make it a bill of sale. The decision

in E.ic parte Hubbard seems to me to be absolutely conclusive of

this case.

But even if this were not a pledge, there is another possible

view of it, — namely, that the goods were delivered to Charles-

wMjrth in his capacity of auctioneer, to ])e held by him as auc-

tioneer, with authority to sell them, and to retain out of the

money which arose from that sale the advance which he had

made. If that is really the true nature of the transaction — pos-

sibly even that might be a pledge with an authority to sell —
but supposing it is not, strictly speaking, a }<ledge, and that
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what I have stated is a more accurate description of the transac-

tion, the same result wouhl follow, — it would be an authority to

sell which would he irrevocable, except upon the terms of paying

back the money ; and it seems to me impossible to say, that

because the document which was given in this case was given

simultaneously w4th the entering into that transaction, it was a

bill of sale in any sense in which those words are used within

the definition clause of the Act of 1878.

For these reasons, it seems to me that the case of Ux parte

Hubhard really governs this case. I desire to say that, so far

as I am concerned, instead of seeing any reason to doubt the

correctness of the decision in Ex 'parte Hubbard, I am very glad

that that decision was arrived at ; it has my hearty concurrence

;

and between that case and the present I can see no distinction.

Lord Morris :
—

My Lords, I concur.

[* 244] * Lord Field :
—

j\Iy Lords, I am of the same opinion.

Order of the Court of Apijeal and judgment of Day, J., re-

versed, and judgment entered for the defendant heloio with

costs here and below ; cause remitted to the Queen's Bench

Division.

Lords' Journals, 4th April, 1892.

ENGLISH NOTES.

It may be useful here to give a brief account of the cases in their

order of date which have led up to the decisions in the principal cases.

Allsop v. Day (Ex. Ch. 18G1), 7 H. «fe N. 457, 31 L. J. Ex. 105,

8 Jur. N". S. 41, 5 L. T. 320, was an important decision under the Act

of 1854. Tlie trustees under the settlement of a married woman pur-

chased of lier husband his household furniture, and he gave them a

receipt as for the purchase-money of the goods mentioned in an inven-

tory and valuation referred to in the letter containing the receipt. It

was held that the title to the goods did not pass by tlie document, and

therefore it was not a bill of sale. The authorit}' of this case was fol-

lowed in Byerley v. Prevest (1871), L. R. 6 C. P. 144, and in Graham
v. Wdcoclzson (1876), 46 L. J.. Ex. 55, 35 L. T. 601.

In Cochrane v. Matthews (1878), 10 Ch. D. 80 n., 48 L. J. Bank.

3 n., there was a document in these terms: "Received the STim of £50

for the absolute sale of the above-mentioned articles of furniture and

other effects; " and there was another document in the form of a re-
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stances with Woodr/ate v. Godfrei/, the Court decided tliat— tlie title

not depending on the document — the document was not a bill of sale

requiring registration under the Act of 1878. This was followed by

Maxisty and Smith. JJ., in Freece v. GUling (1885), 53 L. T. 763.

As further examples, besides the two principal cases, and the case df

Cookson V. Stclre, No. 2, p. 10, supra (9 App. Cas. 653, 54 L.J. Q,. h.

249, 49 L. T. 736, 33 W. H. 181), may lie mentioned Newlovev. S/n'eirs-

Oury (C. A. 1888), 21 (}. B. D. 41, 57 L. J. Q. B. 476, 36 W. E. 835;

Sliepherd v. Pidhrook (C. A. 1888), 59 L. T. 288 j and Haydon v. Broivn

(1888), 59 L. T. 810.

Difficult questions have arisen, and may still arise, out of what are

for shortness called hiring agreements. Where there is a simple sale

by A. to B. on the hire-purchase system — the possession being at once

transferred to B. — there is no question under the Bills of Sale Acts,

but only one of reputed ownership, which is dealt with under "Bank-

ruptcy," 4 E. C. p. 72. Cmwcour y. Salter (C. A. 1881), 18 Ch. l>.

30, 51 L. J. Ch. 495, 45 L. T. 62, 30 W. E. 21.

But where A. sells goods to B. and takes them back on a hire-pur-

chase agreement, there is at least room for a suspicion that the whr.le

transaction is merely a cloak for a loan, and that the title of B. really

depends on the agreement. In the case of the Manchester, &c. Eallirai/

Co. V. North, Central Wagon Co. (No. 3, p. 42, supra), it was provv^d

that* there was a real sale and a real hiring. And in Redlieady. Wer^t-

wood (1888), 59 L. T. 293, Kay, J., was unable to distinguish the

case, where he considered there was an evasion of the Act by a transac-

tion intended to be a loan by B. to A., bat in which the only documents

were a hiring agreement by which it was agreed that B. should let the

furniture to A. at a certain reiit, and a cheque fen- the original consider-

ation money made payable to the order of A., and indorsed by him.

But u\ In re Watson, Ex parte Official Receloer (C. A. 1890), 25 Q. B.

D. 27, 59 L. J. Q. B. 394, 63 L. T. 209, 38 VV. E. 567, the Court of

Ajipeal, in a similar case, held that they were not precluded by the

form from looking at the real transaction which it was intended that

the document should represent; and that when so looked at the hiring

agreement was a bill of sale, either as a license to take possession, or

as a document whereby (by estoppel or otherwise) the supposed lessor

of the goods could make a, title to them. This decision was again fol-

lowed by the Court of Appeal in Madell v. Thomas (C. A. 1890), 1891.

1 Q. B. 230, 60 L. J. Q. B. 227, 64 L. T. 9, 39 W. E. 280, and in Bechett

V. Toiver Assets Co. (C. A. 1891), 1891, 1 Q. B. 638, 60 L. J. Q. B. 49.3,

64 L. T. 497, 39 W. E. 438.

When the actual possession is transferred b}' way of pledge, an Jx

companyin g memorandum recording the terms of the transaction and
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personal chattels as securit}- for any debt where the grantor is intended

to and remains in possession of the goods. Such documents are also

bills of sale within the Act of 1882, and will be void unless in the

statutory form.

(6) Any agreement, whether intended or not to be followed by tlie

execution of any other instrument, by which a right in equitj- to any

personal chattels or to any charge or security shall be conferred. This

•comprises only documents which confer an equitable as opposed to legal

title. For instance, an instrument creating a common-law or possessory

lien is not within the section. Morris v. Delohhel Flipo (1892), 1892,

2 Ch. 352, 61 L. J. Ch. 518, m L. 1\ 320, 40 W. R. 492.

(7) By section (3 of the Act of 1878 " every attornment, &c., whereby

a power of distress is given, &c., shall be deemed to be a bill of sale,

within the meaning of the Act, of any personal chattels which maj^ be

seized or taken under such power of distress." These are not bills of

sale until seizure, and therefore the instrument containing such a

clause is not altogether void under section 9 of the Act of 1882, by rea-

.son of its not being in the scheduled form, Such an instrument, if

unregistered, is void to the extent of personal chattels which may be

taken or seized under the power of distress. Ex parte Kennedy, In re

Wmis (C. A. 1888), 21 Q. B. D. 384, 57 L. J. Q. B. 634, 59 L. T. 749,

36 W. R. 793; Mumford v. Collier (1890), 25 Q. B. D. 279, 59 L. J.

Q. B. 552, 38 W. R.' 716.

Instruments declared not to be bills of sale are :
—

-

(1) Assignments for the benefit of creditors of the person making or

giving the same. The assignment must be for the benefit of the cred-

itors generally. Tliere must be nothing in the deed to exclude a creditor

who wishes to accede to the arrangement. General Fumlslilny and
Upholstery Company v. Venn (1863), 2 H. & C. 153, 32 L. J. Ex. 220,

9 Jur. K S. 550, 8 L. T.432; Paine v. Mattheus (1885), 53 L. T. 872;

Ex parte Parsons, In re Townsend (C. A. 1886), 16 Q. B. D. 532, 55

L. J. Q. B. 137, 53 L. T. 897, 34 W. R. 329; Beevor v. Savage (1867),

16 L. T. 358. By the Deeds of Arrangement Act, 1887, deeds of ar-

rangement for the benefit of creditors generally are void unless registered

according to the Act.

(2) Marriage settlements, ^. e. settlements made before and in con-

sideration of marriage, and not post-nuptial settlements {Fowler v.

Foster, 1859, 28 L. J. Q. B. 210, 5 Jur. N. S. 99), unless made in

pursuance of marriage articles. The wife, at least, must have acted

l>onC{, fide, so that the settlement was not merely a cloak to defraud

creditors. Bulmer v. Hunter (1869), L. R., 8 Eq. 46, 38 L. J. Ch.

543, 20 L. T. 942.

(3) Transfers or assignments of any ship or vessel or any share

thereof.
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(4) Transfers of goods in the ordinary course of business of any trade

or calling, &c. (see s. 4 of Act of 1878). A pledge of stock in trade

bought but not paid for is not such transfer. Ex ijavte Close, In re

Hall (1884), 14 Q. B. D. 38G, 54 L. J. Q. B. 43, 51 L. T. 795, 33

W. R. 228. See Tennant v. Howatsoti (1888), 13 App. Cas. 489, 57

L. J. P. C. 110, 58 L. T. 646.

(5) Instruments of attornment contained in a mortgage of any estate

or interest in any land, tenement, or hereditaments, which the mort-

o-ao-ee, being in possession, shall have demised to the mortgagor as his

tenant at a fair and reasonable rent (section 6 of the Act of 1878).

The demise must have been subsequent to possession by the mortgagee.

Green v. Marsh (C. A. 1892), 2 Q. B. 330, 61 L. J. Q. B. 442, 66 L. T.

480, 40 W. R. 449.

(6) Instruments of hypothecation under the Act of 1890.

A mortgage of land by the freeholder, or by a leaseholder assigning

his whole interest, confers on the mortgagee aright to fixtures, whether

trade or tenants', affixed to the land previously or subseipuMitl}^ to the

mortgage. Walmsley v. Milne (1859), 7 C. B. (N. S.) 115, 29 L. J.

C. P. 97, 6 Jar. N. S. 125; Williams v. Evans (1856), 23 Beav. 239;

Ex parte Luslij, In re Lusty (1889), 60 L. T. 160, 37 W. Pv. 304; Meux
V. Jacohs (1875), L. Pv., 7 H. L. 481, 44 L. J. Ch. 481, 32 L. T. 171,-

23 W. R. 526. The test whether the instrument in order to he valid so

far as relates to the tenant's fixtures required registration was decided,

under the Act of 1854, to he whether power was given to the mortgagee

to sever the fixtures from the premises, and to deal with and sell them

separately. Ex parte Daglish, In re Wilde (1873), L. R., 8 Ch. 1072,

42 L. J. Bank. 102, 29 L. T. 168, 21 W. R. 893; Ex parte Barcla,/,

In re Joyce (1874), L. R., 9 Ch. 576, 43 L. J. Bank. 137, 30 L.T. 479,

22 W. R. 608. This distinction is confirmed by the Act of 1878 with

regard to fixtures other than trade machinery. In the absence of an

intention to the contrary being expressed in the mortgage-deed, a

mortgage, whether of leasehold or real estate, will pass all fixtures to the

mortgagee, notwithstanding that only some of the fixtures have been

specified in the mortgage-deed. When the mortgage is by demise the

right to sever the fixtures remains in the mortgagor at the end of the

mortgage term, but the mortgagee has the right to use them during

that term. Sontlqmrt BanJcing Company v. Thompson (C. A. 1887).

37 Ch. D. 64, 57 L. J. Ch. 114, 58 L. T. 143, 36 W. R. 113.
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No. 5.— In ke STANDAED MANUFACTURING COMPANY.

(c. A. 1891.)

RULE.

Debentures or mortgages of incorporated Companies

constituted under Acts of Parliament wliicli provide other-

wise for the publication of tliese securities, are not— al-

though secured upon [later alia) the personal chattels of the

Company— struck at by the (English) Bills of Sale Acts.

In re Standard Manufacturing Company.

1891, 1 Ch. 627-648 (s. c. 60 L. J. Cli. 292 ; 64 L. T. 487 ; 39 W. R. 369)

Iiicorj)oruted Company.— Debenture.— Bill of Sale. — Execution Creditors. —
Prioriti/.

SuinmoiLS to deterniiiie priorities lietween execution creditors and debentiu'e-

liolders of a Company incorporated under the Companies Act.

[(327] Decided by the Court of Appeal : (1) That the words "or other in-

corporated company" in section 17 of the Bills of Sale Act, 1882, are

not to be construed as limited to companies ejusdem generis with mortgage or

loan companies ; but, even if so construed, any incorporated company which

is authorized to raise money on loan or mortgage would, for the purposes of

section 17, be ejmdem generis with "a mortgage or loan company."

(2) That the mortgages or cliarges of any incorporated company for the

registration of which statutory provision has already been made by the Com-

panies Clauses Act, ISio, or the Companies Act, 1862. are not, upon the true

construction of the Bills of Sale Act, 1878, bills of sale within the scope of

that Act.

Appeal from the County Palatine Court of Lancaster.

The Standard Manufacturing Company, Limited (which

[* 628] was * orio-inally named William Hadwen & Co., Limited),

was constituted under the Companies Acts, 1862 to 1867, in

the month of September, 1881, for the purpose of purchasing and

carrying on the business of manufacturers of frillings, baby linen,

and underclothing, and the purchase and sale of cotton and other

materials carried on by the firm of William Hadwen & Co., at

Blossom Street, Manchester. Its capital was £12,000, and under

the last clause of article 60 of its articles of association, as subse-

quently altered by special resolution duly confirmed, the following

borrowing powers were conferred upon the directors: "The direc-
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tors may from time to time at their discretion borrow and reborrow

as occasion sliall require any sums of money for the purposes of the

company on the mortgage bonds, debentures, promissory notes, bills

of exchange, or other security of the company, at such rates of in-

terest as they may deem advisable, but so that the whole amount

of principal moneys so owing under this article shall not at any one

time exceed the sum of £6000."

In exercise of their borrowing powers, the company, on the 8th

of May, 1888, borrowed the sum of £1000 upon the security of

twenty debentures of £50 each, ten of which were issued to James

Lowe. The debentures issued to James Lowe bore date the 8th of

May, 1888, and, so far as material, were in the following form, as

were all the debentures of this issue :
—

" The Standard Manufacturing Company, Limited.

" Issue of mortgage debentures not to exceed £4000, bearing

interest at the rate of 6 per cent per annum.
" No. 34. Mortgage debenture £50.

" The Standard Manufacturing Company, Limited, .... will on

the 1st of June, 1892, or on such earlier day as the principal

moneys hereby secured shall become payable, in accordance with

the conditions indorsed hereon, pay to James Lowe ... or other

the registered holder for the time being hereof, his executors, admin-

istrators, or assigns, the sum of £50.

"And the company will in the mean time pay interest thereon at

the rate of 6 per cent per annum by equally quarterly payments,

on . . . in every year, the first of such quarterly payments to be

made on the 8th of September, 1888.

* " And the company doth hereby charge with such pay- [
* 629]

ments its undertaking and all its property both present

and future.

' This debenture is issued upon and subject to the conditions

indorsed hereon."

The conditions indorsed were, so far as material, as follows :

By clause 2 the debentures of the series were to " rank pari passu

as a first charge upon the property within mentioned," without

any preference inter se. Clause 3 was as follows :
" The cliarge

created by the debentures shall be a floating security, and accnrd-

ingly the company may, in the course of its business and for the

purpose of carrying on the same, deal with the property hereby
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charged in sucli manner as the company may think fit, and in

particular may sell the same, may pay and receive money, and

may declare and pay dividends out of profits. " Clause 4 em-

powered the company at any time to give notice to the holder of

the debenture of their intention to pay off the same, and upon

the expiration of a month after such notice the principal moneys

secured should become payable. Under clause 5 : if the com-

pany made default for one month in payment of interest on the

debenture, the registered holder thereof might l)y notice in writ-

ing call in the principal moneys thereby secured, and in case

such notice was duly given, " or in case any portion of the

capital of the company uncalled at the date of this indenture

shall be called up, or if an order of some Court of competent

jurisdiction is made, or a special or extraordinary resolution is

passed for the winding up of the company, the principal moneys

hereby secured shall immediately become payable. " Clause 6

empowered the registered holder at any time by one month's

notice to call in the principal moneys thereby secured, and in

that case such moneys should, on the expiration of the notice,

become immediately payable. But in case any holder should

take legal proceedings for enforcing his debentures against any

of the property of the company, the whole of the moneys secured

by the debentures then issued should immediately become pay-

able. Under clause 7 the j^ower given by clause 3 was to cease

if default was made in payment of any principal money secured

by the debenture, " or if any such order or resolution as aforesaid

is made or passed;" and by clause 8: nothing in the

[* 630] debenture * contained was to authorize tlie creation of

any charge on the property for the time being of the

company in priority to the charge created by the debentures.

In November, 18S<S, the Company borrowed the sum of £4000

from the Realization and Debenture Corporation of Scotland,

Limited, upon the security of forty debentures of £100 each,

bearing interest at £7 10s. per cent. These debentures, which

were all identical in form, were as to the first two clauses sub-

stantially the same as that issued to Lowe ; and the remaining

clauses were so far as material as follows :
" and the company

doth hereby as beneficial owner charge with such payments all

its present and future stock, goods, chattels, and effects, and all

its real property and interest in lands, and also all its present and
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future plant, machinery, stock (manufactured and unmanufac-

tured), book and other debts, goodwill and assets, and generally

all the present and future property, real and personal, and under-

taking of the company : all of which premises of every kind

above specified are intended to be included in the term property

wherever used herein. " Then followed a covenant by the com-

pany for further assurance to the corporation and declarations

that the debentures of this issue were entitled to the benefit of,

and subject to the provisions contained in a trust deed, dated

the 3rd of November, 1888, and made between the company and

the corporation, and that the debenture was issued subject to

the conditions indorsed thereon, which the company covenanted

to observe and perform. The conditions indorsed were, so far

as material, as follows :—
Clause 3 :

" The debentures of this series shall rank pari pasavj

as a first charge upon the property as within defined, and with-

out any preference or priority one over another, and shall be a

floating security, but no part of the property shall at any time

hereafter and before payment in full of the whole of this issue

of debentures be in any way charged or mortgaged by the com-

pany so as to rank pari 'passu with or in priority to the charge

hereby created ; nor shall any part of the real or leasehold prop-

erty of the company be sold, transferred, alienated, or otherwise

dealt with in any manner, without the consent in writing of the

corporation first obtained : nor shall any part of the property of

the company other than the said real or leasehold prop-

erty be sold, transferred, * alienated, or otherwise dealt [* 6ol]

with in any way except in the ordinary course of the

business of the company. "

Clause 4 empowered the company at any time after the 1st of

Xovember, 1890, to pay off the debentures after six months'

notice to the registered holder; clause 5 provided that the com-

pany should insure such of the property as was insurable. Clause

6 was as follows :
" The principal moneys hereby secured shall

become payable immediately on the liappening of any of the

events hereinafter specified, and on demand of payment by the

registered holder thereof, and all right of the company to deal

for any purpose whatsoever with any of the property shall fortli-

with cease." These events were {inter alia) :
—

" (a) If the company makes default for twenty-one days in
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payment of any interest secured by this or any other debenture

of this issue, whether the same has been demanded or not.

" {b) If the company makes default in the payment of any

principal money. . . .

" (c) If the company does not insure and keep insured the

property. . . .

" (d) If an order is made, or a . . . resolution passed for

winding up the company.
" (f) If any execution, sequestration, extent, or other process

of any Court or authority is sued out against the property of the

company for any sum whatever.

"

And clause 7 provided that at any time after the principal

moneys thereby secured should have become payable, or after a

petition for winding up the company should have been presented,

or a resolution for winding-up should have been passed, or if

judgment was recovered and enforceable against the company for

any sum exceeding £100, and in certain other cases, the corpora-

tion might at their own instance appoint a receiver or receivers

of any part of the property, and every such receiver should have

power {inter alia) to take possession of, and to sell or demise any

part of the property charged.

By the trust or covering deed of the 3rd of November, 1888,

above mentioned, the company as beneficial owners demised to

the corporation, thereinafter called the trustees, the leasehold,

warehouses in Blossom Street, Manchester, wherein their

[* 6P)2] business * was carried on, as a collateral security for the

first mortgage debentures of the company for £4000, so

that the trustees should have all the powers and privileges by

the conditions indorsed on such debentures given to the receiver

appointed thereunder; and powers were given to the trustees to

concur with the company in selling or demising the heredita-

ments aforesaid.

The debentures and the trust deed were duly executed by the

company ; but none of such debentures were registered under the

Bills of Sale Acts, nor was the trust deed so registered.

Between February, 1SR9, and the 27th of May, 1889, a num-

ber of persons obtained judgments against the company in the

Queen's Bench Division, Manchester Registry, and in the Court

of the Hundred of Salford, and handed writs of execution in

respect of their judgment debts, in the one case to the sheriff



R. C. VOL. V.J BILL OF SALE. 79

No. 5. — In re Standard Manufacturing Co., 1891, 1 Ch. 632, 633.

(jf Lancashire, and in the other to the head bailiff of the Salford

Hundred Court. These ofdcers respectively took possession of

ihe goods and chattels of the company : as to the sheriff, by

virtue of the earliest writ handed to him, on the 27th of February,

1SS9, and as to the head bailiff, by virtue uf the earliest writ

handed to him, on the 28th of March, 1889 ; and they both re-

mained in possession -until after the company was ordered to be

wound up.

On the 8th of March, 1889, James Lowe served the company

with notice requiring payment of the moneys secured by his

debentures, which notice expired on the 8th of April, 1889, and

the company had nut complied therewith at the date of the

winding-up order.

On the 20th of May, 1889, Mr. T. W. Gillibrand took posses-

sion of the property, goods, chattels, and effects of the company

under an authority from the Realization and Debenture Corpora-

tion of Scotland, and as receiver on their behalf.

On the 27th of May, 1889, a petition was presented for the

winding-up of the company in the Chancery Court of the County

Palatine of Lancaster, and a winding-up' order was made thereon

by that Court on the 19th of June, 1889. By this order Mr. J.

P. Levy was appointed to represent and attend the proceedings

on behalf of the execution creditors, whose writs of execution

were in the hands of the sheriff* of Lancashire and the

high bailiff of * the Salford Hundred Court respectively
,

[* 633]

and it was ordered that the sheriff and head bailiff should

give up to the li(piidator all property in their possession by virtue

of any execution on a judgment against the company, and that

this property of the company should be sold in the winding-up.

Lender subsequent orders the assets of the company, except the

book debts, unpaid calls, cash and leasehold interest in the

premises in Blossom Street, were sold by Mr. Gillibrand and

the liquidator, and a portion of the purchase-money having been

paid into the Palatine Court in the winding-up, the question

arose whether the debenture-holders or the execution creditors

were entitled to priority of payment.

This summons was then taken out in the winding-up Ijy Mr.

J. P. Levy on the 19th of January, 1890, in order to obtain the

decision of the Palatine Court as to the respective priorities of

the debenture-holders and of the execution creditors of the com-
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paiiy whose writs of execution were in the hands of the sheriff or

of the head bailiff before the date of the winding-up petition.

The application came on for hearing before the Vice Chancellor

of the Palatine Court, and His Honour, in delivering judgment

thereon on the 20th of May, 1889, said that he was unable to

distinguish the case from Jenhinsoti v. Brandlcy Mining Comijamj,

19 Q. B. D. 568, where a Divisional Court, consisting of Grove,

J., and HuDDLESTON, B. , held that the exception in sect. 17 of

the Bills of Sale Act, 1882, was not in favour of debentures

generally, but of debentures of mortgage or loan companies, or

companies ejusdcm yeneris with mortgage or loan companies, and

His Honour, following that decision, held that these debentures

were void for want of registration under the Bills of Sale Acts

and consec^uently tliat the execution creditors were entitled to

be paid in full out of the assets of the company in priority to the

debenture-holders.

The debenture-holders appealed.

[* 642] The * case was fully argued ; it is sufficient for the

purposes of this report to give the argument of Eigby, in

reply :
—

Limited liability companies are not within the operation or

policy of the Bills of Sale Acts.

The mischief to the remedy whereof they have been directed is

shown by the preamble of the Act of 1854 (17 & 18 Vict. c. 36).

It was that " persons " who had granted secret bills of sale of

personal chattels had been able to keep up the appearance of

being in good circumstances, and possessed of property of which

the grantees in effect had the possession ; and that the creditors

of the grantors were defrauded. In other words, such creditors

had been led to give credit on the faith of property which they

had seen in the possession of the grantor, while all the time it

was not really his.

But when it is a question of giving credit to a joint stock

company instead of an individual, the intending creditors do not

want this protection, because, as regards companies within the

Companies Clauses Act, 1845, and companies under the Limited

Liability Acts, the Legislature has provided for them statutory pro-

tection of another character. Accordingly, while we find in the

Bills of Sale Act of 1854 an intention to deal with individuals

only, the whole purview of the Act of 1878 shows that incor-
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porated companies are not included therein. The definition of

" personal chattels " in sect. 4 excludes, in express terms, " shares

or interests ... in the capital or property of incorporated or

joint stock cumpanies ;
" and shareholders have, it must he

remembered, shares or interests in the capital, l)Ut none in the

property of the company.

But take the general scope of the Act. In sect. S the main

object is the avoidance of unregistered bills of sale as against

trustees or assignees in bankruptcy. But companies are

not and * never have been within the operation of the [* 643]

Ijankruptcy laws, and wiien a company is wound u}* this

Act has no operation in favour of the general creditors.

[Lord Halsbury, L. C. : — Was not this point dealt with in

BrocJdehurst V. Railway Print incf and Publishing Cora^Kinij, W. N.

(1884), p. 70 ?]

[Radford : — It was argued in Topliani v. Greenside Glazed

Fire-Brich Com-panij, 37 Ch. D. 281 ; 57 L. J. Ch. 583.]

The point was taken in Joliii Wdsted & Co. v. Stransca Banh,

5 Times L. E. 332, where it was held by Pollock, B. , that these

debentures did not come within sect. 17 of the Act of 1882; and

he added that to class them with bills of sale would be to sin

against the spirit and words of the Act.

If the Legislature had intended the Bills of Sale Acts to apply

to corporations, such Acts would have contained clauses appli-

cable to windings-up, and affording protection not merely to

execution creditors but also to the general body of creditors.

The mischief aimed at by the Bills of Sale Acts does not exist

with regard to incorporated companies, because under sect. 43

of tlie Act of 1862 every limited company must keep a register

open to the inspection of any creditor or member of the companv",

of all mortgages and charges affecting its property, and this under

penalties from its directors and officers, and without affecting tlie

securities.

The expression " Law relating to bankruyncy or li(|uidati()n,
"

used in sect. 8 of the Act of 1878, ol)viously means " liquidation

in bankruptcy," a term first introduced in sect. 125 of the Bank-

ruptcy Act of 1869, the language used in sect. 1 of the Bills of

Sale Act of 1854 l)eing " the laws relating to bankru]itcy or insol-

vency. " The scheme of liquidation m the case of incorpf)rated

companies is totally different ; the property of the company is

VOL. v.—

6



82 BILL OF SALE.

No. 5.— In re Standard Manufacturing Co., 1891, 1 Ch. 643, 644.

not vested in the liquidator, and he acts not only for creditors

but for contributories and for the company. It was held in 1867

that the official liquidator of a company was not within the Bills

of Sale Act. Iti re Marine 3Iansioiis Company, L. E. , 4 Eq. 601
;

37 L. J. Ch. 11.3; Re Asphaltic Wood Pavement Com'pany, 49 L.

T. 1.39.

[* 644] * The whole scope of sect. 8 shows that the Legislature

was only dealing with " persons " in the sense of individ-

uals, and not with joint stock companies. This is also shown

by the interpretation clause, sect. 4, the provisions of sect. 10 as

to the attestation of bills of sale, the requirement of sect. 12 r.s

to the index of the " surnames " of the grantors, and the refer-

ence in sect. 20 to bankruptcy, and its silence as to winding-up.

I admit, of course, that by a general rule " persons " may include

corpjorations ; and in the 19th section of the Interpretation Act,

1889 (52 & 53 Yict. c. 63), it is enacted that the expression

" persons " shall, unless the contrary intention appears, include

any body of persons corporate or unincorporate. But up to that

time there was no such enactment, and tlie Bills of Sale Acts

contain ample evidence of the contrary intention.

Coming to the Act of 1882, the 3rd section enacts that that

Act is to be construed as one with the Act of 1878 " so far as

is consistent with the tenor thereof. " The construction of the

Act of 1878 with regard to incorporated companies was unaltered

by the Act of 1882, and, to remove all doubt, a declaratory

enactment was inserted in sect. 17, the true efiect and meaning

of which is that the Act is not applicable to any debentures of

any incorporated company whatever.

Feb. 10. The judgment of the Court, consisting of Lord

Halsbury, L. C. , and Bowen and Fry, L. JJ, was delivered as

follows by

BowEN, L. J. —
The question we have to decide is whether l:)otli or either of

the debentures before us, which are in fact debentures of a joint

stock company limited, and which create a charge on the floating

real and personal property of the company, are void for non-

registration under the Bills of Sale Acts, 1878 or 1882, or either

of such Acts.

So far as the Bill of Sale Act of 1882 is concerned, it seems to

us that such debentures are expressly excepted from its operation

by sect. 17.
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We do not agree with the decision of Gkove, J., and

HuDDLESTON, B. ,
* in Jenkinsoii v. Brandley Mining Com- [* 645]

pany, 19 Q. B. 1). 568, that the words " or other incor-

porated company," are limited to companies ejusdem generis with

mortgage or hjan companies, whatever these last-mentioned com-

panies may be; but even if it were otherwise, we think that any

incorporated company which is authorized to raise money on

loan or mortgage would be for the purposes of this section ejusdem

generis with a " mortgage or loan company. " We see no reason

for doubting that the Standard Manufacturing Company, Limited,

is an incorporated company within that section.

The next question to be solved is whether these debentures or

either of them are bills of sale, and bills of sale to which the

Bills of Sale Act, 1878, applies.

That these debentures are " agreements by which a right in

equity to a charge or security on personal chattels is conferred,"

appears to be clear. But we are of opinion, nevertheless, that

on the true construction of the Act of 1878, the mortgages or

charges of any incorporated company for the registration of which

a statutory provision had already been made by the Companies

Clauses Act, 1845, or the Companies Act, 1862, are not bills of

sale within the scope of the Bills of Sale Act of 1878.

It is impossible to follow chronologically the legislation about

bills of sale without observing that until the passing of the Act
of 1882 the express and avowed design of the Legislature had been

to strike at the frauds perpetrated upon creditors by secret bills of

sale. The title of the Bills of Sale Act, 1854, so states, and the

preamble of that Act is as follows :
—

" Whereas frauds are frequently committed upon creditors by
secret bills of sale of personal chattels, whereby persons are enabled

to keep up the appearance of being in good circumstances and
possessed of property, and the grantees or holders of such bills of

sale have the power of taking possession of the property of such

persons, to the exclusion of the rest of their creditors. For remedv
whereof," &c.

Such corporate bodies as were at this time in existence were not

bodies in the habit of committing frauds of this sort; and, since

corporations were not subject to the law of bankruptcy, that

portion at all events of sect. 1 of the Act of 1854, which
* was for the protection of assignees in bankruptcy, could [* 646]
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not be applicable to corporations. Indeed, the definition of " appar-

ent possession," which is of the essence of the Act of 1854, is

so framed as to show that corporations were not actively at all

events present to the mind of the draftsman who drafted the

statute.

Prior to the Act of 1854, the Legislature had passed in 1845 the

Companies Clauses Act, 1845, which provided, in the case of mort-

gages and bonds of companies authorized by their special Act to

borrow, for a register to be kept of such mortgages and bonds, and

enacted that such register might be perused at all reasonable times

by any of the shareholders, or any mortgagee or bond creditor of the

company, or by any person interested in such mortgage or bond

without fee or reward.

Between the Bills of Sale Act of 1854, and the Bills of Sale Act

of 1878, the Companies Act of 1862 was passed, which by sect. 43

provides for the registration by companies of the mortgages and

charges speciiically affecting their property. At the date of the

Bill of Sale Act, 1878, debentures which charged the property of

such companies were well known in the commercial world.

Having regard to the provisions already made by statute for their

registration, such documents could hardly be described as secret, or

as belonging to the class of documents by w^hich fraudis were per-

petrated upon creditors by secret bills of sale. They are not really

therefore within the mischief of the Act of 1878. We cannot think

that the Legislature could have intended in the Bills of Sale Act,

1878, to have interfered by merely general words with such well-

known commercial instruments, and it seems to us that the canon

of construction laid down in SfnuUing v. Morgan, Plowd. 205 a, and

cited by the Lord Chaxcellor in the recent case of Cox\. Halves, 15

App. Cas. 506, 518 ; 60 L. J. Q. B. 89, 94, may be invoked with regard

to the present controversy :
" From which cases it appears that the

sages of the law heretofore have construed statutes quite contrary

to the letter in some appearance, and those statutes which compre-

hend all things in the letter, they have expounded to extend but to

some things, and those which genernlly prohibit all people from

doing such an act. they have interpreted to permit some

[* 647] people to do it, and * those which include every person in the

letter tliey have adjudged to reach to some persons only,

wliich expositions have always been founded on the intent of the

Legislature, which they have collected sometimes by considering
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the cause and necessity of making the Act, sometimes by compar-

ing one part of the Act with another, and sometimes by foreign

circumstances. So that they have ever been guided by the intent

of the Legislature, which they have always taken according to the

necessity of the matter and according to that which is consonant to

reason and good discretion."

Neither the cause nor necessity for the Bills of Sale Acts, 1854

and 1878, nor a comparison of the various sections, drive us to the

interpretation that such documents are included. We have said

that a comparison of the various sections of the Act of 1878 does

not lead to any other conclusion. We may even say that such a

comparison fortifies the opinion at which we have arrived. With-

out going so far as to decide that no corporation can be under any

circumstances within the Bills of Sale Act, 1878, we may point out

that the language of sects. 4, 10, ami 12 shows that the Bills of

Sale Act, 1878, was not dealing specifically with corporations,

although it may be that the language of sect. 3 is wide enough to

include the bills of sale of a corporation,— a view which has tacitly,

as we are aware, been assumed in many decided cases to be correct.

The language employed in these other sections is certainly not

felicitous language to be applied in the case of corporations, and

warrants, we think, the observation that the debentures of com-

panies were not actively present to the mind of tlie draftsman of

the Act.

The view that debentures like the present are not within the Bills

of Sale Act of 1878 was that adopted by Baron Pollock, in the case

of John Welsted & Co. v. Siuansea Bank, 5 Times L. B. 332, and l)y

Lord Coleridge and Mr. Justice Wills in the case of Iirad v. Joan-

non, 25 Q. B. D. 300, 302 ; 59 L. J. Q. B. 544 ; see also Edmonds v.

Blaina Furnaces Company, 36 Ch. D. 215 ; 56 L. J. Ch. 815, and

Levy V. Ahercorris Slate and Slab Company, 37 Ch. D. 260 ; 57 L.

J. Ch. 202. We agree with this view, and we think that this appeal

should, therefore, be allowed with costs both here and

below, on the ground that * the mortgages or charges of [* 648]

any incorporated company for the registratioii of which other

provisions have been made by the Com))anies Clauses Act, 1845, or

the Companies Act, 1862, are not within the J^jills of Sale Act of

LS78. The respondents, the execution creditors, must accordingly

pay the costs l)oth of the debenture-holders and the liijuidiUor.
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ENGLISH NOTES.

According to the statement of Chitty, J., in Edmonds v. Blaina

Furnwes Company (1887), 30 Ch. D. 21o, 219, oH L. J. Ch. 815, 57

L. T. l.'J9. -)5 "W. li. 71)8, and of the same Judge in the case of Lenj v.

Ahercorvis Slate CumjHmi/ (1887), 37 Ch. D. 260, 264, 57 L. J. Ch. 202,

58 L. T. 218, 36 W. E. 411, a debenture imports nothing more than

an acknowledgment of a debt, and an obligation or covenant to pa}' it;

and it is generally, though not necessarily, accompanied by some charge

or security. In Edmonds v. Blaina Furnaces Covijuinij the document

consisted of a memorandum by the company in consideration of a loan,

containing a covenant to pay each of the lenders the sum advanced with

interest, and as security for the payment charged all the undertaking

and property of the company. In Levy v. Ahercorris Slate Company the

"debenture" was an agreement between the companj^ and a lender

whereby the company agreed to pay the money lent with interest, and

charged the hereditaments of the company with payment, and further

agreed to execute, on request, a legal mortgage and to issue debentures,

to the extent of the loaii over the capital, stocks, tS:c., &c.. of the com-

pany'. A deposit by a company of their title-deeds with bankers,

along with a memorandum giving an undertaking to execute a mort-

gage for all sums which shall be due on their account, with a power of

sale, or such further security as might be necessar}- for effectually pass-

ing the legal estate in the property to which the security related, has

been held by North, J., not to be a debenture. Tophani v. Greenside

Glazed Fire-Brick Company (1888), 37 Ch. D. 281, 57 L. J. Ch. 583,

58 L. T. 274, 36 W. Iv._4G4. The distinction was taken that there was

no acknowledgment of a .specific sum as a debt.

An assignment of plant, &c., to a trustee for debenture holders has

been held by Field, J., not a debenture. Brockhliurst v. Raihvay

Printing and PuhUshinf/ Company (1884), W. N. 1884. }>. 70. In

the case of Jen/cinson v. Brandhy ]\[ininfj Company (1887), 19 Q. B.

D. 568, 35 W. E. 834, referred to in the judgment of the principal

case, the company had issued debenture bonds ]iayable to bearer profess-

ing to be secured by a mortgage deed of even date with the debentures.

The debentures did not, however, refer to tlie mortgage-deed in such ;i

way as to identify it. The case was decided against the debenture

holders on a ground which must, since the decision in the principal

case, be considered erroneous. But perha|is the delientures could not

in any case have been treated as creating a specific security over the

property.
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No. 6. — Ex PARTE JAY, Ix RE BLENKHOEK
(GIL API'. 1874.)

RULE.

To put goods out of the *• apparent possession " of the

grantor of the bill of sale, something must be done which

takes thein plainly out of his control in the eyes of every

one who sees them.

Ex parte Jay, In re Blenkhorn.

L. R. 9 Ch. 697-705 (s. c. 43 L. J. Baiikr. 122; 31 L. T. 260 ; 22 \V. R. 907).

Bill of^ Sale. — Apjxircnl Possession.

A mortgagee under an unregistered !)ill of sale of furniture and live [097]

stock at a house, sent two men i)ito the house on the 10th of February

to take possession of the goods. They remained in the house, but allowed

the debtors to use the goods as usual till the 11th of February. On the 11th

of February the debtors executed another bill of sale, which comprised sub-

stantially all their property, to another creditor, to secure an antecedent debt.

Early in the morning of the 11th of February the first mortgagee sent vanis to

the house, and the men in possession commenced to pack the furniture and

load the vans. At half-past twelve o'clock on the same day the debtors filed

a petition for liquidation. The furniture and live stock at the house were

carried away by the first mortgagee before the evening :
—

Hebl, by the Lords Justices (reversing the decision of the Cliief Judge in

Bankruptcy), that the furniture and live stock were in the apparent possession

of the debtors until the morning of the 11th of February, w'ithin the 7th sec-

tion of the Bills of Sale Act (17 & 18 Vict. c. 36), but ceased to be so when
the men in possession began to pack the goods and put them in the vans ; and

that as the debtors committed an act of bankruptcy on the 11th by the assign-

ment of all their property, the first bill of sale was void as against the trustee

in the liquidation, and the trustee was entitled to the proceeds of the sale.

This was an appeal from a decision of the Chief Judi^e in

Bankruptcy, discharging an order of the Judge of the Nottiiigliam

County Court.

* Sarah Anne Blenkhorn and I'.leanora Maria Blenkliorn [* GiJS]

were single ladies, who kept a school for young ladies war
Caythorpe.

On the 16th of June, 187o, tlie t^-o Misses Bleiddunn and their

father, George Blenkliorn, executed a bill of sale of all their house-

hold furniture, fixtures, books, plate, and pictures, and all horses,
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cart.s, cows, and other chattels at the l^ouse, to Bariiect Cohen, by-

way of mortgage for secnrmg a present advance of £144, which
was to be repaid by twelve monthly instalments, and power was
thereby given to Cohen to take immediate possession of the prop-

erty comprised in the bill of sale, notwithstanding the equity of

redemption, and in case of default in payment of any of the instal-

ments to sell the property.

This bill of sale was not registered.

On the 26th of January, 1S74, the Misses Blenkhorn assigned

the same property to John Kendal by way of mortgage, for secur-

ing the repayment of £100 advanced by him. This was not

registered.

On the 11th of February, 1874, the Misses Blenkhorn and their

father executed another bill of sale of all the household furniture,

live and dead farming goods, chattels, and effects in and about their

house, to the Nottingham Equitable Loan, Discount, and Investment

Company, by way of mortgage to secure a past debt of £98, with a

power of sale in case of default.

This bill of sale was duly registered.

On the 10th of February, 1874, the day before the execution

of the last-mentioned bill of sale, Cohen sent two men to take

possession of the furniture and other property comprised in his

security. These men remained in possession, and slept in the

house from that time, but did not disturb or remove, or in any

way interfere with the debtors' goods, but allowed the debtors to

continue in the occupation and enjoyment of the goods, and to

carry on the school in the usual manner until the morning of the

14th of February. During that time negotiations for an arrange-

ment went on between the debtors and Cohen's men who were in

possession.

About nine o'clock on the morning of the 14tli of February

Cohen's men began to pack up the furniture in the house, and

about ten o'clock two vans were brought into the garden,

[*699] and the * men commenced placing the furniture of the

principal rooms in the vans.

About three o'clock a third van was brought to the house and

loaded, and at five o'clock all the vans were driven away, and some

of the cows and a pony and chaise were also removed.

The bedroom furniture and kitchen utensils were not taken away,

but one of the men remained to keep possession of them.
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At half-past twelve o'clock on the same day, while this was going

on, the Misses Blenkhorn tiled a petition for liquidation, under

which a trustee was appointed. Tlie goods taken were afterwards

sold by Cohen for £loO.

Under these circumstances the County Court Judge was of opin-

ion that the hill of sale to Cohen was void as against the trustee,

and that the proceeds of the sale of the goods taken by him ought

to be given up to the trustee.

From this decision Cohen appealed to the Chief Judge in Bank-

ruptcy, who held that the possession taken by him under his bill

of sale was not merely formal witliin the meaning of tlie Bills of

Sale Act (17 & 18 Vict. c. 36), s. 7, and that he was entitled to keep

the proceeds of the sale.^

1 1874. May 26. sequence of the request of tlie debtors.

Sir James Bacox, C. J. :

—

That part of the case is not maile very

The question in this case is simply one clear, and it is not of very great impor-

of fact. The Eills of Sale Act, although tance under what circumstances it was that

it does not positively enact that every hill the broker who had by his men had pos-

of sale shall be registered, requires in session of, and held adversely, to all the

effect that it shall be registered, because rest of the world, the chattels comprised

if it is not registered all goods which are in the bill of sale, did not choose to enforce,

in the apparent possession of the bankrupt or had not the means of enforcing, tlie re-

at the time of the bankruptcy will be held moval of them. The removal has nothing

to be tlie property of the trustee, ami not to do with it. Tlie possession is the thing

of the holder of the bill of sale. The that is to be con.sidered. Then on the

(piestion therefore is simply whether at morning of the 14th, there being no reason

the time of the commencement of the for forliearing any longer, tlie removal of

liquidation, which is said to have been at the goods is commenced. Can any case be

half-past twelve o'clock ou the 14th of found — certainly none has been referred

February, the goods which had been taken to =— which would induce me to hold that,

possession of ou the 10th of February, where the actual possession is proved and

four davs before, were or were not in the the removal has commenced and is in

apparent possession of the debtors. Well,

now, taking the facts which have been

proved before me, in my opinion no jury

could hesitate on the subject for a moment.
On the 10th of February a man comes

])rogress, the completion of that act so be-

gun can be frustrated by the commission

of an act of bankruptcy ? None of tlie

cases in the slightest degree affect that.

Then I find that with reasonable diligence.

armed witli a bill of sale, lays hands upon all with no ciirumstance that would at all

that is included in the bill of sale and takes call in question either the good faith or the

possession, and leaves two men in posses- ]trudeiice or propriety of what was done on

sion. That is not mere formal possession, that I4tli of February, as soon as it could be

That is ptjsitive, actual, legal jjossession. effected, the whole of the goods were re-

'i"o what end were the two men put into moved. The men never ceased to hold the

po.ssession ? To preA'ent anybody else possession until the things were brougiit

touching those goods. Tn my opinion, it down upon the lawn and loadeil upon the

would be a most violent perversion of carts. In my opinion, the Act of I'arlia-

words to say tliat the possession then taken

was a nominal or formal possession. It

was the best y)ossession that could be taken

under the circumstances. The removal

did not instantly follow, probably in con-

niont does not in the slightest degree touch

this case. There has been an attempt to

siiow that what was taken was mere formal

possession, and two easels, E.r jiarte Hoo-

mnn, L. R., 10 Eq. 63, 39 L. J. Hankr. 4,
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[* 700]

lant :
—

* From this decision the trustee appealed.

Mr. De Gex, Q. C, and Mr. Finla y Knight, for the appel-

aud Gotujli V. Ererard, 2 H.-& C. 1, 32 L.

J. Ex. 210, were referred to. Ex parte

Hoomun was a case in which the owner of

the bill of sale had put a man into Avhat

was clearly nominal po.ssession, and only

nominal po.ssession. for he went into po.s-

.sessiou on tlie 28th of October ; he retained

possession until the 16th of November, and
lie then gave up the pos.session to another

agent of the respondent; so tliat for

montlis that ijossession wliich in the be-

ginning was, and was meant to be, formal

and nothing else, had been continued down
to tiie very time when the question was
under litigation. Guuf/h v. Everard, in my
opinion, does not touch tb.e case at all; but

in the course of the argument upon E.c

parte Ilooman reference was made to a

case which has not been referred to on this

occasion, — a case of VicarInn v. HoIJinr/s-

worth, 20 L. T. N. S. 362, the facts of

which are thus stated in the judgment in

Ex parte Honman, L. R., 10 Ecj. at p. 08,

39 L. J. Bankr. 8 : "A bill of sale had

been executed by a trader to secure an

advance of money. The lender, on the

day of the execution of the bill of sale,

sent a person who took and retained po.s-

.session of the chattels assigned : and it

would appear that they had been actually

removed and sold : but whether l)efore or

soon after the bankruptcy, which happened
within a week of the execution of tlie bill

of sale, does not distinctly appear, nor is it

material. So that no question did or could

arise respecting its registration. The
assignees in bankruptcy brought an action

against the lender for money had and re-

ceived to their use. The only ground

upon which they claimed was that within

the terms of the statute in bankruptcy the

goods were at the time of the bankruptcy,

by the consent and permission of the true

owner, in the possession, order, or disposi-

tion of the bankrupt. This raised a mere
question of fact, as ' order and disposition

'

is in all cases only a question of fact. It

being proved that the agent who had taken

possession was a young woman who lived

in the house with the bankrupt and his

family, took her meals with them, sat in

the same rooms, and lived as one of the

family, it was urged, on the part of the

plaintiffs, that tiie possession by her waw
not retil and substantial, but colourable,

and that the goods, uotwithstanding her

presence in the house, remained in the

ostensible possession of the bankrupt, and
with the consent of the true owner, were
in his order and <lisposition. The learned

Jndge who tried the cause directed the

jury, *if they came to the conclusion that

the young Avoman was bona Jide in posses-

sion of the furniture, so that site would nor

have allowed the bankrupt or any one else

to deal with it contraiwto iier instructions,

to return a verdict for the defendant,'

which they did. On a motion for a new
trial on the ground of misdirection, ... it

was said by the Lokd Chief Jistice that

the current of recent decisions had been

less in favour of assignees than formerly.

And this may well be in cases of ' order

and disposition ;
' liut cannot, I think, in

any way influence the matter now before

tiie Court." The pos.session of the young
woman in Vicarino v. IJolliiif/swurtA was
infinitely more questionable than sucli pos-

session as was taken here.. Here it Avas

exactly in the ordinary course of business.

The owner of the bill of sale sends his

men to take possession, and never relin-

quishes it from that moment until the

whole of the chattels comprised in the bill

of sale and seized by tliem on the 10th of

Fel)ruary are carried off the premises on

the 14th. As a matter of fact, in my opin-

ion, this case is one which does not admit

of (juestion for a moment.

I am, therefore, of opinion that at the

time of what is said to iiave been an act of

bankruptcy, namely, tlie execution of the

bill of sale on the Utli of February, the

possession of Cohen was actual and posi-

tive, and not completed only because of

the difficulty of carrying away the piano-

fortes and such like things except by means
of a van. In my ojjinioii, tlie right of the

bill of sale holder is clear, and is not to be

questioned ; and u])on the facts as they are

admitted and agreed to here, I am of opin-

ion that he is entitled to retain the pro-

ceeds of the goods removed u::til his debt

secured by the bill of sale is settled.
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The Bills of Sale Act (17 & IS Vict. c. 36), s. 1, makes

every * unregistered bill of sale void against creditors in [* 701]

case of bankruptcy, so far as regards all chattels which,

after the exyjiration of twenty-one days from the execution of the

bill of sale, shall be " in the possession, or apparent possession, of

the person making such bill of sale;" and the last clause of the 7th

section provides that " Personal chattels shall be deemed to be in

the apparent possession of the person making or giving the bill of

sale so long as they shall remain or be in or upon any house, mill,

warehouse, building, works, yard, land, or other premises occupied

by him, or as they shall be used and enjoyed by him in any

place whatsoever, * notwithstanding that formal possession [* 702]

thereof may have been taken by or given to any other per-

son." The question in the present case turns upon the true con-

struction of this last clause. At the time when the petition for

liquidation was filed none of the goods had l)een removed ; the for-

mal or apparent possession which had been taken by Cohen's men

had not ceased, and the bill of sale as regarded them was void.

The fact of the goods or some of them being in the vans made no

difference ; for there was nothing to show to whom the vans be-

longed, or by whom the goods were about to be removed, Ux parte

Lewis, In re Henderson, L. E., 6 Ch. 626 ; Goiujh v. Everard, 2 H.

& C. 1, 32 L. J. Ex. 210 ; Davies \i. Jones, 10 W. E. 779 ; Ux parte

ffooman, L. E., 10 Eq. 63, 39 L. J. Bankr. 4. At all events, the

possession was merely formal on the 11th of February, and it is clear

that the mortgage to tlie Nottingham (.'ompany which was made on

that day included substantially all the debtor's property, and being

for an antecedent debt was an act of Ijankruptcy, and overrides the

sale by Colien.

Mr. Little, Q. C, and Mr. E(jberts(jn (irii'tiths, for Cohen :
—

Cohen was not in formal but in actual possession when the peti-

tion was presented. He took possession with the honct fide intention

of selling, and lui-d been making arrangements to do so. His men

began to pack the goods nnd load them in the vans early on the

]4tli of February, before the jx/tition was presented ;
and therefore,

even if the possession was only formal before the 14tli of February,

it ceased to be so as to all the goods on the morning of that day -.

Carr v. Acraman, 11 Ex. 566, 25 L. J. Ex. 90.

With respect to the mortgage to the Nottingham Company, (here

is no evidence that it comprised all the debtor's property; and if
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the decision of the Court should turn on that instrument, we ask

for further inquiry on that })oiut.

Sir W. M. James, L. J. :
—

Subject to the question as to the further inquiry, I am of opinion

that tiie decision of the County Court Judge is right, and that the

decision of the Ciiief Judge cannot be sustained. The
[* 703] * question here is, whether there was actual or apparent

possession of the goods which were comprised in the bill of

sale to Cohen in the persons who had executed that bill of sale.

Now it is admitted that, four days before the 14th of February,

when the petition was tiled, the mortgagee under the bill of sale

put two men in possession of the property ; but notwithstanding

that, the property being in a boarding-school, the school went on,

and the young ladies continued their usual studies ; the furniture

was used, the beds were slept in, and it is plain that the whole ap-

parent course and conduct of the household went on exactly in the

same way as usual, the men being there for the purpose, no doubt,

of preventing any removal of the goods. Now, that is, to my view,

exactly the kind of apparent possession which was aimed at by the

last clause of the 7th section of the Bills of Sale Act. It seemed

to all the world that the ladies held their school, and they and

their scliolars had the use and enjoyment of the things which were

the subject of the bill of sale. There were the cows also, and the

pony and carriage, all of which continued to be used in the same

way. I agree that the formal possession ceased to be a formal pos-

session, and became an actual possession not to be attacked by the

Bills of Sale Act, on the morning of the 14th ; for early on that

morning the persons in possession brought vans, and, as rapidly as

they could, began packing up the furniture. They took the things

out on to the lawn and put them as fast as they could into the vans,

and were in the course of removing tliem when tlie act of bank-

ruptcy which was relied on was committed, which did not take

place until half-past twelve on the same day. I cannot say that

that was not as strong an assertion of ownership as could be made,

— not formal, but real ownership,— particularly having regard to

the character of the property and business.

That makes it important to ascertain whether there was an act

of bankruptcy prior to the morning of the 14th ; and certainly,

having regard to the fact that there were three bills of sale of the

same property, and that the ladies were in insolvent circumstances.
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the strong presumption is that the bill of sale to the Nottingham

Company, which is alleged to be the act of bankruptcy, did include

substantially the whole of the property of the debtors within the

meaning of the cases. But as it is suggested that this

was not * properly inquired into, and that there was [* 704]

really no positive evidence upon that subject, the Lord

Justice is of opinion, and I agree with him, that, strictly speaking,

the creditor is entitled to have that more thoroughly investigated

than appears to have been done. Of course, he must do it at his

own expen.se, and upon that one point, and that only ; the matter

will stand over for the production of evidence before us. If the

inquiry is not insisted on, the order of the Chief Judge will be

reversed.^

Sir G. Melllsh, L. J. :
—

I am entirely of the same opinion. In Ej: jjartc Lewis, L. R.,

6 Ch. 626, the construction of the Bills of Sale Act in these mat-

ters was fully considered by the Court. I am of opinion that the

proper construction was put upon it in that case, and the same

construction appears to have been put upon it by the Chief Judge

himself in Ex i^artc Homan, L. E., 10 Eq. 63, 39 L. J. Bankr, 4.

The distinction between real and formal possession was founded,

in those cases, upon the authority of certain modern cases at law

which were there fully considered. The distinction is, that if a

broker is simply put in and remains in possession, so as to pre-

vent the removal of the furniture, V)ut allowini^ evervthing to oo

on just as it did before, permitting everything to be used by the

debtor and his family, then the goods still remain in the apparent

possession of the debtor. There must be something done which

takes them plainly out of the apparent possession of the debtor

in the eyes of everybody who sees them. There is no reason at

all to depart from the distinction which is there laid down. The

Chief Judge seems to have thought it depended on the fact that

only a short time had elapsed between the time when the liroker

was put in possession and the time when he proceeded to sell, and

to have thought that he had entered with a hond fide intention to

sell ; and that he brought his vans within a reasonable timi\ With
submission to his judgment, I really think that is wholly imma-
terial. It is different from the " order and disposition" clause in

the Bankruptcy Act, because there, if the true owner demands

1 No application was made for an iiKiuiry
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[* 705] the goods, that at once prevents * the " order and disposi-

tion" clause applying. But, under the Bills of Sale Act,

if the creditor does not choose to register his bill of sale, and the

goods remain in the apparent possession of the debtor, and are so

at the time the act of bankruptcy is committed, it does not matter at

all, in my opinion, that he has used due diligence or has endeavoured

to get possession. If, in point of fact, he has not got possession,

and has not taken the goods both out of the actual and out of the

apparent possession of the debtor, then the Bills of Sale Act ap-

plies, and the trustee can come in.

ENGLISH NOTES.

Apparent possession is distinguishable from reputed o\vner.ship in

two ways, viz: First, reputed ownership is excluded by showing a pos-

session which, although friendly and not exclusive of the debtor's full

enjoN'ment, is effectual to prevent his disposing of the goods; whereas,

to exclude a[)parent possession, tlie possession of the new owner must

be complete and notorious as well as real. Secondly, reputed ownership

is excluded by an attempt, even though unsuccessful, by the true owner

to assume possession. This is not the case with apparent 2:)ossession.

The following cases, as well as the princi[)al case, and the cases

cited in the judgment, illustrate these distinctions. Aucoiia v. Rorjers

(1876), 1 Ex. D. 285, 46 L. J. Ex. 121, 35 L. T. 115, 24 W. R. 1000;

Ex parte National Guardian Insurance Company, In re Francis (1877),

10 Ch. D. 408, 40 L. T. 237, 27 W. E. 498. Goods in a furnished

house let to a third party as tenant of the grantor, and goods lent on

hire by the grantor are not in his apparent possession. Ex parte Mor-

risuii,'Li ve Westraij (1880), 42 L. T. 158, 28 W. E. 524; Lincoln.

Wiirjon and Engine Company v. ^luniford (1879), 41 L. T. 655; Robin-

son V. Brlggs (1870), L. R., 6 Ex. 1, 40 L. J. Ex. 17, 23 L. T. 395.

Apparent possession has been held to continue in the following cases

:

Where a man was put in possession of goods which were in a house be-

longing to the grantor, who had a \ve\, and went in and out at his

]>leasure, although he did not sleep there. Seal v. Claridge ( C. A. 1881),

7 (,). B. D. 516, 50 L. J. Q. B. 316, 44 L. T. 501, 29 Vv. E. 598. So

where, under similar circumstances, placards were posted announcing a

sale, but not so as to show that the sale was under the bill of sale, or

not l)y the grantor himself. Ex parte Leiris, In re Henderson (1871),

L. 11.. 6 Ch. 626, 24 L. T. 785, 19 W. E. 835. But the case is differ-

ent when the person taking possession advertises the goods on sale as

the goods of the grantor sold under a lull of sale. Emmanuel v. Bridger

(1874), L. E., 9 Q. B. 287, 43 L. J. Q. B. 96, 30 L. T. 194, 22 W. E.
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404; Snilf/( v. ir'iU (18G8), 18 L. T. 182; or wlieu he seizes the whole

stoclr, eniphjys new men, and hu_ys fresh stock, Dai'les v. Jotias (18(32),

10 W. R. 779; or serves tlie customers himself, tlie grantor hav-

ing absconded, Taijlor v. Edccrsleij (1877), 5 Ch. D. 740, 36 L. T.

442, 25 W. R. 527; or sells the goods to another, Ex jjarte Official

Eecelrer, In re Emery (C. A. 1888), 21 Q. B. D. 405, 57 L. J. Q. B.

(529, 37 W. E. 21. So also when circulars and advertisements were

issued announcing the transfer of control, though the grantor was re-

tained as the servant of the grantee, Gibbons v. Hickson (1885), oo

L. J. Q. B. 119, 53 L. T. 910, 3.4 W. R. 140; or where the transfer of

control was otherwise notorious in the neighbourhood. Ex parte

Mortlork (1881), W. N. 1881, p. 161.

Goods in the possession of an agent are in the possession of the prin-

cipal. Ancuna v. Rogers (1876), 1 Ex. D. 285, 46 L. J. Ex. 121, 35

L. T. 115, 24 W. R. 1000; Pkhard v. Marrkuje (1876), 1 Ex. D. 364,

45 L. J. Ex. 594, 35 L. T. 343, 24 W. R. 886. But actiial visible

possession by a sheriff's officer excludes the possession of the debtor.

Ex parte Saffery, In re Brenner (C. A. 1881), 16 Ch. D. m^, 44 L. T.

324, 29 W. R. 749.

Under section 8 of the Bills of Sale Act 1878, an unregistered bill of

sale is avoided merelj' as against trustees for the general body of cred-

itors and execution-creditors of the grantor. If unregistered, tlie bill

was valid as between the grantor and the grantee. Darts v. Goodman

(C. A. 1880), 5 C. r. D. 128, 49 L. J. C. P. 344, 42 L. T. 288, 28 W. R.

559. But, under section 8 of the Act of 1882, a bill of sale given hij

waij of seeur it II is void la toto if not duly registered.

AMERICAN NOTES
What constitutes a change of possession depends nmcli upon the situation

of the property. " When a removal is impracticahle, when all has been done

that reasonably can be to mark tlie change of ownershij) and possession, the

\'A\\ is satisfied." Blsnidrlc. Sfc. ylsftn v. Bolster, 92 Pa. St. TJo. Tlius if the

property is not in the actual possession of the mortgagor, leaving it in

the place where it is situated is not leaving it in the vendor's ]K)ssession, and

creditors should not be misled because it remains in the same locality.

" The very fact that the property is not in the possession of the debtor leads

to the inquiry hov,- it is held and who is the owner; and tlie fact that the

debtor was the owner, and left it at the place where it is found, leads to no

legitimate inference that it continues to l)e his property, when lie has not tlie

possession and exercises no acts of ownership over it. To presume, widiout

inquiry, that it remains his, is an unwarrantable presum]ition." Morse v.

Powers, 17 New Hampshire, 280. So if the goods are in a warehouse of tlie

mortgagor, and the mortgagee takes possession of it under a mortgage of

that, and remains in exclusive possession of luiilding and goods, that is a suf-

ficient delivery. Sinitli v. Skeari/, 47 Connecticut, 17.
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If the goods are in possession of a third person, and he consents to hold

them as agent for the mortgagee, that is sufiicient. N'ash v. Ely, 19 Wendell

(New York), 523; Hodr/es v. Hurd, 17 Illinois, 363 ; Gaar v. liurd, 92 Illinois,

315; Wheelei- v. Nichols, 32 Maine, 233; Tuxworth v. Moore, 9 Pickering

(Massachusetts), 346. But such consent is essential. Buhl Iron Works v.

Teuton, 67 Michigan, 623. In case of storage with a warehouseman, notice

to him of the mortgage is sufficient to imply such consent by operation of

law. Id. In no case can a change of possession be implied in such cases

without "something of a public nature "by means of authority or notice

from the mortgagee. The mortgagee may not simply suffer it to remain

until he chooses to take the personal charge of it. Id. Some Courts, how-

ever, hold notice unnecessary, especially, but not exclusively, in the case of

bulky or ponderous articles. Puckett v. Reed, 31 Ai-kansas, 131 ; Glasgoio v.

Nicholson, 2b'Mis^oun, 29; Zellner \. IMoJiley, 84 Geoi'gia, 746; Neu-comb v.

Cahell, 10 Bush (Kentucky), 460; Cofeld v. Clark, 2 Colorado, 101.

Separating the mortgaged goods from the rest of the stock in the mort-

gagor's store, and tagging them with the mortgagee's name, is not such im-

mediate delivery or actual and continued change of possession as dispenses

with the necessity of filing the mortgage. Button v. Rathhone, 126 New York,

187. So in Steele v. Benham, 84 New York. 638, it was said :
" To satisfy the

statute the possession must be actual, not merely constructive or legal. In

Toppinq V. Lynch (2 Robertson, 484), it was said that the words 'actual and

continued change of possession ' in this statute ' mean an open, public change

of possession,' which is to continue and be manifested continually by outward

and visible signs such as render it evident that the possession of the judg-

ment debtor has ceased. In Crandall v. Brown (IS llun, 461), it was said

that 'constructive possession cannot be taken under a chattel mortgage;'

that ' possession must be taken in fact,' and tiiat ' possession cannot be taken

by words and inspection.' The case of Hale v. Sweet (40 New York, 97)

shows how literally the Courts construe this statute as to the actual change

of possession." So in Menzies v. Doifd. 19 Wisconsin, 343, where the prop-

erty consisted of stacks of wheat, which had been delivered to the mortgagee

only by words of delivery, and remained on the mortgagor's land and under

his control, it was held ho delivery. So in Wdson v. Hill, 17 Nevada, 401, the

property was 324 cords of wood at the roadside. Mere words of delivery were

used. The wood was not marked, and no one was put in charge. The mort-

gagee went daily to see it for a week, and thei-eafter from once to twice a

w'eek. Held, no delivery. Citing Lony v. Knapp, 54 Pennsylvania St. 514.

See al.so Manuf. Bank v. Ruyee, 59 Wisconsin. 221; Siedenhuch v. Riley, 111

New York, 500 ,• Swiyyett v. Dodson, 38 Kansas, 702 ; Allen v. Ayee, 15 Oregon,

551; 3 Am. St. Rep. 206; Stephens v. Clifford, 137 Pennsylvania St. 219; 21

Am. St. Rep. 868; Renninyer v. Spatz, 128 Pennsylvania St. 524; 15 Am. St.

Rep. 692 ; Pearson v. Quist, 79 Iowa, 54.

"In the case of ponderous or bulky articles, manual delivery is not neces-

sary to pass title, but delivery may be sufficiently evidenced by delivery of a

bill of sale, a warehouse receipt, order, or the key of the place of storage, or

by marking or otherwise designating or by pointing out the goods, and by
declarations." Browne on Sales, p. 154, citing Bethel St. M. Co. v. Brown, 57
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Maine, 1 ; i)!) Am. Dec. 75 (raft) ; Hall v. Richardson, 16 Maryland, o!J7 ; 77

Am. Dec. ;>()-"5 (flour) ; Winsloiv v. Leonard, 24 Penn. St. li ; 6:2 Am. Dec. :554;

Van Brnnt v. Pi/.e, 4 Gill (Maryland) , 270 ; 45 Am. Dec. 126 (pig iron);

Snii/h V. Winder, 7 Oregon, 49 ; 33 Am. Rep. 698 (steam boiler); Calkins \.

Lock-icood, 17 Connecticut, 154; 42 Am. Dec. 729 (piles of iron) ; JHeasants v.

Pendleton, 6 IJaudolph (Virginia), 473; 18 x\.m. Dec. 726 (lot of flour) ; Pollen

V. Le Roy, 30 New York, 549 (cargo of lead) ; Cocke v. Cliapman, 2 English

(Arkansas), 197; 44 Am. Dec. 536 (negro slaves); Tognini v. Kyle, 17 Ne-

vada, 209 ; 45 Am. Rep. 444 (charcoal in pits marked with buyer's name);

Hayden v. Demets, 53 New York, 426; Leonard v. Davis, 1 Black (U. S. Sup.

Ct.),476; Tlionipson y. Baliimore, &;'c. R. Co., 28 Maryland, 396. But mere

delivery of a bill of sale of cattle, although their mark is therein described and

the branding-iron is delivered, is not sufficient. Wulden v. Murdoch, 23 Cali-

fornia, 540; 83 Am. Dec. 135. And so of delivery of a handful of grass on

sale of a growing crop. Lamson v. Patch, 5 Allen (Mass.), 586; 81 Am. Dec.

765. As to warehouse receipts, see Daris v. Russell, 52 California, 611 ; 28

Am. Rep. 617; Merchants' ^c. Bank v. Hibhard, 48 Michigan, 118; Burton v.

Curyea, 40 Illinois, 320 ; Allen v. Maury, 66 Alabaiiui, 10 ;
Cochran v. Ripy, 13

Bush (Kentucky), 495; Second Nat. Bank v. Walbridge, 19 Ohio State, 419;

2 Am. Rep. 408 ; Whitlock v. Hay, 58 New York, 484.

" If the goods are so situated that immediate deliver}' cannot be made

without disproportionate expense, the purchaser has a reasonable time to

take possession, even as against creditors." Browne on Sales, p. 155, citing

Kingsley v. While, 57 Vermont, 565 (where saw-logs were inaccessilile until

the ground froze); Badlam v. Tucker, 1 Pickering (Mass.) 389; 11 Am. Dec.

202 (goods at sea); Conrad v. Atlantic Ins. Co., 1 Peters (United States

Supr. Ct.), 386; Dawes v. Cope, 4 Binney (Pennsylvania), 258; Ricker v.

Cross, 5 New Hampshire, 570; 22 Am. Dec. 480 (chaise and harness in hands

of hirer at a distance) ; W(dden v. Murdock, 23 California, 540 ; 83 Am. Dec.

135 (cattle straying on plains). " But he must exercise his right within a

reasonable time," citing Putnam v. Dutch, 8 Massachusetts, 287; Veazie v.

Somerby, 5 Allen (Mass.), 281. " In such cases part delivery may answer for

the whole." Citing Shurtleff v. WUlard, 19 Pickering (Mass.), 202; Boynton

V. Veazie, 24 Maine, 286.

\\\ M(n-row \. /?cec?, 30 Wisconsin. 81, wliere logs were mortgaged, it was

held suffici(uit that the mortgagor went with the mortgagee to the place

where they lay on the lake shore, and pointed them out to him, and said

that he delivered them to him. This is apparently practically overruled in

Menzies v. Dodd, supra, and seems to be in conflict with the balance of

authority. It is generally held that even if the articles are ponderous or

bulky, a delivery by mere words is ineffectual. There must be some clear

and unequivocal indication of the change of possession. " The delivery

should be such that creditors and subsequent purchasers will not be misled

or left in doubt as to the nature of the transaction." Jones on Chattel Mort-

gages, § 187 ; Manuf. Bank v. Rugee, supra: Doak v. Brubaker, 1 Nevada, 218.

In the last case the subject of sale was four hundred head of cattle, and there

was not even a change of herdsman, which the Court said " would have been

VOL. V. — 7
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an act evidencing the change of property, and would prohal)ly have been suf-

ficient to have effected a delivery." While admitting that a symbolical deliv-

ery would be sufficient where actual delivery would be very difficult, as in the

case put by Chancellor Kent, of a column of granite, the Court found " no

authority whicli would sustain a delivery of this kind where the property is

in the charge of a servant, and is susceptible of actual delivery," citing Hurl-

huril V. Bogart/us. 1(1 California. 519. 'J'he same was heid 7x Anderi<on v.

Brenneman, 44 Michigan, 198, a case of a mortgage of pig-iron, and in First

National Bank v. Summers, 75 Michigan, 107, a mortgage of hotel furniture.

But there maybe an effectual constructive delivery and possession, as v.here

household fui'niture Avas in a store-room, and the mortgagor delivered the

key to the mortgagee, who put on a new lock and kept the key. Giffert v.

Wihon, 18 Bradwell (Illinois Appellate), 214; and same principle, Benfnrd v.

ScJiell, 55 Pennsylvania State, 39o ; Chnppel v. Marvin, 2 Aikens (Vermont),

79 ; 16 Am. Dec. 684.

Possession is changed if the mortgagee assumes control by putting his

own agent in charge, who accounts to him for the property, although it re-

mains in the same place, as in the case of a stock of goods. Weaver v. Reilhj,

21 Ilun (New York Supr. Ct.), 585. See Wright v. Tetloir, 99 Massachusetts,

397.

There can be no concurrent jiossession valid as against purchasers and

creditors. As wliere the parties agreed that the mortgaged boat should bo

run on joint account, Hale v. Sweet, 40 New York, 97 ; and where the mort-

gagor of a yoke of oxen, a farmer, took a bond from the mortgagee for the

suppoi-t of himself and his wife for life, and the mortgagee continued to live

on the farm with them. Flnf/g v. Pierce, 58 New Hampshire, 348. Same
principle, Sumner v. Daltnn, Ibid., 295 ; and so where the mortgagee took

possession, but afterward put the possession in the mortgagor as his agent

and clerk, Siriggett v. Dodson, 38 Kansas, 702 ; and so of a sale of cattle on a

farm by husband to wife. JMcKee v. Garcelon, 60 JMaine, 1G5 ; 11 Am. Hep.

200; Wheeler y. Selden, 63 Vermont, 429; 25 Am. St. Eep. 771. And see

MrClure v. Fume?/, 107 Penn. St. 414.

In short, as Mr. Jones says (Chattel Mortgages, § 185), agreeing with the

Rule, " The change of possession mnst be apparent to those who have occa-

sion to observe it ;
" and as Mr. Browne says (Sales, p. 152) : "it is ordinarily

held that there must be a visible change of j)ossession, in the absence of which

the creditor may reasonably presume the title still to be in the seller."
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Xo. 7. — Ex PARTE CHAEING CROSS, &c. BANK. In re

PAEKEE.

(c. A. 1880.)

1^0. s. — COUNSELL v. LONDON AND WESTMINSTEE
LOAN AND DLSCOUNT COMPANY.

(c. A. 1887.)

RULE.

To render a bill of sale valid under the (English) Acts, the

statement of the consideration must be substantially true
;

and any condition, defeasance, or stipulation for redemp-

tion must be inserted.

Ex parte Charing Cross, &c. Bank. In re Parker.

16 Ch. D. 3.5-40 (s. c. .50 L. .1. Ch L5:-]60 ; 44 L. T. 11.3; 29 W. K. 204).

Bill oj' Sale.— Statement of Couskle'ration.

In the operative part of a bill of sale it wa.s expres.sed to be made in [o5]

consideration of £1"2() advanced upon its execution by the grantee to the

grantor. In fact, only £90 was paid to the grantor, £30 being retained by the

grantee for " interest and expenses." The execution of the deed was attested

by a solicitor, and the attestation clause stated that before its execution the

effect of the deed was explained l)y iiim to the grantor. At the foot of the

deed, immediately after the attestation clause, there was a receipt, signed by
the grantor, which stated that the £90, "together with the agreed sum of

£:}0 for interest and expenses," made tlie sum of £120, "the consideration

money within expressed to be paid "
:
—

Held, that the receipt was not part of the deed ; and that the deed did

not set forth the consideration for it, and was tliei-efore made, by sect. 8 of

the Bills of Sale Act, 1878, void as against the trustee in the liquidation of

the grantor.

This was an appeal from a deci.sion of Mr. Ecgistrar ILvzlitt,

acting as Chief Judge in Bankruptcy.

On the 7th of November, 1879, John Parker, a builder at Clap-

ton, executed a bill of sale of his furniture and other chattels to

the Charing Cross Advance and Deposit Lank. The deed con-

tained a recital that the mortgagor had applied to the mortgagees

to advance him the sum of £120, wln'ch the mortgagees

had * agreed to do upon the terms therein after expressed. [* 36]
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And it was witues.sed that, "in consideration of the sum of £120
by the morgagees paid to the mortgagor at or before the execution

hereof (the receipt of which said sum the mortgagor hereby ac-

knowledges)," the mortgagor assigned unto the mortgagees his

furniture and other chattels by w^ay of security for the repayment

of the £120 in the manner therein mentioned. In fact, £90 only

was paid by the bank to Parker on the execution of the deed, £30
being retained by the bank for interest and expenses. The exe-

cution of the deed by Parker was attested by a solicitor of the

Supreme Court, and the attestation clause stated that the eft'ect

of the deed was, before its execution, explained by him to Parker.

At the foot of the deed, immediately below the attestation clause,

there was the following receipt signed by Parker :
—

" Eeceived the day and year first within written of and from

the within named mortgagees the sum of £90, which sum, together

with the agreed sum of £30 for interest and expenses, makes the

sum of £120, being the consideration money within expressed to

be paid by them to me." The deed was registered. In February,

1880, Parker filed a liquidation petition, and on the 6th of April

the Registrar, on the application of the trustee, made an order

declaring the bill of sale void as against him, on the ground that

the consideration for the deed was not set forth in it in compliance

with the provisions of sect. 8 of the Bills of Sale Act, 1878. The

bank appealed.

Guiry, for the appellants :
—

Even without looking at the receipt, the consideration is set

forth in the deed so as to satisfy sect. 8. The retention of the

£30 by the bank was in pursuance of a collateral bargain as to

the application of part of the consideration which it was not neces-

snry to state in the deed : Ex parte National Mercantile Bank, In

re Hnynes, 15 Ch. D. 42, 49 L. J. Bankr. 62. But, at any rate, the

receipt is a part of the deed, and is filed with it, and it fully ex-

plains the transaction. It is suflficient that the true consideration

should appear from some part of the deed. Indeed, sect. 10 of the

Act requires that if a bill of sale is made " .subject to any

[* 37] defeasance or condition or * declaration of trust not con-

tained in the body thereof, such defeasance, condition, or

declaration shall be deemed to l)e part of the bill, and shall be

written on the same paper or parchment therewith before the

registration, and shall be truly set forth in the copy filed under
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this Act therewith, and as part thereof, otherwise the registration

shall be void." The receipt may be considered as a " condition
"

within that section.

J. F. H. Bethell, for the trustee :
—

[James, L. J. The only question is whetlier the deed can be

supplemented by the receipt. We think it is clear that if the

deed stood alone the consideration would not be set forth as re-

quired by sect. S.]

Sect. 8 means that the true consideration must be set forth in

the deed in the ordinary way, and not that it should be spelt out

by means of a receipt at the foot or on the back of the deed. The

grantees are estopped by the operative part of the deed from say-

ing that the consideration was not to be £120. The transaction

was clearly a sham one. The receipt is not part of the deed. The

decision of the (Jliicf Judge in In re Uogers, Ex parte Challinor

(June 14, 1880) ^ is an authority that wiiere a part of the expressed

consideration was retained for the solicitor's costs of the bill of

sale and the charges of an auctioneer for valuing the property com-

prised in it, the consideration had not been properly stated in the

deed.

[Winslow, Q. C, amicus c\iria\ referred to Jones v. Harris.

L. E. 7 Q. B. 157, 41 L. J. Q. B. 6; Ex parte Mackenzie, 42 L. J.

(Bankr.) 25.]

Guiry, in repl}' :
—

A true copy of the bill of sale could not be registeied without

setting out the receipt.

[James, L. J. If the receipt was part of the deed, the attesta-

tion ought to have come after it.]

That is a mere matter of hnnn.

James, L. J. :
—

I am of opinion that the judgment of the Begistrar must

be * affirmed. It is clear that the true consideration is not [* 38]

set forth in the bill of sale. The very object of the Act

was to prevent the setting forth as part of the consideration that

which was retained by the gr.antor in tlie shape of interest and

expenses. In Ex parte National MercantUc Bank, In re Haynes, 15.

Ch. D. 42, 49 L. J. Bankr. 02, tlie consideration was stated to be a

loan of £2050 by the grantees to the grantor, and it was not the

less a loan of that amount l)oc:iuse by a collateral agreement £550,

1 Subsequently reversed by C. A. 10 ('!i. I). l'GI, ")1 L. .1. Cli. 476.
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jtart of it, was to be applied in the payment of a real hoad fide debt

from the grantor to the grantees existing at the time, and not

arising out of the then transaction between the parties. In the

present case there was really an evasion of the provisions of the

Act, and it is not at all like Ex 2Jarte National Mercantile Bank,

In re Haynes.

With regard to the other point, wliether we can look at the

receipt which is subscribed at the foot of the deed for the purpose

of supplementing, or rather of correcting, the statement of the

consideration on the face of tlie deed, it appears to me that, inde-

pendently of the position of the receipt after the attestation clause,

it is impossible to say that the receipt is part of the bill of sale,

and the Act says that the bill of sale shall set forth the considera-

tion, otherwise it shall be void as against the trustee in bankruptcy

of the grantor. Here the bill of sale does not set forth the con-

sideration. But it is further required by the Act that the execu-

tion of the bill of sale " shall be attested by a solicitor of the

Supreme Court, and the attestation shall state that before the

execution of the bill of sale the effect thereof has been explained

to the grantor by the attesting solicitor." In the present case the

execution is attested by a solicitor who states that before its exe-

cution he explained the effect of it to the grantor, and after the

attestation there comes something wliich never has been attested,

and as to which there is no statement that it has lieen explained

to the grantor. I am of opinion, therefore, that the receipt can-

not be looked at as a statement of the consideration.

CoTTOX, L. J. :
—

The first question is wliether the l)ill of sale really states the

consideration, and in my opinion it does not. It states that

[* 39] £120 * was the consideration, whereas in fact only £90 was

advanced to the grantor, and the rest of the £120 was re-

tained by the bank for " interest and expenses." The case is not

like Ex parte National Mercantile Bank, In re Hayaes, 15 Ch. D-

42, 49 L. J. Bankr. 62, for there the retainer was for the purpose

of satisfying a debt existing independently of the transaction of

loan. In the present case, on the contrary, the whole of the lia-

bility for "interest and expense-; " arose out of that transaction

of loan which the bill of sale completed and rendered effectual.

In the other case the debt existed independently, and would have

remained if the loan secured bv the bill of sale liad not been made.
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T think that this kind of retainer was the very thing aimed at by

the Act ; the object was to prevent the giving of a security for a

sum said to be advanced, when in fact a large part of it was re-

tained by the grantee. Independently, therefore, of the other

point, tliere is an end of the case.

It is said, however, that we ought to look at tlie receipt, and

that if we do so, the real consideration for the bill of sale is stated.

But we are bound by the provisions of the Act, and to my mind it

is impossible to say that the deed in this case does state the con-

sideration. The receipt is not part of the deed. It is said that it

may be used to correct the statement in the deed, Imt that is not

what is required by tlie Act. I did at one time entertain a doubt

by reason of those decisions upon the Bills of Sale Act, 1854, to

which Mr. Winshjw, as amicus cur/re, has referred us. That Act

required that on the registration of a bill of sale there should be

filed with it an affidavit giving a description of the residence and

occupation of the grantor, and it was held that an insufficient de-

scription in the affidavit miglit be explained by a reference to the

description given in the bill of sale itself. But I think that those

cases are distinguishable from the present case. In Jones v. Harris,

L. It. 7 Q. B. 157, 41 L. J. Q. B. 6, the affidavit vrhich was made by

the attesting witness, stated that the grantor resided at Dynevor

Lodge, and was an auctioneer. That was held to be an insufficient

description. But tlie liill of sale itself described tlie grantor as " of

Dynevor Lodge, in the parish of Llanarthney, in the county of Car-

marthen, auctioneer," and it was held that the copy of the bill of

sale which was filed might be referred to, in order to explain

* and supplement the description giv^en by the affidavit, and [* 40]

that consequently the Act had been complied with. In Ec
parte Mackenzie, 42 L. J. Bankr. 25, it was held that an insufficient

description of the attesting witness to a bill of sale contained in his

affidavit filled on the registration of the bill of sale might be cured

by reference to a sufficient description of him in the attestation

clause of the bill of sale. In the present case it is sought, not to

correct an insufficient statement in the bill of sale by reference to

another document, but entirely to contradict the statement in the

bill of sale. I found my decision on this, that the Act requires

that the bill of sale should state the consideration. It does not

state it, and we are bound to give effect to the fair constnK-tion of

the Act.
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Lush, L. J. :
—

The Act saY.s that the bill of sale shall set forth the considera-

tion for which it was given. The consideration is that which the

grantor receives from the grantee for giving the bill of sale, and it

means, of course, the true consideration. Now, in that part of

the bill of sale in the present case in which the consideration

is referred to, it is stated to be £120, whereas the grantor received

only £90. No doubt this fact is stated in the receipt, but the

Act says that the consideration must be stated in the bill of sale.

Is, then, the receipt part of the bill of sale ? In the first place, it

is not necessary there should be a receipt at all. And, certainly,

in the present case, the receipt is not part of the bill of sale, for

the Act requires that the execution of the bill of sale should be

attested, and the receipt is not attested. Eeliance has been placed

on the provision of sect. 10, that if a bill of sale is made subject to

any defeasance or condition, such defeasance or condition shall be

deemed to be part of the bill. That section, however, while it ex-

pressly refers to a defeasance or condition, does not refer to a receipt.

I think, therefore, that the provisions of the Act have not been

complied witli.

Counsell v. London and Westminster Loan and Discount Company.

19 Q. B. D. .512-516 (s. c. 50 L J. Q. B. G22,36 W. K.53).

Bill of Sale— DefeaHince.

By a bill of sale, drawn in accordance with the form in the schedule [512]

of the Bills of Sale Act, 1882, and duly registered, the grantor assigned

certain specified chattels to .secure to the grantees the repayment of a sum of

£80, and interest thereon at 30 per cent. ; the principal sum to he paid, together

with the interest then due, by equal monthly payments of £5 ^s. on specified

days until the whole sum and interest should be fully paid. The grantor at

the same time gave a separate promissory note hearing the same cftite as the hill

of sale, promising to pay the grantees, or order, £95 \'2s., Viy equa,l monthly

ir.stalments of £5 6.>'., payable on the same days as the monthly payments in

the bill of sale, \mtil the whole sura of £05 12.'?. should be fully paid ; and the

note contained a stipulation that in case of default in payment of any instal-

ment the whole of the same sum should become due and payable.

Held (afFirniing the decision of the Queen's Bench Division), that by rea-

son of this stipulation the promissory note was a defeasance of the bill of

sale within the meaning of the Bills of Sale Act, 1878, s. 10, because if at any

time the whole sum payable on the note were paid, the rights of the grantees

under the bill of sale would cease ; and therefore the bill of sale was void.
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Appeal from a decision of the Queen's Bench Division (Mathew
and Grantham, JJ.).

Action for damages for a trespass by the defendants in breaking

and entering the plaintiffs house, and for wrongfully seizing and

taking possession of certain goods therein.

The defence alleged that the defendants lawfully entered the

plaintiff's house and seized the goods under a bill of sale made by

the plaintiff in favour of the defendants.

At the trial before Dexmax, J., and a jury the following material

facts were proved or admitted :
—

By a bill of sale, dated September 30, 1885, the plaintiff assigned

to the defendants certain chattels and things in the plaintiff's

lionse, to secure the repayment of a sum of £80 and interest thereon

at 30 per cent., the principal sum to be paid, together with the

interest then due, by equal monthly payments of £5 6s., the first

payment to be made on November 1, nnd the remainder on the

first day of every succeeding month, nntil the whole of the

said * snm and interest should be fully paid. This bill of [* 513]

sale was in accordance with the form in the schedule to

the Bills of Sale Act 1883.

The plaintiff also at the same time gave the defendants a prom-

issory note in the following terms :
—

" LoxDOX, September .30, 1885.

"B/Sale. 18 mos.

"£95 12,s. No. 56,423.

" I promise to pay the London and Westminster Loan and Dis-

count Company, Limited, or order, the sum of £95 12s. for value

received, by instalments in manner following, that is to say: the

sum of £5 6s. on the 1st day of November, and the sum of £5 (js.

on the 1st day in every succeeding month, until the whole of the

said £95 12s. shall be fully paid, and in case default is made in

payment of any one of said instalments the whole of the said

£95 15s. remaining unpaid shall become due and payable."

The plaintiff having made default in payment of one of tli(^ in-

stalments, the defendants entered and seized the goods assigned by

the bill of sale.

Denman, J., at the trial, ludd tliat the bill of sale was void im

the authority of Simpson v. Cltarlmj Cross Pxi )il-,'.)A W. \l. 5(j8,;nid

the jury assessed the plaintiff's damages at £400.
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The defendants moved for a new trial on the ground that the

learned judge had misdirected the jury in telUug them that the

bill of sale was void.

The Divisional Court held that they were bound by the de-

cision in ^Siinjjsoii v. Charing Cross Bank, and refused to grant a

new trial.

The defendants appealed.

Channel], Q. C. (Melsheimer with him), for the defendants. The

bill of sale is not rendered void by reason of the promissory note

liaving been given. It was given as a collateral security merely,

and there is notliing in the statutes which prohibits the grantee

from taking such collateral security for the payment of the sum
secured by the bill of sale, so long as the pledge of chattels

[* 514] is not * affected. The question here arises lietween grantor

and grantee ; tlie right of any third party, such as an exe-

cution creditor or trustee in bankruptcy, is not affected. It is sub-

mitted that the decision in Simpson v. Cltaring Cross Bank was

wrong. Tbe two documents are not of necessity to be read together.

This note is assignable as a negotiable instrument, and on default

being made liy the maker in payment of one of the instalments,

an indorser would be liable for the whole amount : Carlon v.

Kenealy, 12 M. & W. 139, 13 L. J. Ex. 64 It forms no part of

the consideration for the bill of sale ; nor is it n " defeasance, con-

dition, or declaration of trust," within s. 10 of the Bills of Sale Act,

1878. It is not affected by any provision of the Bills of Sale Acts.

Ex parte Odell, In re Walden, 10 Ch. I). 76 ; 48 L. J. Bankr. 1,

does not apply here, because the facts show that the bill of sale

and the promissory note were given as separate and independent

documents.

Crispe (IMacIntyre, Q. C, with him), for the plaintiff. The

l)ill of sale and promissory note form part of the same trans-

action, and are evidence of one contract between the grantor and

grantees. The promissor}^ note imposes an additional condition

upon the grantor, under which the grantees can obtain payment

of the whole sum in the case of the grantor making default in

payment of one instalment. They could not obtain that advan-

tage under the bill of sale. It is such a condition as s. 10, sub-

s. 3, of the Act of 1878 requires should appear in the bill of sale

and be registered. Er, p^trte Sontham, In re Soutliam, L. E. 17 Eq.

578, 43 L. J. Bankr. 39, shows that a condition not relating to the
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goods required registration under the Bills of Sale Act, 1854. The

promissory note is an agreement to pay under certain circumstances

a larger rate of interest on the principal sum than the rate of inter-

est payable under the bill of sale. The bill of sale is therefore

\'oid.

Channell, Q. C, replied. . Cur. adv. vult.

Aug. 11. Lord EsiiEi;, M. E. In this case the question is

whether a bill of sale given by the plaintiff to the defendants is

good or bad ? In one sense the bill of sale is drawn in

* accordance with the form in the schedule of the Bills of [*515]

Sale Act, 1882, and therefore, if it stood alone, no difficulty

w^ould arise with respect to it. But the defendants, who took the

bill of sale in that form, at the same time, and as part of the same

transaction, took from the plaintiff a promissory note by which the

plaintiff promised to pay them £95 12s.,— the exact sum repre-

senting the principal and iiiterest secured by the bill of sale,

—

payable by exactly the same instalments and on the same days as

in the bill of sale. The promissory note also stipulated that '• in

case default is made in payment of any one of the said instalments

the whole of the said £95 12.s. remaining unpaid shall become due

and payable."

Xow a bill of sale is the contract of the parties reduced into

writing. That contract may be contained in two documents or only

in one. Whether the contract is contained in two documents or

only in one must be a question of fact. Having regard to tlie

identity of the figures and dates in the tvv'o documents in question

Jiere, and to the fact that beyond doubt both documents relate to

the same transaction, I come to the conclusion that the parties have

reduced their contract into writing, contained both in the bill of

sale and the promissory note. I cannot doubt that there was but

one contract between the parties contained in the two documents.

Now one of the documents has been registered ; the other has not.

It is necessary to consider wdiether the unregistered has any effect

upon the registered document. Suppose all the money due on the

promissory note became payaljle at once, and was paid,— suppose

the note was discounted and got into the hands of a holder for

value, and lie received payment of the whole sum duo on it, — 1

should say that in equity, if not in Inw, it would be impossible after

that had happened to say that the bill of sale could have any effect.
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Therefore, by payment of the promissory note, the bill of sale would

be defeated. It would uo longer be available as a security against

the grantor. Under these circumstances, therefore, I am of opinion

that the promissory note constitutes a defeasance of the bill of sale

within the meaning of s. 10 of the Bills of Sale Act, 1878, and that

defeasance not being contained in the. body of the bill of sale, or

written upon the same paper, the registration of the bill of sale is

void.

[* 516] * LiNDLEY, L. J. I am of the same opinion. The effect

of the promissory note is to render the goods, which are the

security of the bill of sale, liable to be redeemed upon the perform-

ance of a condition not contained in the bill of sale, but in another

unregistered document; and by s. 10 of the Act of 1878, that con-

dition ought to have been contained in the body of the bill of sale

or written on the same paper. I am of opinion that the promissory

note constitutes a defeasance within s. 10, and that as the promis-

sory note is neither contained in the body of the bill of sale, nor

written on the same paper, the bill of sale is bad. The appeal

therefore, must be dismissed.

Lopes, L. J., concurred.

Apiiccd dismissed.

ENGLISH NOTES.

Section 8 of the Bills of Sale Act 1878 is expressed to be repealed by

section 15 of the Amendment Act 1882. but it still applies to bills of

sale given otherwise than as security for the [jayment of money (to which

the Act of 1882 does not apply— sect. 3), as well as to bills of sale

registered under the Act of 1878 before the 1st of November, 1882.

Section 8 of the Act of 1882 re-enacts the corresponding provision of

the previous Act requiring the consideration to be truly set forth, with

the more stringent sanction that "otherwise such bill of sale shall he

void in respect of the personal chattels comprised therein." A small

inaccuracy in the statement of consideration is not sufificient to avoid

a bill of sale. Ex parte IJ'inter, In re FofJiergill (C A. 1881), 44 L. T.

323 (per Jessel, M.K. p. 324), 29 W. E. 575. Substantial, as opposed

to literal, accuracy in the statement of the consideration is all that is

necessary. Roberts v. Roberts (C. A. 1884), 13 Q. B. D. 794, 53 L. J.

Q. B. 313, 50 L. T. 351, 32 W. E. 005.

In Ham Ju a. v. Betteh'n (1880), 5 C. P. D. 327, 49 L. J. C. P. 465,

42 L. T. 373, 28 AV. E. 956, the bill of sale recited that the grantor,,

having two executions on his premises, had applied to the grantee to

lend him d6182 3s. toenalde him U> jiay out such executions. The wit-
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iiessing clause stated tlie pa^'uieiit of £182 3^. as the consideration for

tlie bill of sale. In fact only })art of this sum was paid by the grantee

to pay off executions, £25 was paid to the grantor's solicitor for money

lent and costs, and the remainder was handed over to the grantor.

The consideration was held to be truly stated. So in J^w p"^'t<i National

Mercantile Banl; In re Haynes (C. A. 1880), 15 Ch. D. 42, 49 L. J.

Bank. 62, 48 L. T. 86, 28 W. R. 848, where £550 out of £2050 of the

money stated to be the consideration paid to the mortgagor at or before

the execution of the instrument was immediately returned to the grantee

(a Bank) to meet a certain bill and promissor3^ notes on which he was

liable to the Bank, and which were then shortly to become due. So iu

Credit Company \. Pott (C. A. 1880), 6 Q. B. D. 295, 50 L. J. Q. B.

106, 44 L. T. 506, 29 W. B. 326, where the consideration stated in the

bill of sale as then paid to the grantor, was applied in satisfaction of

the balance of account due to the grantee, and no money actually passed.

So in Ex parte Hunt, In re Cann (1884), 13 Q. B. D. 36, where the

greater part of the consideration stated to be '•' now paid " was not paid

to the grantor, but to his solicitors with his consent, in paj'ment of the

costs of a contemporaneous transaction. So in Ex parte Allam, In re

Munday (1884), 14 Q. B. I). 43, 33 W. R. 231, the consideration

stat'xl to be "now paid" Jiad been in fact paid on an earlier bill of

sale, which turned out to be irregular, and it had been arranged to

grant a new bill instead. In all these cases the consideration was held

to be substantially and trul}' stated.

In Thomas v. Searles (C. A. 1891) 1891, 2 Q. B. 408, 60 L. J. Q. B.

722, Qo L. T. 39, 39 W. B. 692, the debtor being indebted in £235

already secured by an existing bill of sale, executed a second bill of

sale of the same chattels to secure £290 on the understanding that out

of such sum he should paj'^ off the existing debt. The bill of sale was

expressed to be made in consideration of £290 then paid, without allud-

ing to the application of the monej', £235 of which was returned to

the grantee in satisfaction of the old debt. The consideration was held

to be truly stated.

Other cases illustrating the same principle are Ex parte BolJand, In

re Roper (C A. 1882), 21 Ch. D. 543, 52 L. J. Ch. 113, 47 L. T. 488,

31 W. E. 102; Ex parte NeUon, hi re Hockaday (C A. 1887), 5^ L. T.

819, o^i W. B.. 264; Ex parte Johnson, In re Chapman (C. A. 1884),

26 Ch. D. 338, 53 L. J. Ch. 763, 50 L. T. 214, 32 W. R. 693.

The case of Mayer v.-Min die rich (1888), 5i) L. T. 4()(), decided by

a Divisional Court, Cave and Wills, JJ., against the validity of the

bill of sale, was acknowledged to be a hard case. The consideration

was stated in the bill as a sum of £312 "then owing " by the grantor

to the grantee. The facts were that out of the £312 a sum of £126
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was, in pursuance of an arrangement between tlie parties, retained by
the grantee to meet certain acceptances of the grantor, \Yhicli were in

fact paid bj?^ the grantee when tlie_y became due. It does not a})pear bv
the report how long the acceptances liad to run ; but it may be assuincd

that the time was considerable; otherwise the expression " then owing "

Avould hardly seem to be a substantial misstatement. The actunl trans-

action is very like that in Ex parte National Mercantile Bank, In re

liai/nes, p. 109, supra, excej)t that in that case the liability on the in-

struments was nearly nuitured. But there the statement of considera-

tion was that the money was paid, and the principle of the decision

was that the giving back of the money to provide for the liability on

the notes was a collateral transaction. At all events, the decision will

not be generally applied to a case where part of the consideration is re-

tained to meet a liability upon running bills. Rirhardson v. Harris

(C. A. 1889), 22 Q. B. I). 268, 37 W. E. 426, where Ex j^arte Na-
tional Mercantile Bank is discussed, and its ap})lication narrowed to

the special facts.

In Ex parte Bolph, In re Spindler (C. A. 1881), 19 Ch. D. 98, 51

L. J. Ch. 88, 45 L. T. 482, 30 W. E. 52, the bill of sale was stated to

be in consideration of £50 paid by the assignee to the assignor at or

before the execution thereof. Iri fact, only £21 10s. was paid, £3 10s.

being retained by the assignee for the expenses of the deed, and £25

for rent accruing and to accrue during the currency of the security. It

was liold by the Court of A[)peal, reversing tlie decision of Bacon, J.,

that tlie consideration was not truly stated.

Interest on the consideration cannot be due at the dare of the execution

of the bill of sale; nor are the expenses of tlie preparation of the docu-

;(lients due until after its execution. Any sum retained by way of inter-

est, expenses, and a fortiori, by way of bonus or commission renders the

statement of the consideration false. Ex parte Cltaring Cross Bank,

In, re Farker (No. 7, p. 99, ante)\ Hamilton v. Chaine (C. A. 1881),

7 Q. B. D. 319, 50 L. J. Q. B. 456, 44 L. T. 764, 29 W. E. 670 ; Bx
2)arte Eirth,In re CmvJmrn (C. A. 1882), 19 Ch. D. 419, 51 L. J. Ch.

473, 45 L. T. 120, 30 W. E. 529; Ex parte Bernstein (1885), 74 L. T.

J. 245; Ex parte Challinor, In re Rogers (C. A. 1880), 16 Ch. D. 260,

51 L. J. Ch. 476, 44 L. T. 122, 29 W. E. 205; Cohen v. Iliggins (1891),

8 Times L. E. 8.

A defeasance is any agreement or clause which ])rejudicially affects

the grantee by diminishing his rights in the e^state granted, for instance

a power of redemption given to the grantor, or an agreement providing

him with a means of avoiding tlie bill of sale in some other way, e. g.

by payment of a promissory note taken witli the bill of sale, and in-

tended to make one contract along with it. See the principal case
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Xo. 8. CoKiisell V. London and Westminster Loan^ &>'. Co., p. 104

ante (19 Q. B. D. 512, 56 L. J. Q. B. 622, 36 W. R. oB).

All agreement not qualifying tlie rights of the grantee need not be

inserted; for instance, deposit by the grantor of a policy of insurance

at the time of executing the bill of sale by way of collateral security.

Carpenter v. Deen (C A. 1889), 2o Q. B. D. 566. The same as to an

agreement that the grantee should fii'st resort to securities other than

the bill of sale. Jieseltine v. Sbnnions (1892), 2 Q. B. 547, 62 L. J.

Q. B. 5, 67 L. T. 611, 41 W. R. 67.

In Exparte Collins, In re Lees (1875), L. E., 10 Ch. 367, 44 L. J. Bank.

78, 32 L. T. 106, 23 W. 11. 862 a case under the Act of 1854, there

was a memorandum signed at the same time wirh the bill of sale, which

stated that a sum of £30 (which in fact represented bonus and interest,

though stated as part of the advance made), was to be })aid in full, not-

withstanding the mone^^ secured by the bill of sale might be repaid, or

the mortgagee's rights enforced before the expiration of the time limited

for payment. The Cmirt held that the memorandum was not a condi-

tion, within section 2 of the Act of 1854. This decision was disap-

proved by the Court of Appeal in Edtrards v. Marcns (C A. 1894),

1894, 1 Q. B. 587, where the princijde is laid down that, in consider-

ing whetlier a defeasance or condition is within section 10, sub-section

3, of the Act of 1878, it makes no difference whether it is in favour of

the grantor or grantee.

A verbal stipulation to pay by instalments is a condition within the

meaning of the section. Ex parte Sovtham, In re SontJiani (1874),

L. E. 17 Eq. 578, 43 L. J. Bank. 39, 30 L. T. 132, 22 W. R. 456. An
agreement not to register the bill of sale is not such a condition. Ex
parte PoppleireU, In re Storey (C. A. 1882), 21 Ch. D. 73, 52 L. J. Ch.

39, 47 L. T. 274, 31 W. R. 35.

The statutory enactment in question may perhaps be regarded as an

extension of the common law doctrine that where a debtor conveys his

{)ropei"ty to a trustee for creditors (so as to vary their priorities at com-

mon law), an unlimited power of revocation, combined with retention of

iiossession and secrecy of the deed, is a badge of fraud. Tarhack v.

Masbany, (1695), 2 Vern. 510.
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No. 9.— Davis v. Burton. — Rule.

No. 9. — DAVIS V. BUETON (blaibekg claimant).

(c. A. 1883.)

No. 10.— THOMAS v. KELLY.

(iL l. 1888.)

IIULE.

To be valid within the Bills of Sale Act of 1882, a bill

of sale must be an instrument embodying a simple trans-

action, it must be substantially to the effect of the statu-

tory form contained in the schedule to the Act ; and (with

certain specified exceptions) it must not purport to include

after-acquired property of the grantor.

Davis V. Burton (Blaiberg Claimant).

11. Q. B. D. 5.37-54.3 (s. c. 5:2 L. J. Q. 13. 63C,, 32 W. II. 423).

Bill of Sale — Slalulori/ Form — Nulli///.

[oo7] By a l)ill of sale the gTantor assigned to the grantee the goods enumer-

ated in the schedule thereto, by way of security for tlie payment of £300

money advanced and £180 for agreed capitalised interest thereon at the rate

of 60 per cent, per annum, making together the sum of £480, by instahnents of

a certain amount, at certain specified dates. The grantor also covenanted,

amongst other things, that she would deliver to the grantee the receipts for

rent, rates, and taxes, in re.spect of the premises on which the goods assigned

might be, when demanded " in writing or olher\\ise ;
" and also that .she

would not make any assignment for the benefit of creditors, or file a petition

for liquidation or comi:iosition with creditors, or do or suffer anything where-

by she sliould render herself liable to be made or become a bankrupt. It

was also by the said bill of sale agreed, that if the grantor should break any

of the covenants, all the moneys thereby secured should immediately become

due and be forthwith paid to the grantee, and it was provided that the chat-

tels assigned should not be liable to seizure for any other cause than those

specified in the Bills of Sale Act (1878) Amendment Act, 1882 :
—

Held, that the bill of sale was void, as not made in the form given in the

schedule :
—

-

Held, also, that the bill of sale coidd not be supported, inasmuch as it

enabled the grantee to seize the goods upon a failure by the grantor to pro-

duce the receipts for rent, rates, and taxes, after a verbal demand.

Judgment of the Queen's Bench Division (10 Q. B. D. 414) affirmed.
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Appeal by the claimant from the judgment of the Queen's Bench

Division (Cave and Day, JJ.,) upon a special case in favour of the

execution creditor.

*The facts are fully stated in the report of the proceedings [* 538

j

before the Queen's Banch Division, 10 Q. B. D. 414, 52 L.

J. Q. ]>. 334, and may be gathered from the above head-note.

June 27, 28. Winslow, Q. C, and A. T. Lawrence, for the

claimant. It is provided by the Bills of Sale Act (1878) Amend-
ment Act, 1882, s. 7, sub-s. 1, that the grantee may seize the

chattels assigned by a bill of sale for non-performance of a cove-

nant necessary to the maintenance of the security. In the present

case the covenants, including that for the production of the re-

ceipts for the rent, rates, and taxes, wlien demanded " in writing

or otherwise," were necessar}" to the maintenance of the security

;

and the parties could lawfully agree that upon the failure to per-

form any one (if them, the wliole amount secured by the bill of

sale should become due, and in that case the goods might be law-

fully seized under s. 7, sub-s. 1 : this construction is not incon-

sistent with the provisions of sub-s. 4. If the contention for the

execution creditor is upheld, no bill of sale will be good wliich

provides for the payment of interest by instalments. Chitty, J.,

in Wilson v. Kirktvood, 27 Sol. Jour. 296 ; Weekly Xotes (188.3),

40, 44, appeared to think that a bill of sale very similar in form

to that now before the Court was valid ; he pointed out tliat tlie

language of s. 9 did not require the form given in the schedule to

be literally adopted. It is true that under the terms of this bill

of sale a demand for payment may be made immediately after the

execution of the bill of sale, if there be a failure to perform any

one of the covenants, and the grantee may thereby at once get

payment of the whole of the capitalised interest ; but that is

a step wdiicli he is entitled to take for the maintenance of his

security.

[Fry, L. J. Surely the form given in the schedule requires tliat

the interest shall be computed year by year, or month by month,

or by other fixed periods, as the parties may agree upon.]

The Bills of Sale Act (1878) Amendment Act, 1882, cannot have

been intended to revive the laws against usury, which have been

long abolished: 17 & 18 Vict. c. 90. No doubt tlie schedule

must be construed as liaving an a])])lirati()n to all ])ills of sale

arising out of loans of money ; but the statute is \ery loosely

VOL. v. — 8
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[* 539] *' drawn ; the only re(|uisites of a bill of sale are (1), that

the consideration shall be truly stated
; (2), that it shall,

substantially, follow the form in the schedule ; and (3), that the

statutory powers as to entry and seizure shall be strictly observed;

l)ut the parties may agree as to the terms and the time at which

the amount may become payable. S. 7, sub-s. 1, clearly allows

entry and seizure by the grantee upon non-payment of the money

due and u})on non-performance of the covenants ; and this enact-

ment renders valid the provisions of this bill of sale.

Meadows White, Q. C. (C. C. Scott, with him), for the execution

creditor. Every bill of sale must be in accordance with the form in

the schedule, and must be precise as to the liability of the grantor

;

but the bill of sale in the present case does not comply with those

conditions ; for the capitalised interest is not computed rateably,

and it is uncertain when the grantor may be called upon to pay

the whole of it. [Ke was then stopped.]

A. T. Lawrence did nut reply.

Bkett, M. E. The Bills of Sale Act (1878) Amendment Act,

1882, will give rise to many discussions on questions of law : its

provisions have been drawn witli stringency against the holders

and the takers of bills of sale. Whatever may be thoilght of the

wisdom of this legislation, I feel myself bound to come to the

conclusion that the ol)ject of the statute was twofold: first, that

the l)orrower should understand the nature of the security which

he was about to give for the debt due from him ; and, secondly,

that a creditor upon merely searching the register should be able

to understand the position of the borrower, and should not be

compelled to go to a solicitor in order to get counsel's opinion as

to the meaning of a security already created by the borrower.

These objects are carried out by s. 9, which requires that bills of

sale shall, as nearly as possible, be in the form given in the sched-

ule ; that form is very simple, and an intending creditor has the

opportunity of ascertaining how far he ought to trust the borrower,

and he need not take advice as to the document before him. The

legislat\ire intended that the loan of money upon the security of

a bill of sale shall be a simple transaction; a bill of sale given by

way of security for the payment of money shall be void

[* 540] against * all the world, even as against the grantor, if it does

not comply with the provisions of s. 9. That enactment

provides that a bill of sale shall be " in accordance with the form



K. C. VOL. \.j BILL UF SALE. 115

No. 9. — Davis v. Burton, 11 Q. B. D. 540, 541.

in the schedule." Tliat must mean that every bill of sale shall be

substantially like the form in tlie schedule. Nothing substantial

must be subtracted from it, and nothing actually inconsistent must

be added to it. The real principle of the form is that whatever

may be the consideration for the sum of money secured by the

bill of sale, a fixed sum shall be stated therein in figures and

in direct terms, and that sum with rateable interest thereon

shall be recovered by the holder ; that interest shall be calculated

up to the time when the sum mentioned as the principal amount

shall be. called in. The grantee must not attempt to alter the

sum secured, and nothing must be added to it except by way of

rateal)le interest. The statute does not prevent payment of the

principal sum by instalments together with interest from time to

time falling due; and at the time of paying each instalment inter-

est at the agreed and named rate may be added. And I do not

think chat the statute prevents the payment of interest by instal-

msnts becoming due at fixed periods. But if upon failure to pay

the first instalment the whole of the interest, which the grantee

is ultimately upon performance of tlie contract to receive, becomes

immediately payable, the bill of sale would, I think, be contrary

to the form in the schedule of the Act ; for interest is payable

upDU njoney only so long as it is due, and it is contrary to the

nature of interest to make it payable before it is due, on the ground

tliat a condition has not been performed, or because a certain event

has happened ; that is an alteration of, and a departure from the

form given in the schedule to the Act. There is, therefore, a blot

upon the bill of sale bsfore us ; for upon breach of the covenants, it

may be immediately after the execution of the bill of sale, the sum
secured may be altered into a larger sum by means of what is

cilled "capitalised interest:" in truth, it is not interest at all,

because the holder of the bill of sale may at any time repay liim-

self the £300 and take the £180 besides. The effect of the pro-

visions is that upon Ijreach of any of the covenants he sliall be

paid those two amounts in full. This consideration is alone suffi-

cient to uphold the judgment of the Queen's Bench Division.

And I * think the other blot pointed out by Cave, J., [* 541]

fatal ; it was intended by the parties to the bill of sale to

allow the grantee to seize in a manner not permitted by the statute.

There may be further blots upon this bill of sale, but as it is un-

necessary to decide upon them, I think it better not to express
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any opinion as to them. The judgment of the Queen's Bench

Division must be affirmed.

LiNULEY, L. J. I am of the same opinion. The questions to

he decided are : first, what is the true construction of the statute ?

and, secondly, does this bill of sale conform to it ?

The material sections of the Act for us to decide upon are the

7th and 9th ; a bill of sale is rendered void by s. 9, unless it is in

the form given in the schedule. A^arious kinds of forms of bills

of sale exist ; but the legislature has fixed upon, one form, and

every bill of sale must be " in accordance w^ith " it. When we
look at the form given by the statute, we see what it contains : it

is framed with reference to s. 7. A better precedent might have

been adopted ; but the provisions of the statute must be worked

out by courts of law. The bill of sale before us has the vice of

asking for too much. It allows the grantee to seize under circum-

stances under which the Act does not permit him to avail himself

of his security ; the form and the provisions of this bill of sale

render s. 7 of the statute nugatory. That is the real and fatal blot

in the claimant's case, and it is one which he cannot do away with.

Fry, L. J. I ain of the same opinion. The meaning of s. 9 is

that every bill of sale which is not substantially " in accordance

with the form in the schedule," shall be void. The schedule pro-

vides that the grantor shall assign his chattels subject to redemp-

tion upon payment of a fixed sum and interest thereon. The

interest secured by every bill of sale must be rateable, otherwise

there will be a variance in substance from the form given in the

schedule. That form allows the rate of interest to be such as

may be agreed upon ; but whatever the amount may be, the

interest must be rateable ; in tlie bill of sale befoie us the in-

terest is in one sense rateable, but, if a breach of the cove-

[* 542] nants is * committed, the rate is varied because the whole

amount becomes immediately payable. The legislature has

provided for two purposes that the rate of interest must be ascer-

tained : iirst, that the liorrower may be protected; secondly, that

publicity may be given so that persons dealing with the borrower

may know wliat rate of interest he is l)oun(l to pay. A fixed sum
by way of interest may be lawful. The argument for tlie claimant

oviilooks the fact that the legislature intended to make all bills of

sale rci til in in iheir terms, and therefore that certainty is very

mateiiiil in d'.awing bills of .sale; but this bill of sale leaves it
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uncertain at what time the grantee may become entitled to the

whole of tlie capitalised interest. This is not a case to which the

maxim applies, Id certuin est quod certitni reddi 'potest. Then is

the bill of sale contrary to the provisions of s. 7 ? That section

applies to all bills of sale under the Act. It is said that the pro-

vision, which causes the money to become due upon failure to

produce the receipts, is lawful. The suggested mode of construing

s. 7 opens the door to the insertion of every clause which it was

intended to exclude ; the bill of sale before us sins against s. 1,

sub-s. 4, because it enables the grantee, who has lent the money,

to seize the goods upon a failure to comply with a verbal demand

for the production of receipts for rents, rates, and taxes, and this

is a stipulation which is impliedly forbidden by sub-s. 4. It is

said that this is only a covenant for the maintenance of the secu-

rity, and is therefore good within sub-s. 1, which allows the goods

to be seized whenever the money secured by the bill of sale is

due ; but a covenant of that kind cannot be good, if it is prohibited

by the legislature. The goods cannot be seized under sub-s. 1,

upon the plea, that the money is due owing to a failure to perform

a covenant which is unlawful. Tlie covenant which I have men-

tioned is bad, because it alters the relation between the parties

which the legislature intended to allow. The legislature has

declared that a covenant of this kind shall be void, and the parties

cannot alter the effect of the Act of Parliament. The provision

that the money shall become due upon the failure to comply witii

an illegal covenant is bad, and cannot be supported under sub-s.

1. Several other objections may perhaps be raised ; but as

to these I say nothing. The bill of sale before us sins

* against ss. 7 and 9, and therefore the judgment of the [* 543]

Queen's Bench Division was right and us*' be attirmed.

Judgment affirmed.

Thomas v. Kelly.

58 L. J. Q. B. f.r.-:4 (s. V. 1.". App. fas 489; 60 L. T. 114; o7 W. W. .3.W).

Bill ofSale.— A.^signmcnl of (ifter-.Acquired Chatleh.— Slalntori/ For/n.—• Xiilh'lj/.

A bill of sale given by WMy of security for the payment of money piu'itorted

to assign certain chattels specifically described in the schednle lln'rclo. to-

gether with all other chattels the property of the grantor then in oi nhont

certain premises, and also all chattels which nii;;ii( during (lie eonlinnanee of

the security be in or about tlie same or any other premises of (lie grantor :
—
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Held, by the House of Lords, affirming tlie decision of tlie Court of Ap-

peal, that it is an essential feature of the statutory form of bills of sale, under

the Act of 1882 (do & 46 Vict. c. 43j, that all the chattels assigned should be

described in the schedule, and that the bill of sale in question was void in tola

under the 9th section of the Act, for non-compliance ^Yith the form in that

re.spect.

[67] Tliis was an appeal from a decision of the Court of Appeal,

reported sub nom. Kelly v. Kdlond, 57 L. J. Q. B. 330 ; 20 Q.

B. D. 569, wliicli affirmed one of a Divisional Court.

By a bill of sale, Kellond assigned to the appellant, by way of

security for the payment of a certain sum of money and interest,

all the chattels specifically described in the schedule, together with

all other chattels and tilings, the property of the mortgagor, then

in and about certain premises. And also all chattels and things

which might at any time during the continuance of the security be

in or about the same or any other premises of the mortgagor (to

which the said chattels or things or any part thereof might have

been removed), whether brought there in suhstitntion for, or

renewal of, or in addition to, the chattels and things thereby

assigned.

The respondents recovered judgment from tlie grantor, and in

execution thereof some of the chattels comprised in tlie bill of sale

were seized by the sheriff of Middlesex. The appellant thereupon

claimed the chattels, and the sheriff interpleaded. The proceed-

ings were transferred, under section 17 of the Judicature Act, 1884,

to the Marylebone County Court. The apjiellant abandoned all

claim to goods not specifically described in the schedule to the bill

of sale.

The County Court Judge held the bill of sale void under sec-

tion 9 of the Bills of Sale Act, 1882. His decision vras affirmed by

the Divisional Court, but leave to appeal was given. Tlie Court of

Appeal affirmed the decisions of the Courts below.

A preliminary question was now raised, whether any appeal lay

from the Divisional Court. It was contended for the respondents

that the right to ajipeal had been taken away by the Appellate

Jurisdiction Act, 1876 (39 & 40 Vict. c. 59), s. 30. On the other

side, Crush v. Turner, 47 L. J. Ex.639 ; 3 Ex. D. 303, was relied

upon, and it was pointed out that in that case, and in The Man-

chester, Shefp eld ^ and Lincoln silire Railway Co. v. Brown, 53 L. J. Q.

B. 124; 8 App. Cas. 703, and Tlie Great Western Railway Com-
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panij V. Bunch, 57 L. J. Q. K 361 ; 13 App. Gas. 31 ;
"Carrier,"

No. 15, post, appeals were carried to the House of Lords and there

decided, the (|uestioii of jurisdiction, however, not liaving been

raised.

The Lords were of opinion that Crush v. Turner was rightly de-

cided, and the appeal was ordered to be argued on the merits.

Sir H. Davey, Q. C, and Jelf, Q. C. (W. H. Clay and C. C. Scott

with them), for the appellant. The decision of the Court of Appeal

practically strikes sections 4, 5, and 6 out of the Act of 1882, for it

is impossible to give effect to those sections if the schedule is to

describe specifically all that is assigned. Ex parte Jardine,'h.Vv.,

10 Ch. 322 ; 44 L. J. Bankr. 58, and Witt v. Banner, 56 L. J. Q. B.

550 ; 57 L. J. Q. B. 141 ; 19 Q. B. D. 276 ; 20 Q. B. I). 114. It is

enough if there is a substantial compliance with the form so far as

It is applicable. Roljcrts v. Boherts, 53 L. J. Q. B. 313 ; 13 Q. B. D.

794. A bill of sale is none the less in accordance with the form if

it contains additional matter not included in the form but neces-

sary to convey effectually that which the Act says may be con-

veyed. ^,';^;(rr<(; Stanford, In re Barter, 55 L. J. Q. B. 341; 17

Q. B. D. 259, was wrongly decided. It lays down an incorrect

canon of construction and carries it to extravagant lengths. Sec-

tion 4 contemplates the schedule not containing a description of

substituted chattels. One section of an Act cannot repeal another.

Castrique v. Payc, 13 C. B. 458 ; 22 L. J. C. P. 145. The whole Act

must be read, and a construction adopted which gives reasonable

effect to all its provisions. It was clearly intended that

* substituted fixtures, &c., should pass by a bill of sale (sec- [* 68]

tion 6, sub-section 2). Such chattels must, therefore, be

put either in the liody of the deed or in the schedule. As tliey do

not admit 'of specific description the body of the deed is the proper

place for them.

Lumley Smith, Q. C, and Bose-lnnes, for the respondents. "What

is meant by saying that a bill of sale must be "in accordance

with " the statutory form ? Two interpretations were suggested in

E.r, parte Stanford, and if either be adopted, this bill of sale is bad.

FuY, L. J., held that absolute uniformity of form was made; com-

pulsory, except so far as a variation is allowed by the words in

italics. The other members of the Court thought that any form

would l)e sufficient which had the same legal effect as the statutory

form. One object of the Act was to protect borrowers ; hence it
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should he construed strictly against lenders. Davis v. Burton,

No. 9, p. 112, ante; 11 Q. B. D. 537 ; 52 L. J. Q. 11 636; Ex parte

Parsons, 55 L. J. Q. B. 137; 16 Q. B. 1). 532 ; In re Williams, 53

L. J. Ch. 500 ; 25 Cli. I). 656 ; and Melville v. Stringer, 53 L. J. Q.

B. 482 ; 13 Q. B. D. 392.

[The Lord Chancellor. The form requires paj-ment l»y equal

instalments. Is this obligatory ?]

The contrary has been held in /?«• re Cleaver, 56 L. J. Q. B. 197
;

18 Q. B. D. 489 ; In re Morritt, 56 L. J. Q. B. 139 ; 18 Q. B. I). 222
;

and Fui-her v. CoU, 56 L. J. Q. B. 273 ; 18 Q. B. 1). 495.

The object of requiring a schedule was that any one should be

able to see at a glance what were the goods assigned. The legal

conveyance and the inventory were to be kept distinct.

As to the effect of an assignment of after-acquired property, see

Culh/cr V. Isaacs, 51 L. J. Ch. 14; 19 Ch. 1). ;)42
; and Joseph v.

Lyons, 54 L. J. Q. B. 1 ; 15 Q. B. D. 280.

Levy V. PolacJc, 52 L. T. 551, was also referred to.

Jelf, Q. C, in reply, as to the interpretation of inconsistent pro-

visions in a statute, cited Ehhs v. Boulnois, L. li., 10 Ch. 479 ; 44

L. J. Ch. 691 ; and Pretty v. Solly, 26 Beav. 606 610.

Cur. adv. vidt.

The Lord Chancellor (Lord Halsbury). I cannot say that

any construction of this obscure statute seems completely satisfac-

tory or gives an adequate solution to all the difficulties suggested

in the argument. I certainly do not myself mean to express any

opinion upon the numerous cases which have been brought under

review, except so far as may be necessary to determine this case.

I do not think it can be seriously doubted that the statute did

intend to make void absolutely, and not merely against all but the

grantor, every bill of sale given by way of security for money, un-

less made in accordance with the form in the schedule to the Act.

Some faint effort was made in the argument to suggest that the

word " void " in section 9 must be read as a repetition of the same

word in sections 4 and 5, and that, therefore, we must by con-

struction add the words "except as against the grantor." That

such a construction would involve the necessity of adding words,

and that it would involve the necessity of supposing that the

Legislature meant to express the same thing in the same statute

by two wholly different sets of phrases, would be enough to con-
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deiun it as untenable. But whatever else is obscure in the statute,

this is plain, that it did intend to place a restriction upon the form

of a bill of sale; that it did intend to make some departure from

form fatal to the bill of sale which should contain it.

Further, I think that the 9th section must be construed to enact

not only what a bill of sale mu;-t contain, but also what it must

not contain ; so that the statute must be understood to have pro-

liibited bills of sale of personal chattels as security for

money to which the form given by the * statute is not [* 69]

appropriate. It is, however, true that the form given is so

far elastic that the statute does not make every word imperative,

but provides that no form shall be permitted except one made " in

accordance with the form in the schedule." The degree of latitude

involved in these words it would be difficult, perhaps impossible, to

define. It is, in my view, only necessary to apply them to the con-

crete case, and applying the test of the statute as a test to see

whether the bill of sale challenged is within or without the line

prescribed by the statute.

No one, of course, can be insensible to the difficulties so acutely

pressed upon your Lordships by both the learned counsel who
argued the case for the appellant; and undoubtedly the only an-

swer that I can find is that suggested by Lord Justice Fry ; and

that answer has this to recommend it, that if adopted it does give

a meaning to each part of the statute, and that the distinction be-

tween the body of the deed and the schedule is one well warranted

by a comparison of the wording of the 4th, 5th, and 9th sections,

in which certainly the bill of sale is distinguished from the sched-

ule to which the earlier sections refer.

I own I have had great difficulty in dealing with the second

sub-section of section 6. It undoubtedly seems to indicate that

goods not capable of specific description, and to be afterwards sup-

plied, may nevertheless be so included in the security as yet not to

make the bill of sale void. But if one supposes the assignment to

be of all such goods as are the subject of the proviso in question,

and that in the schedule they were properly described, but added

thereto were the words which give rise to the argument,— namely,

such goods as should be in substitution thereof, — the form of the

deed would be in accordance with the statute, though tlie schedule

should contemplate substituted articles.

I have come to the conclusion, not without great dilficultv, that
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it is possible to suppose a present assigiiineiit to apply to goods

properly described as presently existing goods, but which, when

one looks to the schedule, one finds are, nevertheless, not presently

assigned, but are to be substituted for them. It is to be observed

that the 4th and 5th sections are only referred to in tlie sixth, and

the statute must be supposed to have some meaning in this specilic

reference.

Applying the principles I have suggested, there can be no diffi-

culty in the decision of this case. An essential condition of the

deed appears to me to be a present assignment of goods capable of

specific description and present assignment (see definition in the Act

of 1878). It is obvious that a bill of sale which purports to assign

after-acquired property, whether in the form of a covenant (its true

legal effect), or as stated specifically in words as part of the security,

is not in accordance with the " form," and therefore void. I doubt

whether the reason wdiy it is void is adequately given when it is

said that such property is incapable of specific description. I think

it also introduces a covenant not in accordance with the form
; and

the form is here, in my judgment, intended to l.)e exhaustive of

what may or may not be included in such a deed.

This bill of sale purports to assign all the chattels specifically

described, and then " all other chattels and things, the property of

the mortgagor, now in and about the premises known as 119 Shir-

land Eoad, Paddiugton, in the county of Middlesex. And also all

chattels and things which may at any time during the continuance

of this security be in or about the same or any other premises of the

mortgagor (to which the said chattels or things or any part thereof

may have been removed), whether brought there in substitution

for, or renewal of, or in addition to the chattels and things hereby

assigned by way of security for the payment of the said sum of

£40, and interest thereon at the rate of sixty per cent, per annum."

It would be impossible to imagine words apparinitly more design-

edly contrived to sweep up everything of which the mortgagor

might at any time thereafter become possessed. It appears to mo
that, whatever else was permitted by the bills of sale contemplated

by the statute, it never could have been intended that words so

wide, whatever legal effect mav be o;iven to such words, could have

been permitted so as to render it possible for a lender of money

to have a claim against all future property, either on the

[* 70] premises upon which the assigned * goods then were, or on
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any other premises upon which those goods, or any part of them

might thereafter be,— any goods, not only in substitution for or

renewal of, but in addition to any goods that the mortgagor was

then possessed of. I have therefore no difficulty whatever in say-

ing that this bill of sale is absolutely outside the limit of interpre-

tation which can be properly given to the language in the form

prescribed by the statute, and consequently in holding that this

bill of sale is void. I accordingly move your Lordships that the

order appealed from be affirmed, and that this appeal be dismissed,

with costs.

Lord FiTzG-EKALi). The bill of sale on tlie validity of whicli your

Lordships are called on now to decide, has written thereon a sched-

ule containing an inventory of some, but not all, " of the personal

chattels comprised in it," and though objections have been raised

to that schedule on the allegation that in some particulars it is

insufficient, yet we assume for the purposes of the present case

that, so far as it extends, the personal chattels " are specifically

described in the said schedule." The instrument, however, pro-

fesses to assign other goods not described in the schedule,

—

namely. No. 1, in the passage which the Lokd Chancellok has

just read, "all other chattels and things, the property of the mort-

gagor, now in and about the premises known as 119 hShirland Road,''

and No. 2, which may be called an attempt to assign after-acquired

property, — "and also all chattels and things which may at any

time during the continuance of this security be in or about the

same or any other premises of the mortgagor (to which the said

chattels or things or any part thereof may have been removed),

whether brought tliere in substitution for, or renewal of, or in ad-

dition to, the chattels and things hereby assigned by way of security

for the payment of the said sum of £40 and interest thereon at

Ihe rate of sixty per cent, per annum." The schedule does not in-

clude any description of the personal goods comprised in No. l,and

does not, and it obviously could not, give any specific description

of the subjects which might come within No. 2 as after-acquired

property.

AVe assume for the purposes of the present decision that if it had

not been for the assignment in the bill of sale of Nos. 1 and 2, the

instrument and the schedule to it would have 1)een sufficient within

the provisions of section 9 of the Act of 1882, and the bill of sale

in accordance with the form t'iven in the schedule to that Act.
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The question is whether those additional matters which are not

to be found in the statutable form render it invalid as not being

" made in accordance with the form in tlie schedule."

Thirty-four years have elapsed since the passing of the Act of

1854. It was amended by the Act of 1866, and the two were re-

pealed by the Act of 1878, which is still the leading Act, though

altered and amended in some particulars by the Act of 1882. The

title and preamble of the Act of 1854, carried on as they are by the

subsequent Acts, still afford some light. The whole code is designed

to prevent frauds on creditors (that is, the public), and also to pro-

tect the borrower from the exercise of oppressive powers on the

part of the lender.

The Act of 1854 seems to liave dealt only with bills of sale of

existing goods capable of being seized and taken possession of, and

wliich might be the subjects of " ostensible ownership." It does

not seem to have contemplated that a bill of sale as such could

apply to goods not in existence, and which might never exist. The

definitions in that Act of " bills of sale " and " personal chattels,"

and the exclusions from these definitions, lead to that conclusion.

The definition of " bill of sale " in the Act of 1878 is very large,

and intended to meet the devices by which the previous Acts had

been evaded ; but, according to judicial decision, it was interpreted

to include as bills of sale instruments which, departing from the

old simplicity of the common law, professed to assign after-acquired

property. The amending Act of 1882 was probably intended, mic?-

alia, to limit the evils arising from attempts to bind future-acquired

property.

The bill which eventuated in the Act of 1882 received the most

critical consideration from the most capable men uf tlie day, both

in 1881 in the House of Commons, and in 1882 in select

[*71] committees of both * Houses of Parliament, aided by the

answers to a circular sent to Judges and Kegistrars as to

the operation of, and defects, if any, in the Act of 1878. It was

apparently intended to put an end to the almost interminable legal

controversies which liad arisen on the previous Acts. The Act of

1882 has not had in the latter respect the effect which the Legis-

lature intended.

We have now to consider some of the provisions of that Act, It

is an amending Act, and, so far as is consistent with the tenor thereof,

is to be construed as one with the principal Act (the xVct of 1878).
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' The expression ' bill of sale ' is to have the same meaning as in

the Act of 1878 except as to bills of sale or other documents men-

tioned in section 4 of the Act of 1878, which may be given other-

wise than by way of security for the payment of money," to which

the provisions of the Act of 1882 are not to apply. It leaves such

instruments to the Act of 1878 ; the Act of 1882 is not to apply to

them.

We thus see that the provisions of the Act of 1882 which your

Lordships have now to interpret are limited to the ordinary and

simple transactions of every-day life specified in section 9. A sale

of good^, a grant or mortgage of goods, could at common law be

effected without writing; but it should be accompanied by pos-

session ; and an assignment of non-existent property, that is, of

property which miglit or might not be acquired in the future, was

aL common law inoperative ; but if for value, it was in equity

regarded as a contract, of which specific performance might be

enforced when, if ever, the thing came into actual existence.

The bill of sale before your Lordships is one " made by w^ay of

security for the payment of money,'' which section 9 declares " shall

be void unless made in accordance with " the statutable form. The

bill of sale is to be Ijetween the parties directly,— that is to say,

between on the one hand the borrower, and on the other the lender
;

and the " form " seems to have been intended to attain, first, cer-

tainty and simplicity ; secondly, the statement of the consideration,

a sum in moneys numbered and (reading the language of the form)

" now paid to " the grantor, the receipt of which the grantor thereby

acknowledges ; thirdly, that the assignment is confined to the chat-

tels and things specifically described in the schedule thereto an-

nexed ; fourthly, that it shall be by way of security for the same

sum then advanced, with interest at a specified rate, to be repaid to

the grantee with the interest then due by equal payments on fixed

days ; fifthly, the insertion of the terms which the ]iarties have

agreed to for the maintenance of the security or its defeasance

;

and sixthly, the incorporation by reference of the provisions of sec-

tion 7 which restrict the right of the grantee to take possession.

Does the bill of sale before your Lordships conform to the pro-

visions of the statute ? Is it in accordance with the " form "
? I

do not think that the Legislature intended by the words " in ac-

cordance " a literal conformity with the statutable form of the bill

of sale. I adopt the view of Lord Justice Bowen, that it is suffi-
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cieiit if the bill of sale is substantially in accordance with, and does

not depart from, the i)rescribed form in any material respect.

I concur in the opinion expressed by the noble and learned Lord

on the woolsack (and on this 1 have never had any doubt), that

this bill of sale is not in conformity with the statute, and varies

from the "form" in material and substantial particulars,— I have

already alluded to them, and the noble and learned Lord has stated

them in detail. The lesult follows that it is void against all

parties.

In Ex 'parte Stunfurd Lord Justice BowEN, in laying down a rule

of construction as the judgment of the whole six Judges of the

Court of Appeal, says :
" A divergence only becomes substantial or

material when it is calculated to give the bill of sale a legal conse-

([uence or effect either greater or smaller than that which would

attach to it if drawn in the form which has been sanctioned ;
" and

he adds :
'• We must consider whether the instrument as drawn

will, in virtue either of addition or omission, have any legal effect

which either goes beyond or falls short of that which would result

from the statutory form." That he states to be the rule of con-

struction. I would hesitate to criticise a proposition coming

[* 72] from a tribunal so * important and so weightily constituted.

I am not now called on to do so ; nor shall I say more than

that I am not now to be taken as adopting in all its terms that

rule of construction as affording an inclusive as well as an exclu-

sive test.

As to the question whether the general words of section 9 are to

be restrained by the language of sections 4 and 5, I have only to

say that I agree with your Lordships and with the reasoning of

Lord Justice Fey in the present case, and I can add nothing to

what the learned Lord Ji'STIce has there so well said.

The bill of sale in the present case is on a printed form, and con-

tains in print the passages which have raised the objection. It

seems like a sweep net adopted after the decision in Roherts v.

Roherts in 1884; but now the decision of the Court of Appeal in

this case, affirmed by your Lordships, prohibits in effect the assign-

ment of future-acquired property in bills of sale coming within

section 9 of the Act of 18S2 ; and I may add that it accomplishes

a most desirable result.

Lord Macnaghten. To say that the Bills of Sale Act (1878),

Amendment Act, 1882, is well drawn, or that its meaning is rea«
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sonalily clear, would be to affirm a proposition to which I think

few lawyers would subscribe, and which seems to be contradicted

by the mass of litigation wliich the Act has produced, and is pro-

ducing every day. For my own part the more I have occasion to

study the Act, the more convinced-I am that it is beset with diffi-

culties which can only be removed by legislation.

At the same time I cannot help thinking that some of the puz-

zles which were prssented in the course of the argument disappear

if the scope of the Act is steadily kept in view.

The Act of 1SS2 'as well as the Act of 1(S78) is concerned

only with assurances of personal chattels. The expression " per-

sonal chattels " is strictly defined in the Act of 1878. The

Act says :
" The expression ' personal chattels ' shall mean goods,

furniture, and other articles capable of complete transfer by

delivery, and (when separately assigned or charged) fixtures and

growing crops." Then follows an enumeration of things which,

subject to one exception in the case of trade machinery, are

not included in the expression "personal chattels." The Act

of 1882 adopts the definition in the earlier Act, but deals with

it in certain particulars by way of explanation oi' modification.

As regards growing crops, it explains, with perhaps unnecessary

caution, that the expression is confined to crops actually growing

at the time when the bill of sale is executed; as regards fixtures

separately assigned or charged (with which the Act couples plant

and trade machinery), it seems to extend the definition of personal

chattels to fixtures, plant, and trade machinery used in, attached

to, or brought upon any land, factory, or other place, in substitu-

tion for any of the like fixtures, plant, or trade machinery specifi-

cally described in the scliedule to tlie bill of sale. This appears to

be the meaning of the Act, because section 4 clearly imports that

a bill of sale to which the Act of 1882 applies may " have effect
"

in respect of the chattels mentioned in section 6, sub-section 2.

That can only be if such chattels are brought into the category of

personal chattels as d'^fined by tlie Act.

Notwithstanding a remark made by Lord CHKL^iSFortD in JToIroi/d

v. Marshall, 10 H. L. Cas. 191, 227; 38 L. J. Ch. 193, 198, wliirli

obviously was not required for the decision of the case, I am dis-

posed to think that the expression "ca])able of complete transfer

by delivery" means capable of sucli transfer at the time when the

bill of sale is executed. That was the v'-^'w of the Divisional Court,
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consisting of the present Master of the Eolls and Mr. Justice

Archibald, in Brantom v. GriffiU, -45 L. J. C. P. 588; 1 C. P. D.

349. The Master of the Polls there said :
" The Act "— it was

tlie Act of 1854 — " only applies to things which, at the moment
when the bill of sale is given and the provisions of the Act are to

be applied to it, might be delivered to the assignee, and are not,

but are left in the enjoyment of the assignor." Mr. Justice

[* 73] Archibald concurred. " The application of the statute," * he

said, " must be limited to articles of which possession could

have been given to the vendee, and which are capable of removal."

I am the more inclined to adopt this view of the meaning of the

expression " capable of complete transfer by delivery " because

the decision in Braiitoia v. Grifits, which was given in 1876, was

standing unchallenged when the Act of 1878 was passed, and must

have engaged the attention of the framers of that Act.

If this view be correct, the definition of " personal chattels " ex-

cludes future or after-acquired chattels, for the simple reason that

they are not capable of transfer by delivery.

Under the Act of 1878, an assurance of things not within the

description of personal chattels, as defined by the Act, was none

the better for being in a registered bill of sale. On the other hand,

a bill of sale under the Act of 1878 was none the worse for includ-

ing in its terms an assurance of things not coming within the

definition of personal chattels.

The question on this appeal is, whether under the Act of 1882 a

bill of sale is void which includes in the body of the instrument an

assignment of future or after-acquired chattels, as well as an as-

signment in general terms of existing chattels in or about the

mortgagor's premises other than those specifically described in the

schedule. In the present case the future or after-acquired chattels

do not seem to be within the protection of section 6. But, in my
view of the Act, nothing turns upon that circumstance.

The Act gives a form of bill of sale, and declares that " a bill of

sfile, made or given by way of security for the payment of money

by the grantor thereof, shall be void unless made in accordance

with the form in the schedule to this Act annexed " (section 9).

This section seems to me to deal with form, and form only. So

purely is it, 1 venture to think, a question of form that I should be

inclined to doubt whether a bill of sale would not be void which

omitted the proviso referring to section 7, though I cannot see that
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llie omission would alter the legal effect of the document in the

slightest degree, or mislead anybody It has been held—^and I

tliink rightly— that section 9 does not require a bill of sale to be

a verbal and literal transcript of the statutory form. The words

of the Act are, "in accordance with the form," not " in the form."

But then comes the question, Wlien is an instrument, which pur-

ports to be a bill of sale, not in accordance with the statutory form ?

Possibly when it departs from the statutory form in anything which

is not merely a matter of verbal difference. Certainly I should say,

when it departs from the statutory form in anything which is a

characteristic of that form. Now it seems to me that if there is

any one thing which is plainly and obviously a characteristic of

the statutory form it is this : that in the body of the instrument

there is no substantive description of the things intended to be as-

si'Tued. Foliowingj the directions contained in section 4, the statu-

tory form relegates to a schedule the description of the personal

chattels intended to be comprised in the bill of sale.

It probably would not be difficult to suggest reasons, more or less

satisfactory, why the Legislature should require an inventory of the

personal chattels comprised in a bill of sale, and require that in-

ventory to be contained in a schedule. It is convenient to have

the things which are the subject of assignment specified in a list,

so that one may see at a glance what is and what is not included.

Besides, it has become very much the practice to use printed forms

of bills of sale. An illiterate person might naturally take it for

granted that everything that was in print was right ; and then he

might afterwards find himself bound to terms which were never

really brought to his notice, especially since the Act of 1882 has

repealed the provision requiring the attestation of a solicitor, and a

certificate l)y the solicitor that he had explained the effect of the

bill of sale to the grantor. However that may be, whatever reasons

may have influenced the Legislature, it seems to me clear that the

Act of 1882 does require that the schedule to a bill of sale shall

contain, and that the body of the bill of sale shall not contain, a

description of the personal chattels comprised therein.

There was a very formidable argument * urged on behalf [* 74]

of the appellant against this vitnv, which it is impossible to

pass over in silence. It was to this effect : section 4 does not

avoid a l)ill of sale as against tlie grantor in respect of personal

chattels not specifically described in the schedule. Section 5 does

VOL. v. — 9
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not avoid a bill of sale as against the grantor in respect of personal

chattels specifically described in the schedule, of which the grantor

was not tlie true owner at the time of the execution of the bill of

sale. Such assiguments are therefore permissible as against the

grantor in a bill of sale. Eoom, then, must be found for them

somewhere,— either in the schedule or in the body of the instru-

ment. You cannot put them in the schedule if you follow the

statutory form. Besides, the body of the deed is the natural and

proper place, it was said. If the statutory form does not make pro-

vision for including that which may be lawfully included, you must

adapt the f(jrm to meet the particular case. That, it was urged, was

common sense. This, I think, was the substance of the argument.

For the present purpose it is only necessary to determine that the

description of all the chattels intended to be comprised in a bill of

sale must be found in the schedule.

I desire not to be understood as expressing an opinion on any

ipiestion not immediately and directly before the House. But I

am inclined to think that the difhculty suggested is more apparent

than real, and that the range of the exceptions in sections 4 and 5

is extremely limited. The Act, as I have said, deals only with

personal chattels as defined by the Acts of 1878 and 1882. That

definition, if I am right, excludes from the category of personal

chattels future or after-acquired chattels, except in tlie one case

mentioned in sub-section 2 of section 6 ; chattels falling within that

case are referred to in section 5 as " specifically described," though

the description of such chattels cannot be made more specific than it

is in section 6, except that the articles for which they may be sub-

stituted would of course be specified. The Act, therefore, seems to

recognize the description in section 6 as a specific description. It

seems to follow that chattels which come under the description

contained in section 6 would find their proper place in the schedule.

The other personal chattels referred to in section 5, of which the

grantor may not be the true owner, must be chattels actually in

existence, in reference to which the expression "true owner" is

more appropriate than to things of which there can be no owner,

true or apparent. They are, therefore, certainly capable of being

specifically described. They, too, would find their place in the

schedule. The exception in section 4 only extends to personal

chattels which admit of specific description, but by some mistake

or inadvertence are not so described. The schedule seems to be
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the proper place for them. Whether a bill of sale, overladen in its

schedule with a description of things for which the statutory form

lias no room, and for which the Act makes no provision, would or

would not be held to be in accordance with the statutory form, is

a matter on which I express no opinion.

The explanation I have offered may possibly be a solution of the

difficulty on which the argument of the learned counsel for the ap-

pellant was mainly founded. There may be other explanations. But

even if the difficulty should seem insoluble, that circumstance would

not, in my opinion, authorize a departure from the comparatively

clear provisions of the Act in regard to the form of the bill of sale.

For the reasons I have given I concur in thinking that the

appeal ought to be dismissed.

Order appealed from ajfirmed, and appeal dismissed with

costs.

ENGLISH NOTES.

The object of section 9 of the Bills of Sale Act 1882 is that every

bill of sale given by way of security should be a simple transaction, so

that the borrower may understand the nature of the security, and a cred-

itor may know the borrower's position on merely searching the register.

To attain compliance with the spirit of the section, a bill of sale must

conform substantially, though not literally, with the schedule to the

Act. In Ex parte Stanford, la re Barber (C. A. 1886), 17 Q. B. D. 259,

."i5 L. J. Q. B. 341, 54 L. T. 894, 34 W. R. 287, 507, the full Court of

Appeal laid down the test, that a bill of sale conforms to the schedule

when it produces not merely the like effect, but the same effect, — i. e.,

the legal effect, the whole legal effect, and nothing but the legal effect,

which it would produce if cast in the exact mould of the schedule.

Analyzing the chief features of the statutory form, they appear to be

as follows :
—

1. The Parties. The grantee must be named and described so as to

be easy of identification without the aid of extrinsic evidence; and pay-

ment should be secured to the grantee. Debts due to several persons

should not be joined— even under cover of a further advance by all

the creditors with a separate covenant of payment to each. Thus,

where a bill of sale was made between the mortgagor and four sets of

mortgagees, to secure different sums owin<^ to each, and a further ad-

vance by them all, the grantor covenanting separateh' with eacli mort-

gagee to pay on demand the sum owinc^ to each mortgagee, power being

given to the mortgagees to realise the security in default; tlie bill of
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sale was lu'ld void for deviation. Melville v. Stringer (C. A. 1884), 13

Q. B. D. 392, 53 L. J. Q. B. 482, 50 L. T. 774, 32 W. R. 890.

2. The Consideration. As to the true statement of the consideration,

see J^fos. 7 & 8, pp. 99, 104, (otfe, aud notes p. 108, ante.

3. The assignment of tlie chattels specifically described in the

inventory.

Onl}' personal chattels must be assigned. If anything else — for

instance, a leasehold interest — is assigned with personal chattels, the

bill is void for departure. Cochrane v. Entwistle (C. A. 1890), 25

Q. B. D. 116, 59 L. J. Q. B. 418, 02 L. T. 852. 38 W. R. 587.

An inventory, with s[)t'citic descriptions of the goods assigned, must

be annexed to a bill of sale. A description will be considered suffi-

ciently specific when it makes the chattels assigned distinguishable

from other chattels of the same class. This will depend on the special

circumstances of each case. A description insufficient for tlie ordinary

stock of a tradesman maybe specilic enough for chattels belonging to a

private householder. Thus a description of chattels as " roan horse

' Drummer,' brown mare and foal, three rade carts," w^as held sufficient,

the grantors having no other articles of the same description at the

time of executing the bill of sale. Hickley v. Greenwood (1890), 25

Q. B. D. 277, 59 L. J. Q. B. 413, 63 L. T. 288, 38 W. R. 686. Descrip-

tion by numbers will not do when the grantor may have other articles

of the same class. For instance, "450 oil paintings in gilt frames,

300 oil ])aintings unframed, 50 water colours in gilt frames, 20 water

colours unframed, 20 gilt frames," was held to be an insufficient de-

scription of a trader's stock in trade. Witt v. Banner (C. A. 1887), 20

Q. B. D. 114, 57 L. J. Q. B. 141, r,S L. T. 34, 36 W. R. 115. In Car-

penter V. Been (C. A. 1889), 23 Q. B. D. 566, ''21 milch cows" was

held by a majority of the Court, an insufficient description.

The chattels assigned should be capable of specific description, other-

wise the bill of sale is void. TJionias v. Kelly, No. 10, p. 117, ante;

lladden, Best & Co. v. Oppeyiheim (1889), 60 L. T. 962. Where the

grantor had, prior to the bill of sale, parted absolutely with the chat-

tels comprised in it to a third person, it was held void, as including

property of which the grantor was not the true owner. Tnck v. South-

ern Counties Deposit Bank (C. A. 1889), 42 Ch. D. 471, 58 L. J. Ch.

699, 61 L. T. 348, 37 W. R. 769. But the owner of an equitable or

beneficial interest over chattels, such as an equity of redemption, may

give a valid bill of sale. Usher v. Martin (1889), 24 Q. B. D. 272, 59

L. J. Q. B. 11, 61 L. T. 778.

At common law, an assignment of property to be thereafter acquired

was inoperative unless accompanied by a license to seize acted upon by

the vendee, or unless the grantor ratified the assignmoit after acquisi-
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tiou of the propert}-. In equity, an assignment for value of property to

be subse(juent]y acquired created a beneficial interest over the property

as soon as it was acquired. Holroijd v. Marshall (1862), 10 H. L.

Cas. 191, 33 L. J. Ch. 11)3, 7 L. T. 172, 11 W. E. 171. In that case

A. by deed assigned to ]>. all the machinery in and about a certain

mill; and the niacin nery which, during the continuance of the securitj',

might be fixed in addition to or substitution for the existing machinery

was to be subject to the trusts of the assignment. A. undertook to do

all that was necessary to vest the substituted and added machinery in

B. The beneficial interest in the [)roperty on its acquisition was held

to have passed to B. See also LcatJiam v. Amor (1878), 47 L.J. Q. B.

581, 38 L. T. 785, 26 W. R. 739; Lazarus v. Andrade (1880), 5 C P.

D. 318, 49 L. J. C. P. 847, 43 L. T. 30, 29 W. R. 15; Clements v.

Mathews (G. A. 1883), 11 Q. B. D. 808, 52 L. J. Q. B. 772; Tallby v.

Official Receiver (1889), 13 App. Cas. 523, 58 L. J. Q. B. 75, 60 L. T.

162, 37 W. R. 513.

In order to pass the property in equity the following conditions must

be fulfilled: The contract must have been such that a court of equity

could decree its specific performance; it must have purported to confer

an interest in the future chattels, immediately b}' its own force, and

without the necessity of any further act (e. g. seizure) of the assignee

on the future chattels coming into existence, lieevev. JJ'hitmore (1S63),

4 De G. J. & S. 1, 33 L. J. Ch. 63, 9 L. T. 311, 12 W. R. 113; and the

ju-opert}' must be cai:)able of identification when it comes into existence.

Tallh,/ V. Officlnl Receiver (1889), 13 App. Cas. 523, 58 L. J. Q. B.

75, 60 L. T. 162, 37 W. R. 513. The princii)les of these cases still

apply to bills of sale to which the Act of 1882 does not apply, — that

is, to bills of sale which are not given in security for money.

4. The statement that the assignment is by way of security for a

specified principal sum and interest at a specified rate ; and —
5. An agreement to pay the principal with the interest then du(^ at

the stipulated times.

The sum secured must be a fixed sum. Nothing should be added to

it except by way of rateable interest. Thus in Cooke v. Taijlor (C. A.

1887), 3 Times L. R. 800, a l>ill of sale made to cover present and future

advances was held void. A covenant, without a power of seizure on de-

fault, may, however, be given to the mortgagee to pay rout, insurance,

&c., which tlie mortgagor may neglect to pay, and to add the same to

the sum secured. Ex jxirte Stanford, In re Barl)er(C. A. 1886), 17 Q.

B. D. 259, 55 L. J. Q. B. 341, 54 L. T. 894, 34 W. R. 287, 507; Gold-

strom V. TaUerman (C. A. 1886), 18 Q. B. D. 1, 5(5 L. J.Q. P>. 22, 55

L. T. 866, 35 W. R. 68; Topley v. Cro^hJe (1888), 20 Q. B. 1). 350, 57

L. J. Q. B. 271, 58 L. T. :!12, :V.\ \\ . W. 352; R"a1 and Personal Ad-
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vance Companti v. Clears (ISSS), 20 Q. ]'.. i). 304. 57 L. J. Q. 15. 104,

58 L. T. 610, 30 W. E. 250.

Interest, another essential feature of the form, must be rnteahlc.

Where a lump sum is stii)ulateLl as interest, the total of principal and

interest made paN'able by instalments, and the whole sum declai-ed to

be payable on failure of one instalment, the interest is not rateahlc.

Myers v. ElUott (C. A. 1886), 16 Q. B. D. 526, 55 L. J. Q. B. 233, 54

L. T. 552, 34 W. E. 338. But it is no departure from the form to

stipulate for payment of principal and interest by monthly instalments,

and, on default of a payment, to make the whole of the principal unpaid

and the interest then due payable. Lurnley v. Simvions (C. A. 1887),

34 Ch. D. 698, 50 L. J. Ch. 134, 35 W. E. 422. A bonus cannot be

stipulated for. Ex j^avte Peace, In re JVill tarns (1883), 25 Ch. D. 656,

53 L. J. Ch. 500, 49 L. T. 475, 32 W. E. 187; Thor-j) v. Cref/een (1885),

r^) L. J. Q. B. 80, 33 W. E. 844. Interest on interest cannot be stipu-

lated for; but interest npon instalments of })rincii)al may. Haslewood

V. Consolidated Credit Company (C. A. 1890), 25 Q. B. D. 555, 60 L.

J. Q. B. 13, 03 L. T. 71, 39 W. E. 54. Interest must not be capital-

ized. Davis V. Burton, No. 9, p. 112, ante (11 Q. B. D. 537, 52 L. J.

Q. B. 636, 32 W. E. 423).

The time of payment must be certain; at all events it must not depend

on the choice and volition of the grantee, or on an uncertain or contin.

gent event. Thus payment on demand, or within a stipulated time

after demand in writing, avoids the bill of sale. HetherhKiton v. Groome

(C. A. 1884), 13 Q. B. D. 789, 53 L. J. Q. B. 577, 51 L. T. 412, 33 W.
E. 103; SihJey v. Hlygs (1885), 15 Q. B. D. 619, 54 L. J. Q. B. 525, 33

W. E. 748; B'tslwp V. Beale (1884), 1 Times L. E. 140. In Hughes v.

Little (C. A. 1880), 18 Q. B. D. 32, 56 L. J. Q. B. 96, lio L. T. 476,

35 W. E. 36, a bill of sale was given for moneys which the grantee

should be called upon to pay under a guarantee. The grantee's liability

depended on a contingency, and the time of payment was uncertain; for

he might not be called upon to pa}' at all, and if lie was, the time when
he would be called upon was not fixed. The bill was held to be void.

(>. Agreement npon terms "as to insurance, payment of rent, or

otherwise, which the jiarties may agree to for the maintenance or de-

feasance of the security."'

7. The proviso that the chattels shall not be lial)le to seizure for any

cause other than those specified m section seven of the Bills of .Sale

Act (1878) Amendment Act, 1882.

The form of the Schedule to the Act of 1882 allows insertion of cov-

enants for the maintenance or defeasance of the security. Where a

covenant inserted for the maintenance of the security is necessary for

such maintenance, a jiower of seizure on defaidt in performance may
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also be given. Ex p<n'fe Pope, In re Fnxton (188*)), (50 L. T. 428.

Agreement of the parties cannot make a stipulation necessary for tlie

maintenance of the security, unless it is so in fact. Covenants for in-

surance against tire, for ])roduction of the receipt of the current prenii-

inns, for payment by the grantee of the rents, rates, and taxes, in default

on tlie part of the grantor, with power to add the monies so paid to the

sum secured, liave been held to be reasonable and necessary for the

maintenance of tlie security. Hammond v. Hocking (1884), 12 Q. ]>,

i). 291, 53 L. J. Q. B. 205, 50 L. T. 267; Ex imi-te Stanford, In re

Barber (C A. 1886), 17 Q. B. D. 259, oB L. J. Q. B.341, 54 L. T. 894,

34 W. R. 287, 507; Goldstrom v. Tallermau (C. A. 1886), 18 Q. B. D.

1, 56 L. J. Q. B. 22, 55 L. T. 866, 35 W. R. 68; Watkins v. Evans (C. A.

1887), 18 Q. B. D. 386, 56 L. J. Q. B. 200, 56 L. T. 177, 35 W. R. 313;

Duffy. Valent'me (1883), W.N. 1883, p. 225. Where the terms agreed

upon for maintaining the security are not necessary, power of seizure,

in default in performance, should not be given. Toplei/ v. Croshie

(1888), 20 Q. B. D. 350, 57 L. J. Q. B. 271, 58 L. T. 342. 36 W. R. 352.

The following agreements have been held reasonable for maintaining

the security' : Agreements to replace chattels worn out with others of

ecjual value; not to permit or suffer the chattels to be destroyed, injured,

or deteriorated in a greater degree than by reasonable wear and tear,

and to replace, rejiair, and make good the same ; not to have the goods

taken in execution or distrained. Ex parte Allam, In re Mnnddij

(1884), 14 Q. B. D. 43, 33 W. B. 231; Consolidated CredU Corpora-

tion V. Gosncy (1885), 16 Q. B. I). 24. 55 L. J. Q. B. 61, 54 L. T. 21,

34 W. R. 106.

The following are not agreements for the maintenance of the security,

and avoid a bill of sale: An agreement that, upon sale b}' the mortgagee

under his power, the purchaser shall not be bound to see or enquire

whether a default has been made, Blaiherg v. Beckett (C. A. 1886), 18

Q. B. D. 96, 56 L. J. Q. B. 35, 55 L. T. 876, 35 W. R. 34; —that the

mortgagee shall exercise the power of sale conferred liy the Conve^-an-

cing Act of 1881 as if section 20 of that Act had not been passed. Ex
parte Official Receiver, In re Morritt (C. A. 1886), 18 Q. B. D. 222,

56 L. J. Q. B. 139, oQ L. T. 42, 35 W. R. 277; Watkins v. Errms (C. A.

1887), 18 Q. B. D. 386. 5(> L. J. Q. B. 200, 56 L. T. 177, 35 AV. R. 31;;; —
for further assurance, Ex parte Rau-lins, hire Clearer (C. A. 1887), 18

Q. B. D. 489, 5G L. J. Q. B. 107. 56 L. T. 593,, 35 W. R. 281 ; — authoriz-

ing the grantees to retain their commission as auctioneers out of the pro-

ceeds of the sale of the chattels, Eurher v. Cohb (C. A. 1887), 18 Q. B. I).

494, 5ij L. J. Q. B. 273, :>(S L. T. 689, 35 W. R. 39S; — giving the grantee

a power to sell the goods, or to have them valued and to purcliase them

at such valuation, Lyon v. Morris (C. A. 1887). 1'.) (). H. D. 139, 56

L. J.Q. B. 378, m L.'t. 915.
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Any other covenant inserted in a bill of sale is attended with risk;

for if it varies the legal effect of the statutory form, or is inconsistent

with any express provisions of the Act, the bill is invalidated. Thus
a covenant for quiet enjoyment implied by assigning as "beneficial

owner " is inconsistent with section 13. Ex parte Stanford, In re

Barber, supra. So also a covenant to perform covenants other than

those in the bill of sale, for instance, covenants in a deed recited by the

bill of sale. Lee v. Barnes (1886), 17 Q. B. D. 77, 34 W. E. 640.

See Sharp v. McHenry (1887), 38 Ch. D. 428, 57 L. J. Ch. 961, 57 L.

T. 606; Calvert v. Thomas (C. A. 1887), 19 Q. B. 1). 204, 56 L. J. Q. B.

470, 57 L. T. 441, 35 W. E. 616; Watsoii v. Strickland (C. A. 1887),

19 Q. B. D. 391, oQ> L. J. Q. B. 594, 35 W. E. 769.

8. The attesting clause, including the address and description of the

attesting witness.

The address and description is here essential; and want of it is not

cured by the address and description being given in the affidavit filed

on registering the bill of sale. Parsons v. Brand (C. A. 1890), 25 Q.

B. D. 110, 59 L. J. Q. B. 189, 62 L. T. 479, 38 W. E. 388.

AMERICAN XOTES.

In most of the United States every species of personal pi-operty, in actual

or prospective existence, may be mortgaged.

But when the mortgagor has no possession or right of possession, and the

property is not the natui'al pi-odiict or inci'ease of property of which he has

possession or the right of possession, the mortgage is void as against prior

creditors subserpiently obtaining judgment and levying on it before delivery.

Parker v. Jacobs. 14 South Carolina, 112; 37 Am. Kep. 721.

There is considerable debate as to when property is actually or potentially

in existence.

" The thing sold must be in existence at the time of the sale, or it must be

bargained for so as to come into existence as the natural product or expected

increase of something already belonging to the seller." Brown on Sales

p. :}0. So one may sell on mortgage the unborn young of animals during or

even before gestation. Hull v. Hull, 48 Connecticut, 250 ; McCarty v. Blevins.

5 Yerger, 195; 26 Am. Dec. 262; Fonvillev. Casey, 1 Murphey, 389; 4 Am.
Dec. 559; Sniryer v. Gerrish, 70 Maine, 254; 25 Am. Rep. 323. The same

has been held of a crop then growing or sown on the seller's land. Cotton v.

W'dlonifhhii, 83 Xorth Carolina, 75; 35 Am. Rep. 564; Stephens v. Tucker, 55

Georgia, 543 ; Sanborn v. Benedict, 78 Illinois, 349 ; Wilkinson v. Ketler, 69

Alabama, 435; Polle// v. Jo/mson, 52 Kansas, 478 ; 23 Lawyers' Reports An-

notated, 258; Minnesota Linseed Oil Co. v. Maginnis, 32 Minnesota, 193;

Rider V. Edfjar, 52 California, 127; Cook v. Steel, 42 Texas, 53; Orcull v.

Moore, 134 Massachusetts, 48; Hutchinson v. Ford, Ru.sh (Kentucky), 318;

15 Am. Rep 711.

This doctrine has been extended to the case of such a crop to be planted
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or grown on the seller's or mortgagor's land. Watklns v. Wijatt., Baxter

(Tennessee), 250 ; 40 Am. Rep. 2D0 ; Erernumn v. Rohb, 52 ]\Iississippi, 053
;

24 Am. Rep. 082; Heald v. Builders' Ins. Co., Ill Massachusetts, 38; Sniith

V. Atkins, 18 Vermont, 401 ; Johnsonx. Grissard, 51 Arkansas, 410; 3 Lawyers'

Rep. Annotated, 705; Culling Packinr/ Co. v. Packers' Exchange, SO Cali-

fornia, 574 ; 21 Am. St. Rep. 03; Arques v. Wasson, 51 California, 020; 21

Am. Rep. 718; Miller v. McCorrnick, &j'c. Co., 35 Minnesota, 399 ; Ileadrick

V. Braltain, 03 Indiana, 438 ; Taylor v. Hodges, 105 Xorth Carolina, 344

;

Moore v. Bynwn, 10 South Carolina, 452 ; 30 Am. Rep. 58 ; Wheeler v. Becker,

08 Iowa, 723; Couderinan v. Siaith, 41 Barbour (N"ew York Supreme Ct.), 404

('• the bvitter and cheese to be made this season ") ; Van Iloozer v. Cory, 34

Ibid. 9; an admirable treatment of this subject. See also Andrews v. New-

comb, 32 New York, 417 ; Rawlings v. Hunt, 90 Xortli Carolina, 270. In Wut-

kins V. Wyatt, supra, it is said :
'* The question presented is, whether a crop

of cotton yet to be planted is the subject of a valid mortgage ; and the ad-

judged cases seem to be very much in conflict on the subject. A huinaue

policy would seem to favour the policy of the proposition, as if such is the law

the indigent farmer may obtain credit upon his prospects, and be enabled to

sustain his family pending the cultivation of his crop. The crop has a poten-

tial existence, because it was to be the natural pi'oduct and expected increase

of the land then owned by him." (The importance of this consideration is

apparent when it is remembered that the poor farmer frequently gives his

note at three months for the seed, secured by mortgage on the crop, and pays

the note out of the proceeds of the sale of tiie crop thus raised!) To the

same effect, Thrash v. Bennett, 57 Alabama, 150 ; Apperson v. Moore, 30

Arkansas, 50; 21 Am. Rep. 170.

But many Courts hold that a chattel mortgage on a crop to be thereafter

]>lanted is void as to purchasers and creditors. Rochester Distilling Co. v.

Rasey, 142 New York, 570 ; 40 Am. St. Rep. 035 ; Collier v. Faulk, 09 Alabama,

58; Redd v. Bums, 58 Georgia, 574; Loftin v.Hines, 107 North Carolina, 300
;

10 Lawyers' Rep. Annotated, 490, with note (this case limits the lien to the

year of planting, and denies the lien on crops in future yeai's) ; Comslock v.

Scales, 7 Wisconsin, 159 ; Gittings v. Nelson, 80 Illinois, 591 ; Shaw v. Gilmore.

81 Maine, 390 ; Long v. Nines, 40 Kansas. 220. In Hutchinson v. Ford, 9 Bush
(Kentucky), 318 ; 15 Am. Rep. 711, the Court said :

" When the crop is grow-

ing, although not matured, it may be sold or mortgaged ; but when the fruit

is to be obtained from the tree that is hereafter to blossom and form it, or

the grain to be grown thereafter to be sown, it is difficult to conceive how
such an existence can be given it as to make it the subject of an executed

contract by which tlu^ title passes to the purchase)-. Agi-eements to sell may
be made with reference to such potential interests, but no such agreement as

would vest the party buying with any title."

Of this conflict of adjudication Mr. Irving Browne says (Sales, ]i. 3 >,

note) : "It is admitted that if the seed is sown the seller may sell or mort-

gage the crop the next moment. It really seems a foolish distinction to s:iv

that ownership and power to confer title depend on some motions of Ihi-

seller's hand and the fall of the seed njion tiie earlli. I'nilonbli'dlv one conld

sell the wool to grow on the .shci'ii. iiislautly al'tci- sli '.-iring a'lil b.-foic IJif
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new clip had began to grow, and there is no just difference between the

cases."

Between the parties, a mortgage of growing grass is valid. Kimball v.

Suttley, 55 Vermont, 'JSo; 45 Am. Rep. 014; Cudworth v. Scotl, 41 New
Hampshire, 456. But a mortgage of future crops of hay to be grown on the

mortgagor's land for an indefinite time is inoperative as against a bond fide

purchaser of a year's crop. Shaw v. Gilmore, 81 Maine, :396. A mortgage of

trees, to be cut by the mortgagor, is valid between the parties. Clajlin v. Car-

penter, 4 Metcalf, 580 ; 38 Am. Dec. 381

.

At law a mortgage of property to be acquired, though valid between the

parties, is void as to creditors and purchasers. Jones v. Richardson, 10 Met-

calf (Mass.), 481 ; Bninsicick, Sfc. Co. v. Stevenson (New York), 21 Xew York

State Reporter, 8(5'2 ; Grijfith \. Douglass, 7-i Maine, 532; 40 Am. Reji. 3f)5

;

Itoi/ v. Goings, 96 Illinois, 361 ; 36 Am. Rep. 151 ; Wilson v. Wilson, 37

Maryland, 1; 11 Am. Rep. 518; Long v. Hines, 40 Kansas, 216; 10 Am. St.

Rep. 189 ; Looker v. Pecker, 38 New Jersey Law, 253 ; Hunter v. Bosworth, 43

Wisconsin, 583; Bank of Entaw v. Alabama St. Bank, 87 Alabama, 163;

Wedgwood V. Citizens' Nat. Bank, 29 Nebraska, 165; Williams v. Briggs, 11

Rhode Island, 470 ; 23 Am. Rep. 518; Parker v. Jacobs, 14 South Carolina,

112; 37 Am. Rep. 724; Grand Forks Nat. Bank v. Minneapolis, (Vc. Co., 6

Dakota, 357 ; Wright v. Bircher, 72 jMissouri, 179 ; 37 Am. Rep. 433. Thus

a mortgage on a stock in trade, framed to cover new stock bought to replace

that which is sold, is ineffectual to cover such new stock as against creditors

and purchasers. Barnard v. Eaton, 2 Gushing (]\Iass.), 294. And so a mort-

gage of chattels to be manufactured will not enable the mortgagee to sustain

an action for conversion. Deeleii v. Diriglil, 132 New York, 59 ; 18 Lawyers'

Reports Annotated, 298, with note.

After observing that '• a mortgage of future property is void, at law, as

against others acquiring an interest in it, except in case the mortgagee takes

possession of such property before any adverse interests have been acquired,"

Mr. Jones continues (Chattel Mortgages, § 170) :
" A different rule, however,

prevails in equili/. There, while such mortgage itself does not pass the title to

such property, it creates in the mortgagee an equitable interest in it, which

will prevail against judgment creditors and others, although the mortgagee

lias not taken possession of the property, and the mortgagor has done no new
act to confirm the mortgage." Citing Holrogd v. Marshall, 10 H. L. Cas.

191 ; Brhling v. Pear/, 3 Hurl. & Colt, 955; 34 L. J. Ex. 212; La-aras v.

A ndrat/e, 5 C. P. Div. 318 ; and Mitchell v. Winslow. 2 Story, 630. This is also

" the settled American doctrine," as shown in Beall v. While, 94 United States,

382 : Apperson v. Moore. 30 Arkansas, 56; 21 Am, Rep. 170 : Parker v. Jacobs,

14 South Carolina, 112 : 37 Am. Rep. 724; Floyd v. Morrow, 26 Alabama, 353
;

Fejavary v. Broesck, 52 Iowa, 88 ; 35 Am. Rep. 261 ; Phelps v. Murray, 2 Ten-

nessee Chancery, 746; Sillers v. Lester, 48 Mississippi, 513; Cook v. Corthetl.

12 IJhode Island, 1; Grijfith v. Douglass, 73 Maine, .532; 40 Am. Rep. 395;

Prcslon Nat. B'ink v. Purifier Co., 84 Michigan, 304 ; Ludlam v. Hothchild, 41

Minnesota, 218; Wright v. Bircher, 72 ^lissouri, 179; Gregg v. Sanford,'2^

Illinois, 17 ; 76 Am. Dec. 719 : Pecd)otl// v. Laiulon, 61 Vermont, 318 ; 15 Am.
St, Rep. 903 ; Bennett v. Bailey, 150 Massachusetts, 257 ; Smithurst v. Edmunds,
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14 New Jersey, 408 ; First Xat. Bank v. Turnhu/l, '^'2 Grattan (Virginia), 695

;

:U Am. Rep. 791 ; McCaffrey v. IFoof/iH, Go New York, 459 ; 22 Am. Rep. 644;

Deeley v. Dwiyhl, l;?2 New York, 59 ; IS Lawyers' Reports Annotated, 298.

In tlie last case the Coiirt said :
" We find no case which holds that the

legal title to property not in existence, actually or potentially, can be trans-

ferred either by way of sale or mortgage. That an equitable lien may be

created on property to be b]"ought into existence is well settled, and an action

to foreclose the lien may be maintained." Citing Coals v. O'Donnell, 94

New York, 177; Krihhs v. Alfurd, 120 Ibid. 519; Wisner v. Ocumpaufjh, 71

Ibid. 113.

The contrary view prevails, where rights of iuuocent thi)-d persons without

notice are in question, in Case v. Fisli, 58 Wisconsin, 50 ;' Loth v. Carty, 85

Kentucky, 591 ; Parker v. Jacobs, 14 South Carolina, 112 ;
•]7 Am. Rep. 727.

In FJeall v. While, 94 United States, 382, it was held that the lien of the

mortgage will not give precedence in equity over that of a landlord for rent.

And ill Coats v. 0''Donnell, 94 New York, 177, the recognition of the equitable

lien was coupled with the condition, " where there are no intervening rights

of creditors or thii'd persons," which must be taken to mean rights interven-

ing before the possession is vested in the mortgagors or mortgagor. (See

general note, 76 Am. Dec. 723.)

To effect a lien on future acquired property the instrument must in terms

clearly embrace it, Phillips v. Both, 58 Iowa, 499; Lormrr v. Allyn, 64 Iowa,

725 ; and the intention may not be shown by paiol. Montgninery v. Chase, 30

^Minnesota, 132 ; Farmers' Loan ^" Trust Co. v. Commercial Bank, 15 Wiscon-

sin, 424. But it has been held that extrinsic evidence is competent to sup-

])lement a mortgage of " my entire crop of cotton and corn." Smith v. Fields,

79 Alabama, 335 ; and see Johnson v. Grissard, 51 Arkansas, 410 ; 3 Lawyers'

Reports Annotated,, 795.
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Ifo. 1. — Swan V, North British Australasian Co. — Rule.

BLANK.

As to negotiable securities issued with a blauk in a material part, see " Bill of Ex-

change " Ko. 49, 4 R. C. p. 637.

No. 1. — SWAN I'. THE NOETH BRITISH AUSTRALA-
SIAN COMPANY.

(EX. CH. 1863.)

No. 2. — THE SOCIETE GENERALE DE PARIS v.

WALKER.

(n. L. 1885.)

RULE.

The execution and delivery of a deed by any person with

a material part left blank does not constitute an authority

to another to fill up the blank ; nor can the deed when

filled up be valid so far as relates to the part originally

left blank, without redelivery in its complete form by the

author of the deed.

But the delivery of a blank transfer of shares accom-

panied by deposit of the certificates without which a trans-

fer cannot be registered, may be evidence of the intention

of the depositor, so as to give a good equitable title to the

depositee; although the shares are only transferable by

deed.

Swan V. The North British Australasian Co.

2 H. & C. 17.5-192 (s. c. .32 L. J. Ex. 273, 10 Jur. N. S. 102 ; and iu tlie Court below,

7 H. & N. 603, 31 L. J. Ex. 42.5).

Company. — Shares. — Deed. — Tramfer. — Blank. — Estoppel. — Negligence.

Plaintiff who was the registered owner of sliarea in two Companies (A. and

B.) the shares in both of which were only transferable by deed, employed a

broker to sell his sliares in Company B.
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Oil the representation of tliis broker that it was necessary for him to exe-

cute for that purpose ten blank forms of transfer, plaintiff signed, sealed,

and delivered to the broker ten blank fornis of transfer to be filled up by

tlie broker as ti'ansfers of his shares in Company 15. The broker used eight of

the fornis for the purpose authorized ; and, having stolen from a box deposited

at a bank for isafe custody, certificates of 1000 shares of tlie plaintiff's in Com-

pany A., filled up each of the two remaining forms as a transfer of 500 of the

said 1000 shares in Company A. Having forged the attestations, he delivered

these transfers with the certificates to bona fide purchasers for value. On
these transfers being presented to the Company for registration they removed

the plaintiff's name and placed on the register the names of the purchasers.

In an action by the plaintiff claiming the shares against the A. Company, —
Held by the Court of Exchequer Chamber by a majority, — affirming the

formal judgment of the Court of Exchequer where there was an equal divi-

sion of opinion,— that the transfers were void, that there was no such

negligence on the part of the plaintiff as to estop him from insisting that the

property in the 1000 shares did not pass under the transfers; and adjudged

that the plaintiff was entitled to the shares, and to have his name restored

to the register accordingly.

Action alleging a wrongful refusal by the defendants, the A.

Company, to place the plaintiff's name on the register. . Verdict for

the plaintiff, subject to a special case which stated the facts sub-

stantially as after-mentioned.

The proceedings out of which the action arose were originally

commenced by an application to the Court of Common Pleas under

the Joint Stock Companies Acts, 1856,1857,— under which the

Company was constituted, — to adjudge that the plaintiff was

entitled to have his name entered on the register of shareholders

as owner of 1000 shares, and to order the register to be rectified

accordingly. The matter having been argued before the Court of

Common Pleas, — two judges, Williams, J., and Willes, J.,

were of opinion that the plaintiff was so entitled ; Erle, C. J., and

Keating, J., being of a contrary opinion. The arguments and

judgments on this occasion are reported under the name of Ex parte

Swan, 7 C. B. (N. S.) 429; 30 L. J. C. P. 117. A similar applica-

tion was afterwards made to the Court of Exchequer who directed

an action to be brought in order that the question might be })ut

on the record. This action was brought accordingly.

The material facts are these :
^ The Company was constituted

under the Joint Stock Companies Act, 1856 (19 & 20 Vict. c. 47).

By the regulations of tlie company, the owners of shares were

1 Extracted from the judgment of Mahmn, U., 7 II. & N. G37, 31 L. J. Ex. 438.



142 BLANK.

No. 1. — Swan v. North British Australasian Co.. 2 H. & C. 175.

authorized to transfer them by deed. This deed was to be sent

to the office, and a memorial to be registered. At the time of the

transaction in question, it was the practice of the defendants not

to register any transfer unless it was attested ; and upon the cer-

tificates there was a memoiandum,— " N. B. Xo transfer of any

of these shares will be registered unless accompanied by this cer-

tificate;" and the defendants would not register a transfer unless

it was so accompanied. It was also one of their rules, not to

register a transfer until three days after sendino- to the transferor,

at his address entered in the books of the company, a notice that

a deed of transfer had been sent for registration. The plaintiff was

the owner of 1000 shares which he had bought through a

broker named Oliver. He kept his certificates in a box locked

with a padlock, of which he kept the key ; and, in November, 1856,

lie caused Oliv'er to deposit this box for safe custody with the

London and County Bank, where Oliver kept an account. In

November, 1857, Oliver represented to the plaintiff that the lock

was not safe, and suggested that a " Chubb's lock " should be put

on for greater security, and in consequence the box was brought

from the bank to Oliver's office, where the old lock was taken off

and a new one put on and locked by the plaintiff himself. This

lock had been bought by Oliver, who obtained t\vn keys, one of

which he delivered to the plaintiff, who believed it to be the only

one; and he locked the box with it, took it away, and always

retained it in his possession; but Oliver fraudulently retained the

other. On the occasion of putting the new lock on the box, the

plaintiff examined the shares, found them correct, and again re-

quested Oliver to deposit the box with the London and County

Bank, which he did, and wdiere it remained until October, 1858.

In November, 1856, the plaintiff wrote to the secretary of the de-

fendants a letter requesting him to alter his address in the ad-

dress-book of the company to " Ptobert Swan, to the care of Oliver,

&c., " which was done. The plaintiff' had on two occasions em-

ployed Oliver to sell some shares in another company, which were

also transferable by deed ; and Oliver then represented to the

plaintiff that it was necessary for him to execute ten deeds of

transfer ; and, accordingly, the plaintiff signed and sealed and sent

to or delivered to Oliver ten forms of transfer in blank to be after-

wards filled up by Oliver, who filled up and used eight of them for

the purpose of the transfer of the shares of the other company.
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On the loth of January, 1858, Oliver filled up one of the two re-

maining blank forms as a transfer of 500 of the plaintiff's shares,

and delivered it to the transferee, with the certificates which he

had feloniously stolen from the plaintiffs box by means of the

duplicate key. On the 16th of Janiiary, 1858, the transferee de-

livered the transfer to the secretary of the defendants, together

with the certificates, who, upon the same day, in accordance with

the rule of the company, wrote a letter addressed to the plaintiff

at the address of Oliver, to inform him of the proposed transfer
;

and, after the expiration of three days, the name of the plaintiff

was removed from the register, and that of the transferee placed

thereon. This letter never reached the plaintiff, and probably

was intercepted by Oliver. On the 22nd of July, 1858, Oliver

made use of the remaining blank form to transfer the remainiii"'

500 shares, and they were transferred to a transferee under pre-

cisely the same circumstances. In November, 1858, the fraud and

forgery of Oliver was discovered ; he was prosecuted by the plain-

tiff at the Old Bailey for stealing the certificates, found guilty, and

sentenced to twenty years' penal servitude.

The question was whether upon the above facts the plaintiff is

entitled to have liis name entered on the register as owner of the

1000 shares.

The Court of Exchequer differed in opinion. Pollock, C. B.,

and Wilde, B., were of opinion tliat the defendants were entitled

to judgment. They considered that the forgery by Oliver was

the proximate consequence of the plaintiffs own negligence, and

that he was therefore estopped from denying that the property in

the shares passed by the transfers. Martin, B., and Channell, B.,

w^ere of opinion that the plaintiff was entitled to judgment. The)"

considered that Oliver having no authority under seal from the

plaintiff to fill up the blank forms of transfer, these forms were

not deeds, and therefore could not operate to deprive the plaintiff

of his property in the shares, which could be done only by deed

;

and that the doctrine of estop|)el by executing instruments in

blank, is confined to negotiable instruments. All the Judge=; were

of opinion that negligence whereby another is injured, to operate

as an estoppel, must be the proximate cause of the injury. The

junior judge, Wilde, J., having then withdrawn his judgment, a

formal judgment was entered for the plaintiff The judgments

as well as the special case will be found fully reported in 7 H. &
N. 603, and 31 L. J. Ex. 425.
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The case then came to be argued before the Exchequer Chamber

before CocKBrRN, C. J., Crompton, J., Willes, J., PJyles, J., Black-

burn, J., Keating, J., and Mellor, J.

[176] The learned Judges, having differed in opinion, now de-

livered the following judgment's.

Mellor, J. I have read and considered the very elaborate

judgments already given on the two occasions in which the facts

of the present case were considered by the Courts of Common Pleas

and Exchequer, wherein all the authorities were discussed and the

subject exhausted.

" As a 'general rule, no one can found a title upon a forgery ;
" ^

but in certain cases, as said by my brother WiLDE in the Court

below, 7 H. & K 603; 31 L. J. Ex. 436, "the law merchant vali-

dates, in the interest of commerce, a transaction which the com-

mon law would declare void for want of title or authority ; and

transactions within its operation are as absolutely valid and effect-

ual as if made with title or authority." There are also cases in

which, " where a man has wilfully made a false assertion calcu-

lated to lead others to act upon it, and they have done so to their

prejudice, he is forbidden as against them to deny that assertion."^.

Whilst 1 and my brother Wilde entirely assent to that proposition,

I hesitate as to the next :
" that if a man has led others into a

belief of a certain state of facts by conduct of culpable neglect cal-

culated to have that result, and they have acted on that belief to

their prejudice, he shall not be heard afterwards, as against such

persons, to show that that state of facts did not exist." ^ Assum-

ing for the purposes of this case both these propositions to be true,

I agree that they extend to transactions in which a deed is

[* 177] required to transfer an interest or a * right ; not by vali-

dating a void deed, as was supposed on the argument, but

by holding that yiarties shall not be permitted to aver, against

equity and good faith, the invalidity of a deed which either by

words or conduct they have asserted to be valid, and upon which

the others have acted. Sheffldd and Manchester Railway Comiian]j

v. Woodcock, 7 M. & W. 574; 10 L. J. Ex. 492.

I proceed, therefore, to inquire what is the false assertion of the

plaintiff in the present case, which has led the defendants to their

prejudice to act upon it, or what the culpable negligence which

1 Per Erle, J., Ex parte Sican, 7 C. B - Per, Wilde, B., 7 H. & N. 633 ; 31 L.

(N..S,) 448; 30 L. ,J. C. P. 117. .T. Ex. 436
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has been the proximate cause that the defendants have registered

a forged transfer as a genuine one, so as to estop the plaintiff from

denying that his shares in the defendants' company have been

transferred to Mr. Barry.

Intending to sell and transfer certain shares which he possessed

in another company, he was induced by the representation of his

broker to execute a blank transfer, for the purpose of enabling the

broker to till in the nundjers and descriptions of the shares in that

company, and the name of the vendee of those shares, in order

that those shares might be transferred to such vendee ; whereas,

the broker fraudulently tilled in the numbers and descriptions of

tlie shares in question, which the plaintitf' did not intend to sell or

transfer, and by a felonious theft of the certificates of such last

mentioned shares, complied with the requisition of the company,

and induced them to register such deed as a genuine transfer.

The false representation is the representation of the broker, not of

the plaintiff, and the proximate cause which induced the company

to alter their position to their prejudice, was the fraudulent and

felonious conduct of the broker, and not the negligence of tiie

plaintiff.

The doctrine established by the cases of Fickard v. Scars, 6 A. &
K 469, and Freeman v. Coole, 2 Ex. 654 ; 18 L. J. Ex. 114,

is a most useful one, * and I should be sorry to see it nar- [* 178]

rowed or fritted away, [)ut it appears to me to be inappli-

cable to the circumstances of the present case. To make the

present case like those, there must have been a false representa-

tion or culpaljle negligence affecting the transfer of shares in the

defendants' company, and not affecting an entirely different

transaction.

1 therefore think that the judgment of the Court of Exchequer

must be affirmed.

Ke.vting, J. I am of opinion that the judgment should be re-

versed upon the ground that the plaintiff has hj his culpably neg-

ligent act enabled his agent to commit a fraud to the prejudice of

third persons, by fabricating a transfer to them of the shares in

question, and has so estopped himself from asserting as against

such third persons that the transfer did not operate. That a party

may so estop himself, even in the case of a deed, although denied in

the Courts below, has not been argued in this Court, and I shall

therefore content myself by referring to the judgment of the Chief

VOL. V.— 10
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Justice ill Uxjmrte Sivan, 7 C. B. (N. S.) 429 ; 3U L. J. C. P. 117,

and of my brother Wildk in the present case, in the Court of Ex-

chec|uer, in support of that position, merely adding that I am not

aware of any decision wliich counteracts it. The stress of the ar-

gument here has rather been that, however true that principle may
be even as applicable to a deed, tlie facts do not bring the present

case within it. It is said there has been no representation what-

ever as to the Australasian shares, but only as to Australian shares,

and as between the plaintiff' and Oliver, no doubt the directions to

sell concerned only the latter; but as to third persons, if there has

been any representation as resulting from acts of culpable negli-

gence, it applies as much to the one as to the other. Here the

plaintiff' delivered to his agent blank transfers, signed and

[* 179] sealed, to be filled up by him with the * names of the

shares, transferees, and even witli the names of attesting

witnesses, with the intent that he should thereby obtain money

from third persons for shares which he must be taken to liave

known his agent could not thus legally transfer, but could only

make a fraudulent semblance of doing so ;
and when the agent

has, by means of such transfers, obtained money from innocent

third parties, the question is whether he can be heard to say as

against such third parties that his agent filled up the names of the

shares as Australasian, whereas he had directed him to fill them

up as Australian shares. I think not, upon any principle that

would not equally apply to a blank acceptance fraudulently filled

up, but in the hands of a horn! fide holder. It was argued in the

Court below, that forgery and robbery were not the necessary or

ordinary result of the act of delivering the blank transfers, but

neither is it in the case of blank acceptances fraudulently filled up,

nor was it in the case of Young v. Grotc, 4 Bing. 253 ; 5 L. J. C. P.

165. I am aware it has been said that tiie principles which are in

such cases applicable to negotiable instruments do not apply in

other cases, but I have been unable to find any case decided upon

any such distinction. Had such existed, it would have furnished a

short answer in the case of The Banh of Ireland v. Evans's Trus-

tees, in the 5th House of Lords Cases ; but it does not seem to have

been given to that case, nor to have been adverted to, when the

case of Yoanr/v. Grote was cited in argument and commented upon

in the judgments. It is true the plaintiff could not have antici-

pated the stealing of the certificates, but the title to the shares is
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conveyed by the deed of transfer, the certificates being merely, I

apprehend, a machinery, established for the convenience of the

company in conducting their business, and I do not think the re-

sponsibility of the plaintiff in respect of the transfer made

by his agent is affected or done away with because * the [* ISO]

transfer was completed by the felony of Oliver. No doubt

the plaintiff', as far as appears, supposed Oliver to be an honest

man, and was mistaken,— a circumstance which must always oc-

cur in every case where a question like the present is or can be

raised, — but the acts which, in Yuuiuj v. Grote, and in Taijler v.

TJie Great Tndian Peninsular Hallway Co., 4 De G. & J. 559 ; 28

L. J. Ch. 709, were said to be acts of culpable negligence, appear to

me less in degree than the acts of negligence attributed to the

plaintiff in the present case, and which directly and proximately

enabled Oliver to effect the transfers which he made complete by

his felony in stealing the certificates. I think therefore that the

rule in the well-known case of Lickharroiv v. Mason, 2 T. R. 70,

referred to in Ex ijarte S'wan, 7 C. B. (N. S.) 400 ; 30 L. J. C. P.

1 ] 7, applies.

Blackburn, J. I think the judgment should be affirmed.

Neither Erle, C. J., nor my brother Keating, in their judgments

in the Court of Common Pleas in Ex parte Sivan, nor my brother

Wilde, in his judgment in the principal case, proceed on the

supposition that the plaintiff had given any authority, real or ap-

parent, to Oliver to sell the slmres now in question, and indeed it

is obvious that it cannot be for a moment contended that the fact

that Oliver had been employed by the plaintiff as a broker in for-

mer transactions, clothed him with any general authority as plain-

titfs agent to dispose of any other property of the plaintiffs.

Neither do they contend that the supposed deed of transfer on

which the defendants acted really was the deed of the plain-

tiff ; but they proceed on the supposition that the * plain- [* 181]

tiff had precluded himself as against the defendant from

denying that it was his deed. Now I agree that a party may be

precluded from denying against another the existence of a particular

state of things, but then I think it must be by conduct on the part

of that party such as to come within the limits so carefully laid

down by Parke, B., in delivering tlie judgment of the Court of

Exchequer in Freeman v. Cooke. It is pointed out by Parke, B.,

in the course of the argument in that case, that in the majority of
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cases in which an estoppel exists, " the party must have induced

the other so to alter his position that the former would be respon-

sible to him in an action for it
;

" and he had before pointed out

that " negligence," to have the efiect of estopping the party, must

l)e
'•" neglect of some duty cast upon tlie person who is guilty of

it." And this, I apprehend, is a true and sound princi])le. A per-

son wiio does not lock up his goods, which are consequently stolen,

mav be said to Ija neiiliMnt as res;ards himself, but inasmuch as

he neglects no duty which the law casts upon him, he is not in

consequence estopped from denying the title of those who may
have, however innocently, purchased those goods from the thief,

unless it be in market overt.

And in the considered judgment of the Court, Pakke, B., lays

down very carefully what are the limits. He says, tliat to make

an estoppel it is essential " if not that the party represents that to

be true which he knows to be untrue, at least, that he means his

representation to be acted upon, and that it is acted upon accord-

ingly ; and if, whatever a man's real intention may be, he so con-

ducts himself that a reasonable man would take the representation

to be true, and believe that it was meant that he should act upon

it, and did act upon it as true, the party making the representa-

tion would be equally precluded from contesting its truth ; and

conduct, by negligence or omission, where there is a duty cast

upon a person, by usage of trade or otherwise, to disclose

[* 182] *the truth, may often have the same effect. As, for in-

stance, a retiring partner omitting to inform his customers

of the fact, in the usual mode, that the continuing partners were

no longer authorized to act as his agents, is bound by all contracts

made by them with third persons, on the faith of their being so

authorized." 2 Ex. 663; 18 L. J. Ex. 114.

What I consider the fallacy of my brother Wilde's judgment is

this : he lays down the rule in general terms " that if one has led

others into the belief of a certain state of facts by conduct of cul-

pable neglect calculated to have that result, and they have acted

on that belief to their prejudice, he shall not be heard afterwards,

as against such persons, to show that state of facts did not exist."

This is very nearly right, but in my opinion not quite, as he omits

to qualify it by saying that the neglect must be in the transaction

itself, and be the proximate cause of the leading the party into

that mistake ; and also, as 1 think, that it must be the neglect of
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some duty that is owing to the person led into that belief, or,

what conies to the same thing, to the general public of whom the

person is one, and not merely neglect of what would be prudent in

respect to the party himself, or even of some duty owing to third

persons, with whom those seeking to set up the estoppel are not

privy ; and these distinctions make in the present case all the dif-

ference. I think that all the cases cited by Erle, C. J., in his judg-

ment in Ex parte Swan, 7 C. B. (N. S.) 429 ; 30 L. J. C. P. 117, may
be easily shown to be consistent with the limitations laid down in

Freeman v. CooIt, except Coles v. Banh of England, 10 Ad. & E.

437 ; 9 L. J. Q. B. 30 (whicli in a Court of Error I may say I con-

sider not to be binding), and Young v. Grotc. I am relieved from

making any comments on the latter case by the very lucid manner in

which the authorities bearing on it are stated by WilLLVMS, J., in

Ex J)arte Swan. It may be that case is to be supported on some of

the grounds there stated, or upon the broader ground, ap-

parently * supported by the authority of Pothier, in the [* 183]

passage cited in Young v. Grotc, that the person putting in

circulation a bill of exchange does, by the law merchant, owe a

duty to all parties to the bill to take reasonable precautions against

the possibility of fraudulent alterations in it ; it is not necessary in

this case to inquire how that may be. It is sufficient to point out

that a party signing in blank a cheque or bill, or other negotiable

instrument, does intend that it shall be filled up and delivered to a

series of holders, and therefore he stands to all those holders in the

position indicated in the first branch of the judgment of Freeman v.

Coolce. He means the holder to be induced to take the instrument

as if it had lieen filled up from the first. And that makes a

marked distinction between such a case and the present, in which

Mr. Swan never did mean that any one should take this transfer of

the shares as genuine.

And the facts in this case seem to me to be such as to make it
'

fall precisely within the authority of The Bank of Irclf/nd v. Trus-

tees of Evans's Charity, 5 H. L. Cas. 389.

Byles, J. I am of opinion that the judgment of the Court of

Exchequer should be affiruKKl.

The shares, by the constitution of the company regulated l)y

statute, could have been transferred by deed only. The alleged

deed is confessedly void, because when it was executed by the

plaintitf, the grantor, the subject-matt'M" of tlie conveyance was not
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therein described, but left in blank, the blank beino- afterwards

fraudulently filled up by the defendant's agent Oliver. It is plain

upon all the authorities that the deed as a deed is void. Void

upon two grounds : first, that the subject of conveyance was in-

serted after execution ; secondly, that it was fraudulently inserted,

so that the deed is a forgery.

[* IS-i] * But it is alleged that the plaintiff is estopped by his

own negligence from relying on the facts and showing the

truth, to wit, that the alleged deed is for these reasons not his

deed.

In support of the doctrine that a man may in a Court of law be

estopped by mere negligence from showing that a deed is not really

his deed, no authority has been produced at the bar. Such a doc-

trine might lead to very dangerous consequences, as my brother

Williams has shown. A man prepares and executes in blank a

deed for the conveyance of a cottage, his agent by the negligence

of his principal is tempted and enabled to fill up the blank with

the description of a large estate belonging to his principal. Can it

be contended in a Court of law that the large estate has passed by

the forged deed ?

I am far from denying that in the case of his own fraud a man
might be estopped from showing that a deed is not his deed.

Suppose, for example, the vendor of an estate to have received the

purchase-money and to have handed over a void deed to the pur-

chaser, I conceive that he might be estopped from setting up the

invalidity of the execution of the deed. To dispute his ow^n sign-

ing and sealing of the deed would be to perpetrate a fraud. This

question, however, could not often arise, for in most of such cases

ratihabition would have cured defects ; fraud, moreover, is an ex-

ception to all rules.

But the position that mere negligence of an alleged grantor may
estop him from showing that an instrument purporting to be his

deed is not his deed, seems to me both novel and dangerous.

The arguments drawn from negotiable instruments appear alto-

gether inapplicable. The object of the law merchant, as to bills and

notes made or become payable to bearer, is to secure their

[* 185] circulation as money ; therefore honest acquisition * con-

fers title. To this despotic but necessary principle the

ordinary rules of the common law are made to bend. The mis-

application of a genuine signature written across a slip of stamped
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paper (which transaction being a forgery would in ordinary cases

convey no title) may give a good title to any sum fraudulently

inscribed witliin the limits of the stamp, and in America, where

there are no stamp laws, to any sum whatsoever. Negligence, in

the maker of an instrument payable t*o bearer, makes no diiference

in his liability to an honest liolder for value ; the instrument may
be lost by the maker without his negligence or stolen from him,

still he must pay. The negligence of the holder, on the other

hand, makes no difference in his title. However gross the holder's

negligence, if it stop sliort of fraud he has a title. So that the

argument from negotiable instruments if it were applicable might

be retorted, for there, as here, a plaintiff who has been guilty of

negligence may prevail against a defendant who has been de-

frauded witljout any negligence of his own at all. The truth is

that in the case of a bill of exchange or promissory note, as well as

in the case of a deed, the law respects the nature and uses of the

instrument more than its own ordinary rules.

I have hitherto assumed that the plaintiff in the case before the

Court has been guilty of negligence, but I do not think he has been

guilty of negligence.

It appears by the regulations and practice of the company that

no transfer could be or ever was registered on production of the

deed of transfer only, but that that deed must have been, and

always has been in practice, accompanied by the certificate of the

shares intended to ])e transferred. Now the plaintiff kept those

certificates, without which the blank deed of transfer would have

been inoperative to transfer the shares in question, locked up in a

box of which he held the key, and as he supposed and had

a right * to suppose the only key. He had even at Oliver's [* 186]

suggestion put on a Chubb lock for greater security, and

had afterwards satisfied himself by personal inspection that tlie

certificates were safe in the box, when the key of the locked box

was in his own pocket. It is probable tliat the practice of Messrs.

Chubl)s to deliver duplicate keys, was known to Oliver, but un-

known to the plaintiff, and was the motive for Oliver's suggestion
;

at all events it was the cauaa sine (jiu/ non of the fraud.

This case therefore is not the case of a principal entrusting his

agent with blank transfers sinqily, l)ut witli blank transfers re-

strained by a bridle which the princii)al lield in his own hand, as

he had a right to suppose. Tlie plaintiff therefore seems to me to
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have exercised reasonable care. He might undoubtedly have taken

additional precautions, he might liave used consummate, perfect

care. But who does ? If the law were so extreme to mark negli-

gence, what transactions could stand ?

For these reasons I thin'k the plaintiff' not chargeable with

negligence.

But, assuming that he was chargeable with negligence, still I

think the plaintiff can recover, because the plaintiff's assumed

neolio'ence was not the proximate cause of the transfer by the de-

fendants. Between the plaintiff entrusting Oliver with the blank

transfers and the actual transfer by the defendant a series of causes

intervened. First, the fraudulent secretion of the duplicate key by

Oliver ; next the trespass and larceny by Oliver in opening the box

and stealing the securities ; and, lastly, the treble forgery committed

by Oliver in inserting the subject-matter of the transfer and the

names of both the attesting witnesses.

Lastly, even had the plaintiff been guilty of negligence, and had

that negligence been the proximate cause of loss to the de-

[* 1S7] fendants the legitimate consequence seems to me * to be

that an action lies at the suit of the defendants against the

plaintiff rather than that the rules of the common law touching

the execution of deeds should be violated.

For these reasons I agree with the judgment of the Court

below.

WiLLES, J. If I am at liberty to express an opinion, not. having

heard the whole of the argument, I concur with the judgment of

the majority of the Court.

Crompton, J. I am of opinion that the conduct of the plaintiff

below was not such as to prevent him from setting up the truth,

according to the rule laid down in Freeman v. Coohe, and that

there was no such negligence on his part as to disentitle him from

recovering, according to the opinion of the Judges, as delivered by

Baron Parke in The Bank of Ireland v. The Trustees of Evans s

Charitij ; and I therefore think that the judgment of the Court

below should be affirmed.

CocKBURN, C. J. I am of opinion that the judgment of the

Court of Exchequer should be affirmed.

The plaintiff" was a registered shareholder of the company, the

defendants in this action. According to the constitution of the

company, he could only be removed from the register of share-
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holders, and another person be registered in his place, on his shares

being transferred by deed. His name lias been removed from the

register, and that of another person has been substituted, on a

deed, which, though it purported to be his, and was in fact exe-

cuted by him, yet, having been executed in blank, and afterwards

filled in contrary to his intention, is admitted to have been in point

of law a forgery.

Now, it is plain that no title to property, whether real

* or personal, can be conferred by an instrument which, [* 188]

being forged, is in law void and inoperative. It is, how-

ever, contended that, though no title to these shares could pass by

this deed, yet that, practically, the right of the plaintiff to have

them treated as his is barred, because, as it is alleged, he is

estopped by his own conduct from disputing the genuineness of the

instrument. The estoppel thus contended for is based, first, on

the ground tliat the plaintiff has, by executing the transfers, led

the company, on the reasonable assumption of their genuine-

ness, to register another party as .shareholder, and thereby to

place themselves in a false and prejildicial position with reference

to the supposed transferee, so as to bring the case within the prin-

ciple of the decisions in Pichard v. Sears and Freeman v. Cvolx

;

and, secondly, on the ground that the plaintiff has by his negligence

enabled a third party to convert a genuine instrument into a forged

one, and therel)y to practise a fraud on the company so as to bring

the case within the principle of the decision in Young v. Grotc, and

the cases decided on bills of exchange and other negotiable instru-

ments. I am of opinion that neither of these positions is tenable,

and that no estoppel arises in the present case to prevent the plain-

tiff from contesting the validity of this transfer.

To bring a case within the principle established by the decisions

in Fickard v. Scars and Freeman v. Coohe, it is in my opinion essen-

tially necessary that the representation or conduct complained of,

whether active or passive in its character, should have been in-

tended to bring a1)out the result vvherel)y loss has arisen to the

other party, or his position has l)een altered. Here, nothing can

have been further from the intention of the plaintiff than tliat tlie

deed signed by him should be used for the purpose of transferring

these shares, or that the name of another person should be substi-

tuted for his on the register.

* As regards the alleged estop])el by reason of the plain- [* 189]
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tiff's neoliaence, I am of opinion that nefjli^ence alone, altiiouoh

it may liave afforded an opportunity for the perpetration of a

forgery by means of which another party has been damnified, is

not of itself a ground of estoppel. The rule relating to negotiable

instruments stands on peculiar grounds. The law relating to these

instruments is part of tlie law mercliant, wliich, in order that the

negotiability of such instruments, which is of the very essence of

their commercial utility, shall not l)e impaired, establishes that if

a man once puts his name to sucli an instrument, he shall be liable

to a bond fide owner without notice, in respect of what may be

added to give effect or negotiability to the instrument, notvvitli-

standing this may be done in the absence of authority, or even for

the purposes of fraud.

The case of Young v. Grotc, on whicli so much reliance has been

placed, and which is supposed to have establislied this doctrine of

estoppel by reason of negligence, when it comes to be more closely

examined, turns out to have been decided without reference to

estoppel at all. Neither the counsel in arguing that case, nor tlie

Judges in deciding it, refer once to the doctrine of estoppel. The

question arose on a disputed item in an account between a banker

and his customer which had been referred to arbitration, and the

question raised by the arbitrator was on whom the loss which had

arisen from payment of a cheque, in which, by the carelessness of

the customer, an opportunity had been afforded for increasing the

amount, should fall.

It was held, not that the customer was estopped from denying

that the cheque was a forgery, but that, as the loss which would

otherwise fall on the banker, who had paid on a bad checjue, had

been brought about by the negligence of the customer, the latter

must sustain the loss. As the question arose on an ac-

[* 190] count submitted to arbitration, the * matter was decided

without reference to any technicality ; but I am disposed

to think that, technically looked at, the matter would stand thus :

the customer would be entitled to recover from the banker the

amount paid on such a clicque, the banker having no voucher to

justify the payment; the banker, on the other hand, would be en-

titled to recover against the customer for the loss sustained through

the negligence of the latter.

Possibly, to prevent circuity of action, the right of the banker to

immunity in respect of the loss so brought about would afford him
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n, defence in an action by the customer to recover the amount. So,

in the present case, if through the negligence of the plaintiff, the

company should sustain a loss with reference to the party who has

Ijeen substituted for him, the plaintiff might possibly be liable to

the company ; and if his present demand were simply a money de-

mand for the value of his shares, it may be that tlie loss sustained

through his negligence might be an answer to the plaintiff's action.

l)Ut the plaintiff" here asks, not fur a compensation of money alone,

but also for a mandamus to restore him to his status as a registered

shareholder of the company ; and it appears to me therefore, that,

if the company have any claim on the plaintiff in respect of dam-

age sustained through his negligence, they must be left to their

cross action or such other remedy as may be available to them.

I must, however, say that, even if negligence could form a ground

<if estoppel to the denial of the genuineness of an instrument known

to have been forged, negligence does not appear to me to be suffi-

ciently established in this case. The mere execution of these deeds

in blank would not have sufficed to enable Oliver, the plaintiff's

agent, to commit the fraud on the company.

By the rules and regulations of the company, it was
* necessary to the transfer that the certificates of the shares [* 191]

should be produced on the registration of the transfer. The

certificates of these shares the plaintiff knew to be shut up in a

l)0x, of which, so far as he had reason to believe, he alone possessed

a key.

It seems to me scarcely enougli to constitute negligence, that

lie did not contemplate, and tlierefore render physically impos-

sible, the felonious act of his agent in possessing himself of the

certificates.

Even if what was done by the plaintiff could be held to amount
to negligence, I am of opinion that the negligence would be too

remote from the result on which the defendants rely, to constitute

a defence. In TJic Bank of Ireland v. The Trustees of Evans's

Charities, 5 H. L. Cas. 410, Parke, B., in delivering the opinion of

the Judges in the House of Lords, says :
" If there was negligence

in the custody of the seal, it was very remotely connected with tlie

act of transfer. The transfer was not the necessary or ordinary or

likely result of that negligence. It never would have been l)ut for

the occurrence of a very extraordinary event, that persons sliould
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be found either so dishonest or so careless, as to testify on the face

of the instrument that they had seen the seal duly affixed."

Now, liere, the transfer deeds delivered in blank by the plaintiff

were intended to have effect on shares not in this but in another

company. To repeat the language of Parke, B., " but for the oc-

currence of a very extraordinary event," namely, the forgery and

felony of the plaintiffs agent, the act of the plaintiff could not

have had any effect on the shares now in question. If there was

negligence at all, that negligence had reference to the shares of the

plaintiff in the Scottish Australian Investment Company.

By the felonious act of another, which could not have

[* 192] * been within the contemplation of the plaintiff, or have

been calculated upon as likely to How out of that which

plaintiff did, the negligence of the plaintiff, if any, was converted

into the means of committing a fraud in respect of these shares.

The proximate cause of the fraud perpetrated was the forgery

and felony of the agent, and his fraudulent conduct in converting

deeds intended to operate on shares in one company into the means

of disposing of shares in another.

It is to be observed that, in the case in the House of Lords to

which I have referred, it was unnecessary to decide the larger

question, whether negligence leading to a forgery by which another

party was defrauded estops the party guilty of it from disputing

the genuineness of the instrument. The absence of negligence im-

mediately leading to the result was at once a sufficient ground on

which to dispose of the case. In Tayler v. "The Gfreat Indian Pen-

insular Railway Company, 4 De G. & J. 559 ; 28 L. J. Ch. 709, where

transfers had been executed in blank as to the particular shares,

and the Idauks had been fraudulently filled up by the broker with

shares not intended by the transferor, and the shares had been

sold, the Lords Justices held on appeal confirming the decision of

Vice Chancellor Wood, that the transfer was void, and that the

original owner was entitled to have the shares delivered up and

their registration in the name of the purchaser restrained. That

case is in point to the present, and, in my opinion, is an important

authority in support of the view I have taken in this case.

Judgment affirmed.
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The Societe Generale de Paris v. Walker.

11 App. Cas. 20-45 (s. c. 55 L. J. Q. B. 169 ; 54 L. T. 389 ; .34 W. R. 662).

Company. — Shares. — Deed.— Transfer. — Blank. — E<iuitahle Assignment.

M., the holder of share.s in a company, deposited with S. certificates of [21 >]

the .shares and a blank transfer, as security for a debt. Afterwards he frau-

dulently executed a blank transfer in respect of the shares and deposited it with

the appellants, as security for a debt. On being applied to by the appellants

for the share certificate he stated that it was lost or mislaid. The appellants

stamped their transfer, filled up tlie blanks, had it executed by their manager

as the transferee, and sent it to the company's office with a recpiest that the

company would "certify it," and with an indeninity against any claim in re-

spect of the missing certificates. The company did not accept the indemnity

and declined to certify. Shortly afterwards the executors of S. (who had died)

gave notice to the company of their charge upon the shares. The company

was incorporated under the Companies Act, 186"2. The articles of association

provided that the shares should be transferable only by deed ; that lost certi-

ficates might be renewed upon satisfactory proof of the loss, or in default of

proof, upon a satisfactory indemnit}' being given ; and that the company

should not be bound by or recognize any equitable interest in shares. P^acli

certificate stated, under the company's seal, that no transfer of any portion of

the shares represented by the certificate would be registered until the cer-

tificate had been delivered at the company's office. The appellants having

brought an action against the executors for a declaration of their title to the

shares and to restrain the executors from dealing with the shares :
—

Held, affirming the decision of the Court of Appeal, that the transfer to

the appellants, not having been re-delivered by the transfei-or after the blanks

were filled up, was not his deed, and that the appellants had no legal title

to the .shares; that as between themselves and the company they

never * had an absolute and unconditional right to be registered as the [* 21]

shareholders ; that nothing that had happened gave them a right on

equitable grounds to displace the original priority of the equitable claim of

the executors ; and that the action could not be maintained.

Appeal from an order of the Court of Appeal.

Tlie following i.s an outline of the facts which are set out at

length in the report of the decision below. 14 Q. B. D. 424 ; 54

L. J. Q. B. 177.

James Montgomery Walker, holding 100 shares in the Tramways

Union Company, Limited, in March, 1881, executed a blank trans-

fer and deposited it and the certificates of his shares with James

Scott Walker as security for a deltt to him. The transfer was not

executed by the transferee, and did not contain any name or date,

or the number or numbers of the shares.
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On or about the 15th of December, 1882, James Montgomery

Walker, being pressed by the appellants for a debt owing to them,

executed a blank transfer which by a contemporaneous memoran-

dum he called a " transfer for 100 Tram Unions," and sent it with

the memorandum to Colhtdon, the appellants' manager. This

transfer contained the name of the transferor and the date, " 14th

of December, 1882," but not the name of any transferee, nor the

number or numbers of the shares. CoUadon at once applied to

James Montgomery AValker for the certificate of the shares, and

was told by him that it had been lost or mislaid. The appellants

were desirous of selling the shares and, for that purpose, of having

the transfer put in order. With this object communications

passed between CoUadon and a clei'k in the office of the Tramways

Union Company, and between CoUadon and James Montgomery

Walker, which are set out at length in the judgment of Lord

Blackbukn. In the result the transfer was stamped, and the

blanks were filled up with the name of CoUadon as the transferee,

and with the number and numbers of the shares, and the transfer

was executed by CoUadon. In this state it was on the oOtli of

December, 1882, sent by CoUadon to the office of the Tramways

Union Company, with a request to " certify tlie transfer
"

[* 22] * and a letter of indemnity against any loss which might

arise in the event of the missing certificates being forth-

coming at any future time. The company's clerk said that an in-

demnity by James Montgomery Walker's bankers would be required.

This was offered, but the clerk refused to " certify the transfer."

The appellants contended that what passed between CoUadon and

James Montgomery Walker before the 30th of December amounted

or was equivalent to a re-delivery of the transfer deed after the

blanks had been filled up, but (as will be seen) the House held

that there was no sufficient evidence of this.

On the 4th of January, 1883, the respondents, executors of James

Scott Walker (who had died in February, 1882), gave notice to

the company that they were in possession of the share certificates

and a transfer signed by J. M. Walker, and warned the company

not to allow J. M. Walker to deal with the sliares.

The Tramways Union Company was incorporated under the

Companies Act, 18G2. The articles of association material to this

report were as follows :
—

Article 22. The company shall not be bound by or recognise
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any equitable, contingent, future, or partial interest in any share,

or any other right in respect of a share, except an absolute right

thereto in the person from time to time registered as the holder

thereof, and except also as regards any parent, guardian, committee,

husband, executor or administrator, or trustee in bankruptcy, his

right under these presents to become a member in respect of or to

transfer a share.^

VII. Transfer of Shares.

Article 26. Subject to the exercise by the company of the

powers conferred by the Companies Act, 1867, of issuing share

warrants to bearer and to any regulations of the comjjany in that

behalf, shares shall be transferable only by deed executed by the

transferor and transferee and duly entered in the register of

transfers.

* Article 28. The register of transfers shall be kept by [* 23]

the secretary under the control of the board.

Article .32. A person shall not be registered as the transferee of

a share until the instrument of transfer duly executed has been left

with the secretary to be kept witli the records of the company, but

to be produced at every reasonable request, and such transfer fee

has been paid as is provided by or in accordance with the last

article, but in any case in which, in the judgment of the board, this

article ought not to be insisted on it may be dispensed with.

VIII. Share Certificates.

Article 33. The certificates of shares shall be under the seal

and shall be signed by one director and countersigned by tlie

secretary.

Article 35. If any certificate be worn out or lost, it may be re-

newed on such proof as satisfies the board being adduced to them

of its being worn out or lost, or in default of such proofs, on such

indemnity as the board deem adequate being given, and an entry

of the proof or indemnity shall be made in the minutes of their

proceedings.

1 By sect. 30 of the Companies Act be receivable by the registrar, in the case

1862 (25 & 26 Vict. c. 89), " No notice of of companies under this Act and regis-

any trust, expressed, imjdied, or construe- tered in Kngland or Irckiud."

tive, sliall be entered on the register, or
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Each certificate was sealed with the company's seal, and con-

tained the following :
—

Note. — No transfer of any portion of the shares represented

by this certificate will be registered until the certificate has been

delivered at the company's office.

On the 6tli of January, 1883, the appellants brought the present

action against the Tramways Union Company and the executors of

James Scott Walker, The action having been stayed as regards

the company, the appellants claimed as against the executors a

declaration of title to the shares ; that the executors should de-

liver up to the appellants the certificates and the transfer ; an

injunction to restrain the executors from requiring any registra=

tion of or dealing with the shares otherwise than as the appellants

should direct.

Lopes, J. (who heard the action without a jury), gave judgment

for the plaintiffs. The Court of Appeal (Brett, M. E.^

[* 24] Cotton and * Lindley, L. JJ.) reversed this decision, and

entered judgment for the defendants.

From this decision the plaintiffs appealed.

Dec. 8, 9. Finlay, Q. C, and J. M. Solomon, for the appellants.

The appellants' claim is based first on legal, and secondly on

equitable grounds. The true view of the facts is that J. M.
Walker executed the completed transfer to the appellants as a

deed, or (at all events) that what passed amounted to a redelivery

after the blanks had been filled in. This gave the appellants

the legal ownership of the shares, or at least the legal right to be

registered as owners of the shares for valuable consideration with-

out notice of the respondents' claim. It is true that Lord Mans-
field's decision in Texira v. Evans, cited in Master v. Miller, 1

Anst. 228 ; was overruled or doubted in Hihhlcivhite v. McMorine,

6 M. & W. 200, 215 ; 9 L. J. Ex. 217, where it was held that a

blank transfer of shares did not operate as a deed. But what

passed in the present case after the blanks were filled in amounted

to a redelivery. A manual redelivery of a deed is not necessary.

Shepp. Touch., p. 57 ; Hudson v. Revett, 5 Bing. 368, 388, 389
;

7 L. J. C. P. 145, recognised in Ttipper v. Foulkes, 30 L. J. C. P.

214. See also Goodright v. Straphan, 1 Cowp. 201. Assuming
that there was an execution of the transfer, the observations of
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Wood, V. C, in Dodds v. Hills, 2 H. & M. 424, apply. The legal

right to demand a transfer is equivalent to a legal title. The offer

to give an adequate indemnity bound the company to dispense with

the production of the certificates and to register.

Further, even if the appellants had no legal title to be registered
'

they had an equitable title to the shares ; and if their title is only

equitable their equity is better than the respondents'. There being

a valid contract on good consideration by J. M. Walker to transfer,

the appellants had a valid equitable title to the shares. To give

notice of an equitable title all that is necessary is to tell the com-

pany that the claimant has an equitable title, — as was done here.

It is not necessary to describe the nature of the title. The

true meaning of the rule qui 'prior est * tempore p'otior est [*25]

jure, is given by Kindeksley, V. C, in Rice v. Bice, 2 Drew.

73, 77 ; 23 L. J. Ch. 289. The executors of James Scott Walker

intentionally abstained from perfecting their title and enforcing

their security and taking any steps wdiich would have prevented

J. M. Walker fiom dealing with the shares, in order that he might

remain a director. Tiie appellants, on the other hand, did all they

could to have their title registered, and have therefore a better

equitable title than the respondents, by reason of their superior

diligence. The respondents do not now (as they did before Lofes,

J.) allege that the executors of J. S. Walker at the funeral or

otherwise gave notice of their claim to the company. What took

place on or about the 2Sth of December was good notice of a bene-

ficial title in the appellants.

[Lord Blackburn : Was it anything more than notice that

J. M. Walker was trying to transfer ?]

Prima facie it must be taken ^ being a transfer to a commer-

cial company— to be a transfer for value. The letter of indemnity

given by the appellants dispels any idea that Colladon was acting

otherwise than as trustee for the appellants. The notice was a

valid notice that the appellants claimed to be entitled to the shares

as beneficiaries, and it was assumed to be a good notice by all the

Judges below. The dicta of Lord Cottenham in Mangles v. Dixon,

1 M. & G. 437, 446 ; 19 L. J. Ch. 240, remain untouched, though

the decision was afterwards overruled. 3 H. L. C. 702. See also

on this point, Ettij v. Bridges, 2 Y. & C. Ch. 486, 492 ; 12 L. J. Ch.

474, per Knight Bruce, V. C, and the cases there referred to. The
doctrine that a second incumbrancer who gives notice takes priority

^OL. V. -- 11
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over an earlier incumbrancer who does not give notice, was firsi;

applied in the case of debts. Rijall v. Roivles, 1 Ves. Sen. 348 ; 2

W. & T. L. C. 5th ed. 729. Giving notice to the company was

equivalent to taking possession. Dearie v. Hall, 3 Euss. 1.

[Lord Fitzgerald referred to Dunster v. Lord Glengall, 3 Ir. Cli.

47, 51, 52, ill 1853.]

Dearie v. Hall was sammarised and explained by Lord

[* 26] * Lyndhurst in Foster v. Cocherell, 3 CI. & F. 456, 473. if

J. Montgomery Walker had become bankrupt the title of

the appellants would have prevailed over the assignee's. The

shares would not have been in the order and disposition of the

bankrupt. Ex parte Littledale, 6 D. M. & G. 714 ; 24 L. J. Bk. 9
;

Ex parte Boidton, 1 De G. & J. 163, 178, 179 ; 26 L. J. Bk. 45, per

Turner, L. J.; and see Ex parte Union Bank of Manchester, L. R.,

12 Eq. 354 ; 40 L. J. Bk. 57, per Bacon, V. C.

[Lord Fitzgerald referred to In re Hcniwssij, 2 D. & War.

555, 561.]

The reasoning upon which it has been held that notice to the

company takes shares out of the order and disposition of a bank-

rupt applies equally to the case of successive incumbrances. It

may be noted in passing that the question wliether a share in an

incorporated company is a chose in action was discussed in Colonial

Bank v. Whinney, 30 Ch. D. 261, now under appeal to this House.

Notice to tlie company of an equitable title is valid and effectual,

notwithstanding any provision in the company's articles of asso-

ciation, or in the Companies Acts, that trusts shall not appear

upon the register; see Ex 'parte Agra Bank L. R., 3 Ch. 555, 37

L. J. Bk. 23, which case arose under the Companies Act 1862, ns

appears from the report in 18 L. T. N. S. 154, 866.

Sect. 30 of the Companies Act of 1862 has not the effect attri-

buted to it by the Judges below. There is not a word in it to say

that the company shall not be affected by notice of a trust. A
company cannot exclude notice of trusts by any provision in their

deed. Binney v. Inai Hall, &c. Co., 35 L. J. Ch 363. The object

of sect. 30 was to keep the register clear, not to prevent the com-

pany being affected by notice. The present case is a stronger one

than Ex parte Stewart, 4 De. G. J. & S. 543 ; 34 L. J. Bk. 6. If, as

some of the Lords Justices seemed to think, a company would be

bound by a notice that a trustee was going to commit a fraud, then

they must be bound by any notice. Logically there is no dividing
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line. The executors of J. S. Walker, having omitted to give the

notice which they ought to have given, must be postponed to the

appellants. Cumming v. Prcscott, 2 Y. & C. Eq. Ex. 488.

* It was said below that the absence of the certificate was [* 27]

notice to the appellants of the prior equity of the executors.

But that was not so : a reasonable explanation of the non-pro-

duction was given.

[Lord Blackburn : That point does not arisj; Lopes, J., was

not asked to find any issue on it.]

The mere possession of the certificates is not enough to give a

prior equitable title. Shro2)shire Union Raihoays and Canal Co. v.

Reg., L. R., 7 H. L. 496 ; 45 L. J. Q. B. 31. The judgments of the

Court of Appeal in Bradford Banking Co. v. Briggs & Co., 29 Ch.

D. 149 ; 31 Ch. I). 19, following the decision of the Court of Ap-

peal m the present case, show to what startling consequences that

decision must lead. The absence of the certificates did no more

than put the appellants upon inquiry, and they did all that was

incumbent on them, viz., inquire, and receive a reasonable ex-

planation. A reasonable excuse for the non-production of title

deeds is sufficient to prevent the legal mortgagee being postponed

to an equitable mortgagee, in the absence of fraud or gross negli-

gence. Hewitt V. Loosemorc. 9 Hare, 449. The present case is a

fortiori, for in personal property tlie possession of title deeds is not

of the importance that it is in real property. There is nothing in the

Companies Act of 1862 or in the articles of this company to make
the production of the certificate a condition precedent to a trans-

fer. The offer of the indemnity was equivalent to the production

of the certificates.

Rigby, Q. C, and B. B. Rogers for the respondents were not heard.

Lord Halsbury, L. C, saying that the decision below would be

affirmed for reasons to be given on a future day.

Dec. 17. Earl of Selborne :
—

My Lords, the appellants in this case cannot succeed unless they

show, either that they have acquired a legal title to the shares in

question, unaffected, as between them and the respondents, by

any equity ; or that (both titles being equitable) their equity,

though posterior in time, ought to be preferred to that of the

respondents.

* A complete legal title to these shares could not be ac- [* 28]

quired without registration ; and there has been none. Tlic
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transfer, however, from James Montgomery Walker, under which

the appellants claim, had been produced for registration to the

officers of the Tramways Union Company before the 4th of Janu-

ary, 1883, at which time the request for such registration was met

by the opposing claim of the respondents, stated in their letter of

that date to the secretary of the company. It seems to have been

thought (though not decided) in the Courts below, that if the

appellants' transfer (signed in blank, and without any numbers of

shares or name of transferee) had been delivered by the transferor

as his deed after the blanks were tilled up, the appellants would

have had a legal title, preferable (as such) to the equitable title

of the respondents. AVithout such delivery the completed transfer

was not James xMontgomery Walker's deed. HibUeiohite v. McMor-

ine, 6 M. & W. 200 ; 9 L. J. Ex. 217 ; Tayler v. Great Indian Penin-

sular Railway Company, 28 L. J. Ch. 285 ; Swan v. North British

Australasian Comjiany, 7 H. & X. 603 ; 2 H. & C. 175 ; 31 L. J.

Ex. 425, p. 140, ante.

The Courts below both thought (and I agree with them) that

there was not, as against the respondents, any sufficient evidence

of a delivery of the completed transfer by James Montgomery

Walker. But even if there had been such evidence, I should not

myself have considered a merely inchoate title by an unregistered

transfer equivalent for the present purpose to a legal estate in the

shares. Such a transfer might, indeed, give a legal right of action

against the company if they, without just cause, refused to register

it ; it might also be a good foundation for an application to a com-

petent Court to rectify tlie register. But it could not, under the

26th article of association of the Tramways Company, confer (while

unregistered) a legal title to the shares themselves ; nor do I think

that the fact of its execution and of a claim having been made to

register it before the company had notice of the prior equitable

title would necessarily make it the duty of the company, after

receiving such notice, to register it, or of a Court to compel them

to do so, and thereby to effectuate a fraud, till then incom-

[* 29] plete. If, indeed, all necessary conditions * had been ful-

filled to give the transferee, as between himself and the

company, a present, absolute, unconditional right to have the trans-

fer registered, before the company was informed of the existence

of a better title, the case might be different. But, in this case, I

am of opinion that the appellants had not, on the 4th of January,
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1883, any such right, even if the transfer, after the blanks were

filled up, had been delivered as his deed by James Montgomery
Walker. That transfer was not accomjjanied by the certificates

which, in companies of this kind, are the proper (and, indeed, the

only) documentary evidences of title in the possession of a share-

holder, and wliich, according to the usual course of dealing with

such shares, ouglit to come into the hands of a hoii'i fi(h transferee

for value. The respondents, when they took their prior security,

did obtain possession of those certificates ; and on the face of each

such certificate there was an engagement under the company's

common seal tliat no transfer of any portion of the shares thereby

represented should be registered without delivery of the certificate

at the company's office. The appellants did not, indeed, know-

that the certificates were thus in the respondents' hands : and they

may not have known that they were in that form. But they

knew that they had not themselves got them ; and that the com-

pany (as was said by Lord Cairns in the case of the f^linrpshire

Union Railway and Canal Companu v. Beg., L. E., 7 H. L. 509; 45

L. J. Q. B. 31), though it might not be bound to insist on their pro-

duction before registering a transfer, was at least entitled to do so

if it thought fit. They knew (as their manager, Mr. Dove, in his

evidence admitted) that their own transfer was one which w'as

" no good," " not in order," " of no value," for want of tliese certifi-

cates. The company (or those who in tliis matter acted for itj did

in fact refuse to register that transfer without production of the

certificates, unless the requisites for the issue of new certificates

under their 35th article of association were first satisfied ; and the

liability wdiieh they might be under to any hona fich holder of the

outstanding certificates was (in my judgment) an amply sufficient

reason for that refusal. Those requisites w^ere never satis-

fied, either before or after (if they could have been * satisfied [* 30]

after) the 4th of January, 1883, on which day both tlie com-

pany and tlie a])pellants became aware that the certificates ]iad not

been lost or mislaid (as James Montgomery Walker liad falsely

alleged) but that tliey were in the hands of the respondents as

hOlid fide holders for value prior in date to the appellants.

The appellants therefore have not shown either a legal title to

these shares, or (or as between themselves and the company) an

absolute and unconditional right to be registered as shareholders

in place of James Montgomery Walker. Unless they can establish
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a right on equitable grounds to displace the original pnority of

the respondents, that priority must remain ; and must, under these

circumstances, prevail. Have they then made out any equitalde

case as against the respondents ? I not only think that they have

failed to do so, but I think the respondents have the better equity,

not on the ground of time alone, but on the merits of the case.

The respondents not only had the certificates, but they had the

company's undertaking under seal that there should be no change

of the registered title unless those certificates were produced.

What more could be necessary, on any reasonable or intelligible

principle, to " perfect " their equitable title, which they were

under no obligation to convert into a legal title by registration ?

If they had given any notice of the kind required in cases within

the principle of Dearie v. Hall, 3 Euss. 1, to the company, they

would not thereby have constituted, between themselves and the

company, any such relation as, in cases of that class, is the effect

of notice. I think that according to the true a;id proper con-

struction of the Companies Act of 1862, and of the articles of this

company, there was no obligation upon this company to accept,

or to preserve any record of, notices of equitable interests or trusts,

if actually given or tendered to them ; and that any such notice,

if given, would be absolutely inoperative to affect the company

with any trust; and if the company is not affected by it, I do not

see how the directors or officers of the company individually can

be. The Court of Appeal, without reference to the certificates,

thought the principle of Dearie v. Hall inapplicable to shares

of this kind ; and I agree with them. I do not under-

[*31] stand in * what respect a notice not operative as against

the company or its officers can have the effect of " perfect-

ing " the equitable assignee's title. No authority was cited to

show that the doctrine of Dearie v. Hall had been applied to sucli

shares ; and the reasons for that doctrine are, in my judgment,

not applicable. The case is not like those under the bankrupt laws,

in which the fact, or presumption, of a continuance (after a change

in the equitable title) of the prior state of " order and disposition,"

or reputed ownership, " with the consent of the true owner," has

to be in some way disproved. But in the case before your Lord-

ships, that was actually done by the company's engagement under

the deed in the respondents' possession, which could not have been

done by any mere notice. This being the respondents' position,
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what is that of the appellants ? Tliey were content to trust to

the statement of their transferor, that the certiticates were " lost

or mislaid,"— (as Air. CoUaclon adds), that they " most likely had

been mislaid with his private papers at home." What could be

more easy, mure obvious than to require him to go at once and

search for tliem among those papers? The appellants did no such

thing. To obtain new certificates from the company, under article

35, if the old were lost, one of two alternatives was necessary,

— either (1) proof of the loss, satisfactory to the board ; or (2) an

indemnity, deeined by the board adequate. The appellants, pass-

ing over the first alternative, — neither reqniring themselves from

the transferor, nor offering to furnish to the directors of the com-

pany, any evidence of tlie alleged loss, — went straight to the

other, that of indemnity. That negotiation came to nothing ; the

indemnity offered was not accepted ; indeed, it never came for

consideration before the board of directors. But the fact remains,

that what the appellants proposed to give was nut evidence of

loss of the certificates, but indemnity, if it should turn out (as the

fact was) that tliey were in the hands of some one to whom tlie

company, if it legistered the shares without their producti(Mi, might

be liable.

I am of opinion, that there is nothing here to displace the

original equitable priority of the respondents ; and I move your

Lordships to dismiss this appeal with costs.

* Lord Blackburx :
— [* 32]

My Lords, the argument of the appellants' counsel in this

appeal was begun but not completed on the 21st of July last, when
the peers present were the Lord Chancellor, Lord Watson, Lm-d

FitzGerald, and myself. On the 8th of December the noble Earl

(Selborne) was also present, and the argument was recommenced.

The counsel for the appellants were heard. All of your Lordships

were agreed that the appeal must be dismissed with costs, but

judgment was not given at once, principally, I believe, because I

wished, before stating my reasons for affirming the judgment, to

examine more carefully how far it was necessary to express an

opinion on a point of great practical importance, namely, wliat was

the effect of the certificates of the shares having lieen delivered by

the registered owner of the shares to one who took an interest

from that owner by an instrument not amounting to a transfer of

th» shares.
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The action was comiuenced by a writ of summons issued on the

6th of January, 1883, by the now appellants as plaintiffs against

the Tramways Union Company, Limited, James Montgomery

Walker, and the present respondents, who are the personal repre-

sentatives of James Scott Walker, and which was served on all

three defendants. On the motion of the plaintiffs on the 9th of

January, Pearson, J., made an order that the defendants, the Tram-

ways Union Company, Limited, be restrained until after the 11th

day of January, 1883, or further order, from registering, and " that

the defendants James Montgomery Walker, Janet Walker, William

Stuai't Walker, and Frederick Eamsay Walker be restrained until

after the said 11th. of January, 1883, or further order, from direct-

ing the registration of any transfer of the one hundred shares of

£5 each fully paid up, numbered 28,979 to 28,998 and 30,772 to

30,8."il inclusive, in the undertaking of the defendants, the Tram-

ways Union Company, Limited, at the instance of the other defend-

ants, or otherwise than to the plaintiffs or as they shall direct, and

that the defendants, the Tramways Union Company, Limited, James

Montgomery Walker, Janet Walker, William Stuart Walker, and

Frederick Eamsay Walker be restrained until after the said 11th

of January, 1883, or further order, from dealing, parting

[* 33] with, disposing of or * delivering the said shares, or any of

them, or the certificates thereof, or any of them, or any

transfers or alleged transfers thereof, otherwise thon to the plain-

tiffs or as they shall direct."

On the 18th of January, by the consent of all parties, save James

Montgomery Walker, it was ordered that the motion do stand over

till the trial of this action, and that all further proceedings in this

action against the defendants, the Tramways Union Company,

Limited, be stayed.

The other defendant, James Montgomery Walker, never appeared

to the writ. He was made bankrupt about the 20th of January,

1883.- Something was said as to whether these shares might not

be property divisible amongst Ids creditors, under sect, 15 of the

Bankrupt Act 1869, the statute then in force, but no such ques-

tion having been raised, I say nothing on that.

From the making of the order of the 18th of January, 1883, the

action proceeded as depending on the question whether the plain-

tiffs or the representatives of tlie testator had the better title to

these shares.
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The Tramways Union Company, Limited, was formed under the

Companies Act 1862. The sections of that Act which seem to me

material are the 22nd, 30th, 31st, and 35th. I do not think it

necessary to read them.

The articles of association which I think material I will read.

They are as follows: [His Lordship read articles 26, 28, 32, 33, 35,

which are set out above].

The name of James Montgomery Walker was entered on the

register, and he obtained, as he was entitled to do, two certificates, one

dated on the 13th of May, 1875, for eighty fully paid-up £5 shares,

numbered 30,772 to 30,851, both inclusive ; the other dated the 16th

of December, 1875, for twenty full paid-up £5 shares, No. 28,979 to

No. 28,998, both inclusive. Each of these certificates was under

the seal of the compan}-, and was signed by a director and counter-

signed by J. E. AValker, then and still secretary to the company.

On each of the certificates was printed :
" Note. No transfer of

any portion of the shares represented by this certificate will be

registered until the certificate has been delivered at the company's

office." Before stating what makes this, in my opinion,

* important in this case, I think it better to state briefiy [* 34]

what is the state of the legislation on the subject.

When first shares in joint stock companies were made transfer-

able, and actions were brought by vendors against purchasers of

such shares, a difficulty arose as to what was sufficient evidence of

tlie title of the vendor to the shares which he required the pur-

chaser to accept. To meet this difficulty, in the first Joint Stock

Companies Act, that of 1844, 7 & 8 Vict. c. 110, s. 52, it was en-

acted " that it shall be the duty of all Courts of justice, Judges,

Justices, and others to admit such certificate 2^9, iwimdfacie evidence

of the title of the shareholder to the share therein specified ; never-

theless the want of such certificate shall not prevent the holder of

any share from disposing thereof."

And in the Companies Clauses Consolidation Act 1845, and the

Companies Clauses Cousolidation (Scotland) Act 1845, under the

head Distribution of (-tpital.is a clause (sect. 12) the sam(( in ];ot]i

Acts : " The certificate shall be admitted in all courts as prima' fac'w,

evidence of the title of such shareholder, his executors, &c., to the

share therein specified; nevertheless the want of such certificate

shall not prevent the holder of nny share from disposing thereof."

The Act of 1844 was repealed by the Joint Stock Companies Act
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1856, the 20tli and 21st sections of which are: "20. The transfer

of any share in the company shall be in the form marked F in the

schedule hereto, or to the like effect ; and shall be executed both l)y

the transferor and transferee ; the transferor shall be deemed to

remain a holder of such share until the name of the transferee is

entered in the register book in respect thereof. 21. A certificate

under the common seal of the company specifying any share or

shares held by any shareholder shall be py^imdfacie evidence of the

title of the shareholder to the share or shares therein specified."

This Act again was repealed by the Companies Act 1862. The

Companies Clauses Consolidation Acts of 1845 have not, as far as I

am aware, been altered, as far as regards this subject, by any sub-

sequent legislation.

Now, I quite agree that the Legislature did not enact that tlie

production of the transferor's certificate should be a condi-

[* 35] tion * precedent to the registration of the transfer ; and in

the earlier Acts it was expressly declared that the want of

possession of a certificate should not prevent the holder of a share

from disposing of the same. But very soon (I cannot tell how

soon) those who took as security from tlie holder of shares an en-

gagement by which he bound himself not to part with the shares

to any one else until that security was discharged, perceived that

the security would practically be much better if they had the cer-

ficates in their possession. The registered holder of the shares

still might, if dishonest enough, in violation of his contract, execute

a transfer, but he would have much more difficulty in finding a

transferee who hoiid fide would be led to believe that he was

entitled to do so. And, I do not know how soon, those who man-

aged companies of this kind and had the control of the register

became aware that, if they registered a transfer at once on its being

presented to them, even if it was accompanied by the certificates,

or, as it is called, " in order," there was a risk that they might

register a forged transfer, and not only do an injury to others, but

put the company itself in a difficulty. It became, therefore, usual

when a transfer was brought, not to register it at once, but, as one

precaution, to write to the registered address of the shareholder,

and inform him that such a transfer had been lodged, and that if

no objection was made by liini before a day specified, it ^vould be

registered. This was the course ])ursued in Taylcr v. Great In-

dian Pciiinsidar Puiilway Company, 28 L. J. Ch. 285, and the
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notice thus given enabled Tayler to prevent the registration of

what turned out to be forgery. Soon after this the case arose

of Ex farte Sioaii, 7 C. B. (N. S.) 400 ; 30 L. J. C. P. 113 ; Sivan v.

Xorth British Australasian Company {Limited), No. 1, p. 140,

supra. That company was framed under the Act of 1856. The

certificate was under the seal of tlie company, and on it was

a note: "No transfer of any of these shares will be registered

unless accompanied by this certificate." It is printed in the re-

port of Ex parte Swan, 7 C. B. (X. S.) 411 ; 7 H. & N. 613, and was

dated the 15th of September, 1857. This is the earliest mention

that I can find of such a note. What purported to be a transfer

duly executed by Swan to Horace Barry, accompanied by the

certificates, was lodged with the company. The transfer

* deed and the certificate are set out in the report, 7 C. B. [* 36]

(N. S.) 410. The secretary of the company adopted the same

precaution as had been adopted by the Great Indian Peninsular

Company, and, before registering, wrote to the address given by

Swan to them, viz., Robert Swan, care of W. L. Oliver, 4 Austin

Friars, Old Broad Street, descril)ing the transfer lodged and the

certificate, and adding, " The transfer will be retained here for three

clear days from the date hereof, in order to afford you an oppor-

tunity of communicating with me in the event of there being any

irregularity in the transaction; and failing your reply within the

time mentioned, the transfer will be registered, and a new certifi-

cate issued to the purchaser." The forger, Oliver, who was after-

ward convicted, intercepted this letter. The transfer was registered

and a new certificate issued to Barry The result of the litigation

showed that even after all those precautions the company did suffer

from registering the transfer, being obliged in the end to restore

the shares to Swan.

In In re Bahia, and San Francisco Raikoay Company, L. R., 3

Q. B. 584 ; 37 L. J. Q. B. 176, the facts w^ere very similar, but the

point decided was not quite the same. The certificate is set fortli

in the special case, L. P., 3 Q. B. 587 ; 37 L. J. Q. B. 177, and prob-

ably had not on it sucli a note, at all events it is not there set out.

But the point decided was that the company were liable to make
good their loss to persons who had purchased and paid for tlie

shares from those who ])r()(luced genuine transfers from those who
had been registered along with genuine certificates granted to

them, although tliat regist'.n- was s(it aside. All tlio Judges put it
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on the ground that in the usual course of business the production

of the certificates along with the transfer entitled the transferee

to pay on the faitli of tlie certificate, which therefore amounted

to a preclusion against the company.

This certainly, in my mind, shows that those on whose advice

companies before registering a transfer, which would entitle the

transferee to a certificate, recpiired that the certificate already issued

should be produced, or its non-production accounted for, advised

well ; and that the note on the certificate to this effect calling

the attention of those wlio had the shares was fair and

[* 37] * proper. Such a note does not prevent this company, if a

proper case is made before them, from exercising the power

given by article 35. Nor does a similar note on a certificate issued

by a company, under the Companies Clauses Act 1845, prevent the

directors from exercising the similar power given by sect. 13 of the

Companies Clauses Act 1845 ; but it does make it important for

those who purchase shares to see- that the transfer is not only by a

deed duly executed, but is accompanied by the certificate. Unless

that is so, the transfer, to use the phrase of the witnesses in this

case, is " not in order." And without going furtlier, it at least

makes it not wrong for the company to pause and make some in-

quiry before exercising their powers. And bearing in mind this

practice I am quite unable to understand liow it came to be thought

that the plaintiii's liad given to the company a notice of an equitable

title, such as to make them trustees for the plaintiffs, even if the

company could ])e bound to take notice of trusts.

It appears that James M. Walker was extensively engaged in

transactions on the Stock Exchange with the plaintiffs. On the

14th of December, 1882, he was indebted to them on the balance

of account £7000 and upwards, and Mr. Colladon, the manager for

the plaintiffs, had intimated to him that he must pay or be sued.

The writ was not actually issued till the 16th of December, nor

served till the 18th of December; but J. M. Walker, on the 14th or

15th of Deceml)er, oifered amongst other things to give Colladon a

hold on 100 £5 shares in the Tramways Union Company (Limited),

and sent to him what is called a blank transfer. Had the certifi-

cate accompanied that blank transfer there would have been in my
opini(m a sufficient indication of an intention that Colladon should

hold that certificate. But Dove, Colladon's clerk, seeing that the

certificate was not there, went to flames M. Walker, and as he'
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swears (Appendix, p. 53), "pointed out that the certificate was not

attached, and it was not in order, and that it was no good." He
asked J. M. Walker for the certificate (Appendix, p. 54), " and he

said he had not got it. He said that it had been lost or mislaid,

that if I went to the company I would find that it Avould be put in

order." Dove did go to the company's office and saw the

company's clerk, Mr. Mitchell, and * Mr. Mitchell told him [* 38]

(Appendix, p. 55), "he had not any instructions, from j\Ir.

Walker, besides which the transfer was not stamped and did not

contain the numbers;" certainly very sufficient objections. I

gather, though it is not very clearly brought out, that Mitchell

then referred to the register and showed Dove that J. M. Walker

was on the register for 100 £5 shares, and told him what the num-

bers were.

We now come to w^ritten evidence. On the lOtli of December

J. M. Walker wrote to Colladon :
" The Tramways Union shares

will also be in order for delivery on account day." On the 20th of

December Colladon's broker sold 100 Tramways Union shares for

the account day, the 29th of December, and, I suppose, according

to the usual practice, advised Colladon that he had done so. On
the 22nd erf December Colladon, writing on behalf of the plaintiffs

to J. M. Walker on a number of other subjects says (p. 168) :
" We

must insist on your putting the Tramways Union transfer in order.

We have been promised day after day that it would be attended to,

but so far without result." No clearer evidence could be given

that the transfer was not in order for want of certificates, and that

the plaintiffs knew that it was not so in order.

On the 28tli of December, the day before the account day, J. M.

Walker wrote a letter addressed to the Secretary of the Tramways
Company, which he signed both with his own name and with the

name of his firm, in which he was sole partner. I will read it

:

" The Secretary, Tramways Union Company, Limited. — 9 Old

Broad Street, London, E. C, 2Sth of December, 1882. Dear Sir,—
The certificates of 100 shares, numbered 28,979 to 28,998 and

30,772/51, in your company in favour of James Montgomery
Walker, of 9 Old Broad Street, E. C, haviug been lost or mis-

laid, we shall feel obliged if you will certify the enclosed transfer,

and we hereby undertake to hold \ou harmless and indemnified

against any loss which may arise iu the event of the missing certi-

ficates being forthcoming at any future time. Yours truly,— J. M
Walker,— Walker, Paissell, & (Jo."
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I never before met witli the phrase " to certify a transfer," and I

do not understand it. It is plain enough tliat J. M. Walker re-

quested the secretary, and through him the company, to do

[* 39] * something which would put the transfer in order; and the

board of the company and the secretary, acting together

under the 35th article, could have renewed the certificates which

would have had that effect. And perhaps the board might have

waived the condition for which they had stipulated by the note in-

dorsed on the certificate, and registered a transfer though the cer-

tificate was not produced; the secretary alone could do neither, still

less could the clerk. This letter was carried by Dove, the plain-

tiff's clerk, to Mitchell, the clerk of the company, who in the

absence of the secretary, who had during the whole month of De-

cember been on the continent, acted for him. The transfer, which

was taken down along with the letter, had now been fdled up so as

to appear on the face of it to have been executed by the jiarties,

and it was duly stamped. Whether or not Mitchell knew that it

had not really been executed after it was filled up, we do not know

;

for though Mitchell was in Court neither side called hini as a wit-

ness. He certainly made no objection on that ground, and if he

had done so, it would have been in the power of -T. M: Walker to

cure the objection by re-executing the transfer. Mitchell seems to

have said nothing could be done without a banker's guai'antee.

On the 30th of December a letter, similar in all respects but the

date to that of the 2Sth, was brought down stamped and signed as

a guarantee by the plaintiffs, who are bankers. Mitchell seems to

have said he meant the bankers of Mr. Walker, and on Dove offer-

ing to procure the guarantee of (llyn's refused to do anything. T

infer that he by this time suspected that J. M. Walker was not

solvent, for as far as regards security to the company it was not

material whether the bankers who gave the guarantee w^ere those

with whom J. M. Walker kept his account or others. The 30th of

December in that year was on Saturday. On Monday, the 1st of

January, 1883, the secretary returned from abroad and resumed his

duties, and Mitchell reported to him what had taken place ; he

approved of it. On the 4th of January, 1883, Messrs. Miller,

Smith, & Bell, solicitors for the representatives of the testator, who
had been pressing J. M. Walker to execute a transfer of the

shares, gave to the secretary a formal letter, which I will

[*40] read: "3 Salters' Hall Court. E. C, 4th * January, 1883.



i;. C. VOL. V.J BLANK. 17;

No. 2. — Societe Generale de Paris v. Walker, 11 App. Cas. 40, 41.

Dear Sir,— On behalf of the trustees and executors of the late

Mr. James Scott Walker we have to give you notice that the cer-

tificates for shares in your company numbered 28,979 to 28,998,

and Nos. 30,772 to 30,851, were deposited by Mr. James Mont-

gomery Walker with the late Mr. James Scott Walker witli a

transfer signed by Mr. James Montgomery Walker, and that the

share certificates are now in our possession on behalf of the ex-

ecutors, and we have to warn your company not to allow Mr. James

Montgomery Walker to deal with these shares, as should the com-

pany recognise any such dealings we should, on behalf of the execu-

tors, claim from the company the value of the shares. Yours

faithfully. Miller, Smith, & Bell. J. E. Walker, Esq."

LiNDLEY, L. J., m the present case, says (14 Q. B. I). 458 ; 54 L.

J. Q. B. 189) :
" If he, J. M. Walker, had executed a proper trans-

fer to the plaintiffs the plaintiffs would have acquired a legal right

to luive the transfer to them registered, if they gave the company
a proper indemnity against the consequences of registering the

transfer without the production of tlie certificate of the ownership

of the transferor." He adds, "The right to the shares passes by

the transfer, and the articles of the company do not make the |iro-

duction to the company of the transferor's certificate a condition

precedent to the registration of the transfer."

In the view of the facts which all the Judges below took, James

M. Walker, though there was nothing to prevent his actually ex-

ecuting a deed transferring the shares to the plaintiffs, never did

execute one, and therefore on this view of the facts it was not

necessary to decide this point.

But it was strongly argued at your Lordships' bar that there was
evidence from which it ought to be, or at least might be, inferred

that he had legally executed a deed of transfer. And though I in-

dividually think that the evidence does not show that he had done

anything equivalent to an execution of the transfer after it was
filled up, I believe some of your Lordships were not prepared to

decide upon that ground. And I think it quite clear that the

clerk of the company never did put their objection on the ground

that the transfer was not duly executed by James M.
* Walker. If he had done so the plaintiffs might, and I [*41]
suppose would, have asked James M. Walker to execute the

transfer over again ; and he, having gone so far as he had done,

would probably havq done so if requested.
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If, therefore, I agreed with the law as stated in the passage T

have read, I shoukl certainly feel much difficulty in deciding

against the plaintihs. But I think that there are important quali-

fications which should be put on this statement of the law, and it

was partly because I was desirous of stating accurately what these

were that your Lordships did not deliver judgment at once.

I think tlie authorities to which I have referred show, that even

if a transfer is in order, that it is accompanied by the certificate,

the company are not bound to register it at once. They are en-

titled (it is not necessary to inquire whether they are bound) to

delay for a reasonable time, and to make reasonable inquiries before

registering ; and it is, I believe, the general practice to delay the

registration at least till there has been an opportunity given to the

registered holder to answer a letter of advice telling him that a

transfer has been lodged.

It is not necessary to inquire whether if the company were to

register a transfer without any delay or making any inquiry, they

would incur any responsibility against which this company would

require a guarantee. It is enough to say that, even if the transfer

had been duly re-executed by J. M. AValker, there was nothing

that, had occurred previous to the 4th of January, when the notice

was given by Messrs. Miller, Smith, & Bell, to make it obligatory

on the company to register the transfer. After the receipt of that

notice nothing wliicli they did could have affected the prior right

of the respondents.

I do not doubt that the Judges in the Court of Appeal put the

right construction un the Companies Act 1S62, as to the notices of

trust, ])ut I do not tldnk it necessary to decide that.

Lord Watson :
—

My Lords, I concur. I do not think there are facts proved in

this case sufficient to warrant the inference that the transfer of

these shares was after its completion redelivered to the ap-

[* 42] pellants * by Mr. James Montgomery Walker ; but whether

it be true that the transfer in (piestion was or was not

duly executed l»y Mr. Walker, I am still of opinion that upon

either of those assumptions the respondents are entitled to our

judgment.

Lord FitzGekald :
—

My Lords, I concur in your Lordships' decision.

The defendants have the prior equitable title in point of time
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and tlie question is wlietlier the appellants (plaintilfs) have estab-

lished that .011 the facts and in law their subsequent title, if they

have any, ought to be preferred.

As the question relates to shares in an institution which derives

its vitality from the statute of 1862, we must look to that statute

and the articles of association of the company to ascertain the posi-

tion of a shareholder and his powers of transfer, and the provisions

made by the statute and the articles for the protection of the asso-

ciation. The sections of the statute have been already referred to

by two of the noble Lords who have preceded me, and therefore I

a1)stain from again referring to them. '• Pi'liad fade title," in sect.

31, means that the certificates shall be evidence that the title of

the holder is correct until the contrary shall be made to appear.

James Montgomery Walker does not appear to have been an origi-

nal member of the company. He seems to have acc|uired his

shares by transfer in 1875, and he accepted the shares '' subject to

the articles of association and to the regulations of the company,"

one of which is specially expressed in the note indorsed on the

certificate.

The appellants (the plaintiffs) contended, first, that they had ob-

tained an actual valid transfer of the legal ownership in the shares,

and had therefore the legal right to be registered ; and, secondly,

that if their title was only equitable, that equitable title was at

least equal to that of the respondents, and had obtained priority by

notice to the company.

The step which the plaintiff's had first to establish was" that

after the blank transfer liad been completely filled up, James
Montgomery Walker, being aware of its contents, had acknowl-

edged it, and done some act equivaknt to delivery of it as his

deed. I was for some time very much struck with the

consideration *that on this question the letters of tlie 28th [* 43]
and 30th of December, or the inference to be deduced from

them, would probably have operated by way of estoppel against

James Montgomery Walker, had the litigation been witli him. It

seems different, however, as between the plaintiffs and the present

defendants, who are pledgees of the shares for value, and whose
prior title the jdaintiffs seek in this litigation to displace. The
onus lies on tlie plaintiffs to prove, as against the defendants, the

due e.xecution and delivery of the deed of transfer in a complete

form as a deed. They have failed to ]n-ove, as against the defend-
VOL. v. 12
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ants, that after the transfer had heen tilled up James Montgomery

Walker ever saw it or was aware of its complete cpntents or of

Colladon being the transferee ; and Dove states that when he got

tlie letter of the 2Sth of December, signed hy James Montgomery

"Walker, the transfer was not produced to him. The plaintiffs

have ''therefore failed to do that which was incumbent on them,

viz., to prove as against the defendants the due execution of the

transfer.

We are therefore relieved from considering what might have

been the effect of a due execution of the deed of transfer, without

more, on the rights of the parties, having regard to the provision of

the 26th of the articles of association, that " shares shall be trans-

ferable onlij by deed executed by the transferor and transferee, and

duly entered in the register of transfers."

I have now to consider the first branch of the plaintiffs' second

proposition, viz., that the equities of the two parties were equal in

all respects. Treating the plaintiffs' title (if any) to be equitable

only, the facts to establish it in every respect exhibit infirmity.

The documents on which it is supposed to be founded are the let-

ter of the 15th of December, 1882, and an unstamped form of a

deed of transfer signed by James Montgomery Walker and called,

and justly called, the blank transfer, for it was a complete blank
;

and the letter, though it mentions " 100 Tram Unions," fails to ear-

mark or pledge any particular shares ; and Dove admitted the sup-

posed transfer to be of no value. On the IGth of Decemlier Dove

knew this. Xothing appears to have been done until the 28th,

when the instrument was filled up on information probably

[* 44] derived from the clerk of the company as * to the num-

bers of the shares on the register in Walker's name, and

Colladon signed as transferee. Then followed the incomplete

transactions of the 28th and 30th.

I assume, however, for the purposes of my judgment, that the

plaintiff's had obtained an equitable lien on the shares in question.

On the other hand, the prior equitable title of the defendants is

clear, plain, simple, and without a blot, and is accompanied by a

delivery and pledge of the certificates of the shares. -

Now, the statute and the articles of association must be taken

together. The former shows that the certificates are to be prima

facie evidence of the title to the shares ; and tlie latter that the

certificates are the onlv instruments and evidence of title which
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name of the transferee. C, witliout the knowledge of F., deposited the

certilicates and bhxnk transfer with Q., to secure a loan of £250. Q.

inserted his own name as transferee. It was held that C, being only

an equitable mortgagee of the shares, could only transfer to Q. such

rights as he had himself; that Q. had no authority from the plaintiff

to insert his own name; and that the shares were redeemable by F. on

payment of the i'loO and interest. In this case Sklborne, L. C,

points out that even if the transfer had been a negotiable instrument

the result would have been the same. He observed that the principle

of the rule as to negotiable instruments is that the person who has

signed a negotiable instrument in blank or with blank spaces is (on

account of the negotiable character of tlie instrument) estopped by the

law merchant; from disputing any alteration made in the document,

after it has left his hands, by filling up blanks (or otherwise in any

way not ex facie fraudulent) as against a Iiond fide holder for value

witliout notice; but this estoppel is only in favour of the Jiond fide

holder; and a man who, after taking it in blank, has himself filled up the

blanks in his own favour without the consent of the person to be bound,

has never been treated in English Courts as entitled to the benefit of

the doctrine. For this he cited Horjartli v. LatJunn, & Co. (1S78), 8 Q. B.

D. 643, 2^<''' Bramwell, B., p. G47, 47 L. J. Q. B. 339, 39 L. T. 75;

Hatch V. >Se(i)-les (1854), 2 8m. & Gift". 147, jt»er V. G. Stuart, p. 152,

23 L. J. Cli. 467, affirmed on appeal, 24 L. J. Ch. 22; Tayler v. Great

Ind'Koi Peninsular Raihvaij Co. (1859), 4 De G. & J. 559,7;)e/- Turner,

L. J. p. 574, 28 L. J. Ch. 285, 709.

It nia\' be observed that in Zwinger v. Sitmuda (1817), 7 Taunt.

265, 1 Moore 12, Holt, N. P. 395, 18 R. R. 476, where the defendant,

a pawnee of coffee, had given up to the pawnor the dock-warrants in-

dorsed with an order for the delivery of the goods '"to , " he

was held estopped from claiming the property against a hondfide holder

to whom the pawnor had delivered the warrant, apparently without

filling up the blank. There was evidence that persons engaged in the

trade treat and consider these warrants as passing by indorsement. And,

although the majority of the Court did not consider the evidence suffi-

cient to establish a custom making the warrants negotiable, they appear

to have treated the transaction as a representation by the defendant that

the pawnor was the owner of the coffee.

In Colonial Bank v. Whinney (H. L. 1886), 11 App. Cas. 426, 56

L. J. Ch. 43, 55 L. T. 362, where a registered shareholder in a com-

pany had deposited his certificates and executed a blank transfer in

security of an advance, it was held u})on the bankruptcy of the share-

holder that the shares were not in his reputed ownership. The certifi-

cates in this case were similar to those in the principal case No. 2 (T/^e
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Societe Generale de Paris v. Walker), and the authority of that case

was followed on the point that if the sliareholder had attempted to

transfer the shares to another ])erson without producing the certilicates,

the transaction would not have been ''in order," and the company

would have refused to register it.

The principal case No. 2 is again followed by STiRLiisrfJ, J., in Roots

V. Williamson (1888), 38 Ch. D. 485, 57 L. J. Ch. 995, 58 L. T. 802.

The Colonial Bank v. Cadij (ap[)eal from Williams v. Colonial -Bank),

(H. L. 1890), 15 App. Cas. 267, 63 L. T. 27, is an important case. A.,

the registered owner of shares in an American Railway Company, held

certificates stating that the shares were held by him, and were " trans-

ferable in person or by attorney on the books of the company only, on

the surrender and cancellation of this certificate by an indorsement

thereof hereon."' Indorsed on tlie certificates was a form of transfer

blank in the names of the transferor and transferee, and including a

power of attorney (blank in the name of the attorney) to carry out the

transfer. After the death of A., his executors, in order to have the

shares transferred into their names sent the certificates to their London

brokers, having previously signed as executors (but without hlling up

the blanks) the blank transfer on the back of each certificate. One of

this firm of brokers fraudulently deposited the certificates with a bank

as security for advances. The bank retained the certificates, and took

no steps to obtain registration. It was held that the conduct of the

executors in delivering the transfers was consistent with the intention

to have themselves registered as the owner, and therefore did not estop

them from setting up their title against the bank ; for the bank might

have inquired into the broker's authority.

Another important case in which the principal case (No. 2) is fol-

lowed is Powell v. London and Provincial Bank (C. A. 1893), 1893,

2 Ch. 555, 62 L. J. Ch. 795, 69 L. T. 421. In this case, A. was the

registered holder of stock in a company under the Companies Clauses

Act 1845 (which by sect. 74 enacts that transfers of stock shall be by
deed). A. dej)osited with a bank as security for a loan the stock certi-

ficate, a blank transfer executed by himself, and a loan note undertak-

ing to execute a proper assignment when required. The stock in fact

formed part of a fund of wliicli A. was the sole trustee. Tlu^ bank, wlio

had no notice of the trust, inserted their own name in the blank trans-

fer, and executed it as the transferees, but tlie deed was not re-executed

by A. The transfer was duly registered by the company, and tlie bank
informed A. of this. It was held by the Court of Ai»i)('al aHirming the

decision of Wright, J., that tlie transfer was not the deed of A., and

did not pass the legal title to the stock
; and therefore the title of the

bank, being equitable only, nins*^ be pttstponed to the prior e<niitaldc
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title of the beneficiaries under the trust. Foivell v. London and Provin-

cial Bank (C. A. 1893), 1893, 2 Ch. 555, 62 L. J. Ch. 795, 69 J. T. 421.

As to the effect of blanks in negotiable instruments, see also " Bill

of Exchange, '" Xo. 49 and notes, 4 K. C. p. 637 et s&i.

AMERICAN NOTES.

'I'lie first branch of tlie Rule finds more or less support in Burns v. Lynde,

G Allen, ;5(J5 ; Preslon v. Hull, 23 Grattan (Virginia), GOO; 14 Am. Rep. 15:3

(bond blank as to obligee); (Jplon v. Archer, 41 California, 85; 10 Am.
Rep. 26G (deed blank as to grantee); Viaer v. Rice, 33 Texas, 139; Uniled

States V. Nelson, 2 Brockenbrough, 61; Cross v. State Bank, 5 Pike (Arkan-

sas), 525; Bragg \. Fessenden, 11 Illinois, 544; Ingram v. Little, 14 Georgia,

173 ; 58 Am. Dec. 549; Williams v. Cruicher, 5 Howard (Mississippi), 71 ; 35

Am. Dec. 422 ; Graham v. Hult, 3 Iredell Law (North Carolina), 300 ; 40 Am.
Dec. 408 ; Wallace v. Hannstad, 15 Pennsylvania State, 462 ; 53 Am. Dec. 603

;

Hanfurd v. McNuir, 9 Wendell (New York), 54.

But it has been held that a deed delivered to the grantor's agent, contain-

ing blanks, may subsequently be filled up and effectually delivei-ed by him.

Duncan v. Hodges, 4 JNlcCord (South Carolina), 239 ; 17 Am. Dec. 734 ; Field

V. Slagg, 52 Missouri, 534 ; 14 Am. Rep. 435 (there was parol authority to ftU

blanks) ; Swarlz v. Ballon, 47 Iowa, 188 ; 29 Am. Rep. 470 ; Vose v. Dolan,

108 Massachusetts, 155; 11 Am. Rep. 331 (parol authority to fill blank.s)
;

Owen V. Pernj, 2rt Iowa, 412; 96 Am. Dec. 49 (deed entrusted to negotiate

sale) ; Van Etta v. Evenson, 28 Wisconsin, 33 ; 9 Am. Rep. 486 (mortgage

blank as to mortgagee) ; Gibhs v. Frost, 4 Alabama (N. S.) 720 ; Bridgeport

Bankx. N. Y., ^-c. R. Co., 30 Connecticut, 231 ; Camden Bank v. Hall, 2 Green

(New Jersey), 383; Ex parte Kerwin, 8 Cowen (New York), 118; Reed v.

Morton, 24 Nebraska, 760 ; 1 Lawyers' Rep. Annotated, 736.

The point is very learnedlj' examined in Inhab. of So. Berwick v. Huntress,

53 ]\Iaine, 89, where it is held that one signing and delivering a bond, as

his deed, in an imperfect state, must be deemed as agreeing that the blanks

may be filled. The Court cite Eagleton v. Gutteridge, 11 M. & W. 466; Wilcij

V. Moor, 17 Sergeant & Rawle (Pennsylvania), 438; 17 Am. Dec. 696; Com-

mercial Bank v. Koriwright. 22 Wendell (New York), 364; Wooleg v. Constant,

4 Johnson (New York), 54; 4 Am. Dec. 246; Ex parte Decker, G Cowen
(New Yoi'k), (!0; Humphreys v. Guilloto, 13 New^ Ilamj^shire, 385; 38 Am.
Dec. 499 ; and Drury v. Foster, 2 Wallace (United States Sup. Ct.), 24, in

which the Court saj' :
" We agree that by signing and acknowledging the deed

in blank, and delivering the same to an agent, with an express or implied

authority to fill up the blank and perfect the conveyance, its validity could

not well be doubted. Although it was at one time doubted whether a i'>arol

authority was adequate to authorize an alteration or addition to a sealed in-

strument, the better opinion at this day is that the power is sufficient."

A deed being delivered to a vendee with the vendee's name blank, he may
insert his own name. McCleery v. Wakefield, 76 Iowa, 529 ; 2 Lawyers' Rep.

Annotated, 529, with notes.

In Slate v. ^fll/lheu•s. 44 Kansas, .596 ; 10 Lawyers' Rep. Annotated, 308, it is
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said (ill reference to deeds) .
" It is generally held that if the instrument is

filled up in accordance with the instructions, written or oral, of the maker, in

his presence or absence, before or after its delivery, and under it the property

at that time or afterwards coines into the hands of some innocent and bond

fiile holder for vahie, the instrument wiil be held to be valid." Citing Pence

V. Arhuckle, 22 Minnesota, 417, and other cases above cited.

Ujion the second branch of the Rule, it was held, in Commercial Bunk v.

Korlright, 22 Wendell (Xew York), -US; 34 Am. Dec. 817, that a power to

transfer stock, made in blank, by the owner's placing his name and seal, wit-

nessed, on the hack of the certificate, which is subsequently filled up by the

jierson to whom it is delivered, is valid. Cited McNeil v. Tenth Nat. Bank,

46 New York, ool ; 7 Am. Kep. 3.'35
; Bartlett v. Board of Education, 59 Illi-

nois, 371. In AIcNe'd v. Tenth Nat. Bank, .^upra, the fii\st principal case was

referred to at length, the Court observing :
" Some of these questions re-

ceived a most elaborate discussion, and there was a strong array of judicial

opinions sustaining the validity of transfers of stock, unauthorized in point of

fact, on the ground that by mere negligence and unintentionally the true

owner had enabled another to deliver an apparently valid title to the stock,

and thus deceive third ])arties."

See 2 Daniel on Xegotiable Instruments, § 1708, g.

BLOCKADE.

No. 1.— THE NEPTUNUS.

(1799.)

RULE.

A BLOCKADE (le facto expires de facto ; but a blockade

by notification (accompanied b}^ the fact) is prima facie

presumed to continue till tbe notification is revoked. So

that, in the latter case, the burden of proof is thrown on

the party claiming restitution.

The Neptunus.

1 C. IJoli. 170-17.'5.

Blockade. — De facto or Inj Noli//ration. — Presumption.

A blockade de facto expires de facto; but a lilockade by notification [170j

is prima, facie presumed to ('(inlniiic till the uotiJic-alion is revoked:

tliis presumption throws the o»ics prolHuidi uu the claimant.
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This was the case of a ship taken coming out of the Texel,

September 7th, 1798.

Judgment :
—

Sir W. Scott. This case comes on now upon the ship only. In

the affidavit annexed to the claim it is said that there is an au-

thority given to claim the cargo, and that there are some facts

which may take that part of the case out of the law which has

been laid down respecting a breach of blockade ; I shall therefore

reserve that till a future day, saying at present only that I shall

expect the claim to be very special, and the proof to l)e very satis-

factory as to the time when the transaction took place.

There are two questions respecting the ship : a question of prop-

erty, and a question arising on a breach of blockade. As the Court

has frequently decided that neutral vessels breaking a

[* 171] blockade * are liable to confiscation; if I am satisfied that

the ship has been guilty of that offence, it may be unneces-

sary to enter into the former question, or to inquire whether the

property belongs to the claimant or to tlie Dutch merchants Messrs.

De Sylva, who have, in a letter found on beard, certainly ex-

pressed themselves very much with the anxiety and authority of

owners.

The capture was made on the 7th of September of!" the Ylie pavS-

sage by two English armed ships, about seven miles from the Dutch

coast. The Court has before laid down the rule that a blockade is

broken as much by coming out with a cargo as by going in ; and

the only exception which the Court has noticed in laying down

this rule is that of a cargo shipped or delivered to the master, for

the use of his owner, before the commencement of the blockade.

There are two sorts of blockade : one by the simple fact only

;

the other by a notification accompanied with the fact. In the former

case, when the fact ceases otherwise than by accident or the shift-

ing of the wind, there is immediately an end of the blockade. But

where the fact is accompanied by a public notification from the

government of a belligerent country to neutral governments, I ap-

prehend, immd facie, the blockade must l)e supposed to exist till

it has been publicly repealed. It is the duty undoubtedly of a

belligerent country, which has made the notification of blockade,

to notify in the same way, and immediately, the discontinuance of

it. To suffer the fact to cease, and to apply the notification again,

at a distant time, would be a fraud on neutral nations, and a
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conduct which we are not to suppose that any * country [* 172]

would pursue. I do not say that a Idockade of this sort

may not in any possible case expire dc facto ; but I say such a

conduct is not hastily to be presumed against any nation; and

therefore, till such a case is clearly made out, I shall hold that a

blockade Ijy notification is, prima facie, to be presumed to continue

till the notification is revoked.

The notification of the blockade of this port was made on the

the 11th of June, 1798. The ship was in the Texel at the time;

the owner was at Embden ; and the blockade must have been per-

fectly well known there by the latter end of the month. Her duty

was to have retired. But it is said that the cargo was Portuguese

property, and purchased before the notification. Perhaps it might

be so ; but there could be no obligation on this Prussian vessel to

take it away. Instead of pursuing the prudent conduct of with-

drawing, just after the blockade began, in the months of July and

August, this ship is employed in taking a cargo on board.

That it should be done with an intention of continuing there till

the blockade ceased is not probable. The presumption is that it

must have been done with a fraudulent design of slipping out, if

any accident should afford an opportunity of escaping. In the

month of September the ship sails, and is immediately stopped by

these two armed vessels. But it is said that there was no blockade

(le facto ; and that this small number of vessels only is a proof that

there was no efficient actual blockade. I am of a contrary opinion
;

for surely it is not necessary that the wdiole blockading force

should lie in the same tier ; nor is it material that a vessel

had escaped the *rest. These ships were in the exterior [*173]

line, as I understand it ; and if there had been only these,

I should have held them to he quite sufficient. It is unnecessary

for me to consider, however, whether the blockade was continued

l)y these ships or not, as the presumption being raised by the noti-

fication, it rests on the other side to prove the contrary.

ENGLISPI NOTES.

It is necessary that a blockade should he intimated to neutral mer-

chants in some way or otlior. It may he notified in a public and solemn

manner, by declaration to foreign government.s ; and this mode would

always be most desirable, although it is sometimes omitted in practice;

but it may also commence de farfo, by :i blockading force giving notice

on the spot to those who conic from a distance, and wlio may therefore
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be ignorant of the fact. Vessels going in are, in that case, entitled to

a notice before they can be justly liable to the consequences of breaking

a blockade. But no notice is necessary to affect vessels coming out of

the blockaded port. The Vrouw Jndlth (1799), 1 C. Rob. 150, 152.

In this case of The Vnmiv jHdith,Liord Stowell gives the following

definition of a blockade, which is quoted by Bramwell, B., in Rodo-

caiiachi v. Elliott (Ex. Ch. 1874;, L. R., 9 C. P. 51S, 523, 43 L. J. C. P.

255, 258, 31 L. T. 239, as precisel,y applicable to an investment by

land, such as that of Paris by the Germans in 1870: '• A blockade is a

sort of circumvallation round a place, by which all foreign connection

and correspondence is, so far as human force can effect it, to be entirely

cut off. It is intended to suspend the entire commerce"of that place;

and a neutral is no more at liberty to assist the traffic of exportation

than that of importation." Lord Stowell proceeds: "The ntmost

that can be allowed to a neutral vessel is that, having already taken on

board a cargo before the blockade begins, she maybe at liberty to retire

with it. But it must be considered as a rule which this Court means

to apph^, that a neutral ship departing can only take away a cargo bond

fide, purchased and delivered, before the commencement of the block-

ade; if she afterwards takes on board a cargo, it is a fraudulent act, and

a violation of the blockade."

A vessel coming out of a blockaded port with a cargo is 'prima facie

liable to seizure; and cargo taken on board after the commencement of

the blockade is also liable to be condemned. TJie Frederick Moltke

(1798), 1 C. Pvob. 85. Tudor's L. C. on Mercantile Law, 3 ed.

p. 1011.

A blockade by notification directed against one State cannot be en-

forced so as to prevent free access to a conterminous state not included

in the notification. So a blockade of the ports of Holland was held

not violated by a destination to Antwerp. TJte Fran llsahe (1801),

4 C. Eob. G3.

A neutral shi[) cannot innocently place itself in a situation where

she may with impunity break the blockade at pleasure. Tlie Neii-

tnditet (1805), 6 C. Rob. 30, 35. So a ship which has notice of a

blockade is not entitled to sail to the mouth of the blockaded port to

inquire whether the blockade is still in existence. The !^pes and Irene

(1804), 5 C. R(.b. 76, 81.

The notice given of a blockade must not be more extensive than the

blockade itself. Novthcote v. Doiujhis (1855), 10 .Moo. P. C. 37, 59.

Where a ship is condemned for breach of blockade the cargo generally

follows the same fate; and it is not competent to the owners of the cai-go

to show their innocence, as they are concluded by tlie illegal act of the

master. Baltazzi v. Ryder (P. C. 1858), 12 Moo. ]'. C. 1G8. But
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wliere at tlie time of ,slii|)inent, the isliippers could not have known of the

blockade, tlie goods may be restored, notwithstanding the subsequent

illegal act of the master in breaking the blockade. Tlie ALet'ciirhis

(1798), 1 C. Eob. 80. To tliis extent the ruling of Lord Stowell in

the latter case — although too broadly expressed — appears to be ac-

knowledged as law in tlie judgment of the Judicial Committee delivered

by Lord Kingsdowx in Baltazzl v. liijder.

AMERICAN NOTES.

The principal case is cited by the United States Supreme Court, with The

Betsey, 1 Robinson, 282 ; in The Circassian, 2 Wallace, 150, the Court observ-

ing: "Of such a blockade, it was well observed by Sir William Scott: 'It

must be conceived to exist till the revocation of it is actually notified.' The

blockade of the rebel fbrts. therefore, must be presumed to have continued

until notification of discontinuance. It is, indeed, the duty of the belligerent

government to give prompt notice ; and if it fails to do so, piroof of the dis-

continuance may be otherwise made; but subject to just responsibility to

other nations, it must judge for itself when it can dispense with blockades."

No. 2. — THE BETSEY.

(1798.)

No. 3. — THE COLUMBIA.

(1799.)

RULE.

In order to render a neutral ship liable to capture for

breach of blockade, the blockade must be actual, amount-

ing to a state of investment by the enemy.

But the blockade may continue leoi;allv to exist, althouurh

the blockading squadron has been temporarily blown off

by adverse winds.

The Betsey.

1 C. Rob. 92a-101.

Blockade. — Aclual !nrcslment necessary.

A declaration of blockade by a commanding officer without an [02 a]

actual investment will not constitute ,l legal blockade;. In a case of

neutral property captured by the English and recaptm-cd by the Freiidi. com-

pensation siknI fi'om the original British captors, but rel'iised, dii the L;n)iiud
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of a bond Jide possession ; irregularities to bind a former captor, being a bond

fide possessor, must be such as produce irreparable loss, or justly prevent

restitution from the recaptors.

This was a case of a ship and cargo taken by the English at

the capture of Guadaloupe, April the 13th, 1794, and retaken,

together with that island, by the Trench in June following. The

ship was claimed for Mr. Patterson, of Baltimore, and the cargo

as American property. The captors, bemg served with a moni-

tion to proceed to adjudication, appeared under protest; and the

cause now came on upon the question, Whether the claimants

were entitled to demand of the first British captors restitution in

value for tlie property w^hich had passed from them to the French

recaptors ? The first seizure was defended o\\ a suggestion that

The Betsey had broken the blockade at Guadaloupe.

Judgment :
—

Sir W. Scott. This is a case which it will be proper to consider

under two heads. I shall first dispose of the question of blockade
;

and then proceed to inquire on whom the loss of the recapture

by the French ought to fall, under all the circumstances of the

case.

On the question of blockade three things must be proved : 1st,

The existence of an actual blockade ; 2ndly, The knowledge of the

party ; and, odly, Some act of violation, either by going in or by

coming out with a cargo laden after the commencement of

[* i).'*.] * blockade. The time of shipment would on this last point

be very material ; for although it might Ije hard to refuse a

neutral liberty to retire with a cargo already laden, and by that act

filready become neutral property, yet, after the commencement of

a blockade, a neutral cannot, I conceive, be allowed to interpose in

any way to assist the exportation of the property of the enemy.

After the commencement of the blockade, a neutral is no longer at

liberty to make any purchase in that port.

It is necessary, however, that the evidence of a blockade should

be clear and decisive. In this case there is only an affidavit of one

of the captors, and the account which is there given is " that, on

the arrival of the British forces in the West Indies, a proclamation

issued, inviting the inhabitants of Martinque, St. Lucie, and Guada-

loupe, to put themselves under the protection of the English ; that

on a refusal hostile operations were commenced against them all
;

"

though it cannot be meant that they began immediately against all
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at once ; for it is notorious that tliey were directed against them

separately and in succession. It is farther stated " that, in Janu-

ary, 1794 (but without any more precise date), Guadaloupe was

summoned, and was then put into a state of complete investment

and blockade."

The word " complete " is a word of great energy ; and we might

expect from it to find that a number of vessels were stationed

round the entrance of the port to cut off all communication. But

from the protest I perceive that tlie captors entertained but a

very loose notion of the true nature of a blockade ;
for it

* is there stated " that, on the 1st of January, after a gen- [* 9-4]

eral proclamation to the French islands, they were put into

a state of complete blockade." It is a term, therefore, which was

applied to all those islands at the same time under the first

proclamation.

The Lords of Appeal have determined that such a proclamation

was not in itself sufficient to constitute a legal blockade. It is

clear, indeed, that it could nut in reason be held to produce the

effect which the captors erroneously ascribed to it. From the mis-

application of these phrases in one instance I learn that we must

not give too much weight to the use of them on this occasion ;
and

from the generality of these expressions I think we must infer

that there was not that actual blockade which the law is now dis-

tinctly understood to require.

But it is attempted to raise other inferences on this point from

the manner in which tlie master speaks of the difficulty and danger

of entering ; and from the declaration of the municipality of Guada-

loupe, which states " the island to have been in a state of siege."

It is evident that the American master speaks only of the difficulty

of avoiding the English cruisers generally in those seas ; and as to

the other phrase, it is a term of the new jargon of France which is

sometimes applied to domestic disturbances, and certainly is not so

intelligible as to justify me in concluding that the island was in

that state of investment from a foreign enemy which we require to

constitute blockade. I cannot, therefore, lay it down that a block-

ade did exist till the operations of the forces were actually directed

against Guadaloupe in April.

* It would be necessary for me, however, to go much [* 95]

further, and to say that I am satisfied also that the parties

had knowledge of it ; but this is expressly denied by the master.
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He went in without obstruction. Mr. Tncledon's statenient of his

belief of the notoriety of the blockade is not such evidence as will

alone be sutficient to convince me of it. With respect to the ship-

ment of the cargo, it does not appear exactly under what circum-

stances or what time it was taken in
; I shall therefore dismiss

this part of the case.

The case being on the first point pronounced a case of restitution,

a second point arises out of the recapture of the property by tlie

French ; and the question is, Whether the original captors are ex-

onerated of their responsibility to the American claimants ? It is

to be observed that at the time of recapture America was a neutral

country, and in amity with France. I premise this fact as an im-

portant circumstance in one part of the case ; but the principal

points for our consideration are, Whether the possession of the

original captors was, in its commencement, a legal- hond fide pos-

session ? and, 2ndly, Whether such a possession, being just in its

commencement, became afterwards, by any subsequent conduct of

the captors tortious and illegal ? for on both these points the law

is clear "that a Ijoiid fide possessor is not responsible for casualties,

but that he may by subsequent misconduct forfeit the protection

of his fair title, and render himself liable to be considered as a

trespasser from the beginning." This is the law, not of this Court

only, but of all Courts, and one of the first principles of universal

jurisprudence.

[* 9G] * The cases in which it has been particularly applied in

this Court, have been cited in the arguments ; and I will

briefiy advert to the circumstances of them, as they will afford much

light to direct us in the present case. The Nicolas and Jan, Adni.

March 5, 1784, was one of several Dutch ships taken at St. Eusta-

tius, and sent home under convoy to England for adjudication. In

the mouth of the channel they were retaken by the French Heet

;

there was much neutral property on board, sufficiently documented
;

and in that case a demand was made on behalf of a merchant of

Hamburgh, for restitution in value from the original captor. It

was argued, I remember, that the captors had wilfully exposed the

property to danger, by bringing it home, whilst they might have

resorted to the Admiralty Courts in the West Indies, and therefore

tliat the claimants were entitled to demand indemnification from

them ; but on this point the Court was of opinion that, under the

dubious circumstances in which those cases were involved, and
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under the great pressure of important' concerns in which the com-

manders were engaged, they liad not exceeded the discretion whicli

is necessarily intrusted to them by the nature of their command.

It was urged also against the chiimants in tliat case, that since the

property had been retaken by their allies, they had a right to de-

mand restitution in specie horn them; and on these grounds our

Courts rejected their claims.

In The Ilendrick and Jacoh {Hendrick and Jacob, Lords, July 21,

1790) also the case turned upon similar considerations of the

nature of the possession. It was a case of a Hamburghese ship

taken erroneously as Dutch, and retaken by a French
* privateer. In going into Xantz the vessel foundered and [* 97]

was lost. On demand for restitution against the original

British captor, the Lords of Appeal decided that as it was a seizure

made on unjustifiable grounds, the owners were entitled to restitu-

tion from some quarter ; that as the French recaptor had a justi-

fiable possession under prize taken from his enemy, he was not

responsible for the accident that had befallen the property in his

hands ; that if the property had been saved indeed, the claimant

must have looked for redress to the justice of his ally the French
;

but since that claim was absolutely extinguished by the loss of the

goods, the proprietor was entitled to his indemnification from the

original captor. Under a view of these precedents, we must in-

quire first into the nature of the original seizure in the present

case : Whether it was so wrongful, as to l)ring upon the seizor all the

consequences of that strict responsibility which attaches to a

tortious and unjustifiable possession ?

It has been rather insinuated, than affirmed openly in argument,

that there was any thing wrong or unjustifiable in the first capture
;

but it is said that the great injustice arises from the detention,

and from that irregularity of conduct in the captors, wdiich has

put it out of the power of the claimants to support their claim,

and obtain restitution from the French.

In respect to the first seizure, although it is admitted now that

there was not a blockade, yet it must be allowed also, on tlie otlier

side, that the island of (xuadaloupe was at that time in a situation

extremely ambiguous and critical. It could he no secret in

America * that the British forces were advancing against [* 9^?]

the island ; and that the planters would be eager to avail

themselves of the interference of neutral persons, to screen and
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cany off their property. Under such a posture of affairs, ships

found in the harhours of Guadaloupe must have fallen under very

strong suspicions, and have become justly liable to very close ex-

amination. The suspicion besides would be still farther aggra-

vated, if it appeared, as in this case it did appear, that those for

whom the ships were claimed kept agents stationed on the island
;

and might, therefore, be supposed to be connected in character and

interests with the commerce of the place. It is true, indeed, the

Lords of Appp:al have since pronounced the island to have been

not under blockade ; but it was a decision that depended upon a

greater nicety of legal discrimination than could be required from

military persons, engaged in the command of an arduous enterprise.

The same considerations which justify the seizure apply also

to the second charge of detention in this case ; for, under these

suspicions and these doubts, it was not a slight examination of

formal papers that could be deemed sufficient. The captors were

entitled to reserve the property so taken for legal adjudication

;

and as they could not erect a jurisdiction on the spot, so neither

were they at leisure then to send their prizes to distant Courts.

The first capture was made April 13 ; the recapture took place so

early as the 2d of June following; there was an interval but of

six weeks. The French were, as the subsequent event

[* 99] proves, in great force in those parts ; the * Commanders had

much to occupy their attention ; the number of vessels taken

under these circumstances was very considerable ; and, therefore,

it is not to be mentioned as an injurious or unnecessary delay, that

in six weeks, so employed, no means were found to bring the ships

to adjudication.

But it is said, the irregular proceedings of the captors have

rendered them liable to tlie strictest responsibility. Now, on this

point I must distinctly lay it down, that the irregularities, to pro-

duce this effect, must have been such as would justly prevent

restitution by the French. If such a case could be supported, I

will admit there might then be just grounds for resorting to the

British captor for indemnification ; but till this is proved, the re-

sponsibility which lies on recaptors to restore the property of allies

and neutrals will be held by these Courts to exonerate the original

captors.

What then has been the nature of the irregularities ? It is

said, that the masters and proprietors were sent away from their
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ships ; and, that from that cause there was no one to apply for

restitution at the time of recapture. But what was there to pre-

vent them from making their applications afterwards ? Are the

French more than the English Courts exempted from subsequent

restitution ? They hold, indeed, that possession of twenty-four

hours will convert the property of prize : but this is not applicable

to a neutral vessel. So strongly did the maritime jurisprudence of

ancient France consider neutral property to be in. a state of abso-

lute inviolability, that no salvage was allowed, on retaking

neutral vessels, on the * supposition that no service had [* 100]

been rendered to them. Such was the language of their

law ; and, therefore, no bar to restitution can have arisen from the

impossibility of making immediate application.

It is said farther that the papers were all thrown confusedly

together ; by which it was put out of the power of the claimants

to produce that proof and those documents which the courts of

France require. I know it was a maxim of the French law, and

a maxim not deficient in justice, that if in time of war a ship is

found sailing al)Out the world without any credentials of character,

she is liable to confiscation : but if a just reason could be given

for this defect, if accident or force could be shown to have stripped

her of her proper documents, can it be conceived that the general

rule would be applied to such a case ? Unless the Courts of France

have renounced every principle of justice, such a consequence could

not have ensued from the want of documents in these cases ; and,

therefore, it is not in reason to be presumed. Supposing these

irregularities to have existed, and in the censurable degree which

this argument imputes, they have not in any manner taken off the

obligation which the French lie under to restore this property. I

must determine that they would not, under any proceedings of

justice, have prevented restitution from the French.

On no other ground can the proprietors be entitled to claim it

from the British. If the neutral has sustained any injury, it pro-

ceeds not from the British captor, l)ut from the Frencli ; and there

is no reason that British captors should pay for French

injustice. I * must pronounce the protest to be well [*101J
founded, and tlie captors to be discharged from any farther

proceedings.

Laurence said, that there was a quantity of silver on board

which had not been retaken.

VOL. V. — V) 4
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King's Adv. After what has fallen from tlie Court, I cannot

object to the restitution of the specie.

June 22, 1799. This cause was re-heard before the Lords of

Appeal. The sentence of the Court ])elow was afhrmed.

The Columbia.

1 C. Kob. 154-157.

Blockade. — Breach. — Sailing with Intent.

The actual sailing with an intention to break a blockade is a breach of

the blockade. And the blockade continues legally to exist although the

blockading squadron has been temporarily blown oft" by adverse winds.

[154] This was a case of an American vessel taken on a voyage

from Hamburgh to Amsterdam, August 20th, 1798.

Judgment.

Sir W. Scott. There is pretty clear proof of neutral property

in this case, both of the ship and cargo ; but the vessel was taken

attempting to break a blockade.

It is unnecessary for me to observe that there is no rule of the

law of nations more established than this ; that the breach of a

blockade subjects the property so employed to confiscation. Among
all the contradictory positions that have been advanced on the law

of nations, this principle has never been disputed ; it is to be found

in all books of law, and in all treaties; every man knows it; the

subjects of all states know it, as it is universally acknowledged

by all governments who possess any degree of civil knowledge.

This vessel came from America, and, as it appears, with innocent

intentions on the part of the American owners ; for it was not

known at that time in America that Amsterdam was in a state

of investment. There is no proof therefore immediately affecting

the owners. But a person may be penally affected by the miscon-

duct of his agents, as well as by his own acts ; and if he delegates

general powers to others, and they misuse their trust, his remedy

must be against them.

[* 155] * The master was by his instructions to go north about to

Cruxhaven. This precaution is perhaps liable to some un-

favourable interpretation : the counsel for the claimant have en-

deavoured to interpret it to tlieir advantage ; but at the best, it

can be but a matter of indifference. When he arrived at Crux-

haven, he was to go immediately to Hamburgh, and to put himself
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under the direction of Messrs. Bon^ and Company. They therefore

were to have the entire dominion over this ship and cargo. It

appears, that they corresponded with persons at Amsterdam, to

whom farther confidential instruction had been given by the

owners ; and these orders are found in a letter from Messrs. Vos

and Graves, of jSTev*' York, to Bou^ and Company, informing them,

that the Columhia was intended for Amsterdam,— consigned to

the house of Crommelin, to whom Bou(5 and Company are directed

to send the vessel on " if the winds should continue unsteady

and keep the English cruisers off the Dutch coast
;

" if not, they

were to unload the cargo, and forward it by the interior navigation

to AmsterdanL Boue and Company accordingly direct the master

" to proceed to Amsterdam, if the winds should be such as to

keep the English at a distance." There is also a letter from the

master to Bone from Cruxhaven ; in which he says, "Amsterdam

is blockaded."

We have this fact then, that when the master sailed for Am-
sterdaiu, the blockade was perfectly well known both to him and

the consignees ; but their design was to seize the opportunity of

entering whilst the winds kept the blockading force at a distance.

Under these circumstances, I have no hesitation in saying,

that the blockade was broken. * The blockade was to be [* 156]

considered as legally existing, althongh the winds did occa-

sionally blow oft' the blockading squadron. It was an accidental

change which must take place in every blockade ; but the blockade is

not therefore suspended. The contrary is laid down in all books of

authority ; and the law considers an attempt to take advantage

of such an accidental removal, as an attempt to break the blockade,

and as a mere fraud.

But it has been said, that by the American treaty there must
be a previous warning ; certainly where vessels sail without a

knowledge of the blockade, a notice is necessary ; l)ut if you can

affect them with the knowledge of that fact, a warning then be-

comes an idle ceremony, of no use, and therefore not to be required.

The master, the consignees, and all persons intrusted with the

management of the vessel, appear to haye been sufficiently in-

formed of this blockade ; and, therefore, they are not in the situa-

tion which the treaty supposes.

It is said also, that the vessel had not arrived ; that the offence

was not actually committed, but rested in intention onlv. On
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this point I am clearly of opinion that the sailing with an inten-

tion of evading the blockade of the Texel, Vv'as a heginning to exe-

cute that intention ; and is to he taken as an overt act constituting

the ofience. From that moment the blockade is fraudulently in-

vaded. I must, therefore, on full conviction, pronounce, that a

breach of blockade has been committed in this case ; and that the

act of the master will affect the owner to the extent of the w"hole of

his property concerned in the transaction. The ship and

[*157] cargo belong to the same individuals, * and therefore tliey

must be both involved in the sentence of condenniation.

12th Aug. 1801. This case was heard on appeal, when the

sentence of the Court below was afhrmed.

ENGLISH NOTES.

Where a blockade has been notified, but the blockading squadron ba.s

been driven off by a superior force, there is au end of it; and if the

blockade is resumed, it must, to become binding on neutral States, be

again notified or become notorious de facto. The Ilojfnung (1805), G

C. Rob. 112; TJ,e Triheten (1805), 6 C. Eob. m.
If a vessel comes out of a port where it is alleged but not proved that

there is a blockade de facto, aud the vessel does not meet with any

blockadiug squadron, but is afterwards ca[)tured by a cruiser on a dif-

ferent service, there seems a presumi)tion that there is no breach of

blockade; The Christina Marrjaretha (1805), 6 C. Rob. 62; although,

where there is au effective blockade intentionally broken, the ship so

breaking it is not free merely b^^ getting past the blockading force,

but it is competent to an\' cruiser to seize and proceed against her for

the offence. The Welvaart Van Pillaiv (1799), 2 C. Rob. 128, 130.

The Jujfrow Maria Schroeder (1800), 3 C. Rob. 147.

Where the blockade is raised, the vessel intending to break it is no

longer in delicto ; so that the original pui-pose becomes immaterial. Tlie

Lisette (1807), 6 C. Rob. 387, 395.

If some vessels are permitted to pass, others will have a right to in-

fer that the blockade is raised. The Rolla (1807), 6 C. Rob. 364, 372.

T]ie Jaffrou- Maria Schroeder, si/pra.

The blockading squadron may lawfully lie at any distance convenient

for shutting up the port blockaded. Naijlor v. Taylor (1828), Mood. &
Mai. 205.

A so-called blockade which is relaxed in favour of belligerents to the

exclusion of neutrals is not a legal blockade. Northcote v. Douglas

{The Fransciska) (1855), 10 Moo. P. C. 37.
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amt-:ric.vn notes.

" An accidental removal of the fleet does not suspeiul the blockade, pro-

vided the fleet uses all due diligence to reassume its station." Raddiffv. UnUed

Inn. Co., 7 Johnson (Xew York), 54, by Kent, C.J. "If he knows or is

fairly chargeable with notice of the cause of the absence o£ the fleet, and that

cause be an accidental dispersion by winds or storms, an attempt to take this

opportunity to enter and to carry provisions to the besieged would be a fraud

upon belligerent rights and a breach of blockade. It would be taking an un-

justifiable part in the contest, which no candid neutral, bound to good faith,

would advise, and which no belligerent power would tolerate. Though igno-

rance of the cause of the removal of the investing force will excuse the

neutral, yet the blockade is still recognized by the law of nations as existing.

This is said to be so laid down by all the writers w!io treat on the subject."

BOND (negotiable).

No. 1. — GOEGIER v. MIEVILLE.

(1824.)

No. 2.— GOODWIN v. EOBARTS.

(II. L. 1876.)

RULE.

Bonds of a foreio;n ofovernment wliicli are sold in tlie

market and passed from hand to hand, like exchequer bills,

are negotiable.

The same is the case with scrip issued by the agent of a

foreign government purporting to entitle the bearer, upon

payment of a certain amount in instalments, to a definitive

bond for that amount. It being proved that such scrip

(the amount having been fully paid) has, according to a gen-

eral usage of more than lifty years, been dealt with in the

same way as the bonds themselves ; the legal consequence

is that the scrip, like the l)onds themselves, is negotiable.
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Gorgier v. Mieville.

3 Biirii. & Cress. 45-47.

Negotiahle Instrument. — Foreign Bond to Bearer.

[45] Where a foreign prince gave bonds, whereby he declared himself and

his successors bound to every person who should for the time being be

the holders of the bonds for the payment of the principal and interest in a cer-

tain manner :— held, that the property in those instruments passed by delivery

as the property in bank notes, exchequer bills, or bills of exchange, payable to

bearer ; and that, consequently, an agent in whose hands such a bond was

placed for a special purfiose might confer a good title by pledging it to a per-

son who did not know that the party pledging was not the real owner.

Trover for a Prus.sian liond. Plea, not guilty. At the trial

before Abbott, C. J., at tlie London sittings after last Michaelmas

Term, it appeared that the bond in question had been deposited

by the plaintiff in the hands of Messrs. Agassiz and Co., to hold

for the benefit of the plaintiff, and receive the interest upon it.

Agassiz and Co., being in want of money, pledged the bond to

the defendants. By the bond, the King of Prussia declared liini-

self and his successors bound to every person who should for

the time being be the holder of the bond, for the payment of the

principal and interest, in tlie manner there pointed out. It was

further proved, that bonds of this description were sold in the

market, and passed from hand to hand daily, like exchequer liill,--.

at a variable price, according to the state of the market. Upon
these facts the Lord Chief -Justice was clearly of opinion that this

bond might be pledged to any person who did not know that the

person pledging it was not the real owner, and he directed the jury

to find a verdict for the defendants, unless they thought

[* 4G] that the defendants knew * that Messrs. Agassiz and Co.

were not the owners of the bond at the time when they

deposited it in their hands. The jury having found a verdict for

the defendants, a rule nisi for a new trial was obtained in last

Hilary Term. And now

Scarlett, Marryatt, Gurney, and F. Pollock showed cause, and

contended that a bond of this description being payable to bearer,

and the subject of sale like exchequer bills, the property in it

passed by delivery, and therefore, like bank-notes or bills of ex-

change indorsed in blank, might be pledged by any person holding

it in character of agent ; and tliey cited Miller v. liace, 3 E. C. 626

;
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1 Burr. 452; Grant v. Vauglian, '^ Burr. 1516 ; Peacoclc v. Rlwdcs,

Doug. 633 ; Collins v. Martin, 1 Bos. & P. 648 ; 4 II. II 752

;

Wookey v. Pole, 4 B. & Aid. 1.

The Attorney-General and D. F. .Tone.?, contra. This case falls

rather within Glyn v. Balcer, 13 East, 509 ; 12 E. E. 414, in whii-h

it was held that the property in an India bond did not pass by

delivery. The principal ground upon which bank-notes, bills of

exchange indorsed in l)lank, and exchequer bills have been held tn

pass by delivery is, that such instruments constitute a part of the

circulating medium of the country, which would be materially im-

peded if they could be followed. That reason does not apply to a

security of a foreign State.

Abbott, C. J. I think that this rule must be discharged. This

instrument, in its form, is an acknowledgment by the King

of Prussia that the sum * mentioned in the bond is due to [* 47]

every person who shall for the time being be the holder of

it; and. the principal and interest is payable in a certain mode, and

at certain periods mentioned in the bond. It is therefore, in its

nature precisely analogous to a bank-note payable to bearer, or to

a bill of exchange indorsed in blank. Being an instrument, there-

fore, of the same description, it must be subject to the same rule

of law, that whoever is the holder of it has power to give title to

any person honestly acquiring it. It is distinguishable from the

case of Ghjn v. Baker, because there it did not appear that India

bonds were negotiable, and no other person could have sued on

them but the obligee. Here, on the contrary, the bond is payable

to the bearer, and it was proved at the trial that bonds of this de-

scription were negotiated like exchequer bills.

Bide discharged.

Goodwin v. Robarts.

1 App. Cas. 476-497 (s. c. 45 L. J. Q. B. 748; ."..J L. T. 179 ; 24 W. \l. 987).

Negotiable InstnimerU. — Foreign Scrip. — Cufitoin or Ihage of Mdrket.

The scrip of a foreign governmpiit, Issued oii negoliating a loan [ITG]

(whicli scrip promises to give to the liearer, after all instahnents have

been duly paid, a bond for the ainoiint p;iid,\vilh interest), is, by the custom of

all the stock markets of Europe, a negotiable instrument, and passes by mer(>

delivery to a bond fide holder for value. Hnglish law follows this custom,

and any person taking the scrij) in good faitli obfaiiis a title iiidt'pcndciit of

the title of the person from whom he took it.
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G. purchased through his broker some Russian and some Hungarian scrip;

the undertaking in the scrip was to give to the bearer a bond for the money
advanced payable, with interest, in the way there stated, (i. left the scrip

(to be exchanged for bonds or sold, as he should direct) in tlie hands of liis

broker, who fraudidently deposited it with a banker as security for a loan to

himself :
—

Held, that tlie scrip was a negotiable instrument, transferable by mere

deliver}' ; and that the banker, being a bond fide holder for value, was not

liable to G. either in trover for the scrip itself or in assumpsit for the value

received upon it.

Tliis was an appeal against a judgment of the Court of Ex-

chequer Chamber, which had affirmed a previous judgment of the

Court of Exchequer. The plaintiff had brought trover with a

count for money had and received. The facts were turned

[* 477] into * a special case. The Court w\as to be at liberty to

draw any inference of fact. The case expressly found that

there had been a usage on the English and foreign exchanges to

treat this scrip as passing by delivery.

In February, 1874, the plaintiff purchased £200 of Eussian

scrip, forming part of a loan then raised by the Eussian govern-

ment, and £300 of Hungarian scrip, part of a loan raised by tlie

Austro-Hungarian government. He employed one Herbert E.

Clayton, a stockbroker, to make these purchases. The two sorts of

scrip (botli of which were afterwards fully paid up) were issued

under the authority of the two governments, and the firms of

Messrs. Eothschild & Sons, of London, and Messrs. De Eothschild,

of Paris, were the bankers employed by the two governments to

negotiate the loans.

The Eussian loan was for a sum of XI 5,000,000. The Eussian

scrip was in this form :
—

" Imperial Government of Eussia. Issue of X15,000,000 sterling,

nominal capital, in 5 per cent. Consolidated Bonds of 1873. Nego-

tiated by Messrs. N. M. Eothschild & Sons, London, and Messrs.

])e Eothschild, Brothers, Paris. Bearing interest half yearly, pay-

able in London from the 1st of December, 1873.

"Scrip for £100 stock, No. . Eeceived the sum of <£20, being

the first instalnnnit of twenty per cent, upon one hundred pounds

stock ; and on payment of the remaining instalments at the period

specified the beann- will be entitled to receive a definitive bond or

bonds for one hundred pounds, after receipt thereof, from the Im-

perial Covernment. London, 1st of December, 1873."
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There was a statement of the times when the remaining instal-

ments were to be paid, and a declaration that :
" In default of

payment of these instalments at the proper dates all previous pay-

ments will he liable to forfeiture."

The bonds were executed in Russia, and afterwards delivered to

Messrs Rothschild, who, about the month of June, 1874 (the in-

stalments having been duly paid), issued them in England and

France to the bearers of the scrip.

The bond declared, "The bearer of this bond is entitled to £100

sterling, with interest at 5 per cent.," &c., " which will l)e

* paid on presentation of the coupons hereunto attached;" [* 478]

and there w\as a provision for the delivery of " new coupons

to the bearer" when a bond was not drawn for redemption, and the

old coupons had been exhausted.

Everything done in this matter was done under the authority of

an ukase issued by the Russian government, containing several

articles, one of which (5th) was in these terms :
—

" The subscription for these bonds shall be opened abroad through

the medium of the banking houses of Messrs. N. M. Rothschild &
Sons, of liOndon, and of Messrs. De Rothschild, of Paris, and in

Russia by the care of the Minister of Finances."

The Austro-Hungarian government issued a Hungarian loan for

£7,500,000 about the same time, and the scrip and all the docu-

ments connected v.'ith it were almost identically in the same form.

When the purchase of the scrip was made the plaintiff did not

take it into his own hands, but left it with Clayton, his broker, to

be exchanged for bonds, or disposed of as he, the plaintiff, might

direct. On the 27th of February, 1874, Clayton applied to tiie

defendants, bankers in London, for a loan for himself, and obtained

an advance of £800, and part of the security he deposited for this

loan was this scrip of the Russian and the Hungarian loans. He
afterwards absconded, and the defendants, for the purpose of re-

paying themselves, sold this scrip on the Stock Exchange in the

usual way, obtaining thereby a sum of £471 bs. At that time the

defendants did not know tliat the plaintili' had any claim upon it.

The special case, in [)aragraph !>, contained the following state-

ment :

—

"The scrip of loans to foreign governments, entitling tlic bear-

ers thereof to a bond for the same amount when issued by the

government, has been well known to, and largely dealt in by
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banker.s, money dealers, and the members of the English and

foreign stock exchanges, and through them by the public for over

fifty years.

" It is and has been the usage of such bankers, money dealers,

and stock exchanges during all that time to buy and sell

[* 479] such * scrip, and to advance loans of money upon the secu-

rity of it before the bonds were issued, and to pass the

scrip upon such dealings, by mere delivery as a negotiable instru-

ment transferable by delivery, and this usage has always been

recognised by the foreign governments or their agents delivering

the bonds when issued to the bearers of the scrip.

" This usage extended alike to scrip issued abroad by foreign

governments, and scrip issued by their agents in England, and it

extended to the scrip now in question, which was largely dealt in

as above-mentioned. Such scrip often passes through the hand

of several buyers and dealers in succession before the issue of the

bonds represented b}' it."

The question for the opinion of the Court, as stated in the

special case, was whether the defendants were, as against the

plaintiff, entitled tcj the said scrip and to the proceeds thereof.

The Court of Exchequer, consisting of Barons Bramwell and

Cleasby, held tliat the defendants were so entitled, and directed

judgment to ])e entered for them.^ By the Court of Exchequer

Chamber, consisting of Lord Chief Justice Cockburx and Justices

Mellor, Lush, Brett, and Lindlev, this judgment was affirmed.

L. Pi., 10 Ex. 337, 44 L. J. Ex. L57. The case was then brought

up to this House on Error.

Mr. Benjamin, Q. C, and Mr. Anstie, for the plaintiff in error: —
The paper here claimed by the plaintiff was his property, and

could only be transferred by his will and act. It could not l)e

transferred by the act of a person to whom he had given no au-

thority to make the transfer, and who had attempted to make it

in fraud of the true owner. Such a person could not give a title

to it better than he himself possessed, for the paper, whatever it

might be colled, M'as not in its nature or its form negotiable. It

was not a promise to pay money, it was a mere promise to do

something which would amount to an undertaking to pay money.

It did not, therefore, in any way, fall within the character of a bill

of exchange or a promissory note as those instruments were recog-

^ L. R. 10 Ex. 76, where the docmueuts are set out in full.
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nized in our general law, or in our Stamp Acts, nor did it even re-

semble a bill of lading, for it was not a symbol of property,

* and would not pass property. It was not like a bond, which [* 480
j

might be negotiable even though it was entireh' a foreign

bond, and it did not therefore fall within the principle of The

Aitorney-Geiieral v. Bouicciis,4: M. & W. 171 ; 7 L. J. Ex. 297, which

treated the bonds of foreign governments as marketable securities

in this country ; besides, as an English paper it was not a foreign

security at all ; it was issued by the Rothschilds in this country, and

had therefore no character of a l)ond issued by a foreign government.

The bond might be saleable and transferable by delivery only, but

this scrip was a mere promise by the Rothschilds at a certain time

and under certain circumstances to give such a bond, and was a

promise contingent for its performance on the happening of those

circumstances; so much was it contingent, that if several pay-

ments were made upon it but the last was not made, the whole

miglit be forfeited. This was therefore a mere chose in action.

enforceable, if at all, by the form of proceeding peculiar to subjects

of that description.

It does not follow because an instrument may be transferred

from hand to hand, that therefore it possesses the full legal (j^uality

of negotiability. Bills of lading, for instance, are now taken to be

symbols of property, and may be so transferred ; but the case of

Ourney v. Behrcnd, 3 El. & Bl. 622, 634; 23 L. J. Q. B. 265, de-

cided that the title to a cargo might not pass with the possession

of a bill of lading, for that such bills were not negotiable to the

same extent and with the same legal effect as bills of exchange.

And that case has been followed in America ; Parsons on Maritime

Law, Bk. 1, c. x. 359, 360, n., the author there saying: " In this

country it is well settled that the bill of lading is quasi negotiable

only." And that is the true description, for bills of lading are

subject to the equities attacliing to them in the lumds of the

original holder, so that the unpaid vendor of the goods may stop

the goods in transitu. That riglit has not been taken away by

the statute 18 & 19 Vict. c. HI.

If it should be argued that this paper was an instrument which

had become negotiable by virtue of any mercantile custom, the exist-

ence of that custom must be clearly shown ; its recognition by the

law of England, and its applicability to tlie sort of instrument

now under consid(Mali()ii. mu-^t be established. Xo one of tliose
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[*4S1] * circumstances could be shown here. Any custom to be

available for such a purpose must be a general, not a merely

local or particular custom, and must be such as by the Common
Law of England, or by the express provisions of an Act of Parlia-

ment, would be admitted to be valid. The authorities relied on by

the other side were eitlier inapplicable to a case like the present,

or they were entirely distinguishable, and even adverse. Miller v.

Race, 3 E. C. 626 (1 Burr. 452), might be taken as the first, but

that W"as the case of a bank note, to which no one could pretend

that this scrip bore the slightest resemblance. In Edie v. Ttic

East India Company, 4 R C. 344 (2 Burr. 1216; 1 Sir W. Bl. 295)

the only question was whether the omission of the words " or

order" from a second indorsement had prevented its negotiability,

for in its form it was plainly a bill of excbange originally pay-

able to A., " or order," and Lord Maxsfield admitted that he

ought not to have allowed any evidence of usage of trade to be

introduced there, the law being settled. Qrant v. Vaughan, 3

Burr. 1516, was the case of an order on a banker; it was a dis-

tinct direction to pay the money to the "beaier," and there too the

matter was held not to be for the consideration of the jury, but to

be a point of law. Woohey v. Pole, 4 B. & Aid. 1, was the case of

an Exchequer bill, whicli is an instrument issued under statute,

and contains an express promise to pay the holder. An instru-

ment not on the face of it negotiable could not be made so but by

legjal authoritv. East India bonds had therefore been held not to

be negotiable, Glyn v. Baher, 13 East, 509 ; 12 E. E. 414; which

was at the time it was decided perfectly good law as applied to

East India bonds, though they were, after the decision of tliat

case, made negotiable by Act of Parliament. The principle of law

was truly stated by Lord Chancellor Ckanwokth in Dixon v. Bovill,

3 Macq. Sc. Ap. 1, where he said that if the convenience of com-

merce required that such instruments as were there in question

(Iron Scrip notes) should be made negotiable, it must be done

Ity the act of the Legislature, for that " the law does not either in

Scotland or England enable any man by a written engagement

to give a floating right of action at the suit of any one into whose

hands the writing may come, and wdio may thus acquire a

[*482] right of action * l)etter than the right of him under whom
he derives title." Gorgier v. Micville, 3 B. & C. 45, p. 198,

ante, is not at all in contradiction to these authorities, but really
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confirms tlieiii, for there the instruments were Prussian bonds,

—

not mere promises to give bonds, but actual bonds,— and these

bonds in words pledged the King of Prussia, for himself, and his

successors, to be liable for the payment of principal and interest

" to every person who should for the time being be the holder of

the bond," than which a stronger declaration of the right of a

bearer could hardly be given ; and, on that very ground, Lord

Chief Justice Abbott likened the instrument to a bank note, and

declared that the case of G^lyn v. Baker, the authority of which he

never attempted to impugn, was distinguishable. The case of

Dixon V. Bovill itself was a case of a promise to deliver property,

not merely a promise to give a written authority to deliver it.

There, what were called Iron Scrip notes were given ; they were

documents which were generally treated in the iron trade as repre-

senting property, and were treated as transferable by delivery.

The note was in this form: "I promise to deliver 1000 tons of

iron, when required after the 18th of September next, to the party

lodging this document with me." In that document there was a

distinct promise to deliver a specific quantity of iron, exactly there-

fore resembling a promise to pay a stipulated sum of money ; and

the promise was to deliver it to any one who shonld lodge the note

with the maker (which, again, was in substance a promise to bearer),

yet it was held not to be a negotiable instrument passing by de-

livery only, arid that usage in the iron trade did not make it so.

Lang v. Smytli, 7 P)ing. 284, is not an authority for the defendants,

for there the certificates and the coupons expressly mentioned

tliat they were to be payable to " bearer," and they were promises

to pay money and not merely promises to give security for the

payment of money. In Partrirhje v. The Bank of England, 9 Q.

B. 396; 13 L. J. Q. B. 281, in Ex. Ch. 9 Q. B. 421; 15 L. J.

Q. B. 395, though the custom that dividend warrants were

payable to parties presenting the same was expressly pleaded

and expressly found, the Court of Exchequer Chamber held

that these warrants were not negotiable by tlie gen-

eral law, * and that the supposed custom did not make [* 483]

them so. That case, which had never been overruled, is

decisive of the present. [The Lord Chancellor : That case

seems to be a decision more on the form of the pleadings than on

anything else.] The case shows that usage was not sufficient to

pass the property. This was still more strongly shown in Grouch
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V. The Credit Fonder, L. R, 8 Q. E. 374 ; 42 L. J. Q. B. 183. The

debenture there contained a promise to pay a sum certain on con-

ditions therein named, and also interest, and yet it was held not

to be a negotiable instrument, and that a custom of trade to treat

it as such could not be set up against the general law.

What is the character of a usage or custom must also be con-

sidered. Here what is set up is really no more than a mere usage

amoncr bankers, — a usacje in a particular trade. That alone is not

sufficient. A custom or usage in the tallow market of London has

been held, in this House, not binding on a purchaser of tallow who

resided in Liverpool. Rohinson v. Mollett, L. E., 7 H. L. 802 ; 44

L. J. C. P. 362. See 2 E. C. 469, 518.

There was nothing here in the alleged usage that could properly

be described as part of the general law merchant recognised in the

law. In the judgment in the Exchequer Chamber the Loiii) Chief

Justice incorrectly employed the term " law merchant," for he ap-

plied it more than once under circumstances which really amounted

only to the usages of a particular trade, not binding on any one

not shown to have been acquainted with that trade. Now not

merely the usage of a particular trade, but a general or universal

usage, if contrary to the general law, could not be supported : Meyer

V. Dresser, 16 C. B. (N. S.) 646 ; 33 L. J. C. P. 289, where what was

described as a universal usage among merchants to deduct from

tlie freight the value of missing goods, was held to be incapable

of being supported. Even if it should be admitted that property

of this kind could pass by delivery, tiie admission could only affect

those cases where the delivery was made by the owner himself,

not those where it was made by a person who was not the owner,

and who could only transfer possession of the property by a wrong-

ful act committed upon some other person. Under such circum-

stances a good title to it could not be got against the true owner.

Here the plaintiff claimed the property in the piece of

[* 484] paper called the * Scrip ; of that paper he had been wrong-

fully deprived, and, whatever was the value of that paper—
whether it was a mere valueless promise, or was the equivalent of

money— he was entitled to recover it. Bayley on Bills, c. 5,

Kent's Commentaries, Pt. v, sect. xiv. vol. iii. pp. 88, 89, and notes,

Chitty on Bills, Part i. c. 5 and 6, and Diamond v. Laivrence, 37

Pennsylvania Eep. 353, were also referred to.

Mr. J. Brown, Q. C, and Mr. C. H. Eobarts, for the defendants

in error :
—
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There is not any one of the authorities relied on Ly the otlier

-side which touches the real point in the present case. Whatever

constitutes the right of transfer by delivery, and conveys thereby

an absolute property in the thing delivered, exists here. It cannot

be denied that the bonds of foreign governments are negotiable

here. That has been decided in many cases : Gorgier v. Alicville, 3

B. & C. 45, p. 198, ante, was the first. Independently of every

other consideration, if they were not negotiable, there must be, in

every case of transfer, an investigation into their form and authen-

ticity, which would be a great inconvenience and obstruction to

commerce. [Lord Selbokne: That the bonds are negotiable

is admitted by the plaintiff in error ; but his contention is that

this scrip is not a bond, but only a promise to give a bond, and

so not negotiable.] But this scrip declares the bearer to have

paid money, and to be entitled, in respect thereof, to have a bond

delivered to him. The same principle which makes foreign bonds

negotiable must make foreign scrip negotiable. The foreign govern-

ment is equally bound by its scrip as by its bonds. Here the ac-

knowledgment of the debt is made by the Russian Government,

and is issued to the world by the agents of that government, but

they are no parties to the contract, which is wholly that of tlie

government itself. A bond is merely a more formal acknowledg-

ment of the debt. This instrument must be construed on the

principle laid down in Unwin v. Wolselei/, 1 T. E. 674, where it was

held that a servant of the Crown contracting on the part of the

Crown incurs no personal responsibility. That principle, with all

the authorities, is fully set forth in Story on Agency, c. 11, ss.

302, 303.

* The use of the word " bearer" in the scrip itself made [*4S5]

it negotiable ; it made the Russian Government liable to

deliver a bond, and pay moricy to any one who was the actual

holder of the scrip at the moment fixed for the issuing of the bonds.

And the actual bearer was in no way bound by any legal liability, or

by any equities that might be set up as to any of the previous hold-

ers of the scrip. In the case of Ee Agra and Masterman's Bank,

L. R., 2 Ch. 391, 4 R. C. 612, this principle was applied in the instance

of letters of credit, and in the Blalcely Ordnance Case, L. R., 3 Ch. 154,

to the debentures of a company. Had the scri}) been granted to

a particular person by name, ami had the word "order" then been

introduced, of course that would have required a written authority
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from the first grantee. But the word " bearer," without any pre-

ceding statement as to the person, dispensed with all that, and

made the instrument a negotiable security, passing by mere delivery.

It did so because our law adopted, as to such matters, the law-

merchant, and had done so for a very long period, — for, in Van-

hcath V. Turner, Winch. 24, Lord Hobart expressly declared that

" the Law Alerchaut was part of the Common Law of the kingdom,

of which the Judges ought to take notice." The American law re-

cognises the same principle. Parsons' Maritime Law, Bk. 1, c. 1, s. 2.

The first scripholder is clearly estopped from setting up a title

against any subsequent honest holder, for he accepted the scrip in

the first instance on the terms of its being payable to bearer. To

that extent he was a party to the act of the Eussian Government

in issuing it : he became bound by those terms, as would a .share-

holder in a company whose deed said that the company would not

take notice of assignments of shares on trust. Any person who

afterwards honestly paid value for the scrip had a good title

as " bearer " against any one v/ho had previously held it. And
the first holder, liaving given to another person the means of de-

frauding an innocent party, he cannot, as against that party, claim

any benefit for himself. Viclxrs v. Hertz, L. R., 2 H. L., Sc. 113.

The new holder was not like the assignee of a covenant running

with the land. As to shares in a company, the rule was

[* 486] that every holder of a share, * where the name was left

in blank, though he omitted to register his own name as a

shareholder, became, by the mere act of purchasing the shares and

holding the scrip certificates, liable to the company, and was bound to

indemnify the person from whom he purchased. Walker v. Bartlctt,

18 C. B. 845 : 25 L. J. C. P. 263 ; De Pass's Case, 4 De a & J! 544 •

28 L. J. Ch. 769, 772. But that was not so as to debentures issued

by a company payable to "bearer," for they have been held nego-

tiable, and the bearer has been protected against equities which

existed between the company and the persons to whom the com-

pany originally issued its debentures. In re The Imperial Land

Company of Marseilles, L. R, 11 Eq. 478.

The usage of trade is admissible here to prove the liability, and

the cases cited on the other side do not displace but actually prove

that doctrine. In Gh/n v. Baker, 13 East, 509 ; 12 R. R. 414 (see

the observations of Bayley, J., on the effect of the defendant's

own negligence at L3 East, 515, 12 R. R. 418) the decision was given
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Oil the ground, not of want of a general right, bnt of absence of

the fact on which to found it. The bonds were in form payable

to the treasurer t>f the company, not to bearer; and though it

seemed afterwards to be considered that custom ouglit to render

them negotiable, there was nothing on. the face of them to show

that they were so. The Court only refused to follow the usage

of trade set up there, because the instrument ou the face of it did

not give rise to the applicability of any doctrine of usage. In

Lang v. Smyth, 7 Bing. 284, the coupons on the Neapolitan bonds

were payable to bearer, and it was distinctly declared that the

evidence as to the character of the hordereux and coupons, and

the usage applicable to them, was properly left to the jury, and

found for the plaintiff. Par f ridge y. The Bank of England, 9 Q.

B 396 ; r.\ L. J. Q. B. 281 ; in Ex. Ch. 9 Q. B. 421 ; 15 L. J. Q. B. 395,

does not deny the admissibility of evidence of custom, for there

proof of it was admitted, but the c|uestion was, whether the other

parts of the case made the custom applicable, and whether the

pleadings to show the negotiability of the instrument were, or not,

sufficient. In Jnnrs v. Peppercorne, Joh. 430 ; 28 L. J. Ch. 158,

Dutch bonds payal)le to bearer were treated as passing by delivery,

and the custom of brokers was there expressly taken into consid-

eration. And in Tlie Attorneij-General v. Bouwena, 4 M.

& W. 171 ; 7 L. J. P:x. 297, they, with * Eussian and Danish [* 487]

bonds, were treated as so exactly like money that they were

held liable to probate duty. So, in Wookeg v. Pole, 4 B. & Aid. 1, an

exchequer bill in blank, without any name filled in was held to

pass by delivery, and bills payable to a fictitions person, or where

no payee was named have been held to be payable to the bearer.

Collms V. Martin, 1 Bos. & P. 648 ; 4 K. E. 752, where bills in-

dorsed in blank were held to pass to the holder for value, was there

distinctly recognised. In Brandao v. Barnett, No. 2 of "Banker;'

3 E. C. 592; 12 CI. & F. 787, where all the authorities were fully

considered, the general lien of bankers was recognised as part of

the law merchant, though it was held not to arise tliere on securi-

ties deposited for a special purpose only ; but on the question of

the law merchant generally Lord Cami'BELL said, 3 E. C. 606 ; 12 CI.

& F. 805 :
" The general lien of bankers is part of the law mer-

chant, and is to bo judicially noticed,— like the negotiability of

bills of exchange, or the days of grace allowed for their payment.

When a general usage has been judicially ascertained and estab-

VOL. V. — 11
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lished, it becomes a part of the law merchant, which Courts of

Justice are bound to know and recognise." And on that principle

it was that in Gorgicr v. Mieinlle, 3 B. & C. 45, p. 198, ante, Prussian

bonds were treated as passing by delivery, for they were payable

to bearer, and recognised as so payable by all mercantile men. In

Cro2(,ch V. The Credit Foncier Company, L. E., 8 Q. B. 374 ; 42 L. J.

Q. B. 183, the instrument was held not to be a negotiable instru-

ment, because it was only payable under certain conditions, and

because it was thought not to be clear that such an instrument,

issued under the seal of a corporation, could be rendered negotiable.

There were particular objections to that individual instrument,

but they did not contradict nor even in any way impeach the general

rule, nor did the conditions existing there apply in this case. In

Ireland v. Livingstone, L. E., 5 H. L. 395 ; 41 L. J. Q. B. 201, the

usage of the sugar market in Mauritius was allowed to control

the execution of a contract made here.

The Stamp Act recognises foreign scrip in words as " foreign

security," ^ the statute making liable to duty " every secur-

[* 488] ity * for money by or on behalf of any foreign or colonial

state, government, municipal body, corporation, or com-

pany bearing date "after the 3rd of June, 1SG2, wliich, being

payable in United Kingdom, is in any way assigned or negotiated

here.

Mr Anstie replied.

The Lord Chaxckllor (Lord Cairxs) :

My Lords, the action out of which this appeal arises was an

action of trover, with a count for money had and received, to re-

cover the value of certain scrip, or scrip receipts, for portions of

foreign loans, the scrip, or scrip receipts, professsing on the face of

the documents to pass to bearer, and having been handed over by

tlie broker of the plaintiff to the defendants for valuable consider-

ation, and without notice of any claim or title of the plaintiff.

Part of the scrip in question was scrip of a Eussian Government

loan. Each scrip note was for XlOO, and represented that when

the instalments in wdiich the XlOO were to be advanced, were all

paid up, the bearer, would be, after receipt tliereof by Messrs

1 .3.3 & 34 Vict. c. 97, .<. 11.3, schedule, purchased there, and sent over to England
tit. Scrip Certificate ; see also 34 Vict. c. and sold here by the agents of the pur-

4, s. 2 ; and see GrenfeU. v. Commissioners chaser, "vvere held to be foreign securities

of Inland Rerrniif, 1 Ex. T). 242, where issued in England within the 34 Vict. c. 4,

bonds of a company Lssued iu New York, s. 2.
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Rothschild, entitled to receive a definitive bond, or bonds, for =£100

from the Imperial Government. The £100 were to bear mterest

from the first of December, 1873, and a conpon was attached to

the scrip as a warrant for the payment of the half-year's interest

dne on the 1st of June, 1874. The other scrip related to an Aus-

trian or Hungarian loan, and was in substance in the same form,

except that although the interest began to run from the 1st of De-

cember, 1873, there was no coupon for the payment of the first half-

year's interest. On all the scrip all the instalments were fully

paid up before the plaintiff became owner of the scrip. The re-

ceipts for the instalments were signed by the house of Rothschilds,

but it was not seriously disputed in the argument that Rothschilds

acted merely as agents for the foreign governments, and that any

liability which existed on the scrip was the liability of the foreign

governments, and not of Rothschilds. The appellant

bought the * scrip on the London Stock Exchange, through [* 489]

Clayton, his broker. At the time he bought it, the instal-

ments, as I have already said, were fully paid up ; that is to say,

the whole amount represented by the scrip had been advanced

to the foreign governments; and the scrip receipts represented,

u}/0ii the face of tliem, that the bearer, whoever he might be, would

be entitled to receive the bonds of the foreign government for the

amount of the scrip.

In this state of things the appellant, without asserting that any
contract exists, or existed, between him and the Russian Govern-

ment in reference to this loan, or that he is the assignee of a con-

tract with the Russian Government entitled to maintain an action

in his own name, insists, notwithstanding, that he had become by
purchase the legal owner of the piece of paper decribed as scrip,

which piece of paper the Russian Government would, upon its

producti' n, have recognised and exchanged for a bond, and that

he is entitled to recover in trover the value of the scrip, which is

of course the value of the bond, of which, by reason of his loss of

the scrip, he has been deprived.

The Court of Exchequer and the Court of Exchequer Chamber
have unanimously decided against this claim of the appellant, and
from those decisions tlie present appeal is brought.

The question argued in the Courts below was the negotiability

of the scrip for a foreign loan, like that in the present case ; but

there appears to me to be a prior consideration as to the title of
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the plaintiff wliieli would alone be sufficient to dispose of his

claim. The plaintiff bought in the market scrip which, from the

form in which it is prepared, virtually represented that the paper

would pass from hand to hand l)y delivery only, and that any one

who became hond fide the holder might claim for his own benefit

the fulfilment of its terms from the foreign -government. The

appellant might have kept this scrip in his own possession, and,

if he had done so, no question like the present could have arisen.

He preferred, however, to place it in the possession, and under the

control, of his broker or agent, and although it is stated that it

remained in the agent's hands for disposal or to be exchanged for

the bonds when issued, as the appellant should direct, those into

whose hands the scrip would come could know nothing of the title

of the appellant, or of any private instructions he might

[*490] have given *to his agent. The scrip itself would be a rep-

resentation to any one taking it— a representation which

the appellant must be taken to have made or to have been a party

to— that if the scrip were taken in good faith, and for value, the

person taking it would stand to all intents and purposes in the

place of the previous holder. Let it be assumed, for the moment,

that the instrument was not negotiable, that no right of action

was transferred by the delivery, and tha-t no legal claim could be

made by the taker in his own name against the foreign govern-

ment ; still the appellant is in the position of a person who has

made a representation, on the face of his scrip, that it wa-)uld pass

with a good title to any one on his taking it in good faith and for

value, and who has put it in the power of his agent to liand over

the scrip with this representation to those who are induced to

alter their position on the faith of the representation so made.

My Lords, I am of opinion that on doctrines well established, of

which Pichard v. Sears, 6 Ad. & E. 469, at p. 474, may be taken to

be an example, the appellant cannot be allowed to defeat the title

which the respondents have thus acquired.

But, my Lords, I have no hesitation in saying that I also con-

cur in what I understand to have been the ratio decidendi of the

Courts below in this case itself. It is well established by the case

of Gorgierv. Mieville, 3 B. & C. 45, p. 198, ante, an authority which

has never been impugned, and which was not in this case disputed

at the bar, that if this action had been brought for the recovery of

the bonds, ])ayable to bearer, of this foreign debt, and if there had
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been evidence of usage or custom as to the negotiability of such

bonds, similar to the evidence in the case of Gorgier v. Micvllle, or

similar to the statements in paragraph 9 of the special case before

your Lordships, the negotiability of the instruments would have

been established.

But it was contended that the scrip was at most a promise to

give a bond, and not a promise to pay money, and therefore was

not a security for the payment of money. In my opinion it is

impossible to maintain this distinction. The whole sum of £100

had been actually advanced and paid ; the loan was carrying

interest from the 1st of the previous December ; there was

nothing * more remaining to be done on the part of the [* 491]

holder of the scrip ; and if any such holder had been asked

what security he had for the advance which had been made, he

would unhesitatingly have pointed to the scrip. Under these cir-

cumstances I cannot regard the scrip as playing any different part

from a bond, and the statement in paragraph 9 of the case, carry-

ing the custom as to negotiability of scrip quite as high as the

evidence stating the custom in Gorgier v. Mieville as to bonds, I am
clearly of opinion that w-e ought to hold, in this case, that this

scrip was negotiable, and tliat any person leaking it in good faith

obtained a title to it independent of the title of the person from

whom lie took it.

On these simple grounds, and without going farther into a con-

sideration of the numerous autliorities referred to in the Court of

Exchequer Chamber and in the argument before your Lordships,

I am of opinion tliat the judgment of the Court of Exchequer

Chamber ought to be affirmed, and this appeal dismissed, with

costs, and I move your Lordships accordhigly.

Lord Hatheklp:y :
—

My Lords, I (;oncur in recommending your Lordships to come

to the conclusion which has been pointed out by the noble anil

learned lord on the woolsack.

The question is really determined by the consideration of three

paragraphs in the special case, and a consideration of wliat has

already been held by the Courts of Law for more than Hfty years

since the decision in the case of Gorgier v. j\[ieville, there having

been no decision to tin; contrary from that time to the present.

The special case first describes what the scrip is, and then states

that it is paid up, and is tlierefore scrip which, upon its mere pro-
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duction to the Enssiaii Government, entitles the holder, without

more, to obtain a bond for the specified sum, as well as entitling

him to the interest u[)on that money which has already been paid

in respect of the scrip : — [His Lordship here read the statements

of fact and usage contained in the special case, see p. 201, ante

(1 App. Cas. 478>]

Now in that state of circumstances, the special case

[* 492J having told * us how these documents pass, we find that

the plaintiff himself is a person who "acquired his title to

the scrip in question in that way. He acquired his title by in-

structing a broker named Clayton to go into the market and deal

with the Russian scrip in the manner in which the respondents in

the case before us have themselves dealt with it ; that is to say,

Mr. Clayton discharged his duty towards the appellant by the

delivery to him of certain Paissian and Hungarian scrip fully paid

up, without any inquiry whatever as to the preceding title. The
appellant was satisfied with this, without taking into consideration

the question whether or not the Russian Government, or the

Messrs. Eothschild, as the agents, could be considered as the per-

sons primarily liable. He was content to obtain in the market

this document, which would entitle him to receive a bond upon its

mere production, and, in like manner, upon his parting Avith it,

would entitle any holder to receive a bond in the same way as he

himself had become entitled to receive one. He left that docu-

ment with his broker for disposal, or to be exchanged for bonds as

he might think fit to direct. The broker pawned it for a debt of

his own.

Now it is also found in the case that these instruments are

taken as securities and pass from lumd to hand as such. Here is

a gentleman in possession of a document, which on the face of it

entitles the holder to receive another document of a different

character, a bond instead of scrip, upon the mere ])resentation by

him of that scrip as holder. He knows that if he places this

document in the hands of a broker, that broker, if he should be

told to dispose of it, would dispose of it by simply handing over

the scrip as it had been handed to him for his client, the appellant,

when the appellant became entitled to it. The person buying of

his broker would not be expected to ask, and would not necessarily

ask, according to the course of business and dealing in the market,

any question as to how the scrip had been acquired, or what the
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title of the previous holder of it had been. The appellant, there-

fore, gives tiie broker scrip which is, and for the last fifty years

has been disposed of every day in the market, and has, for all

those years, been so disposed of, upon the sole presentation by the

holder, the seller, or pledger, to the person to whom he wishes to

sell or to pledge it, and that without any "suspicion being

* aroused to suggest the necessity, or even the propriety, of [* 493]

asking a single other question. Can a person who,- himself,

in that manner acquired the instrument, who knows that as long as

he has it safe in his pocket, in his box, or in his desk, he can rely

upon that instrument, but that as soon as he parts with it the new

holder will, as he did, become in a position to claim those bonds

which he himself might have claimed if he had retained posses-

sion of the scrip— can he, placing it in the hands of a broker with

no instructions whatever except to dispose of it as he may direct

— can he, according to the principle of the cases which were re-

ferred to in the course of the argument with regard to limited

agency, hold any person to be bound by that limited agency,

when on the face of it that which constitutes, you may say, the

authority of the agent, namely, the possession of the document,

appears to be sufhcient alone for obtaining the bonds in question ?

1 agree with my noble and learned friend on the woolsack in

thinking that this case might be disposed of upon that ground

alone.

But, my Lords, we are brought to the same conclusion if we
refer to the decision in the case of Gorgier v. Mieville, and con-

sider how that case has been acted upon for the last fifty years

according to the statement contained in the special case itself.

In the very able argument of Mr. Benjamin, who always addresses

us very efficiently, it was pointed out that there was a distinction

between that case and the present, but the only difference is this

:

in that case the Court had to deal with the bonds themselves on

which the Prussian government was bound to make the payment

;

in this case we have to deal with an instrument which entitles its

holder to receive those bonds, all the payments on the scrip having

been made at the time when it was handed over. Can there lie

any rational distinction drawn between tliose two documents ? or,

as Mr. Baron Bramwell put the ([uestion, if a broker was able to

go into the market with a portion n\ ilijs scrip in one hand and a

bond in the other, and sold them both, could vou hold that there
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was a substantial or rational distinction to be drawn between the

right of a person who so acquired, according to the practice of the

Stock Exchange, the one document, and the right of a person who
in the same way acquired the other ?

[* 404] * I do not think we need go into the nice distinction

which Mr. Benjamin so ingeniously laid before us by tracing

the gradual extension of the doctrine of the negotiability of instru-

ments. I think it would be sufhcient to rest upon the decision in

the case of Gorgier v. MievUlc, and to say that there is no substan-

tial distinction in fact between the instrument in that case and

this instrument, which was immediately exchangeable for money

and intended to be so; and farther, that no sufficient authority is

given by the doctrine of principal and agent which would authorize

your Lordships to say that a man who gives his agent full power,

according to the custom of the market in which he employs him,

of disposing of an instrument of that kind, by giving him an

instrument which, according to the custom of that market, is

passed from bearer to bearer, can be heard at the same time to

say, there are secret instructions known to me and my agent

only which limit his right to that right which alone I say I have

conferred upon him as my agent. The appellant having entrusted

this document to the agent, and the agent having parted with it

according to the custom of the market, and there being a bona fide

title on the part of the acquirer, it appears to me that that title is

perfectly good against the appellant.

Lord Selbokxe :
—

My Lords, the scrip in this case is not one of those contracts

in writing wliich have their nature, incidents, and effects defined

and regulated by British law, so that a Judge in a British Court

is bound, without evidence, to know whether (and how, if at all)

they are legally transferable, and to reject any evidence of a cus-

tomary mode of transfer at variance with the law. It is not like

the Iron note, which was the subject of Lord Ceaxworth's remarks

in Dixon v. Bovill, 3 Macq. Sc. Ap. 15, nor like the bonds in the

case of Crouch v. Credit Fonder Company, L. R., 8 Q. B. 384 ; 42

L. J. Q. B. 183. The Court of Queen's Bench in deciding that ca.se

relied upon the distinction between "English instruments made by

an English company in England," and " a public debt created by a

foreign or colonial government, the title to portions of

[* 495] which is by them made to depend on the * possession of
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bonds expressed to be transferable to the bearer or holder, on

which there cannot properly be said to be any right of action

at all, though the holder has a claim on a foreign government."

The Eussian and Austrian scrip now before your Lordships be-

longs, in my judgment, to the latter and not to tlie former cate-

gory ; and I know no rule or principle of English law which

should prevent such instruments of title to shares in foreign loans

from being transferable in this country, according to any custom

or usage of trade which may be shown to prevail, if consistent

with what appears upon the face of the instruments. Con-

sidering it to be clear that the engagement (whatever may be

its effect) which appears on the face of this scrip is that of the

foreign government, and not of Messrs. Eothschild, I desire to

express my entire agreement with what was said by the late

Master of the Eolls (Lord Eomilly) in Smith x. WeyiU'liji,!..^..,

8 Eq. 212, 213, 38 L. J. Ch. 465 :
" It is, in my opinion, a complete

juisapprehension to suppose that, because a foreign government

negotiates a loan in a foreign country, it thereby introduces into

that transaction all the peculiarities of the law of the country

in which the negotiatiim is made. The place where the loan is

negotiated does not, in my opinion, in the least degree affect

the question of law. The contract is the same, and the obliga-

tions are the same, whoever may be the bondholders. Suppose

a Erench or Belgian company, residing in Paris or in Brussels,

should instruct an agent in London to subscribe for some of

these bonds, is the contract between the Peruvian Government

and a Eiench company, or between the Peruvian Government and

a Belgian company to be regulated by the English law, because

the contract is made by their agents in London, or are the con-

tracts to vary according to the domicil of the subscriber to the

loan ? If the Erench Government should negotiate a loan on cer-

tain specified terms, whether negotiated in Brussels, in London,

or in Paris, the same law must regulate the whole, and that law

is the law of France, as much as if it had been expressly notified

in the articles that the French law would Ije that by which

the contract must be construed and governed. So, if the English

Government were to negotiate a loan in Paris or in New York,

tlie English law must be applied to construe and regulate the

contract."

* The special case on which your Lovdslii[>s have to [* 496]
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decide is silent as to the laws of Kussia and of Austria with

respect to the character and negotialjility of these instruments.

They must be construed (as was laid down by Lord Lynd-

IIUKST in 21ie Kin;j of Spain, v. Macliado, 4 Eiiss. 225), accord-

ing to the obvious import of their terms ; and the special case here

states (paragraph 9) that they have been largely dealt in according

to a usage which for more than fifty years has generally prevailed

among bankers, money dealers, and the members of the English

and foreign exchanges, with respect to the scrip of loans of foreign

governments entitling the bearer thereof to bonds for the same

amount, when issued by the government. This usage (which is

expressly said to have extended to the scrip now in question, and

to have been always recognised by the foreign governments de-

livering the bonds, when issued to the bearer of the scrip) has been

to deal with such scrip for the purposes of purchase, sale, and loans

of money on security, as a negotiable instrument transferable by

delivering only. According to the opinion of Lord Chief Justice

TiXDAL in Lang v. Smiith, 7 Bing. 284, 9 L. J. C. P. 91, the proof

of such a usage is sufficient to justify the inference that such

instruments are negotiable in the states by which they were

issued, so as to render evidence of the laws of those states unneces-

sary. Lord Chief Justice Tindal added, 7 Bing. at p. 293, in the

same case, that "the question" (when the effect not of the instru-

ment transferred but of the transfer of that instrument in England

is the thing in controversy) "is not so much what is the usage in

the country whence the instrument comes, as in the country where

it was passed."

The usage so stated in the special case appears to me to be

the legitimate, natural, and intended consequence (unless there

should be any law to prohibit it) of that representation and en-

gagement whicli appears on the face of the scrip itself when

construed according to the obvious import of its terras. It is, in

its proper nature, a receipt or voucher for the several instalments,

the payment of which in full was to entitle the bearer to a bond

for the amount therein mentioned, between the person to whom
it was first issued, on the payment of the first instalment, and the

Eussian or Austrian government ; there was no other contract than

this, that in exchange for liis money, he should receive

[* 497] this * document as an instrument intended to give title,

not to himself as an original creditor of that government,
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nor to any other person as deriving title under him by assignment,

but directly and immediately to any one who might happen to be

the bearer when the time for the delivery of the bond should ar-

rive. The value and marketable quality of the scrip depended on

its having this particular nature and character, and to have this

nature and character it was necessary that it should be capable of

passing from hand to hand as a negotiable instrument. That such

was the intention of the government which issued it cannot admit

of doubt; and the plaintitf (whose own title was so acquired), and

every other holder, must be taken to have acceded and to have

become a party to the representation made upon the face of the

document, by virtue of which it did in fact obtain general currency

in the English markets, and also in the markets of Europe. I

should myself have found no difficulty in coming to a conclusion

favourable to the respondents on these grounds. But when the fact

is added, that, before the delivery of this scrip to the respondents

all the instalments necessary to give a complete and absolute right

to the £100 stock mentioned on the face of it had been actually

paid, the case becomes more clear. After those payments had been

made, and receipts for them signed, the scrip was as much a symbol

of money due, and as capable of passing current upon the principle

explained in the authorities with respect to bank notes and ex-

chequer bills, as the bonds themselves would have been, if they

had been actually delivered in exchange for it. It represented

(though in a different form) precisely the same kind and amount

of indebtedness of the foreign governments which the bond would

have done ; and I agree w^th Baron Bramwell in thinking that

under these circumstances there is no substantial difference between

the present case and Gorgier v. Mieville.

Judgment of the Court of Exchequer Chamber

affirmed, and appeal dismissed with costs.

Lords' Journals, 1st June, 1876.

ENCLISII NOTES.

The following are classes of instruments wliicli, by dei-isions earlier

than the two principal cases above set forth, have been liel<l to be neg<i-

tiiihle (see Campbell on Sale, 2ik1 edit. p. 87) :
—

r.ank notes, Miller v. Race, No. 4 of "Banker,'" 3 R. C. (520,

1 Burr. 452, 1 8m. L. Cas. 4()8 ; bills of excliano-e during curi'oncy

and previous to maturity, Lcirs'ni v. ]]'exfim (l.SOl), 4 Esp. 50}
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Grant v. Vaughan (1764), 3 Burr. 1516; Collins v. Martin (1797),

1 Bos. & P. 648; 4 R. R. 752; Peacock v. Rhodes (1781), 2 Douglas,

636; and unless specially indorsed or expressed to be not negotiable

according to the Bills of Exchange Act 1882, s. 8; Archer v. Bank

of England (1781), 2 Douglas, 639; Sigourney v, Lloyd, No. 19

of "Bill of Exchange," 4 R. C. 353 (8 B. & C. 622, 5 Bing. 525);

cheques on bankers, which have been described as inland bills of ex-

change, payable on demand. Grant v. Vaughan ; Keene v. Beard (1860),

8 C. B. (K S.) 372, 29 L. J. C. P. 287, 2 L. T. 240; Whistler y. Forster

(1863), No. 16 of " Bill of Exchange," 4 R. C. 332 (14 C. B. (N. S.) 248,

32 L. J. C. P. 161, 8 L. T. 317) ; Watson v. Russell (1862), 3 B. & S.

34, 31 L. J. Q. B. 304; affirmed in Exch. Ch. (1864), 34 L. J. Q. B.

93; and are now included in the definition of a bill of exchange

given by the Bills of Exchange Act 1882, s. 3, which is declaratory

of the prior law ; McLean v. Clydesdale Banking Co. (H. L. 1883), 9

App. Cas. 95, 2Jer Lord Blaokbuen, p. 106, 50 L. T. 457; 45 & 46 Vict,

c. 61, s. 3, see also s. 73; promissory notes, by statute, 12 Geo. III.

c. 72, s. 30; Maclae v. Sutherland (1854), 3 El. & Bl. 1, 23 L. J. Q.

B. 229; and now also by the Bills of Exchange Act 1882 (45 & 46 Vict.

c. 61, s. 89) ; East India bonds, by statute (10 June, 1811), 51 Geo. III.

c. 64, S.4; Exchequer bills, Brandao v. jSame« (1840-3), 1 Man. & Gr.

909, 935; 6 Man. & Gr. 630, 637, and (H. L. 1846) No. 2 of " Banker,"

3 R. C. 592, 12 CI. & Fin. 787; Wookey v. Pole (1820), 4 B. & Aid. 1.

Bonds of a foreign government, which are transferable to bearer accord-

ing to the tenor of the instrument, and according to the law of the

country of issue, and which are also, by the usage of our markets, passed

from hand to hand like Exchequer bills, are held to be negotiable by

the law of this country. Lang v. Smyth (1831), 7 Bing. 284; Attorney-

General v. Bouwens (1838), 4 M. & W. 171 ; Gorgier v. Mieville (1824),

3 B. & C. 45, p. 198, ante.

Cases on the contrary, in which the attempt to set up negotiability

failed, are Glyn v. Baker (1811), 13 East, 509, 12 R. R. 414, as to

East India bonds before the statute which made them negotiable
;

Taylor v. Trveman (1829), 1 Mood. & Mai. 453, and Taylor v. Kynier

(1S32), 3 B. & Ad. 320, as to East India warrants ; Partridge v. Bank

of England (Ex. Ch. 1846), 9 Q. B. 396, 13 L. J. Q. B. 281, as to war-

rants for payment of dividends at the bank, where the statement that

they were negotiable according to the custom of bankers and merchants

in London was held not to be a statement for a good r/e^em/ usage;

and the Scotch case of Dixon v. Bovill (1856), 3 Macq, 1, as to cer-

tain manufacturers' contracts for delivery of iron termed " iron scrip

notes."

The second principal case {Goodwin v. Roharts) was followed on
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bctli grounds by the Queen's Bench Division in Ranihull v. Metro-

politan Bank (1877), 2 Q. B. D. 194, 46 L. J. Q. B. 346, 36 L. T.

240. It was an action to recover scrip certificates of tlie Anglo-

Egyptian Banking Cu. which had come into the hands of the defend-

ants as holders for value, through the fraud of the plaintiff's

agent. The certificates stated that after payment of the instalments

thereunder mentioned tlie bearer thereof would be entitled to be reg-

istered as the holder of ten shai-es of £20 each in the company.

The plaintiff, having paid the first instalment, had left the certifi-

cates in the hands of his broker for the purpose of paying the re-

maining instalments and dealing with the certificates as the plaintiff

should direct. The broker had fraudulently pledged the certificates to

the bank, who were not aware of the fraud. Tlie special case stated the

usage as follows :
" Scrip certificates m a form similar to that of the

said scrip certificates issued to the plaintiff have been issued by railway

companies for 30 years past, by mining companies for 25 years past,

and by banking, gas, water, and other comiianies for 15 years past.

Each of the above classes of scrip certificates during all the period

since its respective issue has been well known to and largely dealt in

by bankers, discounters, money dealers, and the members of the London

Stock Exchange, and through them by the public. It is and has been

the usage of such bankers, discounters, mone}^ dealers, and members of

the said Exchange, during all the above periods, to buy and sell the

said scrip certificates respectively', and to advance loans of money upon

them, and upon such dealings to pass the said scri}) certificates by mere

deliver}' as a negotiable instrument transferable by delivery, and in

fact the said respective scrip certificates have been supposed to be nego-

tiable by mere delivery, and have been dealt with as such." The Court,

on the authority of the principal case (Goodwin v. Robarts), held that

the defendants were entitled to the certificates; first, on the ground

that the certificates were negotiable by the usage; and serondly, on the

ground that the plaintiff, by depositing with his broker instruments

purporting to be transferable by delivery was estopped, as against

a bond fide holder for value, from denying that they were so

transferable.

In the case of Fine Art Societt/ v. Union Bank of Lo7idon (C. A.

1886), 17 Q. B. D. 705, 56 L. J. Q. B. 70, 55 L. T.' 536, an attempt

was made to set up as negotiable a post-oflSce order which had been

paid through a banker, on the ground that, by a post-office regulation,

that "any money order . , . may be presented for payment by or tlirough

any banker . . . notwithstanding that the form of receipt on such

money order may not bear any signature pur[)orting to be tlie signature

of the person or persons to whom such money order is made payable."
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But the Court distinguislied tlie case of Goodwin v. Boharts on the

ground tliiit such a reguhitioii did not amount to evidence of a usage

such as was stated in tlie special case there; nor was there anything to

give tlie bankers a better title than the person who passed the money

order to them.

The case of Picker v. London & County Banking Co. (C. A. 1887),

18 Q. B. D. 515, 56 L. J. Q. B. 299, is an important decision on the

point, that an instrument issued in a foreign country, and by the law

of that country treated as negotiable, is not, without evidence of a gen-

eral usage, recognised in the market in this country as negotiable here.

The action was to recover possession from the defendants (an English

bank) certain bonds issued by the Prussian Government which had been

stolen from the plaintiff, and deposited with tlie bank by a customer

to secure an overdraft. There was evidence which the Court assumed

to be sufficient that the bonds were negotiable in Prussia; but there

was evidence that in the English market these bonds were not nego-

tiable without the coupon sheets for the interest, which had not been

deposited with the bonds. The Court held that the evidence that the

bonds were negotiable in Prussia could not be accepted as evidence tliat

they were negotiable here; and the defence accordingly failed.

The decision of the House of Lords in London Joint Stock Bnnking Co.

V. Sivimoiis (H. L. 1892, appeal in action of Simmons v. London Joint

Stock Banking Co.), 1892, App. Cas. 201, 61 L. J. Ch. 723, 66

L. T. 625, is an important one, as confirming and perhaps extending

the principle of Goodwin v. Bobarts as to what evidence is sufficient

to show an instrument to be negotiable. (The case has been already

commented on, as to another point, — namely, as to the knowledge

which would oust the title of a purchaser for value,— in .the notes

to Sltcfficld V. London Joint Stock Bank, No. 7 of "Banker,"

3 R. C. 661, 677). The question arose upon bonds commonly called

" Cedulas." The description of the bond and evidence of usage is

briefly and accurately stated in the opinion of Lord Watso.v as follows:

"Each bond, according to its tenor, represents that the (Lxnunent will

pass from hand to hand, and that any bond fide holder will be entitled

to claim fulfilment of its terms from the Buenos Ayres Bank, by whom

it was issued. Then there is direct testimony to the effect tluit, on tlie

London Stock Exchange, the bonds do pass from hand to hand by de-

liver}' only, and are treated as negotiable securities; and no attempt

was made to shake that testimony', either by cross-examination or bj-

adducing evidence to the contrary." The Lords present— Lord Hals-

bury, L. C, Lord Watsox, Lord Herschell, Lord MACNAGHTEisr, and

Lord Field — unanimously held that the bonds in question w^ere nego-

tiable instruments.
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AMERICAN NOTES.

Coupon bonds in this countiy are negotiable. 2 Daniel on Xegotiable In-

struments, § 151)2 ; Muirn// v. Lardner, 2 Wallace (United States Sup. Ct.),

110; Kerry. City of Corrij, 105 Pennsylvania State, 282 ; Copper v. Mcujor, 4:1:

New Jer.sey Law, 6:3-1 ; Oilman v. New Orleans, &fc. R. Co., 72 Alabama, 50(j.

?klr. Daniel observes (2 Negotiable Instruments, § 1501): "In England there

is a growing disposition to favour the negotiability of instruments similar to

the coupon bonds of this country, but they are not yet jDlaced upon so clear

and stable a footing." Citing the two principal cases.

United States treasury notes are negotiable. Vermilye v. Adams E.r. Co..

21 Wallace (United States Sup. Ct.), 118. So of State bonds. Railroad Com-

panies V. Schutte, 103 United States, 118; .State v. Cobb, 61 Alabama, 127.

BUILDING CONTRACT.

THORN V. MAYOR AND COMMONALTY OF LONDON.

(H. L. 1876.)

RULE.

Wpiere plans and specifications for the execution of

works to be tendered for are exhibited by the person in-

viting tenders, tliat person does not thereby enter into any

implied warranty that the work can be successfully exe-

cuted according to those plans and specifications.

Thorn v. Mayor and Commonalty of London.

1 App. Cas. 120-138 (s. c. 45 L. J. Ex. 487 ;
.'54 L. 'V. 545 ; 24 W. R. 932).

Contract. — Implied Warranty.

T. contracted with the defendants to take down an old bi'idge and [12(^''

build a new one. Plans and a specification pi*epared by the defendants'

engineer wero furnished to him. and he was recpiired to obey the directions of

the engineer. The d('scri]iti()ns given were stated to be "believed to be cor-

rect," but were not guaranteed ; and in one particular matter at least, lie was

warned to make examination for himself. I'art of tlie plan consisted in the use

of caissons. These turned out to be of no value, nnd the work done in attempt-

ing to use them was wholly lost, and tlie bridge had to be built in a different
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manner. In this way much kibour and time were wasted. The contract con-

tained provisions as to the payment for extra woi'k, and that work had (witli

the contract work) been duly paid for. The contractor sought for compen-

sation for his loss of time and labour occasioned by the failure of the cais-

sons, and in his declaration alleged that the defendants had warranted that

the bridge could be inexpensively built according to the plans and speci-

fication. There was no express warranty to that effect in the contract.

Held, that none could be implied.

On the 5th of March, 1864, Mr. Brand, on behalf of the

Bridge House Committee of the City of London, puhhshed a

notice asking for " tenders for taking down and removing the

present bridge at Blackfriars, and erecting a new bridge in lieu

thereof." The " plans of the intended new bridge and

[* 121] specification of the works * to be executed," were announced

as to be seen at the office of Mr. Joseph Cubitt, the engi-

neer, who was employed by the defendants. The plaintiff and

his brother, Mr. Peter Thorn (since deceased,) tendered for the

work, and their tender was accepted.

Article 30 of tlie specification declared that the contractors

were " to take out their own quantities, no surveyor being autho-

rized to act on the part of the corporation ;" xVrticle 36 was thus

worded :
" Drawings, lettered A, &c., are plans and sections of the

existing bridge, and of the works executed thereon. They give

all the information possessed respecting the foundations. These

plans are believed to be correct, but their accuracy is not guaran-

teed, and the contractor will not be entitled to charge any extra

should the work to be removed prove more than indicated on these

drawings." Under tlie head of " coffer-dams," there was in the

specification this article ;
" 54. The contractor must satisfy him-

self as to the nature of the ground through which the foundations

liave to be carried ; all tlie information given on this subject is

believed to be correct, but is not guaranteed." Under the heading

" Iron caissons," the specification contained t)ie following articles :

" 63. The foundations of the piers will be put in by means of

wrought iron caissons, as. shown on drawing No. 7." "64. The

casing of the lower part of wdiich caissons will be left permanently

in the work. The upper part, which is formed of buckle plates, is

to be removed. The whole of the interior girder framing must be

removed as the building proceeds, the work being made good close

up to the underside of each girder before removal thereof."
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" 66. The whole of tlie iron used m the caissons shall be of good qual-

ity capable of bearing a tensible strain of 18 tons per square inch.

Plates and bars will be selected at random by the engineer, which

must be cut to the required form, and submitted to such tests as the

engineer may direct." The 77th article declared that " all risk and

responsibility involved in the sinking of these caissons will rest

with the contractor, and he will be bound to employ divers or

other efficient means for removing and overcoming any obstacles

or difficulties that many arise in the execution of the works."

The 79th article put tlie control of the quality of the concrete

under the direction of the engineer.

Upon the plaintiff's tender being accepted, a deed dated

the *24th of May, 1864, was executed. This deed in [* 122]

various parts described the intended works as to be exe-

cuted to the satisfaction of the engineer. The works (sect. S)

were to be completed, within three years, for the sum (sect. 12)

of £269,045, increased by such sum as shall become payable, or,

as the case may require, diminished by such sum as shall have

to be deducted, (as provided in sect. 13) " in respect of alterations

or variations in the works." Sect. 13 gave tlie engineer power

"at any time or times, during the progress of tlie works to vary

the dimensions or position of the various parts of the works to be

executed under these presents, without the said contractors being-

entitled to any extra charge for such alteration, provided the total

quantity of work be not increased or diminished thereby." Any
alteration should be valued according to the schedule of prices

accompanying the deed. And whenever tlie engineer gave notice

of any such alteration or variation the contractors were to execute

the work according to his directions. For delays caused by the

contractors £1000 a month were to be deducted from the contract

sum. By sect. 22 it was provided that in case the contractors

should refuse or neglect to perform the works " as in the aforesaid

specification directed or mentioned, or as shown on any of the said

drawings, or to obey and comply with any order or direction to be

given by the engineer," the works might be taken out of the hands

of the contractors.

The w^ork was begun in June, 1864, and neither the Bridge

House Committee nor the Mayor and Commonalty ever, in any

way, interfered with its progress. But after the caissons prepared

as directed had been used, it was found that they would not answer

VOL. V. — 15
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their purpose, and the plan of the work was altered. Time was

thus lost, and the labour which had been given to the execution

of the original plans was wasted. It was admitted that the work

done uuder the contract had been well done, and the contract price

was duly paid, and the costs of the extra work rendered necessary

by alterations had been paid. But the contractor claimed com-

pensation for loss of time and labour occasioned by the attempt

to execute the original plans. This was refused, and this action

was brought. In the declaration it was alleged that "the defend-

ants guaranteed and warranted to the plaintiff that Blackfriars

Bridge could be built according to certain plans and a

[* 123] * specification then shown by the defendants to the plain-

tiff", without tidework, and in a manner comparatively inex-

pensive, and that certain caissons shown on the said plans would

resist the pressure of water during the construction of the said

bridge, whereby the plaintiff was induced to contract with the

defendants for a certain sum of money, far less than he otherwise

would have done ;

" and then the declaration went on to allege

the failure of the plans and specification and of the caissons, where-

in' he was obliged to expend large sums of money in endeavouring

to build the bridge according to such plans, and in afterwards

completing the bridge ; and he lost all the profits he otherwise

would have realized in building the same.

The cause of the failure was that the caissons would not resist

the external pressure of the water, so that the piers of the bridge

had to be built independently of them, and much of the preceding

work was wasted, and the piers were built as the tide permitted

the work to go on which occasioned great delay.

The facts were turned into a special case for the opinion of the

Court of Exchequer. The case was argued in May, 1874, and the

Lord Chief Baeox, Mr. Baron Pigott, and Mr. Baron Amphlett,

gave judgment for the defendants on the ground that there was

no implied warranty in the contract. L. R., 9 Ex. 163, 43 L. J. Ex.

115. On erroi', this judgment was affirmed in the P^xchequer

Chamber L. E., 10 Ex. 112; 44 L.J. Ex. 62. Error was then

iTrought to this House.

Mr. Benjamin, Q. C, and Mr. H. M. Bompas (Mr. Littler, Q. C,

and Mr. -T. "W. Batten, were with them), for the plaintiff in

error :
—

If a man enters into a contract by which he binds another to
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do certain work for him at a certain place, he impliedly undertakes

that the place shall be free and fit for the work to be done there

So, if he stipulates that the work shall be done in a certain man-

ner, he undertakes that it can be done in that manner. And this

is especially so if he appoints his own servant to see that it is done

in that manner, and, by his contract for the work, binds the work-

man to follow the directions of that servant. All this

occurred *in the present case. The plans and specifica- [* 124]

tion were prepared by the engineer of the defendants.

The plaintiff" was required to work according to those plans and

specification, and was put under the direction of the engineer; lie

acted under tliat direction ; he did the work according to the plans

and specification. It was admitted that he did the work well ; but it

failed, and had to be altered because the plans and specification

were erroneous. Xothing could be inore in accordance with jus-

tice than that the workman whose time and labour had been thus

wasted, and wasted not by his own fault but by the mistakes of

the person whose directions he was bound to obey, should be com-

pensated for the loss he had thereby suffered. He was to be pun-

ished by a heavy penalty for any delay occasioned by himself ; he

was equally entitled to be compensated if delay was occasioned

by the act or default of others. This principle of implied liability

arising from the nature of the circumstances was adopted in

Kniglitw Graveseiul &c. Waterworks Comjiany, 2 H. & N. 6 ; 27

L. J. Ex. 73 ; and that case ought to be followed here. The speci-

fication formed part of the contract, for one of the recitals of the

contract, after mentioning its preparation by Cubitt, said, " It

includes the general conditions of and in relation to the works."

And the various clauses in the contract which submitted the acts

of the contractor to the direction of the engineer, all showed that

the contractor was not like a mere independent workman who had

undertaken to perform a certain work, and was responsible for the

manner of doing it, and was left to perform it in his own way ; but

w^as like a person bound to do the work in a certain form, and in

no other, and to do it in that form umler the directions of a par-

ticular officer. If that form led to failure, he ought not to sufl'er

for the failure. Tlie responsiliility lay with those whose fault

occasio«ed it. The only instance in which the contractor 'was

required to use his own knowledge and discretion was to be found

in the 54th article of the specification, but the fact that he was
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there required to satisfy himself as to the nature of the ground

through wliicli the foundations were to be carried showed that,

as to all other matters, the defendants took on themselves

[* 125] the responsibility of the business. * Now the failure here

had not been occasioned in any way through neglect as

to that article, but arose entirely from the mistake of the engineer

as to the strength and use of the caissons. Bohcrts v. Burj/ Im-

provement Commissioners, L. R., 4 C. P. 755 ; 38 L. J. (J. P. 367, was

in favour of the appellant. It had at first been decided the other

way, but that was because it had been deemed there that tlie words

of the contract gave final authority to the architect to decide on

the matter, and such had been the opinion of the two dissenting

Judges in the Exchequer Chamber. L. R, 5 C. P. 310 ; 39 L. J. C. P.

129. The majority of that Court however overruled the first de-

cision, on the ground that the rule of law which exonerates one

of two contracting parties from the performance of a contract,

applied where the performance of it is prevented or rendered im-

possible by the act of the other party. And nobody doubted that, but

for the matter of the supposed finality of the architect's determina-

tion, the Commissioners would from the first have been liable, for the

fault had arisen not from the act of the contractor, but from that

of the Commissioners. Here the fault was altogether that of the

defendants' engineer ; and the plaintiff must not suffer on that

account. Hill v. Corporation of London [not reported] was a case

where tlie contractor was held entitled because the land on which

he was to build had not been given to him, and his performance

of his contract was therefore rendered impossible. So here, the

caissons were not merely unfit for the work, but were the occasion

of mischief, and the work which had been performed w\as wholly

wasted. But that was the fault of the engineer, not of the plain-

tiff'; and for the fault of their engineer the defendants were respon-

sible. Applehy V. Myers, L. E., 1 C. P. 615 ; 2 C. P. 651 ; 35 L. J.

C. P. 295 ; 36 L. J. C. P. 331 ; was not adverse to the plaintiff", for

there the contract itself had made the price payable only on the

completion of the work, and as tlie work had not been completed

no part of the price could be demanded. Here there was no such

restraining stipulation. The work had been done, and well done.

It had been done under the direction of the engineer, and wliat

was defective was entirely occasioned by his plans, which the

plaintiff was bound to follow. For the loss which had been
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ocoasioned by following them, the plaintiff was entitled to be

compensated.

* Sir H. Giffard, S. G., and Mr. Thesiger, C^ C, for the [* 126]

defendants, were not called upon.

The Lord Ciiaxgicllor (Lord Cairxs) :
—

My Lords, nothing could be more ingenious and able than the

two arguments which your Lordships have heard from Mr. Ben-

jamin and Mr. Bomuas in sujiport of the case of the appellant.

But, my Lords, those arguments, ingenious and able as they were,

have certainly not occasioned any doubt in my mind, and I think

they have not occasioned any doubt in the mind of any of your

Lordships, as to the soundness of the decision, the unanimous de-

cision, of the tw^o Courts from which this appeal has been brought.

My Lords, the action which was brought by the appellant in this

case was upon a cause stated in his declaration, very shortly in these

words : — [His Lordship read the declaration, see ante, p. 226.]

The action so commenced was, by an order of the learned Judge,

ordered to be turned into a special case without pleadings, and we

must go to the special case to find what is the question put, and

what is the ground of action submitted for decision to the Court.

" The question " on the special case " for the opinion of the Court

is, whether there is any and (if any) what implied warranty on

the part of the defendants, to the effect stated in the declaration,

or so as to give to the plaintiff a cause of action against the defend-

ants. If the Court should be of opinion that such warranty

exists, and that on the facts the plaintiff has a cause of action, then

judgment is to be entered for the plaintiff." " If the Court should

be of a contrary opinion, then judgment to be entered for the de-

fendants." Therefore, my Lords, the action, whether you look to the

declaration or to the special case, is an action founded upon a war-

ranty ; and the question for the opinion of the Court is, whether

such a warranty exists, either by expression or by im^ilication.

I do not propose to go at any length into the narrative of the

facts of this case which has been so completely and so recently

put before you. l^lackfriars Bridge was to be rebuilt. The defend-

ants, who constitute the Corporation of r.ondon, called for tenders

for rebuilding the bridge. Tlmy had, of course, to indicate in

what way they desired the work to be constructed, and as is

usual in sucli cases, specifications and drawings were pre-

pared by their * engineer, Mr. Cultitt, to be the subject [* 127]
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of tender. Mr. Cul)itt considered that the bridge could be built

in a manner which was somewhat, if not altogether, novel, by

the use of caissons in the place of coffer-dams, and the specifi-

cation and drawings were prepared on that footing. The contract

referred to the specification, and, for the purpose of what 1 have

to say, I will assume that the specification must be read into

the contract. The specification provided, as is usual in cases

of the kind, with regard to extra or varied work, that extra or

varied work should be certified and accounted for, and paid for at

certain specification prices. The plaintiff in this case (the appel-

lant) says that when he came to perform the work the upper part of

the caissons, inside of which the pier was to be built, was found, if

constructed, as it was constructed, according to this specification, to

be unable in point of strength to stand the pressure and the force

of the stream ; that therefore the upper part of the caisson had to be

abandoned, the lower part remained in the river, and the lower

part of the pier was built inside the lower part of the caisson up

to low-water mark ; that, in consequence of its becoming necessary

to abandon the upper part of the caisson in place of building inside

the caisson above low water-mark, the work had to be done between

low and high water, when it could be done without the impediment

of the river at that height, —• and that that occasioned, as it obvi-

ously would, great delay in point of time, and considerably more

expense in point of outlay.

My Lords, it appears to me, that under those circnm.stances, the

appellant must necessarily be in this dilemma, either the addi-

tional and varied work which was thus occasioned is the kind of

additional and varied work contemplated by the contract, or it is

not. If it is the kind of additional or varied work contemplated

by the contract, he must be paid for it, and will be paid for it,

according to the prices regulated by the contract. If, on the

other hand, it was additional or varied work, so peculiar, so unex-

pected, and so different from what any person reckoned or calcu-

lated upon, that it is not within the contract at all ; then, it

appears to me, one of two courses might have been open to him
;

he might have said : I entirely refuse to go on with the contract—
JVoii licec in fmdrra veni : I never intended to construct

[* 128] this work * upon this new and unexpected footing. Or

he might have said, I will go on with this, but this is not

the kind of extra work contemplated by the contract, and if I do
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it, I must be paid a quantum meruit for it. Or, for auglit I know,

for I wish to express no opinion upon the subject, having gone on

with it, he might now, if this is not extra work within the contract,

liave niaintained a proceeding for remuneration upon a quantum

orwruit for the extra work he so did. I repeat, I give no opinion

whatever upon that point; hut it appears to me that those courses

were tlie only courses open to him. But that which lie comes

here for now is not leniuneration under the contract at all; it is

neither remuneration fixed by the engineer, nor remuneration on a

quantum meruit. It is a proceeding, first according to the declara-

tion, then in the words of the special case, upon a warranty, and

for damages as for a breach of the warranty.

Now, my Lords, I own that that raises, as it appears to me, a

very serious and a very alarming question, if it were to be enter-

tained, or if it should be held that upon such a footing the

appellant could succeed.- The proposition which would be afhrined

would not go merely to the present case, but would go to nearly

every kind of work in which a contractor is employed, and in

which, for convenience, specifications of the details of the work are

issued by the person who desires to employ the contractor. In

those specifications, and in the contracts founded upon them, an

elasticity or latitude is always given by provisions for extra addi-

tional and expected work ; but if it were to be held that there is

with regard to the specilication itself, an implied warranty on the

part of the person who invites tenders for the contract, that the

work can be done in the way and under the conditions mentioned

in the specification, so that he is to be liable in damages if it is

found that it cannot be so done, the consequences, I say, my Lords,

would be most alarming. They would be consequences which

would go to every person who, having employed an architect to pre-

pare a plan for a house, afterwards enters into a contract to have

the house built according to that plan. They would go to every

case in which any work was invited to be done according to a

specification, however unexpected might be the results from that

work when it came actually to be executed.

* My Lords, it is not contended that there is an}- e.\'pr<'ss [* 1 29]

warranty whatever on the face of any of the docunients

in this case. The (juestion may readily be asked. Is it natural to

suppose that any warranty can have lieen intended or im])lied

between these parties? Is it natural to supposi', can it hcsuj-
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posed for a niouient, that the defendants intended to imply any

such warranty ? ^ly L<jrds, if the contractor in this case had gone

to the Bridge Committee, then engaged in superintending the work,

and had said: You want Blackfriars Bridge to ])e rebuilt; you

have got specifications prepared by Mr. Cubitt
;
you ask me to

tender for the contract ; will you engage and warrant to me that

the bridge can be Ijuilt by caissons in this way wliich Mr. Cubitt

thhiks feasible, but which I have never seen before put in prac-

tice ? What would the committee have answered ? Can any per-

son for a moment entertain any reasonable doubt as to the answer

he would have received ? He would have been told : You know

Mr. Cubitt as well as we do; we, like you, rely on him,— we must

rely on him ; we do not warrant Mr. Cubitt or his plans
;
you are

as able to judge as we are whether his plans can be carried into

effect or not ; if you like to rely on them, well and good ; if you do

not, you can either have them tested by an engineer of your own,

or you need not undertake tlie work ; others 'will do it.

My Lords, it is really contrary to every kind of probability to

suppose that any warranty could have been intended or implied

between the parties ; and if there is no express warranty, your

Lordships cannot imply a warranty, unless from the circumstances

of the work some warranty must have been necessary, which clearly

is not the cose here, or, unless the probability is so strong that the

parties intended a warranty, that you cannot resist the application

of the doctrine of implied warranty.

i^ow, my Lords, that appears to me to exhaust the whole of this

case. If this contractor is entitled to remuneration for the services

he performed, it must be sought, or ought to have been sought, in

a way different from the present. Damages as for a breach of

warranty he is, in my opinion, in no respect entitled to; and there-

fore I move your Lordships that the judgment of the Court below

be affirmed, and the appeal dismissed with costs.

[* 1.30] *Lord Chelmsi'ORD :
—

My Lords, the question which alone is open to the

appellant on the special case is, whether the defendants are liable

to him upon a warranty either in the terms stated in the declara-

tion, or to give him a cause of action. The case of the appellant

is not that there was any express warranty, but that, from the facts

and circumstances of the case, a warranty by the defendants to the

effect stated in the declaration must be implied.
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The contract entered into between the appellant and the defend-

ants originated in an advertisement issued l)y the corporation invit-

ing tenders for the rebuilding of Blackfriars Bridge according to

certain plans and specifications, which it was stated might be seen,

and farther particulars obtained at the office of Mr. Cubitt, the

engineer for the corporation. It appears that the ordinary mode

of proceeding to lay tlie foundations and build the piers of a bridge

is, by the construction of timber cotier-dams which exclude the

tidal water and enable the work to be continued uninterruptedly

in every state of the tide. By this specification, instead of cofi'er-

dams, the foundations of the piers are to be laid by means of iron

caissons, and minute details are given of the quantity of iron to be

used in the caissons, the form and dimension of the iron work, and

the means of making them water-tight.

The plaintiff's tender for the work having been accepted, he

executed a deed by which lie agreed to perform, under the super-

intendence and according to the directions of the engineer, all the

works of every description which should be required to be made,

done, and executed, in building the new bridge, including all piers,

&c., according to the specification and drawings. The caissons

were found not to be of sufficient strength to resist the pressure of

the water, and it became necessary to make great alterations in

them, which brought them considerably below high water-mark,

and the piers could then only be completed by tide work. This

occasioned great delay in the execution of the whole work, and the

appellant sustained in consequence great loss and damage, wdiich

he alleges that, upon the facts of the case, the defendants must be

taken to have warranted him against.

I think the difference of opinion between two of the Judges

as to whether the caissons are to be considered as work

to be done, * or as the mode of performing the work, like [* 131]

the scaffolding necessary for the building of a house, is

quite immaterial. The plaintifi', by his contract, bound himself to

execute tlio works of every description which slionld be rcijuircd

in building the new bridge, including the piers, according lo the

specification. Therefore in whatever light tin; caissons are to be

regarded, the appellant was l)ound to eanploy them in the constnu'-

tion of the piers.

It is stated in the special case that, " The dillicuUies in carrying

out the work in accordance with the jdans ami designs of tlic
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engineer of tlie corporation, in the several respects before-men-

tioned, were not known l)y tiie contractors at the time of entering

into the said contract, although the same might have been dis-

covered on careful examination of the specification and drawings

by a civil engineer of competent skill and knowledge. The con-

tractors had in their employment, before and at the time_of tender-

ing for the contract, a civil engineer who saw the plans, but no

such careful examination had, in fact, been made by liim or by

any otlier person on behalf of the contractors."

This passage Mr. Benjamin ingeniously turns against the engineer

of the defendants, and urges it as proof that he could not have

made a careful examination before he devised the new plan for the

construction of the piers and prepared the specification. And he

argued that, the engineer being originally in fault, no objection lay

against the plaiutifi' on the ground of contributory negligence. It

is unnecessary to consider the validity of this argument, but assum-

ing that there was a want of care and skill on the part of the

engineer, how does the act of the defendants in issuing the adver-

tisement inviting tenders for the work according to the specifica-

tion, and referring to the engineer for farther particulars, imply a

warranty that the work was capable of being carried out upon the

terms and under tlie conditions contained in tlie specifications ?

But it is argued on behalf of the plaintiff that from the contract

itself a warranty may be implied on the part of the defendants,

that there are several clauses in which the defendants expressly

state they will not guarantee certain things, and that, upon the

maxim Exprcssio unius est cxclasio alterius, there is an implied

warranty in every case whicli is not expressly excluded.

[* 132] Tliis is * certainly a novel application, if not a total

change of the purpose of the maxim, for the plaintilf's

argument really is, that Exclusio unius est ex-prcssio altcritts, that

the exclusion of a warranty as to certain parts of the contract is

an admission of a warranty as to the other parts. There is no

principle upon which such a rule of law could exist ; and certainly

nothing approaching to it has ever been established.

There can be no doubt that the plaii:itiff, in the exercise of

common prudence, before h6 made his tender, ought to have in-

formed himself of all the particulars connected with the work,

and especially as to the practicability of executing every part of

the work contained in the specification, according to the specified
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terms and conditions. It is said that it would be very inconve-

nient to require an intended contractor to make himself thoroughly

acquainted with the specification, as it would be necessary upon

each occasion for him to have an engineer by his side. Such an

imagined inconvenience is inapplicable m this case, as it appears

that the plaintiff had his engineer, who examined the specification

for him, though not carefully. But if the contractor ought pru-

dently and properly to have full information of the -nature of the

work he is preparing to undertake, and the advice of a skilful per-

son is necessary to enable him to understand the specification, is it

any reason for not employing such a person tliat it would add to

the expense of the contractor before making his tender ? It is also

said that it is the usage of contractors to rely on tlie specification,

and not to examine it particularly for themselves. If so, it is an

usage of blind confidence of the most unreasonable description.

The appellant having entered into the contract with the neglect

of all proper precautions, and trusting solely to the specification

in a case in which the proposed substitution of iron caissons for

coffer-dams was an entire novelty, and the progress of the work

having disclosed the inefficiency of the plan of working described

in the specification, which he might by careful examination have

discovered beforeliand, he endeavours to throw upon the defend-

ants the consequences of his own neglect to inform himself of the

nature of the work he was preparing to undertake, by alleging

tint there was an implied warranty by them that the

* bridge could be built according to the plans and specifi- [* IS^)]

cation, and that the caissons shown on the plans would

answer tiie purpose of excluding the tidal water during the con-

struction of the bridge.

If the plaintiff had considered, as he was bound to do, the terms

of the specification, he would either have abstained from tendering

for the work, (jr he would have asked the defendants to protect

him from the loss he was likely to sustain if the plan of working

described in tlie specification should turn out to l)e an impro])er

one. It is unnecessary to speculate upon what the answer would

have been to such an application. But I think we may fairly

assume that if the defendants had l-.een asked for an express war-

ranty to the effect alleged in the. declaration, they would havii

refused to give it.

I cannot see any principL' npoii whii'li, from (In' facts of the
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case, an implied warranty can be imported into the contract mak-

ing the defendants liable for the loss which the contractor has

sustained by the delay caused by the insufficiency of the caissons

to stand the work for which they were intended, I agree that the

judgment sliould be affirmed.

Lord Hatherley :
—

My Lords, I entertain the same opinion as that expressed by

my noble and learned friends, and after what has been said it is

only necessary for me, inasmuch as different grounds have, to a

certain extent, been relied on by the Judges in the Court below,

to state on what grounds it appears to me to be absolutely neces-

sary that the conclusion must be arrived at, by your Lordships,

which was arrived at by the whole body of the Judges when the

case was before them.

]\Iy Lords, I put it exactly on those grounds upon which my
noble and learned friend on the woolsack has put it, that the

plaintiff here is placed in this extreme difficulty. It is not only

that he comes here upon a case in which the proposition he con-

tends for is not found to be supported by any authority at all,

but he is inevitably in the dilemma of being obliged to say one of

two things, each of which is adverse to him. He may either say :

This work which I have done and for which I now claim

[*134] to be * paid either by way of damages (that is the mode,

and the only mode in which it was put by the case origin-

ally brought before the Court), or if not by way of damages, then

by way of a quantum meruit as within the contract; or he may
say that it was not within the contract. On the one hand, if it

was within the contract, then of course it would be paid for in the

manner provided by the terms of the contract, which are full

and explicit as to all the work done in pursuance (I agree with

Mr. Bompas in his able argument on this point), and only done in

pursuance, of the engagement entered into. He must be paid for

it, as it is provided that all such works are to be paid for, namely,

upon the amount of extras, that is to say, upon the additional

work over and above tlie amount of work agreed to be executed

under the contract. Then, of course, he would have no difficulty in'

obtaining his remedy.

On the other hand, if it was outside the contract, I apprehend

his course would be very clear,— clear, at all events in one sense.

No doubt contractors find themselves hampered by the very strong
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provisioiivS which are usually contamed in engagements of this

kind, but still in point of law the case would have been clear if

lie had said : This not being within my engagement, I will have

nothing to say to this farther work. I have performed (as Mr.

Benjamin once or twice forcible put it) all the work my contract

requires me to do : the contract is fulfilled ; it is not a c^uestion of

deviating from the contract, or of not carrying the work contracted

for into effect; tlie work has been carried into effect, and now you

are calling upon me to do something new ; tliat must be the

subject of a wdiolly new engagement. I will not enter upon the

performance of that work until a new contract has been made

according to the character and nature of the new work. You have

ordered me to do what is outside the contract altogether.
;

My Lords, in neither of these cases could he recover, because

in the one case, if tlie transaction be within the contract, it is al-

ready sufficiently provided for, and he lias been paid for it; and

in the other case there is nothing to show that he entered into

such new engagement at all. All that we have stated to us in the

case is, that he was directed to do the w^ork in question, and being

so directed, he made no objection to it. It was ingeniously at-

tempted by Mr. Bompas, in the last part of his argument,

to say, * If anybody directs you to do that which he has [* 135]

no right to direct you to do without remunerating you, he

must be held to be under a contract to pay quantum meruit. The

answer is, that that is not the case before us here. Whether that

might be had recourse to any other form of action it is not for

us to say. We have neither the form of case nor the statements

which would enable us to arrive at a conclusion on the subject.

All we have before us is a declaration stating that there was an

implied engagement or warranty entered into on the part of the

defendants with reference to the mode in which this work was

to be executed, and a special case stated, upon which we are

asked to inquire whether or not there was any such implied war-

ranty as is stated in the declaration, " or," as would give rise to

a claim for remuneration, the word " warranty " being necessary to

the terms of the question. The grammatical construction re-

quires, and no other construction could be put upon it, that the

meaning of the word " warranty " there, is, either a warranty

such as is stated in the declaration, or such warranty as would

give this right of action. And if we should find that there is
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such a warranty (here it is put properly in the conjunctive), if

the warranty be found, " and " if you find farther, that the facts

have occurred which carried that warranty into eftect, then the

remedy which the plaintiff seeks is to be accorded to him.

My Lords, if, as has been strongly contended upon this appeal,

there can be found any warranty in such a contract as this, I

apprehend it would be scarcely possible for any person whatever

to enter upon any new work of any description
; say the tubular

bridge, for instance, which was originally a bold speculation, I

believe, on the part of Mr. Stephenson. Any work of that kind,

which must necessarily be in a great degree speculative, could

scarcely be carried into effect if any person entering into a con-

tract for the performance of that work with a contractor was to be

supposed to have guaranteed to the contractor that the perform-

ance of it was possible. We have had no authority for such a

doctrine as that cited before us, and I apprehend it will be impos-

sible to find any authority, as indeed none has been found, which

has gone any way whatever near to tliat doctrine as here contended

for.

[*136] *Tlie last authority, Applchi v. Myers, cited by ]\Ir.

Bompas,— a case decided one way in the Court below, and

afterwards varied by the Court above,— proceeded upon an entirely

contrary view of the case, namely, that where there was found to

be only such a result occurring as had not been foreseen by either

party, you could not proceed on any such doctrine of warranty.

No doubt all persons are distinctly bound not to do anything

towards impeding their own engagements, but that is a very long

way indeed from a case of this description. Supposing the present

defendants had said in so many terms. We, the Corporation of

London, are about to engage in this very important work, namely,

the re-building of Blackfriars Bridge, and we have secured for our

assistance in laying out the designs for that work the services of

an eminent engineer. Supposing they had then proceeded to

state who that engineer was, and had named Mr. Cubitt, what

would that have amounted to ? No more than to a representation

that they had engaged an engineer,— and that that engineer is one

of a certain standing in the profession. Does it go a bit beyond

that ? Does it proceed to say that the engineer is infallible, or has

never made a mistake, or can never make a mistake for all time

to come, and that the defendants give a warranty to that effect ?
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Nothing has been done since the date of entering into the con-

tract by which tlie defendants have in any way impeded the

execution of the works in the mode proposed by the specitication.

Instead of being something done after the contract was entered

into, the case alleged is that a contract was entered into with the

advice of a person, which advice turns out, unfortunately, not to

have been so good as might have been expected from his position.

That is no representation at all, nor does the contract amount to

anything like a representation that " tlie advice which we have

secured is such that you may confidently, acting upon it, enter

into this engagement." All that was done was to inform the

person with whom the contract was made, of all the surrounding

circumstances in which tlie defendants were disposed to enter into

the contract. The statement of every one of those sur-

rounding * circumstances was correct. Mr. Cubitt had [* 137]

been employed, and the designs had been prepared by liim,

but it turned out unfortunately that there was an error made

as to the feasibility of executing those designs in the way he

contemplated.

Now, my Lords, I am quite clear on the point of principle here.

There is nothing, I am sure, to induce your Lordships to lay down

a new principle of law by which anybody entering into a contract

must be supposed to have obtained an implied warranty, from the

person engaging liim, that the contract itself can be fully carried

out without impediment, whether that impediment be one he is

himself able to foresee or not.

Lord O'Hagan :
—

My Lords, supposing, as I think it is perfectly clear, notwith-

standing the extremely able argument that has been addressed to

us, that upon the pleadings and the special case the plaintiff can-

not recover damages as on a quantum meruit, and that the ques-

tion for your Lordships' opinion regards only the implied warranty

on which he has relied, I concur fully with my noble and learned

friends who have addressed the House.

Confessedly there is no authority in support of the plaintiffs

case. Such an action under sucli circumstances has never

been sustained, and it lies upon the plaintiff to show that it is

sustainable.

There is no express warranty, and T se(>, no reason for im])]}iiig

one. The parties did not understand, in my opinion, that any
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warranty was to be given. No such understanding is manifested

in the contract or specification, and the notice of the defendants

merely informed contractors as to the place in which they miglit

examine the plans and specifications, and obtain farther par-

ticulars for their assistance in deciding for themselves, and with

any advice which might be available to them, as to their accept-

ance of the proposed contract. It did not profess to do more ; it

gave no indication of a purpose to give such a warranty as is now
alleged. And Mr. Cubitt, who was named in it, had no power

within the scope of his authority indicated in the special case, as

engineer or as agent, to warrant anything. At his office

[*138] needful * information was to be got, and the case finds that

it was ample to enable the contractors to discover the

difficulties in carrying out the work which afterw^ards affected

them so injuriously. They had an engineer, and if he was of

" competent skill and knowledge," and had carefully examined

the specifications and drawings, the special case informs us that

he would have made that important discovery. So that the oppor-

tunities of knowledge were really very equal between the parties.

It is much to be regretted that the contractors omitted a precau-

tion which in so grave a matter would seem to have been reason-

able and wise. It is unfortunate that they should be subjected to

such serious loss ; but I do not think that your Lordships can

intervene to save tlieni from the results of their own improvi-

dence, by making, for the parties, a contract which they never

contemplated, and inserting in it a warranty of which no one ever

thought, which was never demanded on tlie one side, and if it had

been, would, I feel assured, have been refused upon the other.

On this short ground I think the judgment of the Exchequer

Chamber should be affirmed, and the appeal dismissed with costs.

Judgment of the Court of Exeliequer Chamher affirmed, with

costs.

Lords' Journals, ISth February, 1876.

ENGLISH NOTES.

The principlo of tlie ruling case is again exemplified by Tharsis

Sulphur & Copjier Co. v. M'EJroy (H. L. 1878), 3 App. Cas. 1040, where

the contractor for certain iron buildings found it impossible to cast cer-

tain girders of the weight specified, and obtained verbal permission

from the engineer to erect heavier ones, l^y the contract no pnym-^si;
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was to be made for extras without the written order of the engineer.

It was held that lie was not entitled to payment for the extra weight.

Where tlie engineer's or architect's certificate has been made a condi-

tion precedent for payment, his certificate (in the absence of fraud) is

conclusive between the ])artie8. S/iarpe v. San Paulo Railway Co.

(1873), L. E., 8 Ch. 597, 29 L. T. 9; Roberts v. Bury Invprovement

Commissimiers (3S69 and Ex. Ch. 1870), L. R., 4 C. P. 755, 5 C. P. 310,

38 L. J. C. P. 367, 39 L. J. 0. P. 129; Richards v. May (1883), 10 Q.

P. D. 400. 52 L. J. Q. B. 272. l^ut in Roberts v. Bury Improvement

Commissioners the Court of Exchequer Chamber held that where the

contractor's contention was that he was pre\ented from executing the

v/orks in due time by reason of the wrongful act or default of the other

party, it will not be taken, unless unequivocally and clearly expressed

ill tlie contract, that tlie engineer or architect was to be sole judge of

tluxt.

The prineijile was acted on by tlie House of Lords in two cases in the

year 1880, which do not appear to have been reported. Roth arose out

of contracts for piers or works built into the sea. In one case (Jackson

V. Eastbourne Local Board, Lords Journals, 2 March, 1886) relating to

works on the south coast, the claim was for extra work in Imilding

groynes which were found necessary to protect the works from the

scour of the tide. In the other case, Kinghornx. Corporation of Bun-

dee (Lords Journals, 1st April, 1886), there was a contract to build a

sea-wall and esplanade on the estuary of the Tay at Dundee. The cor-

j)oration had advertised the work, witli an estimate of ]»robable (pianti-

ties, and stating that phuis and specifications would be seen at the office

(jf their engineer. The ap])ellant had contracted to carry out the work

according to these plans and specifications for a lump contract price.

I'ayment was to be made for additional works; but it was provided that

the contractor should, previously to the execution of any extra works

for wliicli he should lie entitled to claim payment as such, receive a

written order therefor signed by the engineer. There was a power

in the contract that, in case the contractor should delay the coin-

])letion <if the works beyond the time stipulated the corporation

might, with the authority of the arbiter mentioned in the contract, dis-

miss the contractor, take possession of his plant, and complete the w()rl<

at his expense. Tlie appellant soon after entering on the work Imd

found an unexpected difficulty owing to the scour of the tide; and he

found it impossible to form a sea-wall of the dimensions required willi

the materials specified. He applied to the engineer for instructions

and certificates of the extra work wliich would be necessary; and this

the engineer refused to give. Tlltimately the appellant decdined to go

on with the work; and acting under the stiicit terms of tlie contract the

VOL. v. — 16
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corporation with the authority of the arbiter, dismissed him, took pos-

session of his plant, and completed the works. The contractor claimed

to be paid for the work which he had done, and the corporation claimed

from him a sum for the completion of the worlc, and on these claims an

arbitration was gone into under the contract, with the result that a

considerable sum was found due from the contractor. The corporation

subsequently brought an action in the Scotch Supreme Court against

the contractor, in which the latter entered appearance, but did not

lodge defences; and the corporation obtained a decree in absence for the

uniount awarded by the arbitrator. The appellant then brought his

action to have the proceedings in the arbitration set aside, and claim-

ing compensation. The case made by him was that the plans and speci-

fications were misleading and erroneous by reason of their being framed

on a basis which excluded from the view of the contractor the difficulty

arising from the peculiar currents of the Tay which were known to the

engineer. That owing to these currents which swept away the work as

it was in progress it was found imjwssible to build the wall without an

alteration of the plans, which the engineer refused to make, involving

extra work for which the engineer refused to certify; and that the

works as ultimatelj' carried out at his expense had been made on differ-

ent plans and specifications in terms of which it was possible to carry

out the work. The House of Lords decided against the appellant

primarily on tlie ground that tlie matter was res judicata by tlie

decree of the Court of Session in the previous action. lUit they

also heard an argument on the merits, and clearly intimated their

opinion that the contractor, having undertaken to complete the work

according to the plans and specifications, had no ground of complaint

because it was found impossible to do so without work and materials

which the specifications did not take into account.

AMERICAN NOTES.

The general principle in respect to building contracts, as in respect to all

others, is that if one undertakes without reservation to erect a buikling, he is

bound to do so, even though prevented by inevitable accident or unforeseen

contingency, or to respond in damages. As where the latent softness of the

soil rendered it impossible to lay the foundation. Superintendent, &j~c. v. Ben-

nett, 26 New Jersey Law, 513; 72 Am. Dec. o7:5 ; Dermott v. Jnnex, 2 Wallace

(U. S. Sup. Ct.), L Mr. Bishop (Contracts, § 592) thinks that prevention by

act of God excuses the performance (citing Bailey v. De Creapigny, L. R., 4 Q.

B. 181) ; but he admits that " there are cases which seem contrary to this,

wherein defendants have been compelled to pay money because they could

not contend successfully with the Almighty or the public enemy." Citing

Jlou-eli V. Coupland, 1 Q. B. Div. 258. See ante, Vol. i., 347, notes.
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This principle, of course, is inconsistent with any implied wan-anty on the

part of the other party that those conditions shall not arise.

The non-performance of a contract is not excused, even bj^ the act of God,

where it may be substantially performed, although a literal and precise per-

formance is impossible. Williams v. Vanderbill, 28 New York, 218.

" The most that a Court of Equity can do in a case where an agreement

cannot be canied into effect, according to the intention of the parties thereto,

in consequence of the act of God, or something over which the parties could

have no control, is to adopt such an equitable arrangement as the parties

probably would have inserted in the agreement, on that siibject, if they had

foreseen the probaljility of such an event, and provided for the same."

Chase v. Barrel t, -i Paige (New York Chancery), 148.

The principal case does not seem to have been cited in this country. It is

reported in 9 Moak's English Reports, 475 ; 12 ibid. 555 ; and 15 ibid. 28. In

the first report, Kelly, C. B., said :
" No authority has been cited to show

that there is any such implied warranty." If Mr. Benjaniin, with his great

knowledge of American law, was unable to adduce any analogous cases in this

country, it is probable that none exist.

CARRIER.

Section I. Common Carriers geuerally,

Sectiox II. Special Limitations to Liability.

Section III. Duties under Kailway and Canal Traffic Acts.

Section IV. liaihvay Companies as carriers of Passengers.

Section V. Measure of Damages for Breach of Contract.

Section I. — Common Carriers generally.

No. 1.— MORSE V. SLUE.

(1672-73.)

No. 2.— COGGS V. BERNARD.

(1703.)

RULE.

A COMMON carrier exercises a public employment to

receive goods to be transported from place to place for

a reasonable reward. He is (speaking generally) respon-
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sible for the safe carriage at all events but the act of

God or the King's enemies.

The master of a ship employed as a general ship exer-

cises an employment and is subject to a responsibility-

similar in all respects to that of a common carrier.

The obligation to carry wiili due care (as distinguished

from the obligation of a connnon carrier to carry safeli/)

may be incurred by one who is not a common carrier^

and arises upon the actual reception of the goods for

carriage, although the service is to be performed without

reward.

Morse v. Slue.

1 Veutr. 190, 191 and 238, 239 (s. c. 3 Keb. 72, 113, 135 ; Sir T. Tiayni. 220).

Common Carrier. — Master of Ship.

Action upon the case against the master of a ship for loss of goods received

by him to be carried for reward. It was found tliat there were a sufficient

number of men employed to look after the sliip, and that the goods were taken

away by a gang of thieves. Held, that the defendant was liable for the loss

as a common carrier.

[j 90] Michael, idt. Bot. 421. An action upon the case was brought

by the plaintiff against the defendant ; and he declared, that

whereas according to the law and custom of England, masters and

governors of ships which go from London beyond sea and take upon

them to carry goods beyond sea, are bound to keep safely day and

night the same goods, without loss or subtraction, ita quod pro de-

fectiL of them, they may not come to any damage ; and whereas, the

15th of May last, the defendant was master of a certain ship called

the William and Jolin, then riding at the port of London, and the

plaintiff had caused to be laden on board her three trunks, and

therein 400 pair of silk stockings, and 174 pounds of silk, by him to

be transported for a reasonable reward of freight to be paid, and he

then and there did receive them, and ought to have transported

them, &c. ; but he did so negligently keep them that, in default of

Ruflficient care and custody of him and his servants, 17 May, the

same were totally lost out of the said ship.

Upon not guilty pleaded, a special verdict was found, viz. : That
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the ship lay in the river of Thames, in the port of London, in the

parish of Stepney, in the county of Middlesex, prout, &c.

That the goods were delivered by the plaintiff on board the ship,

jjrout, &c., to be transported to Cadiz in Spain.

That the ooods beino- on board, there were a sufficient number of

men for to look after and attend her, left in her.

That in the niglit came eleven persons on pretence of pressing of

seamen for the King's service, and by force seized on these men
(which were four or five, found to be sufficient as before) and took

the goods.

That the master was to have wages from the owners, and the

mariners from tlie master.

That she was of the burthen of 150 ton, &c.

So the question was, upon a trial at bar, whether the master were

chargeable upon this matter ?

It was insisted on for the plaintiff, that he who took goods to

carry them for profit ought to keep them at his peril.

*To which it was answered, that there was no negligence [* 191]

appeared in the master. By the civil law, if goods were

taken by pirates, the master shall not answer for them ; and this

is not the case of a carrier, for though here the goods are received

at land, yet they are to be transported, and being one entire con-

tract they shall not be under one law in the port and another at

sea ; the master is not liable in case of fire or sinking the ship

;

every one knows the ship is liable to inevitable accidents, and there

is no case of this nature in experience. And Serjeant Maynard
added, that this differed from the case of a carrier, for that he is

paid by the owner of the goods ; but here the master is servant to

the owner of the ship, and he pays him, and not the merchant.

The Court inclined strongly for the defendant, there being not

the least negligence in him. But it was appointed to be argued,

but since I have heard it was compounded. It was agreed on all

hands that the master should have answered, in case there had been

any default in him or liis mariners.

The case was argued two several terms at the l»ar, by Mr. [238]

Holt for the plaintifif, and Sir Francis Winnington for the

defendant; and Mr. Molloy for the plaintiff, and Mr. Wallop for

the defendant ; and by the opinion of the whole Court judgment

was given this term for the plaintiff.

H.\LE delivered the reasons as followeth :
—
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First, By the Admiral Civil Law the master is not chargeable

pro damno fat'di, as in case of pirates, storm, &c., but where there

is any negligence in him he is.

Secondly, This case is not to be measured by the rides of the

Admiral Law, because the ship was infra corpus comitatiis.

Then the first reason wherefore the master is liable is, because

he takes a reward ; and the usage is, that half wages is paid him
before he goes out of the country.

Secondly, If the master would, he might have made a caution

for himself, which he omitting and taking in the goods generally,

he shall answer for what happens. There was a case (not long

since) Southcotcs case, 4 Co. Eep. 83 h, when one brought a box to

a carrier in which there was a great sum of money, and the carrier

demanded of the owner what was in it ; he answered, that it was

filled with silks and such like goods of mean value ; upon which

the carrier took it, and was robbed. And resolved that he was

liable. But if the carrier had told the owner that it was a danger-

ous time, and if there were money in it he durst not take charge

of it ; and the owner had answered as before, this matter would

have excused the carrier.

Thirdly, He that would take off the master in this case from

the action must assign a difference between it and the case of a

hoyman, common carrier, or innholder.

It is objected, that the master is but a servant to the owners.

Ansvjcr. The law takes notice of him as more than a servant.

It is known that he may impawn the ship if occasion be, and sell

hona pcritiira. He is rather an officer than a servant. In all

escape the gaoler may be charged, though the sheriff is

[* 239] also liable; * for respondeat superior. But the turnkey

cannot be sued, for he is but a mere servant. By the civil

law the master or owner is chargeable at the election of a merchant.

It is further objected, that he receives wages from the owners.

Ansvjer. In effect the merchant pays him, for he pays the ov/ner's

freight, so that it is but handed over by them to the master. If the

freight be lost, the wages are lost too ; for the rule is, freight is

the mother of wages ; therefore, though the declaration is that the

master received wages of the merchant, and the verdict is that

the owners pay it, it is no material variance.

Ohjcction. It is found, that there were the usual number of men

to guard the ship.
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Anstvcr. True, for the ship, but nut with reference to the goods,

for the number ought to be more or less as the port is dangerous

and the goods of vahie. 33 H. YI. 1. If rebels break a gaol, so that

the prisoners escape, the gaoler is liable ; but it is otherwise of

enemies ; so the master is not chargeable where the ship is spoiled

by pirates. And if a carrier be robbed l)y an hundred men he is

never the more excused.

Case may be brought against the owners, but then they must

all be charged, because the contract is joint. Boson v. Sandford,

3 Lev. 268: Show. 29 ; Xo. 2, of "Abatement," 1 R. C. p. 167.

Coggs V. Bernard.

Lord Eaym. 909, 917, 918, 920 (s. c. Smith Lead. Cas. 8th ed. 199).

Contract to car?'// Goods. — (Jratuitous Bailment. — Mandate. — Negligence.

Til an action on the case, for damage i6 goods, held, after verdict for tlie

plaintiff, a good canse of action that the defendant had undertaken to carry

the goods safely and that they sustained damage in the carriage by his neglect,

— although he vv'as not a common carrier and was to have nothing for the

carriage.

In an action upon the case the plaintiff declared, quod cum [909]

Bernard the defendant, the tenth of November, 13 Will. III.,

at, &c., assumpsisset., salvo et secure clevare, Anglice to take up, sev-

eral hogsheads of brandy then in a certain cellar in U, ct salvo ct

secure dcponere, Anglice to lay them down again, in a certain other

cellar in Water Lane, the said defendant and his servants and

agents tam negligcnter et improvidc put them down again into tlie

said other cellar, quod, per defectum curm ipsius the defendant, his

servants and agents, one of the casks was staved, and a great

(piantity of brandy, viz., so many gallons of brandy, was spilt.

After not guilty pleaded, and a verdict for the ])laintit}", there was

a motion in arrest of judgment, for that it was not alleged in the

declaration that the defendant was a common porter, nor averred

that he had anything for his pains. And the case being thought

to be a ease of great consequence, it was this day argued seriatnn

by the whole court.

Gould, J. I tliink this is a good declaration. The ol)jection that

has been made is, because tliere is not any considerntion laid. lUit

1 think it is good (uther way, and tliat any man, tliat undertakes

to carry goods, is liable to an action, be he a common carrier, or
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whatever he is, if through his neglect they are k)st or come to any

damage: and if a. praemium he laid to be given, then it is without

question so. The reason of the action is, the particular trust,

reposed in the defendant, to which he lias concurred by his assump-

tion, and in the executing which he has miscarried by his neglect.

But if a man undertakes to build a house, without anything to be

had for his pains, an action will not lie for non-performance,

because it is nuclam ^icictuvi. So is the 3 H. VI. 36. So if goods

are deposited with a friend, and are stolen from him, no action will

lie. 29 Ass. 28. But there will be a difference in that case upon

the evidence, how the matter appears ; if they were stolen by

reason of a gross neglect in the bailee, the trust will not save him

from an action, otherwise if there be no gross neglect. So is Doct.

& Stud. 129, upon that difference. The same difference is where

he comes to goods by finding. Doct. & Stud., uhi supra, Ow. 141.

But if a man takes upon him expressly to do such a fact safely and

securely, if the thing comes to any damage by his miscarriage, an

action will lie against him. If it be only a general bailment, the

bailee will not be chargeable, without a gross neglect. So is Keilw.

160, 2 H. VII. 11, 22 Ass. 41 ; 1 E. 10^ Bro. action sur le case, 78.

Soutlicotes case (4 Co. Eep. 83 b) is a hard case indeed, to oblige all

men that take goods to keep, to a special acceptance, that they

will keep them as safe as they would do their own, which

[* 910] * is a thing no man living tliat is not a lawyer could think

of : and indeed it appears by the report of that case in Cro.

EL 815, that it was adjudged by two Judges only, viz. : Gawdy and

Clench. But in 1 Ventr. 121, there is a breach assigned upon a

bond conditioned to give a true account, that the defendant had not

accounted for £30, the defendant showed that he locked the money up

in his master's warehouse, and it was stole from thence, and that was

held to be a good account. But when a man undertakes specially to

do such a thing, it is not hard to charge him for his neglect, because

he had the goods committed to his custody upon tliose terms.

PowYS agreed upon the neglect.

Powell. The doubt is, because it is not mentioned in the

declaration that the defendant had anything for his pains, nor

that he was a common porter, which of itself imports a hire, and

that he is to be paid for his pains. So that the question is, whether

an action will lie against a man for doing the office of a friend

;

when there is not any particular neglect shown ? And I hold, an



K. C. VOL. v.] SECT. I.— COMiMON CAREIERS GENERALLY. 249

No. 2. — Coggs V Bernard, Lord Raym. 910, 911.

action will lie, as this case is. And in order to make it out I

shall first show that there are great authorities for me, and none

against me ; and then, secondly, I shall show the reason and gist of

this action; and then, thirdly, T shall consider SoutJicotes case.

1. Those authorities in the Eegister, 110, a. h., of the pipe of

wine, and the cure of the horse, are in point, and there can be no

answer given them but that they are writs, which are framed

short. But a writ upon the case must mention everything that is

material in the case, and nothing is to be added to it in the count,

but the time and such other circumstances. But even that objec-

tion is answered by East. Entr. 13, e., where there is a declaration so

general. The Year Books are full in this point. 43 Ed. III. 33, a.,

there is no particular act shown. There indeed the weight is laid

more upon the neglect, than the contract. But in 48 Ed. III. 6,

and 19 H. VI. 49, there the action is held to lie upon the under-

taking, and that without that it would not lie ; and therefore the

undertaking is held to be the matter traversable, and a writ is

([uashed for want of laying a place of the undertaking. 2 H. A'li.

11 ; 7 H. IV. 14; these cases are all in point, and the action ad-

judged to lie upon the undertaking.

2. Now to give the reason of these cases, the gist of these actions

is the undertaking. The party's special assumpsit and undertaking

obliges him so to do the thing, that the bailor come to no damage

by his neglect. And the bailee in this case shall answer accidents,

as if the goods are stolen ; but not such accidents and casualties

as happen by the act of God, as fire, tempest, &c. So it is

1 Jones, 179, *Palm. 548. For the bailee is not bound [* 911]

upon any undertaking, against the act of God. Justice

Jones in that case puts the case of 22 Ass. where the ferryman

overladed the boat. That is no authority I confess in that case,

for the action there is founded upon the ferryman's act, viz., the

overlading the boat. But it would not have lain, says he, without

that act; because the ferryman, notwitlistanding his undertaking,

was not bound to answer for storms. But that Act would charge

him without any undertaking, because it was his own wrong to

overbade the boat. But bailees are chargeable in case of other acci-

dents, because they have a remedy against the wrong-doers : as in

case the goods are stolen from him, an appeal of robbery will lie,

wherein he may recover the goods, which cannot be had against

enemies, in case they are plundered by them ; and therefore in
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that case he shall not be answerable. But it is objected, that here

is no consideration to ground the action upon. But as to this, the

difference is, between being obliged to do the thing, and answering

for things which he has taken into his custody upon such an under-

taking. An action indeed will not lie for not doing the thing, for

want of a sufficient consideration ; but yet if the bailee will take the

goods into his custody he shall be answerable for them, for the tak-

ing the goods into his custody is his own act. And this action is

founded upon the warranty, upon which I have been contented to

trust you with the goods, which without such a warranty I would

not have done. And a man may warrant a thing without any con-

sideration. And therefore when I have reposed a trust in you,

upon your undertaking, if I suffer, when I have so relied upon you,

I shall have my action. Like the case of the Countess of Salop. An
action will not lie against a tenant at w^ill generally, if the house

be burnt down. But if the action had been founded upon a special

undertaking, as that in consideration the lessor would let him live

in the house, he promised to deliver up the house to him again in

as good repair as it was then, the ^ action would have lain upon that

special undertaking. But there the action was laid generally.

3. Southcote's^ case is a strong authority, and the reason of it

comes home to this, because the general bailment is there taken to

be an undertaking to deliver the goods at all events, and so the

judgment is founded upon the undertaking. But I cannot think

that a general bailment is an undertaking to keep the goods safely

at all events. That is hard. Coke reports the case upon that

reason, but makes a difference, where a man undertakes specially

to keep goods as he will keep his own. Let us consider the reason

of the case. For nothing is law that is not reason. Upon

[*912] * consideration of the authorities there cited, I ftud no such

difference. In 9 Ed. IV. 40, ?>., there is such an opinion by

Daxby. The case in 3 H. VII. 4, was of a special bailment, so that

that case cannot go very far in the matter. 6 H. VII. 12, there

is such an opinion by the by. And this is all the foundation of

Southcote's case. But there are cases there cited which are, stronger

against it, as 10 H. VII. 26, 29 Ass. 28, the case of a pawn. My
Lord Coke would distinguish that case of a pawn from a bailment,

1 T7f/fi Com. 627 ; Bnrr. 16.38. bailment to be safely kept is all one, was
'^ That notion in Southcotc's r(isp,4- Co. denied to be law by the whole court, ex

llcp. 83,6., that a general bailment and a relatione luri Bunbury. Note to 3d Ed.



R. C. VOL, v.] SECT. I.— COMMOX CARHIERS GENERALLY. 251

No. 2.— Coggs V. Bernard, Lord Raym. 912, 913.

Ijecause the pawnee has a special property in the pawn
; but that

will make no ditf'erence, because he has a special property in the

thing bailed to him to keep. 8 Ed. II., Fitzli. ddinuc, 59, the case

01 goods bailed to a man, locked up in a chest, and stolen ; and for

the reason of that case, sure it would be hard that a man that

takes goods into his custody to keep for a friend, purely out of

kindness to his friend, should be chargeable at all events. But

then it is answered to that, that the bailee might take them
specially. There are many lawyers don't know that difference, or

liowever it may be with them half mankind never heard of it. So

for these reasons, I think a general bailment is not, nor cannot be

taken to be, a special undertaking to keep the goods bailed safely

against all events. But if a man does undertake specially to keep

goods safely, that is a warranty, and will obliije the bailee to keep

them safely against perils, where he has 'his remedy over, but not

against such where he has no remedy over.

Holt, C. J. The case is shortly this. This defendant under-

takes to remove goods from one cellar to another, and there lay

them down safely, and he managed them so negligently that for

want of care in him some of the goods were spoiled. Upon not

guilty pleaded, there has been a verdict for the plaintiff, and that

upon full evidence, the cause being tried before me at Guildhall.

There has been a motion in arrest of judgment, that the declaration

is insufficient, because the defendant is neither laid to be a common
porter, nor that he is to have any reward for his labour. So that

the defendant is not chargeable by his trade, and a private person

cannot be charged in an action without a reward.

I have had a great consideration of this case, and because some

of the books make the action lie upon the reward, and some upon

the promise, at first I made a great question whether this declara-

tion was good. But upon consideration, as this declaration is, I

think the action will well lie. In order to show the grounds upon

which a man shall be charged with goods put into his custody, I

must show the several scnls of bailments. And there are six sorts

of bailments. The first sort of bailment is a bare naked bailment

of goods, delivered by one man to another to keep for the

use of the * bailor ; and tliis 1 call a. deposit a/zi, and it is [**'l.")]

that sort of bailment which is mentioned in Souihcotes case.

Tlie second sort is, when goods or chattels that are useful are lent

to a friend gratis, to be used by him; and this is called commodn-
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tum, because the thing is to be restored in sjMcie. The third sort

is, wlieii goods are left with the bailee to be used by him ipr hire

;

this is called locntio et condudio, and the lender is called locator,

and the borrower conductor. The fourth sort is, when goods or

chattels are delivered to another as a pawn, to be a security to him

for money borrowed of him by the bailor; and this is called in

Latin vadium, and in English a pawn or a pledge. The fifth sort

is when goods or chattels are delivered to be carried, or something-

is to be done about them for a reward to be paid by the person

who delivers them to the bailee, who is to do the thing about them.

The sixth sort is when there is a delivery of goods or chattels to

somebody, who is to carry them, or do something about them

gratis, without any reward for such his work or carriage, which is

this present case. I mention these things, not so much that they

are all of them so necessary in order to maintain the proposition

which is to be proved, as to clear the reason of the obligation,

which is upon persons in cases of trust.

As to the first sort, wiiere a man takes goods in his custody to

keep for the use of the bailor, I shall consider, for what things such

a bailee is answerable. He is not answerable, if they are stole

without any fault in him, neither will a common neglect make him

chargeable, but he must be guilty of some gross neglect. There is

I confess a great authority against me, where it is held, that a gen-

eral delivery will charge the bailee to answer for the goods if they

are stolen, unless the goods are specially accepted, to keep them
only as you will keep your own. But my Lord Coke has improved

the case in his report of it, for he will have it that there is no

difference between a special acceptance to keep safely, and an

acceptance generally to keep. But there is' no reason nor justice

in such a case of a general bailment, and where the bailee is

not to have any reward, luit keeps the goods merely for the use

nf the Ijailor, to charge him without some default in him. For

if he keeps the goods in such a case with an ordinary care, he

has performed the trust reposed in him. But according to this

doctrine the bailee must answer for the wrongs of other people,

which he is not, nor cannot be, sufficiently armed against. If

the law be so, there must be some just and honest reason for

it, or else some universal settled rule of law, upon which it is

grounded
;
and therefore it is incumbent upon them that advance

this doctrine, to show an undisturbed rule and practice of the law
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according to this position. But to sliow that the tenor of

the law was always otherwise, I shall give a history

*of the authorities in the books in this matter, and by [* 914]

them show, that there never was any such resolution

given before Southcotes case. The 29 Ass. 28, is the first case in

the books upon that learning, and there the opinion is that

the bailee is not chargeable, if the goods are stole. As for 8 Edw.

II. Fitzh. detimie, 59, where goods were locked in a chest, and left

with the bailee, and the owner took away the key, and the goods

were stolen, and it was held that the bailee should not answer

for the goods. That case they say differs, because the bailor did

not trust the bailee witli them. But I cannot see the reason of

that difference, nor why the bailee should not be charged with

goods in a chest, as well as with woods out of a chest. For

the bailee has as little power over them, when they are out of

a chest, as to any benefit he might have by them, as when they

are in a chest ; and he has as great power to defend them in

one case as in the other. The case of 9 Edw. IV. 40, b., was

but a debate at bar. For Danby was but a counsel then ; though

he had been chief justice in the beginning of Ed. IV. yet he was

removed, and restored again upon the restitution of Hen. VI., as

appears by Dugdale's Chronica Series. So that what he said can-

not be taken to be any authority, for he spoke only for his client

;

and Genney for his client said the contrary. The case in 3 Hen.

VII. 4, is but a sudden opinion and that Init by half the court;

and yet that is the only ground for this opinion of my Lord Coke,

which besides he has improved. But the practice has been always

at Guildhall to disallow that to be a sufficient evidence to charge

the bailee. And it was practised so before my time, all Chief Justice

Temberton's time, and ever since against the opinion of that case.

When I read Southcotes case heretofore, I was not so discerning

as my brother PowYS tells us he was, to disallow that case at first,

and came not to be of this opinion till I had well considered and

digested that matter. Though I must confess reason is strong

against the case to charge a man for doing sucli a friendly act

for his friend, but so far is tlie law from being so unreasonable,

that such a bailee is the least chargeal)le for neglect of any. For

if he keeps the goods bailed to him but as he keeps his own, tliough

he keeps his own but negligently, yet he is not chargeable for them,

for the keeping them as he keeps his own is an argument of his
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honest}'. A fortiori he shall not be charged, where they are stolen

without any neglect in lum. Agreeable to this is Bracton, lib. 3,

c. 2, 99, h. F. S. :
" Apud quern res deponitur, re obligatur, etde ea

re, quara accepit, restituenda tenetur, et etiam ad id, si quid in

re deposita dolo conimiserit ; culpie autem nomine non tenetur,

scilicet desidiae vel negligentiae, (|uia qui negligenti aniico rem

custodiendam tradit, sibi ipsi et propriae fatuitati hoc debet im-

putare." As suppose the bailee is an idle, careless, drunken fellow,

and comes home drunk, and leaves all his doors open, and

[* 915] * by reason thereof the goods happen to be stolen with

his own
;
yet he shall not be charged, because it is the

bailor's own folly to trust such an idle fellow. So that this

sort of bailee is the least responsible for neglects, and under the

least obligation of anv one, being bound to no other care of

tlie bailed goods than he takes of his own. This Bracton I

have cited is, I confess, an old author, but in this his doc-

trine is agreeable to reason, and to wluit the law is in other

countries. The civil law is so, as you have it in Justinian's

Inst. lib. ;3, tit. 15. There the law goes farther, for there it is

said, "Ex eo solo tenetur, si quid dolo commiserit: culpae autem

nomine, id est, desidiae ac negligentiae, non tenetur. Itaque securus

est qui parum diligenter custoditam rem furto amiserit, quia qui

negligenti amico rem custodiendam tradit non ei, sed suae facilitati

id imputare debet." So that a bailee is not chargeable without an

apparent gross neglect. And if there is such a gross neglect, it is

looked upon as an evidence of fraud. Nay, suppose the bailee

undertakes safely and securely to keep the goods, in express words,

yet even that won't charge him with all sorts of neglects. For if

such a promise were put into writing, it would not charge so far,

even then. Hob. 34, a covenant, that the covenantee shall have,

occupy and enjoy certain lands, does not bind against the acts of

wrong-doers. 3 Cro. 214 ace, 2 Cro. 425 ace, upon a promise for

quiet enjoyment. And if a promise will not charge a man against

wrong-doers, when put in writing, it is hard it should do it more

so, when spoken. Doct. & Stud. 130, is in point, that though a

bailee do promise to redeliver goods safely, yet if he have nothing

for the keeping of them, he will not be answerable for the acts

of a, wrong-doer. So that there is neither sufficient reason nor

authority to support the opinion in South cote's case ; if the bailee

be guilty of gross negligence he will be chargeable, but not for any
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ordinary neglect. As to the second sort of l)ailment, viz.. commoda-

tiim or lending- gratis, the borrower is bound to the strictest care

and diligence, U> keep the goods so as to restore them back again

to the lender, because the bailee has a benefit by the use of them,

so as if the bailee he guilty of the least neglect he will be answer-

able ; as if a man should lend another a horse, to go westward, or

for a month ; if the liailee go northward, or keep the horse above a

month, if any accident happen to the horse in the northern jour-

ney, or after the expiration of the month, the bailee will be charge-

able ; because he has made use of the horse contrary to the trust

he was lent to him under, and it may be if the horse had been used

no otherwise than he was lent, that accident would not have be-

fallen hiui. This is mentioned in Bracton, uhi supra. His words

are :
" Is autem cui res aliqua utenda datur, re obligatur, quae

commodata est, sed magna differentia est inter mutuum et

commodatum
;
quia is qui rem mutuam * accepit ad ipsam [* 916]

restituendam tenetur, vel ejus pretium, si forte incendio,

ruina, naufragio, aut latronum vel hostium incursu, consumta fuerit,

vel deperdita, subtracta, vel ablata. Et qui rem utendam accepit,

non sufficit ad rei custodiam, quod talem diligentiam adhibeat,

qualem suis rebus propriis adhibere solet, si alius earn diligentius

potuit custodire ; ad vim autem majovem, vel casus fortuitos non

tenetur quis, nisi culpa sua intervenerit. Ut si rem sibi commoda-

tam domi, secum detulerit cum peregre profectus fuerit, et illam

incursu hostium vel praedonum, vel naufragio amiserit non est

dubium quin ad rei restitutioneni teneatur." I cite this autlior,

though I confess he is an old one, because his opinion is reasonal)le,

and very much to my present purpose, and there is no authority in

the law to the contrary. But if the bailee put this horse in his

stable, and he were stolen from thence, the bailee shall not be

apswerable for liim. But if he or his servant leave the house or

stable doors open, and the thieves take the opportunity of that,

and steal the horse, he will be chargeable ; because the neglect

gave the thieves the occasion to steal the horse. Bracton says the

bailee must use the utmost care, l)ut yet he shall not be chargeable,

where there is such a force as he cannot resist.

As to the third sort of bailment, scilicet loccdio or lending for

hire, in this case tlie bailee is also bound to take the utmost care

and to return the goods, when the time of the hiring is expired.

And here again I must recur to my old author, fob 62, h. "Qui



256 CAitrjER.

No. 2. — Coggs V. Bernard, Lord Raym. 916, 917.

pro usu vestimentorum auri vel argenti, vel alterius ornamenti, vel

jumenti, mercedem dederit vel promiserit, talis ab eo desideratur

custodia
;
qualem deligentissimus paterfamilias suis rebus adhibet,

quain si praestiterit, et rem aliquo casii amiserit. ad rem restituen-

dam iiou tenebitur. Nee sufficit aliqiiem talem diligentiam adliibere,

qualem suis rebus propriis adhiberet, nisi talem adhibuerit, de qua

superius dictum est." From whence it appears, that if goods are

let out for a reward, the hirer is bound to the utmost diligence,

such as the most diligent father of a family uses ; and if he uses

that, he shall be discharged. But every man, how diligent soever

he be, being liable to the accident of robbers, though a diligent man

is not so liable as a careless man, the bailee shall not be answer-

able in this case, if the goods are stolen.

As to the fourth sort of bailment, viz., vadium or a pawn, in this

I shall consider two things ; first, what property the pawnee has in

the pawn or pledge, and secondly, for what neglects he shall make

satisfaction. As to the first, he has a special property, for the

pawn is a securing to the pawnee that he shall be repaid his debt,

and to compel the pawner to pay him. But if the pawn
[* 917] be * such as it will be the w^orse for using, the pawnee can-

not use it, as clothes, &c., but if it be such as will be

never the worse, as if jewels for the purpose were pawned to

a lady, she might use them. But then she must do it at her

peril, for whereas, if she keeps them locked up in her cabinet, if

her cabinet should be broke open and the jewels taken from thence,

she would be excused ; if she wears them abroad, and is there

robbed of them, she will be answerable. And the reason is, because

the pawn is in the nature of a deposit, and as such is not liable to

be used. And to this effect is Ow. 123. But if the pawn be of

such a nature, as the pawnee is at any charge about the thing

pawned, to maintain it, as a horse, cow, &c., then the pawnee may
use the horse in a reasonable manner, or milk the cow, &c., in re-

compense for the meat. As to the second point, Bracton, 99, h,

gives you the answer: "Creditor, qui pignus accepit, re obligatur,

et ad illam restituendam tenetur; et cum hujusmodi res in pignus

data sit utriusque gratia, scilicet debitoris, quo magis ei pecunia

crederetur, et creditoris quo magis ei in tuto sit creditum, sufficit

ad ejus rei custodiam diligentiam exactam adliibere, quam si prae-

stiterit, et rem casu amiserit, securus esse possit, nee impedietur

creditum petere." In effect, if a creditor takes a pawn, he is bound
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to restore it upon the payment of the debt ; but yet it is sufficient,

it" the pawnee use true diligence, and he will be indemnified in so

doin<r, and notwithstandin» the loss, vet he shall resort to the

pawnor for his debt. Agreeable to this is 29 Ass. 28, and Soittlt-

cotes case is. But indeed the reason given in Southcote's case is,

because the pawnee has a special property in the pawn. ]jut that

is not the reason of the case ; and there is another reason given for

it in the Book of Assize., which is indeed the true reason of all these

cases, that the law requires nothing extraordinary of the pawnee,

but only that he shall use an ordinary care for restoring the goods.

But indeed if the money for which the goods were pawned, be ten-

dered to the pawnee before they are lost, then the pawnee shall be

answerable for them ; because the pawnee, by detaining them after

the tender of the money, is a wrong-doer, and it is a wrongful

detainer of the goods, and the special property of the pawnee is

determined. And a man that keeps goods by wrong must be

answerable for them at all events, for the detaining of them by

him is the reason of the loss. Upon the same difference as the

law is in relation to pawns, it v»ill be found to stand in relation to

goods found.

As to the fifth sort of bailment, viz. a delivery to carry or other-

wise manage, for a reward to be paid to the bailee, those cases are

of two sorts ; either a delivery to one that exercises a,

public employment, or a delivery to a private * person. [* 018)

First, if it be to a person of the first sort, and he is to have

a reward, he is bound to answer for the goods at all events. And
this is the case of the common carrier, common hoyman, master

of a ship, &c., wdiich case of a master of a ship was first adjudged,

26 Car. 2, in the case of Morse v. Shte, Kaym. 220, 1 Vent. 190,

238 ; ante, p. 244 The law cliarges this person thus intrusted to

carry goods, against all events but acts of God and of the enemies

of the king. For though the force be never so great, as if an irre-

sistible multitude of people should rob him, nevertheless he is

chargeable. And this is a politic establishment, contrived by

the policy of the law, for the safety of all persons, the necessity

of whose afiairs oblige them to trust these sorts of persons, that

they may be safe in their ways of dealing ; for else these carriers

might have an opportunity of undoing all persons that had any

dealings with them, by combining with tliieves, &c., and yet doing

it in such a clandestine manner as would not be possil)le to be

VOL. V. — 17
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discovered. And this is the reason the law is founded upon in

that point. The second sort are bailees, factors, and such like.

And thuu<.;h a bailee is to have a reward for his management, yet

he is only to do the best he can. And if he be robbed, &c., it is a

good account. And the reason of his being a servant is not the

thing ; for he is at a distance fnjm his master, and acts at discre-

tion, receiving rents and selling ct)rn, &c. And yet if he receives

his master's money, and keeps it locked up with a reasonable care,

he shall not be answerable for it though it be stolen. But yet

this servant is not a domestic servant, nor under his master's im-

mediate care. But the tme reason of the case is, it \tould be

unreasonable to charge him with a trust, farther than the nature

of the thing puts it in his power to perform it. But it is allowed

in the other cases, by reason of the necessity of the thing. The

same law of a factor.

As to the sixth sort of boilinent, it is to be taken, that the

bailee is to have no reward for his pains, but yet that by his ill

management the goods are spoiled. Secondly, it is to be under-

stood, that there was a neglect in the management. But thirdly,

if it had appeared that the mischief happened by any person that

met the cart in the way, the bailee had not been chargeable. As

if a drunken man had come by in the streets, and had pierced the

cask of brandy ; in this case the defendant had not been answer-

able for it, because he was to have nothing for his pains. Then

the bailee having midertaken to manage the goods, and having

managed them ill, and so by his neglect a damage has happened

to the bailor, which is the case in question, what will you call

this ? In Bracton, lib. 3, 100, it is called mandatum. It is an

obligation, which arises eoc mandato. It is what we call in English

an acting by commission. And if a man acts by commission for

another gratis, and in the executing his commission be-

[* 919] haves himself negligently, he is answerable. * Vinnius in

his commentaries upon Justinian, lib. 3, tit. 27, 684, defines

mandatum to be contractus cj^uo aliquid gratuito gerendiim commit-

titur ct accipitur. This undertaking obliges the undertaker to a

diligent management. Bracton, ttbi supra, says, " Contrahitur

etiam obligatio non solum scripto et verbis, sed et consensu, sicufc

in contractibus bonae fidei ; ut in emptionibus, venditionibus, loca-

tionibus, conductionibus, societatibus, et mandatis." I don't find

this word in any other author of our law, besides in this place in
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Bracton, which is a full authority, if it be not thought too old.

But it is supported by good reason and authority.

The reasons are first, l)ecause in the case, a neglect is a deceit

to the bailor. For when he intrusts the bailee upon his undertak-

ing to be careful, he has put a fraud upon the plaintiff by being

negligent, his pretence of care being the persuasion that in-

duced the plaintiff to trust him. And a breach of a trust

undertaken voluntarily will be a good ground for an action, 1

Eoll. Abr. 10, 2, Hen. VII. 11, a strong case to this matter.

There the case was an action against a man, who had under-

taken to keep an hundred sheep, for letting them be drowned

by his own default. And there the reason of the judgment is

given, because when tlie party has taken upon him to keep the

sheep, and after suffers them to perish in his default ; in as

much as he has taken and executed his bargain, and has them in

his custody, if after he does not look to them, an action lies. For

here is his own act, viz., his agreement and promise, and that, after

broke of his side, that shall give a sutiicient cause of action.

But secondly it is objected, that there is no consideration to

ground this promise upon, and therefore the undertaking io but

nudum 2^nctu/m,. But to this I answer, that the owner's trusting

him with the goods is a sufficient consideration to oblige him to a

careful management. Indeed if the agreement had been executory,

to carry these brandies from the one place to the other such a day,

the defendant had not been bound to carry them. But this is a

different case, for assumpsit does not only signify a future agree-

ment, but in such a case as this it signifies an actual entry upon

the thing, and taking the trust upon himself. And if a man will

do that, and miscarries in the performance of his trust, an action

will lie against him for that, though nobody could have com-

pelled him to do the thing. The 19 Hen. VI. 49, and the other

cases cited by my brothers, show that this is the difference. But
in the 11 Hen. IV. 33, this difference is clearly put, and that is the

only case concerning this matter which has not been cited by my
brothers. There the action was brought against a carpenter, for

that he had undertaken to Ijuild the plaintiff a house within

such a time, and had not done it, and it was adjudged the action

would not lie. But there the question was put to the

* court what if he had built the house unskilfully, and it [* 920]

is agreed in that case an action would have lain. There
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has been a question made, if I deliver goods to A. and in considera-

tion thereof he promise to redeliver them, if an action will lie for

not redelivering them ; and in Yelv. 4, judgment was given that

the action would lie. But that judgment was afterwards re-

versed, and according to that reversal, there was judgment after-

wards entered for the defendant in the like case. Yelv. 128.

But those cases, were grumbled at, and the reversal of that judg-

ment in Yelv. 4 was said by the Judges to be a bad resolution, and

the contrary to that reversal was afterwards most solemnly ad-

judged in 2 Cro. 667, Tr. 21, Jac. I. in the King's Bench, and that

judgment affirmed upon a writ of error. And yet there is no benefit

to the defendant, nor no consideration in that case, but the having

tlie money in his possession, and being trusted with it, and yet

that was held to be a good consideration. And so a bare being-

trusted with another man's goods must be taken to be a sufficient

consideration, if the bailee once enter upon the trust, and take

the goods into his possession. The declaration in the case of

Morse v. Slue was drawn by the greatest drawer in England in

that time, and in that declaration, as it was always in all such cases,

it was thought most prudent to put in, that a reward was to be

paid for the carriage. And so it has been usual to put it in the

writ, where the suit is by original. I have said thus much in this

case, because it is of great consequence that the law should be

settled in this point, but I don't know whether I may have settled it,

or may not rather have unsettled it. But however that happen, I

have stirred these points, which wiser heads in time may settle.

And judgment was given for tlie plaintiff.

ENGLISH NOTES.

''Persons holding themselves out to the world as common carriers

are bound to act as sucli in respect to such goods as they profess to

carry, and liave accommodation to carrj'^, on such goods being tendered

to them to be carried, and, on a reasonable tender of proper remunera-

tion, without subjecting the person tendering them to any unreasonable

condition." Per Cockburx, C. J., in Gorton v. Bristol and Exeter

llaUwmj Co. (1861), 1 B. & S. 112, 162, 30 L. J. Q. B. 273, 294.

*'The obligations which the common law imposed upon the connnon

carrier was to accept and carry all goods delivered to him for carriage

according to his profession (unless he had some reasonable excuse for

not doing so), on being paid a reasonable compensation for so doing;

and if tin; carrier refused to accept such goods, an action lay against
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him for so refusing; and if tlii; customer, in unler to induce the carrier

to perform his duty, paid, under protest, a larger sum tlian was reason-

able, he might recover back the surplus beyond what the carrier was

entitled to receive, in an nctinu for money had and received as being

money extorted from him." Fer Blackburx, J., in Great Western

RaUivcqj Co. v. Stfffou (appeal in action Sutton v. Great Western By.

Co., 1869), L. E.. 4 11. L. 226, 237, 38 L. J. Ex. 177, 178.

The following have been judicially stated to be reasonable excuses

for refusal: {a) That the carrier is not ready to set out on his

accustomed journey. Lane v. Cotton, per Holt, C. J., 1 Ld. Eaym.

652. {h) That the goods were tendered at an nnreasonable hour. Gar-

ton V. Bristol and Exeter Railwaij Co. (1861). 2>'-^' Cockburx, C. J.,

1 r,. & 8. 112. 162. 30 L. J. Q. B. 273, 293. But if the carrier has

accepted the goods for carriage, he will not afterwards be allowed to set

up the unreasonableness of the hour. Pickford v. Grand Junction Rail-

way Co. (1844), 12 M. & W. 766. {('') That he has no accommodation

or convenience for carrying the goods tendered. Per Cockburx, C. J., in

Garton v. Bristol and Exeter Raihvay Co., iit supra. "The duty to

receive is always limited by his convenience to carry." Erle, J., in Mc-

Manus v. Lancashire and YorksJiire Rnihray Co. (Ex. Ch. 1859), 4 H.

& K. 327,336. 28 L. J. Ex. 353, 354, citing Jarkson v. Rorjers (1684), 2

Shower, .327; John.ion v. Midland Railway Co. (1849), 4 Ex.367, 18 L. J.

Ex. 366. (d) That the carriage of the goods is attended with great danger.

For instance, when at a time of pul>lic commotion, corn was the object

(if much fury, a carrier was held justified in his refusal to receive it for

transportation. Edwards x. Sherratt (1801), 1 East, 004. (r) "It would

be a reasonalde excuse for not carrying goods of great value either if it

appeared that the carrier did not hold himself out as a person ready to

carry all sorts of goods, or that he had no convenient means of conve_y-

ingwith security such articles. And so it was held in JarJ.-sun v. Ro'jcrs,

2 Show. 327." HoLROYD, J., in Batson v. Donnran (1820), 4 B. & Aid.

21, 32. (/) That the goods are of a perishable or of a very fragile

and delicate nature, and that he does not profess to carry such goods

except under the terms of a si)ecial contract exonerating him from re-

sponsibility for deterioriation incident to the transit. Bea.1 v. South

Devon Railway Co. (1860), 5 H. «fc K.875, 29 L. J. Ex. 441. (y) That

the consignor is not ready to ]»ay the full fare (including a reasonable

amount for insurance of valuable property). Wyldx. Pickford (184:1),

8 M. & W. 443, pn- Barke, B., at p. 458, 10 L. J. Ex. 382, aiul see

Harris v. Packu-ood (1810), 3 Taunt. 264, 15 E. K. 755; Shaw v.

Great Western Raihvay Co. (1893), 1894, 1 Q. B. 373, 70 L. T. 218.

The delivery must be either to the carrier or to his agent authorised

to receive the goods. Merely' leaving them in the yard of an inn where
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the carrier sets out. or on a wliarf l'r.>iu wliich liis shi]> sails, is not de-

livery to him. Sdwoji v. Ilollnivdy (1()95), 1 Ld. Ray in. 46; Leiyli v.

Smith (1825), 1 Car. & P. ().')<S, ()40. ]5ut delivery to the keeper of a

booking office or other person in cliarge at a place where the carrier has

authorised goods to he left for him, either expressly or impliedly, by

the habit of undertaking the carriage of goods so left, will be a good

delivery to the carrier. Colepi'pper v. Good (1832), 5 Car. & P. 380.

The liability of a common carrier as an insurer of the goods is fully

treated in the cases and notes Nos. 3 and 4 of '' Accident," 1 R. C. 216-

234. The liability of a carrier of passengers will be found distinguished

in the cases Nos. 12 and 13, iiifi'd : and in the case of Seay'le v. Laveriek

(1874), L. R., 9 Q. B. 122, 43 L. J. Q. B. 43, 30 L. T. 89, the prin-

ciple of the liability as stated by Lord Holt in Coggs v. Bernard is

discussed and distinguished from the duty of care in regard to the state

of his hiiildings required from a livery-stable keeper.

It was decided by the Exchetpier Chamber in the case of Liver Alhall

Co. V. Johmon (1874). L. R., 9 Ex. 338, 43 L. J. Ex. 216, that a per-

son wlio exercises the ordinary employment of a lighterman by carrying

goods in his flats for reward, although he may not be bound as a com-

mon carrier to receive the goods of all persons indifferently, incurs the

liability of a common carrier for the safety of the goods carried by him.

And in the same case, in the absence of s])ecial contract restricting the

liability, would be any person who undertakes the carriage of goods for

reward. See pier ruruoii in Scaife v. Farrant (1875), L. R., 10 Ex.

358, 361, 44 L. J. Ex. ?)ij, 37. In that case there was a written con-

tract for the removal of furniture whereby' the defendant had expressly

undertaken tlie risk of breakages in transit not exceeding £5 on any

one article. Tlie Court held that this impliedly excluded the risk, in

the case which ha[)pened, of destruction by accidental fire.

The liability of a common carrier as an insurer continues until de-

livery of the goods to the consignee at his residence, if so directed and

the carrier undertakes such delivery, Duff v. Budd (1822), 3 Bro. &
B. 177, 6 J\Ioore, 469; or in the case of goods which are to be called for

by the consignee, until a reasonable time has elapsed after the consignee

has notice of the arrival of the goods, for him to come and receive them.

Bo^^rne v. Gatliffc (Ex. CIi. 1841, and H. L. 1844), 3 Scott N. R. 1,

3 M. & G. 643, 8 Scott N. R. 604, 11 CI. & Fin. 45. If the consignee

is in default by refusing to take dcelivery, or by delaying to call for

the goods for an unreasonabh* time after notice, the carrier's responsi-

bility as a common carrier ceases, and he is only res])onsible for proper

care as a warehouseman. Vhopmim v. Great Western. Raihvay Co.

(1880), 5 Q. B. 1). 278, 49 B. J. Q. 15. 420, 42 L. T. 252. And so if the

carrier has brought them and deposited them in a place where according
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to the terms of tlie coiitnict. expressed or implied, they are to remain

for an indefinite time. Garslde v. Trent and Mcr,sei/ Narujatlon Co.

(1792), 4 T. li. u81, 2 R. E,. 468; Howe v. Plckford (1818), 8 Taunt.

83,19 R. R. 466; In re Webb, &c. (1818), 8 Taunt. 443, 20 R. R. 520.

And see notes to :Nos. 3 & 4 of '' Accident," 1 R. C. 232.

Where a carrier receives goods to be carried to a destination ]je\'ond

his own route, he i-^ print a far ie (by English law) a common carrier of

the goods for the whole of the journey to that destination. Mmicliamp

V. Lancaster and Preston Junction Kailwaij Co. (1841), 8 M. & W. 421,10

L. J. Ex. 460; and see jf>er Maktix, B., in She^jherd v. Bristol and Ex-

eter Bailway Co. (1868), L. R., 3 Ex. 189, 37 L. J. Ex. 11^, 18 L. T.

iS2<>. " If a carrier contracts to convey to and deliver goods at a par-

ticular place, his duty at tliat place is precisely the same whether his

own conveyance goes tlie entire way or stops short at an intermediate

place, and the goods are conveyed on by another carrier; and this car-

rier or his clerk at the i)lace of destination is the agent of the original

carrier for all purposes connected with tlie couveyanc3 and delivery

and dealing with the goods, to the same extent as his own clerk would

have been at the place where his own conveyance stops with regard to

the goods to be there delivered. " Judgment of the majority of the Court

in Croucli v. Great Western Eaihcaij Co. (1857), 2 H. & JST. 491, 26

L. J. Ex. 418, 422. The dissenting judgment of Bramwell, B., does

not disagree upon this point. The judgment was affirmed in the Ex-

chequer Chamber, 27 L. J. Ex.345, where it was argued tliat the defend-

ants were not liable as common carriers; but this argument was rejected

on the ground that the })oint was not made at the trial, when the declara-

tion might have been amended so as to raise the question whether tlie

defendants were guilty of misconduct.

By the decision in Wilbyx. West Coriurall Railwaij Co. (1858), 2 IL

6 N. 703, 27 L. J. Ex. 181, the above doctrine was ai)])lied so as to

import the same liability over a special route by whicli the goods were

directed to be forwarded.

The doctrine above stated is impliedly confirmed l)y the judgmeiiis

in the House of Lords in Srisfol and Exeter Railwai/ Co. v. C<>///i/s

(appeal in action Collins v. Bristnl and Exeter Railiony Co.) (185i0

7 H. L. C. 264, 29 L. J. Ex. 41, where tlie question arose u]»()n goods

received by the Great Western Railway Co. on a contract of carriage

for a through journey, and destroyed by fire upon (he ])remis('s of (lie

Bristol and Exeter Railway Co. P>y the s|)ecial contj-act made with

the Great Western Railway Co., they were not to be answerable for IIh*

loss of or damage to any goods arising from fire. Tlie decision was

that the Bristol ami Exeter Railway Co. were not liable to the plain-

tiffs; for either there was no contract at all between that company :.,-,]
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the plaintiffs, or if the the contract in any way attached to that com-

pany' the exception as to loss by iire attached to it and exonerated them

from liabilit\-. In Burke v. South-Easfern Railicay Co. (1880), 5 C. P.

D. I. 49 L. J. C. P. 107, 41 L. T. 554, a case of a through contract for

carriage of a passenger, the Court of Common Pleas decided that the

compan}^ making the contract may by special conditions exonerate them-

selves from all liability upon lines beyond their own control.

It has, however, been held that where the carrier (a railway- company)

has fuliilled the primary duty of delivering the goods safely, his second-

ary duty of delivering them within a reasonable time may be construed

having regard to all the circumstances of the transit ; and where a delay

has taken place by reason of an obstruction in a line over which he has

running powers, and occurring without the fault of the contracting

company, he has fulfilled his duty by delivering the goods without more

loss of time than is necessarily occasioned by the obstruction. Great

Northerii Ra'daay Co. v. Taylor (appeal from Count}- Court action in

Taijlor V. Grejit Xorthern Raihcuy Co. 1866), L. E., 1 C. P. 385, 35

L. J. C. P. 210.

An action, as of pure tort, for injury by negligence is maintainable

by a passenger against the company by whose carelessness the injury

happened, although the contract was made by another company. Ber-

ringer v. Great Eastern RalUray Co. (1879), 4 C. P. I). 163, 48 L. J.

C. P. 400; Foulkes v. Metropolitan District Railway Co. (C. A. 1880),

5 C. P. D. 157, 49 L.J. C. P. 361, 42 L. T.345; Hooper v. Loiidon and

North- Western Railway Co. (C. A. 1880), 50 L. J. Q. B. 103, 43 L. T.

570.

AMERICAN NOTES.

No English case has been more frequently cited in this country than

Coggs v. Bernard. Jt forms the basis of the American law of bailment in

general as well as of common carriers in particular, and the priiiciples laid

down l)y Ch. J. Holt have been universally adopted in this country.

1. The connuon carrier is responsible for the safe carriage of goods as an

insurer against all hazards but the act of God or the public enemies, the na-'

tiu'e and qualities of the goods, the conduct of the shipper, or the act or man-'

date of the public authorities. Fiah v. Chapman, 2 Georgia. 3b't ; 40 Am. Dec.

89:?: W/dlesldcs v. ThurlkUL 12 Smedes & :\[arshall (:\Iississippi), 599; 51

Am. Dec. 1-28; Colt v. McMechen, 6 Johnson (Xew York), IGO ; 5 Am. Dec.

200 ; Merrill v. Earle, 29 Xew York, 115; 86 Am. Dae. 292 ; Craig v. Childress,

1 Peck (Tennessee), 270 ; 14 Am. Dec. 751 ; Daggctl v. Shaw, 3 Missouri, 264,

25 Am. Dec. 439 ; Robertson v. Kennedy, 2 Dana (Kentucky), 430 ; 26 Am.
Dec. 466; Parsons v. Hardy, 14 Wendell (New Y'ork), 215; 28 Am. Dec. 521

;

Van Hern v. Taylor, 7 Robinson (Louisiana), 201 ; 41 Am. Dec. 279; Parker

v. Flagg, 26 ]\Laine, 181 ; 45 Am. Dec. 101 ; Leonard v. Hendrickson, 18 Penn-

sylvania State, 40 ; 55 Am. Dec. 587 ; Moses v. Boston and Me. Itadroad, 24
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Xew Hampshire, 71 ; 5-5 Am. Dee, '222 ; Xew Bntnstcicl; A'c. Co. v. Tiers, 4 Za-

briskie (New Jersey), 697 ; 04 Am. Dec. 394; Fer(jusson v. Brent, 12 Maryland,

9; 71 Am. Dec. 582; Wehh v. Pltlshurgh, Sfc. R. Co., 10 Ohio St. 65; 75 Am.
Dec. 490; Hooper v. Wells, §'c., 27 California, 11; S5 Am. Dec. 211 ; Blumen-

thal V. Bralnerd, 38 Vermont, 402 ; 91 Am. Dec. 349 ; Adams Ex. Co. v.

Daniell, 31 Indiana, 20; 91 Am. Dec. 340; Gulf, &fc. Ry. Co. v. Levi, 76

Texas, 337 : 18 Am. St. Rep. 45 ; Wood v. Crocker, IS AA'isconsin, 345 ; 86

Am. Dec. 773; Buckland v. Adams Ex. Co., 97 Massachusetts, 124; 93 Am.
Dec. 68. By reference to these cases ami the notes appended thereto in the

" American " reprints, it will be seen that this doctrine has been adhered to

up to the present time in those States, and is the rule of all the other States

as well. The leading text-writers— Stoiy, Edwards, Schouler, and Hutchin-

son — express the same rule.

2. The owner of a shij) or steam-vessel carrying goods for hire on tlie

ocean or on inland waters is liable as a common carrier. There is no sub-

stantial difference between a carrier by water and one liy land. Elliott v.

Rossell, 10 Johiison (New York), 1 ; 6 Am. Dec. 306 ; Wdliums v. Grant, 1

(Connecticut, 487 ; 7 Am. Dec. 235; Bell v. Reed, 4 Binney (Pennsylvania),

127; 5 Am. Dec. 398; McClures v. Hammond, 1 Bay (S. Carolina), 99; 1 Am.
Dec. 598 ; Dwiglit v. Brewster, 1 Pickering (Massachusetts), 50; 11 Am. Dec.

133 ; Turney v. Wilson, 7 Yerger (Tennessee), 340 ; 27 Am. Dec. 515 ; Jones v.

Pitcher, 3 Stewart & Porter (Alabama), 135; 24 Am. Dec. 716; Williams v.

Branson, 1 Murphey (North Carolina), 417 ; 4 Am. Dec. 562 ; Moses v. Ahrris,

4 New Hampshire, 304 ; 7'he Delaware, 14 Wallace (United States Supreme

Ct.), 579; Hastings v. Pepper, 11 Pickeinng (Massachusetts), 40; Crosby v.

Filch, 12 Connecticut, 410 ; 31 Am. Dec- 745 (coasting vessel). Mr, Freeman
says of Morse v. Slue (note, 47 Am. Dec. 6.52): "That decision has ever

since been recognized as of the highest authority and as settling the law on

that question." Citing Angell ou Carriers, § 87; Hutchinson on Carriers,

§ 65; Story on Bailment, § 496. As to steamboats, see cases in note, 47 Am.
Dec. 652.

'

3. As to the particular point decided in Coggs v. Bernard, namely, that

one undertaking to act as a carrier in a single instance and without rewar<l,

is bound to use reasonable and ordinary care, this is doubtless the law in the

United States, although cases involving that precise point are very scarce.

A few are to be found in the early days when men were accustomed to on-

trust goods or valuables to private persons for carriage, but none will bi'

found since the introduction of express companies. In Jenkins v. Motloir. 1

Sneed (Tennessee), 248; 60 Am. Dec. 154, it was held that a steamboat cap-

tain gratuitously carrying money for a passenger was liabli-- for its loss by
theft if he was wanting in that ordinary diligence suited to the circumstances.

So where one undertook gratuitously to carry money from Boston to New-

York by boat, and left it with his own in a valise in one cabin, wliilr he

slept in another, notwithstandilig he was warned by the steward thai it would

be safer in the office, and it was stolen with his own, he was held liable b.r

the loss. Tracy v. Wood, 3 Mason, 132, Especially would he be deemed re-

sponsible if the money intrusted was lost but liis own was saved, for this

would indicate that lie took less care of tlie former than of the lattei-
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Bland v. Womack, 2 Murphy (North Cai-olina), .373. But if he conducts the

transmission of money as prudent men ordinarily do, he is not responsible

for its loss. Eddy v. J.tcirif/ston, 35 Missouri, 487. Where one received for

gratuitous delivery a sealed letter containing money, which was never deliv-

ered, there being no proof of his opening the letter, he was held not liable.

Beardslee v. Riclumhon, 11 Wendell (New^ York), 25; 25 Am. Dec. HOi;.

"Tlie plaintiff was bound to show that the money was lost by the defendanfs

negligence or covUd not be obtained on request. Had he shown a demand
and refusal, the defendant, 1 think, would have been bound to account for

the loss," etc. Ibid. Such cases are ruled by the principle, recognized here,

as well as in England, that a gratuitous bailee is held only to ordinary care,

skill, and diligence.

No. 3 — LYON V. MELLS.

(1804.)

RULE.

In every contract for the carriage of goods by a person

holding himself out as the owner of a vessel ready to carry

theni by water, it is an implied term as the foundation of

the contract that the carrier (shipowner or lighterman)

engages that his vessel is tight and tit for the purpose

for which he holds it forth ; and a notice generally dis-

claiming or limiting his responsibility will not be con-

strued so as to exonerate him from the duty to have his

vessel so tight and fit.

Lyon V. Mells.

5 East, 428-4.39 (s. c. 7 R. R. 7^6-736).

Carrier. — hiipHeil Warrant i/ of Fitness of Vessel.

Action upon inqilied contract of warranty, by owner of goods damaged by

tlic leakage of a lighter in which they were carried for hire. Held that the

plaintiff was entitled to ivcowr from the owner of the lighter the full amount

of damage notwithstanding he had given notice that he would not be answer-

able for any damage unless occasioned by w'antof ordinary care in the master

or crew of the vessel, in which case he would pay £10 per cent, upon such

damage.

[428] This \vas an action of a.<isitr/ipsit, l)r:)uglit to recover the

amovuit of damage done to a fjuantity of yarn of the plain-

tiff's delivered on hoard a li-'liter of the defendant's to be carried
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therein from a quay at Hull to a sluop of one William Barton

Iving in a dock there, and to be delivered on board the same, fur

a reasonable reward to be paid to the defendant. The declara-

tion stated (amongst others) a promise by the defendant that the

lighter was tight and capable of carrying the yarn
;
also a prom-

ise by him that the lighter was so far as he knew a proper and

substantial vessel fit for carrying the yarn without damage ; and

also a promise by him to stow, load, and carry the yarn carefully,

and with due attention to the same. Plea aon assumpsit. On

the trial before Thompson, B. , at the last York assizes, a verdict

was found for the plaintiffs, subject to the opinion of this Court

on the following case :
—

On the lOtli of June, 1802, several bales of yarn belonging to

the plaintiffs were delivered on board the lighter, of which the

defendant was the owner, in manner, and for the purpose above

mentioned. The defendant kejit sloops for carrying other persons'

goods for hire, and also lighters for the purpose of carrying these

goods to and from his sloops ; and when he had not employment

for his lighters for his own business, he let them for hire to sucli

persons as' wanted to carry goods to other sloops. Previous to the

delivery the master of the defendant's lighter, when he

was applied to fetch *the yarn, undertook to bring it in [* 429]

the lighter to the sloo]), and being asked if the lighter

were tit to carry it, said it was very fit and tight, and that he

had been down the daj- before with hemp and flax in hei to some

of tlieir vessels at South End. In carrying the yarn in the lighter

to the sloop the lighter leaked, and some of the bales of yarn

were thereby wetted and damaged ; and on the arrival of the

lighter at the sloop the master of the lighter, on its being men-

tioned to him that he had got water in his boat, said, there was a

bit of a weep (meaning a leak) abaft. Three or four of the bales

of yarn were stowed upon the top of the pump, by which it was

rendered entirely useless until they were removed. Before tlie

second bale of yarn could be hoisted into the sloop the lighter

was going down, and would have sunk to the bottom of the dock

with the rest of tlie l)ales, l)iit was prevented by getting tackle

fixed to her to get her up. 'J'hc damage thereby'done to the yai'u

amounted to £274 16.s-. 4'/. The ligliter was not tight and sulli-

cient for the carriage of tlie yarn, but was leaky ; and the master

of the lighter was guilty of n('glige;ice in nut stowing the yarn
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properly. Previous to the sliipping of the yarn on board the

lighter the defendant published the following notice, of whicli

the person who so shipped the yarn on behalf of the plaintiffs

liad notice, he himself being one of 'the persons who signed the

same. " Navigation of the river Humber and of the rivers falling

into the same. To all merchants, tradesmen, and others. We
whose names are hereunto subscribed (by ourselves or by our

respective agents) do hereby severally give notice, that we w-ill

not be answerable for any loss or damage which shall happen to

any cargo which shall be put on board any of our vessels,

[* 430] unless such loss or damage shall * happen or be occasioned

by want of ordinary care and diligence in the master or

crew of the vessel ; wdien and in such case we will pay to the

sufferers £10 per cent upon such loss or damage, so as the whole

amount of such payment shall not exceed the value of the vessel

on board whereof sucli loss or damage shall have happened, and

the freight of such vessel. And we do hereby give this further

notice, that any merchant or other person desirous of liaving their

goods or mercliandise carried free of any risk in respect of loss oi

damage, whether the same shall happen from the act of God or

otherw^ise, may have the same so carried by entering into an agree-

ment for the payment of an extra freight, proportionable to the

accepted responsibility, on application to us or our respective

agents. Hull, Oct. 1, 1800." This notice was signed by the

defendant and by forty-nine other owners of vessels at Hull. The

question for the opinion of the Court was. Whether the plaintiffs

were entitled to more than £10 per cent, upon the above damages ?

If they were so entitled, the verdict was to be entered for the

plaintiff's for the above sum of £274 16^. 4(/. ; if they were not so

entitled, then the verdict was to be entered for the plaintiffs for

the amount of £10 per cent, upon the damages.

The Court, after argument, took time for consideration.

[4.36] Lord Ellexbokough, C. ,T. , delivered judgment. The

general C[uestion submitted to our determination by the

special .case stated at Nisi Prius is, whether the plaintiffs be

entitled to more than £10 per cent, upon the sum of £274 IG.s. 4r/.

the damages stated to have been sustained by the plaintiffs ir.

consequence of the injury done to their yarn while on board the

defendant's lighter. Tliat they are entitled to recover to the

extent of £10 per cent, is admitted by the terms of the question.
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On the part of the plaintifl's it has been argued, either that tlie

notice given by the defendant, as set forth in the case, is illegal,

being to exempt him from a responsibility cast on him by law as

a carrier of goods by water for hire ; or if that proposition be not

maintainable, that in fact the present case does not fall within

the terms and meaning of that notice. At the close of the argu-

ment the Court intimated an opinion that in the determination of

this case it might perha].)S not be necessary to enter into a con-

sideration of the general question, as to the validity of these

notices in point of law, and to what extent and upon what prin-

ciples they may be supportable. And on further consideration

we are all of opinion, that in the present case, admitting

the notice given by the defendant * and the other owners [*437]

of vessels to be valid as an agreement between them and

the shippers of goods, the circumstances stated do not bring the

plaintiff's loss within such agreement. In every contract for the

carriage of goods between a person holding himself forth as

the owner of a lighter or vessel ready to carry goods for hire, and

the person putting goods on board or employing his vessel or

lighter for that purpose, it is a term of the contract on the part

of the carrier or lighterman, implied by law, that his vessel is

tight and fit for the purpose or employment for which he offers

and holds it forth to the public : it is the very foundation and

immediate subdratum of the contract that it is so : the law pre-

sumes a promise to that effect on the part of the carrier without

any actual proof ; and every reason of sound policy and public

convenience requires it should be so. The declaration here states

such promise to have been made by the defendant ; and it is

proved by proving the nature of his employment; or, in other

words, the law in such case without proof implies it. The decla-

ration avers a breach that the lighter was not tight and capable of

carrying the yarn safely; and the facts stated support the breach

so alleged, by showing that the vessel was leaky, and had nearly

sunk in the dock before the yarn could be unloaded from the

lighter into the sloop. This we consider as personal neglect of

the owner, or more properly as a non-performance on his part of

what he had undertaken to do, viz., to provide a fit vessel for

i.he purpose. This brings me to consider the terms of the notice :

" We will not be answerable for any loss or damage which shall

happen to any cargo which shall be put on board any of our ves-
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sels, unless such loss or damage shall happen or be occa-

[*438] sioned by want of ordinary care and diligence * in the

master or crew of the vessel, in which case we will pay

£10 per cent, upon such loss or damage, so as the whole amount

of such payment shall not exceed the value of the vessel and the

freight. " I have before stated our opinion to be that this is

clearly a neglect or breach of performance in the owner of the

vessel, and not a neglect in the master or crew ; it does not there-

fore come within the exception of such loss or damage as is to be

conpensated by £10 per cent. But the notice states that " they

will not be answerable for any other loss or damage ;

" and there-

fore this must be contended to be within that other loss or damage

for which they will not be answerable; a proposition however

which seems to have struck the counsel for the defendant as not

capable of being supported; for I take him to have admitted in

his argument that if the defendant had himself made the promise

stated in the declaration he would have been liable ; and he could

not contend otherwise : for it is impossible without outraging

common sense so to construe this notice as to make the owners of

vessels say, We will be answerable to the extent of 10 per cent,

for any loss occasioned by the want of care oi the master or crew,

but we will not be answerable at all for any loss occasioned by

our own misconduct, be it ever so gross and injurious; for this

would in effect be saying. We will be at liberty to receive your

goods on board a vessel, however leaky, however unfit and inca-

pable of carrying them ; we will not be bound even to provide a

crew equal to the navigation of her; and if through these defaults

on our part she be lost, we will pay nothing. Nay more, your

compensation in case of misconduct of the master or crew can

never exceed the value of the vessel and her freight ; and

[*439] therefore by providing a rotten and leaky * vessel of little

value, we lessen our own responsibility ^ro tanto even in

the only event in Avhich we are to be at all responsible. Eidicu-

lous as this supposed state of the agreement must appear, yet

these and more absurd stipulations must be introduced into it if

we give it a construction which shall bring this case within it.

Indeed that this is the true construction will further appear from

the part of the notice respecting additional freight; for it is ad-

dressed to those who are desirous of having their goods carried

free of risk " from the act of God or otherwise ; " words importing
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that the thing for which au increased freight is t(j be paid, is

lliat which is properly the object of risk, an.d of course may or

may not happen to the goods, i. e. that which may arise from

accident and depends on chance, and not that which is certain

and must inevitably be the consequence of a defect m that which

the carrier has engaged to provide. Every agreement must be

construed with reference to the subject-matter ; and looking at

the parties to this agreement (for so I denominate the notice),

and the situation in which they stood in point of Jaw to each

other, it is clear beyond a doul)t that the only object of the

owners of ligliters was to limit their responsibility in those cases

only where the law would otherwise have made tliem answer for

the neglect of others, and for accidents which it might not be

within the scope of ordinary care and caution to provide against.

For these reasons we are of opinion that the plaintiffs are entitled

to have their verdict entered for the full sum of £274 16.s. M.
and that the posted be delivered to them for that purpose.

Postea to the 2^l''i^>-tiff-

ENGLISH NOTES.

The rule in the princi[);il case may be read with the explanation fur-

nislied by Aviies v. Stevens (1 718), 1 Stra. 128. " No carrier is obliged

to have a new carriage for every journey. It is sutticieut if he provides

one which, without any extraordinary accident (as was the sudden gust

of wind in that case) will probably perform the journey." CJiippen-

dale v. Lancashire and Yorkshire Railway Co. (1852), 21 L. J. Q. B.

22, is a case which at first sight appears to conflict with the rule. That

was a case where the plaintiff's cattle had been delivered to be carried

iu the trucks of the defendants, a railway company. The ticket, which

was assumed to be the contract, contained the words: *' This ticket is

issued subject to the owner undertaking all risks of conveyance what-

ever, as the com[)any will not be liable for any injury or damage, howso-

ever caused and occurring to live stock of any descriptioi> travelling upon

the Lancashire and Yorkshire Railway, or in their vehicles." The cat-

tle, while travelling in the trucks of the defendants, got alarmed, broke

out of the trucks, and were injured. The ti-ucks were, owing to defec-

tive construction, not fit for conveyance of cattle. The coni])any was

held not liable. The true ratio decidendi appears to be that given by

Erle, J. "I take it that the carriage was fit for the journey and fit

for the weight, and that the damage has entirely arisen from the freight

being living animals, who made an effort to esca|)e, and so injured

themselves. This seems to me to bo a risk for which the company
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peculiarly said that tliey would not be responsible. I think that a

limitation, however wide in its terms, being in respect of live stock,

is reasonable."

MfManns v. Lancasliire and YorAshlfe Raihvay Co. (1859), 28 L.

J. Ex. 353, was an action against the same company for injuries to a

horse caused by the use of an insufficient and improper vehicle for the

carriage of the horse upon the railway. The company justified under

the same conditions as in the case of Chippendale v. Lancaslnre and

Yorkshire Railiran Co. ; but in the mean time had passed the Act of

1854 (17 & 18 Vict. c. 31), and the question was whether the condition

was " reasonable " under section 7 of the Act. The Court by a majority

held it was not, and was therefore void under the Act. The defendants

having used an insufficient vehicle for the purjwse of carriage, the

plaintiff was entitled to recover on the implied warranty.

The cases where goods are carried under a bill of lading are fully

treated of under the Ruling Cases of Steel v. State Line Steamship Go.

(H. L. 1877), 3 App. Cas. 72, and Tattersall v. National Steamship

Co. (1884), 12 Q. P.. J). 297, 53 L. J. Q. B. 332, 50 L. T. 299, Nos. 4

and 5 of •a^.ill of Lading," 4 R. C. 697, 717.

AMERICAN N0TP:S.

The principal case is cited by the leading text-writers of this country.

Edwards on Bailment. §§ 551, 601 ; Angell on Carriers, §§ 173, 202, 207.

This doctrine is recognized in Putnam v. Wood, 3 Massachusetts, 481 ; 3

Am. Dec. 179 ; Backhouse v. Snead, 1 Murphy (North Carolina), 173 ; Bell v.

Reed, 4 Binney (Pennsylvania), 127; 5 Am. Dec. 398; Daucliy v. SiUiman, 2

Lansing (New York Supreme Ct.), 361 ; Dickinson v. Haslet, 3 Harris &
Johnson (Maryland), 345; Collier v. Valentine, 11 Missouri, 299; 49 Am,
Dec. 81. In Bell v. Read, above, the Court said : " The man who undertakes

to transport goods V)y water for hire is bound to provide a vessel sufficient in

all respects for the voyage, well manned," etc. (Tliis was in 1810 ; the voy-

age in question was on Lake Erie, the vessel a schooner, and the Court said :

" is in distance not more than ninety miles, and in time not generally exceed-

ing twenty-four hours.") A carrier is not excused by an act of God operating

upon an unseaworthy vessel which would not have harmed a seaworthy one.

Packard v. 7\ii/lor, 35 Arkansas, 402 ; 37 Am. Rep. 37.

But in Forhes v. Rice, 2 Brevard (So. Carolina), 363; 4 Am. Dec. 589, it

was adjudged tliat in the contract of affreightment it is not a tacit or implied

condition that the ship is seaworthy, as it is in insurance. (See Charter-

P^rty, posty Vol. 5.)

In Cheraw §• S. R. Co. v. Broadnax, 109 Pennsylvania State, 432; 58 Am.
Rep. 733, holding that in an action on a general average bond it is a good de-

fence that the loss was occasioned by the unseaworthiness of the vessel, the

Court said, obiter, that in contracts of afl^reightment " there is, perhaps, an im-

plied contract on the part of the shipowners that the ship is tight," citing the
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principal case and l^ntnani v. Wood, aupra : but that in such contracts no

condition is implieil tluit it is tit for tlie service, herein seenlin^ to agree witii

Forbes v. lUce, supra.

The doctrine of the principal case is adopted in Work v. Leathers, 97

United States, 879, citing Putnam v. Wood, supra. The Court say the owner
"is bound to see that she is seawortliy and suitable for the service in which

she is to be employed. If there be defects known, or not known, he is not

excused." But the hirer is liable for such use as he got of her.

In The Thames (U. S. Circ. Ct., App.), 61 Fed. Kep. 1014, it was held that

a sliip is impliedly v,arranted to he seaworthy as to the article carried (as

flour), and if damage accrues in consequence of the unseaworthiness of the

ship for carrying that article, she cannot be exonerated by proof that she is

capable of safely carrying some different cargo.

No. 4. —DAVIS V. GAEEETT.

(1830.)

RULE.

A COMMON carrier is boiiDd to proceed by the usual

route to the place of discharge, and to deliver the goods

there according to the usage of trade, the ordinary course

of business, or, where there is a special contract, the terms

of the contract. Deviation is at his peril and deprives

him of the beneiit of any exception which would otherwise

have been available to him.

Davis V. Garrett.

6 Bing. 71G-725.

Carrier. — Usual Route. — Deviation.

Plaintiff put on board defendant's barge lime to be conveyed from tlie

Medway to London. The master of the vessel deviated from the usual

course, and, during the deviation and owing to tempestuous weather the s<,'a

got in and wetted the lime, and the lime becoming heated the vessel caught

fire and all was lost. Held that the defendant was liable, the deviation being

the proximate cause of the loss.

The declaration stated, tliat tlieretofore, to wit, on the [71 G]

22nd day of January, 1829, at London, in the parish of St.

Mary-le-Bow, in the ward of Cheap, the plaintiff, at the special

instance and request of the defendant, delivered to the defendant

VOL. V. — 18
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on board a certain barge or vessel of tbe defendant called The

Safetij, and the defendant then and there had and received in and

on board of the said barge or vessel from the plaintitl' a large quan-

tity, to wit, 114|- tons of lime of the plaintiff of great value, to wit,

of the value of £100, to be by the defendant carried and conveyed

in and on board the said barge or vessel from a certain place, to

wit, IJewly Cliff in the county of Kent, to the Eegent's Canal in

the county of Middlesex, the act of God, the king's enemies, fire,

and all and every other dangers and accidents of the seas, rivers,

and navigation, of what nature or kind soever excepted, for cer-

tain reasonable reward to be therefore paid by the plaintiff to the

defendant : that the said barge or vessel afterwards, to wit, on,

&c. at, &c. departed and set sail on the intended voyage, then

and there having the said lime on board of the same to be carried

and conveyed as aforesaid, except as aforesaid, and it thereby

then and there became and was the duty of the defendant to have

carried and conveyed the said lime on board of the said barge or

vessel from Bewly Cliff to the Ecgent's Canal, the act of God,

and such other matters and things excepted, as were above

[*717] mentioned to have *been excepted, by and according to

the direct, usual, and customary way, course, and pas-

sage, without any voluntary and unnecessary deviation or depar-

ture from, or delay or hindrance in the same; but the defendant,

not regarding his duty in that behalf, but contriving and wrong-

fully intending to injure and prejudice the plaintiff in that

respect, did not carry or convey the said lime on board of the

Ijarge or vessel from Bewly Cliff aforesaid to the Eegent's Canal,

although not prevented by the acts, matters, or things excepted as

aforesaid, or any of them, by and according to the direct, usiial,

and customary way and passage, without any voluntary and un-

necessary deviation or departure from, or delay or hindrance in

the same ; but on the contrary thereof, afterwards, and before the

arrival of the said barge or vessel as aforesaid at the Eegent's

Canal, the defendant by one John Town, the master of the said

barge or vessel, and the agent of the defendant in that behalf, to

wit, at, &c. without the knowledge and against the will of the

plaintiff, voluntarily and unnecessarily deviated and departed

from and out of such usual and customary way, course, and pas-

sage, with the said barge or vessel so having the said lime on

board of the same, to certain parts out of such usual and cus-
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tomary course and jiassage, to wit, to a certain place called the

East Swale, and to a certain place called Wliitstable Ba}-, and

did then and there voluntarily and unnecessarily carry and navi-

gate the said baroe or vessel with the lime on board thereof as

aforesaid to the said parts out of such usual and customary couise

and passage as aforesaid, and delay and detain the said last-

mentioned barge or vessel with the lime on board thereof, for a

long space of time, to wit, for the space of twenty-four houis

then next following : and the said barge or vessel so having the

said lime on board of the same, was by reason of such

deviation and departure, and delay and detention * out of [* 718]

such usual and customary course and passage, and before

her arrival at the Regent's Cailal, aforesaid, to wit, on, &c. at, &c.

exposed to and assailed by a great storm and great and heavy sea,

and was thereby then and there wrecked, shattered, and broken,

and by means thereof the said lime of the plaintiff so on board

the said barge or vessel as aforesaid, became and was injured,

burnt, destroyed, and wholly lost to the plaintiff, to w^it, at, &c.

whereby the plaintiff lost divers great gains, profits, and emolu-

ments, amounting to a large sum of money, to wit, the sum of

£.50, which he might and otherwise would have made thereby, to

wit, at, &c.

At the trial before TiXDAL, C. J. , London sittings after Michael-

]nas term last, it appeared, that the master of the defend-

ant's barge had deviated from the usual and customary course of

the voyage mentioned in the declaration, without any justifial)le

cause ; and that afterwards, and whilst such barge was out of her

course, in consequence of violent and tempestuous w^eather, the

sea communicated with the lime which thereby became heated,

and the barge caught fire ; and the master was compelled, for the

preservation of himself and the crew, to run the barge on shore,

where both the lime and the barge were entirely lost.

A verdict liaving been found for the plaintiff,

Taddy, Serjt. , obtained a rule nisi for a new trial, or to arrest

the judgment, on the ground, first, that the deviation by the

master of the barge was not a cause of the loss of the lime suffi-

ciently proximate to entitle the plaintiff to recover, inasmuch as

the loss might have been occasioned by the same tempest if the

barge had proceeded in her direct course ; and, secondly, that the

declaration contained no allegation of any undertaking on the
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[*719] part of the defendant to carry the lime directly * from

Bewly Clifl' to the Regent's Canal.

After argument, the Court took time for consideration.

[722] TiXDAL, C. J. There are two points for the determi-

nation of the Court upon this rule ; tirst, whether the

damage sustained by the plaintiff was so proximate to the wrong-

ful act of the defendant as to form the subject of an action ; and,

secondly, whether the declaration is sutticient to support the

judgment of the Court for the plaintiff'.

As to the first point, it appeared upon the evidence that the

master of the defendant's barge had deviated from the usual and

customary course of the voyage mentioned in the declaration

without any justifiable cause ; and that afterwards, and whilst

such barge was out of her course, in consequence of stormy and

tempestuous weather, the sea communicated with the lime, which

thereby became heated, and the barge caught fire, and the master

was compelled for the preservation of himself and the crew to run

the barge on shore, where both the lime and the barge were

entirely lost.

Now the first objection on the part of the defendant is

[* 723] not rested, as indeed it could not be rested, on the * par-

ticular circumstances which accompanied tlie destruction

of tlie liarge ; for it is obvious, that the legal consequences must

be the same, wdiether the loss was immediately, by the sinking

of the barge at once by a heavy sea, when she was out of her

direct and usual course, or whether it happened at the same place,

not in consequence of an immediate death's wound, but by a

connected chain of causes producing the same ultimate event.

It is only a variation in the precise mode by which the vessel

was destroyed, which variation will necessarily occur in each

iiulividual case.

But the objection taken is, that there is no natural or neces-

sary connection between the wrong of the master in taking the

barge out of its proper course, and the loss itself; for that the

same loss might have been occasioned by the very sanie tempest,

if the barge had proceeded in her direct course.

But if this argument were to prevail, the deviation of the mas-

ter, which is undoubtedly a ground of action against the owner,

would never, or only under very peculiar circumstances, entitle

the plaintiff to recover. For if a ship is captured in the course
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of deviation, nu one can be certain that she might not have been

captured if in her proper course. And yet, in Parker v. James,

4 Camp. 112, where the ship was captured whilst in the act of

deviation, no sucli ground of defence was even suggested. Or,

again, if the sliip strikes against a rock, or perishes by storm in

the one course, no one can predicate that she might not equally

have struck upon another rock, or met with the same or another

storm, if pursuing her right and ordinary voyage.

The same answer might be attempted to an action against a

defendant who had, by mistake, forwarded a parcel by the

wrong conveyance, and a loss had thereby * ensued ; and [* 724]

yet the defendant in that case would undoubtedly be liable.

But we think the real answer to the objection is, that no

wrong-doer can be allowed to apportion or qualify his own wrong

;

and that as a loss has actually happened whilst his wrongful act

was in operation and force, and which is attributable to his

wrongful act, he cannot set up as an answer to the action the

bare possibility of a loss, if his wrongful act had never been done.

It might admit of a different construction if he could show, not

only that the same loss might have happened, but that it must

have happened if the act complained of had not been done ; but

there is no evidence to that extent in the present case.

Upon the objection taken in arrest of judgment, the defendant

relies on the authority of the case of Max v. Roberts, 12 East, 89.

2 Bos. &P. (N. It.) 454. The first ground of objection upon which

the judgment for the defendant in that case was affirmed is en-

tirely removed in the present case. For in this declaration it is

distinctly alleged, that the defendant had and received the lime

in and on board of his barge, to be by him carried and conveyed

on the voyage in question.

As to the second objection mentioned by the learned Lord, in

giving the judgment in that case, viz., that there is no allegation

in the declaration that there was an undertaking to carry directly

to Waterford, it is to be observed, that this is mentioned as an

additional gr(.)und for the judgment of the Court, after one, in

which it may fairly be inferred from the language of the Chief

Justice that all the Judges had agreed; and which first objection

appears to us amply sufficient to support tlie jiulgment of the

Court. We cannot, therefore, give to that second reason the

same weight as if it were the only ground of the judgment of
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the Court. And at all events, we think there is a dis-

[* 725] tinetion between the * language of this record and that

of the case referred to. In the case cited, the allegation

was, that it was the duty of the defendant to carry the goods

directly to Waterford ; but here the allegation is, " that it was

his duty to carry the lime by and according to the direct, usual,

aud customary way, course, and passage, without any voluntary

and unnecesssary deviation and departure.

"

The words usual and customary being added to tlie word direct,

more particularly when the breach is alleged in " unnecessarily

deviating from the usual and customary way, " must be held to

qualify the meaning of the word direct, and substantially to

signify that the vessel should proceed in the course usually and

customarily observed in that her voyage.

And we cannot but think that the law does imply a duty in

the owner of a vessel, whether a general ship or hired for the

special purpose of the voyage, to proceed without unnecessary

deviation in the usual and customary course.

We therefore think the rule should be discharged, and that

judgment should be given for the plaintiff.

Bulc discharged.

ENGLISH NOTES.

The rule in tlie principal case does not mean that the sliortest route

out is to be ad()])te(l. In London and South, Western Rallwai/ Co. v.

Mijcr.H (1870), L. R., 5 C. P. 1, 39 L. J. C. P. 57, 21 L. T. 461, tlie

railway company contracted to carr}^ tlie plaintiff's goods from South-

ampton to Luton vld. tlie Great Northern Railwaj^ Tlie goods were

conve3'ed from Southampton to Clapham Junction, thence to Nine Elms,

the defendant's goods station, then back to Clapham Junction, thence

to Blackfriars and Kings Cross. The plaintiff disputed their liability

to pay for the mileage from Clapham Junction to Nine Elms and back.

It was conceded that the route was usual and customary. It was

held that the defendants were entitled to charge for the mileage in

(piestion.

A similar effect to that of deviation arises by the carrier handing

over the (^oods to another person contrary to his undertaking to carry

tlieni. This is exemplified by Garnett v. Wllhui (1821), o B. &. Aid.

53; Sleat v. Fagg (1821), 56. & Aid. 342. In the former of these

cases {Garnett v. Willan), a parcel of a value exceeding £5 was de-

livered to A. &. B., common carriers, who carried it a short distance in

their coach, and then left it to be carried in another coach, of which A.
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was one of the proprietors, and in wliich B. had no concern. The par-

cel was lost. The carriers liad to pay damages in spite of a notice that

tliey woukl not he liable for any package containing specified articles,

or which with its contents should exceed £o in value, vmless insured.

In the latter case (Sleat v. Far)(j) damages were recovered for the loss

of country bank notes, value i'loOO, under similar circumstances. The

judgment is based by Bayley, J., on the ground that what was done

was not a mere breach in the mode of performance, but a direct contra-

vention of the contract, and a misfeasance.

The principal case is applied and followed in the case of a deviation

under a charter-party in SmrunicDiga v. Stamp (1879), 5 C. P. D, 295,

49 L. J. C. P. 674, 42 L. T. 840, and the principle is applied to the

case of a warehouseman who deposited the goods in a receiving place,

and so lost the benefit of an insurance. Lilley v. Doubleduy (1881),

7 Q. B. D. 510, 51 L. J. Q. B. 310, 44 L. T. 814.

A similar principle had been applied by the Court of King's Bench

in Ellis V. Turner (1800), 8 T. Pv. 531, 5 E. R. 441, in a case where

the goods had been carried beyond their destination and lost. It ap-

peared that the act of carrying them beyond their destination was inten-

tional, as it was stated that the master, after delivering some of the

goods, and finding it inconvenient to deliver the rest, went on his voy-

age. But in Morrlft v. Xorth Eastern. EaUwaij Co. (C. X. 1876), 1 Q.

B. D. 302, 45 L. J. Q. B. 289. 34 L. T. 940, where the master had

negligently carried the goods beyond their destination, it was held that

he was protected by the Carrier's Act of 1830 ill Geo. IV. and 1 W. IV.

c. 68, ss. 1 & 2), which enacts that the carrier by land shall not be

liable for the loss of or injury to articles of the description therein

mentioned when the value of the goods in a parcel exceeds £10, unless

the value is declared, &c. A similar decision is given in Millen v.

Brascli (C. A. 1883), 10 Q. B. D. 142, 52 L. J. Q. B^127, 47 L. T. 685,

where the goods directed to be sent vm Liverpool to Italy were negli-

gently sent to Xew York, and so were considered to be temporarily

lost.

AMERICAN NOTES.

Tlie principal case is pronouiicpd " the leading case " by Mr. Ilutcliinson

(Carriers, § 191). Also in Crosbn v. Fitch, V2 Connecticut. 110; ol Am.
Dee. 74'), where, to avoid ice, a sloop went outside Long Island instead of

Un-ough the Sound; and in Powers^ v. Darenporf, 7 Blackford (Indiana), 497;

4:> Am. Dec. lOO, where a wagoner took a circuitous route in order to go by
iiis own liousc. Also in Smith v. W/iitiiinu, 1:5 Missouri, :).')!>; Robertson v.

h'at. S. Co., 1:59 New York, 41().

This principle is recognized in Mrrc.'/ants' De.yi. Trans. Co. v. Kalm, 76

Illinois, otiO, where goods destined for Matloon were carried bv Chicago instead
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of the usual and direct route ])y Indianapolis, and there were burned up

in the great fire of 1871. So in Hand v. Baynes, 4 Wharton (Pennsylvania),

204; 33 Am. Dec. 54, where, on information that the locks were out of

order, the vessel proceeded down Delaware Bay instead of through the Dela-

ware and Chesapeake Canal. See Lawrence v. McGregor, Wright (Ohio), 193
;

PhUlips V. Brigham, 26 Georgia, 617; 71 Am. Dec. 227.

The carrier is also liable at all hazards if he unnecessarily deviates from

his instructions for his own convenience, Johnson v. N. Y. Cent. T. Co., 33 New
York, 610 ; 88 Am. Dec. 416. So, if being directed to send by one line of boats,

and it refuvSes to receive the goods, he sends by another ; he should report and

await further directions. Goodrich v. Thompson, 44 New York, 324. So

where he violates his contract to carry without change of cars. Stewart v.

Merck. Desp. Trans. Co., 47 Iowa, 229. But a necessary break in crossing

a ferry in such case is justifiable. Maghee v. Camden, iVc. /.'. Co., 4.') New York,

.514 ; 6 Am. Rep. 124.

If he has choice of routes he is not justified in adopting the more ex-

peditious when he knows it is the more dangerous. Express Co. v. Kountze

Brothers, 8 Wallace (United States Supreme Ct.), 342.

He may however deviate from his usual rou.te to save the goods, and it is

his duty to do so. Johnson v. iV. Y. Cent. R. Co., above; Maryland Ins. Co. v.

Le Roy, 7 Cranch (United States Supreme Ct.), 26; Sager v. Portsmouth, S,'c.

R. Co., 31 Maine, 228 ; .50 Am. Dec. 659. But a mere apprehension of dan-

ger does not justify deviation. Riggin v. Patapsco Ins. Co., 7 Harris & John.son

(Maryland), 279 ; 16 Am. Dec. 302.

Ill Mitghee v. Camden, tVc R- Co., supra, the Court say: "If it could be

shown in such a case that the loss must certainly have occurred from the

same cause, if there had been no default, misconduct, or deviation, the car-

rier would be excused ;
" citing the princijial case. This is certainly a mis-

conception. Mr. Lawson says : " It is difficult to see how such proof would

be possible " (Contracts of Carriers, § 11).

The deviation must be actual and not merely purposed. So where a devi-

ation was directed by the shipowner and intended by tlie master, but the

vessel was lost before it reached the point of intended deviation, a policy of

insurance on the vessel was held not to be aAoided. j\Iosher v. Providence

Ins. Co., 33 New York Supplement, 85.

The principle is firmly established in this country that the act of God or

inevitable accident, to excuse the carrier, must be the sole and proximate

cause, and if the carrier's faidt contributes in any active and operative degree,

he is not excused. See Notes, 1 Eng. Rul. Cases, 209, 233; 97 Am. Dec. 409;

Wolf V. Am. Ex. Co., 43 Mo. 421 ; 97 Am. Dec. 406; Read v. Spaulding, 30

New York, 630 ; 86 Am. Dec. 426 (delay subjecting to flood, citing principal

case) ; Trans. Co. v. Tier.<i, 24 New fJersey Law, 697 ; 64 Am. Dec. 394; Cald-

tcell V. So. Ex. Co., 1 Flippin (U. S. Circ. Ct.), 85 (exposure to capture).

Such is the general rule, although a few cases hold that if the carrier's fault

contributes only remotely or indirectly, it does not jirejudice his claim to ex-

emption. Morrison v. Daris. 20 Pennsylvania State, 171 ; 57 Am. Dec. 695;

Michigan Cent. R. Co. v. Burroirs, ''>] Michigan, 15; Denny v. N. Y. Cent. R.

Co., 13 (iray, 481 ; 74 Am. Dec. 645. But the weight of authority is the other

way.
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Consent of tlie owner excuses deviation. Ilenilricks v. 7V/e Moniiiuj Star.

18 Louisiana Annual, •io-i; Hdrris v. Rand, 4 Xew Hampshire, i.jO ; 17 Ain.

Dec. 421. But see Lawson's Contracts oi Carriers, § 14;), as to the last ca,se.

An apparent deviation may be explained by a notorious and unvarying

custom with reference to which the contract of shipment was made. Thus

in Robertson v. National S. Co., 139 New York, 416, defendant had a line of

steamers running from London to Xew York. It received goods at Havre foi-

transportation to Xew Yoi'k via London. These goods were transported

from Havre to Soixthampton by steamers, and thence by railroad to London,

where they were shipped on defendant's steamers. The steamers from Havre

and the railroad were owned by another company, which had thus a regular

lirie of transportation from Havre to London. Its steamers never went'

further than Southampton. One of them was named the Wolf. Xeither

said company nor defendant evei" carried goods entirely by water to London.

'J1ie business had been thus carried on for many years, and the method

of doing it was notorious and well known to persons dealing with de-

fendant's agents at Havre. Those persons received from I. & M. certain mei--

chandise, issuing to them a bill of lading by which they acknowledged the

receipt of the goods, " to be forwarded by the steamer Wolf to London

and there to be transshipped " on board one of the defendant's steamers

named lying in the port of London, bound for Xew York. The bill of lading

contained a stipulation exempting defendants fi'om perils " of land-transit of

whatsoever nature or kind." The goods were shipj^ed on board the Wolf
carried to Southampton, thence by rail to London, and there shipped on board

defendant's steamer and carried to New York. On arrival there they were

found to be damaged. In an action to recover the damages on the ground

that the defendant had become an insurer by reason of a deviation from the

route stipulated, it was held that there was no deviation, because it appeared

from the contract and the circumstances that the parties contemplated a

carriage by the TFo(/to Southampton and thence by rail to London, and that

the proof of usage was proper to be considered, as it did not contradict, but

was simply explanatory of the bill of lading.

See Constable v. Nat. St. Co., I.jI United States, 51.

No. 5. — SXmXER V. UPSHAW.

(170L)

A COMMON carrier has a right to his fare for their car-

riage, and may retain the goods until it is paid.

Skinner v. Upshaw.

2 Ld. K'iiyin. 752.

The plaintiff brouglit an action of trover against the [752]

defendant, being a common carrier, for goods delivered to
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liim to carry, &c. Upon not guilty pleaded, tlie defeiulaut gave

in evidence, that he offered to deliver the goods to the plaintiff,

if he would pay him his hire ; but that the plaintiff refused, &c.,

and therefore he retained them. And it was ruled by Holt, Chief

Justice, at Guildhall (the case being tried before him there) May
12, 1 Ann. reg. 1702, that the carrier may retain the goods for his

hire ; and upon direction, the defendant had a verdict given for

him.

ENGLISH NOTES.

The riglit of lieu exists whetlier the goods are tlie property oi tlie

consignor or of some third party from whom the}' have been stolen or

fraudulently taken. Exeter Carrier''s Case (1701), 2 Ld. E,aym. 867.

The custom of the realm only gives the carrier a lien for the carriage

of the particular goods carried, and it is against the policy of the cus-

tom and of the couimou law for him to claim a general lien; aud if \\o

claims such genex-al lien upon evidence of an alleged usage of tlic

trade, it must be so strong as to .show that the customer necessarily had

notice of, and assented to it. Mir.s/i forth v. Hadjield {1805), 6 East,

r)19, 7 East, 224, 8 E. R 520, 528.
' And see Wrv/ht v. Snell (1822),

5 V>. & Aid. o50, where the same principle is implied, but the case was

decided on the point that, assuming that the notice of a general lieu

given by the carrier would have bound the owner in respect of a debt

due by him, it did not bind him for the debt of the consignor, who was

a mere factor.

In Oppenheha v. Bu^f^cll (1S02), 3 Bos. & P. 42, 6 11. 11. 004, the

opinion was expressed that a common carrier has no right to make terms

that he will only accept goods on the condition of having a general lien

upon them. "1 hope." says Lord Alvaxlev (3 Bos. & 1*. 48, 6 R. E,.

008), ''that it will never be established that common carriers who are

bound to take all goods to be carried for a reasonable price teiulered to

them may iinpose such a condition upon persons sending goods by

them." He distinguished the case of a common carrier from that of

dyers, bleachers, &c., who, in Kirkmaii v. Shawcross (1794j, G T. R.

14, 3 R. R. 103, had given public notice that they would onh' acce})t

goods on these terms, because these persons may (as the common carrier

ma}' not) take or refuse goods at their option. But at all events he

held, and the Court (in Oj^j^eiihelm v. RusselT) decided, that if the car-

rier had as against the consignee a right of general lien, it could not

oust the right of the consignor to stop in transitu on tendering the

price of carriage of the goods. In a Scotch case in 1804, Scottish Cen-

tral Ri/. Co. V. Ferguson, 2 INIacph. 781, it was decided that the con-

tract of a railway company to carry goods on the terms of having a
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general lien was not just and reasonable, and the condition was there-

fore invalid under the llailway & Canal Traffic Act 1854.

The lien is a particular and not a general one. So that the goods

may not be detained for anything beyond the cost of their carriage, for

instance, not for warehousing charges. Somes v. British Empire Ship-

ping Co. (18G0), 8 H. L. Cas. 338, 30 L. J. Q. B. 229.

AMERICAN NOTES.

This doctrine is well settled in this country. Edwards on Bailments,

§ 6i5, et seq. ; Ames v. Palmer, 42 Maine, 197; 66 Am. D?e. 271 ; Galena, S,'c.

R. Co. V. liae, 18 Illinois, 488 ; 68 Am. Dec. 574 ; lledfield on Carriers, § 270,

citing the principal case.

The lien cannot be acquired unless the goods were delivered for carriage

with the consent of the ownei", although the carrier was innocent. Ruh'mson

V. Baker, 5 Gushing (Massachusetts), 137 ; 51 Am. Dec. 54 ; Filch v. Neicherri/,

1 Douglass (Michigan), 1 ; 40 Am. Dec. 3-3 ; Pingree v. Detroit, Sfc. R. Co., 66

Michigan, 14:5; 11 Am. St. Rep. 479. So where goods are cari'ied merely for

tlie convenience and at the request of the Itailee of them. Gilson v. Gicinn,

107 Massachusetts, 126 ; 9 Am. Rep. 1:5. See Ba^sett v. Spoffurd, 45 New
York, ;]87 ; 6 Am. Rep. 101 ; Stevens v. Boston, S,c. R. Corp., 8 Gray (Massa-

chusetts), 262. So where the carrier receives goods from another connecting

carrier witli knowledge that the owner directed them to be sent by another

route. Hill.\. Denver, Sfc. R. Co., lo Colorado, 35; 4 Lawyers' Reports An-

notated, o76. To the contrary is a dictum in King v. RicJiards, 6 ^V'harton

(Pennsylvania), 418; 07 Am. Dec. 420. Wliere goods are missent by the

owner's agent the carrier's lien exists. Wliitney v. Beckford, 105 Massachu-

.setts, 271.

As to the lien on goods given for carriage without the owner's assent :
" In

England it seems to be settled beyond controversy that the lien attaches to

the goods under such circumstances in favour of both the carrier and an inn-

keeper." Hutchinson on Carriers, § 489, citing Holt's opinion in Yorke v.

Greenough, 2 Ld. Raym. 866 (Powell's however was to the contrary).

The lien attaches as soon as the carrier's liability as such begins :
" as

soon as he receives the goods on a contract of carriage. The contract being,

as we have seen, entire, the shipper or customer delivering the goods can only

take them back on paying the freight." Edwards on Bailment, § 617, citing

Tindal v. 77«///or, 4 El. & B. 219 ; Ke>iser v. Uarbeck, 3 Duer (New Yoi-k Su-

perior Ct.), 373. But Redfield says (Carriers, § 298) :
'• The carrier's lien for

freight does not attach upon the loading of the goods on board, or until the

voyage is entered upon." Citing Burgess v. Gunn. 3 Han-is & (iill (Abii'v-

land), 225 ; ClemmnY. Davidson, ^y Binney (Pennsylvania), 392. Mr. Hutcli-

iuson says (Carri<'rs, ]>. ;>S5, noti-) : "The better opinion would seem to l>e

tiiat the lien attaches to tJie goods as soon as they are delivfri'd to the carrier.

They caiuiot be demanded of liini ly the owner after sucli delivery withoiil

a tender of the whole freight whicli ilie carrier would earn by carrying them

to destination, and giving him an indennuty, if it be required, against the
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consequences of any outstanding bill of lading which he may have given for

the goods. And although the carriage may not have actually commenced, the

carrier, by the delivery, has assumed the risk of the safety of the goods as an

insurer." Citing Tindull v. Taylor, 4 Ell. & Bl. 219 ; Thompson v. Small, 1 C.

B. 328, 35i; Thompson v. Trail, 2 C. & P. 334; Bartktt v. Carnlei/, Duer

(New York Superior Ct.), 19 i; Van Buskirk v. Purinton, 2 Hall (New York

Superior Ct.), 561 ; Collman v. Collins, ibid. 569. " Other cases." he con-

tinues, " state the law as being that no right to freight accrues until the voy-

age has commenced, or as it is usually expressed, until the ship has bi-oken

ground." Citing Bailey v. Damon, 3 Gi'ay (Massachusetts), 92; Curling y.

Long, 1 Bos. & P. 034, 4 R. R. 747; Clcmson v. Davirhon, 5 Binney (Penn-

sylvania), 392 ; Burgess v. Grove, 3 Harris & Johnson (Maryland), 225.

The lien on part delivered is valid against the residue. Lane v. Old Colony

Railroad, 14 Gray (Massachusetts), 143 ; Frothingham v. Jenkins, 1 California,

42; 52 Am. Dec. 286; New Haven Sf N. Co. v. Camphell, 128 Massachusetts,

104 ; 35 Am. Rep. 360 ; but not where the goods belong to different shippers.

Hale V. Barrett, 26 Illinois, 195 ; 79 Am. Dec. 307 ; or have been sold to dif

ferent parties. Edwards on Bailment, § 649.

The lien is valid as against the consignor's right of stoppage in transit.

Potts V. N. ¥., ;S'c. R. Co.. 131 Massachusetts, 455; 41 Am. Rep. 247; Neic-

hall V. Vargas, 15 Maine, 314; 33 Am. Dec. 617. But the lien does not extend

beyond the charges on the particular goods, when they are stopped by the

consignor in transit, and there are no arrearages for other freight, although the

bill of lading provides that they may be held for all arrearages of freight on

other goods. Pennsylvania R. Co. v. Am. Oil Works, 126 Pennsylvania State,

485 ; 12 Am. St. Rep. 885.

The lien is valid only for carriage, and not for another debt. Pharr v.

Collins, 35 Louisiana Annual, 939 ; and it do(?s not extend to cartage after the

goods have come to their destination. Richardson v. Rich, 104 Massachusetts,

156 ; 6 Am. Rep. 210.

Tlie lien is good for charges paid on the goods to other connecting car-

riers from whom they were received. Briggs v. Boston, 8fc. R. Co., 6 Allen

Massachusetts, 246 ; Bissel v. Price, 16 Illinois, 408 ; Bowman v. Hilton, 11

Ohio, 303. But not where the owner did not consent to the carriage by the

claimant. Stevens v. Boston §' W: Railroad, 8 Gray (^Massachusetts), 262.

No lien arises on account of the consignee's neglect to take the goods.

Crornmelin v. N. Y. cV H R. Co., 4 Keyes (New York), 90.

No lien arises where it is otherwise provided in effect by contract, as

v.here a time is fixed for payment of the freight subsequent or without refer-

ence to delivery. Pinney v. Wells, 10 Connecticut, 103 ; Chandler v. Belden,

18 Johnson (New York), 1.57; 9 Am. Dec. 193.

No lien can be acquired as against the national government. Dufolt v.

Gorman, 1 Miimesota, 301.

No li(>n can be enforced for more than the amount of the carrier's charges

when agreed upon beforehand, although the goods prove to be of greater

value than he supposed. Baldwin v. Liverpool, Sfc. S. Co., 74 N. Y. 125 ; 30

Am. Rep. 277.
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If the consignee accepts the goods short of the destination a lien pro rata

attaches. Lorent v. Keitlrinr/, 1 Nott. & ]\IcCord (S. Carolina), 1-V2 ; Hunt v.

Haskell, 24 Maine, 339 ; 41 Am. Dec. 387.

The lien is lost by surrender of possession, voluntarily or through neg-

ligence. Norfolk S. JL Co. v. Barnes, 104 Xorth Carolina, 25; 5 Lawyers'

Keiiorts Annotated, 611 ; Hale v. Barrett, 26 Illinois, 195; 79 Am. Dec. 367;

Boggft V. Martin, 13 B. jNIonroe (Kentucky), 239. Even though it is mutually

agreed that the lien shall continue. McFarland v. W/teeler, 26 Wendell (New

York), 467.

And so when the carrier refuses to deliver on the ground tliat the goods

are not in his possession. Adams Express Co. v. Harris, 120 Indiana, 73; 16

Am. St. Hep. 315; 7 Lawyers' Reports Annotated, 214. Or puts his right to

hold them on some other gi'ound. Ererett v. Coffin, 6 Wendell (New York),

603; 22 Am. Dec. 551.

And so, in the absence of special contract, where the goods are destroyed

before the carriage is completed. Aeiv York Cent., Sfc. R. Co. v. Standard Oil

Co., 87 New I'ork, 486; Barker v. Schooner, 1 JVIackey (District of Columbia),

24 ; 47 Am. Kep. 234. And so where by delay the consignee is injured to an

amount equal to the freight. D;jer v. Grand Trunk Ry. Co., 42 Vermont,

441; 1 Am. Hep. 350; Peebles v. Boston, ^r. R. Co., 112 Massachusetts, 498;

///// v. Leadhetler, 42 Maine, 572 ; Bartram v. McKee, 1 Watts (Pennsylvania),

39. But not in case of injury by inevitable accident. Lee v. Salter, Lalor,

Supplement (New York), 163. If the carrier pays for the loss of the goods

he may deduct freight. Hammond v. McCLures, 1 Bay (So. Cai'olina), 101.

The lien is not lost when the goods are seized by judicial process. New-

Jtall V. Vargas, 15 Maine, 314; 33 Am. Dec. 617.

Nor by delivery on fraudulent promise of tlie consignee to pay the freight.

Bigelow V. Heaton, 6 Hill (New York), 43.

The lien is not lost by properly warehousing the goods, even in his own
name. Gregg v. Illinois Cent. R. Co., 147 Illinois, 550; 37 Am. St. Rep. 238

;

Western Trans. Co. v. Barber, 56 New York, 544 ; Bickford v. Metropolitan S.

Co., 109 Massachusetts, 151 ; Brittan v. Bamabij, 21 Howard (U. S. Supr. Ct.)

527.

The carrier may not sell the goods to enforce his lien, he must resort to

equity. Briggs v. Boston, ^c. R. Co., Allen (Massachusetts), 246 ; 83 Am.
Dec. 626 ; Moore's Exr. v. J'atterson, 28 Pennsylvania State, 505. Such a sale

is a conversion.

The lien is assignable. Everett v. Coffin, 6 Wendell (New York), 003; 22

Am. Dec. 551. But it does not pass with a wrongful sale or pledge of the

goods. Everett v. Saltus, 15 Wendell (New York), 474.
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Section IT. — Special Limitations to Liability.

No. 6. — PEEK V. NOETH STAFFORDSHIRE RAILWAY
COMPANY.

(H. L. 18G3.)

No. 7. — RICHARDSON v. NORTH-EASTERN RAILWAY
COMPANY.

(1872.)

EULE.

A COMMON carrier, in order to avoid liability (otherwise

than by the act of God or the Queen's enemies) for loss

of or damage to the goods committed to him must show

that his liability is limited by Statute, or by a lawful

special contract, or that the loss or damage arises from

inherent vice in or natural deterioration of the object

carried, or from negligence on the part of the bailor.

[* 473] * Peek v. North Staffordshire Railway Company.

10 II. L. C. 47.3-588 (s. c. 32 L. .J. Q. B. 241 ; 8 L. T. 768; 11 W. R. 1023).

Carrier ^ Liahilif//. — liailirai/ Companies.— " Conditions.'^— " Special Contract.'"

All parts of the Ttli section of the " Railway and Trattic Act 1854" must
be read together, and tlierefore the " Conditions " there .sj^oken of as capable

of being imposed by railway companies in limitation of their liability as

common carriers must not only be, in the opinion of a Court or Judge,

just and reasonable, but must also be embodied in a Special Contract in

writing, signed by the owner or sender of the goods.

The owner of some marble chimney-pieces desired to send them to London,
^lessages and notes passed between him and the agent of a railway compatiy

on the subject of the terms on which they were to be carried. The agent

stated, as a Condition, that the company would not be responsilile for damage
to goods sent by the railway, unless their value was declared and they were
insured, the rate of insurance being fixed at 10 per cent on the declared

value. After some delay the agent received a note requesting that the

marbles might be forthwith .sent to London "not insured;" they were sent,

and suffered damage :
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Held (Diss. Lord Chklmsford), that the Condition thus sought to be

imposed by the company was not just and reasonable; that there was not

any special contract signed by the parties within the meaning of 17 & IS

Vict. c. 31, s. 7 ; that the note could not be connected with the other com-

munications so as to constitute the required contract ; that the words " not

insured " could not be made the subject of explanation by parol evidence
;

and that they left the rights and lialjilities of the parties as at common law.

* The deelaratiuii in this case stated that the defendants [* 474]

being common carriers for hire, the plaintiff" delivered to

them as such common carriers three marble chimney-pieces to be

carried from Stoke-upon-Trent to London, and that the defendants,

so negligently carried the same that they were greatly damaged.

There were several pleas, of which the 4th and 5th alone require

now to be noticed.

4th plea. That the goods in the declaration mentioned were

delivered and received by the defendants, to be carried after the

passing of the Eailway and Canal Traffic Act, 1854,^ and under

and subject to a certain special contract in that behalf, signed by

one George Whittingham, for and on account of one Charles

Meigh, who was the person delivering * the said goods [*473J
to the defendants for carriage ; whereby it was agreed

that the defendants should not be responsible for the loss of, or

injury to, marbles, unless declared and insured according to their

value. And tliat the goods in the declaration mentioned were

marbles, and that the same were not, nor was any part of the same

1 17 & 18 Vict. c. ."1. The sections on

which the case turns ate as follows: —
Section 7. " Every such company as

aforesaid shall be liable for the loss of,

or for any injury clone to any hor.ses, cat-

tle, or other animals, or to any articles,

goods, or tilings, in the receiving, forward-

ing, or delivering thereof, occasioned by

tlie neglect or default of such company or

its servants, nothwithstanding any notice,

(•(jndition, or declaration made and given

by sui-h company contrary thereto, or in

anywise limiting such liability, every such

notice, condition or declaration i)eing here-

by declared to be null and voi(L Provided

always, that nothing herein contained

shall be construed to prevent the said

compiuiies from making such cOTiditioiis

with respect to the receiving, forwarding

and delivering of any of the said animals,

articles, goods, or things, as shall be ad-

judged by the Court or Judge before

whom any question relating thereto shall

be tried, to be just and reasonable. . . .

Provided also, that no special contract be-

tween such company and any other parties

respecting the receiving, forwarding, or

delivei'ing of any animals, articles, goods

or things as aforesaid shall l)e I)inding

upon or affect any such party, unless the

same be signed by him, or by the person

delivering such animals, articles, goods,

or things respectively for carriage: Pro-

vided also, that nothing herein container!

shall alter or affect the rights, privileges

or lialiiliti(!s of any such company under

tlie said Act of tlie 11 Geo. IV., and 1

Will. IV^ e. G8, with respect to articles

of the description mcntiimed in tlu; said

Act."
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declared or insured by the plaintiff, in the manner provided by

the said agreement.

5tli plea. That the said goods were delivered and received after

the passing of the said Act, under and subject to a certain just

and reasonable condition made by the defendants, and assented to

by the plaintiff, with respect to the receiving, forwarding, and

delivering the said goods : that is to say, that tbe defendants

should not, nor would be responsible for the loss or injury to

marbles, unless declared and insured according to their value.

Issue was taken on these pleas.

The case came on for trial before Mr. Justice Erle, at the Lon-

don sittings, after Hilary Term, 1858, when the following evidence

was given :
—

The plaintiff in July, 1857, was the owner of three marble man-

tel-pieces, then in Staffordshire ; a Mr. Meigh, of Hanley in that

county, had instructions from him to forward the same to London

on his behalf by the defendants' railway. TJie defendants had a

station at Stoke-upon-Trent, in Staffordshire, and Mr. Meigh was

in the habit of delivering sfoods to the defendants at that station

to be carried to London. On the 30th of June and the 20th of

July, 1857, printed notices were delivered by the defendants to

Mr. Meigh, which commenced as follows: "The North Stafford-

shire Kailway Company hereby give notice, that they will receive,

forward, and deliver goods solely subject to the conditions here-

under stated."

[* 476] * Among the conditions so referred to was the following,

printed on the same paper :
—

" That the company shall not be responsible for the loss of, or

injury to any marbles, musical instruments, toys, or other articles

which, from their brittleness, fragility, delicacy, or liability to

ignition, are more than ordinarily hazardous, vmless declared and

insured according to their value."

In July, 1857, Mr. Meigh gave directions to a carter of the de-

fendants to call for the marble chimney-pieces which were then at

Mr. Meigh's house, at Sheton, in Stafibrdshire, and to convey them

to the defendants' station at Stoke ; and at the same time he desired

the carter to inquire at the station what the insurance would be.

The carter fetched the chimney-pieces, and they were placed in

the defendants' warehouse at Stoke ; he also inquired of Mr. Corden,

the defendants' head clerk at Stoke, what would be the insurance
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of the goods, and was told by him he did not know, unless the

value- of them was stated ; and the carter communicated this on

the following day to Mr. Meigh.

A day or two afterwards Mr. Corden wrote and sent to Mr.

Meigh, referring to the marbles which had been sent, and the

message delivered by the carter, and stating that the amount of

insurance depended on the value of the marbles, and requesting

to know for what amount they were to be insured. No answer

was sent to this note.

Further correspondence took place as to the rate of insur-

ance.

On the 28th July Mr. Whittingham, on behalf of Mr. [477]

Meigh, called at the Stoke station and saw Mr. Corden, and

inquired why the chimney-pieces had not been forwarded to London.

Mr. Corden said that Mr. Meigh was perfectly well aware why
they had not been forwarded ; that he had desired they should be

insured, and at the same time he did not declare the value ; that

Mr. Meigh had been repeatedly waited upon and asked to declare

the value, and that he did not do so. Mr. Whittingham said tlie

marble was much wanted, and asked Mr. Corden to forward it.

Mr. Corden said he could not do so unless he had written instruc-

tions from Mr. Meigh as to whether they should forward

it at Mr. Meigh's risk, * or at the risk of the company, [* 478]

insured, or uninsured. That if the marble was forwarded

at the uninsured rate, the company's charge would be £2 ISs. a

ton ; but that if Mr. Meigh chose to have it insured, it would be

10 per cent, on the declared value in addition. Mr. Whittingham

said he would see into the matter. On the 1st of August, Mr.

Corden received the following note, signed by Mr. Whittingham, on

behalf of Mr. Meigh :
—

" Please to forward the three cases of marble, not insured, as

directed, to W. Peek, Esq., to be called for at Camden Goods Station,

London."

On the same evening the goods were sent off by the defendants,

and invoiced to Mr. Meigh, at the rate of £2 15s. per ton, the

uninsured rate. They arrived at the Camden Goods Station on

the 2nd of August.

* On the 8th of August, the plaintiff sent for the chimney- [* 470]

pieces (which were proved to be of the value of £70 each),

when it was found that they had received damage from wet, and
vol.. V. — in
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that rust from the nails of the packages had soaked through the

cases and discokiured the marble. The damage was stated to

amount to £52.

At the trial the learned Judge directed a verdict to be entered

for the defendants on the 4th and 5th pleas, but reserved leave to

the plaintiff to move to enter the verdict for the plaintiff' for £52,

in case the Court should be of opinion that this direction was

incorrect in point of law.

In Easter Term a rale for this purpose was obtained.

Cause was shown in Trinity Term before Lord Campbell,

[*480] Mr. Justice Coleridge, Mr. Justice Erle, and Mr. * Justice

Crompton. Mr. Justice Colepjdge retired from the Bench

before judgment was delivered. The rule was made absolute, Mr.

Justice Erle dissenting. EI. Bl. & El. 958; 5 El. & Bl. 958; 27'

L. J. Q. B. 465.

The decision of the Court of Queen's Bench was, on appeal,

reversed in the Exchequer Chamber, El. Bl. & El. 986 ; 5 El. & Bl.

989 ; 29 L. J. Q. B. 97, by Lord Chief Baron Pollock, Mr. Baron

Martin, Mr. Justice Willes, Mr. Baron Watson, and Mr. Baron

Channell, Mr. Justice Williams expressing his opinion that it

ought to be affirmed.

This appeal was then brought.

Gordon Allan and Henry James, for the appellant. They cited:

W>/ld V. Pidcford, 8 M. & W. 44.3, 10 L. J. Ex. 342 ; Shaw v. York

ami North Midland Railvjaij Company, 13 Q. B. 347, 18 L.J. Q. B.

181 ; Carr v. Lancashire and Yorkshire Railway Company,! Exch.

707, 21 L. J. Ex. 261 ; Walker v. North Midland Railway Company,

2 El. & Bl. 750, 23 L J. Q. B. 73 ; Simons v. Great Western Rail-

way Company, 18 C. B. 805, 26 L. J. C. P. 25 ; London and North-

Western Railway Company v. Dunham, 18 C. B. 829, 26 L. J.

C. P. 25; M'Manus v. Lancashire and. Yorkshire Railway Company,

4 H. & N. 327, 28 L. J. Ex. 353; McCance v. Lo7idon and North-

western Railway Company, 7 H. & N. 477, 31 L. J. Ex. 65 ; Harri-

son v. London and Brighton Railway Company, 2 B. & S. 122, 152,

29 L. J. Q. B. 209 ; Leronx v. Brown, 12 C. B. 801 ; Smith v. Neale,

2 C. B. 67; Boydell v. Drummond, 11 East, 142, 2 Camp. 157, 10

R. R. 450 ; Kenworthy v. Schofield, 2 B. & C. 945 ; Hindc v. White-

house, 7 East, 558, 3 Smith, 528, 8 R E. 676 ; Holmes v. Mitchell

7 C. B. (N. S.) 361, 28 L. J. C. P. 32.

[485] Phipson and Quain, for defendants in error. They cited:



E. C. VOL. v.] SFX'T. II. — SPECIAL LLMITATIONS TO LIABILITY. 291

No. 6. — Peek v. North Staffordshire Ry. Co., 10 H. L. C. 485-491.

Nicholson v. Great Western Railivay Companij, 5 C. B. (N. S.) 366

;

Beal V. South Devon Railway Company, 5 H. & N. 875, 29 L. J. Q.

B. 441; Morse v. Slue, p. 244, ante; Riley v. Home, 5 Bing. 217;

Hutchinson v. RowJcer, 5 M. & W. 535 ; Gahay v. Lloyd, 3 B. & C. 793
;

Goldsliede v. Swan, 1 Exch. 154, 16 L. J. Ex. 284; Bainhrldge v.

Wade, 16 Q. B. 89, 20 L. J. Q. B. 7 ; Doe v. Hiscocks, 5 M. & W. 363,

9 L. J. Ex. 27, 2 E. C. 718 ; Macdonald v. Lonyhottom, 1 E. & E. 977,

987, 28 L. J. Q. B. 293.

Gordon Allan replied. [490]

The following questions were ordered to be put to the

Judges :
—

First, Is the condition that the company should not be re-

sponsible for injury to the goods (that is, the marbles),

* unless the same were declared and insured according [*491]

to their value, a just and reasonable condition within the

true intent and meaning of the 17 & 18 Vict. c. 31, § 7?

Secondly, Is the plaintiif entitled to have the verdict entered for

him upon the fourth plea ?

Thirdly, Is the plaintiff entitled to have the verdict entered for

him upon the fifth plea?

Opinions upon these questions were delivered by Blackburn, J.,

WiLLEs, J., Crompton, J., Martix, B., Williams, J., Pollock, C. B.,

and CocKBURN, C. J., of which it may suffice — as an opinion elabora-

tely reasoned and illustrated by authorities and the effect of which

was adopted by the majority of the Lords — to set out the opinion of

:

Mr. Justice Blackburn. My Lords, the answers to be given to

the questions put by your Lordships, in my opinion, to a great

extent depend upon the true construction of the 7th section of the

Eailvvay and Canal Traffic Act, 1854 (17 & 18 Vict. c. 31).

That enactment affects the whole of the very extensive traffic

carried on the railways and canals of tlie United Kingdom. Ques-

tions upon it daily arise. In general the sums in dispute are so

small that the question is determined in the County Courts, not

subject to appeal, further than to one of the Superior Courts. But

there have been already four cases originating in the Superior

Courts, and brought in error into the Exchequer Chamber. These

four cases are, M'Manus v. Lancashire and Yorkshire Railway

Company, 4 H. & N. 327, decided by the Exchequer Chamber in

1859 ; Peek v. North Staffordshire Railway Company, El. Bl. & El.

'958, 986, decided by the Exchequer Chamber in 1860, and now



292 CAERIER.

No. 6. — Peek v. North StaffordsMre Ry. Co., 10 H. L. C. 491-493.

before your Lordsliips; Harrison v. London and Brighton Raihvay
Company, 2 B. & S. 122, 152, decided by the Exchequer Chamber
in February, 1862 ; and Beal v. South Devon Eailway Company,

5 H. & N. 875 ; which has been argued in the Court of Exchequer

Chamber, but on which no judgment has yet been delivered

[* 492] by that Court. * The result of these cases has been to

show that there exists a great diversity of opinion amongst

the Judges as to what is the effect of the enactment ; so great that

the law cannot be considered as settled.

This is the first time in which any question upon the subject

has come before this, the ultimate Court of Appeal ; and as your

Lordships' 'decision, so far as it shall extend, will conclusively fix

the law, unless and until the Legislature again intervenes, the

importance of the present case is very great, although the sum in

dispute is not large.

The Eailway and Canal Traffic Act, 1854, was passed in con-

sequence of disputes between the companies and their customers,

which had led to much litigation, resulting in a series of decisions

fixing the law in such a manner that the Legislature thought fit to

intervene.

In Heijdo)is case, 3 Co. Eep. 7 h, Lord Coke says, that it was
resolved, "that for the sure and true interpretation of all statutes

in general (be they penal or beneficial, restrictive or enlarging of

the common law), four things are to be discerned and considered:

1st, What was the common law before the making of the Act?
2d, What was the mischief and defect for which the common law

did not provide ? 3d, What remedy the Parliament hath resolved

and appointed to cure the disease of the Commonwealth ? And,

4th, The true reason of the remedy. And then the office of all the

Judges is always to make such construction as shall suppress the

mischief and advance the remedy." Independently of the high

authority of Lord Cokk, I tliink there is much reason in this; and,

in conformity with the spirit of those resolutions, I shall pro-

ceed to examine what was the state of the law just before

[*493] *the 10th of July, 1854, on which day the Railway and

Canal Traffic Act received the Eoyal Assent.

At the common law, a carrier wlio received goods as such was

responsible for every injury occasioned to them by any means, ex-

cept the act of God or of the Queen's enemies. He was also bound

to receive goods tendered to him for carriage, and was liable to an
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action if he refused to receive them without reasonable excuse

;

and such an action may still he maintained. Crouch v. London

and North- Western Rdiltcay Company, 14 C. B. 255 ; S. C. 23 L. J.

C. P. 73. But many years ago a practice began by which carriers

sought to restrict their liability by giving notice that they would

not be answerable for loss, except on conditions limiting the extent

of their common law liability as carriers. The effect of such a

notice is discussed in Gibbon v. Poynton, 4 Burr. 2299, decided in

1769. It is apparent from that case that the practice was not

then new, though I cannot find when it first arose. After 1769,

and before the 23rd of July, 1830, when the first Carriers' Act (11

Geo. IV. & 1 Will. IV. c. 68), received the Eoyal Assent, the cases

on carriers' notices are very numerous.

Mr. Justice Story, in his Commentaries on the Law of Bailments,

section 549 (published in 1832, after the Carriers' Act, but in

America, where that xict had no effect), states, as I think, accu-

rately, what was the effect of the decisions up to that time. " It

was," says he, " formerly a question of much doubt how far com-

mon carriers on land could l)y contract limit their responsibilit}',

upon the ground that, exercising a public employment, they are

bound to carry for a reasonable compensation, and had no right to

change their common law rights and duties. And it was said that,

like innkeepers, they were bound to receive and accommo-

da'"e all persons, as far as they * may, and could not insist [* 494]

upon special and qualified terms. The right, however, of

making such qualified acceptances by common carriers seems to

have been asserted in early times. Lord Coke declared it in a note

to SoutJicofe's case (4 Co. Eep. 83 b), and it was admitted in Morse

v. ,Slue. It is now recognized and settled beyond any reasonable

doubt." So far the passage is cited and adopted in the judgment

of the Court of Common Pleas in Austin v. Manchester, &c. Bail-

way Compayriy, 10 C. B. 454, 21 L. J. C. P. 179, a case decided in

1852, to which I shall hereafter have to call attention ; and, so far,

I think this, according to the decisions subsequent to 1832, still

remained law in 1854, when tlie Eailway and Canal Traffic Act

was pass(?d. But ]\Ir. Justice Story procec<ls to say :
" Still, how-

ever, it is to be understood that common carriers cannot by any

special agreement exempt tlieinselves from all responsibility, so as

to evade altogether the salutary policy of the common law. They
cannot, therefore, by a special notice, exempt themselves from nil
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responsibility in cases of gross negligence and fraud, or, by demand-

ing an exorbitant price, compel the owner of the goods to yield to

unjust and oppressive limitations of their rights. And the carrier

will be equally liable in case of the fraud or misconduct of his

servants, as he would be in case of his own personal fraud or

misconduct."

In my opinion, the weight of authority was in 18.32 in favour of

this view of the law ; but the cases decided in our Courts between

1832 and 1854 established that this was not law, and that a carriei

might by a special notice make a contract limiting his respon-

sibility even in tlie cases here mentioned, of gross negligence, mis-

conduct, or fraud on the part of his servants ; and, as it seems to

me, the reason why the Legislature intervened in the Eail-

[*495] way * and Canal Traflic Act, 1854, was because it thought

that the companies took advantage of those decisions (in

Story's language), " to evade altogether the salutary policy of the

common law." Such is my opinion ; but to maintain it, I must

examine the cases in more detail.

Before doing so, however, I must observe that Story's expressions

are, that the carriers might by " contract " or by " special agree-

ment " limit their liability,— expressions showing, I think, that

his idea was, that conditions in a notice operated by way of agree-

ment or contract.

Mr. Justice Eele, in his judgment, dissenting from that of the

majority of the Judges of the Exchequer Chamber in M'Manus v.

Lancashire and Yorkshire Baihvay Company, contends at some

length that this is a mistake, and tliat conditions operate as restric-

tions on the public profession of the carrier, and not as parts of a

contract. Before the Carriers' Act (11 Geo. IV. & 1 Will. IV. c. 68),

this might have been plausibly contended, but if it had been so,

as it seems to me, it would have followed that it was not necessary

to show that the notice was brought home to the individual cus-

tomer; for if the carrier was exempted from the common-law

liability on the ground that his public profession was only to be a

carrier subject to conditions imposing a restricted liability, no one

could have a right to charge him as a carrier with general liability,

unless it could be shown that the carrier had so acted towards the

individual suing him as to induce that individual to employ him on

the supposition that he was a carrier professing unlimited liability.

Under such circumstances, the carrier would be precluded, as against
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that particular individual, from setting up the conditions. In im

other way, as far as I can see, could he be charged on this supposi-

tion, merely because the customer was not informed of

the restriction. But in * Kerr v. Willan, 6 M. & S. 150, [* 49G]

1 Starkie, 53, 18 E. E. 337, decided in 1817, and I think in

all the subsequent cases, it was held that the notice, to be efiectual,

must be brought home to the particular customer ; which, in my
opinion, shows that the condition operated entirely by way of con-

tract, and not by way of restriction on the public profession. So

(Completely was the necessity of bringing the notice home to the

particular party established, that Mr. Smith in the first edition of

his Leading Cases (which was published in 1837) says, " If this

notice was not communicated to the employer, it w^as of course

ineffectual." And this expression of the self-evident nature of thf^.

proposition has been allow^ed to stand in all the editions of his

work, without remark or qualification by any of his very learned

editors, ilr. Smith proceeds to add, " But if it could be brought

home to his knowledge, it was looked upon as incorporated into

his agreement with the carrier, and he became bound by the con-

tents." That very learned gentleman evidently considered that at

the time when he wrote (1837) it had become settled that the

notice operated as a special contract with those to wdiom it was

brought home, and not as a public condition limiting the profession

of the carrier.

However much this might have been open to question before

the first Carriers' Act (11 Geo. IV. cfe 1 Will. IV. c. 68), it seems to

me, with all deference to those who hold the opposite opinion, to

be incontrovertible after that Act. By that Act, after (iivin<T, liv

the first three sections, effect to public notices restricting the lia-

bility of carriers as to certain articles, it is by the 4th section

provided that from and after the 1st of September, 1830,

"no public notice or declaration heretofore made, or *here- [* 497]

after to be made, shall be deemed or construed to limit or

in anywise affect the liability at common law" of any carrier; but

every such carrier shall, except as to goods brouglit within that Act,

be liable as at the common law, "any public notic:^ or declaration

by them made and given contrary thereto or in anywise limiting

such liability notwithstanding." By section 6, it is provided that

nothing in that Act should " affect any special contract between

such carrier" and any othci' j^avf-cs forth" convo\ii;i("^ of "onds
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and merchandise. It certainly seems to me that, whatever might

have been the case before this enactment, it is clearly enacted that

no condition shall in fnture operate merely as being a public con-

dition or public declaration, and that, to be effectual at all, it

must be incorporated in a special contract.

In JV'1/ld V. Fickford, decided in 1841, the question before the

Court arose on demurrer. Tfie first count was agiiinst the defend-

ants for a breach of duty as carriers in not taking proper care of

maps, which they had received to be carried. The second count

was in trover. To the first count was a plea that, " at the time of

the delivery to the defendants of the maps, they gave notice to the

plaintiffs, and the plaintiffs had notice that the defendants would

not be responsible for loss or damage done " (inter alia) " to maps,

unless insured and paid for at the time of the delivery to the de-

fendants ; and that the defendants accepted the maps under the

terms and conditions of the notice and no others, as the plaintiffs

at the time knew ; and that they were not paid for or insured."

There was a similar plea to the count in trover, averring

[* 49S] that the conversion was a loss by a mis-delivery * through

mistake and inadvertence. To these pleas was a demurrer.

The judgment was delivered by Mr. Baron Parke, after some

time had been taken to consider ; and it has, I believe, always

been considered as one of great autliority. The Court, after- first

stating the argument of counsel, that fraud was not alleged at

all and that a special contract was at all events not sufficiently

alleged, said, "We agree that if the notice furnishes a defence, it

must be either on the ground of fraud, or of a limitation of liabil-

ity by contract, which limitation it is competent for a carrier to

make, because being entitled by common law to insist on the full

price being paid beforehand, he may, if such price be not paid,

refuse to carry them upon the terms imposed by the common law,

and insist upon liis own, and if the proprietor of tlie goods still

cliooses that tlicy should l)e carried, it must be on those terms.

And probably the effect of such a contract would be only to ex-

clude certain losses, leaving the carrier liable as upon the custom

of England for the remainder. It seems to us, however, that in

the present case there is a sufticient allegation of such a special

contract." The judgment then proceeds to support the plea to the

first count.

This seems to me to sliow ^evy strongly that (independently



i;. C. VOL. v.] SECT. II. — SPF.CIAL LIMITATIONS TO LIABILITY. 297

No. 6.— Peek v. North Staffordshire Ry. Co., 10 H. L. C. 498-500.

of the statute 11 Geo. IV. & 1 Will. IV. c. 68, which was not referred

to in Wijld V. Picljord) a condition or declaration was consid-

ered to operate only as being incorporated in a special contract.

The judgment, however, was that the plea to the count in trover

was bad. This was on tiie ground tliat, on the weight of author-

ity, a notice in the terms stated in the plea, viz., that the carriers

" would not be responsible for loss or damage done to

goods " unless insured, did not make * the carrier irre- [* 499]

sponsible for every loss, but only for such as occurred

without negligence, whether gross or ordinary, and the inadvertent

misdelivery admitted on the plea might be even grossly negligent

though inadvertent. This was in conformity with the latter part

of the section from Story on Bailments, which I have already

cited
;
{ante, p. 293) but it differs from him in this, that Story

seems to me to consider tliat a condition so expressed as to mani-

fest an intention to exempt the carrier from liability for gross neg-

ligence was void in law, whilst the judgment in Wyld v. Pickfurd.

seems to me to proceed on the ground that the authorities bound

the Court to put a construction on the terms of the notice, that

the carrier " would not be responsible for loss or damage," making

them mean, would not be responsible for loss or damage unless

caused by negligence. This certainly seems to me not the natural

meaning of the words, or the sense in which they would be under-

stood, either by a carrier or his customer ; and though the weight

of authority might, at the time when Wjjld v. Pickford was decided,

compel one of the Courts below to put this forced meaning on the

words, I think your Lordships would hardly even then have con-

sidered yourselves bound to do so.

But in the subsequent case of Hinton v. Dihhen, 2 Q. B. 646, 11

L. J. Q. B. 113, in 1842, this matter had to be considered. There

the action was against a carrier for the negligent loss of silk above

the value of £10. The plea set up the Carriers' Act by which the

carriers are " not to be liable for the loss of or injury to " {later

alia) silk, unless the value be declared and insured.

The replication was, that the loss was occasioned by gross

negligence of the carrier. The words in the Carriers'

* Act are the same as those in the plea in Wijldx. Pickford. [* 500]

On the demurrer in Hintoii v. IJlhhoi, the question raised

was whether those words were to be construed as containing an

implied exception of gross negligence. The decision of the ('ouit
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was that the words were, in the Carriers' Act, to be miJerstood

ill tlieir natural sense as exempting the carriers from liability

arising from negligence as well as from accident.

This decision has always been acquiesced in. I am not aware

of any case in which a Court has subsequently put a construction

upon those words when used in a notice ; but it certainly seems

to me very undesirable that a different effect should be given to

such words, when used by a carrier, from that which is given to

them if used by the Legislature, or by an ordinary person.

It was about the time of the decison of Hintoii v. Dtbhen that

railways came into general use, and began to supersede all other

modes of conveyance. The companies became in the habit of

imposing conditions on their customers intended to restrict, and

in some cases entirely to remove, their liability to an extent many
persons thought unreasonable The validity of such restrictions

was questioned in various actions, and the series of decisions

arose which resulted in settling the law in such a manner as to

cause the Legislature to intervene by the Railway and Canal

Traffic Act, 1854.

The first case was that of Shaiv v. York and North. Midland

Railway Company, decided in 1849. There the declaration w\as

against the defendants, as carriers of horses. There was a plea of

not guilty, and a traverse of the allegation that the horses were

received to be safely and securely carried. It appeared

[*501J upon the trial that when * the horses were received by

the defendants, a ticket was given to the plaintiff con-

taining this memorandum :
" N. B. This ticket is issued subject

to the owners undertaking all risks of conveyance whatsoever, as

the company will not be responsible for any injury or damage,

howsoever caused, occurring to horses or carriages while travelling,

or in loading or unloading." It appeared that the injury to the

horse in that case, which caused its death, was occasioned by a

defect in one of the horse-boxes in which the plaintiff's horses

were placed, and wliich defect was pointed out t(j the de-

fendants' servants, who tried, Init unsuccessfully, to cui'e it.

Baron Alderson, before whom the cause was tried, was of opinion

that the special notice did not exempt the defendants from the

obligation to use ordinary care ; and also, on the authority of

Lijon V. Mdls, p. 266, ante, 5 East, 428, 1 Smith, 478, 7 R E. 726,

that a contract in the terms of the memorandum was subject to an



K. C. VOL. v.] SIX'T. II. SPECIAL LIMITATIONS TO LIABILITY. 299

No. 6. —Peek v. North Staffordshire Ry. Co., 10 H. L. C. 501, 602.

implied exception of injury arising from tlie insufficiency of the

carriage provided by the defendants ; and he directed a verdict for

the plaintifi'. I'lie Court of Queen's Bench, however, granted a

new trial on the ground of misdirection ; Lord Denman, in deliver-

ing the judgment, saying, " It appears to us to be clear that the

terms contained in the ticket given to the plaintiff' at the time the

horses were received, formed part of the contract for the carriage

of the horses between the plaintiff" and the defendants, and that

the allegation in the declaration that the defendants received the

horses to be safely and securely carried by them, which would

throw the risks of conveyance upon the defendants, is disproved

by the memorandum at the foot of the ticket ; and the alleged

duty of the defendants safely and securely to convey and

carry the horses, would not arise * upon such a contract. [* 502]

It may be that, notwithstanding the terms of the contract,

the plaintiff might have alleged that it was the duty of the defend-

ants to have furnished proper and sufMcient carriages, and that the

loss happened from a breach of that duty ; but the plaintiff has

not so declared ; but has alleged a duty which does not arise upon

the contract as it appeared in evidence."

The next case was that of Austin v. The Maiichestcr, Sheffldd

and Lincolnshire Eailw(ti/ Compaiii/, lu Q. B. 600, 20 L. J. Q. B.

440, in 1851. The declaration stated that the defendants " re-

ceived the plaintiff"s horses to be carried for reward," from New
Holland to Shoreditch ; and then alleged a case of gross negligence

against the defendants' servants. There was a plea traversing the

allegation that the horses w^ere received as alleoed. On the trial

it appeared that the horses were received under a ticket signed by

the plaintiff', by which the proprietor of the horses took n|^)on him-

self all risks of conveyance. The Court of Queen's Bench held

that the plea was proved, and was good. This case, like the

former, was decided on the form of tlie declaration, but it went far

to show that in the opinion of the Court of Queen's Bench no good

declaration could have been proved. The same plaintiff brought

another action subsequently, in the Court of Common Pleas, wliicli

I shall notice presently.

The next case in order'of date was Chippcnd'ile v. The Lanca-

shire and Yorhshire Bailway Company, 21 L. -I. i}. V>. 22, decided

in November, 1851. Tlint was an a])peal from the County Court,

which, as the law {\w\\ was. was licanl licforc two Judges onlv, CoLE-
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KIDGE, J. and Ekle, J. In that case it was held, in spite

r* 503] of an able argument by the * late Mr. Cowling, that the

condition in the Lancashire and Yorkshire ticket protected

tliem from being liable for any injury,even if caused by a defect in

the carriages. This, being a case in the County Court, was decided

without reference to any forms of pleadings.

The next case was that of Austin v. The 3IancJicster, Shpffield

and Lincolnshire Raihvay Coinpany, decided in 1852. There the

declaration (stating tliat there was a ticket and its effect), averred

gross and culpable negligence in the defendants' servants. These

averments were proved at the trial : but the Court of Common
Pleas arrested the judgment. The elaborate judgment delivered by

Mr. Justice Cresswell puts it on the ground that the question

depended upon the nature of the contract entered into between the

parties in the case, and that the contract contained in the ticket

in that case, which exempted the defendants from responsibility

for damage, however caused, did protect them from responsibility

for the loss in that case, arising from the neglect of the defendants'

servants on the journey, "whether," says the judgment, "it was

called negligence merely, or gross negligence, or culpable negli-

gence, or whatever epithet might be applied to it, it was within

the exemption."

The next case was that of Carr v. The Lancaster and Yorkshire

Railway Company, decided in May, 1852. There the declaration

stated that the defendants had received a horse to be carried for

hire in a horse-box on their railway, subject to the conditions in a

notice at tlie foot of a ticket for the conveyance of the horse,

in these words :
" This ticket is issued, subject to the owner's

undertaking all risks of conveyance whatsoever, as the

r* 504] * company will not be responsible for any injury or dam-
age (howsoever caused) occurring to live stock of any

description travelling upon the Lancashire and Yorkshire Railway,

or in their vehicles." The declaration then proceeded to allege

tliat whilst the horse was in the custody of the defendants, and

through the improper conduct and gross negligence, and from

want of proper care on the part of the defendants, the horse-box

was propelled on the railway against certain trucks, and the horse

thereby killed. Tiie jury bmud as a fact that the accident was

occasioned by the gross negligence of the defendants, and this

finding was not complained of. Nevertheless, the judgment was

arrested.
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This was certainly a very strong case. The gross negligence of

the defendants occasioning a collision by which a horse was killed,

would have afforded a cause of action to the owner of that horse,

if he had been a stranger whose horse was casually there, or even

if he had been, as in Davies v. Maun, 10 M. & W. 546, 12 L. J.

Exch. 10, a wrong-doer, unless by reasonable skill and diligence

on his part he could have avoided the consequence of the gross

negligence of the defendants. Yet the Court of Exchequer held,

and I think rightly held, that this was a special contract by which

the plaintiff had taken upon himself all risk, and agreed that the

company should not be responsible for any injury or damage,

however caused; and Mr. Baron Pakke concluded his judgment

by saying, " It is not for us to fritter away the true sense and

meaning of these contracts merely with a view to make men
careful. If any inconvenience should arise from their being-

entered into, that is not a matter for our interference, but it must

be left to the Legislature, who may, if they please, put a

* stop to this mode which the carriers have adopted of [* 505]

limiting their lialnlity. We are bound to construe the words

used, according to their proper meaning, and according to the true

meaning and intention of the parties as here expressed. I am of

of opinion that the defendants are not liable." In every word of this

I thoroughly concur. I think that such was the law at the time

this judgment was given ; and I think that the Court was bound to

act upon it. But, when we come to construe an Act of Parliament,

passed soon after this decision with a view to alter the law, and in

quire, in the spirit of the resolutions in Heydon's case, what was the

mischief and defect for which the law did not provide, and what rem-

edy the Parliament hath resolved and appointed to cure the disease

of the law, it seems to me impossible to avoid coming to the conclu-

sion that this judgment was in the contemplation of the Legislature.

One more case occurred before the passing of the Eailway and

Canal Traffic Act, 1854, to which it is necessary to call attention.

In Walker v. The York and North Midlaiid Raihmy Company,

decided in 1853, the defendants had caused notices to be per-

sonally served on a number of the tisliermen at Scarborough.

By these notices the defendants declared that they would not

carry hsh, except subject to certain conditions limiting their re-

sponsibility, and stated that the station clerks and servants of the

company had no power to alter these conditions. The fishermen
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objected much ; there was somewhat of a riot ; and the notices

were torn up. After this the plaintiff sent fisli by the railway.

There was a controversy at the trial as to whether he was one of

the persons served with the notice or not. The Judge told

[* 506] the jury that if they * thought the })laintiff' was one of

those served with tlie notice, they might infer from that

fact a special contract according to its terms ; and he advised

them to draw tliat inference from the receipt of the notice, and

the subsequent sending of the goods, unless in the interim the

plaintiff had unambiguously refused to deliver the goods on the

terms of the notice, and the defendants had acquiesced in that

refusal. The jury having found that there was a special contract,

the Court of Queen's Bench held that the direction had been right

and the verdict was not disturbed. In this case, also, I think that

the Court were right ; but there is no doubt tliat many persons

thought it hard that a special contract to abide by a notice should

be inferred from the acts of a man who supposed himself to be

protesting against it ; and tliis case also was, as I conceive, in the

contemplation of the Legislature, when passing tlie Itailway and

Canal Traffic Act, 1854

TJie Great Northern Raihvajj Convpanij v. Morville, 21 L. J. Q.

B. 319; Tlie York, Neivcnstlc and Berwick Raihcuy Com^mny v.

Crisp, 14 C. B. 527, 23 L. J. C. P. 125; Hughes y. The Great

Western Raihcay Company, 14 C. B. 637, 23 L. J. C. P. 153, and

^>lim V. The Great Northern Railway Company, 14 C. B. 647, 23

L. J. C. P. 166, are cases decided in the course of 1S52, 1853, and

1854, in which the Courts acted upon the decisions of Austin v. The

Manchester, Sheffield and Lincolnshire Raihoay Company and Carr

V. The Lancashire and, Yorkshire Railway Company. It is not nec-

essary to enter into the particulars of these cases, further than to

say that their number leaves no doubt that there was dissatisfac-

tion on the part of many persons with the existing state of the law.

Now if this be a correct statement of the authorities be-

[* 507] fore 1854 (and I am not aware that T have omitted * any-

thing), we find that by the express enactment of the

Legislature in 11 Geo. IV. & 1 Will. IV. c. 68, no public notice or

declaration could as such in any ways affect the liability of a carrier

as regarded goods in general, though special contracts might be

made as at common law ; and it had been decided that such notices

or declarations, when brought home to the customer, did operate r. ^
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being tlie basis of a special contract to carry on the conditions

contained in such notices. It had also been decided that such

conditions, when thus made part of a special contract, were bind-

ing, even when protecting the company from responsibility for ail

loss or injury, however caused. It had further been decided that

a special contract ought to be inferred from the act of a party

sending goods after the receipt of a notice, even where the party

protested against the notice. And this state of the law, it was

alleged by many persons, was taken advantage of by the railway

companies, who had a practical monopoly of the carriage of goods,

and, it was alleged, abused their advantages so as (in the language

of Story, already cited) " to evade altogether the salutary policy of

the common law."

It was under these circumstances that the Railway and Canal

Traffic Act, 1854, was passed. Tlie 7th section is in these terms

:

— [See ante, p. 287.]

The language of this section has been very severely criticised,

and I do not attempt to defend it ; for the section is very inarti-

ficially framed ; and the difference of opinion that has existed as

to its construction shows that, when looked at by itself, it is ob-

scure. But I think that when tlie previous state of the decisions is

looked to, and the language of the Statute is construed, as it ought

to be, with reference to them, the intention of the Legislature is clear.

* In Fardington v. Tlie South Wales Ilailtvay Company, [* 508J

1 H. & N. 392, 26 L. J. Ex. 105, Baron Bkamwell threw

out an opinion that a condition incorporated in a signed contract

was not within the enactment at the beginning of the 7th section.

And the same opinion has been twice strenuously maintained by

Chief Justice Erle, and I believe is entertained by others. But I

think, when it is borne in mind that the decisions which were

complained of, and which gave rise to the legislation, were all of

them on the effect of conditions contained in special contracts, and

all, except Walker v. llie North Miilland Haihuay Com2niny, on the

effect of conditions contained in signed contracts, it is impossil)]e to

suppose that the Legislature did not intend to provide for sucli cases,

— I think that those who put such a construction on the Act can

hardly l»e said, in the language of Lord Coke, in ffeydou's cr.sr, to

" make such construction as shall suppress the mischief and ad-

vance the remedy." And if we look to the words used, it seems

to me, inasmuch as conditions (as I think) could not operate



304 CARRIER.

No. 6. — Peek v. North Staffordshire Ey. Co., 10 H. L. C. 508-510.

unless contained in a special contract, and at all events, in prac-

tice, were only made operative as the basis of a special contract,

that the language of the Act by which a proviso expressed to relate

to a special contract is engrafted on an enactment in terms referring

only to conditions, though doubtless inartificial and ill expressed,

is by no means insensible. In truth it seems that the intention of

the Legislature was to correct the practical mischief supposed to

arise from the decision in Carr v. The, LancasMrc and Yorkshire

Railway Company, that any conditions made in a contract with a

railway company were binding because contained in a contract

;

but to provide that conditions, if adjudged to be reason-

[* 509] able * might still be made as heretofore ; and also, having

reference to the decision in Walker v. The York and

North Midland Hallway Company, to provide that the contract by

which the condition is made binding must be express, and signed,

and not constructive.

The true con.struction of the Act is, I think, that which is very

clearly expressed by Lord Chief Justice Jervis, in delivering the

judgment of the Common Pleas in Simons v. The Great Western,

and The London and North Western v. Dunltam, wliere he says, " The

fair meaning of the section, as it seems to me, is this : The first

branch of it declares that all notices, conditions, or declarations

made and given by the company shall be null and void, in so far

as they go to release the company from liability for loss of or

injury to goods, &c., in the receiving, forwarding, or delivering

thereof, occasioned by the neglect or default of the company or

its servants. But then it goes on to provide in the next branch

that this shall not prevent the company from making such con-

ditions which shall be adjudged by the Court or Judge before

whom any question relating thereto shall be tried to be just and

reasonable. And further, though just and reasonable, such con-

dition or special contract shall not be binding unless signed by

the person sending or delivering the goods."

This judgment was adopted by the majority of the Queen's

Bench, in the present case, and by the majority of the Exchequer

Chamber in M'Manus v. The Lancashire and Yorkshire Railway

Company. Tlie Judges who concurred in these decisions were

Lord Campbell, C. J., Lord Chief Justice Jervis, Mr. Justice

Cresswell, Mr. Justice Williams, Mr. Justice Crompton,

[* 510] Mr. Justice Crowd er, and Mr. Justice Willes, * certainly
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forming a very great weight of authority ; but undoubtedly there

is great authority on the other side ; and your Lordships will prob-

ably rather be influenced by what you consider the value of

the rensons on which the judgments are founded than on the

names of those who joined in them.

I shall now proceed to answer your Lordships' questions, as-

suming that I have established that a condition exempting a rail-

way company from liability for loss or injury done to goods occa-

sioned by the neglect or default of the company or its servants is

void, unless it be such as the Court, as a matter of law, adjudges

to be reasonable, and unless also it is contained in a signed contract.

I answer your Lordships' first question in the negative. I think

the condition is not a just and reasonable condition within the

meaning of the Act.

If the effect of the condition were merely to stipulate that the

carriers should not be responsible for any loss or injury accruing

to the articles from accident (other than the act of God or the

Queen's enemies), leaving them lialde for all loss or injury which

could be shown to arise from their neglect or default, tlie condition

would, I think, be reasonable, or rather it would not be within tlie

enactment which renders void only those conditions which limit

tlie liability of the company for loss or injury occasioned by neg-

lect or default on their part. But 1 do not think that this is the

meaning of tlie condition. A condition to that effect would afford

the company some protection, but not much. It would oblige the

plaintiff to give some evidence of negligence or default ; but such

evidence can generally be given, and when it was given, it would

be a question for tlie jury. Now, the object of the companies is

to withdraw the question from the jury. They say (I fear

with some truth), tliat the bias of a * jury is so decidedly [* 511]

against them, that, especially in the county courts, they

do not get impartial justice. And the Legislature have been so

far impressed by this, that it is provided that the reasonableness

of the condition shall be adjudged by the Court. I think that

those who framed the condition in the present case intended to

stipulate that the company should not be liable for any loss or

injury accruing in the course of the carriage, so that there might

be no question for the jury at all. And with this view they have

chosen the very words used l)y the Legislature in the first Carriers*

Act (11 Geo. IV. & 1 Will. IV. c. 6S). Those very words were de-

VOL. V. — 20
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termiued in Hiuion v. Dihhen to exempt the carrier from lialtility for

loss or injury occasioned by gross negligence of the carrier's ser-

vants. That decision was come to in 1842, now twenty years ago.

It has, I believe, been imifornily acted on ever since ; and I think

that when we find carriers using those very words in a notice^ we

should construe them as intended to have that effect ; and inde-

pendently of this, I think, such must have been the object of their

using the words, and the words are such as must, I think, have

been understood in that sense ])y any ordinary person unacquainted

with the decisions

Assuming that the condition has this meaning, is it reasonable ?

I think that a condition exempting the carriers wholly from lia-

bility for the neglect and default of their servants is prima facie

unreasonable. I do not go so far as to say that it is necessarily

in every case unreasonable and void. A carrier is bound to carry

for a reasonable remuneration, and if he offers to do so, but at

the same time offers in tlie alternative to carry on the terms

[* 512] that he shall have no liability at all, and holds * forth as

an inducement a reduction of the price below that which

would be reasonable remuneration for carrying at carrier's risk,

or some additional advantage, which he is not bound to give, and

does not give, to those that employ him with a common law lia-

bility, I think a condition thus offered may be reasonable enough.

For the terms of a special contract entered into by a person who
has the option of employing the carrier on the terms of the con-

tract, or on the terms of his undertaking common law" liability,

are necessarily reasonable as regards the person having that option.

Accordingly, in Simons v. The Great Western Hailivai/ Company,

where the Great Western Railway Company gave notice that they

carried goods in general on certain terms, and also that they would

carry goods at special or mileage rates, it was held, on this prin-

ciple, that the 15th condition, which stipulated {inter alia) that

the company would not be responsible for damage to goods carried

at special or mileage rate, however caused, was valid. But then,

as it seems to me, to bring a case within this principle it must

appear that the customer really had an alternative ; that lie had

power, if he pleased, to have sent his goods at the ordinary rates

and on the ordinary terms as to liability, and having that option

elected to send them otherwise. But in the present case there

is no such option : the defendants refuse to carry the goods at all
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unless the customer either consents that they should be carried

without liability for neglect or default, or agrees to pay whatever

amount they choose to lix as an insurance. I do not deny that

the carrier's risk is greater where the article is fragile and valuable

than in other cases, and therefore the carrier's remuneration

may be * increased where the article is of such a nature. [* 513]

But I think that the onus lies strongly on the carriers to

show tliat the extra sum they demand is no more than is necessary

to raise the ordinary charge to that which is reasonable with regard

to the particular article. In the present case the charge which

the company sought to impose was £10 per cent, on the value, or

£21. No attempt was made at the trial to show that this was

reasonable; probably because this high charge was intended to be

a deterring rate, and it was felt by the company's advisers useless

to attempt to show the contrary. But at all events no evidence

was given to show that the charge w"as reasonable, and I think the

onus of proving tliat it was, lay on the company. I cannot, there-

fore, lodk upon this as a case in which the defendants offer the

customer a bona fide practical choice, either to have his goods

carried in tlie ordinary way for a reasonable remuneration, or at

liis own risk at a lower rate, but as an instance of what is called

by Story in the passage cited by me {ante, p. 293), attempting, by

demanding an exorbitant tine, to compel the owner of the goods to

yield to unjust and oppressive limitations on his rights, and I conse-

quently come to tlie conclusion tliat the condition is unreasonable.

This was the view taken by the Court of Queen's Bench, in Harrison

V. The London and Brifjhton Raihoay Company. The majority of

tlie Court of Exchequer Cliamber reversed that decision, and of

course in a lower Court T sliould be bound by that authority. But

liere, in your Lordships' House, I am not so bound ; and after

carefully considering the judgment of the majority dtdivered by

Chief Justice Erle, and the judgment of my Brother

Wilde, who agreed with *the Queen's Bench, I have not [* 514]

been able to acquiesce in the opinion of the majority. I

forbear, however, to enter into the arguments there used, as they

are in print, and your Lordships can refer to them. I would only

observe that in my view of the matter it is quite immaterial in

this, as it was, I think in that case, whether the injury arose from

the neglect of the company or not. The condition, as T think, was

either void or valid ah initio, and before the injury accrued. If
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it was valiti it protected the defendants, even though the injury was

occasioned by their neglect ; if it was void, there was nothing to

relieve the defendants from their common-law liability as carriers.

The next question asked by your Lordships is whether the

plaintili' is entitled to have the verdict entered for him on the

fourtli plea. Your Lordships do not ask whether that plea is good.

1 have already indicated in what I have written, that in my opin-

ion the plea ouglit to have gone on to show that the special con-

tract was not only made, but was reasonable. In my view of the

matter, however, this is of no consequence, as I think the plea,

as pleaded, is not proved.

The substance of that plea is, that there was a special contract

signed by (Jeorge Whittingham for Meigh, who was the person

delivering the goods to the ' defendants, whereby it was agreed

that the defendants should not be responsible for the loss or injury

to marbles, unless declared and insured according to their value.

That the goods were marbles, and that they were not declared or

insured by the plaintiffs. In my opinion, there is ample evidence

of the averments that the goods were marbles, and that the value

was not declared, and that they were not insured in any sense
;

and there is evidence, from which the jury might, and, as

[*5ir)] I think, ought to have* found, that there was an agreement

or special contract between the plaintiff, through his agent

Meigh, and the defendants, that the defendants should not be re-

sponsible for loss or injury to these marbles, but I think thattliere is

no evidence that this contract was in writing, or signed by any one.

The following seem to me the material parts of the evidence.

First, there is a public notice by the defendants, that they will

receive, forward, and deliver goods solely subject to the conditions

thereunder stated ; one of those conditions being, " That the com-

pany shall not be responsible for the loss of or injury to any

marbles," &c., " unless declared and insured according to their

value." There is evidence that Meigh & Co., who were the agents

of the pLaintiff, and who, for this purpose, must be considered as

identified with the plaintiff, had notice of this condition, and were

told, partly l»y word of mouth and partly by letters, that the com-

pany would not accept the marbles in question to be carried on

any other terms, unless the plaintiff would pay 10 per cent,

on their value. And then comes tlie letter of 1st of August, 1857,

on whicli the question turns. It is in these terms (see cuite, p. 289).
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There is ample evidence that the signature of Meigh was affixed to

this letter by a person having authority to sign it for him, and there

is ample evidence that Meigh was the person delivering the goods

to the defendants. The only question therefore left is, whether

the signing of this letter was the signing of a contract to the effect

that the defendants should ntjt be responsible for loss or injury to

the marbles.

The letter is an instrument in writing, and its construction is

for the Court as a question of law. I take the law on this

subjct to be accurately stated in Xeilson v. * Harford,^ [* 516]

M. & W. 823 ; 10 L. J. Ex. 493, where Baron Parke says,

" The construction of all written instruments belongs to the Court

alone, whose duty it is to construe all such instruments as soon as

the true meaning of the words in which they are couched and the

surrounding circumstances, if any, have been ascertained as facts

by the jury ; and it is the duty of the jury to take the construction

from the Court, either absolutely, if there be no words to be con-

strued as words of art or phrases used in commerce, and no sur-

rounding circumstances to be ascertained ; or conditionally, when
these words or circumstances are necessarily referred to th(Mn."

This is, I Ijelieve, universally admitted to be an accurate state-

ment of the law, though difficulty is at times felt in applying it.

But the true meaning of the written instrument when ascertained,

is only one step towards determining the question whether it con-

stitutes a contract. If the parties to an agreement have reduced it

to writing, that writing, at law, determines what is the contract,

and evidence cannot be received to contradict, add to, subtract

from, or vary the terms of the writing. Even if it be the fact that

the contract lias been by mistake written down in terms quite

different from those the parties had really agreed on, the remedy

is to be sought by a suit in equity to reform the contract, not by

giving evidence to alter it. The principle on which tliis rule is

founded is, that the parties having put the contract in writing,

iiave made that writing the record of the contract. By doing so

they have superseded all previous negotiations, and may not dispart

from the terms in writing. r)Ut then there is always a pre-

liminary * question in each case; viz., whether the par- [*,")! 7]

ticular writing is in that case the written record of the

contract, by which the parties are bound, or whether it is merely

one of the facts given in evidence, by which the agreement between

the parties is to be proved.
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If the writing is the contract, the Judge is bound to exchide

all evidence to show that the real intention of the parties to the

agreement w^as different from that which appears on the writing,

or, if such evidence has been received before it appeared that the

contract was reduced to writing, he is bound to direct the jury to

disregard it. This is the rule as to all evidence to show what the

parties intended to express in the writing, though evidence may

be received to apply the writing and enable the Court to under-

stand what is the intention expressed by it.

This, I think, is the principle laid down by Sir James Wigram

in his celebrated treatise on Extrinsic Evidence, s. 10, p. 9, when

he says that the distinction " between evidence which is ancillary

only to a right understanding of the ivorch to which it is applied,

and which is, therefore, simply cxplanatorii of the loords them-

selves, — and evidence which is applied to prove intention itself as

an independent fact, is broad and palpable," and lie adds that " this

distinction is essential to a right understanding of the subject."

I apprehend that the question whether there is a contract in

writing, depends upon the question whether the circumstances are

such as to show that the agreement was put into writing so as to

supersede all previous negotiations, and exclude all evidence of

intention as an independent fact. And this, as I have already said,

is a preliminary question to be decided by the Judge, not as

[* 518] a "*" matter in his discretion, but as a mixed question of

law and fact ; and his decision upon such a point is open

to review on such a rule as the present. And I propose now to

examine the evidence in the case with a view to see whether it

ought to have been decided that this contract was put into writing.

In decidin;^ it, the nature of the writing alleged to be the aOTee-

ment is always important, though not conclusive. Now, looking

at the letter of the 1st of August, 1857, 1 tind in it nothing requiring

any parol evidence to explain the meaning of the words. It is a

plain direction to send the marbles " not insured." That means,

in ordinary language, without paying any insurance money, or

entering into any contract of insurance respecting them. Your

Lordships have to say whether the parties intended to make this

letter tlie record of their contract, so as to abrogate all previous

negotiation on the subject, and confine their rights and liabilities

to tliose which, as a matter of law, would arise from a delivery

and receipt of the goods on those terms. To me it seems that
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they did not. I think that this letter i.s conclusive evidence of

the fact, that Meigh refused to pay any insurance, which is a very

material fact to go to the jury iu determining what the contract

was ; but that the other facts in the case are to be taken along

with it, not as what Sir James Wigram calls explanatory evidence,

to enable the Court to understand what is the meaning of the

words in a written contract contained in the letter of the 1st of

August, but as evidence to prove intention as an independent fact

;

which is admissible, because the letter of the 1st of August is not

the written contract, and which evidence would not be admissible

if it were tlie written contract.

The parol evidence shows tliat notice was given to the plaintiff

tliat unless the marbles were insured the defendants

* would not accept them except on the terms that they [* 519]

would not be responsible for the loss or injury to them.

And, according to Wyld v. Pu-kford, and Walher v. The York and

North Midland Railway Com2)any, I think that a jury would be

justified in finding, or perhaps I should say bound to find, that when,

with that notice he sent the goods, he made a special contract that

the company should not be responsible for loss or injury. But the

parol evidence might have been different, and such as to show
that notice was given to him that this company would not accept

tliem, except on the terms of the Lancashire and Yorkshire Com-
pany, wdiich are expressed so as more distinctly to limit the re-

sponsibility of the company, namely, not to be responsible for

loss or injury, lioiuever caused; or on terms expressed so as not

to limit the responsibility of the company so much, such as those

of the South Devon Company, which stipulates that it will not

be responsible for loss or injury unless caused by gross negligence

or fraud on the part of the company or its servants. And, if tlie

parol evidence had shown that the notice given by the defendants

was in the terms of the notices of either of those companies, I

think that the agreement which the jury would have been bound

to find would be the agreement to carry with the responsibility

more or less extensive which the juirol evidence would have shown
was that really intended. This was pointed out by my brotlier

Crompton in his judgment below, l)ut the force and effect of Ids

argument did not appear to be appreciated by the counsel who
argued at your Lordships' bar. To my mind it is conclusive to

show that the parol evidence of wliat was brouglit to the notice
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of the plaintiff is evidence of tlie class which Sir J. Wigram

calls "evidence to prove intention itself as an independent

[* 520] * fact," which cannot therefore be admitted if the letter

of the 1st of August was a contract.

In the judgment of the majority of the Exchequer Chamber,

delivered by my brother Martin, it is argued that the letter is a

contract between a customer and a carrier, and that the parties are

tlierefore to be supposed to have tlie Carriers' Act in contemplation,

and to use the word "insured " in the sense in which it is used in

section 3 of that Act. But I think that this letter was expressed

not v/ith reference to the Carriers' Act, but to the previous nego-

tiations. I base my opinion upon the conclusion which, as a

mixed question of law or fact, I draw from the whole of the evi-

dence, that the letter was not written or sent, as being a reduction

of the contract into writing, so as to exclude the evidence of the

previous negotiations. It chances in this case that the inten-

tion of the parties, proved by these negotiations and the letter

together, was to make an agreement to carry, not being responsible

for loss or injury to the marbles ; but it might have happened that

a letter in the same terms was written, and yet that the intention of

the parties, as shown by the negotiations, was to make an agree-

ment to carry with a responsibility not so limited as this, though

still with a responsibility less than that of carriers at common law
;

and if it had been so proved, I think that would have been the

agreement.

I therefore think that there was not a special contract signed, as

I think that the letter which was signed was not a contract, and

that therefore the plaintiff is entitled to the verdict on this plea.

In answer to the last question, 1 think the plaintiff is entitled

to have the verdict entered on the fifth plea. I have already at

some length given my reasons for thinking that the condi-

[*521] tion was not just or reasonable, * and that even if it had

been reasonable the plaintilf did not assent to it, within

the meaning of the plea. He did, it is true, assent to it in one

sense, but I think that after verdict the allegation in the plea

would be understood to mean that he assented to it so as to bind

liimself ; and as I have already argued at some length, he did not

bindingly assent to it, inasmuch as there was no contract signed on

his behalf.

[* 566] * The Lord Chancellor (Lord Westbury) : My
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Lords, this is a question of great interest to the community at

large, and of special importance to the railway companies. We
are much indebted to the learned Judges for the elaborate opinions

which they have given in this case. I regret that those opinions

are much at variance with one another. I attribute that difference

of opinion to the conflicting decisions upon this subject ; but, with

deference, I cannot believe that there is in the matter itself any

very serious difficulty.

The question depends almost entirely upon the construction to

be given to the seventh section of the Eailway and Canal Traffic

Act, passed in the year 1854. My .Lords, L concur with the inter-

pretation put upon that section by Lord Chief Justice Jervis, in the

case of Simons v. The Great Western Railway Company. I think

the true construction of that section may be expressed in a few

words. I take it to be equivalent to a simple enactment that no

general notice given by a railway company shall be valid in law

for the purpose of limiting the common law liability of the com-

panies as carriers. Such common law liability may be limited by

such conditions as the Court or Judge shall determine to be just

and reasonable ; but with this proviso, that any such condition so

limiting the liability of the company shall be embodied in a special

contract in writing between the company and the owner or person

delivering the goods to the company, and which contract in writing

shall be signed by such owner or person. It is true that the section

is expressed in a confused manner, but those conclusions,

1 think, are plainly * deducible from the cumbrous Ian- [* 567]

guage which is there employed.

The first point, therefore, which arises in the present case is this

:

Is the condition on which the company in the present appeal rests

its defence, a just and reasona1)]e condition ?

It is important, in the first })lacc, to observe, that not only does

the section of the Act of Parliament to which I have referred, de-

clare that the general conditions shall be invalid so far as they seek

to affect the common law liability of railway companies as carriers,

but the words expressly state that any condition, having for its

object to relieve a company from liability occasioned by the neglect

or default of such company, shall be null and void. Now if the

present condition had been embodied in a contract between the

company and the owner of the goods delivered to be carried by that

company, the necessary effect of such a contract would be, that it
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would exempt the company from responsibility for injury, liowever

caused, including therefore gross negligence and even fraud or dis-

honesty on the part of the servants of the company. For the

condition is expressed without any limitation or exception.

I am therefore, in the first place, clearly of opinion, that the

condition insisted upon by the company, even if it had been duly

embodied in a special contract between tlie parties to this appeal, is

a condition which it would have been the duty of a Court or Judge

to hold to be neither just nor reasonable.

The effect, therefore, of this view of the case would be that the

plaintiff. Peek, in the Court below, would be entitled to a verdict

upon the fifth plea ; for the fifth plea depends entirely upon the

averment that the condition was just and reasonable.

[* 568] * But, my Lords, it is not only necessary that the condi-

tion should be just and reasonable, but it is also necessnry,

as I have already observed, that it should be embodied in a special

contract in writing, signed by the owner of the goods, or the person

delivering the goods. And the second question that arises (although

in truth, the first point would dispose of the whole case), is wdiether

there does exist in this case any special contract in writing, embody-

ing the condition, signed by the owner of the goods, or the person

delivering the goods. It is insisted by the plaintiff that that requisi-

tion of the statute is answered and fulfilled by the letter of the 1st

of August, 1857 ; it is contended by the company that the words

which are found in that letter, " not insured," do refer to and in-

corporate the condition. I am clearly of opinion, that there is no

foundation for that contention on their part, and I am also of

opinion that it is not competent by any description or parol evidence,

so to interpret the words " not insured," as to embody, or incorporate,

the condition itself into the letter, and thereby make it a special

contract in writing. Such special contract in writing, signed by

the party delivering the goods, must itself, either in terms or by

distinct reference, set out or embody the condition in question.

But lam of opinion, that those words "not insured "do not refer

to the written condition, or afford any ground upon which the

written condition can be regarded as incorporated with the letter.

In order to embody in the letter any other document or memoran-

dum, or instrument in writing, so as to make it part of a special

.':ontract contained in that letter, the letter must either set out the

writing referred to, or so clearly and definitely refer to the writing,
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that by force of the reference the writing itself becomes part of the

instrument it refers to.

* I am, therefore, of opinion that even if the condition [* 569]

liad been just and reasonable, there would not be found in

the present case any special contract in writing sufficient to answer

the exigency of the seventh section ; and I should therefore have

been of opinion that, in the Court below the pUiintitf, Peek, was

entitled to a verdict on the fourth plea. On every ground, therefore,

my Lords, I humbly submit to your Lordships that the judgment

of the Court of Exchequer Chamber is wrong, and that the plain-

tiff is entitled to a verdict u]'»on the fourth and fifth pleas in the

action.

Lord CuANWORTH. My Lords, the question to be decided by

your Lordships, on this appeal is, whether, on the issues joined on

the fourth and fifth pleas, the verdict ought (considering the enact-

ments of the Carriers' Act, and of the Railway and Canal Traffic

Act), to be entered for the plaintiff or the defendants.

The fourth plea is to the following effect : [His Lordship read it,

see ante, p. 287-]

By the Carriers' Act, 11 Geo. IV., and 1 Will. IV., c 08, various

enactments were made regulating the rights and duties of carriers

in reference to goods delivered to them to be carried. And the sixth

section provides that nothing in the Act contained should extend

to annul or affect any special contract between the carrier and other

parties for the conveyance of goods.

Then came the Railway and Canal Traffic Act, 17 & 18 Vict. c. 31,

on the seventh section of which the present question arises. [His

Lordship read it, see ante, p. 287, )i.^

The special contract referred to in this proviso must, I think, be

a contract similar to that which by the sixtli section of the

11 Geo. IV. and 1 Will. IV., c. 68, is excepted * from the [*570]

general operation of that Act, the only difference being that

by the express provision of the latter Act, every such special con-

tract must be signed by the party delivering the goods.

The question on the fourth plea is, whether there was such a

contract in writing, signed by the plaintiff or his agent, agreeing

that the goods in question should be carried on the terms stated in

the plea, i. e., that the company should not be res]>onsible for injury

to them, unless declared and insured according to their value.

The onlv document which can be contended to be a document
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answering this description, is the letter of the 1st of August, 1857.

This letter may be taken to be a document signed by the person

delivering the goods ; but unless it is apparent on the face of it

that the person signing it thereby agreed that the company should

not be responsible. for injury to the goods, unless they were insured

accordinof to their value, it is not a contract which sustains the

plea. I think it is wholly insufficient for this purpose. It shows

that the person sending the goods chose to send them with the

incidents attaching by law to the sending of them uninsured ; but

it does not show that he agreed to a stipulation by the defendants,

that they were to be absolved from responsibility by reason of the

goods being so sent ; still less that he so agreed by reason of their

not being insured according to their value. Even if it could be

held that there is a well-recognized distinction in the carrying

trade betw^een the extent of liability in the carriage of goods where

they are insured and where they are uninsured, it by no means

follows that insurance must necessarily be according to the value

of the goods. It might be by doubling or trebling the ordinary

rate of charge, without reference to the value of the goods to be

carried.

[* 571] * It is not necessary to consider whether there was not

in this case what would, independently of the statute re-

quiring a signed contract, have amounted to a valid contract absolv-

ing the defendants from responsibility in consideration of their

demanding only the lower rate of 55s. per ton for the goods carried.

Looking to all which had previously passed between the plaintiff's

agent and the defendants, the jury might perhaps reasonably come

to the conclusion that such a contract had been proved ; but that

would not be a special contract in writing, such as is required by

the statute. There is no written document signed by the person

delivering the goods, either stating the terms on which, according

to the fourth plea, the marbles were to be carried, or referring to

any other document which on general principles of law could be

referred to, and which would prove those terms. On these grounds,

I think the verdict ought to be entered for the plaintiff on the

fourth plea.

I am farther of opinion that on the fifth plea also, the verdict

should be entered for the plaintiff. That plea is as follows : [His

Lordship read it, see ante, p. 288.]

The evidence may be taken to show tfiat tlie marbles were de-
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livered by the plaintiff to the defendants, subject to the condition

that the defendants would not be responsible for any injury to

them, unless, iii addition to the ordinary charge of 555. per ton,

the plaintiff would pay, by way of insurance, 10 per cent, on their

value. By the express terms of the statute, no such condition is

valid unless the Judge is satisfied that it is a just and reasonable

condition. I do not think that there is anything appearing on the

special case which ought to have satisfied the Judge, or by con-

sequence, wdiich now ought to satisfy your Lordships, that this

was such a condition. For this purpose, I think it was

incumbent on the defendants * to show by evidence, not [* 572]

only that marbles were subject to more than ordinary risk

when carried by railway, but, farther, that 10 per cent, on their

value was no more than a fair compensation to the carrier for that

additional risk. Whether there is or is not more than ordinary

risk in the carriage of marbles, is a question not of law, but of fact,

and as to which, therefore, a Judge cannot have any judicial knowl-

edge. I own it is a surprise to me to learn, as a matter of fact,

that it is so. It is according to the every-day experience of all of

us, that goods of a mucli more fragile nature than marbles, such,

for instance, as glass and china, when properly • packed, are sent

great distances both by railway and by sea, transferred often from

a railway to a ship, and thence again to a railway, and yet that they

usually reach their destination without injury. This of course has

no bearing on the present question, except so far as it shows that

there ought to have been evidence on the point. But even if it

had been shown that there is more than ordinary risk in the con-

veyance of marbles, still I think the defendants were bound to

show farther, that 10 per cent, on the value was no more than a

reasonable extra charge. If tlie defendants are right in their con-

tention, they could have had no difficulty in establishing all which

(if uncontradicted) would be necessary; some of their own ser-

vants would probably have been able to depose to the fact of addi-

tional risk ; and if it was shown that 10 per cent, is the usual

extra charge, that, if uncontradicted, would probably have been all

which the Judge would have required. But in the absence of any

evidence, I cannot think that the Judge was warranted in holding

that the condition was just and reasonal)le. The onus of proof, it

will be observed, is on the company. The plaintiff was not bound

to show that the condition was unjust or unreasonable.
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[* 573] * Even, however, if it had ])een shown that an extra

charge of 10 per cent, on their value was no more than

was reasonable by reason of extra risk, still I think that the fifth

l)lea was not proved, for I do not think that the plaintiff assented

to the condition in the sense in which such assent would be under-

stood after verdict ; /. e., I do not think that he agreed that the

goods should be carried by the defendants on the terms that they

should be absolved from all liability by reason of there being no

insurance. The fair interpretation of what passed was, in my
opinion, that the plaintiff sent the goods desiring the defendants

to take them with such liabilities only as attached to them as

carriers of goods uninsured. The plaintiff had full notice of the

condition imposed by the defendants, but I do not interpret what

he said or did as implying that he agreed to send the goods on the

terms embodied hi that condition, but only that, having notice of

its terms, he did not choose to purchase, on the terms offered, the

extra security which would be afforded by insurance.

1 have not, in the few observations I have offered to your Lord-

ships, adverted specially to the opinion of the learned Judges who
assisted the House, but this is not because I do not feel how valu-

able that assistance has been. They have differed in the opinions

which they have delivered here, as they did in the Courts below,

but, thus differing, they have presented the question in every point

of view, and it is mainly on an attentive consideration of their

arguments that I have formed the opinion with which I have

troubled your Lordships.

Lord Wexsleypale. My Lords, I am sure your Lordships

are greatly indebted to the learned Judges for the extra-

[* 574] ordinary pains * they have taken in considering the ques-

tions left to them, and the full and able opinions which

they have given to your Lordships. We have to endeavour to dis-

cover the intentions of the Legislature, in a clause which is far

from clearly expressed, and was probably drawn by more than one

person.

T have satisfied myself, however, after full consideration of the

very learned and careful opinions which we have heard, that I

ought to concur with the majority of the learned Judges, who
have given their advice, and that the judgment of the Exchequer

Chamber ought to be reversed.

The questions proposed to the Judges were these : [His Lord-

ship read them, see ante, p. 291.]
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The conclusion to which I have come is, that the first question

ought to be answered in the negative, and the second and third

in the affirmative.

Mr. Justice Blackburx, in his very able and clear judgment,

has fully stated and explained most of the various decisions wliich

have taken place as to the liability of carriers. At one time, in

tliis country, it was tliought by some that notices given by carriers

of tlie conditions on which they would carry, operated as restric-

tions of the public cliaracter of a carrier, according to which only

he was bound to carry, and not as being evidence of a special con-

tract. By others it was treated as evidence of a special contract.

Since the Carriers' Act, 11 Geo. IV. and 1 Will. IV., c. 68, there

was no longer a question on this subject.

The first section of that Act expressly provides that no public

notice or declaration should be deemed or construed to limit, or

otherwise affect, the liability of public common carriers, and that

such carriers should be liable, at commoji law, to answer

for the loss of, or injury to, * any articles in respect [*575]

whereof they may not be entitled to the protection of the

Act, any public notice made by them, and given contrary thereto,

or anywise limiting such liability notwithstanding ; but a subse-

quent section (6) provided that nothing in the Act contained

should annul, or in any wise affect, any special contract between

such common carrier, or any other parties for the carriage of goods.

Numerous subsequent cases between the years 1832 and 1854

established that a carrier might make a contract by notice limit-

ing his res])onsibility, even in cases of gross negligence or miscon-

duct. At length, such having become frequent, it was suggested,

in the case of Carr v. The Lancashire and Yorkshire B.ailway Com-
panij, that, if any inconvenience should arise from such contracts

being entered into, it was not matter for the interference of Courts,

but that it must be left to the Legislature, who might, if it pleased,

put a stop to tliis mode wliich the carriers had adopted t(i limit

their lial)ility.

The Legislature apparently answered that appeal by ])assing

"The Railway and Canal Traffic Act, 1854" (17 &, 18 Vict. c. 31),

and the sole question is, What is the construction to be put upon

that ill-penned Act? Tlie terms of the 7th section of the Act aro

these: [His Lordsiii]) read the first ])art: see ante, ]>. 474, /;.].

Then it is provided that no greater damages should be recovered
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in the case of animals than those mentioned in the Act. And
then, at the end of the section, there is this proviso, requiring

every specific contract to be signed by the person delivering ani-

mals, articles, goods, or things for carriage.

I have considered these terms fully, and I have satisfied

[* 576] * myself that the Legislature meant to allow carriers to

limit their responsibility by reasonable conditions, but

that a Judge in an ordinary trial, or possibly the Court on a trial

at bar, should determine whether those conditions were reasonable

or not, subject to the control of the Court above. The provision

that the company may make conditions, if thought reasonable by

the Judge or Court, comes by way of qualification of the general

prohibition of exempting companies from losses arising from their

ow^n neglect or default, or that of their servants. It means that,

notwithstanding that general prohibition, they may make a fair

bargain for their remuneration, such bargain being sanctioned by

the Judge or Court. When tlie peculiar condition is sanctioned

by the Judge and the Court, in case of appeal, as reasonable, the

previous prohibition is done away with.

But it was also intended that no special contract should be

binding, unless signed by the party sending or delivering goods

to the carriers. It is, however, impossible to suppose that the

Legislature meant that such an express written contract should

contain anij species of conditions on which the parties could agree,

whether unreasonable or not, which they could not impose where

the contract was implied. It seems to me that it was intended

that every special contract for carriage, i. c, subject to any other

than the common law lialdlities of tlie carrier, sliould be a con-

tract in writing, and signed as mentioned, and should contain

reasonable conditions.

I agree, therefore, entirely with the view of this statute enter-

tained by Chief Justice Jervis, in Simons v, Tlie Great Western

Railway Company, and expressed in very clear and intelligible

terms. [His Lordship read it : see ante, p. 304.]

[* 577] * This being, as I think, the true construction of the

statute, we have then to decide the three questions which

your Lordsliips have put to the Judges.

The first question is, whether the condition is a just and reason-

able condition, within the true intent and meaning of the 17 & 18

Vict. 0. 31 ? And connected with that is the third question : Is
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the [ilaintiff entitled to have the verdict entered for him on the

fifth plea, which states that the goods were carried on a just and

reasonable condition, made by the defendants and assented to by

the plaintiff, that the defendants should not be responsible for loss

or injury to marbles, unless declared and insured according to

value, and that the goods were marbles, and were not insured ?

What then is the meaning of the alleged condition ? Does it

mean to protect the company from all liabilit}^ however occa-

sioned ? Or, is there an implied exception of the default or neglect

of tlie company or its servants ?

I think it impossible to give this construction to the alleged

condition, for the condition is pleaded in bar to the icholc cavLse of

action. Tlie condition must be proved to apply to loss or damage

of every kind, in order to sustain this plea. To be a good plea

in the limited sense, it should have been pleaded in bar to all,

except to that part of the damage which was caused by the neglect

or default of the company and its servants
;
probably the princi-

pal part of the damage sustained. As the plea is pleaded, it

is unqiiestionably meant as an answer to the whole damage

sustained.

In that sense, it is quite clear that the condition was unreason-

able.

As such marbles are liable, more than many other goods,

* to be damaged by breakage or damp, and to require [* 578]

greater and more constant care to protect them from that

damage, in the course of their transit to the place of destination,

and the damage when done is generally more serious, I think it

would be perfectly fair and reasonable to ask an increase of the

rate of remuneration above that of ordinary goods ; and if the

notice had stipulated that the defendants would not carry marbles,

etc., at the ordinary rate for goods, but should require a larger

compensation, to be agreed upon, or a specified or fixed sum, being

apparently reasonable, I do not doubt that such a condition would

have been perfectly reasonable, within the meaning of the Act.

I need not inquire whether the otTer of an alternative rate, as

some of the Judges have suggested, might be reasonable also.

But I am clearly of opinion that it is not reasonable for a carrier

to say, I will not be liable as a carrier at all, for neglect, or any

other injury in the course of the carriage of the goods delivered to

me unless I receive a price for insuring the goods against all pos-

VOL. v. — 21
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sible loss. I will not be responsible for any loss, unless you pay

uie a fixed sum for indemnifying you against all.

I must add, with reference to this part of the case, that, if ray

reasoning above- stated is correct, the plea that there was a con-

dition, simply, is a bad plea, therefore the verdict Ought to be

entered for the plaintiff; for under the Act, a special contract

would be necessary to exempt the company from responsibility.

The next question is. Is tlie plaintiff entitled to have the verdict

entered for him upon the fourth plea ?

The fourth plea is, that the goods were carried on the terms of

a special contract signed by the parties delivering, whereby

[* 579] it was agreed that tbe defendants * should not be respon-

sible for the loss or injury to marbles, unless declared and

insured according to their value ; and the goods were marbles, and

not insured.

I am clearly of opinion that the plaintiff was so entitled, for it

is perfectly clear that no special contract at all was entered into
;

certainly not such a special contract as I think the statute re-

(piires, that is, a contract for the receiving, carrying, or delivery

of these goods, signed by the plaintiff, or the party delivering

such goods for carriage. There was no contract, in truth, for the

carriage of the marbles on any special terms. The correspondence

between Mr. Corden and jMr. Meigh about sending these marbles,

ultimately comes to this, that they were to be sent without any

special terms at all, but were delivered in the ordinary way to the

defendants as carriers, subject to their ordinary liabilities as such.

The fifth plea is that the goods were carried subject to a just

and reasonable condition, made by the defendants and assented to

by the plaintiff, that the defendants should not be responsible for

the loss or injury to the marbles unless declared and insured

according to their value, and that the goods were marbles, and

were not insured.

In answering the former questions, I have already given my
reasons for saying that this plea is not proved.

I think, therefore, that the judgment ought to be reversed.

Lord Chelmsford. My Lords, I have the misfortune to differ

from all my noble and learned friends who were present at the

hearing of the appeal. When I found that this was likely to be

the case, I thought it right to reconsider carefully the grounds of

the opinion which I had formed, in order to discover the error
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into which I was satisfied 1 must liave fallen. But though

I have sought for reasons I have not * been able to find [* 580]

any which are sufKciently satisfactory to luy own mind to

lead me to adopt the conclusion at which my noble and learned

friends have arrived. My only consolation is, that if I err in

judgment in this case, my error is ccjuntenanced by many Judges

of great learning and abilitv.

At tlie outset of this inquiry the question arises whether your

Lordships concur in the opinion of Lord Chief Justice Jekvis, and

the Court of Common Pleas, in Simons v. The Great Western, Rail-

way Company, and The London and North- Western Railway

Comj)any v. Dunham, and the judgment of the Court of Exchequer

Chamber in M'Manus v. The Lancashire and Yorkshire Railway

Company, decided after the judgment of the Queen's Bench in the

present case, but before the argument in the Exchequer Chamber,

where the counsel for the company was compelled to abandon tlie

fifth plea, in consequence of that decision. If those two cases

were rightly decided, the judgment of the Exchequer Chamber
under consideration caimot be supported. In the case decided in

the Common Pleas, Lord Chief Justice Jkrvis, in summing up his

examination of the Statute of the 17 & 18 Vict. c. 31, said, "The
result seems to be this : a general notice is void, but the company

may make special contracts with their customers, provided they

are just and reasonable, and signed ; and whereas the monopoly

created by railway companies compels the puldic to employ them

in the conveyance of their goods, the Legislature have thought fit

to impose the further security that the Court shall see that the

condition or special contract is just and reasonable." In M'Manus
v. The Lancashire and Yorkshire Railioay Company, the same view

of the statute was taken, the Exchequer Ciiamber in effect

deciding that there was no * difference between notices, [* 581]

conditions, or declarations made and given by a railway

company and special contracts entered into with them; but tluit

all, without distinction, must be signed, and must be such as the

Judge, before whom any question relating to them may bo tried,

shall adjudge to be just and reasonable.

In two prior cases, Wise v. The Great Western Railway Com-

pa7iy, 1 Hurl. & N. 63; 25 L. J. Ex. 258, and Pardington v. The

South Wales Railway Company, the Judges of the Court of E.\-

chequer appeared to consider the provisions in the statute as to
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notices and conditions to be distinct from those relating to special

contracts.

In order to determine the correct interpretation of the Act, it is

necessary to consider shortly the previous state of the law. Before

the passing of the Carriers' Act, 11 Geo. IV. and 1 Will. IV. c. 68,

carriers had been in the habit for a long course of years of protect-

ing themselves against their extensive common law liability by

means of general notices. These notices afforded them no pro-

tection unless they were brought home to the knowledge of the

customer; but when so known, they entered into and formed part

of the terms upon wliicli the goods were to be carried in each par-

ticular case. But besides these notices, upon the mere knowledge

of which the terms of carriage were fixed between the parties, it

was always open to the carrier and the owner of goods to enter

into special agreements with respect to their carriage.

This distinction between notices and agreements is recognised

by the Carriers' Act ; for, while it excludes the liability of carriers

for the loss of certain goods above the value of £10 except upon

certain terms, and prevents the limitation of their liability

[*582] for any other goods * by any public notice or declaration,

it provides that nothing in the Act contained shall annul

or in any way affect any special contract for the conveyance of

goods and merchandises. After the passing of this Act, although

carriers could no longer limit their liability by a general notice,

yet it was held in several cases, amongst which it will be suffi-

cient to mention Carr v. The Zancashire and Yorkshire Baihvay

Companii, and Austin v. The Maitchcster, Ac. Railway Com/pany,

that a notice expressing the terms on which goods would be

carried delivered to the owner of the goods and assented to by

him, amounted to a special contract which might exempt the

carrier from liability even for negligence.

It was after these decisions, and in all probability in conse-

quence of them, that the provisions in question were inserted in

the 17 & 18 Vict. c. 31. That Act, in the last proviso of the 7th

section, provides that nothing therein contained shall alter or

affect the rights, privileges, or liabilities of any company under

the 11 Geo. IV. and 1 Will. IV., c. 68. Therefore the limitation of

the carrier's liability as to certain descriptions of goods, the pro-

hibition against general notices and the right to make special con-

tracts were all continued. Tlie Legislature by the 7th section of
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tlie Act evidently iutend^id with reference to what had been previ-

ously enacted by the Legislature and decided by the Courts, to

place the relation between railway and canal companies and their

customers upon a more reasonable footing for the future.

To guard therefore against the unreasonableness of companies

being allowed to protect themselves from responsibility for negli-

gence, it enacts, in the first place, that companies should

be liable for any loss or injury occasioned * by the neglect [* 583]

or default of themselves or of their servants, notwith-

standiug any notice, condition, or declaration made and given by

them contrary thereto, and it declares " every such notice, condi-

tion, or declaration to be null and void." Having thus protected

the public by preventing the companies relieving themselves from

liability for negligence by a notice, condition, or declaration, the

section proceeds to provide for the case of conditions imposed by

companies upon the receiving, forwarding, and delivering of goods;

and having an eye to the decisions which had determined that a

notice delivered to the owner of goods, and assented to by him,

amounted to a contract as to the terms of carriage, and knowino-

that tlie assent which is supposed to be given at tlie time of the

delivery of the goods is often witliout any actual knowledge of the

conditions contained in the delivery ticket, it provides that only

such conditions shall be made (that is, shall enter into the terms

of the contract) " as shall be adjudged by the Court or Judge be-

fore whom any question relating thereto shall be tried to be just

and reasonable." The section haviug thus provided fully against

limitation of liability by notices or conditions (which are evidently

used as synonymous expressions) in one case absolutely prohibit-

ing them, in the other submitting their reasonableness to the judg-

ment of the Judge, provides by one of its many provisoes that no

special contract between such company and any other parties

shall be binding upon, or affect any such party unless the same

be signed by him or by the person delivering surli animals,

articles, goods, or things respectively for carriage.

I have no doubt (and here I have the conmrrence of my noble and

learned friend Lord Cranw^orth) that the special contract

intended by this proviso is the same * description of con- [* 584]

tract which is mentioned in the 6th section of tlic 11 (Jeo.

IV. and 1 Will. IV. c. 68 (which Act by the very next proviso in

this 7th section is to be in force), witli this additional provision that
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the special contract sliall not be binding unless signed. I suppose

it may be assumed that under the 11 Geo. IV. and 1 ^^'ill. IV.

c. 68, the carriers were at liberty to make special contracts with

the owners of goods upon any terms of carriage that might be

mutually arranged between them. If so, and the special contracts

contemplated in the two Acts are of the same description, what is

there in the 7th section of the latter Act to deprive the parties of

their liberty to agree upon their own terms unless a Court or Judge

shall adjudge them not to be just and reasonable ?

Tlie appellant co)itends for a construction of this rather com-

plicated and involved section, which would leave no distinction

between notices, conditions, or declarations and special contracts,

but would re(|uire that notices, &c., should be signed, and that

special contracts should, in the opinion of the Judge, be just and

reasonable. I cannot accede to this interpretation of the section.

I find a marked distinction in terms between the two species of

engagements, and I must suppose that the Legislature intended

something different by their difference of language. Nor can I

perceive anything unreasonable in supposing that the Legislature

meant to apply a different rule to notices and to special contracts.

It might be very inconvenient, when goods are to be sent by rail-

way, if the terms on which they are to be carried are ordinary and

reasonable, to require that a contract should be signed upon each

occasion, the owner of the goods being sufficiently protected against

any surprise, or the imposition of hard terms, by interposing

the judgment of the Judge as to their unreasonableness.

[* 585] "*Bat it is quite a new principle that parties are to be

debarred from making contracts for themselves, not being

contrary to law or to public policy, because the uncertain opinion

of some Judge who accidentally has to try any question relating to

them should adjudge them not to be just and reasonable. I ven-

ture to think that the best test of the reasonableness of the con-

tract is not the occasional opinion of tlie Judge wdio happens to

preside in court when the contract is in question, but of the parties

who have deliberately chosen to enter into it.

Why, if owners are willing, upon terms which they consider

advantageous to themselves, to undertake the risk of all goods sent

by railway, even including tlie negligence of servants of the com-

pany, and agree with the company to bind one another by a

special contract duly signed to that effect, should a Judge be in-
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vested with authority to say, Whatever you may tliinlv, I consider

your contract not just and reasonable, and however willing you

may be to be bound, I release you from your engagement.

I am, of course, noc intending to deny the power of the Legisla-

ture to impose any restrictions, however unreasonable, upon con-

tracts ; but I am insisting upon the unreasonableness, as a ground

for adopting a different construction of the Act, if the words are

fairly capable of it. Now, it appears to me that tlie 7th section is

not only capable of, but demands a different construction from

that which is contended for by the appellant, not only from the

change of expressi(jn in the different [)rovisoes of the section, but

also from the difference of the subjects to which each part of it is

applicable. The former part is confined to notices or conditions

(treating tliese as the same), and providing for them in every

case, by declaring a certain class of them to be null and

voi<l, * and all of them to be subject to the approval of a [* 586]

Judge. The latter deals with " special contracts " (a de-

scription made familiar to the Legislature by the Act of 11 Geo. IV.

and 1 Will. IV. c. 68, which was before it when it was framing

this 7th section of the latter), and does not prohibit such contracts

from containing terms at variance with the provisions respecting

notices ; but merely provides that they shall not be binding unless

they are signed.

I think, therefore, that where a special contract is entered into,

and duly signed between a railway company and other parties

within this section, it is not subject to any judicial discretion as to

whether it is just and reasonable in its character or not.

I think that the condition, that the defendants should not be

responsible for the loss or injury to marbles unless declared and

insured according to their value, is a just and reasonable condition.

In this respect also I concur with my noble and learned friend,

Lord Cranworth. Of course, if the condition means that the

defendants were to be exempt from responsibility for the neglect

and default of tliemselves or of their servants, it would l»e null

and void by the express words of the Act. Jhit this inter])retation

would be contrary to what must have been tlie understanding of

the parties. It must l)e assumed, in considering this ([ucstion,

that the plaintiff assented to this condition, and that his goods

were to be carried on tlie terms which it contained.

Now, both parties must lie taken to ha\-(' known llu> Act of
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Parliament, and could not be supposed to have agreed upon condi-

tions of carriage of the goods, whicli the Act expressly declares

shall be null and void. The words of the condition, therefore, must

have been understood l)y both parties, and ought reason-

[* 587] ably to be * construed as if there had been an exception of

the default or neglect of the defendants or their servants,

wliich exception, I think, the Act itself would engraft upon the

condition; and with this reasonable (not to say necessary) limi-

tation of the generality of its terras, the condition appears to be

unobjectionable.

I think that the special contract alleged in the fourth plea was

established by the evidence, and tliat the defendants were entitled

to the verdict upon that plea. The letter of the 1st of August,

1857, directs the defendants to forward the cases of marbles, " not

insured." Those words are not self-interpreting, but require some

explanation to ascertain their particular meaning betw^een the par-

ties. I think that the previous correspondence might be resorted

to to furnish tliis explanation, although the letter in question con-

tains no reference to it. It seems to me to fall exactly within the

principle stated with so nun'-h clearness b}' Sir James Wigram in

his admirable treatise, as it is " evidence which is ancillary only to

a right understanding of the words to which it is applied, and

which is simply explanatory of the words themselves," and not

" evidence whicli is applied to prove intention itself as an inde-

pendent fact." The intention is clear, that the goods shall be

carried " uninsured." What this means is explained by the notices

which were delivered to Mr. Meigh, containing the condition as to

the responsibility of the defendants, upon the footing of which all

the subsequent correspondence proceeded. The correspondence

cannot be used as part of tlie agreement, as there is no reference to

it in the letter which accompanied the delivery of the goods, but

that letter constitutes the agreement, and with the explanatory aid

of the correspondence is rendered complete in itself.

[* 588] Tt will be collected from what I have already said * that,

in my opinion, the judgment ought to have been entered

for the defendants upon the tiftli plea, whicli alleges that the goods

were carried subject to a just and reasonable condition made by

the defendants and assented to by the plaintiff. I tliink it is com-

petent to a company, under the 17 & 18 Vict. c. 31, to impose

conditions upon the carriage of good?; Avithout having a signed con-
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tract, provided the conditions do not extend to exonerate them

from liability for wilful neglect or misfeasance, and are such as

ought to be adjudged to be just and reasonable. For the reasons

which I have given, I consider that the condition exonerating the

defendants from responsibility for the loss of, or injury to, certain

articles (including marbles), unless declared and insured according

to their value, does not extend to losses or injuries arising from

neglect, or default of tlie company or its servants, and, therefore,

that the condition ought to have been adjudged to be just and

reasonable. For these reasons I think that the judgment of the

Exchequer Chamber ought to be affirmed.

Judgment of the Court of Exchequer Chamber reversed;

and judgment of the Court of Queen's Bench ajjirined.

Lords' Journals, 28 July, 1863.

Richardson and Sisson v. North Eastern Railway Company.

L K., 7 C. P. 75-S3 (.>. c. 41 L. J. C. P. 60; 26 L. T. 131 ; 20 W. II. 461).

Railwaij Comparnj. — Carriers. — Bailee.— XegUgence. ["'^l

A v;vliiable greyhound wa.s delivei'ed by its owner to the servants of a rail-

way company, who were not common carriers of dogs, to be carried, and the

fare demanded was paid. At the time of deliver}' the greyhound liad on a

leathern collar with a strap attached to it. In the course of the journey, it

being necessary to remove the greyhound from one train to another which

had not then come up, it was fastened by means of the strap and collar to an

iron spout on the oj)en platform of one of the company's stations, and, while

so fastened, it slipped its head from the collar and ran upon the line and was

killed:—
Held, that the fastening tlie greyhound by the means furnished by tlie

owner himself, which at the time appeared to be sufficient, was no evidence

of negligence on the part of the company.

Appeal against a decision of tlie County Court of Westmore-

land, holden at Appleby, in an action brought by the plaintiffs,

joint owners of a greyhound bitch, to recover £50 damages against

the North Eastern Railway Company, for the loss of the animal

through the alleged negligence of the company's servants.

1. On the 19tli of February, 1870, the greyhound was taken by

Sisson to the defendants' station at Temple Sowerljy, for tlui inn-

pose of being conveyed thence to Morpeth, another station on the

defendants' line of railway. SiJ^son apydied to the collector at

Temple Sowerby station, and stated that he required the gro}-
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hound to be conveyed to Morpeth. He paid the fare which the

collector demanded, and gave the greyhound into the charge of

the guard of the train by which she was to be conveyed on lier

journey.

[* 76] *2. The plaintiffs did not declare the value of the dog,

and paid no extra charge for its conveyance. No ticket

was issued. The greyhound, when delivered to the guard, had

round her neck a collar of leather, and was clothed with a sheet,

which, however, did not so cover the collar as to prevent its

being examined. The bitch was proved to be of the value of

seventy guineas. She was safely carried to Ivirkby Stephen

station, where the train from Temple Sowerby stopped. The

remainder of the journey to Morpeth was intended by the defen-

dants, for their own convenience, to be performed in another

train, which, on its arrival from Teba}-, was to proceed from the

Tebay side of Ivirkby Stephen station ; the train from Temple

Sowerby arriving at the other side (known as the Eden Valley

side) of the Kirkliy Stephen station. The greyhound was taken

from the van in which up to that point she had been carried, and

was taken fr(uu the Eden Valley side of the platform to the Tebay

side, to await tlie arrival of tlie train from Tebay, then due. The

train from Tebay being a few minutes late, the greyhound was

fastened by the company's servant to an iron spout by a strap

which one of the plaintiffs before delivery to the defendants had

attached to her collar; and, having been so fastened, she was left

alone to await the arrival of the train. Within three minutes

afterwards she slipped her head through the collar, and escaped,

and ran away down the line. The next day she was found dead,

having been run over by a train.

3. At the time Sisson brought the greyhound to' Temple

Sowerby station, a bill, a copy of which marked B. was annexed

to the case, was exposed on a board in the open platform shed of

the station, and anotlier bill, a copy of which marked A. was

also annexed to the case, was tacked to the wall inside the pas-

sengers' waiting-room. The notice marked B. , but which had no

reference to dogs,^ could be easily seen by any person entering

1 Tlie material part of this notice M'as iiioii carriers of horses, cattle, sheep, pigs,

paragrapli 9, which was as follows :
— and other animals, and will only nnder-

" The said company hereby give notice

•

take the carriage thereof npon a special

and declare tliat they never have been, contract in each case first entered into by
and are not, and decline to become, com- them witii the owner or person sending
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the open * platform .shed wliere tickets are given ; Lut [* 77]

the printed paper maiked A., which was a time-table,

and contained a marginal note about dogs/ could only be seen by

])ersons who had entered the waiting-room; but there was no

evidence to show that Sisson had, and Sisson swore that he never

had, seen or heard of either of these notices, or of the terms con-

tained therein.

4. The defendants are not common carriers of dogs ; but it was

proved that on one previous occasion they had for hire carried the

same dog for the }daintiffs, wdien no ticket was given ; and there

was no evidence that the plaintiffs had on that occasion any knowl-

edge of the above notices.

5. It was contended for the plaintiffs, that the defendants

having undertaken, for valuable consideration, to carry the dog

safely from Temple Sowerby station to ]\Iorpeth, (jn the complete

delivery of the dog to them they became responsible for the

security of the dog, and the dog then remained at the risk of the

defendants, wlio vvere bound to lock the dog up or take other

proper means to secure it; that the defendants were guilty of

negligence, in the first place, in not making the strap secure, and,

in the second, in tying the dog to an iron spout in the open station

of Kirkby Stephen and leaving it alone in a strange place, amongst

strangers, instead of keeping it either in hand or in the van of

tiie Temple Sowerby train or in a building until the Tebay train

arrived, and then transferring the dog direct from- the Temple

Sowerby train to the Tebay train ; that there was no notice to the

plaintiffs of any special conditions by which the company limited

or ileliveriii:^ tlie same, tlie special terms "The company will not accept dogs for

whereof may he learnt on ajiplication to conveyance unless tliey have proper chains

tlie company's collector at the .station, and au<l collars attaclied, and tlien only upon
will ap])ear in tiie note at the foot of or condition that tlicy are not responsihle

indorsed upon the ticket or memorandum for loss of or injury to the animals in rlie

of each sucli contract issued or made hy event of these fastenings proving insuf-

him, and according to which alone tlie ficient; and they will not receive dogs for

company authorize him to contract on their conveyance except on the terms tliat tli^y

hehalf" shall not he responsible for any greater

' The note in ijnestion was as ful- ainount or damages for the loss thereof

lows:

—

or injury tlioreto beyond tlie sum of £2,

"Horses, Cari{i.\(;ks, Dogs. The nnless a higher value be declared at the

company arc not carriers of horses, cat- time of delivery to the comjiany, and a

tie, dogs, and other animals, which are ])ercentnge of 5 ])er cent paid upon tlio

received, forwarded, and delivered solely excess of value so declared."

on and subject to the following conditions,

&c.. &c.
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[* 78] their liability ;
* and that, having been guilty of negli-

gence, the defendants could not take advantage of their

own wrong or avail themselves of any notice to the purport or

effect of the notices above referred to.

6. It was contended for the defendants that the loss arose

through no negligence on their part, but from the insecurity of

the collar placed on the greyhound by the plaintiffs; and that,

the defendants not being common carriers of dogs, but only pro-

fessing to carry dogs on the terms stated on the bills marked A.

and B. , they were not liable at all nnder the circumstances, and

in any event could not be liable in damages beyond £2.

7. The Judge gave a verdict for the plaintiffs for the full

amount claimed, viz. £50, on the several grounds following

:

The defendants were guilty of negligence in not seeing that the

strap was properly secured wlien the dog was in their charge, and

also in leaving the dog alone amongst strangers in a strange place

in the station at Kirkby Stephen tied to a spout from which it

almost immediately escaped, instead of securing it in the van or

in some other safe place, they being responsible for its security.

The collar might be sufficiently fastened for ordinary circum-

stances ; but the dog, being left alone, fought itself loose, which

in all probability would not have happened if it had been con-

ducted by one of tlie company's servants from one van to the

other. The printed paper A. suggested as a notice, is not a notice

within the meaning of the statute (17 & 18 Vict. c. 31, s. 7) for

several reasons, viz. : It does not purport to be a public notice,

but merel}' a time-table showing the times of arrival and dispatch

of trains ; it is not signed by any authority of the company : the

paragraph applying to dogs is a mere marginal note, and is in no

way a leading feature in the document : the notice B. does not

apply to dogs unless specifically named, and is not in conformity

with the Railway and Canal Traffic Act, but is in small print,

and is directly at variance with the requirement of the statute

that such a notice shall be in legible characters. There should

have been a special contract signed by the parties. In Peek v.

North Staffordshire Ry. 6'o.,10 H. L.C. 473, p. 286, ante, the House

of Lords iield that " all the parts of s. 7 of 17 & 18 Vict. c. 31,

must be read together ; and not only must the terms limiting liabil-

ity be reasonable, but they must be embodied in a s})ecial

[* 79] * contract in writing signed by the owner or sender of the
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goods." It is no defence in this case for the company to say

that the dog was delivered to them so near to the time of the

departure of the train as not to afford time for giving a ticket, as

they might well have refused to take it until the next train.

The question for the opinion of the Court was whether or not

the verdict should stand.

Shield, for the defendants. The 7th section of the Eailway

and Canal Traffic Act (17 & 18 Vict. c. 31) has no application to

this case. The company not being common carriers of dogs, they

can only be liable as bailees on the terms of the notices A. and

B. , upon wliich terms alone the collector had authority to con-

tract on their behalf ; and if he exceeded his autliority in this

respect, the comjjany are not responsible: Belfast and Ballymciia

El/. Co. and Londonderry and Coleraine Ry. Co. v. Keys, 9 H. L.

Cas. 556. Assuming there wa^ a contract here, there was no evi-

dence of negligence on the part of the company or their servants

;

and, if there was, the negligence of the plaintiffs themselves in

delivering the greyhound to the company with a collar so in-

securely fastened as to enable her to escape, materially contrib-

uted to the loss. SUni V. Great Northern Ry. Co., 14 C. B. 647;

23 L. J. C. r. 166, was also referred to.

Kemp, for the plaintiffs. Contributory negligence is for the

jury ; and the Judge must be taken to have negatived it. The
case finds that the company are not common carriers of dogs ; but

tliey are still liable, as common bailees, for negligence. Neither

of the notices having been brought home to the knowledge of the

plaintiffs, and the person to whom the greyhound was delivered

being in the apparent position of one having authority to contract

for the company, and it having been proved that the greyhound

had on a former occasion been conveyed by the company for the

plaintiffs upon the same terms, it is not competent to them now
to set up a contract different from that which would ordinarily

be implied from the circumstances. A dog, although not specifi-

cally mentioned in the proviso as to tlie limitation of liability,

is within s. 7 of 17 & 18 Vict. c. 31 : Harrison v. London and

Brighton Ry. Co., 2 B. & S. 122; 29 L. J. Q. B. 209.

* Shield, in reply. The 7tli section of 17 & 18 Vict. [* 80]

e. 31 is applicable only to common carriers in respect of

things as to which they hold themselves out as common carriers.

Van Toll v. South Emtern Ry. Co., 12 C. B. (N. S.) 75; 31 L
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J. C. p. 241; Cahill v. London and North, Western Ry. Co., 10

C. B. (N. S.)154; 30 L. J. C. P. 289, and Zunz v. South Eastern

By. Co. , L. E. 4 Q. B. 539 ; 38 L. J. Q. B. 209, were referred to.

WiLLES, J. This case involves a question of considerable im-

portance with reference to the duty of railway companies to give

notice where goods are to be carried only upon special terms, and

with reference also to the ostensible authority of their collectors

to make contracts which shall be binding upon them. "VVe will

therefore take time to consider it. Cur. adv. vult.

WiLLES, J., delivered the judgment of the Court.

This case was argued before my Brother Montague Smith and

myself at the sittings in banc after last Trinity Term; and it has

stood over longer than we intended, in consequence of the diffi-

culty of communicating with him arising from the recent changes

in the constitution of the Court.

It was an appeal against a judgment given by a county-court

Judge in favour of the plaintiffs for the sum of £50, being the

extreme amount to which his jurisdiction in such a case extends,

in respect of the loss through the alleged negligence of the ser-

vants of a railway company of a valuable greyhound bitch which

had been delivered to them by the plaintiffs to be carried by their

railway. The facts w^ere these : The greyhound w\as taken by

one of the plaintiff's to the defendant's station at Temple Sowerby,

for the purpose of being conveyed thence to Morpeth, and there

delivered to the guard of the train by wdiich she was to travel,

the fare demanded by the collector having been duly paid. No
declaration of the value of the greyhound was made, or any extra

sum paid for insurance; nor was any ticket given to the plain-

tiffs. At the time she was delivered to the guard, the greyhound

had a leather collar round her neck, to which was fastened a

strap. The company only professed to cany dogs upon the

[* 81] terms of certain * notices ; and it was insisted before the

Judge of the county court, as it was again insisted before

us upon the argument of the appeal, that the guard had no right

to receive the dog upon any other terms than those contained in

the notices. In the view we take of the case, it becomes unneces-

sary to discuss that, because it is expressly found in the case that

the company are not common carriers of dogs, and therefore they

stand in the position of ordinary bailees, and are only liable in



R. C. VOL. v.] SLCr. 11. — SPECIAL LIMITATIONS TO LIABILITY. 335

No. 7. — Eichardson and Sisson v. North Eastern Ry. Co., L. E., 7 C. P. 81, 82.

respect of some negligence e.stablished against tlieni by evidence,

and are not liable if the loss was occasiuned or contributed to by-

the negligence of the person who delivered the dog to them to be

carried. It was contended on the part of the company in the

Court below that there had been no negligence on their part, or

that at all events there was contributory negligence on the part of

the plaintiffs ; and with a view to see whether that is so or not,

it is necessary to state the facts further. When the train was

on its way, and had arrived at Kirkby Stephen station, it was

necessary for passengers and goods intended for Morpeth to be

removed to another train on the other side of the station. The

train by which the rest of the journey was to be performed not

being ready, the guard by means of the strap which was attached

to her collar fastened the greyhound to an iron spout on the plat-

form, to wait until the train came up. The fact of her having

been fastened to an iron spout has nothing to do with the decision

of the case : it is not stated whether the spout was sufftcient for

the purpose or not. She was fastened by means of a strap which

one of the plaintiffs had himself .attached to the collar for the

purpose of securing her. Being so fastened, she slipped her head

through the collar and ran on to the line and was killed by a

passing train.

The county-conrt Judge decided that the defendants were

responsible for the escape and consequent destruction of the dog,

on the ground that they by their servants were guilty of negli-

gence, and that there was no contributory negligence on the part

of the plaintiffs. We are clearly of a different opinion. The

county-court Judge in deciding as he did appears to liave pro-

ceeded upon a supposition that the case fell within the ruling of

Lord Ellenboeough in Stuart v. CravAetf, 2 Stark. 323 ; 20

R. E. 691. That case, however, in our judgment * differs in [* 82]

some essential particulars from the present. It was an

action against a carrier of goods by the Grand Junction Canal

for negligence in losing a valuable greyliound whicli had been

delivered to him to be carried from London to Hareiield Lock. It

appeared that the servant of the plaintiff' took the dog to the

defendant's warehouse with a string about his neck, and the

defendant's bookkeeper gave a receipt acknowledging the delivcn'y
;

that the d«g was afterwards tied l)y tlie cord to a watch-box, ])ut

within half an hour afterwards sliii[ied his head through the noose.
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and was lost. It was sought to eliaige the pLaiutiff with negli-

gence in not delivering the dog to the defendant's bookkeeper in a

state of security, he having no collar, but merely a cord round his

neck, which was insufficient; and the case was sought to be as-

similated to that of a delivery of goods imperfectly packed. But

Lord Ellenbokuugu held that the defendant was responsible.

" The case," he said, " was nof like that of a delivery of goods

imperfectly packed, since there the defect was not visible; but in

this case the defendant had the means of seeing that the dog was

insufficiently secured. After a complete delivery to the defen-

dant, he liecame responsible for the security of the dog : the pro-

perty then remained at the risk of the defendant, and he was

bound to lock him up or to take other proper means to secure

him. The owner had nothing more to do than to see that he was

properly delivered, and it was then incumbent on the defendant

to provide for his security. " That case is obviously difl'erent

from this. Here the greyhound when delivered to the guard had

a leathern collar on with a strap attached to it, indicating that

the strap was the thing l;)y which she was to be secured. If it

was negligence on the part of the guard to fasten her by the

strap, it was a negligence which was suggested by the person

who delivered her to him w^ithout notice that the fastening was

an unsafe one. There are, therefore, two important distinctions

between that case and the present, — first, that there the defen-

dant was a common carrier, and here the defendants are not, —
and, secondly, that, when the dog was delivered to the defendants'

servant, he had the means of seeing that it was insufficiently

secured, whereas here the mode of securing the dog was that

which is ordinarily adopted, viz. by a collar and strap.

[ *83] * My Brother Smith and myself are therefore of opinion

that the decision of the county court cannot be sustained,

and must be reversed. In this we only follow the course pursued

by this Court in the case of Talleij \. Great Western Ry. Co., L.

E., 6 C. P. 44; 40 L. J. C. P. 9 ; and if the rule laid down in

Schroder v. Ward, 13 C. B. (N. S.) 410; 32 L. J. C. P. 150, were

followed, it ought to be reversed with costs ; but we do not feel

inclined to act upon that rule here, because there was some laxity

on the part of the defendants' servants in receiving the dog to be

carried without giving a ticket. The defendants would probably

not press for costs. Judgment reversed.
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ENGLISH NOTES.

1. As to exemption or limitation of liabilit}- l)_y statute. The Car-

riers' Act (1830), 11 Geo. IV. and 1 Will. IV. c. 68, enacts by section 1

that a common carrier by land for hire is not liable for a loss of any

article of property of the descri[)tions there specified contained in any

parcel or package when tlie value of the property contained in such

parcel or package exceeds £10, unless its value has. been declared by

the .sender at the time of delivery, and an increased charge, or an en-

gagement to pay the same, has been accepted by the person receiving

the package. The word " package" is used in its etymological sense of

anything packed; for instance, an open wagon with its contents consist-

ing of pictures, &c., packed in it has been held to be a package. Whaite

V. Lcmcaaliire & Yorkshire Railway (Jo. (1874), L. E. 9 Ex. 67, 43 L. J.

Ex. 47, 30 L. T. 272. When a carrier does not demand a higher rate,

although the value has been declared by the sender, he is not protected

by the statute from his common law liability. Great Northern Rail'

icay Co. V. Ii<^hrcas (Ex. Ch. 1862). 7 H. & N. 950, 31 L. J. Ex. 299, 8 L.

T. 328. " The person delivering the goods to the carrier must in the first

instance declare the value in order to fix the carrier with resi)onsibility,

and the carrier may then require him to pay an increased rate of charge

according to a tarill" put up in the office. ]>ut there is nothing in the

statute which protects him from liability, if after the value is declared

to be such as would entitle him to demand an increased rate of charge,

he chooses to accept the goods to be carx-ied without making any demaiul

of such increased rate, or requiring it to be either paid or promised,"

2}er curiam, ibid.

Before the Act it was decided that, notwithstanding the usual notice

put up in the office of a stage-coach that they would not make good

losses beyond £;"), they were liable in case of ''gross" negligence to

make good an article of much greater value. BodenJuun v. Bennett

(1817), 4 Price, 31, 18 K. E. 686; Smith v. Home (1817). 8 Taunt.

144, 2 Moore, 18, Holt X. P. 643, 17 E. E. 683, 19 E. E. 480; Birlcett

V. Willau (1819), 2 B. & Aid. 356, 20 E. E. 473; Sleat v. Farjr/ (1821),

5 B. & Aid. 342; W/fld V. rirkford (1841), 8 M. & W. 443, 10 L d.

Ex. 382. Some of these were doubtless cases of misfeasance, but in

the judgment of the Court, delivered by I'aiikk, I>., in the last-men-

tioned case it js said to be sufficient to prove an act of "gross" negli-

gence in the sense of ordinary negligence. But under the Act it was

decided that where a parcel oi valualiU' g.iods within the description of

the Act is delivered to a carrier without a declaration of the nature aiuj

value, the carrier is not liable for the loss, although it happens by the

VOL. v. — 22
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gross negligence of liis servants. ITinton v. Dibbcn (1842), 2 Q. B. 646,

11 L. J. Q. B. 113.

Bv tlie 4tli and 6th sections of the Act ]»ub]ic notices were declared

unavailing to limit the carrier's liabilit}', but nothing in the Act was

to annul or affect any special contract.

By the 8th section of the Carriers' Act, the Act does not protect the

carrier from liabilitj' to answer for loss or injury to an};- goods arising

from the felonious act of any coachman, guard, book-keeper, porter, or

other servant in his employ. It has been held under this section that

the servants of a sub-contractor of the carrier are '• servants in his em-

ploy," under this section. Macli ui, v. London and South Western Rail-

waij Co. (1848), 2 Ex. 415, 17 L. J. Ex. 271. And where a jmrcel cf

valuable goods was delivered at one of the receiving offices of the de-

fendants, a railway companj^, for carriage on their railway, and the

parcel after being thence taken by a van of the defendant company to

tlieir station was fraudulently obtained by means of a forged order and

carried away by a person in the emplo}' of the receiving office; it was

held that he was a servant in the employ of tlie company within the

meaning of the Act, and the company were liable for the loss although

the value had not been declared. Stephens v. London and South West-

em ruiihray Co. (C. A. 1886), IS Q. B. D. 121, .56 L. J. Q. B. 171, 56

L. T. 226. The })rinciple of these cases is recognised and approved in

the judgment of Lord Blackburst in Doolan v. Midland, Raihvay Co.

(1877), 2 A pp. Cas. 792, 810, ,37 L. T. 317, 319. The section has been

construed to extend to such goods only as are otherwise within the

protection of tjie Act. Shaw v. Great Western Raihvaij Co. (1894),

1894, 1 Q. B. 373, 70 L. T. 218.

The articles specified in the Carriers' Act are the following: Gold

or silver coin of this realm or of any foreign State, or any gold or

silver in a manufactured or unmanufactured state, or any precious

stones, jewellery, watches, clocks, or timepieces of any description,

trinkets, l>ills, notes of the Governor and company of the Banks of Eng-

land, Scotland, and Ireland respectively, or of any other bank in Great

Britain or Ireland, orders, notes, or securities for payment of money,

Englisli or foreign, stamps, maps, writings, title-deeds, paintings, en-

gravings, pictures, gold or silver plate, or plated articles, glass, china,

silks, in a manufactured or unmanufactured state, and whether wrought

up or not wrought up with other materials, furs, or lace, or any of them.

The following articles have been held by judicial decision to be within

the description: (glass), a looking-glass, although of considerable

dimensions (notwithstanding the words of the j^reamble as to articles

of great value in small compass), Owen v. Burnett (1834), 2 C. «fe M.
335, 3 L. J. Ex. 76; smelling-bottles, Bernstein v. Baxendale (1859),
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;
(ti-inlvets), articles used primarily

for oriiaraeiit, although thoy are otherwi.su useful, jBerustein v, Baxeii-

ddle, sitj/ra ; (paiutings), pencil-sketches of an artist, Mytton v. Mid-

land liaihvay Co. (1859), 28 L. J. Ex. u85; but not designs or pat-

terns, Woodward v. London and Nortli-Wnstem RaUioay Co. (1878),

3 Ex. D. 121, 47 L. J. Ex. 263, 38 L. T. 321; (pictures), frames are

included, Anderson v. London and Xovth-Western Railway Co. (1870),

L. R. 5 Ex. 90, 39 L. J. Ex. 55, 21 L. T. 756; (timepieces), a ship's

chronometer, Le Conteur x. L^ondon and Soutli- Western Railway Co.

(1865), L. Pv., 1 Q. B. 54, 35 L. J. Q. B. 40, 13 L. T. 325.

The Merchant Sliipping Act 1894 (57 & 58 Vict, c 60, sections 502

and 503, substantially re-enacting 17 & 18 Vict. c. 104, s. 503, and 25

& 26 Vict. c. 63, s. 54), gives a protection to carriers by sea somewhat

similar to that given by the (Carriers' Act. The description of pro-

tected articles is more limited, being confined to " gold, silver, dia-

monds, watches, jewels, or precious stones." On the other hand, tliere

is no exception as to felony on the part of the servants of the owner.

There is a general exception from liability for loss by fire; and there is

a limitation of liability [)roportionate to the tonnage of the carrying

ship. Where there is an entire contract to carry partly by land and

partly by sea, the contract is divisible, and the carrier is protected in

respect of the land journey by the Carriers' Act and in respect of the

sea journey by The Merchants' Shipping Act. Ze Conteur v. London

and South- Westei'n Railway Co., supi-a ; Baxendale v. Great Eastern

Railway Co. (1869), L. P., 4Q. B. 244, 38 L.J. Q. B. 137; I^ondon and

South- Western Railway Co. v. James (1873), L. P., 8 Ch. 241, 42 L. J.

Ch. 337, 28 L. T. 48.

2. As to exemption by special contract. Carriers, other than rail-

way and canal companies, have the power to im[)Ose an}^ conditions or

terms limiting their liability as regards the carriage of goods ni>t pro-

fessed to be carried by them.

Before the Carriers' Act of 1830 carriers frequently claimed to dis-

claim or limit their lial)ility b\' means of public notices; l)ut under

section 4 of this Act a carrier cannot limit his liability by a public

notice. It i-emains open to him, however, to limit his lialdlity by a

special contract. In Walker \. York and North Midland Railway Co.

(1853), 2 El. & ]»>!. 750, 23 L. J. Q. B. 73, the company had issued

notices with respect to the terms on which they would carry fish, and

it was proved that one of these notices was served on the plaintiff, and

that he had afterwards delivered fish to be carried. It was held that

this was evidence of a special contract. The case is different as re-

gards articles which the carrier professes to be witliin his line. If the

consignor assents to or does not dissent from the terms imposed by the
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cai-rii'i- and bronglit to his Ivuowk'dge iiuliviJually, tliose terms may

form a special contract at common law; but slionkl the consignor ob-

ject to the terms, he has a right to insist that the common carrier shall

receive the goods subject to all the responsibilities incident to his em-

ployment. Gartoii V. Bristol ami Exeter Railwaij Co. (1861), 1 B. &
8. 112, 162, 30 L. J. Q. B. 273, 291. See per Cockburx, C. J., as cited

in notes to iS'os. 1 >.K: 2, p. 300, supra.

Railway and canal companies are, by the Railway and Canal Traffic

Act, 1854 (17 & 18 Vict. c. 31), bound (by section 2) to make arrange-

ments for receiving and forwarding traffic without unreasonable delay

and -without partiality. And (by section 7) railway companies are

liable for the loss of or injury done to goods "by the neglect or default

of the company or its servants," notwithstanding any notice limiting

their liability, provided that they may make b}' special contract as-

sented to and signed b^' the consignor, any conditions which are

adjudged by the Court to be ''just and reasonable." Signature of the

consignor or his agent is essential to the validity of the contract. A
railwaj' agent employed by the sender to deliver and by the compan}' to

receive tlie goods may be treated as the consignor's agent for this pur-

pose. Aldrldgex. Great Western Railwaij Co. (1804), 15 C. B. (N. S.)

582, 33 L. J. C. P. 101.

Signature raises a presumption that the consignor had actual knowl-

edge of and assented to the conditions; biit such presumption may be

rebutted. So in the Scotch case, Scottish Central Railicay Co. v. Fer-

(jiison (1864), 2 Macph. 781, the consignor was not held to have signed

the conditions, merely because he used a forwarding note with his name

on it furnished bv the defendant company, on the back of which the

conditions were printed.

Where the company makes two alternative charges, one ordinary

with full responsibility, and one lower with exemption from liability

except for wilful default, this raises a strong presumption that the con-

ditions attached to the lower rate are reasonable, Manrhester, Shef-

field, and Linrnlnshire Railivay Co. v. Brown (appeal from Bronui v.

Manchester, Sheffield, and Lincolnshire Railwaij Co. (1883), 8 App.

Cas. 703, 53 L. J. Q. B. 124. And to a similar effect is the previous

decision of the Court of Appeal in Lewis \. Great Western Railwaij

Co. (1878), 3 Q. B. D. 195. 47 L. J. Q. B. 131, 37 L. T. 774. In the

case oi Manchester, Sheffield, &<\ Railwaij Co. v. Brovn, the sender

consio-ned fish at a rate twenty per cent, lower than the ordinary rate,

and signed a contract relieving the company, as to all fish delivered by

him. from all liability for loss or damage by delay in transit, or from

whatever other cause arising. Owing to pressure of traffic, the fish was

not carried in time to catch the intended market. It was held that
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tlie condition was on the facts of the case just cnid reasonable. The
presumption from an alternative rate may be rebutted by proving that

the liigher rate is prohibitive or that tlie alternative is illusory. See

the principal case of Peek v. Noiilt StaffordsJdre Railivaij Co., and j^e''

Lord Blackburx, in 3Jaiichester, Sheffield, &c. Railway Co. v. Brown,

supra. The question of alternative i*ates was again much discussed in

Great Western Railway Co. v. MeCarthtj (1887), 12 App. Cas. 218,

56 L. J. P. C. otJ, oG L. T. 582, where a lower rate of carriage was ac-

cepted on the terms that the carrier was absolved from liabilit\' except

for wilful misconduct; but an alternative was offered on terms which

the Court construed to make their liability the same as that of common
carriers under the Carriers' Act. The House considered that, it being

proved that the sender in fact knew that there was an alternative rate

and might easily have ascertained the terms, he was bound to inform

Iiimself of them, and it was for the Court to consider whether the alter-

native terms offered were reasonable: and the House, finding that they

were reasonable, decided that the contract to carry on the lower terms

without liability for negligence was valid within the Act. In the

opinions of Lord AVatsoi^^ and Lord Fitzgerald, it was enough that

the alternative rate was within the statutory maximum.
Where the plaintiff delivered cattle carriage paid to the defendant

company for carriage, and signed a special contract exonerating the

company from "any loss or detention of, or injury to the said animals

or any of them in the receiving, forwarding, or delivery thereof,

except upon proof that the loss, detention, or injury arose from the wilful

misconduct of the company or its servants; " and the cattle were de-

tained at the destination by the company claiming a lieu for the cost of

carriage, the clerk having omitted to enter the prepayment; t!ie plain-

tiff was held entitled to recover. The Judges, (tROVE, J., and Lope.s,

J., considered that, although the wrongful refusal to deliver ilid not

amount to wilful misconduct, it did not come within the fair meaning

of "loss or detention in the receiving, forwarding, or delivery."' (htr-

d'm V. Great Western Railway Co. (1881), 8 Q. B. D. 44, 51 L. J. (,). B.

58, 45 L. T. 509.

In the case of Shaw v. Great Wesferu Railway Co. (1893), 1894,

1 Q. B. 373, 70 L. T. 218, decided by a Divisional Court of the Queen's

Bench Division (Lawr?:nc'E, J., and Wright, J.), a curious result

was arrived at by what appears at least a narrow construction of IJie

words in section 7 of the Bailway and Canal Traffic Act, 1854, "oc-

casioned by the neglect or default of the company or its servants."

It was held that these words did not include theft by a servant of the

company where tliere was no negligence on the j)art of the company;

and consequently tliat. in regard to goods whii'h were not witliiii the
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scope of the protection of the Carriers' Act (so as to come within sec-

tion 8 of tliat Act), tlie coni[)any could, by the common hiw, j^i'otect

themselves against liability for such theft by a special contract although

such contract was not reasonable within the requirement of section 7 of

the Act of 1854. The reasoning by which this result was reached was as

follows: After citing Shaw v. York and Midhuid Railway Co. (1849),

13 Q. B. 347, 18 L. J. Q. B. 181 ; Austin v. Manchester, Sheffield, and
Lincolnshire Eailwaij Co. (1851), 16 Q. B. 600, 20 L. J. Q. B. 440;

Chip'pendalew. Lancashire and Yorkshire Railway Co. (1851), 21 L. J.

Q. B. 22; Austin v. Manchester, Sheffield, and Lincolnshire Railway

Co. (1852), 10 C. B. 454, 21 L. J. C. P. 179; and Cai-r v. Lancashire and

Yorkshire Railway Co. (1852), 7 Ex. 707, 21 L. J. Ex. 261, they proceed

:

"After these decisions the carrier's contracts or notices, when 'brought

home,' protected them from everA'thing except wilful acts, such as the

conversion of the goods by the carrier himself, or by his agents for tliat

purpose, or wilful misdelivery amounting to a renunciation of the char-

acter of bailee. . . . Hai'ing regard to the terms of the Railway and

Canal Traffic Art, 1854, and. to the history of the law, and the occa-

sion/or the Art, it seems most rrasonahlr to hold tli.nt it extends only to

negligence, or default in the nature of negligenre, or within the scope

of the servants^ employment.

"The company, therefore, as regards theft without negligence, are left

in the same position in which they have been at common law for at

least a hundred years in relation to such theft; and that is that, subject

in the case of the valuables specified in the Act of 1830 to the provisions

of sect. 8 of that Act, they can, by contract, or notice ' brought home,'

exempt themselves from liability for such thefts. It may be added

that sect. 8 of the Act of 1830 cannot be construed as a general enact-

ment that common carriers by land are in all cases to be liable for theft

b}" their servants. The terms of the section confine it to the case of

the valuables specified in the Act, and are in strong contrast with the

language used in sect. 4."

The judgment is ingenious, and in some ways instructive ; but the

construction given to the words quoted from sect. 7 of the Act is ques-

tii^nable. Having regard to the circumstances that the common carrier

is, b\' what is called the "custom of the realm," an insurer, and still

more to the origin of the "custom" which, like the rule explained by

Ulptan as the foundation of the famous edict, was doubtless based on

the suspicion of collusion with thieves, it seems more reasonable to

iissume the intention of the Act to be to include felony of servants

under the expression "default," a construction which appears con-

sistent with the ordinary use of language.

3. As to the exemption arising from inherent vice in or natural dete-
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rim-ation of the subject. Tlie best illustration of inherent vice is fur-

nished by the case of Blower v. Great Western Railway Co. (1872),

L. R., 7 C. P. 655, 41 L. J. C. \\ 268, which will be found set forth as

a ruling case, Xo. 6 of " Animal," 3 E,. C 139. See also the notes to

that case 3 R. C 142, 143.

In Ifawkins v. Great Western Railway Co. (1895), decided on the

15th of Februar}^, 1895, a re.stive horse was damaged on a journey from

Pl3'mouth to London, and the plaintiff was held not entitled to recover

damages.

As to the exemption arising from natural deterioration, it is subject

to the qualification that the carrier is liable for negligence, if when in-

formed of the circumstances— such as leakage in a cask— he does not

do what is reasonable to prevent further deterioration. Beck v. Ecans

(1812), 16 East, 244, 3 Camp. 267, 14 11. R. 340.

4. As to the exemption arising from contributory negligence. Bald-

win V. London, Chatham and Dover Railway Co. (1883), 9 Q. B. D.

582, confirms the doctrine of the principal case No. 7. There damp

rags were delivered by the plaintiffs in London to the defendants for con-

veyance to a station in Kent, where in the ordinaiy course they should

have been delivered within twenty-four hours. By mistake they were

miscarried and did not reach their destination until the lapse of three

weeks. They became heated, and were completely unfit for the manu-

facture of paperi The consignees refusing to take delivery, the rags

were ultimately destroyed. The company were held liable in nominal

damages only, on the ground that the plaintiff ought to have informed

the railway company that special care was necessary owing to the damp

state in which the rags were packed.

AMEKICAN NOTES.

In Smith's Leading Cases, 183, it is said: "That it is possible for a com-

mon carrier, either by a general notice or a special acceptance, to limit his

extraordinary liability, is a position which it is believed is not supported by

the autliority of any adjudged case in the United States." This is probal>ly

too broad a statement, for it has been held in a few cases, mostly early, tliat

the carrier may limit his liability by mere notice, if brought home to the

shipper. Ldittf/ v. Colder, 8 Pennsylvania State, 479; Atwood v. Reliance

Trans. Co., 9 Watt (Pennsylvania), 87; 34 Am. Dec. 503; Pennsylvania R.

Co. v. Schcarzenberger, 45 Pennsylvania State, 208; 84 Am. Dec. 490. In

Cole V. Goodwin, 19 Wendell (X(nv York), 251 ; 32 Am. Dec. 470, Cowkx, J.,

was of opinion that the carrier niiglit, by gpneral notice, limit his liability to

a specified amount, unless he was advised that the goods were of greater value,

l)ut not otherwise, either by notice or contract; and he said: "While we
thus fulfil our constitutional duty, we are not, like Westminster Hall, obliged

to lament while we enforce the law." And in Gnuld v. Hill, 2 Ilill (New
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York), 663, it was expressly decided tliat the carrier could not contract to

limit his liability in any manner or to any extent. See Barneij v. Prentiss, 4

Harris & Johnson (Maryland), 317 ; 7 Am. Dec. 670,

An excellent history of this matter is given iixFish v. Chapman, 2 Georgia,

349 ; 46 Am. Dec. 393, as follows :
—

" Anterior to 1776, the common carrier was an insurer for the delivery of

gooJs intrusted to him, and liable for losses occasioned by all causes, except

the act of God and the king's enemies, and without the power to limit his re-

sponsibility. That this was the law, is proven by the numerous authorities

which I have before referred to. No adjudication before that time had re-

laxed its stringent but salutary severity. It is of consequence to establish

this fact, because the common law, as it was usually of force before the

Revolution, is made obligatory upon this Court by our adapting statute. It

is said by Mr. Story, that Lord Coke recognized the right of modification, in

a note to Southcote's Case ; and also that this right was admitted in Morse v.

Slue, 1 Vent. "238. These are dicta which recognized the right before the era

of 1776. And these are not adjudications, — mere dicta, unsupported by

authoritative decisions,— they reverse nothing, establish nothing. Mr. Story

does not himself claim that there was anj^ modification of the rule before that

era. He does say that the right to modify their common4aw liability ' is now

1^1832) fully recognized.' Story on Bailment, sec. 549. All the cases (and

they are numerous) in support of his statement are since our Revolution.

VVe do not, however, question that statement. Chancellor Kent says :
—

"
' The doctrine of the carrier's exemption by means of notice from his ex-

traordinary responsibility is said not to have been known until the case of

Forward v. Pittard, 1 T. R. 27. in 178."), and it was finally recognized and set-

tled by judicial decision in Nicholson v. Willan, 5 East, 507; 15 11. R. 745, in

1804.'' 2 Kent Com. 606.

" The saying to which the Chancellor has reference was made in 1818 by

BuRROUGH, J., in Smith v. Home, 8 Taunt. 144; 19 R. R. 480, and is this:

' The docti'ine of notice was never known until the case of Forward v. Pittard,

1 T. R. 27 ; 1 R. R. 142, which I argued many years ago.' ' I lament that the

doctrine of. notice was never introduced into Westminster Hall.' The case,

then, of Forward v. Pittard is the first in which the doctrine of notice is recog-

nized, according to Mr. Justice Burrough, and that was in 1785. It was

not until 1804 that it was finally settled by judicial decision in Nicholson v.

Willan, 5 East, 507. Twentj'-eight years after the Declaration of Independence

the question of notice in all its bearings was reviewed with great learning and

ability in Hollister \. Nowlen, 19 Wendell, 234 ; 32 Am. Dec. 455. I refer to

that case now simply for the purpose of sapng that the learned Judge in that

opinion declared 'that the doctrine that a cari-ier may limit his responsibility

by notice was wholly unknown to the common law at the time of our Revolu-

tion.' Thus we think it is made manifest that in 1776, by the common law,

the carrier could not limit or modify his extraordinary responsibility by notice.

That it has been allowed since that time we admit, and to this point see Nichol-

son v. Willan, 5 East, .507; Clay v. Willan, 1 H. Bl. 298; Harris v. Packwood,

3 Taunt. 264 ; 15 H. R. 755; Eoans v. Soule, 2 M. & Sel. 1 ; Smith v. Home,

8 Taunt. 146 ; Batson v. Donovan, 4 Barn. & Aid. 39 ; Rilen v. Home, 5 Bing.
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217; Bodenhamx. Bennett, 4 Price, o4 ; IS II. R. 686; Down v. Fromont, 4 Camp.

41. Still, howevei-, in England, by common law, since the Revolution a car-

rier cannot by .special agreement exempt himself from all responsibility so as

to evade altogether the policy of the law ; he cannot exempt himself from lia-

bility in case of negligence and fraud. Story on Bailment, sec. 549 ; Riley

V. Home, 5 Bing. 218; s. c. 2 INIoo. & P. 331, 341; Sleat v. Fagg, "> Barn. &
Aid. 342 ; Wriglit v. Snell, Id. 350 ; Birkett v. Willan, 2 Id. 356 ; Beck v. Evans,

3 Camp. 267; 8. c. 16 East, 244; 14 R. R. 340 ; Smith v. Home, 4 Price, 31
;

s. c. 2 Moore, 18 ; Neu-born v. Just, 2 Car. & P. 76.

" * It is perfectly M'ell settled' (we quote from Kent) ' that the carrier, not-

withstanding notice had been given and brought home to the party, continues

responsible for any loss or damage resulting from gross negligence or misfea-

sance in him or his servants.' 2 Kent Com. 607. The notices which are

allowed in England since the Revolution go only the length of protecting the

carrier from that responsibility which belongs to him as an insurer. A di.s-

tinction is sought to be drawn in some of the books between a notice carried

liome to the knowledge of the bailor and a special acceptance or contract. 1

cannot see that there is any dilference. A notice contains the terms and con-

ditions upon which the carrier will serve the public, or some limitation of his

extraordinary responsil)llity which, when known and acted upon by his cus-

tomer, is a contract as much as if the same stipulations were made by a sepa-

rate contract with each individual customer. The only difference is in the

mode of proof ; the rule of evidence is different, and that is all. It has been

so decided, especially in Xew York. Gould v. Hill, 2 Hill (New York), 623;

Cok V. Goodwin, 19 Wendell (Xew York), 281 ; 32 Am. Dec. 47(».

" It may safely be asserted that the American decisions, with scarcely an

exception, sustain the old common-law doctrine. Mr. Wallace, in his notes

to Smith's Leading Cases, holds the following language :
' That it is possible

for a common carrier, by either a general notice or a special acceptance, to

limit his extraordinary liability, is a position which it is believed is not sup-

ported by the authority of any adjudged case in the United States.' 1 Smith's

Lead. Cas. 183. The reverse doctrine is permanently settled in New York.

We then adhere to the sound princijiles of the common law, sustained by the

Courts of our own Union, and hold notices, receipts, and conti'acts in restric-

tion of the liability of a common carrier, as known and enforced in 177(i,

void, because they contravene the policy of the law. Hollister v. Nolan, 19

Wendell (New York), 234; 32 Am. Dec. 455; Id. 355; Cole v. Goodwin, 19

Wendell (New York), 251; 32 Am. Dec. 470; Gould v. /////, 2 Hill (New

York), 623; Alexander v. Greene, 3 Id. 0, 20; Story on Bailment, 4th ed. 558,

note; Aticood v. Reliance T. Co., 9 Watts (Pennsylvania), 87; Barney \.

Prentiss, 4 Harris & Johnson (Maryland), 317; 7 Am. Dec. 670: Jones v.

Voorhe.es, 10 Ohio, 145; 2 Kent Com. 608, note."

It is now the general and settled American rule that the carrier cannot by

general or special notice, even if brought home to the sliipper, limit his com-

mon-law liability. Railroad Co. v. Manvf. Co., 10 Wallace (United States

Supreme Ct.), 318; Southern Ex. Co. v. Caperton, 44 Alabama. 101; 4 Am.

Rep. 118; Little v. Bo.^ton, kc. Rnilrond, 66 Maine, 239; Mohile jV 0. R. Co.

v. Weiner, 49 Mississippi, 725; Moses v. Boston, cVc. Railroad, 24 New Hamp-
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shire, 71; McMilian v. Michigan, S. ^-c. R. Co., 10 ^Michigan, 79; Maim v.

Birchai-d, 40 Vermont, o'2(): Kimball v. Rutland Sfc. R. Co., 26 Vermont, 247;

()2 Am. Dec. 567 ; Derwort v. Loomer, 21 Connecticut, 244 ; Dorr v. N. J. S.

Nav. Co., 11 New York, 485 ; Indianapolis, Sfc. R. Co. v. Cox, 29 Indiana, 360;

95 Am. Dec. 640; Illinois Cent. R. Co. v. Frunkenberg, 54 Illinois, 88; 5 Am.

Rep. 92; Adams Ex. v. Nock, 2 Duval (Kentucky), 562; 87 Am. Dec. 510;

Davidson v. Graham, 2 Ohio State, 131 ; Levering v. Union, ^r. CV>., 42 Missouri,

88; Judson v. Western R. Co., 6 Allen (Mas.sachusetts), 486 ; Brown v. Adams

Ex. Co., 15 West Virginia, 812. See note, 32 Am. Dec. 502.

The exception to this rule, stated by Covvex, J., in Cole v. Goodwin, supra,

in respect to limiting liability by notice to a certain amount, in absence of iu-

t'ormation that the goods are of greater value, is generally accepted, on the

ground that the carrier has a right to propoi'tion his charges to the value of the

goods and the consequent responsibility incurred. McMillan v. Mich. S. 8fc.

R. Co., 16 Michigan, 79 ; Judson v. Western R. Co., 6 Allen (Massachusetts),

486; Moses v. Boston, §-c. R. Co., 24 New Hampshire, 71 ; Orange Co. Bank

V. Brown, 9 Wendell (New York), 85; 24.Am. Dec. 129 ; Farmers' S,- Mech.

Banlv. Champlain I'rans. Co., 18 Vermont, 131; Oppenheimerv. U. S. Ex. Co.,

m Illinois, 02 ; 18 Am. Rep. 596 ; Erie R. Co. v. Wilcox, 84 Illinois, 239 ; 25

Am. Rep. 451 ; Magnin v. Dinsmore, 62 New York, 35 ; 20 Am. Rep. 442

;

Lawson on Contracts of Carriei'S, § 88; note, 32 Am. Dec. .506. In tliis case

the carrier is not bound to inquire as to the value ; the shipper's silence estops

him. Mar/uire v. Dinsmore, 62 New York, 35; 20 Am. Rep. 442; 70 New
York, 410 ; 20 Am. Rep. 608.

So the carrier may make the condition that any claim for damages must

be presented within a certain reasonable time. Southern Ex. Co. v. Hunni-

cutt, 54 IMississippi, 566 ; 28 Am. Rep. 385 ; Express Co. v. Caldwell, 21 Wall-

ace, 264; but the time must be reasonable. Capeharl v. Seaboard, §r. R. Co.,

81 North Carolina, 438 ; 31 Am. Rep. 505, and note 509.

The doctrine that the carrier might, even by special contract, limit his

common-law liability was acceded to with great reluctance by some of the

American Courts. Coavex, J., in Cole v. Goodwin, supra, said :
" It is, indeed,

true, as Loixl Eli.exborough remarks, that there is no stopping-place, no

half-way house. If the carrier can divest himself from liability by destruc-

tion by one kind of accident, or by one servant, he may in the same way go

through the catalogue. He may exonerate himself at least from all except gross

negligence or misfeasance, and even in respect to these he compasses nearly

the same end by inverting the onus and darkening the horizon of evidence. I

have said that relaxing the common-law rigour opens the highway to fraud, per-

jury, theft, and robbery." See Indianapolis, &rc. R. Co., v. Allen, 31 Indiana, 394.

But it is now well settled that the carrier may by contract, express or im-

]ilied, written or oral, exempt himself from his extraordinaiy liability as

insurer. New Jersei/ S. Nav. Co. v. Merchanl.'i' Bank, 6 Howard (United

States Supreme Ct.), 344 ; Cole v. Goodwill, supra ; Graham v. Davis, 4 Ohio

State, 362 ; 62 Am. Dec. 285 ; Bingham v. Roger.% 6 Watts & Sergeant (Penn-

.sylvania), 495; 40 Am. Dec. 581; Buck v. Penna. R. Co., I.jO Pennsylvania

State, 170; 30 Am. St. Rep. 800; Dorr v. New Jerseij S. Nav. Co., 11 New
York, 485 ; 62 Am. Dec. 125, and note, 129 ; Roberts v. Riley, 15 Louisiana
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.\iinual, 103 ; 77 Am. Dec. 1S:> ; Soulliern Ex. Co. v. Pnrcell, 37 Georgia, 103
;

92 Am. Dec. 53, and note, 56 ; Grace v. Adams, 100 ]\Iassacliusetts, 505 ; 97

Am. Dec. 117; 1 Jim. Rep. 131; Merchants' Disp. T. Co. v. Block Bros., 80

Tennessee, 392 ; 6 Am. St. Rep. 847 ; Witling v. ^7. Louis, ^-c. Ry. Co., 101

Missouri, 631 ; 20 Am. St. Rep. 036 ; 10 Lawyers' Reports Annotated, 002 ; Chi-

cago, §'f. Rg. Co. v. Chapman, 133 Illinois, 90; 23 Am. St. Rep. 587, and note,

593; Pacifc Exp. Co. v. Foley, 46 Kansas, 457; 26 Am. St. Rep. 107; Terre

Haute, cS-c. R. Co. v. Sherxcoud, 132 Indiana, 129 ; 32 Am. St. Rep. 239 ; Ballou

V. Earle, 17 Rhode Island, 441 ; 33 Am. St. Rep. 881 ; A lair v. Northern Pac.

R. Co., .53 Minnesota, 160; 39 Am. St. Rep. 588; Smith v. N. C. R. Co., 64

North Carolina, 235.

The contract for exemption may be in the form of a condition in the re-

ceipt or bill of lading, T)ut this must be assented to by the shipper. Ordi-

narily his acceptance of such a document without objection is suflicient to

raise a conclusive presumption of his assent. Grace v. Adams, supra; Mulli-

gan V. Illinois Cent. R. Co., 36 Iowa, 181; 14 Am. Rep. 514; KirJdand v.

Jjinsmore, 62 New York, 171; 20 Am. Rep. 475; Germania F. Ins. Co. v.

Memphis, Sfc. R. Co., 72 Xew York, 90; 28 Am. Rep. 113; Pacijic Ex. Co. v.

Foley, supra ; Steele v. Toiansend, 37 Alabama, 247 ; 79 Am. Dec. 49 ; Ballou

V. Earle, 17 Rhode Island, 441 ; 33 Am. St. Rep. 881 ; St. Louis, ^-c. Ry. Co.

V. Weakly, 50 Arkansas, 397; 7 Am. St. Rep. 104; Durgin v. Am. Ex. Co.

(Xew Hampshire), 9 Lawyers' Reports Annotated, 453.

And the shipper will not be permitted to show that he did not read the

document or know the condition. Morrison v. Phillips, Sfc. Co., 44 Wisconsin,

405; 28 Am. Rep. .599 ; Grace v. Adams, supra; Kirkland v. Dinsmore, supra ;

nor even that he could not read it, O'Reagan v. Cunard S. Co., 160 Massachu-

setts, 356; 39 Am. St. Rep. 484; nor that it differed from a previous oral

agreement for the same carriage. McFadden v. Missouri P. Ry. Co., 92 Mis-

souri, 343; 1 Am. St. Rep. 721.

The rule is the same where there is no such condition in writing, but the

shipper has made pre^aous shipments with knowledge of certain regulations

made by the carrier. Miller v. Georgia. Sfc. Co., 88 Georgia, 563; 30 Am.
.St. Rep. 170. In Illinois however the acceptance of a limited bill or receipt

is not conclusive, but is evidence for the jury. Adams Ex. Co. v. Stettaners,

61 Illinois, 184 ; 14 Am. Rep. 57.

This rule does not apply to conditions as to luggage in passenger tickeLs.

Rawson v. Penn. R. Co., 48 New York, 212; 8 Am. Rep. 543. (But compare

Steers v. Liverpool, cSr. S. S. Co., .57 New York, 1; 15 Am. Rep. 453.) Potter

V. The Majestic, 00 Federal Reporter, 625 ; 23 Lawyers' Reports Ainiolated,

7 16. Nor on checks for luggage. Blossom v. Dodd, 43 New York, 261 ; 3 Am.

Rep. 701 ; Mobile Sf Ohio R. Co. v. Hopkins, 41 Alabama, 486 ; 94 Am. Dec»fi07.

The carrier must give the shipper a reasonable opportunity to learn the

contents of the document containing the limitation. He may not impose it

on him in the dark where lie could not read it. Blossom v. Dodd, su/)ra. Nor

in a language uidinown to the recipient. Camden, S\-c. R. Co. v. Baldauf, 16

Pennsylvania State, 67; 55 Am. Dec. 481.

The carrier, however, may not by contract absolve himself from the con-

sequences of his own negligence or that of his servants. Railroad v. Lock
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'wood, 17 T'nited States, 34:7; GidUmime v. Hamburgh §' Am. P. Co., 42 New
York, 212 ; 1 Am. Rep. 512 ; Steinweg v. Erie Ry., 43 Xew York, 123

;

3 Ain. Rep. 673; Westcott v. Fargo, 61 Xew York, 542; 19 Am. Rep. 300
;

Maynard v. Syracuse, §-c. R. Co., 71 New York, 180 ; 27 Am. Rep. 28 ; Mich-

iqaii S. ^-c. R. Co. V. Ileaton, 37 Indiana, 448 ; 10 Am. Rep. 89 ; Empire

Trans. Co. v. Wamsutta Oil Co., 63 Pennsylvania State, 14; 3 Am. Rep. 515;

School District Y.Boston, §"r. R. Co., 102 Massachusetts, 552; 3 Am. Rep. 502;

Erie Ry. Co. v. Wilcox, 84 Illinois, 239 ; 25 Am. Rep. 451 ; Merchants' D. ^ T.

Co. V. Cornforth, 3 Colorado, 280; 25 Am. Rep. 757; Gait v. Adams Ex. Co.,

MacArthur & ^lackey (District of Columbia), 124; 48 Am. Rep. 742 ; Shriver

V. Sioux City, ^c. R. Co., 24 Minnesota, 50G; 31 Am. Rep. 353; Ryan v.M. K.

§• T. Ry. Co., 65 Texas, 13 ; 57 Am. Rep. 589 ; Pennsylvania R. Co. v. Raior-

dan, 119 Pennsylvania State, 577 ; Chicago, S,-c. R. Co. v. Witty, 32 Nebraska,

275 ; 29 Am. St. Rep. 436 ; Railroad v. Dies, 91 Tennessee, 177 ; 30 Am. St.

Rep. 871 ; Pacific Ex. Co. v. Foley, 46 Kansas, 457 ; 26 Am. St. Rep. 107

;

Johnson V. Alabama, &-c. Ry. Co., 69 Mississippi, 191; 30 Am. St. Rep. 534;

and see 13 Lawyers' Reports Annotated, 362 ; 17 ibid. 339.

The limitation is always matter of agreement, subject to the shipper's

express or implied assent. The carrier cannot impose it on the shipper against

his will, but is bound in absence of his consent to carry under his common-

law responsibility, is liable to an action for refusal, and may be compelled to

carry. As where the ship^ier has no choice but to ship with him. Railway Co.

V. Cravens, 57 Arkansas, 112; 38 Am. St. Rep. 230; Kansas Par. Ry. Co. v.

Nichols, Q Kaus. 235; 12 Am. Rep. 494, and note, 500; Adams Ex. Co. v.

Node, 2 Duvall (Kentucky), 562; 87 Am. Dec. 510; Western Trans. Co. v.

Newhall, 24 Illinois, 466; 76 Am. Dec. 760; Majjbin v. 5. C. R. Co., 8 Rich-

ardson Law (So. Carolina), 240 ; 64 Am. Dec. 753 ; Fish v. Chapman, supra ;

Doty V. Strong, 1 Pinney (Wisconsin), 313 ; 40 Am. Dec. 773; Harvey \. Conn.

Sfc. R. Co., 124 Massachusetts, 421 ; 26 Am. Rep. 673 ; Kimball v. Rutland, ^c.

R. Co., 26 Vermont, 247; 62 Am. Dec. 567.

In the absence of special contract, the effect of receiving goods marked for

carriage to a point beyond his own line is differently viewed in England and

in America. In England this implies a contract for transportation to the desti-

nation, although no connection with other carriers is sliown. and the price for

complete carriage is not prepaid. Muschamp\. Lancaster, ^-c. Ry. Co., 8 ]\I. &
VV. 421 ; 10 L. J. Ex. 466. This doctrine has been adoiited in a few of the

United States. Mobile, ^c. R. Co. v. Copeland, 63 Alabama, 219 ; 35 Am. Rep.

13; Haideyy. Screven, 62 Georgia, 347 ; 35 Am. Rep. 126; Mulligan v. Illinois

Cent. R. Co., 36 Iowa, 181; 14 Am. Rep. 514; Gray v. .Jackson, 51 New
Hampshire, 9 ; 12 Am. Rep. 1 ; Bradford v. Railroad, 7 Richardson Law (So.

Car.)j 201 ; 62 Am. Dec. 411 ; East Tennessee, Sfc. R. Co. v. Rogers, 6 Heiskell

(Tennessee), 143; 19 Am. Rep. 589; Ulinois Centi-al R. Co. v. Frankenberg,

54 Illinois, 88; 5 Am. Rep. 92, and other cases cited in note, 72 Am. Dec. 234.

In the New Hampshire case cited above, the Court say :
" The great value of

commodities transported over these connected lines ; the increased risk of loss

and damage from the immense distances over which they carry goods ; the

fact that when goods are once intrusted to carriers on these long routes, they

are placed beyond all conti'ol and supervision of the owners, ai"e cogent rea-
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sons for holding those who a.ssociate in these connected lines to a rule that

shall give effectual and convenient remedy to the owners whose goods have

been lost or damaged in any part of the line. Any rule which should have

the effect to defeat or embarrass the owner's remedy would be in conflict with

the principles and whole policy of the common law." In the Illinois case

cited above, the Court observe: "It would be a great hardship indeed to

compel the consignor of a few barrels of flour, delivered to a railroad in this

State, marked to New York city, and which are lost in the transit, to go to

New York or to the intermediate lines of road, and to spend days and weeks

perhaps in endeavouring to find out on what particular road the loss happened,

and having ascertained it, in the event of a refusal to adjust the loss, to bring

a suit in the Coui't of New York for his damages. Far more just would it be

to hold the company who received the goods in the first instance as the

responsible party, and the intermediate roads its agents to carry and deliver;

and it is the more reasonable and just, for all railroads have facilities, not

possessed by a consignor, of tracing loss of proj^erty conveyed by them, and

all have or can have running connections with each other. Above all, when
it is considered tJie receiving company can at the outset relieve itself from its

common-law liability by a special and definite agreement, such a rule cannot

prejudice them."

But according to the greater weight and number of authorities in this

country such a circumstance implies only a contract to deliver to the next

succeeding carrier. Railroad Co. v. Manuf Co., 16 Wallace (U. S. Supr. Ct.),

:]18; Elmore v. N^auf/atuck II. Co., '2^ Connecticut, 4.57; 6^5 Am. Dec. 143;

Burroughs v. Norioich, Sfc. R. Co, 100 Massachusetts, 26; 1 Am. Rep. 78;

Root V. 67. West. R. Co., 45 New York, 524 ; Clyde v. Hubbard, 88 Pennsj4-

vania State, 358 ; and cases in Indiana, Kansas. Kentucky, ^Nlaine, Maryland,

Michigan, Minnesota, Mississippi, JNlissouri, Rhode Island, and Vei-mont,

cited in note, 72 Am. Dec. 236, and in Lawson on Contract of Carriers, § 238 ,-

and an amusing discussion in Van Santroord v. .S^. John, 6 Hill (New York).

157, 163. These cases urge the injustice of placing on the receiving carrier

the responsibility for the negligence of persons over whom he has no control.

Mr. Lawson prefers the English rule, although he admits that the preponder-

ance of authority here is the other way. I agree with him, and cannot

understand how Courts, which like those of New York, hold banks respon-

sible for the default of distant collecting agents, should refuse to make the

like rule for connecting carriers.

As to inherent defects or natural deterioration. In respect to animals, see 4

English Ruling Cases, 138 and notes. In respect to perishable property, like

fruit, the carrier is not responsible for its deterioration if his own negligence

does not contribute. Schouler on Bailments, 397 ; American Ex. Co. v. Smith,

33 Ohio St. 511 ; 31 Am. Rep. 561 ; and note, 567; Beard ^- Sons v. ///. Cent.

Ry. Co., 79 Iowa, 518; 18 Am. St. 381; Gulf, &cc. R//. Co. v. Led, 76 Texas,

337 ; 18 Am. St. Rep. 45.

As to the shipper's negligence. The carrier is excused if the loss or injury

is occasioned, without his fault, by the shipper's carelessness, as in packing

goods, or in furnishing vessels in which they are contained, occasioning break-

age or leakage, or in securing animals, or in misdirecting the goods. Schouler
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on Bailments, 397 ; Conrjar v, Chicago, ^-c Rij. Co., 24 Wisconsin, 1.57 ; Erie Ry.

Co. V. Wilcox, 84 111. 239 ; 25 Am. Rep. 451. Or by the shipper's fraud in con-

cealing a valuable article under the disguise of one of trilling value ; as where

silks and furs are packed in bedding, Chicago, S^c. R. Co. v. Shea, 66 Illinois,

471 ; or a box of coin like common goods. Gorham Manuf. Co. v. Fargo, 35

New York Superior Court, 434; and see Belger v. Dinsmore, 51 Xew York, 1(56
;

Everett V. So. Ex. Co., 46 Georgia, 303; H<njes v. Wells, 23 California, 185;

Chicago, ^c. R. Co. v. Thompson, 19 Illinois, 578 ; Relf v. Rapp, 3 Watts &
Sergeant (Pennsylvania), 21; 37 Am. Dec. 528.

Section III. — Duties luider Rmlivaij and Caiud Traffic Ads.

No. 8. — LOXDOX AND NOETH WESTEEN EAILWAY
COMPANY V. EVEESHED.

(EVEESHED r. LONDON AND NOETH WEST-
EEN ExVILWAY COMPANY.)

(H. L. 1878.)

No. 9.— DICKSON v. GEEAT NOETHEEN EAILWAY
COMPANY.

(c. A. 1886.)

RULE.

A COMMON carrier is, as such, bound to accept and carr}''

goods of such kind only as he professes to carry.

But, under the Railway and Canal Traffic Acts, Railway

and Canal Companies are bound to provide reasonable

facilities for receiving, forwarding, and delivery of their

traffic, including passengers, goods, and animals. They are

consequently bound to undertake such traffic ; and tliey

cannot by special contract impose unreasonable conditions

with respect to their liability. They must also (under these

Acts and the Railways Clauses Consolidation Act, 1845),

conduct their traffic without undue preference ; and are

therefore not entitled to allow one customer a rebate off

the charge made to others, merely on the ground that the

former customer is more favourably situated for sending

his traffic by a rival company.
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3 App. Cas. 1029-1039 (s. c. 48 L. J. Q. B. 22 ; 39 L. T. 3061.

Carrier. — Railwaij Compaui/. — Inequa/ilij of Cfinrges. — Undue Preference..

Appeal in action by Evershed against the L. & N. \V. Railway Company to

recover money in respect of overcharges. Evershed was a brewer in a town

served by the Midland as well as the L. & N. W. Ry. Co. Truman, another

brewer in same town, had sidings connecting his premises with the line of

the Midland Company. The ^Midland charged Truman nothing for cartage,

and made a rebate in the charge from station to station conveyance. The

L. & N. W. Ry. Co., in order to secure a portion of Truman's custom, allowed

him similar advantages ; but to others in the same trade including the plain-

tiff, they made the ordinary charge for cartage, and allowed no rebate on the

charge for conveyance on the line :
—

Held, that this was an inequality and an undue preference within the mean-

ing of the statutes.

The plaintiff, on finding that he was sul)jected to this higher charge, had

paid it under protest :
—

Held, that he m as entitled to recover back, in an action for money had and

received, the diiference he had so paid under protest.

Appeal against a judgment of the Court of Appeal, [1030]

which had affirmed a previous judgment of the Queen's

Bench Division in an action brought by Evershed, the now re-

spondent, to recover a sum of £1356 for overcharges alleged to

have been made by the present appsllants in respect of goods

carried by them for him.

When the case came on for trial before Mr. Justice Field, it

was agreed that it should be referred to a barrister, Mr. Cave, to

state a special case for the opinion of the Court. The material

parts of tliat case were these :
—

There were three railway companies having stations in the

town of Burton-upon-Trent, by any one of which goods could be

sent from Burton to any part of the United Kingdom. Messrs.

Truman and Messrs. Ind & Coope and Messrs. Phillips were

brewers at Burton. The plaintiff, Evershed, was also a brewer

there. Messrs. Truman (who had become owners of the business

of Messrs. Phillips,) and also Messrs. Ind had communication.=i

by sidings between tlie ^Midland Bailway and tlieir own premises.

Evershed liad no such communication with any line of railway in

Burton. ]3y the use of tliese sidings the goods of these two firms

could be transferred from the breweries of tliese firms to the rail-
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way line at less cost of time and labour than from the premises of

those brewers who had no such advantages. These latter had to

pay a cartage rate for bringing their goods from their premises to

the line of railway. To the brewers who did possess these

[* 1031] advantages the Midland * Eailway directors charged no

cartage ; and, besides, allowed a rebate of 9d per ton from

the carriage rate of the goods, or what was called the " station to

station" rate. There was no direct communcation by sidings

between the North-Western Eailway and the two tirms, but when
their goods were sent to that railway, though the cartage work

was done for them, there was no charge made for cartage, and the

same rebate in the station to station rate was made, as when they

were sent to the Midland Railway. In some instances, but not

in all, it was more convenient for these firms to send by the

North Western than by the Midland Eailway, and with a view to

a successsful competition with the Midland Company (but with-

out any intention to prejudice the plaintiff) the North Western

directors exactly assimilated, in favour of these two firms, their

charges to those of the Midland. To the other brewers in the

town, of whom Mr. Evershed was one, the ordinary charges for

cartage were made, and no rebate was allowed of any kind upon

the station to station rate. For a long time the traffic business

of these other brewers was managed by a man named Ball, who,

it was said, for his own purposes, kept the persons employing

him in ignorance of these differences of charges. Ball was dis-

missed in September, 1874, but for some time afterwards Ever-

shed continued the payments as before. On the 7th of January,

1875, the plaintiff wrote to the defendants, stating that he had

become acquainted with the differences, and complaining of them,

asked for repayment of the amounts which lie alleged had been

overcharged. Up to July, 1875, he still made the payments, but

made them under protest. His demand was followed by a com-

plaint to the Eailway Commissioners, who, acting upon that

complaint, issued their injunction forbidding the railway com-

pany to continue to make the differential charges. The defend-

ants acted on that injunction, and had, in consequence, lost

much of the outward traffic of the firms before mentioned. The

plaintiff afterwards brought this action for money had and re-

ceived, to recover what he alleged to have been unlawful over-

charges.
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The question for the Court was whether the plaintiff was,

under the circumstances, entitled to recover the whole or any part

of the alleged overcharges. The Court was to have power to draw
inferences of fact.

*The special case was heard in the Queen's Bench [* 1032]

Division on the 19th of July, 1877, and on the 2nd of

February judgment was given for tlie plaintiff, which judgment

was, in November, 1877, affirmed by the Court of Appeal. This

appeal was then brought.

Counsel having been heard for the appellant, the counsel [1034]

for the respondent were not called on to address the House.

The Lokd Chancellor (Lord Cairns) :
—

My Lords, this is an appeal from a unanimous decision of the

Queen's Bench Division, and also of the Court of Appeal, and I

cannot think that your Lordships have heard anythijig in the

argument for the appellants which can raise a doubt in your

minds as to the correctness of those decisions.

I do not propose to go over the whole of the ground which has

been so completely covered by the judgments of the Courts below,

I will simply make this observation : It appears to me that the

([uestion, in cases like the present, must always be simply this:

Ls the plaintiff in the action obliged to pay one sort of

remuneration * for services which the railway company [* 1035]

performs for him. while the company performs the same

services for other traders either for less remuneration, or for no

remuneration at all ? My Lords, in my opinion undoubtedly the

railway company is, and that indeed is not disputed, in the col-

lecting, loading, and delivering of goods, performing identically

the same services for the i)laintiff in this action as for the two

other firms of brewers whose names have been referred to. Now
as a matter of policy and expediency, it may well be that the

appellants have good reasons for treating those other firms in tlie

way they do ; it may be that if they do not do that these other

iirms, from the natural advantages of the situation which they

have been al^le to occupy, will send their goods by another rail-

way and not by the railway of the appellants. But with those

considerations the plaintiff in the action has nothing whatever to

do. That is exactly one of those things which Parliament has

not left open to railway companies to judge of, — whether in tliat

way they will equalize their capacity for competing with otlier

VOL. V. — 2'-\
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lines or not. The one liglit, to my mind, the clear and un-

doubted right, of a public trader is to see that he is receiving

from a railway company equal treatment with other traders of the

same kind doing the same business and supplying the same traffic.

In my opinion that is not the case with regard to this plaintiff,

and therefore I think he is entitled to recover the moneys he has

paid under protest.

My Lords, 1 move your Lordships that the judgment of the

Court below be affirmed, and the appeal dismissed with costs.

Lord Hatiierley :
-

My Lords, I have come to the same conclusion. I have been

unable to see, since the beginning of the argument, in a case

w^iere there was this difference in the charge against thi respon-

dent, how it could possibly be said that the case comes within

the well-established construction of the provisions of the 90th

section of the Eailways Clauses Consolidation Act.

It was said indeed, and pressed on us by Mr. Mellor, that in the

17th paragraph of the case which has been stated for the opinion

of the Court below, the appellants are stated to perform " gratui-

tousl}' " the cartage which they perform for the tliree

[* 10.36] firms ; and *it was argued that the 2'laintifYin the present

case, Mr. Evershed, could have no reason to complain

because they were bountiful to others whilst to him they made

this charge, and still less (it was said) could he recover fron)

them what he has so paid as money obtained from him unduly,

and for which he could sue in an action for money had and

received. I apprehend that the real state of the facts appears

clearly from the special case, and however the word " gratuitously"

may be applied there (and it seems to be applied not perhaps un-

naturally) the result is this, that in making the total charge for

the total work, done in exactly the same circumstances in every

respect, except that the one class of people happen to be near to

a rival railway, aiul therefore might be tempted by some offer to

hand over their business to tliat railway, the one brewer is charged

Is. dd. more than the others. If that be so, surely he has the

right to sue for it, in whatever form the arrangement may have

been made as between the company and the others, the favoured

individuals, because that arrangement comes in effect simply to

this : We charge other people a lower sum of money, and we
charge you a higher sum of money. But according to the strict
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meaning of the Acts of Parliament, as interpreted by the deci-

sions, from the very moment that the company charges A. a given

sum, when B. another person (a mere stranger np to that time, if

you will), comes to the company to have the same services ren-

dered under the same circumstances, he cannot be charged one

farthing more than has been charged to A. ; he can only be charged

precisely what the Act authorizes the company to charge, namely,

that which has been charged to others, and. the moment the

directors take on themselves to charge less to another person,

they must charge less to him too. The charge must be the same

to all for the same services, performed in the same manner, for

carrying the goods for the same distance, and for similar services

rendered in every other way ; it not being a case of a wholesale

charge compared with a retail charge and the like, wdiich would

be a dili'erence of circumstances, and has been decided to be an

essential difference.

My Lords, in the case we have before us, there is really no

essential difference of circumstances ; the only difference is that

the two firms of brewers are more favourably situated for

dealing * with another railway company than the other [* 10o7]

brewer is. Therefore, I apprehend that your Lordships

cannot possibly say that the appellants are entitled to make this

distinctive charge and give to other traders a rebate without

giving the respondent a return of the money which he has so

paid in excess of the charge to other people. I think the moiiey

he has so paid, and paid under protest, can now be recovered

back by him.

Lord Blackburn :
—

My Lords, I am of the same opinion.

The 90th section of the Eailways Clauses Consolidation Act
says, in what seem to me very clear terms, that " all such tolls"

shall " be at all times charged equally to all persons, and after

the same rate, whether per ton, per mile, or otherwise, in respect

of all passengers, and of all goods, or carriages of tlie same
description, and conveyed or propelled by a like carriage or engine

passing only over the same portion of the line of railway under
the same circumstances. " I can hardly conceive clearer words
than those to express the intention of the Legislature that there

should be equality of charge in respect of all goods carried upon
the same railway under the same circumstances. It may very
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well bo that peculiar circumstances, as in some of the cases which

have been referred to, make some difference. There may be the

difference between wholesale and retail ; a large quantity of goods

may be carried cheaper than a smaller quantity of goods ; that

would be a difference of circumstances. And many other cases

may be pointed out in which the circumstances would not be the

same.

But the argument liere has been almost entirely this, that

because the two firms of brewers who have been mentioned happen

to be so situated as to the Midland Eailway that they can get

cheap carriage by the Midland Eailway Company, and conse-

quently will not go to the North Western Railway Company if

the North Western Company charges th.em the ordinary rate, there-

fore, because there is that difference in the persons, the North

Western Eaihvay Company may reduce the price to them in order

to tempt them to bring their traffic to that company. I quite

agree that this is not done with any view of injuring, or inten-

tion to injure, Mr. Evershed. It is done with a view

[* 1038] to coax some of the traffic, * which would otherwise go

upon the Midland Eailway, to come to the North West-

ern Eailway. It may be (but I do not give any opinion as to

that) that it would have l)een provident and iiroper on the part of

the Legislature, in making the enactment, to say that there should

be an exception in such cases, and tliat there might be a different

rate given in order to coax and induce traffic to go by a different

route from that by which it would otherwise have gone. How-
ever, whether that would have been a prudent and proper thing

for the Legislature to say or not, it is not what the Legislature

has said, and it is very likely that it was the intention of the

Legislature not to say it, because it was thought that if equality

of charge is to be disregarded under any circumstances, that might

be made a cloak ff)r making inequalities of charge under unjusti-

fiable circumstances. I do not know whether that was the motive

and intention of the Legislature or not, and I do not inquire.

What the Legislature has clearly said is that the tolls must be

charged equally to all persons under the same circumstances. I

think that means under similar circumstances as to the goods,

not as to the person. I do not think the person comes into the

question at all.

My Lords, there is one more argument, and one more only,
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which has been used. It was said that the word " tolls" in the

interpretation clause is contined to a cliarge authorized by the Act

of Parliament for carrying goods on the railway, from the time

the goods are put on the railway, that is to say, from the time

they are brought to the railway station, to the time when they

are delivered, and that tlie shilling which has here been paid for

the cartage outside is not a " toll" within the meaning of the

Act. I do not think it is in the least degree necessary to con-

sider whether that is so or not. 1 think it is quite clear that

when the charge from station to station, and a shilling, are, botii

together, paid by one person for the whole service performed by

the railway company including the cartage, when the amount of

the tolls (supposing tliem to be exclusive of the cartage), and an

added shilling are charged to one person, and to another person

the same tolls (again treating them as exclusive of the cartage)

are charged, and a shilling's worth of cartage is thrown in gratis,

and not charged for, this latter person gets his goods

carried upon the railway at a * cheaper rate. Whether [* 1039]

the shilling is part of the " toll" or not I do not care.

In that case there is an inequality ; there is a diti'erenee in the

amount charged for carriage upon the railway which is what the

Legislature intended to prevent.

As regards the only remaining question, namely, whether an

action for money had and received is the proper remedy in such

a case, I apprehend, my Lords, that that question was settled by

the decision in The Great Western Ilailway Couipany v. Sutton,

L. E., 4 H. L. 226 ; 38 L. J. Ex. 177, and The Lancashire Railwaij

Company v. Gidlow, L. E. , 7 II. L. 517; 45 L. J. Ex. 625, where

it was determined, as I understand it, that money extorted by

inequality of charge was to be recovered in exactly the same way
as if it had been money extorted by making an unreasonable

charge, that is to say, by an action for money bad and received.

Lord Gordon :
—

My Lords, I am of the same opinion.

This Act, the Eailways Clauses Act of 1.S45, has given rise to

a good deal of discussion and litigation, and I do not wonde, at

it altogether, considering the peculiarity of the terms which are

used in what is calhid the crjuality clause, the DOili section, 'i'hc

words in the section, "under tlu; same eirciimstances," are cer-

tainly words calculated to gixc vise (m a gnod d(^al of litigation in
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tlieir construction ; but we see how very carefully the learned

Judges in the Queen's Bench Division and in the Court of Appeal

applied their minds to it, and we find that they are unanimous

upon the point. I listened with every attention to the arguments

submitted to us by the appellant's counsel, but I must say that

they failed to bring before my mind distinctly any good grounds

of complaint against the judgments of the Courts below. 1 there-

fore think that the judgment ouglit to be affirmed.

Judgment aiypcaled from ajfiriiied ; and aiypeal dismissed with

costs.

Lords' Journals, loth July, 1878.

Dickson v. Great Northern Railway Company.

18 Q. B. D. 176-19.3 (s. c. 56 L. J. Q. 15. Ill ; .55 L. T. 868; 35 W. R. 202).

Carrier. — RaUwaij Compaii)/. — Reasonable Condition.

[176] A condition, contained in a ticket signed by a person delivering a

dog for carriage to a railway couipany, stated that " the company are

not and will not be common cari-iers of dogs, nor will they receive dogs for

conveyance except on the terms that they shall not be responsible for any

amount of damages for the loss thereof, or for injury thereto beyond the sum

of £2 unless a higher value be declared at the time of delivery to the com-

pany and a percentage of 5 per cent, paid upon the excess of value beyond

the £2 so declared:"—
Held, that, although tlie railway company were not bound to be connnon

carriers of dogs, yet, being bound by the Railway and Canal Traffic Act, 18r)4,

to afford reasonable facilities for the carriage of dogs, they could only limit

their liability in respect thereof by reasonable conditions : and that the above-

mentioned condition was not just and reasonable within the meaning of the

7th section of the Act, and therefore did not protect the railway company

from liability to an amount exceeding £2 in respect of damage done to the

dog through the negligence of their servants.

Appeal from the judgment of the Queen's Bench Division, re-

versing the decision of the Judi>e of the Newcastle Countv Court,

The action was brouglit in the county court in respect of injury

occasioned, through the negligence of the defendant's servants, to

a greyhound belongiug to the plaintiff, which had been delivered

to the defendants for carriage from Lcmdon to Newcastle. The

defendants had paid £2 into Court, and with regard to any further

amount pleaded the terms of a condition contained in a printed

ticket signed by the plaiiitiff's servant, in the fo)iii required by
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the defendants to be signed hx all persons sending dogs by their

railway, upon the delivery of the dog to the defendants for car-

riage. The terms of the condition were as follows :
" Notice is

hereby given that the company are not and will not be common
carriers of dogs, nor will they receive dogs for conveyance except

on the terms that they shall not be responsible for any amount of

damages for the loss thereof or for injury thereto beyond the sum
of £2 unless a higher value be declared at the time of

delivery to the company, and a percentage of 5 per * cent. [* 177]

paid upon the excess of value beyond the £2 so declared.

"

The value of the plaintiff's dog was £60. No declaration was

made of the value at the time of the delivery of the dog to the

company, nor any payment beyond the ordinary fare for the car-

riage of a dog from London to Newcastle, which was 6s. While

the dog was in the charge of the defendants a porter negligently

wheeled a barrow over its tail, and it was so much injured as to

be deteriorated in value to the extent of £25. The County Court.

Judge held that the above-mentioned condition was unreasonable,

and therefore void under the Eailwa}' and Canal Traffic Act, 1854,

and gave judgment for the plaintiff' for £23 over and above the £2

paid into Court.

The Divisional Court (Mathew and A. L. Smith, JJ. ) on ap-

peal reversed his decision.

J. Lawson Walton, for the plain.tiff'. The condition was un-

reasonable. The refusal of the defendants to be common carriers

of dogs or to carry them except on the terms stated in the condi-

tion is a breach of the obligation imposed upon them by the Rail-

way and Canal Traffic Act, 1854 (17 & 18 Vict. c. 31) s. 2. It is

submitted that the effect of the legislation is that they are bound

to carry dogs, like goods, as common carriers. They cannot refuse

to be common carriers of dogs, because that would be to subject

one class of traffic to an undue disadvantage. The owners of dogs,

though paying the ordinary rate of fare, would not get the ordinary

value for it, viz., the liability of tlie company as common car-

riers. Dogs are in no different position for this purpose from tliat

of any other class of chattels. Assuming that the provisions of

.'^. 7 i»f the Railway and Canal Traffic Act, 1854, apply t<> dogs,

and that the defendants could by a special contract limit their

liability as carriers of dogs, it must be by a contract flu; terms u[

which are reasonable. The elfect of this condition is tliat tliev
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will not be common carriers of dogs at all, nor will they even be

liable for negligence, wilful misconduct, or dishonesty on the

part of their servants, unless a percentage on the value is paid,

or, in other words, an insurance rate ; and, where such insurance

rate is paid, they do not undertake to insure the dog, be-

[* 178] cause they do not then accept the position of common * car-

riers, but only of bailees for hire. Again, it is clear that

in order that such a condition may be reasonable there must be a

reasonable alternative offered. It may be reasonable for a com-

pany, charging a reasonable amount in respect of goods carried on

the ordinary carrier's liability, to say that, if the goods are car-

ried at a lower rate, they must be at owner's risk; but here the

percentage rate is so high that in many cases there would be no

real alternative but to send the dog at owner's risk. Take the

case of a carriage of a dog worth £60 for a few miles. There

must be some consideration to the consignor for giving up the

ordinary liability of the carriers. There is none here. They

cited Harrison v. London, Brighton, and South Coast Ry. Co.,

2 B. & S. 122 ; 31 L. J. Q. B. 209 ; Ashenden v. London, Brighton,

and South Coast By. Co., 5 Ex. D. 190; McManusw. Lancashire

and Yorkshire Ry. Co., 4 H. & N. 327 ; 28 L. J. Ex. 353 ; Beeh v.

North Staffordshire Ry. Co., 10 H. L. C. 473, p. 286, ante ; Aber-

deen Commercial Company v. Great North of Scotland Ry. Co., 3

Nev. & Macn. 205 ; Manchester, Sheffield, and. Lincolnshire Ry. Co.

v. Brown, 8 App. Cas. 703; 53 L. J. Q. B. 124; Lewis v. Great

Western Ry. Co., 3 Q. B. D. 195 ; 47 L. J. Q. B. 131.

Cyril Dodd, for the defendants. No statute imposes on the

railway company the duty of carrying dogs, though a rate is given

by their Acts in case they choose to do so. It has been decided

that a railway company are only common carriers of things which

they profess to carry as such. Oxlade v. North Eastern Ry. Co. , 1

C. B. (N. S.)454; 26 L. J. C. P. 129; Johnson, y. Midland Ry.

Co., 4 Ex. 367; 18 L. J. Ex. 366. It is not denied that, if they

carry dogs, they are bound to carry them on reasonable terms.

The condition in this case was reasonable. It is submitted that

it is not necessary to contend that the condition would be reason-

able as applied to all circumstances, e. g., in the case of every

distance, however short, for which a dog is carried. The ques-

tion is whether it was reasonable as ajjplied to the circumstances

of this particular case, viz., to a carriage from London to New-
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castle. A contract of this sort is reasonable, because it is pre-

cisely analogous to the provisions made by the Legislature

itself with regard to some animals in the 7th * section of [*. 179]

the Railway and Canal Traffic Act, 1854. Cases like Har-

rison V. London, Brighton, and South Coast By. Co., and Ashenden

V. London, Brighton, and South Coast Bjj. Co., are distinguish-

able, because there the company sought to relieve themselves of

all liability whatever in respect of dogs above a certain value,

unless the value was declared. Here the company undertake

liability for a reasonable amount of damage, where the value is

not declared. The principle of the cases is that the company

cannot destroy their liability altogether, they can only limit it

by reasonable conditions. He cited Beal v. South Devon Ry. Co.,

3 H. & C. 337; Rohinson \. London and. South Western Ry. Co.,

19 C. B. (N. S.)51 ; 34 L. J. C. P. 234; Gregory v. West Midleind

Ry. Co., 2 H. & C. 944; 33 L. J. Ex. 155, 157.

Walton, in reply. The condition being in its terms applicable

to all cases in which dogs are carried, its reasonableness or other-

wise must be considered in reference to all cases, and not only to

the circumstances of the particular case. The evil at which the

Eailway and Canal Traffic Act, 1854, s. 7, was aimed was the

attempt to impose unreasonable conditions on the public at large.

Cur. eidv. vult.

Dec. 15. The following judgments were delivered :
—

•

Lord EsHER, M. E. The question in this case is whether the

defendants are liable for damage occasioned to the plaintiff's dog

through the negligence of their servant to a greater extent than

£2, the amount paid into Court. The person who delivered the

dog to the company for carriage signed a ticket containing certain

terms with regard to the carriage of dogs, upon which the defend-

ants rely. The County Court Judge held those terms to be un-

reasonable, and, assessing the damage done to the dog at £25, he

held that the defendants were lial)le to the extent of £23 in

addition to the amount paid into C/Ourt. The Divisional Coui't

reversed his decision. Having regard to the views expressed by

the learned Judges below, this Court has felt it necessary to con-

sider the case with great care, but after sucli consideration we

have arrived at the conclusion that their judgment should

be reversed. *The first (piestion that arises is wjictlior [*1S0]
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the company were liable as common carriers in respect of the

carriage of dogs. For the reasons which will be presently given

by my Brother Lindley, I am of opinion that they were not

bound by the common law to carry dogs, and, therefore, if there

had been no legislation on the subject, they could have made any

terms they pleased with regard to the carriage of dogs. The

case, however, does not seem to me to depend on the common law

liability of the company, but on statutory enactments. By the

Eailway and Canal Traffic Act, 1854 (17 & 18 Vict. c. 31), provi-

sion is made for the regulation of traffic on railways and canals,

and by s. 1 "traffic" is to include " animals. " The 2nd section

provides that the company shall afford all reasonable facilities for

the receiving and forwarding and delivering of traffic, and by the

3rd section a remedy was provided where such reasonable facili-

ties were withheld by application to the Court of Common Pleas,

whose jurisdiction in such matters has since been transferred to

the Railway Commissioners. Therefore it appears to me that the

defendants are bound by statute to afford reasonalde facilities for

carrying, among other animals, dogs. Then hj s. 7 of the Act it

is provided that the company shall be liable for the loss of or any

injury done to any horses, cattle, or other animals, or to any

articles, goods, or things in the receiving, forwarding, or deliver-

ing thereof occasioned by the neglect or default of such company

or its servants, notwithstanding any notice, condition, or decla-

ration made and given by such company contrary thereto, or in

anywise limiting such liability, every such notice, condition, or

declaration being thereby declared void. If the section stopped

there the com])any would be bound to carry dogs for hire, but

not, I think, as common carriers. I think their liability would

be that of bailees for reward, and such liability could not be

affected or limited by any notice, condition, or declaration they

might make or give. But then there comes a proviso to the effect

that nothing contained in the Act shall be construed to prevent

the coinitany from making such conditions witli respect to the

receiving, forwarding, and delivering any of the said animals,

articles, goods, or things as shall be adjudged by the Court or

Judge before wdiom any question relating thereto shall

[* 181] * be tiied to Ije just and reasonable. Inasmuch as the

Act declares that jjrmtt facie all such conditions are to be

]iull and void, it seems to me that it lies on the company to show
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that any condition upon Avhicli it may rely is ju.st and reasonable.

If tlie case is tried before a Judge and jury I think it is for the

Jud"e to sav whether the condition is reasonable, althouoh, I

think, if he needs any assistance with regard to facts material

for the determination of that question, he may ask the jury to

hnd such facts. But, where there are no special facts in ques-

tion, it is for the Judge to say upon the construction of the con-

dition, bringing to bear his knowledge of the world, wdiether it

is just and reasonable. In the present case there was no evidence

of any special circumstances. One of the Judges in the Court

below seems to have thought that there were special risks and

difficulties involved in the carriage of dogs, e. g., that dogs were

exceptionally liable to be stolen. I cannot assume in the absence

of any evidence that a dog is peculiar in that respect, or that

there is any special danger of theft in the case of a dog where

reasonable care is taken. Therefore, as it seems to me, the Judge

was to determine wJiether the condition was reasonable upon the

construction of its terms without evidence of any circumstances

peculiar to dogs as compared with other animals. What, then, is

the nature of the condition ? It is, as it a])pears to me, a condi-

tion of the most violent description. It absolutely absolves the

company from liability for any negligence of themselves or their

servants however gross, and for wilful misconduct or dishonesty

of their servants. Anything more violently stringent there could

not be. Superior autliority, l)v which I am bounil, has held that,

if a reasonable alternative is given to the customer by wliich,

instead of accepting these harsh terms, he can pay a higher rate

and have his goods carried upon the terms of the ordinary lia-

bility, even such a sweeping exemption from liability may be

reasonable.

The question is, therefore, whether there is such an alternative

here. The company say that they will be liable to the ordinary

liability of bailees for hire up to the amount of £2, but beyond

that sum they will not l)e liable, unless a percentage of 5 per cent,

upon the value of the dog is paid. The condition appears to

be a notice to tlie |;ul)lic in general, applicable to tlio case

of * all persons for whom dogs are carried, and 1 think, [*1S'_']

tlierefore, we have to see wlictlier it is reasonalde as ap-

plied to all cases to which it is ap])licablo. In tliis particular

case the dog was to be carried for a long distance. The ordinary
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fare would he 6.5. , Imt, if the percentage was paid on tlie value of

this dog, the fare would he £3 4s. Tlie excess over the ordinary

fare may be looked at in two ways. If it is treated as a premium

of insurance, the company must be looked on as contracting to

insure the dog; and then tlie consideration at once arises that

such a contract would he invalid as being ultra vires, and could

not be enforced against the company ; and therefore, in that point

of view, the consideration for the excess payment fails and the

condition is obviously unreasonable. On the other liand, if the

excess payment is treated as extra fare, how does the case stand?

The fare for the carriage of a dog of the value of £60 for the dis-

tance in question would be more tlian that for the carriage of a

passenger in a hrst-class carriage for the same distance with all

the liabilities attaching to the carriage of a passenger. On a

short journey the same consideration would apply to a much

greater extent. It is obvious to me that no person wanting to

have a dog carried could submit to these terms. The cases seem

to me to establish that an alternative which no reasonable person

could possibly adopt is for this purpose no alternative at all. In

effect, therefore, what the company do in the case of dogs, which

they are bound b}' statute to carry on reasonable terms, is to say

that they will not carry them except on the terms of being subject

to no liability whatever beyond £2, and to give no alternative.

The cases decide that, if no alternative is given, such terms are

unreasonable. For these reasons I think that this condition M'as

unreasonable, and therefore that the decision of the Court below

should be reversed.

Ltndley, L. J. In order to decide the question thus raised, it

is, in my opinion, necessary to ascertain at the outset whether

the company is bound to carry dogs and, if it is, upon what

terms, where there is no express contract determining them. If

the railway company can lawfully refuse to carry dogs at all, it

seems to me to follow that any terms on which it may

[ *183] choose to * carry them are in the nature of concessions on

the part of the company, and that no terms on which it

may choose to carry can be pronounced unreasonable. In the

case supposed there is no standard of reasonableness or unrea-

sonableness ; and if any particular terms were objected to or were

held unreasonable, the railway company would still be masters of

the situation, and be able lawfully to refuse to carry on any other
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lerms. A judicial decision that a particular set of terms was un-

reasonable would, in the case supposed, be of little practical use,

and would afford no protection to the public, as the action of the

Court could always be paralyzed by a refusal on the part of the

railway company to carry. Unless, therefore, the railway com-

pany is bound to carry upon some terms, no contract of carriage

can, in my opinion, be declared invalid on the ground of its being

unreasonable. I proceed, therefore, to inquire whether the de-

fendants here can lawfully refuse to carry dogs from London to

Newcastle, and in order to determine this question it is necessary

to see how a duty to carry can arise apart from express contract.

Such a duty can only arise in one of two ways : first, by being

a common carrier ; and, secondly, by virtue of some statute.

At common law no person is bound as a common carrier to carry

any goods of a kind which he does not profess to carry. Unless he

professes to carry dogs for people in geiieral, he is not bound to

carry a dog for any particular individual ; and if a carrier says he

will not carry dogs except on certain terms, he can lawfully refuse

to carry any particular dog on any other terms. In this case the

defendants expressly say tliey are not common carriers of dogs and

will not carry dogs except on their own terms. The common law,

therefore, does not oblige the company to carry dogs at all ; and

at common law no action will lie against the company for refus-

ing to carry a dog. Moreover, as no person is l)ound to enter into

an agreement with one person simply because he is in the halnt

of entering into similar agreements with others, a company which

is not a common carrier of dogs, but which may be in the habit

of carrying dogs on certain terms, may at common law decline to

accept any particular dog, even on those terms, and may refuse to

carry the dog at all, or may refuse to carry it except upon

some other terms which the company may specify. *At [* 184]

common law, therefore, it seems to me the defendants can

lawfully refuse to carry dogs except upon their own terms.

Passing now to the various statutes relating to lailway com-

panies, there are very few enactments which in plain and distinct

terms impose upon companies the duty of carrying any particular

things. They are bound to carry troops (7 & 8 Vict. c. 85, s. 12),

and mails (36 & 37 Vict. c. 48, s. 18), but until the passing of

the Railway and Canal Traffic Act, 1854, the duty of railway

companies to carry any particular class of goods depended upon
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whether they did or did not profess to carry such goods as com-

mon carriers. The Eailways Clauses Consolidation Act, 1845,

did not impose on railway companies any duty to carry goods of

which they were not common carriers by reason of their own con-

duct and profession. This was decided by Joli/nsoii v. Midland

Railway Comijanij, and was recognised as clear and settled law

by Vice Chancellor Wood in Hare v. London and North Wester ji

Railway Company, 2 J. & H. 80; 30 L. J. Ch. 817. The Rail-

way and Canal Traffic Act, 1854, materially altered the law in

this respect, for it enacts by s. 2 that every railway company

shall afford all reasonable facilities for receiving, forwarding, and

delivering traffic; and by s. 1 the word " traffic" includes passen-

gers and their luggage, and goods, animals, and other things.

This Act imposes on railway companies the duty to afford rea-

sonable facilities for carrying all passengers, goods, and animals.

There may be an exception in the case of specially dangerous

goods (see the Eailways Clauses Consolidation Act, 1845, s. 105),

but tliese are not now in (piestion. Tlie duty thus imposed on

railway companies is inconsistent with their riglit to refuse to

carry any particular class of goods or animals which they have

facilities for carrying, and is inconsistent with their right to

refuse to carry such goods or animals except upon terms which are

unreasonable. The machinery for enforcing this duty is provided

by the Eegulation of Eailways Act, 1873 (36 & 37 Vict. c. 48),

to which it is unnecessary to allude further on the present occa-

sion. The important point is that railway companies are bound

to carry goods and animals which they have facilities for carrying.

It would, however, be a mistake to suppose that railway

[* 185] companies are bound to carry as common carriers * every-

thing which they can be required to carry under the pro-

visions of the Eailway and Canal Traffic Act, 1854. Eailway

companies are bound by that Act to provide reasonable facilities

for carrying passengers, but they are not common carriers of pas-

sengers. So railway companies are bound to provide reasonable

facilities for carrying animals or particular classes of goods, but

it by no means follows that they are liable as common carriers for

what they are bound by statute to carry. This distinction is

important and requires to be borne in miud. Whether railway

companies are common carriers of particular classes of goods

depends upon what they habitually do or profess to do with
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respect to such goods. The Railway and Canal Tratfic Act, 1854,

does not make railway companies liable as common carriers in

respect of goods which they do not profess to carry as such.

This was, in fact, decided in Oxlade v. North Eastern Railwaij

Company.

In the case now before us the defendants are not common car-

riers of dogs, and are not bound to carry dogs at tlieir own risk.

But the defendants are nevertheless bound to provide reasonable

facilities for carrying dogs, and are, in other words, bound to

carry them at reasonable times and on reasonable terms. This

brings me to the consideration of s. 7 of the Railway and Canal

Traffic A('t, 1854, and the application of that section to the facts

of the case. The section itself must be construed in conformity

with the principles finally settled by the House of Lords in Peek

V. North Staffordshire Railway Company (p. 286, ante). According

to that decision, not only must conditions made by a railway com-

pany be just and reasonable in the opinion of the Court and Judge

before whom any question relating to them shall 1)e tried, but also

contracts signed by the senders of goods must be just and reason-

able in the opinion of the same tribunal. Further, it was held in

that case, and again in Asheadoi v. London, Briyliton, and South

Coast By. Co., that a contract or condition exempting a railway

company from all liability in respect of goods unless their value

was declared and an additional payment made was unreasonable.

In Peek v. N'ortli- Staffordshire My. Co., the goods were

marble mantel-pieces. In Ashenden v. London, * Brighton, [* 186]

and South Coast By. Co., the thing sent was a dog. As
regards horses, cattle, sheep, and pigs, however, s. 7 of the Rail-

way and Canal Traffic Act, 1854, contains a proviso which itself

limits the liability of railway companies to certain specified sums

unless the sender of such animals declares them to be of higher

value than those sums ; in which case the railway comiianies may
demand a reasonable percentage upon tlie excess of the value so

declared above the specified sums. This proviso does not ap})ly

to dogs, but it does not follow that a similar principle may not

be applied to dogs by special contract.

The first branch of the proviso shows that as regards the ani-

mals specified a railway company is not liable in respect of horses,

&c. , the value of which is not declared beyond the specified

amounts, even although the horses, &c. , are injured by the negli-
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gence or even wilful misconduct of the company's servants. The

proviso is express " that no greater damage shall be recovered,

&c. " and there is no qualitication or exception with reference to

the cause of injury. The second branch of the proviso authorizes

a percentage on tlie value declared without reference to the dis-

tance to which the animals are carried ; but the percentage must

be reasonable. At the same time no test of reasonableness is

given. The particular contract with which we have to deal

clearly indicates to the sender that the railway company are not

common carriers of dogs, and that he can send his dog at his own

risk beyond the amount of £2, or that he can insure it against

risks arising from the negligence or misconduct of the company's

servants, if he chooses to declare its value and pay £5 per cent,

on the excess of its value above £2. The contract does not say

in terms what risks the company take upon themselves if the

liigher percentage is paid, but the construction of it is reasonably

plain and is to the above effect.

The learned County Court Judge, who has held the contract

unreasonable, has done so mainly on tbe ground that it did not

afford a hondfidc option, intelligible to the public, to send dogs

at reasonable alternative rates. I am not sure that I quite un-

derstand his view on this point; it seems to me that the ticket

gives the alternative already stated. It is very true that

[* 187] the company * will not on any terms carry dogs at their

own risk to the same extent as they would be compellable

to carry them, if the company were common carriers of dogs ; but

they are not compellable to carry dogs as common carriers either

by their own profession or by virtue of any Act of Parliament.

The contract in question is a printed form applicable indiscrimi-

nately to all senders of all dogs by all trains and to all places to

which the company agree to carry dogs. This circumstance

justifies the Court in looking to the contract not only with refer-

ence to the plaintiff' but also with reference to its reasonableness

to the public generally. It is not like a special contract, which

is not a common form. Being what it is, I do not think that the

company can rely, in this particular case, on s. 15 of their Special

Act of 1850, or, in other words, on the fact that the dog was sent

by a fast train, and to a place beyond the limits of the company's

own line. There is no evidence that the company would have

carried the dog at all on any other terms, and in the absence of
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such evidence the circumstances to which I have alluded are, in

my opinion, immaterial.

The only points remainin"- for consideration are the reasonable-

ness of the limit of £2 and of the charge of 5 per cent. £2 is

a small sum for a valuable dog, and 5 per cent, is a large sum
on a large amount. But £2 is the sum fixed by statute as tlie

measure of liability for a sheep or pig, the value of which is not

declared, and it appears to me reasonable for dogs. So far as I

know, dogs in general are not more valuable than sheep or pigs

in general. On this point the statute itself affords a guide.

The real difficulty turns on the 5 per cent, demanded for more

valuable animals. Here the statute is no guide except that it

shows that a percentage may be reasonable irrespective of dis-

tance. But although a small percentage may be reasonable irres-

pective of distance, it by no means follows that the same is true

of a high percentage. A charge of 5 per cent, is high enough to

cover a total loss of one dog in every twenty, and appears exces-

sive, although no doul;)t the risk of theft increases with tlie value

of the dog. In the absence of evidence to show that such a charge

is reasonable, 1 am unable to hold it to be so. Possibly the

defendants might have adduced evidence to show that 5

percent, was a * reasonable sum to charge; but, although [* 18(S]

the defendants knew that the contract signed by the

plaintiff" would not bind him unless it was reasonable, they pro-

duced no evidence on this point. The burden of showing that a

contract of this sort is reasonable is thrown by the statute on the

defendants, as was pointed out by, Lord Oh.VNWORTH in Peck v.

North Staffordshire Rtf. Co., and by Lord Blackbuux in Harrison

V. London, Briijldoti, and South Coast B,y. Co.

The Divisional Court has held 5 per cent, to be reasonable with-

out any evidence to show that it is so. Upon this point I am
unable to agree with them. Five per cent, is so large a sum as

in my opinion to require evidence to show that it is reasv.iiable.

The appeal ought therefore, in my opinion, to be allowed.

Lopes, L. J. The facts which are set out in this special ca.se

raise an imp(n'tant question with regard to tlie liabilities of rail-

way companies as carriers, and the extent to which such liabili-

ties may be qualified by the 7th section of tlie Railway and Canal

Traffic Act, LS54.

I will first consider the position and liabilities of railway com-
VOL. v. — 21
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panies as carriers before the passing of tlie Eailway and Canal

Traffic Act, 1854.

Generally railway companies like other carriers were common
carriers of goods which they were bound by statute to carry, or

which tliey professed to carry, or actually carried, for persons

generally, but not of goods which they did not profess to carry,

and were not in the habit of carrying, or only carried under spe-

cial circumstances or subject to express stipulations limiting

their liability in respect of them. In 1830 the Carrier's Act was

passed for the protection of common carriers against the loss of or

injury to parcels delivered to them, the value and contents of.

which were not declared. In 1845 the Eailway Clauses Act was

passed. Sect. 86 of that Act is permissive, and railway com-

panies are not as such bound to be carriers, and s. 89 provides

that nothing in the Act contained is to make railway companies

liable further or in any other case than they would have been

liable as common carriers. So that up to 1854, railway

[* 189] companies, unless compelled * by some statute, could have

refused to carry dogs or any other traffic which they did

not profess to carry and did not generally carry, as common car-

riers, and no action would lie to compel them.

Two important matters are aimed at and hit by the Eailway

and Canal Traffic Act, 1854. It provides that railway companies

shall afford all reasonable facilities for receiving, forwarding, and

delivering traffic without delay and without partiality ("traffic"

by the interpretation clause including animals), and gives a

remedy, if facilities are withheld, on application to the Court of

Common Pleas, a jurisdiction now transferred to the Eailway

Commissioners.

Since the passing of that Act railway companies cannot in my
opinion absolutely refuse to carry traffic which they have facili-

ties for carrying, even if they did not profess to carry and did

not generally carry such traffic, but would be compellable to

carry it, not as common carriers, but with the liabilities of

ordinary bailees, and subject to reasonable conditions limiting

that liability.

Applying that principle to the present case, I am of opinion

that tlie defendants were not common carriers of dogs and were

not bound to carry them at their own risk, but could not refuse

to carry them on reasonable terms and subject to reasonable

conditions.
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Such being tlie position of railway companies with regard to

dogs, I pioceed to consider the 7th section of the Kailway and

Canal Traffic Act, 1854, under which section the defendants claim

to he exonerated from liability beyond £2. Admittedly the dog

was injured by the carelessness of a servant in the defendant's

employ, and admittedly the value was far in excess of £2. The

defendants are liable therefore to compensate the plaintiff for the

full value of the dog, unless exonerated by the special contract

which they set up under the 7th section of the IJailway and

Canal Traffic Act, 1854. If the terms on the ticket sought to be

imposed by the defendants are reasonable, the defendants are

protected; if they are not, the defendants are liable to pay to the

plaintiff the value of his dog. It is for the defendants to make
out that the terms they have sought to impose are reasonable;

no evidence was given by them : the Court must therefore

* form its opinion by construing the notice, which is in [* 190]

writing, and determine for itself whether the terms are

reasonable.

When the Railway and Canal Traffic Act was passed the law

in respect to the liability.of carriers had been much relaxed, and

tlie weight of the decisions at that time established that carriers

might by special notice make contracts limiting their responsi-

bility even in cases of gross negligence, misconduct, or fraud on

the part of their servants. The Legislature thought that the com-

panies took advantage of these decisions to evade the salutary

policy of the common law, and accordingly intervened and passed

the Eailway and Canal Traffic Act, 1854.

The 7th section is the material section, and in that section the

Legislature says in effect that any terms or conditions purporting

to free a railway or canal company from responsibility for the

negligence of their servants are void unless they are adjudged

reasonable by a Judge or a C^urt. In determining whether the

terms imposed l)y tlie defendants on the conveyance of dogs are

just and reasonable, it is material to consider whether such terms

are to be regarded in their general ajiplication to tlie public or

only in their application to the conveyance of this particular dog

from London to Newcastle. At first I was inclined to think the

Court must look at the terms in the abstract as affecting this

particular contract between the plaintiff and the defendants, and

not in their general application to the public. Having regard,
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however, to the fact that the terms are contained in a printed

notice and are nsed indiscriminately whatever the ordinary fare

may be, and whether the distance is long or short, I am of opinion

that the reasonableness of the terms must be determined with

reference to the public at large, and not with reference to the

conveyance of this particular dog from London to Newcastle. It

is clear to my mind that there is nothing unjust or unreasonable

in the form of the terms, or perhaps I should say mode of con-

tracting. It is the form expressly authorized by the Legislature

in tlie case of horses, neat cattle, sheep, and pigs. The 7th sec-

tion of the Eailway and Canal Traffic Act has been held to extend

to all animals although the limitation of particular amounts of

damages is confined to those animals expressly named in the pro-

viso. I have no doubt, however, but that the Legislature

[* 191] intended special * contracts limiting liability in respect

of other animals to be framed on the same lines, and,

mutatis mutandis, to be similar to those expressly provided for.

So far there is nothing unjust or unreasonable in the form of the

teruis imposed by the defendants. But on other grounds I am of

opinion that the terms are unjust and unreasonable. To be just

and reasonable they sliould not be oppressive, excessive, nor deter-

rent. What is the position of the owner of the dog in this case ?

He has a dog of the value of £60 which he wishes to send from

London to Newcastle. Practically the defendants have a mon-

opoh' and he must send it over their railway. They say to him,

we will carry your dog and, if any harm liappens to it, or if it is

lost, even by the negligence, wilful misconduct, or dishonesty of

our servants, we will only pay you £2, unless you declare its

value at £60 and pay in addition to 6.s. (the ordinary fare of the

dog) a percentage of 5 per cent. /. c, £2 18s., which with the

ordinary fare of 6.s. would make the cost for the carriage of that

dog £3 4s. The fare of a first-class railway passenger from London

to Nev/castle is £1 8s. 3d. , so that the dog would cost one-third

nrore than a human being conveyed over the same distance in a

first-class railway carriage, where the liability for negligence

would be unlimited. It is to be observed, too, that 6s. is the

ordinary fare for the carriage of the dog, and the additional charge

is just ten times the ordinary fare. There are many other illus-

trations which might be suggested. Take a short journey of twenty

miles, where the ordinary fare of the dog would be at the most Is.
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6^. The clog is worth £10. The owner wishes to secure himself

against the neglect, misconduct, or dishonesty of the servants of

the defendants. To effect this object he must pay 8s. extra, that

is 9s. 6//. for his dog, or be satisfied in case of loss or damage to

recover £2. This would be a higher charge for the dog than

would be payable for a first class passenger traversing the same

distance where the liability was unlimited. In the case I have

just stated, if the dog was worth £20, the extra, charge would be

18s-., making together Ids. Qd.

In these circumstances it is, as I have said before, for the

defendants to make out that the terms which they have sought to

impose are reasonable. A condition exempting the carrier wholly

from liability for the neglect and default of his servants

* is prima facie unjust and unreasonable, but it is not of [* 192]

necessity so in every case. A carrier is bound to carry

for a reasonable .remuneration, and, if he offers to do so, but at

the same time offers in the alternative to carry on the terms that

he should have no liability at all, and holds forth, as an induce-

ment, a reduction in the price below tliat wliich would be a rea-

sonable remuneration foi' carrying at the carrier's risk, or some

additional advantage, which he is not bound to give to those who
employ him with a common-law liability, a condition thus offered

maybe just and reasonable. Manchester, Slicffi.eld, and Lincolnshire

Ry. Co. V. Brown. These are no doubt cases where the railway

companies are carrying as common carriers, but the same princi-

ple applies. Here there is no reasonable alternative offered, no

bona fide practicable choice. The defendants say, liability of £2

only or payment of £3 4s. The alternative is so heavily weighted

as to be practically no reasonable alternative at all. In Beal v.

Son.tli Devon Ry. Co., Crompton, J., in delivering the judgment

of the Exchequer Chamber, says :
" The real question is whether

the individual and the public are sufficiently protected from being

unjustly dealt with by the parties having the monopoly," and

again, Lord Blackburn in Manrhestcr, Slieffield, and Linrtdnshire

Ry. Co. V. llrown, says, " In order to judge wliether the coudiiion

is reasonal)le or not, you must look at this consideration. Are

the individual and the public sufficiently protected from being

unjustly dealt with by the eff'ect of the monopoly ?
"

1 think the plaintiff' in this case is entitled to say, the extra

charge you impose on me is more than an equivalent for, and is
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out of proportion to, the extra risk you undertake in carrying a

dog as valuable as mine, and on the other hand, if I do not pay

the extra charge, £2 is too small a sum to be a fair consideration

for the responsibility from which you are exonerated. An extra

charge of 5 per cent, on the declared value above £2 seems unrea-

sonable to those sending animals such as dogs by railway.

I regard the terms imposed as too onerous, and as practically

making it compulsory on the customer to run the risk

[* 193] himself * rather than incur the heavy cost of the addi-

tional payment, a cost far more than a fair equivalent for

the extra risk undertaken by the defendants.

Much of the reasoning in Peek v. North Staffordshire By. Co.

is applicable to this case. In Askcnden v. London, Brighton, and

South Coast By. Co. , the defendants sought to exonerate them-

selves from all liability without any limit, unless the additional

charge was paid, and in that respect the case is distinguishable

from the present case. For these reasons I think the terms im-

posed by the defendants unjust and unreasonable, and therefore

void.

The decision of the Divisional Court must be reversed, and

this appeal allowed. There will be judgment for the plaintiff for

damages, £23 over and above the £2 paid into Court.

A2)2Jea,l allowed.

ENGLISH NOTES.

The following is a summary of the statutory enactments bearing

upon the above rule :
—

By the Kailways Clauses Consolidation Act 1845 (8 Vict. c. 20, s. 90),

railway companies may vary their tolls from time to time, "provided

that all such tolls be at all times charged equally to all persons, and

after the same rate, whether per ton, per mile, or otherwise, in respect

of all passengers, and of all goods or carriages, of the same descrip-

tion, and conveyed or propelled by a like carriage or engine, passing

only over the same portion of the line of railway under the same

circumstances."

By the Railway and Canal Traffic Act 1854 (17 & IS Vict. c. 31),

which regulates the traffic of railways and canal companies, it is en-

acted, by section 2, that " no such company shall make or give any

undue or unreasonable preference or advantage to or in favour of any

particular person or company, or an}' particular description of traffic, in

any respect whatsoever, nor shall any such company' subject any par-
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ticular person ov company or any particular description of traffic to any

undue or unreasonable prejudice or disadvantage in any respect whatso-

ever." and the same section further provides that the company sliall

afford due and reasonable facilities for receiving and forwarding thi'ough

traffic without any such preference.

By the llailway and Canal Traffic Act 1888 (ol ^i' 52 Vict. c. 25,

s. -7), the burden of proving absence of undue preference where there

is in fact an inequality of rates is thrown on the railway company.

And by the same section the Court or tlie railway. commissioners, in

deciding whether a lower charge or difference in treatuient does or does

not amount to an undue preference, may, so far as they think reason-

able, take into consideration whether such lower charge or difference in

treatment is necessary f()r the purpose of securing in the interests of the

public the traffic in respect of which it is made, and whether the in-

equality cannot be removed without unduly reducing the rates charged

to the complainant, provided that no railway company shall make, nor

shall the Court or the commissioners sanction, any difference in the

tolls, rates, or charges made for, or any difference in the treatment of

home and foreign merchandise, in respect of the same or similar ser-

vice. The Court or the commissioners are also empowered to direct

that no higher charge shall be made to any person for services in

respect of merchandise carried over a less distance than is made to any

other person for similar services in respect of the like descri2)tion and

(juantity of merchandise carried over a greater distance on the same

line of railway. By sect. 29 of the same Act a railway company may,

for the purpose of fixing the rates to be charged for the carriage of

merchandise to and from any place on their railway, group together any
number of places in the same district, situated at various distances

from any point of destination or departure of merchandise, and charge

uniform rates of carriage for merchandise to and from all places com-

])rised in the group. Provided that the distances shall not be un-

reasonable, and that the group rates charged and the places grouped

together shall not be such as to create an undue preference.

The phrases " goods of the same description" and "under the same
circumstances" in section 90 of the ilailways Clauses Consolidation Act

1845 are explained in the G)-e((t Western Railway Co. v. Sutton (18(59),

L. R., 4 H. L. 226, 38 L. J. Ex. 177. In that case which relates to

" })acked ])arc(ds " it was said in the judgment of WiLLES, J., which

uas substantially adopted by the House: "'The question what is the

meaning of the equality clause when it speaks of things of the • like

description ' conveyed under the ' like circumstances,' ought I ihiidc to

be answered by saying that things are of a ' like descrip(i(Ui ' when —
although their component parts are not 'identical,' which wimld be
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expressed by 'the same description,' not 'like description.' — they are

siniihir in those qualities which affect the risk and expense of carriage,

and that they are convej-ed under like circumstances where the labour,

risk, and expense are in the opinion of the jury the same; otherwise

not. ... In each case the question ought, I think, to be, in fact,

wliether the sort of thing was like or different for the purposes of car-

riage, that being the subject dealt with. The railway company might

also make a distinction between the prices charged to all the world for

articles not distinguished iu this respect because of there being a great

traffic iu one and small in another; as, for instance, in the carriage of

coals and the carriage of coke from a district in which the one was

abundant and the other not so, to such an extent that the former em-

ploj-ed a greater number of waggons with a less expensive staff, the

price of carriage being proved to depend more upon the wages of the staff

than upon the wear and tear of the waggons. This would affect the

expense, and make the articles, though in one respect like as minerals,

in another unlike as to remuneration. I think ' like description ' is

exhausted upon the goods, and ' like circumstances ' upon the carriage,

and that neither can be extended to the personal qualities of the indi-

vidual who sends the goods."

The words "passing only over the same portion of the line of rail-

way " in the same Act refer only to goods carried between the same

points of a railway, and over no other part of the line. Mere inequality

in the rate of charges in case of unequal distances, provided the cost of

carriage for the lesser distance exceed not the cost of carriage for the

longer distance, is not undue preference. Therefore, where a railway

company carried coals from a group of collieries situate at different

points along their line, and exacted from all the collieries a uniform set

of rates, the owners of the collieries nearest to the point of arrival were

not allowed to maintain an action for infringement of sect. 90, of the

Railways Clauses Consolidation Act 1845. Denaby Main Colliery Co-

y. Manchester, Sheffield, and Lincolnslilre Railway Co. (1885). 11 App.

Cas. 97, 55 L. J. Q. B. 181, 54 L. T. 1. A difference of ten or fifteen

miles between the various collieries of the group was not considered to

be so unreasonable as to create undue preference.

In determining the question of undue pi-eference attention is paid to

the convenience of the public and to the interest and convenience of the

railway company with regard to its general traffic. A company may
therefore charge for its services in proportion to their necessary cost

:

Ransnme v. Eastern Cowith's Railway Co. (No. 1) (1857), 1 C. B.

(N. S.) 437, 26 L. J. C. P. 91; for instance, where it can carry a greater

distance at less cost it may charge a proportionately less rate. Stride

V. Swansea Canal Co. (1864), 16 C. B. (N. S.) 245, 33 L. J. C. P. 240,
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10 L. T. 4G0. It seems that tlie company i.s justified in charging a

lower rate to a person who guarantees larger (piantities and full train

loads at i-egnlar periods. Nicliolson v. (jrveat Western Railway Co.

(No. 1) (1859), .5 C. B. (N. S.) '^m, 28 L. J. C. P. 89.

A company cannot justify preference to one customer because he

engages to employ other lines of the company for carriage of traffic

unconnected with the goods in (juestion, Buxendale v. Great Western

Railway Co. (1859), 5 C. B. (N. S.) 309, 28 L. J. C. P. 69; or because

there are considerations collateral to the pecuniary interests of the com-

jtaiiy, for instance, for introducing a particular kind of merchandise in

a particular locality, Oxlade v. Nortli-Kasteni Ralhcay Co. (No. 1)

(1857), 1 C. B. (N. 8.) 454, 26 L. J. C. P. 129; or because of competi-

tion with other lines. But a company may have special rates of charge

to a terminus to which traffic can be carried by other modes of carriage

with which theii's is in competition. Foreman v. Great Eastern Rail-

way Co. (1875), 2 Ky. & Ca. Tr. Cas. (Neville & Macnamara), 202. It

is not undue preference to give credit to one customer, and refuse it to

another. Goddard v. London and Sonth-Western Raibcay Co. (1874),

1 Ry. & da. Tr. Cas. 308.

An important decision upon the duties of companies to provide ''rea-

sonable facilities " under section 2 of the Railway and Canal Traffic

Act 1854, and upon the jurisdiction of the railway commissioners to

enforce them, is furnished by the case of the Windsford Local Roard

V. The Cheshire Lines Committee (1890), 24 Q. B. D. 456, 59 L. J. Q.

B. 372, 62 L. T. 268, where the railway company had discontinued pas-

senger traffic on a portion of their line, alleging that the}^ were unable

to work such traffic except at a loss, and an application was made by

the local board of the district for an order enjoining the company' to

afford all reasonable facilities for receiving and forwarding the passen-

ger traffic as well as the mineral traffic on a certain branch. The Court

of the Railway Commissioners, "Wills, J., and Sir Frederick Peel held

that they had jurisdiction to entertain the iipplication. They in el^'ect

decided that a company has no right to say that they will carry passen-

gers on a portion of their line, and not upon the remainder.

AMERICAN NOTES.

The doctrine of the principal cases prevails in this couiilrv, lieiiig generally

imposed by the railway laws, and especially by the Inter-State Commerce

Act of Congress, particularly in respect to discriminations.

In regard to the duty of the railway carrier to supply reasoiuible facilities

for genera] business, and his lack of power to impose unreasonable conditions,

see ante, p. 344, el seq.

The carrier is undoubtedly bound to carry ordinary goods and animals, ex-

cepting such as are dangei-ons or outside usual transportation. He is not
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bound to carty explosives and the like unless he has the proper means. Par-

rott V. Wells, 15 Wallace, .524. Nor when the goods are perishable, and-he has

no means to forward them in the requisite time. I'lerneyx. N. Y. Cent. ^c. R.

Co., 76 New York, 305. He is not bound to transport a menagerie. Coup v. Wa-
basli, &j'c. Ry. Co., 56 Michigan, 111; 58 Am. liep. 374; nor a dog, Honeyman
V. Oreyon, Sfc. R. Co., 13 Oregon, 352; 57 Am. Rep. 20. He is not bound to

carry money unless it is his custom. Farmer.'!' Sf M. Bank v. Champlain T.

Co., 16 Vermout, 52; 42 Am. Dec. 491. (As to cash letters, Knox v. Rirex,

14 Alabama, 249 ; 48 Am. Dec. 97.) But he is bound to haul cars of another

company. Peoria, ice. Ry. Co. v. Ckicayo, ^"c. Ry. Co., 109 Illinois, 335; 50

Am. Rep. 605. Nor is he bound to provide in advance for extraordinary oc-

casions nor anticipate an unusual influx of business. Dawson v. Chicago, Sfc.

R. Co., 79 Missouri, 296; Ballentine v. No. Mo. R. Co., 40 Missouri, 491 ; 93

Am. Dec. 315; Peet v. Ry. Co., 20 Wisconsin, 594; 91 Am. Dec. 446.

As to the obligation to carry passengers, see the leading cases in New
York, Hollisler v. Noiden, 19 Wendell, 234 ; 32 Am. Dec. 455 ; Cole v. Good-

win, 19 Wendell, 251 ; 32 Am. Dec. 70. Their doctrine as to obligation to

receive and transport passengers is universally prevalent in this country.

As to discrimination. He may not make unjust discrimination as to

prices or persons. He is bound to carry for a reasonable renuineration, for

he is not bound to carry for the same price for all. Johnson v. Pensacola R.

Co., 16 Florida, 623 ; 26 Am. Rep. 731 ; Ex parte Benson, IS South Carolina,

38; 44 Am. Rep. 564. So he may discriminate between large and small

quantities as to price. Concord, ^^c. R. Co. v. Forsaith, 59 New Hampshire,

122; 47 Am. Rep. 181. (Rut contra: Louisrille, ^r. R. Co. v. Wilson, 132

Indiana, 517; 18 Lawyers' Reports Annotated, 105.) And between persons

living at a distance and those nearer. Rayan v. Aiken, 9 Lea (Tennessee),

609; 42 Am. Rep. 684. Reasonableness and impartiality between those simi-

larly situated constitutes the test. Partiality exists only where advantages

are equal, and one party is unduly favoured at the expense of another who
stands upon an equal footing. Cleveland, ^'c. R. Co. v. Closser, 126 Indiana,

348 ; 22 Am. St. Rep. 593 ; 9 Lawyers' Reports Annotated, 754 ; Kentucky, ^r.

Bridge Co. v. Louisville, ^'c. R. Co., 37 Federal Reporter, 567; 2 Lawyers' Re-

ports Annotated, 289. But a carrier may not favour a large shipper above a

small one, Louisville, ^c. R. Co. v. Wilson, supra ; nor unequally discrimi-

nate in order to secure custom, Slate v. Cincinnati, ^T. R. Co., 47 Ohio State,

130; 7 Lawj-ers' Reports Annotated, 319; nor make a rebate in favour of

one. Fitzgerald v. Grand Trunk Ry. Co., 63 Vermont, 169 ; 13 Lawyers' Re-

ports Annotated, 70 ; Cook v. Chicago, Ifc. Ry. Co., 81 Iowa, 551 ; 9 Lawyers'

Reports Annotated, 764. (But when a rebate is made in consideration of the

shipper's erecting on the carrier's land a dock for the use of both, it is a ques

tion of fact whether the discrimination is unjust. Root v. Long /. R. Co., 114

New York, 300 ; 11 Am. St. Rep. 643 ; 4 Lawyers' Reports Annotated, 331.)

Consult also Messenger v. Penn. R. Co., 36 New Jersey Law, 407; 13 Am.
Rep. 457; Chicago, S,'c. R. Co. v. People, 67 Illinois, 11; 16 Am. Rep. 599;

McDuffee v. Portland, ^c. R. Co., 52 New Hampshire, 430; 13 Am. Rep. 72;

Hawley v. Kansas, ^r. Co., 48 Kansas, 593.
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But the equality ^vhich is to be observed consists in the restricted right to

charge a reasonable compensation, and no more. If the carrier confine.s him-

self to this, no wrong can be done. If for special reasons in isolated cases the

carrier sees fit to stipulate for the carriage of goods of any class for indi-

viduals, for a certain time, or in certain quantities, for a less compensation

tlian what is the usual, necessary, and reasonable rate, he may undoubtedly

do so without entitling all parties to the same advantage.' " Citing the Ever-

s/ieil case.

In A'^ew Enfjland Ex. Co. v. Maine Cent. R. Co., 57 Maine, 188; 2 Am. Rep.

;)1, it was held that a railroad company might not give one express company

privileges to the exclusion of any other. To the same effect, Sandford v. Cata-

whm, §'c. B. Co., 24 Pennsylvania State, 378 ; 64 Am. Dec. 667 ; Chicago, Sfc.

H Co. V. People, supra. But it has been held to the contrary where the

favoured company does all the business demanded or offered. Allantic Ex.

Co. v. Wilnwiffton, SfC. R. Co., Ill North Carolina, 463; 32 Am. St. Rep. 805;

18 Lawyers' Reports Annotated, 393.

The carrier must ordinarily take and carry property in the order in which

it is offered ; otlierw'ise it constitutes an illegal preference. Houston, Sj-c. R.

Co. V. Smith, 63 Texas, 322.

At common law- an action lies against a common carrier for an unreason-

able and excessive freight charge exacted, but not for a mere discrimination

in favour of another shipper. Cowden v. Pac. Coast S. Co., 94 California, 470

;

28 Am. St. Rep. 142; Aoinger v. S. C. Ry. Co., 29 South Carolina, 265; Root

V Long Island R. Co., supra. If the shipper pays such a charge under pro-

test, he may recover it back if he sue for it within a reasonable time. Peters

V. R. Co., 42 Ohio State, 275; 51 Am. Rep. 914 ; Killmer y. N. Y. ^'c, B. Co.,

100 New York, 395; 53 Am. Rep. 194.

Section IV.— Raihcay Companies as Carners of Passengers.

No. 10. —HOBBS V. LONDON AND SOUTH WESTERN
RAILWAY COMPANY.

(1875.)

No. 11.— LE BLANCHE v. LONDON AND NORTH
WESTERN RAILWAY COMPANY.

(c. A. 1876.)

RULE.

A RAILWAY company, as carriers of passengers, must

carry them to their destination ; ^ud jirimd facie must use

reasonable care to do so witliin the time advertised for the
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journej'. On failure, they are liable for damages measured
by the inconvenience and loss whicli are the natural con-

sequences
;
but not for extraordinary expenses unreasonably

incurred, such as a special train to shorten the consequent
delay on a mere pleasure journey.

Hobbs V. London and South Western Railway Company.

L. R., 10 Q. B. 111-125 (8. c. 44 L. J. Q. B. 49 ; 32 L. T. .352 ; 2-3 W. K. 520).

Carrier of Passmgers. — Rai/ivaij Compamj. — Breach of Contract of [111]

Carrlugj. — Measure (f Damages.

The plaintiff, witli his wife, and two ciiildren of five and seven years old
respectively, took tickets on the defendants' railway from Wimbledon to

Hampton Court, by the midnight train. They got into the train, but it did

not go to Hampton Court, but went along the other branch to Esher, where
the party were compelled to get out. It being so late at night the plaintiff

was unable to get a conveyance or accommodation at an inn. And the party

walked to the plaintiff's house, a distance of between four and five miles

where they arrived at about three in the morning. It was a drizzling night,

and the wife caught cold, and was laid up for some time, being unable to

assist her husband in his business as before, and expenses were incurred for

medical attendance.

In an action to recover damages for the breach of contract, the jury gave

£28 damages: viz., £8 for the inconvenience suffered by having to walk

home ; and £20 for the wife's illness and its consequences :
—

Held, as to the £8, that the plaintiff' was entitled to damages for the incon-

venience suffered in consequence of being obliged to walk home ; but as to

the £20, that the illness and its consequences were too remote from the breach

of contract for it to be given as damages naturally resulting from it.

First count, by Samuel Hobbs and Elizabeth his wife, that the

plaintiff Elizabeth became a passenger in one of defend-

ant's * carriages to be by them carried from Wimbledon [* 112]

to Hampton Court by a train which defendants represented

was about to proceed to Hampton Court, and it thereupon became

the duty of defendants to carry her thither, but they carried her

in another direction, viz. to Esher station, far distant from

Hampton Court station, and there left her, w]iere])y the plaintitt'

Elizabeth was prevented reaching her home for a long time and

put to and suffered great exposure, inconvenience, and fatigue,

and suffered much in mind and body, and has been unable to
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attend to domestic affairs, and business, and to her children.

Claim, £;:;00.

Second count, that Samuel Hobbs lost and was deprived of the

comfort and services of his wife, and was put to great expense in

nursing and medical attendance on liis wife by reason of the prem-

ises in the first count mentioned. Claim, £100.^

Plea : payment of £2 into court.

Eeplication : damages ultra. Issue joined.

At the trial, before Kelly, C. B. , at the Kingston spring assizes,

1874, it appeared in evidence that the plaintiff lived at New
Hampton. On the 12t.h of August, he took' second-class tickets

for himself, his wife, and two children of five and seven years

old respectively, at the Wimbledon station on the defendants'

railway to Hampton Court station, by the midnight train. They

took their places in the train, but it turned out that the train

went on the other branch ; and the plaintiff's party were therefore

obliged to get out at Esher station, which was between four and

five miles from the plaintiff's house, and further from it than the

Hampton Court station is by two or three miles. The plaintiff

was unable to get a conveyance or accommodation at an inn, where

he knocked in vain. The party were, therefore, obliged to walk

home, where they arrived at about three in the morning. It was

a drizzling wet night, and the wife caught cold, and was laid up

for some time, being unable to assist her husband in his business

as before, and expenses were incurred for medical attendance.

In answer to questions by the Chief Baron, the jury found £8

as damages for the inconvenience suffered by the plaintiffs in

being obliged to walk home ; and £20 in respect of the

[* 113] wife's illness and * its consequences; a verdict accord-

ingly passed for the plaintiffs for £28 beyond the £2 paid

into Court, leave being reserved to move to reduce tlie verdict by

the £8 and £20, or either, if the Court should be of opinion that

the plaintiffs were not entitled to both or either of those sums.

A rule having been obtained accordingly and argued

:

[115] CocKBURN, C. J. We are of opinion that this rule

should be made absolute as regards the £20 damages given

in respect of the consequences of the wife having caught cold in

this walk from Esher to Hampton ; but that it should be dis-

' The precise form of the two counts appears to have escaped uotice.
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cliarged as regards the £8 in respect to the personal inconvenience

suffered by the husband and the wife in consequence of their not

being taken to, or put down at their proper place of destination.

The facts are simple. The plaintiffs took tickets to be con-

veyed from the Wimbledon station of the defendant's railway to

Hampton Court. It so happened that the train did not go to

Hampton Court, and the plaintiffs were taken on to Esher station,

which increased the distance which they would have to go from

the railway station to their home by two or three miles.

Damages were asked for upon two grounds : first, for the incon-

venience that the husband and wife, with their two children,

sustained by having to go this distance, the night happening to

be a wet night ; in the second place, damages were asked by rea-

son of the wife, from her exposure to the wet on that night, get-

ting a bad cold and being ill in health, the consequence of which

was that some expense was incurred in medical attendance upon

lier. We think these two heads of damage must be kept distinct,

and I propose to deal with them as distinct subjects.

With regard to the first, tliere can be no doubt whatever upon

the facts that the plaintiffs were put to personal inconvenience :

they had to walk late at night, after twelve o'clock, a consider-

able distance ; the wife suffered fatigue from it, and they had to

carry their children, or to get them along with great diffi-

culty, the * children being fatigued and exhausted; and [* IIG]

there is no doubt that there was personal inconvenience

suffered by the party on that occasion, and that inconvenience

was the immediate consequence and result of the breach of con-

tract on the part of the defendants. The plaintiffs did their best

to diminisli the inconvenience to themselves by having recourse

to such means as they hoped to find at hand; they tried to get

into an inn, which they were unalde to do ; they tried to get a

conveyance ; they were informed none was to be had ; and they

liad no alternative but to walk ; and therefore it was from no

default on their part, and it cannot be doubted that the incon-

venience was the immediate and necessary consequence of i\\o

breach of the defendant's contract to convey them to Hamjiton

Court. Now inasmuch as there was manifest personal inconveni-

ence, I am at a loss to see why that inconvenience should not be

compensated by damages in such an action as this. It has been

endeavoured to be argued, upon piinciple and upon authority, that
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this was a kiucl of damage which could not be supported ; and

attempts were also made to satisfy us that this supposed incon-

venience was more or less imaginary, and would depend upon the

strength and constitution of the parties, and various other cir-

cumstances ; and that it is not to be taken that a walk of so many
additional miles would be a thing that a person would dislike or

suffer inconvenience from ; and that there may be circumstances

under which a walk of several miles, so far from being matter of

inconvenience, would be just the contrary. All that depends on

the actual facts of each individual case; and if the jury are satis-

fied that in the particular instance personal inconvenience or suf-

fering has been occasioned, and that it has been occasioned as the

immediate effect of the breach of the contract, 1 can see no rea-

sonable principle why that should not be compensated for. The

case of Hamlin v. Great Northern Ry. Co., 1 H. & N. 408 ; 26 L.

J. Ex. 20, was cited as an authority to show that for personal

inconvenience damages ought not to be awarded. That case appears

to me to fall far short of any such proposition. It merely seems to

amount to this : that where a party, by not being able to get to

a place which he would otherwise have arrived at in time to meet

persons with whom he had appointments, had sustained

[* 117] * pecuniary loss, that is too remote to be made the subject

of damages in an action upon a breach of contract. That

may be perfectly true, because, as in every one of the instances

cited, you would have to go into the question whether there was a

loss arising from the breach of contract, before you could assess

that loss. And, after all, if the true principle be laid down in

Hadley v. Baxendale, 9 Ex. 341 ; 23 L. J. Ex. 179 No. 16, 2)od, the

damage must be something which is in the contemplation of the

parties as likely to result from a breach of contract; and it is

impossible that a company who undertake to carry a passenger to

a place of destination can have in their minds all the circum-

stances which may result from the passsenger being detained on

the journey. As far as the case of Hamlin v. Great Norihern By.

Co. goes, I am far from saying it was a wrong decision ; but it

did not decide that personal inconvenience, however serious, was

not to be taken into account as a subject-matter of damage in a

breach of contract of a carrier to convey a person to a particular

destination. If it did, I should not follow that authority; but I

do not think it applicable to this case at all. I think there is
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no authority that personal inconvenience, where it is sufficiently

serious, should not be the subject of damages to be recovered in

an action of this kind. Therefore, on tlie first head, the £8, I

think the verdict ought to stand.

With regard to the second head of damage, the case assumes a

very different aspect. I see very great difficulty indeed in coming

to any other conclusion tlian that the £20 is not recoverable ; and

when we are asked to lay down some principle as a guiding rule

in all such cases, I quite agree with my Brother Blackbukx in

the infinite difficulty there would be in attempting to lay down
any principle or rule which shall cover all such cases ; but I

think that the nearest approach to anything like a fixed rule is

this : That to entitle a person to damages by reason of a breach of

contract, the injury for which compensation is asked should be

one that may be fairly taken to have been contemplated by the

parties as the possible result of the breach of contract. Therefore

you must have something immediately flowing out of the breach

of contract complained of, something immediately connected with

it, and not merely connected with it through a series of

causes * intervening between the immediate consequence [*118]

of the breach of contract and the damage or injury com-

plained of. To illustrate that I cannot take a better case than

the one now before us : Suppose that a passenger is put out at a

wrong station un a wet night and obliged to walk a considerable

distance in the rain, catching a violent cold whicli ends in a

fever, and the passenger is laid up for a couple of months, and

Inses through this illness the offer of an employment which would

liave brought him a handsome salary. No one, I think, who un-

derstood the law, would say that the loss so occasioned is so con-

nected with the breach of contract as that the carrier breaking

tlie contract could be held liable. Here, I think, it cannot be

said the catching cold by the plaintiff''s wife is the immediate

and necessary effect of the breach of contract, or was one whicli

could be fairly said to have been in the contemplation of the

parties. As my Brother Blackburn points out, so far as the

inconvenience of the walk home is concerned, that must be taken

to be reasonably within the contemplation of the parties ; because,

if a carrier engages to put a person down at a given place, and

does not put him down there, but puts him down somewhere else,

it must be in the contemplation of everybody that tlie passenger
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put down at the wrong place must get to the place of his destina-

tion somehow or other. If there are means of conveyance for

getting there, he may take those means and make the company
responsible for the expense ; but if there are no means, I take it

to be law that the carrier must compensate him for the personal

inconvenience which the absence of those means has necessitated.

That flows out of the breach of contract so immediately that the

damage resulting must be admitted to be fair subject-matter of

damages. But in this case the wife's cold and its consequences

cannot stand upon the same footing as the personal inconvenience

arising from the additional distance which the plaintiffs had to

go. It is an ellect of the breach of contract in a certain sense,

but removed one stage ; it is not the primary but the secondary

consequence of it ; and if in such a case the party recovered

damages by reason of the cold caught incidentally on that foot

journey, it would be necessary, on the principle so applied, to

hold that in the two cases which have been put in the course of

the discussion, the party aggrieved would be equally

[* 119] entitled to recover. And yet the * moment the cases are

stated, everybody would agree that, according to our law,

the parties are not entitled to recover. I put the case : Suppose

in walking home, on a dark night, the plaintiff made a false step

and fell and broke a limb, or sustained bodily injury from the

fall, everybody would agree that that is too remote, and is not

the consequence which, leasonaljly speaking, might be anticipated

to follow from the breach of contract. A person might walk a

hundred times, or indeed a great many more times, from Esher to

Hampton without falling down and breaking a limb; therefore it

could not l)e contended that that could have been anticipated as

the likely and the probable consequence of the breach of contract.

Again, the party is entitled to take a carriage to his home. Sup-

pose the carriage overturns or breaks down, and the party sustains

bodily injury from either of those causes, it might be said: " If

you had put me down at my proper place of destination, where

by your contract you engaged to put me down, I should not have

had to walk or to go from Esher to Hampton in a carriage, and I

should not have met with the accident in the walk or in the car-

riage. " In either of those cases the injury is too remote, and I

think that is the case here; it is not the necessary consequence,

it is not even the probable consequence of a person being put
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down at an improper place, and having to walk home, that he

should sustain either personal injury or catch a cold. That can-

not be said to be within the contemplation of the parties so as to

entitle the plaintiff to recover, and to make the defendants liable

to pay damages for the consequences. Therefore, as regards the

damages awarded in respect of the wife's cold, the rule must be

made absolute to reduce the damages by that amount.

Blackburn, J. lam of the same opinion. I think the rule

should be made absolute to reduce the damages to £8 beyond the

£2 paid into (>ourt, but should not be made absolute any further.

The action is in reality upon a contract; it is commonly said to

be founded upon a duty, but it is a duty arising out of a contract.

It is a contract by which the railway company had undertaken to

carry four persons to Hampton Court, and in fact that contract

was broken wlien they landed the passengers at Esher,

instead of * Hampton Court. The contract was to supply [* 120]

a conveyance to Hampton Court, and it was not supplied.

Where there is a contract to supply a thing and it is not supplied,

the damages are the difference between that wdiich ought to have

been supplied and that which you have to pay for, if it be equally

good ; or if the thing is not obtainable, the damages would be the

difference between the thing which you ought to have had and

the best substitute you can get upon the occasion for the purpose.

It was urged, upon the authority of Hamli/i v. Great A\)rthcrii

Ry. Co., that that did not apply to the present case, and it was

contended that, — though, when the plaintiff was at Esher, if he

had been able to hire a fly or obtain a carriage and paid money
for it, it was admitted he could recover that money, — yet inas-

much as he could get no carriage, and was compelled to walk

mider penalty of staying where he was all night, he was not

entitled to get anything ; and Hamlin v. Great Northern Rij. Co.,

was cited as an authority for that. Now, as I have said, what

the passenger is entitled to recover is the difference between what

lie ought to have had and what he did have ; and wlien he is not

able to get a conveyance at all, l)ut has tc make the journey on

foot, I do not see how you can have a better rule than tliat wliicli

the learned Judge gave to the jury here, namely, that the jury

were to see what was tlie inconvenience to the plaintifl's in liaving

to walk, as they could not get a carriage. Taking that view they

were certainly entitled to recover for that, and if it had been left
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to me, I am not sure whether or not I should have given £8 more

than the £2 paid into Court ; but that is not the question for us.

The question for us is whether the plaintifi's are entitled to

recover anything. I am of opinion that they are. In Hamlin v.

Great Norther ii Bij. Co. , there was no inconvenience at all. The

plaintiff was going to Hull ; he was obliged to stop at Grimsby

for the night, and went on to Hull tlie next day. What he

sought in the action was to recover damages for the loss of his

appointments which he had with customers. That was held to

be too remote, and it was held he was only entitled to 5-5., though

I must say I do not know how that amount was arrived at. The

inconvenience he did suffer in sleeping at Grimsby in-

[* 121] stead of Hull seems really * to ])e nothing, and there was

no substantial ground on which he could have recovered.

I do not understand from the ruling of the Judges in that case,

that they held that nothing can be recovered except where there

has been money disbursed ; if the case decided any such thing, I

think the case of Burton v. Pinherton, L. E. , 2 Ex. 340 ; 36 L. J.

Ex. 137, would be precisely the other way; for there the plaintiff

was left at Kio, and all the members of the Court thouglit he was

entitled to something for the inconvenience of being left there
;

the point on which they differed was whether a jury could take

into consideration the claim for damages for being im])risoned

there; and the majority of the Court thought they could not.

Therefore, on the first head of damages in this case, I do not see

that we can cut down the damages below what the jury have

found.

Then comes the further question, whether the damages for the

illness of the wife are recoverable; I think they are not, because

they are too remote. On the principle of what is too remote, it

is clear enough that a person is to recover in tlie case of a breach

of contract the damages directly proceeding from that breach of

contract, and not too remotely. Although Lord Bacon had, long

ago, referred to this question of remoteness, it has been left in

very great vagueness as to what constitutes the limitation; and

therefore I agree with what my Lord has said to-day, that you

make it a little more definite by saying such damages are recover-

able as a man when making the contract would contemplate

would flow from a breach of it. For my own part, T do not feel

that I can m further than that. It is a vague rule, and as Bram-
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WELL, B. , said, it is something like having to draw a line between

night and day; there is a great duration of twilight when it is

neither night nor day ; but on the question now before the Court,

though you cannot draw the precise line, you can say on which

side of the line the case is. I do not see the analogy between this

case and the case that was suggested, where a railway company
made a contract to carry a passenger, and from want of reason-

able care they dashed that passenger down and broke his leg, and

he recovers damages' from them. For such a breach as that, the

most direct, immediate consequence is, that he would be lamed.

That is the direct consequence of such a breach of con-

tract ; but though here the contract * is the same, a con- [* 122]

tract to carry tlie passenger, the nature of the breach is

quite different ; the nature of the breach is simply that they did

not carry tlie plaintiff to his destination, but left him at Esher.

To illustrate this, — suppose you expand the declaration and say :

You, the defendants, contracted to carry me safely to Hampton
Court, you negligently upset the carriage and dashed me on the

ground, whereby I became ill and sick. That is a clear and

immediate consequence. The other case is : You contracted to

carry me to Hampton Court, you went to Esher, and put me
down there, by which I was obliged to get other means of con-

veyance, for the purpose of getting to Hampton Court; and

because I could find no Hy or other conveyance, I was obliged, as

the only means of getting to Hampton, to walk there, and because

it was a cold and w^et night, I caught cold, and I became ill.

When it is put in that way, there are many causes or stages

which there are not in the other.

With regard to the twr) instances my Lord put, — one, of the

passenger, when walking home in the dark, stumbling and break-

ing his leg, the other, of his hiring a carriage, and the carriage

breaking down, — T must say I think they are on the remote side

of the line, and further frr)m it than the present case. I do not

think it is any one's fault that it cannot be put more definitely;

I think it must be left as vague as ever, as to where tlic line

must 1)0 drawn; but I think in each case the Court must say

wlietlier it is on the one side or tlie otlier; and I do not think

tliat the ([uestion of remoteness ought ever to be left tt)ajury;

that would be in effect to say that there shall Ije no sucli rule as

to damages being too remote; and it would be highly dangerous
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if it was to be left .generally to the jury to say whether the

damage was too remote or not.

I think, therefore, the rule ought to he made absolute to reduce

the damages t>o the £8 beyond the £2.

Mellor, J. I am entirely of tlie same opinion. I quite agree

with my Brcjther Parry, that for the mere inconvenience, such

as annoyance and loss of temper, or vexation, or for being disap-

pointed in a particular thing which you have set your mind upon,

without real physical inconvenience resulting, you cannot recover

damages. That is purely sentimental, and not a case where the

word inconvenience, as I here use it, would apply. But

[* 123] I must * say, if it is a fact that you arrived at a place

where you did not intend to go to, where you are placed,

by reason of the breach of contract of the carriers, at a consider-

able distance from your destination, the case may be otherwise.

It is admitted that if there be a carriage you may hire it and ride

home and charge the expense to the defendants. The reason why
you may hire a carriage and charge the expense to the company is

with the view simply of mitigating the inconvenience to which

you would otherwise be subject ; so that where the inconvenience

is real and substantial arising from being obliged to walk home,

I cannot see why that should not be capable of being assessed as

damages in respect of inconvenience.

With regard to the other point, I confess I should have felt

great alarm if we had been driven to say that the damages result-

ing from the cold caught by the wife upon the occasion in ques-

tion ought to have been taken into consideration by the jury. I

should have felt alarm at the extent to which that might be

applied. Therefore I think it is necessary to see whether there

is a rule applicable to such a case, so that we can divide the

damages by the measure of inconvenience suffered on the one side,

and by the fact that they are too remote on the other. Now,

what Wilde, B. ., said, in the case of Gee v. Lancashire and York-

sTrirc Ry. Co., 6 H. & N. 220; :!0 L. J. Ex. 11, is, I am disposed

to think, as far as it goes, the rule applicable to the present case.

He say^ :
" The damage, which as a matter of law must be con-

sidered as the measure of damages, is such as arises naturally, "

—

I would (jualify that by adding tlie words "and directly," and

with that qualification T thiidc it is strictly applicable, — " such

as arises naturally and directly from the breach of contract, or
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.such as both parties might reasonably have expected to result

from a breach of the contract. " In this case it so happened acci-

dentally that the night in question was a wet night, and the

inconvenience sustained was greater than it would have been on

any othcir night. That is an accident, and the catching cold is

an accident. You might just as well say that, if, in the walk

home, the plaintiff's wife had pnt her foot into a pool of water,

and she had neglected when she got home to prevent the common
result of that, namely, catching cold, the company are to be

liable. To say that what accidentally arises, although

* arising from the particular In'each of contract or the [* 124]

particular cause, is always to be recoverable as a measure

of damages, would be to lay down a very dangerous rule. My
Lord and my Brother Blackbukx have said that we cannot lay

down a rule as applicable to all cases, and Wilde, B. , says, when
the matter came to be further considered, it would turn out the

rule as to the measure of legal damages was not applicable in all

cases. There might be circnmstances which would take it out of

the strict rule laid down in HacUey v. Baxendalc, and leave it as

a matter of some uncertainty.

In this case I come to the same conclusion as my Lord and my
Brother Blackbukx, that the rule must be made absolute to

reduce the damages to the £S beyond the £2 paid into Court.

Archibald, J. I am of the same opinion. I concur in the

observations which have been made by my Lord and my learned

Brothers, and I would only add, without expressing anything in

the form of a rule, that in case of breach of contract, the party

breaking the contract must be held liable for the proximate and

probable consequences of such breach, that is, such as might have

been fairly in the contemplation of the parties at the time the

contract was entered into. Therefore, as to the first head of

damage, the inconvenience of walking to Hampton, I think there

can be no doubt that is such an inconvenience as the parties must

have contemplated would arise from the iDreach of the contract;

and that, as it appears to me, is an inconvenience ca])al)le of

being estimated in a pecuniary way. It is admitted, if there had

been means of conveyance and the plaintiff's had a\aili'il them-

selves of those means of conveyance, they would have been

entitled to a measure of damages for that expense. I think there

is no difiticulty in applying to the inconvenience which has lieen
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suffered a pecuniaiy measure of damages. The case is not one

of mere vexation, but it is one of physical inconvenience, which

can in a sense be measured by money value, and the parties here

had the fair measure of that inconvenience in the damages given

by the jury.

With regard to the other head, I agree in the opinion already

expressed by my Lord and my learned Brothers, that that

[* 125] is too * remote. That does not fall within the same cate-

gory. With regard to what might be the result of the

walk home, the wet night, the condition of health, the state of

the plaintiff herself, all those things could not have been in the

contemplation of the parties when they made the contract. I

think, therefore, that this does fall beyond the line. Without

saying anything further, I think it is too remote. The rule must

therefuie be made absolute to reduce the veidict to £8 beyond

the £2. Eide accordingly.

Le Blanche v. London & North Western Railway Company.

1 C. V. D. 286-325 (.s. c. 45 L. J. C. W .521 ; 34 L. T. (567 ; 24 W. K. 808).

Railwnij Co/iipa)ii/. — Unpunclualiltj. — Measure nf Damages.

Plaintiff contracted at Liverpool for a journey to Scarboi'ough via Leeds,

having taken a ticket expressed to be subject to conditions in the time

tables which were {inter alia) :
" Every attention will be paid to ensure punctu-

ality as far as is practicable; but the company do not undertake that the

trains shall start or arrive at tfe time specified in the bills, nor will they be

accountable for any loss, inconvenience, or injury which may arise from de-

lays or detention." According fb the time bills the train which left Liver-

pool at 2 o'clock was to arrive at Leeds at 5 o'clock, and a train was to leave

Leeds at 5.20 arriving at Scai'borough 7.30. The trains between Leeds and

Scarborough were not under the control of the contracting company. The

train, being delayed at St. Helen's junction and JNIanchester, arrived at Leeds at

5.27, after the 5.20 train for Scarborough had left. There was another train

• at 8 p. M., which would arrive at Scarboi-ough 10 p. m. Tlie plaintiif ordered

a special train to Scarborough at a cost of £11 lO.s. and anived there at about

8.45. He brought the action in the County Court to recover the £11 lO.s-.

The Judge of the County Court gave judgment for the amount claimed. This

judgment was affirmed by a Divisional Court of the Common Pleas Divi-

sion, who held, first, that the facts and documents which formed the contract

were the taking and granting of the ticket, the ticket, the time table and the

conditions ; secondly, that the defendants thereby contracted to make every

reasonable effort to ensure punctuality : thirdly, that although a delay of a

few minutes would not be evidence nf a ",'.ant of reasonable effort, yet a long
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or unusual delay, such as had occurred at St. Helen's Junction and at ^lau-

chester, was evidence calling upon the company to show that it aro.se in spite

of such reasonable effort, and that there was evidence that such delay

was the cause of the plaintiff's missing the corresponding train at Leeds

;

fourthly, that the cost of the special train was recoverable as damages.

On appeal, the judgment of the Court below was, on the first jioint, affirmed

;

on the second, affirmed Qlhs^entiente, Cleasby, B.) ; on the third, affirmed

(dissentients, Baggallay, J. A.), and on the fourth, reversed.

Per James, L. J. The contract is to be read as made with regard to that

particular train on that particular day; aud the question, in determining

whether there has been a breach, is, " Were the persons having the control

and management and conduct of the train on that day guilty of wilful delay

or reckless loitering ?
"

Appeal from a judgment of the Common Pleas Division [287]

affirming a judgment of the Judge of the Bloomsbury Comity

Court, in favour of the plaintiff for £11 10s., being the cost of a

special train taken by the plaintiif under the circumstances stated

in the judgment of the County Court Judge which was as

follows :
—

" This is an action by a gentleman who was a passenger [293]

on the defendants' railway, the London and North West-

ern Eailwav, to recover damages for the allejred neglicjence of the

company, in not keeping time. On the ISth of August last, tlie

plaintiff, wishing to go from Liverpool to Scarborough, went to the

London and North Western Station at Liverpool and took a first-

class ticket there to Scarborough by the train which, according to

the company's tables, was to leave Liverpool at 2 in the afternoon

and arrive at Scarborough at half-past 7. Tlie train was called

the Leeds Express Train. The London and North Western Com-
pany issued a through ticket, which is issued by the London and

North Western Eailway Company, subject to the company's regu-

lations and to the conditions ^ in the time tables of the respective

companies over whose lines this ticket is available.

"The whole of the line is not on the London and North Western

Railway; but, to Manchester, 31 1- miles, it is tlioir own line.

There the defendant company run on the Lancashire and York-

shire, and then on the Manchester, Sheffield, and Lincolnshire,

and then again on their own line; then again on the Lancnsliire

and Yorkshire ; then again on their own line ; and (whether for a

short distance on the Midland before arriving at Leeds, I do not

1 The conditions are fully stated in the judgment of tlie Court of Appeal, pj). 400

40\, infra.
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know) from Leeds, on the Xortli Ea.stern Kailway, througli York,

to Scarborough.

" The train started from Liverpool 3 minutes late, and it lost time

on its way to Manchester, where it arrived 13 minutes late, viz.

3.18 p. m., instead of 3.5. The proper time to leave Manchester was

3.20 ; but in fact they did not leave until 3.35, so that 15 minutes

were lost there. Something was said about its being 17 minutes,

but I cannot find that in the evidence of the guard ; the difference

is only between 15 minutes and 17 minutes, viz. 2 minutes. Be-

tween leaving Manchester and reaching Leeds more time was lost,

and the train reached Leeds at 5.27, instead of at 5, or 27 minutes

late. From Leeds, the on train was, as I have said, a North

Eastern train, and the plaintiff missed that on train. It was to

start, according to the time tables issued by the London and North

Western Eailway Company, at 5.30, and had gone 7 minutes. The

plaintiff had therefore to wait until the next train, v.iiieh started

at 5.55, to reach York at 7. If the proper train had not been

missed at Leeds, the plaintiff would have reached Y^ork at

[* 294] 6.5 ; but in fact he did not arrive there until 7. There * was

no train on until 8, l)y wliicli, if it kept time, he would

have reached Scarborough at 10. The plaintiff considered that

he was much ill treated by the company, who, liaving agreed that

he should reach Scarborough at 7.35, proposed that he should not

reach it until 10 ; that this was the result of their negligence, not

of any circumstances which were beyond their control; and that

it was a breach of contract ; and he therefore ordered a special

train on to Scarborough (where he arrived at 8.30), for which

train he paid £11 10.5. He now sues the London and North

Western llailway for damages for breach of their contract, claim-

ing that XI 1 10s. as the damage he has sustained. The grounds

of the defence are,— first, that there was no unreasonable delay,

— and, secondly, even if there were, having regard to the contract

with the plaintiff, the company are not liable.

'^I think there was an unreasonable delay. It must l)e assumed

that the time published by the company in tlieir time tables is the

time which the company consider to be a reasonable time, that is

to say, the time in which, apart from any unusual circumstances,

the journey can be well performed. Now, in this case, there were

no such unusual circumstances shown ; and, on the contrary, there

is evidence of time lost on more than one occasion simply by what
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I am obliged to consider to be on tbe part of tbe company, and in

the words of the condition, 'a want of attention to insure punctu-

ality.' Such was the keeping the doors open at Liverpool to the

last moment for passengers, and thus delaying the train and the

passengers who were punctual, to enable passengers who were

not punctual, but who had come late, to join the train with

their lu<.rr!aoc. Such also was the delay at St. Helen's Junction,

occasioned by tlie shunting of a goods train belonging to the de-

fendant company at the time this train was due, and which stopped

this train at that station. Such was the delay at Ordsall Lane

for a local train of the defendants ; and such also the delay at

Manchester, to put on an extra carriage, in order to take passen-

gers who, had the train not been late, would have gone by the next

train, at 3.50. The loss at each of these places was very trifling,

but in the aggregate it amounted to 15 minutes in a run of 1 hour

and 5 minutes, or nearly one-fourth more than the published time.

Probably no one would complain of such a loss of time, if the

journey had ended at Manchester : but by this delay, unfortu-

nately, the on train from Leeds was lost, and that loss occasioned

a further delay, and tlien the on train from York was lost, which

occasioned still further delay. Thus, this apparently small loss of

15 minutes at iVIanchester was sufficient to lead to a delay of 2,]

liours in reaching Scarborough, viz. arriving at 10, instead of 7.30,

or a journey of 8 hours instead of a journey of 5^ hours.

"Now, there is no sufficient explanation given of tlu^ delays be-

tween Liverpool and Manchester which I have mentioned. The

wish to give the greatest possible accommodation to the greater

number, of the public may have led to a part of the delay ; and the

pressure of the regular or ordinary traffic, distinguished from any-

thing unusual, may have been such as to have also contributed to

the delay : but I hold that these circumstances, if existing, are no

sufficient answer to one in tlie position of the plaintifr. T fear,

upon the evidence, that the truth is that, in the ])ublished time

tables, sufficient time is not allowed for the re"ular and ordinarv

traffic; and I am of o[)inion that in this case proper attenticMi was

not paid to insure to the plaintiff' punctuality, in otlier words, tliat

Lhere was negligence on the part of the company and their

.servants.

* '' The second ground is that tlie company are relieved, [* li05]

by reason of the conditions,— that, having regard to
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their contract, they are exempt from liability. I stated in the

course of the argument that I held that the plaintiff is bound by

these conditions, although, as he stated, he in fact knew nothing

about them. They are referred to on the company's ticket {Hendcr-

suji V. Stevenson, L. E., 2 H. L., Sc. 470), and they l)ind him. I also

held, on the construction of this condition, that the words ' every

attention will be paid to insure punctuality,' would cover all the

rest, so far, at all events, as the line of the London and North

Western Railway Company is concerned. I cannot do better than

read, upon the construction of the agreement, my judgment on a

former case in which I had to give judgment against the London
and North Western Railway Company on the 5th of March, 1874,

which was to this effect :
' Apart from authority, I am of opinion

that it is not the true construction of the contract that the com-

pany can be relieved from the [consequences of the] negligence of

their own servants. I think that the contract bound the company
to this, that every attention would be paid to insure punctuality

as far as practicable ; and I think also that tliat must include

every attention on the part of the company's servants; and I read

the rule to be, that, subject to every attention being paid by the

company and their servants to insure punctuality as far as is

practicable, the company do not undertake that the train should

arrive at the time stated, and will not be accountable for any loss,

inconvenience, or injury which may arise from delays ; and that,

subject as before, the company do not hold themselves responsible

for the arrival of this company's trains in time for the nominally

corresponding trains of any other company. It is true that the lat-

ter part of the rule is introduced by the word "but": and the argu-

ment for tlie company is, that the true construction of the whole

sentence is, that the latter part accompanies the former as a limit

to it, or an exception. But I think that less violence is done to

the sentence by construing it not to relieve the company from

their own ncLiligence, than l)y construing it to mean that every

attention will be ptiid to insure punctuality, but we do not bind

ourselves to it, and we are at liberty to neglect that and pay no

attention at all. The company's construction makes the sentence

contradictory in itself. I think also the public have a right to

say, if a company hitends to be protected against their own negli-

gence, they should say so.'

"Now, I have already slunvn that, in my judgment, there was
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negligence on the part of the company in tliis case ; and I liold

that the condition affords no defence to that negligence. 1 have

purposely avoided any reference to any delay off the company's

own line. Tlie arguments of Mr. Eussell and the facts of this

case show how grievously inconvenient to the public it would be

if that condition, that the company w411 not be responsible for

any delay off their own line, was held to be a legal condition.

But, if I were called upon to decide it, I do not at present see my
way to holding that the condition is not legal. In the view .1

take of the facts of this case, however,*! am not called upon to

decide the point. The delay up to Manchester, which was clearly

on their own line, was sufficient to lose the on train, which occa-

sioned the subsequent delay in arriving at York. There must,

therefore, be judgment for the plaintiff.

"The question then arises as to the amount of damages,

—

whether it is to be * nominal damages or more than nomi- [* 296]

nal damages ; and I am of opinion that the plaintiff is en-

titled to more than nominal damages, viz. to the £11 lO-s., the

costs of the special train. In contract (not in tort), a man can

recover only such money damage as lie can prove to have been

occasioned by the breach of the contract ; whatever annoyance or

whatever inconvenience he may have suffered, he cannot in a ca.se

of contract recover any damages for that, he is strictly confined to

money damages. The plaintiff in this case sustained no money
damage by the delay, except it be the cost of the special train.

Had he gone on from York by the eight o'clock train, and arrived

at Scarborough at ten, instead of half-past seven, he could not

have shown any pecuniary damage ; but he said, ' I wish to be

taken on by a special train, and I am entitled therefore to be paid

that expense
;

' and in principle I think he is. I cannot better

state the principle than in the words of Alderson, B., in Hamlin v.

Great Northern Ry. Co., 1 H. & N. 408 ; 26 L. J. Ex. at p. 22.

That was a case in which there was no on train for the plaintiff,

and he was delayed that night at the place ; but, in the course of

the argument, Alderson, B,, said :
' The principle is, that, if tlie

party does not perform his contract, the other may do so for liim

as near as may be, and charge him for the expense incurred in so

doing.' Then, with reference to tlie particular case before him, he

said that the plaintiff might have taken a post-chaise, and charged

it. This was in the year 1856, where Alderson, B., lays down
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specifically what he considers the principle where a man is sviing

for breach of contract. That is, in truth, not a novel principle;

it is familiar to us all in cases of contract for work and labour.

Under the circumstances, I think that principle governs this case.

Now, I do not mean to say that it is every trifling delay that

would justify a refusal to wait; on the other hand, it is equally

obvious that a train might be so delayed as to make it quite justi-

fiable that a passenger should refuse to wait. A passenger might

arrive at twelve at noon, and be asked to wait till eleven at night.

That would of course be out of the question. It must, therefore,

be to a certain extent a (|uestion of degree in each case ; and I

think that the difference in the case between a journey of five and

a half hours and a journey of eight hours is a substantial differ-

ence, and such as in law (whatever otherwise may be thought of

it) to justify the taking a special train ; and, if so, the plaintiff is

entitled to charge for it. I do not hesitate to say that, on the

question of damages, I have had great difficulty in arriving at a

judgment. The cases are very bare indeed of autlioiity ; and this

is a mere dictum of Alderson, B., which is not to be found, I be-

lieve, in the other reports of Hamlin v. Great Northern Ry. Co.

Still it is found in the Law Journal ; and it is consistent, as I

have said before, with the principle which is quite familiar to us

in cases of contract. Therefore, though I freely admit that I have

felt great doubt on the matter, I liave come to the conclusion that

I am bound by the principle enunciated by Aldersox, B., and

therefore I give judgment for the plaintiff for £11 lOs."

The questions for the opinion of the Court were,— 1. Whether

the judgment of the county court Judge in favour of the plaintiff

was correct ; 2. Whether the plaintiff was entitled to recover the

damages claimed or any and wdiat damages other than

[*297] nominal * damages ; 3. Whether the Judge was right

in rejecting the evidence tendered on behalf of the

defendants.

The judgment was to be affirmed, reversed, or varied, in accord-

ance with the decision of the Court, the costs to abide the event.

Nov. 22, 1875. Herschell, Q. C. (Webster with him), for the

defendants, contended that, under the circumstances, the company

were not liable at all, and at all events not to more than nominal

damages ; that the contract was not an absolute engagement on

their part that the train should arrive punctually at its destination,
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or in time to meet the corresponding trains throughout the journey,

but a mere statement of wliat the company intended to do, or at

the most an engagement that every reasonable effort would be

made on their part to insure such a degree of exactitude as is

practicable under ordinary circumstances ; and that, at all events,

the Judge was wrong in holding that the plaintiff was justified in

hiring, and entitled to charge the company with the hire of, a

special train to save the unimportant delay disclosed in the case.

They referred to Stewart v. London and North Western By. Co.,

3 H. & C. 135 ; 33 L. J. Ex. 199 ; Hurst v. Great Western By. Co.,

19 C. B. (K S.) 310; 36 L. J. C. P. 264; Hhand v. Peninsula and
Oriental Co., 3 Moo. P. C. (N. S.) 272 ; and Henderson v. Stevenson.

[Denman, J. That which tlie plaiiitilf relies on as a contract is

one of the things which tlie company call a condition, in which

they profess to be contrasting that which they undertake to do

Vv'ith tliat which they do not undertake. We are not asked to sav

whether the County Court Judge was wrong in holding that upon

the facts proved there was unreasonable delay. That was for

him.]

C. Eussell, Q. C, and Crump, contra, contended that, taking the

ticket, the time bills, and the conditions to constitute the contract

between the parties, there was no engagement on the part of the

company that tliere should be absolute punctuality through the

journey, still a duty was imposed upon them to use reasonable

care to complete the several stages of the journey within the

times respectively stipulated ; and that, whether they had per-

formed their contract in that respect or not, was for the

jury or (in this *case) for the County Court Judge, whose [* 298]

decision on the facts is conclusive,— citing Prevost v. Great

Eastern By. Co., 13 L. T. (N. S.) 20; and Buchnasier v. Great

Eastern By. Co., 23 L. T. (N. S.) 471 ; and that the damages

awarded were such as naturally flowed from the breacli of con-

tract, according to the rule laid'down in Hamlin v. Great Northern

By. Co., 1 H. & N. 408 ; 26 L. J. Ex. 20. Ctir. adv. vult.

Jan. 11. Tlie judgment of the Court (Brett, Dexmax, and

Lixdley, JJ.) was delivered by

Brett, J. This was an appeal from a judgment of tlie County

Court Judge sitting at P>loomsbury. The claim was for the cost of

a special train from York to Scarborougli, wliicli train the plaintitf
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had ordered in consequence of his being brought from Liverpool to

Leeds too late for the ordinary train from Leeds to Scarborough.

The plaintiff took a first-class ticket at the defendants' station in

Liverpool by the 2 r. m. train for Scarborough, via Eccles, Staley-

bridge, Huddersfield, Leeds, and York. The ticket had indorsed

on it the words " Issued, etc., subject to the company's regulations

and to the conditions in the time tables of the respective com-

panies over whose lines this ticket is available."

The time table of the defendants' company contained the follow-

ing notices as to the 2 r. m. train, viz.

p. M.

Leave Liverpool 2.

Arrive Manchester o. 5

Leave 3.20

Arrive Leeds 5.

Leave 5.20

Arrive York 6. 5

Arrive Scarborough 7.30

Certain conditions were set out in the time tables which were

the subject uf. the discussion.

The train, under circumstances stated in evidence, left Liver-

pool two or three minutes after 2 P. m., left Manchester at 3.35.

and arrived at Leeds at 5.27. The ordinary and corre-

[* 299] spending * train for York had left at 5.20. The plaintiff

proceeded to York by the next train, which left Leeds at

5.55, and arrived at York at 7 r. M. The next train then from

York to Scarborough would leave at 8 p. m., and was timed to

arrive at Scarborough at 10 p. m. The plaintiff thereupon took a

special train by which he arrived at Scarborough between 8.30

and 9 P. M.

The County Court Judge came to the conclusion that there was

a want of attention to insure punctuality, and an unreasonable

delay whilst the train was on the defendant's line, which caused

the late arrival at Leeds and the loss of the ordinary train to

Scarborough ; and, refusing to nonsuit the plaintiff, he held that

the plaintiff was justified in taking the special train, and was

entitled to charge the cost of it against the defendants.

The conditions before referred to were as follows :
—

" 1. The arrival time denotes when the trains may be expected:
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but the passengers, to insure being booked, should be at the prin-

cipal stations five minutes earlier and the intermediate stations

ten minutes earlier. The doors of the booking-office will be

closed punctually at the hours fixed for the departure of the

trains ; after which no person can be admitted.
'

' 2. Time Bills. — The published time bills of this company are

only intended to fix the time at which passengers may be certain

to obtain their tickets for any journey from the various stations .

it being understood that tbe trains shall not start before the

appointed time. Every attention will be paid to insure punctu-

ality as far as it is practicable; but the directors give notice that

the company do not undertake that the trains shall start or arrive

at the time specified in the bills ; nor will they be accountable

for any loss, inconvenience, or injury which may arise from

delays or detention. The right to stop the trains at any station

on the line, though not marked as a stopping station, is reserved.

"3. The granting of tickets to passengers to places ofl' the com-

pany's line is an arrangement made for the convenience of tbe

public; but the company do not hold themselves responsible for

any delay, detention, or other loss or injury whatsoever arising

off their lines, or from the acts or defaults of other parties, nor

for the correctness of the times over the lines of other companies,

nor for the arrival of this company's own trains in time for the

nominally corresponding train of any other company or party.
"

It was argued before us on behalf of the defendants, the appel-

lants, that, taking the ticket, the time table, and the conditions

together, there was no contract at all as to any time of arrival

;

that there was no contract to arrive at the times stated in tbe

time table ; that there was no contract to make reasonable effort

to arrive at the stated times ; that, even if negligence were proved,

liy reason of which the train did not arrive in a reason-

able time and damage * were thereby caused, the condi- [* .300]

tions saved the defendants from any liability ; that no

question could be raised as to whether the conditions were or

were not reasonable, for the Railway and Canal Traffic Act did

not apply to contracts for the conveyance of passengers ; that

there was no evidence of negligence or want of reasonable effint

;

that, at all events, the plaint ill' was not entitled under the cir-

cumstances to take and charge the defendants with a special train.

It was argued for the plaintiff, that either there was an express

VOL. V. — 26
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contract that tlie defendants would use every attention to insure

punctuality as far as practicable, or an implied contract that they

would make reasonable efforts that the trains should arrive at the

stated times ; that there was evidence of negligence on the part of

the defendants which caused the delay ; and that the plaintiff was

reasonably justified in taking the special train, and was therefore

justified in charging the cost of it to the defendants.

The questions are, — first, what facts and documents formed

the contract, — secondly, what was the contract, — thirdly, was

there any evidence of breach of contract, — fourthly, were the

damages such as might be legally pronounced.

As to the first, we are of opinion that the facts and documents

which formed the contract were the taking and granting the

ticket, the ticket, the time tables, and the conditions. If there

were no conditions, or if the ticket did not refer to them, it

w^ould be necessary to infer the terms of the contract by implica-

tion from the fact of granting and receiving a ticket for such a

service as carriage by railway ; but it is clear, as it seems to ns,

that the passenger is referred to the conditions to find the modi-

fications of the contract which would be implied without them.

It is that reference which makes them part of the contract.

But then, as to the second question, the reference cannot in

such case make only the negative or restrictive parts of the con-

ditions binding as parts of the contract; it must equally make

the affirmative and explanatory parts of the conditions parts of

the contract. The first condition and the first part of the second,

taken together, seem to amount to a contract that every person

who arrives at a chief station five minutes before, or at an inter-

mediate station ten minutes before, the advertised time

[* 301] of departure of a train, * shall receive a ticket to be car-

ried and shall be carried by that train. The second part

of the second condition is relied upon by the company, and we

think rightly relied upon, to modify the contract which would

without it be implied, and to prevent the advertising of the times

of arrival and departure from amounting to an absolute contract

that the train will arrive or depart exactly at such time. It pre-

vents any liability for any loss, inconvenience, or injury which

may arise from delays or detention, however long, considered as

mere delay or detention ; that is to say, the company does not

contract that there will not in fact be delay or detention of the
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longest Y)eriod._ For instance, the company does not contract

against delay or detention, however long, caused by snow, or

accident, or the like. But, as the negative and restrictive part

of the condition is part of the contract, so we thiiik is the

affirmative and explanatory part. We therefore think that the

defendants did by the statement to that effect in the conditions

contract that they would pay every attention, that is to say,

make every reasonable effort, to insure punctuality as far as

practicable. We further think that without the conditions there

must be an implied contract that the defendants would use reason-

able efforts that trains shovild both start and arrive at the stated

times, and that there is nothing in the conditions to restrict that

undertaking. The third condition, in the like manner, negatives

an absolute contract that punctuality shall be observed either by

the defendants or by the other companies, and negatives any

responsibility of the defendants for the defaults as to punctuality

of the other companies, as, for example, for even a want of reason-

able effort by those companies to insure punctuality; but it does

not absolve the defendants from using reasonable efforts on their

part to meet the corresponding trains of the other companies.

The next question is, whether there was any evidence of a

neglect by the defendants' servants of the contract to make every

reasonable effort to insure punctuality, and of such neglect, if

any, being a cause of the injury alleged by the plaintiff'. Now,

we do not think that the mere fact of there being some want of

punctuality, either in starting a train from its first or any inter-

mediate station, or in the arrival at any station, would be neces-

sarily any evidence of a want of reasonable effort. A
delay of * a few minutes in the original starting may, as [* ''02]

it seems to us, obviously occur though every reasonable

effort is made to start the train punctually, and therefore would

of itself be no evidence which ought to be acted upon or left to a

jury of a want of reasonable effort. If any delay, however short,

is to be evidence of a breach of contract, the company is prac-

tically bound to an absolute contract to start to the moment,

which we have held is not the true construction of their contract.

Neither is the mere fact of some uny)unctuality in arriving at or

leaving an intermediate station evidence l)y itself of a neglect of

a reasonable effort to secure punctuality. But an unusual or long

delay would, we think, be evidence calling upon the company to
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account for it by showing that it occuiTed, as, by the bursting of

an engine pipe, or collison, or snow or wet preventing friction, or

accident, or by a sudden, unexpected, and not to be reasonably

expected, pressure of passengers, — something which prevented

punctuality, notwithstanding reasonable efi'orts to secure it were

made.

We think that, in this case, the delay of fifteen minutes in

starting from Manchester was of itself sufficient to re(j[uire expla-

nation ; that the delay at St. Helen's Junction required expla-

nation; and that these two facts were evidence of negligence,

that is to say, of want of reasonable effort to be punctual. We
should observe that we need not agree and do not. agree with the

idea that tlie defendants ought to have closed the doors at Liver-

pool before the advertised time, in order to shut out tardy pas-

sengers ; for, the lirst condition contains an undertaking that the

booking-office will be closed punctually, and the second that the

train will not start from any station before the advertised time.

But, as we have said, we think there was evidence of negligence

on the part of the defendants which caused delay in leaving Man-

chester; and we further think that there was evidence that the

delay in leaving Manchester was a cause of the too late arrival at

Leeds, and so of the impossibility of arriving in time at Scar-

borough. If there was evidence, we have no right to interfere

with the conclusion.

As to the damages, we think that the rule attributed to Alder-

son, B. , in Ifa nilin y. Great Northern Ity. Co., is a good expres-

sion of the law. We think it may properly be said that,

[* 303] if * the party bound to perform a contract does not per-

form it, the other party may do so for him as reasonably

near as may be, and charge him for the reasonable expense in-

curred in so doing. The same rule is laid down by Blackburn,

J. , in the case of Hohhs v. London and South Western By. Co. , L. R.

10 Q. B. Ill ; 44 L. J. Q. B. 49, 52, pp. 381, 387, ante, who says

:

" The general rule is that the damages to be recovered in an action

for a breach of contract to supply something are, the difference be-

tween that which should have been supplied and the cost of obtain-

ing something equally good, or, if that is not attainable, of the best

substitute. " We think that in this case there was evidence upon

which the County Court Judge might not imreasonably find, and

has in effect found, that the pLiintiff was not reasonably called



R. C. VOL. V.J SECT. IV. i;V. COS. AS CAltUIERS OF PASSENGERS. 405

No. 11. — Le Blanche v. London &u North Western Ky. Co., 1 C. P. D. 303, 304.

vipon to wait at York for the late train, and might reasonably

take the special train to Scarborouj^h, being for such a distance at

such a price ; and therefore we think that the County Court Judge

was justified in law in holding that the plaintiff' might charge

the defendants with the cost of the special train.

We do not say that, in every case of a passenger missing a

train in correspondence with that in which he is, though he miss

it by the default of the company's servants, he is therefore en-

titled immediately to take a special train for any distance at any

cost, or that a judge or jury would be bound to allow in every

case, or justified in allowing in every case, for the cost of a special

train. The (juestion must always be whetlier it was a reasonable

thing to do, having regard to all the circumstances. Where to

take a special train is a reasonable thing to do, we are of opinion

that it is a sufficiently natural result of the breach of contract to

bring it within the legal rule.

We are of opinion that the judgment appealed against was

substantially correct, and that the appeal must be dismissed,

with costs. Ai^pecd dismissed with costs.

Feb. 16. Against this judgment the defendants appealed.

Herschell, Q. C. , and Webster, for the defendants.

Russell, Q. C. , and Crump, for the plaintiff".

The following authorities were cited in addition to

those cited * below: Phillips v. Clarl; 2 C. B. (N. S.)156; [* 304]

26 L. J. C. P. 168; Grill v. General Iron Screw Collier

06., L. R. 1 C. P. 600; 35 L. J. C. P. 321, (No. 3 of "Bill of

Lading, " 4 R. C. p. 680). Cur. adv. vult

May 10. The following judgments were delivered :
—

Cleasby, B. In this case the plaintiff had taken a railway

ticket at the defendants' station at Liverpool for a journey from

Liverpool to Scarborough. Some portions of the line belonged to

tlie defendants, but other portions of the line belonged to other

companies.

According to the time tables the time for the starting of tbe

train from Liverpool was 2 P. M. , and for arrival at Scarborough,

7.30. The time for arrival at Leeds was H oNdoek, and tlie linin

to carry the plaintiff on to Scarboro»ig!i left Leeds at 5.20. But

the train was twenty-seven minutes late at Leeds, arriving at
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5.27, and the train for Scarborough had then left. The plaintiff

proceeded by the next train to York, and finding that the next

train for Scarborough would arrive at 10 o'clock, he took a special

train, by which he arrived at Scarborough between 8.30 and

9 o'clock. The cost of the special train was £11 10s., and the

action was brought in the County Court, the plaintiff recovering

as damages the £11 10s. expended in completing the journey as

before mentioned.

The principal question argued before us was the effect of the

conditions referred to in the railway ticket which formed part of

the contract of carriage.

These conditions, so far as the present question is concerned,

were in these terms :
—

" The arrival time denotes when the tiains may be expected,

but the passengers to insure being booked should be at the prin-

cipal stations five minutes earlier, and the intermediate stations

ten minutes earlier. The doors of tlie booking-office will be

closed punctually at the hours fixed for the departure of the

trains, after which no person can be admitted.

" Time Bills. — The published train bills of the company are

only intended to fix the time at which passengers may be

[* 305] certain to * obtain their tickets for any journey from the

various stations, it being understood that the trains shall

not start before the appointed time. Every attention will be

paid to insure punctuality as far as it is practicable, but the

directors give notice that the company do not undertake that the

trains shall start or arrive at the time specified in the bills, nor

will they be accountable for any loss, inconvenience, or injury

which may arise from delays or detention. The right to stop the

trains at any station on the line, though not marked as a stopping

station, is reserved. The granting of tickets to passengers to

places off' the company's line is an arrangement made for the con-

venience of the public; but the company do not hold themselves

responsible for any delay, detention, or other loss or injury what-

soever arising off their lines, or from the acts or defaults of other

parties, nor for the correctness of the times over the lines of other

companies, nor for the arrival of this company's own trains in

time for the nominally corresponding train of any other company

or party.

"

•

It was argued on behalf of the defendants, that the effect of
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these conditions was to exempt tlieni from responsibility in

respect of the trains not arriving at the time specified. The

plaintiff contended that, taking the whole together, they were

not absolved from the conseqnences of delay if it could be attri-

buted to any want of attention on their part to insure punctuality.

It appears to me that the only reasonable construction of these

conditions is, that the defendants undertake no responsibility

whatever in relation to the arrival of trains at particular times to

meet other trains. The language must Ije considered with refer-

ence to the subject-matter to which it relates, viz. arrival of

trains, and the defendants may be well understood to say, such

are the uncertain exigencies of traffic requiring trains sometimes

much heavier than at other times, so uncertain are the times

occupied in the letting passengers out with all their luggage, and

taking them in (all which is inevitable unless there are to be

great disappointments), and so many other causes such as the

state of the rails, fogs, very high winds, &c. , affect the times of

arrival that we do not accept any responsibility for delay beyond

the times advertised. The times are advertised, for convenience,

at wliich we expect and have a right to expect from our

arrangements that the * trains will arrive, but we do not [* 306]

bind ourselves that they shall do so. The words are

:

" The directors give notice that the company do not undertake

that the trains shall start or arrive at the time specified in the

bills, nor will they be accountable for any loss, inconvenience, or

injury which may arise from delays or detention. " No language

can possibly be clearer or more free from ambiguity than this,

and it is tlie language expressly directed to what their responsi-

bility or contract is.

It appears to me that it v/ould be unreasonable to read this

clear language of contract as controlled by the vague assurance

given before that every attention will be given to insure punctu-

ality so far as it is practicable. Xo one would think of entering

into so indefinite a contract, and for the same reason it ought not

to cut down a contract clearly expressed.

Indeed, to hold the language of exem[)tion as only a}i}ilicable

when there had been no want of attention to insure punctuality

would practically deprive the defendants of the benefit of it, by

compelling them to satisfy the severest test of opinion as to what

might possibly have been done to produce a result which practi-
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cally cannot be made certain. Their position would be hopeless

if they had in every case of delay to make out satisfactorily that

every such attention had been paid.

A breakdown might take place on the line, and it might be

traced to some negligence of the company's servants in not shunt-

ing or signalling properly, and the consequence v.'ould be that

every passenger in the train which followed would have a cause

of action for being delayed beyond the time.

I must say that it appears to me that there is no binding con-

tract as to the particular time of arrival, either as an absolute

contract, or a contract that every attention should be paid to

insure it, which is all we have to consider in the present case.

The contract of carriage would continue, involving certain

obligations on the part of the carriers in carrying it into effect

fairly and reasonably both as regards time and other matters, but

we are not dealing with the general question, but only with the

question whether they are responsible in respect of the times

mentioned in the tables not being kept, and for the reasons given

I am of opinion that they are not.

[* 307] * This makes it unnecessary to consider the other ques-

tion discussed before us, viz. whether the expenses of the

special train could be properly recovered. But, without saying

that in no case whatever could the traveller charge the expense

of a special train as part of his damages, I feel justified in express-

ing my opinion that every person disappointed through some

default of the company in catching a particular train would not

be entitled, as a matter of law, to reinstate himself as nearly as

he could by means of a special train, and if the County Court

Judge acted upon the view that in general lie would be entitled

to do so, I think he would have been wrong, and I can suggest no

better guide upon the question of damage than that given in the

judgment of Lord Justice Mellish. For the above reasons it

appears to me that the judgment already given should be reversed.

James, L. J. I am of opinion that the company are not entitled

to strike out from the contract the words, " But eveiy attention

will be given to insure punctuality so far as it is practicable,"

and to treat this as a mere vague assurance having no legal opera-

tion, involving no legal responsibility, but only a responsibility

to pitblic opinion, to be enforced by letters to the " Times" or a

local journal.
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I agree, however, that it is to he read in connection with the

very clear stipulations that the company are not to be accountable

for any loss, inconvenience, or injury which may arise from

delays or detention.

It appears to me that the whole sentence is capable of a reason-

able and consistent legal operation.

The contract is to be read as if it were a contract made with

regard to that particular train c"n that })articular day, just as if

somebody else, not the company, had made for that day ar-

rangements enabling them to take passengers from Liverpool to

Scarborough.

The company might reasonably stipulate that it would not be

answerable for any delay occasioned by anything on the line, any

l)lock at a station, any break down of any other train, or any of

the innumerable accidents which do occur, and must occur con-

stantly on every line of traffic. But, at the same time, it

might * well promise and undertake that, so far as re- [* 308]

garded that particular train, or that particular journey,

every attention would be given to insure punctuality.

If we consider the immense extent and complication of a

modern railway system and network in England, it would be

most unreasonable to put a construction on such a document as

tlie one before us which would enable any passenger delayed any-

where to put the whole tratfic arrangements, and the conduct of

the whole railway staff, on its trial before a judge or jury. It is

quite possible, and not improbable, that the negligence or blunder

of officials in London or at Carlisle, of the guard of a aoods train,

a pointsman, or signalman, might derange the traffic so as to

cause a block or delay on a branch line hundreds of miles away.

And, to my mind, it is not to be endured that for such a negli-

gence as that the company is to 1)0 liable to every passenger

everywhere delayed by it.

Again, it appears to me that the company must be at lil)crty to

accept any traffic brought to it, a special train for the Queen or a

royal visitor, to accept an army of volunteers or excursionists,

although it thereby disabled itself later in the day from keeping

the times mentioned in its time taltles. But if we read the con-

tract reddendo migida sinr/ nils as applicable and limited to each

particular train for each particular journey, then we can reason-

ably construe the statement in the conditions as a promise that
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llie persons having the control and management of that train for

that journey, will pay every reasonable attention, so far as it is

practicable for them, to insure punctuality, viz. that they will

not be guilty of wilful delay or reckless loitering. I am of

opinion that there was some evidence before the County Court

Judge to justify a conclusion that there was such wilful delay.

In the time tables a margin of fifteen minutes was allowed at

^Manchester. Now, according to the regulations, every person

minded and entitled to go on from Manchester by that train ought

to have been wath his luggage on the platform, ready to start at

3.20, and it does appear to me, as it did to the County Court

Judge, that if proper attention had been then and there paid to

insure punctuality, the passengers getting out at Manchester

would have been immediately got out, and the passengers getting

in would have been got in without a minute's delay, and

[* 309] if this had been * done the further delays between Man-

chester and Leeds w^ould in all probability have been

avoided ; for we all know that the want of punctuality of a train

in the early part of its journey is almost invariably followed by

disarrangments and further delays in the further prosecution of

its journey. But I am not satisfied that in dealing with that

question of fact, viz. whether there was a breach of the contract,

the County Court Judge rightly construed the contract or rightly

apprehended what would be a bieach of it. I am not satisfied

that he put the question to himself in this way : Were the per-

sons having the control and man_agement and conduct of the train

on that day guilty of wilful delay or reckless loitering ?

With respect to the remaining question, whether the plaintiff

was entitled to take the special train, I certainly should not

myself have arrived at the same conclusion as the County Court

Judge. I agree that the general rule is that a person with whom
a contract has been broken has a right to fulfil that contract for

liimself as nearly as may be, but he must not do this unreason-

ably or oppressively as regards the other party, or extravagantly.

I should myself have held it most unreasonable and oppressive

for the plaintiff to have taken a special train merely to get in an

hour earlier at the terminus of liis journey on the seaside. And

I think it must be taken that the County Court Judge did con-

sider the dictum of Mr. Baron Aldersox as establishing it as a

rule of law that the plaintiff was, and that every other passenger
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for Scarborough by that train wonld have been, entitled to save

himself the discomfort and ennui of an hour's detention at York,

by taking a special train for Scarborough.

I am of opinion that the matter must go back for a new trial.

Mellish, L. J. This was an appeal from a judgment of the

Common Pleas Division, affirming a judgment of the County

Court Judge sitting at Bloomsbury, special leave having been

given to appeal to us. The action in the County Court was

brought by the plaintiff", Mr. Le Blanche, against the London and

North Western Eailway Company, to recover £11 10s., the cost

of a special train which the plaintiff' engaged to carry him from

York to Scarborough, on account of his having arrived

too late at York * for the train which leaves York at 6.5 [* 310]

for Scarborough, through, as he alleged, the neglect of

the defendants in not properly performing their contract witli

him to convey him from Liverpool to Scarborough. It was held

by the Judge of the County Court that the plaintiff" was entitled

to recover the cost of the speciai train. The plaintiff, on the

16th of August, 1874, took a first-class ticket at the defendants'

station at Liverpool by a train which left Liverpool at 2 P. M.

,

and, according to the time tables, was expected to arrive at Man-

chester at 3.5, to leave Manchester at 3.20, to arrive at Leeds at

5.0, to leave Leeds at 5.20, to arrive at York at 6.5, and at

Scarborough at 7.30. The train was fifteen minutes late when it

left Manchester, and twenty-seven minutes late when it arrived

at Leeds, and C(jnsequently the plaintiff' was too late to go on to

York by the train which left Leeds at 5.20. The plaintiff" left

Leeds by the next train, and arrived at York at 7 r. m. The next

train which left York for Scarborough started at 8 P. M. , and was

timed to arrive at Scarborough at 10 p. M. The plaintiff" there-

upon took a special train from the North Eastern Railway Com-

])any and arrived at Scarborough between 8.30 p. ir. and 9 p. m.

Three questions were argued before us, on which it is necessary

that we should give an opinion :— First, was there any contract

on the part of the defendants that they would use reasonald.e

exertions to insure punctuality, so that the train might arrive at

Leeds in time for the train which was to leave Leeds for York at

5.20? Secondly, if there was, was there any sufficient evidence

that the contract had been broken, and that it was through the

fault of the defendants that the train arrived so late at Leeds

;
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and, thirdly, was the plaintiff entitled to recover the cost of the

special train ? Now, with respect to the first question : the ticket

issued to the plaintiff' had indorsed upon it the words, " Issued

by the London and North Western Eailway Company ; subject to

the company's regulations and to the conditions in the time

tables of the respective companies over whose lines this ticket is

available, " and it was admitted in the argument before us by the

counsel on both sides that the conditions annexed to the com-

pany's time tables formed part of the contract between the plain-

tiff' and the defendants. These conditions were as follows :
—

[His Lordship then read the conditions.]

[* 311] * We have, therefore, to consider what is the true effect

of these conditions.

On the part of the plaintiff it was argued that the reference to

the time tables in the ticket might, independently of the condi-

tions, make the company absolutely liable for the non-arrival of

the trains at the specified times, and that the only effect of the

conditidlis was to free the company from such absolute liability,

but that they still remained liable for a non-arrival of this train

caused by their own negligence. On the other hand, it was con-

tended, on the part of the defendants, tliat the effect of the

conditions was to free them from all liability in respect of the

non-arrival of their trains in proper time, whatever might be

the cause which occasioned the delay, and that the words, " Every

attention will be paid to insure punctuality as far as practicable,"

formed no part of the contract, or, if they did form part of the

contract, that their meaning was that the company would make

proper regulations to insure punctuality, but that nevertheless

the company were not to be liable for any neglect on the part of

their servants in carrying out those regulations. Now it is to be

remembered that the language of the conditions is the language

of the company, that the conditions are imposed by them, and

that they are seeking to put a construction on the conditions the

effect of whicli will be to free tliem from a liability which the

law unquestionably, in the absence of an express agreement to

the contrary, imposes on them, namely, a liability to be answer-

al)le for the negligence of their servants. Under these circum-

stances, I think that the conditions are to be construed, so far as

they are ambiguous, against them ; that the words, " Every atten-

tion will be paid to insure punctuality as far as practicable,"
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must be treated as part of the contract, and as modifying every

other statement contained in the conditions.

If the language had been, — " the directors give notice that the

company do not undertake that the trains shall start or arrive at

the time specified in the bills, nor will they be answerable for

any loss, inconvenience, or injury which may arise from delays

or detention, but every attention will be paid to insure punctu-

ality as far as practicable, " thd construction would have been

clear, and I do not think it really matters which clause of the

sentence comes first.

* I also think that this construction is confirmed by [* .'>12]

comparing the terms in whicli the company speak of their

liability for what may happen on their own line with the terms

in which they speak of their liability for what may happen on

the lines of other companies.

In the last clause of the conditions they say the company do

not hold themselves liable for any delay or detention arising from

acts or defaults of other parties.

Why do they not say, in equally plain terms, that the company

do not hold themselves liable for any delay or detention arising

from their own act or default if that is what they meant?

I also think that there is no valid ground for the distinction

contended for by Mr. Herschell between the regulations made by

the company and the mode in which those regulations are carried

out by the servants of the company. If they are liable at all for

negligence in not insuring punctuality, they must be as liable

for the negligence of the servants of the company in carrying out

the regulations as for the negligence of the directors in not

making proper directions. I am, therefore, of opinion that the

contract for which the plaintiff contends was sufficiently proved.

I have next to consider whether there was sufficient evidence

that the contract was broken, and that by reason of that breach

the plaintiff" did not arrive at Leeds in time for the train at 5.20.

Both the County Court Judge and the Judges of the Common
Pleas Division have elaborately examined the evidence respecting

tlie different acts of neglect imputed to the defendants, and I

think it sufficient to say, on this part of the case, that I agree in

the conclusion they have arrived at, and the reasons they have

given for it.

I think that the fact of the train being a (piarter of an hour
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late when it left Manchester made it necessary for the defend-

ants to give some explanation respecting the cause of the delay,

and that it is impossible to lay down as a matter of law that the

County Couyt Judge was bound to be satisfied with the explana-

tion given by the guard, even assuming that he believed every-

thing the guard said. I think that there was evidence from

which he might properly come to the conclusion that it

[* .'-513] was through the neglect. of * the company that the train

was a quarter of an hour late at Manchester, and that this

was the cause of the plaintiff losing his train at Leeds. Lastly,

I have to consider whether the plaintiff was entitled to recover

as special damages the cost of the special train from York to

Scnrborough.

Now, 1 agree that, as a general rule, what is said by Alderson,

B. , in Hamlin v. Great Northern Fiij. Co., is correct, namel}^

:

" The principle is, that if the party does not perform his contract

the other may do so for him as near as may be, and charge him
for the expense incurred in so doing. " I agree also with what is

said by the Judges of tlie Common Pleas Division, that this rule

is not an absolute one applicable to all cases, and that the ques-

tion must always be whether what was done was a reasonable

tiling to do having regard to all the circumstances. This, how-

ever, is a very vague rule, and it is desirable to consider whether

any more definite rule can be laid down. Now, one mode of

determining what, under the circumstances, was reasonable, is to

consider whether the expenditure was one which any person in

the position of the plaintilf would have been likely to incur if he

liad missed the train througli his own fault, and not through the

fault of the railway company. The rule that what is reasonable

under particular circumstances may be discovered by considering

what a prudent person, uninsured, would do under the same cir-

cumstances, is applicable to many cases besides those which arise

under policies of marine insurance.

I think that any expenditure which, accor<ling to the ordinary

habits of society, a person who is delayed in his journey would

naturally incur at his own cost, if he had no company to look to,

he ought to be allowed to incur at. the cost of the company, if he

has been delayed through a breach of contract on the part of the

company, but that it is unreasonable to allow a passenger to put

the company to an expense to which he could not think of putting
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himself if he had no company to look to. The question, then,

in my opinion, which the Count}- Court Judge ought to have con-

sidered is, whether, according to the ordinary habits of society, a

gentleman in the position of the plaintiif, wdio was going to Scar-

borough for tlie purpose of amusement, and who missed

his train at York, * would take a special train from York [* 314]

to Scarborough at his own cost, in order that he might

arrive at Scarborough an hour or an hour and a half sooner than

he would do if he w^aited at York for the next ordinary train.

This question seems to me to admit of but one answer, namely,

that no one but a very exceptionally extravagant person would

tliink of taking a special train under such circumstances. I am
of opinion, therefore, that the County Court Judge did not act on

the proper prirjci})le in considering the question of damage; and

that unless the parties consent to the damages being reduced to

Is., there ought to be an order for a new trial.

I think each party should pay his own costs of the appeal to

the Common Pleas Division,, and of the appeal to us.

Baggallay, J. A. The action in this case was brought in the

Bloomsbury County Court, to recover from the defendants the

sum of £11 10.5., being the amount paid by tlie plaintitf for a

special train from York to Scarborough, under the following cir-

cumstances. On the afternoon of the 10th (jf x4ugust, 1874, the

plaintiff took a through ticket at the defendants' station in Liver-

pool for the journey from that town to Scarborough ; on the ticket

was an indorsement in the following terms: — "Issued by the

London and North Western Eailway Company, subject to the com-

pany's regulations and to the conditions in the time tables of the

respective companies over whose lines this ticket is available.

"

The only regulation of the company to which it appears material

to refer, other than those included in the time table conditions,

is that which prohibits the driver of any train from making up

lost time by increase of speed. This appears to have been a regu-

lation of the company, from the evidence of the guard, as stated

in the case. The conditions in the time table, so far as they are

material for the purposes of the present case, are in the following

terms :
—

" The arrival time denotes when the trains may be expected,

but the passengers, to insure being booked, should he at the prin-

cipal stations five minutes earlier, and the vitermediate stations
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ten miuutes earlier. The doors of the booking-office will be

closed punctually at the hours hxed for the departure of the

trains, after which no person can be admitted.

[* 315] * " Time Bills. — The published train bills of the com-

pany are only intended to fix the time at which passen-

gers may be certain to obtain their tickets for any journey

from the various stations, it being understood that the trains

shall not start before the appointed time. Every attention will

be paid to insure punctuality as far as is practicable, but the

directors give notice that the company do not undertake that the

trains shall start or arrive at the time specified in the bills, nor

will they be accountable for any loss, inconvenience, or injury

which may arise from delays or detention. The right to stop the

trains at any station on the line, though not marked as a stopping

station, is reserved. The granting of tickets to passengers to

places of!" the company's line is an arrangement made for the con-

venience of the public ; but the company do not hold themselves

responsible for any delay, detention, or other loss or injury what-

soever arising off their lines, or from the acts or defaults of other

parties, and for the correctness of the times over the lines of

other companies, nor for the arrival of this company's own trains

in time for the nominally corresponding train of any other com-

pany or party.

"

Before proceeding to a consideration of the purpose and effect

of these regulations and conditions, and of the contract by which

the defendants became bound by their issuing to the plaintiff a

through ticket, it will be convenient, and I think necessary, to

examine somewhat minutely the general circumstances of the

traffic to which they were made applicable. And, first, it is to

be noted that the railway from Liverpool to Scarborough, though

continuous, did not belong wholly to the defendants, nor was it

worked throughout by the defendants, nor even by continuous

trains. Yrom. Liverpool to Leeds the line was worked by the

defendants, and from Leeds to York and from York to Scarborough

by the North Eastern Eailway Company ; again, the line from

Liverpool to Leeds, which was worked throughout by the defend-

ants, did not belong wholly to them, though they had running

powers over those portions of the line of which they were not the

owners; portions of the line, in fact, belonged to three other com-

panies— the Lancashire and Yorkshire, the Manchester, Sheffield,
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and Lincolnshire, and the Midland — and these several portions

of rhe line between Liverpool and Leeds formed parts of

* other systems more or less connected with the through [* 316]

line. Between Liverpool and Leeds there were no less

tlian seven changes in the ownership of the line. In addition to

this, several of the principal stations on the line, including those

at Manchester and Staleybridge Junction, belonged to other com-

panies, whose servants regulated the admission into such stations

of the defendants' train. It is obvious to how many possible

causes of accidental delay a through train passing over the line

between Liverpool and Leeds was subject, and it is not immaterial

to observe that in so complicated a system a delay of very trifling

duration in its origin might, in the result, occasion one of very

considerable importance.

The train by which the plaintiff travelled left Liverpool at

three minutes after 2 p. m. , being three minutes later than the

time fixed for its departure as published on the defendants' time

bills ; its time for arriving at Leeds, as published on the same

time bills, was 5 p. m. ; and it also appeared, from the same bills,

that a train of the North Eastern Company was timed to leave

Leeds for York at 5.20 p. m. , reaching that city in time for a

corresponding train to Scarborough, which would be due at

Scarborough at 7.30 p. m.

The train from Liverpool did not, in fact, reach Leeds until

5.27, when the North Eastern Company's 5.20 train had left for

York, and the plaintiff was consequently delayed at Leeds until

5.55, when the next train left for York; and on his arrival at

York at 7 p. m. there was no train leaving for Scarborough earlier

than 8 p. m. , and that train would not be due at Scarborough until

10 P. M. Tlie plaintiff thereupon took a special train from York

to Scarborough, arriving at Scarborough between half-past 8 and

9 o'clock; for this special train he paid £11 lO.s. to the North

Eastern Company, and then commenced the present action against

the defendants to recover the amount so paid.

It was admitted by the plaintiff, and by his counsel, that he

had not any business or engagement whatever at Scarborough

necessitating his arrival there at any particular time, and that

he had, in fact, taken the special train for the ]nnpose of rais-

ing the question whether a passenger was, under such circum-

stances, entitled to do so. On the part of the plaintiff it was
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[* 317] contended * that, by the acceptance from him of the full

fare from Liverpool to Scarborough, and the issue to him

of a through ticket, the defendants became bound to make all

reasonable efforts to insure the arrival of the train at Scarborough

])j 7.30 p. M. , and rendered themselves liable fur its non-arrival

there at that time, unless the delay was occasioned hy some cause

other than the default or negligence of the defendants or their

servants ; that the delay in arriving at Leeds, which was the

substantial cause of the plaintiff's not arriving at Scarborough by

the train timed to arrive there at 7.30, was in fact caused by the

default or negligence of the defendants or their servants ; and that

inasmuch as, in consequence of such delay, the plaintiff was

unable to proceed to Scarborough by the train due there at 7.30,

he was not bound to wait for the next train, which would not

arrive there before 10, but was entitled to take a special train

and to charge the cost of it to the defendants.

For the defendants, on the other hand, it was contended that

tliis was not the true effect of the contract; that whatever might

have been the cause of the non-arrival of the train at Leeds at

the time specified in the time bills, the defendants would have

been protected by the conditions from liability in respect of such

delay, or, at any rate, that they could not have been liable unless

the delay had arisen from some wilful default or negligence on

their own part, or on that of their servants ; and that, inasmuch

as there had not, in fact, been any sucli wilful default or negli-

gence, they were under no liability to the plaintiff; and, further,

that in any view of the case, the plaintiff was not justified in

taking a special train, and was not entitled to recover the costs

of it from the defendants.

The decision of the Judge of the County Court was in favour of

the plaintiff, and he ordered payment to him by the defendants

of the £11 10s., and of the costs of the action, reserving leave to

the defendants to move the Court above ; on appeal to the Court

of Common Pleas, the order of the County Court was affirmed

:

and against the order so affirmed, the present appeal is brought,

leave having been granted by the Court of Common Pleas for that

purpose in consideration of the great importance of the case, v'..

only to railway companies, but to the public generally.

[* 318] * Three questions have been raised in the argument

before us : first, what was the true purport and effect of
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the contract by which the defendants became bound by the issue

to the plaintiff of a through ticket from Liverpool to Scarborough

;

secondly, w^ere the defendants guilty of a breach of such contract

;

and, thirdly, upon the assumption that they were so guilty, was

the plaintiff entitled to take a special train and to charge the cost

of it to the defendants. The first question resolves itself into a

consideration of the proper construction to be put upon the con-

ditions contained in the time bills.

Now, omitting from present consideration the earlier condi-

tions, which have reference to the booking of passengers and the

starting of trains, and which appear to affect the question of

breach of contract, rather than that of the construction of the

contract, we have in effect to deal with two series of conditions

— the one general in their terms, the other limited to contracts

of carriage between a station on the defendants' line and a station

on another company's line.

In approaching the consideration of the true effect and mean-

ing of these conditions, we must, I think, bear in mind the cir-

cumstances under which, and the species of traffic to which, tliey

were intended to be applicable. These I have already pointed

out, and it is unnecessary for me further to advert to them.

The first series of conditions commences with the statement

tliat " every attention will be paid to insure punctuality so far as

it is practicable," and this statement is followed (amongst other

stipulations) by a notice that the company will not undertake

that their trains shall start or arrive at the times specified in the

time bills, and that the company will not be accountable for any

loss, inconvenience or injur}^ which may arise from delays or

detention. Now, in construing this first series of conditions, I

think it quite immaterial whether the later words are to be

regarded as moderating the effect of the earlier undertaking to

pay every practicable attention to secure punctuality, or the earlier

statement is to be regarded as governing or modifying the absolute

terms of the subsequent paragraphs. In either view of the case

they must, I think, be construed as a whole; and if so construed,

they, in my opinion, so far as they affect the present

* question, amount to this : that the defendants will use [* 319]

every endeavour, consistently with the ordinary and rea-

sonable use and working of the line, to insure punctuality, but

that they will not hold themselves responsible for delay in arriv-
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ing at any particular station, when that delay has arisen from

causes over which they have no control, or which, lieing inci-

dental to a reasonable working of the line, are practicably una-

voidable. Such, for instance, as an unexpected delay in admission

into a station under the control of another company, or an unusual

accession of passengers or goods, which last-mentioned circum-

stance must almost of necessity occasion dela}^ in the starting of

a train, and consequently in its arrival at its destination, especi-

ally when, under the regulations of the company, as in the pres-

ent case, the doors of the booking-office are not closed until the

time fixed for the departure of the train, and the driver of the

train is not allowed to n.iake up for lost time by extra speed.

These regulations have been made for the convenience and protec-

tion of the public, but are such as cannot fail to lead to occasional,

or even frequent, delays.

If we pass now to an examination of the second series of condi-

tions we find that they are introduced by the following words

:

'' The granting of tickets to passengers off the company's line is

an arrangement made for the convenience of the public ;
" and

that they in terms protect the defendants from responsibility in

respect of three several subject-matters, all incidental to a traffic

between stations on the line worked by the defendants and stations

on lines worked by other companies. These three subject-matters

are, 1st, delay, detention, or other loss or injury arising off the

lines of the defendants or from the acts or defaults of other

parties; 2ndly, the correctness of the times over the lines of the

other companies; and, 3rdly, the arrival of the defendants' trains

in time for the nominally corresponding trains of other companies.

It is with the third only of these subject-matters that we have at

present to do.

Now I do not think that the contention or suggestion of the

defendants, that the effect of this condition was to free them

wholly from responsibility in respect of the non-arrival of their

trains in time to meet the corresponding trains of other com-

panies, whatever might be the cause of the delay, can be main-

tained ; to so construe the condition would be, in my
[* 320] opinion, to ignore the * introductory words which indicate

that the object of the condition which follows was to pro-

tect the defendants from the consequence of an act done for the

convenience of their passengers, and not to relieve them from any
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liability to which tliey v/ould have been otherwise siil»jeet by

reason of their issuing a through ticket to any place off their line.

It appears to me that the fair and reasonable interpretation to put

upon the conditions is this : that they protect the defendants

against being subjected, by reason of their issuing a through

ticket to any place off their line, to any additional responsibility

beyond what they would have been subject to if they had issued a

ticket to the furthest point of their own line, and had left the pas-

senger to take a fresh ticket to his ultimate destination. Such a

condition does not appear unreasonable; by issuing a through

ticket to his ultimate destination beyond their line the defendants

relieve the passenger from the trouble and delay and possible deten-

tion >vhich would have been occasioned by his having to take a

fresh ticket, and having done this for his convenience, they might

fairly claim to be exempted from any additional liability arising

out of such act.

If this be the correct construction of the time-table conditions,

it will follow that the liability of the defendants in respect of the

non-arrival of their train at Leeds in time to meet the corre-

sponding train to York, is the same as it would liave been if they

had issued to him a ticket to Leeds only, and their train had

arrived tliere at 5.27 instead of at 5, and, as has been pointed out

in consiileiing the first series of condititns, the defendants would

have been under no liability in respect of such delay if it had

l)een occasioned by causes over which they had no control, or

which were incidental to a reasonable working of the line.

It appears to me that neither by the County Court Judge nor

by the Court of Common Pleas has sufficient effect been attributed

to that wliich I have ventured to term the second series of condi-

tions, and which, as it appears to me, were intended to secure to

the defendants a further protection against liability, in respect of

contracts of carriage to places off their own lines, beyond that to

which they were entitled under the first series of conditions in

respect of contracts of carriage to places on their own lines.

Now, if according to the true ehect of the contract the

liability * of the defendants to the jdaintiff in respect of [*32]]

delays or detention was limited to that to which they

would have been subjected if they had issued a ticket to Leeds

only, it becomes immaterial in the present case to consider the

cause of the delay in arri\!iig at Leeds, inasmuch as, upon the
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assumption of the defendants having been guilty of a breach of

their contract, the plaintiff could have only recovered nominal

damages, it being admitted that he had not sustained any pecu-

niary damage or been put to any expense by reason of the delay

in arriving at Leeds, other than that occasioned by his taking the

special train, in respect of which, as I purpose showing presently,

he would not, in my opinion, have been entitled to make any

demand upon the defendants.

As, however, some (;f the members of the Court take a different

view from that which I have expressed of tlie purport and effect

of the contract, and are of opinion that according to its true pur-

port and effect the defendants were bound to make all reasonable

efforts to insure the arrival of the train at Scarborough by. 7. 30

p. M. , I think it right to express my opinion upon the other two

questions which have been raised in the course of the argument,

viz. whether the defendants have been guilty of_a breach of such

contract, and if so, whether the plaintiff was justified in taking

a special train and could charge the cost of it to the defendants.

Now tlie question of breach is one entirely depending upon the

evidence in the case, and I am of opinion that unless the County

Court Judge, in dealing with the evidence, had acted upon any

wrong view of the law equivalent to a misdirection of tlie jury, had

the case been tried by a jury, his decision in this respect ought

not to be interfered with. From the statements in the case I

gather that it was established to the satisfaction of the County

Court Judge that there w^as unreasonable delay ; that there were

no unusual circumstances justifying or excusing such delay; that

in more than one instance delay was occasioned by a want of

attention to insure punctuality, and that upon the whole there

was negligence on the part of the defendants. If these general

views had not been modified by anything else appearing upon the

judgment of the County (>ourt Judge, they would liave been suffi-

cient to support his decision that the defendants had committed a

breach of their contract, and with such decision I should

[* 322] not have thouglit it right to interfere ; but * it appears from

the case that when the Judge expressed his opinion that

the delay had been occasioned by a want of attention on the part

of the defendants to insure punctuality, he proceeded to mention,

as an instance of such want of punctuality, the keeping the doors

open to the last moment at Liverpool. Now it is quite true that
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if the passenger is allowed to book up to the time fixed for the

departure of the train, the train cannot start punctually, and

delay must be occasioned; but it appears to have escaped the

notice of the learned Judge that this practice formed the subject

of one of the conditions by which the plaintiff was bound, and I

am unable to see how this can be regarded as a want of attention

on the part of the defendants or their servants to insure punctu-

ality. It is imposssible to determine how much of the subse«]uent

delays were occasioned by the first delay at Liverpool. Under

these circumstances, I do not think that the finding of the Judge

as to the question of breach should be regarded as conclusive

;

and the more so as, in my opinion, no one of the causes of delay

mentioned in the case can be fairly considered as having arisen

otlierwise than from causes beyond the control of the defendants,

or which were incidental to the reasonable working of their rail-

ways. But, assuming the County Court Judge to have been right

in considering that the defendants had been guilty of a breach of

the contract of carriage entered into by them, the question remains

whether the plaintiff was justified in taking the special train and

charging the cost of it to the defendants. Upon this branch of

the case certain dicta of Baron Alderson, in the case of Hamlin

V. Great Northern lii/. Co. , have been much relied upon on the

plaintiff's behalf, and these dicta apparently formed the chief

grounds of the decision of the County- Court Judge. In that case

a tradesman had taken a ticket from London to Hull, and on his

arriving at Grimsby there was no train by wdiich he could proceed

that night to Hull, as, according to the published time-tables of

the company, there ought to have been. He accordingly slept at

Grimsby, and in the morning paid Is. 4d. for his fare to Hull.

In consequence of the delay he failed to keep appointments with

his customers, and, being detained for several days, was put to

considerable expense. It was held that though he would

have been entitled to have * performed the contract at the [* 323]

expense of the company, yet, as he had not done so, he

was not entitled to recover anything more than nominal damages

in addition to the Is. M. In my opinion, the decision in tlie

case of Hamlin v. Great Northern Btf. Co., 1 H. & N. 408; 26 L.

J. Ex. 20, at p. 22, affords no support to the ^daintiffs argu-

ment; but in the report in the Law Journal IViron Al'EKSON'

is stated to have made the following observations in the course
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of the argument :
" The plaintiff might have taken a post-chaise,

and charged it; " and again, " The principle is, that if the party

does not perform his contract, the other may do so for him, as

near as may be, and charge him for the expense of so doing.

"

Now I think that these observations of Baron Alderson, which

do not appear in the report of the case in Hurlstone & Norman,

must be considered as having been made with reference to the

particular case then before the Court, and not as intended to lay

down an absolute principle applicable to all cases, however diffe-

rent in their circumstances. Having regard to the circumstances

of that case, as detailed in the reports, it woTild have been a very

reasonable course for the plaintiff to have pursued to have taken

a post-chaise from Grimsby to Hull, so as to secure his arrival

there that night, which he could not otherwise have done. But I

cannot tliink that the learned Baron would have considered the

principle which he then enunciated as having application to a

case like the piesent. The view taken by the Court of Common
Pleas in the present case of the true meaning and effect of the

dicta of Baron Aldersox, differs from that adopted and acted

upon by the County Court Judge, though it led the Court to the

same conclusion. Mr. Justice Brett, in delivering the judgment

of the Court, is reported to have said :
" We think that the rule

attributed to Mr. Baron Alderson in Hamlin v. Great Northern

Ry. Co., is a good expression of the law. We think it may prop-

erly be said that if the parly bound to perform a contract does

not perform it, the other party may do so for him as reasonably

near as may be, and charge him for the reasonable expense in-

curred in so doing.

"

This appears to me to be a more correct enunciation of the

principle applicable to such cases than the particular words

attributed to Baron Alderson.

[* 324] * The question, then, in the present case is, whether

the taking a special train was a reasonable thing for the

plaintiff to do under the circumstances. Now it appears to me
that the course pursued by the plaintiff was most unreasonable

and oppressive, bearing in mind the fact that he had not any

business or other engagement at Scarborough necessitating his

arrival there at any particular time, and that he admittedly took

the special train for the purpose only of testing whether he could

charge the expense of it upon the company.
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, I quite concur in the view upon which the Court of Common
Pleas appears to have proceeded, that 'primd facie the question

whether the course pursued by the plaintiff in the present case

was reasonable was one for the decision of the County Court

Judge, and if he had acted upon the principle as enunciated by

the Court of Common Pleas, 1 should have felt that his decision

ought not to be interfered with ; but it is clear from the state-

ment of his judgment in the case, that the County Court Judge

considered the principle enunciated by Baron Aldekson as abso-

lute and applicable to all cases, and that it was binding upon him

in the present case; and that he did not exercise his judgment,

as in my opinion he ouglit to have done, for the purpose of deter-

mining whether the course pursued by the plaintiti' was reason-

able or not.

For these reasons I am of opinion that, even if the true effect

of the contract by which the defendants were bound was, that

they would make all reasonable efforts to ensure the arrival of

the train at Scarborough by 7.30, and if the defendants can pro-

perly be considered as liaviug been guilty of a breach of such

contract, yet that the assessment of damages, as made by tlie

County Court Judge, ought not to stand, and that there should be

a new trial.

I have only to add that if the interpretation which I think

should be put upon the contract is the correct one, and if the

liability of the defendants in respect of non-arrival of the train at

Scarborough is limited to the liability to which they would have

been subjected if the plaintiff' had taken a ticket to Leeds only,

intending to proceed by the 5.20 train to York, it appears to me
perfectly clear that he would not have been entitled, whether his

business was urgent or not, to take a special train, and to charge

the defendants with the cost of it.

* The principle enunciated by Baron Alderson in Ham- [* 325]

lin v. Great Northern Ry. Co., has no application to such a

case as that which we are now considering ; it has application only'

to cases in which the act is done and the expense incurred to

enable the contract to be performed, and not to cases in which
damages consequential upon the breach are claimed. If this case

is sent back to the County Court Judge for a new trial, or if

similar cases should hereafter arise, I think the rule suggost'd liv

Lord Justice Mellisii would prove a safe guide fm' delermiuing
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what steps may with propriety be taken by a railway passenger

for securing the performance, as near as may be, of the contract

of carriage entered into with him by a railway company.

Mellor, J. I have had the advantage of reading the judg-

ments prepared by the other members of the Court, and, inasmuch

as I agree entirely with the view of the facts of this case as

expressed by Lord Justice Mellish in the judgment prepared by

him, I think it unnecessary to write or deliver a separate opinion
;

but I think that the judgment of the Common Pleas is erroneous

in so far that it dismissed the appeal of the defendants, and with

costs.

I think that a new tiial ought to have been directed as to the

mode upon which the damages were assessed. It appears that

there must be a new trial, as this Court has no power to reduce

the damages to Is. unless the petitioner will consent to their

being reduced, and I think that in such case theie should be no

costs on either side.

The judgment of the Common Pleas Division was accordingly

reversed so far as relates to the question of damages; and it was

directed that each party should pay his own costs of the appeal

to the Common Pleas Division, and of the appeal to the Court of

Appeal.

ENGLISH NOTES.

In Denton v. Great Xorthern Railway Co. (1856), 5 El. & BL 860,

25 L. J. Q. B. 129, it was held that the publication by the defendant

company in their time-table of a train on another line was a promise hy

the defendants to a person travelling by their line and intending to go

on, that there was such a train as advertised. In Haxccroft v. Great

Northern Raihvaij Co. (1852), 21 L. J. Q. B. 178, the plaintiff bought

a ticket which read: '' Barnsley to London and back, Excursion ticket.

To return by the trains advertised for that purpose on any day not be-

yond 14 days from tlie date hereof." Tlie plaintiff presented himself on

a Saturday within the 14 days at the London station in time for the

morning return train. He was crowded out, and the defendants refused

to let him proceed by an oi'dinary ti-ain. Lie had to wait till the even-

ing return train, which took him to Doncaster, from which there was

no other service to Barnsley on that <lay. The plaintiff hired a carriage

from Doncaster to Barnsley, and was held entitled to recover the ex-

penses incurred. In liaclcmcu^ter \. Great Eastern Railway Co. (1870),

23 L. T. 471, the plaintiff recovered tlie cost of a special train and

damao-es for loss of market under the filluvviucr conditions : He was a
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miller, and held a season ticket between Framlingliam and London,

and used to go to the Mark Lano Corn Market twice a week by a train

which departed at 6.45 a. m., and reached London at 10.40, in time for

liim to catch the market at 11. On the occasion in question the train,

through negligence of the company's servants, was not ready to leave

Framlingliam anywhere near the advertised time. He obtained a spe-

cial train, but nevertheless missed the market. Iii Fitzgerald v. Mid-

land Railway Co. (1876), 34 L. T. 771, it was held that where a pas-

senger fails to catch a train on the line of a company by reason of the

ordinary train being delayed through no fault of the company, he is

not entitled to have a special. In that case flood was the cause of the

delay. In TJioinpson v. Midland liailwaij Co. (1875), 34 L. T. 34, a

similar decision was given where the delay arose from the negligence

of other companies.

In 1885, in the case of Mi-Cartan v. North-Eastern Railway Co.

(1885), 54 L. J. Q. B. 443, a Divisional Court of the Queen's Bench

Division, reversing the juilgnient of the County Court Judge, gave a

decision which appears to conflict with the opinion of the majority of

the Court of Appeal in the principal case (No. 10), Le BloMclie v.

London avd, North Western Railway Co. The plaintiff had taken

tickets for himself and his family at the defendant's station at Durham
by the 2.11 v. m. train for "Belfast via Leeds, &c.," and the ticket

further stated that it was " issued subject to regulations in time-

table." The time-table contained a page headed "Through communi-

cation between the North Eastern Line and Ireland, Belfast via Leeds

and Barrow," from which it appeared that the 2.11 p. m. train should

arrive at Leeds at 4.45, and leave there at 5.10 by the Midland Com-
pany's line. The train by which the plaintiff travelled arrived at

Leeds 37 minutes late, and the Midland Company's train having left at

the proper time, he lost it, and was obliged to put U]) with his family

at an hotel at Leeds. The })laintiff brought his action to recover the

hotel expenses. The conditions in the defendant's time-table comprised

the following: •' 4''he hours stated in these time-tables are appointed as

those at which it is intended, as far as circumstances will permit, the

passenger trains should arrive at and depart from the several stations;

but their departure or arrival at the times stated, or the arrival of any

train passing over any portion of the compan3''s lines in time for any

nominally corresponding train on any other portion of their lines, is not

guaranteed; nm- will the company, under any circumstances, be held

resj)onsible for delay or detention, however occasioned, or any conse-

quences arising therefrom. The issuing of tickets to passengers to

places off this company's lines is an arrangement made for the greater

convenience of the public; but the company will not be held responsible
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for the iioii-ariiv;il of tliis company's own trains in time for anj^ nomi-

nally corresponding train on the lines of other companies, nor for an}'

delay, detention, or other loss or injury whatsoever which may arise

therefrom, or off their lines."

The County Court Judge gave judgment for the plaintiff, holding

that there was an implied contract that the defendants would use reason-

able efforts to insure punctuality, and that the defendants had failed to

show that the delay arose from no want of reasonable efforts. The

Divisional Court reversed this judgment on the ground that the

conditions formed part of the contract, and the true construction

of the conditions was that the defendants refused to guarantee the

punctuality of their trains according to the times mentioned in the

tables, from whatever cause the want of punctuality might arise. They

distinguished the case of Le Jjlanche v. London and Nortli Wesfeni

Ralhvau Co. (No. 10, supra), 1 C. P. D. 28G, 45 L. J. C. P. 521, chietly

on the ground tliat there the company had expresslj^ agreed that "every

attention shall be used to insure punctuality," and that there was no

such express agreement in the case in point, and that the negative con-

ditions were more explicit. The question really is whether in the case

of a privileged company the former duty is not implied, and whether,

if they meant to negative liability for negligence, they ought not to

have done so still more explicitly. In the case of Woodgate v. Great

Western Railimy Co. (1884), 51 L. T. 826, 33 W. li. 428, referred to

in the judgment in McGartan v. North Eastern Railway Co. (1885),

54 L. J. Q. B. 443, the condition referred to in the ticket was that the

company would not be accountable for injury which might arise from

delays unless in consequence of the wilful misconduct of the company's

servants. This was held to be explicit enough, and to exonerate the

company from a delay on Christmas Eve of about 4 hours caused by fog

and excessive traffic on the line.

a:\ierican notes.

The Eule states the prevailing American doctrine. In a leading New
York case, Willicanx v. Vnnderhilt, 28 New York, 217 ; 84 Am. Dec. 333, it

was adjudged tliat the damages might include the value of time lost, and

expenses incurred, embracing those of sickness arising from detention in an

unhealthful climate (Isthmus of Panama). To the same effect. Van Bu^lirk

v. Roberts, Zl New York, 6(il.

In Cincinnati, §'c. R. Co. v. Eaton, .94 Indiana, 474; 48 Am. Rep. 179,

whei'e the passenger was carried past her destination, it was held competent

to show that she was forced to walk three hours over dusty roads, got wet in

crossing a creek, was chased by dogs and otherwise frightened, and that the

weather was sultry, by means of whicli she was made sick, ('iting the Hobbs

Case, ante. In International. S^'c. Ry. Co. v. Terry, 02 Texas, 380; .30 Am.



R. C. VOL. v.] SECT. IV. — UV. CCS. AS CAltUIEUS OF PASSEXGEllS. 429

Nos. 10, 11. — Hobbs v. L- &- S. W. By. Co. ; Le Blanche v. L. & N. W. Ky. Co. — Notes.

Rep. 529, the company cai-ried a passengei- beyond his station and put him

off at a water-tank, in inclement weather, by reason of which he contracted

pneumonia. He recovered for consequent pain, expense, and business detri-

ment. "Much attention has been given to the case of Hol)bs," &c.

In Brown v. Chicago, ^c. K. Co., 54 Wisconsin, :3i2 ; 41 Am. llep. 41, a

pregnant woman was carelessly directed by the brakemau to leave the train

three miles short of her destination. The walk brought on a miscarriage,

and the defendant was held liable therefor.

Jn Munlockv. B. S,- A. R. Co.. 133 Massachusetts, 15; 43 Am. Rep. 480,

where the conductor wrongfully refused a ticket, and arrested the plaintiff

for evading his fare, and delivered him to officers at Pittsfield, it was held

that his detention over night in a cell, and the discomforts and indignities

therefrom and from the authorities at Pittsfield, and a cold which he took by

reason of the dampness of the cell, were not proper items of damage. Citing

the Hobbs' case. ante.

The circumstances in Indlanapolln, Sfc. Rij Co. v. Birneij., 71 Illinois, 391,

were very similar to those in the Hobbs' case, except that in the former the

plaintiff might have taken another train a few hours later, or a horse and

carriage, and the opinion in the Illinois case is based on the ground that the

exposure was voluntary and uiniecessary. See Georgia, S,'c. R. Co. v. Eskew,

86 Georgia, 641 ; 22 Am. St. Rep. 490.

In Francis v. St. Louis T. Co., 5 Missouri Appeals, 7, a passenger carrier

contracted to convey a young lady from a station to lier house in a city, but

set her down a mile from her residence, on a sidewalk of a frequented street,

along which ran tram cars going within a square of her house. The day was

cold but dry ; the woman was delicate but not ill. Being warmly clad, she

walked home with a friend, and in so doing took a cold which permanently

injured her. Held too remote to warrant a recovery.

In Houston, Sfc. Ry. Co. v. Hill, 63 Texas, 381 : 51 Am. Rep. 642, the com-

pany contracted with the plaintiff to convey excursionists to a certain place to

attend a public entertainment. On a breach of the contract, it was held that

plaintiff might recover the profits which he would have realized on sales of

tickets actrually made, and the difference in expense of the transportation of

those whom he had thus agreed to take and did take on the faith of the con-

tract, but nothing for profits of conjectural sales.

In Georgia Railroad v. Harjden, 71 Georgia, 518; 51 Am. Rep. 274, by a

collision the plaintiff', a theatrical manager, who was a passenger with his

troupe, was prevented from reaching his destination in time to fulfil an adver-

tised engagement, for which tickets had been sold, and he liad to refund the

money. Held that he could not recover that amount. " Damages which
depend upon the particular character or business of one of the parties cannot

be recovered unless known to the other party at the time of entering into the

contract."

The loss of a job by delay at a station at which a passenger was wrongfully

put off is too remote to be considered. Carsten v. Northern Pac. R. Co., 44

Minnesota, 454; 9 Lawyers' Reports Annotated, 688.

Damages for refusal to allow the plaintiff to take a train which he was
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entitled to take, include the amount paid for another ticket, loss of time,

necessary hotel expenses, and other actual inconveniencies. Northern C. li.

Co. V. O' Conner, 76 Maryland, 207; 16 Lawj'er-s' Reports Annotated, 449.

In an action upon a guaranty of a railroad company to transport an opera

troupe to a certain destination by a specified time, the loss from failure to

arrive in season to give performances which the company knew^ the troupe

were going to such destination to give, is recoverable ; but not so of loss from

the breaking uj) of the troupe throiigh failure to pay the performers owing to

the want of the expected receipts from such advertised performances. Foster

V. Cleveland, Sfc. R. Co., 56 Fed. Rep. 434.

See Louisville, ^'c. R. Co. v. Ballard, 88 Kentucky, 1.j9 ; 2 Lawyers' Reports

Annotated, 694 ; Chattanooga, §"c. Ry. Co. v. Lyon, 89 Georgia, 16 ; 15 Lawyers'

Reports Annotated, 857, where plaintiff, a travelling salesman, received as

compensation a certain salary, his railroad expenses, and a certain percentage

of the amount of his sales, such percentage is not "profits " in the sense of

that word as used in the decisions discussing the right to recover profits as

.such in actions for breach or contract; and in an action for damages sustained

from having received i^ersonal injuries, plaintiff may recover such percentage,

and, in order to lay a foundation for such recovery, may show the extent and

amount of his ordinary business. Rio Grande Western Ry. Co. v. Ruhenstein,

[Colorado Supr. Ct.], 38 Pac. Rep. 76.

Judge Thompson says of the Hohhs' case (Carriers of Passengers, 566),

"The rule seems to liave been applied with unnecessary rigor." Mr. Lawsou

cites it (Contracts, § 460).

No. 12. — BLAKE r. GREAT WESTERN RAILWAY
COMPANY.

(EX. CH. 1862.)

No. 13. — READHEAD v. MIDLAND RAILWAY COMPANY

(EX. CH. 1869.)

RULE.

The contract of a railway company, as carriers of passen-

gers, is to use due (extending to a high degree of) care,

including the duty of exercising vigilance to see that what-

ever is required for the safe conveyance of their passengers

is in fit and proper order. The duty applies to the con-

struction and maintenance as well of the line as of the car-

riages ; and, in the case where the company contracts to

carry a passenger over a line other than their own, extends
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to that other line. But it does not amount to a warranty

of safe carriage, nor does it make the company liable for

damage by an occurrence which could not be prevented by

the use of skill and foresight.

Blake v. Great "Western Railway Company.

31 L. J. Ex. 346-348
;

(s. c. 7 H. & N. 987 ; 8 Jur. x. s. 1013 ; 10 W. R. 388).

Railway Coriq^anij. — Carrier of Passengers. — Dul(/ of Care as to Safely of Line.

By arrangement between the Great Western Railway Company and [oiG]

the South Wales Railway Company, whose lines of rails were in connec-

tion, each company was to work both the lines, and the fares were to be divided

between them. The plaintiff, wishing to go from London to Milford on the

South Wales line, took a railway ticket at the Paddington Station of the Great

Western Railway Company, paid his fare and became a passenger to be con-

veyed by that company to Milford. After the train had passed from the Great

Western Railway on to the South Wales Railway it came (without any negli-

gence on the part of those who managed the ti-ain) into collision with a loc(;-

motive engine left on the line by the negligence of some servar.ts of the South

AVales Company, and the plaintiff was injured.

Held, that the Great 'Western Railway Company were liable to the plaintiff

for the injury; for a railway company impliedly contracts with a passenger

to use due and reasonable care in keeping its line in a proper state for traffic,

and by the arrangement between the companies the South Wales line became

the line of the Great Western Railway Company in respect of their obligation

to passengers.

Error wa.s brought, by the defendants on a bill of exceptions to

the ruling of Maetin, B.

The action was for an injury to the plaintiff by reason of the

defendants' negligence, and arose from the following circum-

stances. On the 2nd of December, 1859, the plaintiff, wishing

to go from London to Milford, in Pembrokeshire, purchased a

railway ticket at Paddington, the London terminus of the defen-

dants' railway, of the defendants' servants, })aid his fare and

became a passenger to be conveyed by the defendants from

Paddington to Milford. The line of railway of the defendants

terminated a short distance beyond Gloucester. The line for the

rest of the distance to Milford belonged to the South Wales Piail-

way Company. By an arrangement between the companies the

whole lines were worked by both of them, and the fares paid by

the passengers were divided between them. After the train in
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which the phiiiitiff was liad passed from the defendants' own line

on to the line of the South Wales Eailway Company, the train

ran against a locomotive engine left on the line by the negligence

of some servants of the South Wales Eailway Company, and the

plaintiff' was injured by the concussion. There was no negligence

proved on the part of those engaged in driving the train.

The learned Daron told the jury that if the engine had been

left on the line by the negligence of the servants of the South

Wales Eailway Company, that did not relieve the defendants

from responsil)ility, but that the defendants were responsible for

their negligence.

Bovill, for the plaintiffs in error, the defendants below. — The

defendants are not liable for the negligence of the ser-

[* 347] vants (jf the South Wales Eailway Company. There * was

no negligence on the part of the defendants' servants.

The servants of the South Wales line are mere strangers to the

defendants. The defendants could not be liable at law for the act

of a stranger who caused an accident on their own line, if there

was no negligence on the part of their own servants —• Latch v.

the Ilumncr Railtvay Company, '11 L. J. Ex. 155. This is not the

case of the carriage of goods. The liability of a carrier for the

carriage of passengers is very difl'erent from that for the carriage

of goods. There is no engagement to carry a passenger securely

from place to place. A railway is a public liighway, and the

defendants are entitled by law to use the South Wales line.

They do not Ijy that user render themselves responsible for the

conduct of the South Wales Company. The defendants have no

control over the serv^ants of that company. The servants who did

the wrong and left the engine were not acting in furtherance of

any engagement of that company with the defendants. They

were occupied in some business with which the defendants had

no concern. In old times a stage-coach proprietor was not an-

sweMble for the act of a stranger, only for his own negligence or

that of his servants— Aston v. Keamn, 2 Esp. 533; 5 E. E. 750,

and Crofts v. Watcrhouse, 3 Bing. 319. If a farmer had engaged

with a stage-coacli proprietor to horse tlie coach for a stage, and

the farmer's carter stood with his cart across the road, so that by

the carter's negligence a collision took place between the coach

and the cart, the coach proprietor could not have been made liable

merely because he had contracted with the farmer respecting
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horsing the coach. The stat. 8 & 9 Vict. c. 20, s. 89, says, that

railway companies are not to be more liable than stage-coach

proprietors or common carriers are by law. The defendants by

selling the ticket to the plaintiff only contracted, as far as they

and their servants were concerned, that they would use due and

reasonable care to carry the plaintiff' safely to his joursiey's end—
noss V. Rill, 2 C. B. 877; 15 L. J. C. P. 182. The obligation

which Parliament has imposed on a company to maintain its own

line cannot be transferred and thrown upon another company by

agreement between them. The two companies did not become

partners by the arrangement between them. The defendants do

not employ the South Wales Company to keep their line clear.

That duty is imposed on the South Wales Company by law.

Probably the plaintiff might maintain an action against the

Soutli Wales Company.

Parry, Serj., for the plaintiff, was not called npon.

CocKBrRN, C. J. I am of opinion that the direction given to

the jury was right, and that our judgment ought to be for the

plaintiff'. It has been settled, by the authority of several cases,

that when a railway company enters into a contract for the con-

veyance of goods extending not merely to its own line, but over

the whole or some portion of another line with which it is in

connection, the company so contracting is liable, not only for the

loss of goods upon its own line, but upon the other line also; and

I think that that principle obtains in the case of passengers as

well. And if a railway company choose to contract to convey a

passenger not only over its own line, but over some other line

also, I think the company so contracting incurs all the responsi-

bilities and liabilities which would have attached to it if the

contract had been confined to its own line exclusively. Here it

appears that by an arrangement between the Great Western and

South Wales Ptailway Companies, the Great Western Eailway

(Jompany are enabled to convey passengers not only over their

own line, but over the South Wales line also. Under these cir-

cumstances, I think that the defendants are responsible to the

plaintiff" for the injury which has resulted to the full extent to

which they would have been liable, if the collision had happened

Tipon their own line. That being so, the question remains how

far the company are bound to nse reasouable care for the main-

tainiiig the passage over their own line in a condition fit for

vol.. V. — 28
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traffic. Now, I think that there can be no doubt that a railway

company contracts that reasonable care shall be used by it to keep

and maintain the railway in a proper condition. The

[* 348] case is not like that of stage-coach * proprietors before

the construction of railways, for the road was not in the

hands of the stage-coach proprietors, nor under their control, and

they could not be held to have guaranteed that anything should

be done to the road to put it into a proper condition. With rail-

way companies the case is different. I think that railway com-

panies are bound to maintain their line in a proper condition,

and to use due and reasonable care so to keep it. It must, in my
opinion, be taken to be part of the contract with the passenger,

that the company shall use all reasonable care for that purpose.

If that be the undertaking of the company with a passenger along

their own line, and if by means of some arrangement with another

railway company it contracts to carry passengers over the line of

such other company, the same obligation attaches as to the whole

line; and for that purpose it makes the company over whose line

it undertakes to carry its subordinate agent, and engages that

that other company, or some one on its behalf, shall keep the line

of the latter company in a proper condition. It would be incon-

sistent with public convenience and public safety to put any

other construction on the contract than this, that the Great West-

ern Eailway Company should be primarily liable to the plaintiff,

•and should take their remedy against the South Wales Company,

the servants of the latter, by their negligence, having been the

immediate cause of the accident.

WiGHTMAN, J. I agree in this decision, but with some

hesitation.

Ckompton, J. I am of the same opinion. By giving the ticket

to the passenger to travel over their own line and that of another

company, the defendants took upon themselves all the responsi-

])ility which is imposed on a railway carrier with reference to the

carriage of passengers. I say carriage of passengers, for Mr. Bovill

has properly pointed out the distinction between the liability of

carriers as to goods and as to passengers. Sometimes a company

will become responsible for only part of the way in a long journey.

Though they take the fare for the whole way, they say that they

will be responsible only for what happens on their own line. But

here the defendants have made an arranoement with the South
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Wales Company for the carriage of passengers along the two lines

together, and for having the fares and tolls divided between them.

The South Wales Company thereby have become sub-contractors

to the Great Western Eailway Company. Under these circum-

stances, I think that the defendants are liable for the negligence

of the South Wales Company, but have a remedy over against the

latter.

Byles, J. I am of the same opinion. It is not necessary to

decide the general question as to the liability of une railway com-

pany running over another company's line, for it is found that

there is an arrangement between the defendants' company and

the South Wales Company, under which the lines are worked by

both companies, and the gross earnings are to be divided between

them. This seems to me to show that for the purposes of this

action the whole South Wales line was the line of the Great

Western Eailway Company, and that the contract of the defend-

ants with the plaintiff for the exercise of due care extends to

the machinery, locomotives and line of the South Wales Com-

pany. But I would go further and say, if it were necessary so to

do, that without the existence of this arrangement with the Soutli

Wales Company, according to the terms of the contract between

the defendants and the plaintiff for the carriage of the plaintiff"

from London to Milford, the defendants engaged to use reasonable

care to maintain the whole line l)etween those places in a proper

condition and were responsible to the plaintiff for the injury. I

entertain no doubt but that the direction was right.

Keating, J. I concur in the opinion that the direction was

correct.

Mellor, J. I think that the effect of the arrangement was to

make the whole line the line of the defendants, and that their

responsibility was the same throughout the whole line. I do not

say what the effect would be if the defendants had lieen running

over the South Wales line on payment of tolls. But I do not

dissent from what my Brother Byles has said on this point.

Judgment affirmed.
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Raiuciuj Cotiipauij. — Carrier of P<(ssen(/ers. — Ditti/ of Cure as to Condition of

Carriages.

The contract of a carrier of passengers for hire (whether a Railway Com-

pany or otherwise) is to take due care, including the use of skill and fore-

sight, to carry the passenger safely, and the carrier is therefore responsible

to exercise due care that the carriage is fit for the purpose ; but it does not

include warranty that the cai'riage shall be in all respects fit for the purpose.

The carrier is therefore not responsible for an accident owing to a latent

defect in the tire which was not attributable to any fault on the part of the

manufacturer, and could not have been detected previously to the breaking.

This was an actioii for damages against a railway company by a

passenger for personal injury caused by the breaking of the tire

of a wheel in the carriage in which the plaintiff was carried.

The effect of the evidence appears from the statement of the special

case agreed to before the Exchequer Chamber as hereinafter men-

tioned.

The Court of Queen's Bench (Blackburn, J., dissenting) held the

defendants not liable, as there was no warranty by a carrier of

passengers that the carriage should be absolutely road-worthy, and

the defendants liad used all diligence in providing a safe carriage,

and examining it before starting and in the course of the journey."

This view is maintained by the higher authority of the Exchequer

Chamber; but as the dissenting judgment of Blackburn, J., con-

tains a forcible statement of the argument on the other side, it may

be useful, and is certainly interesting, to reproduce it.

[431] Blackburx, J. This was an action brought by a passen-

ger on the defendants' railway, to recover damages for

an injury he had received, owing to the breaking down of the

carriage in which he was travelling.

On the trial, before my Brother Lusii, it appeared that the

carriage was one belonging to the London and North Western

llailway Company, which had been for some time in use by them,

and had come into the possession of the defendants in the ordi-

nary course of traffic, and was (according to the ordinary arrange-

ments between the different railway companies) used by the

defendants till they could return it.
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Evidence was given that, when the carriage was put into the

train by the defendants, it was, to all outward appearance, rea-

sonably sufficient for the journey, the tire of the wheel being of

proper thickness, and apparently of sufficient strength ; but that,

in fact, there had been an air bubble in the welding,

which * rendered the tire much weaker than it appeared ; [* 432]

so that, in fact, it was not reasonably Ht for the journey;

and that the breaking of this tire occasioned the accident. Evi-

dence was given that this defect was one which could not be

detected by inspection, nor by any of the usual tests, as it would

ring to the hammer as if perfectly welded ; and that there was no

neglect on the part of tlie defendants or their servants, who took

every reasonable precaution in examining the carriage.

My Brother Lush left the case to the jury, telling them that,

if the accident was occasioned by any neglect on the part of the

defendants, they should find for the plaintiff; but that if it was

occasioned by a latent defect in the wheel — such that no care or

skill on the part of the defendants could detect it — the verdict

should be for the defendants. The jury found for the defendants;

and it is not disputed that, if the direction was right, their ver-

dict was justified by the evidence.

A rule nisi was obtained for a new trial, on the ground of mis-

direction, as it was contended that the defendants, as carriers of

passengers, were bound at their peril to supply a carriage that

really was reasonably fit for the journey, and that it was not

enough that they made every reasonable effort to secure that it

was so ; in other w^ords, that the obligation of the carrier to the

passenger was equivalent to a warranty of the reasonable suffi-

ciency of the vehicle he supplies. Cause was shown in the

sittings after Trinity Term, 1866, before m.y Brothers Melloj;,

Lush, and myself, when the Couit took time to consider.

This is a question of very great nicety and importance, but,

after some consideration and doul>t, I have come to the conclusion

that, on the lialance of Englisli authority, and, I think, upon the

whole, in principle and by analogy to other cases, there is a duty

on the carrier to the extent that he is bound at his peril to sup{)ly

a vehicle in fact reasonably sufficient for the purpose ; and is

responsible for the consequences of his failure to do so, tliougli

occasioned by a latent defect; and, therefore, that the dinu-tion

was wronc;, and that there should bi> a new trial.
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I have come to this conclusion with much doubt and hesita-

tion, and (as my two Brothers are of a different opinion) I need

not say that I am very far from being confident that I

[* 433] am not wrong; but * still I think it best to state the

reasons why I differ from them. I quite agree that the

carrier of passengers is not, like the carrier of goods, an insurer,

wdio undertakes to carry safely, at all events, unless prevented

by excepted perils. The carrier has not the control of the human
beings wliom he carries to the same extent as he has the control

of goods, and therefore it would be unjust to impose on him the

same responsibility for their safe conveyance. In order, there-

fore, to render the carrier of passengers liable for an accident, it

is necessary to allege and prove that the accident arose from some

neglect of duty on the carrier's part; but, if the obligation on the

pait of the carrier to provide a vehicle reasonably fit for the

journey is absolute, a failure on his part to fulfil that obligation

is quite enough to make him liable for all the consequences.

And I own I see nothing to diminish the obligation to provide a

reasonably safe vehicle in the fact that it is to be provided for

the safety of life and limb, and not merely of property.

The carrier supplies and selects the carriage for the purpose of

conveying the passenger, who is obliged to trust entirely to the

carrier; the passenger having no means of examining the carriage,

and no voice in the selection of it. Now, it has been decided

that one who contracts to supply articles for a particular purpose,

does impliedly warrant that the articles he supplies are fit for

that purpose: Brown v. Edgington, 2 M. & G. 279, 293; 10 L. J.

C. P. &(^. The principle of that case, as 1 understand it, is that

expressed by Maule, J. , who says that the defendant having

accepted an order for a rope for a particular purpose, which rope

he was to select and procure, did undertake to furnish one fit for

that purpose ; and was therefore liable as on a breach of his con-

tract if he furnished one unfit for that purpose, though that unfit-

ness arose from a latent defect ; and this principle would seem to

apply to the carrier of passengers who supplies a vehicle. On
the same principle, I think, it is that a shipowner warrants to

the person who ships goods, that his vessel is seawortliy. Lord

Texterdex, in Abbott on .Shipping, 5Ui ed. p. 218; 10th ed., by

Shee, p. 254, states the law thus :
" The first duty is to provide

a vessel tight and staunch, and furnished with all tackle and
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apparel neces.«ary for the intended voyage. For if the

merchant suffer loss or damage hy reason of * any insufti- [* 434]

ciency of these particulars at the outset of the voyage, he

v/ill be entitled to a recompense. . . . An insufficiency in the

furniture of the ship cannot easily be unknown to the master or

owners ; but in the body of the vessel there may be latent defects

unknown to both. The French ordinance directs that if the

merchant can prove that the vessel at the time of sailing was

incapable of ])erforniing the voyage, the master shall lose his

freight, and pay the merchant his damages and interest. Ord.

de la Marine, liv. iii. tit. 3, art. 12. Valin, in his commentary

on this article, cites an observation of Weytsen, Traite des

Avaries, p. 10 : 'That the punishment in this case ought not to

be thought too severe, because the master by the nature of the

contract of affreightment is necessarily held to warrant that the

ship is good, and perfectly in a condition to perform the voyage

in question, under the penalty of all expenses, damages, and

interest. ' And he himself adds that this is so, although before

its departure the ship may have been visited, according to the

practice in France, and reported sufficient ; because on the visit

the exterior parts only of the vessel are surveyed, so that secret

faults cannot be discovered, 'for which by conse([uence, ' says he,

'the owner or master remains always responsible, and this more

justly, because he cannot be ignorant of the bad state of the ship;

but even if he be ignorant, he must still answer, being necessarily

bound to furnish a ship good and capable of the voyage. '" Lord

Tenterden then notices the opinion of Pothier, Trait(^ de Charte-

partie, num. 30, that in such a case the owner should not be

answerable for damages occasioned by a defect which they did

not, nor could know, though he agreed that they shall lose their

freight ; and Lord Tenterden observes in a note, that this opinion

of Pothier is not quite consistent with his own principles laid

down in the Traits de Louage, Part. ii. ch. i. s. 4, par. 2. How-
ever this may be in the old French law, or the civil law, it is, I

think, clear that, according to English law, either there is a

breach of warranty, in which case the owner is responsible for

all the consequences, or there is not, in which case there is no

ground for depriving him of liis freight. And T think that there

is ample authority, in addition to what I have cited from

Abbott on Shipping, for saying that by * English law such [* 435]

a warranty is implied where the carriage is by water.
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In Lyon v. Mells, 5 East, 428, 437 ; 7 E. I'. 726, 734, ante, pp.

266, 269, Lord Ellenbokough, in delivering the considered judg-

ment of the Court, says :
" In every contract tor the carriage of goods

between a person holding himself forth as the owner of a lighter or

vessel ready to carry goods for hire, and the person putting goods

on board, or employing his vessel or lighter for that purpose, it is

a term of the contract on the part of the carrier or lighterman,

implied by law, that his vessel is tight and fit for the purpose or

employment for which he offers and holds it forth to the public;

it is the very foundation and immediate substratum of the con-

tract that it is so : the law presumes a promise to that effect on

the part of the carrier without any actual proof ; and every rea-

son of sound policy and public convenience requires it should be

so. The declaration here states such a promise to have been made
by the defendant ; and it is proved by proving the nature of his

employment, or, in other words, the law irr such a case without

proof implies it.

"

In Gibson v. Synall, 4 H. L. C. at p. 404, in explaining the

reason why in a voyage policy of insurance there was an implied

condition that the ship was seaworthy, as much v;hen the insur-

ance is on goods as when on the vessel, Paeke, B. , says : The

shipowner " contracts with every shipper of goods that he will do

so" {i. c. make the ship seaworthy.) "The shipper of goods has

a right to expect a seaworthy ship, and may sue the shipowner if

it is not. Hence, the usual course being that the assured can

and may secure the seaworthiness of the ship, either directly if

he is the owner or indirectly if he is the shipper, it is by no

means unreasonable to imply such a contract in a policy on a

ship on a voyage, and so the law most clearly has implied it.

"

It appears from this that this most learned Judge thought it clear

that the undertaking of the shipowner to the shipper of goods, as

to seaworthiness, is co-extensive with the undertaking of the

goods owner to his insurer.

I am certainly not aware of any case in which the question has

arisen, whether there is a similar warranty between a shipowner

and a passenger ; but it seems to me that every reason that can be

urged in favour of the warranty applies as much to the

[* 436] one case as * to the other. The passenger trusts to the

shipowner to select a proper ship as much as the shipper

of goods does ; and all those circumstances exist which induced
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Valin (in the passage cited in Abbott on Shipping) to say that

the shipowner, from the nature of liis contract, was " necessarily

bound to furnish a sliip good and sufticient for the voyage ;" or,

as Lord Ellen;borough says, in Lyon v. Mells, that his promise to

do so is proved by proving the nature of his employment. Indeed,

in the very probable case of a person shipping merchandise by the

same vessel in which he himself takes his passage, it would seem

rather extraordinary if tlie law were to hold that, as far as the

goods were concerned, there was an implied undertaking to fur-

nish a seaworthy ship, but as regarded the personal safety of the

passenger there was none. It is true that the carrier of goods is

an insurer, except against certain excepted perils, and that the

^carrier of passengers is not ; but the question, whether the carrier

f goods is bound at his peril to supply a seaworthy vessel, can

inly arise where the immediate cause of the loss is an excepted

p3ril, or where for some other reason the contract to insure does

n)t apply.

Assuming, then, that there is suclr a warranty im}died where

tin carriage is to be by water, is there any dift'erence where the

car-iage is by land ?

%\Q principle which 1 understand to l.)e laid down in Broum, v.

Eclcf{ifigton, is this, that where one party to a contract engages to

select and supply an article for a particular purpose, and the

other party has nothing to do with the selection, but relies

entirdy upon the party who supplies it, it is to be taken as part

of tlie contract implied by law, that the supply warrants the

reason;.ble sufficiency of the article for that purpose, and I think

Lyon V. Mclls lays down a very similar principle as generally

applicalle, though the particular instance was that of a lighter-

man, r this principle be a general one, it applies equally to the

case of tje shipowner supplying a ship and the carrier by land

supplying a vehicle, whether it is supplied for the carriage of

goods or ]assengers. In Brass v. Maitland, 6 E. & B. 470

;

26 L. J. Q.B. 49, this principle was much discussed. I think

the effect «f the reasoning of the judgment of Lord

* Campbell and Wightman, J., shows that, in tlieir [* 437]

opinion, this is a general principle of law; whilst the

effect of the 'udgment of Cromfton, J., is such as to show that

he did not thnk the principle general, and was not inclined to

carry it furtheithan the decisions had already gone. My respect
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for his opinion is very great, and if ever the question whether

there is such a general principle of law should come before me
in a Court of error, I should endeavor to consider it carefully as

an open question, without being too much l)iased by my present

impression in favour of it; but sitting here in the same Court in

which that case was decided, I am bound to consider the decision

of the majority right, and to act upon it so far as it bears on the

present question.

The authoiities on the very point now before us- are not numer-

ous. In Israel v. Clark, 4 Esp. 259, Lord Ellexborough is

reported to have said that the carriers of passengeis by land
" were bound by law to provide a sufficient carriage for the safe

convejance of the public who had occasion to travel by them ; at

all events he would expect a clear landworthiness in the carriagf

itself to be established." Tliis seems to show that, in his opin-

ion, the doctrine which in Lijon v. Mells was laid down as 'O

the persons furnishing lighters for the conveyance of goods, was

applicable to those furnishing carriages by land for the convfy-

a nee of passengers, and that they were bound at their peril to

provide vehicles in fact reasonably sufficient for the purpse.

And in Bremner v. Williams, 1 C. & P. 414, Best, C. J,, is

reported to have ruled the same way. These are, it is true, only

Nisi Prius decisions, and neither reporter has such a charact'r for

intelligence and accuracy as to make it at all certain th:t the

facts are correctly stated, or that the opinion of the Jud^'e was

rightly understood.

On the other hand, in Christie v. Griggs, 2 Camp, at p. 81 ; 11

R. E. 667, Mansfield, C. J., told the jury that " if theaxletree

was sound, as far as human eye could discover, the cfefendant

was not liable. There was a difference between a cuitract to

carry goods and a contract to carry passengers. For .:he goods

the carrier was answerable, at all events. But he did lot warrant

the safety of the passengers. His undertaking as to them

[*438] went no further than this, that as far as humai *care and

foresight could go, he would provide for thir safe con-

veyance. Therefore if the breaking down of the carriage was

purely accidental, the plaintiff had no remedy for tie misfortune

he liad encountered. " Wo may depend on the ac^'uracy of this

reporter. Mansfield, C. -I., here does not very iccurately dis-

tinguish between the possible view of the case, tiat the misfor-
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tune miglit have arisen, though the vehicle was reasonably fit for

the journey anil so Ije purely accidental, and the possible view

that the accident and the circumstances attending it showed that

the coach could not in fact be reasonably fit for the journey; but,

on the whole, I think it must be taken, that he thought there

was no warranty, such as would make the coach proprietor liable

for a latent defect in the coach ; but this was only an opinion at

Xisi Frius.

In Sharp v. Grci/, 9 Bing. 457 ; 2 L. J. (N. S.) 0. P. 45, Tindal,

C. J., is stated in the report in Bingham ^ to have directed the

jury to consider whether there had been on the part of the defen-

dant that degree of vigilance which was re(|nired by his engage-

ment to carry the plaintiff safely ; which leaves it in doubt

whether he told the jury that the defendant was bound at his

peril to provide a fit vehicle, a failure to fulfil which duty would

be properly described in the declaration as negligence, and left it

to them to say if it was in fact reasonably fit; or whether he left

it to the jury to say whether the defendant had not neglected

some reasonably practicable means of ascertaining its fitness ; but

the counsel, in moving for a new trial, treat it as a direction

that the defendant would be responsilde, though he had con-

ducted his business with all tlie caution that could be

* reasonably required ; and the Judges, in refusing the [* 439]

rule, all appear to have so understood the ruling, and to

hold it right.

I have already said that on the balance of reasoning I am in-

clined to think that such ought to be the law ; but at present,

sitting in a Court of co-ordinate jurisdiction with the Common
Pleas, I think it enough that the decision is in point.

In an American case, Ingalh v. Bills, 9 Metcalf, 1, given at

1 The case is also reported in 2 Moore .safe carriage ; and tlie Chief Justice's

& Scott, 620, with some material differ- direction to the jury is, " that the defend-

euces, and in 2 L. J. C. P. 4.5, with so aut was bound to ])rovide a safe convey-

strong a similarity as to amount to identity ance for the passengers he contracted to

with the report in 9 Bingham, the mar- carry ; and he left it to the jury to say

ginal note, statement of facts, as wcdl as wiiether or not tlie defendant ha 1 oh-

tlie judgments of Pauk and ALDKitsox, served that extreme degree of cnre and
•H., being almost fotidem verbis. It is, diligence in the examination of in"s coacli

however, remarkable that the judgments whicli tlie safety of liis passengers roi|uirod

of Gaselee and Bosanqukt, ,1.1 , are that lie should observe." The judgments
omitted. In the report in 2 Moore & al.so differ considerably from the report in

•Scott tlic cause of action is said to liave 'J Bing.

been laid as negligence in not j)roviding a
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length in the editor's note to Story on Bailments, s. 592, 7th eel.

p. 565, the Court, after considering the English cases, came to a

conclusion opposite to that whicli I have come to, expressly stat-

ing that they do not agree with the opinion of the Court of Com-

mon Pleas in Sharp v. Grey, if it is understood as I think it must

be. It will be very fit, if the case at bar is taken into a Court of

error, that the reasoning of the American Court should be care-

fully and respectfully considered ; and if it appear to the Court of

error satisfactory, they may act upon it, and overrule the case of

SharjJ V. Grei/. But it is clear that we, in the Court of Queen's

Bench, cannot treat the American decision as an authority, to be

placed on the same footing as the decision of the Court of Common
Pleas.

The judgment of this case has been delayed until the argu-

ment in a case of Hando v. London, Chatham, (cnd Dover

Railway Coiri'pany was heard, as it was anticipated that a similar

point might arise in that case j but it was not necessary to

decide it.
^

1 Hondo V. London, Chatham, and
Dover Railwajj Company, Q. B. May 6,

1867, was an action by a wife to recover

damages for the death of her husband.

The deceased was killed by an accident

which occurred while he was travelling in

a carriage on the defendants' railway.

The engine and train ran off the rails,

and after the accident a spring of the

engine was found broken, the fracture

being quite fresh. Unless this breaking

caused the engine to leave the rails, there

was no evidence of the cause of the acci-

dent. The engine had been carefully

examined before starting. At the time

of the accident, the deceased was a work-

man at gasworks which the defendants

were empowered by Act of Parliament to

keep uj) for tlieir own use, and they had
works at Battersea and Dover. The de-

ceased W.1S in the regular employ of the

defendants, and it was part of his ordinary

duty to go from one set of works to the

other, as occasion required, about once a

fortnight ; he travelled by the defendants'

railway free, and received Is. for his

extra expenses He was so travelling on
the occasion of his death.

CocKRiTRX, C. J., before whom the

cause was tried, directed a verdict for

the defendants, and a rule having been

obtained, jmrsuant to leave reserved, to

enter it for tlie jilaintiff.

Pollock, Q. C, showed cause, and main-

tained, first, that, as there was no negli-

gence shown, but the contrary, the de-

fendants were not liable : for that carriers

of passengers did not warrant the safety

of their passengers ; and he cited most of

the cases noticed in the judgments in the

principal case ; secondly, that even if the

defendants would have been lialile bad
the deceased been an ordinary passenger,

the relation of master and servant existed

between him and the defendants, and the

injury occurred in the ordinary course of

his duty.

Powell, Q. C, and Prentice, Q. C, in

support of the rule, were heard on the

latter point only.

The Court (Cockburx, C. J., Black-
burn, jMellon, and Lush, JJ.) were

cleai-ly of opinion that the case was not

distinguishalde from Morgan v. Vale oj

N<ath liaihrai/ Company, L. R. 1 Q. B.

149, .33 L. J. Q. B. 260; Fe.Itham v. Emj-

land, L. R., 2 Q. B. 33, 36 L. J. Q. B. 14

;

and Tunnel/ v. Midland Railwajj Com-
/xiny, L. R., 1 C. P. 291, and discharged

tlie rule.
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* I think that the Irish case of Burns v. Cork and Ban- [* 440]

/hn Railivay Cora'panij, 13 Irish Com. L. li. 543, iea]ly_

throws no light upon the point hefore us. In that case, a plea

was pleaded which was clearly intended to raise the very point

before us, and wliich I own I should myself have thought did

raise it. The Irish Court of Exchequer, in giving judgment

against the plea, say that, if there is a warranty, the plea was

clearly bad ; and that even if there was only a duty to take every

care, the plea did not sufficiently show the fultilment of that

duty, and was therefore bad.^ Probably the Court were not agreed

on the question, and intended to avoid expressing any opinion on

it, though I should rather conjecture, from the language used,

that the learned Judge who wrote the judgment inclined to the

opinion that there was a warranty.

I have only to add that I do not think that the duty to supply a

seaworthy ship or a sufficient vehicle by land is equivalent to

a duty to provide one perfect, and such as never can, without

some extraordinary peril, break down, which would have the

effect of making the carrier an insurer against all losses arising

from any failure in the veliicle which cannot l)e shown to arise

from some unusual accident.

I had occasion, in the case of Barges v. TVickhavi, 3 B. & S.

GG9, 693 ; 33 L. J. Q. B. 17, 26, to consider what was the mean-

ing of the term " seaworthy, " as applied to a ship ; and

I see no reason to change the opinion which I then *ex- [* 441]

pressed, that it meant no more than that degree of fitness

which it would be usual and prudent to require at the commence-

ment of the adventure; and, applying a similar principle to a

land journey, I agree with what I understand to have been the

direction of Erle, C. J.; in Ford v. London and South Western

Railway Co. , 2 F. & F. 730, that the railway company are not

bound to have a carriage made in the best of all possible ways,

but sufficiently fulfilled their duty by providing" a carriage such as

was found in practical use to be sufficient. In other words, I

understand the obligation to be, to furnish not a perfect vehicle,

Ijut one reasonably sufficient. But in the present case the car-

riage was not such as to be reasonably sufficient. Had the par-

ties who sent it out known of the existence of this defect in the

tire, there would have been strong ground for accusing them of

manslaughter, if death had ensued. Thev did not know it, and
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could not discover it until the tire broke ; and they are therefore

free from all moral hlame or criminal responsibility. The ques-

tion, tlierefore, is distinctly raised, whether the obligation of the

carrier of passengers to the passenger is merely to take every pre-

caution to }aocure a veliicle reasouably sutticient fur the service,

whether by sea or by land, in which case the direction was right;

or whether it is, as I think, an absolute obligation, at his peril,

to supply one, or be responsible for any damage resulting from a

defect.

Taking the view of the lavv' which I do, I think the rule for a

jiew trial ought to be nuide absolute, but the majority of the

Court being of a different opinion, it must be discharged,

[379] The defendants appealed from the decision of the Court of

Queen's Bench to the Court of Exchequer Chamber; and,

[ 380] on the case coming on there for argument, it was agreed

between the parties to take the judgment of the Court on

a special case without pleadings, stated pursuant to the Common
Law Procedure Act, 1852. The case stated as follows :

—
The action was brought by the plaintiff' to recover damages

from the defendants, for injuries sustained by him wliilst travelling

as a passenger by, railway from Nottingham to South Shields, in

consequence of negligence alleged to have been committed by the

defendants. The plaintiff took a second-class ticket, and the car-

riage in which he was travelling got off the line and was upset,

and the plaintiff received injuries therefrom. The cause of the

carriage getting off the line and upsetting was the breaking of the

tire of one of the wheels, and such breaking arose from a latent

defect in the tire which was not attributed to any fault on the part

of the manufacturer, and could not be detected previously to the

breaking of the tire.

The question for the opinion of the Court was, whether the plain-

tiff was entitled to recover in the action.

The Court of Queen's Bench gave judgment for the defendants.

Nov. 26, 1868. Manisty, Q. C. (Crompton with him), for the

plaintiff.

Kemplay (Aspinall, Q. C, with him), for the defendants.

The arguments are fully noticed in the judgment. In addition

to the cases noticed in the judgment the following authorities

were cited: Brown v. Edgington, 2 M. & G. 279; 10 L. J. C.
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P. 66 ; Jones v. Brigld, 5 Bing. 533 ; Slwph.erd v. Pyhas, 3 ?J. & G.

868 ; Jones v. .>rMs^, L. R., 3 Q. I}. 197 ; 37 L. J. Q. B. 89 ; Lewis v.

Peake, 7 Taunt. 153; 17 B. B. 475 ; Surges v. Wickham, 3 B. &
S. 669 ; 33 L. -T. Q. B. 17 ; Buxton v. North Eastern EaUiuay

Company, L. R., 3 Q. B. 549 ; 37 L. J. Q. B. 258 ; Amies v. Stevens,

1 Str. 128 ; Bluett v. Oshovne, 1 Stark. 384 ; 18 II. E. 785; Birkett

v. Whitehaven Junction Railway Company, 4 H. & N. 730 ; 28 L.

J. Ex. 348 ; McPadclen v. ^.Y^zy ForZ? Railway, 47 Barbour,

247; * Warner v. .^ri'e Raihvay Company, 49 Barbour, [* 381]

558 ; Bowen v. /Ve«<; Fbr/j Central Railroad Company,

4 Smith, 408. Cur. adv. vult.

May 10. The judgment of the Court (Kelly, C. B., Byles,

Keating, and M. Smith, JJ., Channell and Bramwell, BB.) was

delivered by

Montague Smith, J. lu this case the plaintiff, a passenger for

hire on the defendants' railway, suffered an injury in consequence

of the carriage in wliich he travelled getting off the line and u])-

setting ; the accident was caused by the breaking of the tire of

one of the wheels of the carriage owing to " a latent defect in tlie

tire which was not attributable to any fault on the part of

the manufacturer, and could not be detected previously to the

breaking."

Does an action lie against the company under these circum-

stances ?

This question involves the consideration of the true nature of

the contract made between a passenger and a general carrier of

passengers for liire. It is olivious, that for the plaintiff on this

state of facts to succeed in this action, he must establish either

that there is a warranty, by way of insurance on the part of the

carrier to convey the passenger safely to his journey's end, or, as

the learned counsel mainly insisted, a warranty that the carriap:^

in which he travels shall be in all respects perfect for its purpose,

that is to say, free from all defects likely to cause peril, although

those defects were such that no skill, care, or foresight could liave

detected their existence.

We are of opinion, after consideration of the authorities, tliat

there is no such contract either of general or limited warranty

and insurance entered into by the carrier of passengers, and that

the contract of such a carrier ^"vl t'? obligation undertaken by
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him are to take due care (including in that term the use of skill

and foresight) to carry a passenger safely. It of course follows

that the absence of such care, in other words negligence, would

alone be a breach of this contract, and as the facts of this case

do not disclose such a breach, and on the contrary negative any

want of skill, care or foresight, we think the plaintiff has

[* 382] failed to sustain his action * and that the judgment of

the Court below in favour of the defendant ought to be

affirmed.

The law of England has, from the earliest times, established a

broad distinction between the liabilities of common carriers of

goods and of passengers. Indeed the responsibility of the carrier

to redeliver the goods in a sound state can attach only in the case

of goods. This responsibility (like the analogous one of inn-

keepers) has been so long fixed, and is so universally known, that

carriers of goods undertake to carry on contracts well understood

to comprehend this implied liability. If it had not been the cus-

tom of the realm or the common law declared long ago that carriers

of goods should be so liable, it would not have been competent

for the Judges in the present day to have imported such a liability

into their contracts on reasons of supposed convenience. But this

is, as it seems to us, what we are asked by the plaintiffs to do in

the case of carriers of passengers.

The liability of the common carrier of goods attached upon a

particular l)ailment of the goods to him in his capacity of common
carrier, and the rules which govern tlie rights of bailors or bailees

of things, are of course applicable only to things capable of bail-

ment. The law and the reasons for it in the case of bailments to

carriers are found in the great judgment of Holt, C. J., in Coggs

V. Bernard, 1 Sm. L. C, 5th ed. 171
; p. 257, ante, and are thus

stated: "As to the fifth sort of bailment, viz., a delivery to carry

or otherwise manage for a reward to be paid to one that exercises

a public employment or a delivery to a private person. First, if

it be to a person of the first sort and he is to have a reward, he

is bound to answer for the goods at all events, and this is the

case of the common carrier, common hoyman, master of a ship, &c.,

which master of a ship w-as first adjudged, 26 Car. II. in the case

of Mors V. Slue, Sir T. Kayra. 220 ; 1 Vent. 190 238
; p. 244, ante.

The law charges this person thus entrusted to carry goods against

all events but acts of Gods and of the enemies of the king. For
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lliough the force be never so great, as if an irresistible multitude

<*f people should rob him, nevertheless he is chargeable. And

this is a politic establishment contrived by the policy of the law

for the safety of all persons, the necessity of whose affairs oblige

tiiem to trust these sorts of persons that they may be safe in

their ways of dealing ; for else these carriers might * have [* 383]

an opportunity of undoing all persons that had any deal-

ings with them by combining with thieves, &c., .and yet doing it

in such a clandestine manner as would not be possible to be dis-

covered. And this is the reason the law is founded upon in that

point." The same law is found in numerous text-books (some of

which are referred to in the judgments of my brothers Mellou and

Lusii in their judgments below), L. 11., 2 Q. B. at pp. 416, 421, and

has been acted on for centuries in the case of carriers of goods.

The Court is now asked to declare the same law to be applicable

to contracts to carry passengers. The learned counsel for the

plaintiff felt the difficulty of the attempt to apply the entire lia-

bility of the carrier of goods to the carrier of passengers, but he

contended for and mainly relied on the proposition that there was

at least a warranty that the carriage in which tlie passenger

travelled was roadworthy, and that the liability of the carriers of

goods in this respect ought to be imported into the contract with

the passenger.

But, first, it is extremely doubtful whether such warranty can

be predicated to exist in tlie contract of a common carrier of goods.

His obligation is to carry and I'edeliver the goods in safety what-

ever happens ; in the words of Lord Holt, " he is bound to answer

for the goods at all events." Again, " The law charges this person

thus entrusted to carry goods against all events but acts of God

and of the enemies of the king : " and this broad obligation renders

it unnecessary to import into the contract a special warranty of

the roadworthiness of the vehicle, for if the goods are safely car-

ried and redelivered it would be immaterial whether the carriage

was roadworthy or not, and if the goods are lost or damaged the

carrier is liable on his broad obligation to be answerable " at all

events;" and it is unnecessary to inquire how that loss or damage

arose.

But, however that may be, it is difficult to see upon what prin-

ciple the contract of the carrier of goods, which on the hypothesis

does not apply in its entirety to carrii'rs of passengers, is to be

VOL. V. — '_'!»
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dissected and a particular part of it severed and attached to what,

on the hypothesis, is another and different contract. It was con-

tended that the reason which made it the policy of the law to

impose the wider obligation on the carriers of goods applied

[* 384] with equal force * to impose the limited warranty of th(;

soundness of the carriage in favour of the passenger. The

reason suggested was, as we understood it, that a passenger when

placed in a carriage was as helpless as a bale of goods, and there-

fore entitled to have for his personal safety a warranty that tlie

carriage was sound, but this is not the reason or anything line the

reason given by Lord Holt for the liability of the carrier of goods.

The argument founded on this reason, however, would obviously

carry the liability of the carrier far beyond the limited warranty of

the roadworthiness of the carriage in which the passenger hap-

pened to travel. His safety is no doubt dependent on the sound-

ness of the carriage in which he travels, but in the case of a

passenger on a railway it is no less dependent on the roadworthi-

ness of the other carriages in the same train and of the engine

drawing them, on the soundness of the rails, of the points, of tlie

signals, of the masonry, in fact of all the different parts of the

system employed and used in his transport, and he is equally

helpless as regards them all.

If then there is force in the above reason, why stop short at the

carriage in which the passenger happens to travel ? It surely has

equal force as to all these things, and, if so, it must follow as a

consequence of the argument that there is a warranty that all

these things should be and remain absolutely sound and free from

defects. This, which appears to be the necessary consequence of

the argument, although Mr. Manisty disclaimed the desire to press

it so far, tries the value of it. But surely, if the law really be as

it is now contended to be, it would have been so declared long ago.

Xo actions have been more frequent of late years than those

against railway companies in respect of injuries sustained by

passengers. Some of these injuries have been caused by accidents

arising from defects or unsoundness in the rolling stock, others

from defects in the permanent works. Long inquiries have taken

place as to the causes of these defects and whether they were due

to want of care and skill, and these inquiries would have been

altogether immaterial if warranties of the kind now contender'' for

formed part of the contract.
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An obligation to use all due and proper care is founded on rea.sons

obvious to all, but to impose on the carrier the burden of a war-

ranty that everything he necessarily uses is absolutely free

* from defects likely to cause peril, when from the nature [* 385]

of things defects must exist which no skill can detect,

and the effects of which no care or foresight can avert, would be

to compel a man, by implication of law and not by his own will,

to promise the performance of an impossible thing, and would be

directly opposed to the maxims of law, »Ze'^ non cogit ad imjjossi-

hilia ; Nemo tenetur ad imijossibilia.

If the principle of implying a v^arranty is to prevail in the

present case, there seems to be no good reason why it should not

be equally applied to a variety of other cases, as for instance to

the managers of theatres and other places of public resort, who
provide seats or other accommodation for the public. Why are

they not to be equally held to insure by implied warranty the

soundness of the structures to which they invite the public ? But

we apprehend it to be clear that such persons do no more than

undertake to use due care that their buildings shall be in a tit

state. Thus, a staircase in the Polytechnic Institution fell and

injured several persons attending a public exhibition there. Two
actions were brought by separate plaintifls who had paid money

for the use of this staircase. The first was tried before Wightman,

J., the second before Erle, C. J. No one seems to have supposed

there was any warranty of the soundness of the staircase
;
yet the

persons using it were as helpless to detect or prevent the accident

as the traveller. Both learned Judges put the liability entirely

on the question whether there was the want of due care in main-

taining the staircase, and Ekle, C. J., told the jury the defendants

would not be liable for latent defects. Brazier v. Polijtechnic,

Institution, 1 F. & F. 507; Pike v. Same, 1 F. & F. 712. So, in

stating the liability of a canal company, who made the canal for

profit and allowed the public to use the canal on payment of tolls,

TiNDAL, C. J., in delivering the judgment of the Court of Ex-

chequer Chamber says, "The common law in such a case imposes

a duty upon the proprietors, not perhaps to repair the canal, or

absolutely to free it from obstructions, but to take reasonable care,

so long as they keep it open for the pul)lic use of all wlio may
choose to navigate it, that they may navigate without danger to

their lives or property." Lancaster Canal Company v. Parnahi/,
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11 A. & E. at p. 243. The liability in that case Vv-as not

[* 386] put in * any degree upon a warranty that the canal should

be free from perilous defects, but upon the rational obliga-

tion to use due care that it should be so.

The common law with regard to carriers oi goods and innkeepers

stands, as I have said, on its own special grounds. But it has

been found so stringent, not to say unjust, in the liabilities it

imposed on persons carrying on those trades, that the Legislature

has found it necessary in both cases to modify its stringency.

It will now be necessary to examine the leading authorities

cited during the argument.

The counsel for the plaintiff, in the first place, referred to some

of the cases in which it has been held that in contracts for the

supply of goods for a particular purpose, there is an implied war-

ranty that the goods supplied shall be reasonably fit for that pur-

pose : Bigge Y. Parkinson, 1 H. & N. 955; 31 L.J. Ex. 301, is a

case of that class. But the agreement to sell and supply goods

for a price which may be assumed to represent their value is a

contract of a different nature from a contract to carry, and has

essentially different incidents attaching to it. Indeed, the learned

counsel did not cite these cases as directly governing the present.

Even in the cases of contracts to supply goods it mny be a ques--

tion, on which it is not now necessary to express an opinion, how

far and to what extent the vendor would be liable to the vendee

in the case of a latent defect of the kind existing in the present

case, v,'hich no skill or care could prevent or detect, that is to say,

where an article is supplied which has been manufactured and

tested in the best and most careful manner, so as to be turned

out as perfect as in the nature of tilings it could be. It is clear

that if the manufacturer is liable for such an inevitable and undis-

coverable defect, he can never sell what he makes without the

risk of an action attaching itself to every contract he enters into—
without in fact becoming an insurer, unless he expressly limits

his liability.

In cases of express warranties the compact of the parties is to be

gathered from the words they use in making them. When war-

ranties are expressly made, the parties themselves may guard

against excessive liability by any exceptions they please, and in

those implied by law the law itself must take care to keep

[* 387] them within the * boundaries of reason and justice, so as

not to impose impracticable obligations.
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It is now proposed to consider the authorities relied on as having

a direct bearing on the question before us. The case which the

phiintiff's counsel relied on as the strongest in his favour is Sharp

V. Grei/, 9 Bing. 457. But that case when examined furnishes no

sufficient authority for the extensive liability whicli the plaintiff

seeks to impose on the defendants. There the plaintiff was in-

jured by an accident caused by the breaking of the axletree of a

stage-coach. The defect might have been discovered if a certain

examination had taken place, and it was made a question of fact

at the trial whether it would have been prudent or not to make

that examination. TiNDAL, C. J., at p. 458, who tried the cause,

is reported to iiave directed the jury to consider '' wliether there

had been on the part of the defendant that degree of vigilance

which was required by his engagement to carry the plaintiff

safely." Now, if the learned Chief Justice iiad supposed there

was an absolute warranty of roadworthiness, this direction could

not have been given, as it would have been an utterly immaterial

consideration. The jury found, on this direction, for the plaintiff;

and a motion was made in the absence of Tindal, (J. J., for a new
trial. Two of the learned Judges (Gaselee and Bosanquet, JJ.),

in refusing the rule, are certainly reported to have used expres-

sions which seem to indicate that they thouglit the defendant

bound to supply a roadworthy vehicle. Pai;k, J., uses language

which, as reported, is ambiguous. But the judgment of Aldekson,

J., is distinctly opposed to the notion of a warranty against latent

and undiscoverable defects. He says, "A coach proprietor is liable

for all defects in his vehicle which can be seen at the time of con-

struction, as well as for such as may exist afterwards and be dis-

covered by investigation." We have referred somewhat fully to

this case, because it was put forward as the strongest authority in

sui)port of the plaintiff's claim which can be found in the English

courts, and because it was relied on by the Judges of the court of

appeal in New York in a decision which will be afterwards referred

to. But the case when examined furnislies no sutticient authority

for the unlimiti'd warranty now contended for. Tlie facts

do not raise the point for decision, and * tlie authority of [* 388]

Tindal, C. J., and Alderson, J., is against tlie plaintiff.

The (lictnm, of Best, C. J., in Bremner v. Williams, 1 C. & P.

414-416, was not necessary to the decision of tlie case. The rul-

ing of Lord ELLEXiiOiiorcii iu hr-'cl v. Clarl-, 4 Esp'. 259, was also
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relied on. Of these two last authorities Blackburn, J., iu his

judgment below, L. R., 2 Q. B. 437, p. 4:4:2, ante, said, " These are,

it is true, only /lisi prius decisions, and neither reporter has such

a character !oy intelligence and accuracy as to make it at all cer-

tain that the facts are correctly stated, or that the opinion of the

Jud";e was riuhtlv understood." We find, also, that Best, C. J.,

makes observations in the opposite sense in the case of Crofts v.

Waterkouse, o Bing. oil). These are really the only English

authorities which afford any support at all to the plaintiffs view,

for the interpretation reported to have been given by Cresswell,

J., in Benett v. Fcniiisular and Oriental Hteam Facltct Company,

6 C. B. at p. 782, of the case of Sharp v. Grey, 9 Bing. 457, 2 L. J.

(x. S.) C. P. 45, was only an observation made during an argu-

ment, wdien it was cited as incidentally bearing on the question

then before the Court, and cannot be relied on as an authority.

On the other hand, there is not only the plain distinction be-

tween the liabilities of carriers of goods and of passengers, con-

stantly referred to by text-writers and Judges as well known and

settled" law, Init numerous cases have been decided on grounds

entirely at variance with the supposition that there existed con-

temporaneously with them the liability by way of warranty. In

Aston V. Heaven, 2 Esp. 533, 5 R. R. 750, which was the case of an

injury to a passenger, Eyee, C. J., after carefully pointing out the

law as to the liability of carriers of goods to make good all losses

except those happening from the act of God or the king's enemies,

and the reasons for it, says, " I am of opinion the cases of losses of

goods by carriers and the present are totally unlike." Again,

"There is no such rule in the case of the carriage of persons; this

action stands on the ground of negligence alone." In Christie v.

Griggs, 2 Camp. 79, 11 R. R. 666, Sir James Mansfield

[* 389] says, " There is a difference between a * contract to carry

goods and a contract to carry passengers. For the goods

the carrier was liable at all events, but he did not warrant the

safety of the passengers. His undertaking as to them went no

further than this, that as far as human care and foresight could

go he would provide for their safe conveyance." In Crofts v.

Waterhouse the observations attributable to Best, C. J., clearly

show that he did not think there was any warranty on the part of

the carrier of passengers, and Park, J., in the same case, says, " A
carrier of goods is liable at all events ; . . . a carrier of passengers

is only liable for negligence."
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But besides the observations of individual Judges to show what

has hitherto been understood to be the law, there is the series of

important cases involving costly and protracted trials, in which,

by common consent, the liability of carriers of passengers has been

based upon the duty to take due, care, and not upon a warranty.

In (irote v. Cheater and Holyhead Railway Cohipany, 2 Ex. 251,

where the accident arose from the breaking down of one of tlui

bridges of the railway, the case turned on what would or would

not be negligence for which the company were.answerable. Parke,

B., said 2 Ex. at p. 254 :
" It seems to me the company would still

be liable for the accident unless he [the engineer] also used due

and reasonable care and employed proper materials in the work."

There is no irace in the report that it ever occurred to tlie Court

to suppose there was any warranty of the safety of the bridge.

In a case tried before Erle, C. J., Ford v. London and. South

Western Railway Comjjany, 2 F. & F. 730, 732, the plaintiff was

injured by the tender of the train being thrown off the line, and

one of the causes was alleged to l)e the defective tyre of one of the

wheels of the tender. Ehle, C. J., in his direction told the jury,

" The action is grounded on negligence. Negligence is not to be

defined, because it involves some inquiry as to the degree of care

required, and that is the degree which the jury think is reasonably

to be required from the parties, considering all the circumstances.

The railway company is bound to take reasonable care to use the

best precautions in known practical use for securing the safety of

their passengers." There the defect was in the tyre of a

wheel of the tender of the * train by which the plaintiff [* 390]

travelled. And no suggestion that a warranty of its sound-

ness existed was made throughout the case.

But a case still more directly bearing upon the present point

was tried before Cockburx, C. J., Stokes v. Eastern Counties Rail-

ivay Company, 2 F. & F. 691. There the accident happened in

consequence of the breaking of the tvre of the near wheel of the

engine. The tyre broke from a latent flaw in the welding. The

trial lasted six days, and tlie tpiestions mainly were whether tlie

flaw was not visible, and whether by the exercise of care it miglit

not have been detected. The Lord Chief Justice conimeiu.'es a.

full direction to tlie jury by saying, 2 F. & F. at p. 693: -'The

question is, whether the breaking of the tyre resulted from any

negligence in the defendants, or their servants, for whicli thev are
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responsible." The latent defect iu the tyre was admitted to be the

cause of the accident ; but the jury having found, iu answer to specific

questions, that there was no evidence that the tyre was negligently

welded, and that the defect had not become visible, and having in

other respects negatived negligence, the verdict was entered foi

the defendants. The facts of that case appear to be exactly like

the present, except that in this case the defective tyre w^as in the

wheel of the carriage, and there in the wheel of the engine. But

for the reasons already given, it can never be that a warranty can

exist as to the carriage, but not as to the engine drawing it. Thus,

then, it is plain a trial of six days took place on issues which were

utterly immaterial if a warranty ought to have been implied, and

there the learned Chief Justice, and tlie parties themselves, seem

t<3 have been utterly unconscious of the contract which was really

existing, if the plaintiff in this case is right ; for the warranty, as

an obligation implied by law, must have existed at the time of

these trials, if it exists now ; and surely it is strong to show that

no such rule does form part of a common law that it was not then

recognized and declared.

The learned counsel for the plaintiff insisted that a carrier by

sea is bound to have his ship seawortliy. I'lidoubtedly, the carriei

of goods by sea, like the carrier of goods by land, is bound to carry

safely, and is responsible for all losses, however caused, whether

by the unseaworthiness of the ship or otherwise, and it

[* 391J does not appear * to be material to inquire when he is sub-

ject to this large obligation, whether he is also subject to a

less one. In the case of Lyon v. Melh, 5 East, 428, 7 R. E. 726,

p. 266, ante, it was no doubt stated by the Court that the carrier of

goods is bound to have a seaworthy ship, but this only as part of

his general liability. It is v/ell to observe that Holroyd, who
argued for the plaintiff, and Gaselee for the defendant, both state

the liability of the carrier in all its breadth, viz., a liability for all

losses however happening, except by the act of God or the King's

enemies. Tliis case therefore falls within the class of decisions

relating to the liability of the carriers of goods. No case has been

found where an absolute warranty of the seaworthiness of the ship

in the case of passengers has arisen, and it affords a strong ground

for presuming tliat no such liability exists, that in this maritime

nation no passenger has ever founded an action on it.

The case of Burns v. Cork and Bandon Baihvay Company, 13
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Ir. Coin. L. li. 540, in the Irish Court of (Jomnron IMeas, certainly

does not support the pUiintiff's view of the kiw. The Court say

th3re, the averments in the defendant's plea are all consistent with

gross and culpable negligence, and on that ground give judgment

for the plaintiff. The judgment plainly shows that the Court do

not mean to declare that there is an absolute undertaking that the

vehicle sha 1 be free from defects. The language is, " free from

<lefects as far as human care and foresight can provide, and per-

fectly roadworthy." The Court refer witli approbation to the

language of Sir James Mansfield, and Alderson, J., which helps

to explain that they were disposed to adopt the views of those

learned Judges, and to place the lialnlity, not on a warranty, but

on the obligation to exercise care and foresight.

It now remains to consider the American decisions on the sub-

ject. They have not been uniform. The judgment of Mr. Justice

Hubbard in Inyalls v. Bills, 9 Metcalf, 1-15, cited at length by

my Brother Mellor in his judgment below% L. R., 2 Q. B. at p. 430,

is opposed to the notion of a warranty.

Decisions however vrere cited before us by Mr. Manisty from

the Courts of the State of New York, having a contrary tendency,

to show us that in that State the law had been declared

in favour of * annexing a warranty to the contract. The [* 392]

most important of these cases is Alden v. Nciv York Cen-

tral BailvHiy Company, 12 Smith, 102, in the Court of Appeal of

the State of New York. That was the case of an accident caused

by a defect in an axletree, and the reasons given by C4ould, J., for

the decision are not satisfactory to our minds. The learned Judge

seems to assume that there was no negligence shown on the part

of the company. He cites the case of tSha/y v. Grey, 9 Bing. 457,

in the Court of Common Pleas here, and he interprets that case to

determine that the carrier warrants the roadworthiness of his

coacli. But if the view of the case of Slnn-p v. Grey taken in

the early part of this judgment is correct, the learned Judge gave

too great weight to it. Gould, J., then, after liaving given the

rule as he supposed it to be laid down in S/iarp v. Grey, observes,

12 Smith, at p. 104, "And though this may seem a hard rule it is

probably the best that can be laid down, since it is plain and easy

of application, and when once established is distinct notice to all

parties of their duties and lialnlities." With deference to the

learned Judge, those reasons founded on the comcni Mir^o of the



458 CAUKiKi;.

No. 13. — Readhead v. Midland Ry. Co , L. R., 4 ft. B. 392, 393.

arrangement are scarcely sufficient to warrant the introduction of

onerous obligations into the contracts of parties, and the terms in

which the judgment is given rather lead to the conclusion that

the learned Judge was conscious that he was annexing to the con-

tract (tf the carrier of passengers what had not hitherto been

understctod to form part of it. The English Courts are desirous

to treat the American decisions with great respect, but as their

authority here must mainly depend on the reasons on which they

are founded, we have felt bound to examine the reasons on which

this decision was based, with the result which has been already

stated.

Warranties implied by law are for the most part founded on the

presumed intention of the parties, and ought certainly to be founded

on reason, and with a just regard to the interests of the party who

is supposed to give the warranty, as well as of the party to whom
it is suppo.sed to be given.

We have already gone fully into the reasons for lidding that

in our opinion the warranty contended for in this case is not so

founded.

On the other hand, it seems to be perfectly reasonable

[* 393] and just * to hold that the obligation well known to the

law, and which because of its reasonableness and accord-

ance with what men perceive to be fair and right, have been found

applicable to an infinite variety of cases in the business of life, viz.

the obligation to take due care, should be attached to this contract.

We do not attempt to define, nor is it necessary to do so, all the

liabilities which the obligation to take due care imposes on the

carriers of passengers. Nor is it necessary, inasmuch as the case

negatives any fault on the part of the manufacturer, to determine

to what extent and under what circumstances they may be liable

for the want of care on the part of those they employ to construct

works, or to make or furnish the carriages and other things they

use. See on this point Grate v. Chester and Holijlicail liailwaij

Company,'! E.x. 251. "Due care" however undoulitedly means,

having reference to the nature of the contract to carry, a high

degree of care, and casts on carriers the duty of exercising all

vigilance to see that whatever is required for the safe conveyance

of their passengers is in fit and proper order. But the duty to

take due care, however widely construed or however rigorously

enforced, will not, as the present action seeks to do, subject the
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defendants to tlie plain injustice of being eonipelled by the law to

make reparation for a disaster arising from a latent defect in the

machinery Avhich they are obliged to ute, which no human skill

or care could either have prevented or detected.

In the result we come to the conclusion that the case of the

plaintiff, so far as it relies on authority, fails in precedent ; and so

far as it rests on principle, fails in reason. Consequently the judg-

ment of the Court of Queen's Bench m favour of the defendants

will be affirmed. Judgment affirmed.

ENGLISH NOTES.

Tlie rule in Blake v. Great Western Raihvay Co. was followed in

Thomas v. Rhymney Railway Co. (1871), L. R., 6 Q. I>. 266, 40 L. J.

Q. B. 89, 24 L. T. 145, wlua-e tlie contracting company were held liable

for an accident occurring through their train running into a train of

another company on a part of the line over wliicli the carrying company

had onl}' running powers, although the accident was owing to the neg-

ligence of the other company not having tail lights on their train.

But in Wright v. Midluwl lluihray Co. (187o), L. Pv.,8 Ex. 1,37,

42 L. J. Ex. 89, 29 L. T. 436, the carrying company were held not

responsible for an accident occurring from a train of another company
having by pure negligence on the [)art of the other company (wdiich had

running powers over their lines) run into their train.

In Riehardson v. Great Eastern Railway Co. (1876), 1 C. P. D. 342,

35 L. T. 351, a foreign truck loaded with coal, belonging to a waggon
company, came on to the defendant's line at Peterborough, and there

underwent the usual examination. Defects in one of the springs and

in the woodworks were discovered and repaired, and the truck was sent

by the defendants to its destination. On the way an accident by which

the plaintiff was injured happened through the existence of a crack in

one of the axles of the truck. A minute examination of the truck

would have disclosed the defect in the axle, but owing to the exigencies

of the traffic it was not practicable at the time when the "usual " ex-

amination took place to make a minute examination. The company
was held not liable.

A company is responsible for safe carriage on accejitance of a persmi

as a passenger, even though he is allowed to travel gratis, or even

though the ticket was bought by a third ])erson. In Austin v. Great

Western Railway Co. (1867), L. P., 2 Q. B. 442, 36 L. J. Q. B. 201, a

child over three years old, and for whom a fare ought to liave been

paid, was held entitled to recover damages for injuries sustained while

travelling on the company's line, tlidugh the person in charge did not

pay its fare. So in Great Xarflicrn l!y. (Jo. v. Ifarrisoii (1854), 10 Ex.
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?>76, and in a Scotch case, HdniUton v. Caledonian Hij. Co. (1857), 19

Dunlop (Court of Session, 2n(l series), 4o7, persons lawfully travelling,

though not provided with tickets for the journey, were held entitled to

recover. But the case would probahly be different with a person fraud-

ulently travelling without a ticket in order to evade the fare. And
where a person is travelling in charge of stock with a free pass on the

express condition that he travels "at his own risk," the condition has

been held good, and comprises all the incidents of the journey, includ-

ing his getting off the premises after leaving the train. 3IcCaivleij v.

Furniss llaUway Co (1872), L. E., 8 Q. B. 57, 42 L.J. Q. B. 4; .Gallhi

V. London and North Western Ry. Co. (1S75;, L. E., 10 Q. B. 212,

44 L. J. Q. B. 'i'd, 32 L. T. 550.

The invitation-to-alight group of cases are merely illustrations of the

same principle. If the servants of the company ask passengers to

alight on arrival of a train at a station, the company is liable for

injuries sustained in alighting owing to defective accommodation at

the place. What amounts to such invitation is a question of circum-

stances. Mere stoppage of the train and calling out the name of the

station is not such an invitation. Lewis v. London, Chatham, and

Dover Railway Co. (1874), L. E., 9 Q. B. G(3, 43 L. J. Q. B. 8, 29 L. T.

397. These coupled with lengthened stoppage is invitation. Bridges

v. North London Railway Co. (1874), L. E., 7 H. L. 213, 43 L. J. Q. B.

151, 30 L. T. 844; Rohson v. North Eastern Railway Co. (1877), 2 Q.

B. D. 85, 4G L. J. Q. B. 50, 35 L. T. 535. Long stoppage alone may

amount to invitation to alight. Rose v. North Eastern Railway Co.

(C. A. 1877), 2 Ex. I). 248, 46 L. J. Ex. 374, 35 L. T. 693.

In Eoiilkes v. Metropolitan District Raihvay Co. (C. A. 1880), 5 C.

P. D. 157, 49 L. J. C. P.3(;i, 42 L. T. 345, the plaintiff had contracted

with the INIetropolitan District Eailvvay Co. for carriage from A. to B. and

back with the M. Co. The X. Co. had running powers over the same

line, and the plaintiff' was conveyed in their train. On arrival at A.,

a station of the M. Co., he was injured through the platform being un-

suited to the carriages, and w^as permitted to recover damages from the

N. Co., though the contract was not made with them. This was a case

of pure negligence incidental to the contract of carriage, and may be

contrasted with those in which the negligence (if an}^) has been held

too remote a cause, such as the case of Jackson v. Metropolitan Rail-

tvay Co. (appealed s. n. Metropolitan Railway Co. v. Jackson), 1877,

3 App. Cas. 193, 47 L. J. Q. V>. 303, 37 L. T. 679, where the negligence

of the company in permitting an uncontrolled crowd to get into a car-

riage at one station was, if a cause at all, too remote to be made an

actionable ground for damage t(j the plaintiff's thumb which was cruslied

in the door, owing to a scrimmage at the next station.
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AMERICAN NOTES.

The Rule states the universal American law on this topic. So far as

insurance is concerned, the carrier is held to the highest degree of vigilance

and care in this respect, but he is not an insurer of the safety of his carriages

or roadbed. Edwards (Bailments, § 710), siiins the matter up in one para-

graph, which is practically sufficient, as follows :
—

" The law requires passenger carriers to provide and use coaches and other

vehicles that are safe and sufficient for the journey or business in -which they

are employed. McPwIden v. A''. F. Cent. li. Co., 44 New York, 478, citing the

Readlieadcat^e. It requires them to examine their conveyances previous to the

commencement of each trip or journey, and to prej^are them carefully for the

road. Ware v. Gaij, 11 Pickering (j\Iassachusetts), 106; Inc/alls v. Bills,

9 Metcalf (Massachusetts), 1 ; 43 Am. Dec. -UO. Railroad companies are

under the same obligation to provide safe and secure cars, with engines and

machinery in good oi'der. They are common carriers of passengers, and they

are held to the same standard or degree of diligence as carriers by other and

older modes of conveyance, with this qualification ; that the foresight and

vigilance required by the rule must cover the roadway and rails, engines, cars,

couplings, and other appliances used in the business. Broicn v. N. Y. Cent.

R Co., 34 New York, 404; McElroy v. Nashua, S^-c. R. Corp., 4 Cashing

(Massachusetts), 400; 50 Am. Dec. 7!*4 ; Vlrfjinia C. R. Co. v. Sanr/er, 1.5 Grattan

(Virginia), 230. They do not actually guarantee the safety of the roads and

bridges used by them, Toledo, Src. R. Co. v. Conroy, 61 Illinois, 162; but

they are answerable for the use of the highest skill and diligence in construct-

ing them and in keeping them in a safe and suitable condition. McElroy v.

Nashua, Sfc. R. Corp. supra; Virginia, Sfc. R. Co. v. Sawj/er, supra; Brown v.

N. Y. Cent. R. Co., supra. They do not warrant the absolute safety, sound-

ness, and construction of the cars and engines used by them ; citing the Read-

head case. McPadden v. N. Y. Cent. R. Co., supra; Carroll v. Staten I. R.

Co., 58 New York, 126 (citing the Readhead case) ; but they are bound to the

use of the greatest skill and vigilance in their construction, and are liable for

any discoverable defects in the material or in the manufacture of them.

Hefip.man v. Western R. Corp., 13 N. Y. 9 ; 64 Am. Dec. 517 ; Steimceq v. Erie

Ry. Co., 47 New York, 123 ; 3 Am. Rep. 673 ; Caldwell v. N. .J. St. Co., 47

New York, 282 ; they cannot escape liability by showing that they were made
by a skilful workman. Sharp v. Gi-ey, 9 Bing. 457 ; Francis v. Cockrell, L. R.,

5 Q. B. 584. They must answer for the proper construction and sufficiency

of their cars and engines when they purchase them, to the same extent as

when they furnish the materials and manufacture the.se conveyances for their

own use. Meier v. Penn. R. Co., 04 Pennsylvania State, 225; 3 Am. Rep. 581
;

Caldwell V. N. ./. St. Co., supra ; Hefjemnn v. Western R. Corp., supra. The
rule of diligence covers all the means by which llie business of conveying

passengers is carried on; it recjuires that tlu^ railway carrier siiall use the

utmost vigilance aided by the highest skill, to construct and perfect its road

and track, and to keep them in a safe condition ; and to Oipiip it with cars

and engines adequate and sufficient for the safe conveyance of its passengers
;
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andit requires that the carrier shall, in the p3rforiuance of tliis duty, use

every and all means which existing science furnislies or discloses, to guard

against or to remedy defects in the construction or management of its car.s

and other appliances so as to insure the safety of passengers." Citing the

same cases above.

The foregoing doctrine is adhered to by all the Courts down to the present

time. The carrier is not an insurer of his vehicles and ap}>liances, nor of

the passengers' safety, but the measure of his duty is not to be determined by

what a reasonable and prudent person would ordinarily do in the circum-

stances, but he is held to the highest degree of practicable care, foresight, and

vigilance. Railroad Co. v. Roy, 102 United States, 450; Palmer v. Penn.

Co., Ill New York, 488; 2 Lawyers' Reports Annotated, 252; Libhy v.

Maine Cent. R. Co., 85 Maine, 31; 20 Lawyers' Reports Annotated, 812;

Spellmanv. Lincoln Rapid T. Co., o6 Nebraska, 890; 20 Lawyers' Reports

Annotated, 316 ; Louisville, &fc. R. Co. v. Snyder, 117 Indiana, 435; 3 Lawyers'

Reports Annotated, 434 ; 10 Am. St. Rep. 60 ; Dodge v. Boston, §t. S. Co.,

148 Massachusetts, 207; 2 Lawyers' Reports Annotated, 83 ; 12 Am. St. Rep.

541 ; Treadwnll v. Whittier, 80 California, 574 ; 5 Lawyers' Reports Annotated,

498; 13 Am. St. Rep. 175; L.nuisville, S^-c. R. Co. v. Lucas, 119 Indiana, 583 :

6 Lawyers' Reports Annotated, 193 ; and notes and references ; Burl v. Douglas

Co. St. Ry. Co., 83 Wisconsin, 229; 18 Lawyers' Reports Annotated, 479

(imperfectly insulated handrail on electric car) ; Stockton v. Ft-ey, 4 Gill

(ALaryland), 400; 45 Am. Dec. 138; Parish S,- Co. v. Reigle, 11 Grattan

(Virginia), 697 ; 02 Am. Dec. 606.

The case of Alden v. N. Y. Cent. R. Co., 26 New York, 102 ; 82 Am. Dec.

401, which hi4d the carrier liable as an insurer for the absolute safety of his

vehicles, is oven-uled and discredited by the later New York cases and has

nov.here been followed See note 82 Am. Dec. 404.

The American cases, however, hold the carrier to a stricter responsibility

for the safety of his vehicles tlian the English Courts, making him liable for

defects in the manufactures discoverable by any known test. It was held in

Grand Rapids, Sfc. R. Co. v. Huntley, 38 Michigan, 537; 31 Am. Rep. 321,

that if the carrier purchases vehicles from reputable manufacturers, giving

such examination as is practicable and usual among prudent carriers using

similar vehicles, lie is not responsible for defects not discoverable upon such

examination, although they might have been discovered in the manufacturing.

Citing Richardson v. 67. East. Ry. Co., 1 C. P. Div. 31:2 ; and the Readhead

case, with approval, observing of the latter :
" The New York cases which were

relied on upon the argument of the present case were considered in the light

of a large number of decisions, and disapproved, as we think, correctly. They

entirely ignore the true ground of responsibility as depending on the actual

negligence of the carriers. There is no such thing as implied negligence when

there is none in fact." In a note to this case (31 Am. Rep. 321), the present

editor disapproves it, quoting and approving Hutchinson on Carriers, § 512 :

" Notwithstanding what may be said in some of the cases, the better opinion

and the decided weiglit of authority is in favour of the position that so far as

the passenger is concei'ned, the carrier is responsible for the negligence of the
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manufacturer," and adcLs :
" So far as we know, tlie contrary doctrine is

asserted only in the Michigan and Tennessee cases, and in the Richardson

case," citing- Nashville, ^c. R. Co. v. Jones, 9 Heiskell (Tennessee), 27. " The

Courts are unquestionably in error in saying that the liegeman case is gen-

ei'ally denied in the American States. It is only the AUlen case that is so

denied. It seems to us there is no escape from the reasoning in Francis v.

Cockrtll, L. 11., 5 Q. B. 184. The passenger cannot look to the manufacturer
;

the carrier can ; therefore the passenger can look to the carrier. Any other

rule would leave the passenger remediless." Thompson on Carriers of Pas-

senger.^, says (p. 221) :
" The negligence of tlie manufacturer of a railway

coach is to be imputed to the carrier." See note, 64 Am. Dec. 525.

The duty does not extend to keeping the deck of a l:)oat or the platfoi-m of

a car free from ice. Fearn v. West J. F. Co, 143 Pennsylvania State, 122;

13 La^vyers' Keports Annotated, 306; Palmer v. Penn. Co., supra.

Tlie carrier is not bound to adopt precautions known to science, unless

they are in ]iractical use. Sleinwef/ v. Erie Ry. Co., 43 New York, 123; 3 Am.
Rep. 673 ; jSew 0. Sfc. R. Co. v. Faler, 58 Mississippi, Oil. Nor if the price

is excessive and they are not necessary. Le Barron v. E. B. F. Co., 11 Allen

(Massachusetts), 312; Natchez, ^-c. R. Co. v. McNeil, 61 Mississippi, 434.

I'he statement of the Rule as to connecting carriers is supported as to

damage by delay, &c., by Carter v. Peck, 4 Sneed (Tennessee), 203; 67 Am.
Dec. 604, and cases in note, 59 Am. Dec. 450, and it prevails here as to goods.

But the cases distinguish between passengers and goods, saying " passen-

gers take care of themselves."

As to personal injuries it has been held in a number of cases that tlie

carrier is not liable for an injury to the per.-^on upon the line of anothei' con-

necting carrier over which he has sold a ticket, unless he has control of it

or there is some partnership or common interest between the companies.

Sprague v. Smith, 29 Vermont, 421; 70 Am. Dec. 424; Nashrillc, S\-c. R. Co.

V. Sprayherrii, 8 Baxter (Tennessee), 341 ; 35 Am. Rep. 705 ; Hood v. N. Y.

ifc. R. Co., 22 Connecticut, 1 ; Champion v. Bostwick, 18 Wendell (Xew York),

175; 31 Am. Dec. 376; Hutchinson on Carriers, 464 ; 2 Redfield on Railways,

313; Atchi.ion, i^c. R. Co.v. Cochran, 4:3 Kansas, 225; 7 Lawyers' Reports

Annotated,_414 ; 19 Am. St. Rep. 129.

Other cases deny any difference between freight and passengers as to tlie

carriers' liability for negligence of a connecting carrier, Harris v. Hoice, 74

Texas, 534 ; 15 Am. St. Rep. 862 (obiter) ; and where there was no change of

cars the carrier was held liable for personal injury on a connecting road.

Chollelle v. Omaha, ^c. R. Co., 26 Nebraska, 159; 4 Lawyers' Reports Anno-

tated, 135. And .so in the case of a special excursion train to a jioint beyond

the carrier's route. Washington v. Raleigh, tVc. R. Co.. lOl Nortli Caiolina,

239; 1 Lawyers' Reports Annotated, 830.

If the carrier's trains run over the line of another the former is liable.

Hutchinson on Carriers, § 514; Blake v. Great W. Ri/., 7 II. & N. 987; ante,

p. 431 ; Sprague v. Smith, supra; Candee v. Penn. R. Co., 21 Wisconsin, 582;

94 Am. Dec. 560; Toledo, ^'•c. R. Co. v. Rumhold, 40 Illinois, 143 ; Wiiman v.

Railroad, 46 Maine, 102; Nelson v. Railroad, 20 Vermont, 717: Schopman v.
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Railroad, 9 Cusliing (Mas.^achusetts), 24; bb Am. Dec. 41. But not where the

cars are \\\\\ and the motive power and management are furnished by the other

road. Smith v. St. Louis, §'c. R)/. Co., 85 Mo. 418 ; .55 Am. Ivep. 380.

The question of liability beyond his own line seems to be one of contract.

If the carrier contracts to cari-y the passenger to a certain destination, he is

responsible for his safety throughout the whole distance, •' whether the fran-

chise and the means of conveyance, where the injury or loss occurs, be owned

or conti'olled by him or some other carrier." Thompson on Carriei-s of Pas-

sengers, 423 : Quimhy v. Vanderbilt, 17 New York, 306 ; 72 Am. Dec. 409. But

contrary to tlie English rule, such a contract is not implied merely from selling

a through ticket, and the carrier may by .special contract limit his liability to

his own line. See note, 72 Am. Dec. 230; Harris v. Howe, 94 Texas, 531;

5 Lawyers' Reports Annotated, 777 ; 15 Am. St. Rep. 862 ; Kessler v. N. Y.

SfX. R. Co., 61 Xew York, 538.

No. 14.~BERGHEIM v. GREAT EASTERN RAILWAY
COMPANY.

(c. A. 1878.)

No. 15. — GREAT WESTERN RAILWAY COMPANY v.

BUNCH.

(BUNCH X. GREAT WESTERN RAILWAY COMPANY.)

(II. L. 1888.)

RULE.

Railway companies are common carriers in respect of

the personal luggage of a passenger accepted and received

by them for the purposes of transit. Where luggage is

placed in a carriage under the personal charge of. the pas-

senger they are still responsible for negligence.

Bergheim v. Great Eastern Railway Company.

3 C. r. D. 221-2-27 (s. c. 47 L. J. C. P. 318 ; 38 L. T. 160 ; 26 W. R. 301).

Currier.— Railway Company. — Passengers' Luggage.

A railway company are not insiirers in respect of luggage placed at a pas-

.senger's request in the same compai'tment in which he intends to travel ; and

they will not be liable to compensate him if luggage so placed is lost or stolen

without any negligence on their part.

(It is to be observed that the generality of the piinciple here stated is modi-

fied Ijy the reasons of the House of Lords in the next following case. — R C.)
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Action against the defendants, as carriers, for loss of a [221 ]

dressing-bag.

At the trial before Manisty, J., during the Trinity Sittings,

1877, the following facts were proved: the plaintiff and his wife

came to a station of the defendants for the purpose of being-

carried as passengers with their luggage to Yarmouth. After taking

tickets for the journey, the plaintiff went on to the platform, by

the side of which the train was standing, and there saw one of the

porters employed by the defendants, named Bishop. As the train

was not to start for a few minutes, the plaintiff asked Bishop to

take charge of the luggage, to put it into a compartment, and to

look after it, while the plaintiff went to the refreshment-room.

Bishop replied it would be all right, and he would look after the

luggage. Bishop put the plaintiff's luggage, including the dressing-

bag, into a first-class compartment, and placed it upon the seats

:

he turned the key of the door of tlie compartment. The plaintiff

and his wife then went to the refreshment-room; they returned

to the train shortly before the time appointed for starting. Bishop

said it was all right, and the door of the compartment being still

locked he unlocked it for the plaintiff and his wife : they entered

the compartment and found that the bag was missing. The bag

was not recovered.

The jury, in answer to questions put by the Judge, found that

the compartment and not the luggage-van was tlie proper place

to put the bag, having regard to the common usage at the defend-

ants' station ; that Bishop was acting within the scope of

*his employment by the defendants, and that he took [* 222]

charge of the bag as their servant and not as the plain-

tiff"s ; that there was no negligence on the part of either the

defendants or their servants which conduced to the loss of the

bag ; that the plaintiff was not guilty of negligence which conduced

to the loss of the bag ; that the bag was stolen, but there was no

evidence to show by whom it was stolen.

The learned Judge directed the judgment to be entered for the

defendants. The ydaintiff appealed.

1877. Nov. 21 , 22. Grantham, Q. C, and E. E. Webster, for the

plaintiff

Metcalfe, Q. C, and Lindsell, for the defendants.

The arguments are sufficiently stated in the judgment. Tn

addition to the authorities mentinu mI in the judgment the follow-

VOL. V. — 30
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ing were cited: 3Iacrowv. Great Western By. Co., L. R., 6 Q. B. 612,

40 L. J. Q. B. 300; Gatliffe v. Bourne, 4 Bing. N. C. 314; in error,

3 Man, & G. 643; Middleton \. Fuivler,! Salk. 282; Upshare v.

Aidee, Coniyns, 25. Cur. adv. vult.

Jan. 14. The judgment of the Court (Bramwell, Brett, and

Cotton, L. JJ.) was delivered by

CoTTOX, L. J. In this case the facts are as follows : [The

learned Judge stated them as above.] It has been found that

neither the company nor the plaintiff was guilty of negligence.

The company, therefore, cannot be held liable unless they are to

be held to have undertaken the liability of common carriers in

respect of the bag the loss of which is the cause of complaint in

this action.

The liability of a common carrier is, as compared with that of

other bailees, exceptional. He is answerable for tlie loss of goods

intrusted to him as such, though the loss be in no way caused by

any default on his part. He is considered as having contracted

to insure the safe delivery of, that is to say, as having contracted

tp -iQvry and deliver safely and securely (the act of God and of

the Queen's enemies alone excepted), the goods of which

L* 223] he, as * common carrier, is bailee. The reason why the

law implied that this is his contract, was that the carrier

had by himself or his servants during the bailment, at times and

in places where he could not even be supervised, the exclusive con-

trol and care of the goods intrusted to him by the owner ; and

consequently, to prevent fraud, the law imposed on those who con-

tracted to carry goods as ,common carriers the obligation also to

undertake to insure their safety. The rule and the reason for it

are thus stated by Lord Chief Justice Holt in Coggs v. Bernard,

2 Ld. Eaym. 918, p. 257, ante. " The law charges this person thus

intrusted to carry goods against all events but acts of God and of

the enemies of the King. For though the force be never so great,

as if an irresi'^tible multitude of people should rob him, neverthe-

less he i>^ chargeable. And this is a politic establishment con-

trived by the policy of the law for the safety of all persons, the

necessity of whose affairs obliges them to trust these sorts of per-

sons, that they may be safe in their ways of dealing ; for else these

carriers might have an opportmiity df undoing all persons that had

any dealings with them, by combining with thieves, &c., and yet
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doing it in such a clandestine manner as would not be possible to

be discovered. And this is the reason the law is fovnided upon in

that point." This, though apparently a stringent rule, was founded

on good sense. But if tliis implication had been applied to goods,

of wliich in consequence of the act of the owner the carrier had not

during their carriage the exclusive or absolute control or care, it

would, in our opinion, have been unreasonable. So to apply it

would have been to extend a contract of insurance, which the law

had originally implied, because the carrier had the exclusive, or, at

least, absolute control and care of the goods, to goods as to which

liis j)03ition was entirely different. When the reason for raising

an inipHed contract does not exist, the implication ought not to

be made, and in none of the earlier cases, which dealt with and

esta])lished the common carrier's liability, was a contract of insur-

ance implied in respect of goods over which he had not absolute

control. In our opinion, as regards goods in such position, no such

contract ouglit to be implied.

The next question, then, is wdiether it can be said that

goods * which at the request of a passenger are put into the [* 224]

carriage in which lie travels, are under the control and care

of the company to such an extent that a contract of insurance on

the part of the company can be implied. Tliey are put into tliat

ciirriage, because they may be required by the passenger during the

journey, or because he wishes to take special care of them and to

have them under his eye, or because he desires to take them away
with him as soon as the train stops. At all events, they are put

in that carriage at the request or with the consent of the passenger,

in order that, or in such a manner that, he has some control over

them during the transit. AVhile the train is in motion, the com-

pany can exercise no control whatever over the goods as distinct

from the control they have over the train. There may be in the

same carriage with the owner of the goods other persons, who
by reason of the passenger's own negligence may be tempted or

enabled to injure or destroy the goods, or deprive the owner of

them. If the company are, in respect of tlie goods, liable as com-

mon carriers, tliough this loss may happen by no default of the

company, but by reason of the passenger's own negligence, they

must nevertheless make good the loss, or at least must do so unless

they can fulfil the difficult burden of proof that tlie negligence of

the passenger occasioned the loss. This would not, in our opinion,

be reasonable.
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But it was urged that, at least when the owner is reasonably

absent from his carriage at stations during the journey, the com-

pany must be liable, and that the contract of the company may be

considered as a contract of insurance, with an exception that while

the train is in motion and the owner in the carriage with some

charge of the goods, there should be a difierent liability. But

this would be implying a new form of contract, entirely different

from the contract of insurance implied in the case of a common
carrier.

Again, it is said that the company have been held to be common
carriers of passengers' luggage, which is put into the van or other

place appropriated for the purpose, and from this it is argued that,

the company, being common carriers of passengers' luggage in a

passenger train, are so of all such luggage carried in the train.

But the real question is, whether, as regards the particular

[* 225] goods, * there is an implied contract of insurance. This

must depend on the circumstances under which these goods

are received, and though the company are common carriers of goods,

and do receive some passenger's luggage carried by a passenger

train under circumstances from which a contract of insurance can

be implied, it does not follow that this is the case as regards

articles which, though carried by the same train, are received and

carried under different circumstances. As regards that portion of

a passenger's luggage which is, at his request or with his consent,

placed in the same carriage in which he is to travel, we think, for

the reasons given above, that there is no sufficient ground laid upon

which a Court can properly make a presumption that the company

carry them under a liability or implied contract to carry tliem

safely at all hazards, the act of God and of the Queen's enemies

alone excepted.

But then it is urged that, if the company are not liable to the

extent insisted on, they are not in any way liable for the luggage

of a passenger placed at his request and with their assent in the

carriage in which he is to travel, and that such an entire absence

of liability is unreasonable, and therefore that the only reasonable

conclusion is to imply a common carrier's liability. But, in our

opinion, it cannot properly l)e said that the company, if not liable

as common carriers, incur no liability; the company undertake to

carry tlie passenger; they equally undertake to carry his luggage

or goods, which with their consent are placed with him in the
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carriage in which he is ; and they are not gratuitous bailees of

those goods, as they receive them into their carriages in consider-

ation of the passenger paying liis fare. The company therefore

must, according to ordinary principles, be held liable in respect of

those f'oods, as bailees for hire and contractors to carry, and there-

fore liable for loss or injury caused by negligence, but not other-

wise ; the company have, in fact, the same liability with respect

to the carriage of those goods as they have with respect to the

carriage of the passenger himself.

This is our view on principle ; it remains for us to consider the

decisions bearing on this question.

Cohe7i V. South Eastern By. Co., 2 Ex. D. 253, 46 L. J.

Ex. 417, is the only case cited which * came before a [* 226]

Court of error. The question in that case was not as to

luggage carried by the passenger in the carriage with him, and

all that the Court decided was that the company were liable for

the loss of passenger's luggage carried in the same train, but not in

the same carriage with him, when occasioned by the negligence of

the servants of the company.

The plaintiff also relied on Eohinson v. Dmimore, 2 Bos. & P.

416, 5 K. E. 635. The decision in that case is not in point, for

the defendant had expressly contracted that the goods sliould be

safely carried, and the Court held that he was not relieved from

this contract by the plaintiff sending his servant with the defend-

ant. It is true that Mr. Justice Chambre, in giving judgment,

stated tliat it had been held that a coach proprietor is liable as a

common carrier for a passenger's luggage, though placed under the

eye of tlie passenger. But in such a case it is obvious that the

servants of the coach proprietor did, although the passenger was

on the coach, retain an absolute control over the goods in question,

just as much as if the passenger had not been there.

Tlie cases of Le Coiiteur v. London and South Western Ry. Co.,

L. II., 1 Q. B. 54, 35 L. J. Q. B. 40 ; Butcher v. London and South

Western By. Co., 16 C. B. 13; 24 L. J. C. P. 137; Bichards v.

London, Brighton, awl South Coast By. Co., 7 C. B. 839; 18 L. J.

C. P. 251, may with more reason be relied on for tlie ]daiiitiff".

These were all cases where the claim against the comi)any was

for the loss of articles placed by or at tlie wnsh of a passenger in

the carriage in which ho travollcil oi- intended to travel. In the

first case, though Judges to whose opinion great weight is due,
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expressed themselves in terms which favour the contention that

the company is liable, the decision was on other giouuds in favour

of the company, and the opinion expressed by the Judges may be

explained as suggested by Mr. Justice Willp:s in Tallcjj v. Great

Western llij. Co., L. R./g C. P. 44, at p. 49, 40 L. J. C. P. 9, at

p. 12. In the other cases of Butcher v. London and South Western

Ry. Co., and Richards v, London, Brighton, and South Coast Ry.

Co., the judgments were against the defendants, and w^ere certainly,

as it would seem, based on the view that the company were liable

as common carriers. In Butcher v. London and South

[* 227] Western Ry. * Co., however, there was some evidence of

negligence on the part of the company. And none of the

cases were before a Court of Error. Moreover, in a later case

of Talley v. Great Western Ry. Co., the Court of Common Pleas

decided that the company was not liable for the loss of a port-

manteau placed at the passenger's request in the same carriage

with him. In that case the jury had found the plaintiff' guilty of

negligence, but it was apparently only neglecting to get back into

the carriage in which his portmanteau had been placed. In that

case Mr. Justice Willks, who delivered the judgment of the Court,

pointed out the distinctions of fact which exist between luggage

carried in the ordinary luggage van under the immediate and

exclusive control of the company, and articles placed by a passen-

ger, or at his request, in the carriage wherein he is to travel, and

showed that his opinion was that tlie company are not liable as

absolute insurers of articles so placed, but are only liable in the

event of negligence of some part of the duty which pertained to

them.

XTndei- these circumstances, we are of opinion tnat this Court is

not bound by the authorities to decide that the company are liable,

if in the opinion of the Court the company cannot on principle be

held to have undertaken the liability of common carriers in respect

of the plaintiff's bag, that is, to have contracted to become insurers

of it.

For the reasons above stated, we are of opinion that tliey did

not so contract, and that the judgment in favour of the company

should be affirmed. Judgment affirmed.
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Great Western Railway Company v. Bunch.

1.3 App. Caf<. 31-60 (s. c. 57 L. J. (I 13. 361 ; 58 L. T. 128 ; 36 W. K. 785).

Carrier. — Railway Compaiiij. — Pa>!se>igers' Luggacje.

The female respondent arrived at the Paddington Station of the appel- [;31]

lauts' railway at 4.20 p. m. on Christmas Eve with a bag and two other

articles of luggage, in order to travel by the 5 p. m. train. A porter labelled

the two articles and took all the luggage to the platform, the train not then

being at the platform. The female respondent told the porter she wished the

bag to be put into a carriage with her, and asked if it would be safe to leave it

with him. lie replied that it would be quite safe and that he would take care

of the luggage and put it into the train. She then \Aent to meet her husband

and get her ticket. Ten minutes after she had left the luggage she and her

husband returned together to the platform and found that the two labelled

articles had been put into the van of the train, but that the porter and the

bag had disappeared. In an action in the county court against the railway

company for the loss of the bag the Judge found that the time when the lug-

gage was entrusted to the porter was a reasonable and proper time before

the departure of the train, and that the porter was guilty of negligence in

not being in readiness to put the bag into tlie carriage when the female re-

spondent returned, and held the company liable :
—

Held, by Lord IIalsbuhy, L. C., and Lords Watson, IIersciiell, and

Macnaghtkn (Lord BuAMWKLr dissenting), that there was evidence upon

which the County Court .Judge might reasonably find, first, that the bag was

in the custody of the i-ailway company for the purposes of present and not

of future transit from the time when it was delivered to their porter until

its disappearance, and .secondly that its loss was due to their negligence :
—

Semhie, by Lord IIalsbuuy, L. C, and Lords Watsox, Hkrschkll and

Macnaghten (Lord Bt.amwell dissenting), that a railway company accept-

ing passengers' luggage to be carried in a carriage with the passenger, enter into

a contract as common carriers, subject to this modification, that in respect

of his interference with their exclusive control of his luggage, the company are

not liable for any loss or injury occurring during its transit, to which the

act or default of the passenger has been contributory.

The reasoning in Bergheim v. Great Eastern Rallirni/ Company Q] C. P. D.

221, supra, p. 464) disapproved.

Appeal from a decision of the Court of Appeal (17 Q. B. D. 215
;

.5.5 L. J. Q. B. 427).

* In an action l)rought by tlic respoinlents ngainst tlie [* .'>2]

appellants in the Marylebone County Court to recover

damages for the loss of a liag and its contents, the following

evidence was given :
—
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On the 24tli of December, 1884, the respondent, Mr.s. Bunch,

arrived at the Great Westeru Eailway Station, Paddington, at

4.20 P. M. with a portmanteau and hamper, and also a Gladstone

bag belonging to her husband, the other respondent, for the pur-

pose of travelling to Bath by the 5 p. m. train. A porter came

forward and put all the luggage on a trolley, lalielled the port-

manteau and hamper, and wheeled the trolley on to the }»latform.

Mrs. Bunch told the porter that she wished the bag to be put into

a carriage with her, and asked him if it would be safe to leave it

with him. The porter replied that it would be quite safe, and

that he would take care of the luggage and put it into the train.

Mrs. Bunch then left the porter standing by the luggage on the

platform, and went to the front of the station to meet her husband

and get her ticket, and found that he had just arrived from the

Moorgate Street Station, where he had taken a through ticket for

himself to Bath, and that on his arrival at the Paddington Station

he had also taken there a ticket for her to Bath. Ten minutes

after Mrs. Bunch had left her luggage with the porter on the

trolley, she and her husband returned together to the place where

she had left the trolley, and found that it had been taken away,

and that the portmanteau and hamper had been put into the van,

but that neither the bag nor the porter were forthcoming. There

was a great crowd, it being Christmas Eve.

Similar tickets to" those taken by the plaintiffs were put in, and

purported to be " issued subject to the conditions stated on the

company's time bills
;

" and a copy of the " time bills " was also

put in, containing certain " general notices and regulations," which

it was contended were the " conditions " referred to by the tickets

;

and likewise a copy of a printed notice, in large characters, which

was affixed in the labelling vestibule. Amongst the general

notices and regulations contained in the time bills were the

following :
—

" LuGG.\GE. — The company will not in any case be liable for lug-

gage taken with the passengers into the carriages, but only when

it is properly labelled and placed in a luggage van. The

[* 33] * company will not be responsible for the luggage not

labelled, or improperly labelled."

The material parts of the notice affixed in the laltolling vestibule

were as follows :
—

" Passengers are required to see their luggage duly labelled,
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as until so labelled it will not be put into the trains, nor will the

company assume or incur any responsibility whatever in respect

thereof."

" The company's servants liave strict orders not to take charge

of any luggage or })arcels, and if passengers are desirous of leaving

tliem under the charge of the company they must themselves take

or see them taken to and deposited in the cloak-room."

The County Court Judge found that the time when the luggage

was entrusted to tlie porter was a reasonable ' and proper time

before the departure of the train, and that the porter was guilty

of great negligence in not being in readiness to put the bag into

the carriage with Mrs. Bunch on her return, as promised; and he

gave judgment for the plaintiff, Mr. Bunch, for £18, and non-

suited the female plaintiff.

The defendants liaving obtained a rule in the Queen's Bench

Division calling on the plaintiffs to show cause why judgment

should not be entered for the defendants or a new trial had. Day
and A. L. Smith, JJ., differed. Day, J., giving judgment for the

defendants, and A. L. Smith, J., (who was of opinion that the de-

fendants were liable) withdrawing his judgment. The rule was

accordingly made absolute to enter judgment for the defendants.

The Court of Appeal (Lord Esher, M. K., and Li>jdley, L. J.,

Lopes, L. J., dissenting) reversed the decision of the Queen's Bench

Division and restored the judgment in favour of the plaintiff, Mr.

Bunch. 17 Q. B. D. 215 ; 55 L J. Q. B. 427. Against this decision

the defendants now appealed.

During the argument in tins House it was agreed Ijetween the

learned counsel that it was to be taken as a fact that the train

was not at the platform when Mrs. Bunch arrived there with the

porter and the luggage.

* 1887. Nov. 24, 25, 29. Sir H. James, Q. C. and E. S. [* :U]

Wright for tlie appellants :
—

It is admitted that a railway company are common carriers of

luggage labelled and carried in the van. But of luggage which

the passenger carries witli liim in the carriage, they are not com-

mon carriers, for the passenger takes it out of their control. It

was so decided in Beryheim v. Great Eastcryi Raihva.i/ Company, 3

C. P. D. 221, p. 464, anic, and tlie principle of that decision covers

this case. Tf tlie company are not insurers of the luggage while

it is in the passenger's carriage, neither can they be while it is

on its way from the cab to the carriage.
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Upon the facts of the present case the appellants submit three

propositions : First, the proper inference from the facts is that the

bag was handed to the porter, not for transit, but to take charge

of it for the passenger, and there is no evidence that the company

authorize tlieir porters to take charge of hand-luggage for passen-

gers. Such a supposition is inconsistent with the complete con-

trol which a passenger retains over such luggage. The company,

no doubt, provide porters and permit them to carry hand-luggage

from the cab to the train, but that is for the passengers' conven-

ience, and the company are not bailees of such luggage. It is

agreed between the appellants' and respondents' counsel that when

the bag was given to the porter the train was not drawn up at the

platform. The porter therefore could not place it in the train.

What ought he to have done with it ? If each porter is to watch

over each bag handed to him, the company must keep thousands

of porters for no extra remuneration. On these terms the company

could not carry on its business. The County Court Judge thought

that the facts here were on all fours with those in Lovdl v. London,

Chatham and Dover Railivay Compamj, 45 L. J. Q. B. 476. There

the passenger went away only to get her ticket. Here she went

to meet her husband, for her own convenience, and for an unreason-

able time having regard to the duties of porters. It is manifest

from her asking the porter as to the safety of the bag that she

knew it was left at her own risk.

But, secondly, even if this bag was received by the porter for

transit, the company merely permit the porters to assist the

[* 35] * passengers, and are not liable as insurers, nor except in

case of negligence. And here there was no sufficient evi-

dence of such negligence as would amount to a breach of contract.

The plaintiff must show negligence dans locum injuria;. Mere

non-production of the bag is no evidence of negligence, or of lia-

bility when the company are not insurers. The defendants are

not bound to prove a negative ; the onus is on the plaintiff to give

positive evidence of negligence : that the loss was caused by the

want of some precaution which the defendants ought to have

taken. Daniel v. Metropolitan Baihuay Company, L. E., 3 C. V.

216, 591 ; 5 H. L. 45 ; 37 L. J. C. P. 146, 280 ; 40 L. J. C. P. 121.

Lastly, the special conditions which were incorporated in the

contract by the notice on the ticket exonerate the defendants from

liability, and that whether the passenger saw the notice or not.
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Wathins v. B,ymill, 10 Q. B. D. 178 ; 52 L. J. Q. B. 121, explaining

Henderson v. Stevenson, L. R, 2 H. L., Sc. 470. [They also cited

Stewart v. London and Nortlh Western Railway Company, 3 H. &C.
135, 139; 33 L. J. Ex. 199, per Pollock, C. B., and discussed the

eases cited before the Court of Appeal and in the judgments of that

Court.]

C. C. Scott, fur the respondents :
—

The company are and hold themselves out a.s common carriers

of passengers' luggage except so far as the passenger resumes con-

trol over it in the carriage in which lie takes it with him. The
point in the present case is decided by Richards v. London, Brighton

and South Coast Railway Company, 7 C. B. 839, 858 ; 18 L. J.C. P.

251. There the inducement that the company were common
carriers of the dressing-case was traversed, and the Court held that

they were common carriers of it. Here there was one ])ailment to

the company of all three articles of luggage, and there was no

determination of the bailment. The porter in receiving these

things was certainly acting as the company's servant. He was not

the passenger's servant. But if the company were not insurers

they are liable for negligence, and there was negligence in the

porter in not keeping a watch on the bag ; and the County Court

Judge so found. It is impossible to say that there is not evidence

on which a jury might find for the plaintiffs, and if so

that is enough for this * appeal, for tlie inferences of fact [* 36]

drawn by the County Court Judge are conclusive upon these

proceedings. As for the special conditions, they do not avail the

company, as there was no signed contract : Peek v. North Stafford-

shire Railvxiy Company, 10 H. L. C. 473, ante, p. 286. Moreover,

the notices and conditions apply only to luggage brought for de-

})osit. And they cannot be looked at upon the question of the

l)orter's authority. [He also discussed Great JVcsfern Raihvay

Company v. Goodman, 12 C. B. 313; 21 L. J. C. P. 197; Macrow v.

Great Western Llailioay Company, L. P., 6 Q. B. 012; 40 L. J

Q. B 300 ; and the cases cited in the Court of Appeal.]

Pt. S. Wright replied.

The House took time for consideration.

1888. Feb. 24. Lord Halsbury, L. C. :
—

My Lords, the form in which this question arises for your

Lordships' decision is one whlcli precludes any consideration of

the propriety or impropriety of the decision of tlie learned County
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Court Judge as to any question of fact as to which there was legal

evidence before liiui. I must observe that both the learned Judges

in the Divisional Court appear to me to have treated questions so

conclusively found, as nevertheless open to review. It is, perhaps,

not surprising that when questions arise upon what either are, or

are assumed to be, matters of daily experience, even a Judge is

tempted to import his own knowledge, and so give a colour to facts

which he ought to treat as finally and conclusively decided by the

tribunal to whom they have been remitted.

Now, in this case the facts have not been specifically found
;

but the learned Judge has found a verdict for the plaintiff, and

has stated that finding together with the evidence. If therefore

it is possible to find a verdict for the plaintiff upon that evidence,

the plaintiff is entitled to maintain his verdict. It seems to me
that the two contentions which have been in debate before your

Lordships would resolve themselves into a question of fact, upon

which there might be a difference of opinion if tlie facts

[* 37] * were here open to review. Your Lordsliips, in the first

place, have to ascertain, not from any written instrument

nor from any express words of contract, wliat were tlie contract

relations between the plaintiifs and the defendants. I confess I

should have been better satisfied if some evidence directed to what

was the practice of the particular railway company liad been before

us ; but in this, as in other parts of the case, I must content myself

with saying, that if there was enough to enable the learned Judge

to infer what was the practice, and from thence to infer what was

the contract, I am not at liberty to review his decision.

Tliere are, of course, some facts which both sides have assumed

to be proved, and with respect to which it would be mere pedantry

to suggest that they were not formally proved. That the defend-

ants, for instance, were a railway company carrying on the busi-

ness of common carriers for liire ; that the premises upon which

the plaintiffs' luggage was deposited were premises belonging to

and in the exclusive control of the defendant company ; that the

arrangement of the trains, the bringing of them to the platform,

the arrangements by which the luggage, whether liand-luggage or

van-luggage, was to be distributed, were all under the superin-

tendence and direction of the defendant company, are matters as to

wliich no formal evidence is to be found in the report of the County

Court Judge, but are also matters as to which no one has or can
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suggest any real doubt. I do not think that any of your Lordships

entertain any doubt that if the phiintiffs' luggage were entrusted to

the porter for deposit and custody as distinguished from the physical

handing over for the purpose of transit, the defendants would not

be liable. The question really in debate is somewhat obscured by

the existence of the cloak-room system ; and that system, I think,

is expressly guarded by the company not permitting any of their

servants undertaking the guardianship of any property whatsoever,

except under the circumstances and ujion the conditions which the

company prescribe ; but 1 think the same question would arise and

should be decided upon precisely the same .principles if the com-

pany liad no cloak-room system, and gave no authority to their

servants to receive luggage at all, except as incidentally to their

contract of carriage.

*It is worthy of remark that Day, J., and Lopes, L. J., [* 38]

upon an assumed state ot facts at which I think the County

Court Judge was at liberty to arrive, lay down the law very much
as i should agree it ought to be laid down. Day, J., says :

" If

a |)assenger requires him (the porter) to delay a reasonable time,

while, for instance, the passenger takes a ticket, he (the porter)

is responsible during all reasonable time that should elapse be-

tween the arrival at the station and the arrival on the platform of

the passenger, taking the ticket being allowed for and the little

journey to the platform ; during all that time he is the agent of

the company as bailees of the luggage which is entrusted to him

;

he is acting in the ordinary discharge of his duty ;

" and Lopes,

L. J., says :
" I do not think it is part of the employment of an

ordinary porter to take charge of luggage beyond the time usually

or reasonably, I should say reasonably, necessary for this transit,"

the words of the Lord Justice " this transit " referring to the transit

of the goods from the cab or outside of tlie station.

The admissions of counsel have rendered it unnecessary to rely

upon mere inference in this case, as to the ({uestion of whether the

train liad been drawn up to the platform or not ; and we must now
accept it as a fact that neither the van nor the carriages for the

passengers were in a position to enable the hand-luggage or the

van-luggage to be placed where they were intended to be deposited

for the purposes of the journey.

My Lords, if I were myself to be drawing inferences as to the

reasonableness in point of time of the period of the plaintiffs
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arrival before the departure of the train hy which she intended

to travel, I am not certain how I should decide that question
;

on the one hand, forty minutes seem a long time before the

departure of the train, and to call upon the servants of the com-

pany to take charge of luggage for the purpose of the Journey ; on

the other hand, the fact that it wasCliristmas Eve ; that the rail-

way company were, within a very short time of the arrival of the

plaintiff, issuing tickets for that journey ; and that tlie porters were

receiving witliout objection or demur van-luggage, with respect

to which it is not denied that they were, in so doing, acting in pur-

suance of the authority conferred on them by their employers, are

all circumstances from which, I tliink, it might be inferred

[* 39] * that the time was not too long ; but, in truth, my Lords,

I am not entitled to speculate upon the matter; this is es-

sentially a question of fact, and the learned Judge has, in this

instance, specifically found that the tinier, of tlie entrusting the

luggage to the porter was a reasonable and proper time before the

departure of the train. It seems difficult to say that, with the

evidence before him to which I have adverted, it was not open to

him to arrive at that conclusion.

Now, my Lords, while I entirely agree that the duty of the

porter, as disclosed by the evidence, is either to take the luggage

to the cloak-room if entrusted to him for the purposes of deposit,

or to the train if for the purposes of the journey, I am at a loss

to understand how the circumstance that tlie train is not at the

platform can affect the liability of the company. Assume that

the company are receiving luggage for the purposes of the journey,

and that they do so receive luggage for the purposes of the journey,

the presence or absence of the train at the platform is a matter

within the control of the company, and not of the passenger, and

I cannot understand what evidence there is in this case from

which it could be reasonably inferred that the porter would be

acting within the scope of his authority in receiving the plaintiff's

luggage if the train were at the platform, and beyond it if the

train had not come up. Doubtless a company might make a

n'gulation if they tliought fit :
" We v/ill not receive luggage for

a train forty minutes before it starts ;" they might say, " We will

not receive luggage to be put on a train which has not yet arrived

at the platform." I should very much doubt whether any railway

company has any uniform practice as to the period of time which
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they allow to elapse between the arrival of the train at the plat-

form and its departure. It is enough, however, to say, that in this

case no evidence of any such practice was given.

If a possible inference to be derived from the facts as proved,

is, that what the porter did in this case was the ordinary practice

of the company, then I should say, it would follow that the mode

in which the company carried on its business was, to accept the

passengers' luggage at the entrance of the station, and to take it

to its intended destination, whether van or passenger car-

riage, at * the option of the passenger, and that during tlie [* -10]

period of what Lopes, L. J., describes as " this short transit
"

it would be in the custody of the company for the purposes of, and

as part of, the journey. If the train were at the platform, it would,

I suppose, in ordinary course, be distributed, some to the van and

some to the passenger carriage, as directed ; but, once the porter

lias received and accepted it as luggage to be received and for-

warded by the train about to start, it seems to me impossible to

contend, and I do not understand Lopes, L. J., or Day, J., to con-

tend, that it is not in the custody of the company for the purposes

of the journey. If the porter refused to take charge of the lug-

gage, the company might be liable for refusing to carry according

to their professed mode of carriage, but might not be liable for loss

of goods which they refused to carry ; but whether the porter

would be doing his duty in refusing to take charge of the luggage,

during the short transit, or acting in pursuance of his masters'

orders, is the very question in debate. If one assumes that it was

contrary to his duty, of course the company would not be liable
;

if it WRS his duty, the company would be liable.

But why am I to assume, upon the facts here put in proof, that

the porter was acting contrary to his duty, and in hopes of per-

sonal gain to himself, undertaking a course of l)usiness not

imposed upon liim by the orders of tlie railway company V 1

confess, for myself, I should draw the same inference that Wiis

drawn by the County Court Judge; but wliat the defendants, in

order to succeed, must establish, is, that the County Court Judge

could not by law have drawn such an inference. It is suggest^i

that Mrs. Bunch's phrase, in asking the porter whether her bag-

would be safe, exhibited a consciousness that she was asking a

favour, and not insisting on her rights as a passenger. I admit

that, the word " it," grammatically, as the evidence is reported to
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US, appears to refer to the bag, but I think what Mrs. Bunch
meant was the luggage, both van and hand-luggage, upon the

trolley. But, whatever Mrs. Bunch meant, T think she might

have asked with equal force whether the train would arrive safely

at its destination ; and I do not think either her question or the

porter's reply would have affected the contract relations of the

parties. The truth is, that in the conduct of business more

[* 41] contracts are * made by the understood course of business

than are ever reduced into writing, or even into spoken

words at all ; and I think that, when people hold themselves out

as carriers, and receive luggage at a place regularly appointed to

receive luggage for the purposes of a journey, they must be under-

stood to receive it as carriers unless they give notice to the per-

sons from whom they receive it that they receive it in some other

capacity. It may be said that I ought not to disregard the exist-

ence of the cloak-room system, and that the receipt by the com-

pany's servants is susceptible of two interpretations. I admit that

tliis is so ; but in this case Mrs. Buncli at once informed the porter

that the portmanteau and the ham.per, as well as the Gladstone bag,

were to l)e put into the train ; and I agree with Lixdley, L. J., that

the company's notices and directions to their servants are intended

to apply, aiid upon their true construction do apply, to luggage re-

ceived for purposes of deposit, and not for purposes of transit, and

it is upon this part of the case that I think the finding of the

learned Judge is conclusive against the defendants when he finds

that the time of entrusting the luggage to the porter was a rea-

sonable and yn'oper time before the departure of the train. Once

that proposition is accepted as conclusively found, it seems to me
that the law that would be laid down by the minority of the Court

of Appeal would amount to this : that a passenger bringing his

luggage for carriage, a reasonable and proper time before the de-

parture of tlie train by which the luggage is to be carried, can

enforce no liability upon the company in respect of his luggage

except it is placed in the cloak-room as a preliminary to the

transit, and a receipt given for tlie same. And even this inade-

quately represents the difficulty of the contention, since it is ob-

vious, from the notices put in evidence, that the cloak-room tickets

and receipts import that the passenger who has deposited his

luggage in the cloak-room is expected to get it out again from

that same cloak-room, and if he wishes to travel must again com-
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iiiit it to the custody of the conipaiiy after he has so taken it out.

It woukl seem, therefore to involve this proposition, that for par-

cels carried in the passenger carriages tlie railway company never

can be liable at all.

I do not know that it is absolutely necessary in this case

* to determine what is the exact contract between the com- [* 42]

pany and the passengers, since the learned Judge has found

negligence against the company, and I do not understand that

there is any difference of opinion among us, that if there was any

contract to take care of the bo^ there is sufficient evidence of ne"-

ligence. But I must express my opinion that the views expressed

by Lord Truro, Jervis, C. -T., Williams, J., Crowdeil, J., Willes, J.,

Keating, J., and Montague Smith, J., do not appear to have had

sufficient weight given to them— see Biclidrds v. London, BrigJi ton

and South Coast Railivay Company; Talley\. Great Western Bail-

way Company, L. R., 6 C. P. 44 ; 40 L. J. C. P. 9 ; 'Butcher v. Lon-

don and South Western Railway Company, 16 C. B. 1.3; 24 L. J. C.

P. 137 — by the judgment in the Court of Appeal in Bergheim v.

Great Eastern Baihmiy Company, .3 C. P. D. 221 ; 47 L. J. Q. B.

318, ante, p. 464. All these learned Judges appear to me to adopt

tlie view that a railway company in nccepting a passenger's lug-

gage for carriage in a passenger train, and in the carriage with the

passenger himself, do enter into a contract as common carriers,

modified only to tlie extent that if loss happens by reason of want

of care of the passenger himself who has taken within his own
immediate control the goods which are lost, their contract as

insurers does not apply to loss occasioned by the passenger's owri

default.

Ill Bergheim v. Great Eastern Raihvay Compaiiy the Court of

Appeal, commenting upon the case of Talley v. Great Western Rail-

way Company, do not, I think, quite accurately represent the judg-

ment of the Court of Common Pleas. In Talley v. Great Western

Baihvay Comjiany that judgment expressly assumes the general

liability of the company as common carriers, but that the general

liability was modified by the implied condition that the passenger

should use reasonable care, the fact being that the loss was caused

by his neglect to do so, and would not have liappened without such

negligence. The negligence in question was leaving his portman-

teau in a carriage unprotected by his presence ; it was found at

the end of a journey cut open and its contents riiled in a carriage

VOL. V. — 31
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H'hicli he liad originally travelled iu as far as Swindon, but which

he had negligently omitted to re-enter upon leaving the

[*43] Tsfreshment-rooni at that station. It is * obvious that if

the Court were right that the general liability of the com-

pany was modified by the undertaking of the passenger to look

after his own luggage while it was in the passenger carriage, he

had omitted that duty. But suppose the loss had happened by

reason of some circumstance which would have been no breach of

that modifying stipulation, could it have been contended that

the companv were not responsible as common carriers because

they were carrying for hire in one part of the train and not in

another? If the view thus assumed is the correct view of the

law, and I think it is, the moment the porters received Mrs. Bunch's

liuToao-e, whether van or hand luggage, they received, for carriage

to Bath, all the luggage of the passenger ; they received the van-

luggage to be put into the van ; tliey received the hand-luggage to

be put into the passenger carriage ; and I think the learned Judge

was entitled to infer that tlieir practice, and therefore their con-

tract, in receiving hand-luggage, was to put it into the passenger

carriage, or if the railway company did not then bring up the

train to the platform, to take care of it until the carriage was

drawn up and in a position to receive the liand-luggage, which, in

my view, the porter, as the agent of the railway company, had

accepted and received for that purpose.

For these reasons, I am of opinion that the judgment of the

Court of Appeal was right, and I move your Lordships that that

judgment be affirmed, and that this appeal be dismissed with

costs.

Lord Watson :
—

My Lords, this appeal brings up for consideration the decision

of a County Court Judge, which the higher Courts and this House

have no jurisdiction to review, except in so far as it involves prin-

ciples of law. It is impeached upon this ground, mainly, that

there was no evidence before the learned Judge from which it

could be reasonably inferred that, at the time when it disappeared,

the respondent's Gladstone bag had been delivered to, and was

in the possession of, the appellant company for the purpose of

carriage. The evidence, it is said, points to, and only warrants,

the conclusion that the bag was in the custody of a railway porter

as bailee for the respondents.
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* In Butcher v. London and South Western Railwdij Cotnpanjj [* 44]

Jervis, C. J., observed, in reference to luggage which had

lieen conveyed in the same carriage with its owner, " that, though

not in express terms engrafted into it, it is a part of the contract of

a railway company with its passengers that their luggage shall be

delivered at tlie end of tiie journey, by the porters or servants of the

company, into the carriages or otlier means of conveyance of the

pas.sengers from the station." What was thus said of the termina-

tion applies ecpially to the commencement of a railway journey.

In the ordinary course of business a passenger's luggage is received

at the entrance to the station by the servants of the company, and

is by them conveyed either to the van or to the carriage in which

he intends to travel. I do nut mean to say that railway companies

are under any statutory or uther obligation to provide tliat accom-

modation ; but they find it for their interest to do so ; and, in taking

cliarge of luggage for these purposes, their servants act within the

scope of their implied authority. Their duty is, according to pre-

vailing usage, limited to the transport of passengers' luggage from

tlie vehicle which brings it to the station to a train ^^hich is about

to start, and does not extend to their taking charge of luggage

wnicli cannot, in any reasonable sense, be considered as in actual

course of transit. It may be that railway porters do sometimes

undertake the charge of luggage which is merely intended for future

transit; when they do so, they exceed the limits of their implied

authority, and, in that case, their possession cannot be regarded as

the possession of their employers.

If the respondents liad gone to Paddington station at noon of the

24th of December, 1884, and had then left their Gladstone bag with

a porter in order that it might accompany them on their journey

to Bath by the 5 p. m. train, I should liave had no hesitation in hold-

ing that the appellant company had not become responsible for its

safe custody during the interval. In that case, it would have been

in accordance with well-known practice, and therefore an implied

term of the subsequent contract between the parties, that the com-

pany were not to be liable, unless the luggage was duly

deposited in the office provided f(»r tliat purpose. * On the [*45]

other hand, if tlie respondents had arrived at the station at

4.55 P. M., I entertain as little doubt that the delivery of their

Gladstone bag to a porter, for the purpose of its being conveyed to

the carriage in whicli they were about to travel, would have made
the possession of their porter that of the appellant company.
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Wliether passengers' luggage, delivered to a railway porter, is in

his possession for present, or merely with a view to future transit

is necessarily a question of degree, depending upon the circumstances

of the case. Eailway companies, as a matter of fact, frequently pro-

vide for the travelling public, not only booking offices, but refresh-

ment rooms, and other conveniences ; and passengers who merely

avail themselves of such accommodation as incidental to their use

of the railway, cannot be held to have temporarily ceased to prose-

cute their journey. It is impossible to fix any precise limit of time

prior to the starting of a particular train, within which the com-

pany are to be liable for passengers' luggage delivered to their ser-

vants for conveyance by it, and beyond which they are not to be

liable. In my opinion the company are responsible for luggage

delivered to, and in the custody of, their servants, for the purpose

of transit, whenever it can be reasonably predicated of the passenger

to whom it belongs that he is actually prosecuting his journey by

rail, and is not merely waiting in order to begin its prosecution at

some future time.

In tlie i)resent case, the evidence shows that the female respon-

dent arrived at Paddington station forty minutes before the irairx

by which she and her husband travelled was timed to start. She

gave her luggage into the charge of one of the appellant company's

porters, saw part of it labelled, and directed the porter to place the

Gladstone bag, which was not labelled, in' the same compartment

with herself. The respondent then left the platform, and went to

tlie booking office, for tlie purpose apparently either of taking her

ticket, or of seeing that her husband procured it for her. She there

met her husband, who had taken a ticket, and on their return to the

platform, about ten minutes after her arrival, they found that the

labelled luggage had been placed in the van, and that the

[* 46] porter and the Gladstone bag had both disappeared. * In

these circumstances, I think the County Court Judge might

reasonably come to the conclusion that the l)ag continued to be

in the custody and possession of the appellants for the purposes of

present and not of future transit from the time when it was deliv-

ered to their porter until its disappearance.

In the argument for the appellants considerable stress was laid

upon the fact that at the time when Mrs. Buncli left her luggage

upon the platform the five o'clock train had not come alongside

it. That circumstance does not seem lo me to be very material,
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because a passenger can have no personal knowledge of it until he

reaches the platfoi-ni. What appears to me to be matter of more

consequence in the present case is, that it was Christmas Eve; that

there was a great crowd of passengers intending to travel by the

train in question ;. and tliat the servants of the company, as might

have been anticipated, were, at the time when Mrs. Bunch arrived

at the station, inviting passengers to take tickets, and receiving

their luggage for the purpose of its being put in the train. I at-

tach no importance to the question put by Mrs. Bunch to the porter,

or to his assurance, in reply, that her luggage would be quite safe,

and that he would put it in the train. A conversation of that

kind could not alter the contractual relations between her and the

company.

On the assumption that the appellant company did become re-

sponsible for the safe keeping of the bag in question, it was argued

on their behalf that'there was no evidence before ine County Court

Judge to justify the inference that its loss was due to their negli-

gence. Upon tluit point I am of opinion that the evidence was

sufficient to sustain tlie inference, but I am by no means satisfied

that, in order to entitle them to judgment, tlie respondents were

l)Ound to prove that the appellants had been negligent. That de-

l)ends upon the nature of a railway company's contract liability for

hand-luggage, including in that term heavier articles, such as aj'e

commonly put in the van, when these are placed, or intended to be

placed, with tlie assent of the company's servants, in the carriage in

whicli their owner intends to travel, as well as lighter articles

w^liich are generally, if not invariably, carried beside him.

It does not admit of question that passenger's luggage,

duly * delivered to the company's servants for carriage in [* 47]

the railway van, remains during its transit at the risk of the

company as common carriers ; but it has always been held that it

would be unreasonable and unjust to make the company liable as

insurers, in cases where the passenger has assumed, in whole or in

part, the custody and control of his own luL'gage. Whilst tlicy

liave been in agreement to that extent, eminent Judges have differed

as to the nature of the contract under which hand-luggage is car-

ried, some being of opinion that it is, from first to last, a contract

to carry such luggage on the same terms as its owner ; that is to

say, with ordinary care ; others being of o})inion that it is through-

out a contract of common carriage, modified by the personal inter-
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ference of the passenger. Wbicliever of these views be accepted, it

is manifest that, in many instances, the resulting liability of the

company will be precisely the same, but according to the second of

them, tlie full responsibility of the company may reyiye on occa-

sions when, from causes incidental to his journey, the interference

of the passenger ceases for a time, and his liand-higgnge is com-

mitted to the exclusive charge of their servants.

At present the ruling authority upon this point is Berglieim v.

Great Eastern Railway Company, where it appears to have been

decided by the Court of Appeal, consisting of the noble and

learned Lord opposite (Lord BRA\nvELL), the present Master of

THE KoLLS, and Cotton, L. J., that the contract of the company,

with respect to hand-luggage, is merely to carry with ordinary

care. Cotton, L. J., who delivered the judgment of the Court, said :

"The company, therefore, must, according to ordinary principles

be held liable in respect of those goods as bailees for hire and

contractors to carry, and, therefore, liable for loss or injury caused

by negligence, but not otherwise; tlie company have, in fact,

the same liability with respect to the carriage of those goods as

they have with respect to the carriage of the passenger himself.

This is our view on principle." The observations thus quoted

were directed to the special case of a passenger's luggage which

had been placed, at his request, and with the assent of the com-

pany, in the carriage in wdiich he was to travel ; and the

[* 48] learned * Judge possibly did not intend to extend the prin-

ciple to luggage in the exclusive custody of the company's

servants, for conveyance to or from the carriage. However that

may be, I prefer the principle which appears to me to have been

adopted in Ilicliards v. London, Brighton and South Coast Railwai/

Company, and Butcher v. London and South Western Bailivay

Company. I think the contract ought to be regarded as one of

common carriage, subject to this modification, that in respect of

his interference with their exclusive control of his lugoaoe, the

company are not liable for any loss or injury occurring during

its transit, to which the act or default of the passenger has been

contributory.

I am, therefore, of opinion tliat the order of the Court of Appeal

ought to be affirmed with costs.

Lord Bramwell :
—

My Lords, it is the custom for English railway companies, at
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all events for the appellants, to have porters at the entrance of

their railways to receive the luggage of passengers and convey it

to the van or carriage in which it is to be carried. Whether this

is a duty imposed on the companies, or a voluntary act on their

part, is immaterial. It is a duty they undertake, at least this com-

pany does, and must, like other duties, be performed with skill,

and without negligence.

What is this duty ? I have said, to carry the })assenger's lug-

oaue to the van or carriage in which it is to be. carried. AVe all

know that large packages are taken to the luggage van ; smaller

packages (often much too large for the comfort of other travellers),

are, if requested by the passenger, taken to tlie carriage in which

the passenger is to be carried, either that he may make use of it,

or take personal care of it, or, more frequently, that he may hasten

aw\ay with it withnut waiting for it to be given out of the luggage

van. There is no further duty, or professed duty, that I know of.

If the passenger arrives before the train is at the platform,

whether of a terminal station or not, the porter may certainly

refuse to do more than take the luggage on to the platform, and

leave it there in charge of the passenger. Of course, if the

* passenger wants to get his ticket, and says so, the porter [*49]

must take the luggage on to the platform and wait and see

to it till the passenger has got his ticket and comes to see to it

himself.

If there is any duty beyond this, it is more than I know of or

ever heard of ; I mean any ordinary duty. There can be no duty

on the company, or the porter, when the train is not at the plat-

form, to take care of the luggage till it comes. If there is an ol)li-

gation to do this for five minutes, there is an obligation to do it

for as many hours. Every one knows it is not so ; every one

knows that a cloak-room is provided for the custody of luggage

that the passenger wants to have taken care of till it can be put

in the 2arriage in which it is to be carried. If this is true of lug-

gage to be carried in the luggage carriage, and that is not thei-e, it

is equally true of luggage to be carried in the passenger carriage

when the passenger is not there. If the luggage carriage is udt

there, the porter is not bound to take charge of the luggage till it

comes. Of course, if he says nothing but takos it, and it is lalndlcd

for its destination and left in his charge, tin' passenger may well

suppose, and has a right to suppose, that the company has taken
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charge of it for the journey. The passenger cannot tell whether

the luggage carriage is there, or if not, whether the company is

not content to take it to a place where it will he in readiness for

the train when it comes, and he taken care of meanwhile.

So with respect to an article to be put in the passenger carriage,

if the passenger should suppose a train he meant to go by was

at the platform, and walked to it, and the porter said nothing, I

should say tliat the passenger would have a right to suppose that

the company had taken charge of the parcel, and was taking it to

his intended carriage. But, if the porter said of luggage intended

for the luu'ffiin-e carriasie, "That carriage is not here, you must look

after your luggage yourself," and the passenger does not look after

it, there w^ould be no pretence for saying the comjiany was liable.

The same thing is true of luggage to be put in the passenger

carriage. It must be remembered that luggage to go in the pas-

senger carriage is to go in the same carriage as its ov/ner, the

passenger. Suppose a train at the platform, the passenger

[* 50] says, " 1 want this in the carriage * with me," the porter

proceeds with the parcel to the train, the passenger goes

somewhere else, not for a minute or so, but for some sensible time,

five or ten minutes, perhaps half an hour. Would he have a right

to complain if his parcel was placed near the train the passenger

said he was going by, or taken to the lost luggage room ? I say

No. If he v/ould, on what ground ? He must know that by not

following and taking his seat he was attempting to impose a

burthen on the company's servant which he had no riglit to im-

pose. Mrs. Bunch knew that. She did not say, " You must take

care of this," or " I want to go and meet my husband," but asks

whether tlie bag will be safe. It will be said that it is not to be

expected that she would speak with the precision of a lawyer, or

know the law. I agree, but I say that treating this practically,

she knew — everybody knows— that she was asking for a favour

— for something to which she had no right. Does any one believe

that if the porter had said, " I can take your luggage to the lug-

gage carriage and it will be taken care of, but you must take care

of what is to go wnth yon till you have taken your place,"— I sa.y

if he had said this, as he ought to have done, would any one be-

lieve she would have had any right to complain or have been

surprised? Always let it be remembered that she knew it was

necessary to get some promise or engagement from the porter other
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and more than the ordinary engagement of a porter when he takes

luggage.

Now a word as to what he said. Of course, it was not a promise

or contract by liim for himself or the appellants. Certainly there

was no consideration for it. All it amounted to was a statement

of intention,— a holding out of an expectation. "Will it be safe ?"

"Oh, yes; I will look after it." All that this means is, It will be

safe, for I shall louk after it. I say, then, that what the i)orter

said did not impose a duty on the appellants wliich did not other-

wise exist, that no duty existed in the appellants other than to

carry the bag to the carriage in which she took lier place if she

took it forthwith ; that if she did not take her place so that the

porter could not give the parcel into her charge there, she left it

in the care of the porter at her own risk. I say she knew this, as

is shown by li-"-! question to the porter and by her acce[)tance of

his statement.

*A word on the judgment below. Lord Esher says: [*51]
" Now comes the case of luggage which is not to go into

the van. The porters take possession of such luggage at the same

time that they take possession of the other, and they take it on

to the platform or to the carriage. During the whole of that time

it is in process of conveyance to the place to which the passenger

is going, and is in possession of a servant of the railway company."

Be it so, but that is just what this bag was not. There was a

time during which it was not in process of conveyance, a time

during which it was stationary, during which the porter had

said he would guard it. Lord Esher says :
" The question is

whether there was evidence upon which the County Court Judge

might reasonably find for the plaintiffs.". Evidence of what?

Evidence of some fact on which he might reasonably so find ?

What fact ? We know all the facts. Lindley, L. J., says :
" It

seems to me a simple case of transit, not of entrusting to the

porter in any sense than that in which everything put into his

hands is entrusted to him. It is very true there was some short

time during whicli it would not be necessary for him actually to

keep walking or rolling his trolley. There was a short delay,

but a delay so short as to make it utterly unreasonal)le to suj)pose

that this ought to be held to be beyond the scope of his duty.

It is not essential to say more than this, that the porter was acting

within the scope of his employment in taking the luggage in the
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way lie did from the cab to the train." Now, that is precisely

what he did not do. He did not take it from the cab to the train.

He put it down and said he would guard it, and did not. As to

the time being short, it was to be as long as the lady was away,

and might have been forty minutes, or more, if the plaintiff had

not arrived. I agree with Lopes, L. J., 17 Q. B. D. 229; 55 L. J.

Q. B. 434: "It was not part of the employment of a porter to take

charge of luggage except during that transit, i. e., from the cab to

the train." I mean by that, during the time which is fairly and

reasonably necessary for that transit.

I make no remark on other authorities beyond this, that they

show a generous struggle on the one hand to make powerful com-

panies liable to individuals, and, on the other hand, an effort

[* 52] * for law and justice. Sometimes one succeeds, sometimes

the other, and tlie cases conflict accordingly.

I have not used a technical expression, not a word about bail-

ments, &c. I have used plain and practical language. The

appellants were under no duty to take care of the bng while

Mrs. Bunch went to look for her husband : the porter could, and

ought to, have refused to do so. Had he done so Mrs. Bunch

would have had no cause of complaint. By doing as he did he

could impose no duty on the defendants which did not otherwise

exist. Before the respondent can complain of negligence he must

make out a duty of care— he has not done so. Not that I am
sure it is a question of negligence. The sum in dispute is small,

but T believe the question is of considerable importance. If the

appellants are lialile in this ca^e, I do not know how they can

avoid it in similar cases. It is certain that the porter exceeded

his duty if he made the defendants liable, and I suppose other

porters, from good nature or the hope of a tip, will do the same

again, though expressly forbidden as this man was. Tiie result

of what took place is that the defendants are held liable for not

taking care of the bag during the time it did not suit Mrs. Bunch

to do so.

I cannot pretend to a doubt on the case. Nor can I understand

the repeated expression that the County Court Judge might find

as he did, an expression that imports he might have found other-

wise. How can that be when the actual facts are not in dispute,

nor the conclusions to be drawn from them? I hold that the

judgment is wrong and should be reversed.
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Lord Herschell :

—

My Lords, no appeal lies in this case from any conclusion of

fact arrived at by the County Court Judge. It is only if he has

erred in law that his judgment can be questioned. The single

point, therefore, which has to be determined is, as it seems to me,

whether there was any evidence to warrant the conclusion that

the plaintiff's luggnge was lost owing to a breach of oljligation on

the part of the defendants. It is not necessary for me to state

the facts. They have been fully brought before tlie House by

those of your Lordships who have preceded me. I will

only * say that I do not think that the question put to the [* .IS]

porter by Mrs. Bunch, or the answer given by him, really

affects the case. If the company were under an obligation towards

the plaintiff in respect of the bag, I cannot think that this question

and answer diminished or destroyed it. If they were not under

any such obligation, I do not think it was imposed upon them by

the statement of the porter.

I concur entirely in the opinions which hive l»een expressed by

the noble and learned Lord upon the woolsack and the noble and

learned Lord on my right (Lord Watson), and think it necessary

to fvld but little.

Altliough there was a difference of opinion amongst the Judges

in the Court below, and your Lordships do not all take the same

view, I think the difference is confined within somewhat narrow

limits. I believe that all the Judges who have dealt with the

case and all your Lordships are agreed, that if luggage is

brought to a railway station and handed to a porter so long before

the time appointed for the starting of the train, that it cannot be

reasonably said to be entrusted to him for the purpose of its transit

with the passenger to his destination, but must be considered as

so entrusted for the purpose of being taken care of until the time

for the departure of the passenger arrives, the porter is not the

servant or ngent of tlie com])any to nndertake the custody and

care of the luggage, and the company would not be liable for its

loss. Eailway companies have provided cloak-rooms or left-luggage

offices, which are the proper receptacles for luggage Ijrought to the

station under such circumstnnces.

On the other hand, I do not understaiul my noble and learned

friend (Lord Bramweli.), wlio differs from the majority of your

Lordships, to douV)t tlirit the ptjrter who receives a passenger's
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luggage at the entrance of the station for the purpose of conve}'-

ing it to the train, doe.s so as the servant of the company, and that

they are liable as well for the luggage which the passenger intends

to take with him in the carriage as that destined for the van, in

case it is lost during its transit to either carriage or van owing to

the porter's negligence. And I understand him further to enter-

tain the view that though the traveller does not proceed direct to

the train with his lug<^age, but stops for the purpose of

[* 54] * taking his ticket, the company are nevertheless liable

during the time po occupied.

Now, I do not think it can be laid down that procuring a ticket

is the ou]y act incidental to the journey for which the passenger

may pause on his way to the train without the company being

free from liability in case the luggage is lost in the mean time

;

would not the case be the same if he waited to meet a person who
had promised to take his ticket for him, provided always he has

not come unreasonably early, and does not wait an unreasonable

time ? Does, then, the fact that the train by which the passenger

is to depart is not at the platform when he arrives at the station

make any difterence ? It may, no doubt, be an element in deter-

mining whether the passenger has arrived so early that the transit

to his destination cannot properly be said to have commenced.

But I do not think it is conclusive of the point, or that the obli-

gation of the company is necessarily different from what it would

be if the train were alongside the platform.

It is a matter of common knowledge that the practice of different

railway companies, and indeed of the same company at different

times, varies greatly as to the length of the period prior to the

departure of the train during whicli it is drawn up at the platform.

Sometimes after being at the platform the train is shunted out of

the station, and only returns immediately before its departure.

Under these circumstances it is impossible even for a passenger

who arrives very shortly before the time fixed for the departure

of the train to know, wlien he alights at the station and entrusts

his luggage to a porter, wlietlun* the train is at the platform or not.

The question whether the luggage can fairly be said to be in the cus-

tody of the company's servant for tlie purpose of transit, or of what

I may term warehousing, will not, I tliink, be generally difficult

of solution, though as it is not possible to lay down any strict line of

demarcation, there will always be cases on the l)order where opin-
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ions may differ as to the proper conclusion to be drawn. In the

present case Mrs. Bunch arrived forty minutes before the time of

departure. She was about ten minutes waiting for her husband,

who was to take her ticket. On the other hand, it was

Christmas eve, when the trains are *notoriously crowded, [* 55]

and prudence dictates an earlier arrival than usual. We
have not to determine what would be our view of these facts. I

concur with those of my noble and learned friends who think that

the County Court Judge was warranted in point of law in arriving

at the conclusion which he did with respect to them.

I have only to add that although it is not necessary in this case

to determine what is the nature of the duty devolving upon a

railway company in respect of luggage carried, or intended to be

carried, in the same carriage with the passenger, I am disposed to

agree v/ith my noble and learned friends in preferring the view

of this duty to be derived from the cases of Ru hards v. London,

Brighton, and South Coast Railwaij Company, and Rutcher v. Lon-

don and South Western Raihuay Company, to that enunciated in

the judgment of the Court of Appeal in Berijhcim v. Great Eastern

Raihony Company.

Lord Macxaghtex :
—

My Lords, I concur in the motion which has been proposed.

Everybody who travels by railway knows that, as a general rule,

persons arriving at a station with luggage are met at the entrance

of the station by railway porters ready to receive their luggage, to

take it to the platform, and to put it into the train. Everybody too

knows that, while in ordinary course the heavier articles of lug-

gage are labelled and placed in a van under the sole control and

custody of the railway company, it is the common practice for pas-

sengers to take the lighter articles of luggage, or " hand-luo[sacre,"

as it is called, in the carriage with them. This practice is recog-

nised by railway companies, who provide suitable receptacles for

hand-luggage in passenger carriages. And it is a practice as much
for the convenience of railway companies as it is for the convenience

of passengers.

It was contended by tlie appellants that in receiving a passen-

ger's luggage, railway porters, though in the service of the company
and forbidden to accept any payment from the public, must be

taken to be acting on behalf of t]ie ])assenger, and as his

* agents, and that this relation cont iiiu;'.". ns regards van- [* 56]
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luggage until it is labeled for the journey, and as regards hand-

luggage until it is placed in the carriage in which the passenger

intends to travel. Further, it was contended that the contract

as regards van-luggage is altogether distinct and different from the

contract as regards hand-luggage ; that, in fact, there are two sep-

arate contracts, and that whatever may be the case as regards van-

luggage, railway companies come under no liability of any sort as

regards hand-luggage until it is placed in the passenger's carriage.

I cannot think this view correct. The services rendered by

railway porters in receiving passengers' luggage, in taking it to the

platform, and putting it into the train, are part of the ordinary

facilities for passenger traffic wliich the public nowadays expects

from railway companies, and whicli railway companies for the most

part hold themselves out as ready and wilHng to ah'ord. These ser-

vices are covered by the fare which the passenger pays for his

journey. They are offered in view of the contract which a person

who presents Jiimself with luggage at a railway station presumably

either has made or is al)Out to make. The contract, as the case

may be, runs from, or relates back to, the commencement of the

journey ; and the journey must, I think, be taken to comnience, as

regards passengers' luggage, at the time when the luggage is re

ceived by the company's servants for the purpose of the journey.

Thenceforward the work done in taking the luggage to the plat-

form, in putting it into the train, in conveying it to its destination,

and there delivering it, must, T think, be regarded under ordinary

circumstances as one continuous operation to be performed under

the contract. The contract is the ordinary contract of common
carriers,— a contract to carry securely. The contract, no doubt,

becomes modified as regards that part of the luggage which is put

into the passenger's carriage. At the passenger's request, or at his

instance, the company dispense with precautions which they think

necessary for the safety of the goods they have undertaken to carry,

and so the passenger relieves the company from some of the risks

which otherwise would fall upon them. But, for all that, the con-

tract is one contract, and in ordinary course, except so far

[* 57] as it may be modified by the * acts or conduct of the pas-

senger, it remains in force dtiring the continuance of the

journey from its commencement to its end. If the reasoning in

Bergheim v. Great Eastern Raihoay Coiivpany seems to lead to a

different conclusion, with all deference I am unable to concur in i!:.
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I prefer the view expressed by Willes, J., in Tallcy v. Great West-

ern Railway Company.

Your Lordships are familiar with the evidence in the case, and I

do not propose to repeat it. It is enough to say that on the 24th

of December, 1884 at 4.20 p. m. Mrs. Bunch came to I'addiugton

with a Ghidstone bag and some other luggage, uieaning to travel

with her husband by the 5 P. M. train to Bath, that on lier arrival at

the station the luggage was received by a porter in the employment

of the company, and taken by him to the platform for the pur-

pose of the journey, and that the Gladstone bag was last seen on

the platform with the same porter a few minutes afterwards.

From tliat time all trace of the bag is lost. The porter and the

bag both vanish from the scene. It was suggested by the learned

counsel for the appellants, by way of explanation, that tlie porter

was possibly one of a number of men picked up by the company for

the day to meet the pressure of Christmas traffic. But I may ob-

serve, in passing, that so far as the public was concerned, there was

apparently nothing to distinguish the casual helper, of whom little

if anything was known, from the regular and trusted servants of

tlie company.

On these bare facts standing alone it seems to me that there

would be evidence upon which the County Court Judge might

reasonably find for the plaintiff, even if the company were not

under the liability of common carriers as regards the lost bag.

But then it was contended with much earnestness that it ought

to have been inferred from the circumstances of the case and from

Mrs. Bunch's conduct that at the time of the loss the bag was not

in the custody of the company for the purpose of the journey. It

was said that Mrs. Bunch came to the station too soon, — that she

came before the train was drawn up,— that she broke the jour-

ney, if the journey is to be taken as having begun,— and left the

bag in the charge of a porter who was then not acting as the ser-

vant of the company within the scope of his authority as

such, but * acting as her agent in his individual capacity, [* 58]

and that if this was not what she meant, it was an attempt

on her part to saddle the company with a liability which they were

not bound to undertake.

It seems to me tliat there is no substance in any of tliese objec-

tions. Mrs. Bunch, no doubt, came to tlie station somewhat early.

But the one thing railway companies try to impress on the public
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is to come in good time. And considering the crowd likely to Le

attracted by cheap fares during the Christmas holidays, and the

special bustle and throng on Christmas eve, it does not seem to me
that Mrs. Bunch came so unreasonably early as to relieve the com-

pany who received the luggage from the ordinary obligations flow-

ing from that receipt. It is impossible to define within the extreme

limits on both sides the proper time for arrival. Everything must
depend upon the circumstances of the particular case. But among
those circumstances, the least important, as it seems to me, is the

time when the train is drawn up at the departure platform. That

is, as everybody knows, a very variable time. And it is a matter

over which the passenger has no control, and of which he can have

no notice before he comes to the station.

Then I think there is nothing in the conversation which took

place between Mrs. Bunch and the porter. Mrs. Bunch's question

was a very natural one. The answer she received was just what

might have been expected. Nine women out of ten parting witli

a travelling bag on wiiich they set any store w-ould ask the same

question. In ninety-nine times out of a hundred the same answer

would be returned. I do not think that this conversation altered

the relation between the parties in the least degree. It seems to

me almost absurd to treat it as a solemn negotiation by which the

lady abdicated such rights as she possessed against the Great

Western Kailway Company, and constituted this ephemeral and

evanescent porter in his individual capacity the sole custodian of

her Gladstone bag.

Nor can it, I think, be said that Mrs. Bunch broke the journey

by leaving the platform to meet her husband and get her ticket.

To take a ticket is a necessary incident of a railway journey. It is,

at least, a very common incident in railway travelling for persons

who intend to travel in company, whether they be members

[* 59] of * the same family or not, to meet by appointment in tlie

railway station from which they mean to start, and it is

certainly not unusual in such a case for tlie purcliase of tickets to

be deferred until the meeting takes place.

It may be tliat a passenger who has delivered his luggage to a

porter at the entrance of the station, though the delivery is in

proper time for the intended journey, is not entitled as of right and

mider all circumstances to consider the company responsible for the

safe keeping of his luggage before it is put into the train. A pas-
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senger knows that he is not the only person to be attended to, and

it might not he unreasonable to hold that there is an implied

agreement on his part that he will he ready to resume possession

of his luggage if the exigencies of the traffic require that it should

be handed back to him in the interval before the time comes to put

it into the train. No such question, however, arises here. The lost

bag was not left unguarded owing to the exigencies of traffic, or

neglected by the porter who took it in consequence of the pressure

of conflicting duties. But I desire to say that, for my part, I am
not satisfied that a passenger's luggage which has been received by

the company's servants, and taken to the platform, lies there at the

risk of the passenger, if he is not ready forthwith, or the moment

he has got his ticket, to step into the train.

It was said that if everybody acted as Mrs. Bunch acted in this

case, railway companies would require an army of porters, and that

it would be almost impossible for them to carry on their business.

I quite agree ; but I am not much impressed by that observation.

I apprehend that if all travellers acted precisely alike, if everybody

arrived at a station for a particular journey at precisely the same

njoment, though the time of arrival were the fittest ihat could be

imagined, there would be no little confusion, and perhaps some

consternation, among the railway officials. Whatever may be the

result of your Lordships' judgment, there is no fear that it will

have the effect of making everybody act alike. Some passengers

will still give more trouble at the stations than others, but no one

will give any more trouble for it. Things will go on just as usual.

The fidgety and the nervous will still come too soon ; the

unready and the unpunctual will still put off * their chance [* 60]

of arrival till the last moment, and the prudent may have

their calculations upset by the many accidents and hindrances that

may be met with on the way to the station. And it is just because

of the irregularity of individuals that the stream of traffic is regular

and easily managed.

In the result, therefore, I am of (»pinion that the majority of tiie

Court of Appeal were right in the view they took. The nature of

the case requires that a broad view should be taken. The contract

between the company and the passenger is not a contract in writ-

ing, defining with mathematical accuracy the precise limits of the

incidental services which the company are prepared to render, and

punishing every transgression, every attempt on the part of the

VOL. V. — 32.
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passenger tu exact more than his just measure of attention, with

the loss of that security which behjngs to a contract by common
carriers. Railway companies do their best to adapt the conduct of

tlieir business to the habits of the travelling public, who resent

nothing so much as petty and vexatious regulations ; and so the

contract becomes moulded in matters incidental to its main pur-

pose by that which is, and is known to be, the ordinary and

every-day practice of railway companies. A narrow, technical,

and jealous view of the rights of individual passengers might, per-

haps, enable railway companies to escape liability in some few

cases : I much doubt whether it would tend to their advantage

in the long run.

Order' appealed from affirmed, and ajypeal dismissed

tvith costs.

Lords' Journals, 24th February, 1888.

ENGLISH NOTES.

The duty to carry pa.ssengers' luggage free of charge and as insiirers

is recognised by the definition of ''traffic " iu the Railway and Canal

Traffic Act 1854 (17 & 18 Vict. c. 31, .sections 1 & 2). Railway companies

cannot refuse to take charge of personal luggage in order to avoid their

liability as insurers. Munster v. South Eastern Raihvai/ Co. (1858),

4 C. B. (N. S.) 676,, 27 L. J. C. P. 308. They are, however, not precluded

from making sj)ecial stipulations with regard to the carriage of luggage

by cheap excursion trains. Rumseij v. North Eastern Railway Co.

(1863), 14 C. B. (N. S.) 641, 32 L. J. C. P. 244, 8 L. T. Q>m.

Personal luggage includes everything taken by a passenger either

with reference to the immediate necessities or to the ultimate purposes

of the journey; but iwt articles of merchandise carried by him for hire

or profit. The following have been held to be outside the description

of personal luggage: Bed linen and blankets intended, not for the

use of the traveller on the journey, but for^the use of his household

wlien permanently settled, Marrow v. Great Western Railway Co.

(1871), L. R., 6 Q. B. 612, 40 L.J. Q. B. 300, 24 L. T. 618; documents,

bank notes, and title deeds, Phelps v. London and North Western

Railway Co. (1865), 19 C. B. (N. S.) 321, 34 L. J. C. P. 259, 12 L. T. 496

;

toys meant for presents, but of such a size and shape as cannot be

reasonably carried as luggage, e. g., a '' springdiorse " (an improved

rocking-horse), Hudston v. Midland Railway Co. (1869), L. R., 4 Q. B.

366, 38 L. J. Q. B. 213, 20 L. T. 526.

"Under the term 'luggage' may be comprised his clothing and
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everything required for his personal convenience, and perhaps even a

small present, had he had siu-li with him, or a huok on the journey

might also be included in tliat term." Fer Pakke, B., in Sheplicrd v.

Great Northern Eiulwcuj Co. (1852), 8 Ex. 30, 21 L. J. Ex. 28(5.

Personal luggage " would include not only articles of ap[)arel, whether

for use or ornament, — leaving tlie carrier to the protection of the

Carriers' Act, to whicli lie is undoubtedly entitled in respect of pas-

sengers' luggage, for which lie is liable as a carrier of goods, — but

also the gun-case or tlie tisliing ai)paratus of the sportsman, the easel

of the artist on a sketching tour, or the books of the student, and

other articles of an analogous character, the use of which is personal to

the traveller, and the taking of which has arisen from the fact of his

journeying." Per Cockburx, C J., \\\MacrowY. Great Western Rail-

way Co. (1871), L. R., 6 Q. J3. 612, at p. 662, 40 L. J. Q. B. 300, at

p. 304.

A railway company may, however, be fixed with liability as a common

carrier in respect of luggage other than strictl}' personal, or in respect

of more than the regulation quantity of personal luggage, by consent-

ing to or by not dissenting from the conveyance of it with the pa.s-

senger, provided they had an opportunity of acquainting themselves

with the contents thereof. Sheplienl v. Great Northern EnUicay Co.,

supra.

Tlie liability as common carriers in respect of the personal luggage of

a [)assenger commences with its acceptance for carriage. In Loretl v.

London, Chatham, and Dover Hailwai/ Co. (1876), 45 L. J. Q. B. 476,

34 L. T. 127, the company was held liable under the circumstances

narrated by Lush, J., in effect as follows: A passenger arrives at the

station just before the time wlien she expects her train to start. She

was, however, mistaken in tlie hour of the departure of the train. A
jKjrter comes up to the cab, "Am I in time for the 2.50 train?" she

asks. "There is no such train,"' he replies; "but there is one at 3.13."

"Can I get my ticket?" she inquires. "Yes, in a few minutes," is

the answer; and then wliilo she goes to take the ticket the porter takes

her luggage away to label it. The luggage w^as lost. In Agrell v.

London and North Western Rail iray Co. (Ex. Ch. 1876), 34 L. T.

134, n., the passenger was not allowed to recover damages for loss of

luggage intrusted to a porter, but without any instructions as to its

destination. The porter left it on the platform, and the passenger

labelled his own luggage. This case was referred to in I^orcll v. Lon-

don, Chatliani, and Dover Liailway Co., supra, on which Blackburx,

J., observed: "This is very different, as the luggage here was given

to the porter to label it for a ])articular journey to a j)articular

place." In Welehv. I^ondon and Nort/i Western Jlaihray Co. (1885),



500 CARKIEE.

Nos. 14, 15. — Berghsim v. G. E. Ry. Co. ; G. W. Ry. Co. v. Bunch. —Notes.

34 W. iv. ](JG, an intoiuliiig passenger, having missed Ins train, re-

quested tlie porter to take charge of his luggage until tlie next train

timed to start about an^hour afterwards. The luggage was lost, but it

was held that the company was nctt liuble. For, j^er Day, J., tlie

porter was not the agent authorized by the company to enter into anv

contract to take charge of the goods; and, per A. L. Smith, J., the

plaintiff deposited the luggage with the porter for the purpose oi

warehousing and taking care of it, and not for the purpose of transit

at all.

The liability as common carriers continues till delivery of the goods

to the passenger on arrival. If the passenger fails to take delivery

within a reasonable time after arrival, or leaves the luggage in charge

of a porter, the company ceases to be liable as insurers. Richards v.

London, Brifjhton, and South Coast Railwai/ Co. (1849), 7 C. B. 839,

18 L. J. C. P. 251; Butcher v. London and South Western Railwaij

Co. (1855), IG C. B. 13, 24 L. J. C. P. 137; Patsc.hp.%der x. Great

Western Railway Co. (1878), 3 Ex. D. 153, 38 L. T. T49; Hodghinsov

V. London and North Western Railway Co. (1886), 14 Q. B. D. 228,

32 W. Pv. 6G2; Firth V. North Eastern Railway Co. (1888), 3G AV.

K. 4G7.

When a passenger takes sole charge of his luggage tlie company is

not liable in absence of negligence. Talley v. Great Western Railway

Co. (1871), L. E.. 6 C. P. 44, 40 L. J. C. P. 9, 23 L. T. 413.

The liability is towards the passenger only. A third party whose

property is lost while being carried as a passenger's luggage cannot

maintain an action against the company. Becher v. Great Eastern

Railway Co. (1870), L. Pv-., 5 Q. B. 241, 39 L. J. Q. B. 122, 22

L. T. 299.

AMERICAN NOTES.

As to the first branch of the Rule, it is familiar and well-settled law in

this country, and no exceptions are made to it, although some construction

has arisen upon the term '"personal luggage." See notes, 8 Am. Rep. 302 ; .34

ibid. 379.

On the second brancli, where a passenger kept possession of his coat and

left it in the coach and it was stolen, the company was held not liable.

Tower v. Uticn, f^c. 11. Co., 7 Hill (New York), 17; 42 Am. Dec. 36. So as

to a coat retained by the passenger. Palace Steamboat C. v. Vanderpool, 10

R. ^lonroe (Kentucky), 302. So as to jewelry left by a woman in her satchel

in her stateroom on going to meals and stolen. The R. E. Lee, 2 Abbott

(United States), 49 ; and a watch from the passenger's coat, or from under

his pillow in a stateroom. Clark v. B'nrn:^, 118 Massachusetts, 275; 19 Am.
Rep. 4.")6. But not so of a satchel containing wearing apparel left in a locked

stateroom and stolen. Mackiin v. N. J. St. Co., 7 Abbott Practice Reports,
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X. s. (New York), ^l'!* : and of uii overcoat thus left. Gore v. XonvicJi, ^'c. T.

Co , 2 Daly (New York Superior Ct.), 254. Where a passenger on a steamer

put his trunk under his bed and fastened it to it with ropes, and it was
stolen, the carrier was held not liable. Cohen \. Frost, 2 Duer (New York
Superior Ct ), oo."). And so where an intending passenger put his trunk iu

the usual place, but witliout notice thereof or of his intention to become a

passenger. Wright v. Caldwell, 3 Michigan, 51.

But the carrier is liable for negligence, even in cases where the passenger

assumes the care. Kbideij v. Lake Shore, ^'c. M. Co., 125 IMassachusetts,

54; 28 Am. Kep. 20U (luggage in a sleeping car); Morris v. Third A oe. R.

Co., 23 Howard Practice Reports, ;ji5 (New York) ; Ain. St. Co. v. Bryan,

83 Pennsylvania State, 446 ; Pullman J*alace Car Co. v. Pollock, 60 Texas,

120; 5 Am. St. Rep. 81, and note, 34.

In McKee v. Owen, 15 INIichigan, 115, the Supreme Court were equally

divided in opinion as to the liability of the steamboat carrier, where a woman
on going to bed at night rolled up her money in her gown and laid it in tliu

upper berth, and it was stolen through a broken window. But ordinarily

money on the person is held not to be luggage or baggage for wliich the car-

rier is even responsible. Illinois Cent. H. Co. v. Handy, 63 Mississippi, 609
;

56 Am. Rep. 846; First Nat. Bk. v. Marietta, c^'c. R Co., 20 Oliio State, 259;

5 Am. Rep. 655. In Adams v. N. J. St. Co., 9 ^Miscellaneous Rep. (New York

Com. PL), 2.5, the carrier was held liable, without negligence, for loss of the pas-

senger's money, to a reasonable amount for exi)enses, retained in his stateroom.

If the passenger fails to deposit his luggage in a room designated by the

carrier, to his knowledge, the carrier will not be liable except for negligence.

Gleason v. Goodrich Trans. Co., 32 Wisconsin, 85; 14 Am. Rep. 716.

The Beryheim case is reported in 30 Moak's English Reports, 117, with

note. The Englisli cases of Talley v. (Jreal Western Ry. Co.. L. R., 6 C. P.

44, and Glorer v. London and South Western Ry. Co., L. R., 3 C^. B. 24, ai'e

considerably cited in this country,

Hutchinson says (Caniers, § 700) :
'• It may be concluded that the ordi-

nary baggage of passengers by ships and steamboats may be taken by them

into the staterooms which are assigned to them, without relieving the caiTier

from any of his responsibility for its safety, as a common carrier, in the absence

of negligence on the part of the passenger contributing to its loss, uidess for-

bidden by a regulation of tlie vessel, or otherwise specially prohibited, or un-

less it appear as a matter of fact that the passenger has taken it into his charge

animo custodiendi, to the exclusion of the carrier, the assignment to the room

being generally ' a designation of the place in which the traveller may put

his ordinary baggage,' without excluding the custody of the carrier. Rut that

if passengers by land vehicles, such as railway trains, retain in their custody

any part of their baggage, to the exclusion of the carrier's control over it, the

latter can be held liable for its lo.ss only when it lias been occasioned ])y his

negligence; and if the passenger fails to take such reasonable care of it as

would be expected of a prudent person, and it is in consequence lost, the loss

must be borne by him, and not by the carrier, as was held in the above case

of Talley v. Great Western Railway Co.," L. R.. (J C. P. 41.

See an exhaustive review bvJi)liii I). Lawson in !0 Central Law.Tournal, 111.
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Section V.— Measure of Dtmwges for Breach of Contract

No. 16. — HADLEY v. BAXENDALE.

(1854.)

Ko. 17.— HOENE V. MIDLAND RAILWAY COMPANY.
(EX. CH. 1873.)

KULE.

The amount of damages recoverable from a carrier is

such as would naturally result from the breach of the con-

tract, whether as the ordinary consequence of such a

breach, or as a consequeuce which may, under the circum-

stances, be presumed to have been in the contemplation of

both parties at the time they made the contract as the

probable result of the breach of it.

Hadley v. Baxendale.

9 Exch. 341^3.-)G (s. c. 23 L. J. Ex. 179 ; 1 Jur. N. S. 358).

[311] Carrier. — Breach of Contract. — Notice of Special Circumstances.

— Mecii^nre of Damages.

Plaintiffs, the owners of a flour mil], sent a broken iron shaft to an office

of the defendants, who were common carriers, to be conveyed by them, and

the defendants' clerk, who attended at the otfice, was told that the mill was

stopped, that the shaft must be delivered immediately, and that a special

entry, if necessary, must be made to hasten its delivery. The delivery of the

broken shaft to the consignee, to whom it liad been sent by the plaintiffs as a

pattern, by M'hich to make a new shaft, was delayed for an UTireasonable

time; in consequence of which, the plaintiffs did not receive the new shaft

for some days after the time they ought to have received it, and they were

consequently unable to work their mill from want of the new shaft, and thereby

incurred a loss of profits :
—

Held., that the information commiuiicated to the defendants as above was

not sufficient to fix them with liability for the loss of profits claimed as

special damages in an action against the defendants as common carriers.

Action for breach of contract l)y a carrier, claiming special dam-

age for delay in delivery.

Plea, payment into Conrt of £25.

[344] At the trial before Crompton, J., at the last Gloucester

Assizes, it appeared that the plaintiffs carried on an exten-
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sive business as miliars at Gloucester ; and that, on the 11th of

May, their mill was stopped by a 1)reakage of the crank shaft by

which the mill was worked. The steam-engine was manufactured

by Messrs. Joyce & Co., the engineers, at Greenwich, and it became

necessary to send the shaft as a pattern for a new one to tireen-

wich. The fracture was discovered on the 12th, and on the 13th

the plaintiff's sent one of their servants to tlie office of the defend-

ants, who are the well-known carriers trading under tlie name of

Pickford & Co., for the purpose of having the shaft carried to

Greenwich. The plaintiffs' servant told the clerk that the mill

was stopped, and that the shaft must be sent immediately ; and in

answer to the inquiry wlien the sliaft would be taken, the answer

was, that if it was sent up by twelve o'clock any day, it would be

delivered at Greenwich on the following day. On the following

day the shaft was taken to the defendants, before noon, for the

purpose of being conveyed to Greenwich, and the sum of £2 4s'.

was paid for its carriage for the whole distance ; at the same time

the defendants' clerk was told that a special entry, if required,

should be made to hasten its delivery. The delivery of the shaft

pt Greenwich was delayed,by some neglect ; and the consequence

was, that the plaintiffs did not receive the new shaft for several

days after they would otherwise have done, and the working of

tlieir mill was thereby delayed, and they thereby lost the profits

they would otherwise have received.

On tlie part of the defendants, it was objected that these dam-

ages were too remote, and that the defendants were not

liable with respect to them. The learned Judge * left the [* 345]

case generally to the jury, who found a verdict with £25

damages beyond the amount paid into Court.

Whateley, in last Michaelmas Term, obtained a rule ni^i for a new

trial, on the ground of misdirection.

The rule having been argued, the Court took time for considera-

tion.

The judgment of the Court was now delivered by ['^'^''"']

Aldehson, B. AVe think that there ought to be a new

trial in this case ; but, in so doing, we deem it to l)e expedi-

ent * and necessary to state exyAicitly the rule which the [* 354]

Judge, at the next trial, ouglit, in our opinion, to direct the

jury to be governed by when they estimate the damages.

It is, indeed, of the last im])ortanf^e tliat we should do this; for,
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if the jury are left without auy clefluite rule to guide them, it will,

in such cases as these, manifestly lead to the greatest injustice.

The Courts have done this on several occasions ;
and in Blake

V. Midland Hallway Covipann, 18 Q. B. 93 ; 21 L. J. Q. P>. 237, the

Court granted a new trial on this very ground, that tlie rule had

not been definitely laid down to the jury by the learned Judge at

Nisi Prius.

" There are certain established rules," this Court says, in Alder

v. KeigUeij, 15 M. & W. 117 ; 15 L. J. Ex. 100 ;
" according to which

the jury ought to find." And the Court, in that case, adds :
" And

here there is a clear rule, that the amount which would have been

received if the contract had been kept, is the measure of damages

if the contract is broken."

Now we think the proper rule in such a case as tlie present is

this : "Where two parties have made a contract wliich one of them

has broken, the damages which the other party ought to receive in

respect of such breach of contract should be such as may fairly and

reasonably be considered either arising naturally, i. c, according to

the usual course of things, from such breach of contract itself, or

such as may reasonably be supposed to have been in the contem-

plation of both parties, at the time they made the contract, as the

])robable result of the breach of it. Now, if the special circum-

stances under which the contract was actually made were com-

municated by the plaintiffs to the defendants, and thus known to

both parties, the damages resulting from the breach of such a con-

tract, which they would reasonably contemplate, would be the

amount of injury wdiicli would ordinarily f(3llow from a

[* 355] * breach of contract under tliese special circumstances so

known and communicated. But, on the other hand, if

these special circumstances were wholly unknown to the party

breaking the contract, he, at the most, could only l^e supposed to

liave had in his contemplation tlie amount of injury which would

arise generally, and in the great multitude of cases not affected by

any special circumstances, from such a breach of contract. For,

had the special circumstances been known, the parties might have

specially provided for the breach of contract by special terms as to

the damages in that case ; and of this advantage it would be very

unjust to deprive them. Xow the altove principles are those by

which we think the jury ought to be guided in estimating the

damages arising out of any breach of contract. It is said, that
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other cases, such as breaches of contract in the non-payment of

money, or in the not making a good title to land, are to be treated

as exceptions from this, and as governed by a conventional rule.

But as, in such cases, both parties must be suppo.sed to be cogni-

sant of that well-known rule, these cases may, we think, be more

properly classed under the rule above enunciated as to cases under

known special circumstances, because there both parties may rea-

sonably be presumed to contemplate the estimation of the amount

of damages according to the conventional rule. Now, in the

l)resent case if we are to apply the principles above laid down, we
find that the only circumstances here communicated by the plain-

tiffs to the defendants at the time the contract was made, were,

that the article to be carried was the broken shaft of a mill, and

that the plaintiff's were the millers of that mill. But how do these

circumstances show reasonably that the profits of the mill must be

stopped by an unreasonable delay in the delivery of the broken

shaft by the carrier to the third person ? Suppose the plaintiffs

had another shaft in their possession put up or putting up

at the time, and that they only wished to * send back the [* 356]

broken shaft to the engineer who made it , it is clear that

this would be quite consistent with the above circumstances, and

yet the unreasonable delay in the delivery would liave no effect

upon the intermediate profits of the mill. Oi-, again, suppose that

at the time of the delivery to the carrier, the machinery of the mill

had been in other respects defective, then, also, the same results

would follow. Here it is true that the shaft w^as actually sent

back to serve as a model for a new^ one, and that the want of a new
one was the only cause of the stoppage of the mill, and that the

less of profits really arose from not sending down the new shaft in

]n-oper time, and that this arose from tlie delay in delivering the

In'oken one to serve as a model. But it is obvious that, in the

great multitude of cases of millers sending off broken shafts to

tliird persons by a carrier under ordinary circumstances, such con-

sequences would not, in all probability, have occurred ; and these

special circumstances were here never communicated by the plain-

tiffs to the defendants. It follows, therefore, that the loss of profits

here cannot reasonably be considered such a consequence of the

breach of contract as could have been fairly and reasonably con-

templated by both the parties when they made this contract. For

such loss would neither have flowed naturallv from the breach of
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this contract in the great niultitiule of such cases occurring under

ordinary circumstances, nor were the special circumstances, which,

perhaps, would have made it a reasonable and natural consequence

of such breach of contract, communicated to or known by the

defendants. The Judge ought, therefore, to have told the jury that,

upon the facts then before them, they ought not to take the loss of

profits into consideration at all in estimating the damages. There

must therefore be a new trial in this case. Itule absolute.

Home V. Midland Railway Company.

L. R., 8 C. P. 131-148 (,s. c. 42 L. J. C. 1'. ,59; 28 L. T. 312 ; 21 \X. \\. 481).

Carrier. — Breach of Contract. — Notice of Special Circumstances. — Measure

of Damages.

[1:^1] The plaiutift's, being shoe manufacturers at Kettering, were under

a contract to supply a quantity of military shoes to a tirm in London for

the use of the French army at 4.s\ per i)air, an unusually high price. 'Jlie shoes

were to be delivered by the ord of February, 1 871 , and the plaintiifs accordingly

sent them to the defendants' station at Kettering for carriage to London in time

to be delivered there in the usual course in the evening of that day, when they

Avould have been accepted and paid for by the consignees. Notice was given

to the station-master (which for the purposes of the case was assumed to be

notice to the company) at the time, that tlie plaintiffs were under a contract

to deliver the shoes by the ;3]-d, and that unless they were so delivered they

would be thrown on their hands ; but he was not informed that there was

anything exceptional m the character of the contract. The shoes were not

delivered in London till the 4th of February, and were consequently not ac-

cepted by the consignees, and the plaintiffs were obliged to sell them at 'Is. 9d.

a pair, which, in consequence of the cessation of the French war, was, apart

from the previously-mentioned contract, the best price that could have been

obtained for them, even if they had been delivered on the evening of the 3rd

of February, instead of the morning of the 4th.

In an action against the defendants for the delay in delivering tlie shoes,

they paid into Court a sufficient sum to cover any ordinary loss occasioned

thereby, but the plaintiifs further claimed the sum of £267 3s. dd., the differ-

ence between the price at which they had contracted to sell the shoes and the

price which they ultimately fetched.

Held (per Kelly, C. B., Blackburn, J., IMelloi:, -L, ^lAPtXix, B., and

Cleasby, B. : Lush, J., and Pigott, B., dissenting), tliat the plaintiffs were

not entitled to recover the latter sum, the damage not being such as might

reasonably be considered as arising naturally from the defendants' breach of

contract, or such as might be reasonably supposed to liave been in the con-

templation of both parties at the time when they made the contract.

Per Kelly, C. B., Blackburn, J., and Mellor, J., and Cleasby, P)., the

notice given to the defendants was not such that they could reasonably be
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supposed to have had in their contemplation, at the time of entering into tlie

contract for the carriage of tlie shoes, damages of such an exceptional nature

as those claimed.

Per Martin, B., and, senible, per Blackbuux, J., and Lusii, J., a mere

notice as sucli could not have the effect of rendering tlie defendants liable to

more than ordinary damages ; but it must in order to do so be given under

such circumstances as to make it a term of the contract that the defendants

will be liable for such damages if the contract be broken.

Per Lush, J., and Pigott, B., the notice given to the defendants was suf-

ficient to put them upon inquiry as to the nature of the contract which the

plaintiffs were under, and if they chose to accept the goods for carriage with-

out further inquiry, they took the risk of what the contract might turn out to

be, and were liable to the plaintiffs for the loss actually occasioned.

Error from the judgraent of the Court of Common Pleas upon
the foUowing special case (L. K., 7 C. P. 583).

1. The plaintiffs are wholesale boot and shoe manufac-

turers at Kettering, in Northamptonshire. [583]

2. In January and February, 1871, the plaintiffs were

under a contract with Messrs. Hickson & Sons, of West Smithfield, to

supply them with 20,000 pairs of military shoes, at 4.s\ per pair. The
last day for delivery was the 3rd of February, 1871 ; and all that

were not so delivered would be thrown on the plaintiffs' hands.

3. The plaintiffs from time to time during the month of January

delivered to Hickson & Sons, under their contract, shoes amount-

ing in the aggregate to many thousands of pairs ; and these were

accepted by Hickson & Sons ; but 4595 pairs which were
* delivered by the plaintiffs to the defendants at Ketter- [* 584]

ing, consigned to Hickson & Sons in London, and were not

tendered by the defendants to Hickson & Sons till the 4th of

February, were rejected by Hickson & Sons, and thrown on the

plaintiffs' hands, and were sold by them at a loss.

4. This action was brought to recover damages from tlie defend-

ants for the loss so sustained by the plaintiffs. The defendants

paid X20 into Court.

5. The 4595 pairs of shoes (hereinafter called " the goods ") were

delivered to the defendants at Kettering, consigned to Hickson &
Sons, in time to have been delivered in London to the consignees

in the evening of February the 3rd, when they would have been

accented by the consignees ; but they were not tendered by the

defendants to the consignees till the morning of the 4th, when the

consignees refused them.
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6. Notice was given by the plaintiffs to the defendants' station-

master at Kettering, at the time wlien the goods were delivered to

him, that the plaintiifs were under a contract to deliver by the

evening of the 3rd of February ; and it was to be taken, for the

purposes of this case, that notice was at the same time given by

the plaintiffs to the defendants, through their station-master, tha.t

the goods would be thrown upon the plaintiffs' hands if they were

not so delivered by the said 3rd of February.

7. The goods, if received on the 3rd of February, would have

been paid for by the consignees at the rate of 4s. a pair.

8. After the refusal of the consignees to accept the goods, the

plaintiffs used their utmost endeavours to sell them at a good price,

but could only get 2s. 9d. per pair for them, at which price they

sold them.

9. The goods were in fact required by Hickson & Sons for a con-

tract with a French house for supply to the French army ; but,

except as aforesaid, no notice of this fact, nor any information as to

the extent or probable extent of damage in case of a breach of con-

tract by the plaintiffs, was given to the defendants.

10. In consequence of the cessation of the war between France

and Prussia, Hickson & Sons, except for the circumstance that they

had the contract in question with the French house, could not

have sold the goods at any better price than that actually

[* 585] * obtained, if they had received them on the evening of

the 3rd of February instead of the morning of the 4th.

11. The plaintiffs claim to recover from the defendants as dam-

ages in this action the difference between 4s. per pair, the contract

price, and 2.s\ 9r7., the price of actual sale. The defendants dispute

that this is the proper measure of damages, and say that the plain-

tiffs are not entitled to recover damages in this action in respect of

the loss sustained by reason of the goods having been sold at 2s. 9d.

per pair instead of at the contract price of 4.s. per pair.

12. It was agreed that the Court should be at liberty to draw

any inference or to find any facts which, in the opinion of the Court,

a jury ought to have drawn or found.

If the plaintiffs were entitled to the difference between the

contract price and the price of actual sale, the damages were

£267 oft. 9d. above the amount paid into Court. If they were not

entitled to damages in respect of the price of actual sale, the X20

paid into Court was sufficient to cover the incidental expenses of
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sale and delivery to the ultimate purchaser, of attempts at re-sale,

and any ordinary or general damages to which they were entitled.

But, if the Court laid down any principle for assessing damages

under which the plaintiffs might conceive that they were entitled

to more than <£20, then the damages were to be referred.

* Field, Q. C. (Lumley Smith with him), for the plain- [* 132]

tiffs. Prima facie the measure of damages is the amount

of damage actually sustained. This rule is sul)ject to the limita-

tion that if the damages are exceptional, and such as the parties

cannot be reasonably supposed to have contemplated when they

entered into the contract, they cannot be recovered. In the present

case the defendants must be taken to have contemplated the possi-

bility of these damages occurring. Notice was given to their ser-

vant that the plaintiffs had a contract, and also that it was a

profitable one, or else the shoes would be likely to be thrown on

their hands. Tliis was sufficient to put the person receiving the

goods on inquiry as to what the nature of the contract was ; and

no such inquiry having been made, the defendants must be looked

upon as having taken the risk of what it might turn out to be, and

cannot now say that they did not contemplate the damages. In

France v. Gauclet, L. E., 6 Q. B. 199 ; 40 L. J. Q. B. 121, in a case

of trover, it was held that the plaintiff" could recover the amount

of the price at whicli he liad resold the champagne, which was

converted.

[Mellor, .1. That case was peculiar. Champagne of a similar

quality was said not to be procurable in the market. There was,

therefore, no other test of the value of the goods.]

The value of the goods is the value that they have to the indi-

vidual, and that is what he is entitled to recover. Wilson v. The

Lancnsliire and Yorkshire Ry. Co., 9 C. B. (N. S.) 632 ; 30 L. J. C. V.

232. The case falls within the principles laid down in Riley v.

Home, 5 Bing. 217, at p. 222. If the carrier does not choose to in-

quire as to the value of the goods, he takes the chance of what they

may turn out to be. So here the goods had a certain value to the

plaintiff by reason of the contract he had; the defendants are told

that there is such a contract, and they do not choose to inquire

what it is.

[Blackburn, J. It is clear the plaintiff gave notice that it was

important that the goods should be delivered on the 3rd, l>ut he

gave no notice of the extraordinary nature of the contract. There is
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a substantial consideration involved ; if the carrier has noiice of an

extraordinary risk he may perhaps charge a higher rate of carriage

to cover it. The real meaning of the limitation as to damages

is that the defendant shall not b3 bound to pay more
[•' 133] * than he received a reasonable consideration for under-

taking the risk of at the time of making the contract.]

Surely it cannot be necessary for a man to go with his contract

in his hand, or to say, " I have contracted at such a price." It is

sufficient if notice is given that the case is of an excepti*iiial nature.

Substantially, this notice amounted to an intin\ation that an im-

portant contract, of a highly beneficial character, was at stake.

[Martin, B. Must not there be what amounts to a contract to

le responsible for the exceptional damages ?]

In the case of Hadley v. Baxendale, 9 Ex. 341 ; 23 L. J. Ex. 179,

p. 5!)2, ante, it is stated that, "if the special circumstances under

whirh tlie contract was actually made were communicated by the

plaintiff to the defendants, and thus known to both parties, the

d.inngis resulting from such breach of contract, which they would

reas<jnably contemplate, would be the amount of injury wliich

would ordinarily follow from a breach of contract under these

special circumstances so known and communicated." It is not

put as depending on a contract.

[Blackburn, J. In Hadley v. Baxendale, there was really no

affirmative decision that a mere notice as such would be suffi-

cient, because it was held that there was not a sufficient notice

in that case. I know of no affirmative decision based on the

dictum so thrown out in Hadley v. Baxendale.']

Tlie notice here given may be treated as evidence of a con-

tract. [He also cited Gee v. Laii'-ashire aoid Yorksliire liy. Co.,

6 H. & N. 211; 30 L. J. E.x. 11.]

H. James, Q. C. (Sturge with him). Tlie inference to be drawn

from the case is, that the market value of the goods on the day

when they were brought to the defendants' station was the same

as when they were ultimately sold. There is nothing to show any

diminution in value during that period. Admitting that the con-

tract of the company was a contract to carry and deliver by the

3r(l of February and was broken, the (|uestion is, what are the

damafjes? The damages are tliose for which the defendants have

contracted to be responsible ; and prima facie the contract is

to be responsil)le for any diminution in the ordinary market
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value of the g'oods between the day on which they ought to

liave been delivered and the day mi wliich they actually

were * delivered, and no such diminution is shown here. [*13-4]

If it be sought to impose a further liability on tlie de-

fendants, it is necessary to prove knowledge of the special facts

imparted to them under such circumstances, as that a term was

enorafted into the contract tliat tliev should be liable for the

special damage ; see per Willed, J., in Britlslh Columhia Saiv

Mills Co. v. Nettleship, L. IJ., 3 C. P. 508 ; 37 L. J. C. P. 235. Then,

was any such term engrafted into the contract here ? All the

defendants were told was, tluit there was a contract; nothing was

said as to the exceptional nature oi tliat contract, and the unna-

turally high price at which the shoes were sold arising out of the

peculiar circumstances of the case. The value of the shoes must

be considered for the purpose of estimating the damages as the

value contemplated l>y liotli parties, not that which is known to

the one only, and not communicated by him to the other. The

burden of inquiry is not thrown on the carrier in such a case ; it

is for the party who seeks to tix him with the consecp:ences of

knowledge to communicate the circumstances to him. If mere

notice is not sufficient as such, then there is no evidence here of a

contract to be liable for the special damage. The mere receipt of

the goods by the carrier after such a notice as was given here does

not amount to such a contract. The company, as common carriers,

are bound to carry the goods. Assume, for the purpose of argu-

ment, that the carrier would not be bound to carry if the consignor

insisted on his undertaking an exceptional liability, or might be

entitled to insist on an increased rate in consideration of his con-

tracting to bear such liability ; still in order to raise an inference

that the carrier has contracted to bear such liability the consignor

must have acquainted him with the nature of it.

[Lush, J. If your argument be correct the doctrine suggested

in Hadleij v. Baxciulale, as to the effect of notice, is wrcjng.

Martin, B. If a contracting party on receiving notice of the

extraordinary liability sougiit to be cast on him refused to under-

take it, clearly he would not be lial)le. Does not this show thr'

the right to exceptional damages depends on contract and not on

mere notice ?]

Assuming that notice might be sufficient, then tlie notice hero

was insufficient to bring the case within the doctrine in Hadley
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* 135] * V. Baxendalc. [He also cited Corij v. Thames Iron-

ivorks Co., L. R., 3 Q. B. 181 ; 37 L. J. Q. B. 68 ; Smeed

V. Ford, 1 E. & E. 602 ; 28 L. J. Q. B. 178 ; areat Western Ry. Co. v.

Redmayne, L. R., 1 C. P. 329 ; 35 L. J. C. P. 123.]

Field, Q. C, in reply, cited Peninsidar, <h"- Co. v. Sliand, 3 Moo.

P. C. (N. S.) at p. 293 ; Great Northern By. Co. v. Bchrcns, 7 H. & N.

950 ; 31 L. J. Ex. 299.

Kelly, C. B. I am of opinion that the judgment of the Court

below must be affirmed. The rules by which this case must be

determined are the creatures of authority, and we have not so

much to consider in determining it what might be just or unjust,

reasonable or unreasonable, under the circumstances of the case, in

the absence of previous decisions, as to consider the cases that have

been decided on the subject and deduce from them the general

principles that must govern our judgment. It must, in the first

place, be noticed that this is the case of a railway company,

though it does not seem to have oc3urred to the Court below, or to

the counsel in arguing the case there, that there was any material

difference between the case of a railway company and that of any

ordinary person who had contracted for the delivery of goods. It

therefore becomes incumbent upon us to consider wliat is the

nature of the ordinary contract between the consignor of goods

and the carrier, and what is the obligation imposed upon a railway

company in respect of the carriage of goods of an ordinary character

such as those in the present case.

It is necessary, however, in the first place, to deal with certain

facts that were made the subject of discussion during the argu-

ment. Questions were raised with respect to the market price of

the shoes at the time of the making the contract for the sale

of them, at the time of their delivery to the company, and at the

time when they ought to have been delivered to the consignees.

I see, however, nothing whatever stated in this case to show that

the market price of the shoes at any time which it will be material

for us to consider was more than the sum for which they ulti-

mately sold, vi/.., '2s. ^d. a pair. We are not even told when the

contract for the supply of the shoes was entered into, it is only

stated in the case that the plaintiffs were in January and

[*136] February, * 1871, under contract to deliver a quantity of

shoes. Then, with regard to the other periods referred to,

there are no materials whatever laid before us from which we can
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gather what the market price was other than the fact that on the

day vv'hen they were disposed of they sohl for 2s. 9^/. a pair. It

se.niis to me, therefore, that we must assume that the only market

price put before us, viz., 26-. 9d. a pair, was the market price at the

other periods in question. That being so, the plaintilfs deliver the

shoes to the defendants to be conveyed by them to London, and

there delivered on the 3rd of February, and they intimate to

the defendants' servant that it is important that the shoes shonld

be delivered on the 3rd, inasmuch as they are under contract to

deliver them, and they will be thrown on their hands if not de-

livered. It is contended by the defendants that, under these

circumstances, the plaintiffs can only recover damages calculated

according to the ordinary value of the goods. A C|uestion of very

great importance has been raised in the course of the argument,

to which it is proper to refer, though, for reasons I shall pres-

ently state, I do not think it will ultimately become necessary

to decide it,— that is to say, the question what the position of

a railway company is when goods are entrusted to it for car-

riage with an intimation of the consequences of non-delivery,

such as it w^as argued on behalf of the plaintiffs existed in the

present case. The goods with which we have to deal are not

the subject of any express statutory enactment ; the case with

respect to them depends on the common law taken in connec-

tion with the Acts relating to the defendants' railway company.

Now, it is clear, in the first plnce, that a railway company is

bound, in general, to accept goods such as these, and to carry

them as directed to the place of delivery, and there deliver them.

But now suppose that an intimation is made to the railway com-

pany, such as Mr. Field contended this amounted to, not merely

that if the goods are not delivered by a certain date they will be

thrown on the consignor's hands, but in express terms stating that

they have entered into such and such a contract and will lose so

many pounds if they cannot fulfil it, what is then the position of

tlie company ? Are they the less bound to receive the goods ? I

apprehend not. If, then, they are l)ound to receive, and do

so without more, what is the effect * of the notice ? Can it [* 137]

be to impose upon them a liability to damages of any

amount, hovi^ever large, in respect of goods which they have no

option but to receive ? I cannot find any authority for the propo-

sition that the notice without more could have any such effect.

VOL. V.— .'»

i
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It does not appear to uie that the railway company has any power,

such as was suggested, to decline to receive the goods after such a

notice, unless an extraordinary rate of carriage be paid. Of course

they may enter into a contract, if they will, to pay any amount of

damages for non-performance of their contract in consideration

of an increased rate of carriage, if the consignors ha willing to

pay it ; but in the absence of any such contract expressly entered

into, there being no power on the part of the company to refuse to

accept the goods, or to compel payment of an extraordinary rate of

carriage by the consignor, it does not appear to me any contract to

be liable to more than the ordinary amount of damages can be im-

plied from mere receipt of the goods after such a notice as before

mentioned.

For these reasons, even if the notice given in the present case

could be taken as having the effect contended for by Mr. Field, I

do not think, in the absence of any expressed or implied contract

liy the company to be liable to these damages, that tliere could be

any such liability imposed upon them. But however this may be,

and even assuming that there miglit be su(di a notice as would

render the company liable to the exceptional damages claimed by

the plaintitis, I am clearly of opinion that the intimation given to

tlie company in this case does not amount to such a notice. It

certainly gave the defendants notice of what might probably be

assumed to be the case without express notice, viz., tliat the plain-

tiffs being under contract to deliver tlie shoes, would have them

thrown on their hands if not delivered in due time, but it gave the

defendants no notice of the exceptional nature of the contract and

tlie unusual loss that would result from a breach of it. That being

so, the case comes within the principle clearly to be deduced from

all the authorities (not excepting the case of Hadley v. Baxeyidale

itself, whatever view may be taken of the dictum in that case with

respect to the effect of notice), viz., that the damages for a breach

of contract must be such as may fairly and reasonably

[* 138] be *considered as arising naturally, i. e., according to the

usual course of things, from such breach of contract itself,

or such as may be reasonably supposed to have been in the con-

templation of both parties, at the time they made the contract, as

the probable result of the breach of it. The eff(3ct of the notice

here is, that the company must be taken to have contemplated

that the plaintiffs were under a contract to deliver the shoes, and
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would be liable to lose the benefit of such contract, or to an action

for bi^eacli of it, if they failed to deliver under it. The loss they

would in the usual course of things sustain or the damages they

would have to pay on such a contract would depend upon the rise

or fall of the market price. We are not told when the contract

for the sale of the shoes was made, nor what was the market price

at that time. It appears to me, therefore, that the only damage

we can consider is the difference between the market price at the

time when the goods ought to have been delivered and the market

price at the time when they were delivered. There is no evidence

before us to show that the market value of the shoes at the time

when they were delivered to the defendants or at the time when

they ought to have been delivered to the consignees, differed from

their value at the time when they were ultimately sold. So far

as appears from the case, it seems to me that it must be taken

that the market price was the same at all those periods. Under

those circumstances, in the absence of any notice to the defendants

of the exceptional nature of the contract into which the plaintiffs

had entered, I think the plaintiff's are only entitled to nominal

damages, unless, perhaps, in respect of expenses, if any, that were

incurred, which would be amply covered by the amount paid into

court. It appears to me that very serious consequences might

result from making a railway company liable upon a mere notice

that the consignor is under contract to deliver, such as that in the

present case, for an indefinite amount of damages arising out of a

contract of a highly exceptional nature, entered into under very

special circumstances.

Martin, B. After feeling considerable doubt in the course of

the argument, I have at length arrived at the same conclusion as

the Lord Chief Baron. The case is, no doubt, one of some hard-

ship to the plaintiffs, for they have unquestionably lost a large

sum in consequence of the non-performance by the defend-

ants of * their contract. But u})on the best consideration [* 139]

I have been able to give to tlie case, and looking to wliat

is on the whole the best general rule to lay down in sucli cases,

I am of opinion that the plaintiffs are not entitled to recover the

extraordinary damages which they claim. It appears to me that

one mode of testing the amount of the defendants' liability would

Ite this : Suppose tlie goods, instead of merely being delayed in

delivery, had been burnt wliile in defendants' custody. Would
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the plaintiffs have been entitled to recover for them at the rate of

4:S. a pair, or only their value at the time when they were burnt ?

It strikes me that they could only recover their value when
burnt, and not their value calculated according to the price at

which they were sold some time before, wdien the market was

higher. The case of France v. Gumht, which was cited in argu-

ment, w'as between vendor and purchaser, and, it appears to me,

involved different considerations. I think tlics3 questions of

damages must necessarily be considered very much upon the

particular circumstances of each individual case. With regard

to the present case another test may be suggested. If some other

person had delivered a similar quantity of slioes to the defendants

for carriage on the same day as the plaintiffs, not being under con-

tract to deliver them, it is admitted he could only recover <£20.

How can it be, in tlie absence of an express contract to that effect,

that by reason of a mere communication to the defendants that

the goods would be thrown on the plaintiffs' hands if not delivered

in time, so widely different a liability can arise upon contracts for

which the amount of the consideration was the same, and in all

otlier respects precisely similar ? There is also anotlier consider-

ation which arises with respect to the case of a carrier, such as

this is, showing the great importance of, as far as possible, keep-

ing to a uniform rule with regard to damages in such cases. If

sucli a notice as this were to be lield sufficient to impose this

exceptional liability on carriers, they would be laid open to impo-

sition without end. There would be constant attempts to set

up against them special circumstances, of which they would be

alleged to have had notice, to enhance the damages. It seems to

me that it would be very dangerous to impose any liability

[* 140] on a carrier to damages * beyond the ordinary and natural

consequences of his breach of duty, in the absence of some-

thing equivalent to a contract on his part to be liable to such

damages.

Blackbuen, J. I am also of opinion that the judgment should

be affirmed. Various questions have arisen in the course of the

case as to which it is not necessary to come to any absolute de-

cision ; and I do not wish, sitting in a Court of Error, in any

opinion I may express upon such questions to be taken to have

given any absolute decision upon them. No doubt, p7'imd facie,

the damages which actuallv result from a breach of contract nro
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recoverable, provided that they are such as may fairly and reason-

ably be considered as arising directly and naturally, that is to say,

in the ordinary course of things, fi'om such breach of contract.

The amount of them may be unexpectedly large, but still the

defendants must pay. If a man contracts to carry a chattel and

loses it, he must pay the value, though he may discover that it

was more valuable than he had supposed. But when the damages

sought to be recovered are not those which in the ordinary course

of things would naturally arise, but are of an exceptional nature,

arising from special and peculiar circumstances, it is clear that in

the absence of any notice to the defendant of any such circum-

stances such damages cannot be recovered. It is said that there

was a notice in the present case. Here arises, with relation to the

doctrine of notice, one of those questions to which I have adverted,

and on which in wliat I may now say I do not wish to be con-

sidered as expressing a final opinion. It is clear that if the notice

be such, and given under such circumstances, as to amount to evi-

dence of an actual contract to bear the exceptional loss arising

from the breach of contract, then such contract, if found to exist,

would be binding ; but here, as it seems to me, it is quite clear

that there was no such special contract. The plaintiff's delivered

the goods to the superintendent at the railway station to be carried

by the railway in time to be delivered by the company on the 3rd

of February, and gave him notice of the fact that if they did not

arrive by that date loss would be occasioned to them. The com-

pany would l;)e bound to deliver in a reasonable time, and this

notice would amount to a notice to the company that the

* reasonable time witliin which they would then be ex- [*141]

pected to deliver, under the circumstances of the case, was

by the 3rd of February ; but I cannot see how it would alter

the ordinary contract of the company into a contract to deliver

by the 3rd of February, or to pay l-s. 'Zd. damages per pair for the

shoes. I donbt whether it would have been within the autlun-

ity of the station master to make any such contract. Then if

there was no special contract, what was the effect of the notice?

In the case of Hadhji v. Baxendalc it was intimated that, apart

from all question of a special contract with regard to amount of

damages, if there were a special notice of the circumstances the

plaintiff" might recover the exceptional damages. Tliis doctrine

has been adverted to in several subsequent decisions with more or
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less assent, but they appear to have all been cases in which it was

held that the doctrine did not I'ipply because there was no special

notice. It does not appear that there has been any case in which

it has been affirmatively held that in consequence of such a notice

the plaintiff could recover exceptional damages. The counsel for

the plaintiffs could not refer to any such case, and I know of none.

If it were necessary to decide the point, I should be much disposed

to agree with what my Brother Martin has suggested, viz., that

in order that the notice may have any effect, it must be given

under such circumstances, as that an actual contract arises on the

part of the defendant to bear the exceptional lo.ss. Before, how-

ever, deciding the point, I should have wished to take time to con-

sider ; but it is not necessary to do so, for even assuming that the

law is the contrary of that which I incline to think it to be, to my
mind it is clear that there was no such notice in the present case

as to raise the question. There was, no doubt, a full intimation

to the defendants that the time by which the goods were delivered

was of consequence, that the reasonable time which the company

had to deliver in must not be protracted beyond the ord of

February, and I think it may fairly be said that there was an

intimation to the defendants tliat the contract under which the

plahitiffs had to deliver was a profitable one ; but I cannot see,

jriving the notice its widest construction, that it amounted to a

notice that the plaintiffs would suffer such an exceptional

[* 142] loss as * they did by non-delivery of the shoes. So that

I think it is not necessary to decide whether the dictum

in Hadley v. Baxendale is well founded, though I do not wish to

disguise my present injpressions on the subject.

Melloi!, J. I am of the same opinion. The contract entered

into with the railway company by the plaintiffs was, as it appears

to me, of the ordinary character, and there was a notice given that

the goods were to be delivered by the 3rd of February, or they

would be thrown on the consignors' hands. It does not seem to

me that this notice, t>ivin"' it its utmost effect, l)rings the case

within the dictum in Hadley v. Baxendalc. It was a notice, no

doubt, that it was important that the goods should be delivered by

the 3rd of February, Init it was no notice of the exceptional cir-

cumstances of the case, and the exceptional price which was to be

given for the shoes. There was, it is true, a notice that the con-

signor was under contract to deliver the shoes, but nothing was
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told to the carrier as to the special nature of tlie contract. lender

these circumstances it appears to me all that we can look to in

estimating the damages is the market price when the shoes were

delivered to the carrier, and the time when the contract was

broken. What we are told as to that is, that in consequence of

the cessation of tlie war between France and Prussia, Hickson &
Sons, except for the circumstance tliat they had the contract in

question with the French house, could n(jt liave sold the goods at

any better price than that actually obtained if . they liad received

them on the evening of the 3rd of February instead of the morn-

ing of the 4th. Under these circumstances, it seems to me, we
must infer that the market value was the same on the 3rd as on

the 4t]i, and so no special damages are recoverable. The sum of

£20, therefore, which was paid into Court, was amply sufficient.

PiGOTT, B. I regret to be obliged to differ from the opinions

expressed by my Loud Chief Barox and my Brothers Martin,

Blackburn, and Mellor. I think the plaintiff's are entitled to .

recover the damages whicli they claiuL Tlie question which we
have to decide is, upon what principle damages are to be

assessed for * breach of a contract to carry and deliver [* 143]

entered into by a railway company with a special notice

to them of the consequences of breach of contract on their part.

I agree that if the company are to be liable for extraordinary

damages by reason of the notice given to them, it must be because

they are at liberty to decline to carry the goods at an extraordi-

nary risk, unless it be that they have a right to charge an extraor-

dinary rate of carriage in consideration of incurring such risk. The
company cannot, I should suppose, as carriers, go lieyond the

highest rate permitted by their Acts of Parliament in any case,

and probably that rate would not be an adequate remuneration to

cover the increased risk. The alternative is, that they niav de-

cline to carrv goods which are not tendered to them for carriaf^e

upon the ordinary liability of common carriers, unless the con-

signors will enter into a special coiitract in relation to such goods.

It follows, to my mind, that if they do not refuse the goods or

make any special stipulations with regard to them, but accept the

goods with notice of what the consequences will be if they are not

delivered by a certain time witliout oljjectiou, there is evidence

from which we may infer tliat they have contracted on the special

terms that they will be liable for those consequences. The whole
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case, therefore, seems to me to resolve itself into the question,

what was the contract between these parties ? The notice given

by the plaintiffs is to the effect that they are under contract to

deliver the goods on the ord of P'ebruary, and that if they do not

deliver by that time the goods will be thrown on their hands. It

seems to me this notice imports that the contract under whicli the

plaintiffs were bound to deliver was a valuable contract to them, by

performance of which they would reap profits, and by breach of

which they would sustain loss. The defendants receive the goods

under this notice, and they do break their contract, and the plain-

tiffs, as a consequence of such breach, incur loss to the extent of

Is. od. per pair upon the shoes. Such loss being actually the

result of the defendants' breach of contract, why are the plaintiffs

not to recover it? It can only be by reason of some artificial rule

established by the decisions, or some ground of public policy, that

makes the measure of the damages winch may be recovered less

than that which is actually sustained. I agree that the true rule

is that wliicfi has been laid down, viz., that the damasfes

[* 1-4-i:] nnist be * such as naturally, /. e., in the ordinary course

of things. How from the breach, or such as may reasonably

be supposed to have been in the contemplation of the parties.

Why are not the damages in this case of the latter character ? It

does not seem to me to be shown that there was anything excep-

tional in the nature of the contract entered into fur sale of the

shoes. There was nothing exceptional in the price that I can see.

The price was not greater than would have been given at the time

the contract was made to any other person than the plaintiffs. It

was the ordinary price which would have been paid at that time

by reason of the circumstance that shoes were then in great de-

mand in consefpience of the Frencli war. When the time came

for delivery the price had fallen to 2s. 9d., because the war was

about to cease and the demand was smaller. Wliat is there more

in this than that the market liad fluctuated and fallen between the

time when the contract was made and the time for delivery ? It

is said that the defendants would not contemplate so large a loss

from the notice that they received. If this notice be not sufficient

it must be necessary in such a case to communicate the exact de

tails of the contract. I cannot think this is so. If the carrier is

told that the consignor is under contract to deliver by a certain

day, or else he will lose the benefit of the contract, and accepts
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the goods without further inquiry, does he not take the risk ot"

what the loss on the contract may turn out to be ? The consignor

has put him on his guard, and if he omits to inquire further, he

has only himself to blame. I agree with my Brother Maktix,

that these cases as to damages must necessarily often stand very

much on their individual circumstances, but it seems to me that

the present case is within the doctrine laid down in Hadleij v.

Baxendale and the cases that have followed it, and that these

damages are such as may reasonably be considered as having been

within the contemplation of the parties at the time they made the

contract as the probable result of a breach of it. T therefore think

the judgment of the Court below should be reversed.

Lush, J. T also think the judgment of the Court Ijehnv should

be reversed. I agree that the lial)ility of the carrier under

* ordinary circumstances is to pay such damages as are the [* 145]

natural and ordinary consequences of the breach of his

contract, or such as may be reasonably supposed to have been in

the contemplation of the parties. I tliink that the duty of the

carrier is co-extensive with such liability. He is not at liberty to

refuse to carry on the ordinary terms, but if it is sought to impose

upon him a lialiility of an extraordinary nature arising out of pecu-

liar circumstances, then I think he is entitled to decline to carry,

unless he be paid a higher rate of carriage. Though tliere is no

decision to that effect, the conclusion seems to me plainly deducible

from the judgment in Rile// v. Rome, 5 Bing. 217, which was a con-

sidered judgment of the Court of Common Pleas, delivered by Best,

C.J. The law is thus laid down at p. 220 of the report: "As
the law makes the carrier an insurer, and as the goods he carries

may be injured or destroyed by many accidents against which no

care on the part of the carrier can protect them, he is as much
entitled to be paid a premium for his insurance of their delivery at

the place of destination as for the labour and expense of carrying

them there. Indeed, besides tlie risk that lie runs, his attention

becomes more anxious and his journey is more e\})onsiv(^ in jiro-

portion to the value of his load. If he has things of great value

contained in such small packages as to be objects of theft or em-

bezzlement, a stronger and more vigilant guard is required tlian

when he carries articles not easily removotl and wliich oficr less

temptation to dislionesty."

It appears to me plainly to follow from this ex])osiLion of the law
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that if it is sought to fix a carrier witli any extraordinary liability he

may decline to carry unless a higher rate of remuneration he paid to

him. It seems to have been accepted as the law from the case of Had-

ley V. Baxendale downwards, that where notice is given to the carrier

of the special circumstances, and he consents nevertheless to carry

the goods without objection, he may be liable for the extraordinary

damages arising out of such circumstances. I agree, however, with

the suggestion that the notice in such cases can have no effect

except so far as it leads to the inference that a term has been

imported into the contract making the defendant liable for the

extraordinary damages. As WiLLES, J., says in British Columhia

Saw Mills Co. v.Nctthsliip, L. R., 3 C. P. 499, at p. 509, " the

[* 146] * knowledge must be brought home to the party sought

to be charged under sucli circumstances tliat he must

know that the person he contracts with reasonably believes that he

accepts the contract with the special condition attached to it." I

think if the person delivering the shoes had said to the station-

master that he was under contract to deliver the shoes by the 3rd

of February, and would gain so much if he performed liis contract

and lose so much if he did not, and the station-master had without

objection consented to receive the shoes, the company would have

been liable. No question is now raised as to the authority of the

station-master, and it must therefore be taken that for this purpose

he represents the cornjiany. 1 have no doubt tliat what did pass

on the delivery of the goods was equivalent to a distinct acceptance

of the shoes by the company to be carried on the terms that the

company were to be liable for the consequent loss to the plaintiffs

if the shoes were not delivered.

To my mind the statement made to the station-master must have

conveyed to his mind the impression that the plaintiffs were under

a profitable contract to deliver the shoes by the 3rd of February and

would lose the benefit of such contract if the shoes were not so de-

livered. It was not specified how much the plaintiffs would lose,

but T do not think that was necessary. The rule seems to apply

which was laid down by Best, C. J., in Riley v. Home, to the effect

that if the carrier choose to make no inquiry as to the nature of

the goods he is responsible to the full value in case of loss, and can-

not afterwards complain that he was not informed of such value.

It seems to me by analogy that tlie intimation here given to the

station-master was sufficient to throw upon him the duty of inquir-
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iiig what the consequences vvoiikl he if the shoes were not delivered,

and if he did not do so, Init received the goods without objection,

the company is in the same position as if the whole details of the

contract were communicated to them.

Cleasby, B. I agree with the conclusion arrived at hy the Lord
Chief Baron and those members of the Court who concurred with

him. I offer no opinion on the question how far a notice might

be sufficient to fix the defendants with exceptional damages

considered merely as a notice, and not as amounting to

evidence of a * contract to be liable for such damages, tliough [* 147]

I do not wish to Ije understood as differing from the opin-

ion expressed by AVilles, J., in the British Columbia Saiv Mills Co.

v. Nettlcship on that point ; nor do I express any opinion on the

question how far a railway company may be placed in a different

position from any other persons in such a case as the present. The

safest course in this case appears to me to be to affirm the decision

of the Court below on the ground on which it was given, if that

ground was sufficient. 1 rest my judgment on the ground that,

even if a mere notice could be sufficient, the notice here is not of

such a nature as to affect the defendants with knowledge of the

exceptional terms of the plaintifts' contract for the supply of the

shoes. The case states that the plaintifi's were under contract for

sale of the shoes, but it does not say when such contract was

made ; but as it is stated to have been subsisting in January, it was

probably made some time before. It appears that if the shoes were

not delivered by the 3rd of February the purchasers were entitled

to refuse to accept them, so that the last day for delivering under

the contract must have been the 3rd of February ; but it does not

appear that they might not have been delivered before. So that it

comes to this : that the plaintiffs are really seeking to make the

defendants responsible iox loss which was in great measure caused

by their driving off delivery to the last day on which it could he

made under the contract. I must say I think the materials on

which they seek to do so are wholly insufficient. No intimation

was given to the defendants as to the peculiar nature of the con-

tract or the exceptional price at wiiicli the shoes were sold, so as to

give them any opportunity of contracting with reference to the pre-

cise liability which they were tn incur. The only way in which

the case can lie put on behalf of the plaintiffs is the way in which

it was put by my Brother Lush, namely, that enough was said to
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put the defendants on inquiry as to the details of the contract, and

that by not inquiring they dispensed with any further notice as to

its terms. I cannot agree in that view of the case. I shouhl hesi-

tate to regard the station-master as a person intrusted with a dis-

cretion as to making such inquiries, though 1 do not base my
judgment on that ground. I do not think enough was told

[* 148] to the station-master * to put him on iucpiiry. There was

nothing to indicate to him the probability of the contract

being of so exceptional a character, and the consequences of break-

ing it so unusually large. Judgment a^ffirmed.

ENGLISH NOTES.

The principal cases enunciate a general rule of the law of contracts,

which will be found further treated under Nos. 58 & 59 of " Contract.

"

For an unreasonable delay in the delivery of the goods the measure of

damages is, as a rule, to be based upon the market value of the goods

at the place and time at which they ought to have been delivered; if

there is no market, a reasonable profit beyond the cost price and cost of

carriage may be allowed. In Wilson v. Lancashire a.nd Yorkshire

Bailway Co. (1861), 9 C. B. (N. S.) 632, 30 L. J. C. P. 232, cited p. 509,

supra, WiLLES, J., said: "The damage in respect of the goods being

depreciated in value in consequence of their arrival at a time when they

were less in demand aiul less capable of being applied usefully by the

plaintiff is the ordinary, natural, and immediate consequence of the

delay, for which the carrier is answerable." So it was held in Collard

V. South Eastern liailiray Co. (1861), 7 H. & N. 79, 30 L. J. Ex. 393,

4 L. T. 410, that the plaintiff could recover damages for a fall in the

market price during the interval of delay. In TJie Parana (1877),

2 P. D. 118, 45 L. J. P. D. & A. 108, 36 L. T. 388, the Court allowed

compensation for the difference between the market price when the

goods ought to have been and when thej' were delivered.

If the carrier lias notice, brought home to him, of the particular

purpose for which goods are sent, he will, in the absence of an express

agreement, be liable for the loss incurred by reason of the failure of the

purpose from delay. For instance, where perishable goods sent for a

particular market miss it, Bates v. Cameron & Go. (1855) Court of

Session, 2nd series, Vol, 18, p. 188; and see FinJa/j v. N. B. Ri/. Co.

(1870), Court of Session Cases, 3rd series, Vol. 8, p. 959, per LoRn
President, at p. 970 ; or if the goods sent for a show or exhibition

arrive too lute for it. Jameson v. Midland. Baiheay Co. (1884), 50 L.

T. 426; Simpson v, London, and. NortJi.- Western liadwat/ Co. (1876),

1 Q, B. D. 274, 45 L. J. Q. B. 182, 33 L. T. 805.
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In Woodgerx. Great JVesteni Iia!/ira// Co. (18G7), L. II., 2 C. P. 318,

36 L. J. C. P. 177, 15 L. T. 579, a coinmercial traveller claimed to re-

cover hotel expenses incurred on account of delay in tlie delivery of his

parcels. But the contents and jiurposes of the parcels had not been

brought to the knowledge of the conipan^-, and on this ground his claim

failed. In Redmayne v. Great Western RaUwaij Co. (1866), L. K.,

1 C. P. 329, 35 L. J. C. P. 123, goods consigned from Manchester to a

commercial traveller at Cardiff were delayed in delivery, with the

result that the traveller left Cardiff without having an opportunity

of showing them. The expected profits were not allowed to be

recovered.

Where goods are lost or rendered valueless, the owner is entitled to

recover their value, such value being, in the case of merchandise, the

market value of the goods at the place to whicli they were consigned

and at the time they ought to have reached their destination. Rice v.

Baxendale (1861), 7 H. .^- N. 96, 30 L. J. Ex. 371; Brandt v. Bowlhij

(1831), 2 B. & Ad. 932.

In case of injury to a passenger, the jury in assessing damages may
take into consideration, in addition to the pain and suffering, the ex-

penses for medical and other necessary attendance, and the loss of

business. Phillipsx. London and South Western RaJlioat/ Co. (1879),

5 C. P. ]). 280, 49 L. J. C. P. 233, 42 L. T. 6. The company is not en-

titled to have the amount of damages reduced by the sum which the

passenger has recovered in an assurance policy against accidents.

Bradhurn v. Great Western Railway Co. (1875), L. K., 10 Ex. 1, 44

L. J. Ex. 9, 31 L. T. 464.

AMERICAN NOTES.

The case of Hadley v. Baxendale is universally cited and followed in this

country in the repoi'ts and text-books. It is reported in 1 Moak's English

Cases, 369; 3 ibid. 390. See ante, Nos. 10 and 11, and notes, p. 428, as to

damages in cases of contracts to carry passengers.

That contingent profits from possible sales or employment of goods cannot

enter into the recovery, although the carrier was informed at the time of sliip-

ment that the object of the agreement was to make such sales is held in Harvey

V. Conn. §'c. R. Co., 124 Massachusetts, 421; 26 Am. Rep. 673 ; and to this

effect, Ward's, c^c. Co. v. Elkins, 34 Michigan, 439 ; 22 Am. Rep. 544 ; Ward
V. N. Y. Cent. R. Co., 47 New York, 29 ; 7 Am. Rep. 405 ; Brock v. Gale, 14

Florida, 523 ; 14 Am. Rep. 356 (loss of tools of a dentist passenger) ; Mather

v. Am. Ex. Co., 138 Massachusetts, 55; 52 Am. Rep. 258 (loss of arcliitect's

plans entailing delay).

But in Demlng v. Grand T. Ry. Co., 48 New Hampshire, 455; 2 Am. Rep.

267, where the carrier was informed that tlu; goods could be sold if forwarded

at once, and he delayed, lie was lield for depreciation and loss of chance to
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sell. And similarly as to loss of use of machinery during its detention.

Priestly v. North. ImL, S^r. R. Co., 26 Illinois, 20.5; 79 Am. Dec. 309. In

the last case it was held that under proper notice, averments, and proof spe-

cial damages even beyond this might be recovered. Of this lledfield says

(Carriers, § 32): " The difference between the last case and some of the pre-

ceding " English, " in regard to the rule of damages, seems to be one of policy

between the views of the English and American Courts, in the one case, to

enable the owner to realize speculative damages, and in the other to deny all

but what is the most obvious actual damages."

Mr. Hutchinson favours the view that the measure of damages may be en-

hanced so as to cover contingent profits where the carrier agrees to transport

within a given time or for a stated purpose. (Carriers, § 772.) Citing Vicls-

burg, §'c. R. Co. v. Raysdale, 40 Mississi2)pi, 458, where the Court did " not

deny the proixisition that when the carrier is notified of the expected profits

and contracts in view of them, so that they enter into the contract, he may
be liable." But the Court in that case held that they must " be so definite

and certain that they can be ascertained reasonably by calculation." Tire

editor of Am. & Eng, Ency. of Law (Carriers, p. 908) states that " The loss of

mere speculati\ e profits, in consequence of the delay of the carrier, or his fail-

ure to deliver the goods, is not an element of damage. The recovery is lim-

ited to compensation for loss of profits on existing contracts." Citing Ingledew

V. North. R. Co., 7 Gray (Massachusetts), 86 (loss of time) ; Penn. R. Co. v.

Titusville cVf. P. R. Co., 71 Pennsylvania St. 3.30 (increased expense of laying

plank).

As to delay of passengers, see ante, Nos. 10, 11, p. 000.

When a cai'i'ier negligentl_y allows mules to escape, the expense of search-

ing for them is recoverable. North Mo. R. Co. v. Ahem, 4 Kansas, 388; 90

Am. Dec. 183.

Ordinarily counsel fees are not recoverable. Rirhmond, ^w R. Co. v. Ben-

non, 86 Georgia, 203 ; 22 Am. St. Rep. 446.

The ordinary measure of damages is the value of the goods at the place of

delivery, in case of loss, and the depreciation in case of damages ; but in the

case of a family portrait its value to the owner is the standard. Green v. Bos-

ton. ^T. R. Co., 128 jMassachusetts, 221 ; 35 Am. Rep. 370. See Ward v. N.

Y. Cent. R. Co., 47 New York, 29; 7 Am. Rep. 405; Ayresv. Chicago, &rc. Ry.

Co., 71 Wisconsin, 372 ; 5 Am. St. Rep. 226. As to mares with foal, see

Missouri Pac. R. Co. v. Pagan, 72 Texas, 127 ; 13 Am. St. Rep. 776; 2 Law-

yers' Reports Annotated 75,
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Ko. 1. — Anonjnnous, 1 Ventr. 33. — Eule.

CERTIORARI.

No. 1.—ANONYMOUS (OR REX v. SAUNDERS OR
SANDERS).

(K. B. 1670.)

No. 2.— REX V. INHABITANTS OF SETON.

(K. B. 1797.)

RULE.

Certioeari is the proper proces.s by which summary

proceedings before magistrates may be questioned after

conviction, but where a judgment has been given on an

indictment, the record can only be removed by writ of

error.

Anonymous.

1 A'eutr. 3.3 (s c nom. Rex i. Sauxdeks or Sanders; 1 Sauud. 262 j 1 Siderf. 419;

2 Kel). .521).

Summary Conviction. — Certiorari.

A conviction was certified of one, for carrying of a gun, [33]

not being quaUtied according to the .statute, where the words

in the statute are, " Upon due examination and proof before a

justice of the peace."

The Court resolved, that that was not intended by the jury, but

by witnesses ; and no writ of error lies upon such conviction.

And an exception was taken, because it w^as before such an one,

justice of the peace, without adding "Nee non ad cliverscis fclonias

transgressiones &e. audiencV assign'." And the Court agreed so it

ought to be in returns upon certioraris to remove indictments

taken at sessions. But otherwise of convictions of this nature,

for 'tis known to the Court, that the statute gives them authority

in this case.
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No. 2.— Rez V. Inhabitants of Seton, 7 T. E. S^S, 374.

Rex. V. Inhabitants of Seton.

7 T. K. .373-374 (s. c. 4 K. R. 466).

Indictment.— Judgment.— Certiorari. — Writ of Error.

The Court quashed a certiorari, which was issued before out not servea

until after judgment upon an indictment for a misdemeanour. After judg-

ment the record can only be removed by a writ of error.

[373] The defendants, the inhabitants of the township of Seton,

were indicted for not repairing a road, and after verdict

and judgment at the Quarter Sessions, a certiorari was served to

remove the record here.

Chambre on a former day in this term moved to quash the

certioro/ri quia improvide oiianavit, observing that the party who
now wished to remove the record could only do so by writ of

error.

Law now showed cause against that rule, and insisted that all

the proceedings below were stayed by the issuing of the certiorari,

which was before verdict in this case. In 2 Ld. Eaym. 1305,

Powell, J., said, " A writ of certiorari removes any order or con-

viction, though they be made or taken after the teste of the writ,

so they be taken" before the return ;" and in that case the inqui-

sition taken after the teste, but before the return of the cer-

tiorari, was quashed by this Court for defects appearing on the

inquisition.

Lord Kenyox, C. J. Tn the case of summary proceedings,

orders and convictions before magistrates, the proceedings may be

removed by certiorari after judgment, because such proceedings

can only be removed by certiorari : but where a judgment has

been given on an indictment, the record must be removed

[* 374] by * writ of error. If any fraud or misconduct had been

imputed to the magistrates in proceeding notwithstanding

the issuing of the certiorari, that might have been a ground for

a criminal proceeding against them ; and I believe there are in-

stances in which a criminal information has been granted against

magistrates acting in Sessions. In this case if the party who

sued out the certiorari wish to object to the proceedings, he

must remove the. record by writ of error: but this writ must be

quashed.

Per Curiam.. Bide absolute.
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ENGLISH NOTES.

"Where a new offence is created and directed to be tried in an

inferior Court, established according to the course of the common law,

sue!) inferior Court tries the offence as a common-law Court; subject to

be removed by writs of error, habeas corpus, certiorari, and to all the

consequences of common-law proceedings," Per Lord Mansfield in

Hartley v. Hooker (1777), Cowp. at p. 524; Rex v. Wadley (1816), 4

M. & S. 508, 16 E. R. 524. A similar rule applies with respect to the

removal b}^ certiorari proceedings in civil cases, of which a well-known

example is afforded by tlie issue of the writ, wliere there has been an

excess of the extended jurisdiction of sheriffs and similar officers to

assess compensation under the Lands Clauses Consolidation Act 1845

(8 & 9 Vict. c. 18). Re Fenny and Soutlc Eastern Railway Co. (1857),

7 El. & Bl. 660, 26 L. J. Q. B. 225. "• If a new offence is created by

statute, and a special jurisdiction out of the course of the common law

is prescribed, it n)ust be followed." Per Lord Maxsfield in Hartley

V. Hooher {supra clt.), Phorhe's Case (1682), Sir T. Raym.433. And
this principle was recognized by the Courts of Queen's Bench and Ex-

cliequer as ap[)liea1)le to civil actions under the new County Courts

Acts, in Berlcelcy v. Elderkln (1853), 1 El. & BL 805, 22 L. J. Q. B.

281, and Moreton v. Holt (1855), 10 Ex. 707, 24 L. J. Ex. 169.

Certiorari is not of course, In re Alanscrgh (1861), 1 B. & S. 400, 80

L. J. Q. B. 296; Reg. v. Justices of Surrey (1870), L. E., 5 Q. B. 466,

39 L. J. M. C. 145; except in the case of the Crown, Rex v. Eaton

(1787), 2 T. R.89, 1 E. E. 436, or the Attorney-General in his official

capacity. In re Lord LlstoweVs Fishery (1875), 9 Ir. E. C. L. 46; and

is strictly applicable to judicial acts. Rex v. Lloyd (1783), Cald. 309.

The Court will consider the conduct of the applicant. Reg. v. South Hol-

land Drainage Conunlttee (1838), 8 Ad.& El. 429, 1 P. & D. 79.

The cases divide themselves convenient!}' into two classes: (1) Those

in which the proceedings are of record; (2) Those in wliich the pro-

ceedings are of an inf(»rmal character.

The latter part of the rule is recognized in the later case of Rex v.

Iahal>ltanU of Fennegoes (1822), 1 Barn. & Cres. 142, 2 J). & E. 202.

A similar rule prevails in civil cases. Fox v. Veal (1841 ), 8 M. & W. 126,

10 L. J. ]']x. 273; Kemp v. Halne (1844) 1 I). & L. P. C 885, 13 L. J.

Q. B. 149.

After verdict and befon^ judgment tht^ Court will, in its discretion,

refuse a certiorari and award a procedendo, Reg. v. Potter (1704), 2 Ld.

Eaym. 937 ; Rex v. Jackson (1795), 6 T. E. 145, 3 E. E. 138, althougli

it is alleged that the Judge has misconceived a point of law. Reg. v.

Christian (1842), 12 L. J. M. C. 26.

VOL. V. — 34
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The Court will not, as of course, remove an indictment, because a

difficult point of law will arise, Reg. v. Morton (1842), 1 Dowl. (IST. S.)

543; Clarl: v. Wdl'in(iton (1843), 7 Jur. 44; but has done so. Hex v.

Wartnahy (1835), 2 Ad. & El. 435. Some specific difficulty in point of

law must be shown. Itex v. Joule (183G), 5 Ad. ^S; El. 539; Refj. v.

Hodges (1845), 9 Jur. dQiy. An application is frequently made and a

writ awarded on the ground that a fair and impartial trial cannot be

had in the Court before which the prisoner stands indicted. So a writ

was awarded for removal into the Queen's Bench of the trial in the

celebrated poisoning case at Eugeley. Rex v. Palmer (185G), 5 El. &
Bl. 1024. There was a precedent for this in Reg. v. Lever (1838),

1 Willm. Woll. & Hodg. 35, and the same course was followed in Ire-

land in Reg. v. Bell (1859), 8 Cox C. C. 287. An allegation of bias

on tlie part of the Judge is not enough. Rex v. Fellowes (1837),

4 Dowl. G07, 1 H. & W. 648; Rex v. Jacobs (1839), 3 Jur. 999; but

the writ will go if the Judge is interested in the subject-matter of the

dispute. Rex v. Jones (183fi), 2 Harr. & Woll. 293; In re HojJcins

(1858), El. Bl. &E1. 100; Reg. v. Bammond, (18G3), 9 L. T. 423, 12

W. R. 208. The prosecutor is entitled to a certiorari, if a fair trial can-

not be had. Rehan v. Treror (1840). 4 Jur. 292; Reg. v. Grover (1840),

8 Dowl. 325; Garhett v. Ouselet/ (1842), 6 Jur. 193. In cases of felony,

the Court will only under exceptional circumstances order a removal by

certiorari. Reg. v. Reynolds (18G5), 12 L. T. 580, 13 W. K. 925. A
remedy in the nature of a writ of certiorari for removal of a trial into

the Central Criminal Court is provided by the Central Criminal Courts

Act 1856 (19 & 20 Yict. c. 16). It was on a writ obtained under this

Act (commonly called Palmer s Act) that Palmer was eventually tried

and convicted at the Central Criminal Court.

In civil cases the writ will not necessarily issue, by reason of nice

questions of law and fact, Solomon v, London., Chatham, and Dover

Railway Co. (18G1), 10 W. E. 59; nor that the decision in one case

will govern other cases of a similar nature. Staples v. Accidental Death

Ins. Co. (1861), 10 W. E. 59.

All material facts relative to the state of a civil action must be

brought before the Judge. Parher v. Bristol & Exeter Raihcay Co.

(1851), 6 Ex. 184, 20 L. J. Ex. 112.

In Banks v. Hollingsicorth (C. A. 1893), 1893, 1 Q. B. 442,62 L. J.

Q. B. 239, 68 L. T. 447, the Court had to consider the effect of a statu-

tory provision to the effect that proceedings before an inferior tribunal

might be removed, "in cases which shall appear ... fit to be tried"

in the Superior Court. It was held that the words must be read as ex-

tending only to cases which ought to be tried in the Superior Court, or

which were more fit to be tried there tluin before the inferior tribunal.
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The power of the Court to grant a cerflorari to remove a conviction

before a justice of the peace is discretionary. Hex v. Jlass (1793),

5 T. R. 251.

It may be stated generally that the Court will not enter into matters

of evidence, Bex v. Liston (1793), 5 T. K. 338; AnoiujmoHs (1830), 1 B.

6 Ad. 382, and will not grant a certioniri, where the magistrates had

jurisdiction, upon an allegation that they convicted wilhout evidence.

Ex 'parte Bleivitt (1867), 1-1 L. T. 598. Excess of jurisdiction may

be shown by affidavit. Re Poinij and South EaMevn Rallwaij Co.

(1857), 7 El. & Bl. 660, 26 L. J. Q. B. 225. So, too, may want of

jurisdiction. Reg. v. Fanner (C. A. 1891), 1892, 1 Q. B. 637, 61 L.

J. M. C. 55, 65 L. T. 736. So, too, may interest. Retj. v. Oommis-

sloners of Cheltenham. (1841), 1 Q. B. 467, 10 L. J. M. C. 99; Reg.

V. Aherdare Canal Co. (1850), 14 Q. B. 854, 19 L. J. Q.B. 251. The

Court also admits evidence to show fraud. Reg. v. Gllllard (1848), 17

L. eT. M. C. 153.

Interest in the subject-matter of a dispute is a sufficient ground for

granting a certiorari. Reg. v. Commissioners of Cheltenham (1841),

1 Q. B. 467, 10 L. J. M. C. 99; Reg. v. Aherdare Canal Co. (1850),

14 Q. V>. 854, 19 L. J. Q. B. 251; Reg. v. Hammond (1863), 12 W. R.

208. But a party cannot apply for a certiorari on this ground, if he

has expressly or impliedly' assented to interested magistrates adjudi-

cating upon his case. Reg. v. Coniniissioners of Cheltenham, supra;

Reg. V. Aherdare Canal Co., snpra.

in Ex parte Austin (1880), 50 L. J. j\I. C. 8, 44 L. T. 102, the Jus-

tices had convicted for an offence unknown to the law, and had returned

the conviction to the clerk of the peace. In showing cause against a

rule for a certiorari the justices returned a corrected record of the

conviction showing the' conviction to have been properly made; but

the Court refused to allow this, and the conviction was accordingly

quashed.

The Court has no jurisdiction to issue the writ to the Central Crim-

inal Court to quash a conviction there. Rf'g. v. J^oaler (1892), 67

L. T. 354.

In certain cases there is a statutory limit of time within which a

certiorar'i must be applied for. Rex v. Boughef/ (1791), 4 T. R. 281;

Rex V. Justices of Sussex (1813), 1 M. & S. 631; Rex v. Justices of

Sussex (1813) 1 M. & S. 734; Reg. v. Justices of Angleseg (1846), 1

Bail Ct. Rep. 76, 10 Jur. 816; Prim v. Smith (C. A. 1888), 20 Q. B.

D. 643, 57 L. J. Q. B. 336, 58 L. T. 606; Price v. Shaw (1888), 59

L. T. 480.
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AMERICAN NOTES.

The mode of appeal in criminal cases in this country is generally pre-

scribed by statute, and the distinction between the couunou-law offices of

certiorari and writ of error is recognized. In Lijnes v. State^ 5 Porter (Ala-

bama), 236; 30 Am. Dec. 557, it was held that where the Legislature lias

omitted to prescribe the mode of criminal appeals, the Supreme Court may
bring up such cases by the common-law writ of error. But certiorari is allowed

after writ of error to bring up the true record or correct the record. State v.

Tinrjler, 82 West Virginia, 516; 25 Am. St. Kep. 830; State x. Reid, 1 Deve-

reux & Battle Law (Xor. Carolina), 377; 28 Am. Dec. 572.

The principal cases are cited l)y IMr. Bishop (Crim. Proc. §§ 1197, 1205),

with approval, adding :
" But see Reg. v. Bethell, 6 Mod. 17." He says : " But

it is best not to attempt an enumeration of the uses of this writ. It is often

an accompaniment of a habeas corpus writ, or of a writ of error." Citing

State V. Shellon, 3 Stewart (Alabama), 343.

One may be excused from rushing ia where ^Ir. Bishop fears to tread.

No. 3. — EEX v. JUKES.

(K. B. 1800.)

RULE.

If a statute, authorising a summary conviction before

a magistrate, gives an appeal to the sessions, who are

directed to hear and finally determine the matter, this

does not take away the cerUorari, even after such an appeal

made and determined.

Rex V. Jukes.

8 T. Pv. 542-545 (s. c. 5 H. R. 445).

Certiorari. — Summnnj Conviction. — Appeal.

[542] A summary conviction for any offence created by statute, must nega^

five every exception contained in the clause creating the offence ; and a

defect in omitting to do so, is not aided by a proviso in the statute. That "no

conviction for any offence in the Act shall be set aside for want of form, or

through the mistake of any fact, circumstance, or other matter, provided the

material fact alleged were proved ;
" for this in effect requires all material facts

to be alleged; and it is a material fact tliat the defendant did not come v/ithin

any exception in the enacting clause.

If a statute, authorising a summary conviction before a magistrate, give

an appeal to the sessions, who are directed to hear and finally determine the

matter, this does not take away the certiorari, even after such an appeal made
and determined.
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This was a conviction against the defendants on the Stat. 30

Geo. Til,, c. 60, ss. 3 and 4,^ in the following form :
—

* " Be it remembered. That on, &c. R. Thursfield, of, &c.- [* 543]

came before us, &c. and informed us. That J. Jukes, &c. on,

&c. did unlawfully and fraudulently put and place for sale, and

cause to be put and placed for sale, in and upon certain cards and

papers, divers metal buttons ; to wit, 1780 dozen of metal buttons,

the said metal buttons and each of them having marked or stamped

on the underside thereof certain words, indicating the quality

thereof, to wit, on 942 dozen, part thereof, the words ' double gilt,'

and on 838 dozen, other part thereof, tke words ' treble gilt,' the

said buttons so respectively marked ' double gilt,' or any of them
not being double gilt, within the true intent and meaning of the

statute in such case made and provided; and the said buttons

so marked ' treble gilt,' or any of them not being treble gilt within

the true intent and meaning of the statute in such case made
and provided ; contrary to the form of the statute," &c.

When this case was called on —
Lord Kenyon, C. J., observed. That this conviction could not be

supported, because the information did not negative the exception

1 By s. 3, no person shall mark or any card (except the iiatteru card) or

caused to be marked, &c. in or upon any paper, &c. or expose to sale or cause to be

part of any metal button any word, &c. sold or exposed to sale, any metal buttons

indicating the quality thereof, except the having the words, "double gilt" marked,
words " gilt " or " plated," respectively

;

&c. in or upou any part thereof
;

pro-

and no person shall place or pack, or cause vided continually from the time of gilding

to 1)0 packed, &c. for sale, in or upon any thereof, gold shall remain equally spread

card (except the pattern card, or pattern upon the upper surface of the said buttons,

cards) or paper, &c. or expose to sale, or exclusive of the edges in tiie ])roportion,

cause to be sold or exposed to sale, any &c. tlierein specified. The clause also con-

metal buttons having auy word, &c. indi- tains a similar provision as to buttons hav-

cating the quality thereof, other than ing the words " treble gilt " upon them,

and except the words "gilt " or " plated" Sect. 9 provides for an appeal to the

respectively marked, &c. in or upon any quarter sessions, and empowers the ses-

part thereof, upon ])ain of forfeiting, in sions to " hear and finally iletermine " the

every such case, such buttons, together matter.

with £r> for any quantity exceeding one Sect. 11 enacts "That u» com iction.

dozen and not exceeding 12 dozen, and made u])on any offence in tins Act mon-
for any quantity exceeding 12 dozen at tioned, sliall be set aside in or by any
the rate of .£1 for every 12 dozen, to be Court for want of form, or through the

levied, &c. mi.stake of any fact, circumstance, or otiier

Sect. 4 provides, That nothing in tlie matter whatsoever, jirovided the material

Act shall extend to inflict any penalty, &c. facts alleged in such convii'tion, and upon
upon any person who shall mark or cause whicii th.e same sliall lie grounded, be

to be marked, &c. the words " double gilt" ))roved to the satisfaction of the said

in or upon any metal buttons, or ])ack or Court; any law, statute, or custom lu tlie

cause to be packed, &c. for sale in or upon contrary notwitlistanding."
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introduced in the clause enacting the offence, viz., that the buttons

had been exposed to sale in this instance upon the pattern cards.

In like manner as in convictions on the game laws, it had always

been deemed necessary to negative in the information the defend-

ants' qualifications to kill game : that the only cases where thi.s

was not necessary to be done were, where the exception was intro-

duced in a subsequent clause ; and there it must come by way of

defence on the part of the defendant.

Burton Morice, in support of the conviction, admitted that the

current of authorities tended to establish that distinction, but

referred to E. v. Theed, 1 Str. 608, where to a conviction for ob-

structing an excise-officer in coming to weigh candles, by virtue

of the Stat. 8 Ann. c. 9, s. 10 (which gives the officer

[* 544] * power to enter by day or night ; but if by niglit, then it

is required to be in the presence of a constable) it was

objected, that it did not state whether the entry were by day or

night; and non constat but that it might have been by night with-

out a constable ; and then the defendant might lawfully obstruct

him.

Lord Kenyon, C. J. That case may, upon examination, be found

to be distinguishable from those which I have before referred to

;

but, at all events, the weight of authorities, as applicable to this

case, is the other way ; and the point has been repeatedly settled

in later determinations.

B. Morice then relied on the 11th section ^ of the Act in ques-

tion : by which, it is only made necessary to set out such material

facts as constitute the offence charged ; saying, That this was a

mere formal objection, and if available at all, was matter of defence

for the defendant on the hearing ; That it would not be necessary,

in an indictment on a statute, to negative that the defendant is

within any of the provisos therein, which are matter of defence

to the charge, 2 Hawdc. c. 25, s. 113 ; and that greater form was not

necessary under the 11th section than would be necessary in an

indictment at common law.

Lord Kenyon, C. J. This is not an objection of form but of

substance; and the reason is well given by Hawkins, 2 Hawk,

c. 25, s. 113, \vhy a conviction should negative all exceptions in the

enacting clause, because the party cannot plead to such a convic-

tion, and can have no remedy against it, but from an exception to

^ Vide this section set forth in note p. 5.33, supra
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some defect appearing on the face of it ; and all the proceedings

are in a summary manner. Therefore, the conviction itself should

show that the party accused had not the defence wliich the Act

gives to him, if true. Even by the saving clause, all material facts

necessary to constitute the offence must lie stated : this then is a

material fact, That the buttons exposed to sale were not on pattern

cards. The good sense of the thing is in support of what is said

by Hawkins ; for being a summary proceeding and conclusive on

the defendant, it ought to have the greatest certainty on the face

of it.

B. Morice then objected : that the defendant having elected to

appeal to the sessions, the certiorari was in effect taken away by

the Act, because it is said that the determination of the session

should be final ; but

Lord Kenyox, C. J., said, That would be against all authority :

for the certiorari, being a beneficial writ for the subject,

could * not be taken away without express words ; and he [* 545]

thought it was much to be lamented in a variety of cases

that it was taken away at all.

Per Curiam, Conviction quashed.

ENGLISH NOTES.

A certiorari can only be taken away by express negative words. Hex
V. lieeve (1760), 1 W. Bl. 231, 2 Burr. 1040. So, too, a certiorari

always lies to remove proceedings under a penal statute, unless ex-

pressly taken away. Hex v. Justices of CasJuohuri/ (1823), 3 D. & R. 35.

But an appeal against a conviction on a penal statute never lies, unless

expressly given, S. C.

The Court is very loth to infer that the Legislature intended to take

away the right to a certiorari. Thus where a statute, which created aii

offence, gave an appeal to the Sessions, and took away the right to a

certiorari as to all proceedings, and by a subsequent statute further

powers were given to punish the offender, the Court refused to read

into the later statute the clause taking away the right to a certiorari.

Ilex V. Terret (1788), 2 T. R. 735. Again, where an earlier statute

contained a power to remove proceedings by certiorari, tlic Court re-

fused to construe the provisions of a later Act as taking away the certi-

orari under the earlier statute. Broohiaan v. Wenham (1851), 20 L.

J. Q. B. 278. The riglit may be taken away by express provision.

Reg.^r, Chantrell (1870), L. E., 10 Q. B. 587, 44 L. J. ]\r. C. 94, or by
necessary implication. Rex v.Ji/stircs of YorhsJiirc (18.34), 3 Xev. &
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]\[. 802. A statute taking away the riglit to a certloraiu does not de-

prive tlie Superior Court of the power to issue tlie writ where there is a

manifest absence of jurisdiction. Ex parte Bradlaiujh (1878), No. 4,

post (5 Q. B. D. 509, 47 L. J. Isl. C. 105, 38 L. T. G80).

As an instance of a case in wliich tlie right to a certinrnri has been

effectually taken away in civil proceedings may be cited the Employers'

Liability Act 1880 (43 & 44 Vict. c. 42). Be<j. v. Judge of City of

London Court (C. A. 1885), 14 Q. B. D. 905, 58 L. J. Q. B. 330, 50 L. f

.

537. Where, however, it appeared that upon the true construction of

a statute that it "was not intended to confer exclusive jurisdiction on

an inferior tribunal, a certiorari was allowed to issue. In re Royal

Liver Friendly Society (1887), 35 Ch. D. 332, b(5 L. J, Ch. 821, 56

L. T. 817.

Although the right to a certiorari exists, the Court will, in its dis-

cretion, refuse to allow it to issue, where the object of the Legislature

was to provide a particular tribunal for the determination of [)articular

questions. Munday v. Thames Ironworks and Shipping Co. (1882),

10 Q. B. D. 59, 52 L. J. Q. B. 119, 47 L. T. 351. The Court in that

case held that it was the object of the Legislature in passing the Em-
ployers' Liability Act 1880 (43 & 44 Vict. c. 42), to provide less costly

and more speedy remedies as between masters and servants, and refused

a certiorari to remove County Court proceedings, although it appeared

that the servant had given a defective notice under the Act.

No. 4.— Ex PARTE BRADLAUGH.

(Q. E. D. 1878.)

RULE.

A CLAUSE 111 an Act of Parliament taking away the right

of certiorari in a certain class of cases does not apply to an

objection, appearing on the face of the order of the inferior

tribunal, that they have acted outside their jurisdiction.

Ex parte Bradlaugh.

3 Q, B. D. 509-51.3 (s. c. 47 L. J. jNI. C. 105; .38 L. T. 680; 2(3 \V. R. 758).

[509] Inferior Court. — Absence of Jurisdiction. — Certiorari.

A section in an Act of Parliament taking away the certiorari, held not to

apply in the case of a total absence of jurisdiction.

An order by a magistrate for the destruction of obscene books under 20 &
21 Vict. c. 83, s. 1, is bad if it merely states that the magistrate was satisfied

that the books were obscene, but not that he was satisfied that the publication

of tlieni would be a misdemeanour, and proper to be prosecuted as such.
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In this case the applicant in person had obtained a rule nisi for

a certiorari to bring up an order of a metropolitan magistrate,

under 20 & 21 Vict. c. S3, for tlie destruction of certain books

of which the applicant claimed to be the owner, as obscene publica-

tions, on the ground that the order did not show any jurisdiction

on the face of it, because it did not state that the magistrate was
satisfied that the publication of the books would be a misdemeanour,

and proper to be prosecuted as such.

The order was in substance as follows : It recited that complaint

had been made by John Green to Mr. Flowers, one of the metro-

politan police magistrates, sitting at Bow Street, within the metro-

politan police district, that he had reason to believe that certain

obscene books were kept by Edward Truelove, at his shop. No. 256

Holborn, in the county of Middlesex, within the metropoli-

tan * police district, for the purpose of sale or of being [* 510]

otherwise published for the purposes of gain ; that the

magistrate, being satisfied that the belief of the said John Green

was well founded, and that the publication of the books was a mis-

demeanour, proper to be prosecuted as such, thereon issued his

warrant pursuant to 20 & 21 Vict. c. 83, for the seizure of the

books under that statute ; that certain books being copies of a

work called the Fruits of Philosophy, kept for the purpose of sale,

or of being otherwise published for the purpose of gain, had

been seized and brought before Sir J. T. Ingham, one of the met-

ropolitan policti magistrates, sittnig at Bow Street; tliat he had

issued a summons to the said Edward Truelove, as occupier of the

said shop, to appear and show cause why the books should not be

destroyed, and that the applicant appeared before Mr. Vaughan at

the hearing, and claimed to be the owner of the books. The order

then proceeded to state that the magistrate having examined the

said books and duly considered the premises, and being satis-

fied tliat the said books so seized were obscene, did order their

destruction.^

1 2 & 3 Vict. c. 71 (ail Act for Regn- 20 & 21 Vict. c. 8.3, s. I, provides tli.nt

luting the Police Courts ill the Metropolis), "it sliall he lawful for any metropolitan

s. 49, enacts that no information, convic- police magistrate or other stipendiary

tion, or other proceeding before or by any magistrate, or for any two justices of the

of the said magistrates, shall lie quashed peace, upon complaint made liefore him or

or set aside, or adjudged void or insutti- tliem, on oath, that tiie complainant has

cient for want of form, or be removed by reason to believe, and does l)elieve, that

certiorari into Her Majesty's Court of any obscene books, &c., are kept in any

Queen's Bench. house, shoj), iJcc., within the limits of the
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[* 511] * Besley and Tickell showed cause. The certiorari is

taken away by the Act regulating the police courts in the

metropolis, 2 & 3 Yict. c. 71, s. 49.

By 12 & 13 Vict. c. 45, s. 7, the order may be amended by the

Court on the return of the certiorari, if sufficient grounds were

in evidence before the magistrate upon which it might have been

correctly drawn up in the first instance. The defect in the order

is pure matter of form. The magistrate finds that the books were

obscene, and obviously it was meant by implication that they were

the species of obscene books that were the proper subject of a pros-

ecution for misdemeanour. Every reasonable intendment is to be

made in favour of an oixler of justices. Rex v. Clayton, 3 East, 57.

It is not unreasonal'le to construe this order as stating infer-

entially that the magistrate was satisfied of the existence of the

re(|uisites of jurisdiction. It states that the magistrate who issued

the warrant of search was satisfied that the books were obscene,

and the fit subject of a prosecution for misdemeanour, and upon

.such books being produced before the magistrate who makes the

order, he finds that they are obscene, and orders their destruction.

By reasonable intendment that must mean that he acts upon a

similar opinion to that of the first magistrate. His finding must

be coupled with the previous recital.

The applicant, who appeared in person, was not called npon to

support the rule.

jurisdiction of any such magistrate or jus- within seven days to show cause why the

tices, for the purpose of sale or distri- articles seized should not be destroyed ;

bution, &c., or being otherwise published " and if such occupier, or some otber per-

for the purposes of gain, &c., &c., and son claiming to be the owner of the said

upon such magistrate or justices being articles shall not appear within the time

also satisfied that any of such articles so aforesaid, or shall appear, and tbe magis-

kept for any of the purposes aforesaid are trate or justices sliall be satisfied that such

of such a cliaracter and description that articles, or any of tliem, are of the char-

tlie pulilication of them would be a misde- acter stated in tlie warrant, and tbat sucli

meanour, and proper to be prosecuted as or any of them have been ke))t for any of

such ;" to issue a warrant to search such the purposes aforesaid, it shall be lawful

house, shop, &c., and seize all such books, for ttie said magistrate or justices, and he

6cc., as aforesaid, found in any such house, or they are hereby required to order the ar-

shop, &c., and to carry all the articles so tides so seized, except such of tiiem as he

seized before the magistrate or justices or they may consider necessary to be pre-

issuing the warrant, or some otlier magis- served as evidence in some further proceed-

trate or justices exercising the same juris- ings, to be destroyed at the expiration of

diction. The section goes on to provide the time hereinafter allowed fur lodging

that such magistrate or justices shall tliere- an appeal, unless notice of appeal as here-

upon issue a summons calling upon tlie iuafter mentioned be given."

occupier of the house, sliop, &c., to appear
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CocKBURisr, C. J. The Act of Parliament makes the magistrate's

jiiiisdictioii dependent n[)oi) two conditions : first, tliat the publica-

tion must be obscene, and, secondly, that it must, in the magis-

trate's judgment, be such as is a misdemeanour and proper to be

prosecuted as such. It is not enough that it sliould be obscene.

If the Legislature had intended that it should be subject

to destruction * merely on the ground of its being obscene, [* 512]

there would have been no meaning in inserting the ad-

ditional provision as to its being a proper subject for prosecution

as a misdemeanour. The insertion of the provision shows that the

intention was that the enactment sliould not take effect when

the additional element of fitness for prosecution was wanting. The

order now before us is defective in that it omits an essential element

of jurisdiction, viz., the statement that the magistrate was of opin-

ion that these books were the proper subject of a })rosecution for

misdemeanour. The procedure prescribed by the section is as fol-

lows : If a complaint is made stating that the complainant believes

that an obscene publication is kept for the purposes of sale, and

the magistrate is satisfied that such publication amounts to a mis-

demeanour proper to be prosecuted, then, and then only, he is to

issue a warrant for the seizure of such publication. When the

seizure has taken place a summons is to be issued to the party who

occupies the premises where the publication has been seized, in

order that he may show cause against its destruction. When the

matter comes before the magistrate upon the summons he must

also be satisfied, on the })roduction before him of the publication,

that it is of the character described in the warrant ; that is to say,

not only that it is obscene, but also that it amounts to a misde-

meanour proper to be prosecuted. It is, therefore, essential to his

jurisdiction that he should be so satisfied. Here the magistrate who

issued the warrant is stated to have been satisfied that the books

were not only obscene, but that they also formed the proper sub-

ject of a prosecution for misdemeanour, and therefore the warrant is

correct in point of form; but when we come to the order for their

destruction, that omits to stati; that they were the proper subject of

a prosecution for misdemeanour, but finds merely tliat they were

obscene. The order, therefore, does not state the existence of mat-

ter that is essential to the jurisdiction. It was contended that the

certiorari is taken away by 2 & 3 Vict. c. 71, s. 49. I entertain

very serious doubts whether tliat ])rovision does not apply only to
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matters in respect of which jurisdiction is given by that statute,

"and not to matters in which jurisdiction is given by subsequent

statutes; but it is not necessary to deal with that point. This

is an objection founded upon an absence of jurisdiction

[* 513] * appearing on the face of the order; and I am clearly of

opinion that the section does not apply, when the applica-

tion for the certiorari is on the ground that the inferior tribunal

has exceeded the limits of its jurisdiction. It may possibly be that

when this order is brought before us on certiorari, the 7th section

of 12 & 13 Vict. c. 45, may enable us, if satisfied that the necessary

ingredients of jurisdiction existed, to cure the defect ; but it is un-

necessary to pronounce any opinion on that now. At present the

only question is whether the writ is to issue. I am of opinion, for

the reasons I have stated, that the rule should be absolute for a

certiorari.

Mellor, J. T am of the same opinion. It is well established

that the provision taking away the certiorari does not apply where

there was an absence of jurisdiction. The consequence of holding

otherwise would be that a metropolitan magistrate could make any

order he pleased without question. The Act provides that if a

magistrate is satisfied that the book is obscene and the fit subject

of a prosecution for misdemeanour, he may issue a warrant for its

seizure, but that is only preliminary to the order for its destruc-

tion ; and in order that it may be legally destroyed, the magistrate

before whom it is produced, before ordering its destruction must,

upon its production before him, form an entirely distinct and inde-

pendent judgment that it is not only obscene, but the proper sub-

ject of a prosecution for misdemeanour. lie is not to take it for

granted that sucli is the case on the strength of the judgment of

the magistrate who issued the warrant. The order omits to state

that the magistrate who made it was satisfied that the books

ordered to be destroyed were the proper subject of a prosecution,

and therefore the order on the face of it shows an absence of

jurisdiction.

Rule ahsolute.

ENGLISH NOTES.

The effect of a provision taking away a rrrf!or((rl was considered by

the Privy Council in T/u' Colon iat Bnil: v. WUlan (P. C. 1874), L. Pv.,

5 P. C. 417. The judgment was delivered by !^ir James Colvile.
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Upon a careful review of the decided cases, tlieir Lordships held that

tlie following [iriiiciples were to be deduced from the autliorities : —

-

1. Notwithstanding a clause in a statute taking away the riglit

to a certiorari, the Court will allow the writ to issue, but will not

quash the order removed, except upon the ground either of a manifest

defect of jurisdiction in tlie tribunal that made it or a manifest fraud

in the party procuring it. For this proposition they relied on lieg. v.

St. Olave (1857), 8 El. & Bl. 529.

2. An adjudication by a Judge having jurisdiction over the subject-

matter is, if no defects appear on the face of it, to be taken as conclu-

sive of the facts stated therein; and tlie Court will not on certiorari

quash the adjudication on the ground that any such fact, however essen-

tial, has been erroneously found. As supporting this conclusion, they

relied upon Reg. v. Bolton (1841), 1 Q. B. m, 10 L. J. Q. B. 95, and

Jleg. V. St. Olave, supra. They distinguislied Reg. v. Commissioner.'^ of

Cheltenham (1841), 1 Q. B. 4G7, 10 L. J. M. C. 99, and Reg. v. Recorder

of CamhriJge (1857), 8 El. & Bl. Go7, 27 L. J. Isl. C. 160, on tlie ground

that the persons adjudicating were interested in the subject-matter of

the dispute. They also pointed out that in Reg. v. Arkwrlght (1850),

14 (^). B. 710, 18 L. J. Q. B. 26, certain notices, which were a condition

precedent to the exercise of the jurisdiction, had not been given. With

the last-mentioned case may be compared Reg. v. Farmer (C. A. 1891),

1S92, 1 Q.'B. 637, 61 L. J. M. C. 55, 65 L. T. 736, in which the Court

held that a bastardy summons had not been properly served, and that

accordingly the magistrates had no jurisdiction.

3. Where the Judge of an inferior Court, having legitimatel\' com-

menced the inquiry, is met by some fact which, if established, would

oust his jurisdiction, and place the subject-matter of the inquiry beyond

it. The general rule in such a case is that stated by Coleridge, J., in de-

livering the judgment of the Exchequer Chamber in Bunhiiry \. Fuller

(1853), 9 Ex. Ill, 23 L. J. Ex. 29, 35: ''It is a general rule that no

Court of limited jurisdiction can give itself jurisdiction by a wrong

decision on a point collateral to the merits of the case upon which the

limit to its jurisdiction depends; and however its decision maybe final

on all particulars making up together that subject-matter which, if true,

is within its jurisdiction, and however necessary in many cases it may

be for it to make a preliminary inquiry whether some collateral matter

be or be not within the limits, yet upon this preliminary question its

decision must always be open to inquiry in the Supreme Court." This

principle has been acted upon in Thompson v. Ingham (1850), 14 Q. B.

710 (prohibition); Pease v. Chaytor (Vi^^?^, 3 B. & S. 620, 32 L. J. iM. C.

121, 8 L.T. 613 (trespass), and Reg. v. Stimpson (1803), 4 B. & 8, 301,

32 L. J. M. C. 208, 8 L. T. 536 {eertiorari\
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Evidence is admissible to show excess or want of jurisdiction, In

re Fenny and South Eastern Railway Co. (1857), 7 El. & Bl. 660, 26

L. J. Q. B. 225; Reg. v. Fanmr (C. A. 1891), 1892, 1 Q. B. 631, 61 L. J.

M. C. 55, 65 L. T. 736; or fraud, Reg. v. Gilllard (1848), 17 L. J. M.

C. 153.

Where proceedings are a nullity, by reason of want of jurisdiction,

the Court has refused to allow a certiorari to issue, where it was a[)-

parent that no injur^^ could happen to any one. In re Daws (1838),

8 Ad. & El. 936. In that case the coroner's clerk had held an inquest

x\\)o\\ a dead body, and had signed the in(pnsitions as coroner, but the

Court, in its discretion, refused to grant a rule. In the case where the

application is on the part of the Crown, however, a different rule ob-

tains, — the Crown having an interest in the general administration of

justice. In re CuUey (1833), 5 B. & Ad. 230 (see notes to No. 5,

post).

In certain cases wliere certiorari has been expressly taken away, the

statute makes provision for the stating of a case for the opinion of the

High Court. The effect of such a provision was considered in The

Overseers of Walsall y. London and North Western Railway Co. (H. L.

1878), 4 App. Cas. 30, 48 L. J. Q. B. m, 39 L. T. 453. The Court will

]iot go into any objections arising on the face of the order itself, unless

raised by the case, Reg. v. Inhabitants of Hai'tpury (1847), 16 L. J.

M. C. 105; — even where the order is bad on the face of it, Reg. v.

Thomas (1857), 7 El. & Bl. 399. But it is open to the party desiring

to take objections to an order of Sessions to move in open court and

state grouiuls not raised by the special case. Reg. v. Inhahitants of

Ileyop (1846), 8 Q. B. 547, 15 L, J. M. C. 70. Questions of jurisdiction

may be raised by the special case, and the oi'der quashed on that ground.

Reg. V. Dickenson (1857), 7 El. & Bl. 831, 26 L. J. M. C. 204.

No. 5.— EEX V. DAVIES.

(K. B. 1794.)

RULE.

The general words of a statute which enacts that an

indictment shall not be removed by certiorari, do not re-

strain the Crown from removing the indictment by certi-

orari ; unless it appears on the face of the Act that the

Crown should be bound by it.
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5 T. R. G2C.-G29 (s. c. 2 K. R. G83).

Certiorari. — Act of Pai-linment. — Crown.

The general words of the stat. 25 Geo. II , c. 30, s. If), that no in- [620]

dictment for keeping a disorderly house shall be removed by certiorari,

do not restrain the Crown from removing the indictment by certiorari ; there

being nothing in the Act to show that the Legislature intended tliat tlie

Crown should be bound by it.

All indictment, which was found against the defendants at the

last Assizes for the County of Surrey, for keeping a disorderly house,

was removed liere by certiorain by the prosecutor. The defend-

ants then obtained a rule, calling on the prosecutor to show cause

why the certiorari should not be set aside cima imprordde emana-

vit, on the stat. 25 Geo. 11., c. 36, s. 10, which enacts that no

indictment, which shall be preferred against any person for keep-

ing a disorderly house, etc., shall be removed by any writ of certi'

orari into any father Court, but such indictment shall lie heard,

tried, and finally determined at the same General or Quarter Ses-

sions or Assizes where such indictment shall have been pre-

ferred, etc.

Bailey now showed cause against that rule. The rule, that has

uniformly prevailed, in construing Acts of Parliament which take

away the certiorari, is this, that wherever it appears in the Act to

have been the intention of the Legislature to restrain the defend-

ant only, tlie words of the statute, though general, are confined in

their construction merely to restrain the defendant, and do not

extend to the Crown, or take away the riglit of tlie })rosecutor to

remove the indictment. In the Kin(j v. The Inhalitants of Boden-

harn, Cowp. 78, where a similar application was made on the High-

way Act (13 Geo. III., c. 78), which says, "that no indictment

shall be removed by certiorari until such indictment be traversed,

and judgment given therein," the Court said, that the words of

that statute manifestly showed, that it was not the intention' of

the Legislature to take away the certiorari prayed for at tlie

instance of the Crown, but that the Act was merely calculated to

prevent defendants bringing a ecrliornri for delay. So, here the

same intention of the Legislature to r(,'strain defendants only may
be collected from the title of th(! Ad '.vi.i'li is "For the better
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preventing thefts and robl3eries, and for regulating places

[* 627] of public entertainment, and punishing persons for * keep-

ing disorderly houses." The object of the Act then was,

the more effectual punishment of those defendants ; but, if the

right of the prosecutor to remove the indictment by certiorari

were taken away, it might be the means of protracting the punish-

ment of those persons ; because, if the prosecutor remove the

indictment immediately after it is found below, as was the case

here, he may accelerate the trial by compelling the defendant to

plead in the next term, and go to trial at the following Assizes.

In the Act, 30 Geo. II., c. 24, for more effectually punishing per-

sons for obtaining money by false pretences, the clause, sect. 20,

taking away the certiorari is full as general as tlie present, namely,

that no certiorari shall be granted to remove any indictment, con-

viction, or other proceedings had thereon in pursuance of the Act

;

and yet that has been held not to take away the right of the

prosecutor to remove the indictment by certiorari. In B. v. W.

H. Mitfurcl, E. 17 Geo. III., 13. E., a rule for a certiorari to

remove an indictment on that statute was granted, no cause being

shown against it ; but, the very circumstance of its not being

opposed, shows the opinion of the profession upon the subject.

And in a subsequent case, R. v. Van-r, 19 Dec. 1782, an appli-

cation was made to Lord Mansfield at Chambers to supersede a

certiorari, which had issued to remove an indictment on the 30

Geo. II., but his Lordship refused to set it aside. Besides, it

appears to have been the practice of the Crown-office to grant

writs of certiorari on this Act of Parliament at the instance of

the prosecutors; there being twenty-four different cases between

Michaelmas term 5 Geo. III., and Michaelmas term 28 Geo. III.,

in which the writ has issued to remove indictments on this

statute.

Palmer and Shepherd, in support of the rule. This application

is founded on the words of the statute, wliich in the most explicit

terms prohibits the issuing of the certiorari ; and there are no

words either in the title or in the body of the Act to show that

it should be confined merely to defendants, as was the case in the

Highway Act. The determination in R. v. BodcnJwm was war-

ranted by the words of the statute : it was evident from the Act

itself, which said, " that no indictment should be removed until

the indictment was traversed and judgment given thereon," that
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it was iuteuded to be confined to defendants only, as those words

are not applicable to the Crown ; and there are other parts of the

Highway Act to show that it was meant only to restrain

* defendants. But this Act contains no such words. [* 628]

Those in the clause taking away the certiorari are general,

without distinguishing between the Crown and the defendant

;

and the title of the Act conveys no such intention in the Legis-

lature as is contended for ; it being merely a description of the

Act, and the removing of the indictment by certiorari having

nothing to do with the more effectual punishment of the offender.

With regard to the cases alluded to on the Statute 30 Geo. 11., it

is to be remarked that the Act has never received that con-

struction from the Court. The first case passed without any

opposition, or even discussion ; and in the other. Lord Mansfield

refused to interfere out of Court, merely as a matter of discretion.

And the instances in which the writ has issued to remove indict-

ments under this Act arc only silent instances, not one of them

appearing ever to have been canvassed. At any rate the appli-

cation for a certiorari is to the discretion of the Court, and after

the prosecutor has compelled the defendants to incur an expense

below, they will not permit him to remove the indictment here

:

this indictment was found at the Assizes, and on an application by

the prosecutor there it was ordered, that forty-eight hours' notice

of bail should be given before bail could be taken ; the defendants

complied with that order, and put in bail below.^ In B. v. Givipme,

2 Burr. 749, a 'procedendo was granted to the Quarter Sessions,

because the certiorari was not issued until after the defendants

had confessed the assault below.

BuLLEK, J.^ I do not see what purpose the issuing of this

certiorari can answer; l:)ecause, as the indictment was preferred

at the Assizes, the place of trial is the same, with this difference

only, that it will now be tried on the civil, instead of the criminal,

side of the hall. But the question here is. Whether or not we are

warranted in saying, that the Crown is precluded by this Act of

Parliament from removing tlie indictment by certiorari ? The

general rule is, that where the certiorari is taken away by Act

of Parliament the Crown is not included in the restriction, unless

there be some words in the Act to show that the Legislature so

1 This appeared in the affidavit.'^.

2 f.ord Kenyon being gone to tlie (iuildhall Sitting.s.

VOL. V. — 3.')
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intended it. There are no such words in this Act ; but, on the

contrary, the Act is made against persons keeping disorderly

houses ; the 8th and 9tli sections were inserted to guard against

" the many subtle and crafty contrivances of persons keep-

[* 629] ing * disorderly houses," etc., and the object of the 10th

section, which takes away the certiorari, was to prevent

any delays that might be attempted to be made by those })ersons.

The whole scope of the Act was to render the punishment of such

oflenders more effectual. And as there are no words in the Act

to extend this restriction, respecting the certiorari, to the case of

the Crown, the general rule applies that the prosecutor is entitled

to a certiorari. Though, perhaps, the prosecutor would have

acted more discretely by suffering the indictment to remain in the

(.'ourt where it was found, I cannot say from any authority, that

lie has precluded himself from removing the record by any step

which he took lielow ; for that would equally apply to all prose-

cutions where bail had been put in below ; but that is not even

contended for.

Grose, J. We cannot break in upon the general rule, which

has been so long establislied, that the Crown is not bound by the

general words of a statute taking away the certiorari, unless it

appear upon the face of the Act of Parliament, that the Legislature

intended that the Crown should be bound. The observations made
liy my brother Buller on this Statute are very strong to show

tliat the Legislature did not intend to restrain the Crown in this

case. Therefore tlie rule must be discharged.

Uti Ic d ischa rgccl.

ENGLISH NOTES.

The Crown has an interest in the general administi-ation of justice,

and need show no other interest in the subject-matter. In re Cxdley

(1833), 5 B. & Ad. 230, 2 N. & :\r. 61. A certiorari is granted as of

course on the application of the Crown, Rex v. Eaton (1787), 2 T. K.

SO, 1 E. 11.436; and the rule in that case is made absolute in the iirst

instance. In re CuUe)/, svj^ra. The writ also issues as of course on

the application of the Attorney-General. In re Lord ListoweVs Fishery

(1875), 9 Ir. R. C. L. 46.

The principle recognised in the ruling case has been followed in Rex
V. Allen (1812), 15 East, 333, and Rex v. (1815), 2 Chit. 136. A
similar principle is applicable to civil proceedings. Montjoyv. Wood
(1856), 2 Jur. N. S. 452. Where a private prosecutor sues /jro rege, a
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similar rule obtains. Bex v. Inliahltants of Ctimhevland (1795), 6 T. R.

194, 3 E. R. 149; s. c. H. L. nom. Inhdhitants of Cumberland v. Hex
(1803), 3 Bos. & P. 354, 7 R. R. 792; Rlx v. Boultbee (1836), 4 Ad. &
E. 498, 6 N. & M. 26, 5 L. J. M. C. 57.

AMEKICAN NOTES.

In this country the States and the Federal government are not bound by a

general statutory provision whereby any of their riglits, prerogatives, titles,

or interests will be impaired, unless by express words or . irresistible implica-

lion. Bishop's Statutory Crimes, § lOo ; Warren 7?. Co. v. Stale, 29 New Jer-

sey Law, 353; Bennelt v. McW/inrler, 2 West Virginia, 441 ; Dollar Sav. Bk.

v. U. S., 19 Wallace (U. S. Sup. Ct.), 277; People v. Ros^siter, 4 Coweu (Xew
York), 379 ; Commonwealth v. riulchi/i.ton, 10 Pennsylvania State, 4.56 ; Com-

monioealth v. Baldicin, 1 Watts (Pennsylvania), 54; 26 Am. Dec. 33; Stale v.

nu?>Jc of Maryland, 6 Gill & Johnson (Maryland), 216 ; 26 Am. Dec. 516; Doe

V. Deavors, 11 Georgia, 79 ; State v. Garland, 7 Iredell (Nor. Carolina), 50
;

Cole V. White, 32 Arkansas, 45; Jossehjn v. Stone, 28 jNlississippi, 753 ; Slate v.

Kinne, 41 New Hampshii-e, 241 ; U. S. v. Knight, 14 Peters (U. S. Sup. Ct.),

31.5.

CHAMPERTY. See Contract, Nos. 36 & 37,

R. C. Vol. VI.

CHARITxiBLE TRUST.

No. 1. — MOEICE V. THE BISHOP OF DUPtHAM.

(1805.)

No. 2.— MILLER v. ROWAN.

(ir. L. Appeal from Scotland, 1837.)

RULE.

A BEQUEST in trust for such objects of benevolence and

liberality as the trustee in his own discretion shall most

approve, is so far effectual tliat it creates a trust; but the

object fails by reason of indcnnitoness, and the trust is for

the next of kin.
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But a direction to trustees to apply money to such

charitable and benevolent purposes as they think proper is

not void for uncertainty ; and will, if necessary, be carried

out by the Court.

Morice v. The Bishop of Durham.

9 Ves. 399-406 ; 10 Ves. 521-.543 (s. c. 7 K. R. 2.32).

Charitable Trust. — Failure for Indefiniteness of Object. — Resulting Trust.

[399] Bequest, in trust for such objects of benevolence and liberality as the

trustee in his own discretion shall most approve, cannot be supported

as a charitable legac}", and is therefore a trust for the next of kin.

Although, where a charitable purpose is expressed, however general, the

bequest shall not fail for the uncertainty of tlie object ; but the particular

mode of application will be directed by the King in some cases ; in others by
the Court.

Ann Cracherode by her will, dated the 16th of April, 1801,

and duly executed to pass real estate, after giving several leg-

acies to her next of kin and others, some of which she directed

to be paid out of the produce of her real estate, directed to

be sold, becpieathed all her personal estate to the Bishop of Dur-

ham, his executors, &c., upon trust to pay her debts and legacies,

&c. ; and to dispose of the ultimate residue to such objects of ben-

evolence and liberality as the Bishop of Durham in his

[*400] own discretion shall most * approve of; and she appointed

the Bishop her sole executor.

The bill was filed by.the next of kin, to have the will established,

except as to the residuary bequest, and that such bequest may be

declared void. The Attorney-General was made a defendant. The

Bishop by his answer expressly disclaimed any beneficial interest

in himself personally.

Mr. Eomilly and ]\Ir. Bell for the plaintiffs.

This is admitted to be a trust ; and if it is expressed in terms so

vague and indefinite that no Court can say what it is, or carry it

into execution, it must fail entirely ; and then, being a trust, and

the object not appearing, it nuist be a trust for the next of kin.

The only question then is, whether under these words the Bishop

can be considered a trustee for cliarity. Can these words " benev-

olence and liberality " be taken to mean charity ? That might



R. C. VOL. v.] CHARITABLE TRUST. 549

No. 1. — Morice v. The Bishop of Durham, 9 Ves. 400, 401.

possibly come within the former word; hut the hotter cannot be

used in that sense, not even importing anything of a public nature

from which the public is to derive any benefit, and if it did it would

not be within the description of a trust such as a Court of equity

can carry into execution. The senses of this word are various

Formerly exhibitions or combats by wild beasts and gladiators were

considered objects of liberality. At present a public exhibition of

pictures may be so considered ; and such an application may be

properly made in opposition to a gift to an hospital, which would

be properly termed charitable. So assisting persons deprived, not

of the necessities, but of the comforts, ol' life, may come within the

description of liberality. There is no instance of executing a trust

in any degree resembling this, and very few having any resemblance

to it have occurred.

* In the case {Brouy/i v. Yeall, 7 Yes. 50; 6 E. E. 78 n., [*401]

in the note to Moggridgc v. Thaokiocll) upon Mr. Bradley's

will there was much to be said in favour of that disposition. The

object was much more clearly described than by these vague words.

That object was of a nature always considered charitable,— the

advancement of religion and the purpr-sj of instruction. Yet

Lord Thuklow considered that so uncertain and indefinite that it

was impossible for the Court to carry it into execution. In the

Attorneii-Geiicral v. Whonvood, 1 Yes. Sen. 534, the description was

of a similar nature,— to act hospitably, &c. The whole was con-

sidered void ; and Lord Eedesdale says in the note (4 Yes. 434) to

Corhyn v. French, 4 A^es. 418 ; 4 E. E. 254, that the next of kin obtained

a transfer of all the funds. If part is for a charitable purpose, as

may be contended in this case under the word "benevolence," yet

part being for an oljject that cannot possibly answer that descrip-

tion, as in this instance mider the word " liberality," the whole

must fail. In Toiiynhy v. BedvxU, 6 Yes. 194, though certainly the

decision went partly upon the circumstance that the subject was

land, and therefore within the statute of Mortmain, 9 Geo. II. c. 36,

the Lord Chancellor'^ opinion seems to be, that the purpose was

such as this Court would not carry into execution.

Mr. Eichards, Mr. Stanley, and Mr. Martin, for the defendant,

the Bishop of Durham ; Mr. Mitford, f(n- the Attorney-General.

The single question is, for whom tlie liishop is a trustee. Charity,

as the Lord Chancellor has observed, is a legatee of a very pecu-

liar nature. The instant that it appears a legacy is intended
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[* 402] for charity, the Court * attaches its rule upon it; and

carries that purpose into ellect, though the particuhar de-

sign cannot he ascertained, as if the instrument does not exist or

cannot be found. AVith reference to the argument for the phiin-

tiffs as to pubUc exhibitions, Lord Chief Justice Wilmot, who en-

ters very minutely into the origin of the law upon this subject

{The Attoriiei)-Geii.eral v. L'tdij Dov)iiin,g, Wihn. 1 ; see pages 32,

33), says, if the legacy is for a public exhibition which is not per-

mitted, it shall go to another, such as the law sanctions, quoting a

passage from the Digest, and concluding that, where it cannot be

carried into execution in the particular mode it is for tbe honour

of the testator ; and though it is said to be a pillar of vanity, yet such

an object has been permitted, and must be carried into execution.

Nothing could be more vague than the object in Frier v. Peacoch,

Finch, 245 ; more fully stated under the title of Tlic Attorncif-Gcii-

crul Y. Matthews, 2. Lev. 167, — the poor in general. How could

that be executed ? Were all the poor in the kingdom to partake

of the bounty ? It was impossible to execute it precisely according

to the intention
;
yet the Court considered it devoted to charity,

and applied it to the maintenance of forty poor boys in Christ's

Hospital. According to all the cases, with one or two exceptions^

the Court or the Crown must effect the purpose by some particular

mode. The object in Moggridge v. Thacbwelf, 3 Bro. C. C. 517 '>

1 Ves. Jr. 464; 7 Yes. 36 ; 13 Ves. 416 ; 2 E. E. 140 ; 6 R. R. 76-

was as loose as can be described. It is very difficult to define to

tlie satisfaction of any one what is an object of charity. A clergy-

man of £500 a year, with a large family, brought up at great

expense, looking forward to considerable expectations, provided he

gets assistance, may be more an object than a curate with only £50

a year. These are subjects upon which different opinions

[* 403] will be held. Under the * disposition of Mrs. Cann, Vas-

ton might have selected clergymen with considerable

incomes, excluding others in circumstances of less affluence. The

word " charity " is frequently applied to the exercise of benev-

olence. In that sense a person who has been in a state of opulence

and is reduced to a situation in which it is of great importance to

him to have assistance, is an object. It is sufficient that he is an

object of l)enevolence,and not necessary that lie sliould be a mendi-

cant. Lender these words "benevolence and liberality" the testa-

trix could not mean to exclude charitable objects. Her object.
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whether expressed by the terms "charity, benevolence, liberality,"

is the same. These words are capable of a variety of application,

from common alms to the meritorious objects of assisting a youtli

going to school or college, supporting a sinking family, &c.

The conclusion is that, if no precise object is pointed out, or the

object as pointed out cannot be executed, it must be executed iu

some other way. As to that the case is premature. Such a be-

quest is a personal trust reposed in the party, wlio is to exercise

his discretion, subject to be called upon for an account, and the

Court is not to interfere. In Mo(/(jrid(je v. Thackivell the Court

could not have interfered if Vaston had lived, unless there was

misapplication or abuse, a personal trust being reposed in him. In

Broivn v. Ycall, the case upon Mr. Bradley's will, an accumulation

for seventy years was directed ; and the trust was so different from

this that there can be no analogy. The bequest for the increase of

the salary of a bishop in America, whenever sucli an institution

shall take place, and many others in Yiner, under the title

"Charity" in which the term " charity " is not used, show that

word is not necessary.

* Mr. Eomilly, in reply :
— [* 404]

It is admitted that where the object is charity the uncer-

tainty and indefinite nature of it is no objection ; for then the Crown

or this Court must decide from the peculiar nature of legacies to

charity, and whether the expression is " pious " or " charitable," the

meaning is considered the same. But the objection to this disposi-

tion is that it is not a charity. The passage cited (7 Ves. 73) from

Freeman by the Lord Chancellor in Moggridge v. TlutchuKil, shows

the distinction : that, if a man bequeaths money to such charitable

uses as he shall direct by a codicil or note in writing, and he leaves

no direction, the Court of Chancery shall dispose of it to such

charitable uses as the Court shall think fit. Cooh v. DiicheafiehJ,

2 Atk. 562, 567, supports the same distinction. Is this trustei;

bound to apply this fund in chnrity, and would it be a l)reac]i

of trust not to do so, but to apply it to any other object of

liberality? It is extraordinary, if this testatrix mennt charity, that

she did not say so, and how she could avoid a word so likely to

occur.

The Master of the Eolls :
—

March 26. The only question is, whetlier the trust, upon which
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the residue of the personal estate is becjueatlieJ, be a trust for

charitable purposes. That it is upou some trust, and not for the

personal benefit of the bishop {Gihhs v. Euihsc//, 2 \es. & B. 294;

13 E. K. 88), is clear from the words of the will, and is admitted by

his Lordship, who expressly disclaims any beneficial interest. That

it is a trust, unless it be of a charitable nature, too indefinite to be

executed by this Court, lias not been, and cannot be, denied. There

can be no trust over the exercise of which tins Court will

[*405] not * assume a control; for an uncontrollable power of dis-

position would be ownership, and not trust. If there be a

cleiir trust, but for uncertain objects, the property that is the subject

of the trust is undisposed of, and the benefit of sucli trust must result

to those to wliom the law gives the ownership in default of disposi-

tion by the former owner. But this doctrine does not hold good

with regard to trusts for charity. Every other trust must have a

definite object. There must be somebody in whose favour the

Court can decree performance. But it is now settled, upon author-

ity, which it is too late to controvert, that, where a charitable pur-

pose is expressed, liowever general, the bequest shall not fail on

account of the uncertainty of the object ; but the particular mode

of application will be directed by the King in some cases, in others

l)y this Court.

Then is this a trust for charity ? J-)o purposes of liberality and

benevolence mean the same as objects of charity ? That w^^rd in

its widest sense denotes all the good affections men ought to bear

towards each other; in its most restricted and common sense, relief

of the poor. In neither of these senses is it employed in this

Court. Here its signification is derived chiefly from the Statute of

Elizabeth.^ Those purposes are considered charitable, which that

Statute enumerates or which by analogies are deemed within its

spirit and intendment ; and to some such purpose every bequest

to charity generally shall be applied. But it is clear, liberality and

benevolence can find numberless ol)jects, not included in that

Statute in the largest construction of it. The use of the word

1 Stat. 43 Eliz. c. 4. Tliis Act is form- iii,o- clause is not verv clearly e.\pressed ;

ally repealed by 51 & 52 Vict. c. 43, s. 13
;

l)ut at all events the formal repeal of the

but this is subject to the express enact- Act would not affect a rule, which, though

ment that references to charities within originally founded on the Act, has become
the purview, etc. of the .\ct shall be con- a settled rule for the construction of testa-

strued as references to charities within the mentary instruments. R. C.

purview, etc. of the preamble. The sav-
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"charitable" seems to have been purposely avoided in this will,

in order to leave the bishop the most unrestrained discre-

tion. Supposing, the uncertainty * of the trust no objec- [* 406]

tion to its validity, could it be contended to be an abuse

'

of the trust to employ this fund upon objects whit-h all man-

kind would allow to be objects of liberality and benevolence

;

though not to be said, in the language of this Court, to be objects

also of charity ? By what rule of construction could it be said,

all objects of liberality and benevolence are excluded, which do

not fall within the Statute of P^lizabeth ? The question is not

whether be may not apply it upon purposes strictly charitable,

but whether he is bound so to apply it ? I am not aware of any

case, in which the bequest has been held charitable, where the

testator has not either used that word, to denote his general pur-

pose, or specified some particular purpose, which this Court has

determined to be charitable in its nature. All the cases upon that

subject are to be found in the report of Moggrichjc v. ThacJcwdl.

Brown v. Fcall I should have thought a much more doubtful

case. There was ground for contending, that the particular pur-

pose specified was charitable in itself, according to the decisions

of this Court ; and it was described by the testator as a charitable

design. But here there is no specific purpose pointed out, to

which the residue is to be applied; the words "charity" and

"charitable" do not occur; the words used are not synonymous
;

the trusts may be completely executed without bestowing any

part of this residue upon purposes strictly charitable. The res-

idue therefore cannot be said to be given to charitable purposes

;

and, as the trust is too indefinite to be disposed of to any other

purpose, it follows that the residue remains undisposed of; and must

be distributed among the next of kin of the testatrix.

The Bishop of Durham appealed from the decree [10 \'i'S. 52:;]

of the Masi'Er of tiik Bolls.

Mr. Eichards and Mr. Martin, in support of the a])peal.

The whole interest in this pro])erty is given to the Bishoji of

Durham, as a legatee ; not merely by the appointment of him as

executor. The question may be considered in two points of view
;

either of which will sustain this disposition, at least as against

the next of kin : 1st, as a good bequest to charity ;
if not, 2dly,

the Bishop has a right fairly to avail himself of it. to carry into

execution the liberal and benevolent intention of the testatrix by
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a disposition among such objects as he may think answer the

description ; disclaiming the ajiplication of any part of the prop-

erty to his own use. . . .

[525] The Attorney-General and Mr. Mitford, against the

decree.

The Attorney-General stated, that he appeared officially fur

those whose interests the Attorney-General ought to support ; and

should have felt himself bound to appeal, if the other defendant

had not appealed ; considering this a question of so much doubt,

that the first decision, at the Eolls, ought not to bind it.

This is a disposition substantially to charity ; and, if so, there is

no such uncertainty as will defeat it. The only question

[* 526] could be, whether tlie execution should * be in this Court,

or by the King's Sign Manual ; but clearly, if it can be

brought up to a design of charity, the uncertainty of the particu-

lar object will not defeat the general purpose. It is not necessary

to make use of the word " charity," or to point out some specific

object, falling witlnn the range of that word. Any other words,

enabling the Court with a suiiicient degree of certainty to collect

the intention, are equivalent. ... At least under tlie word " be-

nevolence " the bequest must avail to some extent ; and

[*o27] upon the principle of The Attar iiej/- General v. * Doyleij} 4

Vin. 485 ; 2 Eq. Ca. Al). 194, there being two objects, half

ought to be given to one, and half to the other.

Mr. Romilly, Mr. Bell, and Mr. Wingfield, for the plaintiffs, the

next of kin, in support of the decree.

This residue is given to the Bisliop of Durham upon a trust so

valine and indefinite that it cannot be executed ; and therefore

there is a resulting trust for the next of kin. The first question

whether this is a trust was at the Rolls taken to be clear.

The Lord Chancellor:—
If a testator expressly says, he gives upon trust, and says no

more, it has been long established, that the next of kin will take.

Then, if he proceeds to express the trust, but does not sufficiently

express it, or expresses a trust that cannot be executed, it is

exactly the same as if he had said, he gave upon trust, and

stopped there; as in Tlie Bishop of Cloyne v. Youiuj,2 Ves. Sen. 91.

There is no difficulty upon that. In Fiersoa v. Garnett, 2 Bro.

C. C. 38, 22G, and the other cases of that sort, the question

1 State.l from the Ivej-ii^tcr's Book, 7 ^^e.s. .58, note.
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was, whether the testator had said he gave upon trust; and

tlie decision w\as, that he had, as the object and subject were

sufficiently described ; but, if he had used the word " trust,"

tliere coukl be no doubt the Court must have held that he meant

trust.

Counsel for the plaintiffs proceeded to argue that if the bequest

is in trust for charity, it is no objection that the charity

* is not particularly defined ; neither is it necessary that [* 528]

the testator should use the word "charity." The ques-

tion always is, whether he has given to a charity; and therefore

in this case it must be, what is the meaning in a Court of Justice

of these two words ; which, as there is no decision upon it, is a

question rather of philology than of law. They proceeded to

quote from Dr. Johnson, Cicero, and Dr. Paley, passages illustrat-

ing the meaning of " charity " and " liberality."

In Brown v. Yeall, 7 Ves. 50, n. ; 6 R. R., 78, n., the [533

j

object was held so vague that it could not be executed :

not that the distribution of such books as were in the view of

that testator was a vague object; but the mode was not pointed

out. It was thrown entirely upon the Court of Chancery to say,

who were the persons, what the books, and wh.at the manner of

distribution. Though the general object was pointed out, yet its

nature was vague and uncertain. No case has yet overturned

that decision ; and it goes infinitely l^eyond this case ; the object

in Mr. Bradley's will being much more specific. The object in

To'wnley v. Bedivcll, 6 Ves. 1 94, independent of the objection upon

the Statute of Mortmain, v/ould iiave been good, l)ut for its vague-

ness and uncertainty ; which was the principal ground. In Gvj>/nih

V. Cardon, in the Court of Exchequer a few years ago, a sum of

money was given by will to be employed in giving prizes by the

President of the Royal Academy for the best examples of the Fine

Arts, Sculpture and Painting, or one of them ; but it was expressed

in so vague a way that the Court held, it could not be executed,

and was void. The Attorni'n-Gnicral v. Ulwrivood, 1 Ves. Sen.

534, after the decision by Lord Hahdwicke. came, as Lord Redes-

dale states in the note, 4 Ves. 434, to Corhj/ii v. Frcnrh, l)efore

Lord NoRTHINGTON ; who tliought the disposition not good as a

charitable bequest, and declared the whole void; though clearly

many of the objects were charitable. That case therefore proves

that this cannot be divided; if liberality cannot be construed
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charity; for the Court cannot ascertain how much goes to one

object, and how much to the other. The word " benevolence "

certainly may be used with a view to charity ; but the other word

seems intended to explain that, and to prevent misappre-

[* 534] hension ; showing, * charity was not intended, but some-

thing in a more enlarged sense.

The Lord Chancellor :

—

In Broimi v. Yeall Lord Thurloav did not explain himself fully.

The words were loose enough ; and, I remember, Lord Thurlow
said in the course of the argument, he did not know what books

had a tendency to promote the happiness of mankind. But, the

testator having looked to virtue and religion, and connected them

with the description of his purpose, as a charitable purpose, and

left the execution to this Court, I should question, whether he

should not have been understood to intend upon the whole such

purpose as in the meaning of this Court would be charitable. As
to Tlie Attorncij-General v. Wlwrtvood, the charity was wholly

disappointed ; as every part was connected ; as in the instance of

a bequest to educate children, if one part of the purpose is first

to build a school. Grieves v. Case, 1 Ves. Jr. 548 ; and the

note, 554.

]\Ir. Kichards, in reply :
—

There is nothing in the word "liberality" inconsistent with

charity ; and " benevolence " has the same meaning. That species

of bounty, not, strictly speaking, charity, bestowed upon a person

with a considerable income apparently, but a large family, and

from circumstances not equal to bring np that family according

to the rank he fills in life, is more properly charity tlian mere

bounty to the poor. As to the terms, used in Mr. Bradley's Will,

Brown v. Yeall, 7 Ves. 50 n. ; 6 R. E. 78 n., many misguided people

have lately thought books of the most mischievous tendency con-

ducive to the happiness of mankind. . . .

[535] The Lord Chancellor :
—

This with the single exception of Brov:n v. Yeall, 7 Ves.

50 n., is a new case. The questions are, 1st, Whether a trust was

intended to be created at all ? 2dly, Whether it was effectually

created ? Sdly, If ineffectually created, wdiether the defendant, the

Bishop of Durham, can, according to the decisions, and upon the

authority of those decisions, take this property for his own use and

benefit. As to tlie last, I understand, a doubt has been raised in
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the discussion of some question, bearing analogy to this, in another

Court ; how far it is competent to a testator to give to his friend his

personal estate, to apply it to such purposes of bounty, not arisinf^

to trust, as the testator himself would have been likely to apply it

to. That question, as far as this Court has to do with it, depends

altogether upon this ;
if the testator meant to create a trust, and

not to make an absolute gift, but the trust is ineffectually created,

is not expressed at all, or fails, the next of kin take. (_)n the other

hand, if the party is to take himself, it must be upon this ground,

according to the authorities ; that tlie testator did not mean to create

a trust, but intended a gift to that person for his own use and

benefit ; for if he was intended to have it entirely in his

own power and * discretion, whether to make the appli- [* 536]

cation or not, it is absolutely given ; and it is the effect

of his own will, and not the obligation imposed by the testament

;

the one inclining, the other compelling him, to execute tlie purpose.

But if lie cannot or was not intended to be compelled, the ques-

tion is not then upon a trust that has failed, or the intent to create

a trust; but tlie will must be read, as if no such intention was

expressed, or to be discovered in it. Pake v. The Arclihishop of
Cauterbur/f, 14 Ves. o70.

Pierson v. Garnctt, 2 Bro. C. C. 38, 226, and the other cases of

that class, do not bear upon this in any degree ; for the question,

whether a trust was intended, arose from two or three circumstances
;

which must all concur, where there is no express trust. Prima,

facie an absolute interest was given ; and the question was,

whether precatory, not mandatory, words imposed a trust upon

that person ; and the Court has said, before those words of request

or accommodation create a trust, it must be shown that the ob-

ject and the subject are certain ; and it is not immaterial to this

case, that it must be shown that the objects are certain. If neither

the objects nor the subject are certain, then the recommendation or

request does not create a trust ; for of necessity the alleged trustee

is to execute the trust ; and the property being so uncertain and

indefinite, it may be conceived, the testator meant to leave it en-

tirely to the will and pleasure of the legatee, whether he would

take upon himself that which is technically called a trust. Wher-

ever the subject, to be administered as ti'ust-property, and the

objects, for whose benefit it is to be admini.'^tered, are to be found

in a will, not expressly creating ti'ust, the indefinite luiture and
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quantum of the subject, and the indefinite nature of the objects

are always used by the Court as evidence that the mind of the

testator was- not to create a trust; and the difficulty that

[* 537] would be * imposed upon the Court to say, what should

be so applied, or to what objects, has been the foundation

of theargumeut that no trust was intended.

But the principle of those cases has never been held in this Court

applicable to a case where the testator himself has expressly said

he gives his property upon trust. If he gives upon trust, hereafter

to be declared, it might perhaps originally have been as well to

have held, that, if he did not declare any trust, the person to whom
the property was given should take it. If he says, he gives in trust,

and stops there, meaning to make a codicil or an addition to his

will, or, where he gives upon trusts which fail, or are ineffectually

expressed, in all those cases the Court has said, if upon the face of

the will there is declaration plain, that the person to wdiom the

property is given is to take it in trust ; and, though the trust is

not declared, or is ineffectually declared, or becomes incapable of

taking effect, the party taking shall be a trustee ; if not for those

who were to take by the will, for those who take under the dispo-

sition of the law. It is impossible therefore to contend, that, if

this is a trust ineffectually expressed, the Bishop of Durham can

hold for his own benefit. I do not advert to v.hat appears upon

the record of his intention to the contrary, and his disposition to

make the application ; for I must look only to the will, without

any bias from the nature of the disposition or the temper and

quality of the person, who is to execute the trust.

The next consideration is, whether this is a trust effectually de-

clared ; and, if not as to the whole, as to part. I put it so; as it is

said, if the word " benevolence " means charity, and " liberality,"

means something different from that idea, which in a Court

[* 538] of * justice we are obliged to apply to that word '' charity,"

(and, I admit, we are obliged to apply to it many senses

not falling within its ordinary signification) there is a ground for

an application in this case partially, if it cannot be wholly, to

charity. It does not seem to me upon the authorities, particularly

The Attorney-G-eneral v. Whorwood, 1 Ves. Sen. 534, that the

argument for a proportionate division, or a division of some sort

would be displaced. I take the result of that case to be, that the

substratum of that charity failed ; and all those partial dispositions
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that would have been good charity, if not connected with that,

failed together with it. It has been decided upon that i)rinciple,

that, though money may be given to an infirmary or a school, yet,

if that bequest is connected with a purpose of building an infirmary

or school, and the money is then to be laid out upon it, so built,

the purpose, which is the foundation, failing, the superstructure

must fail with it. The Attorney-Creneral v. Dotjleij, 4 Vin. 485,

2 Eq. Ca. Ab. 194, is almost the only case that has besn cited for

a proportional division. Tlie testator expressly directed the trustees

to dispose of his estate to such of his relations, of his mother's side,

who were most deserving, and in such manner and proportions as

they should think fit to such charitable use as they should think

most proper and convenient ; and the Court, which has taken strong

liberties upon this subject of charity, though the manner and pro-

portion were left to certain individuals, held, that equality is equity,

and tliere should be an equal division ; but it is expressly declared,

that those who took were persons who could take under a bequest

to charitable uses ; and there was no difficulty in that case

in saying, those * words must be construed according to [* 539]

the habit and allowed authorities of the Court.

The only case, decided upon any principle, that can govern this,

is Browne. Yeall, 7 Ves. 50 n ; 6 R. R. 78 n ; which applies strongly.

I do not trust myself with the question, whether the principle was

well applied in that instance ; but the decision furnishes a principle,

which the Court must endeavour well to apply in cases that occur;

I do not hesitate to say, I entertain doubt, not of the principle upon

which that case was decided, but whether it was well applied in

that instance. j\Ir. Bradley was a very able lawyer
;
yet he mistook

his way ; as Serjeant Aspinall had not long before. Mr. Bradley

gave a great portion of his fortune, to accumulate for many years,

and meaning that it should be disposed of to charitable purposes,

constituted a fund; expressly stating, that his purpose was a

charitable purpose ; and confirming that by directing that charit-

able purpose to be carried on, as to the mode of executing it, by

that Court which according to the constitution of the country

ordinarily administers property given to charitable uses. Tn his

opinion therefore, independent of particular authority, there was a

principle, suggested by all other cases of trust, that if a trust was

declared in such terms that this Court could not execute it, that

trust was ill-declared, and must fail, for the benefit of the next of
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kin. Tlie principle, upon which that trust was ill-declared, is this.

As it is a maxim, that the execution of a trust shall be under the

control of the Court, it must be of such a nature that it can be

under that control ; so that the administration of it can be reviewed

by the Court; or, if the trustee dies, the Court itself can execute

the trust : a trust therefore, which, in case of mal-admin-

[* 540] istration * could be reformed ; and a due administration

directed ; and then, unless the subject and the objects can

be ascertained, upon principles familiar in other cases, it must be

decided, that the Court can neither reform mal-administration, nor

direct a due administration. That is the principle of that case.

Upon the (question, whether that principle was well applied in that

instance, different minds will reason differently. I should have

been disposed to say, that, where such a purpose was expressed, it

was not a strained construction to hold, that the happiness of man-

kind intended was that whicli was to be promoted by the circulation

of religious and virtuous learning : and, the testator having stated

that to be the charitable purpose, which unqutstionably was so, the

distribution of books for the promotion of religion, the Court might

have so understood him ; and the testator having not only called

',t a charitable purpose, but delegated the execution to this Court,

oiight to be taken to have meant that.

Upon these grounds, in a subsequent case, The Attorney-G-eneral

V. Stepney, 10 Ves. 22 ; 7 R. R. 325, as to the Welcli charities, it

appeared to me too much, considering the Society in this country

for the Propagation of the Gospel, &c., to say, a trust for the circula-

tion of Bibles, prayer-books, and other religious books, was not

good. Then, looking back to the history of the law upon this

subject, I say, with the Master of the Rolls, p. 553, ante (9 Yes.

406), that a case has not been yet decided, in which the Court lias

executed a charitable purpose, unless the will contains a description

of that which the law acknowledges to be a charitable purpose,

or devotes the property to purposes of charity in general.

[* 541] Upon * those cases, in which the will devotes the property

to charitable purposes, described, observation is unneces-

sary. With reference to those, in which the Court takes upon

itself to say, it is a disposition to charity, where in some the mode
is left to individuals, in others individuals cannot select either the

mode or the objects but it falls upon the king, as parens patricp,

to apply the property, it is enongli at this day to .say, the Court by
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long habitual construction of those general words has fixed the

sense ; and, where there is a gift to charity, in general, whether it

is to be executed by individuals, selected by the testator liimself,

or the king, as parens imtrice, is to execute it (and I allude to the

case in Levinz, The Attorney- G-eneral v. Matthews, 2 Lev. 1(37),

it is the duty of such trustees, on the one hand, and of the Crown,

upon the other, to apply the money to charity, in the sense whicli

the determinations have affixed to that word in this Court; viz.,

either such charitalde purposes as are expressed in the statute,

Stat. 43 Eliz. c. 4, or to purposes having analogy to those. 1 be-

lieve, the expression "charitable purposes," as used in this Court,

has been applied to many Acts described in that statute, and

analogous to those, not because they can with propriety be called

charitable, l)ut as that denomination is by the statute given to all

the purposes described.

The question then is entirely, whether this is according to the

intention a gift to purposes of charity in general, as understood in

this Court ; such, that this Court would have held the Bishop bound,

and would have compelled him, to apply the surplus to such chari-

table purposes as can be answered only in obedience to

decrees, where the gift is to charity in general ; or * is it, [* 542J
or may it be according to the intention, to such purposes,

going beyond those, partially, or altogether, which tlie Court under-

stands by " charitable purposes ; " and, if that is the intention, is

the gift too indefinite to create an effectual trust to be here executed?

The argument has not denied, nor is it necessary, in order to sup-

port this decree, that the person, created tlie trustee, might give

the property to sucli charitable uses, as this Court holds charitable

uses within the ordinary meaning. It is not contended, and it is

not necessary, to suppcnt this decree, to contend, that the trustee

might not consistently with the intention, have devoted every

shilling to uses, in that sense charitable, and of course a ]iart of

the property. But the true question is, whether, if upon the one

hand he might have devoted the wliole to purposes in this sense

charitable, lie might not equally according to the intention have

devoted the whole to purposes benevolent and liberal, and vit nut

within the meaning of charitable purposes, as this Court construt^s

those words ; and, if according to the intention it was competent

to him to do so, I do not apprehend, that under any authority upon

such words the Court could have charged him with mal-administra-

voi,. v. — :{f)
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tion, if he had applied the wliole to purposes which according to

the meaning of the testator are benevolent and liberal; though not

acts of that species of benevolence and liberality which this Court

in the construction of a will calls charitable acts.

The question therefore resolves itself entirely into that ; for I

agree, there is no magic in words ; and if the real meaning of these

words is charity or charitable purposes, according to the technical

sense in which those words are used in this Court, all the conse-

quences follow : if on the otlier hand the intention was to

[* 543] describe *anytliing beyond that, then the testator meant

to repose in the Bishop a discretion, not to apply the pro],-

erty for his own benefit, but that would enalile liini to apply it to

purposes more indefinite than those, to which we must look ; con-

sidering them purposes, creating a trust ; for, if there is as much
of indefinite nature in the purposes intended to be expressed, as

in the cases to which I first alluded, where the objects are too

uncertain to make recommendation amount to trust, by analogy,

the trust is as ineffectual : the only difference being, that in the

one case no trust is declared ; and the recommendation fails ; the

objects being too indefinite : in the other, the testator has expressly

said, it is a trust ; and the trustee consequently takes, not for his

own benefit, but for purposes not sufficiently defined to be controlled

and managed by this Court. X'^pon these words much criticism

may be used. But the question is, whether, according to the

ordinary sense, not the sense of the passages and authors alluded

to, treating upon the great and extensive sense of the word " char-

ity," in the Christian religion, this testatrix meant by these words

to confine tlie defendant to such acts of charity or charitable pur-

poses as this Court would have enforced by decree, and reference

to a master. T do not think that was the intention
; and, if not,

the intention is too indefinite to create a trust. But it was the

intention to create a trust; and the object being too indefinite, has

failed. The consequence of law is, that the Bishop takes the prop-

erty upon trust to dispose of it as the law will dispose of it ; not

for his own benefit, or any purpose this Court can effectuate. I

think, therefore, this decree is right.

The decree ivas affirmed.



R. C. VOL. v.] CHAIIITABLE TltUST.

No. 2. — MiUer v. Rowan, 5 CI. & Fin. 99, 100.

Miller v. Eowan.

5 CI. & Fill. 99-111.

Charitdhle Trust. — Cliaritabic and Benevolent Purposes. [!)9]

A. B. by bis testamentary trust deed, gave all his estate to trustees, and

directed them to put out on security £2000 and pay the interest to IM. for her

life, the said sum itself payable to tlie trustees on her death; and he directed

them to apply the residue of his estate to such benevolent and charitable pur-

poses as they should think proper; and if the same should amount to £600 oi-

upwards he recommended his trustees to vest the same in themselves, and

apply the proceeds in yearly payments to faithful domestic servants settled in

(ihisgow. And if the residue should not amount to £600 he authorized his

trustees to distribute the same to such charital)le and benevolent ]iurposes as

they should think proper. The residue was found to amount to £12,000.

Held, first, that the reversion of the £2000 did not go to the trustees bene-

ficially, but became part of the general estate : and, secondly, that the trust

purpose of the bequest of the residue was not void for uncertainly.

James Black, surgeon, residing in Glasgow, on the 31st of May,

1827, executed a trust disposition and settlement, by which

lie g^ive his whole * heritable and moveable, real and iiin- [* 100]

soiial estate of whatever kind, and wlierever situated, to

J. Maxwell, G. Eowan, and J. Miller, and to such of them as should

accept thereof, and to the survivor and survivors of the acceptors,

and to such person or persons as might be assumed by them, or to

the survivors or survivor, to supply the deficiency of such as might

die or decline to act, and which they were thereby empowered

to do when they should see proper, the major number alive and

accepting at the time being always a rjuoru)n, as trustees or trustee

for the ends, uses, and purposes after specified ; viz., in the first

place, to pay just debts, &c. ; in the second place, to pay certain

sums to persons there named ; in the third place, he appointed his

trustees to lend out the sum of £2000 sterling on security, taking

the interest of the said sum payalile to Mary Maxwell, his cousin,'

half-yearly during her life, and the said principal sum itself pay-

able to his said trustees, or their foresaids, at her death. After

directing payment of several specific pecuniary legacies to dif-

ferent relatives by name for their own benefits respectively, and

to the directors of several puldic institutions, for behoof of such

institutions respectively, tho disponer proceeded thus :
" And lastly,

my said trustees shall apply the rest and residue of my estate and
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effects to such benevolent and charitable purposes as they think

proper ; and if the same shall amount to £600 sterling or up-

wards, I recommend to my said trustees, and their foresaids, to

execute a deed vesting the same in themselves, and apply the

annual proceeds thereof, after deducting expenses, in yearly pay-

ments to faithful domestic servants settled in Glasgow or the

neighbourhood, who can produce testimonials of good character and

morals from their masters and mistresses after ten years'

[* 101] * service ; no person to be entitled to more than £10 ster-

ling yearly, but as much less as my said trustees shall

think proper; and if the free residue of my estate shall not amount

to the sum of £600 sterling, I authorize my said trustees to dis-

tribute the same to such charitable or benevolent purposes as they

may think proper. And 1 hereby appoint my said trustees, and

their foresaids, to be my only executors," &c.

Mr. Black died in October, 1834, and Mr. Eowan and Mr. Miller,

who alone survived him, accepted the office of trustees. They found

the trust property so left to amount to nearly £20,000, leaving

after deducting the sums appointed to specific legacies, a residue of

£12,000. In the administration of the trusts two questions arose,

first, as to the said sum of X2000, whether Mr. Black intended

that sum, after Mary Maxwell's death, to vest in the trustees

beneficially and individually, or to become part of the residue
;

and secondly, whether the direction as to the residue for charitable

purposes was not void for uncertainty. The trustees, for the pur-

pose of obtaining the opinion of the Court of Session on these

questions, instituted a process of multiplepoinding against the next

of kin and other parties claiming an interest.

The Loud Ordinary (Jeffrey) pronounced the following interlo-

cutor: Finds, first, that the fee of the sum of £2000, directed to

be life-rented by Mary Maxwell, belongs to and is vested in the

trustees, not as individuals, or for their own personal benefit, but

as such trustees onl}-, and must accordingly form a part of the

residue of his (Mr. Black's) estate, to be disposed of as such residue

is by his trust-deed directed to be disposed of, after the determina-

tion of the said life-rent, and the payment of all the special lega-

cies and provisions. Finds, secondly, that the destina-

1* 102] tion * of the whole of the said residue contained in and

expressed by tlie last provision or declaration of the said

trust-deed is not void, either for uncertainty, or as having been



i;. c. VOL. v.] CHARITABLE TRUST. 565

No. 2. — Miller v. Eowan, 5 CI. &/ Fin. 102, 103.

mnde through error or ignoraiice on the part of the truster ; that

the trustees are tlierefore hound to carry it into effect, and to

administer and apply the said residue in conformity to tlie said

destination, and that the next of kin of the truster liave no title or

interest in the matter so long as the trustees shall duly admin-

ister as aforesaid, &c.^

From this second finding of the above interlocutor, * to [* 103]

which generally the Lords of the Second Division adhered,

the next of kin of Mr. Black appealed to this Holise.

Mr. Ivnight and Mr. ]\Iiller, for the appellants.

In the interpretation of the clause respecting the residue, which

was very obscurely worded, regard should be had to the other parts

of the deed, and to the whole context. A bequest " for charitable

and benevolent purposes as the trustees should think proper" was

too indefinite and uncertain to be imperative on them. All the

other bequests for the various existing charitable institutions men-

tioned in the deed were bequests of specific sums to be specifically

applied. They were not left to the discretion of the trustees

;

whereas the words of bequest of the residue amounted only to a

mere recommendation, imposing no obligation on the trustees to

1 The Lord Ordixarv ailded hi.s rea-

sons for tlie above interlocutor in ;i note,

from wliich the subjoined is an extract

:

Tlie first point turns wholly on a (jiieslia

nilnnlatis; and it seems to the Lord ()r-

lUN'AUY impossible to suppose that tlie

truster really intended to give £2000 to any

individuals who niigiit ]nip])en to he vested

^vith the character of his trustees at tlie

.'eath of Mai-y Maxwell. There is a full

jiower in tlie deed to assume additional

trustees at pleasure, and au instruction to

fill up the places of those wlio niigiit die

or be disqualified, while the direction upon

wliicii this claim of the existing trustees

is exclusively vested, is merely that they

shall vest the £2000 in such a way, as

that; the interest shall Ije payable to Mary
Maxwell during her life, and the principal

to the said trustees and tlicir foresaids

(that is, their successors in office) at her

death. Tlie Lorj) Ordi n'aky cannot enter-

tain a doubt thnt it was to be so payable to

them as trustees, aud that if not otiierwise

appropriated by new codicils or legacies

of the truster, it must revert and fnll lia( !;

into the general mass of the trust estate.

As to the objection of uncertainty or

substantial delegation oi the inalienable

riglit of testing to tliird parties, the Lord
ORDixvitY tliinks tliat it has been set at

rest liy tlie recent cases of ///// v. Burns,

2 Wils. & S. 80, and Crichton v. Crierson,

3 Wils. & S. 329, two cases confirmed by

judgments of affirmance in tlie Ilou.se of

Lords. In (Jricldon's case the destination

of the residue was quite as vague and

indefinite as it would have been in this

cMse, if the sum had fallen sliort of .£(J00,

but as it greatly exceeds that sum, the

Lord Ordinary conceives tiiat tlie recom-

mendation to apply it for liehoof of meri-

torious servants in (ilasgin\, is to be

regarded as a specific instructiDii or ex-

pression of will on tlie i)art of tiie truster,

and in that view it is infinitely more pre-

cise than anything that occurred either in

VrirhUm's or i/iU'n rasf-, or indeed in any
of tlie earlier cases; and on a point thus

settled by authority, it would be idle to go

into anygenei'al argunient on the grounds

and reiisoiis of the decisions.
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take it from the next of kin. Words of recommendation were

never held iu the law of Scotland to raise a trust, and in England

the doctrine of implying trusts from words of desire and recom-

mendation, formerly carried to a length hardly consistent with

sound policy, Pow. on Dev. by Jarm. n. 357, has been greatly

restricted in the more recent cases. In Sale v. Moore, 1 Sim. 534,

the Yice-Chancellor (Sir xA.nthony Hart) well observed, that

" the tirst case that construed words of recommendation into a com-

mand made a will for the testator ; the current of decisions has, of

late years, been against converting the legatee into a trustee;" and

accordingly, in that case that learned Judge held that a gift of a

residue to the testator's wife, he " recommending to her,

[* 104] and not doubting tlwit she would consider * his near

relations," was not subject to any trust, but the wife took

the residue absolutely (1 Sim. 540). And in another recent case,

ultimately decided in this House, Mcreditli v. Hcncagc, 1 Sim. 542,

on the authority of which it would seem the decision in Sale v.

Moore proceeded, their Lordships held that a gift of real and per-

sonal estate to the testator's wife, " in full confidence, and with

the firmest persuasion that in her future disposition and distribu-

tion thereof she would distinguish tiie heirs of his late father by

devising and bequeathing the whole of his said estate to such of

them as she might think best deserving of the preference," was an

absolute gift to the wife, not subject to any trust for the heirs

of the testator.

In Morice v. The Bislioi) of Durham, 9 Ves. 399, 10 Yes. 522,

7 R. E. 232, p. 458, ante, a bequest in trust for such objects of

benevolence and liberality as the trustee in liis discretion should

approve, was held not sustainable as a charitable legacy, but was

a trust for next of kin. In Ellis v. Sdhij, 7 Sim. 352, a very

recent case, a direction by a testator to trnstees, to apply his

funded property " to such charital)le or other purposes as they

.'should think fit," was held by the Vice-Chancellor to be void

for uncertainty, and that decision was affirmed by the Lord Chan-

cellor, 1 Myl. & C. 286 ; and the fund so given fell into the resi-

due ; and to the same effect was another case, still more recent,

decided by one of their Lordships at the Rolls : Williams v. Ker-

shair, 5 CI. & Fin. 111.

The Scotch cases of Ifill v. Burns, and Crichton v. Grierson,

referred to in the Lord Ordinary's judgment were not strictly
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applicable to tlie present case, the bequest in those

cases being to established institutions, * liaving perfect [* 105]

machinery for managing them, or to such persons and

charities as could be easily pointed out. The testator, in this

case, did not provide any permanent machinery for the adminis-

tration of his intended charity. There is no person or body of

persons in existence, that could enforce the trustees to apply this

fund for their benefit, and, under those general words, the bequest

failed for unc:!rtaiuty. At all events, if this should be held to be

a trust which ought to be enforced, only £600 of the residue coukl

be applied to it, that being tlie utmost that the disptmer appointed

for the charity.

Sir William Follett and Mr. Austin, for the respondents, relied

on the cases of HiU v. Burns, and Crichton v. Grierson, referred to

in the Lord Ordinary's judgment, and on the case of Murdoch v.

Tlie Magistrates of Glasgoiv, 6 Shaw & D. 186. The words of

bequest did not limit the sum to £600, but if the same should

amount to £600 or upivcirds, the testator recommended the trustees

and iheiv foirsaids, that is, their successors and survivors, to vest

the same by deed in tliemselves, and apply the proceeds in yearly

payments, to faithful domestic servants in Glasgow, etc. The

residue having exceeded £600 it was not necessary to consider the

words of recommendation of the application of the residue if it

should fall under .£600. The trust was completely established,

and the trustees were constituted by the very words, proper instru-

ments for its administration. The English cases referred to were

not at all inconsistent with the trust in this case, and in two of

them, Meredith v. Hencage, and Ellis v. Selhg, it ought to

have been mentioned tlmt the words * " unfettered and [* 106]

unlimited," accompanied the gift to the testator's widow,

in the former, and the words " without 1)eing accountable to any

person," were added to the direction to the trustees in the latter

case!.

Lord Brougham, after stating that the questions for consider-

ation arose on a trust disposition and settlement, being in the

nature of an instrument mortis caasx', to operate subsequently to

I he disponer's death, and after reading those parts of the instru-

ment respecting the bequest of X20(j0, ami of the residue as above

• iU'L proceeded as follows:-

—

U[)on the first part it has been contended that the sum of
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.£2000, the interest of which was given to Mary Maxwell for life,

and to the trustees at her death, did not sink into the general

residue of the trust, but was given to the trustees beneheially and

for trouble. It did not, however, seem possible to maintain that

proposition. The clause came within the general words creating

a trust ; the words were " but in trust always for the ends, uses,

and purposes after mentioned." The sum was given to them by

the lu^me of trustees; it was also given to their foresaids, that is,

to the new trustees to be assumed by them, and of whom the

maker of the deed knew nothing. To hold it to be a gift for

trouble would be doing violence to the whole tenor of the instru-

ment, and nothing but express words or plain implication could

take it out of the general trust fund. No reliance, indeed, was

placed upon this point at the bar, and had there been nothing

more in the case, I should not have detained your Lordships with

any observations. But two other questions have been made, and

on those tlie argument has mainly turned ; first, whether

[* 107] or not there is a trust constituted by the * deed so as to

enable the application of the fund to be effected according

to the makers' intention, supposing that to be sufficiently certain,

and that it is such an intention as can be supported ; and secondly,

wliether or not the intention is sufficiently certain and can be

supported.

Upon the first question, there seems no reasonable ground of

doubt. It might be enough to look at the part of the deed imme-

diatelv followinQ- the charitable oift, providintr that the trustees

named shall execute the conveyances to those whom tliey are

empowered to assume into the trust, with the same powers and

for the purposes therein written. Now, among these, is that of

assuming others to fill up the vacancies by death or declining to

act; and though the trustees are only empowered to assume on

vacancies, that is quite sufficient for continuing the trust, and

would make it their duty to continue it even if they altogether

declined themselves. But there is a sufficient power in the Court

of Session to provide for continuing the trust in a case of this

description, had there been no such clause. It is unnecessary to

inquire, what power the Court has or what it is in the habit of

exercising in the case of private trusts becoming defective by death

or non-acceptance, although the cases of Bushy, 2 Shaw & D. 176;

of Christie, 5 Shaw & D. 293 ; and still more precisely that of



ft C. VOL. v.] CHARITABLE TllUST. 569

No. 2. - Miller v. Eowan, 5 CI. So Fin. 107-109.

jYoir, 4 Shaw & I). 801 ; cases so late as 1S23, 1S2G, and 1827,

appear to leave no doubt:, that in one way or another, the Court

will prevent the failure of a testator's or a disponer's intention for

want of trustees. And to this proposition, of course, those cases

are no kind of exception, in which the Court refused to in-

terfere, where the property was given to the heir or * other [* 108]

])erson, upon the trustees dying or refusing to act, as Jfac-

(iiHiKill V. 3I((cdowc(ll, Morrison, 7453, a case that came pn'ecisely

within tlie principle which ought to govern the exercise of the

})i)wer of supplying a trust, that if a trustee dies or refuses the

trust, where it is quite clear tliat the intention of the testator was

that, in such an event, the heir should take the estate discharged

from any trust, the Court would not be fulfilling the intention of

the maker of the deed, but acting contrary to his intention, if it

supplied a trustee ; for that is the very event provided for, the

gift going over and the trust ceasing. I apprehend (though it is

unnecessary to dispose of that question), that this gift cannot be

considered as being in the predicament in which it was contended

at the bar it was, namely, that though tliere is a most distinct

constitution of a trust, yet no mention being made of heirs, execu-

tors and administrators, if one of the trustees refused to act, so

that the quorum no longer existed, or if they all refused to act, or

all died, the Court had no power to give effect to the testator's

intention, an argument which would require a much stronger case

to support it than any produced at the bar. But it is unnecessary

to enter upon that consideration, for in the present case there is

no question whatever arising on it. The case of Macdoiuall v.

MacdowaU clearly shows, without deciding how the Court would

act in the case of a private trust, that without any doubt the

Court " will interpose," as it is there said, " where no person has

any immediate interest in the management," and estates destined

to charital)le uses are expressly given as an instance. On this

point, 1 have rather referred to the cases, and especially

the more recent ones, than even to the highly * respect- [* 109]

able authority of Mr. Erskine in the tliird book of his

Institutes, because certainly in former times the Court of Session

was used to go further in supplying defects in trusts than its later

practice appears to warrant.

Then, my Lords, as to the second question. Is tliis gift validly

given to charitable uses ? The maker of the deed first says that
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the re.sidue shall be applied by the trustees to such benevolent

and charitable purposes as they may think proper. Suppose we

read "and" "or," tlie authorities in the Scotch law do not entitle

us to hold that this is so uncertain as to be void. In Hi/l v.

Burns, decided by this House, the fund was to Ije distributed

among institutions established or to be established in GlasL;o\v or

its neighbourhood " for charitable and benevolent purposes," the

same words ; this was held sufficiently certain by tlie Court of

Session, and their judgment was affirmed by your Lordships.

Indeed the distinction between charitable and benevolent uses

was not taken in that case, and there appears nothing in the

authorities on this subject which should lead us to suppose that

the Scotch law has ev'er given the technical meaning to the words
'' charity " or " charitable," which our English law has given since

the statute of Elizabeth. It is true that in Hill v. Burns, institu-

tions in or near Glasgow are named, but I am now citing the case

on the use of the word " benevolent " only. Eor that nothing can

turn upon the generality of the words in the present case, namely,

"charitable purposes," if the addition of benevolent does not

vitiate the- gift, appears clear from the latest decision of this

House, that in Cricliton v. Grierson, where it was held, after a

careful consideration of all the autliorities by the noble and

learned Lord wlio then presided, that a gift to trustees

[*110] * to be applied to such charitable purposes as they shall

think fit, is good by the law of Scotland. The addition in

that case of bequests to friends and relations was much relied on

in the argument at the bar, and in the printed cases, but it does

not form the ground of the decision. My noble and learned friend,

Lord Lyndhukst, expressly held that charitable purposes would be

sufficient by the law" of England, and that the Scotch law is less

strict than ours in this respect, of which indeed there can be no

dou])t.

I do not however think that the case rests here. There follows,

after the general gift, a recommendation of a specific distribution,

namely, yearly payments to faithful domestic servants settled in

Glasgow and its neighbourhood, who can produce testimonials of

good conduct from their masters after ten years' service, and no

one to receive more than £10 a year, how much less being in the

discretion of the trustees. There are several gifts in the cases

referred to, which have been supported by the Court below as well



K. C. VOL. v.] C11AR[TABLE TKU8T. 571

Nos. 1, 2. — Morice v. Ths Bishop of Durham; Miller v. Rowan. — Notes.

as by this House, though considerably less precise and definite

than this. Nor does the word "recommend" indicate here a mere

suggestion or advice. It must be taken as imperative. The dis-

poner first, it is true, gives the trustees a full discretion, but he

then proceeds to specify and provide for two events, the one that

of the residue exceeding £600, and the other that of its falling

lielow £600. In the former event he specifies, under the form of

recommending, the support of old servants ; in the latter event he

leaves the trustees to distribute to such charitable or benevolent

purposes as they may think proper. Supjiosing therefore that any

doubt could have arisen whetlier " recommend " was imperative or

not, had it merely followed the first general words (though

I do not at all * think it would in that case have been [* 111]

otherwise than imperative), the addition of the third clause

removes all doubt, and shows that the discretion only is vested

where the suiu falls short of £600. That there can be no diffi-

culty in superintending the administration of this fund, I take it

to be quite clear. The cases referred to before, and also the case

of Cowan's Huspital, 4 Shaw & D. 276, prove incontestably tliat

persons having an interest in a charity are entitled to put the

powers of the Court in motion with respect to its management,

and I take it to be equally clear that the next of kin of the

founder may pursue the same course.

The decree appealed from must therefore be affirmed ; but as

whatever doubt may be thought to exist in the case has been

occasioned by Llie terms of the deed, and more especially consider-

ing that this is a case of a fund given to a cliarity by a person

who appears not to have been at all sure,— probably who did not

suppose that it would turn out to be anything like so considerable

as it has done, for he speaks of its exceeding £600, or falling short

of £600, and it turned out to be £12,000,-1 am of opinion that

the whole of all parties' costs, both below and here, should be

borne by the estate.

ENGLISH NOTES.

The iutei'pretatiun of lli{> word "charitable," as applicMl to uses ur

ti-iLst purposes, lias in English cases boon inucli inlhieuccil by the |)re-

aiuble of the Act of Elizabeth above referred to (43 Eliz. c. 4), relating

to charitable uses. TIk; ])reaiiible s}>ecifies as charitable uses tlie fol-

lowing; " Ivelief of aged, impotent, and ])oor people, inainten;inc(> of

sick and maimed soldiers and maidners, schools of learning, free schools,
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and scholars in universities, repair of bridges, ports, liavens, causeways,

churches, seabanks, and highways, education and preferment of orphans,

relief, stock, or maintenance for houses of correction, marriages of poor

maids, supportation, aid, and help of young tradesmen, handicraftsmen,

and persons decayed, relief or redemption of prisoners or caj)tives, aid

and ease of any poor inhabitants concerning payments of fifteens, setting

out of soldiers, and other taxes." And accordinglj' "charitable," as

applied to uses or trust purposes, has acquired in English law the mean-

ing of "within the description of the above preamble, or of a similar

nature to the purposes therein described."

"Where there is a general indefinite charitable pur])ose, not fixing

itself upon any particular object, the disposition is in the King by the

sign manual; but where the gift is to trustees, with general or some

objects pointed out, the Court will take upon itself the execution of the

trust.*' Per Sir T. Plumee, M. R., in Ommaneif v. Biitrher (1823),

Turn. & Kuss. 200, 270, citing the gist of the decision of Lord Eldon,

C, in Moggridi/e v. Thackwell (1802). 7 Yes. 3G, 86.

Where a testatrix expressed herself thus: "If there is any money

left unemployed, I desire it may be given to charity," it was decided by

the Chancellor (Lord Eldox) that by the w^ord "money "the testa-

trix meant to pass tlie general residue of her estate, and that it was

well given in charity. Legge v. Asgill (1823), Turn. tS: Russ. 265, n.

In the subsequent case of Ommancy v. Butclier (1823), Turn. & Russ.

260, where the testator, after bequeathing legacies to various persons

and charitable institutions, ordered his books, jewels, &c., to be sold

and various small gifts to be made to certain persons, concluded: "In

case there is any money remaining, I should wish it to be given in

private charity." Sir T. Plumer, M. R., decided that the gift was

intended to be confined to the residue of the produce of the articles

directed to be sold, and that "private charity" meant assisting indi-

viduals in distress, and was not an object which tlie Court could carry

out, and therefore the gift failed.

In the case of JVllliams v. Kershntc (in 1835, before Sir C. Pepys,

M. 11., afterwards Lord Cottenham), cited in tiie principal case ISTo. 2,

and reported in 5 CI. & Fin. Ill, the testator had directed his trustees

to apply the residue of his personal estate to and for sucli benevolent,

charitable, and religious purposes as they in their discretion should

thiidc most advantageous and beneficial. Lord Cottexham held this

direction void for uncertainty. He construed the will as restraining

the discretion of the trustees on!}- within the limits of what was benev-

olent or charitable or religious.

In Ellis V. Selhy (1835), 7 Sim. 352, (1836) 1 My. & Cr. 286, where

a testator after giving a fund to his executors upon certain trusts, de-
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clared it to he his will tliat, in the event (which ]iap[)enp(:l) of tlie

failnre of those trusts, his trustees should apply the fund to and fin-

such charitable or other purposes as they should think tit without being

accountable to anj"- person for such their disposition thereof, it was held

by Lord CoTTEXHAM, C. (affirming the judgment of Vice-Chancellor

Shadwell), that the trust purposes failed for indefiniteness, and that

the fund fell into the residue. Lord Cottenham referred to his own

decision in IJ^iniams v. KersJidic, supra, as made on the same princi[)le.

It is to be observed that the latter of the principal cases (Miller v.

Howan) was an appeal from Scotlaiul, where the decisions are said to

have given to charitable gifts a somewhat greater latitude than in Eng-

land; and it is observed that the question does not, as in England,

resolve itself into the question whether the gift is for one of the objects

enumerated in the Statute of Elizabeth or an analogous object. But

although, for the purposes of tlie decision, Lord Buougham assumed

that Lord Cottexham's construction putting '-or" for "and" might

be applied to the gift in question in the Scotch case, it does not appear

that he agreed with that construction. And it can hardly be supposed

that the House would have come to a different conclusion upon the same

words in an English \^il]. L'pon this point Lord Cottexham's de-

cision appears to be a solecism.

In Nl(j]ithi(/(de v. Gonlhurii (1S4T), 5 Hare, 484, 16 L. J. Ch. 270,

(1848), 2 Phillips, 594, 17 L. J. Ch. 2I)(;, a bequest to the Chancellor

of the Exchequer for the time being, to be by him appropriated to the

benefit and advantage of Great Britain, was held by Lord Cottenham,
affirming the judgment of Vice-Chancellor Shadwell, valid as to the

personalty, as being in the nature of a charitable bequest.

In Attorney-General v. Laves (1849), 8 Hare, 32, 19 L. J. Ch. 300, a

gift for the benefit of any of tlie ministers and members of the churches

now forming up<m the apostolical doctrines brought forward by the late

Edward Irving, who may be persecuted, aggrieved, or in poverty for

preaching or upholding those doctrines, was held by Vice-Chancellor

Wiokam to be a good chai-itable beipiest.

A gift to trustees to apply iu such manner as they, in tludr uncon-

trolled discretion, think proper, "for the benefit, advancement, and
l)ro])agation of education and learning, in every part of the world, so

far as circumstances will permit, " is a good charitable becpu'st. Whicker
V. Hume (Sir J. Eomilly, M. K. iSol), 14 Beav. 509 (Lord Justices

1852), 1 De G. I\L & G. 506, 21 L. J. Ch. 406 (IT. L. 1858), 7 H. L.

C. 124, 28 L. J. Ch. 390.

In University of London v. Yarroiv (1856), 23 Beav. 159, (1857) 1

De G. & J. 72, 26 L. J. Ch. 70, 430, a bequest to a corporation for

<'the f<mmling, establishing, and uphohling an institution for investi-
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fating, studying, and, without charge beyond immediate expenses, en-

deavouring to cure maladies, distempers, and injuries any quadrupeds

or hirds useful to man may be fouud subject to," was held by Lord

Ckanworth, C, and the Lord Justices Turner aud Kxight Bruce,

affirming the judgment of Lord Romilly, M. II., a good charitable

gift.

In The 3Rujor, &r. of Bererku v. Attorney-General (H. L. 1857), 6

11. L. Cas. 310, 27 L. J. C'h. GO, the rule was laid down that where a

testator gives to A. for charitable purposes the wliole of an estate, ap-

propriating the rents among those objects, then (even though the

apju-opriatiou was not exhaustive) au}' surplus of or any increase in the

rents should be a[)plied to the same charitable purposes. But if the sum

allocated to the different objects does not exhaust the income, and there

a[ipears an intention, expressed or implied, tliat the surplus should

be enjoyed by A., then A. will tahe for his own benefit the whole

surplus, and not merely an aliquot part proportioned to the original

surplus.

In Thompson v. Corhij (1860), 27 Beav. 049, a gift of the interest of

a fund "to be divided twice in the year between twenty aged widows

and spinsters of the parish of Beterborough " was held by Romilly,

^L. ]{., a good charitable gift.

In Thornton v. Hon-e (1802), 31 Beav. 14, 31 L. J. Ch. 707, a trust

'* for printing, publishing, and propagating the sacred writings of

Joanna Southcote " was held by Romilly, M. R., a good charitable

trust.

In Ihlaii V. NwDermot (1807), L. R., 5 Eq. 00, (1808) L. R., 3 Ch.

070, a bequest of pure personalty for "such charities and other public

purposes as lawfully might be in the jjarish of T.," was held by the

Ajqtellate Court in ChaHcery, affirming the judgment of Lord Romilly,

M. R., to be good.

The decision in WiUunns v. Kersliaiv was applied b}' Vice Chancel-

lor Hall in He tTctnndJi's Estate, Leavers v. Clayton (1878), 8 Ch. D.

584, 47 L. J. Ch. 075, 39 L. T. 89, where the testator directed that his

executors should apply to any charitable or benevolent purpose they

might agree upon, and at any time, the residue of his personal property

which might by law be applied to charitable pur))oses. The bequest

was held void.

IFitlianis V. Kersliaw is again followed by Kay, J., in Re Hewitfs

Estate, Gateshead {Mayor of) v. Hndspeth (1884), 53 L. J. Ch. 132.

49 L. T. 587, where a testator bequeathed a sum of money to the treas-

urer of a municipal corporation, the interest to be paid annually to the

Mayor "to be expended by him in acts of hospitality or charity at such

times and in such manner as he might think best." The learned Judge
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lield that the gift was not confined to charitable piirposes only, and was

therefore void for nncertainty.

Wdlianis v. Kershaw was distinguished hy Pearson, J., in Re

Sutton, Stone v. Attorneij- Genera I (1885), 28 Ch. D. 464, 54 L. J. Ch.

613, where the testatrix desired that "the uhole of the money over

which I have a disposing power be given in charitable and deserving

objects.'' Pkakson, J., held that the addition of the words "and

deserving " did not enlarge, but restricted the scope of the objects

embraced by the word "charitable."

.AMERICAN N0TP:S.

The princi]3al cases are cited by Ponieroy on Equity Jurisprudence, and

the first by Beach on Equity Jurisprudence. Mr. Pomeroy says (p. 1517):

" One of the distinguishing elements of a ' charitable ' as compared with an

ordinary trust, consists in the generality, indefiniteness, and even uncertainty

which is permitted in describing the objects and purposes or the beneficiaries.

From the very definition of a 'charitable trust 'the beneficiaries are always

an uncertain body or class: but the doctrine goes further tlian this. If the

donor sufficiently shows his intention to ci'eate a charity, and indicates its

general nature and pui'pose, and describes in general terms the class of bene-

ficiaries, the trust will be sustained and enforced, although there may be indefi-

niteness in the declaration and description, and although nuicli may be left

to the discretion of the trustees." Citing the English cases, and observing

(note 2) :
" The decisions appear to be very conflicting, and it is certainly diffi-

cult to havmonize them all." Then continuing :
'• This uncertainty, however,

must not be carried too far. The intention of the donor to create some kind

of charity — religions; benevolent, educational, or otherwise— must never be

left uncertain. It must sufficiently appear that he designed to establish a

charity, and the purpose must be indicated with sufficient clearness to enable

the Court, by means of its settled doctrines, to carry the design into effect.

Such is the well-established English doctrine, and the Court strives to carry

out a charity if at all practicable. In this country the doctrine has been

adopted only to a partial extent. In a few of the States, where the system of

charitable trusts prevails, the English theory seems to have been accepted

with little or no modification. In most of the States, more certainty in de-

fining the purposes of the charity and terms of the trust, or in designating

the class of persons who are intended to be the beneficiaries, is required in

order to sustain the gift, than is necessary under the methods of the English

Courts."

This subject has been repeatedly adjudicated in this country, and ihe fol-

lowing are the holdings in prominent ca.ses. Devise to a city for a college for

*' poor white male orphans between six and seven years of age," held valid.

V'ukd V. Girarrrs Ex'rs, 2 Howard (U. S. Supreme Ct.), 127, and see Ex'rs

of McDonogh v. Murdock, 15 ibid. 3G7 ; Rm.^eU v. Allen, 107 United States,

163. A bequest in trust " to divide such remainder among such charitable

institutions in the citv of St. bonis as be (thn tiustcc) shall deem worthy,"
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held valid. Howe v. Wilson, 91 Missouri, 4-5 ; 60 Am. Rep. 226. A bequest to

found a school in another State, to such pei\sons as the judges of that State

may appoint to i-eceive it, held invalid. Bwicom v. Alhertson, 34 New York,

583. Legacy to a certain society, " appointed to preach the gospel to the

poor," not incorporated until after the testator's death, held invalid. Owens

V. JSlissionary Society, 14 Xew York, o80; 67 Am. Dec. 160. Devise "to be

distributed to the poor of St. Peter's church," held invalid. Flonaijan v.

Flanagan, 8 Abbott's New Cases (New York), 415. " To such charitable

societies for indigent and respectable j)ersons, especially females and or-

phans, as they in their discretion shall think of," held invalid. Beehnan v.

Bonsor, 23 New York, 298; 80 Am. Dec. 269. To be applied toward "feed-

ing, clothing, and educating the poor children belonging to the congregation

of a specified church," held invalid. Dashiell v. Allorney-General, 5 Harris &
Johnson (Maryland), 392 ; 9 Am. Dec. 572. " To the poor, needy, and father-

less " in two designated townships, " to such poor as are not able to support

themselves, to be divided as n)\' executors may deem jiroper, without any par-

tiality," held valid. Urniey's Ex'ra v. Wooden, 1 Ohio State, 160 ; 59 Am.
Dec. 615. To a town to erect a town house, held valid. Coggeshall v. Pellon,

7 Johnson's Chancery (New York), 292; 11 Am. Dec. 471. To a priest to

say masses for the soul of the testator, lield invalid. McGirr v. Aaron, 1 Pen-

rose & Watts (Penn.sylvania), 49; 21 Am. Dec. 361. "For the promotion of

true evangelical piety and I'eligion," to be distributed by the trustees in such

divisions, and to such societies and religious charitable purposes as they may
think fit and proper, held valid. Goinr/ v. Emery, 16 Pickering (Massa-

chusetts), 107 ; 26 Am. Dec. 64.3. "For educating some poor orphans " of a

particular county, " to be selected by the County Court, who are the guardians

of such, and to be confined to such as are not able to educate themselves,"

held valid. Moore's Heirs v. Moore's Devisees, 4 Dana (Kentucky), 354; 29

Am. Dec, 417. To pay or maintain a faithful and competent instructor in a

school to be established by the trustees for pious and indigent youth, held

valid. Sandej-son v. White, 18 Pickering (Massachusetts), 328; 29 Am. Dec.

.501. "To a public seminaiy," held valid. Curlinr/'s Adm'rs v. Curlinys

Heirs, 8 Dana (Kentucky), 38 ; 33 Am. Dec. 475. Devi.^e to construct an asylum

for aged sailors, held valid. Inr/lis v. Trustees, 3 Peters (U. S, Sup. Ct.), 119.

Devise to tlie Methodist church, "to be appropriated to the uses and pur-

poses which the conference may deem most advantageous for said church

;

more especially for the support of Sunday-schools, for the purchase of re-

ligious tracts and the distribution of the same," held valid. Shields v. Jolly,

1 Richardson Fquity (South Carolina), 99 ; 42 Am. Dec. 349. " To be ap-

plied to foreign missions and to the poor saints," "as my executors may
think the proper objects according to the Scriptures," held invalid. Bridges

V. Pleasants, 4 Iredell Equity (North Carolina), 26; 44 Am. Dec. 94. To
the yearly meeting of Quakers, held void. Green v. Dennis, 6 Connecticut,

293 ; 16 Am. Dec. 58. To be distributed among needy and respectable wid-

ows, a similar devise to a certain congregation in Richmond, to build and

support a chapel, and a devise to trustees to permit the Roman Catholics of

Richmond to build a church, held void. Gallegd's Ex'rs v. Attorney-General,
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:] Leigh (Virginia), 450; 24 Am. Dec. G50. "For the use of the members of

the Methodist Episcopal Church in the United States," held void. Metliodist

Church V. Ihnninyton, 1 Watts (Pennsylvania), 218; 26 Am. Dec. Gl. Devise

for ''building convenient places of worship free for the use of all Christians,"

etc., held void. White v. AUorney-GeneraL 4 Iredell Equity (Xorth Carolina),

li) ; 44 Am. Dec. 92. " For the preaching of tlie gospel of the blessed Son of

(!od as taught by the people known now as Disciples of Christ," at a certain

place, held valid. Sowers v. Cyrenius, 39 Ohio State, 29 ; 48 Am. Rep. 418.

" To the support and management of such worthy and meritorious charitable

and educational and religious institutions of the Roman Catholic faith" as

he may determine, held valid. Qniini v. Shic-l/ls, 02 Iowa, 129 ; 49 Am. Rep.

141. Devise for a burying-ground for '• all tlie white ivligious societies of

Cliristians," held void. Bruicn v. Caldwell, 2o AVest Vii'ginia, 187 ; 48 Am.
Rep. 376. To county commissioners to preserA^e, repair, and keep the graves

and monuments of the testatrix and named relatives, held invalid. Johnson

V. Holijield, 79 Alabama, 428 ; 58 Am. Rep. 596. •• For such charitable pur-

poses as he shall think proper," held valid. Mhioi v. Baker, 147 Massachusetts,

348; 9 Am. St. Rep. 713. Devise "for educational purposes" and the erec-

tion of "a college or institution of learning," held valid. Haley y. Umatilla

County, 15 Oregon, 172; 3 Am. St. Rep. 142. "To the Sunday-school of said

church," held valid. Eutaw P. B. Church v. Shiveley, 67 Maryland, 423 ; 1 Am.

St. Rep. 412. " To aid needy and meiitorious widows" of a named town, in

the trustee's discretion, held valid. Camp v. Crocker's A dirt' r, 51 Connecti-

cut, 21. Devise " for the express purpose of spreading the light of social and

religious liberty and justice in tliese United States of America," held valid

(leorye v. Bradducl, 45 New Jersey Equity, 757; 14 Am. St. Rep. 754. '• At

discretion by the selectmen of B. for the special benefit of the worthy, deserv-

ing, poor, white, American. Protestant, democratic widows and orplians re-

siding in B.," held valid. Ijr((nl.4cy v. Selectmen of Bridyeporl, 53 Connecticut,

489 ; 55 Am. Rep. 152. "For such religious and charitable purposes and ob-

iects, and in such sums and in such manner as will, in his judgnu^nt, best

promote the name of Christ," lield invalid. Ulauyht v Getzendanner, 65

Maryland, 527 ; 57 Am. Rep. 352. For nuisses " for the repose of the testator's

soul and the souls of his family, and also for the souls of all other persons

who may be in purgatory," held void. Holland v. Alcoclc, 108 New York,

312; 2 Am. St. Rep. 420. To build a free schoolhouse and extend the edu-

cation of poor children, held void. Stonestrcet v. Doyle, 75 Virginia, 356 ; 40

Am. Rep. 731. To church trustees to suppress manufacture and sale of in-

toxicating liquor, held valid. Jldines v. Allen, 78 Indiana, 100; 41 Am. Rep.

555. Devise to trustees, with re(pu^st to procure the incorporation of a free

library and reading-room in the city of New York, and to promote such

scientific and educational objects as the trustees may designate, held void.

Tilden v. Green, 130 New^ York, 29 ; 27 Am. St. Rep. 487 ; 14 Lawyers' Re-

ports Annotated, 33 (three Judges dissenting). To such charitable institu-

tions and in such proportions as his executors shall choose and designate,

held void. Read v. Williams, 125 New York, 560; 21 Am. St. Rep. 748.

" For the benefit of the inhabitants of East Dennis and vicirdty for educar

VOL. V. — 37
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tioi'.al purposes,'" with direction to erect a liuilding in a certain place, held

valid. Searti v. Chapman, lo8 INIassachusett.s, 400; 35 Aiu. St. Rep. 502.

Devise that proceeds shall l)e devoted to a free female college, and " if the way

be not clear to that end," '-for some charitable purpose, preference being

given to something of an educational nature," held void. Johnson v. Johnson,

92 Tennessee, 559 ; 36 Am. St. Rep. 1()4 ; 22 Lawyers' Reports Annotated,

179. " For the relief of the poor and unfortunate," to be expended accoi-ding

to the judgment of the testator's sisters, held valid. Bidlard v. Chandler, 149

Massachusetts, 532; 5 Lawyers' Reports Annotated, 104. " To some Presby-

terian institution in Baltimore as they may deterinine, for charitable or re-

ligious 2)urposes," held void. Ganihel v. Trippe, 75 Maryland, 252 ; 32 Am.

St. Rep. 388 ; 15 Lawyers' Reports Annotated, 235. For hospitality to min-

isters and others " travelling in the service of trutli," and to the personal relief

of the poor or otherwise in the service of the truth," held void. Kelly v.

Nichols, 18 Rhode Island, — ; 19 Lawyers' Reports Annotated, 413. Bequest

to a town for the benelit of the poor of the town, not eontined to the town

paupers, held invalid. Fosdick v. Hempstead, 125 A^'ew York, 581 ; 11 Lawyers'

Reports Annotated, 715. For an "art institute," held valid. Ahn>/ v. Jones,

17 Rhode Island, 265; 12 Lawyers' Reports Annotated, 414. To establish and

maint;dn a school "• for destitute and friendless children.," held valid. Woodruff

V. Marsh, 63 Connecticut, 125; 38 Am. St. Rep. 340. For a free public library

in Chicago, held valid. Crerar v. Williams, 145 Illinois, 625 ; 21 Lawyers' Re-

ports Annotated, 454. For poor churches of a city and its vicinity, held

valid. McAlisfer v. Burgess, 161 Massachusetts, 239; 21 Lavryers' Reports

Annotated, 158. For "next of kin who maybe needy,'' held void. Fon-

taine's Adm'r V. Thompson's Adm'r, 80 Virginia, 229 ; 56 Am. Rep. 588. To a

Sunday-school " to be employed in making Christmas presents to the schol-

ars," held void. Good41 v. Union Ass'n, 29 New Jer.sey Equity, 32. Bequest to

church to be annually laid out in bread for the poor, held valid. Wilman v. Lex,

17 Sergeant & Rawle (Pennsylvania), 88 ; 17 Am. Dec. 644, citing the j\Jorice

case. To procui-e laws enlarging rights of mari'ied v>omen, held invalid.

Jarlson v. Phillips. 14 Allen (Massachusetts), 539. To aid in the anti-slavery

niovenient, held valid. Ibid. To niaintain a Shaker comnuinity, held valid.

Gass V. Wilhife, 2 Dana (Kentucky), 170. To maintain and repaii- a family

burying-ground, lield valid. Dexter v. Gardner, 7 Allen (Massachusetts), 243 :

Sivasey v. Am. Bible Soc, 57 ]\Iaine, 523. A bequest to a church for masses for

the repose of tlie testator's soul, held void. Festorazzi v. S(. J. R. C. Churchy

Alabama Sup. Ct., 25 L. R. A. 360. A trust for an infidel society cannot be

sustained. Zeisiceiss v. James, 63 Pennsylvania St. 465 ; but a devise to be

used in distributing the works of Henry George was sustained as a charitable

trust, notwithstanding this author teaches that private ownership of land is

robbery. George v. Braddock, 45 New Jersey Equity, 757 ; 14 Am. St. Rep.

754.

"For the relief of the resident poor in a certain village," and to "establish

a school for the education of young pei-sons in the domestic and useful arts,"

held valid. Weh.^ter v. Morri.o, 66 Wis. 466 ; s. c. 57 Am. Rep. 278. "For

the aid and support of those of my children and their descendants who may
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hp destitute, and in the opinions of tsaid trustees need such aid," lield invalid.

Kent V. Dunlnnv, 142 Mass. 210 ; s. c. 56 Am. Rep. 667. A devise to the

people of the United States, or if Congress does not effectuate it, to the

people of Virginia, or if they decline, to certain Hebrew congregations, for

certain educational purposes, held void. Levy v. Leoij, 36 New York, 97.

•• For such charitable institution for women in the City of Chicago as he may

elect," held valid. Mills v. Newbernj, 112 111. 12:^; s. c. ol Am. Rep. 213.

For a home " for aged, respectable, indigent women who have been residents

of New London," held valid. Coit v. Comstock, 51 Conn. 352 ; .s. c. 50

Am. Rep 29. " To be distributed by them (executors) after my decease

among my relations, and for benevolent objects, in such sums as in their

judgment shall be for the best," held valid. Goodale v. Mooitey, 60 N. II.

528; s. c. -±9 Am. Rep. 3o4. "For the suppression of the manufacture and

sale of intoxicating liquors," hi-ld valid. Haines v. Allen, 78 Ind. 100;

s. c. 41 Am. Rep. 555. "To assist, relieve, and benefit the poor and neces-

sitous persons, and to assist and co-operate with any such charitable, religious,

literai-y, and scientific societies and associations, or any or either of them as

shall appear to th3 trustees best to deserve such assistance or co-operation,"

held valid. Suler v. UiUiard 132 Alass. 412; s. c. 42 Am. Rep. 444. For

"the education of the .scholars of poor people," of a certain county, held valid.

Clement v. Hyde, 50 Yt 716 ; s. c. 28 Am. Rep. 522. " Among such Roman
Catholic charities, institutions, schools, or churches in the City of New York "

as a majority of the trustees should select, and in such sums as they should

think proper, held valid. Poorer v. Cassidy, 79 N. Y. 602 ; s. c. 35 Am. Rep.

550. " For the purchase and distribution of such religious books as they

should deem best," held valid. Simpson v. Welcome, 72 Me. 496 ; s. c. 39 x\.m.

Rep. 349. To " distribute to such persons, societies, or institutions as the}^

shall consider most de.serving," held valid. Nichols v. Allen, 130 Mass. 211
;

s. c. 39 Am. Rep. 445. " For any and all benevolent purposes that he may
see fit," held void. Adye v. Smith, 44 Conn. 60; s. c. 26 Am. Rep. 424.

" Among such nicorporated societies organized under the laws of the State of

New York or the State of Maryland,' having lawful authority to receive or

hold funds upon permanent trusts for charitable or educational uses," as the

trustees might select, and in such sums as they should determine, held void.

J'ritchard v. Thompson, 95 N. Y. 76 ;
s. c. 47 Am. Rep. 9. " To aid indigent

young men " of a certain town " in fitting themselves for the evangelical

ministry," held valid. Trustees, &i'c. v. Whitney, 54 Conn. 342. "For worthy
educational, charitable, and benevolent purposes and objects, and not for any

other purposes whatever," held valid. Fox v. Gihbs (Elaine), 29
; Atlantic

Rep. 940.

In a recent case, Kinsley v. Kinsley. 15 Can. Law Times, 47, the Ontario

Court of Appeal held that a bequest by which the executors were directed

" to invest the residue of the estate and to apply the annual interest therefrom

in such way and manner as the executors should deem expedient and proper

for tlie promotion of free thought and free speech in the province of Ontario,"

was void as opposed to Christianity.

It will be seen from the foregoing collection of cases that no definite rule
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c-;in be deduced from the American authorities, except perhaps that iiiicer-

lainty as to tiie favoured members of a chiss is excused if the chiss is definite.

Mr. romeroy says (note 1, Equity Jurisprudence, p. 1.318) :
• It is impotssible

to formulate any more specific American rule " (than that quoted above from

his text), "since there is a radical difference in tlie theories and fundamental

views prevailing in various .States." Mr.Pomeroy cites a great many authorities

other than those given above, much to the same general purport — tliat no rule

can be laid down for all the States. The particular subject, and the general

subject of charitable trusts, and the ci/ prh doctrine, is very learnedly discussed

in the New York autliorities cited above and other New York cases referred

to in them, and in Moore's Heirs and Moore's Devises, 4 Dana (Kentucky),

0.5-1; 29 Am. Dec. 417. See Dr. Bigelow's notes to 1 Jarman on Wills (6th

Am. ed.), pp. •200, 201, 202 ; Lecij v. Ler//, 33 New York, 97.

As to the different rules of charitable trusts, see the particular analysis of

Mr. Pomeroy (Equity Jurisprudence, § 1029 and notes).

Xo. 3. — PHILPOTT (Appellant) v. PRESIDENT AND GOV-
ERNOPtS OF ST. GEORGE'S HOSPITAL AND OTHERS
(Respondents).

ATTORNEY-GENERAL (Appellant) v. PHILPOTT AND
OTHERS (Responiients).

(1857.)

KULE.

A BEQUEST of money to be employed in buildings for a

charitable object, if land shall at some future limited time

be given for that purpose, is a valid Ijequest notwithstand-

ing the Mortmain Acts.

Philpott (Appellant; v. President and Governors of St. George's Hospital

and Others (Respondents).

Attorney-General (Appellant) v. Philpott and Others (Respondents).

6 II. L. Cas. .3.38-375 (s. c. 27 L. J. Ch. 70 ; 3 Jur. X. S. 1269).

Charif;/. — Mortmain Act.

Testator devised to S. a piece of land in the handet of N. He then de-

clared that he had long contemplated erecting and endowing almshouses on

some part of his estate in the parish of N., and if within 12 months after his

decease any person should give a piece of land as a site for such almshou.ses,

then as soon as the same had been legally dedicated to charitable uses ha
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directed liis trustees to pay to the trustees of tlie intended charity £00,000, to

be devoted to the purposes of the said charity, but so that no part should be

applied to the purchase of lands for the same. ^ , within 12 months of the

testator's death, duly dedicated to the purposes of the charity the land which

had been devised to him. On a bill filed to have the £()0,000 applied foi' the

benefit of the charity, — Held, that the gift by the will of that sum as it ex-

pressly excluded the purchase of land, was a valid bequest, and was not affected

by the Mortmain Act (.9 Geo. II. c. 36).

This was an appeal against two decrees of the Master of [338]

THE IiOLLS in saits instituted to declare and carry into effect

the will of the Ilight Hon. Eeginald John Pindar, Earl Beauchamp.

This will was dated on the 18th June, 1847, and after another

devise, not necessary to be referred to, gave and devised " all that

piece or parcel of pasture land, situate, &c., in the hamlet of New-

land, in the County of Worcester," to " Charles Grantham Scott,

his heirs and assigns forever." The will then proceeded as fol-

lows :
" And whereas I have contemplated erecting and endowing

almshouses, either upon some part of my estate or else-

where * in the liamlet of Newland aforesaid for the [* oo9]

residence of twelve or such larger number of poor men
and women, members of the Church of England, who shall have

been employed in agriculture and liave been reduced by sickness,

misfortune, or infirmity ; now, in case I happen to die without

effecting such oljject, and any persons or person should, within

tvyelve nujnths after my decease, at their, his, or her expense, pur-

chase or give a suitable piece of land in Newland aforesaid as a

site for such almshouses, and with intent that the same should be

devoted to such purpose, then I empower and direct the trustees

or trustee for the time being of this my will, when and so soon as

such land shall have been legally dedicated to charitable uses,

provided they, he, or she shall approve the scheme of tlie intended

charity, and the rules and regulations proposed for the government

thereof, to pay to the trustees of the said intended charity out of

such part of my personal estate as is hereinafter mentioned the

sum of £60,000, to be by them devoted to the several purposes of

the said charity in the manner to be determined in respect of the

funds of the same ; but so nevertheless that the said sum, or any

part thereof, shall not be applied in or towards the ]iurchase of any

lands for the purposes of the said charity. And if and in case no such

piece or parcel of land shall l)e found and provided as aforesaid, or
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being such, the scheme of the intended charity or the rules and

regulations for the government thereof, shall not in the opinion of

the majority of my said trustees be in accordance with what they

may consider my wishes upon the subject to have been, then I give

and bequeath the said sum of X 60,000 to the trustees for the time

being of St. George's Hospital, situate at Hyde Park Corner, in the

county of Middlesex, to be by them applied to the purposes of that

institution."

[* 340] * The testator appointed C. G. Scott, Susan Kitching,

and the Rev. T. Philpott, executors and executrix of his

will, and died 22d January, 1853, leaving pure personalty more

than sufficient to satisfy the legacy in question.

By an indenture dated the 6th December, 1853, and made be-

tween Charles Grantham Scott, on the one part, and John Abel

Smith, Susan Kitching, and the Piev. Thomas Philpott, of the other

part, duly executed and enrolled in chancery, after reciting tlie ma-

terial parts of the will of Earl Beauchamp relative to the charity
;

and that C. G. Scott was desirous of effectuating the object contem-

plated by the testator, it was witnessed that C. G. Scott, for a

nominal consideration, did grant and convey unto John Abel Smith,

Susan Kitching, and the Rev. Thomas Philpott, and their heirs and

assigns, all that piece of pasture land in Newland, in the will de-

scribed, to hold to them, their heirs and assigns, forever. Neverthe-

less, upon trust and to the intent that the same piece of land and

hereditaments should thenceforth be devoted to the purposes, and be

used as a site for the erection of such almshouses, as in the will

mentioned, and other the purposes of the said intended charity
;

and that the same should be used and enjoyed for those purposes,

and be subject to such powers and provisions, in relation thereto
;

and that the scheme of the said intended charity, and the rules and

reoulations for the oovernment thereof, should be framed and settled

in such manner in all respects as the trustees for the time being

of the now stating indenture should, w^th the approbation of the

trustees for the time being of the testators will, thereafter deter-

mine, and should by any indenture executed by them, and enrolled

in Chancery, direct and declare accordingly..

By an Act 4th & 5th Will. 4, c. 38 :
" The President, Vice-

[* 341] presidents. Treasurers, and Governors of St. George's * Hos-

pital " are made a body corporate, and l)y that name have

perpetual succession and a common seal, and are made capable to
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obtain and hold, for the purpose of the institution, any monies

and other personal estate and property of what nature or kind

soever.

Various conflicting claims having arisen in respect of the sum of

£60,000, the appellant, on 3d June, 185-J-, filed his hill against

the respondents, praying that the rights and interests of all parties

under the will in respect of the said sum might be ascertained and

declared, and that the trusts of the said will might be carried into

effect so far as the same related thereto.

The President and Governors of St. George's Hospital, by their

answer, claimed the said sum of .£60,000 by virtue of the will,

notwithstanding the execution of the indenture of the 6th Decem-

ber, 1853, and submitted that if such indenture had been executed

and enrolled as before mentioned, nevertheless the land comprised

therein had not been thereby legally dedicated to charitable uses.

The cause came on to be heard before the Master of the Rolls,

who, by a decree made on the 19th November, 1855, adjudged and

declared that the bequest contained in the will of Earl Beauchamp

was void as regards the almshouses mentioned therein, as coming

within the provisions of 9 Geo. II. c. 36 (the Mortmain Act), and

that the bequest as regards the trustees of St. George's Hospital,

in the county of Middlesex, did not take effect, by reason of the

events on which the gift to the trustees was to take effect not

having arisen.

On the 5th December, 1855, the Attorney-General intervened in

the matter, and filed his information against all the other parties,

insisting that the indenture of the 6th December, 1853, was a valid

dedication of the land, and that the bequest contained in

the will was a valid bequest, and * ought to be carried [* 342]

into effect and the charity established. The case was

heard at the Eolls, and on the 10th March, 1856, a decree was

made dismissing the information (21 Beav. 134). Both these de-

crees were appealed against.

The Attorney-General (Sir II. Bethell) and Mr. G. M. Giffard,

for the appellant, Thilpott.

Mr. R Palmer and Mr. 11. Hawdcins, for St. George's Hospital.

Mr. Lloyd and Mr. Cairns appeared on behalf of Mrs. Kitching

and Mr. Grantham Scott.

Mr. H. Terrell for the Attorney-General.

The Lord Chancellor : — ... [•'•i''']
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The question here is, I conceive, a question wholly dependent

upon the true construction to be put upon the Act of the 9th

Geo. II. c. 36. The question arises upon the will of Lord Beau-

champ, dated the 18th of June, 1847, which contains this bequest.

[His Lordship read it.]

Before the statute 9 Geo. II. c. 36, there was nothing, so far as I

am aware, that prevented the disposition of lands for charitable

purposes (provided they were kept free of feudal diflficul'ties) arising

upon the Statute of Mortmain. Then it was thought objectionable

to give money for the purpose of buying lands, and restrictions

on such bequests of money was introduced.

[* 348] * There is no doubt that the bequest of this £60,000 was

not a gift by a deed enrolled in the manner pointed out by

tlie statute ; and if, therefore, it is within the prolubition of " money

given to be laid out in the purchase of land," it is struck at by the

statute. If it is not within the prohibition, it is not struck at by

the statute. Tlie question, therefore, is merely a question upon the

true construction of that statute.

Now, it was argued at the bar, that in truth this was a purchase

of land, for it was a direction in some mode or other to acquire the

lands. And we have an ingenious, and, I dare say, correct defini-

tion of the word " purchase " given to us. It was said that " pur-

chase " may mean anything that a person may be able jiour chasser

to gain or pursue ; that these lands were to l)e gained, and that

consequently those were lands directed to be purchased. That was

a very ingenious argument; but I think the answer made to it by

the Attorney-General is quite conclusive, that, whatever meaning

may be given to the word " purchase," when used on other occa-

sions and in otlier contexts, here it is perfectly certain and demon-

strable tiiat it means "purchase" in the ordinary sense of the

word, just as where you speak of the purchase of a horse or the

purchase of a watch. The language of the statute is that no sum

of money shall be giveii to be laid out in the purchase of lands, —
that is, if you like, pour chasser lands, in consideration of money

given for them ; that is to say, it prohibits the buying of lands. I

apprehend, therefore, that there can be no possible doubt that this

is not a purchase witliin the express w^ords of the statute ; it is not

money given to be applied in buying lands.

Indeed, the Mastkr of the PtOLLS in his judgment did not so

consider it ; but he held the bequest to be nevertheless void, as
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coming witliin the spirit of the statute, having, as he described it,

a direct tendency to bring hinds into mortmain. Xo\v, in one sense,

that is perfectly true; this bequest has a direct tendency

to bring lands into mortmain,— * it is a solicitation ; it is [* 349]

something that may even operate as an improper pressure

upon some one else to bring lands into mortmain. But I must own

I think that is not the way in which any court of justice has

a right to deal with prohibitory statutes. Prohibitory statutes

prevent you from doing something which formerly it was lawful

for you to do. xVnd whenever you can find tliat anything done

that is substantially that which is prohibited, I think it is per-

fectly open to the Court to say that that is void, not because it

comes within the spirit of the statute, or tends to effect the object

which the statute meant to prohibit, but because by reason of the

true construction of the statute it is the thing, or one of the things

actually prohibited.

And I think that distinction is very well illustrated by one of

the cases that was cited in the course of the argument; I mean the

case of The Attoriicij-General v. Davies, 9 Ves. 535 ; 7 1?. R. 295.

What is prohibited is giving money to be laid out in the purchase

of lands. In The Attorneij-Gcneral v. Dorics the testator gave the

residue of his estate for tlie use of the Orphan School in the City

Eoad, upon the condition that the committee of that school would

convey certain lands. That was not strictly a purchase, but it

clearly differed only in name. It was giving them money as a con-

sideration for their giving lands to a charity. And the Court — I

think very properly— held that that was prohibited by the statute,

not because it came within the spirit of the statute, or tended to

the evil which the statute was meant to remedy, but because it was

expressly prohibited by the statute.

So, in this case, if it had been found (no such question has been

raised here, but undoubtedly the fact might have awakened

great suspicion), — if it had been found that the * testator [*350]

had said to certain persons, " I will give you land by my
will, but with the understanding that when T give money to endow

that which you shall build, you shall give the land for the purpose

of the charity," that would in truth have been void, not l^ecause it

came within the spirit of tiie statute, but because it would iiave

been a thing directly struck at by the statute. It would have l)een

in form a devise to those gentlemen, but in substance a devise to
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charity, making tlieui in tiutli trustees. No sucli question as that

has been raised here. I assume, in the observations which I am
about to make, that this transaction is, as it purports to be on the

face of it, an independent gift of £60,000 for the maintenance of

certain ahiishouses, if within a year after the death of the testator

somebody ekse should give lands and build such almshouses. Now,

that is not struck at by the express words of the statute.

Then the only question is, wliether, by a long series of authori-

ties, or any course of decisions, it is shown that transactions similar

to this have been considered as avoided by the statute. Because, if

that should be so, just as I said in the preceding case (Ma/jor, &c. of

Beverleif v. The Attorney-General, 6 H. L. Cas. 310), it does not be-

hove us, after a long course of decisions, to inquire minutely or

narrowly into wiiat the origin of such course of decisions has been.

But upon looking at all the cases I not only do not find such a

course of decisions, but it appears to me that, when the cases are

examined, there is a perfectly uniform course of decisions to the

contrary. I do not rest my judgment in this case upon any previ-

ous autliorities as warranting my decision here, but, in the view I

take of it, I decide this case upon the construction of the statute

and the absence of any authority wliich interferes with the literal

meaning of this enactment.

[* 351] *The first case to which 1 sliall advert, and which was

decided soon after the passing of this statute, in the time

of Lord Hardwicke, was the case of TJie Atturn-'i/- General v. Bowles,

2 Yes. Sen. 547; 3 Atk. 806. That was a bequest to executors of

a sum of £500 to lay out a part in building a small school-house,

with a little house adjoining for the schoolmaster, the purchase

of tlie ground and expenses of the building not to exceed £200.

Lord Hardwicke held tliat that £200 might be lawfully laid out in

l)uil(ling upon lands belonging to, or which might belong to the

parish.

I have not the least hesitation in saying that all the Judges wdio

liave questioned this decision have questioned it upon the soundest

ground. T am surprised that a Judge of Lord Hariavicke's ex-

treme accuracy and knowledge of jurisprudence generally, should

have fallen into such an error as that. The statute has expressly

prohibited the giving of money to be invested in land, and in that

case there was a positive direction to invest a sum of money in

buying a site of ground and building upon it, the whole expendi-
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tare not to exceed £200. No doubt, Lord Hardwicke might have

truly said, "If the testator had only given £200 to he employed in

building, not upon land which lie himself gave, but upon land to

bo Ljiven by others, that would have been valid," l)ut what he gave

was money to be laid out upon the purchase of land and in build-

nig upon it.

That was undoubtedly a wrong decision, and it is declared to be

so by Lord Northington just ten years afterwards, in the case of

The Attorney-General v. Tyndall, 2 Eden, 207 ; Amb. 614, where

Lord Northington pointed out the error into which Lord Hard-

wicke had fallen. It is said, and we know^ from tlie history

of the times tliat it was so, that Lord * Nortiiixgtox owed [*352]

a grudge to Lord Hardwicke, and that he liked to throw

out observations against his judgments, and probably there may be

something of feeling in the mode in wliich he expressed himself in

that case. But I must say that I quite agree with Lord North-

ington in his opinion that the judgment which Lord Hardwicke
gave in the case of The Attorney-General v. Bowles is utterly irre-

concilable with the statute and with all subsequent decisions.

But Lord Northington, while triumphantly showing the error

in The Attorney-General v. Boides, says, " Building on a site is

laying out the money in realty, and therefore contrary to the spirit

of the statute. It is demandable in ^ praecipe, and is a purchase of

so mucli realty." That has been entirely overruled in subsequent

times. No doubt it is an improvement of the realty, Init nobody

will now pretend to argue that a bequest is void because it directs

money to be laid out in building upon, or otherwise improving

land already in mortmain. This seems, however, to have been the

opinion of Lord Nohthixgton.

My Lords, those two opposite judgments, the first in 1754, and

the other in 1764, for a great many years afterwards, during the

times of Lord Camden and Lord Bathurst, and even down to the;

time of Lord Thurlow, led to a great deal oE conllicting decisions

upon this question, wdiether bequests for building for charitabL^

purposes were or were not good. Just before Lord Thurlow gave

up the Great Seal in the year 1792, there came Ijefore him the

case of The Attorney-General v. Nas^h, 3 Bro. C. C. 588, which T

think is a very important case with reference to the true view of

this subject. There the bequest was upon trust that the persons

to wliom it was given should cause to be erected and built in
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r* 353] Droitwicli a * school-house and certain other buildings;

and then the testatrix directed and empowered her trustees

to purchase such spot of ground as they should think proper for

the purpose. This was argued before Lord TfEURLOW more than

once. The decision of Lord Thurlow is given in ratlier a strange

war ; it is not given as having been a judgment pronounced at the

time the decree was made, but as if some observations had been

thrown out bv Lord Thurlow in the course and at the conclusion

of the argument. I observe, looking at the date of the decree, that

it was made just three weeks before he gave up the Great Seal,

and I dare say it was one of tliose cases in which he directed

the judgment to be entered up, having previously expressed what

his views were. Eventually he decided against the validity of the

bequest, and I think most properly. The testatrix at first directed

that the trustees should cause to be erected a certain school-house

upon land which she expressly declared was not to be purchased

by her trustees, but was to be land already in mortmain. This

direction was, I apprehend, perfectly good. But then she went

on and expressly directed and empowered her trustees to purchase

such a spot of ground as they should think proper for the purpose.

Even there Lord Thurlow struggled hard to endeavour to support

the bequest. He says, " I cannot conceive that it would disappoint

her intention if the whole land came aliunde^' treating it as if

she had authorised it to come almndc. "The question is, whether

authority given to the executors to lay out the money in land

would bring it within the statute. If land were given I think it

clear that the executors could not keep back one shilling of the

bequest for the maintenance of the charity." Therefore what

Lord Thurlow said upon that occasion was this, I think it is clear

that if anybody else gave the land for the charity the be-

[* 354] quest would be * perfectly good and tlie trustees could not,

without a breach of duty, keep back a farthing of the

money. Eventually, however, without giving any reason for alter-

ing his opinion, he allowed the demurrer in that case, which was

in truth an expression of liis decided o}iinion th;it the l)equest

was bad ; and clearly it was bad, because tlie land did not come

aliunde to the executors, it was a direction to the executors to

purchase whatever land tliey tliongl)t fit. Still it was clearly an

intimation of Lord Thurlow's opinion that if there was money to

be invested on land acquired almnde, the bequest would be good.
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The next case was that of The Atturnei/-Gciicral v. Wliitckurch,

3 Ves. 141, before Lord Alvanley, iu the year 1796, and it lias

been supposed to be a case in wliich Lord Alvanley had inti-

iiiated an opinion that a bequest to build upon land that should

hereafter be given was bad. I think Lord Alvanley meant nothing

of the sort. In that case there was a devise of four houses for

almshouses, aud £2000 to trustees for the benelit of their inmates.

There was not the least doubt about the invalidity of that bequest.

It was not a bequest of money to be laid out in land, but a bequest

of four houses, and the question was whether the bequest of the

houses was bad. It was argued that the bequest of the £2000

might be good, in order to be applied, not to the almshouses devised

by the testator, but to some other almshouses. But it was

eventually decided that that could not be ; that the substratum

falling, that which was upon it fell also. There Lord Alvanley

says, " The Attorney-Gcneral v. Bowles has been shaken by subse-

quent authorities, and it is not one of those decisions of his that

I can entirely concur in ; I mean that part of it where

admitting that the object * was to erect a Iniilding upon [* 355]

land not then given, he throws out that if land should

be afterwards given, the statute would not be evaded by applying

the money to erect a building upon it." What Lord Alvanley
says there is perfectly true, and gives a perfectly correct view of

the law. But with respect to that case of 2'he Attorney-General v.

Bowles, the question there was, not drawing a distinction between

a grant of money to be laid out on land that was to be thereafter

given, and money to be laid out upon land that was to be purchased,

but the question was whether, if the bequest was to lay out in

land that was to be purchased with the money, you could repudiate

so much of it as directed the purchase of land, and retain the other

which directed the building. Lord Alvanley truly says, Lord

Hardwiokk's view of the law, so understood, cannot be supported.

That a good bequest may be made of money laid out on land

to be afterwards acquired, not by means of that money but by

gift or otherwise, appears to me to be a matter not so much
decided as taken for granted by all modern Judges down to very

recent times. Indeed Lord Eldon, in the case of The Attoriiey-

Gemral v. Parsons, 8 Ves. 186, 191
; 7 E. R. 22, 26, states this

(the facts of the case are not very material, but I chiefly refer to

that case for what Lord Eldon s;iys upon it): "I agree with
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the late cases, whicli go a great way to establish that the Court

cannot put such a construction upon the word ' erect ' as was put

upon that word in former cases, and that ^>/'/y/?r//rt(vV the testator

must be taken to mean by the word, that land shall be bought."

That refers to a course of decisions with which I need not trouble

your Lordships, in whicli this Cjuestion has been in innu-

[* 356] merable cases raised. Supposing a testator simply * directs

his executors to build almshouses, or to build a house, does

that necessarily imply that they are to get land for the purpose ?

May it not mean that they are to build if they can find any person

Avilling to give the land ? There has long been a great struggle

to hold that that was the meaning of it : Lord Haedwicke saying

that " crigerx" does not mean merely erecting in the sense of physi-

cal erection ; he alludes to the words by which corporations are

constituted, where " crigere " is used in the sense of " constitute."

Therefore he says to erect almshouses may simply mean to endow

something which has been built by somebody else. However,

Lord Eldon approves of the more modern decisions upon that

subject as coming under the common-sense view, that where there

is a direction to built or erect almshouses, and those words alone

are used, it must mean that ground must be acquired for the pur-

pose, unless there is something to point out that tlie houses are

to be built upon ground not to be purchased, but upon ground

already existing in mortmain, or to be given by some other person

for the purpose. He adds to what I have before quoted. "I think

the good sense is with the later cases, requiring that the testator

himself should liave manifested his purpose to be sufficiently an-

swered if they could hire, or beg land, according to the expressions

in the different cases." Is not that conclusive to show that Lord

Eldon considered that a direction to build upon land which the

devisee could hire, or beg, would be a good bequest. Then he says,

" I have reason to know Lord Thurlow's opinion was, that if a

testator directs a school to be built, and does not advert himself

by words in his will to a purpose that the land is to be acquired

otherwise than by purchase, you ought to infer that he meant it

to be acquired by purchase ; and then it will not do." It is

[* 3571 quite clear that * Lord Eldon considered that if it was

a direction to build upon land which the donees of the

money could beg, or upon land which they could otherwise acquire,

or upon land already in mortmain, it would be a perfectly good
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bequest. He does not say that, but he assumes it as being un-

questionable, and all his reasoning goes upon the assumption that

that is the law.

Then comes the case to which 1 have already adverted. The

Attorney- General v. Davies, 9 Ves. 535; 7 R E. 295, is extremely

important. The case came before Sir William Grant, and then

by appeal before Lord Eldon. There the bequest was of "the sum
of £5000, more or less, as it may be wanted, to build twelve alms-

houses, purchase the ground, six for poor men, six for poor women,

economy and convenience observed in the structure." Then there

was a general gift of the residue to the Orphan School in the City

Road, upon the condition that the directors of that school should

procure a piece of ground for almshouses, which in truth was a

direction substantially to purchase land. The Master of the

EoLLS held both those bequests to be bad. As to the first there

is no doubt. He says, " It must be admitted that if the will

stopped with the bequest of the X5000, it would be wholly void,

for the testator gives it expressly to purchase land ; and even if

he had said nothing about purchasing, a bequest of money to build

almshouses would be void according to the later determinations;

as the Court will not imply an intention of which the will affords

no trace, that if the land should be given, then, and then only the

building shall take place ;

" clearly showing that Sir William Grant
understood the law, not to be controverted, that a gift of money

to be employed in building upon land, if land shall hereafter be

given, was a perfectly good gift.

* Lord Eldon affirmed the decree of Sir William Grant, [* 358]

and said, " Whatever were the decisions formerly when
charity in this Court received more than fair consideration, it is

now clearly established, and I am glad it has come back to some

common sense, that, unless the testator distinctly points to some

land already in mortmain, the Court will understand him to mean
that an interest in land is to be purchased, and the gift is not

good." That has been taken as if Lord Eldon meant to say that

the only case in which the bequest would be good, would be if

the almshouse was to be built upon land already in mortmain.

That is not a legitimate deduction from what Lord Eldon says,

taken in connection with what he had previously said in The

Attorney-General v. Parsons. The question then was only be-

tween land already in mortmain and land to be purchased. He
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savs in effect, " I cannot infer that this is land already in mort-

main, or land which is to be acc[uired in any other mode. If you

simply say that you give money to be laid out in building, that

primti facie means to be laid out in building upon land which is

to be procured with the money." I think, therefore, the irresist-

ible inference from all those cases is, that Lord Eldon and Sir

William Grant both thought that a gift of money to be laid out

in Ijuildinf upon land, Vvdiich the person to whom the money was

given would beg, as he says, or procure in some otlier way, would

be a perfectly good bequest.

Then there was the case of Henshaw v. Atkinson, 3 Mad. 306,

which was before Sir John Leach. There the testator, having

becjueathed a sum of money to erect a blue-coat school at Oldham,

and establish a blind aslyum in Manchester, adds these

[* 359] words: "But I direct that the said money shall not * be

applied in the purchase of lands, or the erection of build-

ino's, it being my expectation that other persons will, at their

expense, purchase lands and buildings for those purposes." Now,

Sir John Leach in his judgment refers to those words as conclu-

sively showing that the gift was perfectly good, because the tes-

tator had said that the money was not to hi laid out in the pur-

chase of land, or in the erection of buildings upon land, which it

was expected other parties would give. It is supposed, however,

and I see Lord Langdale seems to imagine, that that case was

only to be supported by reason of what follows. For in the codicil

there was a direction that till the almshouses could be gotten,

the money should be applied to the maintenance of men who were

already in almshouses. I think that has been misunderstood, for

Sir John Leach, after showing that the bequest was good, because

it was to be applied not in Imilding upon land to be purchased out

of the money given by the will, but in building upon land which

some other person should give, says (dropping that part of the

argument altogether), " It is next argued that it was this testa-

tor's intention that the charities were not to take effect until

lands or buildings were supplied by others, and that the money

may be locked up for an indefinite period of time, and therefore

that the bequest cannot be sustained. The cases of Doivning

College^ Amb. 550, and The Attoimey-Gieneral v. The Bishop of

Chester, 1 Bro. C. C. 444, seem to be authorities against that ob-

jection." There being no time limited in that case, it was said the
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bequest may not take effect for a century, because no ahnhouses may
be procured for an indefinite length of time. But Sir John Leach

says that the decision in the case of The Attorney General

V. The Bisliop of Chester was a perfectly *"good answer to [* 360]

that. That was a case in which the testator gave money

to found a bishoprick in Newfoundland in case a bishop should

be appointed. And it was argued that that was bad upon the

very ground that Sir JoHN Leach alludes to, that there was no

reason to suppose that a bishop would ever be appointed. How-
ever, that was very much canvassed before Lord Thurlow, and it

was held to be good. The grounds of that decision it is not neces-

sary for me to go into. Sir John Leach alludes to it, and he says,

"But the point does not arise here." In his second codicil the

testator directs that his bequest " shall tnke effect immediately."

Therefore I think that Sir John Leach meant to abide by the

opinion he had expressed upon those words, namely, that the be-

quest of money to build almshouses was not void, because it was a

direction to build upon land which other people might give for

the purposes of the charity.

Then, my Lords, in the present case, his Honor referred to the

different authorities, and made his comments upon them, and then

he relied upon the three subsequent cases of Pritchard v. Arhouin,

3 Ptuss. 456 ; 5 L. J. Ch. 175, GiUett v. Hobson, 5 Sim. 651, 3 My.

& K. 517, 4 L. J. Ch. 41, and Meither v. Seott, 2 Keen, 172 ; 6 L.

J. Ch. 300. Now, the case of Pritclietrd v. Arhouin was a bequest

to build a new church. It is referred to both by tlie Master of

the Kolls and by Lord Langdale as a decision of Lord Lynd-

hurst. It was in fact a decision of Sir John Leach after he be-

came Master of the Kolls. However, that is immaterial. In

that case he lays it down, that "it is the standard rule of construc-

tion that a direction to build is to be considered as including a

direction to purchase land for the purpose of building, unless

the testator distinctly points to some land already in mortmain."

For the purpose of that case that was quite accurate.

* It was not necessary there to go on to say, "or to some [*361]

land to come to his trustees, not through the instrumen-

tality of any purchase directed by him." It is quite clear that the

learned Judge only meant to say, " It will not do if there is merely

a direction to build," as there was in that case, and therefore

void.

VOL. v. — 38
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Exactly the same remark applies to the case of Gihlett v. Ilohson,

3 My. & K. 517, 4 L. J. Ch. 41, which came before my iioble and

learned friend when he held the Great Seal. Tliere the bequest

was, " I give and bequeath to the Butchers' Charitable Institution

£5000 towards building almshouses to the said institution." Ex-

actly the same principle applies there. That was a direction to

build, implying, according to the later authorities, a direction to

get land for the purpose of building. My noble and learned friend

held, and with perfect propriety, that that was a bad bequest.

Then comes the remaining case of Mather v. Scott, 2 Keen, 172,

6 L. J. Ch. 300, before Lord Langdale. Tliere the gift was of res-

idue to trustees, with a request that they will entreat the lord of

the manor to give a spot of ground suitable for the erection of so

many decent buildings or rooms, something like the charity called

the Tvjelvcs. Lord Langdale, the Master of the Eolls, said, " I

think the language does not exclude the trustees from purchasing

land if they think proper, and, if so, the bequest will be void." I

tliink that that was a perfectly right decision ; certainly it was a

right construction of the will. The right construction of the will

was that they were to get a site at all events, if they could from

the lord of the manor, but if not, by buying it, and therefore,

according to all the authorities, that bequest was bad.

[* 362] * I have thought it necessary to allude to the different

authorities, not for the purpose of founding myself upon

any of those authorities in the present case. I rest upon the true

construction of the statute, which I tliink does not forbid what

has been done here. I refer to those authorities only for the pur-

pose of showing that they do not lead to any contrary conclusion.

If there had been no authorities at all, I should still have come to

the same conclusion ; but the authorities, so far as they go, appear

to me rather to warrant than to go against what I consider to be

the true construction of the statute. Therefore, in this case, I am
of opinion that there has been a miscarriage in the Court below,

and that the decree must be reversed.

Lord Brougham :
—

My Lords, I think with my nolde and learned friend, that in this

case there has been a miscarriage, looking to the principle upon

which the decision of the Court below seems to have proceeded.

The learned Master of the Eolls appears to have gone upon

the assumption that under the words of the Act, " money, or any
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other personal estate whatsoever, to be laid out or disposed of in

the purchase of land," we have a right to include a becj^uest of

money which rnay lead to the purchase of land, or be employed

in any manner, or wliich may ultimately tend in its effect to pro-

duce a purchase of land. My answer to that is, that the Legisla-

ture has not said so ; it confines the prohibition to the laying out

of money in the purchase of lands ; and I think that the expres-

sion, " purchase of lands," in this case, must be taken in its ordi-

nary sense, as it occurs in the first and second sections, and more

especially in the third section, where the words are, " money,

goods, chattels, or other personal estate, or securities for

* money, to be laid out or disposed of in the purchase of [* 363]

any lands." My Lords, we cannot feel any doubt, when
the question arises, as to the meaning of the words used ; we may
look at the spirit as well as at the letter of the enactment. But
here, in order to uphold the decision, we are called upon to go a

great deal further, and to look at the presumed intention of the

Legislature. Because tlie Legislature has confined itself to one

specific mode of accomplisliing its purpose of carrying into effect

the, intention with which it made the enactment, we are therefore

to add enactments which the Legislature never made, provisions

beyond what the Legislature has made, for the purpose of com-

pleting that which it left incomplete, for the purpose of supplying

what it left defective. I am not at all prepared to adopt any such

general principle of construction.

If the cases went to that extent, I agree with my noble and

learned friend that no doubt thev would throw "reat light upon

the subject, and would make one hesitate in confining the rule of

construction so closely as I think it ought to be confined. But I

do not discover anything in any of the cases which leads to that

conclusion. Much luis been said of the case which was before

me, of Gihlett v. Hohson, 3 My. & K. 517; 4 L. J. Ch. 41, and I

think that the Master of the Eolls goes, among other grounds,

upon that case. I think there is notliing in it to warrant the con-

clusion at wliich he has arrived. I have looked into it very care-

fully, and I find no reason whatever to depart from tlie opinion

which I then held. I said that I would draw two positions from

the statute itself, and from the cases which have been decided

upon the construction and appHcation of that statute. One of

those positions was that money given for erecting or Ijuilding
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[* 364] houses, if nothing further is found * in the gift, must be

taken to mean money to be hiid out in lands, inasmuch

as houses cannot be built except upon land ; always excepting

no doubt, what from the nature of the case clearly must not

be considered as within the proliibition of the Act, viz.," land al-

ready in mortmain, for, no *dou])t, money directed to be laid out

in the building of houses upon land already in mortmain is no

contravention of the Statute, although certainly there is something

in Lord Noethington's language which shows that, very likely

he would have been prepared to hold that money directed to

be laid out in improving land already in mortmain, should

be taken as money to be invested in land not in mortmain, and

consequently to be considered void. It would be impossible to

contend that, even if there were no cases to the contrary. It ap-

pears to me, with great deference to the authority of that learned

Judge, to be inconsistent, not to say absurd.

Then the other position which I drew from the Act and from

the decided cases was, that if it appeared from other circumstances

in the will, or even if it appeared from matter dehors the instru-

ment, tliat the intention of the giver was that the money should

be laid out simply in building upon land, not perhaps already in

mortmain, but that the intention of the testator was to give money

for the purpose of building houses upon land if not already in

mortmain, at least on land to be obtained in any other way than

l»y purchase with the money given by himself, then in that case it

was not a gift of money, either directly or indirectly, for the pur-

chase of land, but it was a gift of money to build houses upon

land either already in mortmain, or which was to be obtained, not

by purchase with that money, but to be obtained aliunde, and conse-

(juently that that gift of money was not, within the statute, for-

bidden as a gift for the purchase of land and therefore void.

[* 365] *I have no reason whatever to doubt that both those

propositions are according to the law upon the subject.

But neither of them at all supports the judgment of the Master of

THE EoLLS, in this case, any more than the other decision to which

my noble and learned friend has adverted, of Tlie Attorney-General

V. Parsons, 8 A^es. 186-191 ; 7 R. R. 22-26. It not only does not

support the decision of the Mastek of the Rolls, but it appears to

me to go directly against it.

There is a doubt raised upon the case of The Attorney-General v.
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Davies, 9 Ves. 535 ; 7 E. 11. 295, as if Lord Eldon had confined the

exception there to the .single case of building upon land already in

mortmain. Now, it is perfectly clear, from the reason of the thing

indeed, but still nu;)re from the case of The Attorneij-Gciicral v.

Parsons, that he could not have had any such intention whatever.

IVic, Attorncij-Gencral v. Parsons having been decided before The

Attorney- General v. Davies, Lord Eldon must have been conliuing

himself there to land already in mortmain, because that was the

matter in dispute. My noble and learned friend on the woolsack

has pointed out the reason why he confined himself to that specific

point. The fact is, that The Attorneij- General v. Parsons, which

speaks of " hiring or begging " land, is the strongest possible con-

firmation of the view which we have put, and of the construction

we are now putting upon the word " purchase " in the Statute of

the 9th of Geo. 11.

On the whole, therefore, I am of opinion that there has been in

this case a miscarriage, and that according to the true construction

of the words of the Mortmain Act, and according to the true con-

struction to be put upon the decisions under that Act, the case is

not such as to come within the enactment.

*Lord Wfnslfa'dale :
— [* 366]

My Lords, in this case I am of the same opinion as

both my noble and learned friends who have preceded me. I think

that this is a very clear case. It arises entirely upon the construc-

tion of the statute. We have to see whether that statute forbids

this particular disposition of money, viz., money to be laid out in

erecting almshouses in the particular place in which these alms-

houses are to be erected. We have nothing to do in the present

case, whatever our suspicions may be, with any supposed trust on

the part of Colonel Scott to devote some of the lands bequeathed to

him by Lord Beauchamp for the purpose of the charity. No such

case has been made ; and though we may have a great suspicion on

the subject, it would not warrant us in coming to the conclusion

that this gift is void on that ground. If there was a secret trust,

I apprehend that tliat would be within the statute, and conse-

quently void. Therefore that matter we must dismiss entirely

from our consideration. The real question in the case is whether

this in the true construction of the Statute of Mortmain, is a trans-

action which is defeated by the yn-ovisions of that Act, and I am
clearly of opinion that it is not. We ought to look, to the words
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of tlie statute and to give those words their natural and ordinary

meaning. But in this case, as has I thj^ik sometimes happened in

other cases, instead of the words of the original statute heing

referred to,, the learned Judges have proceeded upon the conclu-

sions of law arrived at in the prior decisions and not upon the

words of the Act itself.

If we look at the words of the Act there is not the least ques-

tion about their meaning. The statute says [His Lordship read the

recital and enactment]. This did not mean, as the Master of the

EoLLS seems to have supposed, "to he laid out or disposed

[* 367] of on land," but * to be laid out or disposed of in the pur-

chase of land. The same observations may be made with

respect to Lord Noethington's decision in the case wdiich has been

cited, where he spoke of the impossibility of allowing money to be

laid out in improving land, he considering the words of the statute

to be, to be " laid out or disposed of on land." The thing prohibited

is money " to be laid out or disposed of in the purchase of any

lands, tenements, or hereditaments." Such money shall not be

given, granted, aliened, limited, released, transferred, assigned, or

appointed, or any ways conveyed, or settled to, or upon any person

or persons, bodies politic, or corporate, or otherwise, for any estate

or interest wiiatsoever. or any ways charged or encumbered by any

person or persons whatsoever, in trust or for the benefit of any

charitable uses whatsoever.

Xow, it is quite clear that the statute prohibits all dispositions

of land, and all dispositions of money to be employed in the pur-

chase of land to be devoted to charitable uses. The word " pur-

chase," which occurs in four sections of the statute, is clearly,

I think, to be understood in its ordinary sense, in the way in which

it would be understood at the time ; that is, as meaning buying

land, giving an equivalent for the land in money, or in personal

property, and acquiring the land in that way; as my noble and

learned friend has said, it does not mean the acquisition or pursuit

according to the supposed deiivation taken from the old French law.

It is impossible to put that construction upon it. It is equally im-

possible, I think, to put upon it the construction of purchase, as

contrasted with descent. It must mean, accordimr to the lansjuaoe

here used, a purchase in the ordinary sense of the word, for a con-

sideration. So we must hold it, unless some cases have

[* 368] put a contrary construction upon it, and I should * expect.
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in order to prevent our making use of the natural and ordi-

nary meaning of that word, tliat there should be produced some

uniform course of decisions wliicii had established a different

meaning.

Now, looking at the collection of cases which has been referred

to by the Master of the Kolls in the case of Trye v. The Cor-

poration of Gloucester, 14 Beav. 173 ; 21 L. J. Cli. 81 (and I believe

he has there collected them all together), I cannot find any trace

of any doctrine wdiich has put a different construction upon the

word " purchase." It is very true that there are two or three

dutn. In The Attorney-General v. Whitchurch, 3 Yes. 141, there

is a dictum of Lord Alvanley, in which he says, tliat if these trans-

actions were allow^ed, it would be something like equivalent to the

purchase of land. Then again there is a dictum of Lord Xorth-

ixciTON, which has been already referred to, where he considers the

matters as if the statute had not used the word " purchase," and

therefore lie argues that every employment of money to be laid

out, even upon land already in mortmain, everything that gives

additional value to the land is prohibited by the statute, because

it is increasing the value of the land, wdiich he says could be

recovered in a real action ; he considers that every expenditure of

money upon land, whether purchased or not, would be a violation

of the statute. Then, again, there is a dictum of Lord Laxgdale,

when Master of the llolls in tlie case of Mather x. Scott, 2 Keen, 172
;

6 L. J. Ch. 300, in which he gives an opinion upon the construc-

tion of a will ; and he seems to intimate that anything which tends

to the laying out of money upon land comes within the statute.

But if you look at the decided cases really and truly, there is not

a single one which says that the word " purchase " is to be

construed in any other than its * ordinary sense. There [* 369]

are some cases which have been decided, and which have

not been impugned, where transactions exactly similar to tlie

])resent were upheld. There is the case of Hcnshciiv v. Ailinson,

3 Madd. 306, before Sir John Leach ; there is the case of Di.con v.

Butler, 3 Y. & C. 677, which was decided by the late Baron Alder-

son, a very great authority upon all matters of law. He considered

that in that case it was perfectly right, and not at all prohibited

by the statute, to give a sum of money to build a church upon

ground already consecrated, and where the land was already pro-

vided. These are two cases expressly in point, putting the true
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construction upon the word " purchase," that no money is to be

laid out in acquiring laud, Lut that if the land is given aliunde,

these transactions are not at all touched by the statute.

Then let us refer to some of the other authorities, from which

the Master of the Eolls seems to deduce a new rule upon the sub-

ject, and upon which he says that the statute strikes at this very

mode of dealing with land which would induce persons to give it

in mortmain. That is the principle which he deduces from these

authorities. He also deduces another principle ; that if a person

directs a sum of money to be laid out in buildings, it must be con-

sidered as a direction to purchase land, except in the solitary case,

as he expresses it, of money so to be expended upon some. land

already in mortmain. Those are the two principles which the

Master of the Eolls deduces from all the authorities which are

cited. He says that the true construction of the statute 9 Cxeo. II.

c. 36, is, that that is void which tends directly to bring fresh lands

into mortmain. I think it will be found that that principle, or any

principle of that nature, cannot really be deduced from the

[* 370] cases which he * quotes. He also says that a bequest of

money, to be expended in the erection or repair of build-

ings, is void, unless the testator expressly states in his will his

intention that the money so bequeathed is to be expended on some

land then already in mortmain. The only exception, in his opinion,

is if the testator directs the money to be expended upon land

already in mortmain. I apprehend that no such principle, either

one or the other, can be deduced from the cases.

It is perfectly well established, that if a person directs money to

be laid out in erecting a building, that is to be considered as, by

implication, also directing the land to be inocured upon which to

erect the building. There is no doubt, looking at the cases, that

that is unquestionably the law ; that if he directs simply, without

any qualifying circumstances, and without any explanation what-

ever, that the money is to be laid out in building houses, it does

import inimd facie, until it is explained, that it is to be expended

partly upon the purchase of land. But then there are many excep-

tions to that. If at the same time he declares that no part is to be

expended in the purchase of land, no one will hold that that is to

be considered as a direction to purchase land. That is one of the

classes of exception. Or if he refers (that is another) to any

particular land which is already in mortmain, then that also is an
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exception to the rule, provided that he points ont that land particu-

larly ; for thi^n the eircnnistances demonstrate that the money is

not to be laid out in land.

Now, all tliese cases were commented upon by Lord Eldox in

tliat of the Attor/ic //-Genera I v. Parsons, 8 Ves. 186; 7 li. R. 22.

Tliat which his Lordship there said was confined to the case

of money being to be laitl out in land afterwards to

* be acquired or procured by any means, except purchase, [* 371]

from any other person, in order to erect a building upon it.

That, in the opinion of Lord Eldox, is valid. He afterwards held,

in the case of Tlic Attorncij-General v. Bavics, 9 Ves. .535 ; 7 R E.

295, that the bequest there was clearly a purchase nf land, because

there was a direction that the money was to be given to any per-

son who would devote land to charitable purposes. That is neither

more nor less than a purchase of land, which is clearly struck at

by the statute. Then Lord Eldon says that, unless the testator

distinctly points to some land already in mortmain, he must under-

stand that the testator means that some land should be purchased
;

and tliat in that case the gift is not good.

I think there is a farther expression of Lord Eldox's to the same

effect in another case. That point must therefore be regarded as

settled, — that a direction to Ipaild must be considered as implying

also a direction to obtain land whereon to build. That is the whole

of what Lord Eldox said upon the subject. Ihit he clearly con-

templates that building may be not merely upon land which is

already in mortmain, but upon land which maybe procured aliunde

without purchase, and the gift will be valid.

Now the Master of the Rolls, in giving his judgment, also

relied upon the expressions of Sir Joiix Leach, when Master of

the Rolls, in the case of Pritchard v. Arhuuin, 3 Russ. 456, wdiero.

it was said " that it was the settled rule of construction that a

direction to iMiild is to be considered as including a direction to

purchase land for the purpose of building, unless the testator dis-

tinctly pointed to some land which was already in mortmain," and

he declared the bequest V(»id. It is obvious there that

that is only one of the * circumstances which prevent the [* 372]

direction to build being construed to be a direction to pur-

chase. There are others.

The Master of the Rolls also relied upon some observations

made in the case of Gihlelt v. Hohsuii, 3 My. & K. 517, 526, 530, by
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Lord Brougham, who goes through all the cases there and com-

ments upon each. His Lordship had a very clear opinion upon what

the effect would be if the direction were to build u})un laud not

already in mortmaiu, but acquired aliunde by some mode other

than by purchase. In that very distinct, able, and elaborate judg-

ment, his Lordship says, " N"o one can doubt tliat the doctrine which

Lord NOETHINGTON laid down in The Attontc/f-General v. 7)/ndall,

though not the decision itself, is contrary to law. When he states

it to be as clear as any proposition in Euclid that the Mortmain

Act prohibits not merely bequests for the purchasing of lands, but

also all realising for the benefit of a charity, and expressly adds, to

leave no doubt as to what he meant by realising, that but for such

prohibition £20,000 might be laid out in building upon land not

worth £50, it is quite clear that his Lordship stated what was not

law ; for no one can think of maintaining that a bequest of money

to be laid out in building on land already in mortmain, nr which

might be acquired in aid of a testator's charitable purpose, through

iiuiependent and valid titles, is struck at by the statute." There-

fore that is a clear opinion on the part of his Lordship,— that in a

case where the land was procured other than by giving money

from the testator in exchange for land, it would not be a eift in

mortmain ; the money might be laid out properly, and without being

forbidden by the Statute of Mortmain, in erecting buildings upon

that land. His Lordship goes on to allude to the case of

[* 373] The * AttDriiey-Gcnercd v. Daries. He says: "Again, if

we take the words of Lord Eldox literally in Tlte Attorney-

Oeneral v. Da vies, they seem to confine the exce]>tion to cases where

the land to be built upon is already (that is, at the date of the will,

or at least at the testator's death) in mortmain. Lut the reason of

the matter extends this also to cases where the testator may plainly

appear to have in contemplation a future acquisition of building-

land (Otherwise than by means of the legacy,"— that is, otherwise

than by using the legacy in purchasing that land ;
" and Lord Eldon

clearly assumes that in what he says in the other case I have

referred to. The Attorney-General v. Parsons, where he speaks of

liiring or begging land."

Therefore, considering all the cases which have been decided

upon this subject, without going farther into them at present, I

think it perfectly clear that the natural and ordinary meaning of

the word in the statute is a purchase of land, or money given in
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uxcliange for land. There is no course of decisions, but far from

it, which shows that it is to be understood in any other than the

ordinary souse. On the contrary, the decisions to which I have

referred show clearly that, if land is given by another person, and

not through the instrumentality of the money of the testator, or as

the price of the money left by the testator, that is untouched by

the Statute of Mortmain. Therefore I consider it perfectly clear

tliat there is nothing in this case to prevent our putting the proper

construction upttn tliese words. The words liave a clear and distinct

meaning, and no doubt they are used in the statute in the sense in

^vhicll they would be used anywhere else. And with respect to the

])rinciple which the Master of the Holls deduces from the cases,

1 think he is hardly warranted in coming to the conclusion at

which he arrives. I do not think any such principle has

been laid down. It is perfectly * clear that if a man directs [* 374]

money to be laid out in building, he impliedly authorizes

the money to be laid out in the purchase of land ; and if he says

no more, that bequest will fail. But I think that that inference

may be repelled if he directs that the money is not to be laid out

in the purchase of land, but is to be laid out upon land already in

mortmain, so that no other land is put in mortmain, and also if he

directs that the land shall be procured from any other person wiio

will give it witliout any reward to himself, and dedicate it to the

purpose of the charity.

I am of opinion, therefore, that we ought to refer to the words

of the statute itself, and that, acting upon them, tlie circumstances

of this case do not bring it within the mischief provided for by the

statute. I think that the Master of the Rolls has come to a

wrong conclusion, and tliat the judgment must, therefore, be

reversed. . . ,

Decrees reversed, ccnd causes rernitted, with a deda- [375]

ration, and a direction as to costs.

Lords' Journals, 24 July, 1S57.

EXGLISH NOTES.

The Act of 9 Geo. II. c. :](\, ('oiimioidy tcnvicd the Statute of IMovt-

luain, was passed in 173r). I>y tliis Ac( it was enacted, in effecl'. tliat

no lands, nor any sum of nmney, noi- personal estate to be laid out in

tlie purchase of lands, sliall he i^ivcn or cliargiMl foi- the bendit of anv

eharitable uses, unless the trift l)e made hv deed indented and cnrulled
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])nrsuaut to the Act. Tlie Act did not extend to the disposition of any

est;ite, real or personal, lying or being witliin Scotland. The effect of

l]iis Act, and a number of other Acts, generally called tlie Mortmain

Acts, was embodied in the Consolidation Act of 1888 (51 & 52 Vict,

c. 42), Avliich formally repealed tlie earlier Acts. Amending Acts were

passed in 1S91 (54 & 55 Vict. c. 73), and in 1892 {55 Vict. c. 11). By
the Act of 1891, sect. 7, it is enacted that any personal estate by the will

of a testator dying after the Act directed to be laid oat in tlie purchase

of land to or for the benefit of any charitable uses shall be held to or

for the benefit of the charitable uses as though there had been no such

direction to lay it out in the purchase of land. This will in future

alter the law in relation to such cases as Corbi/n v. Frenclt (1799), 4

Ves. 418, 4 K. K. 254 (and see Tudor's Leading Cases on Real Prop-

erty), where there was a bequest of money to the trustees of a chapel to

be applied towards the discharge of a mortgage of the chapel, and the

bequest was held void as a direction to purchase an interest in land. It

may be a question whether the section of the Act of 1891 is applicable

to a case where the general intention of the cliaritable use cannot be

carried out without the purchase of land.

It lias been held that a legac}^ to build a parsonage house on a site

already available for the purpose is valid. Scirell v. Creive Read (Lord

EoMiLLY, M. K. 1866), L. 11., 3 Eq. 60, 36 L. J. Ch. 136; Cressivell v

Cresswell (1868), L. R., 6 Eq. 69, 37 L. J. Ch. 521.

To bring tlie gift within the principle, the intention that part of tlu.

bequest should be spent upon tlie site must be expressly or impliedly

excluded, and the Court will not go out of its way to raise such an im-

plication. TatJiam V. Dninn)iond (1864), 34 L. J. Ch. 1; In, re Wat-

moufjh's Trusts (1869), L. R., 8 Eq. 272, 38 L. J. Ch. 723; Cox v.

Davie (Bacon, V. C, 1877), 7 Ch. D. 204, 47 L. J. Ch. 72.

Testatrix bequeathed personal estate to trustees upon trust, to be ap-

plicd by them in aid of erecting or endowing an additional church at

A, It was held by Lord Hatherley, L. C, that the intention was

not confined to a church in course of erection or contemplated at the

date of the will or at the death of the testatrix: and an inquiry was

directed whether the bequest, or any and what i)art thereof, could be

laid out and employed as directed by the will. Slnnett v. Herbert

(1872), L. R., 7 Ch." 232, 41 L. J. Ch." 388.

A testatrix bequeathed' personal estate to trustees to be applied in

building almshouses, "when land should be given for the pivrpose.*'

The full Appellate Court in Chancery, reversing the decision of Lord

RoMiLLY, M. R., held that the gift was in effect immediate, although

the mode of executing it w'as postponed, and that it did not therefore

contravene the rule as to perpetuities. Aud an inquiry was directed
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similar to that directed in Sinnett v. Ilei'heit. L'luiuihevlaync v.

Brockett{im2), L. l\.. 8 Ch. 20(5, 42 L. J. Ch. 308.

Where the intention is expressed of distributing tlie gift amongst

objects some of which are legal and some not, having regard to the

Statute of Mortmain, tlien, if it can be ascertained how much according

to the terms of the gift ought to be spent on the legal objects, the gift

to that extent will be good. Cluimpney v. Davi/ (187*J), 11 Ch. D.

949, 48 L. J. Ch. 268.

Where a testator directed income to be applied •' in the establishment

of a soup kitchen for the parish of S. and of a cottage hospital adjoin-

ing thereto in such manner as not to violate the ^lortmain Acts," this

was held by Hall, V. C, equivalent to a gift, provided there is land

available, or provided some one will give the land, and that it was

valid. But he held that a direction h) trustees, ' so far as they lawfully

can without violating the law against the disposition of [iroperty in

mortmain, to tipply " a sum of £1000 in establishing an independent

chapel at A. in the county of A\'., was invalid. Biscoe v. Jackson (1881),

50 L. J. Ch. 597.

In the case of In re Hulhurnc, Coafes v. Macl-'dtop (1885), 53 L. T.

215, a testatrix bequeathed a cnljcctiou of pictures, &c., to trustees to

form a museum in Bath, to bo called the Holburne Museum, and be-

(jueathed to the trustees a sum of money to be held for the poi'petual

protection, maintenance, and endowment of the collection. It was held

by CiUTTY, J., that this was a good charitable gift. The intention

that the museum was to be for tlie enjoyment of the [public was suffi-

ciently implied; and the object did not necessarily involve the purchase

of land, or any estate or interest therein, for the trustees might carry

out the object by hiring rooms on such terms as not to give the hirer

any exclusive right of occupation. He accordinglj- declared that the

gift was a valid gift for charitable purposes, and directed an inquiry to

the same effect as in SUincff v. Herbert.

AMERICAN NOTE.

The principal case is not cited by Mr. Pomeroy or ^Ir, Beach.

No. 4. — MOGG V. HODGES.

(1750.)

RULE.

An English Court of Equity will not (having regard to

the Statute of Mortmain) marshal tlie assets in favour of
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a charity. The rule of the Court is to appropriate the

fund, as if no legal objection existed against applying any

part of it to the charitable legacies, and then to liold so

much of the charity legacies to fail, as would in that way

be payable out of the prohibited fund.

Mogg V. Hodges.

2 Yes. Sen. .52-5.3 (Reg. Lil). IT.'jO, B. fol GU).

Charity. — jMortmaln Act. — Marshnl/ini/ As.'iets.

[52] Assets not niai'shalled in support of a devise contrai-y to law as a gift to

a charity. Money directed to be laid out in lands for such an illegal pur-

pose shall not l)e laid out for the heir, but the trust is void altogether. As to

the testatrix's real estate which was devised to be sold, partly for such pur-

poses, the heir was declared entitled to the surplus proceeds.

Jane Churchill by will leaves her real estate to trustees to

he sold, the profits to be applied to the uses of the will ; di-

rects that her debts and legacies should be paid out of the per-

sonal estate ; makes the trustees executors, and leaves them all the

residue of her personal estate and of that money, that should be

raised by sale of her real, to be given l)y them in wdiat charities

they should think proper, particularly recommending to them the

hospital at l>ath.

The trustees agreed, that as all money arising from a real estate

is to be accounted as real, tlie bequest was so far void by Statute

of Mortmain, 9 Geo. 11. c. 36 ; but desired, that in compliance with

the intent of testatrix, the assets should be so marshalled that all

tlie other legacies should be jiaid out of the real estate, and so the

personal go to the charity, which legally might, according to Dalton

V. Javics, And)l. 20 ; and the common course of the Court, where

there are bond and other creditors, is to direct the bond creditors

to be paid out of the real estate, that the personal might be left to

others.

Lord Chancellor thought himself not warranted to set up a

rule of equity, contrary to the common rules of the Court, merely

to support a bequest which was contrary to law. It would be con-

trary to the express direction of the testatrix, who desires,, first,

that her legacies and debts should be paid out of the personal,

t!nit is:, ili(> natural fund; and if the heir or devisee of the real
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estate is sued by a Ijond creditor, lie niay stand in the place of that

creditor to be rcinilnused out of the personal. In Dalton v. James

the legacies were particularly chargeable on both estates; and tlie

Court will always for the furtherance of justice, as in the

case of * del)ts, or, to comply as far as is consistent with [* 53]

law with the intention of testator, in the case of legacies,

when there are two different funds for payment of debts and lega-

cies, order each particular to be paid out of that fund it legally

may. But the assets cannot be so marshalled to support a legacy

contrary to law.

it has been argued tliat tlie hospital at Bath, whicli was incor-

porated by Act of Parliament, liad some particular clauses in it

contrary to the Statute of Mortmain, and consequently in those

particulars not subject thereto.

Lord Cjianckllok held that the words in that Act w^ere to be

considered as in a charter; that the charter of incorporation was

only granted by Parliament to avoid expense to the promoters of

that cliarity, who were forced to a})ply to Parliament for some

other powers wliicli tlie Crown could not grant; therefore the char-

ter was inserted in the x4ct, and is to be construed as any other

charter given by the King only. The clause mentioned was in-

sertt^d to avoid the trouble of applying for a license in Mortmain,

and was to be considered as such a license ; that the governors are

therel)y empowered to take lands to such a value, but still with a

proviso that they are granted to them in the manner prescribed by

that law.

Several sums having been left by tiie will to l)e laid out in lands

for the use of particular charities, it was urged that, thougii void

as to the charity, it should take effect so far as to be laid out in

lands, and descend to the heir.

But it was decreed that the trust must either take effect accord-

ing to tlie v/hole intent, or not at all ; and as all money arising

from the sale of a real estate was still to be accounted as real, so

all lands, to be bought v/itli personal, were still to be considered as

part of the personal. Ex BclaUone.

ENGLISH NOTES.

In WUliams v. Kerslutiv, HCl. & F. Ill (tlie case cited, j)]). odG, 072,

ante, before Lord Cottenham wlien Master of the Kolls), tlicre were par-

ticular cliaritable legacies, as well as a gift of the residue wliich failed
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It was contended that the particular charitable legacies ought to be made

good out of so much of the residue as consisted of pure personalty.

Lord Cottexham's observation as to this point was as follows: "This

would be marshalling tlie assets at least against the next of kin, and

would be contrary to the rule of the Court adopted in all such cases,

which is to appropriate the fund as if no legal objection existed as to

a])plying any part of it to the charity legacies, then holding so much of

the charity legacies to fail, as would in that way be to be paid out of

the prohibitive fund." The case is reported on this point in 1 Keen,

274, n.

The question of marshalling will be of comparatively little impor-

tance in regard to wills coming into operation after the passing

(5 August, 1891) of the Mortmain and Charitable Uses Act 1891,

(54 & oo Yict. c. 73). For by sections 5 & 6 of that Act land may be

assured by will to be for the benefit of any charitable use, but the land

must be sold as [irovided by the Act, and the proceeds a})plied for the

benefit of the charity. The question will be one not of substantial

interest, but of administration.

AMERICAN NOTES.

The principal case is cited by Redfield on AVills, p. 788, without American

support. In the very learned editions of Jarmau on Wills, edited by Messrs.

Randolph and Talcott and Dr. Bigelow, no American cases are cited tc

the principal case. The same is true of JNIr. Perkins' edition of Williams or

Executors.
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CHARTER-PARTY

See also notes to Xo. 10 of " Aocideut," 1 R. C. 346. And see " Bill of Lading,"

Nos. 1, 3, 4, & .'>, 4 R. C. p. 665 and p. 680 et seq. ; " Contract," No. 43, in 6 R. C. ; and

" Dead Freight," and " Denmrrage," post.

No. 1.— NEWBERRY v. COLYIN.

COLVIN V. NEWBERRY.

(EX. OH. 1830 ; 11. L. 1832.)

RULE.

Wfiere a ship engaged iiiider a charter-party is em-

ployed as a general ship, the responsibility of the owner of

the ship for goods shipped depends on whether the charter-

party amounts to a demise of the ship and whether the

shippers have notice of it. To operate as a demise of the

ship it is not necessary that the charter-party should con-

tain the formal words "let" or "' demise," but it is suffi-

cient if the intention appears that the charterer should act

as temporary owner of the ship. The mere circumstance

tiiat the owners at the outset engage the master and crew

is not sufficient, nor is the circumstance that the master is

himself the charterer sufficient to disprove that intention.

Newberry v. Colvin.

Colvin V. Newberry.

7 Bing. 190-210; I CI. & Ein. 283-301 (:*. c. 8 B. & C. 166 ; 4 M. & P. 876).

Ship. — Charter-parii/. — Demise of Ship. — Liability of Owner.

The owner of a ship by an instrument called a charter-party appointed [190]

G. B. to the command, and agreed that G. B. should be at liberty to re-

ceive on board a cargo of lawful goods (i-eserving 100 tons to be laden for ac-

count of the owner), and proceed therewith to Calcutta, and there reload the

VOL. V. — 39
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ship with a cargo of East India produce, and return therewith to London ; and

upon lier arrival there and discharge, the intended voyage and service should

tnd ; and the owner further agreed that a complement of thirty-five men should,

if possible, be kept up : tluit he would supply the ship with stores, and that she

might be retained in the said service twelve mouths, or so much longer as

was necessary to complete the voyage ; in consideration of which G. B. agreed

lo take the comnuind, and receive the ship into his service for twelve months

certain, and such longer time as might be necessary to complete the voyages

and pay to the owner for the use and hire of the ship after the rate of S.'w.

per ton per month, of which £1000 was to be paid on the execution of the

charter-party. And it was further- agreed that G. B. should remit all freight

bills for the homeward cargo to B. B & Co., in London, wlio should hold

tliem as joint trustees for the owner and G. B. ; that they sliould be applied

to payment of the balance of freight due from G. B., and the surplus, if any,

be handed over to him. It was then provided that the owner shordd have an

agent on board, who was to have the sole management of the ship's stores,

and power to displace G. B. for breach of any covenant in the charter-party,

and appoint another commander. C. & Co., in Calcutta, having knowledge

of this instrument, sliipped goods on board the vessel for London, which wei-e

never delivered there. IJeltK by the Exchequer Chamber and the House of

Lords, reversing a judgment of the King's Bench, that C. & Co. could not re-

cover against the original owner of the sliip. For. during the continuance of

the charter-party G. B. w\as the owner of the shi]>, and was as such alone

liable to persons who, knowing the provisions oi' the charter-party, had shipped

goods for the homeward voyage.

Case against Xe\vL;nTy and another, the defendants below, as the

owners of the ship Benson, for the loss of goods shipped by the

plaintiffs in India to be conveyed to England.

The first connt of the declaration alleged that the defendants,

before and on the 11th day of March, 1S17, were owners of the

Benson, whereof one George Bethani then was master, and which

ship or vessel was then riding at anchor in parts beyond the seas,

to wit, in the river Hooghly, in the East Indies, and bound on a

voyage from thence to the port of London ; and that the de-

[* 101] fendants so being owners of the sliip or vessel as * aforesaid,

the plaintiffs on, &c., in the river Hooghly, aforesaid, shipped

and loaded, and caused to be shipped and loaded, in and on board

the said ship or vessel, whereof the said George Bethani then was

master, divers goods and merchandises, to wit, 2171 bags of sugar

and 191 chests of indigo, of them the plaintiffs, then being in good

order and well conditioned, and of a large value, to wit, of the

value of .£20,000 of lawful money of Great Britain, to be taken care

of and safely and securely carried and conveyed in and on board of
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the said ship or vessel from the river Hooghly aforesaid, to the

port of London aforesaid, and there, to wit, at the port of London

!if(jresaid, to he safely and securely delivered in the like good order

and well conditioned, to certain persons commonly called and

known hy the name, and using the style and firm of Messrs. Bazett,

Farquhar, Crawford, and Company, or to their assigns (the act of

God, the king's enemies, fire, and all and every other dangers and

accidents of the seas, rivers, and navigation of whatever nature

and kind soever, excepted), for certain freight and reward, payahle

hy bills in that behalf; and although the said goods and mer-

chandises were then and there had and received by the said George

l>et]iam, so being master of the said ship or vessel aforesaid, in and

on board of the said ship or vessel in the river Hooghly aforesaiJ,

to be carried, conveyed, and delivered as aforesaid
;
yet the defend-

ants, so being owners of the said sliip or vessel as aforesaid, not

regarding their duty as siudi owners, but neglecting the same, and

contriving and wrongfully and unjustly intending to injure the

plaintiffs in this behalf, did not, nor would, take care of and safely

or securely carry or convey the said goods or merchandises, or

cause the same to l)e carried and conveyed in or on board of the

said ship or vessel, or otherwise, from the river Hooghly
* aforesaid, to the port of Lon(h)n aforesaid, nor there, to [* 192]

wit, at the port of London aforesaid, safely or securely de-

liver the same, or cause the same to be delivered to Messrs. Bazett,

Farquhar, Crawford, and Company, or to their assigns, although

the defendants were not prevented from so doing by the act of

God, the king's enemies, fire, or other dangers, or accidents of the

seas, rivers, or navigation of any nature or kind soever ; but on the

contrary thereof, they, the defendants, so being owners of the said

ship or vessel aforesaid, so improperly behaved and conducted

themselves, with respect to the said goods and merchandises, that

by and through the mere carelessness, negligence, misconduct, and

default of the defendants nnd their servants, in this behalf, a great

])art of the said goods and merchandises being of great value, to

wit, of the value of £10,000 of the like lawful money, became and

was wholly lost to the plaintiffs ; and also thereby the residue of

the said goods and merchandises, being of great value, to wit, of

the value of .£10,000 of like lawful money, became and was greatly

damaged, lessened in value, and spoiled, and the plaintiffs lost and

were deprived of divers great gains and profits, which might and
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would otherwise have arisen and accrued to them from the sale

thereof, to wit, at London aforesaid.

The defendants pleaded the general issue.

At the trial before Lord Tenterden, C. J., at the London sittings

after Michaelmas term, 1826, a special verdict was found, in sub-

stance as follows: On the 11th of March, 1817, the plaintiffs

shipped on board the ship Benson, near Calcutta, in the East Indies,

2171 bags of sugar, and 191 chests of indigo, then being in good

order and well conditioned, for which the following bill of lading

was signed by George Bethani. then being the master of

[* 193] the said ship, under * the circumstances hereinafter men-

tioned :
" Shipped, by the grace of God, in good order and

well conditioned, by Messrs. Colvin, Bazett, and Company, in and

upon the good ship called the Benson, whereof is master, under

God, for this present voyage, George Betham, now riding at anchor

in the river Hooghly, and by God's grace bound for London, to say,

2171 bags of sugar and 191 chests of indigo, being marked and

numbered as in the margin ; and are to be delivered in the like

good order, nnd well conditioned, at the aforesaid port of London,

the act of God, the king's enemies, fire, and all and every other

dangers and accidents of the seas, rivers, and navigation, of what-

ever nature and kind soever excepted, unto Messrs. Bazett, Far-

quhar, Crawford, and Company, or to their assigns ; freight for the

Siiid goods being paid by bills."

George I'etham received the said goods on board the said ship

in the river Hooghly, to be carried and conveyed according to the

bill of lading. At the time of the said goods being so shipped and

received, and the said bill of lading signed, and before that time,

the defendants were the owners of the said ship; and before the

said ship sailed to the East Indies, and whilst they were such

owners, the following charter-party, bearing date the 7th of June,

1816, was executed by the defendant, Thomas Starling Benson,

who was then the managing owner of the ship, and acting on

behalf of himself and the other owner of the ship on the one part,

and G. Betham of the other part, for the said ship Benson :
—

•

" This charter-party of aftreightment, made and concluded in

London, the 7th of June, 1816, between Thomas Starling Benson

of the city of London, part owner of the good ship or vessel

called the Benson, of 573 tons measurement, or thereabouts, now

lying in the port of London, of the one part, and George
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*Betham of the city of London, merchant and mariner, [* 194]

freighter of the said shi}), of the other part, witnesseth,

that the said owner, for the consideration hereinafter mentioned,

doth hereby promise and affree to and witli Georoe Betham, his

executors, administrators, and assigns, that he George Betham shall

have, and he is hereby appointed to the command of the said ship,

but with such restrictions as hereinafter mentioned, and subject

to the proviso and condition hereinafter contained respecting tlie

appointment of an agent on board the said ship on the part of the

said owners; and the said ship being tight, staunch, and substan-

tial, and every way properly Htted, victualled, and provided, as is

usual for vessels in the merchants' service, and for tlie voyage and

service hereinafter mentioned, and being also manned with thirty-

five men and boys, the said commander included, the said George

Betham shall be at liberty and he is hereby allowe ' and permitted

to receive, take, and load on board the said ship li the port of

London, all such lawful goods, wares, and merchandise as he may
think proper to ship, not exceeding in the whole what the said

ship can reasonably stow and carry over and above her stores,

tackle, apparel, and j)rovisions, and reserving sufficient room in

the said sliip for one hundred tons of goods to be .laden by or for

account <>f the said owner as hereinafter is mentioned; and the

said ship being so laden, George Betham shall and will set sail

therewith, and proceed to Calcutta in the P^ast Indies, with liberty

to touch at ^Madeira and Madras in her outward passage; and

being arrived at Calcutta aforesaid, shall and will unload the said

outward cargo, and reload the said ship with a cargo of East India

produce, and return with the same to the port of London, and

upon her arrival there, and being finally discharged of her cargo,

and cleared by the revenue officers, the said intended

voyage and service h to end and be * completed ; the act [* 195]

of God, the king's enemies, restraint of princes and rulers,

fire, and all and every the dangers and accidents of the seas and

navigation, of what nature or kind soever excepted ; and the said

owner doth hereby further promise and agree to and with George

Betham, his executors, administrators, and assigns, that in case

any of the aforesaid complement of thirty-five men and boys shall

happen to die, or desert, or leave the said ship during the said

intended voyage and service, so that the number shall be reduced

below thirty-two, that then and in every such <3vent liappening,
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the aforesaid number of thirty-two shall, if practicable, be kept

and made up at the expense of the said owner; and further, that

the said sliip shall at all times during the said intended voyage

and service, be furnished and provided with proper and sufficient

stores, provisions, and other necessary articles, and that the said

ship shall, if required, be kept and continued in the service afore-

said, for and during the term of twelve calendar months, to be

accounted for from the 12th day of the present month of June,

and for and during such longer time or term as may be necessary

to complete her aforesaid voyage, and until her return to the port

of London, being finallv discharged of her homeward cargo, and

cleared by the revenue officers ; and the said owner doth also

promise and agree, that the said ship shall, previous to her depart-

ure from the jjort of London, on her above-mentioned voyage, be

furnished and provided with good water-casks, capable of contain-

ing eigliteen tons of water; and the said owner doth also engage

to provide the said ship with coals and wood for cooking and

dressing the passengers' provisions, for wdiich the said freighter is

to pay or allovf unto the said owner, at and after the rate of four-

teen pence for every passenger or servant per lunar month, and so

in proportion for a less period ; in consideration whereof,

[* 190] and of everything above * mentioned, he, George Betliam,

doth hereby promise and agree to and w^ith the said Thomas

Starling Benson, in manner and form followino- that is to sav, that

he George Betham sliall and will take upon himself the command

of the said ship, for and during her said intended voyage, and

until her return to the port of London, and shall and will navigate

her to the best and utmost of his skill and ability ; and also, that

he George Betham shall and will accept, receive, and take the said

ship into his service, for and during the term and space of twelve

calendar months certain, to commence and be accounted from the

12th day of the present month of June, and for and during such

longer time or term, if any, as may be necessary to complete the

said voyage, and until her return to, and final clearance in the port

of London; and further, that he shall and will well and truly pay,

or cause to be paid unto the said owner, freight for the use and

hire of the said ship, at andnfter the rate of 25.s. per ton, register

measurement of the said sliip, per calendar month, for and during

the aforesaid term of twelve calendar months certain, and for and

during such longer time or term, if any, as may be necessary to
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complete lier said intended voyage, and until her return to the

port of London, and heing finally discharged of her homeward

cargo, and cleared by the revenue officers, or up to the day of her

being lost, captured, or last seen or heard of; such freight to 1:)e

paid in manner following, that is to say, the sum of £1000 part

thereof at or' before the execution of these presents ; the sum of

X2000 further part thereof by approved bill or bills, to be drawn

ill London upon Calcutta, in favour of the said owner, payable,

as to one moiety thereof, at one calendar month, and as to the

other moiety thereof at two calendar months next after tlie shi[)

shall arrive at Calcutta; and the residue and remainder of such

freight to be paid or secured to the satisfaction of the said

* owner, upon the arrival of the sliip in the port of London, [* 107]

and previous to commencing tlie discharge of her home-

ward cargo: Proviil'd always, that in case the said ship shall be

kept or detained at Calcutta aforesaid more than ninety days,

then and in such case the said George Betham doth hereby engage

to pay or cause to be paid, at Calcutta aforesaid, to the agent of

the said owner the sum of £1000, either in cash or by bills to be

• approved of by such agent in part payment of the balance of

freight which may become due under and by virtue of this

charter-party; and the further sum of £1000 at the expiration of

every sixty days, after the said ninety days, which the said ship

may expend or lie at Calcutta aforesaid; and it is hereby declared

and agreed by and between the said parties, tliat 1)ills remitted

from India, in manner hereinafter expressed, shall be deemed,

taken, and considered as good and sufficient security for the pay-

ment of the residue or balance of freight which may become due

under and by virtue of these presents as hereinl)efore mentioned

;

and George Betham doth hereby expressly promise and agree,

that all and every the bills of exchange whicli may be taken in

payment of the freight of the said ship's liomeward cargo, sliall be

made payable to, or to the order of, Messrs. Buckles, Baxter, and

Buchanan, of the city of London, merchants, or lie indorsed over to

them, and delivered to the owner's agent to be by him remitted

to the said Buckles, Baxte-r, and Buchanan, in London, who, it is

expressly agreed by and between the said parties, are to receive

the amount thereof, as joint trustees for the said owner and (xeorge

Betham; he, George Betham, aufhoi'ising and em] towering tliem to

appropriate the proceeds of such bills of excliange in or towards
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payment to the o\viier of tlie balance of fi'eight which may be or

become due to him under and by virtue of these presents; aud

the residue, if any, to George Betham ; and George Betham

[* 198] doth hereby further * promise and agree to furnish and

provide, at his own expense, sufficient provisions and

water, and also all other necessaries for the use of the passengers

on board the said ship ; and that he shall and will pay for all pro-

visions belonging to the owners of the ship which shall be issued

for the use of, or consumed by, any of the passengers or servants

during the voyage, on account of the same being rendered to him
once a week by the said owner's agent, or by the steward on l)oard

the ship ; and farther, that all expenses of bulkheads, cabins, and

other accommodation for passengers, sliall be paid l)y liim, George

Betham; the materials for w^hich are to be left on board the ship,

at the termination of the voyage, and to become the property of

the owne ; and George Betham doth also agree to pay and defray

all p)ort charges and pilotage which may be incurred by the ship

during her intended voyage, save and except such as may be

incurred in the pwrt of London, outward and homeward bound, and

once at Calcutta ; and George Betham doth hereby further agree,

that tlip owner shall haA'e the lilierty of shipping on board the

said ship outward bound, freight free, any quantity of iron, vinegar,

and mustard he may think fit, not exceeding in the whole one

hundred tons, to be delivered at Calcutta : Provided always, and

it is hereby expressly agreed and understood by and between the

parties to these presents, and particularly by George Betham, that

an agent shall be put on board the ship by the owner for and

during the whole of her aforesaid voyage and service, and who is

to have a separate cabin in the said ship for his sole use, and to

mess at the said George Betham's table ; which agent is to have

the Sole management, direction, and superintendence of the ship's

stores and provisions, and the issuing and delivering out of the

same for and duiing the intended voyage ; and such agent is like-

wise to have the sole ordering and purchasing of any sup-

[* 190] plies, stores, * provisions, and other articles which may be

required for the use of the ship during her voyage ; and

that all bills which n)ay be required to be drawn upon the owners

of the ship for any such supplies, or otherwise on account of the

ship, shall be drawn by such agent only : Provided also, and it is

hereby further agreed by and between the said parties, and espe-
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cially by the owner, tliat the freighter shall have the liberty and

privilege of employing the ship in the East Indies for any inter-

mediate voyage or voyages he may think tit, without prejudice to

this charter-party, but not exceeding in the whole the time or

term of twelve months, to be computed from and after the e.Kpira-

tion of thirty days next after the arrival of the ship at Calcutta

aforesaid, upon George Betham paying or causing to be paid to

the owner the same rate of freight as is hereinbefore stipulated,

viz., 25.?. per ton per month, for all such additional time as the

ship may be so employed or detained in India ; such additional

freight being paid to the owner's agent for the time being, or

secured to his satisfaction, jn'evious to the sliip entering or yn'o-

ceeding on such additional voyage or service; and it is hereby

expressly provided and declared, that in case George Betham shall

proceed with the said sliip to any part or place, other than

Madeira, Madras, and Calcutta aforesaid, witliout the special leave

in writing of the agent of the owner for the time being, or if

George Betham shall be guilty of a breach of any or either of the

promises and agreements herein contained on his part, then and

in any such case he shall be and become divested of any further

command of or in the ship, and it shall thereupon be lawful for

the owner's agent for the time being to ai)point anotlier commander

for the said sliip in lieu and instead of the said George Betham."

This charter-party w%as made and executed hand fiiJe.

On tlie 25th July, 1816, the following memorandum
*vvas signed and agreed to by the defendant, Tliomas Star- [* 200]

ling Benson, and the said George Betham: "Conditions

agreed between Thomas Starling Benson, Esq., owner, and George

Betham, Esq., commander of the ship Benson, on a voyage to

India. Wages, say £10 per montli. No primage or privilege

of tonnage whatever. Cabin allowance for voyage (it being under-

stood that the agent, chief, and second mates, and surgeon, if any,

mess in cabin) £150, owner providing nothing. Allowance while

in India, three sicca rupees per day."

Samuel Oviatt went as agent on board the ship Benson under

the charter-party, on the said voyage, and carried out letters of

introduction from the persons using the said firm of Ihickles, Bax-

ter, and Buchanan, being merchants in Lomlon, on behalf of the

said defendants, to the plaintiffs, by which he was directed to apply

to them in case of necessity, and he did a})ply to them, and they
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acted as agents at Calcutta, both for the said defendants and G.

Bethani, as hereinafter mentioned. Samuel Oviatt acted under

a power of attorney executed by the defendant Thomas Starling

Benson, which recited the charter-party, and then gave Oviatt

authority to do on his behalf all things for which that instrument

contemplated the appointment of an agent. Samuel Oviatt carried

out with him the charter-party, and communicated it to the plain-

tiffs as soon as he arrived at Calcutta, and before the shipping of

the goods, and the plahitiffs before that time read tlie charter-

party and received a copy thereof ; and for the freight of the said

quantity of sugar and indigo in the bill of lading mentioned, the

plamtiffs drew bills upon certain other persons, payable sixty days

after the ship Benson's arrival in London, to the order of Buckles,

Baxter, and Buchanan ; wliich bills they delivered to Samuel Oviatt

to be remitted to the said last-mentioned persons, pursuant

[*201] to the stipulation of the charter-party ; and the * said bills

were so remitted. George Betham employed the plaintiffs as

his agents at Calcutta, who accordingly acted as his agents, and

collected and paid over to him the freight of the goods carried in

the ship on the voyage from Lojidon to Calcutta, and procured

freight for him in the voyage from Calcutta to London ; and they

had a commission from him for procuring sucli freight.

The ship sailed on her voyage from the river Hooghly to London

with the said quantities of sugar and indigo on board, but they

were never delivered to the plaintih's, or their assigns, pursuant

to the bill of lading, although no act of God, the king's enemies,

fire, or any otber dangers or accident of the seas, rivers, or naviga-

tion, of what nature or kind soever, prevented the same from

being so delivered ; but, on the contrary thereof, 1651 bags of

the said sugar, and twelve chests of the said indigo, were wholly

lost to the plaintiffs, and the residue of the said sugar and indigo

greatly lessened in value.

Judgment having been given for the plaintiffs below, in the

Court of King's Bench, the case was brought into this court by

Vv'rit of error ; and was now argued by

Campbell for the defendants below, and F. Pollock, contra.

The Court took time for consideration.

[206] TiNDAL, C. J. Li this writ of error the sole question

a])pears to be, whether, upon the legal construction of the

charter-party set out at length in the special verdict, the defendants
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below were the owners of the vessel called tlie Benson, at the time

tlie contract for the carriage and conveyance of the goods in ques-

tion was made ; or, whether, on the contrary, Bethani, the cap-

tain and freighter of the vessel, became, 2^'>'o tempore, the owner

thereof :

—

For the present action, although in form an action upon a tort,

is virtually and substantially an action upon the contract contained

in the bills of lading, and set out in the declaration. To decide

therefore whether the action is rightly brought, it must be ascer-

tained with whom the contract was made ; whether with the defend-

ants below, as the owners of the vessel, through Betham, as their

master or agent, or with Betham himself, as the freiiihter and

owner |;ro liac vice, for his own benefit, and on his own behalf.

Now the special verdict has found two things ; first, that this

charter-party was entered into bond fide ; by which we understand

that there was no secret or sinister design in framing this charter-

party to leave the shipowners in the dominion of their ship, and

the enjoyment of the profits, and at the same time to exempt them

from responsil)ility to the shippers of goods, but that the real object

of the owners and the freighters was such as is to be collected

from the charter-party itself, and such only. The other fact found

by the jury is, " tint the charter-party was coinmunicated to the

plaintiffs before tlie shipping of the goods, and that the plaintilts

before that timg read the charter-party, and received a copy

* thereof," which latter finding negatives any inference [* 207]

that would otherwise arise, that Betham, by reason of his

command of the vessel, was held out by the defendants to the

plaintiffs below as their agent in the conduct and management of

the shi[), as tht^y knew the real situation and relative rights of

the captain and the owners before they put their goods on board

to be carried on that voyage The question to be considered, there-

fore, is simply tliat of the construction of the ciiarter-party ; and

we think, upon the whole instrument taken together, the construc-

tion is such as to constitute Betham, as between him and the shi[)-

pers of goods, tlie owner of the ship during the continuance of the

voyage described in the charter-party.

In the first place, by the terms of the charter-party, the owners

covenant "that the ship shall, if required, be kept and continued

in the service described therein, during the term of twelve cal-

endar months, and such long<'r time as ma}' be necessary to (>nni-
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plete the voyage." And Betliam, on the other hand, covenants

"to accept, receive, and take the ship into his service for the

term of twelve calendar months certain, until the voyage shall he

ended, and to pay to the owner for the use or hire of the said sliip

at and after the rate of 25s. per ton per calendar month, during

the said term of twelve calendar months certain, and until her

return to the port of London and clearance, or uj) to the day of her

being lost, captured, or last seen or heard of."

But it is objected by the plaintiff's below, that such contract

contains no words of express demise; and undoubtedly it does

not. But even in a lease of lands, no such words are absolutely

necessary, " but any words which amount to a grant are sufficient

for a lease." Co. Lit. 45 b. And there are cases in the

[* 208] books that if a * man covenants that A. shall have the

land for a term, rendering rent, or tliat the covenantee

shall enjoy the land (1 Leon. 136,) these words would amount to a

lease.

Now the present case comes very near those referred to ; for the

owners do covenant that the ship shall be kept in the service of

Betham for a certain time ; Betham covenants that he will recei^'e

lier into his service during that time ; and that lie will pay he
the use or hire of her a certain freight, — stipulations that appear

equivalent in their effect to an actual demise of the ship.

But further, the whole of the ship is so far parted with that it

is thought ii.ecessary that Betham should covenant with tlie own-

ers that they should have liberty to load, on the outward voyage,

iron and other articles, not exceeding in tlie whole 100 tons.

Again, the mode in which the ship was to be used, and in which

the freight reserved by the charter-party is to be paid, support the

same construction of the charter-party. The ship, both on her

outward and her homeward voyage, was to be put up by Betham

(in many parts of the charter called the freighter) as a genei'al

carrying ship. The freight which the owners stipulate to receive

from him is quite independent of that which lie receives for the

carriage of goods. Theirs is a time freiglit ; his depends on the

carriage of the goods shijiped. If the ship went out without any

cargo, or was lost before her arrival at Iier outward or homeward

port of destination, in all wliicli cases Betham might receive no

freight, tlie owner would still receive the same amount as if she

had returned full, (»r, in case of loss of the ship, up to the day of
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her loss. Under these circumstances, we think the captain, in

putting up the ship as a general ship, and signing bills of lading,

cannot be considered as actint^ as the servant or a^^ento o
* of the shipowners, or in any other manner than as the [* 209]

temporary owner of the ship.

Three objections have been principally relied on in argument by

the defendants in error : first, that the same person who takes the

ship as freighter, was himself appointed as the captain by the

owners of the ship ; secondly, that an agent was put on board by

the owners with powers inconsistent with Betham's ownership of

the vessel ^jro tenqwrc ; and, thirdly, that the owners virtually

receive the benefit of the homeward freight, by the transmission

of the freight bills to England.

But, with respect to the first objection, it is almost the invari-

able practice and usage, that the owners of a ship, although they

let it out upon freight to a charterer, do themselves appoint a cap-

tain and the crew ; the chartering of the ship not being so much
the chartering of the hull, as of the ship in a state fit for the

purposes of mercantile adventure. There seems no reason, there-

fore, that the chartering of the ship in any particular case to the

captain of that ship, should create any more responsibility in the

owner to the shippers of goods, where such fact is made known to

them, than if the ship were freighted to an entire stranger.

The second objection is answered by reference to the charter-

party ; by which it appears that the authority of the agent was

limited to the superintendence of the acts of Betham as captain,

and not as freighter ; the utmost authority given to the agent

being that of displacing the master and appointing another, in

case Betham should be guilty of a breach of any of the covenants

or agreements on his part. But if Betham ceased to be master, he

did nevertheless, by the terms of the charter-party, continue the

freighter of the ship
;
possessing the same power to take goods on

board, and liable to the same responsibilities, on the one hand, to

the owners for the time freight for which he had con-

tracted, on the * other hand, to the shippers of goods for [* 210]

the safe conveyance of the goods shipped.

As to the third objection, the charter-party gives the owners a

security upon the freight bills received by the freighter, but gives

the owners no direct or immediate interest in the freight earned,

the whole of the surplus of which belongs to Betham. If Betham
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had obtained no homeward cargo from Calcutta, so that no freight

bills could have been transmitted, the owners would still have

been entitled to their time freight. The freight earned by Bethani

on the intermediate voyage for twelve months in India, does not

become a security to the owners. Even in the homeward voyage,

if the ship had been lost, there might have been no freight pay-

able to the freighter, but still he must have made good his own

liability to a monthly freight for the use and hire of the vessel.

Upon the whole, therefore, we think the effect of this charter-

party was to make the freighter the legal owner of this ship irro

tempore ; that the freight for the carriage of these goods was paid

to him for his own use ; and, consequently, that the defendants

below are not liable to an action for the non-delivery of the goods.

We think, therefore, the judgment of the Court of King's Bench

must be reversed. Jitdgment reversed.

Colvin V. STewberry.

1 Cl. &Fin. 283-301.

The above judgment having been brought up to the House of

Lords by writ of error, the case was argued by jNIr. Serjeant Taddy

for the j)laintiff in error, and by Mr. Campbell and Mr. V. Richards

for the defendant in error. The decision of the House was finally

given on the 11th of July, 1832, when judgment was moved as

follows, — b}^

[* 296] * Lord Tenterdex : My Lords, there is a case of Colvin

and others against Newberry and another, very lately

aTgued before your Lordships, and in tlie absence of my noble and

learned friend, who has just left the House, it falls to my lot to

supply his place on the woolsack. The case was argued before

several of the Judges, and I have had an opportunity of collecting

from them their opinions, and it did not appear to me to be necessary

to put to them any formal question, they being all of opinion that the

judgment from which the writ of error is brought to tliis House,

namely, the judgment of the Court of Exchequer Chamber, should

be affirmed. The Judges of that Court reversed the judgment

which had been given in the Court of King's Bench. At the time

it was given, I was present in the situation which I now have the

lionour to fill, and among the Judges who were present at the argu-

ment in this House was one of the learned Judges, I mean my

learned brother Baron Bayley, who was a Judge of the Court c {
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King'.s Bench at the time this case was decided there, and he, upon

reflection, has changed his opinion, and is one of the Judges upon

whose unanimous opinion I shall take the liberty to move your

Lordships to affirm the judgment of the Court of Exchequer Cham-
ber. Some other of the learned Judges, who were present on that

occasion, had not been members of either of the Courts at the time

the case was argued. The matter, therefore, to them was new.

Having stated shortly to your Lordships the numner in which the

case proceeded, I shall, with your Lordships' permission, direct

your attention to the point in dispute, what the case really was,

and upon wliat grounds the judgment of the Court below should

be affirmed. My Lords, it was the case of an action brought

by the present * plaintiffs in error, against the defendants, [* 297j

as the owners of a ship called the Benson. The action was

upon a bill of lading of goods shipped on board that ship at Cal-

cutta, for which a person of the name of Betham, who was then

master of that ship, had signed the bill of lading for the right de-

livery of the goods in London
; l)ut tlie goods were not delivered.

Two propositions of law are clear, as applicable to a case like this

:

tlie first is, that in the common case of goods shipped on board a

vessel belonging to a person, of which the shipment is acknowledged

])y a bill of lading signed by the master, if the goods are not de-

livered, the shipper has a right to maintain an action against the

owner of the ship; the other, which is equally clear, is this, that

if the person in whom the absolute property of the ship is vested

charters that ship to another for a particular voyage, although the

absolute owner provides the master, crew, provisions and every-

thing else, and is to receive from the charterer of the sliip a certain

sum of money for the use and hire of the ship, an action can be

brought only against tlie person to whom the absolute owner has

chartered the ship, and who is considered the owner pro tempore,

during the voyage for which the ship is chartered. It cannot be

maintained against the person who has let out the ship on charter,

namely, tlie al)solute owner. Those two propositions being clear,

the question is, whether the instrument, to which I am about to

direct your Lordships' attention, is to be considered as a charter of

the ship to Betham, who went out as master, or whether the true

legal effect of the instrument is only this, that the owners of the

ship, the defendants, consented to allow Betham to go out as master

of the ship, and to receive from Jiim a certain sum, and to allow
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him to take all the profits ? A contract of that kind

[* 298j * certainly can be made between the owner of the ship

and the master, but it would be open, if there were nothing

more in the case, to a very great objection, because it would afford

an opportunity to the owners of the vessel, in a great many cases,

to relieve themselves from the responsibility which attaches upon

their character as owners, and leave the shipper of the goods to his

remedy against the master alone, who, in many cases, is a person

by no means sufficient to answer the demand which might be made
upon him in case of loss or injury done. ISTow the instrument in

question is one of a very peculiar character, and I will presently

direct your Lordships' attention to such parts of it as appear to be

material. The instrument is a contract made between the owners

of the sliij), the persons whom I have mentioned, and ^fr. Betham,

and it begins by alleging that the owners of the ship agree to

appoint, and do by this instrument appoint him the commander of

the ship, subject to the condition therein mentioned, v^^hich is, that

in case of his misconduct in the character of master, the persoi\

whom they have a riglit to send out to represent them shall hav(^

the power of dismissing him from the command. Now, if this

instrument had contained nothing more the case would be one of

the kind which 1 have first mentioned to your Lordships ; but it

contains a great deal more, for it then goes on to state that Mr.

Betham, the master, shall be allowed and permitted to take on

board the ship all such goods as he may think proper, and proceed

therewith to Calcutta, in the East Indies, there to un.load and re-

load the ship, and to return thence to the port of London • and

upon her arrival there, and final discharge of her cargo, the intended

voyage and service are to end. The owner further agrees that

the ship shall be, before her departure, furnished with

[*299] * proper water casks, and provisions, and everything of

that kind , and he agrees also to provide the ship with

coals and wood for cooking and dressing the passengers' provisions,

for which the freighter is to pay the owner. The person who is,

in the first instance, called the master of the ship, is now called the

freighter, the term freighter applying to a person who takes the

ship under a charter. The owner then stipulates that Betham

shall pay him, the owner, freight for the use or hire of the ship,

at a certain rate per ton here specified; and it is agreed that that

shall not be paid until the ship's return into tiie port of London.
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Then he further agrees that the bills that may be drawn in C?A-

cutta, in part payment of the freight of the goods that may bo laid

in there, shall h?, sent over to certain persons in this kingdom, v/ho

are to be trustees, and who are to apply the proceeds of those bills

towards tlie payment to the owner of the l>alance of freight that

may be due to him. Tliere is also another provision. The ship

being, in the first instance, intended to go from London to Calcutta,

there is a provision that the freighter shall have the liberty and

privilege of employing the ship in the East Indies, for any imme-

diate voyage, he may think fit, paying a certain sum. Then comes

the proviso to which I have already adverted, namely, that if he

n.iisconducts himself as master, the agent for the owner, who is on

board the ship, shall appoint another commander, without any

injury to the rights of the owner upon the charter. Tliat being

the character of the instrumi'nt, the special verdict also sets out a

memorandum of an agreement that was made between the owner

and the same person, which specifies the sum he was to receive as

wages, he having been previously appointed as master. The spe-

cial verdict then proceeds to state the power of attorney,

* which was given to a person who went as agent in the [* 300]

ship, upon the particulars of whicli it does not appear that

anything turns ; it is therefore unnecessary for me to draw your

Lordships' attention to it. Then the jury find as a fact, that this

instrument was made bona fide, by wdiich I understand them to

mean, that the contract was really sucli as it purported and pro-

fessed to be, that is, that it was a letting of the ship to the master

for the voyage mentioned ; and they further find, that the person

wlio went out as agent on behalf of the owner carried with liiiu the

charter-party, and communicated it to the plaintilfs, v/lio were the

shippers of the goods. As soon as he arrived at CalcuLta, he com-

municated to them the nature of the charter-party. They liad

already received a copy of it ; so that they knew, before the sliip

arrived, the state in which the ship had come out, and were ac-

quainted with the contract made between the defendants as owners

of the ship, and Betham as \\\\i masler. Now, the Court of King's

Bench were of opinion that this instrument was nothing iuore than

a contract between the owners of the ship and the master, the

owners agreeing on tlieir part, if he would pay a certain sum to

them, that he should have for his own use all the profits over

and above that sum ; but, on the other hand when the case came
V0I-. v.— 40
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before the Court of Exchequer Chamber, it was argued more at

length, and more elaborate judgments given, than in the Court

of King's Bench ; and that Court was of opinion that this instru-

ment, although it did not contain in terms any words by whicli

tlie owners let or chartered the ship out to P')etham, still it was in

effect, and in point of law, and in legal effect a letting of the ship

to him for that voyage, and he was therefore in the situation of

the person whom I mentioned to your Lordships in the

[* 301] second proposition ;
* namely, that he was to all intents

and purposes the charterer of th.e ship, and consequently

that any contract made with him for shipping goods may be con-

sidered as a contract made with him as the owner /^ro tempore

of the ship, and could not be considered as a contract made by

the plaintiffs with the defendants, against whom the action was

brought. 1 have already intimated to your Lordships that in

this opinion of the Court of Excliequer Chamber, and in the

reasons given by that Court upon the subject, all the Judges

who were here upon the argument concurred.

For myself, I sliould say I am inclined to think that the

judgment of the Court of Exchequer Chamber is right, and I

shall have no hesitation on this occasion, and I hope I never

shall have any hesitation, in acknowledging any error which I

may have committed in the seat of justice, and in endeavouring

as far as I can, to correct that error. I shall therefore advise

your Lordships to confirm the judgment of the Court of Exche-

quer Chamber, and reverse the judgment which I myself, together

with the other Judges of the Court of King's Bench, have given

in this case, thinking as I do, tliat, upon the whole, that is the

soundest judgment, and knowing, as I have already mentioned,

that that is the opinion of almost every Judge in Westminster

Hall

Jiidgmetit of the Excnequer Chamber affirmed.

EXfiLISII NOTES.

In Sandeman v. S-urr (1866), L. R, 2 Q. B. 86, 36 L. J. Q. B. 58,

15 L. T. 608, tlie action was brouglit by tlie consignee under a bill of

lading for damage to the goods shipped, consisting of a cask of wine

wliicli had leaked owing to improper stowage. The defendant gave in

evidence a charter-party made between the captain of the ship as agent

for the owners and one Hodgson. It was thereby agreed that, the ship
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being tight, &c., sliall, v.'itli all convenient speed, sail to Oporto, and

there load from the factors of the same affreighters a full cargo of

wine, &c., and Ijeitig so loaded, shall therewith proceed to a safe port

iu the United Kingdom, as ordered on signing bills of lading, and de-

liver the same on being paid freight as follows, viz.: ISs. per ton of

252 gallons, &c. . . . The captain to sign bills of lading if required,

at any rate of freight without prejudice to this charter. The ship to be

addressed to charterer's agents at Oporto on usual terms, sufficient cash

to be allowed the captain at the port of loading for ship's ordinary dis-

bursements. It appeared that the ship[)ers had no notice of the charter-

party. The Court (Cockburn, C. J., Mellok, J., and Shee, J.), held

that there was no demise of the shi]t, express or implied. The charter-

party amounted to no more than a grant to the charterer of the right to

have his cargo brought home in the ship, while the ship itself con-

tinued, through the master and crew, in the possession of tlie owners,

the master and crew remaining their servants. They accordingly held

the plaintiff entitled to retain his verdict.

In Wagstajf v. Anderson (1879), 4 C. P. D. 283, 48 L. J. C. P. 751),

3'J L. T. 3;J2,' and (C. A. 1880), 5 C. P. D. 171, 49 L. J. C. P. 485, 44

L. T. 720, the plaintiff sued the charterers of a ship for conversion of

goods shipped nnder bill of lading, — the goods having been sold by the

master under circumstances whicli did not warrant his doing so. By
ilie charter-party it was agreed that the ship should perform a voyage

fnnn London to Callao; that the whole ship should be at the disj)osal

of the charterers, except the space necessary for the crew and stores;

tliat the master and owner should give the same attention to the cargo,

and in every respect remain responsible to all whom it might concern,

as if the ship were loaded in her berth by and for the owners independ-

ently of the charterers ; that the master was to sign bills of lading at

any rate of freight the charterers might require without prejudice; that

the ship should be addressed to the charterers' nominees at the port of

discharge; that the ship, being loaded, should proceed to Callao, and

deliver the cargo agreeably to bills of lading in the usual and customary

manner, the act of God, &c., excepted. Total freight £2500 to be paid

against captain's order by charterers' acceptances payable at 90 days

from the shii)'s final sailing from (Iravesend, or in cash £5 discount at

captain's option. But the owners to accept in satisfaction of freight all

bills of lading bearing freight payable abroad, not exceeding one third

of charter. The charterer's liability, except for freight, to cease on the

vessel being loaded. It was held by the Lords Justices of Appeal,

affirming the judgment of Denman, J., that the charterers were not iu

the position of owners so as to be responsible for the acts of the master.

The principle of the ruling case came to be further considered in the



628 CllAUTElt-PAKTY.

No. 1. — Newberry v. Colvin ; Colvin v. Newberry. — Notes.

case of BanmwoU jlfamifaetuf Voii Carl Sckclhler v. Farness (1892),

189.% A. C. 8, uiultT tlie icllowing circuiustauee.s :
—

The owner of a slii}), who was also registered as managing owner,

chartered her for a period of 4 months, and concurrently agreed to sell

her on certain terms, the sale to he completed on the expiration of

the' charter-party. By the charter-party the owner agreed to let and

the charterer to hire the ship for 4 luouths, she being placed at

the disposal of the charterers fitted for the service, with full comple-

ment of men, &c. The charterers were to provide and pay for all the

provisions and wages of the ca^jtain, oificers, engineers, firemen, and

crew, owner to pa}' for the insurance of the vessel, also to maintain her

in a thoroughly eiticient state in hull and machinery for the service.

The charterers were to provide and pay for all coals, fuel, port charges,

pilotages, agencies, commissions, and all other charges whatsoever, ex-

cept those before stated, and to pay for the hire of the ship £750 per

month. It was agreed that the whole reach, burthen, and passage ac-

commodation of the ship should be at the charterer's disposal, reserving

only proper and sufficient space for ship's ofiicers, crew, tackle, apparel,

furniture, pi-ovisions, and stores; that the captain (with the words " al-

though appointed by the owner" struck out) shall be under the orders

and direction of the charterers as regards employment, agency, or other

arrangements, and the charterers agreed to indemnify the owners from

all consequences or liabilities that may arise from the captain signing

bills of lading. Tlie owner was to have the option of appointing cliiel'

engineer, to be paid by the charterers. The cluirterers undertook, at

the expiration of the charter, to purchase the vessel for the sum of

£13,000 /;er contract (of even date). The owner was to have a lien on

all cargoes and subfreights for freight or charter mone}' due under the

charter; and the charterers to have a lien on the ship for all monies

paid in advance, and not earned. The charterei's had in fact appointed

the ca})tain and crew; and the owner exercised his option of appointing

the chief engineer. The plaintiff shipped goods u'uder bills of lading,

not referring to the charter-party, of which the plaintiff had in fact no

knowledge. Tlie action was for loss of the goods owing (as was alleged)

to the unseaworthiness of the ship.

The House of Lords, affirming the decision of the Court of Appeal,

and reversing that of Charles, J. (who held that there was no demise

of the vessel, aiid that the shipper, ha\ ing no notice that the master's

ordinary authority had been put an end to, was entitled to hold the

registered owner liable), decided that the owner was not liable. Lord

Hkksciikll, in giving his reasons, made the following observations:

" The person who has the absolute right to the ship, who is the registered

ownei-, the owner (to borrow an. exjjression from real property law) in fee,
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may be properly spoken of, no donbt, as the owner; but at the same

time he may ha\e so dcaU witli tlie \'osst'l as to have given all the rights

of ownership for a limited time to some other person, who. during that

time, may equally [)roperly be spoken of as the owner. When there is

such a person, and that person a])points the master, otticers, and crew of

the shij), pa^'s them, employs them, and gives them the orders, and.

deals with the vessel in the adventure, during that time all those rights

wliich are spoken of as resting upon the owner of the vessel, rest upon

that person wlio is for those purposes during that time in point of law

to be regarded as the ow'ner. When that distinction is once grasped it

<api)ears to nie that all the difficulties that have be-eii raised in this case

vanish. There is nothing in your Lordships' judgment, as I appre-

hend, wliich would detract in the least from the law as it has been laid

down with regard to the power of a master to bind an owner, or with

regard to the liabilities which rest upon an owner. The whole difficulty

has arisen from failing to see that there may be a person who, although

not the absolute owner of the vessel, is during a particular adventure

the owner for all those purposes."

"In Colvin V. Neirhcmj, both in the Exchequer Chamber and in

3'our Lordships' House, the law seems to have been regarded as I have

submitted it to your. Lordships to be. It is quite true that in that case

the shipper had notice of the charter, and therefore knew of the rela-

tion which existed between the shipowner and the charterer. But I do

not gather from the judgments either in the Exchequer Chamber or in

your Lordships' House that that was considered an essential part of the

defendant's case. It was alluded to rather as meeting an argument

which had no doubt been suggested, that the master of the vessel, who

was in that case himself the person to whom the vessel had been let,

might have been properly regarded by those avIio dealt with him as act-

ing, not merely on behalf of himself, but as acting on behalf of some

owner or other, if they had not had notice that he was m fact at the

time being the owner. But certainly it seems to me that it would not

be correct to say that the decision in that case, either in tlie Exchequer

Chamber or in your Lordships' House, was rested solely or mainly upon

the fact that such notice existed."

As to the argument upon the Merchant Shipping Acts, he observed

that all that has been done is to make the ve g\ titer 2'»'0»(t Judr evidence

of ownership; and that (with the exception of certain penal liabilities

in case of the vessel not being seaworthy, and tlie owner failing to

prove that he had taken proper precautions), it did not alter the actual

legal relations.
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AMERICAN NOTES.

The pre.suniption is that the vessel is under the owner's control and the

master is his agent. Urann v. Fletcher, 1 (iray (Massachusetts), 125; Swift

V. Tatner, 8,9 Georgia, 000; 32 Am. St. Rep. 101. Courts do not incline to

hold a charter-party a demise, although it contains such express words, unless

its whole tenor clearly calls for that construction. Richardson v. Winsor,

3 Clifford (U. S. Circ. Ct.), 39.5. The intention that the charterer should

have exclusive possession and control must appear in order to exempt the

owner from liability. Robinson v. Chittenden, 09 Xew York, .525, citing the

principal case, and giving a valuable review of all the pertinent cases; Shaw
V. United States, 93 United States, 235; Campbell v. Perkins, 8 New York, 430.

In Learij v. U. S., 14 Wallace (U. S. Supreme Ct.),607, a vessel was chartered

to the government for its exclusive use, except quarters for the crew, but the

command and control were retained by the owners ; they were held liable.

IMr. Justice Fip:ld said :
" If the charter-party let the entire vessel to the

charterer with a transfer to him of its command and possession, and conse-

quent control over its navigation, he will generally be considered as owner for

the voyage or service stipulated. But on the other liand, if the charter-jiarty

let only the use of the vessel, the owner at the same time retaining its com-

mand and possession, and control over its navigation, the charterer is regarded

as a mere contractor for a designated service, and the duties and responsibil-

ities of the owner are not changed. In the tirst case the charter-party is a

contract for the lease of the vessel; in the other it is a contract for a special

service to be rendered by the owner of the vessel." In First Nat. Bank v.

Sieicnrt, 20 Michigan, 83, the hirer undertook to man and equip, to load and

unload, and pay all the expenses ; the owner was held not liable. This is

supported by Taggardv. Loring, 16 Massachusetts, 330; 8 Am. Dec. 140;

Reynolds Y. Toppan, 15 Massachusetts, 370; 8 Am. Dec. 110; Pitkin \.Brain-

erd, 5 Connecticut, 451 ; Houston v. Darling, 16 Maine, 413; Grade v. Palmer,

S AVheaton (United States Supreme Ct.), 605 ; Hagar v. Clark, 78 New York,

45; Thompson v. Snow, 4 Greenleaf (Maine), 264 ; 10 Am. Dec. 203 ; Wordin

V. Bemis, 32 Connecticut, 268 ; 85 Am. Dec. 255; Purvis v. Tunno, 1 Brevard

(So. Carolina), 259; 2 Am. Dec. 661; Donahoe v. Kettell, 1 Clifford (U. S.

Circ. Ct.), 138, 139.

The owner cannot escape responsibility for the safe management of a

vessel, so far as passengers are concerned, by entrusting it to a charterer.

Cuddi) V. Horn, 40 jNIichigan, 596 ; 41 Am. Rep. 178. " Any other rule would

but point out the way to owners of ves.sels by which they could violate all rules

and regulations adopted to insure the safety of passengers without incurring

any liability to them therefor."

"When the master victuals and mans the vessel and sails lier under a con-

tract at the halves he is pro hac vice owner. Bridges \. S])rague,^x. Co ,bl

Maine, 543; 99 .\m. Dec. 788; and he alone is liable for damages by collision.

Somes V. White, 65 Maine, 542; 20 Am. Rep. 718.

15ut in such case, the owners are not relieved from liability for neglect of

sick seamen (disapproving Taggard v. Loring, supra) ; Scarjf v. Metcalf, 107

New York, 211 ; 1 Am. St. Rep. 807.
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A coinuiou ciirrier wliicli uses ;i steamboat in the prosecution of its business

is not released from liability lor the Avilful conduct of one of the crew toward

a passenger, by cli^rtering it, with the crew, for an excursion to points not

upon its regular lines. White v. Nurfolt §- S. R. Co. (North Carolina), 20 S. E.

Kep. 191.

One of the owners of a vessel, who lakes it to sail on shares, he to man it

pay the crew and furnish the supplies, is the owner pro hac vice, and responsi])le

to the other owners for due care in its management. WiUiamx v. Hays, 14:5

New York, 442; 26 Lawyers' Reports Annotated, 1.53 ; citing Wehh v. Peirce,

1 Curtis (U. S. Circ. Ct.), 113 ; Thorp v. Hammond, 12 Wallace (U. S. Supr.

Ct.), 416; Somes V. White, su/mt. The Court said: ''The defendant, under

the arrangement between him and the other owners, in no sense became their

agent or sei-vant. In Webb v. Peirce, it was held that where a master hires a

vessel on shares under an agreement to victual and man her, and employ her

on such voyages as he thinks best, liaving thereby the entire possession, com-

mand, and navigation of her, he thereby becomes her ovfner pro hac vice, and

the relation of principal and agent does not exist between him and the

owners. The other cases are to the same effect. The defendant thus became

the charterer or lessee of the vessel, and was responsible to the other owners

for due care in her management, and so tlie trial Judge held. The case of

Moody V. Bud-, 1 Sandf. 304, which holils that one co-owner of a vessel, who

takes and navigates her for his own benefit, is not liable to his co-owners for

her loss by his carelessness, even if correctly decided upon the facts there

existing, is not applicable to a case like this, where the co-owner takes the

vessel, not in his right as co-owner, for the purpose ot using his own, but

under an agreement with tlie other owners whereby he became the charterer,

lessee, or bailee of the vessel, and thus bound to some duty of care and fidelity.

There can however be no question that that case was incorrectly decided, and

the rule laid down therein is not consonant with reason or justice. I cannot

find that it has ever been followed as authority in any subsequent case, and

it is in conflict with many authorities. Sheldon v. Skinner, 4 Wend. 525 ; 21

Am. Dec. 161; Chesley v. Thompson, 3 N. H 9 ; 14 Am. Dec. 324; Herrin v.

Eaton, 13 Me. 193 ; 29 Am. Dec. 499 ; Martyn v. Knoiollys, 8 T. E. 145 ; Guillot

v. Dossat, 4 Mart. (La.) 203 ; 6 Am. Dec. 702 ; Domat Civil Law, § 1849 ; 1 Par-

sons Maritime Law, 95; Ford Mercantile Shipping, 3.5, 45; Cooley Torts, 328,

6.59."

No. 2. — STANTOX v. KICHARDSOK

EICHARDSOX v. STANTON.

(1872, FA', cir. 1874.)

lU'LK.

A SHIP-OWNER by entering into a charter-party implievlly

undertakes tliat the ship shall be reasonably tit for the car-
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riage of a reasonable cargo of any of the kinds specified in

tlie charter-party ; and if the ship is not so tit, and cannot

be made so without a delay which would frustrate the ob-

ject of tne voyage, the charterer may decline to put a cargo

on board, and recover damages in an action against the

shipowner for breach of contract.

Stanton v. Eichardson.

Richardson v. Stanton.

L. R., 7 C. P. 421-437 ; L. E., 9 C. P. 390-392 (s.c. 41 L. -J. C. P. 180 ; 43 L. J. C. P.

230; 45 L. J. C. P. 78).

f421] Ship. — Charter-party. — Warranty of Seaworthiness.

A charter-party provided tliat the ship should load a full and complete cargo

of sugar in bags, hemp in compressed bales, *",'' measurement goods. It likewise

.'specified different rates of freight for di'y and wet sugar. The ship proceeded

to her port of loading, whei'e a cargo of wet sugar was provided for her by the

cliarterer. A great deal of moisture drains from wet sugar, and when the

cargo had been nearly all shipped it was found that there was such an accu-

mulation of molasses iu tlie hold — the result of drainage from the sugar —
that the ship would not be seaworthy for the voyage if she proceeded in her

then condition. Owing to tlie nature of tlie material and the depth of the

hold, the ship's pum2")S were unable to clear the ship of the drainage from the

sugar. The ship was perfectly seaworthy except with resjiect to this particular

cargo, and the pumps were quite sufficient for all ordinary purposes. The
sugar had to be unloaded again, and the charterer then refused to reload it

or to provide any other cargo. Cross-actions were brought, — the one by the

shipowner against the charterer for refusing to provide a cargo, and the other

by the charterer against the shipowner to I'ecover damages by reason of the

ship not being fit to carry the cargo provided for her.

At the trial the jury, in answer to questions left to them by the Judge, found

that the cargo of sugar w hich was offered was a reasonable cargo to be offered

;

that the ship was not reasonably fit to carry a reasonable cargo of wet sugar
;

that the ship could not have been made fit within such a time as would

not have frustrated the object of the adventure ; and that the ship would not,

without new pmnps, and with a reasonable cargo of wet sngpv on board, have

been seaworthy :
—

Held, that the shipowner, by entering into the charter-party, undertook that

the ship should be reasonably fit for the carriage of a reasonable cargo of any

of the kinds of goods specified in the charter-party, and consequently of a

reasonable cargo of wet sugar ; and that, upon the findings of the jury that

she was not so fit, and could uot be made so in such a time as not to frus-

trate the object of the voyage, the charterer was entitled to succeed iu both

actions.
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Cross-actions upon a. charter-party between the owner and the

charterer of a ship called the hie of WvjJU.

* The hrst count of the declaration in the action by the [* 422]

shipowner against the charterer (Stanton v.. liicliardson)

set out the terms of the charter-party, and alleged as breaches that

the defendant neglected and refused to load a full and complete

cargo on board the ship, and that he neglected and refused to pay tlie

freight. The second count alleged as a breach of the charter-party

that the defendant loaded a large portion of the cargo, to wit, sugar

in bags, and the same was afterwards properly and necessarily for

the safety of the ship and cargo landed by the master at the port

of lading, on account of a part thereof being in a danjaged state in

the hold of the vessel, and that all conditions were performed, &c.,

necessary to entitle the plaintiff to reload the said portion of the

said cargo, and to have the residue of the cargo supplied
;
yet the

defendant refused to allow the said portion to be reloaded and to

supply the residue. The third count was similar to the second.

The fourth count alleged as a breach of the charter-party that,

though a large portion of the cargo, consisting of sugar in bags, was

loaded on board the ship by the defendant, a portion of it was in

such a bad, dangerous, and unfit state for conveyance in the ship

that the same damaged and injured the ship and her pumps, and

also the residue of the sugar, so that the ship could not safely

set sail and proceed on her voyage, whereby, &c. Fifth, money

counts.

The pleas were the ordinary traverses of the allegations of the

declaration, &c., with the exception of the third plea, which alleged

that the vessel was not tight, staunch, and strong, or fit to receive

and carry a cargo as she was required to be according to the true

intent and meanitig of the charter-party, and that the defendant

could not, although he was ready and willing so to do, safely or

securely load on board the ship a full and complete or any cargo;

and by reason of the condition of the ship was prevented from

deriving any benefit from the cliarter-party, and the consideration

for the same wholly failed.

Issues.

In the action by the charterer against the ii[n\)OW\\Qx {llu'lianhon

V. Stanton) the first count of the declaration set out the charter-

party, and alleged as a breach that the master did not take all

])ropcr means to keep the ship tiglit, staunch, and strong, well
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manned and sound, and in every way fitted for the voyage
;

[* 423] and * that the ship at the time of receiving the cargo on

board was not a good risk fur insurance, and did not load

or carry a full and complete or any cargo, according to the charter-

party, whereby the plaintiff lost the benefit of the charter, and v.'as

put to great expense in landing the cargo and warehousing the

same, and was compelled to ship the cargo by another vessel; and

a portion of the cargo which had been loaded on board the ship

was either wholly lost or much damaged and injured, &c. Second

and third counts respectively alleged bailments of certain goods to

defendant for carriage in his ship, and damage to the goods through

the negligence of the defendant and his servants, and through the

defective and unseaworthy condition of the defendant's ship.

Fourth, money counts.

Pleas : The ordinary traverses, &c.

Issues.

The charter-party, so far as material, was as follows : It was

tlierein agi-eed between the master of the ship called the Isle of

JVir/Jit, for and on behalf of himself and the owner of the said

vessel, of the one part, and the Piorneo Company, Limited, as

agents for and on behalf of the charterer, of the other part, tliat

the said master should, after having discharged his inward cargo

with all proper despatch, " sail for Manilla, or as near thereunto as

he might safely get, for orders to load within there or at Yloilo

or at Zebu, the following cargo of lawful merchandise, &c. : a

full and complete cargo of sugar in liags, hemp in compressed

bales, ^^f measurement goods, always sufficient dead weight to bal-

last the vessel ;

" and that the vessel, being so loaded, should sail

to Cork or Falmouth for orders to discharge in a port in the United

Kingdom or in -Europe, between Havre and Hamburg. The pro-

visions concerning rate of freight specified that the rate should be

£4 2s. Gd. for dry sugar, £4 5s. for wet sugar, and X4 15s. for

liemp and measurement goods. The charter did not commence

with the usual clause as to the vessel's being tight, staunch, and

strong, but contained this provision :
" The master engages that the -

vessel, l)efore and when receiving cargo, shall be a good risk for

insurance ; and he will, wdien required, provide a survey report

declaring her to be so ; and during the voyage the master shall

take all proper means to keep the vessel tight, staunch,

[* 424] and strong, ' well manned and provided, and in every way

fitted and provided for the vova^ge."
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At the trial before Brett, J., at tlie sittings in London after

Hilary Term, the facts were as follows : The Isle of W'ujlit pro-

ceeded to Manilla, and thence, in accordance with orders given by

the charterer's agents, to Yloilo, which is in the Philippine Isles.

At Yloilo she was surveyed, in pursuance of the terms of the

charter-party, and reported to be a first-class risk and fit to carry a

dry and perishable cargo to any part of the world. A cargo of

what is known as wet sugar, in bags, was provided for her by

the charterer. It appears that a very large quantity of moisture

drains from cargoes of wet sugar, and when the bulk of the cargo

had been loaded it was found that there was such a large accumu-

lation of molasses in the hold, the result of drainage from the sugar,

that the ship would not be seaworthy for the voyage if she pro-

ceeded in her then condition. An attempt was made to get rid of

the drainage by means of the ship's pumps. The pumps were of

the usual kind for a ship of the size of tlie IsU of Wight, and quite

sufficient for ordinary purposes, but, owing to the depth of the ship's

hold, and the nature of the material, they were unable to deal with

the drainage from the sugar. The ship was perfectly seaworthy,

excepting with respect to this particular cargo of wet sugar and

the insufficiency of the pumps to deal with it. It ultimately be-

came necessary to unload the cargo again and warehouse it at Yloilo,

whence it was afterwards, by arrangement between the parties, sent

to Europe in another ship called the Milton. The charterer refused

to provide another cargo. It appeared that there was no means of

procuring any other pumps for the purpose of pumping out tho

drainage from the sugar except by sending for them to Manilla, and

it would have taken a very considerable period— probably seven

or eight months — before they could be so procured.

The following were the questions left to the jury, and the an-

swers given by the jury to them : 1. Did the charterer in the first

place offer a full cargo ? — Yes. 2. Did the charterer refuse to

allow the cargo to be reshipped, or any cargo, after tlie first was

discharged, to be shipped and carried in the Isle of JVigJit ? -r- Yes.

o. Was the cargo shipjied on board the Milton by mutual

consent? — Yes. * 4. AVas the sugar which was offered to [* 42.5]

the captain a reasonable cargo to be offered?— Yes. 5. If

not, was the defect such, and so apparent, that a captain of ordi-

nary care and skill, if he meant to ()1)jtM't to it, dught to have

rejected it ? — Xu. 6. Was the slii[) lit to cany the cargo which
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was offered to her ?— No. 7. Was the ship reasonably fit to carry

a reasonable cargo of Yloilo wet sugar ?— No. 8. Did the captain

use reasonable skill and care in the treatment of the cargo deliv-

ered to him ? — No. 9. Was the damage suffered by the sugar the

result of its own defective condition, without any defect in the

ship or any fault of the captain ? — No. 10. Was the damage to

the sugar caused by the unfitness of the ship to carry the cargo

offered to her, or by the ship being unreasonably unfit to carry a

reasonable cargo of Yloilo wet sugar, or by want of reasonable care

or skill of the captain in treating the cargo delivered to him ?
—

Yes. 11. If the ship was defective, was the captain willing and

able to make her fit within a reasonable time ?— Willing, but not

able. 12. Was he willing and able to make her fit within such a

time as would not have frustrated the object of the adventure ?
—

Willing, but not able. 13. Would the ship, without new pumps,

and having the sugar which was offered to her on board, have

been seaworthy ?— No. 14. Would the ship, without new pumps,

and with a reasonable cargo of Yloilo sugar on board, have been

seaworthy ?— No.

Upon these findings the learned Judge directed the verdict to be

entered for the charterer in both actions, and reserved leave to the

shipowner to move to enter a verdict, the Court to be at liberty to

make all amendments that the Judge ought to have made. It was

agreed that the damages in both actions should be referred.

A rule nid was obtained to enter the verdict pursuant to the

leave reserved, on the ground that Richardson, the charterer, had

no right to throw up the charter-party, and refuse to load a cargo,

and that, upon the findings of the jury, Stanton, the shipowner,

was entitled to have the verdict entered for him, and also for a new

trial on the ground of misdirection on the part of the Judge in

directing a verdict to be entered for Eichardson upon the findings

of the jury, and in telling the jury that there was a warranty on

the part of the shipowner that the ship was fit to carry a reason-

able cargo of YHoilo wet sugar, and that there was an

[*42()] obligation on the part of the * shipowner and master of

the sliip to have the ship in a state fit for such a cargo,

and that the master should possess the necessary knowledge en-

abling him to deal with and manage such a cargo, and in telling

the jury that the shipowner was bound within a reasonable time to

make the ship fit to take such a cargo, and to do so within sucli a
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time as would not frustrate the objects of the adventure, or upon

the ground that the verdicts were against the weight of the evi-

dence,— iirst, in the answers given by the jury to the 6th, 7th,

and 14th questions ; secondly, in the answers to the 8th, 9th, and

lOtli questions; and thirdly, in the answers to the 11th and 12th

questions.

Sir J. Karslake, Q. C, Butt, Q. C, and J. C. Mathew, showed

cause. The charter-party clearly specifies wet sugar as one of the

kinds of cargo which may be loaded under it. The jury have

found that the cargo offered was a reasonable one. It is contended

that the shipowner is bound to provide a ship reasonably fit for the

purpose of carrying any of the specified cargoes which he has under-

taken to carry, and the charterer is under no obligation to provide

a cargo of the sorts specified which may be suitable to the particular

ship. It must be admitted that compliance with a warranty is not

always and in all cases a condition precedent ; but here the jury

have found that the objects of the voyage were wholly frustrated.

The cases establish that when tlie defect in the ship or the breach

of contract on the shipowner's part goes to the whole consideration

there is an answer to an action for refusing to load. Tarrahochia

v. Hickie, 1 H. & N. 183 ; 26 L. J. Ex. 26 ; Behn v. B^irness, 3 B. & S.

751 ; 32 L. .1. Q. B. 204 ; No. 44 of " Contract " in 6 R. C. ; 3IcAndreio

V. Chappie, L. E., 1 C. P. 643 ; 35 L. J. C. P. 281. Tliere is an express

condition in this charter-party that the ship shall l)e a good risk for

insurance at the time of receiving the cargo ; this shows that it was

intended tliit the vessel should he seaworthy w^ith regard to the

particular cargoes specified. Apart from this there would be a

warranty of seaworthiness in respect of the cargoes specified iu the

charter. The sliipnwner relii'S on th:^ analogy of a specific chattel

purchased, as to wliich it is not a, condition precedent that it shall

be fit for a particular purpose. That is not a true analogy
;

the case more * nearly resembles that of a contract to pro- [*427]

vide goods wliich shall answer a certain description and lie

fit for a certain purpose. See Brown v. Edcjinton, 2 Man. & G. 279
;

10 L. J. C. P. 66 ; Shepherd v. Fyhufi, 4 Scott, N. P. 434 ; 11 L. J. C.

P. 101 ; Jons v. JvM, L. P., 3 Q. B. 197 ; 37 L. J. (,). B. 89.

It may l)e difficult to find any distinct statement in the text-

books that the ship at the time of loading must be fit to receive

the particular cargo specified in the chart(;r, l)ut it is clear that

the shipowner's liability goes even further than that. See the
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ob.servatioiis of Blackburn, J., in Beadhcad v. Midland Ry. Co.

L. E., 2 Q. B. 433-437 ; No. 12 of " Carrier," ante, p. 436 et seq. The

distinction was drawn in tliat case between carriers by land and by

sea, and Lusif, J., at p. 418, says, " As to sliipowners, I agree that tlieie

is abundant authority for the doctrine hiid down." It cannot be that

the cliarterer is bound to kiad a cargo on board a ship that is unsea-

worthy or not fit to receive it, as, for instance, to put silk into a ship

that is leaky. Therefore the charterer here was not bound to load,

or, the cargo having been unloaded, to reload while the ship was in

her then state ; and as the jury have bnind that she could not have

been fitted to receive the cargo in such time as not to totally frus-

trate the objects of the voyage he was absolved from the obligation

to provide a cargo altogether, and was entitled to recover damages

for the breach of contract on the part of the shipowner.

They also cited Bell's Commentaries on the Laws of Scotland,

s. 499 ; Pothier, Chartepartie, 30 ; Parsons on Shipping, 285

;

Thompson v. Gilkspu, 5 E. & B. 209 ; 24 L. J. Q. B. 340 ; Burges v.

Wiclham, 3 B & S. G69 ; 33 L. J. Q. B. 17 ; Knill v. Hooper, 2 H.

& K 277 ; 2G L. J. Ex. 377 ; Towsc v. Henderson, 4 Ex. 890 ; 19 L. J.

Ex. 163 ; Lifou v. Mells, 5 East, 427, No. 3 of " Carrier," p. 266, ante;

Gibson V. Small, 4 H. L. Cas. 353 ; Abbott on Shipping, 5th ed,

p. 218, 10th ed., by Shee, 254; Freeman v. Tai/lar, 8 Bing. 124;

1 L. J. C. P. 26 ; CUpsham v. Vertiie, 5 Q. B. 265 ; 13 L. J. Q. B. 2.

Henry James, Q.C., Watkin Williams, and Cohen, supported the

rule. The first question is whether the shipowner was bound to

provide a ship fit to carry such a cargo as was offered.

[* 428] The * jury have not found that the cargo was a reason-

able cargo in relation to this particular ship. The ship

was perfectly seaworthy in the ordinary sense of the term, and

could have carried any ordinary cargo. The pumps were in good

order and fit for ordinary purposes. It is contended that the ship-

owner vras not bound to alter the construction of the ship in order

t<» take one particular sort of cargo for which she was not adapted.

The charter-party specifies that the charterer may load various car-

goes of lawful merchandise ; that must be taken to mean of a kind

suitable to the ship. The charterer must be taken to know what

the nature of a cargo of wet sugar is, and may satisfy himself if he

will whether the ship is suitable for carrying such a cargo before

he charters her. He is not entitled to throw on the shipowner the

necessity of altering the construction of the vessel to take a cargo
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of an exceptional cliaracter, the peculiar nature of which the ship-

owner is not likely to know when he enters into the contract.

The specification of the cargo in a charter-party must be taken to

refer to a cargo of an ordinary description. Suppose the charter

specified a cargo of machinery, w^ould the charterer be entitled to

tender a cargo consisting of pieces of machinery of enormous size

which could not be got into the hold without altering the construc-

tion of the ship ? The charterer is bound to supply a cargo within

the terms of the cliarter tliat the vessel can carry. The case is like

that of a purchase of a specific chattel, the charterer of the ship

must l)e taken to hire the ship as she is for a particular purpose,"

and the shipowner is only bound to fulfil that purpose so far as the

vessel as slie is can do so.

[Brett, J. That construction of the charter-party appears to

me to destroy the option whicli was expressly given to the char-

terer. Considerations derived from the knowledge or ignorance of

the parties before entering into the contract seem immaterial when

we are dealing with the terms of a written contract.]

With respect to the finding of mismanagement on the part of

tlie master with regard to the cargo the same considerations apply.

The obligation on him to bring skill and knowledge to the treat-

ment of the cargo applies only to an ordinary, and not an excep-

tional, cargo. Secondly, it is not a condition precedent to

the * obligation to load that the vessel should be seaworthy [* 429]

at the time of loading, or the smallest defect which could

be easily remedied before sailing would be fatal.

[BoviLL, C. J. Must she not be fit to receive the cargo ?]

In order to entitle the charterer to repudiate the obligation of

hading a cargo it must be shown that the ship could not be of any

use whatever to him ; otherwise the whole consideration has not

failed, and his remedy is by cross-action for any damage he may

have suffered. Behn v. Burncss, 3 B. & S. 752 ; 32 L. J. Q. B. 204
;

No. 44 of " Contracts," 6 R. C. The ship could have taken a cargo

of any of the kinds specified in the charter except this exceptional

cargo of wet sugar. It is sufficient if the charterer may derive any

benefit from the ship, and with respect even to such a cargo, though

the delay would have been considerable, she might have been ren-

dered fit. The whole purpose of the adventure must be rendered

impossible to exonerate the charterer. AfcAndreio v. Chappie, 1j. R.,

1 C. P. 643; 35 L. J. C. P. 281 ; TarrahocMa v. Hichie, 1 H. & N.
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183 ; 26 L. J. Ex. 26 ; Dimech v. Corlett, 12 Moo. P. C. 199. This was
a charter-party by which the ship was to go and take a cargo of the

produce of the place, not a particular specific cargo which had been

procured for her. It is contended that even if the charterer would

have been entitled in the first instance to refuse to load on the

ground that the ship was not fitted with sufticient pumps for a

cargo of wet sugar, having loaded the sugar he had waived the

condition precedent and could not reject the ship because the par-

ties could not be placed in statu quo.

[Brett, J. The loading was no benefit to the charterer.]

- They also cited Blasco v. Fletcher, 14 C. B. (N. S.) 147 ; 32 L. J.

C. P. 284.

BoviLL, C. J. The verdict in both these actions was for the

charterer, the defendant in the first action and the plaintiff in the

second. A rule was obtained on behalf of the shipowner to enter

a verdict for him in both actions on the findings of the jury or for

a new trial on the ground of misdirection, and that tlie verdict was

afrainst the evidence. After hearing tlie evidence that was given

read over, I am of opinion that the findings of the jury

[* 430] were in * accordance witli the evidence. My Brother

Bkett is not dissatisfied with the verdict, and, on the

whole, it does not appear to me that there is any sufficient ground

for disturbing the verdict on any of the questions that were left to

the jury. With regard to the motion to enter a verdict, or for a

new trial on the ground of misdirection, the matter depends upon

the relative obligations of the shipowner and the charterer. The

facts with reference to this question are undisputed. The ship was

good and sound enough for ordinary purposes, and the cargo was a

proper cargo for a sliip that was suitable to carry it. The charter-

party into whicli the parties entered was not quite in the ordinary

form with regard to the fitness of the ship. The usual terms do

not occur in the beginning, but the contract, which is between the

master of the one part, on behalf of the owner and the agents of

the charterer of the other part, is, that the master after having dis-

charged his inward cargo shall sail for Manilla for orders to load

witliin there, or at Yloilo, &c., the following cargo of lawful mer-

chandise, a full and complete cargo of sugar, in bags, hemp in

compressed Iwles, '',"'' measurement goods. In that part of the

charter notliing is said as to tlie nature of the sugar, but in the

clause relating to the rate of freight it is provided that the rate
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shall be £4 2s. ()d. for dry sugar, and £4 5.s. for wet sugar. Towards

tJie end of the charter is this engagement by the master, " that

the vessel before and wdien receiving cargo shall be a good risk

for insurance, and he will, when reqiiired, provide a survey report

declaring her to be so, and during the voyage the master shall

take all proper means to keep tlie vessel tight, staunch, and strong,

well manned and provided, and in every way fitted and provided

for the voyage." Under this charter the charterer was clearly at

liberty to oti'er a cargo of wet sugar. He was clearly at liberty to

load the ship at Yloilo. It appears to be well understood that

the sugar which is there is wet sugar, of such a description that

there is a considerable drainage from it of molasses and moisture.

Under such a charter there is no doubt that the cargo offered

must be a reasonable cargo of tlie description specified, but I am
not aware of any authority to support the proposition that the

charterer is bound to offer a cargo suitable to the particular ship in

the state in whicli she is at the time of loading. The only

* limit with respect to the nature of the cargo which the [*431]

charterer may ship appears to be that of reasonableness.

Mr. James suggested as an illustration of his contention, the offer

of exceptionally large pieces of machinery or heavy guns under a

charter wliicli simply provided for a cargo of merchandise. The

answer to tlio argument derived from that illustration appears to

he that in such a case the jury would probably say that such a

cargo was not a reasonable cargo to offer ; that seems to me tlie

only mode in which such a case could be disposed of. Another

illustration may be taken. Suppose the charter provided for a

cargo of cattle, could it be said that the charterer was bound to

offer a cargo of cattle suitable to the ship in the state in which she

was at the time ? If the shi]) were not properly fitted to receive a

cargo of heavy cattle is the charterer to be bound to provide a cargo

of light cattle ? I thhik the ship must be fit to receive any reason-

able cargo of t]ie nature that tliu sliipowner undertook to carry.

Tlie jury in the present case found that the sugar offered was

a reasonable cargo to be offered. They have also found that the

ship was not reasonably fit tc» carry a reasonable cargo of Yloilo

sugar. There is a further finding that the captain, though willing,

was not able to make the shij) fit to carry the cargo witliin a rea-

sonable time, or within siirli a time as not to frustrate the object

of the adventure. Th;; reason ol' the unfitness of the ship arose

VOJ>. V^ - ti
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from the nature of the sugar and the character of the pumps. If

the cargo had remained on board or had been reloaded, the pumps

being wholly unequal to dealing with the accumulation of the

drainage from the sugar, the safety of the vessel would have been

endangered and the cargo wholly ruined and rendered unmer-

chantable. The jury having found that the vessel was not only

unfit, but that she could not be made fit in such time as not to

frustrate the object of the adventure, the question arises what

is the obligation of the shipowner with reference to a ship char-

tered to carry a particular sort of goods ? It seems to me that ho

is bound to furnish a vessel fit to carry the cargo that the charterer

has undertaken to put on board. There are additional terms in

tliis charter, viz., as to what is to be done during the voyage, and

that the vessel is to be a good risk before and at the time of receiv-

ing the cargo. The jury found that the ship, at such time,

[* 432] * was unfit to receive the cargo. Is there any obligation

under such circumstances, on the charterer to load, or if,

liaving been loaded, the cargo is obliged to be immediately dis-

charged as here, to reload ? The question appears to me to answer

itself. The charterer is not bound to load or reload unless the sliii)

is fit to receive the cargo and carry it. It was said that there was

an absence of authority as to the exact obligation of the shipowner

in relation to these questions. This may arise from the absence

of doubt as to the nature of such obligation. There seems to me,

however, to be sufficient authority for the propositions for which

I am now contending. Lord Ellenbohough, in the case of Lijoii v.

Mclls, says :
" In every contract for the carriage of goods between

a person holding himself forth as the owner of a lighter or vessel

ready to carry goods for hire, and tlie person putting goods on

board or employing his vessel or lighter for that purpose, it is a

terra of the contract on the part of the carrier or lighterman

implied by law, that his vessel is tight and fit for the purpose or

employment for which he offers and holds it forth to the public."

It is true that these observations apply chiefly to persons fol-

lowing a public employment, and are made on the footing that

the nature of such employment will be a guide to what the con-

tract must be between the parties. But in a later case, before

Lord Ellenborough, a similar question arose under a charter-

party. That case is Haveloch v. Geddes, 10 East, 564; 12 East,

622; 10 E. R. 380. Lord Ellenborough there savs, "Had the
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plaintiffs' neglect here precluded the defendants from making any

use of the vessel, it would have gone to the whole consideration,

and might have been insisted on as an entire bar." That was

because the consideration would then have wholly failed. Here

the jury found that what occurred did wholly frustrate the objects

of the voyage, and so this case comes distinctly within the doctrine

laid down in the passage I have cited. It was argued by Mr.

Williams that this doctrine about frustrating the objects of the

voyage was a new doctrine, introduced by the case of Tan^ahochia

V. HicJcic. This is not really so in my opinion. Several other

cases, establishing the same principle, have been referred

to in * the argument, which are much older than Tarra- [* 433]

Jtochia V. Hickie, and especially the case of Freeman v.

Taylor. The question there was one of deviation. Tindal, C. J.,

laid it down to the jury tliat if the deviation were so long and

unreasonable as that in the ordinary course of mercantile business

it would frustrate the whole object of the voyage, tlie contract was

at an end. He left the case to the jury precisely as my Brother

Brett left the present case, and the Court, after taking time to

consider, upheld his ruling. The same doctrine may be traced

back as far as the case of Constable v. Cloherrie, Palm. 397, where

the covenant was to sail with the lirst wind. It appears to me,

therefore, in the present case, that, the object of the voyage being

frustrated, the charterer was not bound to load a cargo. It is

true that he did load a cargo in the first instance, but after it was

so loaded it had to be removed from the vessel, because she was

unfit to carry it. It appears to me that the same reasoning applies

to the question whether he was bound to reload, as applies to the

question of his obligation to load. The question may be regarded

from another point of view. When tliere are concurrent acts to

be performed on each side, as, for instance, where one is to receive

cargo and tlie otlier to deliver it, the party who claims as for a

breach of the contract must have been ready and willing to do his

part. The jury having found tliat the ship could not be made fit

within a reasonable time, or surh a time as that the object of tlie

voyage would not be frustrated, that finding appears to me to

amount to a finding that the shipowner was not ready and will-

ing to receive the cargo offered. For these reasons, I think the

verdicts must stand, and the rub; be, discharged.

Byles, J. I am of opinion that in these cross a^-tions the char-
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terer is entitled to tlie judgment of the Court, and to hold his verdicts.

In other words, that the ship was to blame, and not the sugar.

Tlie charter-party provides in express terms thtit wet sugar may

be shipped, Ijut at a higher rate of freight than dry sugar. Tlie

evidence shows that the ship's pumps were of such a height,

[* 434] * diameter, and description, that they would not and did

not discharge the water mi.xed with the drainage of the

wet sugar. The ship, therefore, was not, in respect of the pumps,

reasonably fit to (;arry the goods ; that is to say, the wet sugar she

had contracted to carry. The cliar terer knew notliing of the ex-

isting pumps, neither their power nor their capacity. The ship-

owner or captain was bound to know, and did know. The charterer,

perhaps, knew nothing of the disproportion of the thick drainage

to the power of the pumps. The jury have found the negligence

to he in the shipowner.

My Brother Brett's directions, wliich were in accordance with this

view of the case, seem to me unassailalde. The Judge is not dissatis-

fied with the verdicts in these cases, and therefore they must stand.

Brett, J. It seems to me tliat three questions arise in this

case : first, whether tlie correct questions were left to the jury
;

secondly, if so, and they were properly answered, what is the effect

of such answers on the rights of the parties ; thirdly, whether

they were properly answered. The answer to the first question

depends on the question, what the rights and obligations of the

parties are. It appears to me that they must be determined by

the written contract, the construction of which is for the Court,

without regard to any consideration as to the knowledge of either

party, and with respect to the character of the ship or cargo. Such

considerations are immaterial with regard to a written contract.

The contract is a cliarter-party, by wdiich the charterer is to have

the option of loading a full and complete cargo of sugar, in bags,

hemp, in compressed bales ™'' measurement goods. This stipulation

giving an option as the nature of the cargo, is in favour of the

charterer. Amongst the things which the charterer has the option

of shipping is a cargo of wet sugar. The shipowner undertakes to

carry such a cargo. In addition, the shipowner took on hin'.self

the obligation to provide a vessel that should be a good risk for

insurance, and procure a survey report declaring her to be so. It

was urged that, by virtue of that stipulation, the shipowner was

bound to provide a ship that was seaworthy when the cargo was
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on board or whilst loading, I should be sorry tn rest my
decision on that express undertaking. *I think the ques- [*435]

tion tui-ns on another undertaking, not express, but implied.

I admit that some of the questions that were pur to the jury may
not, in point of form, define with perfect strictness the obligations

of the shipowner, and the rights of the charterer, but it appears

to me that, taking all the questions together, in suljstance the case

was correctly presented to the jur}'.

It is found that the cargo offered was a reasonable cargo, and

that the ship was not fit to carry a reasonaljle cargo ; and there-

fore the answers to questions 6 and 7 become in the event equiva-

lent to one another. What then is the effect of these findings,

considered with regard to the reciprocal duties arising between the

charterer and shipowner from the mere fact of their having entered

into an ordinary charter-party ? It seems to me that the obligation

of tlie shipowner is to supply a ship that is seavrorthy in relation

to the cargo which he has undertaken to carry.

I do not think, however, that this proposition completely ex-

presses his liability, though the proposition I am aljout to state

with regard to such liability in many cases may amount to the

same thing only in effect. 1 think the obligation of the shipowner

is to supply a ship reasonably fit to carry the cargo stipulated for

in the charter-party. This appears to l)e the measure of his lia-

bility as stated in the case of Lyon v. Mclls by Lord Ellenborougii,

and by Lord Wensleydale in the ca.se of Gihson v. Small, and

again by Lord Ellenbokough in Havdoch v. Guides. The same

rule is adopted in the edition of Abbott on Shipj^ing, by Mr. Jus-

tice Shee, and by Bl.vckbukn, J., in the case of Eeadhead v.

Midlanil By. Co.

It is argued tliat the charterer is bound to ship a cargo that is

suitable for the particular ship. That would be to destroy th.e

option that is expressly reserved by the charter-party to him.

With all the assistance rendered to me by counsel, I can find no

more decisive mode of stating the true proposition with regard to

the duties of the charterer and shipowner, than that the one must

offer a reasonable cargo of the kind specified in the charter, and

the other must provide a ship reasonably fit to carry such a rea-

sonable cargo. In trutli it often happens in jurisprudence,

that the * law can lay down only such general rules, [*4.3G]

leaving tlie ap])lication of tli'Mn lo tlie jiaiticular facts to be
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determined by the findings of the jury. If such he the rights and

duties of the parties, what is the effect as to these two actions ?

With respect to the action by tlie charterer, he sues for damages

for not providing a sliip according to the charter. For the purposes

of that action, it is sufficient to hold that, by reason of the unfitness

of tlie sliip, there was a breach of contract, and all damages neces-

sarily occasioned by such breach of contract, c. y. damage to the

sugar, and expenses, are recoverable.

With regard to the action for not loading or not reloading, the

further question arises, whether, under the circumstances, the

charterer had a right to refuse to load or reload. In this action

,we must decide whether there was not only a breach of contract,

but such a breach of contract as entitled the charterer to refuse to

load or reload. The question in such cases is said to be whether

the warranty was a condition. I apprehend that a stipulation

amounting to a condition is necessarily also a warranty, and there

may be circumstances preventing its being treated as a condition,

and then it is only available as a warranty ; as, for instance, when

the stipulation is that the shijD shall be ready to load within a

fixed time or a reasonable time, and the cargo is loaded and carried
;

though before loading this might be a condition precedent, inas-

much as tlie charterer has loaded and derived benefit from the

charter, he cannot rely on it as a condition, but must treat it as a

warranty. The question, therefore, here is, whether the unfitness

of tlie ship may be treated as a breach of a condition precedent

;

that is to say, whether it amounted to a breach of contract en-

titling the charterer to refuse to load or reload. I think the

questions as to loading or reloading are the same, for in my
opinion the effect of the agreement betwean the parties was that

the matter should be treated as if the charterer had a cargo ready

to load and refused to load it. Now, assuming that to be so, and

the findings to be correct, the jury have found that the ship was not

reasonably fit to carry the cargo, and that she was so unfit as to be

unseawortliy with the cargo on board. Ihit it is not necessary to

decide whether the charterer would be entitled on account of such

unfitness and unseaworthiness to reject the ship at once,

[*437] for the *jury have gone further, and found that not only

was the ship unfit and unseaworthy, but also that she

could not be made reasonably fit and seaworthy, not only within

a reasonable time but within such a time as would not entirely
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frustrate the wliole adventure. It seems to me that tlie conclusioti

to be drawn from all the cases analogous to this is, that if the

breach of contiact by the shipowner be such as to justify the char-

terer in not putting the cargo on 1)oard at the moment of tlie breach,

and it cannot be remedied within such a tinre as not to frustrate

the object of the voyage, this absolves the charterer altogether. It

would be a gross injustice if it were otherwise. The charterer must

be taken to have entered into the contract with the usual mercan-

tile objects of such a contract, which objects must be taken to be

'

known also to the shipowner, and it cannot be that the shipowner is

to hold the cliarterer to his bargain if those objects are frustrated.

If in such a case as the present he were bound to put the cargo

on board in the first instance, he clearly was not bound to reload

after what occurred.

The only remaining question is whether the findings of the jury

were against the evidence, and with regard to this question I can-

not say that after the case was fully gone into there appeared to me
to be much difficulty with regard to the facts. It seems to me that

the verdicts ought not to be disturbed. For these reasons I think

that the rule should be discharged. Rule discharged.

The shipowner (Stanton) appealed from this decision to the

Exchequer Chamber.

*A. L. Smith (Ridley with him), for the [L. E. 9 C. P. *391]

shipowner. There is no warranty in this

charter that the ship shall be seaworthy to carry a cargo of wet

sugar. The usual words, " tight, staunch, and strong," are left out

in the description of the vessel, and the only express warranty is

that the ship, before and when receiving cargo, shall be a good

risk for insurance, and that a survey report shall be provitled

declaring her to be so. That warranty was complied with, and it

is submitted that there can be no implied warranty, on the prin-

ciple that expressum facit cessare tacitum. Diclcson v. Zizinia, 10

C. B. 602 ; 20 L. J. C. P. 73.

[CocKBUKN, C J. I do not see here that the express warranty

necessarily would exclude an im]iliod warranty that the vessel was

seaworthy for tlie purpose for wliich slie was chartered. It is smnc-

tliing superadded by way of additional protection to the charterer.]

The words "tight, &c.," are so usually inserted in charter-parties

that it would seem probable that they were d(.'liberately left out
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with a purpose. It might be that the shipowner, knowing that

the ship was going to Yloilo, and might have a cargo of wet sugar

tendered for which she was unfit, expressly declined to stipulate

for her fitness.

[CocKBURN, C. J. Had the words " tight, &c.," been struck out

of a printed form ?]

No; they were simply omitted. The shi})Owner might be

bound to take some wet sugar, but he was not bound to take a

. whole cargo of wet sugar. He was only bound to take so much

wet sugar as the ship might be seaworthy to carry. It is a strong

proposition to say tliat the shipowner was bound to have pumps

fit to pump out a certain proportion of the cargo itself, and that,

because they were not fit to do that, the ship was unseaworthy.

The second question is, whether the unfitness of the sliip to

carry wet sugar was a breach of a condition precedent, entitling

the charterer to throw up the charter-party. It was not so. As-

suming tliat tliere was a stipulation that the ship should be fit,

it was merely a collateral stipulation. There is no total frustra-

tion of the adventure. The charterer hnd the option of offering

five sorts of cargoes; any of those sorts but wet sugar the ship

could have taken.

[Mellou, J. Your contention deynnves the charterer of the

option expressly given to him l)y tlie charter.

[* 392] * CocKBUKN, C. J. The master was obliged to unload

the cargo for the safety of the ship, and it was shown that

it would have taken a long time to make the ship fit for a cargo of

wet sugar.]

He edited TarrahocMa v. Hichk, 1 H. & N. 183 ; 26 L. J. Ex. 26.

Sir J. Karslake, Q. C. (with him Butt, Q. C. and J. C. Mathew),

for the charterer, was not called upon.

CocKBURN, C. J. I am of opinion that the judgment of the

Court below should be affirmed. If the words upon the omission

of which so much stress has been laid had been struck out pur-

posely, there would perhaps have been more ground for the argu-

ment based upon their omission. But looking to the whole of

the charter-party together it appears to be an engagement on the

])art of the vshipowner to carry a cargo of dry or wet sugar, because,

although at first sugar simpliciter is mentioned, subsequently

among the rates of freight the rate for wet sugar is specified,

which imports an option on the charterer's part of loading either
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wet or dry sugar. A cargo of wet sugar was offered. The captain

shipped it as he was bound to do. He then discovered that the

pumps, though tit for tlie ordinary purposes of tlie ship, were inade-

quate for this cargo, the drainage from which, mixing with the

ordinary leakage of the ship, formed a viscous matter which the

pumps were unable to discharge. The cargo had ctjusequently to

be discharged. The shipowner was bound, I think, under this

charter-party, to have his ship tit to take a cargo of wet sugar, and

tlie ship was unable to do so ; there is, therefore, a breach of the

shipowner's engagement. It is true he offers, after discharging

the cargo, to make the ship tit to take a cargo of wet sugar, but it

is admitted that that would take him months. In the meanwhile

the cargo had to l)e sent to Europe by another ship. For these

reasons I think tlie judgment of the Court below was right,

Mellor, J., and IUiamwell, Cleasby, Pollock, and Amfhlett,

BB., concurred. Judgment affirmed.

The judgment was again unanimously affirmed in the House
OF Lords, the learned Lords present being Lord Cairns, C, Lord

Hatherley, Lord CHagan, and Lord Selborne. The speeches

of the learned Lords are reported (45 L. J. Q. B. 78-86), but tidd

nothing in principle to the reasons of the Courts below.

ENGLISH NOTES.

The rule is, in effect, an a[)[)liciitic>n of the rule already stated uiider

the cases Nos. 4 & 5 of ''Bill of Lading." These cases and tlie notes

to them 4 R. C. pp. 677, 722, are here referred to.

In an action to recover damages for iron armour-plates lost on lioard

tlie defendants' ship, it appeured tlnit the defendants, by their servants,

stowed the ship, and that (hiring rongli weather one of tlie plates broke

loose and went throngh the side of the sliip, whicli went down witli the

rest of the cargo. At the trial the judge directed the jury that a sliip-

owner warrants the fitness of the shi[) when she sails, and not merely tliat

he will honestly and /*o//r?//cA' endeavour to make her fit, and left tn tlicin

the questions: Was tlie vessel at the time of sailing in ;i state, as re-

gards the stowing and receivin<^ of these ])lates, reasonably fit to encoun-

ter the ordinary perils tliat init^lit l)e expected on a voyage at tliat season
;

secondly, if she was not in a lit state, was tlie loss that liappemul caused

by that unfitness ? Held by the (Queen's B>ench Division, BLAcivHUUN",

J., Quain, J., and Field, J., that the direction was ritjlit. KopUnff

V. in/son (1876), 1 Q. B. I). .'577, 15 L. J. Q. B. 43 •.. .".I L. 4\ 677.
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AMEKICAN NOTES.

'i'lie principal case is reported in '] ]\Ioak's English Reports, 314, and 10 ibid.

22:}.

In Purvis v. Tunno, 1 Brevard (So. Carolina), 259 ; 2 Am. Dec. 6t3i, it was

held that where a vessel chartered for a voyage becomes disabled by an acci-

dent while loading the cargo, the l')-eighter will not be bound by the con-

tract unless she is repaired and rendered fit for the voyage within a reasonable

time.

The rule of the principal case is implied in T/ie Giles Loring, 48 Federal

Reporter, 463 ; The Caledonia, 50 ibid. 567; The MarlhnroiigJi, i7 ihid. 667;

The Calvin S. Edwards, 1 U. S. Appeals, 173 ; 50 Federal Rej^oi'ter, 447.

No. 3. — JACKSON v. UNION MARINE INS. CO.

(1873, EX. CH. 1874.)

RULE.

Where, by charter-party, a vessel is to proceed with all

possible dispatch to port A. and there load a cargo of rails

for a voyage to port B., — the rails being, in tlie knowl-

edge of both parties, required for tlie making of a railway

in the neighbourhood of the latter port,— and the ship is

detained (whether by excepted perils or otherwi.se) and ar-

rives at A. so late as to put an end in a commercial sense

to the adventure contemplated by both parties, the char-

terer is discharged from any obligation under the contract.

Jackson v. Union Marine Insurance Company.

L. R., 8 C. p. .572-595, 10 C. P. 12.5-148 (s. c. 42 L. ,T. C. P. 284; 22 W. R. 79; 44 L.

J. C. P. 27 ; .31 L. T. 789 ; 2.3 W. R. 1G9).

^Tarlne Insurance.— Loss of Frclr/ht. — Dda// ihrour/h Perils of the Sea.— Frus-

tration of Adrenture. — Riyht of Charterer to Refuse to Load.

The plaintiff, a shipowner, in Xovember, 1S71, ent'^red into a charter-party,

by which the ship was to j^roceed with all possible dispatch (dangers and ac-

cidents of navigation excepted) from Liverpool to Newport, and there load a

cargo of iron rails for San Francisco. The plaintiff effected an insm'ance on

the chartered freight for the voyage. The ship sailed from Liverpool on the

2nd of January, 1872, and on the 3rd got aground in Carnarvon Bay. She

was got off by the 18th of February and repaired, the time necessary for the

completion of such repairs extending to th^ end of August. In the mean
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time, oil the l-lth uf Fubruaiy, the cliarterers had thrown up tlie charter and

chartered another ship to carry tlie rails (which were wanted for the construc-

tion of a railway) to San Francisco. In an action by the plaintiff on the

policy of insurance on the chartered freight, the jury found that the time

necessary for getting the ship off and repairing her was so long as to put an

end, in a commercial sense, to the commercial speculation entered upon by

the shipowner and the charterers :
—

Belli, by Bramwkll, B., Blackhurn, Melloh, and Lusii, JJ., and

Amphlett, B. (C'leasby, B., dissenting), affirming the decision of the Court

below (Brett, J., and Keating, J., against Bov^le, C. J), that the charter-

ers were, by reason of the delay, not bound to load the ship, and that there

was therefore a loss of the chartered freight by perils of the sea.

These were actions upon two policies of insurance, the one on

tliirty-four sixty-fourths of the ship Spirit of the Davm, valued at

£8000, the other on chartered freight, valued at £2900, to be

earned by that vessel on a voyage from Newport to San Francisco.

In tlie action upon the policy on ship, the defendants paid .£1200

into Court ; in the action upon the policy on freight, they denied

that there was any loss by a peril insured against.

Both causes were tried together before Brett, J., at the Liver-

pool Summer Assizes, 1872. Evidence was given that the ship

before reaching Newpoi't gxrt upon the rocks in Carnarvon Bay

and was after considerable delay got off much damaged.

* Evidence was also given as to the amount of repair [* 573J

which would l)e required to make the ship seaworthy, and

of her value when repaired, and also of the probable time which

would be consumed in repairing her. It was further proved that

the vessel had been chartered by Messrs. Eathbone & Co. to carry

rails which were wanted for the construction of a raihvay at San

Francisco ; and that, time being of importance to the charterers,

they immediately on being made aware of the disaster to the sliip

hired another to take out the rails.

The learned Judge left it to the jury to say,— first, whether

there was a constructive total loss of the ship,— secondly, whether

the time necessary for getting the ship off the rocks and repairing

her so as to be a cargo-carrying ship was so long as to make it

urireasonable for the charterers to supply the agreed cargo at the

end of such time, — thirdly, whether such time was so long as to

put an end in a commercial sense to the commercial speculation

entered u])on by the shipowner and the charterers. The jury

answered all these questions in the allirmative.
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The learned Judge, being of opinion that there was no evidence

of a constructive total loss of the ship, and no evidence of a loss

of freight by the perils insured against, directed a verdict to Ije

entered for the defendants, subject to leave reserved to the plaintiff

to move to enter a verdict for him on both or either of the policies.

A rule nisi was accordingly obtained in the following Michael-

mas Term to enter a verdict for the plaintiff, on the grounds that

the learned Judge was wrong in holding that there was no evi-

dence of a total loss of freight, that the plaintiff was under the

circumstances entitled to insist upon the fulfilment of the charter-

party, that the reasonableness of the delay was not a question for

the jury, and that the reasonable time allowed to the shipowner

was the time required for getting the vessel off the rocks and

repairing her ; or for a new trial on the ground of misdirection in

those respects,— the defendants to be at liberty, in showing cause

against the rule, to argue that the findings of' the jury upon the

questions submitted to them were against the weight of evidence

;

and the Court to have power to refer any question to an aver-

age-stater, and to enter tlie verdict in accordance with his

adjustment.

[* 574] * Cause was shown against this rule in Hilary Term,

1873, by C. Russell, Q. C, and Benjamin, Q. C, for the

defendants; and Butt, Q. C, and Cully, for the plaintiff, were

heard in support of the rule. The Court took time to consider.

The facts which were proved at the trial, and the arguments

which were urged and the authorities cited upon tlie hearing are

fully set out in the respective judgments. Cur. adv. vult.

July 15. There being a difference of opinion, the presiding

Judge (BoviLL, C. J.) first read the judgment of Brett, J. (who

was absent on circuit, and in whose judgment Keating, J., also on

circuit, concurred).

Two actions were brought on two policies of insurance effected

by the plaintiff with tlie defendants, the first being on the ship

Spirit of tlic Dfiicu, of which the plaintiff was owner, and the

second on chartered freiglit to be earned by the same ship.

At the trial before me at the Summer Assizes held at Liverpool

ill 1872, on which occasion bi)th actions were tried together, it was

l)roved that the plaintiff, on the 22nd of November, 1871, entered

into a charter-party with Messrs. Bathbone & Co., by which the
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ship Spirit of the Dawn was to proceed with all convenient speed

from Liverpool to Newport, and there sliip a cargo of iron rails

(railway iron) for San Francisco, ordinary perils excepted, and the

freight payable on right delivery of the cargo, &c.

On the 9th of December, 1871, the plaintiff', tlirough his agents,

effected with the defendants the freight policy sned on, being " on

chartered freight valued at £2900, at and from Liverpool to

Newport in tow, while there, and thence to San Francisco, &c."

On the 12th of December, 1871, the policy on ship was effected

for the same voyage on thirty-four 64ths of ship, valued at

£8000.

* After some complaints from the charterers as to delay, [* 575]

the ship sailed in tow from Liverpool on the 2nd of Janu-

ary, 1872. On the 4th of January, 1872, the ship, which was an

iron ship, before arriving at Newport took the rocks in Carnarvon

Bay. By autliority of the plaintiff' and the defendants, Captain

Chisholm, of the Salvage Association, proceeded to endeavour to

extricate and save the ship. She was got into a place of compara-

tive safety on the rocks on the 18th of February, 1872, and was

got off the rocks and into Holyhead between the 21st and 24th of

March, and was by consent of the plaintiff and the defendants

taken back to Liverpool, still in cliarge of the Salvage 'Association,

on the 12th of April, 1872. The salvage charges for rescuing the

ship and bringing her to Liverpool were £4208. Tpon survey, the

estimated cost of 'repairs was X.3650. Due notice of abandon-

ment was given on both policies, but not accepted. The ship was

thereupon sold to a j\Ir. Wilson, who proceeded to repair her. The

ship was still under repair at the time of the trial, which was the

16th of August, 1872.

On the 16th of February, 1872, Messrs. Bathbone & Co, char-

tered, without the consent of the plaintiff, another ship, by which

they forwarded the rails to San Francisco. The rails were wanted

there for the construction of a railway.

Upon this evidence, and some other as to the value of the ship

when repaired, I left it to the jury to say,— first, whether there

was a constructive total loss of the ship,— secondly, whether the

time necessary for getting the ship off and repairing her so as to

be a cargo-carrying ship was so long as to make it unreasonalde

for the charterers to sup])ly the agreed cargo at the end of such

time,— thirdly, whether such time was so long as to put an end in
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a commercial sense to the commercial speculation entered upon by

the shipowner and the charterers. The jury answered all these

questions in the affirmative. I, upon the view that tliere was no

evidence, according to the figures, of a constructive total loss of

the shi]), and no evidence of a loss of freight by the perils insured

against, because the shipowner had a right to repair his ship, how-

ever long it might take, and insist after its repair on the delivery

of the agreed imperishable cargo so as to enable him to earn the

chartered freight, directed the verdict to be entered for

[* 576] * the defendants, reserving leave to the plaintiff to move
to enter a verdict on eitlier or both of the policies.

Mr. Butt moved accordingly and obtained a rule nisi in Michael-

mas Term, 1872 ; it being agreed that, upon showing cause against

such rule, the defendants should be at liberty to argue, as against

the application to enter the verdict for the plaintiff, that tlie find-

ings of the jury on all or any of the questions left to them were

against the weight of evidence. This rule was argued before us in

Hilary Term of the present year.

It was determined in the course of the argument that the ver-

dict as to the total loss of the ship was unsatisfactory; and by the

agreement of the counsel tliat part of the case is to be referred as

an average lt)ss.

In the action on the policy on freight, it was argued for the

defendants that, unless there was a total loss of ship, either actual

or constructive, there could be no loss of freight ])y perils of the

sea ; that the plaintiff, the shipowner, in the case of damage to

the ship, however great, where such damage was not caused by

any default of his own, had a legal right under such a charter-

party as the present to repair his ship with reasonable diligence,

and to tender her when repaired, however long a period of time

such repairs might take, to the charterer, and to insist on the load-

ing of the agreed cargo, if the cargo was of such a nature as to be

able to be carried at the end of such period on the agreed voyage

so as to earn freight. If the shipowner, it was argued, is in such

circumstances prevented from earning freight by the refusal of the

charterer to supply cargo, his loss must be recovered by action

against the charterer ; it is a loss caused by the illegal refusal of

the charterer to supply cargo, and not by the perils insured against.

It was further argued that none of the findings of the jury dis-

placed this position, and that the findings of the jury were again=t

.he weight of the evidence.
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For the plaintiff it was urged, that the findings of the jury were

justifiable, and that on either or both of them the shipowner

ceased to have the power to enforce his rights under the charter-

party to earn freight; that, assuming either or both of the findings

to be true, although the ship was not a total loss, the charterer,

who had not as yet received any benefit from the charter-

party, * could not be obliged to supply any cargo; that [*577]

the power of earning the chartered freight, which was the

freight insured, was consequently lost to the plaintiff immediately

on the happening of the damage to the ship, such damage being

to the extent found by the jury , tliat such damage was caused by,

and therefore the loss was the immediate result of, a peril insured

against.

The first point raised by these arguments is, whether the find-

ings are so far against the weight of the evidence as to call upon

the Court to set them aside. If it had been within my province, I

would at the trial have given answers to both questions different

from the answers returned by the jury. But the amount of freight

on which shipowners will undertake charters depends very much
upon the time at which such charters are negotiated and the time

then calculated for their fulfilment. Freights rise and fall accord-

ing to the variations of the freight market , and so, on the other

hand, the expediency or otherwise of the export of iron or iron rails

depends upon the iron market and its fluctuations at different

times. Taking these views into consideration, and paying con-

siderable deference to the finding of a mercantile special jury with

regard to them, I am not prepared to say that the findings are wrong.

They must, therefore, be treated as correct and binding.

The question then is whether, assuming the findings to be cor-

rect, there was a loss of freight by perils of the sea. Tiiat question

divides itself into two, — first, did the injury to tlie ship, caused as

it undoubtedly was by sea peril, make it impossible for the ship

owner to earn the chartered freight ?— secondly, if it did, does

such impossibility so caused amount to a loss by perils of the sea

within the meaning of a freight policy on chartered freight ? The

first question depends upon what were the rights under the circum-

stances of the plaintiff' and the charterers under the chart(>r-})aity
,

the second upon the rights of the plaintiff and tlie defciulants

under the policy.

As to the first, the question is whether, ujton an injury happen-
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ing to a chartered ship in the voyage preliminary to that on which

the chartered freight is to be earned, happening before the charterer

has received any advantage from the contract, where the injury

is caused by a peril excepted in the charter-party, where

[* 578] *it is caused without default of tliCi shipowii'ir, where he has

not been wanting in due diligence to arriv.e at the appointed

place of loading, but where the injury is so great as to prevent the

arrival of the ship or of her presentment to the charterer in a state

ht to carry cargo within a reasonable time having regard to the

business of the charterer, or within any time which could have

])een at the time of making the contract in the contemplation of

either the charterer or shipowner as a time in any way applicable

to the commercial speculation of either of them,— the question is,

whether the contract is not at an end, in the sense that neither

party to it can enforce any obligation under it against the other.

In other terms, the question may be stated to be, whether in such

a contract there is not an im}ilied stipulation that the shipowner

cannot, upon the happeniug of such extensive injury to the ship,

though without default of his, compel tho charterer to supply at so

remote a date a cargo, aud that the charterer, conversely, cannot

compel the shipowner at so remote a date to tender his ship,— the

reason being tliat the contract is not applicable, and could not in

the mind of either party have been considered as applicable, at the

time of making it, to the earning of profit either by the shipowner

or the charterer by reason of tlie transport of goods at so remote a

period under merca^^ile contingencies and on mercantile considera-

tions which must be absolutely different from and unconnected

with any consideration then befuve them. l-.ere being no stipu-

lation that the ship should be at i^ewport at any fixed date, the

stipulation being only that slie should proceed there with all con-

venient speed, there is no condition precedent that she should be

there at any given time, ffadk// v. Clarke, 8 T. II. 259 ; 4 R E. 641.

The cases of Clip^ham v. Vertuc, 5 Q. B. 265 ; 13 L. J. Q. B. 2
;

Hurst V. Ushorne, 18 C. B. 144; 25 L. J. C. P. 209; and Jones v.

Holm, L. E., 2 Ex. 335 ; 36 L. J. Ex. 192, seem to me authorities for

saying that there is no condition precedent, though there is a con-

tract that the ship shall arrive or be fit to be tendered within a

reasonable time in regard to the charterer's business. If the find-

ing of the jury, therefore, on the second question proposed to them
is immaterial, the question itself was immaterial. Even a delay
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caused by the default of the shipowner will not of itself

release the charterer from his obligation to * provide a [* 579]

cargo. Hnvdock v. Geddes, 10 East, 555; 12 East, 622;

10 Ii. It. oSO ;
ClipsJuun v. Vertue. But, in Havelock v. Geddes,

Lord Ellenb(THOUGH deals with the rights of the parties where the

ship is so unfit as to take from the charterer all the advantage he

can be supposed to have originally contemplated from the contract,

and where he has in fact had no advantage whatever from it.

" Had the plaintiff's neglect," he says (10 East, at p. 564, 10 K. E. at

p. 387), " here precluded the defendants from making any use of

the vessel, it would have gone to the whole consideration, and

might have been insisted upon as an entire bar." In Freeman v. Taij-

lor, 8 Bing. 124 ; 1 L. J. (N. S.) C. P. 26, Tindal, C. J., directed the

jury, in an action for not loading, " that the freighter could not for

an ordinary deviation put an end to the contract ; but, if the devia-

tion was so long and unreasonable that in the ordinary course of

mercantile concerns it might be said to have put an end to the

whole object tlie freighter had in view in chartering the ship, in

that case the contract might be considered at an end." He left

it to the jury to decide. The jury found for the defendant, the

freighter ; and the Court lield that there was no misdirection. In

Tarrahoclda v. Hickie, 1 H. & N. 183 ; 26 L. J. Ex. 26, Ckesswell,

J., in an action against the freighter for not loading, asked the jury

whether the vessel sailed and proceeded to Cardiff with convenient

speed, or in a reasonable time; and, if not, whether the object of

the voyage was thereby frustrated. The jury found that the vessel

did not with all convenient speed, or in a reasonable time, sail and

proceed to Cardiff', but that the object of the voyage was not thereby

frustrated. A verdict was entered for the defendant ; leave being

reserved to the plaintiff to move to enter a verdict for him. The

rule was refused. That case is a direct authority against the second

([uestion and answer in this case; but it seems to assume the

propriety and materiality of the third question and answer.

In Blanco v. Fletcher, 14 C. B. (N. 8.) 147 ; 32 L. J. C. B. 284, it

was elaborately argued that the sliipowner, in case of damage to

the ship by an excepted peril in the charter-party, is entitled

to any period of time, however long, t(j repair his shi[),

and is entitled to insist on carrying the agreed * cargo [* 580]

arid on earning freight at tlie end of such time. The

decision is put on other grounds ; but it is evident that the Court

VOL. V. — 42 \
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did not accept the validity of the argument urged on behalf of the

shipowner. In MacAndreiv v. Chappie, L E., 1 C. P. 643, 648 ; 35

L. J. C. P. 281, WiLLES, J., states the present position of decision to

be thus :
" It seems to be now settled that delay by deviation is the

same as a delay in starting ; and it is also settled, at any rate in

this Court, that a delay or deviation which, as has lieen said, goes

to the whole root of the matter, deprives the charterer of the whole

benefit of the contract, or entirely frustrates the object of the char-

terer in chartering the ship, is an answer to an action for not loading

a cargo ; but that loss, delay, or deviation short of that gives an

action for damages, but does not defeat the charter." In Cieipd

V. Smith, L. P., 7 Q. B. 404 ; 41 L. J. Q. B. 153, Blackburn, J., speak-

ing of the contract of charter-party, and of the parties to it, says

(L. E., 7 Q. B. at p. 413) :
" The object of each of them was the carry-

ing out of a commercial speculation within a reasonable time ; and,

if restraint of princes intervened and lasted so long as to make this

impossible, each had a right to say ' our contract cannot be carried

out,' and therefore the shipowner had a right to sail away, and the

charterer to sell his cargo or refrain from procuring one, and treat

the contract as at an end."

In the opinions given by the Judges in the House of Lords in

PuinUn V. Potter, L. E., 6 H. L. 83 ; 42 L. J. C. P. 169 ; 1 E. C. 71,

Blackburn, J., says (L. E., 6 H. L. at p. 117 ; 42 L. J. C. P. at p. 185)

:

" I should have added a further term, that the repairs could be done

so promptly tJiat she might arrive at Calcutta within a reasonable

time as between the shipowner and De Mattos, were it not for the

case of Hvrd v. Usborne, 18 C. B. 144 ; 25 L. J. C. P. 209, which

seems to me an authority against this position. And, though I

should not hesitate to advise your Lordships to reconsider that

case, if necessary, I think it is not necessary to do so in the pres-

ent case." And Bramwell, B., says (L. E., 6 H. L. at p. 136 ; 42

L. J. C. P. at p. 195) :
" I may observe in passing tliat I could not,

acting as a juryman, find as a fact that they could have repaired

the ship in time for it to be ready for the adventure for which De
Mattos agreed to find the cargo ; and indeed, as the case

[*581] stands, I should * think he might have refused, on the

ground that the ship was a year overdue." And, again

(L. E., 6 H. L. p. at 137 ; 42 L. J. C. P. at p. 196) :
" No doubt, had

the owner repaired the ship, the loss of freight would not have

been total, supposing the repairs in time for the voyage for which
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De Mattos undertook to find a cargo, which, if it were in contro-

versy, I could not find in the plaintiff's favour." And Bi;ett, J.,

said (L. E., 6 H. L. at p. 104 ; 42 L. J. C. P. at p. 177) :
" Without

therefore relying upon the other impediment and prevention

obviously in the way of the plaintiff's earning the charter-party

freight, viz., the certainty from the extent of damage that the ship

could not be repaired so as to be seaworthy within any time during

which the charterer would be bound to wait, it seems to me that

the other facts which I have mentioned show conclusively that

there was a loss of freight by reason of damage to the ship caused

by sea peril, happening during the voyage insured."

These authorities seem to support the proposition, which appears

on principle to be very reasonable, that, where a contract is made
with reference to certain anticipated circumstances, and where,

without any default of either party, it becomes wholly inapplicable

to or impossible of application to any such circumstances, it ceases

to have any application ; it cannot be applied to other circum-

stances which could not have been in the contemplation of the

parties when the contract was made. Such a state of things arises

where the third question left to the jury in this case can be prop-

erly answered as the jury have answered it in this case.

In such a state of things arising under a charter-party such as

tlie charter-party under discuss'ion, where no benefit of any kind has

accrued to the charterer, the shipowner has lost his power of

earning any part of the chartered freight. The immediate cause

of such a loss is, the extent of injury caused to the ship by a peril

insured against under the policy during the voyage thereby insured.

Such a loss is tlierefore a loss caused by a peril insured against,

within the policy on freight.

For these reasons, I think that, in the action on the policy on

freight, the rule must be made absolute to enter the verdict for the

plaintiff for a total loss.

BoviLL, C. J. The first C[uestion in these cases was,

whether * there was a total loss of the ship within the [* 582]

meaning of the policy. The jury found that there was

such a constructive total loss ; but my Brother Bhett was dis-

satisfied with the verdict upon that point, and during the argument

it was agreed that the Court should dispose of it, and that, if in our

opinion the total loss could not be maintained, the amount of the

average loss upon the ship should be referred to an average-stater.



660 CHARTEK-PAHTY.

No. 3. — JacksDn v. TJaion Marine Ins. Co., L. R., 8 C. P. 582, 583.

The evidence upon this point was no doubt contradictory ; but it

strongly preponderated in favour of the defendants (quite indepen-

dently of any liability of the freight to contribute to the expenses of

salvage) ; and, although the ship was upon the rocks, yet, from her

position there, and the probability of her being got off, and looking

to the evidence of the damage which she had sustained and of the

probable expense of repairing her, I am of opinion that the circum

stances were not sufficient to establish a total loss of the ship, or to

justify her abandonment. xVn intimation to this effect was given

by tlie Court in the course of the argument ; and I concur with my
learned brothers in their judgment that tlie plaintiff cannot main-

tain his claim for a total loss of the shi}). The amount of the partial

loss will be ascertained by an average-stater, as arranged.

With respect to the insurance on the freight, I have the mis-

fortune to diffei' from my learned brothers, arid think that tlie

plaintiff" is not entitled to recover. As there was no total loss,

either actual or constructive, of the ship, the only loss of freight

was that which arose from the refusal of the charterers to load the

vessel, and from the plaintiff"s not having insisted upon their per-

formance of the contract. The plaintiff contends that, under the

circumstances, and by reason of the perils insured against, the

charterers were absolved from their engagement to load the vessel,

and that he was therefore justified in adopting tlie charterers'

refusal to load, and may maintain this action for a loss of the

freight against the underwriters on freight.

The question then is, whether the charterers w^ere justified in

throwing up the charter. By the charter-party the vessel was to

proceed with all convenient speed (dangers and accidents of navi-

gation excepted) from Liverpool to Newport, and there load a cargo

of iron rails for San Francisco. On the 2nd of January, 1872, the

vessel, having l)een properly equipped, proceeded on her

* 583] voyage * from Liverpool to Newport, and on the following

day took the rocks in Carnarvon Bay. Whilst she remained

there, viz., on the 15th of February, the charterers threw up the

charter, and the next day hired another ship by which they for-

warded the iron rails to San Francisco. The plaintiff' on the same

15th of February, gave notice of abandonment of ship and freight

to the underwriters, but which was not accepted. If there had

been a total loss of the ship, botli the charterers and the plaintiff

would liave been justified in the course which they took, and the
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iiuderwiiters would liave been responsible for the loss of the

freight ; but, upon the facts as they appeared at the trial, we have

already decided that there was no such total loss of the ship.

It was probal)ly a very conveuient course as well for the char-

terers as for the shipowner, in the then position of the vessel,

and looking to the delay which would necessarily be occasioned

by repairing her, to abandon the charter; and the plaintiff may
have been more willing to acquiesce in its abandonment, from

the hope of being able to claim the freight from the underwriters

;

l)ut, if the charterers were not entitled to abandon their contract,

the plaintiff clearly cannot recover for a loss of freight against

the underwriters.

In considering whether the charterers were absolved from their

contract, the position of the shipowner must also be borne in

mind. When the accident occurred, we must assume that in the

ordinary course of business the shipowner would have incurred

expense in equipping his vessel and providing her with some

portion at least of her stores and supplies, and had made engage-

ments with the crew, and for having the vessel towed to Newport,

as well as other arrangements for the voyage ; he would also in

tlie ordinary course have probably insured her ; and the voyage

luid actually been commenced. A shipowner also constantly

makes engagements for the further employment of his vessel,

dependent upon the completion of a previous voyage: it is

important to all parties to know what their rights and obliga-

tions are with reference to the prosecution cf the voyage on the

one hand, and the loading of the vessel on the other; and it would,

as it seems to me, lead to the greatest inconvenience to ship-

owners with reference to the engagements connected with

their vessels if under such circumstances, after they * had [* 584]

incurred expense and partially performed their part of

the contract, and made no default, a charteier was at lil)erty to

throw lip the contract.

The vessel having met with misfortune in tiu^ course of navi-

gation, and being upon the rocks, it was the duty of the plaintih',

lioth as regards the charterer and the underwriters, to use all

reasonable aud practicable means to get her of!' and repair her

within a reasonable time, and then to prosecute the voyage and

fulfil her engagements without anv uurcnsonable delav. The

reasonable time, however, would lie that wliich was required for
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the purpose of putting the vessel in a lit state to continue her

voyage ; and, if the shipowner had made default in that duty,

his rights and liabilities might he very different from those

which arise where there is no default on his part.

There was no engagement in this charter-party that the vessel

should arrive at Newport by any particular day or within any

specified time ; and, if it was of importance to the charterers

that the ship should be there to receive the rails by any particu-

lar time, they might have introduced a stipulation into the

charter to that effect. As they did not do so, the risk and conse-

quences of any justifiable delay must, I think, rest with and fall

upon them. If a charter-party were altogether silent as to the

time of proceeding to the port of loading, the law would imply

that it was to be done within a reasonable time; but, in this

case, as in most charter-parties, the obligation of the shipowner

was not left to be implied, but was made the subject of express

stipulation ; and all that the shipowner agreed to do w^as, to pro-

ceed to Newport with all convenient speed, with an express

stipulation, in the usual form, whereby the dangers and acci-

dents of the seas were excepted. This stipulation would, in my
opinion, equally apply to any implied engagement to proceed

within a reasonable time as to the express agreement to proceed

with all convenient speed, and must govern the rights of both

parties. Where such an exception is contained in a charter-

party, it seems to me that, upon a misfortune occurring to a

vessel, not amounting to an actual or con.structive total loss, and

for which neither party is responsible, it is not competent either

for the charterer or the shipowner, of his own will, and without

the concurrence of tJie other party, to put an end to

[* 585] * the contract, and on this simple ground, that by the

terms of the contract the parties have expressly agreed

that such an occurrence shall not affect its continuance. If this

were not so, whenever a vessel was stranded or got upon rocks,

or even when she met with serious damage requiring heavy

repairs and a long time to complete them, it would be in the

power of a charterer who found the delay inconvenient or inju-

rious, and likely to frustrate his object in making the charter, to

abandon the charter-party ; which would be contrary to every

principle of law as applicable to contracts generally or to charter-

parties which contain the usual exceptions of the dangers and

accidents of navigation.
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In cases where the delay, incoiiveinence, or expense of repair-

ing the vessel would mateiially atlect and be injurious to both

parties, tliey would generally agiee to cancel the contract. But,

wliere it is the interest of one party only to put an end to it, he

must make out his right to do so before he can be justified in

refusing to perform it. In order to excuse himself, he must

Iiring his case within some exception in the contract, or there

must be a breach by the other party of some condition or war-

ranty, or of some stipulation in it which goes to defeat the whole

consideration ; otherwise, and however great the inconvenience

may be to both or either of the parties from some unforeseen

occurrence which is not provided for, the engagements of the

contract must still be performed.

Upon a charter-party where the charterer does not stipulate for

the arrival of the vessel by any particular date, the risk of her

non-arrival, by reason of weather and the accidents of naviga-

tion, always rests with the charterer ; and, where the stipulation

is simply that the ship will proceed to the loading port with all

convenient speed, the dangers of the sea excepted, the shipowner

performs his part of the contract, and there is no breach of it by

liim, if without his default the arrival of the vessel is delayed

only by the accidents and dangers of the seas, even although

that delay may prevent tlie loading of the vessel at the usual

time, or so as to be profitable to the charterer.

The law has no power to make a contract different from that

which a person has entered into; and, where a shipowner does

not agree that his vessel shall arrive at the loading port

by any * particular day, but only that she shall proceed [* 586]

there with all convenient speed, or, what the law would

imply, that she shall proceed and arrive within a reasonable

time, and expressly stipulates that this shall be subject to the

dangers and accidents of the seas and navigation, I do not see

how that exception is to be got rid of, or how a contract with

such an excepti(jn can properly be construed as, or converted into,

an absolute engagement on his pait that his vessel shall proceed

or arrive within a reasonable time, as if there were no such excep-

tion. If the contract could be so treated, it must be equally open to

the .shipowner to put an end to it, and this in some cases might

be productive of the greatest inconvenience to the charterer.

I quite admit the great inconvenience and possible loss to both
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.shipowner and charterer when any .serious dehiy is caused by the

necessity for heavy repairs arising from sea perils; but the

answer to such an argument, as it seems to me, is, that, if either

party desires to protect himself from such risk or inconvenience,

he should introduce stipulations into the contract with that

object; and if, instead of doing so, both parties agree that the

vessel is to proceed and load subject to the accidents of naviga-

tion, which they expressly except, I think it is not competent

for either of them afterwards to claim to be absolved from his

contract by reason of an accident of navigation which he has

expressly agreed shall be excepted.

If a man chooses to enter into a contract to do a particular act,

he is bound to answer for it, although the perfornmnce of [he act

may be prevented by the occurrence of unforeseen circumstances

which it was beyond his power to control, and which have arisen

from no act or default of his own, because he might and ought to

have provided for the contingency by his contract. See Paradine

v. Jane, Aleyn, 26. Where such a contingency is provided for,

effect must be given to such provision as affecting the right's and

obligations of both parties ; and there is no principle of law that

I am aware of which would excuse either party from performance

of a contract, because such performance would lie highly incon-

venient or injuiious to liimself. or lead to extrauidinary expense.

Where a lessee had engaged to pay a proportion of the

[* 587] value of coal to be raised, unless prevented * by unavoid-

able accident from working the pit, and tlie pit became

flooded with w%ater from an unavoidable accident, which pre-

vented the coal being raised except at a cost exceeding its value

when raised, it was held that, as all coal-pits are liable to such

accidents, and inasmuch as the water might have been removed,

though at a ruinous cost, and after some months' interruption of

the working, the lessee was not excused from working the pit or

paying the stipulated proportion of the coal which could have

been so raised. Morris v. Smith, 3 Doug. 279.

In all maritime contracts, the performance of them must

necessarily be affected by the winds and waves, and also by the

regulations of foreign ports, which may be wholly or partially

inaccessible in consequence of sanitary or police regulations, or

restrictions in time of war, and they must equally be dependent

in some parts of the world upon frost and ice and all the accidents
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of the weatlier, as well as upon fire and all contingencies which
are considered as the act of God; but, in the absence of express

stipulation, the risks arising from such causes would not generally

excuse the performance of the engagements of the contract on

either side: see generally Barker v. Hodgson, 3 M. & S. 279; 15

R. R. 485; Kearonv. J'earson, 7 H. & N. 386; 31 L. J. Ex. 1,

and Jones v. Hohn, L. R., 2 Ex. 335; 36 L. J. Ex. 192. It is on

this account that, in charter-parties, bills of lading, and other

contracts of a similar description, the dangers of the seas and

many other contingencies are usually provided against and

excepted; and, in such cases, unla']s some precise time be stipu-

lated for the arrival of a vessel, I apprehend there is no engage-

ment by a shipowner that the ship shall arrive within a reasonable

time, but only that she shall arrive within a reasonable time

unless prevented by the excepted perils. Where such matters

have not been provided for by the contract, they have constantly

led to the greatest possible inconvenience and serious loss to one

or both of the parties, and the occurrence of them has practically

frustrated the purposes and objects of one or other and sometimes

of both the contracting parties; and yet it has, I believe, always

been held that their occurrence, unless provided for, will not

alxsolve either party; whilst, if they are provided for and

excepted in the contract, the * engagements of the parties [* 588]

must be construed accordingly, and the obligations of

each party will be qualified by the exception.

In the case of HacUey v. Clarh', 8 T. R. 259; 4 R. R. 641,

goods had been put on board the defendant's vessel under a con-

tract to carry them for the plaintiff from Liverpool" to Leghorn,

the dangers of the seas only excepted. Leghorn was then in the

possession of the French Republic ; and, when the vessel readied

Falmouth, an embargo was laid upon her under an order in

council, and she remained there under the embargo for more

than two years, viz., from July, 1796, until August, 1798. The

(picstion was, whether the defendants were bound to carry on the

])laintift"s goods. It was contended amongst other things for

the defendants, that it was sufficient if they had waited a reason-

able time after the embargo was first laid, and that, there being

no probability that it would be taken off within a reasonal)le

time, and it in fact lasted for two years, that the contract was at

an end. The Court, however, considered that the defendants were
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not absolved from the contract. Upon this point, Lawkence, J.,

said ^8 T. E. 267 ; 4 E. E. 648) :
" The counsel for the defendants

were driven to the necessity of introducing' into this contract

other terms than those which it contains. They contended that

the defendants were only bound to fulfil their engagement within

a reasonable time, and then argued that, as the embargo prevented

the completion of the contract within a reasonable time, the

defendants were absolved from the engagement altogether. But

it was incumbent on the defendants when they entered into this

contract to specify the terms and conditions on which they would

engage to carry the plaintiff's goods to Leghorn. They accord-

ingly did express the terms, and absolutely engaged to carry tlie

goods, ' the dangers of the seas only excepted. ' That, therefore,

is the only excuse which they can make for not performing the

contract. If they had intended that they should be excused for

any other cause, they should have introduced such an exception

into their contract. In Aleyn, p. 27, this distinction is taken, —
' Where the law creates a duty or charge, and the party is dis-

abled to perform it without any default in him, and hath no

remedy over, there the law will excuse him ; but, when the party

by his own contract creates a duty or charge upon himself, he

is bound to make it good if he may, notwithstanding

[* 589] * any accident by inevitable necessity, because he might

have provided against it by his contract. ' So, in this

case, there was one accident against which the defendants pro-

vided by their contract. They might also have provided against

an embargo : but we cannot vary the terms of this contract, and

the defendants must be bound by the terms of the contract that

they have made.

"

In the case of Touteng v. Huhhard, 3 Bos. & P. 291 ; 6 E. E.

791, a Sw^edioh vessel belonging to the plaintiffs, and then in

London, was chartered to proceed to St. Michael's and there load

a cargo of fruit for London, restraints of princes and rulers

excepted. The vessel proceeded on her voyage from London for

St. Michael's, and put into Eamsgate Harbour, where she was

detained under an embargo by the Britisli government upon

Swedish vessels for six months, viz., from the 15t]i of January

until the 19th of June. She was then released; but the season

for shipping fruit from St. JMichael's was at that time over, and

the charterer refused to load a cartjo, on the "round tliat the
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season for shipping fruit had long since passed, and that the

voyage would therefore he wholly useless and nugatory. The
case was twice argued ; and the ultimate decision proceeded upon

the ground that the plaintiff, as a Swedish subject, could not

recover from the defendant, a British subject, damages sustained

in consequence of an embargo by the British government upon

Swedish vessels. But, upon the general question, in the judg-

ment of the Court delivered l)y Lord Alvanley, there are the

following passages, 3 Bos. & P. at p. 298 ; 6 R. Ft. 799 :
" The

only question, therefore, will be, whether the defendant was

bound by the terms of the charter-party to furnish a cargo to the

plaintiff, notwithstanding the intervention of the embargo? I

will first consider for what purpose and for whose benefit the

words ' restraint of princes and rulers during the said voyage

always excepted ' were inserted in the charter-party. It appears

to me that they were introduced for the benefit of the master, not

of the merchant, and that the true construction of the charter-

party is this, — the captain engages to go to St. Michael's,

restraint of princes excepted, and the merchant engages to em})luy

liim and furnish the ship with a cargo. Lord Kexyon, in the

case of Blvjht v. Page, 3 Bos. & P. 295 n. ; 6 E. E. 795 n.,

put this construction on an instrument * nearly similar [* 590]

with the present. If, then, this had not been the case of

a Sw^edish ship hired by an English merchant, the merchant

would have been under the necessity of furnishing the ship witli

a cargo "if she had arrived at St. Michael's as soon as she con-

veniently might after the embargo was taken off, although, by

arriving after the fruit season was over the object of the voyage

might be defeated : such is the doctrine in Hadlcij v. Clarice and

Bliglit V. Page. I have no difficulty in subscribing to the doctrine

laid down in Hadley v. Clarle, that a common embargo does not

put an end to any contract between the parties, but is to lie con-

sidered as a temporary suspension of the contract only, and that

the parties must submit to whatever inconvenience may arise

therefrom, unless they have provided against it by the terms of

their contract. The object of the voyage might equally havi^

])een defeated by the act of God as by the act of the State, as, if

the ship had been weather-bound until the fruit season was

over; and yet in that case the merchant would have liecn bound

to fulfil his contract. The ])rinci])le of Iladlcy v. Vhirle is, that
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an embargo is a circumstance against which it is equally compe-

tent to the parties to provide as against the dangers of the seas,

and, therefore, if they do not provide against it, they must abide

by the consequences of their contract.

"

In Hiirst V. Ushonic, 18 C. K 144; 25 L. J. C. P. 209, a

vessel which was under charter by the defendants was delayed by

perils of the seas one hundred and fifty-two days beyond the usual

time of the voyage to the port of loading, and the defendants in

consequence refused to load her, partly on the ground that she

had arrived after the time when the export trade usually took

place from the port of loading, viz., Limerick. All the Judges

were of opinion that the state of the trade at Limerick did not

affect the question; and Willes, J., upon this point laid down
the law as follows, 18' C. B. at p. 155: "As to the other ques-

tion, whether the construction of the charter-party can be affected

by the fact that the particular description of cargo could only be

supplied at a certain season of the year, the answer to that, I

apprehend, is, that the charter-party was probably entered into

in the hope that the vessel would arrive at Limerick at

[*591] that time of the year. But the * question is, who takes

the risk whether she will or not ? Why, the person who
is to ship the goods takes the risk, unless he stipulates that the

other party shall take it. Here it is not stipulated that the

vessel shall airive at Limerick by any particular day, but only

that she shall proceed there with all convenient speed. The

owner has performed his contract to proceed to Limerick with all

convenient speed, when he has done all he could, but has been

prevented by dangers of the seas.

"

In the American case of Allai v. Mercantile Marine Insurance

Co., 5 Hand's Ap. Cas. (now cited, by authority, as '44 New
York Rep. ) 437, a vessel had been stranded and sprung a leak

which tdok three weeks to repair, during which time she was

frozen in by ice, and there was no possibility that the naviga-

tion would be free or the vessel be able to continue her voyage

for five months. There was the usual exception in the bill of

lading of danrjers of navi"ation. The cart>o had been delivered

up to the shipper free of freight, and the action being brought

against the underwriters for loss of freight, it was held that both

the stranding and the closing of the navigation were dangers of

the navigation within the exception of the hill of lading, and



R. G. VOL. v.] CHAUTKIL-PAKTY. fi69

No. 3. — Jackson v. XTnion Marine Ins. Co., L. E., 8 C. P. 591, 592.

excused the delay which would necessarily ensue in nuikiii^^

delivery of the cargo at the port of destination, and did not allord

a sufficient excuse for the voluntary surrender of the cargo to the

shipper free of freight, and that the underwriters on freight there-

fore were not liable. The Court there expressed their opinion

that the repairs must be done within a reasonable time ; and. tliat

no doubt would be so ; but, unless the owner failed to complete

them within a reasonable time, there would be no breach of con-

tract by him. In that case it was also held that, so long as the

vessel is capable of completing the voyage and thus earning the

freight, neither the question of profit and loss to the owner nor of

the lengtli of time required to deliver the cargo, can so excuse

the surrender without payment of freight as to render the insurers

liable as for a loss; and that neither an injury to the vessel not

sufficient to create a total loss, but repairable within a reasonable

time, nor the act of God in closing navigation by ice, would

authorize the abandonment of tiio voyage ; but that either would

authorize a detention of the goods until the voyage could be

completed.

*The case of Blaj^co v. Fletcher, 14 C. B. (N. S. ) 147; [* 592]

•32 L. J. C. P. 284, was relied upon by the plaintiff. It

was an action for the freight of goods which during the voyage

and in consequence of serious damage to the ship had been taken

possession of by the charterer and sold by him : but the decision

really turned upon the point, whether the charterer had authority

from the shipowner to act as he had done, and which depended

upon whether he had adopted a reasonable course under his

special authority; and, he having so acted and adopted a reason-

aide course for the interests of all parties, it was held that no

claim for freiglit could be maintained. I fail to see the applica-

tion of that decision to the present case.

The case of Geij^el v. Smith, which was also relied upon by the

plaintiff, turned entirely upon the exception in the charter-party

of the " restraint of princ(!s ;
" and it was held that, by reason of

that exception, a blockade which prevented the defendant (the

shipowner) from proceed iug to the port of discharge, absolved

him from doing so, or even from loading; and, a fortiori, where

by reason of the blockade the charter-party could not (as was

alleged in one of the })leas demurred to) have been carried out

within a reasonal)le lime. The dtifcudants, llie sliipownerS; in
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that case, were held to be wholly excused by the terms of the

charter-party from proceeding to deliver the cargo if loaded, and

therefore it was considered to be useless for them to load, and

tliat they were absolved from doing so. The expressions to be

found in the judgments in that case as to reasonable time must,

I think, be considered to have reference to the particular

allegations in one of the pleas to that effect.

There are, no doubt, cases where delay which frustrated the

object of a contract has been held to absolve a party from the

further performance of it ; but that is only where there has been

some default or breach of contract by the other party as to a

stipulation which was not in the nature of a condition precedent,

and would not, but for such frustration of the adventure, have

iione to the whole consideration or have afforded an excuse in

law for the breach of contract complained of. The cases of

Ilavclock V. Gcddes, Freeman v. Taylor, and Tarrahochi^/.

[* 593] v. BicJde, were all cases where * there had been a breach

or default by one of the parties ; and the question arose as

to the effect of sucii breach if it frustrated the whole object of the

contract; but I am not aware of any case in which tlie mere

frustration of the voyage by an unforeseen circumstance, where

there has been no breach or default, has been held to absolve

either party from his engagement.

The observations of several of the learned Judges in Ranhin v.

Potter, in the House of Lords, are certainly deserving of great

consideration with reference to the obligation of a charterer to

load a cargo where, upon a ship becoming disabled, the necessary

repairs are likely to cause considerable delay and inconvenience

to liim. But, on the other hand, the consequences to the ship-

owner if a charterer were at liberty to throw up the contract

under such circumstances might, and in maiiy instances would

be, very serious with reference not only to the engagements into

which the shipowner had entered with the crew and other persons

connected with the voyage, but also -with reference to further

charters and engagements of the vessel which might lie dependent

on the first charter.

It seems to me almost impossible to determine the rights or

obligations of the parties upon any principle or doctrine of con-

venience, which must vary in almost every case, and might affect

the respective parties to the contract so very differently; and
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the only safe rule, as it seems to me, is, to abide by tlie general

principles of law and the cases that have been decided. Those

decisions have, as far as I am aware, been uniform, that a

charterer is not discharged where the delay arises from an

excepted cause, and where there has been no breach of contract or

default by the shipowner. 1 am not aware of any decision to

the contrary, although expressions may be found in some of the

cases to that effect ; nor have I been able to discover any authority

for saying that a shipowner who makes a contract to proceed

with convenient speed (sea perils excepted) comes under any

obligation that his ship shall arrive within a reasonable time

witli reference to the Ijusiness of the charterer; and I cannot

find any clear ground of mutual convenience in such cases

which should induce the Courts to lay down such a rule. It

also appears to me tliat, if any such doctrine w^ere

* allowed to prevail, it wa)uld give lise to great confusion, [* o94]

and no one would know, when once a ship was disabled,

what the effect would be on lier engagements, or what course

ought to be taken either by the owner or the charterer. Where
parties desire to protect themselves against contingencies, they

can always do so by express provisions; and, if tliey omit to

adopt this precaution, and especially wlien such contingencies are

provided for by being excepted from the contract, they have no

good ground for complaint if they suffer inconvenience or loss by

being held to the terras of their contract.

Where, from the nature of the contract, circumstances occur

wliich make its provisions altogether inapplicable, it may be

admitted that the contract has no longer any effect: but that

doctrine, as it seems to me, does not apply to a case like the

present, where the vessel might and ought to liave been repaired,

and where the cargo of iron could have been loaded and carried

to its destination, and where the contract might thus have been

fully performed on both sides, and where the contingency which

has occurred of damage to the vessel by sea perils was specially

contemplated and provided for in the contract itself.

In answer to questions put by the learned Judge, the jury found

that tlie time necessary for getting the ship off and repairing her

was so long as to make it unreasonable for the charterers to

supply the agreed cargo at the end of such time, and so long as to

put an end in a commercial sense to the commercial speculation

entered upon by the shipowner and the charterers.
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If the general views which I have stated with respect to the

law applicable to this case he correct, then I apprehend these

findings by the jury are wholly immaterial, and that the defend-

ants, notwithstanding what the jury have so found, would be

entitled to our judgment; but, as such findings of the jury seem

to have proceeded mainly upon the intention and object of the

charterers in agreeing to load the vessel, it appears to me that

they cannot consistently with the view of the law which I have

ventured to express be supported in point of fact.

The underwriters do not insure against mere delay or its con-

sequences, nor against wrongful breaches of contract or the volun-

tary surrender of a charter-party ; and, assuming that the

[* 595] charterers * were not justified in their refusal to load the

vessel under the charter-party, then it is clear there is no

loss of freight by any of the perils insured against. The vessel

was not wholly lost, but might and ought to have been repaired

;

and she would then have been capable of cumpleting the voyage

and earning the freight.

The probable delay in this case was provided for and excepted

by the express terms of the charter-party : and there was conse-

quently no breach of any condition or warianty, — no default or

breach of the charter-party by the plaintiff; and not even a breach

of any stipulation in the contract for whicli an action for damages

could have been maintained against him ; and therefore in my
opinion nothing to justify the charterers on that ground, or under

the provisions of the charter, in refusing to carry it out.

If the charterers were not entitled — as I think they were not

— to throw up the charter, then the remedy of the plaintiff for

the freight is against them (unless he has precluded himself from

that remedy by assenting to the abandonment of the charter), and

not against the underwriters; and I think, under the circum-

stances, that, upon this point, the view which my Brother Brett

originally took at the trial was correct, and that our judgment

ought to be for the defendants. My two learned Brothers, how-

ever, being of a different opinion, the judgment of the Court will

be entered for tlie plaintiff.

The rule will therefore be absolute to enter the verdict for the

plaintilf in the first action, for a partial loss on the ship, the

amount of which loss is to be ascertained by an average-stater,

as arranged between the parties; and also to enter the verdict in
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tlie second action for the plaintiff as for a total loss of the

freight. Rale absolute accordingly.

The defendants having appealed to the Exchequer Chamber,

the question was argued by Benjamin, Q. C. {with him liussyll,

Q. C. , and Aspland) for the defendants (appellants), and by

Butt, Q. C. (with him Gully) for tlie plaintiff.

The court took time for consideration ; and, there being

a difference of opinion the following judgments were de-

livered.

Cleasby, B. The question in this case [L. II, 10 C. P. 126]

was whether there was a total loss by perils

of the sea of the freight to be earned under a charter-party.

By the charter-party the vessel, Spirit of the Dawn, was to

proceed from Liverpool to Newport, and there take on board and

carry to San Francisco a cargo of iron rails.

The vessel sailed from Liverpool on the 2nd of January, 1872,

got aground on the 3rd, upon the rocks in Carnarvon Bay, was got

off and taken to a place of safety on the 18th of Februaiy, then

taken to Holyhead, and afterwards to Liverpool, where she was

sold by auction, on the 13tli of June, for £.5300. The purchasers

repaired her; and it was proved that on the 15th of August, it

Avould take about a fortnight more to complete the repairs. But

in the meantime, after the vessel got on the rocks, and as soon as

it was plain that some time would be required for her repairs,

attempts had been made by the charterers to come to some arrange-

ment with the plaintiff for taking up another ship to forward the

rails, which were wanted for the construction of a railway. The

plaintiff refused to release the charterers from their contract; and

on the 16th of February the charterers chartered another ship, by

which they forwarded the rails.

Under the circumstances, the plaintiff, who had effected an

insurance for £1500 on chartered freight valued at £2900, upon

tlie voyage from Liverpool to Newport and thence to San Francisco,

claimed for a total loss on the ground that he was prevented, by

sea perils, from earning the freight.

The case was tried at Liverpool before Brett, J., and he may

be considered, for the purpose of the present case, to have left

two questions to the jury, viz., first, whether tlie time necessary

for getting the ship off and repairing her, so as to be a cargo-

vor.. V.— V)
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carrying ship, was so long as to make it unreasonable for the

charterers to .-supply the agreed cargo at the end of the time, —
and secondly, whether such time was so long as to put an end, in

a commercial sense, to the commercial speculation entered upon

hy the shipowner and the charterers.

The jury found both questions in the affirmative; and the

learned Judge being of opinion, notwithstanding the findings of

tlie jury, that there was no evidence of a loss of freight

[* 127] by the * perils insured against, directed^ verdict for the

defendants, reserving leave to move to enter a verdict for

the plaintiff.

A motion v;as nuide, and afterwards a rule made absolute to

enter a verdict for the plaintiif as for a total loss of freight.

The question upon the case on appeal is stated to be, whether

the plaintiff is entitled to have the verdict entered for him ; and,

if the court is of opinion that he is so entitled, then judgment is

to be entered for £1500 or such sum as the court, or an average-

adjuster appointed by them, shall direct.

The principal question argued before us was, whether the

necessary delay caused by the getting the vessel off the rocks and

repairing her, and which had the effect found by the jury, disen-

titled the plaintiff to insist upon the performance of the charter-

party, by reason of its being an implied term and condition of

the charter-party that the vessel should arrive at Xewport within

a reasonable time.

Another question was also raised by the learned counsel for the

defendants, viz., that, supposing there was such an implied term,

and the plaintiff' was disabled by the delay from insisting upon

the performance of the charter-party, still the loss of freight was

not the immediate consequence of the sea -damage, but of the

right exercised by the charterers of throwing np the charter-

party, which they might or might not have done, and in doing

wliich they were influenced by the exigency of the particular case

and the necessity of getting the rails to San Francisco as soon as

possible. And it was forcibly argued that, if this necessity had

not existed, and freights had risen, the charterers would have

claimed the performance of the charter; and that the underwriters

were only responsible for the necessary consequences of sea-

damage, and not for a loss arising from the manner in which any

option or right is exercised.
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This view was rejected by llie court iq)Oii the argument, and,

as 1 think, upon the ground that, at the time of the alleged loss,

the plaintiff's interest was the right under the charter-party to

have the rails loaded, and so to earn the freight; and that, as

soon as that right was destroyed by sea- damage, there was a total

loss of his interest by the perils insured against. If the question

had been a new one, I should have thought it followed

from the * interest lost being the right under the charter- [* 128]

party to have the executory contract of the freighters per-

formed, that the total loss would be measured by the value of

that right, and that the proper course would be, not to enter the

verdict for £1500, but to resort to the second alternative above

referred to, and have the verdict entered for such sum as an

average-stater shall direct. But the authorities are decisive that,

where there is a charter-party under which the shipowner will

be entitled to certain freight, as soon as the voyage under the

charter-party has commenced the right to the whole freight

attaches ; and, as I cannot presume to overrule those authorities,

so far as the question now under consideration is concerned, the

verdict is properl}- entered.

But this was not the principal question raised in the case

argued before us. The principal question was one of great

interest, because the decision npon it not only decides the case

before us but regulates the conduct of all who enter into charter-

parties, — a very numerous class of persons of many nations, and

who ought to have some known rule to act upon. The question

is whether, under the circumstances of the present case, the

plaintiff was entitled to repair the vessel (using all proper

despatch in doing so), and to call upon the charterers to fullil

their charter. I agree with the opinion expressed by my Brother

Brett at the trial, and adopted by Lord Chief Justice Bovill in

the court below, that the findings of the jury are immaterial, and

that, upon such facts as the present, which are free from ques-

tion, it was not for the jury to put a construction upon those

facts, but for the law to determine the rights of the parties upon

them. Indeed, I think the law has already done so by settled

principles and decided cases.

The settled principle is, that, wheie in an agreement a pro-

vision is made applicable to a particular subject, that provision

forms the agreement on that sul)ject. The rule is, Expressum facit
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ccssare taciturn. There is no further qualification or limitation

to be implied. This is essential to all certainty in the obliga-

tions which persons place themselves under; or the agreement

would be the uncertain conclusion of a particular jury as to what
was reasonable or convenient. In such a case as that under con-

sideration, the charter relates to a voyage necessarily

[*129] * exposed to disasters causing delay, and the whole

enterprise is made subject to the consequences of these dis-

asters ; the voyage from Liverpool to Newport and from Newport

to San Francisco equally so. It must not be read as on agreement

the object of which is proceeding from Liverpool to Newport : the

object of the agreement is, carrying a cargo of rails from Newport

to San Francisco. There is no limit to the time to be occupied

in doing so, unless the delay be caused by some breach of duty.

If the rails had been taken on board at Newport, and the vessel

had gone upon a rock the day after leaving Newport, no matter

how great the delay, the shipowner would have been entitled to

repair, to earn the freight under the charter by completing the

voyage. No one disputes this : and the same thing may happen

over and over again in the several parts of so long a voyage as

from Newport to San Francisco, which in the result m.ay not be

completed within a year, or even possibly two years. Still, the

charter would continue in force. If the goods were intended for

a particular market or a particular purpose, it would not be a

question whether an unreasonable time bad been occupied, or

whether the commercial speculation of the charter-party was at

an end; so faras the charterers were concerned, their commercial

speculation must have been ruined by the delay; and so far as

the shipowner was concerned also (except so far as he was

indemnified by insurances, or, possibly, by means of valued

policies, was making a profit of each disaster) ; but still the

agreement would continue, because nothing had happened except

what was provided for. The agreement for conveying the rails

from Newport to San Francisco is as much acted upon by setting

sail from Liverpool w^itli the ship equipped for the voyage and

prepared to receive the cargo of rails, as if the rails had been

taken on board ; and the same rule of course ought to apply. It

cannot properly depend upon the part of the voyage in which the

damage is sustained. The preliminary voyage might be a long

one, to the other extremity of the globe, and the disaster happen
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towards the end of it : the rule inn.st be the same whether it be

to Newport to cany out rails, or to the Chiuchas to bring hcuje

guano.

The principal argument addressed to u.s was, that convenience

was so much in favour of the charter-party not continuing

in force * after a delay of unusual and unreasonable length [* i;30]

in proceeding to the port of lading, that a term or condi-

tion ought to be implied making the charter no longer obligatory

upon the freighters after such delay.

I have already pointed out that it is one voyage under the

charter-paity, and tliat the inconvenience of detention would

apply to all parts. It would be extremely inconvenient that the

rails which were wanted at >San Francisco should be loaded and

detained at Monte Video or Valparaiso for four or five months,

when they might be forwarded at once at an easy freight to San

Francisco ; and yet that would not affect the charter-party. But,

independently of this, it appears to me that, wlien the matter is

properly considered, the argument of convenience is entirely

against the implication contended for.

The rule to be laid down not only settles the rights of parties

to such an agreement, but legulates tlieir conduct in a very

important matter. The question is, what are the masters of

vessels nnder charter to do when they have sustained damage ?

They are in a position of trust and great responsibility, —
Ijelonging to all nations, — and ought to have a clear and definite

rule of conduct to go by. The rule of conduct which the law has

Jiitherto prescribed is, " Eepair your vessel, and proceed with

your charter. " Hut the rule now souglit to le laid d(jwn would

place shipowners and freighters in a position of the greatest

uncertainty and ditliculty. Instead of having a clear course to

pursue, withf)ut delay, and independent, of collateral considera-

tions such as I have mentioned, the master of a damaged vessel

is to form a conclusion upon a doul)tful matter, vi/. , the time to

be consumed in repairs, and then, either by liiiuself or with the

assistance of others, to get at the effect of this, and thus satisfy

himself whether the delay is likely to make it unreasonable for

the charterer to wait, or, in the words of (he case, whether the

delay would put an end in a commercial sense to the commercial

speculation entered into between I'.im and the cliarterer.

It would be a pu/./ling (juestion for him to answer if he under-
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stood it. The answer would depend u[)on a variety of circum-

stances. The captain might say, " The commercial speculation

which I entered into was and continues an excellent one.

r* 1311 I had a * charter for San Francisco at a high freight, and

have from my connections a good expectation of finding a

return cargo at San Francisco, and freights have here now fallen.

"

The charterer, if freights had fallen, would say, " This has been

a bad commercial speculation for me ; and the best thing I can

do would be to get out of it, and hire a vessel at once at a lower

rate of freiglit. " If, on the other hand, freights had risen, the

captain would wish to get out of the charter and procure a

high freight; and the freighter contrariwise. Thus, while

upholding the charter in its terms, you give a rule of conduct

which is certain, clear, and not influenced by unfair collateral

considerations of interest; by introducing the suggested implica-

tion, you make the course of conduct diflicult, dependent upon

doubtful intervals of time, and results which cannot be ascer-

tained, and expose it to the influences which I have suggested.

In short, one rule makes it the duty of both parties under all

circumstances to uphold the charter; the other, in every case of

considerable damage and necessary delay in repairing, gives each

party the chance of getting out of the cliarter, according as it is

his interest to do so.

As is usual in all arguments founded upon convenience, we

were pressed by extreme cases; and it was asked how long a man
w^as to keep a cargo, — perhaps a perishable one : was he to keep

it for months, a year? The answer is, that, if the cargo is of

such a nature, or au early shipment of vital importance, the

charterer should have a special clause in the contract; but, if he

does not, still the contract is not one upon which there can be a

claim for a specific performance. As soon as it is plain that

tlie delay will be really serious as regards the condition of the

intended cargo or the purpose to which it was destined, the

charterer should forward his cargo by another vessel. He does

not by doing so break his contract, because he may provide

another cargo. If lie cannot do so, he should give notice at the

earliest period to tlie shipowner. He will be liable in damages,

no doubt, but not to the freight; and the amount will depend

upon the state of freights. If freights had risen, the shipowner

would sustain but little damage ; and the charterer would himself
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be a loser by forwarding his cargo at a high late. If freights had

fallen, there might be a considerable liability; but the

charterer would share the * advantage by having his goods [* 132J

forwarded at an easier rate. In the present case, the

damages would proljably not be heavy ; for, all the loss of delay

and detention would not be the fault of the charterers, but be

caused by perils for which they were not responsible ; and the

shipowner would be in the snme state as he was in before he

started.

The charter-party might perhaps be so framed as to make the

charterer liable for a specified amount of stipulated damages for a

particular default. If this were so, it would be his fault for

entering into sucli a stipulation, when the delay by sea perils

would be so serious. In the present case, as is usual, the penalty

for non -performance would not make the lialjility greater than

the damages sustained.

It appears to me, therefore, that too much stress was laid

during the argument upon the apparent injustice which would be

done in a particular case of extreme delay if the charter was

upheld, and not sufficient regard had to the general inconvenience

which would arise if the cliarter were defeated in such cases; aud

that, so far as the argument from convenience is concerned, it

preponderates in favour of a construction which gives a certain,

clear, and honest rule of conduct to act by in all cases, upholding

a contract, over one which introduces uncertainty and difficulty

as to conduct, and admits of reasons for defeating a contract

which are to be derived from considerations of interest at the

time.

Independently, therefore, of authority, I should think the

general rule should prevail, of construing the contract as to all

matters within its provisions, and not introducing an additional

implied term.

I have more fully considered the case u}>on ])vinci]ile, because,

although the authorities appear to preponderate, and, indcnid, Imt

for some very recent dicta and decisions, to be conclusive in

favour of this view, I do not propose to refer to them in detail,

as that has been done so fully by the late Lortl (-liief Justice

BoviLL in his judgment in tlio court ])elow, with \vlii<'h I eutindy

agree.

The learned Judge then went at some lengtli into the aullioiiiies
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already dealt witli in tlie judgment referred to, and concluded as

follows :
—

[141] For tlie reasons wliicli I have now given, it appears to

me that the charter-party in the present case continued

binding upon the charterers ; that, consequently, there was no

loss of freight by sea perils ; and therefore that the defendants are

entitled to judgment, which would be a reversal of tlic judgment

already given.

Bramwell, B. The first question is, whether the plaintiff

could have maintained an action against the charterers for not

loading; for, if he could, there certainly has not been a loss of

the chartered freight by any of the perils insured against.

In considering this question, the finding of the jury that " the

time necessary to get the ship oft' and repairing her so as to be

a cargo-carrying ship was so long as to put an end in a com-

mercial sense to the commercial speculation entered into by the

shipowner and charterers," is all-important. I do not think the

question could have been left in better terras; but it may be

paraphrased or amplified. I undei stand that the jury have found

that the voyage the parties contemplated had become impossible

;

that a voyage undertaken after the ship was sufficiently repa,ired

would have been a difierent voyage, not, indeed, different as to

the ports of loading and discharge, but different as a different

adv-enture, — a voyage for which at the time of the charter the

plaintiff' had not in intention engaged the ship, nor the charterers

the cargo; a voyage as different as thougli it had been described

as intended to be a spring voyage, while the one after the repair

would be an autumn voyage.

It is manifest that, if a definite voyage had been contracted for,

and became impossible by perils of the seas, that voyage

[* 142] * would have been prevented and the freight to be earned

thereby would have been lost by the perils of the seas.

The power which undoubtedly would exist to perform, say, an

autumn voyage in lieu of a spring voyage, if both parties were

willing, would be a power to enter into a new agreement, and

would no more prevent the loss of the spring voyage and its

freight than would the pov,-er (which would exist if botli parties

were willing) to perform a voyage between different ports with a

different cargo.

But the defendants sav that here the contract was not to per-
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fui'iu a definite voyage, but was at some and any future time,

however distant, provided it was by no default in the shipowner,

and only postponed by perils of the seas, to carry a cargo of rails

from Newport to San Francisco; and that, no matter at what dis-

tance of time, at what loss to the shipowner, whatever might be

the ship's engagements, however freights might have risen, or

seamen's wages, though the voyage at the time when the ship

was ready might be twice as dangerous, and possibly twice as

long, from fogs, ice, and other perils, though war might have

broken out meanwhile between the country to whose port she was

to sail and some otlier, still she was bound to take and had the

right to demand the cargo of the shippers ; .who in like way had

a right to have carried and were bound to find the agreed cargo,

or, if that had been sent on already, a cargo of the same descrip-

tion, no matter at what loss to them, and however useless the

transpoit of the goods might be to them. This is so inconven-

ient, that, though fully impressed with the considerations so

forcibly put by Mr. As})land, and retaining the opinion I ex-

pressed in Tarrahudiia v. llickie, 1 H. & N. 18.3; 29 L. J. Ex.

26, I think that, unless the rules of law prohibit it, we ought to

hold tlie contrary.

The question turns on the construction and eftect of the charter.

By it the vessel is to sail to Newport with all possible dispatch,

perils of the seas excepted. It is said this constitutes the only

agreement as to time, and, provided all possible dispatch is used

it matters not when she arrives at Newport. I am of a different

opinion. If this charter-party be read as a charter for a definite

voyage or adventure, tlien it follows that there is necessarily an

implied condition that the ship shall arrive at Newport

in time for * it. Thus, if a ship was chartered to go [* 14.']]

from Newport to St. ]\Iichaers in terms in time for the

fruit season,, and take coals out aiul bring fruit home, it would

follow, notwithstanding the opinion exjiressed in ToKtentj v.

Huhhard, 3 Bos. & V. 291 ; 6 R. E. 791, on which 1 will reniaik

afterwards, that, if she did not get to Newport in time to get to

St. Michael's for the fruit season, the charterer would \\\A b<'

bound to load at Newport, though slio luid usimI all jiossilib'

dispatch to get there, and though tliere was an t'Ace])tion of

perils of the seas.

The two stipulations, to use all pi>ssil»l(! dis]i,)l('h. and to aiiive
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in time for the voyage, are not repugnant ; nor is either super-

(iuous or useless. The shipowner, in the case put, expressly

agrees to use all possible dispatch : that is not a condition pre-

cedent ; the sole remedy for and right consequent on the breach

of it is an action. He also impliedly agrees that the ship shall

arrive in time for the voyage : that is a condition precedent as

well as an agreement ; and its non-performance not only gives the

charterer a cause of action, but also releases him. Of course, if

these stipulations, owing to excepted perils, are not performed,

there is no cause of action, but there is the same release of the

charterer. The same reasoning would apply if the terms were,

to " use all possible dispatch, and further, and as a condition

precedent, to be ready at the port of loading on June 1st. " That

reasoning also applies to the present case. If the charter be read,

as for a voyage or adventure not precisely defined by time or

otherwise, but still for a particular voyage, arrival at Newport in

time for it is necessarily a condition precedent. It seems to me

it must be so read. I should say reason and good sense require

it. The dihiculty is supposed to be that there is some rule of

law to the contrary. This I cannot see; and it seems to me that,

in this case, the shipowner undertook to use all possible dispatch

to arrive at the port of loading, and also agreed that the ship

should arrive there " at such a time that in a commercial sense

the commercial speculation entered into by the shipowner and

charterers should not l)e at an end, but in existence." That latter

agreement is also a condition precedent. Not arriving at sucli a

time puts an end to the contract; though, as it arises from an

excepted peril, it gives no cause of action.

The same result is arrived at by what is the same

[* 144] argument * differently put. AVhere no time is named for

the doing of anything, the law attaches a reasonable time.

Now, let us suppose this charter-party had said nothing about

r.rriving witli all possible dispatch. In that case, had the ship

not arrived at Newport in a reasonable time, owing to the default

of the shipowner, the charterers would have had a right of action

against the owner, and would have had a right to withdraw from

the contract. It is impossible to hold that, in that case, the

owner would have a right to say, " I came a year after the time

I might have come, because meanwhile I have been profitably

employing my ship : you must load me, and bring your action for
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damages. " The cliarterers would be discharffed, because the

implied condition to arrive in a reasonable time was not per-

formed. Now, let us sujjpose the charter contains, as here, that

the ship shall arrive with all possible dispatch, — I ask again,

is that so inconsistent with or repugnant to a further condition

that at all events she shall arrive within a reasonable time ? oi

is that so needless a condition that it is not to be implied ? I

say certainly not. I must repeat the foregoing reasoning. Let

us suppose them both expressed, and it will be seen they are not

inconsistent nor needless. Thus, I will use all possible dispatch

to get the ship) to Newport, but at all events she shall arrive in

a reasonable time for the adventure contemplated. I hold, there-

fore, that the implied condition, of a reasonable time exists in

this charter. Now, what is the effect of the exception of perils

of the seas, and of delay being caused thereby ? Suppose it was

not there, and not implied, tiie shipowner \vould be subject to an

action for not arriving in a reasonable time, and the charterers

would be discharged. Mr. Benjamin says the exception would

be implied. How that is, it is not necessary to discuss, as the

words are there : but, if it is so, it is remarkable as showing what

must be implied from the necessity of the case.

The words are there. What is their etiect ? I think this

:

they excuse the shi[)owner, but give him no right. The charterer

has no cause of action, l)ut is released from the charter. When
I say lie is, I think hot//' are. The condition piecedont has not

been performed, but by default of neither. It is as though the

charter were conditional on peace being made between countries

A. and B. , and it was not ; or as though the charterer agreed to

load a cargo of coals, strike of pitmen excepted. If a

strike of *prol)a))ly long duration began, he would be [* 145]

excused from putting the coals on board, and would have

no right to call on the shipowner to wait till the strike was over.

The shipowner would be excused from keeping his ship waiting,

and have no right to call on the charterer to load at a future

time. This seems in acconiaiice witli general principles. The

exception is an excuse for him who is to do the act, and operates

to save him from an action and make his non-yjerformance not a

lueacli of contract, but does not operate to take away the right

the other party would have had, if the non-])erformanc(' had been

a breach of contract, to retire from the engagement: and, if one
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party may, so may the other. Thus, A. enters the service of B.

,

and is ill and cannot perform his work. No action will lie

against him; hut V>. may hire a fresh servant, and not wait his

recovery, if his illness wonld put an end, in a business sense, to

their business engagement, and would frustrate the object of that

engagement : a short illness would not suffice, if consistent with the

object they had in view. So, if A. engages B. to make a drawing,

say, of some present event, for an illustrated paper, and B. is

attacked with blindness which will disable him for six months,

it cannot be doubted that, tliough A. could maintain no action

against B. , he might procure some one else to make the drawing.

So, of an engagement to write a book, and insanity of the

intended author. So of the case I have put, of an exception of a

strike of pitmen.

There is, then, a condition precedent that the vessel shall

arrive in a reasonable time. On failure of this, the contract is

at an end and the charterers discharged, though they have no

cause of action, as the failure arose from an excepted peril. The

same result follows, tlien, whether the implied condition is

treated as one that the vessel shall arrive in time for that

adventure, or one that it shall arrive in a reasonable time, that

time being, in time fur tlie adventure contemplated. And in

either case, as in the express cases supposed, and in the analogous

cases put, non-ariival and incapacity by that time ends the con-

tract ; the principle being, that, though non-performance of a

condition may be excused, it does not take away the right to

rescind from him for whose benefit the condition was introduced.

Oil these grounds, I think tliat, in reason, in principle,

[* 146] and for * the convenience of both parties, it ought to be

held in this case that the charterers were, on the finding

of the jury, discharged.

It remains to examine the authorities. The first in date relied

on by the defendants is Hadlei/ v. Clarke, 8 T. E. 259; 4 E. E.

G41. Now, it may safely be said that there the question was

wlidlly ditierent from the present. There was no question in that

case as to the performance of a condition precedent to be ready

at a certain or within a reasonable time, or such a time that the

voyage in question, the adventure, should be accomplished and

not frustrated. That condition had l)een performed: the ship

had loaded and sailed in due time. The plaintiff had had a part
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of the l)enerit intended. The defendant had in justice earned

part of his freight. Had tiie plaintiff demanded his goods at

Falmouth, he ouglit to have paid something for their carriage

there. He could not, therefore, well have said that he would

not go 'on with the adventure, hut undo it. But, if I am right,

unless both could, neither could. Further, in that case there

was no finding, nor anything equivalent to a finding, that the

objects of the parties were frustrated. This case is therefore in

every way distinguishable. Then, there is the case of Toateng v.

Huhhard. The opinion there expressed was obiter, — of weight,

no doubt; but not of the same weight it would have been had it

been the ratio decidendi. I cannot think that it would have been

so held, had it been necessary to act on it. To hold that a

charterer is bound to furnish a cargo of fruit at a time of year

when there is no fruit, — at a time of year different to what he

and the shipowner must have contemplated, the change to that

time being no fault of his, but the misfortune at best of the ship-

owner, — is so extravagant, when the consequences become

apparent, that it could not be. Suppose a charter to fetch a

cargo of ice from Norway, entered into at such a time that the

vessel would reach its destination, with reasonable dispatch, in

February, when there was ice, and luing it 1:>ack in June, when

ice was wanted, and by perils of the seas it could not get to

Norway till the ice was melted, nor return till after ice was of

no value : can it ])e that the charterer would be bound to load ?

that he had agreed in those events to do so ?

Another case is Hnrst v. Ushorne, 18 C. B. 144; 25

L. J. C. P. 209. That is a case of which, * if I knew [* 147]

no more than I learn from the books, I should say it did

not decide the question we have before us. It is true that the

report in the Law Journal, 25 L. J. C. P. at p. 211, as Mr.

Aspland pointed out, says that Mr. Justice Cresswell said he

knew of no time the shipowner was bound to, except to u'^e

reasonable dispatch. Still, I cannot see from the reports that

the point now before us was presented to the Judges in that case.

My Brother Blackbukn, who was counsel in the cause, says it

was intended to raise this point by the evidence that was rejected

at nisi jyrius. No doubt, therefore, that was so ; but 1 cannot

think it so understood by the court. T see no adjudication on it.

Mr. Butt pointed out that the charter was for barley or other
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lawful ineicliaudise. Even if fur Larley only, it does not appear

that Larley might not have been stored at Limerick, nor that

barley from Limerick arriving in England at the time it would,

had the defendant loaded, would not have been as valuable as

barley arriving earlier. I cannot l)ut think it was a- hasty

decision : a rule was refused ; and certainly one would think,

after the argument we have heard, that the matter was worth

discussing. At the same time, its tendency is favourable to the

defendants. I think it is unsatisfactory, and, if a decision on

the question now before as, wrong. Mr. Justice Willes did not

seem to be of opinion that the law w\as as he is supposed to have

laid it down in that case: see his judgment in M'Andreio v.

Chappie, L. R. , 1 C. P. 643; 35 L. J. C. P. 281, where, indeed,

there had been a breach of his contract by the shipowner ; but

the observations are general. I may also properly refer to the.

opinions, if not of myself, of my Brothers Blackburn and Brett

in Rankhi v. Fatter, L. Pt. , 6 H. L. 83; 42 L. J. C. P. 169.

They undoubtedly assume the law to be as the plaintiff contends.

There is also Gcipd v. Smith, L. P. , 7 Q. B. 404; 41 L. J. Q. B.

153, nearly if not quite in point. The shipowner there was

excused, not merely for refusing to take a cargo to a port which

became blockaded after the chaiter, but also in efl'ect for refusing

to do so after the blockade was removed. Pestraint of princes not

only excused, but discharged him. The same, no doubt, would

have been lield as to the charterers.

Then, there are the cases which hold that, where the shipowner

has not merely broken his contract, but so broken it that the con-

dition precedent is not performed, the charterer is dis-

[* 148J charged: see * Freeman v. Tai/lor, 8 Bing. 124. Why?
Not merely because the contract is broken. If it is not

a condition precedent, what matters it whether it is unperformed

with or without excuse ? Not arriving with due diligence, or at

a day named, is the subject of a cross-action only. But not

arriving in time for the voyage contemplated, but at such a time

that it is frustrated, is not only a breach of contract, but dis-

charges the charterer. And so it should, though he has such an

excuse that no action lies. Taijlor \. Caldwell, 3 B. & S. 826;

32 L. J. Q. B. 164, is a strong authority in the same direction.

I cannot but think, then, that the weight of authority, as might

be expected, is on the side of reason and convenience.
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Oil the other question, viz. , whether, though the charterers by

perils insured against had a right to refuse to load the cargo,

there has been a loss of freiglit by perils of the seas, — I am of

opinion there has been.

It was argued that the doctrine of Causa proxima, non remota

spectctur, applies; and that the proximate cause of the loss of the

freight here was, the refusal of the charterers to load. But, if I

am right, that the voyage, the adventure, was frustrated by perils

of the seas, both parties were discharged, and a loading of cargo

in August would have been a new adventure, a new agreement.

But, even if not, the maxim does not apply. The perils of the

seas do not cause something which causes something else. The

freight is lost unless the charterers choose to go on. They do

not. In the case of goods carried part of the voyage, and the

ship lost, but the goods saved, the shipowner may carry them on X
if he chooses, but is not bound. Suppose he does not, his freight

is lost. So, if he does not choose to repair a vessel which

remains in specie, but is a constructive total loss.

For these reasons, I think the judgment should be affirmed.

My Brothers Blackburn, Mellor, and AMniLETT agree in this

judgment, as does my Brother Lush, who, however, heard part

only of the argument. Juihjment affi,rmed.

ENGLISH NOTES.

The reasoning of Bramwell, V>., in delivering his judgment in tlie

Exchequer Cliauiber, in the principal case, is adopted by 1>lackbukn,

J., in Poussard v. Spiers aSTG), 1 Q. B. D. 410-414, 45 L. J. Q. B.

G21, 34 L. T. 572, where tlie question arose upon the engagement of a

prima donna for tlie pevformance of a new opera. She was incapaci-

tated by illness from acting on the first and three following performances,

but tendered herself for the fourth performance. Blackburn, J., ob-

served: "The analogy is complete between this case and that of a

charter-party in the ordinary terms, where the ship is to proceed in

ballast (the act of God, &c. excepted), to a port and there load a cargo.

If the delay is occasioned by excepted perils, the shipowner is excused.

But if it is so great as to go to the root of the matter, it frees tlie char-

terer from his obligation to furnish a cargo."

The principal case is again referred to and applied by Lord I>i>aok-

BUKN in delivering his reasons in the Hduse of Lords in Dald v. N(dsnn

(1881), G App. Cas. 38, 50 L. J. Ch. 411, 44 L. T. ;]81. The charter-

party there was for a voyage to '' London Surrey Commercial Docks, or as
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near tliereto as slie may .safely get and lie always afloat." The doclcs

being full, the manager refused entrance. It was held that this rtfusal

was not the fault of either party ; and that the shipowner was entitled,

under the circumstances, to take the sliip to the Deptford Buoys, being

the nearest place where the ship could lie in safety afloat, and discharge

into lighters there at the expense of the charterers, who were also liable

for demurrage. Lord Blackburx in his reasons for holding that ''as

near thereto as she may f-afely get" implied the condition ''without

unreasonable delay," and in aid of this construction cited the observa-

tions of Mr. Justice Mauli:, in Moss v. Smltli (C. P. 1850), 9 C. B. 94,

19 L. J. C. P. 225 (a case of total loss on an insurance, see 1 R. C p. 34),

— ''In matters of business, a thing is said to be impossible where it is

not practicable, and a thing is impracticable when it can only be done

at an excessive or unreasonable cost." Lord Blackbuex proceeded :

"Though the particular case {^Moss v. iSiiiifh) was a policy of insur-

ance, Mr. Justice Malle speaks generally of mercantile contracts.

And on this principle it was lield in Geipelv. >Si)ilth, L. E., 7 Q. B. 404,

by the whole Court, and in Jaclcson'y. Union Marine Insurance Co., by,

a majority' in the Common Pleas, and in the same case in error by a

majorit}^ of the Court of Exchequer Chamber, that a dela^- in carrying

out a charter-party caused by something for which neither party was

responsible, if so great and so long as to make it unreasonable to go on

with the adventure, entitled either of them, at least while the contract

was executory, to consider it at an end. I said in GeijJel v. Smith,

Li. R., 4 Q. B. 414: 'Very different considerations arose when the

cargo "is already on board, or, as in Hadle// v. (JIarke, 8 T. R. 259,

4 R. R. 641, is already on the voyage, but while the contract still

remains executory. I think time is so far of the essence of the con-

tract, as that matter which arises to cause unavoidable but unreasonable

delay is sufficient excuse for refusing to perform it.' I still tliink there

is a distinction between the cases, for when the shipowner has got the

merchant's cargo on board he cannot simply put an end to his contract;

he must do something with the cargo. But in this case the })arties

have provided for what is to be done with it. If the ship cannot get

into dock, she is to go as near as she may safely get, and there deliver.

It certainl}' seems to me that any cause which would excuse the ship

from going into tlie dock if the contract was wholh' executory, must be

sufficient to excuse her, and so bring the alternative into operation

when the cargo is on board. There was a dissenting minority in Jack-

son V. Union Marine Insurance Co., and some previous authorities are

perhaps not quite consistent with the decision. It is no doubt compe-

tent to your Lordships to reconsider that case, and decide contrary to it.

I think it was rightly decided, but I can only refer your Lordships to
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tlie judgment delivered by Baron Bramwell in tliutcase, in the reason-

ing of wliicli I tlien concurred and still concur, and to which I liave

nothing to add."

AMERICAN NOTE.

The principal case is reported in 6 Moak's English Reports, 26S ; 11 ibid.

290.

CHURCH.

ATTOEXEY-GENEEAL v. PEAESOX.

(1S17.)

KULE.

Where property is bold in trust for the purposes of

religious worship and teaching, the nature of the original

institution must alone, in the case of a split, be looked to

as the guide for the decision of the Court between rival

sections, claiming to have the trusts carried out. The

deed (if any) creating the trust is the primary source for

ascertaining what was the form of worship and wdiat was

the doctrine intended by the foundation ; but if it cannot

be discovered from the deed what foi-m of worship or what

doctrine was in.tended, the usaiije of the conoTegation must

be inquired into, and will be presumed to be in conformity

with the original purpose.

Attorney-General v. Pearson.

.3 Merivale .353-420 (s. c. 17 R. R. 100-107).

ChnrcJi. — Derd of Endoicment. — Usnge.

Information and bill to ((uict tlie i)ossession of the relators and [353]

plaintiffs (one claiming as the surviving trustee, the other as minister,

of a Protestant Dissenting meeting-house); for an appointment of new trus-

tees; and an injunction to stay proceedings in ejectment by the defendanls.

claiming also to be trustees of the meeting-house. I'pon motion for an in

vol.. V. — 41
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junction, it appearing that the meeting-house was erected in the year 1701,

under a trust-deed, whereby the purpose was declared to be " for the worship

and service of God ;

" the plaintiffs and relators contending, from the pur-

pose so expressed, that the intention was for promoting the doctrine of the

Holy Trinity, and that the trust could not be diverted from the purpose for

which it Avas intended ; the defendants insisting that the intention was as

general as the purpose expressed, and had no regard to any particular tenets

;

it being also made a question, whether a trust for supporting Unitarian wor-

ship is legal and can be supported; and it being further disputed who,

according to the true construction of the deed, were entitled, as trustees, to

the possession; and whether the minister of a Dissenting congregation,

elected for a limited period, is afterwards removable at pleasure ; and also

as to the construction of the deed, and as to an alleged agreement or under-

standing between the parties, with regard to such removal : the injunction

was granted (upon the parties undertaking to abide by such order as the

Court should thereafter make), and it was referred to the master to inquire

in whom the legal estate was vested, the particular object (with respect to

worship and doctrine) for which the trust was created, the usage of Protes-

tant Dissenters as to the election of ministers, and the duration of their

office, and whether any agreement or understanding relative thereto subsisted

between the parties.

This was a case arising out of a dispute concerning the rights of

the minister and conare«2'ation of a Dissenting meetinQ;-house. The

acting trustees by a majority had commenced proceedings to eject

the minister, and a suit in the form of an information and bill in

Chancery was brought by the minister (tlie Eev. J. Steward), and

a person claiming to be surviving trustee, for an injunction to

restrain the ejectment, and for a declaration that the plaintiff

(Steward) was entitled to receive the annual income of the trust

premises, and that he might be quieted in his Office of minister

and in the use of the meeting-house.

The original deed of trust relatinr^ to the foundation was a deed

of 1701, by which it was declared to be the true intent of the

parties to the grant of the land and all others who had contributed

towards the building, that there should be a house built upon the

land (which had been done) and the same was intended " for a

meeting-house for the worship and service of God."

By a deed of 1720, a grant was made of an acre of land to cer-

tain persons and their heirs in trust to permit the rents, etc., to be

received by A. (the then minister) during his life, and after his de-

cease " by the minister for the time being who should be the

[36M] stated and settled minister of the congregation or society
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of DissentinfT Protestants beloncrino- to the said nieeting-liouse,"

towards the support and maintenance of such minister, forever.

But in case the statute then in force, entitled, "An Act for exempt-

ing their Majesties' Protestant subjects dissenting from the Church

of Enghind from the penalties of certain laws " [the Toleration Act,

1 W. & M. c. 18], should at any time thereafter happen to be re-

pealed, and the said congregation should by law be prohibited to

assemble for the worship and service of God, tliat then and in

such case, the trustees should, from time to time, during such

prohibition, pay the whole of the rents, issues, and profits to the

person that was minister of the congregation at the time of such

repeal or prohibition, for and during his life, for his sole use and

benefit, and, after liis death, to and for the use and benefit of such

silenced Protestant Dissenting minister, or ministers, as tlie trus-

tees for the time being, or the major part, sliould nominate and

appoint
,
provided that, when and as often as any of the trustees

should die, or desert or forsake the said congregation, and should

cliange or become of any other religion or persuasion whatsoever,

contrary to and different from the said congregation ; or in case

any of the said trustees should, at any time thereafter, remove

eight miles distant from the town of Wolverhampton, to

inhabit or dwell, that then and in every such case the * sur- [* 364]

viving or other trustees, or the major part, should, witliin

— days next after such decease, desertion, or removal, by any

note or memorandum in writing, to be subscribed by the said

trustees, or the major part of them, elect and nominate one of

the most sufficient substantial persons of the congregation to be

trustee, in tlie place of him or them so dying, deserting, or re-

moving ; and, in case the said trustees, or the major part, should

refuse or neglect, within such time, so to elect and nominate, etc.,

then it should be lawful to and for the minister of the said con-

gregation for the time being (if any such there be), or else for

such silenced Dissenting Protestant minister, or ministers as afore-

said, for the time being, to whom the rents and profits of the

premises thereljy granted should of right ap])ertain, by any note,

etc., under his or their hand, to elect and nominate such trustee

or trustees, upon the same trusts as aforesaid, and so from time to

time, etc., whereby the said trust miglit have a perpetual continu-

ance, and might not come to or vest in the heirs of any surviving

trustee, or in any person or persons whatsoever not of the said

congregation."
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The pleadings contained lengthy statements as to the disputes

which had taken place, as to elections of trustees, and as to the

doctrines preached by tlie minister whom it was sought to eject.

It was contended by the bill that the intention of the donors

was to promote the belief of the Holy Trinity, and that the defend-

ants belonged to a sect of Protestant Dissenters called Unitarians,

professing themselves to he opposed to Trinitarianism, and that

the meeting-house and trust premises had been diverted from the

purposes of the trusts. The answer denied the original purpose

of the trust as alleged, and stated that Steward had been invited

to become minister for three years on his profession of tenets in

accordance with those approved by the congregation, and that he

afterwards changed those tenets and preached doctrines objection-

able to the congregation ; and that he insisted, against the will of

the congregation and of the trustees, on holding the position of

minister after the expiring of the three years for which he was

appointed.

]\Iucli argument turned on the question whether, having regard

to the state of the statute law at the time of the foundation, or

according to the existing common law, a trust for the maintenance

of a religious teaching which denied the doctrine of the Trinity

could be regarded as lawful. The Lord Chancellok (Lord Eldon)

after adverting to this point, made the following observations

:

" But there is another view in which the case should be

[*400] * considered — and it is this — that, where an institution

exists for the purpose of religious worship, and it cannot

be discovered from the deed declaring the trust what form or

species of religious worship was intended, the Court can find no

other means of deciding the question, than through the medium
of an inquiry into what has been the usage of the congregation in

respect to it ; and, if the usage turns out upon inquiry to be such

as can be supported, I take it to be the duty of the Court to ad-

mini-ster the trust in such a manner as best to establish the usage,

considering it as a matter of implied contract between the mem-
bers of that congregation. But if, on ihe other hand, it turns out

— (and I think that this point was settled in a case which lately

came before the House of Lords by way of appeal out of Scotland)

— that the institution was established for the express purpose of

such form of religious worship, or the teaching of such particular

doctrines, as tlie founder has thought most conformable to the
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principles of t!ie Cliristiau religion, I do not apprehend that it is

in the power of individuals, having the management of that insti-

tution, at any time to alter the purpose for which it was founded,

or to say to the remaining members, " We have changed our opin-

ions— and you, who assemble in this place for the purpose of

hearing the doctrines, and joining in the worship, prescribed by

the founder, shall no longer enjoy the beuefit he intended for you

unless you conform to the alteration which has taken place in our

opinions." In such a case, therefore, I apprehend — considering it

as settled by the authority of that I have already referred to— that

where a congregation become dissentient among themselves, the

nature of the original institution must alone be looked to,

as the guide for the decision of the Court— and that, *to [*401]

refer to any other criterion — as to the sense of the exist-

ing majority,— would be to make a new institution, which is

altogether beyond the reach, and inconsistent witli the duties and

character, of this Court.

In this view of the case, it is of the first importance to see

what the record before the Court says upon the subject of the

original institution. Without entering into what may be the

effect of the late statute repealing several then existing laws on

the subject, (a (question which it is not for me, sitting in a

Court of ecjuity, to determine, and which would certainly be

much better decided by the Judges of the Courts of common law)

without even so much as looking to the point, whether it be,

or be not, legal at tliis day, to impugn the doctrine of the Trinity

(although that is a point upon which indeed I have an opinion,

only I do not Hnd myself called uiion now to declare it)

what I have now to inquire is, whether the deed creating the

trust does, or does not, u})on the face of it, (regard being had

to that which the Toleration Act at the time of its execution

permitted, or forbade, with respect to doctrine) bear a decided

manifestation that the doctrines intended by that deed to bo

inculcated in this chattel were Trinitarian? Because, if that

were originally the case, and if any number of the trustees are

now seeking to fa.'^ten on this institution the promulgation of

doctrines contrary to those which, it is thus manifest, W(>re

intended by tlie founders, I a])])rehend that they are seeking

to do that which they have no power to do, and which neither

they, nor all the other members of the congregation, can call
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upon a single remaining trustee to effectuate. In this view of

the case, also, supposing even tliat, at the time of the establish-

ment of this institution, it had been legal to impugn the

[* 4:0'2] doctrine of the * Trinity, yet if the institution had been

established for Trinitarian purposes, it could not now

be converted to uses which are anti-Trinitarian. For (meaning,

however, to speak with all due reverence on such a subject) to

allow such a conversion would be to allow a trust for the benefit

of A. to be diverted to the benefit of B. And the question then

resolves itself into this, —-whether such a conversion, in the case

of a trust, can possibly be supported. If, therefore, this appears,

on the face of the deeds, to be the nature of the present case, —
as I am inclined to believe it does, — it disposes of the question;

affording a short and direct reason for not refusing the inter-

ference of the Court.

I am fully aware of the importance, with a view to conciliation,

and abating the heat with which I am sorry to see controversies

of this sort generally carried on, tliat a final determination should

speedily be made ; but, at the same time, if deeds have been

framed with so little in them that leads to a right understanding

of tlie objects they had in view, it is impossible that the Court

should decide without a previous inquiry, which, according to

the necessary course of business, must greatly postpone the

decision. And this, though it may be lamented, is not the fault

of the Court, but the fault of the parties by whom the trusts were

originally constituted.

With respect to the choice of the minister, — regard being had

to the circumstance tliat this is tlie case of a Protestant Dissent-

ing minister, — I am not sufficiently acquainted with the prin-

ciples upon which these congregations usually act, to say much

upon that subject, without more information than has yet been

communicated to me. It may be according to general

[* 403] usage, among certain classes of persons dissenting * from

the Establishment, to appoint their ministers for limited

periods, or to make them removable at pleasure ;
and, although a

Court of equity may not be disposed to struggle hard in support of

such a plan, yet, were the Court to find sucli a plan established,

I know of no principle upon which the Court would not be bound, if

called upon for the purpose, to carry it into effect. The policy of

the Established Church has been, by giving the minister an estate
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for life in his ottice, tu render him (in a certain degree) inde-

pendent of his congregation. But I do not see how this policy

can be extended so as to govern the decision of the Court in a case

of this nature, where the trust which the Court is called upon to

establish is otherwise constituted.

So again, with respect to those in whom resides the right of

election, I apprehend that here also tlie Court must not be

governed altogetlier by what it tinds on inquiry to have been the

established usage. On this subject various statements have been

made in the present case, but the deeds are silent. At the same

time, however, tliat I am fully aware of the difficulties the Court

has to encounter in executing a trust of this kind, I also know
that it is the duty of the Court to struggle with them ; and I

shall endeavour to execute the trust as well as I can. But, while

so many points are unascertained, it is impossible to come to

any right decision, — it is impossible for the Court to execute any

trust until it knows who are the persons in whom it is vested,

and what are its objects.

Of one thing at least I am certain, — that there must be no

proceeding to trial of the ejectment ; which cannot, under these

circumstances, be attended with any other than a most fruitless

and unnecessary expense to the parties ; and because, if

I can find out the true state of * the case, with reference [* 404]

to the subject-matter of these inquiries, I shall thereby

be enabled to make such an order as will embrace all points in

dispute between them.

On finally disposing of the motion :
—

•

17 July, 1S17. — The Lord Chaxcp:lloi;. [Flaving adverted

to tlie state of the law at the time of the instruments in question,

in order to see what might be collected by way of fair inference,

as to the meaning of the original founders, he read the deed of

1701 ; and, upon the purpose f(jr which the meeting-house was

declared to be erected, — viz., " for the worship and service of

(lod, " — he remarked tliat the terms were very general. He
proceeded] :

—

There is quite sufficient of allegation in the information [400]

to siiow that it was a body of Brotestant Dissenters who
established this meeting-house, in order to have preached in it

the religious doctrines to which they were attached; and, more

especially, if it cannot be said for the express purpose of inculcat-
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iiig the doctrines of the Trinity, yet that they were Dissenters

entertaining such a cLass of o[iinions, as that the doctrine of

T Unitarianism would be directly at variance with their purpose in

founding this meeting-house. I observe upon this particularly;

because I take it that, if land or money were given (in such a

w^ay as would be legal notwithstanding the statutes concerning

dispositions to clwritable uses) for the purpose of building a

church or a house, or otherwise for the maintaining and propa-

gating the worship of God, and if there were nothing more precise

in the case, this Court would execute such a trust, by making it

a provision for maintaining and propagating the established

religion of the country. It is also clearly settled that, if a fund,

real or personal, be given in such a way that the purpose

be clearly expressed to be that of maintaining a society of

Protestant Dissenters, — promoting no doctrines contrary

[* 410] to * law, although such as may be at variance with the

doctrines of the established religion, — it is then the

duty of this Court to carry such a trust as that into execution,

and to administer it according to the intent of tlie founders. In

this case, it is impossible to doubt that the trust was originally

created for the purpose of maintaining a Protestant Dissenting

institution; and it would l)e doing violence to the intention of

the parties to these deeds to say, that, the worship and service of

God being the object expressed by them, the trust must be

administered in such a way as to maintnin the religion of the

Established Church. Nevertheless, I take it from the experience

of many years in this Court, that, if any body of persons mean to

create a trust of land, or money, in such a manner as to render

the gift effectual, and to call upon this Court to administer it

according to the intent of the foundation, whether that trust has

religion fcjr its object or not, it is incumbent on them, in the

instrument by which they endeavour to create that trust, to let

the Court know enough of the nature of the trust to enable the

Court to execute it; and therefore, where a body of Protestant

Dissenters have established a trust without any precise definition

of the object or mode of worship, I know no means the Court has

of ascertaining it, except by looking to what has passed, and

tliereby collecting what may, by fair inference, be presumed to

have been the intention of the founders. From this deed, I can

collect that the founders were Protestant Dissenters, and thence
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presume that their object was the maintenance of Protestant

Dissentin^i; woiship ; but I have nothing to inform me what species

of doctrine this institution was intended to maintain, except as I

may be able to inter from some of the chiuses of the deed, and

particuhirly from that clause which alludes to the possibility

of the future prohibition by law of the worship thereby

intended to be established, and also from that * which re- [* 411]

lates to the binding effect of orders to be made by a major-

ity of the trustees, upon matters relating to the meeting-house

only ; from which it should appear, both that the founders meant

to establish an institution which was not then contrary to law%

and that they did not mean to invest in the trustees, or the major

part of them, any right to vary the system or plan of doctrinal

teaching which was to be maintained in this meeting-house

according to their own discretion. . . .

[His Lordship, having read the deed of 1720, which is [412]

stated above, p. 690, proceeded : —
]

Upon the provisions of this deed there arises a question (upon

which usage will have great effect). Whether, according to the

original constitution of this society, the minister, preacher, or

pastor could l)e appointed for three years only, or,

whether, accoiding to the general * principles ol: this [* 413]

body of Dissenters, the congregation and minister might

agree, that the one will give, and the other accept, a nomination

for three years only. . It appears highly proljable, that the person

who gave this part of the fund contemplated a provision for the

minister for his life, since he has expressly given it to him for

life, even when he could no longer ofticiate as minister; but, on

the other hand, it may turn out to be established by usage, that

he was only a temporary minister, elected with the concurrence

of the congregation, and liable to be removed in the same manner

as he was called upon to officiate.

Upon the clause respecting the desertion or removal of any of

the trustees, which occurs in this deed also, and contemplates

the event that the trustees " should change, or become of any

other religion or yiersuasion whatsoever, contrary to, and different

from, the said cnngregation," I must observe that, if the ((uestion

comes l)efore this Court, in the execution of a trust, whether a

trustee has been properly renu)ved, and that point depends ujion

the (juestion, whether the trustee hrs changed liis religion, anil
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become of another (as in this instance), different from the

religion of the rest of the society, it must then be ex necessitate

for the Court to inquire, what was the religion and worship of

the society from which he is said to have seceded, — not for the

purpose of animadverting upon it, but in order to ascertain

whether or not the charge is substantiated. It must then (I say)

be necessary that this Court should inquire what religion the

congregation is of, and also what is the religion of the man who

is, or is sought to be, removed from tlie trusteeship because

he is of a different religious persuasion from that of the

congregation. . . .

[417] Where a clergyman is presented to a living in the

Church of England, we know the duties committed to

him, and the grounds upon which he is Viound to execute those

duties ; but, as the justice of this country has, for the ease of

men's consciences, permitted them to secede from the Established

Church, and to form religious institutions for themselves, to a

certain extent, it has become the duty of this Court, and others

of a like nature, to enforce the execution of trusts for such insti-

tutions, and to give the ]iarties who are trustees that relief which

the legislature meant they sliould have. It is necessary, there-

fore, to look to the instruments, to know what are the

[* 41 S] trusts which the Court is called upon * to enforce the exe-

cution of ; and, if the parties themselves do not give the

information which is requisite, it is in vain to look for a prompt

decision with reference to the point in controversy; because, till

inquiry has been made as to the nature of the trusts, a judge

must remain in ignorance of the duty he has to perform. Where,

then, a charitable institution of this kind is founded, — or, say

it were for a civil purpose, that we may the more tem})erately

discuss the subject, — I apprehend then, that where a man gives

his money to such an institution for a civil purpose, one of the

duties of this Court is to take care that those who have the

management of it shall apply it to no other purpose so long as it

is capable of being applied according to the original intention.

And if, upon inquiry, it shall be found that in this case the land

was originally given, and the money originally subscribed, for

the purpose of forming an institution such as the Attorney-General

in his inforraati(ni has alleged that this institution should be,

tlien tliose who objcjct to any change in the institution from its
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original purposes are not guilty of departing from the institution,

but are only doing their duty in endeavouring to prevent such a

departure from the purposes of the institution in others ; and, if

the allegation is, that there has been such an alteration of senti-

ments on the part of tlie congregation, they certainly do throw

great ditficulties in the way of the Court's carrying the trusts

into execution in any manner whatever.

I must liere again advert to the principle which was, I think,

settled in the case to which I referred the other day as having

come before the House of Lords on an appeal from Scotland (see

notes p. 700, post), — viz. , that if any person seeking the benefit of

a trust for charitable purposes should incline to the adoption of a

different system from that which was intended hy the

original donors and founders; * and if otliers of those [*419]

who are interested think proper to adhere to the original

system, the leaning of the Court mu-^t be to support those adher-

ing to the original system, and not to sacrifice the original system

to any change of sentiment in the persons seeking alteration,

however commendable that proposed alteration may be. Upon
these grounds, I have nothing at all to do with the merits of the

original system, as it is the right of those who founded this

meeting-liouse, and who gave their money and land for its estab-

lishment, to have the trusts continued as was at first intended.

It is necessary, therefore, to make inquiries as to what was the

nature of that original system; and in tlie mean time, it is

perfectly absurd that any ejectment should be going on.

For these reasons, I shall now grant an injunction, not till the

hearing of the cause, but till the further order of this Court ; the

parties undertaking to account for the intermediate rents and

profits (except so far as is necessary to maintain the minister),

and to obey such order as the Court shall make. If the parties

will submit to give that undertaking, I don't know how to go

more promptly to a decision than by allowing the matter of

inquiry to go to the master immodiately. I wish there were any

shorter mode of deciding it; and, if by mandamus, or by any

otlier proceeding you can ])ropose, such a decision can be accom-

plished, I shall have no objection.

The order made was as follows :
—

•

* " The relators and defendants undertaking to obey [*420l
such order as this Court may hereafter tiiink fit to make.
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with respect to the possession and intermediate rents of tlie

ineoting'house, &c. , let the defendants l»e restrained by the

injunction of this Court from further proceeding at law in

the ejectment, &c. , and from all other proceedings at law to

recover possession, &c. until the further order of this Court ; and

refer it to the master to inquire, in whom the legal estate of and

in all the trust premises, &c. is vested; and who have a right to

call in the money due on the promissory note for £260. And
let the master inquire what was the nature and particular ob-

ject (with respect to worship and doctrine) for the observance,

teaching, and support of which, each and every of the said

charitable funds or estates respectively were or was created or

raised, distinguishing when and by whom the same were or was

respectively created; and let the said master inquire and state,

&c. the usage of Protestant Dissenters as to the election of their

ministers, and the duration of their office as such, and particu-

larly whether any agreement or understanding was' entered into

between the relator, John Steward, and the defendants, Joseph

Pearson, Joseph Stanley, Joseph Baker, and Thomas Williams,

or any of them, and the persons for the time being members of

the congregation attending the said meeting-house, and subscrib-

ing to its support, touching the duration of the ministry of the

said John Steward in the said meeting-house, &c.

"

ENGLISH NOTES.

Tlie appeal from Scotland referred to by the abuve judgment of Lord

Eldon was probably the case of CntlgdaUie v. Aikman, which is reported

on the final judgment in 1820 in 2 Bligli. 529; 2J R. R. 107. There ap-

pears to have been a previous judgment of the House iii 1813 by wliich

the case was remitted to the Court of Session with certain findings; and

the judgment of the Court of Session which formed the subject of the

appeal disposed of in 1820, was dated in 1815; so that there may have

been one or more arguments of that appeal heard before the judgment

was pronounced in the principal case. The case arose out of a schism

in 1796 in the congregation of a meeting-house of Seceders from the

Church of Scotland. The original secession was that wliich took place

in 1731 on the question of Church Patronage. It appeared tliat, conse-

quently on the differences which arose in 1796, several members of the

congregation, including the rei)resentatives of some of the trustees to

whom the legal riglit (»f ]»rop(M-ty had devolved, separated themselves

from the rest of the cumuiniiitv and absolved tliemselves from the
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authority of the Associate S^aiod, wliich was the constituted authority

for the govennuent of the couununity. The separation took phice

on an alleged difference of opinion, on a question as to the power

of the civil magistrates in religious concerns. Tlie separating niem-

hers brought an action to have it declared that the meeting-house be-

longed to them as adhering to the original principles of the Secession.

A counter-action fur the purpose of being quieted in their possession

was raised by the other party. The Court of Session pronounced a

Corinthian judgment, finding ''that the pursuers have failed in render-

ing intelligible to the Court, on what ground it is that they aver that

there does at this moment exist any retil difference between their [)rin-

ciples and those of the defendants." They consequently dismissed the

action, and sustained the counter-action; but found no expenses due to

either party. The Hou-e of Lords, under the advice of Lord Eldox
(L. C), affirmed this judgment. Lord Eldox observed that he had not

been able, any more than the Court of Session, who were more likely to

understand the matter, to understand what were the principles on which

it was alleged that the defendants Isad deviated, and whether they had

in fact deviated from the standard of the original Seceders; and tlie

consequence was that those who have not attended the meeting, but who

are yet insisting that they have interests in the propert}^ in wdiich the

meeting is held, are to be considered as persons voluntarily separating

themselves from the congregation without cause.

The judgment of Lord Eldox in the principal case was referred to in

the judgments of Mr. Baron Aldeusox, and of Lord Lyxdiiuijst in

Shore V. Wilson, (1842), 9 CI. & Fin. 355, 382, 390, where tlie puri.ose

of a charity called " Lady Hewley's Charity " was elaborately' discussed-

The principal question was the intention of the words in the will of the

foundress declaring the objects of the charity as "poor and godly

preachers of Christ's holy gospel;" and the question was much con-

sidered whether the evidence which had been given of the religious

views of Lady Hewley and of the tenets and customary language of the

sect to which she belonged was admissible for the interpretation of these

words. The final result was that the evidence was held admissible

under the qualification expressed by Lord Cottexham (9 CI. & Fin.

oSO), as follow\s : "The part of the evidence which goes to show the

existence of a religious party by which the phraseology found in the

deeds was used, and the manner in which it was used, and that Lady

Hewley was a member of that party, is admissible; that being in effect

no more than receiving evidence of the circumstances by which the

author of the instrument was surrounded at the time."
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AMERICAN NOTES.

The seceding members of a cluirch forfeit all right to church property.

McKinney v. Gru/f/s, 5 Bush (Kentucky), 401 ; 00 Am. Dec. ^^00.

A Court of Chancery will enforce the trust for the uses for which it was

founded. Nelson v. Benson, 69 Illinois, 31.

Title to cliurch property is in that part, although a minority, which ad-

heres to the ecclesiastical laws, usages, and principles of the denomination

under which the church was constituted. Schnnrr's Appeal, 07 Pennsylvania

State, 138 ; 5 Am. Hep. 4-15, citing the principal case ; Eoshi's Appeal, 69 Penn-

sylvania State, 462 ; 8 Am. Rep. S?-"), citing the principal case. So Harmon v.

Drelier, 1 Spears' Equity (South Carolina), 87 ; Baker v. Fales, 16 Massachu-

setts, 487 ; Miller v. Englls/i, 1 Zabriskie (New Jersey), 317; Hale v. Everell,

53 New Hampshire, 9 ; 16 Am. Hep. 82 ; where a majority of a Unitarian so-

ciety formed a new society and employed a pastor, who avowed that he was

neither a Unitarian nor a Christian, and the ndnority had an injunction

against such preaching in the meeting-house. (Sargent, .T., gave an opinion

of 108 pages of the American Reports, and Doe, J., dissented at the length of

1-50 pages of the original report.) See to the same effect. Gaff v. Greer, 88

Indiana, 122 ; 45 Am. Rep. 449 ; Baker v. Ducker, 79 California, 365 ; Hack-

ney v. Vawtej; 39 Kansas, 615; Smilh v. Pcdir/o, — Iiuliana, — ; 19 Lawyers'

Reports Annotated, 433; Ml. Zion Baptist Church v. WhUmore, 83 Iowa, 138;

13 Lawyers' Reports Annotated, 198 ; Finley v. Brent, 87 Virginia, 103; 11

Lawyers' Reports Annotated, 214; Lutheran Ecan. C/on-ch v. Gristgan, 34

Wisconsin, 337 ; Lamh v. Cain, 129 Indiana, 488 ; 14 Lawyers' Reports Anno-

tated, 518; Bear v. Hearsley, 98 Michigan, 279; 24 Lawyers' Rej^orts Anno-

tated, 615.

. But in Petty v. Tooker, 21 New York, 267, it was held (distinguishing the

principal case) that the trustees and a majority of the society could cliange

from Congregationalist to Presbyterian (no difference in doctrine but only

in forms), and retain possession of the church property against those who ad-

hered to the faith of the founders of the church and society. See Gram v.

Prussia, ^"c. German Soc, 36 New York, 161 ; Robertson v. Bullions, 11 New
York, 243. In Petty v. Took, supra, the Court said of the principal case :

''Worship liy Unitarians and the preaching of Unitarian doctrines at the

time the trust was created were prohibited by law ; were indeed a crime

under the common law and under the statute of 9 and 10 Will. III. ch. 32

;

and it was not to be presumed that any person intended to establish a trust

and a worship which was illegal and criminal. That this was the true reason

upon which the decision was based may be proved beyond doubt or cavil

from the case itself."

AVhere both parties adhere to the tenets and discipline of the organization,

tlie property should be divided between them in proportion to their numbers

at the time of the separation. Niccolls v. Rugg, 47 Illinoi.«- 47; 95 Am. Dec.

462.
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CONFLICT OF LAWS.

See also "Accident,'' No. 10, K. C. Vol. 1, p. 338 ; "Action," No. 2, R. C. Vol. 1,

p. 533; " Administration," Nos. 2 & 3, R. C;. A'ol. 2, pp. 56, 78 ; "Bill of Exchange,"
No. 13, K. C. Vol. 4, p. 287, (t sc,/.

Skctiox I. Jurisdiction.

Section 11. t>tattis and Capacity.

Section III. Contracts generally.

Section IV. Transfer of Property.

Section V. Remedies.

Section VI. Territorial Waters.

Section L — Jurisdiction.

No. 1. — HARVEY v. FARNIE.

(II. L. 1882.)

RULE.

The Court of competent jurisdiction in the country

where the husband is domiciled is the proper Court to de-

termine any question regarding the marriage siatas, and iii

particular to pronounce a judgment dissolving the marriage
;

and a judgment of divorce duly pronounced by such Court

is valid everywhere.

Harvey v. Farnie.

8 App. Cas. 43-64 (s. c. 52 L. J. P. 1). & A. 33; 48 L. T. 273; 31 W. R. 433).

CoiiJJlrl of Laics. — Marriage. — Domicil. — Jurisdiction for Purpose of [4o}

Dicorce only. — Validity of Decree of Divorce.

The English Courts will recognize as valid the decision of a competent

foreign Christian tribunal dissolving the marriage between a domiciled native

in the country wdiere such tribunal has jurisdiction, and an English woman,

when the decree of divorce is not impeached by any species of collusion, or

fraud. And this, although the marriage may have been solemnized in Eng-

land, and may have been dissolved for a cause which would not have been

sufficient to obtain a divorce in England.
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When an English woman marries a domiciled foreigner, the marriage is

constituted according to the lex loci contractus ; but she takes his domicile

and is subject to his laW.

A domiciled Scotchman married, in England, an Englisli woman. Im-

mediately after the ceremony the married couple went to Scotland and resided

there as their home. Two years after, the wife obtained in Scotland a di-

vorce a vinculo matrimonii, on the ground of her husband's adultery only.

The husband came to England, and married there another English woman,
the first wife being still alive. l\\ a suit for a declaration of the nullity of the

first marriage at the instance of the second wife :
—

Held, affirming the decision of the Court below, that the divorce in Scotland

was a sentence of a Court of competent jurisdiction, not only effectual within

that jurisdiction but entitled to i-ecognition in the Courts of this countiy

also.

Lolle)/s Case, Russ. & Ry. 237, explained ; Warrender v. Warrender, 2 CI.

& E. 488 ; Geih v. Geils, 1 Macq. 255, undistinguishabie ; Mariheey. M'AUiMer,
"6 Ir. Ch. 604, also undistinguishabie and afhrmed ; M'Carthy v. Decaix, 2

Russ. & My. 614, dissented from.

Query, Whether a hond fide change of domicile which was English at the

date of the contract would affect the question of dissolution; and whether

Pitt V. Pitt, 4 Macq. 627 would govern cases like Niboyet v. Niboyet, 4 P. D. 1,

if they arose in Scotland.

Appeal from the Court of Appeal.

Henry Brougham Farnie, the respondent, a Scotchman by birth,

and domiciled in Scotland at the time of his marriage, married

on the 13th of August, 1861, at Cardigan, Elizabeth Bebb Davies,

an English woman ; and immediately after his marriage re-

[* 44] turned with her to Scotland, as their permanent * matri-

monial home. He lived with her there until 1863, when

his wife obtained in the Scotch Courts a decree for divorce a vin-

culo matrunonii, upon the sole ground of his adultery committed

in Scotland.

After the dissolution of the marriage, the respondent came to

England; and on the 81st of May, 1865, married the appellant,

his first wife being still alive. In 1879, when the appellant was

about to prosecute a suit for divorce on the grounds of cruelty,

adultery, and desertion, she heard for the first time of the prior

marriage and of the decree of divorce ; and having ascertained

that the said Elizabeth Bebb Davies was living at the time of the

marriage in 1865, she presented a petition praying for a declaration

that her marriage with the respondent was null and void.

The respondent, in his answer, referring inter alia to liis Scotch
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(lomicil, sot out the decree of the Court of Divorce in Scotland, and

prayed tlie rejection of the appellant's petition.

Tlie appellant in her reply stated, that whatever may have been

the efiect in Scotland of the decree, the respondent did not thereby

become free during the life of Elizabeth Bebb Davies to contract

a valid and lawful marriage in England.

James, Cotton, and Lush, L JJ., affirming the decision of the

President of the Probate and Divorce Division, 5 P. D. 153; 49 L.

J. P. D. & A. 33, dismissed the petition. 6 P. D. 35 ; 50 L. J. P. D.

& A. 17.

Nov. 28, 30. Benjamin, Q. C, and Fooks contended, for the

appellant, that it is a general rule of English law that a marriage

solemnized in England between an English woman domiciled in

England and a foreigner (a Scotchman being for this purpose in

the same position with a foreigner) is an " English marriage '' in

contemplation of English law. Secondly, that no foreign Court

had any jurisdiction to dissolve such a marriage : LolUiJs Case,

Paiss. & By. 237 ; 2 CL & F. 567 ; Lord Eldon in Toveu v. Lind-

sai/, 1 Dow. App. 117, pp. 136, 141 ; 14 B. B. 19, 32, 35; MCarthy
V, Decaix, 2 Buss. & My. 614; 2 CI. & F. 568 ; Lord Lyndhurst
in Warre7uhr v. Warrender, 2 CI. & F. 488, at pp. 558, 567

;

Lord Westbury in Shnio v. Gould, L. B., 3 H. L. at pp. 86, 87
;

37 L. J. Ch. 444; or, at all events, a dissolution by an other-

wise competent foreign jurisdiction was only recognised by
* the English Courts when granted for causes for which [* 45]

it mio'hthave been obtained in England. Thirdlv, even con-

sidering the validity of the Scotch decree it could not have any

extra-territorial eti'ect and must be held invalid in England.

Lolkifs Case, 1812, Buss. & By. 237; 2 CI. & F. 567, decided

that no sentence or act of any foreign Court or state could dissolve

an " English marriage a vinculo matrimonii for grounds for whicli

it was not liable to be dissolved a vinculo matrimonii in England."

That unanimous decision of twelve Judges was not based upon

the particular facts of that case, but upon general principles pecu-

liarly applicable to tlie general law of England. It was upheld

by all the subsequent cases. In Tovc)/ v. Lindsay, 1813, 1 Dow.

117 ; 14 B. B. 19, the question whether the Scotch Courts have

jurisdiction to entertain suits for dissolving marriages contracted

and solemnized in England according to English law, was sub-

mitted, but was not decided. The interl(>cutors under appeal were

vol.. v. — 4.5
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pronounced ljef6re Lolley's Case was decided, and the Judges being

of opinion that that decision and other questions had given the

case a more serious aspect, it was remitted f(jr further consideration,

but Mr. Lindsay dying it never came to a final decision. See 2 CI.

& F. at p. 565. But tliere Lord Eltjon said, by English haw, " an

English marriage could not be anywhere dissolved except by Act

of the Legislature." 1 Dow. at p. 136 ; 14 l\. \\. .S2.

That case was followed by M'Carthij v. Dccaic, 1831, 2 Russ. &
My. 614; 2 CI. & F. 568, and from the printed papers and the

judgment, it plainly ap[)ears, that the qaestion was clearly raised

and absolutely decided in the appellant's favour. The husband,

a domiciled Dane, married in Ivigland an English woman; they

returned to Denmark as tlieir matrimonial home, and after a time

the husband olitained a valid Danish divorce there. The wife

returned to England. After tlie death of both, a question between

the personal representative of each, arose, whether the husband

after the divorce and death of the wife had renounced all claims

which accrued to him under a settlement, or in his marital char-

acter. The point was made that the husband had been deceived,

both as to the effect of the divorce and also as to the deceased

wife's property ; and then arose the point as to tlie recog-

[* 46] nition of the Danish divorce * by English law. And Lord

Brougham decided that the wife was still the wife. 2 Euss.

& My. at p. 619. He said, " Now, if it has not validly and by

the highest authorities in Westminster Hall been holden, that a

foreign divorce cannot dissolve an English marriage, then nothing

wliatever has been established. For what was Lollci/s Case .?

"

Then what w^as an " English marriage ? " Li Warremhr v.

Warrcndcr, 1835, 2 CI. & F. 488 ; 9 Bl. N. S.-89, a case similar in

facts to this, but no decision as to the English law, inasmuch as —
and all the Lords specially mention it — this House was then sit-

ting on a Court of Appeal as to the law of Scotland, Lord Lyndhi'IvST

called a marriage between a domiciled Scotclunan solemnized in

England according to English law and ritual, an " English mar-

riage," 2 CI. & F. 488, at p. 564 ; alluding to Duchess of Hamilton

V. Diihe of RamiUon, February 7, 1794 : 9 CI. & F. 327 ; see also

Lord BrouCxHAM, 2 CI. & F. p. 540.

[Lord Selborxe, L. C. :
—

- The words " English marriage," are

liable to two constructions, — the contract of marriage performed

in England is an " English marriage ; " and a marriage performed
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with a domiciled Englishman is an " English marriage," and these

words are used with this double sense by the Judges in the case

of Lolley and others.]

Wlien the words " English marriage," or " Scotch marriage " are

used in these mixed marriages, the marringes are called, with re-

snect to the dissolution, an " English marriage," and with regard

to civil rights, a "Scotch marriage."' In Munru v. Mmiro, 1840,

7 01. & E. 842, a Scotcliman cohabited with a woman in England,

and had children, and then married her in England , with regard

to a ([uestion as to the descent of real estate in .Scotland, Lord

CoTTENHAM Called it a '-'Scotch marriage," see also Birtivhistlc v.

Vardill, 1835, 2 CI. & E. 571, No. 5, p. 748, 2}ost. In Geih v. Geils,

1 Macq. at pp. 258, 259, 263, 364, Lord St. Leonards said, "She

(the wife) is equally an Englisli wife ;
the marriage is both an

English and a Scotch marriage." Then he continued: "I am not

here to advise your Lordships to dispute the law in Lolley s Case.

It shows, that which we know well exists, a conllict be-

tween the law of England and that of Scotland."' And * he [* 47]

concurred with Lord Brougha.m that Warrender v. War-
vender, 2 CI. & E. 488, would not break in on Lolleifs Case. The
only point there was whether the wife had lost her right to go to

the Court of Scotland for further relief in consequence of the relief

which slie had already obtained in the Courts of this country, and

it was then held that the Scotch Courts had jurisdiction in Scot-

land for Scotch purposes. In Dolpliin v. Bohins, 1859, 7 H. L. C.

390, at p. 414 ; 29 L. J. P. & M. 11, Lord Cuanworth stated that

Lolleifs Case had been frequently acted on. That it was now
established that the Scotch Courts had no power to dissolve an
" English marriage where the parties are not really domiciled in

Scotland ;

" and he declined to give an opinion whether the Scotch

Courts could dissolve such a marriage if there had been hona fide

domicil in Scotland.

[Lord Selborne, L. C. : — If the parties were domiciled in

England at the time of the marriage, the question then miglit

arise, if the husband changed his domicil, whether there was not

a. l)reach of the contract, and it could not be dissolved according

to the law of the new domicil.]

The only question in this House in Pitt v. rUt, 1864, 1 Ct, Sess.

Cas., 3rd Series, 106 ; reversed on app. 4 Macq. 627,^ — a marriage

1 As to reinaik.s of tliL' Loud Chaxckli.oi!, sec Lord \Vi:snui;v ;it •:. 640.
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in England,— was as to whether Colonel Pitt had obtained an

absolute domicil in Scotland ; the counsel for the respondent,

Colonel Pitt, having witlidvawn the contention tliat the Scotch

Courts could annul the marriage of a foreigner, not domiciled,

though temporarily resident within the Scotch jurisdiction. In

Maghee v. M'AUisicr, 1853, 3 Ir. Ch. 604, it was held that a

marriage solemnized in England between a domiciled Scotchman

and an Irish woman may be dissolved by decree for divorce pro-

nounced by the Scotch Courts. That case was not cited in Fiit v.

Pitt, or Dolphin v. Eohiiis; but admittedly, it was against the

appellant so far as it went. In Shaiv v. Gould, 1868, L. 11., 3 H. L.

55, at p. 81 ; 37 L. J. Ch. 433, a question arose as to the right of

children by a second marriage to succeed to property situated in

England. Two domiciled English persons were married in Eng-

land, the marriage was never consummated ; but the hus-

[*48] band committed adultery in England. * Eor the purpose

of getting a divorce they proceeded to Scotland, and there

the wife obtained a divorce ; and married in Scotland, an English-

man, who thenceforth took up his permanent abode in Scotland.

In that case Lord Wp:sTBri!Y was of o})inion, L. R., 3 H. L. at

pp. 86, 87 ; 37 L. J. Ch. 447, that where a Scotchman married an

English woman in England, that was an " English marriage," and

he blamed Lord Bkougham for calling IFarrcnclcr v. Warrender a

Scotch marriage, which he did, said Lord Westbury, for the pur-

pose of escaping from the resolution in Lollefs Case. Lord West-

BURY also said • " The foreign decree may be perfectly valid and

unimpeachal)le within the territorial jurisdiction of the Judge who
pronounced it, . . . but it may still not be such a sentence as by

the comity of nations has an extra-territorial effect and authority.

The first essential for the validity of a foreign decree is that it

should be pronounced by a Court of competent jurisdiction be-

tween parties who are hand fide subject to that jurisdiction."

L. P., 3 H. L. at p. 81.

Applying that proposition to the further point, where one of the

parties is English, the wife in this case, and taking the element

of the English marriage, it applied here, and it followed tliat

though the decree of divorce might be good and valid in Scot-

land, it had no extra-territorial effect in England. In Nihoyet v,

Niboyet, 1878, 4 P. D. 1 ; 48 L. J. P. D. & A. 1, domicil was held

not necessary to give jurisdiction. The doctrine of the English
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law is that the wife liad a right to remain tlie wife as a conse-

quence of the marriage, — thoiigii equally true, that the doniicil

of the husband is the doniicil of the wife. But her consent to go

intu a foreign jurisdiction does not alter the circumstances under

which she entered into tlie marriage contract, namely, on the foot-

ing — as it must be taken — that the English contract W'Ould be

governed by the law of England. They submitted, the House

could not decide this case in the same way as the Court below liad

done without overruling Lolleys Case. [liinfjer v. Churchill,

1S40, 2 Ct. Sess. Cas. 2nd Ser. .S07, and Sotomayer \. Be Barros,

5 P. D. 94 ; 49 L. J. P. D. & A. 1 ; No. 8, 'post, were also re-

ferred to.]

Winch and Alexander Ward for the respondent were not

heard.

* Loiii) Selborne, L. C. :
— [* 49J

My Lords, this case has been argued by the learned coun-

sel for the appellant at considerable length, and the legal principle

involved in it is not new to your Lordships. If it were not that

there has been much consideration and discussion, if not in cases

exactly resembling the present, yet in cases involving principles

bearing upon the present, I have no doubt that your Lordships

would have desired to hear a full argument on both sides ; but

looldng to the nature of this particular case and to the state of

authority upon the subject, I believe your Lordships are all of

opinion that it is not necessary to call upon the counsel for the

respondent here.

The ground upon wdiich this Scotch divorce is impeached

appears to be this, and this alone, that by the law of England a

divorce for such a cause (adultery) as was alleged here, is only

granted at the suit of the husband, except under particular cir-

cumstances, which in this case do not appear to have existed.

The husband's adultery, without any tiling nmri', would not in

England lie a ground of divorce. It is a ground of divorce in

Scotland ; and tliis divorce was upon that ground at the suit of

the wife.

The circumstances under which this divorce was ol)tained were

these. The marriage had l)eon solemnized in England; but at

the time of the marriage the husband was domiciled in Scotland.

That matrimonial doniicil was never changed. The husband and

wife lived in Scotland ; the adultery was committ"il in Scotland
;
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and when both parties were resident there the suit for divorce

was instituted in Scothuid, and a decree was reguhirly pronounced

by the Scottish Courts. The Judge of the Divorce Court and the

Court of Appeal have both held that under those circumstances

the sentence of divorce, not being impeached for any species of

collusion or fraud, was the sentence of a Court of competent juris-

diction, not only effectual within that jurisdiction, but entitled to

recognition in the Courts of this country also. On the other side

it has been contended that there is a general rule of English law

supposed to have been established in Lullcijs Case and not

[* 50] to have been since dei">arted from, * to the effect that if an

English woman is married within the English jurisdiction

to a foreigner (a Scotchman being for this purpose in the same

position with a foreigner), that is a marriage wdiich the Englisli

Courts must regard as indissoluble by any otlier than an English

jurisdiction ; or at all events only dissoluble, in the view of an

English Court, if dissolved by some other competent jurisdiction

for a cause for which it might have been dissolved in England.

Now, I must take tlie liberty of saying that if this question is

to be tested upon principle apart from authority, although it can-

not be denied that the varying jurisprudence, and perhaps legis-

lation also, of different countries may and do introduce some

undesirable cases of conflict between the laws of those different

countries on questions of matrimonial status, yet 1 should cer-

tainly say that in such circumstances as those which exist in the

present oase the principles of private international law point in

the direction of the validity of such a sentence and of its recog-

nition by the Courts of other countries. Of course I assume that

in the way of that recognition there would not be interposed

*any positive legislation bearing upon the point, or any positive

prohibition of its own law binding upon the Court in which the

question arises. Upon this point of principle how does the

matter stand ? Let it be granted (and I think it is well settled),

that the general rule, internationally recognised, as to the consti-

tution of marriage is, that when there is no personal incapacity

attaching upon either I'arty, or upon the particular party who is

to be regarded, by the law to which he is personally subject, that

is, the law of his own country, tlien marriage is held to be consti-

tuted everywhere if it is well constituted secundum lajem loci

contractus. Phit that merely determines what in all tliese cases



E, C. VOL. v.] SECT. I.— JUHISDKJTIOX. 711

No. 1. — Harvey v. Famie, 8 App. Cas. 50, 51.

is the point you start from. AVhen a marriage has been duly

solemnized according to the law of the place of solemnization,

the parties become husband and wife. But when they become

husliand and wife what is the character wliich the wife assumes ?

She becomes the wife of the foreign husband in a case where the

husband is a foreigner in the country in which the marriage is

contracted. She no longer retains any otlier domicil thaii his.

which she ac(|uires. Tlie marriage is contracted witli a

view to * that matrimonial domicil which results from her [*r)l]

placing herself by contract in the relation of wife to the

husband whom she marries, knowing him to be a foreigner, domi-

ciled and contemplating permanent and settled residence abroad.

Therefore it must be within the meaning of such a contract, if we

are to inquire into it, that she is to become subject to her hus-

band's law, subject to it in respect of the consequences of the

matrimonial relation and all other consequences depending upon

tlie law of the lius1)and's domicil. That would appear to l)e so

upon principle ; and that })rinciple followed out would certainly

apply in a case like this, where the domicil into which she has

married has never undergone a change, where there has been no

divergence of cohabitation or residence, and where the crime was

committed in the country both of the domicil and of the forum.

It would appear, therefore, that if this question is to depend on

any principle at all it must be upon the princi])le of recognising

the law of the forum and matrimonial domicil, when, as in this

case, they both concur.

Let us now see how the matter really stands upon the autliori-

ties. There are a number of different cases which may be men-

tioned, and which may be distinguished from each other; but as

far as I know there are only two or three cases, among those

mentioned at the bar, which present concurrently all the circum-

stances relied upon for the foundation of the jurisdiction in llic

present case.

It is said that those circumstances existed in tlie case of

M'Carthij v. Decai.jc, 2 Russ. & My. 614, because there the solem-

nization of the marriage was also in England, l)uttlie husl)and was

a Dane. As I collect, the parties lived together in Djumark as

long as they lived together at all, and in the Courts of Denmark,

while they both lived there, a sentence of divorce was pronounced.

That sentence was not for a cause which even undci- our i les'.'ut
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law would be recognised in England, — it was fui what abroad is

called, or at least that is our English translation of tlie foreign

legal term, incompatibility of temper. But except as to tlie

nature, of the cause of divorce that case would seem in its original

facts to have been like the present. It is said that Lord

[* 52] * Brougham, in the case of McCarthy v. Decaix, decided

that because the solemnization of the marriage with an

English woman had taken place in England, therefore the Danisli

Court could not under those circumstances dissolve the marriage.

I have all due respect for the judicial decisions of all wlio have

at any time filled tlie office of Lord Chancellor. I have great

respect for the high reputation of Lord Brougham ; but I am com-

pelled to speak without much respect of the decision in M'Carfhij

V. Decai>-, not only because it appears to me to proceed upon a

view of Lolleys Oase, Russ. & Ky. 237, which is not really tenable,

but also because it is a decision wliich, upon principles universally

recognised, would be incapable of l.ieing supported even if it were

true that the English Court ought not to have recognised that

Danish divorce ; because beyond all doubt on that supposition

both the husband and the wife lived and died domiciled in Den-

mark, and the distribution of both their personal estates would,

by a law which is beyond controversy, fall to be regulated in

England and everywhere by the law of Denmark, and not by the

law of England; and therefore, unless it had been ascertained that

the law of Denmark under those circunjstances would not dis-

tribute those estates in the same manner as if there had been a

valid divorce, the decision manifestly lost sight of the true ques-

tion in the cause. I do not, therefore, think it necessary to say

more about the case of M'Gartliy v. Derair. It lias been com-

mented upon on various occasions in a manner certainly tending

to shake its authority; but to my mind notliing more is necessary

to destroy its authority than to bear in mind the fact that even if

the English Courts ought to have declined to recognise in that

case the Danisli divorce, still the English (Jourts could not with

propriety have applied the English law to the case, because the

distribution of the movable jjroperty in question depended entirely

upon Danish law, and the English Courts were bound to treat it

as depending upon Danish law.

Therefore the case of M'Cartliji v. Decaix may be put aside.

I am not quite sure, but I think that in the case of GeAls v.
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Gcils, 1 Macq. 255; 13 Court Sess. Cas. 2nd Ser. 321, the circum-

stances were also parallel with those of the present case
;

* because there, if I am not mistaken, not only was the [* 53]

Scotch matrimonial domicil unchanged at the time of tlie

divorce, but I think the adultery was committed in Scotland, and

at the time of the action brought, the husband, against wlunn it

was brought, vv'as resident in Scotland. In that case the decision

of the Scotch Court was upheld upon an appeal from Scotland to

this House. No doubt that by itself does not prove that an

English Court ought also to have recognised the validity of the

decision ; but liaving regard to what has constantly fallen from

the Judges who in tliis House have determined questions of that

kind With reference to general principles, [ think the presumption

is that an English Court ought, unless some reason, which at

present I am unable to perceive, be shown to the contrary, to

recognise the decision of a Scotch Court in a case in which this

House has held that the Scotch Court had proper jurisdiction to

pass such a sentence.

The third case is Maghee v. M'AUish'r, 3 Ir. (Ch.) 604, a case in

Ireland before Lord Chancellor Blackburne. There, as in the

Danish case, the cause of divorce was one which would not be

sufticient in England (desertion and non-adherence), but the parties

there also had been from the first matrimonially and actually

domiciled in Scotland. They were not both in Scotland when tlie

action was brought, and that makes it stronger. I rather think

that the cause of action arose out of the fact that the wife, against

whom the action was brought, had withdrawn herself and she was

living elsewhere. Nevertheless the jurisdiction was upheld on the

same principles on which this House uplield the Scotch juris-

diction in Warrendcr v. Warrendcr, 2 CI. & F. 488 ; 9 Bl. N. S. 8!),

where the matrimonial domicil had all along been Scotch, but the

crime was alleged to have been committed out of Scotland, and

the wife was resident out of Scotland. Still this House held, in

a Scotch appeal undoubtedly, that the Scotch Court had pro])er

jurisdiction; and the Lord Chancellor of Ireland, under circum-

stances similar in principle, held that an Irish Court ouglit upon

principle, according to the comity of nations, to recognise the com-

petency of the Scotch jurisdiction to pronounce the divorce which

had been pronounced in Mn/jJiee v. M'AUister.

I believe that those are the onlv cases which are in llic'v
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[* 54] * material circunistauces exactly like the present. Much
of illustratit'ii and of valuable and important doctrine is

undoubtedly to be found in other authorities. 1 will just glance

at some of those authorities in (jrder to see precisely what they do

and what they do not determine. I will begin with Lollej/s Case,

Russ. & Ry. 237.

Now what was Lolleijs Case ? It was a case of this class, that

persons who had married, and had always been and always con-

tinued to be matrimonially and actually domiciled in England, liad

recourse to Sct)tland for the purpose of constituting a merely

forensic domicil, and there obtained a divorce for a crime, I take

it, committed in Scotland. That was held by the English Courts

not to be a valid sentence. I do not myself think that there was

any very great hardship upon ]\Ir. Lolley, the husband, because,

whether there was collusion on the part of his wife or not, it is

quite certain that he went through the whole proceeding in order

to get rid of his wife and marrv another woman with whom he

had already entered into a conditional engagement. But there

was a total absence of matrinwnial or actual domicil. We need

not consider whether a change of domicil wovdd or would not have

been sufficient— the domicil was throughout English, and the re-

course to Scotland was merely for the purpose of getting rid of

the marriage. That case decided, and every subsequent case is

consistent with the decision, that in those circumstances the Scotch

Court had no proper jurisdiction, or at all events, not such a juris-

diction as could be recognised for the purpose of giving any effect

to its sentence in England.

There arose a somewhat similar question in the case of Torejj v.

Lindsay, 1 Dow. 117, at p. 124, 14 R R. 19, 23, and it is remark-

able that there Lord Eldox did in the course of the argument,

according to the report which 1 hold in my hand, once or twice,

liefore he came to deliver judgment, express himself in terms not

different from those used at your Lordships' bar l)y the learned

counsel for the appellant as to the point decided in LoUeifs Case.

He is reported to have said, on page 124 of the report, that the

" twelve Judges had lately decided that as by the English law

marriajxe was indissoluble, a marriage contracted in England could

not be dissolved in any way except by an Act of the Legis-

[* 55] lature;" which is very' much the way in * which Mr
]5enjamin put it. And, again, on the top of the next page,
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" You say that the marriage ought to be dissolved ; lier answer to

that is, that being contracted witliiu the pale of the English law

it is indissoluble." 8o that Lord Eldon, during the argument,

once or twice expressed himself, with regard to Lolleifs Case, in

the terms of the appellant's argument in this case; but when he

came to deliver his judgment it is (juite plain that upon mature

consideration he saw reason to take a dih'erent view. The mate-

rial facts there were these. The original domicil of the husband

was Scotch; he had afterwards lived a good deal in England, par-

ticularly at Durham ; he had se})arated from his wife, his wife

remained in Durham, and he afterwards sued her for a divorce in

Scotland, she being out of the jurisdiction. The Scotch Courts

had treated it as a confessedly Scotch domicil. Lord Eldon in

the whole of his judgment treats domicil as the point upon which

the ([uestion ouglit properly to depend, not however ultimately

deciding anything, and certainly not deciding the very important

questiou which might have arisen if the change to an Englisli

domicil had been established, namely, how far a subsequent

change of domicil would affect the jurisdiction to dissolve the

marriage; but he considered tlie fact of domicil to be necessaiy

to bo ascertained, which according to the view of LuUey^ Case

taken by the appellant's counsel at your Lordships' Bar could not

have been necessary at all. Therefore 1 think we may infer very

clearly that in Lord Eldon's mind it could not be determined off-

hand that the Scotch Court had no jurisdiction, merely on the

ground that the marriage had taken place in England.

Then I come to observe upou two otiier classes of cases, or

rather one other class, because Dolphin v. Eohins, 7 H. L. C. 390

;

29 L. J. P. & M. 11, and Shaw v. Gould, L. E., 3 If. L. 55 ; 37 L.

J. Ch. 433, seem to me to be very nearly the same in their cir-

cumstances as Lolleu's Case, and I therefore will not dwell upou

those cases. The other class of cases is that which was last

mcnti(.)ned, namely, Nihoi/ct v. Nih)jict, 4 P. D. 1 ;
48 L. J. P. \).

& A. 1, where the forum which dissolved the marriage was not

tliat of the matrimonial domicil, but was tliat of the hand

fuli residence of both ])arties, l)oth l)eing * witliin the juris- [* 56]

diction, and the crime liaving been committed there. Now,

if that case was well decided, it is certainly not an authority in

the appellant's favour ; because it goes to tliis lengtli, tliat at all

events under tlie Enulish statute, if those circumstances are
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found concurring, even domicil is not necessary to give jurisdic-.

tion to dissolve a marriage. AYhether another country, the

country of those parties (France, I think;, woidd have recognised

that decision, we need not at present inquire, because eitlier it is

applicable on the present occasion, or it is not ; if it is applicable

it is certainly an authority against the appellant, if it is not

applicable it does not help her.

The case of Pitt v. Pitt, 4 Mactp 627, no doubt, was one which

did not present the same circumstances which your Lordships

have to consider here ; because in Pitt v. Pitt, in which this

House on an appeal from Scotland reversed an order which had

affirmed the jurisdiction of the Scotch Court, and therefore deter-

mined that the Scotch Court had no jurisdiction, the circum-

stances were these : The matrimonial domicil was English — the

solemnization of the marriage was in England — Col. Pitt, the

husband, had gone to Scotland ; it was in controversy whether he

had there acquired an actual domicil or not, but it was decided

that he had not. He therelbre retained his English domicil. The

wife was not in Scotland, and the alleged adultery was not com-

mitted in Scotland. In those circumstances the House came to

the opposite decision from that which it had arrived at in War-

render V. Warrender, 2 CI. & F. 488 ; 9 Bl. N. S. 89, the circum-

stances being very parallel, except that in the one case there was,

and in the other case there was not, a Scotcli domicil. In War-

render V. Warrender where there was under those circumstances a

Scotch domicil, the jurisdiction was upheld, though the crime had

not been committed in Scotland, and though the wife, who was

the defender, was not resident in Scotland. In Pitt v. Pitt the

jurisdiction was denied, because there was not a Scotch domicil,

the other circumstances being the same.

Now, my Lords, I do not say that the case of Pitt v. Pitt

would of necessity govern cases like Nihoijet v. Nihoyet for ex-

ample, if they were to arise in Scotland. That is not a

[* 57] question * which your Lordships have now to determine,

and it is not ilesirable that you should go beyond the case

which you have to determine ; but this I will say, without going

through the authorities or all the cases which liave been cited,

that when they are carefully examined you find that the current

of judicial o])inion which pervades them is in favour of regarding

and not disregarding international principles upon this subject,
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when you do not fiiid the positive law of tlie country of the forum

in conflict with those principles, unless M'Corthii v. Decaix,2 Russ.

& My. 614, may be considered to be an exception. The X)resent de-

cision in the Court of Appeal is in accordance with international

hiw, and with the whole stream of sound authority, including Lord

Lyndhurst, Lord Brougham himself (though no doubt, from the

view which he took of LolUifs Ctuc he not unfrequently con-

tended against it in terms which your Lordships probably would

not adopt), Lord St. Leonards, Lord AVestbury, Lord Cranworth,

Lord Chelmsford, and Lord Kingsdo\vn, all of whom concur. I

have no hesitation in saying that, from the passages which have

been read from the judgments of each and every one of those

noble and learned Lords, I should confidently infer that, if the

present case had been argued before all or any one of them, they

wnuld have concurred in the judgment wliich I now move your

Lordships to pronounce, which is that the present appeal be dis-

missed with costs.

Lord Blackburn :
—

I am entirely of the same opinion. I agree in almost every-

thing that has been said, and I should hardly consider it necessary

to add anything if it were not that I w^ish to point out that the

only question that we have to decide at present is that in this

case the divorce was good, that the Court in Scotland had under

the circumstances of this case the proper powder to divorce, and

that that divorce put an end to the marriage. Several cases were

cited and arguments used for the purpose of showing that in some

cases a divorce might not have been good where there w^as not so

much ground for it as there is here. That, I apprehend,

we have * not to consider. It is no objection to this Ijcing [* 58]

a good divorce and putting an end to the marriage in this

case to say that there might be cases in which the facts did not

go so far and in which a divorce might not be good according to

some of the decisions. That would not at all affect the present

decision, which is that in the present case there is enough to

do it.

Let us now see what the present case is. A Scotchman domi-

ciled in Scotland, and being to all intents and purposes a Scotch-

man, comes to England and there marries an Pjiglish wife. She

was an English woman up to the moment of her marriage. The

marriage took place in England according to the forms of English
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law, and from the moment of lier marriage she became a domi-

ciled Scotch Avoman just as her husband was a chuniciled Scotcli-

man. There was nothing whatever to change that domicil ; and

whilst they were both in Scotland there was a divorce by a

Scotch Court from tlie marriage, a dissolution a vutculo inatrimoyiii

on the particular ground of an offence committed in Scotland.

Now the question is, Is that divorce good in England ? Is it

according to English law that a dissolution of marriage by a

Scotch Court under those circumstances is a good dissolution of

marriage in England ? Whether it would have been good in

Scotland or not would not have been the same question. I can

easily suppose that there might be good divorces in Scotland that

would not be good in England. The question is whether this is

good in England.

Seeing that there was this complete domicil, which almost every

writer and speaker upon the subject has regarded as certainly the

most important element in considering what the status of nuirried

people is, and the status of those divorced from a marriage (this

was in its origin a Scotch dondcil from the very beginning), the

only ground upon which it has been said that a Scotch Court

could not divorce the parties was that the actual marriage, the

contract, was made in England. I do not myself see why upon

any principle that should make any difference. What was urged

was that there was authority for that proposition, and for that

purpose Lollcys Case was cited.

Now, Lord Brougham did more than once cite and act

[* 59] upon * Lolley's Case as though he had understood it as going

to the full extent of what I have just said, that the fact

that a marriage was contracted locally in England made it an

English marriage, and therefore indissoluble by any foreign Court

on the ground of adultery or anything else. Lord Brougham

appears to have thought that that was the decision in Lolley's Case,

but I think that that was not the decision. When you look at

the facts in Lolleijs Case they are clear. An English husband

married an English wife in England ; he was a domiciled English-

man, she was a domiciled English woman. They continued to be

domiciled Englishman and English woman down to the moment

when, going into Scotland for a temporary purpose, he there com-

mitted adultery, and she, therefore, caused him to be divorced in

a Scotch Court. Now in that state of facts the uoint which w;;.;
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decided by the twelve Judges, upon the point being brouglit for-

ward, was this. They said they coukl not and wouhl nut inquire

into whether there was fraud or not, because if there had been

any fraud it ought to have been left to a jury to find it and that

the fraud was not left to a jury ; but they did find u})on the very

point that was brought before them, and which they had before

them, that there was an English domicil throughout the whole

period of the case, and when they decided that an " Enghsh

marriage," which, I think, is the })lirase that was used, was in-

dissoluble by a foreign Court, I think they meant an English

marriage under these circumstances and in tins way, namely, one

where the domicil was English from the beginning to the end of

the transaction. Lord IjROUGHam certainly did not understand it

so, and more than once in his anger against LolUifs Case he was

inclined to maintain that Lollei/s Case was decided upon the

ground of the contract being English, and to drive it to absurd

results, a reductio ad ahsurdum, to show that Lolleys Case, as lie

understood it, was wrong and could not possibly be right; but

there is no case that I am aware of which says that Lulleys disc,

as I have just put it, was not right. There is no case which either

in Scotland or in this country decides fin.ally that even in Sccjt-

land a divorce under such circumstances as those of Lolley's Case

would be good. Whether upon the authorities it might

not be * decided hereafter (it has not yet been decided) [* 60j

that a divorce in Scotland in such circumstances as those

of Lolleijs Case would not be valid even by Scotch law is a point

which does not arise in the present case, and upon which I wish

to express no opinion either one way or the other.

Assuming that in LoUcifs Case the divorce would be good in

Scotland, it would not be to my mind a very uncomfortable result

that it should be good in Scotland and bad in iMigland ; l)ut it

does not, to my mind, prove at all that this case was not rightly

decided. AVe have not even to consider whether or not a divorce

under the circumstances of Lolleys Case would in Knglaiul be bad,

but whether a divorce under the circumstances of this case would

be bad because it might have been shown to have been void in

Lolleifs Case under the circumstances of that case. The validity

of the divorce in Lolleifs Casr is not tlie question whicli is now

at all before your Lordships.

Several of the other cases which were cited, such as the case of
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Nihouet V. NUwijH, A- P. I). 1 ; 48 L. J. P. I). & X. 1, would only,

I think, at the utmost go to this, that there may be grounds (I do

not inquire whetlier they would he good or bad grounds) for saying

that a divorce may be good and valid, and ought of course .to b3

valid in every country if it is valid in the country where it is pro-

nounced, under circumstances which go the length of these. There

was a difference of opinion in that case, and I wish to express no

opinion upon it one way or tl)e other ; but supposing it were valid,

going even further than this case, how can that be an authority

for saying that it is not valid when the circumstances only go as

far as they do here ?

Now, I need not repeat what has been said with regard to Lord

Brougham's expressions. I can only say that weighing them, not

as authorities binding upon me, but, mercdy as expressions of Lord

Brougham's opinion, his reasoning in the cases which have been

cited does not carry much weiglit or influence in my mind. And
the authority of the Lord Chancellor Blackburne, Maghce v.

M'Allister, 8 Ir. Ch. 1). 604, certainly seems to me to decide exactly

the contrary. It appears to me that he was quite right in

[* 61] Ids decision upon the f;icts before him, * and he gives very

good grounds for it. I think his decision is in conformity

with all that has been thrown out by various Judges at different

times. Without going further than that, and without entering

into the question and saying whether a bond fide change of a domi-

cil which was originally English would affect the question or not,

I say that it seems to me that there is no authority except Lord

Brougham's, against the proper doctrine which is now laid down

l)y the Court below in the present case, but that there is every

authority, except Lord Brough.vm's, going the other way.

I must observe one thing further. I should have said it, per-

haps, a little earlier. I think when you come to look at the ex-

pressions which, in a case decided immediately after Lollci/s Case,

namely, Tovcn v. Lindsay, 1 Dow. 117 ; 14 Pi. Pt. 19, Lord Eldon

used with reference to Lolleys Case, you find that although Lord

Brougham had given a report of that case in which he said that

it was held that a marriage was indissoluble in Scotland when

contracted in England, Lord Eldpn, before he come to deliver

judgment, saw that the decision in Lolleys Case was that it was

indissoluble when it was an English domiciled marriage ah initio

down to the time of the divorce. All that was done in that case
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was to send the cause back again to Scotland in order that the

Scotcli Courts might consider with great care before they decided

that they had the power to divorce under circumstances wliich

raised such questions as those involved in that case, namely, the

effect of the doniicil of origin having been Scotch ; and apparently

continuing such when the marriage was contracted locally in an

English colony ; and then the domicil being changed to England,

and then after a separation the husband renewing his original

domicil. It appears that the party died shortly afterwards, and

it was not decided then and I do not think it was ever finally

decided Ijy the Scotch Courts ; at all events, I do not think it

would be proper now for your Lordships to form the opinion that

that question was decided. I think that all that should be decided

here is this, that upon such facts as are here stated the Scotch

Court had power to direct a divorce which should be valid

everywhere.

* Lord Watsox concurred. [* 62]

Fooks, for the appellant, asked that the appeal might be [64]

dismissed without costs.

Lord Selborne, L. C. : — That will probably depend upon

whether security has been given or not. If it has been given, the

persons who gave the security w411 have to pay the costs, and

they must get them in the best way they can. [The register of

appeals was then sent for, and his Lordship having examined it,

said:]— My Lords, I find that tliere was a petition presented by

the appellant in this case praying that the usual security for costs

might be dispensed with, and the agent for the respondent con-

senting thereto, the order was made as prayed. I think that under

those circumstances, my Lords, our order ought to be without

costs.

Order a.ppealed from affirmed; and ajopeal dismissed

ivitlunit costs.

ENGLISH NOTES.

The principal case has been followed in Scott v. Afforiii'ii-Gcneral

(188G), 11 V. D. 128, 55 L. J. P. 57, 56 L. T. 924, and Turner v.

Thompson (1888), 13 P. D. 37, 57 L. J. P. D. & A. 40, 58 L. T. 387.

The jurisdiction of a Court to grant divorce being established, tlu'

lex fori delerniincs the sufficiency of the causes for dissolving a mar-

riage. English Courts f'dlow this rule in re:- frnising the vulidi'fy of

VOL V. —46
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foreign divorces, fis appears by the principal case; and d converso they

recognise it in pi-oii(iuncint:j judgments of divorce. Ratcliffv. Ratcliff

(1859), 1 S. & T. 407. In Wilson v. Wi/son and Howell (1872). L.

K., 2 P. & M. 435, 41 L. J. P. & M. 1, 25 L. T. mO, the jurisdiction

Avas upheld even where the liusband had acquired English doniicil after

the adultery and the wife had never been in England.

How far residence, not amounting to domicil will found a jurisdic-

tion for divorce is not very clear.

On the one hand, it seems that English Courts will refuse recogni-

tion to the divorce of an English marriage j)ronnunced by the Court of

a country where one of the parties was resident, but not domiciled.

Cona-ay v. Beasley (1831), 3 Hagg. Ec. 639; Tollemache v. Tollc-

Mac/i0(1859), 1 S. & T. 557, 30 L. J. P. & M. 113, 2 L. T. 87; D^Aphbi

v. Rohins (1859), 7 H. L. Cas. 390, 3 Macq. H. L. Cas. 563, 29 L. J. P.

& M.ll; Shaw v. Gould (1808). L. Pv., 3 H. L. 55, 37 L. J.Ch. 433,

18 L. T. 833; Shaw v. Attorney-Gcnemi (1870), L. E., 2 P. cS: M. 156,

39 L. J. P. & M. 81, 23 L. T. 322, all cited in the principal case. In

Brigg v. Bngg (1880), 5 P. D. 163, 49 L.J. P. & M. 38, the marriage

was celebrated in England, but the husband went to Kansas and ob-

tained a divorce there, on the ground of desertion. Tliis was held

ineffectual.

On the other luiud the English Court has assumed jurisdiction in

granting divorce from ;i foreign marriage, where the jietitioner was resi-

dent, although neither of the parties was domiciled in England. In

Brodie V. Brodie (1861), 2 S. & T. 259, 30 L. J. P. & M. 185, 4 L. T. 307,

the husband's residence in England was held sufficient to found jurisdic-

tion. In Derk V. Deck (18G0), 2 S. \ T. 90, 29 L. J. P. & :\r. 129, 2 L. T.

542, the facts that the marriage was English and that the wife continued

to reside in England were held sufficient to give jurisdiction for divorce

on the wife's petition. In Santo Teodarj v. Santo Teodoro (1876), 5

P. ]). 79, 49 L. J. P. D. & A. 20, 42 L. T. 331, wliere the domicil was

foreio-n, l)ut the matrimonial domicil had been English previous to

the cause of divorce arising, divorce was decreed at the instance of the

wife who had continued to reside here. And in the case of Nihoiji't v.

Nihoget (1878), 4 P. D. 1, 48 L. J. P. D. & A. 1, 39 L. T. 486, which

is referred to. and apparently questioned, by tlie judgments in the

principal case, the wife's domicil of origin was English, the marriage

was celebrated in Gibraltar, and the adultery and desertion took place

in England, The husl)and's (hnnicil was French, The Court upheld

its jurisdiction in spite of the husband's protest.

But these cases appear to be questionable on principle. In Planning

V. 3Iann!ng (1871), L. E., 2 P. & M, 223, 40 L. J. P. & ]\L 18, 24 L.

T. 196, Lord Penzance clearly indicated his opinion that residence not
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amounting to domicil slioukl not confer jui-isdiction in divorce. He
said (L. Pv., 2 P. & M. 22G, 40 L. J. P. & M. 20) :

'• Wlieu the case

has been reversed, and when the Courts of this country have had to

consider how far persons who are domiciled Englishmen shall be bound

by the decree of a foreign matrinionial Court, tlie strong tendency has

been to repudiate the ])ower of the foreign Court under such circum-

stances to dissolve an English marriage. It would be unfortunate if

an opposite course should be followed by the C-ourts of this country

when they are determining to wliat extent they will entertain the

matrinionial suits of foreigners." In Lc Sxeiir v. Le Sueur (1870),

1 P. D. 139, 4,5 L. J. P. I). & A. 73, 34 L. T. oil, where a wife de-

serted by her husband came to live in England, Sir Egbert Phillimoke

refuseil to entertain her suit for a divorce — England being the place

neither of the husband's original nor of his acrpiired domicil, nor of

his residence, nor of the marriage. In Le Jlesurier v. Le Mesurier,

29 June, 1895, the Judicial (Jommittee followed the opinion of Lord

Penzance in Munninri v. Afaini !/>[/, and athrmed the judgment of the

I-nijtreme Court of Ci'vlmi, who refused to entertain a suit for divorce in

Ceylon, the domicil being English.

AMERICAN NOTES

Mr. Bishop cites the principal case (2 Marriage, Divorce, and Separation,

§§ o2, 53), to the doctrine of the American States, that "the jurisdiction to

dissolve a marriage, wherever celebi-ated, and for whatever cause, is with the

courts of the domicil of the parties, and not elsewhere."

But here the wife may have a domicil separate from the husband's, and a

valid divorce may be granted where only one of the parties lives. Bishoj),

§ 55, note 4, disapproving Dr. I^hillimore's remarks in Nihoi/et v. Nihoi/e\ ;j

P. D. 52; and ibid. 112, et sefj. The doctrine that the hnsl>aiid"s domicil is

the wife's is subject to the condition that he cannot change hers without

inviting pr notifying her. Champon v. i'hainpon, 40 Louisiana Annual, 28.

See to this effect, Hcuieau v. Hurteau, 14 Pickering (Massachusetts), 181; 25

Am. Dec. 372 ; Colcin v. lieivl, 55 Pennsylvania State, 375, 37!) ; Elder v.

Jieel, G2 Pennsylvania, 308; 1 Am. Rep. 414; Mellen v. Mdlen, 10 Abbott's

New Cases (Xew York), 320; Jones v. Jones, 60 Texas, 451 ; Fran/ v. Frar//,

10 Xew Hampshire. 01 ; 32 Am. Dec. 305; llard'uirj v. Alden, 9 Greenleaf

(Maine), 140; 23 Am. Dec. 519; Jenness v. Jenness.2i Indiana, 345; 87 Am.
Dec. 335; Craven v. (.'raren, 27 Wisconsin, 418; Hanherri/ v. Hanherrii, 29

Alabama, 719; Mojfatt v. Moffatt, 5 California, 280; Yates v. Yales, 13 New-

Jersey P]q. 280; Kinnier v. Kinnier. 45 New York, 535; (i Am. Rep. 132;

Fishliv. Fishli, 2 J.ittell (Kentucky), 337; Sawtcll v. Sa'r/ill, 17 ("onnccticut,

284 ; Shanks v. Dupont, 3 Peters (U. S. Sui>. Ct), 2 12 ; Uluds v. Hinds, 1 b.wa,

3G; Wilson v. Cheever, 9 Wallace (U. S. Suprcnic ('(.). lOS; Sandl v. Sen-all.

122 iAIassachusetts, 150; 23 Am. Rep. 299; Ddson v. Dilson, 4 Rhode Island,

b7 ; Cookv. C'ooA;, 50 Wisconsin, 195; 43 Am. Rep. 700; Snath v. Morehead, 6
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Jones E<iuity (Nor. Carolina), 300; De Meli v. De Meil, 12(1 Xew York, 48.');

17 Am. St. Rep. G./J; Williams x. Williams, 130 Xew York, lOo ; 27 Am. St.

Kep. 517.

These States unanimonsly liokl that domicil of one of tlie parties is neces-

sary to jurisdiction, and that this lack of jurisdiction may always be shown

in one State as against a decree of divorce granted in another. The rules on

the .suViject of marital domicil in respect to divorce maybe thus summarized :

1. A divorce in the State where both reside, in compliance with the law of

substituted service, although the defendant was not personally summoned and

did not appear, is valid everywhere. Pennoyer v. Neff, 95 United States, 714.

2. A divorce granted at the domicil of either, upon personal service at that

domicil, or appearance, is valid everywhere, o. A divorce granted where

neither was domiciled is valid nowhere else. Watkins v. Watkinit, 125 Indi-

ana, 163 ; 21 Am. St. Rep. 217. 4. Lack of jurisdiction may Vje shown any-

where outside the State of the divorce. Lilowich v. Litoivicli, 19 Kansas, 451
;

27 Am. Rep. 145.

The prevailing American doctrine was strikingly laid down in Ilmd v.

Hunt, 72 Xew York, 217; 28 Am. Rep. 129, where the parties being domi-

cil<Ml in Louisiana, the defendant husband had procured a ilivorce against the

plaintiff wife, who wa.s absent from the State, upon substituted service of

process in accordance with its laws, and this was pronounced valid and con-

clusive against the maintenance of this action for divorce bi-ought by the wife

against the husband.

In Rutli V. Roth, 104 Illinois, 35; 44 Am. Rep. 81, a subject of the King of

^^'urleml)erg, domiciled in Illinois, regularly married there. The marriage

was void by the laws of ^^'urtemberg because contracted without the license

of the sovereign. Both parties returning and becoming domiciled in Wiirtem-

berg, the husband obtained a decree that the marriage was void. Held, that

this deprived the wife of dower in Illinois. Citing the principal case.

A divorce granted by a rabbi, vested with power by the law of the country

where the parties were married and are domiciled, to divorce members of his

faith, regularly granted after a mode not repugnant to our institutions nor

detrimental to society, is valid in X^ew York. Sesliinsky v. Seshiu»ky (Xew

York Superior Ct.), 5 IMiscellaneous Rep. 495.

In respect to a divorce obtained in one State against a resident of another,

the situation is thus explained in Rifjney v. Rigney, 127 Xew York, 408 ; 24 Am.

St. Rep. 462 :
" The Courts of the United States and those of most of the sev-

eral States, including New York and Xew Jersey, hold a divorce to be valid, so

far as it affects the marital status of the plaintiff, which is granted by the

Courts of a State, pursuant to its statutes, to one of its resident citizens in an

action brought by such citizen against a resident citizen of another State,

though the defendant neither appears in the action nor is served with process-

in the State wherein the divorce is granted. C/iecrer v. Wilson, 9 Wallace,

108; Pennoyer v. Nejf, 95 U. S. 714; People v. Baker, 76 U. S. 78; 32 Am.

Reji. 274 ; Doughty v. Doughty, 28 X. J. Eq. 581 ; Cooley's Constitutional Limi-

tations, 400; 2 Bishop on Marriage and Divorce, sec. 150, et seq. But the

Courts of this and some of the States hold that the marital status of such non-
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resident defendant is not clianged by a judgment so recovered, he or she re-

maining a married person. People v. Baker, 70 N. Y. 78; :i'2 Am. Rep. 274
;

(rOea V. O'Dea, 101 N. Y. 23; Jone.^ v. Jonei^, 108 X. Y. 415; 2 Am. St.

liep. 447; Cro!<s v. Cross, 108 N. Y. 028; (Jookv. Cook, 50 Wisconsin, 195;

4;J Am. Hep. 70G ; DoiKjhtj/ v. Douyhly, 28 N. J. Eq. 581 ; Flower v. Flower,

42 N. J. Eq. 152; 2 Bishop on Marriage & Divorce, sees. 153 el seq. ; 2 Black

on Judgments, sec. 920. In case a defendant is a resident of a State in which

the action is brouglit and amenable to its substantive laws and its laws of

procedure, his marital relation maybe changed hy an ex parte indgment of

divorce, if constructive service of the pi-ocess be duly made. Hunt v Hunt,

72 N. Y. 217 ; 28 Am. Rep. 129 ; Hood v. Hood, 11 Allen, 190 ; 87 Am. Dec.

70D ; 2 Black on Judgments, sec. 920; 2 Bishop on Marriage and Divorce,

.sec. 25." In a note on this case, 24 Am. .St. Rej). 408, ^Ir. Freeman observes

on the New York doctiine tliat the marriage i-elation is not res within the

State of a party invoking the jurisdiction of a Court to dissolve it, so as

to autJioiize the Court to bind the absent party, a citizen of another State :

" While such appears to be the law in New York, there is no doubt that it

is not the law in the other States, and that the Courts of any State are com-

petent to entertain a suit for divorce by any bona Jide resident thereof,

against his or her non-resident spouse, and to enter judgment binding on such

resident, whether based on constructive service of the process or not. Free-

man on Judgments, sees. 581-580; Cleely v. CUii/ton, 110 U. S. 708; Estate of

Newman, 75 Cal. 213 ; 7 Am. St. Rep. 140 ; Jones v. Jones, 07 Miss. 195; 19

Am. St. Rep. 299; Van Orsdal v. Van Orsdal, 07 Iowa, 35." See also note,

2 Am. St. Rep. 453.

No. 2. —GODARD v. GRAY.

(1870.)

No. 3.— SCHIBSBY v. WESTENHOLZ.

(1870.)

RULE.

English law treats as bindino; and the Eno;lisli Courts

will enforce, the judgment of a foreign Court having juris-

diction over the cause of action and over the person to be

bound by -the judgment.

But, on principles of general jurisprudence, English law

does not recognize a duty in any person to submit to

the jurisdiction of the Courts of a foreign state of whicli

he is not a subject, and to which ho lias not owed tempo-

rarv alle2:iance either at the time when the alleiiod ol)liu',i-
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tion was contracted or at the commencement of the action.

And siicli a person not liaving in any way submitted to or

interfered in the proceedings, he is not, according to Eng-

lish law, bound by the judgment.

Godard v. Gray.

L. K., 6 Q. B. 139-154 (s. c. 40 L. J. Q. B. 62 ; 24 L. T. 89 ; 19 W. R. 348).

[139] Foreijii Judgment, Action on— How far Forehjn Judgment examinable In

English Court.

It is no bar to an action, on a judgment in personam of a foreign Court

having jurisdiction over the parties and cause, that the foreign tribunal

has put a construction erroneous, according to English law, on an English

contract.

Declaration on a judgment of a French Court having jurisdiction in the

matter. Plea setting out the judgment, from whicli it a})peared that the suit

was for the breach by the shipowner of a charter-party made in England, in

which was a clause :
" Penalty for the non-performance of this agreement,

estimated amount of freight ;
" and that the Court had treated this clause

(contrary to the Englisli law), as fixing the amount of damages recoverable,

and had given judgment accordingly for the amount of freight. The pro-

ceedings showed that both parties had appeared and been heard before the

judgment was pronounced, but no objection was taken by the defendant to

the mode of assessing the damages :
—

Held, by Blackbuun and Mellor, JJ., that the defendant could not set

up, as an excuse for not paying money awarded by a judgment of a foreign

tribunal having jurisdiction over him and the cause, that the judgment pro-

ceeded on a mistake as to the English law, which was really a question

of fact ; and that it made no difference that the mistake appeared on the face

of the proceedings.

By Hanxex, J., that the French Court could only be informed of foreign

law by evidence ; and the defendant, having neglected to bring the English

law to the knowledge of the French Court, could not impeach the judgment

given against liim on the ground of error as to that law.

This was an action on a foreign judgment; and the question

])efore the Court was raised by demurrer to a plea the

[147] effect of v/hich is sufticiently stated in the judgment of

Elackburx and Mellor, JJ. , delivered by

Blackburn, J. In this case the plaintih's declare on a judg-

ment of a French triljunal, averred to have jurisdiction in that

behalf.

The question arises on a demurrer to the second plea, which

sets out tlic whole proceedings in the French Court. By these it
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appears that tlie plaintiffs, who are Frenchmen, sued the defend-

ants, who are P2nglishnien, on a cliarter-party made at Sunder-

land, wdiich charter-party contained the following clause,

" Penalty for non -performance of this agreement, estimated

amount of freight." The French Court below, treating this

claui^e as fixing the amount of liipiidated damages, gave judgment

against the defendants for the amount of freight on two voyages.

(3n appeal, the superior Court reduced the amount to the estimated

freight of one voyage, giving as their reason that the charter-

party itself, " fixait I'indemnitij a laquelle chacune des parties

aurait droit pour inexecution d(^ la convention par la faute de

I'autre ; que moyennant paiement de cette indemnite chacune des

parties avait le droit de rompre la convention," and the tribunal

proceeds to observe that the amount thus decreed was after all

more than sufficient to cover all the plaintiff's loss.

All parties in France seem to have taken it for granted that

the words in the charter-party were to be understood in their

natural sense; but the English law is accurately expressed in

Abbott on Shipping, part ?>, c. 1, s. 6, 5th ed.
, p. 170, and had

that passage Ijeen brought to the notice of the French tribunal,

it would have known tliat in an English charter-party, as is there

stated, " Such a clause is not the absolute limit of damages on

either side; the party may, if he thinks fit, ground his action

upon the other clauses or covenants, and may, in such action,

recover damages beyond the amount of the penalty, if in justice

they shall be found to exceed it. On the other hand, if the

party sue on such a penal clause, he cannot, in effect, recover

more than the damage actually sustained." But it was not

brought to the notice of the French tribunal that, according to

the interpretation put by the English law on s\u.'li a contract, a

penal clause of this sort w-as in fact idle and inoj)erative. If it

had l)een, they wduld, probably, have interpreted the

English * contract made in England according to the [* 14S]

English construction. No ])h)me can be imputed to

foreign lawyers for not conjecturing that the clause was merely a

hriitiim fulnieu. The fault, if any, was in the defendants, for

not properly instructing their French counsel on this point.

Still the fact remains that we can see on the face of the pro-

ceedings that the foreign tribunal has made a mistake on the

construction of an English contract, which is a (juestion of
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English law; and that, in conseqnence of that mistake, judgment

lias been given for an amount probably greater llian, or, at all

events, different from that for which it would have been given if

the tribunal had been correctly informed what construction the

English contract bore according to English law.

The question raised by the plea is, whether this is a bar to the

action brought in England to enforce that judgment, and we are

all of opinion that it is not, and that the plaintiff is entitled to

judgment.

The following are the reasons of my Brother Mellor and

myself. My Brother Hannen, though agreeing in tlie result,

qualifies his assent to these reasons to some extent which he will

state for himself.

It is not an admitted principle of the law of nations that a

state is bound to enforce within its territories the judgment of a

foreij^n tribunal. Several of the continental nations (includin<f

France) do not enforce the judgments of other countries unless

where there are reciprocal treaties to that effect. But in England

and in those States which are governed by the common law, such

judgments are enforced, not by virtue of any treaty nor by virtue

of any statute, but upon a principle very well stated by Parke,

B., in WiUiams v. Jones, 13 M. & W. 633; 14 L. J. Ex. 145:
" Where a Court of competent jurisdiction has adjudicated a

certain sum to be due from one person to another, a legal obliga-

tion arises to pay that sum, on which an action of debt to enforce

the judgment may be maintained. It is in this way that the

judgments of foreign and colonial courts are supported and

enforced. " And taking this as th^ principle, it seems to follow

tluit anything which negatives the existence of that legal obliga-

tion, or excuses the defendant from the performance

[* 149] * of it, must form a good defence to the action. It must

be open, therefore, to the defendant to show that the

Court which pronounced the judgment had not jurisdiction to

pronounce it, either because they exceeded the jurisdiction given

to them by the foreign law, or l;ecause he, the defendant, was not

subject to that jurisdiction; and so far the foreign judgment

must be examinable. Probably the defendant may show that the

judgment was obtained by the fraud of the plaintiff", for that

would show that the defendant was excused from the performance

of an obligation thus obtained ; and it may be that wliere the
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foreign Court has knowingly and perversely disregarded the rights

given to an Englisli subject by Englislj law,. that forms a valid

excuse for disregarding the obligalion tlius imposed on him; but

we prefer to imitate the caution of the jiresent Lord Chancellor,

in Cadri(juc v. liuric, No. 14, post,J^. II., 4 H. L. 445; o9 L. -J.

C. P. 364, and to leave tlnjse (piastions to be decided when

they arise, only observing that in the present case, as in that,

" the whole of the facts appeal to have Ijeen inquired into by the

French Courts, judicially, lionestly, and with the intention to

arrive at the right conclusion, and having heard the facts as

stated before them they came to a conclusion which justified them

in France in deciding as they did decide.

"

There are a great many ilicfa and opinions of very eminent

lawyers, tending to establish that the defendant in an action on

a foreign judgment is at liberty to show that the judgment was

founded on a mistake, and that the judgment is so far examin-

able. In Hoiddttch v. Domgall, 2 CI. &. F. at p. 477, Lord

Brougham goes so far as to say :
" The language of the opinions

on one side has been so strong, that we are not warranted in

calling it merely the inclination of our lawyers; it is their

decision that in this country a foreign judgment is oxAy 'prima

facie, not conclusive, evidence of a debt. " But there certainly is

no case decided on such a principle; and the opinions on the

other side of the question are at least as strong as those to which

Lord Brougham refers.

Indeed it is difficult to understand how the common course of

pleading is consistent with any notion that the judgment was

only evidence. If that were so, every count on a f(n'eign judg-

ment must be demurrable on that ground. The mode of

pleading shows * that the judgment was considered, not [* L50J

as merely prima facie evidence of that cause of action for .

which the judgment was given, l)ut as in itself giving rise, at

least pririid ficic, to a legal ol)ligation to obey that judgment and

j)ay the sum adjudged. This may seem a technical mode of deal-

ing witli the (juestion ; Imt in truth, it goes to the root (.f the

matter. For if the judgment were merely considered as evidence

(jf the original cause of action, it must ]»e open to meet it l)y any

counter evidence negativing tlie existence of that original cause

of action.

If, on the (ttlu'r hand, there is a priiiw facie obligation to obey
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the jiulgnient of a tribunal having jurisdiction over the party and

the cau.se, and to -pay the sum decreed, the (piestiou would be,

whether it was open to the unsuccessful party to try the cause

over again in a Court, not sitting as a Court of appeal from that

which gave the judgment. It is quite clear this could not be

done where the action is brought on the judgment of an English

tribunal; and, on principle, it seems the same rule should apply,

where it is brought on that of a foreign tribunal. lUit we think

it unnecessary to discuss this point, as the decisions of the Court

of Queen's Bench in Bank of Australasia v. Nias, 16 Q. B. 717;

20 L. J. C. P. 284, of the Court of Common Pleas in Bank of

Australasia v. Harding, 9 C. B. 661; 19 L. J. C. P. 345, and of

the Court of Exchequer in Dc Cusse Brissac v. Bathbone, 6 H. &
jST. 301 ; 30 L. J. Ex. 238, seem to ns to leave it no longer open

to contend, unless in a Court of error, that a foreign judgment can

be impeached on the ground that it was erroneous on the merits;

or to set up as a defence to an action on it, that the tribunal

mistook either the facts or the law.

But there still remains a question which has never, so far as

we know, been expressly decided in any Court.

It is broadly laid down, by the very learned author of Smith's

Leading Cases, in the original note to Doc v. Oliver, 2 Sni. L. C.

2nd ed. at p. 448, that " it is clear that if the judgment appear

on the face of the proceedings to be founded o;i a mistaken notion

of the English law, " it would not be conclusive. For this he cites

Xovelli v. Bossi, 2 B. & Ad. 757, which does not decide

[* 151] that point, and no other authority ; but the great * learn-

ing and general accuracy of the writer makes his unsup-

ported opinidu an authority of weight; and accordingly it has

l)een treated with respect. In Scott v. Bilkington, 2 B. & S. at

p. 42 ; 31 L. J. Q. B. at p. 89, the Court expressly declined to

give any opinion on the point not then raised before them.

But we cannot find that it has b'^en acted upon; and it is

worthy of note that the present very learned editors of Smith's

Leading Cases have very materially (qualified his position, and

state it thus, if the judgment " be founded on an incorrect view

of the English law, knowingly or perversely acted on ;
" ^ the

doctrine thus qualified does not apply to the ])resent case, and

there is, therefore, no need to inipiire how far it is accurate.

1 See notes, p. 742, ]i"St.
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But the doctrine as laid down by Mr. Smith does apply here;

an<l we must express an opinion on it, and we think it cannot be

supported, and thut the defendant can no more set up as an

excuse, relieving him from the duly of paying the amount

awarded by the judgment of a foreign trilninal having jurisdic-

tion over him and the cause, that the judgment proceeded on a

mistake as to English law, than he could set up as an excuse

that tliere had been a mistake as to the law of some third country

incidentally involved, or as to any other (juestion of fact.

It can make no difference that the mistake appears on the face

of the proceedings. That, no doubt, greatly facilitates the proof

of the mistake; but if the principle be to inijuire whether the

defendant is relieved from a prhiid facie duty to obey the judg-

ment, he must be equally relieved, whether tlie mistake appears

on the face of the proceedings or is to be proved by extraneous

evidence. Nor can there be any difference between a mistake

made by the foreign tribunal as to English law, and any other

mistake. Xo dou])t the English Court can, without arrogance,

say that wliere tliere is a difference of opinion as to English law,

the opinion of the English tribunal is probably right ; but how
would it be if the question had arisen as to the law of some of

the numerous portions of the British dominions where the law

is not that of England ? The Fren-ch tribunal, if incidentally

inquiring into the law of Mauritius, wliere French law

prevails, would Ije * more likely to be right than the [* 152]

English Court; if inquiring into the law of Scotland it

would seem that there was about an equal chance as to which

took the right view. If it was sought to enforce the foreign

judgment in Scotland, tlic chances as to Avhich Court was right

would be altered. Yet it surely cannot be said that a judgment

shown to have proceeded on a mistaken view of Scotch law could

be enforced in England and not in Scotland, and that one pro-

ceeding on a mistaken view of English law could be enforced in

Scotland Init not in England.

If, indeed, foreign judgments weie enforced by our Courts out

of politeness and courtesy to the tribunals of other countries, one

could understand its being said that though our Courts wouhl not

1)6 so rude as to inquire whether the foreign Court had niadi! a

mistake, or to allow the defendant to assert that it had, yi^t that

if the foreit/n Court itself adniilwd its blunder thcv wouM n.'t
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then act: but it is quite contrary to eveiy analogy to suppose

that an English Court of law exercises any discretion of this sort.

We enforce a legal obligation, and we admit any defence which

shows that tliere is no legal (jbligation or a legal excuse for not

fufilling it ; but in no case that we know of is it ever said that a

defence shall be admitted if it is easily proved and rejected if it

would give the Court much trouble to investigate it. Yet on

what other principle can we admit as a defence that there is a

mistake of English law apparent on the face of the proceedings,

and reject a defence that there is a mistake of Spanisli or even

Scotch law apparent in the proceedings, or that there was a mis-

take of English law not apparent on the proceedings, but which

the defendant avers that he can show did exist.

The whole law was much considered and discussed in Castrique

V. Imrie, No. 14, j^ost, where the French tribunal had made a

mistake as to the English law, and under that mistake had

decreed the sale of the defendant's ship. The decision of the

House of Lords was, that the defendant's title derived under that

sale was good, notwithstanding that mistake. Lord Colonsay

pithily saying, " It appears to me that we cannot enter into an

inquiry as to whether the French Courts proceeded correctly,

either as to their own course of ])rocedure or their own

[*153] law, nor whether under the circumstances they * took the

proper means of satisfying themselves with respect to the

view they took of the English law. Nor can we inquire whether

they were light in their views of the English law. The question

is, whether under the circumstances of the case, dealing with it

fairly, the original tribunal did proceed against the ship, and

did order the sale of the ship."

The question in Casfrique v. Imrie was as to the effect on the

property of a judgment ordering a ship, locally situate in France,

to be sold, and therefore was not the same as the question in this

case as to what effect is to be given to a judgment against the

person. But at least the decision in Castrique v. Jmrie establishes

this, that a mistake as to English law on the part of a foreign

tri])unal does not operate in all cases so as to prevent the Courts

of this country from giving effect to the judgment.

In the course of the arguments in that case the point now under

consideration was raised. In the opinion I delivered at the bar

of the ITouso, L. Ft., 4 H. L. at pp. 434-435, the cases which



E. C. VOL. v.] . SECT. I.— JURISDICTION.

No. 2. — Godard v. Gray, L. R., 6 Q. B. 153, 154.

are coinniouly referred to as autliorities for the i)j)]nion expressed

by Air. Siuith in his note to Due v. Olira- are leferred to. We
liave nothing to add t(i what is there said. And in the case

of Xovdli V. Roa^ii, it will he found on perusing the judgment of

Lord Tenterden that it does not contain one word in support

of the doctrine for which it is cited. We think that case was

rightly decided for the reasons given in Castrique v. Imric ; hut

at all events it does not bear out Mr. Smith's position.

For these reasons we have come to the conclusion that judg-

ment should be given for the plaintitls.

Hannen, J. I agree that our judgment should be for the

plaintiffs in tliis case, but as I do not entirely concur in the

reasoning by which my Brothers Blackburn and Mellor have

arrived at that conclusion, I desire shortly to explain the ground

on which my judgment is founded.

I think that the authorities oljlige us (not sitting in a Court of

error) to hold that the defendants, by appearing in the

suit in * France, submitted to the jurisdiction of the [* 154]

French tribunal, and thereby created a i^riiiiCi facie duty

on their part to obey its decision ; but I do not think that any

authority binds us, nor am I prepared to decide that a defendant,

not guilty of any laches, against whom a foreign judgment in,

personam has been given, is precluded from impeaching it on the

ground that it appears on the face of the proceedings to be based

on an incorrect view of the English law, even though there may
be no evidence that the foreign Court, knowingly or perversely,

refused to recognize that law.

I do not, however, enter at length upon the consideration of

this question, because I have arrived at the conclusion that the

defendants in tliis case were guilty of laches. It does not appear

upon the face of the proceedings, nor at all, that the French

Court was inf(n'med of wluit the English law was. It was the

duty of the defendants to bring to the knowledge of the French

Court the provision of the English law on which they now for the

first time rely, and having failed to do so, they must submit to

tiie consequences of their own negligence. The French Courts,

like our own, can only be informed of foreign law by appropriate

evidence, and tlie party who fails to produce it cannot afterwards

impeach the judgment obtained against him on account of an

error into which the foreign Court has fallen presumalily in rtm-
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sequence of his own default. Suitors in our own Courts, in

similar circumstances, must suffer a like penalty for the negli-

gence. A defendant who lias omitted to produce evidence which

was procurable at the trial of a cause cannot have a rehearing on

that account; and in an action on a judgment of one of our own
Courts, we do not permit the defenda\it to plead any facts which

might have Ijeen pleaded in the original action. These instances

offer analogies by which I think the present case is governed,

and on this ground I am of opinion that the defendants are pre-

cluded from impeaching the decision of the French tribunal, and

that our judgment should be for the plaintiffs.

Jiuhjmcat for tlic 'plaintiffs.
^

Schibsby v. Westenholz.

L. E., 6 Q. I] 155-103 (s. c. 40 L. J. Q. B. 73 ; 21 L. T. 93 ; 19 W. R. 587).

[155] Action. — Fi)rei(/ii Jiulyment. — Jiuhjinent for default of Appearance

iKjdinM a Defendant not Resident nor a Sid)Ject of the Countri/.

A judgment of a foreign Convt, obtained in default of ap[K';u'ance against

a defendant, cannot be enforced in an English Court, where the defendant,

at the time the suit commenced, was not a subject of nor resident in the

country in which tiie judgment was obtained: for there existed nothing

imposing on the defendant any duty to obey the judgment.

This was an action upon a foreign judgment to which it was

pleaded infer alia that the foreign Court had no jurisdiction.

After verdict for the plaintiffs, the case was argued before the

Court of (Queen's l>ench on a motion (pursuant to leave at the

trial) to have the verdict entered for the defendants.

[150] The [)leadings, evidence, and course of the trial are fully

stated in the judgment of the Court (Blackburn, Mellor,

Lush, and Hannex, JJ. ) delivered after consideration by

Blackburn, J. This was an action on a judgment of a French

tribuiial given against the defendants for default of appearance.

The pleas to the action were, amongst others, a plea of never

iudebted, and, thirdly, a special plea asserting that the defend-

ants were not resident or domiciled in France, or in any Avay

subject to the jurisdiction of the French Court, nor did they

appear; and that they were not suaimoned, nor had any notice or

knowledge of the pending of the proceedings, or any opportunity

' See the next t-aso, Sr/iibshij v. West< tiholz.
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of defending themselves therefrom. On these pleas issue was

joined.

On the trial before nie the evidence of a French avocat

was * given, hy which it appeared that by the law of [* 157]

France a French subject may sue a foreigner, though not

resident in France, and that fur this purpose an alien, if resident

in France, was considered by the French law as a French sub-

ject.^ The mode of citation in sucli a case, according to the

French law is, by serving the summons on the Procureur Inipdrial.

If tlie foreign defendant tlius cited does not within one month

appear, jndgment may be given against him, but he may still, at

any time within two montiis after judgment, appear and be heard

on the merits. After that lapse of time the judgment is final

and conclusive. The practice of the imperial government is, in

such a case, to forward the summons thus served to the consulate

of the country where the defendant is resident, with directions

to intimate the summons, if }iractieable, to the defendant; but

this, as was explained l)y the avocat, is not required by the

French law, but is simply done by the imperial government

voluntarily from a regard to fair dealing.

It appeared by other evidence that the plaintiff' in this case

was a Dane resident in France. The defendants w"ere also

Danes, resident in London ami carrying on business theie. A
written contract liad been made between the plaintiff and defend-

ants, which was.in English, and dated in London, but no distinct

evidence was given as to where it was siyned. We think, how-

ever, that, if tlmt was material, the fair intendment fronr the

evidence was that it was nuide in London. By this contract the

defendants were to ship in Sweden a cargo of Swedisli oats free

on board a French or Swedish vessel for Caen, in France, at a

certain rate for all oats delivered at 'Caen. Payment was to be

made on receipt of the shipping documents, hut suliject to correc-

tion for excess or deficiency according to what might tTirn out to

be the delivery at Caen. From the correspondence it appeared

^ See Article 14 of tlie Code Civil: lui conlractcoscn pays ctranger ciivoi-s df

" L'e'tranger iiieme iioii residaiit on l'"raiire frau/ais
"

pourra ctrc cite devant les trilmuiuix frail- Codes Annote's do Sirey : Code Ci\il.

(,ais, p:nir rexeeution des obligations ])ar Art 14, Note 42: " Uii etraiiger ijni a lu.e

hii eontraetecs on France avee iiii fraii- niaison de commerce etal)Iie et ])ateiite en

cais ; il pourra etre traduit (levant les tri- France, pout, aussi bieii <pi"un fram/ais,

bunaiix de France pour les obligations par assignor un autre etraiiger devaiit un tri-

liuiial fran^'ais."
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that the plaiiitift' asserted, and the defendants denied,

[* 158] that the deliveiy at * Caen was short of the quantity for

which the phiintift' had [laid, and that the plaintiff made

some other complaints as to the condition of the cargo which were

denied by the defendants. The plaintiff very plainly told the

defendants that if tliey would not settle the claim he would sue

them in the French Courts. He did issue process in the manner

described, and the French consulate in London served on the

defendants a copy of the citation.

The following admissions were then made, namely : that the

judgment was regular according to French law; that it was given

in favour of the plaintifl', a foreigner domiciled in France, against

the defendants, domiciled in England, and in no sense French

subjects, and having no property in France.

I then ruled that I could not enter into the question whether

the French judgment was according to the merits, no fraud

being alleged or shown.

I expressed an opinion (which I have since changed) that,

subject to the thii'd plea, the plaintiff was entitled to the verdict,

but reserved the point.

The jury found that the defendants had notice and knowledge

of the summons and the pendency of the proceedings in time to

have appeared and defended the action in the French Court. I

then directed the verdict for the plaintiff, but reserved leave to

enter the verdict for the defendants on these facts and this

finding.

No Cjuestion was raised at the trial as to the sufficiency of the

pleas to raise the defence. If there had been, I should have

made any amendment necessary, Init, in fact we are of opinion

that none was required.

A rule was accordingly obtained by Sir George Honyman,

asainst which cause was shown in the last term and in the sit-

tings after it before mv Brothers Mellor, Lush, Hannex, and

myself. Durin_g the interval between the obtaining of the rule

and the showing cause the case of Godard v. Gray, ante, p. 726,

(L. E.,- 6 Q. B. 139), on which we have just given judgment, was

arsued before mv Brothers Melloe, Haxnex, and mvself, and we

had consequently occasion to consider the whole subject of the

law of England as to enforcing foreign judgments.

[* 159] * My Brother Lush, who was not a party to the dis-
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cussioiis in Godard v. Gray, ante, p. 726, (L. ]{. , 6 Q. B.

139), has, since the argument in the present case, perused the

judgment prepared by the majority in Godard v. Gray, and

approves of it; and, after hearing the argument in the present

case, we are all of opinion that the rule should he made
absolute.

It is unnecesaiy to repeat again what we have already said in

Godard v. Gray.

We think that, for the reasons there given, the true principle

on whicli the judgments of foreign tribunals are enforced m
England is that stated by Parke, B. , in Russdl v. Smyth, 9 M. &
W. 819; 11 L. J. Ex. 308, and again repeated by him in

Wdliams V. Jones, 13 M. & W. 633; 14 L. J. Ex. 145, that the

judgment of a Court of competent jurisdiction over the defendant

imposes a duty or obligation on the defendant to pay the sum for

which judgment is given, whicli the Courts in this country are

bound to enforce; and consequently that anything which nega-

tives that duty, or forms a legal excuse for not performing it, is a

defence to the action.

We were much pressed on the argument with the fact that the

British legislature has, by the Common Law Procedure Act,

1852 (15 & 16 Vict. c. 76), ss. 18 and 19, conferred on our Courts

a power of summoning foreigners, under certain circumstances,

to appear, and in case they do not, giving judgment against them
l)y default. It was this consideration principally wliich induced

me at the trial to entertain the opinion which I then expressed

and have since changed. And we think that if the principle on

which foreign judgments were enforced was that which is loosely

called "comity," we could hardly decline to enforce a foreign

judgment given in France against a resident in Great Britain

under circumstances hardly, if at all, distinguishable from those

under which we, mutatis i/iutandis, miglit give judgment against

a resident in France; but it is quite different if the principle be

that which we have just laid down.

Should a foreigner be sued under the })rovisions of the statute

referred to, and then conre to the Courts of this country and desire

to be discharged, the only question which our Courts

could * entertain would be whether the acts of the British [* 160]

legislature, rightly construed, gave us jurisdiction over

tliis foreigner, for we must obey Ihem. But if, judgment lieing

\ OL. V. — 47
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given against liim in our Courts, an action were brougiit upon it

in the Courts of the United States (where the law as to the

enforcing foreign judgments is the same as our own), a further

question would be open, viz., not only whether the British legis-

lature had given the English Courts jurisdiction over the defend-

ant, but wdiether he was under any obligation which the

American Courts could recognize to submit to the jurisdiction

thus created. This is precisely the question which we have now
to determine with regard to a jurisdiction assumed by the French

jurisprudence over foreigners.

Again, it was argued before us that foreign judgments obtained

by default, where the citation w'as (as in the present case) by an

artificial mode prescribed by the laws of the country in which

the judgment was given, were not enforceable in this country

because such a mode of citation was contrary to natural justice,

and if this were so, doubtless the finding of the jury in the

present case would remove that objection. But though it appears

by the report of BuchKiwn v. Riicker, 1 Camp. 63, that Lord

Ellenborough in the hurry of nisi prius at first used expressions

to this effect, yet when the case came before him in hanco in

Btc'hauan v. FincJ:e)', East, 192; 9 B. B. 531, he entirely

abandoned what (with all deference to so great an authority) we

cannot regard as more than declamation, and rested his judgment

on the ground that laws passed by our country were not obligatory

on foreigners not subject to their jurisdiction. "Can," he said,

" the Island of Tobago pass a law to bind the rights of the whole

world ?

"

The question we have now to answer is. Can the empire of

France pass a law to bind the whole world ? We admit, with

perfect candour, that in the supposed case of a judgment, obtained

in this coiintry against a foreigner under the provisions of the

Common Law Brocedure Act, being sued on in a Court of the

United States, the question for the Court of the United States

would be. Can the Island of Great Britain pass a law to bind the

whole world ? We think in each case the answer should be. No,

but every country can pass laws to bind a great many
[* 161] persons, and therefore * the further question lias to be

determined, whether the defendant in the particular suit

was such a person as to be bound by the judgment which it is

sought to enforce.
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Now on this we think some things are quite clear on principle.

If the defendants had been at the time of the judgment subjects

of the country whose judgment is sought to he enforced against

them, we think that its laws would have bound them. Again, if

the defendants had Ijeen at the time when the suit was commenced

resident in the country, so as to have the benefit of its laws pro-

tecting them, or, as it is sometimes expressed, owing temporary

allegiance to that country, we think that its. laws would have

bound them.

If at the time when the obligation was contracted the defendants

v/ere within the foreign country, but left it before the suit was

instituted, we should be inclined to think the laws of that coun-

try bound them ; though before finally deciding this we should

like to hear the question argued. But every one of those suppo-

sitions is negatived in the present case.

Again, we think it clear, upon principle, that if a person selected

as plaintiff the tribunal of a foieign country as the one in which

he would sue, he could not afterwards say that the judgment of

that tribunal was not binding upon him.

In the case of General Steam Navigation Company v. Guillou,

11 M. & W. 877, 894 ; 1.3 L. J. Ex. 168, on a demurrer to a plea,

Paeke, 1)., in delivering the considered judgment of the Court of

Exchequer, then consisting of Lord Abinger, C. B., P.vhke, Aldek-

SON, and Gurney, BB., thus expresses himself :
" The substance

of the plea is that the cause of action has been already adjudicated

upon, in a competent Court, against the plaintiffs, and that tiie

decision is binding upon them, and that they ought not to 1)6 per-

mitted again to litigate the same question. Such a plea ought

to have had a proper commencement and conclusion. It becomes,

therefore, unnecessary to give any opinion whether the pleas are

bad in substance ; but it is not to be understood that we feel much
doubt on that question. They do not state that the plaintiffs were

French subjects, or resident, or even present in France when tlie

suit began, so as to be bound by reason of allegiance or

temporary presence by the decision of a * French Court, [* 162]

and they did not select tlie tribunal and sue as plaintiffs,

in any of which cases the determination miglit have possibly l)ound

them. They were mere strangers, who put forward the negligence

of the defendant as an answ^'r, in an adverse suit in a foreign

country, whose laws they were under no obligation U) obey."
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It will be seen from this tliat those very learned Judges, besides

expressing an opinion conformable to ours, also expressed one to

the effect tliat the plaintiffs in that suit did not put themselves

under an obligation to obey the foreign judgment, merely by ap-

pealing to defend themselves against it. On the other hand, in

Simpson v. Fogo, 1 J. & H. IS ; 29 L. J. Ch. 657 ; 1 H. & M. 105
;

32 L. J. Ch. 249, where the mortgagees of an English ship had

come into the Courts of Louisiana, to endeavour to prevent the

sale of their ship seized under an execution against the mortgagors,

and the Courts of Louisiana decided against them, the A'ice-Chan-

CELLOR and the verv learned counsel who artrued in the case seem

all to have taken it for granted that the decision of the Court in

Louisiana would have bound the mortgagees, had it not been in

contemptuous disregard of English law. The case (»f General

Steam Navigation Compavy y. Guilluu, 11 M.&AY. 877; 13 L. J."

Ex. 168, was not referred to, and tlierefore cannot be considered

as dissented from ; but it seems clear that they did not agree in

the latter part of the opinion there expressed.

We think it better to leave this question open, and to express

no opinion as to the effect of the appearance of a defendant, where

it is so far not voluntary that he only comes in to try to save some

property in the hands of the foreign tribunal. But we must ob-

serve that the decision in De Cosse Brissac v. Jl'ithhoue, 6 H. & N.

301 ; 80 L. J. Ex. 238, is an authority that where the defendant

voluntarily appears and takes the chance of a judgment in his

fnvnur he is bound.

In Douglas v. Forred, 4 FJing. 703, the Court, deciding in favour

of the party suing on a Scotch judgment, say: "We confine our

judgment to a case where the party owed allegiance to the country

in which the judgment was so given against him, from being born

in it, and by the laws of which country his property was,

[* 163] at the time those * judgments were given, protected. The

debts were contracted in the country in which the judg-

ments were given, whilst the debtor resided in it." Those circum-

stances are all negatived here. We should, however, point out

that, whilst we think that there may be other grounds for holding

a person bound by the judgment of the tribunal of a foreign coun-

try than those enumerated in Douglas v. Forrest, we doubt very

much whether the possession of property, locally situated in thnt

country and protected by its laws, does afford sucli a groui;].
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It would rather seem that, whilst every tribunal may very properly

execute process against the property within its jurisdiction, tlie

existence of such property, which may be very small, affords no

sutficieut ground for injposing on the foreign owner of that pro-

perty a duty or obligation to fulfil the judgment. But it is un-

necessary to decide this, as the defendants had in this case no

property in France. As to this, see London and North Westeni

Railway Conrpanij v. Liiuhaij, 3 Macq. 99.

We think, and this is all that we need decide, that there existed

nothing in the present case imposing on the defendants any duty

to obey tlie judgment of a French tribunal.

We think, therefore, that the rule must be made absolute.

Rule ahsoliUe}

ENGLISH NOT i:S.

That a foreig-n judgment in j^^i'sonam is res judicata, — in otlier

words, is conclusive eviilence of the facts adjudicated upon, — was

decided as early as 1678, bj^ Lord Nottingham, in Cottinghams case.

2 Swaust. 32(5. In tlie same year and by the same authority, one partner

was allowed to charge another with money paid for a partnership debt

under a foreign judgment. Go^d x. Canham (1678-9). '2 Swaust. o25.

Both these cases are cited from the MSS. of Lord Xottixgham in

note (a) to Kenedij v. Earl ofCassilUs (1818), 2 Swanst. 323, 325, 32(5.

In later cases the doctrine was questioned. But in Hendi-rsoii v. Ifcn-

derson (1843), 3 Hare, 100, the law was finally settled as in the

])rincipal case of Godard v. Gr<n/. The facts of that case were these.

William Henderson, a merchant i>f Bristol and ISTewfoundland, touk

his two sons A. & B. into partnership, and in 1817 resigned, all his

interest in the trade, worth about £15,000, to them. The two carried

on the concern and employed the interest as part of the firm's assets

until B. died intestate in 1830. B.'s widow took out letters of admin-

istration of her husband's estate in Xewfoundland ; she and A. carrying

on the partnership business for the purposes of winding up. Before

that was done the buildings, books, ledgers, &c.. were destrovod bv

fire; and disputes arose between A. and B.'s widow'. She in 18.)2

sued A. in Newfoundland for an account and bu- administration of the

estates of William Henderson and B>. A. failed to tile accounts or to

appear before the Court. The Colonial Court, in 1840, ordered A. to

]iay certain sums of money to B.'s widow as due to her from the estate

•)i William Henderson and complained that no accounts had been filed.

Ib's wid:iw now sui'd A. n|Hin tbr decree.. A. then filed a l>ill in the

- See t'le i)rec-eiliiig eiisc, (ladard v. ili-aij, p. 7:iG, und'.
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Eiigli.sh Ciiurt of C]);incery against ]>.'s widow and otliers, alleging

that there wei-e various errors and irregularities in the proceedings of

the Colouial Court, and praying to have the accounts taken by the

Court of Chancery and that B.'s widow should be restrained from

further proceedings in the decree of the Colonial Court. Wigkam, V. C,
decided that as the wdiole of the matters were in question between the

parties, and might probably have been the subject of adjudication in

Newfoundland, he would not go behind the decree. He added: • 1 do

not sa}'' that my conclusion would have been the same if the proceedings

which were impeached had taken place in a foreign Court from which

there was no appeal to any superior jurisdiction, which a Court of

Equity in this country would regard as certain to administer justice in

this case. I express no opinion on that point. " The point raised in

this quotation was settled in favour of the binding force of a judgment

of any competent foreign Court, in De Cosse Bvlssac v. Itatlihone (1S61),

6 H. & K 301, 30 L. J. Ex. 238; VanqueVm v. Bouard (1863), lo

C. 15. (K S.) 341, 33 L. J. C. P. 78, 9 L. T. 582, and the principal case

of Godard v. Gray.

It appears from the principal case of Godard v. Gray, that if a

question of English law is fairly adjudicated on by the foreign tribunal

as a question of fact, the judgment is not to be impugned merely because

the foreign tribunal has mistaken the law; and the statement in the

original edition of Smith's Leading Cases deduced from the case of

Nocelli V. Rossi (as mentioned at p. 730, supra), cannot now be taken

as law. At the same time it is not to be assumed that everything

decided by the foreign Court contrary to English law is to be treated

as res judicata here. The case of Novelli v. Rossi, as explained by

Blackburn, J., in Castrique v. Imrie (Xo. 14, post), is there put

on the ground that the French Court had no jurisdiction to decide

as they did, that the plaintiff had no right of action in England. In

Simpson v. Fogo (1863), 1 H. & X. 195, 32 L. J. Ch. 249, 8 L. T.

61, a case which is also explained in the same judgment of Black-

burn, J., a British ship was mortgaged in English form to a Liver-

pool bank, whilst she was at sea. She was attached by unsecured

creditors of the mortgagor at Kew Orleans and sold under an order of

the Court there, the mortgagee intervening and ineffectual!}^ claiming

possession. When the ship came to England, the mm-tgagee sued the

purchaser. T^he foreign judgment was held not to bar his claim, on

the ground that it apjjeared on the face of that judgment that the title

of the English mortgagee was ignored on grounds relating to the law

of the local tribunal, and in disregard of the comity of nations by

which such a title ought t^i have been recognised.

In Meyer v. Ualli '(187(i). 1 C. P. D. 358, 45 L. J. C. P. 741, 35 L. T.
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838, it was held that wIkto both parties admit that the foreign Court

was mistaken as to its own law, the judgment is not binding on the

Court here.

In order that action may be brought on a foreign judgment, the

judgment must satisfy the following conditions: —
(1) It must be a final judgment, conclusively settling (unless by

appeal to a higher Court) the question between tlie parties according

to the rules of the foreign Court. Fdtric/c v. Shedden (ISoo), 2 Eh
& Bl. 14, 22 L. J. Q. B. 283; Paul v. Rn>/ (1852), 15 Bear. 433, 21

L. J. Cli. 361; 1)1 re llvaderson, Nonrlon v. Freeman (H. L. 1889),

15 App. Cas. 1, 59 L. J. Ch. 337, 62 L. T. 189.

(2) The sum awarded must be certain in amount. If any costs of

defendant are to be deducted from the amount of the foreign judgment,

taxation tliereof in the foreign Court is a condition jjrecedent to the

recovery of the judgment in England. Sadler v. Rubins (1808), 1 Camp.

253.

(3) The Court must have had jurisdiction over tlie parties and the

cause of action. The following circumstances have been held or assumed

to be sufficient to found jurisdiction of the foreign Court: —
(i) Permanent or temporary allegiance owed to the foreign govern-

ment (cases ^>as.s-?'>/?).

(ii) Residence in the foreign country (the same).

(iii) Voluntary submission to the jurisdiction of the foreign Court,

e. g., putting in appearance personally, or by attorney', as

plaintiff or defendant. Molony v. Gibbons (1810), 2 Camp.

502, 11 K. E. 778: and this although the ap[>earance of tlie

party is so far induced by duress, that his i)roperty luis

been seized or is in danger of being seized under the pro^

cess of the foreign Court if he does not appear. Voiveft v.

Barrett (1885), 54 L. J.Q.B.521, affirmed (1885), ,55 L. J.

Q. B. 39, following iJe Cosse Brissac v. RatJibone (1861),

6 H. & N. 301, 30 L. J. Ex. 238.

(iv) It was at one time thought that former residence coupled witli

a provision by the law of the country for service on a public

officer, on which there would be ^ prima facie presumption

that the party had notice of the proceedings, might l)e suffi

cient. Becquet v. McCarthi/ [l^'M ). 2 B. & Ad. 951. P.ut a

contrary doctrine has lieen laid down, on very high anthorily,

as the rule of international hiw (per I'].mm. oi.^ Si':M'.(>i;xK, de-

livering the juilgmcnt of the .ludicial ('ounnittee in Sidnr

Gurdijal Sin<jh v. Rnjah of Faridhoie (1894), A. C. 670.

At all events, if the older view were to pre\ail, in order 1"

make the party an absentee, you mnsi prcxi' Wv \ he lt:,<l
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been iu tlie place (per Lord Ellenborougii in Cavan v.

Stewart (181G), 1 Starkie, 525, 530).

The possession of moveable property within the jurisdic-

tion does not, of itself, confer jurisdiction on a foreign

Court. Per Blackburn, J., in Duflos v. Burlinghatii

(187G), 34 L. T. 688.

(v) Contract to submit to the jurisdiction in regard to a certain

class of liabilities. In Copln v. Adamson (1874), L. R., 9

Ex. 345, 43 L. J. Ex. 461, 31 L. T. 242, a shareholder in

a French company was held bound by a clause in the

articles of the company by which all disputes between

shareholders should be submitted to the French Courts,

and that every shareholder should effect a domicil for

service of process, and in default service might be made

at a certain public otfice in I'aris.

The simple fact of having made a contract in the for-

eign country is not sufficient. In Rouslllon v. liotisillon

(1880), 14 CIi. D. 351, 49 L. J. Ch. 339, 42 L. T. 679,

effect was refused to a judgment obtained in France, the

forum contractus, without notice to the defendant who

did not own property thei'e.

A foreign judgment may be impeached for fraud, although fraud

had been negatived by the judgment of the foreigu Court. Ahouloff

V. Opimiheimer (1882), 10 Q. B. I). 295, 52 L. J. Q. B. 1, 47 L. T. 325;

Vadala v. Lawes (C. A. 1890), 25 Q. B. D. 310, 63 L. 1\ 128.

It should be observed that a foreigu judgnuMit does not merge the

original caui^e of action, whicli may still be sued upon iu England.

Hcdl V. Odber (1809). 11 East, 118, 10 R. R.443.

In DogUoni v. Cr'txphi (18:;G), L. II., 1 H. L. 301, 35 L. J. P. D. &
A. 129, 15 L. T. 44, the Probate Court was held to be bound by the

judgment of the Portuguese Court, being the Court of the domicil,

adjudicating upon aquestion of title to the personal estate. To a similar

effect, see Eiwlna v. WijUr (1862), 2 K. C. oC^. 10 H. L. Cas. 1, 31 L. J.

Ch.402: Tu re Trufnrf, Trafford v. Blanc (1888), 36 Ch. D. 600, 57

L. J. Ch. 135, 57 L. T. 674.

AMEUICAN NOTES.

In respect to citizens of one of the Unite! States sued iu anotlier State, it is

the rule that a State has jurisdiction over all persons found and served with

process within its borders. Shivf/is: v. Fa//, 16 Indiana, 429 ; 79 Am. Dec. 440;

Denring V. Bank of Charleston, 5 Georf!:ia, 497; 48 Am. Dec. 300; GUman v.

T/wmpson, 11 A'eruiont, 048; 34 Am. Dec. 714; Moh/nrux v. Seymour, 30

Georgia, 440; 76 Am. Dec. 662 ; Feabof!>jv //a/«///o«, 106 Massachusetts, 221.
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lUit judgineuts thus rendered are impeachable in other States for fraud or

want of jurisdiction. See cases, ante, p. 724; Browne on Parol Evidence,

§ 1-21 : Seivull v. Setcall, 12-2 Massachusetts, 15G ; 23 Am. Hep. 299; Hnffman

V. Hoffman, 46 Xew York, 80; 7 Am. Rep. 299; Shellon v. Tiffin, (j Howard

(U. S. Supreme Ct.), 10 J; Hand v. Hansom, 154 Massachusetts, 87; 20 Am.

St. Hep. 210; Juhnsonv. Waters, 111 United State.s, 0(J7 ; Thompson v. W/iil-

man, 18 Wallace (United States Supreme Ct.), 457.

Mr. Black quotes from Godard v. Gray (Judgments, § S4o) at some length,

and admitting that it "will undoubtedly incline our own Courts in the same

direction," states tliat the question, whether a foreign judgment founded on

a mistaken conception of law in another countiy, is impeachable in such

other country, " so far as it has been adjudicated in this country, seems to have

been answered in the affirmative." Citing Lang v. Holliruok, Ci'abbe (U. S.

Dist. Ct.), 179.

As to the effect of fraud, if there was fraud in the technical process of

obtaining of the judgment, the foreign judgment is impeachable, ttankin v.

Goddard, 54 Maine, 28 ; 89 Am. Dec. 718 ; Ward v. Quinlicin, 57 Missouri, 725 ;

Wood V. Watlimon, 17 Connecticut, 500. Bnt this doctrine does not extend

to the mere facts of false testimony and suppi-ession of the truth on the ti-ial,

Hilton \. Guyott, supra, disapproving Abonloff \. Oppenheimcr, 10 Q. B. Div.

295 ; nor as between the States, to testimony irregularly or surreptitiously in-

troduced. Parker v. A Ihee, 86 Iowa, 40.

Jt may always be shown, either directly or collaterally, that the for-

eign Court had no jurisdiction. Carleton v. Bickfurd, 1-3 Gray (Massachusetts),

591 ; 74 Am. Dec. 6.52 ; Ruse v. Himebj, 4 Cranch (U. S. Supreme Ct.), 241
;

Long V. Hammond, 40 Maine, 204 ; Thorn v. Salmonson, 37 Kansas, 441 ; Bis-

choffv.'Welhered, 9 Wallace (U. S. Supreme Ct.), 812; Black on Judgments,

§ 836, citing the Schibsby case : Battle v. Jones, 6 Iredell Equity (Nor. Carolina),

567 ; Shepard v. Wright, 59 Howard Practice (Xew York), 512 ; McEwan v.

Zimmer, 38 Michigan, 765; 31 Am. Rep. 332; Bruckman v. Taussig, 7 Colo-

rado, 761 ; Kerr\. Condy, 9 Bush (Kentucky). 372; Cheriot v. Foussat, 3 Bin-

ney (Penn.sylvania), 220; Gunn v. Peakes, 36 ^Minnesota, 177 ; 1 Am. St. Rep.

061 ; St. Sure v. Sindsfelt, 82 Wisconsin, 346; 19 Lawyers' Reports Annotated,

51.5, with notes.

In respect to foreign judgments, the principal cases are much cited by

Black on Judgments, who says (§ 228) :
" In this country, in almost all the ear-

lier cases in which the effect and conclusiveness of foreign judgments becanie

a question, rulings were made to the effect that such judgments were only

prima facie evidence of debt, and that they were not conclusive on the merits.

It will be observed however that all these decisions rest upon the earlier Eng-

lish cases holding the same doctrine. The latter have now been repudiated

or overruled, as v^e have just pointed out, but not until after the theory of the

inconclusiveness of such judgments had come to be generally reeognized by

the American Judges. Had the same ca.ses been decided in the light of the

recent Engli.sh adjudications, the result would undoubtedly liavc l)cen ditfer-

ent, for the Courts professed to be guided by the views obtaining in Wi-sl-

minster Hall. Among the more recent American cases there are a few v.liicli
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still adhere to the old doctrine tliat foreign judgments are only prima facie

evidence of debt and not conclusive." Citing Middlesex Bank v. Butuian, 29

Maine, 19 ; Taylor v. Barron, oO Xew Hampshire, 78; 6i Am. Dec. 281 ; Bum-

ham V. Webster, 1 Woodbury & Minot (U. S. Circ. Ct.), 172 ; Rankin v. God-

dard, 51 Maine, 28; 80 Am. Dec. 718. ''But the modern tendency of the

decisions, in this country', is plainly and uniformly in the direction of holding-

foreign judgments in personam, rendered by Courts having jurisdiction, to be

binding and conclusive upon the parties, and not re-examinable upon the

merits." Lazier v. Westcott, 26 New York, l-±6 ; 82 Am. Dec. 404; Dunslan

V. Higgins, 138 New York, 70 ; 34 Am. St. Rep. 431 ; 20 Lawyers' Reports

Annotated, 668 ; McEwan v. Zimnier,'S8 Michigan, 765; 31 Am. Rep. 332;

Cincinnali, §'c. R. Co. v. Wgnne, 14 Indiana, 385; Baker v. Palmer, 83 Illinois,

568; Hillon v. Guijott, 42 Federal Reporter, 249; Mc Mullen, v. Richie, 41

ibid. 502; 8 Lawyers' Reports Annotated, 268; Glass v. Blackwell, 48 Arkan-

sas, 50. "It is true that these new rulings have been confined to a few

States. But it does not a45pear that the question has arisen of late years in

the others, and there is every reason to believe that all our Courts will eventu-

ally agree in the new and better rule.''

In Dunslan v Higgins, supra, it was held that the refusal of the English

Court to allow a commission to examine a witness in this country does not

render the judgment of that Court subject to collateral attack in an action

upon it here. See notes, 20 Lawyers' Reports Annotated, 668, containing a

careful and extended review of the autliorities, including the principal cases.

Mr. Freeman says (Judgments, § 196) : "The majority of the reported

American cases were decided prior to those English decisions which have i-e-

sulted in enhancing the dignity of foieign judgments in that country. It

will accordingly be found that the greater number of the American Courts

have declared in favour of the law as it is now stated in Phillips v. Hunter, 2

II. Bl. 410, and by which the foreign judgment is regarded as examinaV.)le on

the merits." In a note. 1 Am. Dec. 325, he saj's : "A late decision in Ken-

tucky is noticeable, as the Court held a similar principle to that in Schibshg v.

Westenholz, in England, already noticed. Indeed, it is a principle that must

be universally adopted." Citing Kerr v. Condy, supra. In a note, 82 A^n.

Dec. 413, Mr. Freeman cites these earlier cases, including Bissell v. Briggs, 9

Massachusetts, 462; 6 Am. Dec. 88; Jordan v. Robinson, 15 Maine, 167;

Pelton V. Plainer, 13 Ohio, 209 ; Williams v. Preston, 3 J. J. Marshall (Ken-

tucky), 600; 20 Am. Dec. 179, and cites the opinion of Story (Conflict of

Laws, § 607), and of Kent (Taylor v. Bryden, 8 Johnson [New York], 173),

to the contrary ; and in Judgments, § 597, he observes :
" The considerations

which have influenced the adjudications in the English Courts will no doubt

make themselves felt in America. No prediction in regard to future deci-

sions is more likely to be i-ealized than that our Courts will in time place

loreign judgments on the same footing which they now occupy in the mother

.'ountry." Citing Low v. Mussey, 41 Vermont, 393 ; Siloer Lake Bank v.

Harding, 5 Ohio, 54-5.



R. C, VOL. v.] SECT. II. — STATUS AND CAPACITY. 747

No. 4. — Lauderdale Peerage Case, 10 App. Cas. 692-762.

Section II. — Status and Cajiaclty.

No. 4. — LAUDERDALE PEERAGE CASE.

(Committee fok Piiivileges 1885.)

No. 5. — BIRTWHISTLE. v VARDILL.

DOE d. BIRTWHISTLE v. VARDILL.

(11. L. 1840.)

RULE.

The status of legitinkacy as depending upon legitimatio

per suhscqnens malrhnonium is detennined by tiie Law of the

country of the doniicil of the fatlier.

But the character of heir to Eno-lish hind is determined

by the law of Enghind.

Lauderdale Peerage Case.

10 App. Cas. G92-762.

[The following brief abstract may suffice here ; as the full re-

port seems more appropriate to other topics to be hereafter dealt

with.]

Conflict of Laws. — Leghhnnl'io per Suh^equens Mutrl/noniain. — Domicll. —
Marriage. — Eridence.

The fatlier of a child born out of wedlock being domiciled in Scotland, by

subsequent marriage even on deathbed makes the chiM legitimate.

Charles, twelfth Earl of Lauderdale, heir male of CharL^s, the

second surviving son of C^liarles, the sixth Earl, died on the 12th

of August, 1884, without liaviug been married.

The peerage was claimed b}- Major Frederick j\Iaitland, of th(>

Bengal Staff Corps, who claimed descent from Patrick, second son

of Colonel Richard Maitland, fourth son of Charles, sixth Earl of

Lauderdale ; the third surviving son of that Earl, named George,

havintj dieci unmarried.
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There was a rival claim by Sir James Gibson Maitland, who
claimed as heir-male of Alexander, the tifth son of Cliarles, sixth

Earl, on the ground that Colonel Eichard, the fourth son of

Charles, sixth Earl, died without lawful issue.

The question was whether Patrick who was born in 17G9 was

tire lawful. son of Colonel Eichard Maitland. It was claimed that

he was legitimated by the subsequent marriage of his parents at

New York in 1772. The questions chieHy dealt with in the argu-

ments and judgments were, first, whether certain evidence was

admissible to prove the marriage in 1772 ; secondly, whether the

marriaoe was valid, it being contended that a certain local law

of the province of New York passed in 1684 had not been com-

plied with ; and, thirdly, whether Colonel Eichard was at the time

of the marriage which took place on his deathbed, a domiciled

Scotchman. It was, throughout the arguments and judgments,

admitted and assumed as common ground, that, if the marriage

was proved, the status of legitimacy would depend on the law of

the domicil of the father. The Committee, on considering the

evidence, held that the marriage was duly proved, and that the

domicil was Scotch as well at the time of the birth of the child

as up to the date of the marriage. And it was further held that

the fact that the marriage took place on deathbed was, according

to the law of Scotland, no reason why the ordinary rule of the

Scotch law as to Icijitiinatio per suhscquens matrinionmm should

not prevail.

The claim of ]\Iajor Frederick Maitland was therefore held good,

and his right to the peerage established accordingly.

Birtwhistle v. Vardill.

Doe d. Birtwhistle v. Vardill.

2 CI. & Fin. .571-GOO ; 7 CL & Fin. 89.5-957 (s. c. .5 B. & C. 438 ; 6 Bligh. N. S. 479
;

6 Bing. N. C. .385
; 9 Bligh, \. S. 32 ; 4 L. J. (0. S ) K. B. 190).

Corijlicl of Law!^. — Ler/iJiiiuitin per Suhscquens Malrimonium. — Heir tn EngUsh

Land.

A child bom iu Scotlrtiiil, of pavents domiciled there, wlio at the time of

liis birth Avere not married hut wlio afterwards intermarried iu Scotland

(there being no lawful iuipediment to tlieir marriage either at the time of the

birth or afterwards), although legitimate by the law of Scotland, is not by

such marriage rendered capable of inheriting lands in England.
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Ejectment for an undivided third part of lands in several

parishes in Yorkshire. The title of the claimant, which is more

particularly stated in the opinion of the Judges hereafter set fortli,

depended on his legitimation by the marriage of his parents sub-

sequent to his birth. The King's Bench (1826) gave judgment

in favour of the defendant on the ground that the (Question was

settled by the Statute of Merton, 20 H. III. c.
9.i

This judgment was brought by writ of error to the House of

Lords, and the matter was argued (in 1830) before tlie Judges upon

the following question :
—

"A. went from England to Scotland and resided and was [573]

domiciled there, and so continued for many years till the

time of his death. A. cohabited v/ith M., an unmarried woman,

daring the whole period of his residence in Scotland, and had by

her a son, 15., who was born in Scotland. Several years after the

birth of B., who was the only son, A. and M. were married in Scot-

land according to the laws of that country. By the laws of

Scotland, if the marriage of a mother of a child with the father of

such child takes place in Scotland, such child, born in Scotland

before the marriage, is equally legitimate with children born after

the marriage, for the purpose of taking land and for every other

purpose. A. died seised of real estate in England and intestate.

Is B. entitled to such property, as the heir of A. ?

"

The opinion of the Judges, subsequently delivered by the Lord

Chief Baron Alexander, was to the effect that, although, under the

circumstances stated in the question, B. is the eldest legitimate

son of his father in England as well as in Scotland, that status

does not entitle him as the heir of that father to the real property

situated in England, without his answering the further condition

of having been born within the state of lawful matrimony.

Consequently it was the opinion of all the Judges who attended

the argument of the case, that B., described in the question, was

not entitled to the property in England as the lieir of A.

The House, having received the opinion of the Judges, took the

' The Statute (123.")) is as follows:— Ad Magnates, ut conseiitirent, quod iiati ante

breve Regis de bastardin, utruni aliquis matrimoiiiuin essent legitimi, sieut ilH

iiatus ante inatriniuninni habere poterit qui iiati sunt post niatrinioniuni, quantum
hereditatem, sicut illo qui natus est ])ost. ad successionem licreditariain, (|uiaeeclesia

liesponderiint oinnes Ej)iscopi, ([uod no- tale.s habet pro lesititnis. Kt onines

lunt, nee possunt, ad istud res])ondcre
;

Comites ct Barones una voce rosponde-

quia lioc esset contra communem formani runt, quod nolunt leges Anglie nuitare que
ecclesie. Ac rogaverunt omnes Kjiiscopi usitate sunt ct n|)prol)af e.
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case into consideration on the 2nd September, 1835, when they

ordered a further argument. The case was argued accordingly (in

1839) before the House in presence of the Judges (Tindal, C. J.,

VaUGHAN, J., BOSANQUET, J., PaTTESON, J,, WiLLIAMS, J., COLE-

KIDGE, J., COLTMAN, J., and MaULE, J., PaRKE, B., and GURNEY, B.,)

and on the 20th of July, 1839, their unanimous opinion was deliv-

ered in the following terms (7 CI. & Fin. 924), by

Lord Chief Justice Tindal : My Lords the facts of the case

upon which your Lordships propose a question to Her Majesty's

Judges are these :
" A. went from England to Scotland, and

resided and was domiciled there, and so continued for many years,

till the time of his death. A. cohabited with JM., an unmarried

woman, during the whole period of his residence in Scotland, and

had by her a son B., who was born in Scotland. Several years

after the birth of B., who was the only son, A. and M. were

married in Scotland, according to the laws of that country. By

the laws of Scotland, if the marriage of the mother of a child with

the father of such child takes place in Scotland, such child born

in Scotland before the marriage is equally legitimate with children

born after the marriage, for the purpose of taking land, and for

every other purpose. A. died seised of real estate in England and

intestate." And your Lordships, upon the foregoing state of facts,

found this question, namely :
" Is B. entitled to such prop-

[*" 925] erty as tlie heir of A.?" And * in answer to the ques-

tion so proposed to us, I have the honour to state to your

Lordships, that it is the opinion of all the Judges who heard

the argument that B. is not entitled to such property as the

heir of A. We have indeed reason to lament that we have been

deprived of the assistance of one of our learned brethren who

heard the case argued at your Lordships' bar, the late Mr. Justice

Vaughan ; but as he had expressed a concurrent opinion upon the

case at a meeting held immediately after the argument, I feel my-

self justified in adding the authority of his name to that of the

other Judges.

My Lords, the grounds and foundation upon which our opinion

rests are briefly these : That we held it to be a rule or maxim of

the law of England, with respect to the descent of land in England

from father to son, that the son must be born after actual mar-

riage between his father and niother; that this is a rule juris

liositivi, as are all the laws which regulate succession to real pre-
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perty, this particular rule having been framed for the direct pur-

pose of excluding', in the descent of land in England, the application

of the rule of the civil and canon law, by which the subsequent

marriage between the father and mother was held to make the

son born before marriage legitimate ; and that this rule of descent

being a rule of positive law annexed to the land itself, cannot be

allowed to be broken in upon or disturbed by the law of the country

where the claimant was born, and which may be allowed to govern

his personal status as to legitimacy, upon the supposed ground of

the comity of nations.

My Lords, to understand the nature and force of this

rule of our law, " that the heir must be a person * born in [* 926]

actual matrimony in order to enable him to take land in

England by descent," and to. perceive, at the' same time, the positive

and inflexible quality of this rule, and how closely it is annexed

to the land itself, it will be necessary to consider the earlier autlior-

ities in which that rule is laid down and discussed both before and

subsequently to the Statute of Merton, and more particularly the

legal construction and operation of that statute.

If we take the definition of heir which Lord Coke adopts from

the ancient text-writers, and which is borrowed originally from

the Roman law (Coke upon Littleton, 7 b) viz. that he is " ex justis

nuptiis procreatus," the very description points at a marriage cele-

brated according to the rules, requisites, and ritual of the civil or

Koman law. " Operae pretium est scire quid sint justae nuptiae,"

says Huber (Lib. 23, lib. tit. 2, de Ritu Nuptiuum). Lie adds, "In

promptu est Justiniani Responsio,— sunt ea quae secundum prae-

cepta legum contrahuntur;'

But to refer to the " Mirror of Justices," perhaps the very earliest

of our text books, it is there laid down in page 70 as an admitted

principle, " that the common law only taketh him to be a son whom
the marriage provetli to be so." Granville, who wrote in the reign

of Henry IL, (probably about half a century before the pass-

ing of the Statute of Merton,) in book 7, chapter 13, states that

" Neither a bastard nor any person not born in lawful wedlock can

be, in the legal sense of the term, an heir; but if any one claims

an inheritance in the character of heir, and the other party

object to him that he cannot be heir because he was not born in

lawful wedlock, then indeed the plea shall C(;ase in the King's

Court, and the Archbishop, or Lishcjp of the' place sliall be
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[* 927] * commanded to inquire concerning such marriage, and to

make known iiis decision either to the King or his Jus-

tices." He then, in chapter 14, gives the form of 4;he writ, which

will be found not unimportant to the present inquiry, namely,

—

" The King to tiie Archbishop : Health. — W., appearing before me
in my Court, has demanded against E., his brother, certain land,

and in which the said E. has no right, as W. says, because he is a

bastard born bef(n'e the marriage of their mother ; and since it does

not belong to my Court to inquire concerning bastardy, I send these

unto you, commanding you that you do, in the Court Christian, that

which belongs to you ; and when the suit is brought to its proper

end before you, inform me by your letter what has been done before

you concerning it. Witness," etc.

Your Lordships will observe the form of tliis writ ; how precisely

it puts the objection against the heir's title upon the very rule of

the English law, " that he was born before the marriage of his

mother ;

" by which it is necessarily implied that the marriage of

the parents had subsequently taken place. Now if the question

had been put generally on the fact, whether any marriage had

taken place, or upon the legality of such marriage as had taken

place ; to such a question of general bastardy, as it is called, the

Bishop would hav^e found no difficulty in answering, for the

ansvv'er to that question would have been purely and exclusively

determinable by the spiritual law. But as the canon law, on the

one hand, held that the subsequent marriage of the parents made

the antenatus legitimate, and as the common lav/ of England,

on the other hand, held that such antenatus was not legitimate

for the purpose of inheriting land in England, if the question had

gone in the general form, the answer of the Bishop would

[* 028] have certified such * antenatus to have been legitimate.

The law, therefore, framed the question in the precise form

contained in the writ, namely, a question of special bastardy,

proving thereby how closely, and with how much jealousy, the law

adhered to the rule of descent before pointed out. Now, the

question so framed did obviously place the Bishop in extreme

difficulty in making answer thereto ; a difficulty which was very

much increased by the constitution of Pope Alexander III. which

liad been issued very recently before the time when Glanville

wrote, namely, in the sixth year of King Henry II. ; by which

constitution (in part set out by Lord Coke, L^nd Institute, 96) it was



K. C. VOL. v.] SECT. II. STATUS AND CAPACITY. 753

No. 5. — Birtwhistb v. VardUl, 7 CI. & Fia. 938, 929.

ordained " that children born before solemnization of matrimony,

where matrimony followed, should be as legitimate to inherit unto

their ancestors as those that are born after matrimony ; " and it is

upon the subject of this constitution that Glanville is commenting
in his loth chapter, when he says, " Upon this subject, it hath

been made a cjuestion whether, if any one was begotten or bojii

before the father married the mother, such son is the lawful heir

if the father afterwards married his mother? .Although, indeed,

the canons and the Roman laws consider such son as the lawful

heir, yet according to the law and custom of this realm, he shall in

no measure be supported as heir in his claim upon the inheritance,

nor can he demand the inheritance by the law of the realm. But

yet, if a question sliould arise Avhether such son was begotten or

born before marriage or after, it should, as we have observed, be

discussed before the ecclesiastical Judge, and of his decision he

shall inform the King or his justices ; and thus, according to

the judgment of the Court Christian concerning the marriage,

namely, whether the demandant was born or begotten

before * marriage contracted or after, the King's Court ["* 9 29

J

shall supply that which is necessary in adjudging or re-

fusing the inheritance respecting which the dispute is ; so that by

its decision the demandant shall either obtain such inheritance or

lose his claim."

The Bishops being placed in the difficulty of this confiictiis le(jum

by reason of tlie precise form of the King's writ, at length, at the

Parliament holden at Merton, in the 20th Henry III., the statute

was framed, which will be found to have a strong and direct appli-

cation to the present question. That statute had not upon the

original roll the title prefixed thereto, upon which observations

were made at your Lordship's ])ar, that it showed the intention of

the law to have been no more than to declare the personal .<iti(/.iis

of those who are described in such statute. In the edition of tlie

statutes published under the commission from the (Jrown, then! is

no other than the general title " Provisifnies de Merton;" and no

more argument can justly be built upon the title preti.xed in some

editions of the statutes, than upon tin' marginal notes against its

different sections. That statute or provision of Merton runs thus,

namely :
" To the King's writ of bastardy, whether any one being

born before matrimony may inlierit in like manner as he that is

born after matrimony, all the Bi^liojis aiis\\-('r''d tliat they would not

VOL. V. — 48
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uor could not make answer to that writ, because it was directly

against the common order of the church, and all the Bishops

instanted the Lords that they would consent that all such as were

born afore matrimony should be legitimate, as well as they that be

born within matrimony, as to the succession to inheritance, foras-

much as the church accepteth such as legitimate. And all the Earls

and Barons, with one voice, answ^ered that they would not

[* 930] * change the laws of the realm which hitherto had been

used and approved."

It is manifest from Bracton, who lived and wrote in the time of

Henry III. that, shortly after the Statute of Merton, this question

of special bastardy ceased to be sent to the Bishop, and became

the subject of inquiry and determination in the King's Courts. In

book 5th, chapter 19, after stating the circumstances attending the

statute of Merton, and also a subsequent council holden in the

same year before the King, the Archbishop, the Bishops, Earls, and

Barons, whose names he gives, it is ordered that the words in

which the writ shall go to the Bishop shall be, " Whether such a

one was born before espousals or marriage, or after ; and that the

Ordinary shall write back to our lord the King, in the same

words, without any evasion or subtilty." And he then states, it

was further ordered at that council, " That for the reasons before

given, and of such common consent, it may Ije in the election of

our lord tlie King whether he will demand that inquisition to be

taken before the Ordinary, or in his own Court ; because, when the

exception is properly taken, the answer ought not to be obscure ;

"

and accordingly it will be found, by reference to the Year Books,

that from the time of Edward III. the distinction became

settled that general bastardy shall be tried by the Ordinary, special

bastardy shall be tried per i^ais— (See the various anthorities

collected in Vinefs Abridgment, title Trial Bastardy.)

My Lords, the extent of the dominions of the Crown at the time

of the passing of the statute of Merton demands particular atten-

tion. JSTormandy, Aquitaine, and Anjou, were then under the

allegiance of the Kimj of England, and had been so at least from

the commencement of the reign of Henry I. Many
[* 931] of * the nobles and other subjects of the King had large

possessions, both in England and in the countries beyond

sea. Those born in Normandy, Aquitaine, or Anjou (as also, in

subsequent periods of our history, those born in Cfuienne, Oascony,
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Calais, or Tournay), whilst under the actual dominion of the Crown,

were natural born subjects, and could inherit land in England.

Calvin's case, 2 E. C. 575, 7 Co. Rep. 1, 20, h. Many of the very

persons who attended at the coronation of Henry III. the

occasion on which the Parliament met at jMerton and the statute

was passed. Bishops and Earls and Barons, are known from history,

and would so appear from their very names and titles, to have

been of foreign lineage, if not of foreign birth, and were, at all

events, well acquainted with the rule of law which was then so

strongly contested: yet— notwithstanding the rule of the civil

and canon law prevailed in Xormandy, Aquitaine, and Anjou, by

which the subsequent marriage makes the antenatus legitimate for

all purposes and to all intents ; and notwithstanding the precise

question then under discussion was whether this rule should

govern the descent of land locally situate in England, or whether

the old law and custom of England should still continue as to such

land, under which the antenatus was incapable to take land by

descent — there is not the slightest allusion to any exception in

thj rule itself as to those born in the foreign dominions of the

(Jrown, but the language of the rule is, in its terms, general and

universal as to the succession to land in England. The question is,

whether, after the declaration made by that statute, one of the

King's subjects, born in Normandy or Aquitaine, or Anjou, under

the circumstances supposed by your Lordships, could have inherited

land in England ? It is not so much a parallel case with

the * present ; it is the very case itself ; and it seems im- [* 932]

possible to contend that such would have been held to be

tlie law. In the first place, there is no other form of any writ to

the Bishop than the old form given in Glanville and Bracton,

which raises the express point whether the claimant was born or

not before espousals and matrimony of his father and mother; and

if the question was brought before a jury, as afterwards became the

course of proceeding, then there was no other than that precise

issue which could be raised upon the record. Eurther, if the

question was sent to the Bishop, it must have 1)een sent to the

Bishop of the diocese where the action was brought, that is, where

the land was situate, and not to the r>ishop of the diocese where

the party whose legitimacy is disputed was born (see the book of

Assisa, 35 pi. 7) ; which case' seems not obscurely to indicate, that

if the birth had been in France, the trial would b(} still before the
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English Bishops; for Skipworth, a judge of the Common Pleas, is

uiiide to say there, " You may carry your proofs before him in what

place you please, in England, or from France." Again, the contest

above adverted to was a contest between the ancient law and

custom of England, on the one hand, and the canon law on the

other, which should prevail as to the hereditary succession to land

in P^ngland : canon and civil law being acknowledged and prevail-

ing in England in all other respects, with the single exception of

its application to the descent of land ; the same canon and civil

law prevailing in the foreign dominions of the Crown generally, and

without any exception. There seems, therefore, no reasonable or

probable ground for the surmise of any intention in the law-

makers of that day, that, with the general refusal and repudiation

of this rule of the civil and canon law as to the hereditary succes-

sion to land in England, there should be a tacit

[* 933] * exception in favour of a claimant born beyond the seas.

Again, the custom would rather seem to be one which

applies to the land itself, and not to the person only of the claim-

ant, according to an observation of Bracton, in the place above cited,

v.hen discussing the very point of the exception on the ground

of bastardy, he says, " tliat every kingdom hath its own customs

differing from those of others. For there may be one custom in the

kinu'dom of England, and another in the kingdom of France, as to

succession." And it would be singular indeed, if any such ex-

ception existed, that neither Bracton, who wrote with so much

diffuseness on this very question at the time of tliis notable refusal

of Parliament to alter the law, nor the author of Fleta, nor any of

tlie other early writers, should have left the slightest vestige of an

allusion to such exception in the rule.

On the contrary, the observations of Lord Coke 2d Institute,

93, although not made in any case in a Court of Law, proves, in a

manner which leaves no doubt, what would have been the opinion

of that great lawyer upon the ]ioint now under discussion, if it had

arisen in his time: "Some have written," he says, "that William

the Conqueror, being born out of matrimony, ITobert, his reputed

f;'.ther, did ;ifter marry Arlot, his mother, and that thereby he had

right by the civil and canon law ; Init that is contra legem Anglia',

as here it appeareth." This is in effect saying, although born in

Normandy, and legitimated in Normandy by the subsequent mar-

riage of his father and mother there, so that he could inherit land
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in Normandy, yet as to land in England lie could not take it by
descent for the same law would be the law of descent of a king-

dom and of land within it. This is the very case now put to the

judges by your Lordships.

* It therefore appears to be the just conclusion from [* 934]

tliese premises, that the rule of descent to English land is,

that the heir must be born after actual marriage of his father and

mother, in order to enable him to inherit ; and that this is a rule of

a positive inflexible nature, applying to and inherent in the land

itself which is the subject of descent, of the same nature and

character as that rule which prohibited the descent of land to

any but those who were of the whole blood to the last taker, or

like the custom of gavel-kind or borough-English, which cause

tiie land to descend in the one case, to all the sons tooether ; and

in the other, to the younger son alone.

And if such be, as it appears to us to be, the rule of law which

governs the descent of land in England without any exception,

either express or implied therein, on the score of the jjlace of birth

of the claimant, it remains to be considered whether, by any doc-

trine of international law, or by any comity of nations, that rule is

to be let in by which B., being held to be legitimate in his own
country for all purposes, must be considered as tlie heir-at-law in

England.

The broad proposition contended for on the part of the plaintiff

in error is, that legitimacy is a personal status to be determined by

the law of the country which gives the party birth ; and that, when
the law of that country has once pronounced him to be legitimate,

he is, by the comity of international law to be considered as legiti-

njate in every other country, also, and for every purpose : and it is

then contended that, as by the Scotch law there is a j^rcsumidio

juris et de jure, that, under the circumstances supposed, the parents

of B. were actually married to each other before the birtli of B.,

such presumption of the Scotch law, by wliich liis legiti-

macy is effected, must * also be adopted and received to [* 935]

tlie same extent in the Englisli as in the Scotch Courts of

Justice.

Now, there can be no doubt but tliat marriage, whicli is a per-

sonal contract, when entered into according to the rites of the

country where the })arties arc; domiciled and the marriage cele-

brated, would be considered and treated as a perfect and comjik^te

marriau'e throughout the whole of Christendom.
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But it does not therefore follow tliat, with the adoption of the

marriage contract, the foreign law adopts also all the conclusions

and conse(|uences which hold good in the country where the mar-

riage was celebrated. That the marriage in question was not cele-

brated in fact until after the birth of B., is to be assumed from the

form of the question. Indeed, except on that supposition, there

would be no question at all. Does it follow, then, that because the

Scotch hold a marriage celebrated between the parents after the

birth of a child to be conclusive proof of an actual marriage be-

fore, a foreign country, which adopts the marriage as complete and

binding as a contract of marriage, must also adopt this conse-

quence ? No authority has been cited from any jurist or writer on

the subject of the law of nations to that effect. Nothing beyond

the general proposition that a party legitimate in one country, is to

be held legitimate all over the wi^rld. Indeed, the ground upon

which this conclusion of B.'s legitimacy is made by the Scotch law,

is not stated to us, and we have no right to assume any fact not

contained in the question which your Lordships have proposed to

us. We may however observe that, in the course of the argument

at your Lordships' bar, the ground has been variously stated, upon

which the laws of different countries have arrived at the

[* 936] same conclusion. It was asserted * that, by the law of Scot-

land, the subsequent marriage is not to be taken to be the

marriage itself, but only evidence, though conclusive in its nature, of

the marriage prior to the birth of B. ; that the canon law rests

the legitimacy of the son born before sucli marriage upon a ground

totally diff'erent, viz., that having been born illegitimate, he is made

legitimate,— ler/ilimatvs, by the subsequent marriage, by a positive

rule of law, on account of the repentance of his parents ; whereas,

by the Scotch law, a marriage previous to his birth is conclusively

presumed, so that he always was legitimate, and his parents had

nothing to repent of. Pothier, on the other hand (Contrat de

]\rarr, -part Y. ch. 2, art. 2), wlien lie speaks of the effect of a sub-

sequent marriage, in legitimating children born before it, disclaims

tiie autliority of the can<ui law, nor does he mention any fiction of

an np.teredent marriage, but rests the effect upon the positive law

iif the country. He first instances the custom of Ti'oyes. "Les

enfans nds hors mariage De Soluto et Soluta puis C|ue le p^re et

la mfere. s' epousent I'un I'autre, succedent et viennent a partage

avec les autres enfans si aucuns y' a; " and then adds, " that it is a

common rifrht received throughout tlie whole kinodom."
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Now, it could never be contended by any jurist, that the law of

England in respect to the succession of land in England, would be

bound to adopt a positive law of succession like that which holds

in P'rance, the distinction being so well known between laws that

relate to personal status and personal contracts, and those which

relate to real and immovable property; for which it is unnecessary

to make reference to any other authority than that of Dr. Story

in his admirable Commentaries on the Conflict of Laws

(see section 430 and following, where all the * authorities [* 937]

are brought together). And if such positive law" is not upon

any principle to be introduced to control the English law of descent,

what ground is there for the introduction into the English law of

descents, not only of the contract of marriage observed in another

country, wdiich is admitted to be adopted, but also of a fiction with

respect to the time of the marriage ? that is, in effect, of a rule of

evi'lence which the foreign country thinks it right to hold.

But admitting, for the sake of argument, and we are not called

upon to give our opinion on that point, that B., legitimate in Scot-

land, is to be taken to be legitimate all over the world ; the ques-

tion still recurs, whether, for the purpose of constituting an heir

to land in England, something more is not necessary to be proved

on his part than such legitimacy ; and if we are right in the

grounds on which we have rested the first point, one other step is

necessary, namely -to prove that he was born after an actual mar-

riage between his parents ; and if this be so, then, upon the dis-

tinction admitted by all the writers on international law, the lex

loci rei sitce must prevail, not the law of the place of birth. •

My Lords, in the course of the discussion, some stress appears

to have been placed on the argument that if B. had died before A.,

the intestate, leaving a child, such child might have inherited to

A., tracing through his legitimate parent ; and then it was asked if

tlie cliild might inherit, why might not the })arent himself inherit ?

I>ut the answer to that supj)()sed case appears to be, that if the

parent be not capable of inheriting himself, he has no heritable

])lood which he can transmit to his child; so that the cliild could

not, under the assumed facts, have inherited, and the ques-

tion therefore becomes, in truth, the same with * that [* 938]

before us. The case supposed would Ije governed by the

old acknowledged rule of descent. " Qui doit inheritcr al pcre, doit

inheritor al fitz."
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My Lords, the two decided cases that have been relied upon in

the course of argument, that of Shedden v. Fat rick, Die. Dec, July

1, 1803, "Foreign," App. n. 6, and that, of the Strathmore Peerage,

4 Wils. & Sh. App. 89, n. 5, do not, upon consideration, create any

real difficulty. Those cases decide no more than that no one can

inherit without having the personal status of legitimacy ; a point

upon which all agree ; but they are of no force to establish the

main point in dispute in this case, viz., that such personal status is

sufficient of itself to enable the claimant to succeed as heir to land

in England.

Upon the whole, in reporting to your Lordships as the opinion

of the Judges, " that B. is not entitled to the real property as the

heir of A.," I am bound at the same time to state, that although

they agree in the result, tliey are not to be considered as responsi-

ble for all the grounds and reasons on wdiich I have endeavoured to

support and to explain such opinion.

After some discursive observations from Lord Brougham, judg-

ment was moved as follows by the

[957] Lord Chancellor (Lord Cottenham): —• My Lords, I was

not in your Lordships' House when this case was first argued
;

but I was present at the argument when the learned Judges were

in attendance, and I gave my attention to the opinion expressed by

the Lord Chief Justice, and I entirely concur in that opinion. I

am extremely satisfied wdth the ground upon which the Judges

put it, because they put the Cjuestion on a ground which avoids the

difficulty that seems to surround the task of interfering with those

general principles peculiar to the law of England, principles that

at first sight seem to be somewhat at variance with tlie decisions

to which the Courts have come. Under these ciicumstances, as

my noble and learned friend does not move the judgment, I move

judgment for the defendant in error.

Judgm cut accordingly.

ENGLISH NOTES.

A question left open by the former part of the rule is at what time

is the domicil of the fatliei- to be iiKpiired into ? At the time of the

birth of the child ? or at the time of marriage ? or at both times ?

It seems to be settled law according to English authority that legiti-

matlo per siihseqnens mafrimonium is ineffective unless permitted by

tlie personal law of the father at the date of the chihl's Idrtli. In re

Wrighfl'i Trusts (185G), 2 K. & J. 595, 25 L. J. Ch. 021; G;>ofhnan v.
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Goodmun (18GL0, 3 Giff. 643; Udny v. Udnn (1869), L. jl., 1 H. L. Sc.

441. Id tJie ];i.st case, Hatherlv, V. C, said: "1 liave ni3-.self held,

and so liave otlier Judgt-.s in the English Courts that according to the

law of England, a bastard child whose putative father was English at

its birth, could n(jt be legitimated l)y the father afterwards acquiring

a foreign doinicil and niarr^ying the mother in a country b\' the laws of

wliich a snhse(iuent marriage would have legitimated the child. I see

no reason to retract that opinion."' The doctrine has been re-asserted

by Stirltxg, J., and Cotton, L. J., in lure Grove, Vauclier y. Solic-

itor to the Tremury (1888), 40 Ch. D. 216, 7^'6 \^.i. Ch. 57, 59 L. T.

587. Savigny's opinion is to the contrary. He says: ''Legitimation

by subsequent marriage is regulated according to the father's domicil

at the time of the marriage, and iu this respect the time of the birth of

the child is immaterial. It has indeed been asserted that this latter

point of time must be regarded, because by his birth the child has

already established a certain legal relation, which only obtains fuller

effect by the subsequent marriage of the parents; and it is added that

the father could arbitrarily elect before the marriage a domicil dis-

advantageous to the child. But we cannot speak at all of a right of

such children, or of a violation of it, since it depends on the free will

of the father not only whether he marries the mother at all, but even

if he contracts such a marriage, whether he will recognise the child.

In both these cases, the child acquires no right of legitimacy, for a

true proof of filiation out of wedlock is impossible, and accordingly,

voluntary recognition along witli marriage and independently of it,

can alone confer the rights of legitimacy." Guthrie's Translation of

Savigny's Heut. liom. liechts. p. 250.

Tliough the point has never been decided directly, it has been laid

down on liigh authority that legitimation, to be effective must also be

permitted l)y the law of the father's domicil at the date of the marriage.

In Countess of Dalliousie v. WDonall (1840), 7 CI. &Fin. 817, and

Mnnro v. Munro (1840), 7 CI. & Fin. 842, as well as in the princi[)al

case of The Lauderdale Peerage, the paternal domicils remained

unchanged between the dates of liirtJi and subsequent marriage. In

these cases, Lord BROUCiHAM, in some remarks which he made (more

suo) without having heard the arguments, adopted the opinion of the

Scotch -Judges that " if the domicile was not the same at these two

periods, we should hold that that of the father at the time of the mar-

liage should give the rule," (7 CI. »& Fin. 884).

In Skottou-e y. Young (1871), L. II., 11 Eq. 474, 40 L. J. Ch. 36(),

24 L. T. 220, a testator devised to each of jiis daughters whom he had

legitimated according to the law of France, where he was domiciled, a

share of proceeds of real estate given by his will to trustees in trust for
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.sale; and the question arose as to the amount of legacy duty which

was claimed by the Crown on the footing of the daughters being '' stran-

gers in blood" within the meaning of the legacy duty Acts. Yice-

Chancellor Stuart held that each of the legatees held the status of a

legitimate daughter as well in this country as elsewhere, and that the

circumstance that she could not have inherited English laud according

CO the rule in Birtwhlstle v. Vard til, was immaterial.

In the case of Li re Goodman's Trusts (1881), 17 Ch. D. 266, 50 L. J.

Ch. 425, 44 L. T. 527, the question was elaborately considered by the

Court of Appeal whether a child born in Holland of parents domiciled

there at the time of the birth and of the subsequent marriage, was

entitled, by reason of legitimation according to the law of Holland, to a

share as one of the next of kin in the distribution of the intestate per-

sonal estate of a person who died domiciled in England. The Court by

a majorit}', Cotton, L. J., and James, L. J., against Lush, L. J., held,

reversing the decision of the Master of the Eolls (Sir G. Jessel),

;hat the child was so entitled.

The two decisions last mentioned were followed b}' Kay, J,, in In re

Andros, Andws v. Andros (1883), 24 Ch. D. 637, 52 L. J. Ch. 793, 49

L. T. 163, where a testator bequeathed personalty to the "children"

of a foreigner, and it was lield that children who had been legitimated

by the law of the domicil were entitled.

In EscaUler v. Escallier (1885). 10 App. Cas. 312, 54 L. J. P. C. 1,

53 L. T. 884, where the local law of Trinidad allowed illegitimate

children to have equal rights of inhei'itance with legitimate children

born of the same parents, all the children of both descriptions were

permitted to share the land of their mother equally. So in Doglioni

V. Crlspm (1866), L. E., 1 ][. L. 301, 35 L. J, F.'& M. 129, 15 L. T.

44, the right of a natural son of a Portuguese noble recognised by Portu-

guese laws was given effect to here.

In Re Grey, Grey v. Earl of Stamford (1892), 1892, 3 Ch. 88, 61

L. J. Ch. 662, the effect of the status of legitimacy was considered upon

a specific devise of real estate to '"'children" of H., where H. left

children born out of w^edlock, but legitimated according to the law of

the country of his domicil. Stirling, J., held that these children

were entitled. He adopted the observation of Lord Justice James in

Bj' Goodman's Trust ; namely thai the opinions of the Judges first

consulted by the House of L^rds in Birtu-liistle \. J^ardill, had

contained two ])ropositions, (a) that the claimant was to all intents

legitimate, and (b) that such legitimacy did not include heirship to

English land, and that the former of those propositions had never been

questioned; and, in conclusion, he considered that the rule laid down
in Birtu-histle v. Vardill, relates only to the descent of land on intes-

tacy, and does not affect the case of a devise in a will to children.
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AMERICAN NOTES.

The Birltchistle case is abundantly cited by Story on Conflict of Laws. He
treats the subject at great length and with vast learning, and states the law

correctly, no doubt, as follows: "All the authorities iu both countries, so far

as they go, recognize tlie principle, in its fullest import, that real estate, or

immovable property, is exclusively subject of the laws of the government

within whoso territory it is situated." United St(ttes v. Croshj, 7 Cranch

(U. S. Supreme Ct.), 115; Harper v. Hampton, 1 Ilari'is & -Johnson (Mary-

land), 087 ; Goodwin v. Jones, :] Massachusetts, 514; 3 Am. Dec. 173 ; Holmes

V. Remsen, 4 Johnson Chancery (Xew York), 460 ; 8 Am. Dec. 581 ; 20 John-

son (New York), 254; Milne v. Moreton, 6 Binney (Pennsylvania), 353; (5

Am. Dec. 460; Depras v. Mai/o, 11 Missouri, 314; 49 Am. Dec. 88; Baxter v.

Willey, 9 Vermont, 276 ; 31 Am. Dec. 023 ; Richardson v. De Giverville, 107

Missouri, 422; 28 Am. St. Rep. 426; Donaldson v. Phillips, IS Pennsylvania

State, 170; 55 Am. Dec. 614; Baum v. Birchall, 150 Pennsylvania State, 164;

30 Am. St. Rep. 707; Smith v. Kellij's Heirs, 23 Mississippi, 167; 55 Am.

Dec. 87; Harvey v. Ball, 32 Indiana, 98 ; IJncjen v. Lingen, 45 Alabama, 410;

Apperson v. Bolton, 29 Arkansas, 418 ; Short v. Galray, 83 Kentucky, 501 ; 4

Am. St. Rep. 168.

But as to the effect of foreign legitimation there is some conflict in this

country. The analogous case of foreign adoption has been quite largely

considered.

The laws of Louisiana, having made .slaves immovables, govern in refer-

ence to the succession thereto, notwithstanding au3'thing' to the contrary in

the laws of Tennessee. McColluni v. Smith, Meigs (Tennessee), 342; 33 Am.
Dec. 147.

A child having been legally adopted and thus entitled to inherit lands in

another State, having with its adopted father become resident in Massachu-

setts, where similar laws of adoption prevail, may inherit real estate in

Massachusetts, although the wife has given no formal consent to the adoption,

as required in the latter State. Ross v. Ross, 129 Massachusetts, 243 ; 37

Am. Rep. 321. In Keegan v. Gerarjhty, 101 Illinois, 26, it was held that the

adoption law of Wisconsin will not be recognized in Illinois so as to enal)le

the child to inherit from the lineal or collateral kindred of the adopting

])arents.

In Stnith v. Derr''s Adm'rs, -M Pennsylvania State, 126; 75 Am. Dec. 641,

it was held, citing the Birtwiiistle case, that a child born out of wedlock, and

legitimated under the law of another State, is not thereby clothe<l with in-

heritable capacity in Pennsylvania, where the fact of bii-lji in wedlock alone

gives the capacity to inherit. There was no discussion of the puint in the

opinion, the Court founding its views on the Vardill case, and observing :

" That case was so tlioroughly and learnedly discus.sed iu the King's Bench,

Exchequer Chamber, and House of Lords, that we are saved from (lie labour

that would be required if the question were new."

But the contrary was held in New Jersey as to the right of a child legiti-

mated liy subsequent marriage in Pennsylvania to inlu-i-it hind in Xi'w Jersey.
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Dutjion V. AiUcixson, 45 New Jersey Chancery, 003; 1-i Am. St. Rep. 763; 4

]>a\\ vers' Reports Annotated, 488. In the latter case the Court observed :
—

•' 'I'he question involved was ehiborately discussed in England in Doe v.

Winlill, 5 Barn. & C. 438; 2 Clark & F. 571; suh nom. Birtwhistle v. Vardill,

7 Clark & F. 895 ; in New York in Miller v. Miller, 91 N. Y. 315 ; and in

Massachusetts, in Jloss v. Ross, 129 Mass. 243.

" In the latter case Chief Justice Gray cites and comments wpon every

case up to that date (1880), and after an exhaustive discussion of the whole

subject, comes to the conclusion that the particular reasons that influenced

the English Court in holding in Doe v. Vardill, that an heir to land in Eng-

land must be actually born in wedlock, do not apply to this country ; and that

a person declared to be a legitimate child of another by the law of the State

of the domicile must be held to liave all the rights of a legitimate child wher-

ever he goes. The Court of Appeals of New York in 1883, in the case above

cited, came to the same conclusion in a case where a son born out of wed-

lock in Germany was legitimized by the subsequent marriage and cohabita-

tion of his parents in Pennsylvania, by force of the same statute above

quoted, and held such son entitled to inherit lands in New York.

" The result in these cases has the support of Judge Story in his Conflict

of Laws, section 93, el .-<€(/.. of Dr. Wharton in his work on the same subject,

section 240, et seq., and of Professor Parsons, in 2 Parsons on Contracts, 5th

ed. p. 600.

" An examination of these cases will sliow that the contrary result in Eng-

land was attempted to be justified by the language of the Statute, so called,

of Mertoii, 20 lieu. III. chap. 9, which it was claimed negatively enacted that

the English heir must be born in lawful wedlock.

" Lord Brougham, in 2 Clark & F., and again in 7 Clark & F., combats this

position with arguments that the Courts of New York and Massachusetts

seemed to think unanswerable ; and they appear so to me. And see the

strictures upon the result of the English decision, in the judgment of Lord

Justice James, in Re Goodman's Trusts, L. R., 17 Ch. Div. 296-298.

" The English Judges in Doe v. Vardill did not deny, but admitted, that

the effect of the Scotch marriage in that case was to legitimize the previous

born issue, and that being legitimate in Scotland, the country of his domicile,

he was also legitimate in England. But they held, as before stated, that a

person who inherits lands in England must not only be legitimate, but must

have been actually born in wedlock. Ross v. Ross, 129 Mass. 252-254 ; Miller

v. Miller, 91 N. Y. 321, 322.

"It is worthy of remark that the famous Statute of Merton, 20 Hen. III.

chap. 9, is in fact not a statute, but a mere entry on the minutes of Parlia-

ment of the refusal by the English Lords to assimilate the laws of England

to that of the other civilized countries, by affirmatively declaring that the

marriage of the parents subsequent to the birth rendered the child legitimate.

" An equivalent of this Statute of Merton was enacted in Pennsylvania

(Purdon's Digest, 9th ed. p. 565; Pam. 1833, p. 318. See Report of the

Judges, 3 Binn. 595-600), and while in force produced the decision in Smith

V. Derr, 34 Pa. 12(), tiie hardship of which jirobably led to the passage of the

law of 1857 above (pioted.
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''I am unable to find among our statutes any enactment e(|uivalent to the

Statute, so called, of ISlerton, and I think public policy at this date i"a\oui-s

the adoption of the rule whicli I have concluded to ai)ply in this case, and that

that rule is supported by the weight oT authority in this country. Statutes

similar to that in Pennsylvania exist in many, if not most, of our sister States,

and also statutes which provide, as our own does, for the adoption of children

by legal proceedings.

" Many persons come to reside among us from neighbouring States, and

from those countries of Europe governed by the civil law system, and bring

with them children wJuim they suppose to be their lawful heirs for all pur-

poses, but wlio would be denied the right of heirs as to real estate by the rule

adopted in England in Doe v. Vardill, wliile as to personal property, they

would be lawful next of kin. I do not think such a state of the law a desira-

ble one, and am not willing to be the first Judge to declare such to be the law

in this State. Nor do I think a law^ enabling or even encouraging parents to

do simple justice to their innocent offspring begotten out of wedlock, by in-

vesting them with the complete attributes of heirs, is immoral, or tends to

promote immorality. I see no reason why a man should not be permitted to

adopt and invest with rights of heirship his own illegitimate child by marry-

ing its mother; and I see i:o difference in morals between such mode of

adoption and that provided by oin* statutes, which enables a man to ado]>t

with that effect even the illegitimats child of unknown parents."

This subject was examined with great research by Gijay, C. J., in lio^tx v.

h'oss, supra (A. D. 1880), who commenced by saying that '•the qiiestioii how
far a child, adopted according to law in the State of the domicile, can inhoi-it

lands in anotlier State, was mentioned by Lord Brougham, in Doe v. Vardill,

7 CI. & Fin. 895, 898, and by Chief Justice LowRiE,in Smith v. Derr, 34 Penn.

St. 126, 128 ; but so far as w'e are informed, has never been adjudged." lie

summarizes " the leading case in Great Britain on this subject," Shedden v.

Patrick, 5 Paton, 194, and observes that it " is wholly inconsistent with the

theory that itpon general principles, independently of any positive rule of law,

the question whether a person claiming an inheritance in real estate is the

lawful child of the last owner, is to be decided !)y the lex rei sil(e : for if that

law had been applicable to that question, (he jilaintiif nnist have been held

to be the legitimate heir; and it was only by trying that question by tlie

law of the domicile of his father that he was held to be illegitimate." lie

continues :
—

" In the well-known case of Doe dnn. Birtwhistle v. Varddl, it was, indeed,

held by the Court of King's Bencli in the first instance, and by the House of

Lords on writ of eri-or, after two arguments, at each of wliich the Jiulges at-

tended and delivei'ed an opinion, that a person born in Scotland, and there

legitimate by reason of the subsequent marriage of his parents in Scotland,

they having had their domicile there at tlie time of the birth and of the mar-

riage, could not inherit land in England. 5 B. & C. 4.38; 8 D. & R. 18.5; 2

CL & Fin. 571; 9 Bing. N. R. 32; 7 Ch & Fin. 895; 6 Bing. N. C. 385; 1

Scott, N. R. 828 ; West, 11. L. 500.

"One curious circumstance connected with that case is, that undiu- the
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Euolish usage which allows counsel in a cause, if raised to the bench during

its progress, to sit as Judges in it, Chief Justice 'J'ixdal, who had ai-gued the

case for the plaintiff in the King's Bench, gave the opinion of the Judges in

the House of Lords in accordance with -which judgment was finally rendered

for the defendant ; and Lord Bi«)Ugham, who had taken part as counsel for

the defendant in the first argument in the House of Lords, was most reluc-

tant, for reasons which he stated with characteristic fulness and power, to

concur in that judgment. 5 B. & C. 440; 2 Bl. & Fin. 582-598; 7 id. 924,

940-957.

" But that case, as clearly appears by the opinions of Chief Justice Abbott

and his associates in the King's Bencli, as well as by that of the Judges, de-

livered by Chief Justice Tindal, and those of Lord Broi.'Giiam and Lord

CoTTENHAM, after the rehearing in the House of Lords, was decided upon the

ground, that admitting that the plaintiff must be deemed the legitimate son of

his father, yet by what is commonly called the Statute of jVJerton, 20 Hen. IH.

cli. 9, the Parliament of England, at a time when the English Crown had

possessions on the continent in which legitimation by subsequent matrimony

[)revailed, had, although urged by the bishops to adopt the rule of the civil

and canon law, by which children born from the marriage of their parents are

equally legitimate as to the succession of inheritance with those born after

marriage, positively refused to change the law of England as theretofore used

and approved. The ratio decidendi is most clearly brought out by Mr. Justice

JviTTLKDALE and by Chief Justice Tindal."
• It was upon the 'very great new light' thus thrown iqion the question,

and the 'very important additions' thus made to the former arguments, that

Lord Brotgiiam, though not wholly convinced, waived his objections to

judgment for the defendant. 7 CI. & Fin. 939, 943-946. And Lord Cottkn-

11 am, the only other law lord present, in moving that judgment, said, ' I am
extremely satisfied with the ground upon which the Judges put it, because

they put the question upon a ground which avoids the difficulty that seems to

surround the task of interfering with those general principles peculiar to the

law of England, principles which at first sight seem to be somewhat at vari-

ance with the decisions to wdiich the Court have come.' 7 Cl. & Fin. 957.

And see Lord Bhougham, Lord Craxworth, and Lord Wexsleydalp:, in

Fenton v. Lirinf/.itone, 3 jNTacq. 497, 532, 544, 550."

" The most acconq:)lished commentators on the subject, English and Amer-

ican, are agreed that the decision in Doe v. Vardill, which has had so great an

influence with English Judges, does not rest upon general principles of jiiris-

prudence, but upon historical, political, and constitutional reasons peculiar to

England. Westlake's Private International Law (ed. 1858). 90-93 : (ed. 1880),

intro. 9, 53, 168 ; 4 Phillimore's International Law (2d ed.), 538, note ; Dicey

on Domicile, 182, 188, 191, pref. iv. ; 2 Kent Com. 117, note a, 209, note a; 4

id. 413. note d; Story Confl., 93 w and note; Whart. Confl. Laws, 242. Upon
([uestions of comity of States, considerations derived from the feudal law,

from an Act of Parliament of the time of Henry III., and from the constitu-

tion and policy of the English government, have no weight in Massachusetts

at the present day."
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In Miller v. Miller, 91 New York, ai.j; 4) Am. Rep. 6(i9, it was held that

an illegitimate child, made legitimate \)y the subsequent marriage of his

parents, according to the law of the State or country of the marriage and the

parents' domicile, is thereafter legitimate everywhere. The Court observed :

" The statutes of this State, to which we have referred, do not contain the

words ' born out of wedlock,' or the word ' bastard.' The English Statute of

Merton, so called (20 Hen. IIT. chap, i)), not only required that a child, in

oi'der to inherit, should be legitimate, but that ' he should be born in lawful

wedlock as well.' This constitutes a marked difference between that statute

and the statute of this State cited supra.'" " The learned Judge Story, in his

Conflict of Laws, devotes nearly the entire fourth chapter, and no inconsider-

a])le portion of the work, to the consideration of the question involved in the

case at bar, and he asserts the rule, that if a person is legitimated in a coun-

try where domiciled, he is legitimate everywhere and entitled to all the rights

flowing from that status.'' Citing In re Goodman's Trust, L. R., 17 Ch. Div.

206. And the Court continued :
*' The celebrated case of Birlichislle v. Vardill,

reported in 11 Eng. C. L. 260, also in 2 Clark & Fin. 581, and 7 id. 895, and 9

Bing. 7, involved a case of similar character to that presented in the case at

bar, and is specially relied upon by the respondent's counsel. It was there held

that a child born in Scotland, of unmarried parents, domiciled in that coun-

try, and who afterward intermarried thei-e, is not by such marriage rendered

capable of inheriting lands in England. By the Scottish law the marriage

legitimated the child. It was laid down by the Chief Baron on behalf of the

Court that the comity existing between nations is conclusive to give the

claimant the character of the eldest legitimate son of his father, and to give

him all the rights which are necessarily consequent upon that character.

Thus sustaining the general doctrine that by the comity between different

nations the laws of one should be recognized by the other in reference to ren-

dering children boi'n out of wedlock legitimate, but it further held that the

son should not inherit in England, for the reason that although he was legiti-

mate, he was not born in wedlock. The distinction between being legitimate

and being born in wedlock would seem to be a narrow one, and it is difficult

to see how it can be urged that a person can be made legitimate althoiigh

born a bastard, and yet for the purpose of inheriting real estate be illegitimate

because not born in wedlock. The particular phraseology of the Statute of

Merton, so called, had much to do with this limited and narrow construction,

and it is but fair to assume that if the term 'born in wedlock ' had been ex-

cluded, the right of inheritance would have been maintained. It was said in

that case by Bayley, J., that ' the right to inherit lands depends upon the

quality of the land and not upon any personal statutes.' It would lluis seem

that the case was decided upon the peculiar laws governing real estate in

England, and especially upon the Statute of Merton. It was twice argued in t he

House of Lords (2 Clark & Fin. 581 ; 7 id. 895), and eventually decided ui)on the

sole ground that although a child born in Scotland before the marriage of his

parents would become legitimate by the subse(]uent marriage of said parents,

yet he could not inherit in England, for th(> reason tliat the English statute

does not only require that the child be legitimate, but that iie must also be
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born in wedlock. This distinction was strongly criticised l\v Lord Brougham,
one of the ablest of English jurists, and one of tlie Judges in that case when

last heard. He says : 'If what is laid down in this case be law, the bounds

of that law are very narrow ; if it is the law anywhere, it prevails only as the

law within the bounds of Westminster Hall. I know, wherever I go in

Europe it is boldly denied to be the law. I know the opinion of Dr. Story

and other American jurists is against us, and I do not think I could overstate

the degTee in which all these jurists dissent from the judgment in this case.'

See 7 Clark & Fin. 915. Wharton, in his Conflict of Laws, 241, says in re-

gard to this case, ' The opinion was based on the special ground that the

English law as to the descent of honours and real property was of a distinctive

character, and could not be invaded by the piescription of a foreign juris-

prudence.' Parsons in his work on Contracts, in commenting on this case

says :
' ^^'e think such a marriage in Scotland, supposing parents and child

afterward come to America and be naturalized here, v>ould be held here to

make the child an heir as well as give him all other rights of legitimacy.'

'• The case of Birtwhistle v. Vardill is so limited and restricted that it must

be held only to apply to the law as established in Great Britain."

In LitKjen v. Lingen, 45 Alabama, 410 (A. D. 1871). it was held that a

bastard born in France and legitimated there, cannot inherit the estate of his

father in Alabama, nor can he inherit his personal property, if liis father, at

the time of his death, was domiciled in Alabama. The Court cited the Var-

dill case, 5 B. & C. 438, and Smith v. Derfs Adm'r, 34 Pennsylvania State, and

adds nothing by way of argument, but concludes that '• There is no law in

this State that gives validity to an act of legitimation in a foreign country,

or even in a sister State." This decision was pointedly disapproved by the

New York Court iu Miller v. Miller, supra, with the observation that it " is

contrary to the general authority, and should not, we think, be followed."

In Smith v. Kelli/'s Heirs, "23 Mississippi, 107, the statement of Story (Conflict

of Laws, § 105), if offspring would be legitimated by subsequent marriage iu

the country of their birth they would, " perhaps in any country, at all events

in this," become legitimate and be so recognized evei-ywhere. The Court re-

ferred to the opinion of " the majority of the English " Judges that as to

lands in England the laws of that country must govern. And the status of

illegitimacy being fixed in this case by the laws of South Carolina, it was

recognized in Mississippi.

The most recent adjudication on this subject appears to be Van Matre v.

Sanleji (A. D. 1803), 148 Illinois, 530 ; 3!) Am. St. Rep. 190 ; 23 Lawyers' Rep.

Annotated, 325, holding that real property in Illinois may descend to a child

who by adoption in Pennsylvania, has become there the lawful heir of the

owner of the property. The reasoning of Mr. Justice Ghay. in Ross v. Ross,

supra, is said to have been adopted in Keegan v. Geracjhty, 101 Illinois, 26, and

is reaffirmed, and the latter decision is distinguished on the ground that the

question there was as to the right of the adopted child " to take, not from the

adopting parent, but from collaterals, and by representation."

The subject is considerably treated in a note, 39 Am. St. Rep. 229, where

the conclusif)n is that " The manifest tendency of the recent American de-
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cisions i8 to ti-eat adoption as fixing the status of tlie child both in the State

of its domicile where the adoption takes place and in every other State in

wTiich its claims as an adopted child may be asserted." Citing Estate of Wil-

llftnis, 102 California, 70 ; -11 Am. St. Rep. 108, >vliich case appears to be

founded on Jioss v. Ross, siipru. See also note, 17 LaMvers' Uep. Annotated,

l:]9.

As to legitimation, it is said, in a note, 12 Am. St. Rep. 103 :
" The extra-

territorial effect of the legitimizing of a child, like that of an adoption, is not

finally settled. The better opinion is, we think, that when an illegitimate

child has been made legitimate in any mode sanctioned by the laws of the

State or country in which it and its pai'ents at the time reside, its status of

legitimacy becomes tliereu})on established, and entitles it everywhere to in-

herit as the legitimate offspring of such parents." Citing the foregoing

cases, with the Vnrd'dl case and the Pennsylvania and Alaliama cases to the

contrary.

In Bliilhe V. Aijres, 96 California, 532 ; 19 Lawyers' Rep. Annotated, 40, it

was held that the law of the domicile of the father, and not that of the

mother or of the child, governs the question of tlie legitimation of a bastard

child by tlie father's acknowledgment and other acts, the same as in case of

subsequent marriage. This is a learned discussion, and the Court found the

decision on Munro v. Munro, 1 Rol). Sc. App. H. L. 492, " a case crystallizing

the judicial thought of the age upon the subject, and commanding the respect

of all writers and judges upon the law of domicile." And they observe • " In

the celebrated case of Biii whistle v. Var<IUI, 7 Clark & F. 930, to which the

learned Chief Justice refers in his opinion in the Ross case, the decision would

undoubtedly have been in line with Ross v. Ross, if in lieu of the Statute of

Merton, England's law of descent had been similar to the Massachusetts

provision."

A child legally adopted in a foreign State will l)e treated as if he had been

adopted in Rhode Island, for the purpose of determining his right of succes-

sion to an inheritance of property under its laws. Melcin v. Martin (Rhode

Island). 30 Atlantic Reporter, 4ij7.

In Williams v. Kimball, Florida Supreme Court, 26 Lawyers' Rep. Anno-

tated, 74(3, this doctrine was applied in the case of issue of a slave marriage.

The Court said :
" It is contended, however, that the plaintiff Williams is and

has always been a resident of the State of Georgia; that by an Act of that

State he has been legitimated, and that thus being legitimate in Georgia he

has a status estal)lished by law which makes him legitimate in every other

State and country. The effect of this contention would be that the capacity

of a person to inherit real estate in this State would depend, not upon our

laws, but upon the varying statutes of perhaps a hundred or more different

States or countries in which the claimants of the estate might reside. In

such a state of the law, one a resident citizen of the State would be excluded

as an heir, but would be entitled to sliare in the estate if he accidentally lived

over the border line of an adjoining State. This contention of the appellant

cannot be sustained. By the common law. which is law with us, all qu(\stions

of the, distribution and descent of real estati; must be determined by the law

vol.. V. -- !!)
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of the jurisdiction in Avliich the property is situated. Story on Conflict of

Laws, sec. 483; Bonce v. St. Louin, 29 Barb. 65U ; Datccs v. Boylstou, 9 INIass.

;5:37 ; 6 Am. Dec. 72; Br/jan v. Moore, 11 Mart. (La.) 2G ;
13 Am. Dec. Ml,

and authorities cited in note; 3 Am. & Kng. Eucyclop. Law, p. 500: Ahslon

V. Abdon, 1.5 La. Ann. 137; Potter v. Tilcomh, 22 Me. 300 ; Elliott v. Minio,

]Madd. Ch. 10; Chapman v. Robertson, 6 Paige, 027; 3 L. ed. 1128; 31 Am.
Dec. 201.

"Being- convinced tliat a Georgia statute not in harmony with our sys-

tem, upon the capacity of persons to inherit real estate, could not prevail

here, we have not attempted to interpret or construe the same. It cannot be

denied that a number of decisions can be found upholding the proposition

that persons made legitimate by the laws of one State are legitimate every-

where. We have taken great pains to examine a number of these decisions.

They mostly apply to residents of the States in which suits are brought, who,

before their removal thereto, have been legitinialed in other States. Some
proceed upon statutory grounds, some expressly repudiate the common law

and ancient English statutory docti'ine. Before the Parliament of Merton,

in the 20th year of Henry 111., A. D. 1235, it had been the law of England

with respect to the descent of land, that the son must be boi'ii after the actual

marriage of his father and mother. This rule was framed for the express

purpose of excluding in the descent of land in England the application of

the rule of the civil and canon law, by which the subsequent marriage of

the parents was held to make the son born before marriage legitimate. At

the Parliament of Merton the clergy jDroposed to change the law, so that

antenali legitimated by the marriage of their parents might inherit, but the

l)arons refused to change the law of the realm. Therefore the Statute of

Merton instead of being a new enactment upon the subject, M'as a legislative

declaration of an ancient law. It has been declared to be in force in England

by the British House of Lords as late as 1839. BirtwJiistle v. VardiU, 7 Clark

& F. 895 ; Doe v. VardiU, 6 Bing. N. C. 385, It is now by adoption the law

in this State (sec. 7, p. 70S, McClellan's Digest), and, with the statutory ex-

ceptions hereinafter noted, those only possess heritable blood who are born in

lawful wedlock, or in a competent time after its termination. It has been

held that legitimation in a foreign country does not make lawful heirs, in

other countries where the common law or the Statute of ]Merton is now in

force, of those who were born out of lawful marriage. So far as the law of

descents is concerned, the lex loci rei sitce must prevail, and the different

States of this L'nion are foreign countries to each other. In the case of Bin-

whistle V. VardiU , supra, it was decided that a child born iu Scotland before

the marriage of his j^arents, but who was legitimated by their subsequent

marriage according to the laws of that country, could not inherit lands iu

England. In Linrjen v. Lingen, 45 Ala. 410, it was held that a bastard child

conceived in Alabama, but born in France, and legitimated by an acknowl-

edgment of the father in due form of law, according to the laws of that

country, was not a lawful heir to real estate in Alabama. In Smith v. Derr,

34 Pa. 120; 75 Am. Dec. 641, under the authority of Doe v. VardiU, 5 Barn.

& C. 438, and same case on appeal to the House of Lords, cited above, it was
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held that a bastard child duly legitimated by a decree of a Circuit Court of

Teune.ssee, according to the laws of that State, was not thereby rendered

capable of inheriting land in Pennsylvania. Later decisions in Pennsylvania

are to different effect, but they are placed upon the express ground that the

Statute of Merton has been abolisiied in that State since the decision in Sitiitk

V. Derr.

" The status of negroes born of marriages terminating before the general

emancipation of the slaves in the Southern States is a peculiar one. To some

extent the right of marriage was recognized among them. It is a part of the

history of the extinct institution of slavery in the Southern States that these

slave marriages were often had with the approbation of the owners of the slaves;

I hat the marriage ceremonies were pul)licly celebrated, often by the ministers

of the gospel, and were sanctioned by the churches of-the country. The subse-

<|uent cohabitation of the parties was never regarded as illicit or immoral, but

as perfectly right aiid proper ; and it was regarded as a wicked thing for either

party to be unfaithful to the marriage vow. 'llie children born of such mar-

riages were regarded as standing upon a different plane to those slave chil-

dren who were bastards pure and simple. These views prevailed from

regarding marriage as a divine institution, and not from looking upon it from

the standpoint of the law which has concern with it only as a civil contract.

The progeny of such marriages, while perhaps from a liberal point of view

are not bastards, are yet, so far as want of inheritalile blood is concerned,

placed in the same category as bastards."

See Greenhow v. James' Ex'?-, 80 Virginia, Oo(i; oCy Am. llep. 603.

No. 6. — ABD-UL-MESSIH v. FAERA.

(Jui)L. Com. 1888.)

RULE.

Questions as to testamentary capacity, and as to tlie

rights of persons who claim a succession to personalty ab

intestato are governed primarily by the domicil of the de-

ceased ; and distinctions of nationality or membership of

a religions community in regard to the succession can only

be looked to so far as those distinctions are given effect to

by the law of the country of the domicil.
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Abd-ul-Messih v. Farra. i

13 App. Ciis. 431-445 (s. c. 57 L. J. P. C. 88, 59 L. T. 106.)

[i-31] Law of J^ersonnl Status. — Patcer of Testae//. — Distribution. — Turkish

Doiuicil. — Britislt protected Subject. — Clialdean Catholics.

The testator, a member ot" the Chaldean Catholic community, having a

Turkish domicil of origin, fixed his permanent residence in Cairo, where he

acquired the status of a protected British sultject :
—

Held, tliat he died domiciled in the dominions of the Porte, and that the

Consular Court at Constantinople, being bound by sects. 5 and 6 of the

Order in Council of 1873 to follow the same principles which would have

been observed by an English Court of Probate, was right in holding that

the law of Turkey governing the succession to a memlier of the Chaldean

Catholic community domiciled in Turkey be followed in considering the

power of testacy of the deceased and in disti'ibuting his effects.

There is no sucli thing as domicil arising from society and not from con-

nection with a locality ; consequently, as Cairo was not a British possession

governed by English law, the testator's permanent abode therein under

British protection did not attract to him an English or Anglo-Egyptian

domicil.

Appeal from an order of the Supreme Consular Court of Con-

.stantinople (May 28, 1886), by which it was ordered that the

law of Turkey governing the succession to a member of the Chal-

dean Catholic community domiciled in the Ottoman dominions,

should be followed in distributing the effects of Antoun Youssef

Abd-ul-Messili , deceased.

The facts are stated in the judgment of their Lordsliips. The

order was made on a petition presented by the appellant as execu-

tor and residuary legatee under her husband's will on the 27th of

October, 1885, for probate thereof.

[*432] * The respondents (nephew and sister to the deceased)

obtained an order from the Court giving them leave to

plead, among others, a plea to the jurisdiction of the Court on

the ground that the deceased being an Ottoman subject, born at

Bagdad, within the Ottoman dominions, and having died at Cairo,

also within the Ottoman dominions, the Court liad no jurisdic-

tion over the deceased, nor any jurisdiction over his estate at

Cairo.

The Court on the 24th of February, 1886, decreed —
1 Present: — Lord Watson, Lord Hobhouse, Sir Barnes Peacock, and Si;-

James Hannen.
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That the deceased having acquired the status of a protected

British subject, this Court has jurisdiction over the succession

of the above-named deceased
;

and further decreed —
That the question as to what law the Court will follow in

distributing the effects of the above-named deceased may be

raised by future argument.

This judgment was not appealed from and was final.

On the 2Sth of May, 1886, the Court ordered as above.

After argument, the judgment of their Lordships was [436]
delivered by

Lord Watson :
—

The appellant, in October, 1885, instituted the present suit,

before Her ]\Iajesty's Supreme Consular Court at Constantinople,

for probate of the will of her husband Antoun Youssef Abd-ul-

Messih, who died at Cairo in Fe])ruary, 1885, leaving a large

personal estate. Her application was opposed on its merits by

the respondents, two of tiie next of kin of the deceased, who also

pleaded that the Court had no jurisdiction. The Judge of the

Consular Court, by a decree of the 24t]i of .February, 1886, sus-

tained his own jurisdiction, in respect of "the deceased liaving

acquired the status of a protected British subject;" and in tliat

finding both parties have acquiesced. Issues were then adjusted,

the first being,— " Is English law to be followed in distributing

the assets ? " and the second,— " If the Court is of opinion that

P]nglish law is not applicable, is Turkish, or what other law^ ?
"

Evidence, both oral and documentary, bearing upon tliese issues

was adduced ; and thereafter, on the 28th of May, 1886, the learned

Judge pronounced the order now appealed from, whereby he found

that the testator '-died domiciled in the Ottoman Empire, liis

domicil of origin, and a member of the Chaldean Catholic

community;" and in respect of these findings, decreed

* " that the law of Turkey governing the succession to a [* 437]

member of the Chaldean Catholic community domiciled in

Turkey be followed in considering the power of testacy of the said

deceased and in distributing the deceased's effects."

It is therefore res judicatu tluit tlie Consular Court has juris-

diction to entertain the present suit, and to administer the estate

of the deceased, in accordance witli tlic ]irovisions of Her Majesty's

Order in Couiiril, dnlcd tlic 12th of December, 1873. Sect. 5 of
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the Order enacts that Her Majesty's civil jurisdiction in the

Ottoman dominions shall be exercised under and according to the

provisions of the Order, ' and not otherwise
;

" and sect. 6 pre-

scribes that (subject to the other provisions of the Order) tlic

civil jurisdiction thereby established shall, as far as circumstances

admit, "be exercised on the principles of and in conformity witli

the common law, the doctrines of equity, the statute law, and other

law for the time being in force in and for P^ngland." By sect. 91

it is enacted that the Supreme Consular Court at Constantinople

shall be a Court of Probate, and shall, as far as circumstances ad-

mit, have " for and within the Ottoman dominions, with respect

to the property of deceased resident subjects or protected persons,

all such jurisdiction as for the time being belongs to Her Majesty's

Court of Probate in England." According to the interpretation

clause (sect. 4) the word " subject " means a subject of Her Majesty

by birth or by naturalization ; and the expression "a protected per-

son " means a person enjoying Her Majesty's protection. These

are the only classes of persons whose estates, on their decease, are

made subject to the proliate jurisdiction of the Consular Court.

Having regard to the enactments of sects. 5 and 6 of the

Order, their Lordships are of opinion that it was the duty of the

Consular Court to follow, in the present case, the same principles

which would have been observed by an English Court of Probate.

It is a settled rale of English law that civil status, with its

attendant rights and disabilities, depends, not upon nationality,

but upon domicil alone ; and, consequently, that the law of the

testator's domicil must govern in all questions arising as to his

testacy or intestacy, or as to the rights of persons who claim his

succession ah infesi>'to. That doctrine was clearly ex-

[* 438] plained * by Lord Ceanworth in FnoJi hi v. Wijlie, 2 Pi.

C. 68, 10 H. L. C. 19. Accordingly, the tribunal in

which the estate of a deceased is to be administered, if it be not

itself the forum of the domicil, must defer on all these points to

the law of the domicil, and accept that law as its only guide.

The late Antoun Youssef Abd-ul-Messih, who was born at

Bagdad of Ottoman parents resident there, went in early life to

India, wliere he remained for a considerable period, and then

transferred liis abode to Jeddah, in the dominions of the Porte.

In the year 1858 he left Jeddali for Cairo, where he continued to

reside until the time of liis death, and he does not appear to have
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eiitertainetl any intention of changing his residence. During

the whole period of his ?<tay in Cairo he was ile fucto under the

protection of the Britisli Government. In 1876 he was married

to the appeUant, the ceremony being performed in the manner
prescribed by 12 & 13 Vict. c. 68, which was enacted for the pur-

pose of affording facilities for the marriages of Her Majesty's sub-

jects resident abroad. On tlie 9th of June, 1882, he executed in

English form the will now sought to be admitted to probate, by

Avhich he constituted the appellant his residuary legatee and rep-

resentative. Tliese are the whole facts in evidence which have

any matenal bearing upon the question of domicil ; and (apart

from the fact of his having enjoyed British protection in Cairo)

they establish, beyond doubt, that the testator, at the time of his

death, had his domicil in the dominions of the Porte. If he did

gain a domicil in India (of wliich there is no satisfactory proof), he

ceased to retain it when he left that country for Jeddah without

the intention of returning. His domicil of origin then revived and

continued to adhere to him until the acquisition of a new domicil.

It was argued for the appellant that her husband's selection of

a permanent abode, in Cairo, under British protection, attracted to

him an English, or, as it was termed, an Anglo-Egyptian domicil.

That result would, doubtless, have followed if Cairo had been a

British possession governed by English law ; but Cairo is in no

sense British soil ; it is the possession of a foreign Govern-

ment, and subject to the sovereignty of the Porte. * Cer- [*4.')9]

tain privileges have been conceded by treaty to residents

in Egypt, whether subjects of the Queen or foreigners, whose

names are duly inscribed in the register kept for that purpose at

the British Consulate. Tliey are amenable only to the jurisdiction

of our Consular Courts in matters civil and criminal; and they

enjoy immunity from territorial rule and taxation. They constitute

a privileged society, living under English law, on Egyptian soil,

and independent of Egyptian Courts and tax-gatherers. The ap-

pellant maintained that a community of that description ougl)t, for

all purposes of domicil, to be regarded as an ex-ten'itorial colony

of the Crown; and that permanent mendjership ought to cirry

with it the same civil consequences as jiermanent residence in

England, or in one of the coloniiil possessions of Great Britain,

where English law prevails.

The idea of a domicil, independent of lo::dit}-. ;ind .iiisiug simply
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from meinbershi}) of a jjiivileged society, is not recoiicileable with

any of tlie numerous definitions of domicil to be found in the

books. In most, if not all of these, from the Eomau Code (10, 39,

7) to Story's Conflict (§ 41), domicil is defined as a locality— as

the place where a man has his principal establishment and true

home. Probably Lord Westbuey was more precisely accurate,

when he stated, in Bell v. Kcnnechj, L. E., 1 H. L., Sc. 320, that

domicil is not mere residence, " it is the relation which the law

creates between an individual and a particular locality or country."

The same learned Lord, in Udny v. Udinj, L. E., 1 H. L., Sc. 458,

speaking of the acquisition of a residential domicil, said :
'' Domicil

of choice is a conclusion or inference which the law derives from

the fact of a man fixing voluntarily his sole or chief residence in

a particular place, with an intention of continuing to reside there

for an unlimited lime." According to English law, the conclusion

or inference is, that the man has thereby attracted to himself the

municipal law of the territory in which he has voluntarily settled,

so that it becomes the measure of his personal capacity, upon

which his majority or minority, his succession, and testacy or

intestacy must depend. But the law which thus regulates his

personal status must be tliat of tbe governing power in whose

dominions he resides ; and residence in a foreign country,

[*440] without * subjection to its municipal laws and customs, is

therefore ineffectual to create a new domicil.

No authority was cited which gives the least support to the ap-

pellant's contention, except perhaps a single passage in Mr. West-

lake's Treatise (2nd ed., p. 262), in which the learned author

mentions "Anglo-Indian, or Anglo-Turkish domicil" as affording

apt illustrations of the principle that " in the East every person is

a member of that civil society existing in the country in which he

i> domiciled wliicli his race, political nationality, or religion deter-

mine." If by " Anglo-Turkish " the same kind of domicil is meant

as that which the appellant seeks to establish, it has no analogy

whatever to an "Anglo-Indian" domicil. Tlie latter is altogether

independent of political status ; it arises from residence in India,

and has always been held to carry with it the territorial law of

that country, whether under the empire of the Queen, or under

the previous rule of the East India Company, which the Courts

of England treated (in questions of domicil) ns an independent

government. By the law established in India, tli>^ members of
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certain castes and creeds are, in many important respects, governed

by their own peculiar rules and customs, so that an Indian domicil

of succession may involve the application of Hindu or Mahomedan
law ; but these rules and customs are an integral part of the

municipal law" administered by the territorial tribunals. Tlie

legal condition of foreigners resident in Turkey, who are exempted

by treaty from the jurisdiction of its local Courts, is very well de-

scribed by Feraud G-irand (Jurisdiction frantjaise, vol. ii., p. 58),

one of the authorities referred to by the appelhint's counsel. They

form, according to the view of that learned writer, an anomalous

ex-territorial colony of persons of different nationalities, having

unity in relation to the Turkish Government, but altogether de-

void of such unity when examined by itself ; the consequence

being that its memljers continue to preserve their nationality, and

their civil and political rights, just as if they had never ceased to

have their residence and domicil in their own country. But it is

needless to pursue this topic farth.er. Their Lordships are satis-

fied that there is neither principle nor authority for hold-

ing that there is such a thing as * domicil arising from [* 441]

society, and not from connection with a locality. Li re

Tootal's Trusts, 23 Ch. D. 532, 52 L. J. Ch. 664, is an authority

directly in point; and their Lordships entirely concur in the

reasoning by which Mr. Justice Chitty supported his decision in

that case.

It was next argued that the order not only permits suljjects and

protected persons, who at the time of their decease are resident in

the Ottoman dominions, to test according to English law% but pre-

scribes that they shall make their wills in English form, and in no

other. It was represented to be the effect of the order that, in the

case of such persons, English law is the sole criterion by which

their capacity to make a will, and its validity when made, must be

determined. If that were the true construction of tlie order it

Yiii^ht lead to very singular consequences. All that is re([uir(Ml, in

order to give complete proliate jurisdiction to the Consular Cnurt,

is that the testator shall have been resident in the Ottoman domin-

ions at the time of his decea.se; it is not reciuisite that he should

have had his only or his principal residence there. If a Scotchman

went to reside in Egypt for the purposes of his laisiness, leaving

his family at home, and happened to die there, his testament,

sufficiently executed according to the law of Scotland, might b.'
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invalided by the Statute of Wills ; and he, having acquired the

testamentary capacity uf a domiciled Englishman, could gratui-

tously defeat the legal rights of his widow and children, according

to the law of his and their domicil. The same or similar results

would follow in the case of ]jritish subjects coming to Turkey from

any part of Her Majesty's dominions where the law of testate suc-

cession differs from that of England.

The professed object of the order of the 12th of December, 1873,

is, throughout, to confer jurisdiction upon the Consular Courts as

thereby regulated, and to lay down rules for their procedure ; and

it is hardly conceivable that enactments framed for these purposes

only, and not affecting to deal with substantive law, should have

been intended to introduce such great and important alterations of

the personal status and civil rights of Her Majesty's subjects. The

enactments, which not only confer jurisdiction but specify

[* 442] the law to be administered by these Courts, give no * indi-

cation that any such changes were contemplated. Accord-

ing to sect. 6, they are to administer the law for the time being in

force "in and for England," an expression which simply denotes

the law for the time being administered in the Courts of England

;

and, according to sect. 91, they are to have the same jurisdiction

in probate as belongs to the English Court of Probate. If this

suit had been brought in the Court of Probate here, there can be

no doubt that the law applicable would have been that of the

testators domicil ; but it was suggested for the appellant that

the words " in and for England," must be read as if they had been

" in England and for Englishmen." That construction would not

avail her, because the testate succession of an Englishman is regu-

lated by his domicil, which may be in France or elsewhere abroad.

In order to supp(jrt the argument, it would be necessary to make

the" gloss run thus, "in England and for Englishmen domiciled

there." The suggestion has hardly the merit of plausibility, seeing

that it involves the necessity of adding to the otherwise plain

language of the enactment words which liave the effect of giving 't

a totally different meaning.

The only part of the order which lends some colour to this

branch of the appellant's argument is sect. 229, which relates to

proceedings in the case of probate or administration with the will

annexed. It provides that the Court shall ascertain whether the

will propounded was signed by the testator, or some other person
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in his presencs or by his direction, and snbscrilied hy two witnesses,

" according to tlie enactments relative thereto," and shall refuse

probate ii satisfied that it was not, in fact, executed in accordance

with these enactments. The framers of sect. 229, which is, in

terms, a rule of procedure, and nothing more, had obviously in

view the English Statute of Wills, and tliey do not seem to have

made provision for proceedings to prove a will executed in any

other form, but that does not establish that a. will executed in

English form must necessarily be valid. Tliere is no section of the

order wliicli enacts that the Court shall grant probate without

reference to the capacity of the testator, and it does not follow

from the terms of the 229th section that it was intended to over-

ride the general provisions of sect. 6, and to enact by impli-

cation that tlie capacity or incapacity of testators *is not [*44:3]

to be determined by the laws which ordinarily govern their

personal status. The directions of the (jrder witii respect to pro-

cedure in cases of intestacy leave untouched the provisions of sect.

6, so that the property of subjects and protected persons dying

intestate must be administered by the Consular Courts in accord-

ance with the law of their domicil. It can hardly have been con-

templated that a man's personal status should l)e (le})endent upon

the circumstance of his having made a will, and that subjects of

the Queen, not being domiciled Englishmen, are to retain the

status which they carried with them to Egypt if they die intestate,

and must lose it if tliey leave a will which complies witli, the pro-

visions of the English statute, as well as with the requirements of

their domiciliary law. There can be no presumption that the pro-

visions of the order with respect to procedure were intended to

produce such anomalies; and, in the absence either of express

enacting words, or of })lain implication necessitating the inference,

their Lordships cannot hold that the enactments of sect. 229 qualify

the provisions of sect. 6, or in anywise affect the civil status of

those residents in Egypt whose persons and estates are subject to

the jurisdiction of Her Majesty's Consular Courts.

The next alternative presented by the ajipellant's counsel was

this, tliat her liusband liad Jc facto, or at all events according to

Ottoman law, lost liis Turkisli nationality, and had become a sub-

ject of the Queen. That change in his political status was said to

Ije attended with one or othci' of these cons('((U''n('(^s, viz., either

that liis civil status bceam" that of w domiril 'd Miiglisliman : or.
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assuming his doniicil to have been in Bagdad, that a Turkish tri-

bunal would, in administering his estate, defer to the law of

England, as the law of his nationality.

It is clear that the deceased was not, in the sense of English

law, a subject of Her Majesty. ISTeither did he possess that status,

within the meaning of the order, which expressly enacts that it

must be attained either by birth or naturalization. But the ap-

pellant relied upon its having been determined, for the purposes of

this litigation, in tlie final decree of the 24th of February, 1886,

that he had " acquired the status of a protected British subject."

The phrase "protected British subject" does not occur

[* 444] * in the order ; it has no technical significance ; and it

must therefore be taken to express that which the learned

judge unquestionably meant to affirm, viz., that the deceased had

de facto enjoyed the same measure of protection which is accorded

by treaty to British subjects in the dominions of the Porte.

It was arguetl, however, that it is the law of Turkey, and not

the law of England, wliich must determine, for the purposes of

this case, whether the deceased ought to be regarded simply as a

protected alien, or as a British subject who had cast off his alle-

giance to the Porte. Upon this point evidence was led on both

sides. Four legal experts were examined for the appellant, who

asserted that he had, and six for the respondents who asserted

that he had not, become in the eye of Ottoman law, a subject as

well as a protegd of Great Britain. All of these learned gentle-

men were agreed that there is no Turkish text or judicial decision

having any bearing upon the question; and they merely expressed

their individual opinions as to the inference which an Ottoman

triltunal ought to derive, and would probably derive, from the

tenor of existing treaties, and the law on the subject of Ottoman

nationality promulgated by the Porte on the lOtli of January,

1869. Their Lordships do not consider it necessary to decide

between these conflicting opinions, because a decision in her

favour would not assist the appellant's case. If it be assumed

that, in consequence of his having placed liimself under foreign

protection, the Porte resigned the deceased, botli civilly and politi-

cally, to the law of the protecting power, that would merely give

him the same rights as if liis nationality had been Englisli, and

the territorial law of his douiicil would still be applicable to his

capacity to make a will, and to the distribution of his estate.
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There is no evidence whatever tending to show that the Courts

of Turkey, in administering the estate of a person in the position

of the deceased, would be guided not by their own municipal law,

but by the rules followed by English Courts, in the case of domi-

ciled Englishmen. But it was submitted that the appellant ought

now to be allowed to lead proof for the purpose of establishing that

proposition. The record contains no allegation, not even

a suggestion, that there is any special law in Turkey * with [* 445]

respect to the succession of a protected person ; and the

appellant has already had ample opportunity of bringing forward

such evidence as she thought fit, bearing upon the issues settled

for the trial of the cause. In these circumstances, their Lordships

do not think she is entitled to any further allowance of proof.

There must still be some evidence taken, but it must be confined

to the single point specified in the judgment appealed from.

The appellant lastly endeavoured to maintain that the deceased's

residence in Cairo had at least the effect of giving him an Egyptian

as distinguished from a Turkish domicil. That argument was not

addressed to the Court below ; but there appear to be two sufficient

answers to it. The one is, that the appellant has not shown that

a domicil in Egypt, so far as regards its civil consequences, differs

in any respect from a domicil in other parts of the Ottoman do--

minions ; and the other, that residence in a foreign State, as a

privileged member of an ex-territorial community, although it may
be effectual to destroy a residential domicil acquired elsewhere, is

ineffectual to create a new domicil of choice.

Their Lordsliips are accordingly of opinion that no cause has

been shown for disturbing the judgment of the Consular Court

;

and they will humbly advise Her Majesty to that effect. The

appellant must bear the costs of this appeal ; but their Lordships

will humbly advise Her Majesty that the costs of all parties in the

Court below ought to come out of the estate.

ENGLISH NOTES.

The question of testamentary capacity was considered in the case

(cited in the argument) of Maltass v. Maltass (1844), 1 llob. Ecc. Cas.

(37, and also in the case of Bremer v. Freeman (18/57), 1 Deane Ecc.

Rep. 192. In the former case, a will propounded for probate was

made by Mr. Maltass, a British subject Ixini and settled all his life

at Smyrna. His father had been a d niiicil'.l J^nglishinau. It was
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contended that the supposed testator being domiciled in Turkey was

devoid of testamentary capacity. The question was hekl to be con-

cluded by the treaties with the Sultan, which reserves to British

subjects a power to make a will.

In the latter case, an Englishwoman, domiciled at the time in France,

made in 1842, a will in Paris in the English form, executed according

to the Wills Act, 1838, but not in accordance with the requirements of

the French law. The deceased at the time of making the will and at

her death was not naturalised in France, nor had she obtained any

authorization as required by the Code Napoleon. It was held, that she

being domiciled in France, authorization of the French government was

not necessary to confer the right of testacy; but the will was invalid

for non-compliance with the provisions of the lex domicilii. The effect

of the decision that the form of execution depends on the lex domicUii

has been modified by the Act 24 & 25 Vict. c. 114, enabling a British

subject to make a valid will out of the United Kingdom by executing

it according to the lex loci actus the lex domicilii at the time of the

execution, or the lex domicilii oHgii/is.

The law of the domicil to be applied in determining the validity of

testamentary gifts, or in distributing the estate of an intestate, is the

law at the time of his death; and a subsequent change in the law has

no effect. Li/nch v. Paragvaij (1871), L. E., 2 P. & D. 268, 40 L. J.

P. & M. 81, 25 L. T. 164, 19 W. E. 982; In re Agnnoor, Probate

Division, June, 1895.

As to the effect of a will and of the judgment of the Court of the

domicil on beneficial interests in the property' dealt with, see Enoliin

V. Wj/lie, '' Administration," No. 1, 2 E. C. p. 56, and notes p. 74-77,

and Nos. 2 «& 3, pp. 726 & 734, stipra, and notes thereto, p. 741 et seq.,

supra.

AMERICAN NOTES.

This principle is recognized in many of the authorities cited at p. 744, ante.

To these may be added, Peterson v. Chemical Bank, 32 New York, 21 ; 88

Am. Dec. 298; Townes v. Durhin, 3 Metcalfe (Kentucky), 352; 77 Am. Dec.

17G ; McLean v. Hardin, 3 Jones Equity (North Carolina), 204 ; 69 Am. Dec.

740 ; Laivrence v. Kitteridge, 21 Connecticut, 577 ; 56 Am. Dec. 385 ; Carpenter

V. Pennsylvania, 17 Howard (U. S. Supreme Ct.), 462; Gravillon v. Richards'

Ex'r, 13 Louisiana, 293; 33 Am. Dec. 563; Goodall v. Marshall, 11 New
Hampshire, 88; 35 Am. Dec. 472; Minor v. Cardtcell, 37 Missouri, 350; 90

Am. Dec. 390; Speed v. May, 17 Pennsylvania State, 91; 55 Am. Dec. 540;

Harveij v. Richards, 1 Mason (U. S. Circ. Ct.), 381, by Stoky, J. See 2 Kent

Commentaries, Lecture 37.

In Lawrence v. K^itteridge, supra, the law of Vermont that the half4)loo(l

inherits equally with tlie whole was recognized, although opposed to the

Connecticut Utile.
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KULE.

The forms of entering into a contrcact of marriage de-

pend upon the lev loci contractus, — the essentials upon the

lex domiciUi.

Where both parties are, at the time of an alleged mar-

riage, domiciled in the same country, their personal capac-

ity to contract a marriage is determined by the law of

that country.

But where a marriai2;e is celebrated in Eno-land between

parties who, according to the hiw of England, are not sub-

ject to any legal incapacity to marry, and one of whom is,

at the time of the marriage, domiciled in England, the

marriage will not be annulled in an English Court on the

ground of an incapacity imposed by the law of the country

where the other party was domiciled at the time of the

marriage.

Brook and others (Appellants) v. Brook and others and The Attorney-

General (Respondents.)

9 H. L. C. 193-245 (s. c. 7 Jur. n. s. 422, 4 L. T. O."?, 9 W. K. 461).

Confliri of Laivs. — Marridfic — Domicile. [l^*^]

A. and B., British subjects, internmri'ied ; 15. died; A. and C. (the sister

of B.), being both at the time domiciled Britisli subjects, weut to Deumark,

where the marriage of a man with the sister of his deceased wife is valid, aud

there were duly married according to the laws of Denmark :
—
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HelJ, that by the provisions of the English Act. 5 & 6 W. 4, c. 54 (which

makes void all niarriages within the prohibited degrees of consaaguinity or

aiSnity) and having regard to the previous state of the English law and
the declaratory Acts of Hen. A^III., relating to the subject, i;he marriage

in Dennuxrk was void.

William Leigh Brook of Meltliam Hall, in the County of York,

married in May, 1840, at the parish church of Hucldersfield, in

Yorkshire, Charlotte Armitage. There were two children of tliat

marriage, Clara Jane Brook and James YV^illiam Brook.

[*194] In October, 1847, Mrs. * Brook died. On the 7th June,

1850, William Leigh Brook was duly, according to the laws

of Denmark, married at the Lutheran church at Wandsbeck, near

Altona in Denmark, to Emily Armitage, the lawful sister of his

deceased wife. At the time of this Danish marriage, Mr. Brook

and Miss Emily Armitage were lawfully domiciled in England,

and had merely gone over to Denmark on a temporary visit.

There were three children of this union, Charles Armitage Brook,

Charlotte Amelia Brook, and Sarah Helen Brook. On the 17th

September, 1855, Mrs. Emily, the second wife of Mr. Brook, died

at Frankfort of cholera ; and two days afterwards Mr. Brook him-

self died of the same complaint at Cologne, leaving all the five

children him surviving.

Mr. Brook, in the earlj^ part of the day on which he died, exe-

cuted a will, by which he disposed of his property among his five

children, and appointed his brother Charles Brook, and his two

brothers-in-law, John and Edward Armitage, his executors and

trustees. In consequence of the state of his property and of some

pending purchases of land, and afterwards on account of the death

of the infant Charles Armitage Brook, it became necessary to insti-

tute an administration suit, and a bill was filed for this purpose

in March, 1856, which by order of the Court was amended, and

in July, 1856, a supplemental bill was filed, making the Attorney-

General a party to the suit.

The causes came on to be heard in March, 1857, before Yice-

Chancellor Stuart, when certain inquiries were ordered, and in

June, 1857, the chief clerk certified (among others) the facts above

stated, and the certificate raised the question of the validity of

the marriage at Wandsbeck. Evidence was taken on this

[* 195] sidjject, and several * declarations were made by officials

and by advocates in Holstein, that the marriage of a



R. C. VOL. v.] SECT. 11.— .STATUS AND CAPACITY. 785

No. 7. — Brook v. Brook, 9 H. L. C. 195, 206.

widower with the .sister of his deceased wife was perfectly lawful

and valid in Denmark to all intents and purposes whatever.

The cause cominj^- on for hearing, on farther directions, A'ice-

Chancellor Stuakt called in the assistance of Mr. Justice CuESS-

WELL, who, on the 4th December, 1857, declared his opinion that the

marriage at Wandsheck was by the law of England invalid. A^ice-

Chancellor Stuart, on the 17th April, 1858, pronounced judgment,

fully adopting this opinion, and decreed accordingly. This appeal

was then brought.

The question having been fully argued, the learned Lords

present, on the 18th March, 1861, delivered their opinions as

follows :
—

The Lord Chancellor (Lord Campbell) : [-05]

My Lords, the question which your Lordships are called

upon to consider upon the present appeal is, whether the marriage

celebrated on the 9th June, 1850, in the duchy of Holstein, in the

kingdom of Denmark, between William Leigh Brook, a widower,

and Emily Armitage, the sister of his deceased wife, they being

British subjects then domiciled in England, and contemplating

England as their place of matrimonial residence, is to be considered

valid in England, marriage between a widower and the sister of

his deceased wife being permitted by the law of Denmark ?

* I am of opinion that this depends upon the question [* 206]

whether such a marriage would have been held illefjal

and might have been set aside in a suit commenced in England

in the lifetime of the parties before the passing of Statute 5 & 6

Will. 4, c. 54, commonly called Lord Lyndiiurst's Act.

I quite agree with what was said by my noble and learned friend

during the argument on the Sussex Peerage Ca^c, 11 CI. & Fin. 85 :

that this Act was not brought in to proliibit a man from marrying

his former wife's sister, and that it does not render any marriage

illegal in England which was not illegal before. The object of the

second section was to remedy a defect in our procedure, according

to which marriages illegal, as being within the prohibited degrees

either of affinity or consanguinity, however contrary to law, human
and divine, and however shocking to the universal feelings of

Christians, could not be questioned after the death of either party.

But no marriage that was Ijefore lawful was proliibited by the Act;

and I am of opini(»n tliat no marriage! ran now be considered void

VOL. V. — 50
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under it, wliicli, before the Act, might not, in the lifetime of the

parties, have been avoided and set aside as illegal.

There can be no doubt that before Lord Lyndhurst's Act passed,

a marriage between a widower and the sister of a deceased wife,

if celebrated in England, was unlawful, and in the lifetime of

the parties could have been annulled. Such a marriage was ex-

pressly prohibited by the legislature of this country, and was pro-

hibited expressly on the ground that it was " contrary to God's

law." Sitting here, judicially, we are not at liberty to consider

whether such a marriage is or is not " contrary to God's law," nnr

whether it is expedient or inexpedient.

Before the Eeformation the degrees of relationship by

[* 207] * consanguinity and affinity, within which marriage was

forbidden were almost indefinitely multiplied ; but the

prohibition might have been dispensed with by the Pope, or those

who represented him. At the Eeformation, the prohibited degrees

were confined within the limits supposed to be expressly defined

by Holy Scripture, and all dispensations were abolished. The

prohibited degrees were those within whieli intercourse between

the sexes was supposed to be forbidden as incestuous, and no dis-

tinction was made between relationship by blood or by affinity.

The marriage of a man with a sister of his deceased wife is ex-

pressly within this category. Hill v. Good, Yaugh. 302, and Beg.

V. Chadivkh, 11 Q. B. 173, 205 ; 2 Cox C. C. 381 ; 17 L. J. M. C.

33, are solemn decisions that such a marriage was illegal ; and if

celebrated in England such a marriage unquestionably would now
be void.

Indeed, this is not denied on the part of the appellants. They

rest their case entirely upon the fact that the marriage was cele-

brated in a foreign country, where the marriage of a man with the

sister of his deceased wife is permitted.

There can be no doubt of the general rule that " a foreign mar-

riage, valid according to the law of a country where it is celebrated,

is good everywhere." But while the forms of entering into the

contract of marriage are to be regulated by the lex loci contractus,

the law of the country in which it is celebrated, the essentials of

the contract depend upon the lex domicilii, the law of the country

in which the parties are domiciled at the time of the marriage, and

in which the matrimonial residence is contemplated. Although

tlie forms of celebrating the foreign marriage may be different
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from those required by the law of the country of domicile,

the * marriage may be good everywhere. But if the con- [* 208]

tract of marriage is such, in essentials, as to be contrary

to the law of the country of domicile, and it is declared void by

that law, it is to be I'egarded as void in the country of domicile,

though not contrary to the law of the country in which it was

celebrated.

This qualiiieation upon • the rule that " a marriage valid where

celebrated is good everywhere," is to be found in the writings of

many eminent jurists who have discussed the subject.

I will give one quotation from Huherus de Confiictit Lcguni, Bk.

1, tit. 3, s. 2. " liectores imperiorum id comiter agunt, ut jura

cujusque populi intra terminos ejus exercita, teneant ubique suam

vim, quatenus nihil potestati ant juri alterius imperantis, ejusque

civiuni pnejudicetur." Then he gives " marriage " as the illus-

tration :
" Matrimonium pertinet etiam ad has regulas. Si licitum

est eo loco, ubi contractum et celebratum est, ubique validum erit

effectumque habebit, sub eadem exceptione, pnejudicii aliis nou

creandi; cui licet addere, si exempli nimis sit aljominaudi ; ut si

incestum juris gentium in secundo gradu contingeret alicubi esse

permissum
;
quod vix est ut usu venire possit." Id. s. 8. The

same great jurist observes :
" Non ita pnecise respiciendus est

locus in quo contractus est initus, ut si partes alium in contrahendo

locum respexerint, ille non potius sit considerandus. Contraxisse

unusquisque in eo loco intelligitur, in quo ut solveret se obligavit.

Proinde et locus matrimonii contracti non tam is est, ubi contrac-

tus nuptialis initus est, quam in quo contrahentes matrimonium

exercere voluerunt." Id. s. 10.

Mr. Justice Stoky, in his valual)le treatise on " Tlie Conflict of

Laws," while he admits it to be the " rule that a marriage valid

where celebrated is good everywhere," says (s. 113 a) there

are exceptions : those of marriages involving * polygamy [* 209]

and incest, those positively prohibited by the public law

of a country from motives of policy, and those celebrated in for-

eign countries by subjects entitling themselves, under special

circumstances, to the benefit of the laws of their own country, he

adds (s. 114), "in respect to the first exception, tliat of mar-

riages involving polygamy and incest, Christiaiiity is understood t<i

prohibit polygamy and incest, and, therefore, no ( hi'istian country

would recognise polygamy or incestuous niarriagos ; l)ut when we



788 CONFLICT OF LAWS.

No. 7. — Brook v. Brook, 9 H. L. C. 209, 210.

speak of incestuous marriages care must be taken to confine the

doctrine to such cases as by the general consent of all Christen-

dom are deemed incestuous." The conclusion of this sentence

was strongly relied upon by Sir Fitz Roy Kelly, ^vho alleged that

many in England approve of marriage between a widower and the

sister of his deceased wife ; and that such marriages are permitted

in Protestant States on the Continent of Europe and iu most of

the States in America.

Sitting here as a judge to declare and enforce the law of Eng-

land as fixed by Kings, Lords, and Commons, the supreme power

of this realm, I do not feel myself at liberty to form any private

opinion of my own on the subject, or to inquire into what may be

the opinion of the majority of my fellow-citizens at liome, or to try

to find out the opinion of all Christendom. I can as a judge only

look to Avhat was the solemnly pronounced opinion of the Legisla-

ture when the laws were passed which I am called upon to inter-

pret. What means am I to resort to for the purpose of ascertaining

the opinions of foreign nations ? Is my interpretation of these

laws to vary with the variation of opinion in foreign countries ?

Change of opinion on any great question, at home or

[* 210] abroad, may be * a good reason for the Legislature chang-

ing the law, but can be no reason for Judges to vary their

interpretation of the law.

Indeed, as Story allows marriages positively prohibited by the

public law of a country, from motives of policy, to form an excep-

tion to the general rule as to the validity of marriage, he could

hardly mean his qualification to apply to a country like England,

in which the limits of marriages to be considered incestuous are

exactly defined by public law.

That the Parliament of England, in framing the prohibited de-

grees within which marriages were forbidden, believed and inti-

mated the opinion that all sucli marriages were incestuous and

contrary to God's word, I cannot doubt. All the degrees prohib-

ited are brought into one category; and although marriages within

those degrees may be more or less revolting, they are placed on

the same footing;, and before English tribunals, till the law is

altered, they are to be treated alike.

An attempt has been made to prove that a marriage between a

man and the sister of liis deceased wife is declared by Lord Lynd-

HURsr's -Vet to be no Ioniser incestuous. But the enactment
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relied upon applies equally to all marriages within the prohibited

degrees of affinity, and on the same reasoning would give validity

to a marriage between a step-father and his step-daughter, or a

step-son and his step-mother, which would be little less revolting

than a marriage between parties nearly related by blood.

The general principles of jurisprudence which I have expounded

have uniformly been acted upon by English tribunals.

Thus, in the great case of Hill v. Good, * Lord Chief Jus- [* 211]

tice Vaughax and his brother Judges of the Court of

Common Pleas, held, that " When an Act of Parliament declares a

marriage to be against God's law, it must be admitted in all Courts

and proceedings of the kingdom to be so."

In Harford v. Morris^ 2 Hiigg. Con. Eep. 423, 434, the great

Judge who presided clearly indicates his opinion that marriages

celebrated abroad are only to be held invalid in England, if they

are according to the law of the country where they are celebrated,

and if they are not contrary to the law of England. He adds, " I

do not say that foreign laws cannot be received in this Court, in

cases where the Courts of that country had a jurisdiction. P)Ut I

deny the lex loci universally to be a foundation for the jurisdiction,

so as to impose an' obligation upon the Court to determine by

those foreign laws."

I will only give another example, the case of Warrender v.

Warrendcr, 2 CI. & Fin. 488, in which I had the honour to be

counsel at your Lordship's bar. Sir George Warrender, born and

domiciled in Scotland, married an English-woman in England

according to the rites and ceremonies of the Church of England

;

but instead of changing his domicile, he meant that his matrimo-

nial residence should be in Scotland, where he had large landed es-

tates, on which his wife's jointure was charged. Having lived a short

time in Scotland, they separated. Sir George, continuing domiciled

in Scotland, commenced a suit against lier in the Court of Session,

for a dissolution of the marriage on the ground of adultery al-

leged to have been committed by her on the Continent of Europe,

It was objected that this being a marriage celebrated in England, a

country ."n which, by tlie then existing law, marriage was

indissoluble, the Scotch Court had no jurisdiction to * dis- [* 212]

solve the marriage, and Lolleys Case, Fac. Coll. ]\Larch,

1812, and Puss & Ey. 237, was I'elicd ujion, in which a douiicilcd

Eu'dishman lia\iiiu; been married in Eiiulaiid, and wliilc still
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domiciled in England, having been divorced by decree of the Court

of Session in Scotland, and having afterwards married a second

wife in England, liis first wife being still alive, he was convicted

of bigamy in England, and held by all the Judges to have been

rightly convicted, because the sentence of the Scotch Court dis-

solving his first marriage was a nullity. But your Lordships

unanimously held that, as Sir George Warrender at the time of

his marriage was a domiciled Scotchman, and Scotland was to be

the conjugal residence of the married couple, although the law of

England, where the marriage was celebrated, regulated the cere-

monials of entering into the contract, the essentials of the contract

were to be regulated by the law of Scotland, in which the husband

was domiciled, and that although, by the law of England, marriage

was indissoluble, yet as, by the law of Scotland, the tie of marriage

might be judicially dissolved for the adultery of the wife, the suit

jwas properly constituted, and the Court of Session had authority

to dissolve the marriage.

It is quite obvious that no civilised state can allow its domi-

ciled subjects or citizens, by making a temporary visit to a foreign

country, to enter into a contract to be performed in the place

of domicile, if the contract is forbidden by the law of the place

of domicile as contrary to religion, or morality, or to any of its

fundamental institutions.

A marriage between a man and the sister of his deceased wife,

being Danish subjects domiciled in Denmark, may be good all over

the world, and this might likewise be so, even if they were native-

born English subjects, who had abandoned their English

[* 213] domicile, and were domiciled in * Denmark. But I am by

no means prepared to say that the marriage now in ques-

tion ought to be, or would be, held valid in the Danish Courts,

proof being given that the parties were British subjects domiciled

in England at the time of the marriage, that England was to be

the matrimonial residence, and that by the law of England such a

marriage is prohibited as being contrary to the law of God. The

doctrine being established that the incidents of the contract of

marriage celebrated in a foreign country are to be determined

according to the law of the country in which the parties are domi-

ciled and mean to reside, the consequence seems to follow that by

this law must its validity or invalidity be di^tormined.

Sir Fitz Roy Kelly argued that wo could not hold this mar-
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riage to be invalid without being prepared to nullify the marriages

of Danish subjects who contracted such a marriage in Denmark
wliile domiciled in their native country, if they shoudd come to

reside in England. But on principles which I have laid down,

such marriages, if examined, would be held valid in all English

Courts, as they are according to the law of the country in which

the parties were domiciled when the marriages were celebrated.

I may liere mention another argument of the same sort, brought

forward by Sir Fitz Roy Kelly, that our Courts have not jurisdic-

tion to examine the validity of marriages celebrated abroad accord-

ing to the law of the country of celebration, because, as he says,

the Ecclesiastical Courts, which liad exclusive jurisdiction over

marriage, must have treated them as valid. But I do not see any-

thing to have prevented the Ecclesiastical Court from examining

and deciding this question. Suppose in a probate suit the validity

of a marriage had been denied, its validity must have been

determined by the Ecclesiastical Court, * according to the [* 214]

established principles of jurisprudence, whether it was

celebrated at home or abroad.

Sir Fitz Eoy Kelly farther argued with great force, that both

Sir CiiESSWELL Cresswell and Vice Chancellor Stuart have laid

down that Lord Lyndhurst's Act binds all English subjects wher-

ever they may be, and prevents the relation of husband and wife

from subsisting between any subjects of the realm of England

within the prohibited degrees. I am bound to say that in my
opinion this is incorrect, and that Lord Lyndhurst's Act would

not affect the law of marriage in any conquered colony in which a

different law of marriage prevailed, whatever effect it might have

in any other colony. I again repeat that it was not meant by

Lord Lyndhurst's Act to introduce any new prohibition of mar-

riage in any part of the world. For this reason, I do not rely on

the Sussex Peerage Case as an authority in point, although much
reliance has been placed upon it ; my opinion in this case does not

rest on the notion of any personal incapacity to contract such a

marriage being impressed by Lord Lyndhurst's Act on all English-

men, and carried about with them all over the world ; but on the

ground of the marriage being prdhiluted in England as "contrary

to God's law."

I will now examine the authorities relied upon by the counsel

for the appellants. They bring forward nothing fiom the writ-
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ings of jurists except the general rule, tliat contracts are to be con-

strued according to the lex loci contractus, and the^saying of Story

with regard to a marriage being contrary to the precepts of the

Christian religion, upon which I have already commented.

But there are various decisions which they bring forward as con-

clusive in their favour. They begin wath Ooniptii/i \. Bearcroft,

BuUer's N. P. 113, 114, 2 Hagg. Cons. Eep. 444 n., and the class

of cases in which it w^as held that Gretna Creen marriages

[* 215] were valid in * England, notwithstanding Lord Hakd-

wicke's Marriage Act, 26 Geo. 2, c. 33. In observing upon

them, I do not lay any stress on the proviso in this Act that it

should not extend to marriages in Scotland or beyond the seas

;

this being only an intimation of what might otherwise have been

inferred, that its direct operation should be confined to England,

and that marriages in Scotland and beyond the seas should con-

tinue to be viewed according to the law of Scotland and countries

beyond the seas, as if the act had not passed. But I do lay very

great stress on the consideration that Lord Hakdwicke's Act only

regulated banns and licenses, and the formalities by which the

ceremony of marriage shall be celebrated. It does not touch the

essentials of the contract or prohibit any marriage which was be-

fore lawful, or render any marriage law^ful which was before pro-

hibited. The formalities which it requires could only be observed

in England, and the whole frame of it shows it was only territorial.

The nullifying clauses about banns and licenses can only apply to

marriages celebrated in England. In this class of cases the con-

tested marriage could only be challenged for want of banns or

license in the prescribed form. These formalities lieing oliserved,

the marriages would all have been unimpeachable. But the mar-

riage we have to decide upon has been declared by the legislature

to be " contrary to God's law," and on that ground it is absolutely

prohibited. Here I may properly introduce the words of Mr.

Justice Coleridge in Reg. v. ChadivicI,-, 11 Q. B. 238, 17 L. J. M. C.

33. " We are not on this occasion inquiring what God's law

or what the Levitical law is. If the Parliament of that day [Hen.

8] legislated on a misinterpretation of God's law we are bound to

act upon the statute which they have passed."

[*216] * The appellants' counsel next produced a new author-

ity, the very learned and lucid judgment of Dr. PiADCLIFF,

in Steele v. Braddell, Milw. Ecc. Ptcp. (Tr.) 1. The Irish statute, 9
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Geo. II. c. 11, enacts, " tliat all marriages and matrimonial con-

tracts, when either of the parties is under the age of twenty-one,

had without the consent of the father or guardian, shall be abso-

lutely null and void to all intents and purposes ; and that it shall

be lawful for the father or guardian to commence a suit in the

proper Ecclesiastical Court in order to annul the marriage." A
young gentleman, a native of Ireland, and domiciled there, went

while a minor into Scotland, and there married a Scottish young

lady without the consent of his father or guardian. A suit was

brought by his guardian in an Ecclesiastical Court in Ireland, in

which Dr. Eadcliff presided, to annul the marriage on the ground

that this statute created a personal incapacity in minors, subjects

of Ireland, to contract marriage, in whatever country, without the

consent of father or guardian. But the learned Judge said, " I

cannot find that any Act of Parliament such as this has ever been

extended to cases not properly within it, on the principle that parties

endeavoured to evade it." And after an elaborate view of the

authorities upon the subject, he decided that both parties being of

the age of consent, and the marriage being valid by the law of

Scotland, it could not be impeached in the Courts of the country

in which the husband was domiciled, and he dismissed the suit.

But this was a marriage between parties who, with the consent of

parents and guardians, might have contracted a valid marriage ac-

cording to the law of the country of the husband's domi-

cile, and the mode of celebrating the marriage was to be * ac- [* 217]

cording to the law of the country in Avhich it was celebrated.

But if the union between these parties had been prohibited by the

law of Ireland as " contrary to the word of God," undoubtedly the

marriage would have been dissolved. Dr. Eadcliff expressly

says, " it cannot be disputed that every state has the right and the

power to enact that every contract made by one or more of its

subjects shall be judged. of, and its validity decided, according to

its own enactments and not according to the laws of the country

wherein it was formed."

Another new case was brought forward, decided very recently

by Sir Cresswell Cresswell, Simonin v. Mallac, 29 L. J. P. & AI.

97. This was a petition by Valerie Simonin for a declaration of

nullity of marriage. The petitioner alleged tliat a pretended cere-

mony of marriage was had between the petitioner and Leon ^Mallac

of Paris, in tlio parish cliuich of St. jMartin's-iii-tlu'-l'it'lds :



794 CONFLICT OF LAWS,

No. 7. — Brook v. Brook, 9 H. L. C. 217, 218.

that about two days afterwards the parties returned to Paris, but

did not cohabit, and the marriage was never consummated ; that

the pretended marriage was in contradiction to and in evasion of

the Code Napoleon ; that the parties were natives of and domiciled

in France, and that subsequently to their return to France the

Civil Tribunal of the department of the Seine had, at the suit of

Leon Mallac, declared the said pretended marriage to be null and

void. Leon Mallac was served at Naples with a citation and a

copy of the petition, but did not appear. Proof was given of the

material allegations of the petition, and that the parties coming to

London to avoid the French law, which required the consent of

parents or guardians to their union, were married by license in

the parish church of St. Martin's-in-the-Fields. Sir

[* 218] CressWELL Cresswell, after the * case had been learnedly

argued on both sides, discharged the petition. But was

there anything here inconsistent with the opinion which the same

learned Judge delivered as assessor to Vice Chancellor Stuart in

Brook V. Brooh ? Nothing whatever ; for the objection to the

validity of the marriage in England was merely that the forms pre-

scribed by the Code Napoleon for the celebration of a marriage in

France had not been observed. But there was no law of France,

where the parties were domiciled, forbidding a conjugal union be-

tween them ; and if the proper forms of celebration had been ob-

served, this marriage by the law of France would have been

unimpeachable. The case, therefore, comes into the same category

as Compton v. Bearcroft and Steele v. Brctddell, decided by Dr.

Eadcliff. None of these cases can show the validity of a mar-

riage which the law of the domicile of the parties condemns as in-

cestuous, and which could not, by any forms or consents, have

been rendered valid in the country in which the parties were

domiciled.

Some American decisions, cited on behalf of the appellants, re-

main to be noticed. In Greenwood v. Curtis, 6 Mass. Eep. 358, the

general doctrine was acted upon that a contract, valid in a foreign

state, may be enforced in a state in which it would not be valid,

but witli this important qualification, " unless the enforcing of it

should hold out a bad example to the citizens of the state in

which it is to be enforced." Now the Legislature of England,

whether wisely or not, considers the marriage of a man with the

sister of his deceased wife "contrary to God's law," and of bad

example.
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Mechvoy v. Ncedhavi, 16 Mass. Eep. 157, according to the

marginal note, decides nothing which the council for the

respondents * need controvert. "A marriage which is [*219]
good by the laws of the country where it is entered into, is

valid in any other country ; and although it should appear that

the parties went into another State to contract such marriage, with

a view to evade the laws of their own country, the marriage in the

foreign country will, nevertheless, be valid in the country in which

the parties live ; hut this irrinciplr icill not extend to legalize incestu-

ous marriages so contracted." This judgment was given in the year

1819. As in England, so in America, some very important social

questions have arisen on cases respecting the settlement of the

poor. Whether the inhabitants of the district of Medway, or the

inhabitants of the district of Needham were bound to maintain a

[»auper, depended upon the validity of a marriage between a

mulatto and a white woman. They were residing in the province

of Massachusetts at the time of the supposed marriage, which was

prior to the year 1770. As the laws of the province at tliat time

prohibited all such marriages, they went into the neighbouring

province of Rhode Island, and were there married according to the

laws of that province. They then returned to Massachusetts.

Chief Justice Parker held that the marriage was there to be con-

sidered valid, and, so far, the case is an authority for the appel-

lants. But I cannot think that it is entitled to much weight, for

the learned Judge admitted that he was overruling the doctrine of

Huberus and other eminent jurists ; he relied on decisions in which

the forms only of celebrating the marriage in tlie country of

celebration and in the country of domicile were different; and he

took the distinction between cases where the absolute prohibition

of the marriage is forbidden on mere motives of policy, and wliere

the marriage is prohibited as being contrary to religion on

the ground of incest. I myself must deny the * distinction. [* 220]

If a marriage is al)Solutely proliibited in any country

as being contrary to public policy, and leading to social evils, I

think that the domiciled inhabitants of tliat country cannot l)e

permitted, l)y passing the frontier and entering another State in

which this marriage is not prohibited to celebrate a marriage for-

bidden by tlieir own State, and immediately returning to their own
State, to insist on their marriage being recognised as liiwful.

Indeed Cliir'f ,]usti((' Pa!;k-i; i'>;i»resslv idlowed tliat liis (h:ctiino
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would not extend to cases in which the prohibition was grounded

on religious considerations, saying, " If without any restriction,

then it might be that incestuous marriages might be contracted

between citizens of a State where they were held ujilawful and

void, in countries where they were prohibited."

The only remaining case is Sutton v. Warren, 10 Met. Mass.

Eep. 451. The decision in this case was pronounced in 1845. I

am sorry to say, that it rather detracts from the high respect with

which I have been in the habit of regarding American decisions

resting upon general jurisprudence. The question was, whether a

marriage celebrated in England on the 24th of November 1834, be-

tween Samuel Sutton and Ann Hills, was to be held to be a valid

marriage in the State of Massachusetts. The parties stood to each

other in the relation of aunt and nephew, Ann Hills being own sister

of the mother of Samuel Sutton. They were both natives of Eng-

land, and domiciled in England at the time of their marriage. About

a year after their marriage they went to America, and resided as

man and wife in the State of Massachusetts. By the law of that

state a marriage betvfeen an aunt and her nephew is prohibited,

and is declared null and void. Nevertheless, the Supreme

[* 221] Court of * Massachusetts held that this was to be con-

sidered a valid marriage in Massachusetts. But I am
bound to say that the decision proceeded on a total misapprehen-

sion of the law of England. Justice Hubbard, who delivered the

judgment of the Court, considered that such a marriage was not

contrary to the law of England. Now there can be no doubt that

although contracted before the passing of 5 & 6 Will. IV. c. 54, it

was contrary to the law of England, and might have been set aside

as incestuous, and that Act gave no protection whatsoever to a

marriage within the prohibited degrees of consanguinity ; so that

if Samuel Sutton and Ann Hills were now to return to England,

their marriage might still be declared null and void, and they

might be proceeded against for incest. If this case is to be con-

sidered well decided and an authority to be followed, a marriage

contrary to the law of the State in which it was celebrated, and in

which the parties were domiciled, is to be held valid in another

State into wliich they emigrate, although by the law of this State,

as well as of the State of celebration and domicile, such a marriage

is prohiljited and declared to be null and void. This decision, my
Lords, may alarm us at the consequences which might follow fi'om
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adopting foreign notions on such subjects, rather than adhering to

the principles whicli have guided us and our fathers ever since the

Iteformation.

I have now, my Lords, as carefully as I could, considered and

touched upon the arguments and authorities brought forward on

behalf of the appellants, and I must say that they seem to me
quite insufficient to show that the decree appealed against is

erroneous.

The law upon this subject may be changed by the Legislature,

but I am bound to declare that in my opinion, by the

existing law of England this marriage is * invalid. It is [*222]

therefore my duty to advise your Lordships to affirm the

decree, and dismiss the appeal.

Lord Ckanwokth :
—

My Lords, the important question to be decided in this case Is,

whether the marriage contracted in 1850, between William Leigh

Brook, a widower, and Emily Armitage, the sister of his deceased

wife, in Denmark, whei^e such marriages are lawful, was a valid

marriage in England, both parties to it being, at the time it was

contracted, native born subjects of Her Majesty domiciled in

England.

The Court of Chancery decided that it was invalid, as having

been prohibited by the second section of the 5 & 6 Will. IV. c. 54.

One argument on behalf of the respondents was, that this enact-

ment is of a nature so general and extensive that it must be

construed as affecting all Her Majesty's subjects wheresoever born

or domiciled, so that it would operate througliout all our colonies,

and on all who owe allegiance to the British Crown wheresoever

they may be. I cannot concur in that construction of the statute

;

no doubt the Imperial Legislature can, and occasionally does

legislate, so as to affect our colonies, but ordinarily our Acts of

Parliament speak only to the inhabitants of Great Britain and

Ireland ; and I see nothing to lead to the inference that the ennct-

ment in question was meant to have a wider import ; indeed the

exception of Scotland in the next section seems to me, independ-

ently of other considerations, conclusive on the subject.

Excluding, then, this more extensive operation of the enactment,

it seems plain that the prospective effect of the Act is to mnke all

marriages within the prohibited degrees absolutely void,

ah initio, dispensing with the * necessity of a sentence in [* 223]

the Ecclesiastical Court declarimj them void.
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The person.s whose marriages by the second section are declared

Lo be void, are the same persons, and only the same persons, whose

marriages before the passing of that Act might, during the lives of

both parties, have been declared void by the Ecclesiastical Court.

The question, therefore, is, whether before the passing of that

statute the Ecclesiastical Court could have declared the marriage

now in dispute void. It certainly could, and must have done so

if it had been celebrated in England ; and all that your Lordships

have to say is, whether the circumstance that it was celebrated in

a foreign country, where such unions are lawful, would have altered

the conclusion at which the Court ought to have arrived.

In the first place, there is no doubt that the mere fact of a mar-

riage having been celebrated in a foreign country did not exclude

the jurisdiction of the Ecclesiastical Court, while the jurisdiction

as to marriages was exercised by that Court. It was of ordinary

occurrence that the Court should entertain suits as to the validity

of marriages contracted out of its jurisdiction. So that the ques-

tion for decision is narrowed to the single point whether in decid-

ing on the validity of this marriage, if it had come into discussion

before the year 1835, and during the lives of both the parties, the

Ecclesiastical Court would have been guided by the law of this

country or by that of the country where the marriage was contracted.

The case was most elaborately argued at your Lordships' bar,

and we were referred to very numerous authorities bearing on the

subject. The conclusion at which I have arrived, is the

[* 224] same as that which my noble and * learned friend on the

woolsack has come to, namely, that though in the case of

marriages celebrated abroad the lex loci contractus must quoad

solennitates determine the validity of the contract, yet no law but

our own can decide whether the contract is or is not one which

the parties to it being subjects of Her Majesty, domiciled in this

country, might lawfully make.

There can be no doubt as to the power of every country to make

laws regulating the marriage of its own subjects, to declare who

may marry, how they may marry, and what shall be the legal

consequences of their marrying. And if the marriages of all its

subjects were contracted within its own boundaries, no such diffi-

culty as that which has arisen in the present case could exist.

But that is not the case; the intercourse of the people of all Chris-

tian countries among one another is so constant, and the number
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of tlie subjects of one coiintiy living in or passing through another is

so great, that the marriage of the sultject of one country within the

territories of anotlier must be matter of frequent occurrence. So,

again, if the laws of all countries were the same as to who might

marry, and what should constitute marriage, there would be no

difficulty ; but that is not the case, and hence it becomes necessary

for every country to determine by what rule it will be guided in

deciding on the validity of a marriage entered into beyond the

area over which the autliority of its own laws extends. The rule

in this country, and I believe generally in all countries is that

the. marriage, if good in the country where it was contracted, is

good everywhere, subject, however, to some qualifications, one of

them being that tlie marriage is not a marriage prohibited by the

laws of the country to which the parties contracting matrimony

belong.

The real question therefore is, whether the law of this

* country, by which the marriage now under consideration [* 225]

would certainly have been void if celebrated in England,

extends to English subjects casually being in Denmark ?

I think it does ; of the power of the Legislature to determine

what shall be the legal consequences of the acts of its own sub-

jects done abroad, there can be no doubt, and whether the opera-

tion of any particular enactment is intended to be confined to acts

done within the limits of this country, or to be of universal appli-

cation, must be matter of construction, looking to the language

used and the nature and objects of the law.

It must be admitted that the statutes on this subject are in a

confused state. But it must be taken as clear law, that though the

two statutes of Hen. YIIL, i. e. the 25 Hen. VIII. c. 22, and the 28

Hen. VIII. c. 7 (being the statutes which in terms prohibited mar-

riage with a wife's sister as being contrary to God's law), are repealed,

yet by two subsequent Acts of the same reign, namely, the 28 Hen.

VIII. c. 16, and the 32 Hen. VIII. c. 38, wliich had for tlieir object

to make good certain marriages, tlie prohi])ition is, in substance,

revived or kept alive. For in both of them there is an exception

of marriages prohibited by God's law, and in one of them, 28 Hen.

VIII. c. 16, the language of the exception is, "which marriages bo

not prohibited by (rod's laws limited and declared in the Act made in

this present Parliament;" that is tlie repealed Act of the 28 Hen.
VIII. c. 7, S. 11 ; so that it is to that Act, though re]>ealed, that we
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are to look in order to see what marriages the Legislature has

prohibited as being contrary to God's law. It was, perhaps, un-

necessary to advert to this after the decision of the Court of Queen's

Bench in Reg. v. Chadunck, 11 Q. B. 173, 2 Cox, C. C. 381,

[* 226] 17 L. J. M. C. 33, but * it is fit that the grounds on which

we proceed should be made perfectly clear.

Assuming, then, as we must that such marriages are not only

prohibited by our law, but prohibited because they are contrary to

the law of God, are we to understand the law as prohibiting them

wheresoever celebrated, or only if they are celebrated in England ?

I cannot hesitate in the answer I must give to such an inquiry.

The law, considering the ground on wdiich it makes the prohibition,

must have intended to give to it the widest possible operation.

If such unions are declared by our law to be contrary to the laws

of God, then persons having entered into them, and coming into

this country, would, in tlie eye of our law, be living in a state of

incestuous intercourse. It is impossible to believe that the law

could have intended this.

It was contended that, according to the argument of the re-

spondent, such a marriage, even between two Danes, celebrated in

Denmark, must be contrary to the law of God, and that, therefore,

if the parties to it were to come to this country, we must consider

them as living in incestuous intercourse, and that if any question

were to arise here as to the succession to their property, we
must hold the issue of the second marriage to be illegitimate.

But this is not so. We do not hold the marriage to be void be-

cause it is contrary to the law of God, but because our law has

prohibited it on the ground of its being contrary to God's law.

It is our laws which makes the marriage void, and not the law of

God. And our law does not affect to interfere with or regulate

the marriages of any but those who are subject to its jurisdiction.

The authorities showing that the general rule which gives

validity to marriages contracted according to the laws of

[* 227] the place where they are contracted, is subject to *the

qualification I have mentioned, namely, that such mar-

riages are not contrary to the laws of the land to which the parties

contracting them belong, have been referred to not only by my
noble and learned friend, but in the able opinion of Sir Cresswell
Cresswell, delivered in the Court below, as also in tlie judg-

ment of the Vice Chancellor. I abstain, therefore, from going



R. C. VOL. v.] SECT. II.— STATUS AND CAPACITY. 801

No. 7. — Brook v. Brook, 9 H. L. C. 227, 228.

into them in detail; to do so would only be to repeat what is

already fully before your Lordships.

I cannot, however, refrain from expressing my dissent from that

part of Sir Cresswell Ceesswell's able opinion, in which he

repudiates a part of what is said by Mr. Justice Story as to mar-

riages which are to be held void on the ground of incest. That

very learned writer, after stating (Sec. 113) that marriages valid

where they are contracted, are in general to be held valid every-

where, proceeds tlius :
" The most prominent, if not the only

known exceptions to the rule, are marriages involving polygamy

or incest; those positively prohibited by the public law of a

country from motives of policy, and those celebrated in foreign

countries by subjects entitling themselves, under special circum-

stances, to the laws of their own countries." And then he adds

that, " as to the first exception, Christianity is understood to pro-

hibit polygamy and incest, and, therefore, no Cb.ristian country

would recognise polygamy or incestuous marriages; but when we
speak of incestuous marriages, care must be taken to confine the

doctrine to such cases as, by the general consent of all Christen-

dom, are deemed incestuous." Witli this latter portion of the

doctrine of Mr. Justice Story, Sir Cresswell Cresswell does not

agree. But I believe that this passage, when correctly

interpreted, is strictly consonant to the law of * nations. [*2JS]

Story, there, is not speaking of marriages prohibited as in-

cestuous by the municipal law of the country. If so prohibited,

tliey would be void under his second class of exceptional cases

;

no inquiry would be open as to the general opinion of Christen-

dom. But suppose the case of a Christian country, in which there

are no laws prohibiting marriages within any specified degrees of

consanguinity or affinity, or declaring or defining what is incest:

still, even there incestuous marriages would be held void, as polyg-

amy would be held void, being forbidden by the Christian religion.

But then, to ascertain what marriages are, within that rule, inces-

tuous, a rule not depending on municipal laws, but extending

generally to all Christian countries, recourse must he had to what

is deemed incestuous by the general consent of Christendom. It

could never be held that tlie subjects of such a country were guilty

of incest in contracting a marriage allowed and approved by a large

portion of Christendom, merely because, in the contemplation of

other Christian countries, it would be considered to be against

vor. V.— .')!
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God's laws. I have thought it right to enter into this explana-

tion, because it is important that a writer so highly and justly re-

spected as Mr. Justice Story should not be misunderstood, as, with

all deference, I think he has been in the passage under consideration.

HaAiing thus expressed my opinion, I do not feel that I should

usefully occupy your Lordships' time by going again over the cases

which had been so carefully examined by my noble and learned

friend. I agree with him that the cases decided as to Gretna

Green marriages, do not assist the appellants. Lord Haedwicke's

Act, 26 Geo. 11. c. 33, directs that marriages shall only be

celebrated after publication of banns, or by license; if either

party is under age, the 11th section makes the marriage

[* 229] * void unless therci has been the requisite consent of par-

ent or guardian That secti(ni evidently cannot be ex-

teiided to marriages celebrated out of England ; the necessity for

banns or license clearly shows that the operation of the statute

was to be confined to this country, and on that ground such mar-

riages as those I have alluded to have always been deemed valid.

It was on this same ground that the Irish case, Steele v. Brad-

dell, Milw. Ecc. Eep. (Ir.) 1, was decided. Dr. Eadcliff held

that the Irish Statute prohibiting the marriage of a minor without

certain consents, was, from the nature of its provisions, and attend-

ing' to all its enactments, to be deemed to be confined to marriages

celebrated in Ireland; not that the nature of the provisions might

not have been sudi as toshovv' that its operation was intended to be

universal ; indeed he expressly stated the contrary. It has therefore

no bearing on the present case, where the ground of the prohibition

shows that it must have l)een meant to be of the widest possible

extent.

I also concur entirely with my noble and learned friend that the

American decision of Mcdivay v. Needliam. cannot be treated as

proceeding on sound principles of law. The State or province of

Massachusetts positively prohibited by its laws, as contrary " to

public policy, the marriage of a mulatto with a white woman ; and

on one of the grounds of distinction pointed out by Mr. Justice

Story, such a marriage certainly ought to have been held void in

Massachusetts, though celebrated in another province where such

marriages were lawful.

I shall not farther detain your Lordships. I think that this

marriage is one clearly prohibited by the statutes of Henry
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VITI. wheresoever celebrated ; and therefore that * the [* 230]

statute of 5 & 6 Wili. lY. c. 54, make it absolutely void.
~

I therefore concur in thinking that the appeal should be

dismissed.

Lord St, LEONAitDS :
—

My Lords, the question before the House is one of great import-

ance, but not of much difficulty. The learned counsel for the

appellants insisted that as marriage was but a civil contract, it

must, by international law, depend upon the law of the country

wliere it is contracted, and that the question of domicile was ex-

cluded ; that certain marriages in Scotland were allowed in Eng-

land to be good, notwithstanding Lord Hardwicke's Marriage Act;

and that but for the Act of Will. IV. this marriage could not be im-

peached. It was admitted that this country would not recognise

a contract in a foreign country, which was contrary to religion or

morality or was criminal ; but it was argued that the allowance

of marriages such as that under consideration, by other States,

showed that the}' were not contrary to religion or morality, or

criminal, and that the very Act of Will. IV. virtually repealed any

former law of this country impeaching the validity of such mar-

riages as contrary to the law of (lod ; for if deemed to be contrary

to God's law. Parliament would not liave given legal validity to

those which had been solemnised, and it was forcibly urged that

no Act of Parliament treats a marriage with a deceased wife's

sister as incestuous.

I consider this as purely an English question. It depends

wholly upon our own laws, binding upon all the Queen's subjects.

The parties were domiciled subjects here, and the question of the

validity of the marriage will affect the right to i-eal estate.

Warrendcr v. * Warrender, 2 CI. & Fin. 488, shows how [* 231
]

the marriage contract may be affected by domicile. We
cannot reject the consideration of the domicile of the parties in

considering this question ; I may at once relieve the case from any

difficulty arising out of Scotch marriages in fraud, as it is alleged,

of our Marriage Act. When those marriages are solemnised ac-

cording to the law of Scotland, they are no fraud upon the Act,

for it expressly, amongst other exceptions, provides that nothing

contained in it shall extend to Scotland. Lord HAiunviCKK ob-

served in Butler v. Freeman, Ambl. I'Ol.that there was a door

open in the statute as to marriages lieyond seas and in Scotland.
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I may observe that the door was purposely left open, and such

marriages have no bearing upon the question before the House.

The grounds upon which, in my opinion, this marriage in Den-

mark is void by our law, depends upon our Act of Parliament and

upon the rule that we do not admit any foreign law to be of force

here, where it is opposed to God's law, according to our view of

that law.

The argument, as I have already observed, for the appellants,

was, that no law in this country branded marriages with a deceased

wife's sister as incestuous. Let us see how this stands. The 25

Hen. VIII. c. 22, s. 3, states, " that many inconveniences have fallen

as well within this realm as in. otltcrs, by reason of marrying within

degrees of marriage 'proliihited bjj God's law, that is to say," and

then several instances are stated, " or any man to marry his wife's

sister, which marriages, -albeit they lie plainly prohibited and

detested by the laws of God," and it then alludes to the

[* 232] "dispensations by man's power * which is but usurped,"

and declares that no man hath power to dispense with

God's law.

It then by section 4 enacts, " that no persons, subjects or resi-

ants of this realm, or in any of the King's dominions, should from

thencef(»rth, marry within the said degrees ; and if any person had

been married within this realm, or in any of the King's dominions,

within any of the degrees above expressed, and by any Archbisliop,

e^c. of tlie Church of England, should be separate from the bonds

of such unlawful marriage, every separation should be good, and

the children under such unlawful marriage should not be lawful

nor legitimate, any foreign laws, &c. to the contrary notwith-

standing."

The statute of 28 Hen. YIIT. c. 7, repealed the 25 Hen VIII. c. 22,

but l)y section 7 again prohibited at large the marriages, prohibited

by the 25 Hen. VIII. The marriage of a man with his wife's sister

is included in the prohibition, and that and the other prohibited

marriages the Act states to be " plainly prohibited and detested by

the law of God." The statute 28 Hen, VIII. c. 16, made good all

past marriages whereof there was no divorce, and which marriages

were not prohibited by God's laws, limited and declared in the Act

made in this Parliament or otherwise by Holy Scripture.

These Acts were followed by the 32 Hen. VIII. c. 38, " For mar-

riages to stand, notwithstanding pre-contracts." It enacted that
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all marriages as within the Church of England which should he

contracted between lawful persons (as by this Act were declared

all persons to be lawful that were not prohi])ited by God's law to

marry), were not to be affected by pre-contracts, and that no reser-

vation or prohibition God's law except, should trouble or

impeach any marriage without the Levitical degrees, and * no [* 233]

process to the contrary was to l)e admitted within any of

the Spiritual Courts within this the King's realm or any of his

Grace's other lands and dominions.

It appears from these Acts, that the marriage in question is by

the law of England declared to be against God's law, and to he

detested by God ]»lainly, Ijecause, although there is only affinity

between the parties, it was deemed, like cases of consanguinity,

incestuous. We are not at liberty to consider whether the mar-

riage is contrary to God's law, and detested by God; for our law

has already declared such to be the fact, and we must obey the

law. That law has been so clearly and satisfactorily explained by

the learned Judges in the case of Eeg. v. Chadivich, as to render it

unnecessary to observe farther upon it or to trace the repeals and

re-enactments of the laws to which I have referred. As one of

the learned Judges observed, we need not tread the labyrinth of

statutes to discoycr which of the enactments in (question has been

repealed or revived, and which has not. We may use the prior

Acts simply as the best interpreters of the statute 32 Hen. VIII.

c. 38, which is clearly in force.

This l)rings us to the 5 & 6 Will. IV. c. 54, which Avas passed witli

a view to put an end to the uncertainty of the marriage contract

arising from the decisions in our Courts, that where the parties

were withiu the prohibited degrees of affinity, the marriage was

voidable only. The Act drew a distinction between affinity and

consanguinity. It enacted, that all past marriages between per-

sons withiu the pr()liil)ited degrees of affinity, should not be an-

nulled for that cause by any sentence of the Ecclesiastical Court

;

provided that notlnug in tlie Act should affect marriages between

persons being within tlic jiroliiltited degrees of consanguinity. Aiul

the Act tlien proceeds to enact, that all marriages which

should thereafter be celebrated * bet^veen persons within [* 234]

the prohil)ited degrees of consanguinity or affmity sliall be

absolutely null and void to all intents and purposes wdiatsoevei-.

The recital stated the intention to make them ipso facto void, and
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not voidable. Nothing can be plainer. The statute created no

farther }»roliibition ; it treated the legal proliibition already in

existence as ^vell known by the general description in the Act.

The construction of the Act was settled by Beg. v. ChadtcicJc the

law of which case was not disputed at the bar. By that decision

the marriage now in question would have been absolutely void

had it been contracted in England.

This case, then, is reduced to the simple question, Is the mar-

riage valid in this country because it was contracted in Denmark,

where a marriage with a deceased wife's sister is valid ? This

depends upon two questions, either of which if adverse to the

appellants would be fatal to the validity of the marriage, namely,

first, will our Courts admit the validity of a marriage abroad by an

English subject domiciled here with his deceased wife's sister,

because the marriage is valid in the country where it was con-

tracted ? Secondly, is such a marriage struck at by 5 & 6 Will. IV. ?

I think that the marriage has no validity in this country on the

first ground, for by our law such a marriage is forbidden, as con-

trary, in our view, to God's law. The objection that Parliament

gave validity to such marriages already had, in cases of affinity, is

no reason why, when we have in future carefully made all such

mai'riages absolutely void, we should admit their validity in favour

of the law of a foreign country. The learned Judge who assisted

the learned \'iCE Chancellor in the Court below, came to

[* 235] * the conclusion, after an elaborate review of the authori-

ties, that a marriage contracted by the subjects of one

country, in which they are domiciled, in another country, is not to

be held valid, if, by contracting it, the laws of their own country

are violated. This proposition is more extensive than the case

before us requires us to act upon, but I do not dissent from it.

I shall not, however, dwell upon this point, because I think that

upon the second point the marriage is clearly invalid. The appel-

lant relies upon the silence of the Act in respect to marriages

abroad. Now the Act is general and contains a large measure of

relief as well as a prohibition. It gives validity to all marriages

celebrated before the passing of the Act, by persons being within

the prohibited degrees of affinity. This is unlimited, and we could

hardly hold that such of those persons as had been married abroad

were excluded from the benefit of the Act. Why should the

relief be confined, and not allowed as large a range as the words
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will admit ? .Clearly no intention appears to limit the operation of

the words. The next clause, which nullifies the contract, is equally

unlimited. All marriages thereafter celebrated between persons

within the prohibited degrees of consanguinity or affinity are

declared to be null and void. We must give the same interpreta-

tions to the words in this section as to those in the former section.

To whatever class the relief was extended, to the same class, in

addition to those within the prohibited degrees of consanguinity,

the prohibition must be applied. It is of course not denied that

three or four additional words would have put the question at

rest. But wliy wlieu the words are "all marriages," without mak-

ing any exception, are we to introduce an exception in order to

give validity to the very marriages which the Legislature

* intended to render null and void ? The marriage now [* 236]

under consideration shows how expedient it was that the

law should prohibit it. It is not like the exception in the Mar-

riage Act of marriages in Scotland, which enabled parties, without

any real evasion of the lav/, ti» marry there without the forms

imposed by the Act. What was intended was expressed. Here,

on the contrary, the enactment is general and unqualified ; and as

it was intended to create a personal inability, there is of course no

exception. The answer to the argument that the very case is not

provided for in so many words, is, that, with the Marriage Act

before fhem, tlie framers of the new law, w^ould have introduced

an exception to meet this case, if such had been the intention.

But when we advert to the nature of the contract, and the state of

our law in relation to such a contract, which law was not altered

by the new enactment, and bear in mind that the contrary law in

a foreign country ought to receive no sanction here, opposed as it

is to our law declaring such a contract to be contrary to (iod's law,

we cannot fail to perceive that this case falls directly within tlie

enactment that all such marriages shall be null and void.

Authority is not wanting in favour of this construction. Tlie

Royal Marriage Act, as your Lordships are aware, has been held

in this House to extend to marriages abroad. And yet how much

weaker a case was that than the one now befon' us. In it there

was no infraction of (rod's law as declared by our law. The

prohibition there rested only on political grounds. There were

difficulties to surmount in extending the Act to marriages al)road,

which do not occur in tliis case ; the last clause, which makes
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persons wlio assist in celebrating tlie forbidden marriages incur the

pains and penalties, makes the Act a highly penal one.

[* 237] * The invalidity of the marriage of the Duke of Sussex

at Eonie, without the King's consent, was declared by this

House ( The Sussex Peerage Case, 11 CI. & Fin. 85) with the assistance

of six law Lords and seven common law Judges. The unanimous

opinion of the Judges was delivered by Lord Chief Justice Tindal.

He stated the only rule of construction of Acts of Parliament to be,

that they should be construed according to the intent of the

Parliament which passed them. If the words of the statute are in

themselves precise and unambiguous, then no more can be

necessary than to expound those words in their natural and

ordinary sense. The words themselves alone do in such case

best declare the intention of the lawgiver. The Act created a

personal inability in the Duke to contract a marriage without con-

sent. Tlie proliibitory words were general, that every marriage or

matrimonial contract (.>f any such person shall be null and void.

As a marriage once duly contracted in any country will be a valid

marriage all the world over, the incapacity to contract a marriage

in RtMne is as clearly within the prohibitory words of the statute as

the incapacity to contract it in England. So again as to the

second or annulling branch <if the enactment, " that every marriage

without such consent shall be null and void ; '' the words employed

are general, or more properly universal, and cannot be satisfied in

their plain literal ordinary meaning, unless they are held to extend

to all marriages in whatever part of the world they may have

been coiitracted or celebrated. Tlie learned Chief Justice then

addressed himself to the 2nd section of the Act, and made an obser-

vation strongly applicable to my observations on tlie operation of

the 5 & 6 Will. lY. in rendering valid, as I sulunit, former

[* 238] marriages wherever * celebrated. He said, as no doubt

could be entertained by any one but that a marriage tak-

ing ])lace with the due o1»servance of the requisites of the 2nd section,

would be held equally valid, whether contracted and celebrated at

Rome or in England, so the Judges thought it would be contrary

to all established rules of construction if the 'very same words in

the 1st section were to receive a different sense from those in the

2nd; if it should be held that a marriage in Rome contracted with

reference to the 2nd section is made valid, and at the same time a

marriage at Rome is not prohibited under the first ; surely (the
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Chief Justice added), if a marriage of a descendant of Geo. II. con-

tracted or celebrated in Scotland or Ireland, or on the continent, is

to be held a marriage not prohibited by this Act, the statute itself

may be considered as virtually and substantially a dead letter from

the first day it was passed.

I think your Lordships will agree with me that the opinions of

the learned Judges in the Eoyal Marriage case strictly apply to

this case, and ought to rule it ; I adopt every one of those opinions

without reserve. It is true that the Acts are not framed, as they

could not be, exactly alike ; because the Eoyal Marriage Act did

not intend to establish an absolute prohibition, unless in the last

resort. But where that Act, and the Act of "Will. IV. have the

same object, viz., the annulling and rendering void a marriage con-

tracted contrary to their provisions, they are identical, and cannot

admit of two constructions.

I may observe that these were difficulties in the Diilce of Sussex s

Case, with which we have not to contend here ; but the Judges

were of opinion, and tliis House held, that the clause requiring the

consent to be set out in the license and register of the marriage,

was directory only, and applied only to a marriage in

England by license. The * defect in the penal clause in [* 2:)0]

not making provision for the trial of British subjects when

they violate the statute out of the realm, did not operate to make

the enactment itself substantially useless and inoperative.

Upon the whole, therefore, I am clearly of opinion that this

marriage was rendered void by the Act of Will. IV. and I concur

with my noble and learned friend on the woolsack, that the appeal

should be dismissed, and the decree of the Vice Chancellor

affirmed.

Lord Wensleydale :
—

My Lords, I agree in the opinion expressed by my nol)]c and

learned friend on the woolsack, and my other no])le and learned

friends who liave followed him ; and after fully considering the

arguments and judgments in the Court below, as well as the argu-

ments addressed to your Lordships on the appeal, that you ought

to affirm the decree of the Court below.

The question to be decided is, as the Lord Chancellor stated,

whether a marriage celebrated on the 7th June, 1850, in the duchy

of Holstein, between a widower and the sister of his deceased wife,

both being then liritish sul)j(>cts dnmiciled in England, and con-
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templathig England as their future matrimonial residence, is valid

in England, such a marriage being permitted Ly tlie law of

Holstein. The question what the consequences would have been

if the parties had been English subjects domiciled there, is not the

subject of inquiry. The sole question relates to British domiciled

subjects.

Both the Judges in the Court below form their judgment, first,

on the ground of the illegality of such a marriage in England,

prohibited from very early times by the Legislature, and finally by

Lord Lyndhurst's Act, 5 & 6 Will. IV. c. 54 ; secondly, on the

[* 240] ground that that Act * itself is to be considered as a

personal Act, in effect prohibiting all British born subjects,

in whatever part of the world they might happen to be, from con-

tracting such marriages, and declaring those marriages to be

absolutely void. It was likened by them to the Iloyal Marriage

Act, the 12 Geo. III. c. 11, which was clearly an Act affecting

personally the descendants of King George II., in the realm, or out

of it. That appears from the language of the Act itself, and the

object it had in view.

It is unnecessary to enter into the discussion of this part of the

case, if the other ground is satisfactory, which T think it is. But

as at present advised, I dissent upon this point from my noble

and learned friend who has just addressed your Lordships. I

think the constructinu put upon this as a pers(uial Act is wrong.

I do not think the purpose of the statute was to put an end to

such marriages by British subjects in any part of the world. Its

object was only to make absolutely void thereafter all marriages

in this realm between persons within the pvoliil)ited degrees of

consanguinity or affinity which were previously voidable, that is,

which were really void according to our law, though they could

be avoided only by a suit in the Ecclesiastical Court, and that

could be done only during the life of both the married parties.

The question then appears to me to be ]-educed to this single

point : AVas this such a marriage as the EcclesiasticrJ Court would

have set aside if an application had licen made to it for that pur-

pose during the lives of both the married parties previous to the

passing of the Act 5 & 6 Will. JV. c. 54? If it would have been

voidable in that case before that Act, it is now by its opera-

tion absolutely void. I think it clear that it would have been

set aside, and that the view taken particularly by Sir Ckess-
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WELL * Oresswell ill the first part of his opinion upon [* 241]

this part of the case is perfectly correct.

It is the established principle that every marriage is to be uni-

versally recoouised, which is valid according to the law of the

place where it was had, whatever the law may be. This is the

doctrine of Lord Stowell in tiie case of Herbert v. Herhert, 2

Hagg. Cons. Rep. 271. The same doctrine has been laid down in

various authorities, as by Sir Edward Simpson in Scrimshire v.

Scj'imshire, 2 Hagg. Cons. Eep. 417, and by Story and others. If

valid where it was celebrated, it is valid everywhere, as to the

constitution of tlie marriage and as to its ceremonies ; but as to

the rights, duties, and obligations thence arising, the law of the

domicile of the parties must be looked to. That is laid down by

Story's Conflict of Laws, s. 110.

But this universally approved rule is subject to a qualification.

Huber, in his 1st Book, Tit. 3, Art. 8, says, "Matrimonium si

licituin est eo loco ubi contractum et celebratum est, ubique vali-

dum erit, effectumque habebit, sub eadem exceptione, prejudicii

aliis non creandi ; cui licet addere, si exempli niinis sit ahomi-

nandi ; ut si incostum juris geutium in secundo gradu contingeret

alicubi esse permissum
;
quod vix est ut usu venire possit."

A similar qualification is introduced by Story's Conflict of Laws,

ss. 113 a, 114. He states, that the most prominent, if not the only

known exceptions to the rule, are, first, those marringes involving

polygamy and incest ; second, those positively prohibited by the

public law of a country from motives of policy, and a third having

no bearing upon the question before us. And as to the first ex-

ception, he adds, that "Christianity is understood to prohibit

polygamy and incest, l)ut this doctrine must be c(m lined

to such cases as by * (jnural consent of all Christendom [* 242]

are deemed incestuous."

It would seem enough to say, tliat tlu' present case falls wiUiin

the two exceptions, for it is no doubt prohiluted by the jtublic law

of tliis country. And it is l>y no means improbable, that Story's

meaning was to ap})ly his first exceptinn <nily to tliose cases to

which the second could not apply, as suggested l)y my noble and

learned friend ; to those cases, namely, in which there was no

particular law in the country of the domicile of the parties to such

marriages. And in that sense tlie position of Story is unobjection-

uble. His meaning would linvc ])eon more clearly expressed, if
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the second exception had been put the first, and the first made to

apply where no sucli particidar law existed.

It strikes me that this view of the case is correct. And, theie-

fore, it is in reality quite unnecessary to discuss the question

whether, wliere a marriage is objected to not on the ground of its

being against the positive prohibition of a country, but on the

ground of incest, where there is no such prohibition, the incest

must be of such a character as is described in the first exception.

If that question is to be considered, I perfectly agree with the

convincing reasoning of Sir Ceesswell Ckesswell on this point

of the case. What have we to do with the general consent of

Christendom, on the subject of incest, in a question which relates

to our own country alone ? Amongst Christian nations different

doctrines prevail, and surely the true question would be, not,

what is the doctrine of Cliristianity generally, in which all

agree, nor wliat is the prevailing doctrine of Christian nations, but

what is the doctrine, on this subject, of that branch of Christian-

ity which this country professes. If it is condemned by

[* 243] us as forbidden by the law of God in Holy * Scripture, it

is no matter what opinions other Christian nations enter-

tnin on this qiiestidn. This reasoning appears so very clear, that

I must think tliat so able a man as Mr. Justice Story, could never

have meant to lay down the proposition that where any country

prohibited a marriage on account of incest, it must be of such

quality of incest as to be of that character in universal Christen-

dom. If he really did mean to state such a proposition, I must

say I think it cannot be supported.

I proceed, therefore, though 1 think it unnecessary, to show

that this sort of marriage is forbidden in this country on the

ground of its being against the law of God deduced from Holy

Scripture. We have a distinct and clear opinion on this subject

in a well-considered judgment of the Court of Queen's Bench

in the case of Reg. v. Chadwick, 11 Q. B. 17o, 205, 17 L. J. M.

C. 38, which was argued for several days ; and in which Lord

Denman, Mr. Justice Coleridge, and Mr. Justice Wightman, de-

livered very full and satisfactory judgments. It was held that

marriages within the prohibited degrees mentioned in the statute

5 & 6 Will. IV. c. 54, were those within the Lcvitlcal degrees, which

having been before voidable by suit in the Ecclesiastical Court,

were by that statute absolutely avoided. The marriage of a wid-



R. C. VOL. v.] SECT. 11.— STATUS AND CAPACITY. 813

No. 7. — Brook v. Brook, 9 H. L. C. 243-245.

ower with his wife's sister was considered as clearly falling within

this class. The legislative declarations in Henry VIII.'s reign

were considered as statutory expositions of what was intended by

the term " Levitical degrees," whetlier those statutes in which

they occur are repealed or not.

If we are to ini|uire into the latter question, whether they are

repealed or not, it will require some research.

*The whole question is ably and distinctly, stated in [* 244]

a note appended by the learned editor to the case of Sher-

wood V. Bai/, 1 Moo. P. C. 353, 355 (a).

The state of the law appears to be this : The two statutes in

which the term " Levitical degrees " is explained are the 25 Hen.

VIII. c. 22, where they are enumerated and include a wife's sister,

and the 28 Hen. VIII. c. 7, in the ninth section of which are de-

scribed, by way of recital, the degrees prohibited by God's laws in

similar terms, with the addition of carnal knowledge by the hus-

band in some cases ; and with respect to them tlie prohibition of

former statutes was re-enacted.

The whole of this Act, 25 Hen. VIII. c. 22, was repealed by a

statute of Queen Mary ; and so was part of 28 Hen. VIII. c. 7, but

not the part as to the prohibited degrees. That part was repealed

by 1 & 2 Philip el- Mary, c. 8. But by the 1 Eliz. c. 1, s. 2, that

Act itself was repealed, except as therein mentioned, and several

Acts were revived, not including the 28 Hen. VIII. c. 7; no doubt

because it avoided the marriage with Ann Boleyn. But by the

10th section of the 28 Hen. VIII. c. 16 (which in the second^sec-

tion referred to marriages prohibited by God's laws as limited and

declared in the 28 Hen. VIII. c. 7, or otherwise by Holy Scripture)

all and every " branches, words, and sentences in those several

Acts contained, are revived and are enacted to be in full force and

strength to all intents and purposes." The question is, whether

that part of 28 Hen. VIII. c. 7, which relates to prohibited degrees

and describes them, is thus revived ? I think it is. But whether

it is or not, the statements in the statutes are to be looked

at * as a statutory exposition of the meaning of tlie term [* 245]

"Levitical degrees." And that is the clear opinion of

Lord Denman and Mr. Justice Golkriixie in the case to which 1

refer.

The statute law of the country which is binding on all its suli-

jects, therefore, must be considered as pronouncing that this mar-
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riage is a violation of the Divine law, and therefore that it i.s void

within the first exception made by Mr. Justice Story, and within

the principle of the exception laid down by Huber. If our laws

are binding, or oblige us, as I think tliey do, to treat this marriage

as a violation of the commands of God in Holy Scripture, we must

consider it in a court of justice as prejudicial to our social interest

and of hateful example. But if not, it most clearly falls within the

second exception stated by Story, which alone, I think, need be con-

sidered, as it is clearly illegal by the law of this country, whether

it be considered incestuous or not, and a violation of that law.

I do not, therefore, in the least doubt that before the 5 & 6 Will.

IV. it would have been pronounced void by the Ecclesiastical Court

on a suit instituted during the life of both parties. And therefore

I advise your Lordships that the judgment should be affirmed.

Order a.ppeahd against affirmed, and appeal dismissed

toith eosts.

Lords' Journals, IS March, 186L

Sottomayor v. De Barros.

47 L .1. P. 23-26 (s. c, 3 V. D. 1 ; 37 L. T. 415 ; 26 W. R. 455).

Sottomayor v. De Barros (Queen's Proctor intervening).

49 L. J. P. 1-8 (s. (. 5 P. D.94; 41 L. T. 28 I; 27 W. R. 917).

Conflict of Laws. — Marriage. — Def/rees of Consanguiinh/.

A and B., being first cousins and natives of Portugal, where a marriage

between first cousins without a Papal dispensation is void, came to England,

and in 1856 contracted a man-iage there.

On a petition for declaration of imllity of the inarriage, after argument on

the questions of law upon the assumijtioii that the domicile of both parties

at the time of the marriage was in Portugal, it was held In- the Court of Ap-

peal, reversing the decision of Sir R. Piiillimouk, that tlie marriage being

invalid according to the law of the domicile of the parties must be declared

null and void here.

But it being found on the questions of fact raised by the pleas of the

Queen's Proctor, that the domicile of A. was English, the Court dismissed the

petition.

[23] This was an appeal from a decision of Sir Eobert Piiilli-

MORE dismissing a petition of Dona Ignacia Sottomayor to

have her marriage declared null and void.
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The facts of the case as they appeared before the more complete

iiit|uiry at the instance of the Queen's Proctor, are stated in the

written judgment of the Court (James, L. J., Baggallay, L. J., and

Cotton, L. J.), read on the 26th November, 1877, by

Cotton, L. J. This is an appeal from an order of the [24]

Court of Divorce, dated the 17th of March, 1877, dis-

missing a petition presented by Ignacia Sottomayor, praying the

Court to declare her marriage with the respondent, Gonzalo De
Barros, to be null and void. The respondent appeared to the peti-

tion but did not file an answer or appear at the hearing ; and by

the direction of the Judge the Queen's Proctor was served with the

petition, and appeared by counsel to argue the case against the

petitioner. There were several grounds on which the petitioner

originally claimed relief, but the only ground now to be considered

is that she and the respondent were under a personal incapacity to

contract marriage.

The facts are these : The petitioner and the respondent are Portu-

guese subjects, and are and have always been domiciled in that

country where they lioth now reside. They are first cousins, and

it was proved that by the law of Portugal hrst cousins are inca-

pable of contracting marriage, by reason of consanguinity ; and that

any marriage between parties so related is, l)y the law of Portugal,

held to be incestuous, and therefore null and void ; but, though not

proved, it was admitted before us that such a marriage would be

valid if solemnised under the authority of a Papal dispensation.

In the year 1858 the petitioner, her father and mother, and her

uncle De Barros and his family, including the respondent, his eldest

son, came to England, and the two families occupied a house jointly

in Dorset Square, London. The petitioner's father came to this

country for the benefit of his health, and De Barros for the edu-

cation of his children, and to superintend the sale of wine. De
Barros subsequently, in 1861, became manager to a firm of wine

merchants in London, under the style of Caldos Pirothers & Co., of

which the petitioner's father was made a partner, and which stopped

payment in 1865. On the 21st of June, 1866, the petitioner, at

that time of the age of fourteen years and a half, and the respond-

ent of the age of sixteen years, were married at a registrar's office

in London. No religious ceremony accompanied or followed the

marriage, and although the parties lived together in the same house

until the year 1872, they never slept together and the marriage

was never consummated.
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The petitioner stated that she went through the form of raarriage

contrary to her uwu inclination, by the persua.sion of her uncle and

mother, on the representation that it would be the means of preserv-

ing her father's Portuguese property from the consequences of the

bankruptcy of the wine business.

Under these circumstances the appellant in November, 1874, pre-

sented her petition for the object above-mentioned, and Sir Robert

Phillimoee, before whom tlie case was heard, declined to declare

the marriage invalid, and dismissed the petition, but did so, as I

understand, rather because he felt liimself bound by the decision in

the case of Simonin v. Mallac, 2 Sw. & Tr. 67, 29 L. J. P., M. & A.

D7, than because he considered that on principle the marriage ought

to be held good.

If the parties had been subjects of Her ]\Iajesty domiciled in

England, the marriage would undoubtedly have been valid. But

it is a well-recognised principle of law that the question of personal

capacity to enter into any contract, is to be decided according to

the law of domicile. It is however urged tliat this does not apply

to the contract of marriage, and that a marriage valid according to

the law of the country where it is solemnised, is valid everywhere.

This in our opinion is not a correct statement of the law. The law

of a country where a marriage is solemnised must alone decide all

questions relating to the validity of the ceremony by which

[* 25 j the marriage is alleged to * have been constituted ; but, as in

other contracts, so in that of marriage, personal capacity must

depend on the law of domicile, and if the laws of any country prohibit

its subjects within certain degrees of consanguinity from contracting

marriage, and stamp a marriage between persons within the ])ro-

hibited degrees as incestuous, this in our opinion imposes on the

subjects of that country a personal incapacity which continues to

affect them so long as they are domiciled in the country where the

law prevails, and renders invalid a marriage between persons, both,

at the time of their marriage, subjects of, and domiciled in the

country which imposes the restriction wherever such marriage may

have been solemnised. In the argument several passages from

Story's Conflict of Laws were referred to in support of the conten-

tion that in an English Court a marriage between persons who by

our law may lawfully intermarry ought not to be declared void,

though declared incestuous by the law of the parties' domicile,

unless the marriage is one which the general consent of Christen-
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ciom stamps as incestuous. It is hardly possible to suppose that

the law of England, or of any Christian country would consider as

valid a marriage which the oeneral consent of Christendom declared

to be incestuous. Probably the true explanation of the passages in

Story, is given in Brook v. Brook, p. 801, ante (9 H. L. Cas. pp. 227-

2S) by Lord Cranwokth, and by Lord Wensleydale, at pages

811, 812, ante (9 H. L. Cas. pp. 241-42), viz., that in their opinion,

Story is referring to marriages not prohibited or declared to 1 e

invalid by tlie municipal law of the country of domicile.

]>ut it IS said that the impediment imposed by the law of Portu-

gal can be removed by a Papal dispensation, and therefore that it

cannot be said that there is a personal incapacity of the petitioner

and respondent to contract marriage. The evidence is clear that

by the law of Portugal, the impediment to the marriage between

the parties is sucli, that, in the absence of a Papal dispensation,

the marriage would be by the law of that country void as incestuous

The statutes of the English Parliament contain a declaration that

no Papal dispensation can sanction a marriage otherwise incestuous,

]jut the law of Poitugal does recognise the validity of such a

dispensation, and it cannot in our opinion be held that such a

dispensation is a matter of form affecting only the sufficiency of

the ceremony by which the marriage is effected, or that the law of

Portugal, which prohibits and declares incestuous, unless with such

a dispensation, a marriage between the petitioner and respondent,

does not impose on them a personal incapacity to contract marriage.

It is proved that the Courts of Portugal where the petitioner and

respondent are domiciled and resident, would hold the marriage

void as solemnised between parties incapable of marrying and in-

cestuous. How can the Courts of this country hold the contrary.,

and, if appealed to, say the marriage is valid ?

It was pressed upon us in argument that a decision in favour of

the petitioner would lead to many difficulties if questions sliould

arise as to tlie validity of a marriage between an Elnglish subject

and a foreigiier in consequence of jn-ohibitions imposed by the law

of the domicile of the latter. Our opinion on this appeal is con-

fined to the case when both the contracting parties are at the time

of their marriage domiciled in a country the laws of which prohibit

their marriage All persons are legally bound to take notice of the

laws of the country where they are domiciled. No country is bound

to recognise the laws of a foreign State, when they work injustice

VOL. V. — 52
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to its own subjects, and this principle would prevent the judgment

in the present case being relied on as an authority for setting aside a

marriage between a foreigner and an English subject domiciled in

England, on the ground of any personal incapacity not recognised

by the law of this country.

Reliance was placed on Brooh v. Brool\ as a decision in favour

of the appellant. If, in our opinion, that case had been a decision

on the question arising on this petition, it would have been sufficient

without more, to refer to that case as decisive. The judgment

[* 26] in that case, however, only decided that the English * Courts

must hold invalid a marriage between two English subjects,

domiciled in this country, who were prohibited from intermarrying

by an English statute, even though the marriage was solemnised

during a temporary sojourn in a foreign country, It is therefore

not decisive of the present case ; but the reason given by the Lords

who delivered t^heir opinions in that case .'-trongly support the prin-

ciple on which this judgment is based.

It only remains to consider the case of Simonin v. Mallac. An
objection to the validity of the marriage in that case, which was

solemnised in England, was the want of the consent of parents re-

quired by the law of France, but not, in the circumstances, by that

of this country. In our opinion this consent must be considered

as part of the ceremony of marriage, and not a matter affecting the

present capacity of the parties to contract marriage ; and the de-

cision in Simonin v. Mallac does not, we think, govern the present

case.

The judgment appealed from must therefore be reversed, and a

decree made declaring the marriage null and void

The case wa.'^ then remitted to the Probate Divi.sion ii order that

the questions of fact raised by the Queen's Pi'octor's pleas should be

determined. It was pleaded {inter alia and) sixthly, that the peti-

tioner and respondent, at the time of the marriage, were domiciled

in England. The facts as proved by the evidence appear from the

judgment delivered on the 6th of August, 1878, hy

The President (Sir James Hannen) [after dealing

[*49 L. J. P. 3] with the other issues]. * The sixth issue is the impor-

tant one on which the arguments have chiefly turned,

namely, whether or not the petitioner and respondent were, or either

of them was, at the time of the marriage domiciled in England. With
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regard to the petitioner, as she was a minor at the time of the mar-
riage, her domicile was that of her father. His domicile was Portu-

guese down to the time of his coming to England in 1858, and lam
not satisfied that he had at that time, or at any time afterwards, men-
tal capacity to change his domicile. I therefore find that the domicile

of the petitioner at the time of the marriage was Portuguese. With
regard to the respondent, he was also a minor, and his domicile was
therefore, the same as his father's, whom I shall call Gonzalo de

Barros, though he was sometimes called Caldos. This person for-

merly carried on the business of wine grower and exporter

in Portugal. * In 1858 he came to England, bringing with [* 4]
him the whole of his family. Here he set up in business

as a wine merchant and importer. In 1860 he took a lease of a

house in Dorset Square for twenty-one years. On the 31st of July,

1861, an agreement was entered into for the formation of a partner-

ship for twenty years between the brother of Gonzalo de Barros

and his sister and sister-in-law as wine importers and merchants

under the style of Caldus Brothers, of which partnership Gonzalo

was to be manager at a salary of £500 per annum, with the option

of becoming a partner. The business was to be and was carried

on at 9 Catherine Court, St. Svvithin's Lane. The firm of Caldos

Brothers failed in 1865 ; but Gonzalo de Barros continued to reside

in London, and his son, the respondent, being still a minor, set up

in the wine business. It is said by one of the witnesses that Gon-

zalo de Barros lived privately in London at the time, by which it

would seem to be meant that he followed no business, but it is

probable that tlie business of the son was regarded as the business

of both. In 1868, in the course of some legal proceedings wlncli

were instituted in Portugal, Gonzalo de Barros informed his solicitor

that his domicile was English, and instructed him to collect evi-

dence in support of this assertion, which was done. In 1870

Gonzalo de Barros died in London, never having quitted London
sinc3 his coming here in 1858. Evidence was given that he fre-

quently said during this period that he meant to remain in England
;

and, on the other hand, the only evidence besides that of the ]»eti-

tioner and her mother offered to rebut the inference to be drawn

from the facts above stated was that of one witness that Gonzalo

frequently said that he should return to Portugal " as soon as his

affairs were settled." It is evident, however, that this is not the

language of a man who has become tlic manager of a business at a
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salary of £500 a year, and even assuming the correctness of the

witness's memory, such declarations cannot outweigh the evidence

of the facts above staled. Doucct v. Gcogliegaa, 9Cli. D. 441. From
these facts I draw the inference that the father of the respondent

at the time he became the manager of the vrine business adopted Eng-

land as his place of permanent residence, with the intention of remain-

ing there for an unlimited time ; in other words, that he became

domiciled here. It follows, tlierefore, that the respondent's domicile

was English also. There is abundant evidence that the respondent

himself, after he came of age, continued to look upon England as the

place of his domicile, and this may perhaps have some reflex effect in

considering what place his father had chosen as his domicile ; but

as the time of the marriage is the important point in the case, I do

not think it necessary to dwell on the evidence of the respondent's

subsequent intentions. Tlie question then arises, wdiat is the law

applicable to such a case? It is clear that the judgment which

has been already given by the Court of Appeal is not applicable to

such a state of facts. The language of the Court of Appeal is

explicit :
—

" It was })ressed upon us in argument that a decision in favour

of the petitioner would lead to many difficulties if (juestions should

arise as to the ^alidity of a marriage between an English subject

and a foreigner in consequence of prohibitions imposed by the law

of the domicile of the latter. Our opinion on this a])peal is con-

fined to the case where both the contracting parties are at the time

of their marriage domiciled in a country the law of which prohibits

their marriage."

This passage leaves me free to consider whether the marriage of

a domiciled Englishman in England with a woman subject by the

law of her domicile to a personal incapacity not recognised by Eng-

lish law must be declared invalid by the tribunals of this country ?

Before entering upon this inquiry, I would observe that the Lords

Justices a])pear to have laid down as a principle of law a proposition

which was much wider in its terms than was necessary for the

determination of the case before them. It is thus expressed :
" It

is a well-rec )gnised principle of law that the question of personal

capacity to enter into any contract is to be decided by the

[* 5] law of domicile." * And, again :
" As in other contracts, so

in tliat of nmrriage, personal capacity must depend on the

law of domicile." It is of course competent for the Court of Appeal
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ti) lay down a principle which if it formed the basis of the judgment
of that Court, must, unless it be disclaimed by the House of Lords,

be binding on all future cases. But I trust I may be permitted,

without disrespect, to say that the doctrine thus laid down has not

hitherto been " well recognised." On the contrary it appears to

me to be a novel principle for which, up to the present time, there

has been no English authority. What authority there is seems to

be distinctly the other way. Thus in the case of Male v. lloherts, 3

Esp. 163, 6 E. E. 823, the contract on which the defendant was sued

was made in Scotland. The defence was that the defendant was an
infant, but Lord Eldon held the defence bad, saying, " If the law
of Scotland is that siicli a contract as the present could not be en-

forced against an infant, it should have been given in evidence.

The law of the country where the contract arose must govern the

contract." Sir E. Si.mfson, in the case of Bcrimshire v. Scrimsliire,

2 Consis. 412, when dealing with the subject, says :
" This doctrine of

trying contracts, especially those of marriage, according to the law of

the country wdiere they are made, is conformable to what is laid down
in our books, and what is practised in all civilised countries." And
again, " These authorities fully show that all contracts are to lie con-

sidered according to the laws of the country where they are made, and

the practice of civilised countries has been conformable to tliis doc-

trine, and by the common consent of nations has been so received."

This is the view of the subject which is expressed by Burge (vol. 1, c.4,

132), and by Story (CoiiHict of Laws, section 103) ; and Sir C. Cress-

well in Simonin v. Mallac, 2 Sw. & Tr. 67, says, " In general the

personal competency of individuals to contract has been held to

depend on the law of the place where the contract was mad(^" If

the English reports do not furnish more authority on the point, it

may perhaps ])e referred to its not having been questioned. I can-

not but think, tberefore, that the learned Lords Justices would not

desire to basi^ their judgment on so wid(- a })r(iposition as tliat wjiidi

they have laid down with reference to the ])ersonal capacity to enter

into all contracts. In truth very many and serious diiticulties

arise if marriage be regarded only in the light of a contract. It is,

indeed, based upon the contract of the parties, but it i.^ a stafux

arising out of contract to which each country is entitled to attach

its own conditions, both as to its creation and duration. In some

countries no other condition is imposed than that the parties, being

of a certain age, and not related within certain specified degrees,
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shall have contracted with each other to become man and wife; but

that in those countries marriage is not regarded merely as a con-

tract is clear, since the parties are not at liberty to rescind it. In

some countries certain civil formalities are prescribed, in others a

religious sanction is required. If the subject be regarded from this

point of view, the effect of the recent decision of the Court of Ap-

peal has only been to define a further condition imposed by English

law, namely, that the parties do not both belong by domicile to a

country the laws of which prohibit their marriage. But as I have

already pointed out, that judgment expressly leaves altogether un-

touched the case of a marriage of a British subject in England,

where the marriage is lawful, with a person domiciled in a country

where the marriage is prohibited. With regard to such a marriage,

all the arguments which have hitherto been urged in support of

the larger proposition, that a marriage good by the law of the

country where solemnised must be deemed by the tribunals of that

country to be valid irrespective of the law of the domicile of the

parties, remain with undiminished effect. They cannot be stated

with greater accuracy and force than by Sir C. Cresswell in Sim-

onin V. Mallac, 2 S\v. & Tr. 07 ; and, as I could not express myself

so well, I shall adopt the language of that learned Judge as my
own, without introducing the qualification which the de-

[* 6J cision (»f the * Court of Appeal has created. Ikit before

quoting the language of that very eminent Judge, I must

observe that the Court of Appeal has distinguished the pres-

ent case from that of Simonin v. Mallac, 2 Sw. & Tr. 67, on the

ground that there the incapacity arose from the want of consent of

parents, and that " the consent of parents required by the law of

France must be considered a part of the ceremony of marriage."

Certainly Sir C. Cresswell did not base his judgment on that

ground. After observing that a distinction might be drawn be-

tween an absolute and conditional prohibition, he proceeds :
" But

takin^r the decree of the French Court in the suit there instituted

as evidence that by the law of France this marriage was void, we

again come to the broad question : Is it to be judged of here l)y

the law of England or the law of France ? In general the personal

competency or incompetency of individuals to contract has been

held to depend upon the law of the place where the contract is

made. But it was and is contended that such a rule does not ex-

tend to contracts of marriage, and that parties are with reference
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to them bound to the law of their domicile." Then, after review-

ing the authorities, he says :
" It is very remarkable tliat neither

in the writings of jurists, nor in the arguments of counsel, nor in

the judgments delivered in the Courts of justice, is any case quoted

or suggestion offered to establish the proposition that the tribunals

of a country where a marriage has been solemnised in conformity

with the laws of that country should hold it void because the

parties to the contract were the domiciled subjects of anotlier country,

where such a contract would not be allowed." And later on the fol-

lowing passage occurs which is specially applicable to the present

case :
" Every nation has a right to impose on its own subjects

restrictions and prohibitions as to entering into marriage contracts,

either within or without its own territories ; and if its subjects

sustain hardship in consequence of those restrictions, their own
nation only must bear the blame ; lint what right has one inde-

pendent nation to call upon any other nation equally mdependent to

surrender its own laws in order to give effect to such restrictions

and prohibitions ? If there be any such right it must be found in

the law of nations, that law to which all ' nations have consented,

or to which they must l)e presume<l to consent, for the common
benefit and advantage.' And which would be for the common
benefit and advantage in such a case as the present? The ol»ser-

vance of the law of the country where the marriage is celebrated,

or the law of a foreign country ? Parties contracting in any country

are to ba assumed to know, or to take the responsibility of not

knowing the law of that country. Now, the law of France (in this

case read Portugal) is equally stringent, whether both parties are

French or one 'jnly. Assume then that a French subject comes to

England, and there marries without consent a subject of another

foreign country, by the laws of which such a marriage would be

\'alid, which law is to prevail ? To which country is an English

tribunal to pay the compliment of adopting its law ? As far as

the law of nations is concerned each must have an equal right to

claim respect for its laws. Both cannot be observed. Would it

not, then, be more just, and therefore more for the interest of all,

that the law of that country should prevail which both are pre-

sumed to know and to agree to be bouiul by? Again, assume that

one of the parties is English, would not an English sul)ject have as

strong a claim to the benefit of English law as a foreigner to the

l)enefit of foreign law ? . . . The gi'eat importance of having some
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one certain rule applicable to all cases ; tlie ditficulty, not to say

impossibility, of having any rule applicable to all cases, save that

the law of the country where a marriage is solemnised shall in that

country at least decide whether it is valid or invalid ; the absence of

any iudicial decision or dictum, or of even any opposite opinion of

any writer of authority on the law of nations, have led us to the

conclusion that we ought not to found our judgment in this case on

any other rule than the law of England as prevailing amongst

English subjects."

This was the opinion of Sir C. Cresswell, Ciiannell, B., and

[*7] Keating, J., * constituting the full Court, whose decisions at

that time were only subject to review by the House of Lords.

The Court of Appeal has, indeed, without alluding to the arguments

of these very eminent Judges, now overruled their opinion ; but Lord

Justice Cotton" has expressed his concurrence in their views so far

as is necessary for the purposes of the present case. He says :
" No

country is bound to recognise the laws of a foreign State when they

work injustice to its own subjects, and this principle would prevent

the judgment in the present case being relied on as an authority

for setting aside a marriage between a foreigner and an English

subiect domicilsd in England on the ground of any personal incapa-

cit}- not recognised by the law of this country." Xumerous examples

may be suggested of the injustice which might be caused to our own

subjects if a marriage was declared invalid on the ground that it

was forbidden by the law of the domicile of one of the parties. It

is still the law in some of the United States that a marriage between

a white person and a " person of colour " is void. In some States

the amount of colour which will incapacitate is undetermined. In

North Carolina all are prohibited who are descended from negro

ancestors to the fourth generation inclusive, though an ancestor of

each generation may have been a " white person " (Pearson on Mar-

riage, section 308). Suppose a woman domiciled in Xorth Carolina,

with such an amount of colour in her blood as would arise from

her CTreat-orandmother beincr a ne^ress, should marrv in tliis country,

should we be bound to liold that such a marriage was v(»id ? Or,

suppose a priest or monk domiciled in a country where the marriage

of such a person is prohibited, were to come to this country and

marry an Englishwoman, could this Court be called on, at the in-

stance of the husband, to declare that the nuarriage was null, and to

give a legal sanction to his repudiation of his wife ? Mr. Dicey, in
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his excellent treatise on " Domicile," p. 223, answers these questions

in the negative, and })laces these two cases under this head :
—

"A marriage cele1)rated in England is not invalid on account of

any incapacity of either of the parties which, tliough imposed by

the law of his or her domicile, is of a kind to which our Courts re-

fuse recognition."

But on what principle are our Courts to refuse recognition, if not

on the basis of our laws ? If this guide alone be not taken, it will

be free to every Judge to indulge his own feelings as to what pro-

hibitions by foreign countries on the capacity to contract a mar-

riage are reasonable. What have we to do, or, to be more accurate,

what have the English tribunals to do, with what mav lie thouCTht

in other countries on such a subject ? Reasons niay exist else-

where why coloured people and white should not intermarry, or

why first cousins should not. But what -distinction can we prop-

erly draw between these cases ? And why are they not both to

be regarded in the same light here — namely, that as they are

alike permitted by our laws, we cannot recognise their prohibition

by the laws of other countries as a reason why w^e should hold

that such marriages cannot be contracted liere ? Of the cases cited

on the argument, the only one which I think necessary to mention

is that of Mcttr v. Mdte, 1 Sw. & Tr. 416, where Sir 0. Cresswell

held, that a domiciled English subject could not marry a deceased

wife's sister at the place of her domicile, although by the law of

that place \\\ii marriage would be good. But Sir C. Cresswell had

himself pointed out in Simonin v. Mallac, 2 Sw. & Tr. 07, the dif-

ference between controversies arising in the country where the

marriage was celebrated and those arising elsewhere, and his judg-

ment in that case showed that he considered that tlie law of the

place of celebration must prevail before the tribunals of that place.

Before concluding, I wish to direct attention to tlie statute law

on this subject of the marriage of first cousins. The statute of 32

of Henry VIH. c. 3S, aft(U- reciting that the Sec of Bome had

usurped the power of juaking that unlawful which by God's law

was lawful, and the dispensation whereof they always re-

served to themselves, as in kindred or * affinity between [* 8]

cousins-germayne, and all because they would get money by

it, and keep a reputation for their usurped jurisdiction, enacts that

all and every such marriage as within the Church of England slndl

be contracted between lawful persons, as by this Act we declare all
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persons to \>e lawful that be not prohiljited by God's laNV to many,

shall be valid. This statute and all the marriage Acts which have

since been enacted are general in their terms, and, therefore, appli-

cable to and bind all persons within the kingdom. In the weighty

language of Lord Mansfield, " the law and legislative government

of every dominion equally affects all persons and all property

within the limits thereof, and is the rule of decision for all ques-

tions which arise there." Campbell v. Hall, Cowp. 208. Where

is the enactment, or wliat is the principle of English law which

engrafts on this statute the exception that it shall not apply to the

marriage in England of cousins-german who, Ijy the law of another

country, were prohibited from marrying without the dispensation

of the Pope ? And, further, I would ask, what is the distinction

between the prohibition of a marriage unless the consent of a

parent be obtained, as in Simonin v. Mallac, 2 Sw. & Tr. 67, and

the prohibition of a marriage unless the dispensation of the Pope

be granted, as in this case ? And if there be a distinction, which I

am unable to perceive, why is greater value to be attached by the

tribunals of this country to the permission of the Pope tlian to

that of a father ? For the reasons [ have given, T hold that the

marriage between the petitioner and the respondent was valid, and

I dismiss the petition.

ENGLISH NOTES.

The mode of celebration of marriage and tlie con.sent of guardians or

parents have been held not to belong to the essentials, but to the form,

wliich depends ou the lex loci actus. In jScrims/iire v. Scrimshire

(17r)2), 2 Hagg. Const. 395, the suit was for restitution of conjugal

rights brought by tlie wife. The marriage was celebrated in France,

wh3i'e it does not appear that either of the parties was domiciled. The

law of France requires that marriage of persons under the age of twenty

must liave been with the consent of parents or guardians, else it is null

android; and that marriages should be celebrated by priests, licensed to

marry and exercise their functions within the district where the parties

live. The husband and wife were both minors at the date of the mar-

riage, which was solemnised in a private house by an unauthorised

priest and witliout the consent of the parents. Mr. Scrimshire pleaded

that the marriage was null and void on these grounds. Sir Edward
SiMPSox dismissed the suit, observing "as the law of the country

where the contract is made seems to be, according to the law of na-

tions, the oidy law of determining in these cases, I cannot pronounce
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for the marriage, but must pronounce against it, and dismiss Mr. Scrim-

shire from the suit." The same principle was affirmed in Bitt/er v.

Freeman (1756), Ambl.SOo; Harford v. Morris (1776), 2 Hagg. Const.

423; Middletoii v. Jawverin (1802), ib. 437; Balrymple v. Dairy ni.ple

(1811), 2 Hagg. Const. o4; Lacon v. HUjgins (1822), 3 Stark. 178;

Swift V. Kelhj (1835), 3 Knapp, 257; Kent v. Burgess (1840), 11 Sim.

361; Booker v. Booker (1863 ), 3 S. & T. 526, 33 L. J. P. & M. 42.

Conversely', English Courts have pronounced in favour of marriages

satisfying the lex loci actus in form. Herbert v. Herbert (1819), 3 Phil.

Ecel. 58; Smithy. 2Iaxwell (1824), Ey. & Mo. 50; Brliikley v. Attor-

ney-General (1890), 15 P. U. 76, 59 L. J. P. D. 51, Xo. 10, p. 841,

jiost.

The 'rule has been modified by statutes in favour of mai'riages of

British subjects marric'd according to the provisions of the Acts. Such

statutes are 4 Geo. IV. c. 91 (1823) ; 12 & 13 Vict. c. 68 (1849), 42 &
43 Vict. c. 29 (1879).

Another exception to referring tlie form of marriage to the lex loci

actus is in the case of marriages celebrated in a country or place where

tliere is no law a])]»licable to the case. A marriage in such a place

celebrated according to tlie forms, so far as it is possible to observe them,

and with tlie consents required by the personal law of the parties, is

valid. Lautour v. Tecsdale (1816), 8 Taunt. 830, 21 K. 11. There a

marriage between British subjects celebrated at Madras in such a man-

ner as to constitute a valid marriage according to English law as it existed

before the Marriage Act which relates only to England, was upheld;

for there was no lex- loci actus applicable to the marriage of Europeans.

''British subjects," said the Chief Justice Gibbs, " settled at Madras,

are governed by the laws of this country which they carry with them,

and are unaffected by the laws of tlie natives."' In Badlu;/ v. Sinltli

(1821), 2 Hagg. Cons. 371, the question related to the validity of a mar-

riage at the Cape of Good Hope between British sul)jects in accordance

with English law, at a time when a British army was in occupation

after the surrender of the colony by the Dutch to the British arms under

a capitulation stipulating (h)tcr (ilia) that the inhabitants shall pre-

serve the prerogatives which the}' enjoy ;it ])resent. The niarriag(^ was

not according to Dutch law by reason of its being celebrated in a private

house, and that the consent of the ])arents or guardians had not Ix'cii

obtained. It was held by Lord Stowkll, that the marriage could not

be impeached on these grounds. The parties could not in such a matter

be considered amenable to Dutch law; which uihUt the circuinstauces

would have rendered the marriage impossible; and there were no set-

tled laws applicable to British subjects in such a case. Besides, the

marriag" took place under the sanction of the Commander-in-Chief who
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represented tlie Crown in the newly conquered country and who in that

capacity had the power of altering the law.

In the case of Mette v. 3Iette (1859), 1 Sw. & Tr. 41G, 28 L. J. P. 117,

referred to in the judgment of the President in Sottomaijov v. De Barros

(p. 825, ante), A., who had become naturalized and domiciled in England

married B. and had children by her. After the death of B,, A. went to

Frankfort and there entered into a marriage lawful according to the law

in force there with C, then domiciled at Frankfort, and who was sister-

in-law of A. After the death of A. who all along remained domiciled in

England, the validity of the marriage came to be determined by the

English Probate Court, in a question relating to the distribution of A.'s

estate. Sir C. Ckesswell held the marriage in question void.

/Slmonlii V. Mallac (1860), 2 Sw. & Tr. 67, 29 L. J. P. M. & A.

97, frequently referred to in the judgments of the latter principal case

(^Sottomayor v. De Barros), was a petition by the (supposed) wife for

declaration of nullity of marriage. The petitioner (V.) was of French

origin, and in 1853, when residing in Paris with her mother (her father

being dead), made acquaintance with the respondent (L.) who made

her an offer of marriage, and proposed that they should go to England

to be married, assigning as a reason that if this were done his father

would consent and that they should then be married in France. They

were luarried in due form by licence in England. L. was twenty-nine;

V. was twenty-two. They returned to France without consummating the

marriage; and L. afterwards refused to marry her in France. L. was

served v/ith a citation at Naples and did not appear. Evidence was

given that according to the law of France, the marriage was void for

want of consent of L. 's father or of publication in France according to

the revms of the French Code Civil, and on the ground that the mar-

riage was had in England in evasion of the French law. The Court

(consisting of Sir CresswellCressavell, Chanxell, B., and Keating,

J.), held tirst that the Court had jurisdiction over L., by reason of his

professing to make a contract in England, to the effect of declaring the

force and effect of the contract; and secondly that the marriage must

be held good. The (juestion was stated by the judgment broadly thus:

'•' Whetlier a marriage duly solemnised in England in the manner pre-

scribed by the law of England, between parties of full age and capable

of contracting according to that law, is to be held null and void because

the parties to that marriage, being foreigners, contracted it in England

in order to evade the laws of the countrj' to which they belonged and in

which they were domiciled." The reasons upon which the decision of

this question in the negative are grounded are largely quoted in the

judgment of the President on the last hearing of the principal case

{SMomai/or v. De Barros). Whether they are to any extent ovei'ruled
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by the judgment oi tlie Court of Appeal given on an erroneous assump-

tion of tlie facts in tliat case is a point wliicli may some day arise for

future discussion.

AMERICAN NOTES.

The principle is generally recognized in this country, that a marriage valid

where celebrated is valid everywhere, and that a marriage invalid where cele-

brated is invalid everywhere. Medway v. Needhaiu, 10 Massachusetts, 157,

8 Am. Dec. 131 ; Stevenson v. Gray, 17 B. INIonroe (Kentucky), 193; Morgan

V. McG'hee, 5 Humphreys (Tennessee), 13 ; Wcdl v. Williamson, 8 Alabama, 48 ;

Patterson v. Gaines, 6 Howard (U. S. Supreme Ct.) 550 ; Phillips v. Gregg, 10

Watts (Pennsylvania), 158 ; 36 Am. Dec. 158 ; FornshiU v. Murray, 1 Bland

Chancery (Maryland), 479 ; 18 Am. Dec. 314. A marriage in China accord-

ing to its laws is valid in the United States. Re Luui Lin Ying, 59 Federal

rieporter,.682. In True v. lianncy, 21 New Hampshire, 52; 53 Am. Dec.

104, a marriage in Vermont between residents of New Hampshire, one of

whom was imbecile, was held void; and in Commonwealth v. Graham, 157

Massachusetts, 73; 34 Am. St. Rep. 255, it was held that a marriage in

Maine by a minor without consent of his father, in Massachusetts, worked an

emancipation, althougli the law is different in ^Massachusetts, and the minor

married in IMaine to evade the statute.

This principle is subject here, as in England, to an exception in the case

of marriages regarded as incestuous or immoral by the general sense of

Christian and civilized countries, such as polygamous marriages. Reynolds v.

United States, 98 United States, 145. So far has comity between the States

carried this doctrine that in New York, where a marriage between nephew

and aunt was formerly valid, an action for 1)reach of promise of such a ma,r-

riage made in a State where such a marriage is pronounced incestuous, was

held not maintainable. Campbell v. Crampton, 8 Abbott New Cases, 303 ; 18

Blatchford (U. S. Circuit Ct.), 150. But such marriage would not be re-

garded as incestuous in one State because so I'egarded in the other. Stevenson

V. Gray, 17 B. Monroe (Kentucky), 193. In North Carolina, a marriage be-

tween a white and a negro, residents of that State, who left that State for the

purpose of evading the law, and were married in a State where such mar-

riage was legal, and returned to North Carolina, was held void under tlie

statute of tliat State. State v. Kennedy, 70 North Carolina, 251 ; 22 Am.
Kep. 683; Kinney v. Commonwealth, 30 (irattan (Virginia), 8.)8 ; 32 Am. Rep.

690. The rule of Massachusetts is the contrary. Medway v. Needkam,

10 Massachusetts, 157 ; 8 Am. Dec. 131; Stale v. 7\itti/, 41 Federal Re-

porter, 753 ; 7 Lawyers' Reports Annotated, 50, citing the Brook case. But

where such intent was lacking, and the negro was a resident of the other

State, the marriage was held valid in North Carolina. State v. Ross, 70 Nortli

Carolina, 242; 22 Am. Rep. 078. And where a party, proiiil>ited from re-

marrying by a decree of divorce, leaves the State where that decree was pi-o-

nounced and goes to another State which has no such prohibition in its

divorce law, and remarries there, for the express purpose of evading the decree,

and returns to the former State, the remarriage must be recognized there as
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valid. Van Voorhis v. Brintnall, 8G Xew York, 18; -lO Am. Kep. 505; West

Caiiibri(lr/e v. Lt^x'uujton, 1 Pickering (Massachusetts), 505; 11 Am. Dec. 231;

Sievenson v. Gray, 17 H. Monroe (Iventucky), 193. See Commoniceallh v. £a?i(?,

113 Massachusetts, 4-58; 18 Am. Rep. 509. And it has even been held that

the result will be the same, although the second marriage was contracted in a

State whose statute contained a like prohibition. Hernandez Succession, 46

Louisiana Annual, 96*2; 24 Lawyers' Reports Annotated, 831. Such statu-

tory penal I'egulations have no extra-territorial effect. (But see Williams v.

Oates, 5 Iredell Law (Nor. Car.) 535.

In a late case, Pennegar v. Stale, 87 Tennessee, 244; 10 Am. St. Rep. 648,

it was held, citing and approving the Brook case, that as the Tennessee statute

prohibits marriage between a guilty husband or wife, after divorce, with the

co-respondent, such a marriage, in a State where it was valid, but resorted to for

the purpose of evasion, is void. Citing State v. Bell, 7 Baxter (Tennessee), 12;

32 Am. Rep. 549, where a marriage between a white and a negro in Mississippi,

valid there, was held void under the Tennessee statute. The Peiinerjar case,

however, disagreed with the doctrine of the Brook case as to marriage with

one's deceased wife's sister, observing :
" Such a marriage would, we think,

not fall within any of the exceptions to the general rule. It certainly cannot

be said to be incestuous in the estimation of Christendom, and it would seem

that under the policy of many of the States of this Union such a niari'iage is

not immoral, nor tending to any social evil affecting the welfare of society.

But after all, it must be admitted that it was for that Court to determine

whether or not the law infringed was indicative of a decided and essential

public policy in England ; and the Courts of that country would be as slow

to appro^e our estimate of the public policy which condemns the marriage of

the divorced adulterer, since the clause prohibiting such marriages was, upon

the argument of Lord Palmerston that the guilty party was preserved from

ruin by such a marriage, stricken from the divorce bill in the House of Com-

mons, as we are to accept their opinion that a marriage between a man and

his deceased wife's sister is contrary to good morals."

The Brook case was relied on in Gr-eenhoio v. James' Ex'rs, 80 Virginia,

636; 50 Am. Rep. 603, where it was held, that marriages between whites and

negroes being void in Virginia, such a marriage in a State where it is legal

will not legitimate children previously born to the parties in Virginia, under

the statute of that State legitimating offspring by subsequent marriage. One

Judge dissented.

The Brook case was relied on and approved in State v. Tutty (U. S. Circ.

Ct., Georgia), 41 Federal Reporter, 753; 7 Lawyers' Reports Annotated, 50,

holding that where a white man and a negro woman residing in Georgia,

wliere marriage between them was prohibited, went to the District of Colum-

bia, where such marriage was valid, for the purpose of evading the Georgia law,

and married there and then returned to Georgia to reside, the maniage was

void. Distinguishing Medwnn v. Needham, and approving Penneyar v. Slate.

The Court conclude :
" It is enough, for the purpose of its duty, for the

Court to ascertain that by a legitimate and settled policy, the State of

(Jeoroia has declared such marriages unlawful and void ; for while in this.
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country, where the home life of the people, their decency and their morality,

are the basis of that vast social structure of liberty and obedience to law

which excites the patriotic pride of our countrymen and the admiration of

the world, and while these attributes of our citizenship should be cherished

and protected by all in authority, and the creatures who defy them should be

condennied by all, the Courts in their judicial functions are rarely concerned

with the policy of the laws which are made to protect the community. The
policy of the State upon this subject has been declared, as we have seen, by
its Supreme Court as well as by its statutes, and it is enough to say that this

Court is unable to discover anything in that policy with which the Federal

Courts have the right or the power to interfere."

Except at an early day in Virginia (Kell// v. Scott, 5 Grattan, 479) the

marriage of a widow-er with his deceased wife's sister has never been regarded

as objectionable in this country. That it is unobjectionable was held in

Blodgett v. Briiismaid, 9 Vermont, 27. See Bi-owne on Domestic Relations,

p. 2, note.

Mr. Bishop discusses the Brook case at great length and disapproves it.

His conclusion is that '' whatevej- be the sciu])les as to connections between

relatives further removed than brother and sister in the collateral line of con-

sanguinity, the better opi]iion does not hold them incestuous by natural law."

Citing Sutton v. Warren, 10 Metcalf (Massachusetts), 451 ; Wiglitmanx. Wight-

man, 4 Johnson's Chancery (Xew York), o4o; Slcvenson v. Crag, 17 B. ]\Ionroe

(Kentucky), 193, and Sir K. Phillimoke's opinion in the Sottomayor caac, 2

r. Div. 86. ]\lr. Bishop calls the Brook case •' extraordinary and self-contra-

dictory," and avows that an acceptance of its general doctrine in this country

would be a " calamity." (See Bishop on Marriage, etc., §§ 844, 862, 872, 876-

879).

The Massachusetts Court (Commonwealth v. Lane, llo Massachusetts, 458;

18 Am. Rep. 509) say of the Brook case: "The judgment proceeds upon the

ground that an Act of Farliament is not merely an ordinance of man, but a
conclusive declaration of Ihe law of (iod; and the result is that the law of

(iod, as declared by an Act of Parliament and expounded by the House of

Lords, varies according to the time, place, length of life of parties, pecuniary

interests of third persons, petitions to human ti-ibunals, and technical rules of

statutory construction and rules of procedure. Such a decision, upon such

reasoiis, from any trilnuial, however eminent, can have no weight in inducing

a Court not bound i)y its authority to overrule or disregard its own decisions."

" The case recalls the saying of Lord Holt, in London v. Wood. 12 ^lod. 669,

()87, 688, that ' an Act of Parliament can do no wrong, though it may do several

things that look pretty odd :

' and illustrates the effect of narrow views of

policy, of the doctrine of 'the omnipotence of I'ailianient,' and of the conse-

quent unfamiliarity with questions of general jurisprudence u])on Judges of

the greatest vigor of mind, and of the profoundest learning in th'^- -.nunicipal

law and in the forms and usages of the judicial system of thcii' own
country."

It has been held that a marriage between a white and an American Indian,

is not rendered invalid by the fact that the Iiuliins divorce at pleasure.
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Johnson v. Johnson's Adinrs, 30 ^lissouvi, 7"i ; 77 Am. Dec. 598 ; Wall v. Wil-

liamson, 8 Alabama, 48 ; 11 Ibid. 826; Connolhj v. Woolrick, 11 Lower Canada

Jurist, 197. But it is intimated to the contrary in State v. Ta-cha-na-tah, 64

North Carolina, 614, and so in Roche v. Washington, 19 Indiana, 53; 81 Am.
Dec. 376.

Mr. Bishop says of the Sottomayor case, in the Court of A])peal (1 IMar-

riage. Divorce, and Separation, § 849) :
" There is an English case which, if

it is hereafter to be followed, transports foreign law to British soil, compels

the Courts to inquire into the matrimonial law of every other country, and

ejects from the tribunals in a class of cases every day occurring under the

commands of Parliament, and substitutes for them the shifting laws of for-

eign countries in respect of transactions on British soil. It is believed that no

civilized country ever witnessed the like before. As appearing in the judg-

ment of the Court of Ajspeal it is flatly contradicted by American authorities,

and one cannot well see how it can be given effect in any other common-law

country."

Chief Justice Gray observes of the Sottomayor case :
'• The recent decision

in Sottomayor v. De Barros, 3 P. D. 1, bj^ which Lords Justices James, Bag-

GALLAY, and CoTTOx, without referring to any of the cases that we have

cited, and reversing the judgment of Sir Robert Phillimore, in 2 P. D. 81,

held that a marriage in England between first cousins, Portuguese subjects,

resident in England, who by the law of Portugal were incapable of inter-

marrying, except by a Papal dispensation, was therefore null and void in Eng-

land, is utterly opposed to oiu' law ; and consequently the dictum of Lord

Justice Cotton :
• It is a well-recognized principle of law that the question of

personal capacity to enter into any contract is to be decided by the law of

domicil,' is entitled to little weight here. It is true that there are reasons

of public policy for upholding the validity of marriages that are not a]iplica-

ble to ordinary contracts ; but a greater disregard of the lex dornicilii can

hardly be suggested than in the recognition of the validity of a marriage con-

tracted in another State, which is not authorized by the law of the domicil,

and which permanently affects the relations arrd the I'ights of two citizens

and of others to be born." (In MiUiken v. Pratt, 125 Massachusetts, 374; 28

Am. Rep. 241.)

The Sottomayor case is included in 32 Moak's English Reports, pp. 1, 336.
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RULE.

A CONTRACT uniting a man and woman under a law

which permits either of the parties, without dissolution of

that union, to enter into a similar contract with another,

cannot in an Eno;lisii Court be recogjnised as a marriao-e.o o o
But a marriage, contracted on the basis of an exclusive

union, in a country — though a non-Christian country —
where the law regards marriage as an exclusive union, is

held in England to be valid
;
provided it was celebrated

according to the laws and customs of the country where it

was contracted.

Hyde v. Hyde and Woodmansee.

L. R. 1 P. & D. 130-1.38 (s. r. 33 L. J. 1' & M. 57 ; 12 Jur. N. S. 414 ; 14 L. T. 188

;

14 W. R. 517).

CoiiflicL of Laws. — JMormon Marriaye. — PoJijgamij.

JNIarriage as understood in Christendom is the voluntary union for [loO]

life of one man and one woman, to the exclusion of all others.

A marriage contracted in a country where polygamy is lawful, between a

man and a wonum who profess a faith which allows polygamy, is not a mar-

riage as understood in Clu'istendom; and although it is a valid marriage by
the lex loci, and at the time when it was contracted both the man and the

woman w'ere single and competent to contract marriage, the English ]\Iatri-

mouial Court will not recognise it as a valid marriage in a suit instituted, by

one of the parties against the other for the purpose of enforcing matrimonial

duties, or obtaining relief for a breach of matrimonial obligations.

This was a petition by a husband for a dissolution of marriage

on the ground of adultery. There was no apjjearance by the re-

spondent or the co-respondent. The cause was lieard by the

Judge Ordinary on the 20th of January, 1866.

VOL. V. — 53
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The following facts were proved. The petitioner was au English-

man by birth, and in 1 S47, when he was abont sixteen years of

age, he joined a congregation of Mormons in London, and was soon

afterwards ordained a priest of that faith. He made the acquain-

tance of the respondent, then Miss Hawkins, and her family, all of

whom were Mormons, and they became engaged to each other. In

1850, Miss Hawkins and her mother went to the Salt Lake City,

in the territory of LUah, in the United States ; and in 1853, the

petitioner, who had in the mean time been employed on a French

mission, joined them at that place. The marriage took place at

Salt Lake City in April, 1853, and it was celebrated by Brigham

Young, the president of the Mormon church, and the governor of

the territory, according to the rites and ceremonies of the Mormons.

They cohabited as man and wife at Salt Lake City until 1856, and

had children. In 1856, the petitioner went on a mission to the

Sandwich Islands, leaving the respondent in Utah. On his arrival

at the Sandwich Islands, he renounced the Mormon faith and

preached against it. A sentence of excommunication was pro-

nounced against him in Utah in December, 1856, and his wife was

declared free to marry again. Tn 1857 a correspondence

[* 131] passed between the petitioner and his wife, * who continued

to live in Utah. In his letters lie urged her to leave the

Mormon territory, and abandon the Mormon faith, and to join

him. In her letters she expressed the greatest affection for him,

but refused to change her faith, or to follow him out of the Mor-

mon territory. He did not return to Utah, and one of the wit-

nesses was of opinion that he could not have done so after he had

left the Mormon church without danger to his life. In 1857 he

resumed his domicile in England, where he has ever since resided,

and for several years he has been the minister of a dissenting

chapel at Derby. In 1859 or 1860, the respondent contracted a

marriage according to the Mormon form at Salt Lake City with

the co-respondent, and she has since cohabited with him as his

wife, and has had children by him.

At the time w^ien the marriage between the petitioner and the

respondent was celebrated, polygamy was a part of the Mormon
doctrine and was the common custom in Utah. The petitioner

and the respondent were both single, and the petitioner had never

taken a second wife. A counsellor of the Supreme Court of the

ITnited States proved that a marriage by Brigham Young in



U. C. VOL. v.] Si:CT. Jl. — ttTATUS AND CAPACITY. 835

No. 9. — Hyde v. Hyde and Woodmansee, L. R., 1 P. &/ D. 131, 132.

Utah, if valid in Utah, would be recognised as valid by the

Supreme Court of the United States, provided that the parties

were both unmarried at the time when it was contracted, and

that they were both capable of contracting marriage. The

Supreme Court, however, had no appellate jurisdiction over the

Courts of other States in matrimonial matters; and the matri-

monial court of each State liad exclusive jurisdiction within its

own limits. Utah was a territory not within any State. There

was a matrimonial court, having primary jurisdiction, in that

territory, and the Judge was nominated by the President of the

United States, with the consent of the Senate. The Judge was

bound to recognise the laws which the people of Utah made for

themselves, as long as they did not conflict with the laws of the

United States. No evidence was given as to the law of that

Court respecting Mormon marriages.

Dr. Spinks, for the petitioner. Tlie Court cannot perhaps

recognise a polygamous marriage, but this is not a polygamous

marriage, for both the parties were single at the time

when it was contracted. * The fact that polygamy is per- [* 132]

mitted Ijy the law of the country where the marriage was

contracted does not render it invalid, or there can be no such

thing as a valid marriage in polygamous countries. A marriage

between two persons competent to contract marriage, and valid

by the law of the place where it was contracted, is valid in

every country in the world.

[The Judge Okdinauy. It is necessary to define what is meant

Iv " marriage. " In Christendom it means the union of two

people who promise to go through life alone with one another.

It does not mean the same thing in Utah, as the man is at liberty

to marry as many women as he pleases.]

That is not the question. It does not follow that because the

consequences of a marriage in Utah and in England are different,

the marriage in Utah is not to 1)e recognised as valid in England.

The validity of tlie marriage must be determined l)y the law of

the ])lace where it was contracted; the consequences of the

marriage depend u]i()ii the law of the (;ountry wlun'e the parties

reside, whether temporarily or permanently, after the marriage.

[The Judge Ordinary. It would be extraordinary if a mar-

riage in its essence polygamous should be treated as a good

marriage in this country. Different incidents of minor impor-
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taiice attach to the contract of marriage in different countries in

Christendom, but in all countries in Christendom the parties to

that contract agree to colialiitwith each other alone. It is incon-

sistent with marriage as understood in Christendcun, that the

husband should have more than one wife.]

Cur. adv. vidt.

The Judge Oedinary. The petitioner in this case claims a

dissolution of his marriage on the ground of the adultery of his

wife. The alleged marriage was contracted at Utah, in the ter-

ritories of the United States of America, and the petitioner and

the respondent both professed the faith of the Mormons at the

time. The petitioner has since quitted Utah, and abandoned

the faith, but the respondent has not. After the petitioner

had left Utah, the respondent was divorced from him, appar-

ently in accordance with the law obtaining among the Mormons,

and has since taken another husband. This is the adultery

complained of.

[* 133] * Before the petitioner could obtain the relief he seeks,

some matters would have to be made clear and others

explained. The marriage, as it is called, would have to be

established as binding by the Irx loci, the divorce would have

to be determined void, and the petitioner's conduct in wilfully

separating himself from his wife would have to be accounted for.

But I expressed at the hearing a strong doubt whether the union

of man and woman as practised and adopted among the Mormons
was really a marriage in the sense understood in this, the Matri-

monial Court of England, and whether persons so united could

lie considered " husband " and " wife " in the sense in which

these words must be interpreted in the Divorce Act. Further

reflection has confirmed this doubt, and has satisfied me that

this Court cannot properly exercise any jurisdiction over such

unions.

Marriage has been well said to be something more than a con-

tract, either religious or civil, — to be an Institution. It creates

mutual rights and obligations, as all contracts do, but beyond

that it confers a status. The position or status of " husband
"

and " wife " is a recognised one throughout Christendom : the

laws of all Christian nations throw about that status a variety

of legal incidents during the lives of the parties, and induce
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definite rights upon their offspring. What, then, is the nature

of this institution as understood in Christendom { Its incidents

vary in different countries, but what are its esssential elements

and invariable features ? If it be of common acceptance and

existence, it must needs (however varied in different countries in

its minor incidents) have some pervading identity and universal

basis. I conceive that marriage, as understood in Christendom,

may for this purpose be defined as the voluntary union for life of

one num and one woman, to the exclusion of all others.

There are no doubt countries peopled by a large section of the

hunum race in which men and woman do not live or cohabit

together upon these terms, — countries in v.liich this Institution

and status are not known. In such parts the men take to them-

selves several women, whom tliey jealously guard from the rest of

thi3 world, and whose numljer is limited only by considerations

of material means. But the status of these women in no way
resembles that of the Christian "' wife. " In some parts

they are * slaves, in others perliaps not. in none do they [* lo4]

stand, as in Christendom, u})on the same level with the

man under whose protection they live. There are, no doubt, in

these countries laws adapted to this state of things, — laws which

regubite the duties aiu.1 define the ()i)ligations of men and women
standing to each other in these relations. It may be, and prob-

al)ly is, the case that the women there pass by some word or

nam J which corresponds to our word "wife." But there is no

magic in a name; and, if the relation there existing between

men and women is not the relation which in Christendom we
recognise and intend by the words "husband" or "wife," but

another and alt(jgether diiferent relation, the use of a common
term to express these two separate relations will not make them

one and the same, though it may tend to confuse them to a super-

ficial observer. The language of Lord lUiorcuAM, in W^nrrender

v. Warrendcr, !2 CI. & F. .'33], is very appropriate to these con-

siderations: "If, indeed, there go two things under one and

the same name in different couiitries — if tliat which is called

marriage is of a different nature in each — there may be some

room for holding that we are to consider the thing to which the

parties have bouiul themselves according to its legal acceptance

in the country where the obligation was contracted. r)ut mar-

riage is one and the same thing substantially all the Christian
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world over. (3ur whole law uf marriage assumes tliirj ; and it is

important to observe that we regard it as a wholly different thing,

a different status from Turkish or other marriages among infidel

nations, because we clearly should never recognise tlie plurality

of wives, and consequent validity of second marriages, standing

the first, wliicli second marriages the laws of those countries

authorise and validate. Tliis cannot be put on any rational

ground, except our holding the infidel marriage to be something

diff'eient from the Christian, and our also holding the Christian

marriage to be the same everywhere. Therefore, all that tlie

Courts of one country have to determine is whether or not tlie

thing called marriage — tliat known relation of persons, that

relation which those Courts are acquainted with and know liow

to deal with -—
^ has been validly contracted in the other country

where the parties professed to bind themselves. If the

[* 135] question is answered in the * affirmative, a marriage has

been had, the relation has been constituted; and those

Courts will deal with the lights of the paities under it according

to the principles of the municipal law which they adminster.

"

" Indeed, if we are to regard the nature of tlie contract in this

respect as defined by the lex loci, it is difficult to see why we

may not import from Turkey into Enghind a marriage of such a

nature as that it is capable of being followed by, and subsisting

with, another, polygamy being there the essence of the contract."

Now, it is obvious that the matrimonial law of this country is

adapted to tlie Christian marriage, and it is wholly inapplicalile

to polygamy. The matrimonial law is correspondent to the rights

and obligations which the contract of marriage has, by the com-

mon understanding of the parties, created Thus conjugal treat-

ment may be enforced by a decree for restitution of conjugal

rights. Adultery by either party gives a right to the other of

judicial separation: that of the wife gives a right to a divorce,

and that of the husl)and, if coupled with bigamy, is followed

by the same penalty. Personal violence, open concubinage, or

debauchery in face f)f the wife, her degradation in her home from

social e(|uality with the husband, and her displacement as the

head of his household, are with us matrimonial offences, for they

violate the vows of wedlock. A wife thus injured may claim a

judicial separation and a permanent support from the husband

under the name of alimonv at the rate of about one-third of his
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income. If these and tlie like provisions and remedies were

applied to polygamous unions, the Court would be creating con-

jugal duties, not enforcing them, and furnishing remedies when
there was no offence. For it would be quite unjust and almost

absurd to visit a man who, among a polygamous community, liad

married two women, with divorce from the first woman, on the

ground that, in our view of marriage, his conduct amounted to

adultery coupled with bigamy. Nor would it be much more just

or wise to attempt to enforce upon himthat he should treat those

with whom he had contracted marriages, in the polygamous sense

of that term, with the consideration and according to the status

which Christian marriage confers.

If, then, the provisions adapted to our matrimonial

system are * not applicable to such a union as the present, [* 13G]

is there any other to which the Court can resort? We
have in England no law framed on the scale of polygamiy, or

adjusted to its requirements. And it may be well doubted

whether it would become the tribunals of this country to enforce

the duties (even if we knew them) which belong to a S3'stem so

utterly at variance with the Christian conception of marriage,

and so revolting to the ideas we entertain of the social position

to be accorded to the weaker sex.

This is hardly denied in argument, but it is suggested that the

matrimonial law of this country may be properly applied to the

first of a series of polygamous unions; that this Court will le

justified in treating such first union as a Christian marriage,

and all snbsequent unions, if any, as void ; the first M'onum

taken to wife as a " wife " in the sense intended by the I)i\oice

Act, and all the rest as concubines. The inconsistencies that

would fiovv from an attempt of this sort are startling enough.

Under the provisions of the Divorce Acts the duty of cohabita-

tion is enforced on either party at the request of the other, in a

suit for restitution of conjugal rights. But this duty is never

enforced on one party if the other lias committed adultery. A
Mormon husband, therefore, who had mariied a second wife

would be incapable of this remedy, and this Court could in no

way assist him towards procuring tlie society of his wife if slie

chose to withdraw from him. And yet, by the very terms of his

marriage compact, this second marriage was a thing allowed to

him, and no cause of complaint in her who had acquiesced in that
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compact. And as the puv/er of eiifoicing the duties of marriage

would thus be lost, so would the remedies for breach of marriage

vows be unjust and unfit. For a prominent provision of the

Divorce Act is that a woman whose husband commits adultery

may obtain a judicial separation from him. And so utterly at

variance with Christian marriage is the notion of permitting the

man to marry a second woman that the Divorce Act goes further,

and declares that if the husband is guilty of bigamy as well as

adultery, it shall be a ground of divorce to the wife. A Mor-

mon, therefore, who had according to the laws of his sect, and in

entire accordance with the contract and understanding made with

the first woman, gone through the same ceremony with a second,

might find himself in the predicament, under the appli-

[* 137] cation *of English law, of having no wife at all ; for

tlie lirst woman might obtain divorce on the ground of

his bigamy and adulterv, and the second might claim a decree

declariv;g the second ceremony void, as he had a wife living at

the time of its celebration : and all this without any act done

with which he would be expected to reproach himself, or of

which either woman would have the slightest right to complain.

These difficulties may be pursued further in the reflection that if

a Mormon had married fifty women in succession, this Court

might be obliged to pick out the fortieth as his only wife, and

reject the rest. For it might well be that after the thirty-ninth

marriage the first wife should die, and the fortieth union would

then be the only valid one, the thirty-eight intervening cere-

monies creating no matiimon.ial bond during the first wife's

life.

Is the Court, then, justified in thus departing from the compact

made Ijy tlie parties tliemselves ? Offences necessarily presuppose

duties. There are no conjugal duties, but those which are ex-

pressed or implied in the contract of marriage. And if the com-

pact of a ])olygani()us union does not carry with it those duties

which it is the office of the marriage law in this country to assert

and enforce, such unions are not within the reach of that law.

So much for the reason of the thing.

There is, I fear, little to be found in our Ijooks in the way of

direct autliority. But there is the case of Ardasccr Cursctjcc v.

FcTozehoyc, 10 Moo. P. C. 375, 419, in wliich the Privy Council

distinctlv held that Parsee marrianes were not within the force
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of a charter extending the jurisdiction of the Ecclesiastical Courts

to Her Majesty's subjects in India, " so far as the circumstances

and occasions of the said people shall require. " And the follow-

ing passage sufficiently indicates the grounds upon which the

Court proceeded :
" AVe do not pretend to know what may be

the duties and oljligations attending upon the matrimonial union

between Parsees, nor what remedies may exist for the violation

of tliem ; but we conceive that there must be some laws or some

customs having the etfect of laws which apply to the married

state of persons of this description. It may be that such laws

and customs do not afford what we should deem, as

between Christians, an adequate relief; but it * must be [* 138]

recollected tbat the parties themselves could have con-

tracted for the discharge of no other duties and obligations than

such as from time out of mind were incident to their own caste,

nor could they reasonably have expected more extensive remedies,

if aggrieved, than were customarily afi'orded by their own
usages.

"

In conformity with these views the Court must reject the

prayer of this petition, but I may take the occasion of lieie ob-

serving that this decision is confined to that object. This Court

does not profess to decide upon the rights of succession or

legitimacy which it might be proper to accord to the issue of

the polygamous unions, nor upon the rights or obligations in

relation to thiixl persons which people living under the sanction

of such unions may have created for themselves. All that is

intended to be here decided is that as between each other they

are not entitled to the remedies, the adjudication, or the relief

of the matrimonial hnv of England.

Petition dismissed.

Brinkley v. Attorney-General.

15 p. 1). 76-81 (s. c. 59 L. .1. P. 1). 51 ; f;2 L. T. 911).

Conjllct of Lawn. — M(trri(if/e. — Japanese Marriage. -— Japan (a Monofiamous

though non-Christian Coiinlrg).

In a petition to establi.sh the validity of a )narn;i;4(' under jlin [70]

Legitimacy Declaration Act, 21 & 22 Vict. c. 0:5, it appeared that the

petitioner, wlio was a British snbject with an Irish doniicil of origin, and

temporarily resident in Japan, had married a Japanese woman in Japan, ac

cording to the forms required by the law of the country.
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Evidence having Iteen adduced which sliowed that the mavriage was valid

according to the law of Japan, and that by such a marriage the petitioner was

precluded from marrying any other woman during the subsistence of the

marriage,—
Hehl, that the marriage was valid in this country.

This was a petition under the Legitimacy Declaration Act,

1858 (21 & 22 Vict. c. 93), presented by Francis Brinkley, praying

for a declaration of the validity of his marriage with Yasu Tanaka,

a Japanese woman, celebrated in Japan on March 25, 1886, accord-

ing to the laws in force in that country. The petitioner, who is at

present temporarily resident at Tokio in Japan, was a retired officer

of the Royal Artillery, being a natural born subject of the Queen,

and having his domicil in Ireland. He had cohabited with his

wife in Japan ever since their marriage, and there had been one

son issue of the marriage.

The Attorney-General had been cited, and had filed an answer

traversing the petition.

Leave had been given on summons, with the consent of the

Attorney-General, that the petitioner at the trial of the petition

should be allowed to prove the facts by affidavits and certificates.

Mr. Brinkley's affidavit was as follows :
" I was born on or about

the 9th day of November, 1841, at Parsonstown, county Meath,

Ireland, of parents then and there domiciled, and have since served

her Majesty as a captain in the Royal Artillery. I am now tem-

porarily resident at Naka-Tokubendio-Tdkiu, in Japan; but have

no intention of permanently residing there. On the 25th day of

March, 1886, I was married in Japan to Yasu Tanaka, a subject of

tlie empire of Japan. The certificates of my said marriage

[* 77] are now produced and shown to me marked A. * and B., and

the translations thereof, whicli I believe to be correct, are

now produced and shown to me marked C. and I). I say that I

am the petitioner in this suit, and I and the said Yasu Tanaka are

respectively the same jjersons as ' Francis Brinkley, a British sub-

ject,' and Yasu Tanaka, of No. 20 of the 6th Ward of Jida-Machi

Kogimachi District, city of Tokio, named in the said certificate

marked A., and the translation thereof marked C, now produced and

shown to me. I am advised and believe that my said marriage is

valid according to the laws in force in Japan, and that I am thereby

precluded from intermarrying with any other woman during the

subsistence of the said marriage. I have since the said marriage
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cohabited with my said wife, and there is issue of my said marriage

one son, born on the 25th day of March, 1887. There is no collu-

sion or connivance between myself and any person other than my
said wife

"

The following certificates were also put in and read:—
" I certify that Ya^u Tanaka, of No. 20 of the 6th Ward Jida-

]\lachi, Kogimachi District, city of Tokio, was duly married accord-

ing to the laws of this empire to Francis Brinkley, a British subject,

on the 25th day in the 3rd of Mauh of the 19th year of Meiji (25tli

cf March, 1886). (Signed) Ginbayashi Tsunao, Chief Secretary,

Tokio City, Local Government, for Takasaki Garoku, Governor of

Tokio City."

" I certify that the above certificate by Ginbayashi Tsunao, Chief

Secretary of the Tokiu City Government, representing Takasaki

Garoku, Governor of Tokio City, is correct and legal. (Signed)

Aoki Shiny o, Vice-Minister of State for Foreign Affairs, 10th day

of 6th month of 19th year of Meiji (10th June, 1S86)."

The following affidavit as to the marriage law of Japan and the

validity of this particular marriage was also read:—
"I, Knzno Hatoyama, Chief Professor of Law in the Imperial

University of Japan, solemnly declare and say as follows: I am
the chief professor of Law in tlie Imperial University of Japan,

and am tlioroughly acquainted with the law of marriage of the

empire. I have read the affidavit of Francis Brinkley, sworn

herein on the 2nd day of November, 1888, and am of opinion that

llie facts therein deposed do show a valid marriage between the

al)0ve-named petitioner, Francis Brinkley, and Yasu Tanaka,

therein * named, according to the laws of Japan, and tliat [* 78]

the said petitioner, Francis Brinkley, is thereby precluded

from intermarrying with any other woman during the su])sistence of

the said marriage."

Bayford, Q. C. (Melslieimer, with him), for the petitioner. The

principle established by the cases from Warre.nder v. Warrender,

2 CI. & F. 488, 530, onwards is that this Court will recognize a

marriage contracted abroad as valid if it has l»een solemnized

according to the lex loci, and that a]>])lies just as much lo a mar-

riage in a heathen as in a Christian country. Wliether a marriage

has or has not been cleln'ated according to Christian laws has no

blearing upon the ([uestion. The essential thing is the nature of the

contract which we call nuirriaye ; that is what we look to wdieii
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we speak of a Christian marriage. The term "Christian marriage"

must be taken to mean a monogamous marriage,— a marriage which

prevents the man who enters into it from marrying any other woman
wliile his wife continues alive. Such a marriage is valid wherever

celebrated, if celebrated in accordance with the forms required

by the lex loci. In Hyde v. Hyde and Woodmansee, p. 833, a.nte,

L. R., 1 P. & M. 130, 35 L. J. P. & M. 57, Lord Penzance refused

relief on the express ground that Mormon marriages are polygamous,

although both parties were single at the time the marriage was

contracted; ?i\\<\ in BctheU x. Hildyard, 38 Ch. 1). 220; 57 L. J.

C!l 487, the judgment of Stirling, J., proceeded on the ground

that the marriage which Mr. Bethell intended to contract was not

a marriage in the Christian sense, but a marriage in the sense in

which the term was used among the Barolongs, which implies the

power of taking another wife, — that it was in fact a polygamous

marriage.

[He referred also to Johnson v. Johnson''s Administrator, 30 Mis-

souri State Eep. 72, Connolly v. Woolrich, 11 Low. Can. Jur, 197,

and Ardasecr Cursetjee v. Perozehoye, 10 Moo. P. C. 419.]

Gwynne James, for the Attorney-General. It may be conceded

that upon proof that a marriage which has been celebrated in a

country non-Christian according to the laws of such country is not

polygamous in its nature, the Court may take cognizance

[* 79] of * it and give relief under the Legitimacy Declaration

Act. But before the petitioner's prayer is granted,

especially as he has obtained leave to prove his case by affidavit, it

is requisite that the case shall be strictly proved. It is submitted

that the evidence here is insufficient. No independent proof has

been given as to what constitutes a valid marriage in Japan; and

there is no evidence as to what ceremony, if any, took place,

whether in a temple or a registry office.

[The President. You do not dispute that there would be a

valid marriage if it were established that it was celebrated

according to tlie law of Japan, and that it excluded the possi-

bility of Mr. Brinkley marrying another wife while this marriage

subsists.]

That is conceded ; but it is submitted that there is not suffi-

cient evidence of such a marriage having been celebrated.

John Frederick Lowder, a member of the English Bar, who had

practised before the Japanese Courts and the Consular Courts for
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thirty years, was then called, and deposed as follows :
" A civil

marriage is contracted before the governor of the city in which

the parties reside. He is the registrar, and the registration con-

stitutes the marriage. The parties go before him, or somebody

acting for him, and register their names as man and wife, and

that is the whole ceremony. The certificates produced are the

very best certificates that could be procured in Japan of the

fact that the marriage took place. T recognize the names on the

certificates. Ginbayashi Tsunao is the chief secretary of the

governor of Tokio, and Takasald Garoku is the governor of Tokio.

They are known to me to hold those offices."

The President. This case is clear from the difficulties which

arose in the Mormon case and in the South African case, because

in both .those instances it was an attempt to establish as a valid

marriage one wliich admitted of the possibility of a marriage

with another person tlian tlie first spouse. The principle which

has been laid down by those cases is that a marriage which is not

that of one man and one woman, to the exclusion of all others,

though it may pass by the name of a marriage, is not the status

which the English law contemplates when dealing with the

* subject of marriage. But in this case it has been proved [* SO]

in the most satisfactory manner by the deposition of a

Japanese professor of law, that by the law of Japan marriage does

involve this, and that one man unites himself to one woman to

the exclusion of all others. Therefore, though throughout the

judgments that have Ijeen given on this subject, the phrase

" Christian marriage," " marriage in Christendom," or some equiva-

lent phrase, has been used, that has only been for convenience to

express the idea. But the idea which was to be expressed was

this, that the only marriage recognised in Christian countries

and in Christendom is the marriage of the exclusive kind I have

mentioned, and here it was proved that in Japan marriage is of

that character. We all know that Japan has long taken its place

among civilized nations, whose forms and laws and ceremonies are

not to be treated as on the same footing with those of the Bara-

long tribe of 8<nith Africa. T have, therefore, come clearly to the

conclusion that these cases do not apply, and that, as has been

candidly admitted by Mr. James, a valid marriage can take place in

Japan between an Englishman and a Japanese woman according

to the law of Japan, which would be a valid nmrriagc in lliis
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country and everywhere else. The only question, therefore, which

remains is that which has been very properly raised by Mr. James,

whether or not I have evidence before me that a valid marriage

according to the law of Japan has been celebrated. Mr. Lowder

has been called, who practised thirty years in Japan before the

Japanese Courts. He has given satisfactory evidence upon the

subject of the law. He states that the marriage is constituted

by the persons obtaining from a particular officer, the governor or

his deputy, a certificate that they had agreed to become man and

wife. And I have before me that which purports to be a certi-

ficate from that officer. He certifies that those two persons were

duly married according to the laws of the empire, and, of course,

I must assume that things have been rightly done ; indeed, Mr.

Lowder has himself proved that the governor and his. deputy,

tlie secretary named here, are persons filling that office, and there-

fore would be competent to give a certificate to that effect. The

evidence, therefore, does satisfy my mind that a valid mar-

riage has been celebrated between tliese two persons.

[* 81] * I therefore pronounce the decree asked, that the marriage

be valid.

ENGLISH NOTES.

Hj/de v. Ihjde was f(Jl()wed in In re Bethell, Bethell v. Hildtjard

(1888), 38 Ch. D. 220, 57 L. J. Ch. 487, 58 L. T. 674 (the South African

case above referred to, p. 845, ante). There an Englishman (A.) went

to South Africa in 1878, and while in that country married a woman
(I>.) of a semi-barbarous tribe, according to the custom of the natives,

among whom polygamy is allowed. A. lived with B. as his only wife

until 1884, wlien he was killed in the Boer war. Ten da^ys after, B.

gave birth to a girl. A. had never mentioned his marriage to his liome

correspondents; but by a will had made some provisions out of his South

African property for B. and the child. Under the will of A.'s fatlier real

estate had been devised to A. for life with remainder to liis lawful child

or chiklren. The question was whetlier the giil was entitled to this

estate on A.'s death. It was hekl that she was not.

Tni^e Ullee (1885), 5:3 L. T. 711, 54 L. T. 286, B., an Englishwoman

had, in London, gone througli the ceremony of marriage with A., a

Mohammedan domiciled in India, according to Mohammedan rites. A.

recognised the children of the marriage as legitimate, settled property

on them, and appointed guardians to them by will. B. instituted a

suit in England, admitting the invalidity of her marriage and praying
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f(>v the custody of the children, who had been .sent to England for edu-

cation. It was held by Chitty, J., that although the marriage was

invalid according to the law of Christendom, the children were not

necessarily illegitimate, as they were legitimate by Mohammedan law,

and acknowledged and provided for by the father as legitimate; and

that B. was not entitled to the custody. This decision was affirmed by

the Court of Appeal.

AMERICAN NOTES.

Polygamous marriages are void. Reynolds v. United States, 98 United

States, 145 (as to Utali marriages).

As to marriages with Indians, see note, ante, p. 8:]1. Marriages among Indians

according to the customs and laws of their tribes are recognized by the

Courts and government of the United States. Earl v. Gudley, 42 Minne-

sota, 361; 7 Lawyei's' Rep. Annotated, 12.5; 1§ Am. St. Rep. 517; Kobogum

V. Jackson Iron Co., 70 Michigan, 498; Wall v. Williamson, 8 Alabama, 48;

Boyer v. Dively, 58 Missouri, 510 ; Tlie Kansas Indians, 5 Wallace (U. S. Su-

preme Ct.), 737. In Earl v. Godley, supra, the Court observed :
" Under the

laws of the United States they are recognized as capable of managing their

own affairs, including their domestic relations, and those persons who were

recognized by the Indian custom and law as married persons nmst so be

treated by tlieir Courts, and their children cannot be regarded illegitimate."

A marriage in China according to its laws is valid in the United States.

Re Lum Lin Vine/, 50 Federal Reporter, 682.

The Hytle case is cited by Risliop (1 ]\Iarriage, &c., § -311), with the re-

mark: "If while going through the marriage ceremony they mentally reserve

the right to break the laws, by adultery or polygamy, still they promise what

throughout Christendom is marriage. And to hold a marriage void by reason

of such a mental reservation would be a decision both inherently vicious and

without precedent." In regard to the expert evidence on the trial of this case

that " a marriage by Brigham Young in Utah, if valid in Utah, would be re-

cognized as valid by tlie Supreme Court of the United States, provided that

the parties were both unmarried at the time when it was contracted, and

that they were both capable of contracting marriage," Mr. Bishop observes,

*• whether this opinion is sound or not, it is mere opinion, and we have no

adjudications of our own on the subject."

Mr. Bishop does not cite the Brinkley case, and it is not probable that

there are any adjudications precisely in point in this coimtry.

In State V. Walker, 36 Kansas, 297; 59 Am. Rep. 5.56. a "free-love" mar-

riage, or sexual association dissolul)le at j^leasure, was condemned.

The Hyde case is cited by Lawson on Contracts, § 347.
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No. 11. — Guepratte v. Young, 4 De G. &/ Sm. 217. — Rule.

Section" 111. — Contracts GeneraUij.

Xo. 11.— GUEPRATTE v. YOUNG.

(1851.)

KULE.

A CONTRACT is iiot invalid by reason of incapacity of

a party who is, according to tlie law of his or her country

of domicil, capable of making it.

A contract is not invalid in point of form if made ac-

cording to tlie form necessary and sufficient in the place

where it is made and is to be performed.

Guepratte v. Young.

4 DeG. & Sm. 217-2.34.

ConJCicI of Laws. — Contract. — Coreiiure. — Locus regit Actum.

[217] 1. A null lied woman, domiciled in France, eiiteved into a contract in

England respecting her reversionary interest in trust money invested in

the English funds, which was substantially valid according to Fi-ench law,

although invalid according to English law; hut the contract was not entered

into in the nuiuner prescribed by French law, which requires that there should

be as many original instruments as there are distinct parties to the contract ;

Held, that the French law gave capacity to make the contract ; but, that the

Kiiglisli law regulated the form of it, and that, therefore, tlie contract was

valid ; and it was enforced bydecree.

2. In a conflict of evidence as to the law of France on a point relating to

the rights of a married woman in personalty in reversion, no presumption

can be derived from the law" of England.

8. Locus regit actum is a canon of general jurisprudence, and must be

assumed, in the aVisence of contrary evidence, to apply to a system of foreign

law-.

The principal question in this case was as to the validity of a

family agreement entered into on the 28th of November, 1844,

under the following circumstances :
—

In the year 1819, Mr. Barretto married iNIiss Emily Potts. Both

were resident in England, and were domiciled English subjects.

The marriage took place in England.
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Before, and in consideration of the marriage, a deed of settle-

ment was executed in .England, dated the 20th September, 1819,

whereby the sum of £32,525 Consols (which liad been trans-

ferred by ]\lr. Barretto into and then stood in the nauies of the

trustees of the settlement), and £17,475 sterling, due to Mr. Bar-

retto on notes of the East India Company, which were assigned to

the trustees by the settlement, were declared to be held upon

trust to pay the income to the husband and wife during their

joint lives, in espial moieties, and after the death of either of them

upon trust to pay the whole of such income to the survivor during

liis or her life ; with a proviso that if such survivor should marry

a second time, and tb.ere should be three or more children of the

marriage tlien living, the trustees should pay two-tliirds only of

the income unto the surviving parent, and should pay the remnin-

ing one-third for the maintenance of the children ; and, after the

decease of the survivor of tlie husband and wife, the trustees were

directed to transfer the trust funds unto all or such one or more

of the children or issue of the marriage, in such manner, and if

more than one, in such shares, and for such terms, and with such

limitations over or substitutions in favour of any one or

more of the said children * and issue respectively as the [* 218]

husband and wife should, during their joint lives, by any

deed, <»r if there should be no joint diiection or appointment, then

as the survivor of them should direct or appoint by any deed to be

executed in the presence of three witnesses, or by his or her will

;

and for want of any direction or appointment, upon trust, to trans-

fer tlie funds, or such parts as sliould not be appointed, unto the

children of tlie marriage, equally, or to such of them as being sons

should attain twenty-one years of age, or being daughters should

attain that age or marry ; and in case there should be no diild

who should become entitled under the deed, then the funds \v(^re

to be transferred to the representatives of Mr. Barretto, as part of

his personal estate. And the settlement contained tin' usual pro-

visions for maintenance and advancement.

Mr. and Mrs. Barretto made no joint direction or a])]iointment.

In 1824 Mr. Barretto died, leaving his widow, one son, and two

daughters, surviving him.

In 1828 Mrs. I'arretto married ^Ii-. Voung.

In July, 1844, the eldest daughtrr of .Airs. Young by Mr. Bar-

retto, being then a domiciled Englislnvomin, married (in France)

VOL. V. — 54



850 CONFLICT OF LAWS.

No. 11.— Guepratte v. Young, 4 De G. & Sm. 218, 219.

M. Gu(^pratte, an officer in the French Dragoons, and a domiciled

Frenchman. The contract of marriage, which was made and

signed iu France, contained the following clauses :
—

1. Les fiiturs dpoux declarent adopter, pour base de leur associ-

ation conjngale, le regime dotal tel (|u'il est ^tabli par le code

civil. Sauf les modifications ci-apres, tons les biens, presents et a

venir, de la demoiselle future epouse auront nature des biens

dotaux.

Faculte de Yexdke.

3. Le futur dpoux avec le concours et I'agrement de la demoi-

selle future dpouse, pourra vendre, alidner et dchanger les immeubles

dotaux de cette dernicre ; vendre, cdder et transferer les

[* 219] rentes qui pourraient lui appartenir soit * sur les dtats

Anglais on Frangais, soit sur tons autres etats Strangers,

sans que dans aucun cas il soit tenu de faire emploi ou remploi des

prix des ventes ou transferts. La quittance collective des dpoux

libdrera valablement des acqudreurs ou debiteurs.

Apportsde la Demoiselle future efouse.

Mademoiselle Barretto, future epouse apporte en mariage et se

coustitue personnellement en dot

:

1. Un trousseau, &c.

2. Une somme, &c.

.3. Une rente aniuielle sur les fonds Anglais, de la somme de

4164fr. 34cent., ou 166 livres, lis. 2d. sterling, que Mademoiselle

Barretto a recueillie dans la succession de son pfere et qui provieni

de la somme de 1249,167 francs, repr^sentant 40,967 livres, lb&

sterling, que M. Barretto a donm^e a Madame Young son ^pouso

par contrat de mariage.

4. Le surplus des droits de la future spouse dans la dite

somme de 49,967 livres, 15 schelins, sterlings (donnde comme
on vient de la voir a Madame Young), laquelle somme est d6posde

sur les fonds Anglais, et sera divisible entre les trois enfants de M.

Barretto, apres la mort de sa mere qui en est usufruitifere.

Lq3 to the date of this settlement Mr. Barretto's widow (Mrs.

Young) had executed no appointment.

On the 28th of November, 1844, the agreement in question was

entered into by a written memorandum purporting to be made by



R. C. VOL. v.] SECT. III.— CONTRACTS GENERALLY. 851

No. 11. — Guepratte v. Young, 4 De G. &/ Sm. 219, 220.

and between Mr. Joseph Augustus Barretto (a donncilecl English

subject), of the tirst part, M. and Madame Gu(^pratte, domiciled in

France (the latter by her marriage), and lioth of whom were then

in England, of the second part, and Mrs. Harrison (then Miss L. E.

Barretto, a minor domiciled in England), of the third part.

By this instrument, after reciting that Joseph Augustus Barretto,

H. P. Guepratte and his wife, and Louisa Elizabeth Bar-

retto, being desirous that upon the death of their * mother, [* 220]

Mrs. Young, the whole of the settlement funds should be

equally divided between them, notwithstanding any appointment

their rnotlier might mahe to the contrary, had mutually agreed to

enter into the agreement thereinafter expressed, it was witnessed,

that the parties thereto did thereby mutually agree (so that any

one or two of them might be entitled to maintain an action upon

the said agreement, if broken), — that, if by exercise of the power

of appointment reserved to her by the settlement of the 20tli Sep-

tember, 1819, ]\Irs. Young should cause the shares of any or

either of tlieni in the settlement funds on the death of Mrs. Young
to be of greater or less amount than the shares of others or other,

or should in any manner appoint the said funds to the prejudice of

the others or other, the said parties would, immediately on the

funds becoming divisible, bring tlie whole of the shares into par-

tition, and cause the funds to be divided equally, in the same man-

ner as they would liave been divided in case no such ap[»ointment

had been made.

This agreement was signed in London, by Mr. Barretto, and l»y

M. and Madame Guf^pratte, about the time it bore date, and l)y

Miss L. E. Barretto, after she attained the age of twenty-one ; but

there was only one part of it, and in this respect, it did not con-

form to the law of P'rance, which requires, in such a case, that

there should be as many original instruments as there are distinct

parties. See i^ost, p. 857, note.

Mrs. Young and her three children were still livin" Mr. Bar-

retto continued domiciled in England. M. and ]\fadame Gu<^pratte

were domiciled and living in France. Tlie youngest daughter had

since married, and was residing in India, but retained her English

domicil.

In May, 1848, Mrs. Young executed a revocable deed, by wliich

she exercised the power of appointment, and appointed the whole

fund to the son.
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M. and Madame Gudpratte thereupon instituted the present suit,

seeking to liave effect given to the agreement of 1844.

[* 221] * There had been references to the Master to inquire and

state what were the rights of the parties under the settle-

ment of 1844, according to the French law.

The case now came on upon exceptions to the Master's report,

and on further directions.

The remaining facts and the arguments appear sufticiently from

the judgment.

The VicE-CiiAXCELLOR (Knight Bruce):—
In this cause I have first to mention tlie exceptions to Mr. Tin-

ney's report, witli reference not only to those opinions of French

lawyers, upon which, in fact, he proceeded, but to those, also, that,

in consequence of what took place in December last, have been

made part of the case, including the evidence of M. Le Moine. I

am not aware, whether the judges of France (administering law

under codes) differ among themselves seldomer than those of Eng-

land who, in addition to unwritten law, and plain statutes, are oc-

casionally required to expound legislative riddles, such as might

have saved the sphinx. But I am satisfied, so far as relates to

counsel, that Westminster Hall has never exhibited a more amaz-

ing conflict of opinions upon Phiglish law, than that which Mr
Tinney's well-in'opounded questions upon French law have raised

at the Parisian V>ar among so many of its eminent members,— a con-

flict not encouraging to those who look to codes, whether universal

or partial, as being, at least wdien not prepared by quacks and sciol--

ists, a kind of panacea for legal uncertainty.

When the Roman law fiourished, the Eesponsa Pruden-

[* 222] tum sometimes agreed together, sometimes not. As to * each

of which cases Gains says, " Quorum omnium si in unum

sententiffi concurrant, id quod ita sentiunt legis vicem obtinet.

8i vero dissentiunt judici licet quam velit sententiam sequi."

Now, if the words "quam velit" may be held to mean, "which

he shall think most conformable to natural equity and ab-

stract reason," the same rule is perhaps applicable substantially to

a case of the present description, when different views of a ques-

tion j)ositivi juris are supported by equal or nearly equal reasoning,

and equal or nearly equal authority, if, indeed, that is so here.

Possibly, therefore, it may not be amiss to consider how, in

1 (,)int of natural equity and abstract reason, stands the controversy



11. C. VOL. v.] SECT. III. CONTUACTS GENERALLY. 853

No. 11. — Guepratte v. Young, 4 De G. &/ Sm. 222, 223.

a.s to the validity and efficacy, against Mdme. Guepratte whether

.surviving or not .surviving her husband, and against him, of the con-

tract of November, 1844. Eecollecting the second marriage, into

which Mrs. Young liad entered, and the events succeeding that step,

it is, I think, clear, that the contract was one, in point of expediency

and prudence, well recommendable to Mdme. Guepratte, and to her

husband also. In saying v\liich, I do not forget Mrs. Young's

power to appoint to grandchildren exclusively, or otherwise, or the

rules of English law applicable to the creation and effect of trusts

for the separate use of married women, or the various modes in

which Mrs. Young may, whether effectually or ineffectually, exe-

cute or attempt to execute her power as to Mdme. Gudpratte and

her sister, or either of them.

When contracts in any sense analogous to those which the French

law terms " aldatoires " are considered, with reference to their pru-

dence, we must take into account, and estimate, probabilities and

chances. I conceive, moreover, that the contract was founded

in right feelings ; it was not only what their best friends might

well have advised, but was what one or more of those friends in

fact actively approved. Into this contract, 1 collect, that Mdme.

Guepratte entered fairly, and without any compulsion or undue

exercise of influence, thongli with the free assent and

* concurrence of her husband ; and it must, I think, be [* 223]

mattei of regret, if, by any rule of positive law, such an agree-

ment should he prevented from having effect, for natural equity and

abstract reason appear to me tD be in favour of supporting it.

Still, iKJwever, the positive law of France may render that

impossible. But is it so? As to this I have said, that the con-

sulted Jurists differ. I have considered the opinions of those

learned persons attentively. Some of them not having been

before the Master, I think it right, at the outset, to declare my-

self unable to say, that his conclusion upon the materials before

him was not correct. AVhether tlie materials befoie me authorise

the same conclusion, is a different question. I wish also to

observe, that those who impeach a report labour, in my opinion,

under this disadvantage (if disadvantage it is), that, to raise a

doubt in the mind of the Court as to the correctness of a Master's

finding upon a matter of fact (as, for instance, a question of

foreign law), is not enough to lead the Court to a contrary deter-

mination. Where no more is done, the Court, I apprehend, must
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confirm the report, or direct a further investigation, either by a

reference back to the Master, or in some other manner.

Now, in the present instance, considering all that has taken

place, considering particularly the additions made to the evi-

dence since the report, I am of opinion, that, to direct a further

investigation as to the matter of foreign law here in dispute,

whether by a reference back to the Master or otherwise, would

be worse than useless, and that I am bound to decide upon the

materials actually before me. The consequeuce is, that, in order

to avoid a confirmation of the Master's finding, I must be able,

upon the whole of the present materials, actually to dissent from

what he has found ; not merely to doubt whether he has found

accurately.

It may be suggested, that, to doubt upon a finding of

[* 224] * fact, ought to be tantamount to a decision against the

litigant, on whom the affirmative is, or the proof lies.

Perha})s this may be sometimes true, and perhaps there ought to

be, so far, a qualification of what I have said; but no such quali-

fication, I think, is applicable here.

I mean that, whatever may be the English law concerning the

rights, powers, and capacities of inari'ied men and their wives,

as to the wives' reversionary interests in peisonalty, it ought, in

my opinion, not to create a presumption, or lead to any inference,

as to the law of France on such subjects; that the diiference of

that law from ours in this respect ought to have been considered

by the Master, as not less probable than the concord, until knowl-

edge of the truth had been obtained : that here neither of the

litigants had possession of the property in dispute; and that,

under the decree or ord&r of August, 1848, the plaintiffs, con-

tending as they did, were substantially not more affirmants, did

not more place themselves under a burthen of proof, than Mr.

Barretto, contending as he did. And it must particularly not be

forgotten that the contract of July, 1844, was a contract relating

to moveables, was prepared by foreign hands in a foreign country,

in the language and in consonance with the institutions of that

country, and was there executed by both parties, of whom one

was a native of that country, there domiciled at the time, and

the other was contemporaneously intending to acquire (as she

soon afterwards in fact acquired) the same domicil. If Mr.

Tinney, whose name cannot be mentioned without recollecting
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the great weight balcmgiug to his opinion, — if he, after con.sider-

ing all tlie materials brought under his attention, had in the end
"•teen unable to satisfy himself whether any point of French law
for whicli the plaintiffs had contended before him, was or was
not as contended by them, I do not conceive that he ought there-

fore necessarily to have reported s<j far against them, or miojit

not with propriety have certitied that the materials

*did not so far enaljle him to come to a conclusion (I [* 225]

mean under the particular reference) ; nor am I piepared

to say, that if, beyond a mere translation of the contract of July,

1S44, there were not now any evidence before me as to the mean-
ing of any of its terms, or as to the law of France, and all parties

were agreed in declining to add to the evidence, I should not feel

myself bound (whatever the law of England as to the contracts of

married women and their liusbands) to treat the instrument of

November, 1S44, as binding on the plaintiffs, it being admitted

that the contract of July, 1844, was prepared in France, and

executed in France, the country of M. CTU(^pratte's original dom-
icil, — a domicil not suggested to have been ever abandoned or

changed.

[His Honour proceeded to say, that the first questi&n was,

whether the agreement contained in the instrument of November,

1844, related to such a subject, or was of such a nature as to con-

travene or be forbidden by the 1130th Article of the Civil Code

of France; and after discussing the evidence upon this point, his

Honour came to the conclusion that it was not so forljidden.]

The second (piestion was, whether, apart from the fact of

Mdme. Guepratte 's marriage, the agreement was co.ntrary to any

principle of the French law, or to morals or public policy, as

those terms are understood in France, and particularly by French

lawyers ; I say so, because that, apart from the fact of her mar-

riage, it was not contrary to English law, or to morals or public

policy, as those terms are understood in England, is jDerfectly

clear. As to this question, the opinions of MM. Duvergier,

Berryer- Chaix, d'Estange, and De A^atimesnil, appear to me
better founded, better reasoned, and more sound than those

opposed to them. I am convinced by tlie evidence, that it

was consistent with French law, and conformable to its views

of morals and public policy, that the children of the late

Mr. Barretto should, so far as tliev could, neutralise among
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[* 226] *tliemselves the power of their re-married motlier as to

this property, and the influences, whether safe or danger-

ous, to which she was, or might be, in respect of it subjected.

Upon this point I do not think it necessary to investigate the

hnv applicable to substitutions or _7?f/e/ commis in France, as it

was previously to the reign of Louis XVI. ; for whatever that law

may have allowed or forbidden, with respect to contracts analo-

gous to the instrument of November, 1844. in the present case,

I am of opinion, 1 repeat, that for the last thirty or forty years,

or more, such an agreement as this has not been, in any sense,

repugnant to law or policy in the French nation.

Then comes the question, whether the transaction was one

expressly and in terms authorised by the marriage contract of M.

and Mdme. Gu(^pratte, a point, as to which, however, I decline

.stating any opinion, for a reason that will presently appear; the

next question being, whether the agreement of November, 1844,

was consistent with the French Dotal Law, allowed by that law,

and not forbidden by that contract, — a qnestion perhaps not

free from ditticulty, but which, as it seems to me, ought to be

answered in a manner unfavourable to the present contention of

Mr. Barrett 0.

It is, I think, a correct view of the transaction of November,

to regard it as one of prudent management and wise administra-

tion of the dotal property on the part of M. and Mdme. Cudprat<"e,

— one which (intended not for its increase but neither for its

diminntion) was meant to protect and defend it, — one of a cau-

tious and conservative description, avoiding the chance of gain

for the sake of security against loss ; and therefore (though pos-

-il)ly coming within the language of the 1964th Article of the

Civil Code, and perhaps therefore ascribable in a sense to the

class of contracts called in the French law " aldatoires ") not of

a rash or visionary or gambling nature. The agreement,

[
* 227] moreover, was a family arrangement, recommended, *I

think, by every moral consideration, — one of equality

— union — peace. Nor can I think that the dotal law of France

was meant to interfere with the possibility of effecting transactions

of such a character. I repeat that I am fully alive to the power

vested in Mrs. Yonng of appointing, wdiether exclnsively or other-

wise, in favour of grandchildren, and to the terms of restriction

against alienation and anticipation, in which the Fnglish law and
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the settlement of 1819 have enabled that lady to express herself

with respect to her daughters, — terms which, if tliey have been or

shall be used, may or may not yield to the contract of Xovember,

1844. I think such considerations, for every present purpose, of

no weight.

The last question appears to be, whether the case is affected by

tlie 1325th Article of the Civil Code ? ^ Upon it the opinions of M.

Paillet and M. Aniyot are not satisfactory to my mind, nor is that

of M. Billaalt (whatever (quickness and power it may show) con-

vincing ; M. Lemoine has alluded to it scarcely or not at all ; M.

Lionville touches it but slightly, and does not persuade me. I may

say the same of M. Coindelisle ; and without intending the least

disrespect or discourtesy towards him or M. Billault, those two

gentlemen may, I think, to borrow an expression from other times,

be not unfairly described as cupidi testes which honourable men may

be. There are five or six advocates, some, if not all of them, emin-

ent and distinguislied lawyers, who consider the case clear of the

the 1325th Article ; and I must say that my opinion is so.

Under the kings of France, in the seventeenth and the earlier

part of the eigliteenth century at least, it was, I believe, a general

rule of French law (at least as to moveables) that " la loi

du lieu oil se passe chaqiie acte en rt^git * la forme," or, in [* 228]

the shorter Latin phrase, locus regit actum. Of this there

seems no room for reasonable doubt. The maxim was frequently

brought into action by the different laws or customs under which

different parts of the kingdom were,— those of Poitou, for instance,

differing from those of Brittany ; those of Champagne widely differ-

ing from both ; while many proprietors, having residences and

estates in two or more provinces, were often at Paris, where a

system of its own prevailed.

The rule, however, I apprehend to be, one not merely of French

or English law, but one of jurisprudence (in the largest sense, at

least so far as moveables and merely personal obligations are con-

cerned), nor applied merely where there is the intervention of

public functionaries ; with reference to which it is not necessary to

allude, as an instance, to the acknowledged validity of a marriage

contracted in Scotland between persons domiciled elsewhere, in a

1 Le.s at'tes sous seing prive.s (jiii ron- fails en .lutant d'origiiiaux <|u'il y a do

tiennentdes conventions synallagmati(inos, parties ayaut un interut distinct.

ne sont vaLables (lu'autant (ju'lls out ('to
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manner allowed by the law of that c<iuntiT. There may be excep-

tion.s from special reasons in particular countries. Tiie English

law, for instance, with respect to wills of moveables, may be

amono; them. But the existence of tlie rule, as a general canon of

jurisprudence, is, I conceive, incontrovertible. My opinion is, I

repeat, with those who treat the 1325th Article as not barring or

obstructing it. In the words of Modestinus,— Nulla juris ratio

aut tequitatis benignitas patitur, ut quie salubriter pro utilitate

liominum introducuntur, ea nos duriore interpretatione contra

ipsorum commodum producamus ad severitatem.

I am convinced by the evidence before me, that, if a French

citizen, capable by the French law to contract, who is residing

temporarily but not domiciled in a country not his own, makes in

that country, with a person there domiciled, a contract relating to

moveables, and the contract is made in such a form, and ac-

companied with such ceremonies (though private only) as to

[* 229] render it valid and * binding, according to the law of that

country (applicable to persons whose capacity to contract

that law recognizes), the contract binds the Frencliman, wherever the

moveables may be. But especially, if, when the contract was made,

the moveables were in the country where it was made ; and this

though the contract be a synallagmatic contract, and the requisi-

tions and conditions of the 1325th article be omitted and disre-

garded, and the agreement would therefore, if made in France, not

have bound him. The proposition assumes of course a capacity to

contract on the part of each of the contracting parties, — assumes

the fairness of the contract, and assumes that it does not infringe

good morals or the law or public policy of either country, all which

assumptions may, I think, with propriety and truth, be made in

favour of the transaction of November, 1844, under consideration.

It has, however, been suggested, as an objection to it, that, by the

law of England, independently of the French hiw, and indepen-

dently of tlie marriage contract of j\I. and Mdme. Guepratte, they

had not, jointly or severally, power to afi'ect any part of the capital

under the settlement of 1819, in Uie event of M. Gudpratte (the

husband) not surviving Mrs. Young. Let it be assumed to l)e so.

l^ut the French law, and the marriage contract of Mdme. Gu(5-

pratte are essential parts of the case, and cannot be rejected or

disregarded.

It would be a mistake, however, to suppose a married woman
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incapable, by the English law, of alienating or contracting as to her

2eversionary interests in personalty. She or her husband may by

jigreenient before her marriage be enabled to do so, or the nature

of the gift under which she is interested may be such as to place

that power in her hands.

Then, if ngreeing with some of the consulted advocates, I am
right in my view of the French dotal law, or if one of the

fairly- suggested constructions of the instrument of * July, [* 230]

1844, is correct, she and lier husband were capable, during

and notwithstanding her marriage, of contracting effectually in

the manner expressed in the instrument of November, 1844. The

1325th article did not more apply to both or either of them than

to any other French citizen, whether man or woman, married or

unmarried, having a capacity to contract. That article applies alike

to all French citizens, but (if those, with whom I think, are right)

does not so apply to any French citizen as to interfere with the

right or power to make efiectually in a country, not his own, a con-

tract conditioned as has l)een stated. Had M. Gudpratte's domicil

of origin been English, and that domicil never changed, it is, I

apprehend, clear that tlie law of Phigland would have recognised,

as it does now, the validity and efficacy of the antenuptial contract

between him and Mdme. Gudpratte.

Again, if Mdme. Gudpratte had been a single woman when she

executed the instrument of November, 1844, or if her rights and

interests under the settlement of 1819 had been, before lier mar-

riage, simply settled in an English form, to her separate use, or for

such purposes as he and she should appoint, or with a power to

join her brother and sister in excluding, as far as possible, unequal

distribution 1)y Mrs. Young, under the settlement of 1819, the law

of England would have enforced the instrument of November,

1844, at the instance of any one or more of the parties to it. These

then, are all tlie conditions that the French law re([uires, inasmuch

as the agreement of November was planned in England, composed

and written in England in the English form and language, and

signed in England by every one of the parties to it (two, at least,

of them being English), was, from its nature, necessarily intended

to be performed in England, as relating wholly to English funds,

vested in English trustees, under the English marriage settlement

of an Englishman and Knglisliwoman. In effect the French

law (the l;iw of the * country of the marriage contrart of [*2.")1]
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M. and MJme. Gut^pratte, and of their doniicil) was competent to

give, and did here give the capacity, but permitted to the English

law the form, which form was pursued and abided by.

I have little or no hesitation in saying, that, in my humble

judgment, if the French Courts were to apply the 1 325th article to

the case of contracts respecting moveables out of France, made by

French citizens out of France with others than French citizens,

they would be setting at nought the most settled principles of en-

lightened jurisprudence, and infringing violently the comity of

nations. On the whole, I conceive that the French law, as to the

matter in controversy, has been unsuccessfully asserted to be

different from the finding of the able and experienced Master,

whose report is before me ; a finding which I willingly confirm
;

and there ought, I think, to be now a declaration accordingly.

In what 1 have said, I have been treating the question of the

binding nature of the agreement of November, 1844, upon Mdme.
Guepratte and her husband, as if it w^ere raised in a French liti-

gation, and a French Court had to decide it. But, viewing it as if

raised in England, where the Bank Annuities, the disputed subjects,

are ; as if raised here directly for the purpose of affecting the immedi-

ate distribution of those Bank Annuities ; and, assuming that the

transaction of November was of a nature, either expressly authorised

by the marriage contract of July, 1844, or allowed by the dotal law

of France, I do not see how Mr. Barretto's case as to the transaction

can be more than this : A foreigner resident, but not domiciled in

England, makes in England a contract with a native and domiciled

Englishman concerning certain goods also here. The contract is oral

merely, but such and so made that, were both tlie contractors Eng-

lish, it would clearly bind them both. Afterwards, one of the two,

repenting of the bargain, refuses to abide by it, and breaks the

contract. Being thereupon sued by the other in an English

[* 232] Court, the * defendant pleads and offers to prove in his de-

fence that, according to the laws and customs of tlie for-

eigner's country, there cannot be an effectual or a valid contract

concerning sucli goods, orally, or without certain ceremonies which,

in the particular case, were omitted, though of a simple and easy

nature.

Sucli a defence every one knows must fail. Every one knows

that such a case would be decided here with reference to the Eng-

lish law only. Nor (assuming, I say, the agreement of November
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to have been authorized expressly by the marriage contract of July,

1844, or allowed ])y the dotal law of France) liave I the least

doubt that, if Mrs-. Young were no more, and the question (living

or not living Mdme. Guepratte, living or not living her husband)

were raised directly in this Court betw^een all proper parties, at

the instance of whatsoever plaintiff or plaintiffs, whether the agree-

ment should be enforced between the persons who signed it and

their representatives, this Court would so enforce it.

For the purpose of that litigation, the state of the English law

with respect to the rights and powers of married women and their

husbands on the subject of unsettled personalty belonging to the

former, by w^ay of reversionary interest, would be immaterial as

concerning M. and Mdme. (luepratte ; and so would the 1325th arti-

cle of the Civil Code. For (their domicil being French, and the

place of the agreement of Xovember, 1844, being, as well as some

of the parties to it, Englishj the only questions touching that agree-

ment, as concerning the French parties, would be these : first, were

they by any express contract, which (according to the law" of

France, or according to the law of England) was effectual, and

bound them, enabled to enter into the agreement; and, secondly, if

not, whether by the law of France they were enabled to enter into

it. These two questions, or the latter of them, I have already, so

far as my opinion extends, answered.

It is unnecessary to refer to Boullenois, and other well-

* known writers of authority on the subject, who are deci- [* 2.33]

sive, if tliey can properly be invoked. But tliough it is

probably quite as unnecessary, I will employ a minute or two in

stating three or four maxims or aphorisms, more questionable, per-

liaps, in point of latinity than on any solid or important ground,

which are, I believe, of general acceptance, generally true, and con-

sistent with each other in theory and practice. I mean these :
—

" Statuta suo clauduntur territorio nee ultra territorium dis-

ponunt."

" Bona mobilia sequi et regulari debent secundum statuta loci

domicilii ejus ad quem pertinent vel spectant."

" Si lex actui formani dat inspiciendus est locus actus non

domicilii."

" Si de solemnibus quairitur aut de modo actus ratio ejus loci

habenda est ubi celebratur."

I have but one superfluous word more to say before passing to
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another part of the case. It is notoriously of continual practice in

this Court to deal with the personal property of married women
ddUik'iled elsewliere than in England, otherwise tlian it would he

dealt with weie they domiciled in England ; to do so, merely hy

reason of the domicil. The law of the country of the domicil

being attended to, a husband not domiciled here, often, as we all

know, exercises powers and obtains benefits wdiich an English hus-

band could not.

After discussing at some length the question of costs, his Honour

stated the terms of the order, whereby the Master's report was

confirmed ; and it was declared that, according to the French

law, the plaintiffs, Henry Pierre Guepratte and Emily Rosalia

Paterson his wife, had, at the time of executing the indenture of

the 28th of November, 1844, power thereby effectually to bind the

interest of each of them under the indenture of the 20th of Sep-

tember, 1819, in the manner expressed in the indenture of the 28th

of November, 1844; and that, by the French law, such

[* 234] last-mentioned indenture was * binding on them and each

of them ; and it was declared that none of the defendants,

except the defendants John Plake Kirby, Mary Wavell, and Wil-

liam Ashwell, were to have any costs to the date of that order.

ENGLISH NOTES.

The former branch of the rule is exemplified by tlie case of Cooper v.

Cooper, in the House of Lords, on appeal from Scotland (1888), 13 App.

Cas. 88, 59 L. T. 1. A contract in the nature of a marriage settlement

was executed in Ireland in consideration of a marriage slioiily after-

wards performed in Ireland between a domiciled Scotchman and an

Irish ladv. The lady at the time of executing the contract was under

the age of twenty-one years, so that hy Irish law she was incapable of

contracting, although by Scotch law she was cai)able of contracting,

but a contract might be set aside if proved to be made to.her prejudice,

liy tlie contract the wife purported to discharge her legal rights of terce

(a right in the nature of dower) and/«.s relictae (a right, paramount to

the provisions of her husband's will, to a certain share of Ids moveable

or personal estate). After her husband's death the wife brought an

action in Scotland to have the contract set aside. It was admitted on

the record that ''the pursuer (or plaintilf) was at the date of the mar-

riage a domiciled Irishwoman." The House decided that the validity

of the contract must depend on the law of Ireland and not on that of

Scotland; so that the pursuer (or plaintiff) having elected to avoid the
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contract was absolutely entitled to avoid it, without entering into the

(juestion whether it was to her [)rejudice in such a sense as to give her

the right tu avdid it by Scotch law. The doniicil of the wife at the

time of the marriage and tlie place of execution of the contract being

both in Ireland were considered conclusive. The opinions of the

Lord Chaxcellor (Lord Halsbury), and Lord Macnaghtp^n, strongly

favour the view that the fact of the wife's domicil at that time being

Irish- w'ould have been alone conclusive; and it was clearly laid down

that the question was not affected by the circumstance of the husband's

domicil being Scotch, and that thej^ then contemplated making, as

they did in fact make, Scotland the home of their married life.

ill re Ilellmaun's Will (ISiJG), L. II., 2 Eq. 363, 39 L. J. Ch. 760,

legacies had been bequeathed to a son aged seventeen years and a

daughter aged eighteen years, both domiciled in Hamburg. Accord-

ing to the law of Hamburg, girls become of age at eighteen, boys onl}^

at twentj'-one years. It was held that the legacy to the girl who was

of age according to the law of the diimicil, tliough not of age by Eng-

lish law, might be paid on her own receipt; and that the legacy- to the

boy might be paid on his attaining full age according to the law of

England or Hamburg Avhicliever first hap[)ened.

If the law of the place where a contract is made renders the contract

void for want of a stamp, the unstamped contract is void in England.

Alves V. Ilodfjson (1797), 7 T. K. 241, 4R. E.433; Clegy x. Lenj

(1812), 3 Camp. 166. An exception is made to this rule in the case

of foreign .bills by the Bills of Exchange Act, 1882, s. 72 (1) {a).

But if a stamp is only required by the foreign law before the docu-

ment can be admitted in evidence, its absence will not prevent its being

admitted in evidence in our Courts. Bristow v. Seequeville (1850),

T) Ex. 275, 19 L. J. Ex. 289.

A contract illegal by or opposed to the public policy of England can-

not be enforced in English Courts, notwithstanding that it may be

valid by the law governing the contract. In Hope v. Hope (1S56),

8 De G. M. & G. 731, 26 L. J. Ch. 417, a contract in the French lan-

guage was signe<l in I^ngland by a husband (a native of England wlio

had married in England a lady who was a native of France, but was at

the time of the contract domiciled in France), whereby he agreed to

give up the custody of a child to his wife, and the contract also con-

tained a stipulation that the wife should not oppose but on the contrary

*' facilitate " his obtaining a divorce in England. S])eciric i)erf(n-mance

of the agreement was refused in Englaml on the ground that both the

above stipulations were contrary to the public j)olicy of this country.

So in Grell v. Lecy (1864), K; C. 15. (N. S.) 73, 9 L. T. 721, an agree-

ment made in France, but intended to Ix' cari-ifd out in England, and
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which would liave been void on tlie gvound of champerty if made in

England, was held void by the Court here. So a contract for the sale

of goods to be smuggled into England, the vendor helping in the in-

tended perpetration of the fraud on the revenue, is held to be void.

Holman v. Johnson (1775), Cowp. 341; Chujus v. Penaluna (1791),

4 T. K. 4(36, 2 E. E. 442; Waijmell v. Rerd (1794), 5 T. E. 599, 2 E. E.

675. But a contract made and executed abroad for the sale of goods to

be smuggled into England is not invalid, although the vendor knew of

the intention, but did not assist in cariying out the intention, of smug-

gling them. Holman v. Johnson, supt'Ct. A contract in general restraint

of trade, although made abroad, cannot be enforced in England. Roiis-

sUlon V. EoHssiUon (1880), 14 Ch. D. o51, 49 L. J. Ch. 339, 42 L. T.

679.

A curious case arising out of the English laws prohibiting the slave

trade is that of juntos v. I/lUIffe (1859, 1860), 6 C. B. (N. S.) 841, 28 L. J.

C. P. 317, 8 C. B. (N. S.) 861, 29 L. J. C. P. 348. It was ah action for

breach of contract by Santos, a Brazilian, against the defendants who

were British subjects. The contract was a contract made for sale by

the defendants to the plaintiff of certain slaves on an estate in Brazil,

where, according to the law of that countrv, the transaction was lawful.

The Court of Common Pleas held that the action would not lie because,

as they lield, the transaction was a felony on the part of the vendors,

being British subjects, under the Acts 5 Geo. IV. c. 113, and 6 & 7

Vict, c- 98. But this judgment was reversed by a majority' (Bramwell,

B., Chakxell, B., Hill, J., and Blackburn, J.; diss. Pollock, C. B.,

and WiGHTMAX, J.), in the Exchequer Cliamber, on the ground that

the transaction came within the exception of the 5th section of the

latter statute: "that in all cases in which tlie holding oi taking of

slaves shall not be prohibited by this or any other Act of Parliament,

it shall be lawful to sell or transfer such slaA'es, anything in this or

any other Act contained notwithstanding." Blackburx, J., in giving

judgment of himself and Ciiax'xell, B., and Hill, J., stated the case

as follows: '"In this case the plaintiff sues on a contract by which the

defendants sold to him certain slaves. Breach, that they did not de-

liver them. The plea is that the defendants are British subjects, and

that the contract was made after the passing of the statute 6 & 7 Vict.

c. 98. The replication is that the slaves w^ere some of them acquired

and purchased by the defendants in Brazil before the coming into

operation of tlie statute 6 & 7 Vict. c. .98, and the others were their

offspring; that purchasing and holding slaves is lawful in Brazil; and

that the plaintiff is a Brazilian subject. To this there is a rejoinder

that the slaves alleged in the replication to have been purchased before

statute 6 & 7 Vict. c. 98, were purchased after the passing of the statute
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o Geo. IV. c. 113. There is a demurrer, by which it is for the pur-

puses of our decision admitted that tlie shives or their ancestors were

purcliased after tlie passing of the earlier act, and before the passing of

tlie hxter one. The question then arises whether under these circum-

stances the contract can be enforced in a British Court. The Court of

Common Pleas have decided that it cannot. They held, and I quite

agree with them so far, that if the sale and delivery of slaves under

these circumstances is by a British Act of Parliament prohibited, which

it certainly is if made a felony, the contract is according to Ejiglish law

void." It was held by the majority that no statute prohibited the holding

of slaves in Brazil, even althougli the [)urchasing uf them there might

have been a felony in a British subject; and that therefore this enact-

ment legalised the sale. The judgment of the majorit}' of the Ex-

chequer Chamber was to the effect that by the above quoted exception

of the latter statute the sale was permitted of slaves, the holding of

whom was not prohibited by any Act of Parliament; and that no statute

prohibited the liolding of slaves in Brazil, even although the purchas-

ing of them might have been a felony in a British subject. In Madrazo

V. Willes (1820), 3 B. & Aid. 353, it was held that a foreigner who is

not prohibited by the laws of his own country from carrying on the slave

trade, may in a British Court of Justice recover damages in respect of

the wrongful seizure by a British subject of a cargo of slaves. The

application of this case is doubtless now much restricted by the exten-

sion of treaties and legislation in other countries against the slave

trade.

In lioh'tusnn v. Bland (17C0), 2 Burr. 1077, a gaming debt won in

France was held to be not recoverable in England, as it was not i-e-

coverable by the laws of France, though it miglit have been enforced

in France under the name of "a debt of honour," by a so-called Court

having no legal power of execution. It was in the same case held that

money lent in France at play there (the money being fairly lent liy a

third party, and it not appearing that the game was illegal), might be

recovered in the English Courts as a debt; although a security for the

debt might be avoided under the Statute of 9 Anne. In Qimrrier v.

Colston (1842), 1 Ph. 147, it was held that money lent for the purpose

of gambling at the public tables which were then lawful in German_v,

might be recovered in the Courts of this country. In the same case a

small sum won at cards was held recoverable. It was observed in the

judgments that such a sum won at cards might have been recoverable

by English law. But this was before the Statute 8 & 9 Vict. c. 109,

s. 18. In Wi/n7ie v. CaUa/ider (1826), 1 Puss. 293, bills of exchange

made in France on French stamps and substituted in France for English

bills of exchange which were originally given for a gambling debt

VOL. V, — 55



866 CONFLICT OF LAWS.

No. 11.— Guepratte v. Young. — Notes.

luul void under the Statute of 9 Anne, c. 14, were ordered to be

delivered up.

A contract wliicli is void by the law where made and intended to be

performed, will not be given effect to in England. Burroivs v. Jemino

(1726), 2 Str. I'do; Herlz v. De Casa Riem (1840). 10 L. J. Ch. 47.

But a contract of insurance made in Scotland by a branch office of an

English Insurance Company contrary to the English statutes giving a

monopoly of that business to the Eoyal Exchange Company, was held

to be valid and enforceable by the Scotcli Courts. Paffeson v. Mills

(1828), 1 Dow. & Clark, 342.

English law does not invalidate a contract contemplating breach of

the revenue laws of a foreign country. PlancJie v. Fletcher (1779),

1 Doug. 251; Bazett v. Meyer (1814), 5 Taunt. 824; Sharjo v. Tayler

(1849), 2 Ph. 801; BoueJier v. Liavson, Lee, Cas. Temp. Hardwicke,

85, 89, uidess they should do so indirectly by reason of the contract

having been first sued on in the foreign Court, and the judgment there

forming res judicata as in Ihu-roiujlts v. Jamineun, 12 Vin. Abr. 87,

pi. 9, 2 Eq. Cas, Abr. 524, pi. 7. and see cases as referred to in Boucher

V. Lawson, supra.

AMERICAN NOTES.

The general American rule is correctly stated by Mr. Kerr (Am. & Eng.

Enc. of Law, " Conflict of Laws," vol. iii. p 552) :
'• If valid and binding where

made a contract is valid and binding everywhere; and if void or illegal

there, it is generally held to be void and illegal everywhei-e else ; although

had the same contract been made where suit is brought, it would have been

held valid." "A contract valid in the State where it is made will be en-

forced in another State, unless clearly contrary to good morals or repugnant

to the policy or institutions of the latter State." See Greenwood v. Curtis, H

:\Iassaclmsetts, 358 ; 4 Am. Dec. 145, a contract for importing slaves. A few-

cases will serve to illustrate this doctrine.

W., residing in ]\laine, contracted there with an attorney residing in New-

York for the latter to collect a claim for him in Xew York, on shares. This

was invalid in Maine but valid in New Y''ork. Held, void. Blacktoell v. Weh-

sler, 23 Blatchford (U. S. Circ. Ct.), 537.

A note made by a wife in Louisiana as surety for her husband, void there,

may be enforced against her land in Mississippi where it is valid. Frierson v.

Williams, 57 Mississippi, 451.

A parol contract of sale of goods made in a State where there is no Statute

of Frauds may be enforced in another State where it would have been void.

Allen V. Schuchardt, 10 Am. Law Reg. 13.

Where a contract of guaranty for price of goods was signed by a wife at

her domicil in Massachusetts, and mailed to Maine, and accepted there and

acted on there, it was held that the contract was made in Maine, and although

invalid by Massachusetts law would still be enforced there. Gray, C. J., de-

livered a learned opinion, reviewing all the authorities, and conchiding that
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the validity of a contract, even as regards the capacity of the parties, is to be

<]etennined by the law of the State where it is made. Milliken v. Pratt, 125

>Massachusetts, :]74 ; 28 Am. Rep. 241.

h\ Belly. Packard, (59 Maine, 105; ol Am. Rep. 251, it was held tliat a

note written in Maine, but signed in Massachusetts and returned to the payee

'u Maine by post, is a Elaine contract; and where one of the makers was a

married woman, who signed as surety for her husband, which would not

l)ind her in Massachusetts, she was still bound in Maine, wliose laws author-

ized such a contract.

Assmiipsit is maintainable in Rhode Island for breach of a contract of

sale, there made and valid there, of goods in manufacture, although to be de-

livered in Xew York, where the contract was invalid under the Statute of

Frauds. Hunt v. Hunt, 12 Rhode Island, 265.

One pleading infancy as a defence to a foreign contract nmst show that it

is a good defence by the lex loci contractus. Thompson v. Ketcham, 8 Johnson

(Xev/ York), 190. Kent, C. J., said: "The lex loci is to govern, unless the

jiarties had in view a different place, hij the terms of the contract." Citing

Robinson v. Bland, 2 Burr. 1077.

A marriage contracted l>y a minor resident in JNIassachusetts, in Maine,

where consent of parents is not essential, will be held valid in Massachusetts,

where such consent is necessary, even though the parties went to Maine in

order to evade the law. Commonwealth v. Graham, 157 Massachusetts, 7o ; 34

Am. St. Rep. 255 ; 10 Lawyers' Rep. Annotated, 578.

Parsons says (2 Contracts, p. 714) :
•' In respect to the capacity of the

wife to contract with a thii-d paity, we are inclined to hold that the law of

the pilace of the contract determines this, as well as other questions of

capacity, at least in respect to personal contracts ; although, m the absence

of sufficiently direct adjudication, and in the conflict of opinion to be found

in text-writers, it is difficult to ascertain what the law is on this point."

A parol ante-nuptial agreement made in Pennsylvania by a resident of

Illinois, the parties immediately after marriage removing to Illinois and there

abiding, is construed by Illinois law. Davenport v. Karnes, 70 Illinois, 465.

A note made by a married woman in another State, where she lived and

where such a note is valid, and payable there, is enforceable in Tennessee, in

spite of the disability of coverture in that State. Robinson v. Queen, 87 Ten-

nessee, 445 ; 10 Am. St. Rep. 690, and note, 608.

In Baum v. Birchall, 150 Pennsylvania State, 164 : 30 Am. St. Rep. 707 ;

it was held that a bond and mortgage by a married woman, executed in

Pennsylvania, where she was under marital disability, upon land in Dela-

ware, where they would have been valid if there executed, being delivered

there, were valid. " The Courts of this State will administer, in such cases,

the lex loci contractus as against one under disability. Evans v. Clearij, 125

Pa. St. 204 ; 11 Am. St. Rep. 886." Citing the Milliken case, .^upra.

If a husband and wife, residents of Florida, temporarily residing in

Maine, contract in the latter State for separation, and that lie shall pay her a

monthly allowaiu;e for her support, th(^ contract is enforceable in iMaine, al-

though invalid under the laws of Florida. Carey v. Mackeij, 82 i^laine, 516;

17 Am. St. Rep. 500.
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Where a manied -woman, residing in a State where .she is competent to

contract as if unmairied, there executes a transfer of stock in a corporation

in another State, where she is not so competent, the transfer being in form
sufficient nnder the laws of the latter State will pass the stock there. Hill v.

Pine River Bank; 45 Xew Hampshire, 300.

In Matlhews v. Murchison, 17 Federal Keporter, 760, a contract made by a

married woman in Xew York withotit consent of her husband, and valid

thex-e, was recognized in Xorth Carolina, although there such consent is

essential.

In Petrie v. Voorhees^ Ex'rs, 18 Xew Jersey Equity, 285, it was adjudged

that covenants in an indenture of apprenticesliip, valid where executed, would

be enforced in another State if not immoral or impolitic. " The peisonal

status of each individual is governed by the law of actual domicil."

In Piitchard v. Morton, 106 United States, 121, it is held tliat "the foreign

law may, by the act and will of the parties, have become part of their agree-

ment, and in enforcing this the law of the forum may find it necessary to give

effect to a foreign law, which without such adoption would have no force be-

yond its own territory. This, upon the principle of comity, for the purpose

of promoting and facilitating international intercourse, and within limits

fixed by its own piiblic policy, a civilized State is accustomed and considers

itself bound to do."

In MiUiken v. Pratt, supra. Gray, C. J., reviews the English and American

authorities. He says :
" It has often been stated by commentators that the

law of the domicil, regulating the capacity of a person, accompanies and gov-

erns the person ever3"where. But this statement, in modern times at least, is

.subject to many cpialifications ; and the opinions of foreign jurists upon the

subject, the principal of which are collected in the treatises of Mr. Justice

Story and Dr. Francis Wharton on the Conflict of Laws, are too varying and

contradictory to control tlie general current of the English and American

authorities in favour of holding that a contract, wluch by the law of the

place is recognized as lawfully made by a capable person, is valid everywhere,

although the person would not, under the law of his domicil, be deemed

capable of luaking it." " Lord Eldox, when Chief Justice of the Common
Pleas, and Chief Justice Kent and his associates in the Supreme Court of

the State of Xew York, held that the question whether an infant was liable

to an action in the Courts of his domicil, ixpon a contract made by him in a

foi'eigu country, depended upon the question whether by the law of that coun-

try such a contract bound an infant. Male v. Roberts, 3 E.sp. 163 ; Thompson v.

Ketcham, 8 Johnson, 189 ; 5 Am. Dec. 332." " The Supreme Court of Louisi-

ana, in two cases which have long been considered leading autliorities,

strongly asserted the doctrine that a person was bound by a contract which

he was capable by the law of the place, though not by the law of his own

domicil, of making, as for instance in the case of a contract made by a person

over twenty-one and under twenty-five years of age, in a State whose laws

authorized contracts to be made at twenty-one, whereas by the laws of his

domicil he was incapable of contracting under twenty-five. Baldwin v. Graji,

4 Martin [X. S.], 192, 193; 16 Am. Dec. 169. The same doctrine was recog-
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iiized as well settled in Anilreas v. His (.'rc/lifors, 11 Louisiana, 464, 476."

'• In Pearl v. HaiislioroiKjlt, 9 Ilimiphreys, 42G, the rule was carried so far as to

hold that where a married woman domiciled with her husband in the State

of Mississippi, by the law of which a purchase by a married woman was valid

and the property purchased went to her sepai'ate use, bought personal in'oj>-

ei'ty in Tennessee, by the law of wdiich married women were incapable of

contracting, the contract of purchase was void and could not be enforced in

Tennessee. Some authorities on the other hand would uphold a contract made

by a party capable by the law of his domicil, although incapable by the law of

the place of the conti-act. In re Helhnnnn's Will. L. H , 2 Eq. oCy.j ; Saul v. His

Creditors, 5 Martin (Louisiana), X. S. 569; 16 Am. Dec. 212." "In the

great majority of cases, especially in this country, where it is common to

travel, or to transact business through agents, or to correspond by letter, from

one State to another, it is more just, as well as more convenient, to have re-

gard to the laws of the place of the contract, as a uniform rule operating on

all contracts of the same kind, and which the contracting parties may be pre-

sumed to have in contemplation when making their contracts, than to require

them at their peril to know the domicil of those with whom they deal, and to

ascertain the law of that domicil, however remote, which in many cases could

not be done v.'ithout such delay as would greatly cripple the power of con-

tracting abroad at all."

No. 12. —LLOYD v. GUIBERT.

(EX. GIL 1865.)

RULE.

The law of the place where the contract is made is p?nmd,

facie that which the parties intended, or ought to be pre-

sumed to have adopted, as the footing upon which they

dealt.

But in a contract of affreightment this presumption is

easily displaced, and in the absence of express provisions

in the contract or other circumstances from which a differ-

ent intention can be inferred, the rule for ascertaining the

liabilities of the shipowner is presumably determined by

the law of the fla^:.
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Lloyd V. Guibert.

L. R. 1 Q. B. il.')-l;30 (s. c. .33 L. J. (l II. 74 ; 13 L. T. GOi ; 6 B. & S. 100).

[115] SJiij).— Contract of Ajf'reii/htment. — Conflict of Laws. — Bottomry.

The plaintiff, a British subject, chartered a French ship belonging to French

owners, at a Danish West India port, for a voyage from St. Marc, in Hayti,

to Havre, London, or Liverpool, at charterer's option. The charter-party was

entered into by the master in pursuance of his general authority as master.

The plaintiff shipped a cargo at St. INIarc for Liverpool, with which the ves-

sel sailed. On her voyage she sustained sea damage and put into Fayal, a

Portuguese port for repair. There the master properl}^ borrowed money on

bottomry of ship, freight, and cargo, and repaired the ship, and she completed

her voyage to Liverpool. The bondholder proceeded in the Court of Admi-

ralty against the ship, freight, and cargo. The ship and freight were in-

sufficient to satisfy the bond ; and the deficiency with costs fell on the

[* 116] plaintiff as owner of the cargo, for which he sought indemnity * against

the defendants, the French shipowners. The defendants gave up the

ship and freight to the shii)j)sr, so as that, by the alleged law of France, the

abandonment absolved them from all further liability on the contract of the

master :
—

Held, that the parties must lie taken to have submitted themselves, when

making the charter-party, to the French law as the law of the ship, and there-

fore that, assuming the law of France to be as alleged, the plaintiff's claim

was absolutely barred.

Error from the judgnieiit of the Ctnirt of Quet n's Bench in favour

of the defendants, on demurrers, to a plea and replication.

Declaration that the defendants were the owners of the ship

Olivier, of which J. F. Lemaire was duly appointed by the defend-

ants master; and the plaintiff, while the ship was in the West

Indies, shipped on hoard a cargo of goods, of the value of £.3000.,

to be carried thence and delivered to the plaintiff at Liverpool, the

dangers of the seas and navigation only excepted, for certain freight

to be by the plaintiff paid to the defendants. That the ship on

her voyage sustained damage from stormy weather, and was obliged

to put into Fayal for repairs, tliat the ship was repaired, and that

the master there borrowed, to pay for tlie re[tairs, &c., a sum

amountnig, witli interest, to £2400 under circumstances justifying

such borrowing and hypothecation, upon three bottomry bonds

upon the ship, freight, and cargo, conditioned for the payment of

principal and interest ten days after due completion of the voyage.

That the defendants had notice of the premises, and in considera-
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tiou thereof promised the plaintiff to iudeninify him, as owner of

the cargo, against any consequent loss. That the ship afterwards

sailed, and arrived safely with the cargo at Liverpool. That the

money not being repaid, the bonds were put in suit in the Court

of Admiraltv, and that the plaintiff, in order to save the caroo

from being sold by the court, was compelled to become a party to

the suit, and was compelled to pay £1500 being less than the value

of the cargo, and over and above the freight payable in respect

thereof, together with £200 costs. That although all things, &c.,

have happened to entitle the plaintiff, as owner of the cargo, to be

indemnified, yet the defendants have not repaid the said sums, &c.

First plea. That the cargo was loaded under a charter-party

made between the plaintiff and the master at the Island of

St. * Thomas, in the West Indies, by which it was provided [* 117j

that the master should freight the ship, called in it a French

ship, then in St. Thomas's, for a voyage from St. Marc, in Hayti, to

Havre, in France, or London, or Liverpool, at the plaintiff's option.

That the ship was a French ship, and the defendants, the owners,

French subjects ; and according to the laws of France, it is lawful

for the owners of a French ship, in all cases, to free themselves

from the acts and engagements of the master, in all that concerns

the ship and cargo, by the abandonment of the ship and freight.

That the bottomry bonds were executed by the master without

any express authority from the defendants ; and they have refused

to ratify, and never did ratify, the act of the master ; and tliat but

for the bottomry bonds and the suit the goods would liave been

duly delivered to the plaintiff at Liverpool. That on the suit in the

Court of Admiralty, the ship was sold, and the proceeds togetlier with

the freight, applied towards payment of the bonds. That the de-

fendants did not appear in the suit, liut, in order to obtain the

protection afforded to shipowners by the law of France, they aban-

doned the ship and freight. That by such abandonment the de-

fendants became released, according to the laws of France, from

all liability to the plaintiff, in respect of tlie cargo not being de-

livered to him at Liverpool, and the acts of tlic master in executing

the bonds, and the consequences thereof; and the defendants,

except as aforesaid, did not promise to the plaintiif to indemnify

him against anv loss as owner of the cargo.

Demurrer and joinder.

Second replication to the first plea. That after tlie making of
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the charter-party, and before the making of the bottomry bonds,

and of the promise of indemnity in the dechiration mentioned, the

plaintiff exercised his option, and fixed Liverpool as the port of

discharge. That the hiw in force in St. Thomas's, where the

charter-party was made, and in Hayti, where the cargo was shipped,

and in i\xyal, where the bottomry bonds were made and the prom-

ise of indemnity given, is not the law of France, but is the general

maritime law, and similar to the law of England in respect of the

premises. That no part of the voyage, and no part of the charter-

party, or of the said promise, was to be or was performed

[* 118] * in France, or in any other part of the world in which

the laws of France are in force.

Demurrer and joinder.

The Court of Queen's Bench gave judgment for the defendants,

on the ground that the power of the master to bind his owners

personally is but a branch of the general law of agency, and that

the flag of the ship w^as notice to the plaintiff, that the master's

authority to bind his owners was subject to the limitation stated

in the plea to be imposed by the law of France.^

The case w^as argued after Trinity Term by

Crompton Hutton, foi' the plaintiff,

J. H. Hodgson, for the defendants.- Cii7\ adv. vult.

Nov. 27. The judgment of the Court (Ekle, C. J., Pollock, C. B.,

Mautix, B., AVilles, and Ke.vting, JJ., and Pigott, B.) was

delivered by

Willes, J. The facts disclosed by the record are as follows :
—

The plaintiff below, a British subject, at St. Thomas, a Danish

West India Island, chartered the ship Olivier, belonging to the

defendants, who are Frenchmen, for a voyage from St. Marc, in

Hayti, to Havre, London, or Liverpool, at the charterer's option.

The plaintiff must have known that the ship was P'rench. The

charter-party was entered into by the master in pursuance of his

general authority as master, and not under any special authority

from the owner. The plaintiff shipped a cargo at St. Marc for

Liverpool, with which the vessel sailed. On her voyage, she sus-

tained damage from a storm, which compelled her to put into

1 See tlie report of the Ciise in the court Michaelmas Term, the reporter has

below, 33 L. .]. Q. B. 241. note of the arguments and cases cited.

no

note of the arguments and cases cited.

•^ Tlie case liaviiig been argued bcfoi-c
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Fayal, a rortugnese port, for repair. Tliere the master properly

borrowed money upon buttomry of the ship, freight, and cargo,

and repaired the ship, which proceeded with the cargo, and arrived

in safety at Liverpool. The bondholder proceeded in the Court of

Admiralty against the ship, freight, and cargo. The ship and

freight were insuiHcient to satisfy the bond ; the deficiency

and * costs fell upon the plaintiff as owner of the cargo, [* 119]

and in respect thereof he seeks to be indemnified by the

defendants as shi])owners.

The defendants abandoned the ship and freight ; and it must be

taken as a fact (because it is alleged and not denied) that, by the

law of France, they abandoned in time, and in such manner, and

under such circumstances as nre required by the French law, and

that according to such law, abandonment, by which we understand

a giving up of the sliip and freight to the shippers (see Daldn

V. Oj.Icy, 15 C. B. (N. S.) 646, 33 L. J. C. P. 115) absolved them from

liability. This law, if a})plicable, is one which furnishes an abso-

lute bar to the plaintifC's claim by way of satisfaction or discharge,

and affected the validity of the claim, and not merely the mode of

proceeding to enforce it. Whether the French law permits abandon-

ment under such exceptional circumstances is a (juestion of fact,

not before us, and which for the present purpose we must assume to

be answered in the affirmative
;
(see, however, Devilleneuveet Masse

Dictionnaire du Contentieux Commercial, titre Armatetir ss. 23, 25).

By the English law a sliipowner under such circumstances is

liable personally, and not merely to the value of the ship and

freidit. And it is alleged, and not denied, that the Danisli,

Portuguese and Haytian laws agree in this res])ect with our own.

The law of Hayti was not however relied upon in argument.

Upon these facts it was insisted for the plaintiff that the deci-

sion ought to proceed upon either what was called the "general

maritime \a\\" as regulating all maritime transactions between

persons of different nationalities at sea ; tlie Danish law, as that of

the place where the contract was made (lex loci con inidus) ; the

Portuguese law, because the bottomry bond, which in one sense

caused the question to arise, was given in a Portuguese port, and

the rule that the place governs tlie act {locus regit fufum) was

supposed therefore to furnish a solution ; or the I'higlish law, as

being that of the ])la('e of the final act <»f jieihirniaiice by llic

delivery of the cargo ((jimsi lev loci solatioitisi, in either of
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which alternatives the liability of the clefendants was established.

And it was argued, that, the charter-party having been entered

into hoiiCi fide in the ordinary course of business by tlie

[* 120] master, * within the scope of his ostensible authority to

contract for the employment of the vessel, which the

owner, by appointing a master and sending him abroad in com-

mand, allows him to assume, the right of the charterer could no

more be narrowed by a provision of foreign law unknown to him

than by secret instructions from the owners, which would clearly

be inoperative ; a proposition which needs no authority in our law,

and for which French authorities w^ll be found in Pailliet's edition

of the Code de Commercs, art. 216, in the note.

For the defendants it was answered that by the French law

they are absolved ; and that that law, as being that of the ship,

governs the case, either because the character of the transaction

itself showing that the plaintiff impliedly submitted his goods to

the operation of the law of the ship, or because tlie master, who
entered into tlie contract (although his doing so was within the

scope of tlie authority whicJi he was allowed by the owners to

assume), was disabled by the French law^ from binding his owners,

otherwise than with the exception expressed or implied of exemp-

tion from liability by abandonment, and that of such disability, or

lack of authority, his liag was -sufficient notice.

Upon this latter ground the Court of Queen's Bench gave judg-

ment for the defendants, not expressing any opinion upon the

former ; whereupon the plaintiff brought error, and the case was

well argued at the sittings after Trinity Term last, before Erle,

C. J., Pollock, C. B., Martin, B., Keating, J., Pigott, B., and ray-

s(df, v/hen we took time to consider.

In determining a o^uestion between contracting parties, recourse

must first be had to the langunge of the contract itself, and (force,

fraud, and mistake apart) the true construction of the language of

the contract {lex contractus) is the touchstone of- legal right. It

often happens, however, that disputes arise, not as to the terms of

the contract, but as to their application to unforeseen questions,

which arise incidentally or accidentally in the course of per-

formance, and which the contract does not answer in terms, yec

which are within the sphere of the relation established thereby

and cannot be decided as between strangers.

In such cases it is necessarv to consider bv what general law the
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dirties intended that the transaction should be governed,

i r rather * to what general law it is just to presume that [* 121]

they have su])niitted themselves in the matter.

A familiar illustration of this will be found in the rule, that the

lawful usages of a market are as much part of a contract entered

into there, which does not expressly exclude them, as if they were

set down at large. The binding force of such usages does not

de})end so much upon the knowledge of the parties as upon im-

plied acquiescence ; for whoso goes to Kome must do as those

at Rome do.

So in the absence of express provision or special usage, the

general law itself, in many points of view only a more extended

usage, supplies the gaps which the parties have left, and in doing

so sometimes modifies the construction of general words in the

contract. For instance, a common carrier, while on the one hand

he is bound by stringent rules fm- the protection of his customers,

on the other is allowed certain exemptions from liability, even upon

an express contract if it do not exclude such exemptions ; thus,

by the common law of England a person who expressly contracts

absolutely to do a thing, not naturally impossiljle; is not excused

for non-performance because of being prevented by the act of

(Jod, or the King's enemies {Para dine \.Jaiic,X[&yn, 26), and yet,

in consideration of the risks to which comnidu carriers are exposed,

such prevention is in their case an implied exception. And in

the case of ordinary bailees entrusted with the custody of goods,

whether by express contract or not, the exceptions of overwhelm-

ing force {vis Diajor), and accident without fault {caau'^ fortuMuii),

are implied.

In the case of carriers by sea, these latter exceptions {vis major

and (Msus fortuitus) are now, as to Ibitish ships stipulated for

by the common exception in the charter-party, or bill of lading

;

whilst in foreign contracts of affreightment, even when made in

British ports, such expi'ess sti[)ulation is sometimes omitted ;
as

for instance in the Spanish charter, in JJlasco v. Fletcher, 14 C. 11.

(N. S.) 147, 32 L. J. C. P. 284, because by the law of many countries

such an exception is implied (see Casaregis Disc, xxiii; Codigo de

Comercio, art. 935 ; Allgemeines Deutsches Handels-gesct/.burh,

art. 703). So that in the case just referred to, if the /e.r

loci contractus were to jirovail, the osvn"r of a * Spanisli [* 122]

\'es.-;('l, cliartered in LiveriK))] for tlic llaxana, nii'^ht lose
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the protection which the owners of an English vessel would of

course have stipulated for.

And this diversity (or conflict) upon a point so important shoAvs

that the present and like questions' affect not onl}- contracts

entered into by masters of ships, the law of whose country dis-

tinguishes between the obligations of a contract by the master as

such, and that of the owner himself, or his broker, or of the master

acting with a plenary authority, but touch all contracts of affreight-

ment entered into in respect of any vessel in a port foreign as to

her, whether the master happens to be an owner or not.

Hitherto we have viewed the question generally ; but in order to

its satisfactory solution as applied to the present case, we must deal

with the operative facts, that the contract of affreightment was made

by persons of different nationalities in a place where both of them

were foreigners, to be performed partly there by breaking ground

in order to start for the port of loading, — a place where both

parties would also have been foreigners
;
partly at the latter port

by taking the cargo on board ; and partly on board a ship at sea,

subject there to the laws of her own country, and never out of its

jurisdiction as to acts done by those on board ; and partly by f^nal

delivery in the port of discharge ; that the principal subject-matter

of the contract was the employment of a foreign ship for a voyage

across the higli seas; and that the question in dispute arose incon-

sequence of sea damage to the ship, and its ortlinary result.

In the diversity or conflict of laws, wliich ought to prevail is a

question that has called forth an amazing amount of ingenuity,

and many differences of opinion. It is, however, generally agreed

that the law of the place where the contract is made, is jjrma/ftc^?

that which the parties intended, or ought to be presumed to have

adopted as the footing upon wdiich they dealt, and that such law

ought therefore to prevail in the absence of circumstances indicat-

ing a different intention, as for instance, that the contract is to be

entirely performed elsewhere, or that the subject-matter is immove-

able property situate in another country, and so forth ; which latter,

though sometimes treated as distinct rules, appear more properly to

be classed as exceptions to the more general one, by reason

[* 123] of * the; circumstances indicating an intention to be bound

by a law different from that of the place where the contract

is made ; whicli intention is inferred from the subject-matter and

from the surrounding circumstances, so far as they are relevant to

construe and determine the character of the contract.
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The present question does not appear to have ever been decided

in this country, and in America it has received opposite decisions,

equally entitled to respect.^ We must therefore deal with ii as

a new question, and endeavour to be guided in its solution by a

steady application of the general principle already stated, viz., that

the rights of the parties to a contract are to be judged of by that

law by which they intended, or rather by which they may justly

be presumed, to have bound themselves.

We nuist apply this test successively to the various laws which

have been suggested as applicable ; and first to the alleged general

maritime law.

We can understand this term in the sense of the general mari-

time law as administered in the English Courts, that being in

truth nothing more than English law, though dealt out in some-

what different measures in the Common Law and Chancery Courts,

and in the peculiar jurisdiction of the Admiralty; but as to any

other general maritime law by which we ought to adjudicate upon

the rights of a subject of a country which, by the hypothesis, does

not recognize its alleged rule, we were not informed what may be

its authority, its limits, or its sanction. Passing over the common
ground of ethics, and the elementary ideas of natural law (Jus

gentium^, such as the rights of prior occupancy and . self-preserva-

tion, the privileges and exemption of necessity, the common duties

of humanity, of more or less perfect obligation, the idea of prop-

erty, including the obligation of contracts, and those obligations,

for the most part conventional, upon which is based the modern

system of international law {jus inter gentcs) : inasmuch as these

supply no precise rule for the matter in hand— it would be diiii-

cult to maintain that there is, as to such questions as the present,

depending in a great measure upon national policy and economy,

any general in the sense of universal law, binding at sea,

any * more than upon land, nations which either have not [* 124]

assented or have withdrawn their assent thereto.

Moreover, we are not satisfied that there is any such general

concurrence of mankind, that shipowners should be absolutely

answerable personally for the acts of tlie master. Pothier (sur

la Cliarte-partie, part. 1, no. 34) was cited in the affimative, and

Emerigon (Contrat a la grosse c. 4, s. 11) upon the negative side.

Pothier founding his interpretation u})on the civil law, de cxerci-

^ See Aniyo v. Currell, 1 Louis. Re]). 528, ;ui<l Pojie v. Nickerso)!, 3 Story's Rep. 465
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torid actio)ie (see Yaliu sur 1' Ordonnaiice, Livre 2, Tit. 8, Art. 2),

thought that the clause of the celebrated " Ordonnaiice de la

Marine" of 1681 (Livre, 2, Tit. 8, Art. 2), from which Art. 210 of

the Code de Commerce was taken, applied only to illicit acts of the

master, and that upon his contracts the owner was liable, and

could not get rid of liability by abandonment. Emerigon, on

the other hand, founding his opinion upon the general rule of

maritime law, as he understood it, thought that from liability for

all acts of the master^ whether licit or illicit, including contracts,

the owner could free himself by abandonment. The jurisprudence

of the Court of Cassation leant towards the opinion of Pothier,

and that led, in 1841, to the modification of Art. 216 to its present

shape, by which, according to the statement of the learned anno-

tator in Sirey's Code de Commerce annotd by Gilbert, note 18 upon

Art. 216, the opinion of Emerigon is now established in France.

To this may be added that similar, though not identical, provisions

for the protection of the owner are to be found in other codes; for

instance, that of Spain (Codigo de Comercio, Art. 621, 622) and

Prussia (xlllgemeines Deutsches Handels-gesetzbucli, Art. 451, 452,

453, and tlie following).

This is sufticient to show that there is no general uniform rule

in maritime hiw upon the subject ; indeed, looking at home, there

seems little if any difference in principle between the French law

under consideration, and our own statutory provisions for limited

liability, in respect of obligations by reason of collision, which lat-

ter have now by express enactment been extended to collision be-

tween British and foreign vessels (25 & 26 Yict. c. 6-3, s. 54, The

Amalia), 1 Moo. P. C. (X. S.) 471 ; 32 L. J. P. M. & A. 191.

In truth, any general, much more any universal mari-

[* 125] time law, * binding upon all nations using the highway of

the sea in time of peace, except when limited as admin-

istered in some Court, is easier longed for than found. Accord-

ingly, we observe that both the very learned Judge of the Court of

Admiralty, and the Judicial Committee of the Privy Council, in

deciding, in the case of The Hamhurg {Duranty v. Hart, 2 Moo. P.

C. (N. S.) 289 ; 33 L. J. P. M. & A. 116), that the validity of a bot-

tomry bond given in a foreign port was to be determined by the

general maritime law, and not by the law of the ship or the port

where the bond was given, added to the expression " tlie general

maritime law " this qualification, viz. " as administered in England."
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That case was cited as an authority, and at first sight it appeared

to be one, for applying English law to the present case, but upon

consideration it appears altogether distinguisliablc. The alleged

agency of the master in that case was founded upon necessity

alone, and it was incumbent upon the bondholder to establish such

necessity by evidence, and in order to do that he was bound (ac-

cording to the rule prevailing since the case of the Bonajjarte,

8 Moo. P. C. 459), to show a communication with the owner of the

cargo, that being, as the Court held, reasonably practicable. So

that the /o; fui'i was undoubtedly supreme upon the question

which then arose, it being one of evidence and procedure. Had
the decision been intended to go further, the Judicitil Committee

of the Privy Council would probably have considered and compared

the case of Cammell v. Sewell, No. 13, p. 891, j^ost, 5 H. & N. 728

;

29 L. J. Ex. 350, and pointed out the distinction in tliis respect

between a hypothecation in case of necessity, and a sale in case of

necessity, which, according to the decision of the majority of the

Court in Cammell v. Seicell, against the opinion of Pyles, J., de-

pends for its validity upon the law of the place where the sale was

made, and not the general maritime law as administered in

England ; upon which, however, we offer no opinion.

In one other point of view the general maritime law, as adminis-

tered in England, or (to avoid periphrasis) the law of England,

viz. as the law of the contemplated place of final performance, or

port of discharge, remains to be considered. It is manifest, how-

ever, that wliat was to be done at Liverpool (besides that, it

might * at the charterer's option have been done at Havre) [* 12G]

was but a small portion of the entire service to be ren-

dered, and that the character of the contract cannot be determined

thereby. It is true that as to the mode of delivery the usages of

Liverpool would govern, as those of Algiers did in .Robertson v.

Jackson, 2 C. P. 412 ; 15 L. J. C. P. 28, and as, in the mode of tak-

ing on board the cargo, the usage of the port of loading would be

regarded (see Hudson v. Clementson, 18 C. B. 213 ; 25 L. J. C. P.

234, and the custom set out in the pleadings in Gattorno v. Adams,

12 C. B. (N. S.) 560, which custom was proved at the trial at CTuildliall

sittings after Michaelmas Term, lS62,and made an end of the case).

And in this point of view it seems impossible to exclude the law

of England or even that of Hayti from rcdevaney in respect of tlie

manner of performing tliat portion of the service contracted for,
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which wa.s to be rendered in their respective territorie.s ; because

the ship must needs for the time being conform to the usages of

the port where she is. And for a like reason, the adjustment of a

general average at the port of discharge, according to the law pre-

vailing there, is binding upon the shipowner and the merchant,

who must be taken to have assented to adjustment being made at

the usual and proper place, and, as a consequence, according to the

law of that place. Simonds v. White, 2 B. & C. 805.

It is unnecessary, however, to discuss this point further, because

we have been anticipated and the question set at rest, in an in-

structive judgment of the Judicial Committee, delivered by the

Lord Justice Turner, since tlie argument of the present case, in

that of The Peninsular and Oriental Steam Company v. Shand, .3

Moore, P. C. C. (N. S.^ 272 ; 12 L. T. 808 ; 11 Jurist (N. S.) 771

;

where a passenger in an English vessel from Southampton to

]\lauritius, where French law prevails, sued the shipowners for the

loss of his luggage upon an alleged liability by French law, from

which liability the shipowner was exempt by the English law

;

and the passenger obtained judgment in his favour in the Mauritius

Court, which judgment was reversed upon appeal by the Judicial

Committee, their Lordships holding that the law of England gov-

erned the case.

Xext, as to the law of Portugal : the only semblance of

[* 127] authority * for resorting to that lav\', as being the law of

the place where the bottomry liond was given, is the case

already referred to of Cammell v. Sewell, Xo. 13, p. 891, jJost, 5 H.

& N. 728 ; 29 L. J. Ex. 350 ; and we con.sider that the judgment in

that case, if applicable at all, as to which v,'e say nothing, could

•mly affect the validity of the bottomry, and not the duties imposed

upon the shipowner towards the merchant by the fact of the bot-

tomry, which duties must be traced to the contract of aff'reightment

and the bailment founded thereupon.

The law of Hayti was not mentioned nor relied upon in argu-

ment ; and there remain only to be considered the laws of Den-

mark and of France, between which we must choose.

In favour of the law of Denmark, there is the cardinal fact that

the contract was made within Danish territory ; and, further, that

the first act done towards performance was weighing anchor in a

Danish port.

For the law of France, on the other hand, many practical con-
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siderations may be suggested ; and, first, the subject-uiatter of tlie

contract, the emph^ymeut of a sea-going vessel for a service, the

greater and more onerous part of wliich was to be rendered upon

the high seas, where, for all purposes of jurisdiction, criminal

or civil, with respect to all persons, things, and transactions, on

])oard, she was, as it were, a tioating island, over which France

had as absolute, and for all })urposes of peace as exclusive, a sove-

reignty as over lier dominions by land, and which, even whilst in a

foreign port — according to notions of jurisdiction adopted by this

country (18 & 19 Vict. c. 91, s. 21 ; 24 & 25 Vict. c. 9-4, s. 9), and

carried to a greater length abroad (Ortolan Diplomatic de la Mer,

c. xiii., the w^ork of a French naval office]-, but of which a jurist

might well be proud; — was never completely removed from French

jurisdiction.

Further, it mu>t -be remembered that, although bills of lading

are ordinarily given at the port of loading, charter-parties are often

made elsewhere ; and it seems strange and unlikely to have been

within the contemplation of the parties that their rights or lia-

bilities in respect of the identical voyage should vary, first, ac-

cording as the vessel was taken up at the port of loading or not

;

and secondly, if she were taken up elsewhere, according, to

the law * of the place where the charter-party was made, or [* 128]

even ratified. If a Frenchman had chartered the Olivier

upon the same terms as the plaintiff did, it would seem strange if

lie could appeal to Danish law against his own countryman because

of the charter-party being made or ratified in a Danish port, though

for a service to be rendered elsewhere, by a transient visitor, for

the most part within French jurisdiction.

Moreover, there are many ports which have few or no seagoing

vessels of their own, and no fixed maritime jurisprudence, and

wliich yet supply valuable cargoes to the ships of other countri<!s.

Take Alexandria, for instance, with her mixed po})nlation and her

maritime commerce almost in the hands of strangers. Is every

vessel that leaves Alexandria with grain under a charter-party

or bill of lading made there, and every passenger vessel leaving

Alexandria or Suez, be she English, Austrian, or P'rench, subject

to Egyptian law ? As to not a few half-savage places in Africa

and Asia, with neither seagoing shijis nor maritime laws, a similar

ouestion — What is the law in sucli casi.'s, or is there none excejit

that of the Court within whose jurisiiiition iln- litigation Rrst arises ?

AOL. V. — 50
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Again, it may be asked, does a ship whicli visits many ports in

one voyage, whilst she undoubtedly retains the criminal law of her

own country, put on a new sort of civil liability, at each new

country she visits, in respect of cargo there taken on board ? An
English steamer, for instance, starts from Soutliani})ton for Gibraltar,

calling at A^igo, Lisbon, and Cadiz. A Portuguese going in her

from Southampton to Vigo would naturally expect to sail subject

in all respects to English law, that being the law of the place and

the ship. But if the locality of the contract is to govern through-

out, an Englishman geing from Vigo to Lisbon on the same voyage

would be under English law as to crimes and all obligations not

connected with the contract of carriage, but under Spanish law as

to the contract of carriage ; and a Spaniard going from Lisbon to

Cadiz during the same voyage would enjoy Portuguese law as to

his carriage, and be subject to English law in other respects.

The cases which we have thus put are not extreme nor excep-

tional ; on the contrary, they are such as WT)uld ordinarily give rise

to the question, which law is to prevail? The inconven-

[*129]ience and * even absurdities which would follow from

adopting the law of the place of contract in preference to

that of the vessel, are strong to prove that the latter ought to be

resorted to.

No inconvenience comparable to that which would attend an

opposite decision has been suggested. The ignorance of French

law on the part of the charterer is no more than many Englishmen

contracting in England with respect to English matters might

plead as to their own law, in case of an unforeseen accident.

Nor can we allow any weight to the argument, that this is an

impolitic law, as tending to interfere with commerce, especially in

making merchants cautious how they engage foreign vessels. Tliat

is a matter for the consideration of foreigners themselves, and

nothing slnjrt of a violation of natural justice, or of our own laws,

could justify us in holding a foreign law void because of being

impolitic. No doubt the Fiench law was intended to encourage

shii)ping, by limiting the liability of shipowners, and in this

respect it goes somewhat further than our own ; but whether

wisely or not is matter witliin the competence and for the con-

sideration of the French legislature, and upon which, sitting here,

we ought to pronounce no opinion.

Exceptional cases, should they arise, must be dealt with upon
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their own merits. In laying down a rule of law, regard ought

rather to be had to the majority of cases upon which doubt and

litigation are more likely to arise ; and the general rule, that

where the contract of affreightment does not provide otherwise,

there, as between the parties to such contract, in respect of sea

damage and its incidents, the law of the ship should govern, seems

to be not only in accordance with the probable intention of the

parties, but also most consistent and intelligible, and therefore

most convenient to those engaged in commerce.

In order to preclude all misapprehension, it may be well to add,

that a party, who relies upon a right or an exemption by foreign

law, is bound to bring such law j'roperly before the Court, and

to establish it in proof. Otherwise the Court, not being entitled to

notice such law without judicial proof, must proceed according to

the law of England (see Broiva v. Grace)/, note to Lacon v. Higrjins,

D. &R., N. P. 41, n.).

*For these reasons we have arrived at tlie same conclu- [* 130]

sion as the Court of Queen's Bench ; and without examining

the grounds upon which that Court proceeded, we are of opinion

that the judgment was right, and ought to be affirmed.

Judgment ajfi/rmed.

i:\GLISH NOTES.

In the case (cited at [>. 880, ante) of The Peninsular and Ovientul

Steam Companij v. Shand (1865), 3 Moore P. C (K. S.) 272, 12 L. T.

808, a contract had been made between British subjects in England for

safe carriage from Southampton to Mauritius, and the question arose as

to the legality of a stipulation limiting the company's liability. It wis

held that the English law prevailed. Tlie decision of the Judicial

Committee was rested on tlie ground of the lex loci contractus ; but it

is to be observed tliat this was also tlie law of the flag.

Tlie i)rincipal case was considered in TJie Patria (1871), L. K., .'> A.

& E. 4;5(), 41 L. J. Ad. 23, 24 L. T.849, where Sir 11. Phillimokk con-

sidered that tlie rule in the princi})al case can only be applied to events

not contemplated by the contract; and further intimated the opinion

tliat the rule can only apply to questions on which the general mari-

time law does not furnish a rule. The question in T/te Patria arose

out of a bill of lading signed by the German master of a German sliip

chartered by Germans. Tbe bill of lading was in the English language

and stipiilated for payment of freight in English money by English

consignees of goods to be carried to a German port. " th(> dangei-s of



8S-i lONil.iCT OF l.AWS.

No. 12. —Lloyd v. Guibert. — Notes.

the seas only excepted." Delivery was delayed owing to the blockade

of the German port by the French. It was argued that the contract

ought to be construed and given effect to on the principles of the Ger-

man law, which, it was contended, introduced further modifications of

the liability nnder tlie bill of lading. Sir R. Phillimoke laid down
the rules: (1) That the rights and obligations of parties to a contract

are to be determined by the law wliich tlu\y have declared themselves

to intend. (2) That where there is no express declaration of intention,

the presumption as to the law contemplated by the parties must be

gatlieredfrom the circumstances of the case. (3) Tliat where the contract

is plain in its language, tliat language mnst receive the ordinarj^ and

natnral construction, and does not admit the introduction of a law

dcJiors the contract. (4) That the contract must be execnted accord-

ing to its terms, or abandoned with due compensation to the party

injnred, nnless supervening unforeseen circumstances of a certain

cliaracter have rendered the execution legally impossible, as where the

port of destination has become the port of the enemy of the State to

whicli Ww .'shipowner belongs, (o) That the happening of unforeseen

events m.ay, according to the circumstances, justify a reasonable delay

in the execution of a contract which does not infer the abandonment nf

it. In the circunistances of the case, Sir R. Piiillimork held that the

breach of contract was not justified either by the law of the flag (the

German law), by the English law, or by general maritime law, and he

pronounced in favour of the claim of the consignees for damages against

the shipowners.

In Moore V. Han-Is (187G), 1 App. Cas. 318, 45 L. J. P. C. 55, 34 L. T.

51'J. a bill of lading made in England by the master of an English

ship for transport of goods to Canada, contained inter alia a condition

"that no damage that can be insured against will be ^Jaid for, nor will

any claim whatever be admitted nnless made befoi'e the goods are

removed." Damage was done during the voyage, but the complaint

was not lodged till fifteen days after the delivery. It was held by the

Judicial Committee, in a judgment delivered by Sir Montague E.

Smith, that the bill of lading was a contract to be governed and inter-

preted by English law, and therefore no substantive defence arising

from delay in making the claim could be made apart from the express

condition contained therein; notwithstanding the provisions of article

1,680 of the Canadian Civil Code.

Where an English company contracted in France to carry the plain-

tiff and her luggage from a French port in an English ship to England,

the Lords Justices (James,' I>ag(;allay, and Brett) were all inclined

to the opinion tliat the English law applied, but as the same result was

attained by the French law, it was unnecessary to determine the ques-
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tion. Cohen v. Sonth-Enstern Eailway Co. (C. A. 1877), 2 Ex. D. 253,

46 L. J. Ex. 417, OG L. T. 130.

By the law of the flag is meant the personal law of tlie country of

the shipowners, which \b jn-iind facie the country whose flag the ship

carries. If a shipo\yner domiciled in and subject to the sovereign of

country A., has his ship registered in another country B., the law

i)f the flag is the law of country A. Chartered Mercantile Bank of

India V. Netlierlands India Steam Naingation Co. (C. A. 1882), 10

Q. B. D. 521, 52 L. J. Q. B. 220, 48 L. T. 546. There the defendants

were registered in Holland as a Dutch Company, and were also re-

gistered in England as an English Joint Htock Company. The con-

tract of atfreiglitnient was made in the English language at Singapore,

but the ship carried the Dutch flag, and was commanded by a Dutch-

man who signed the contract with tlie plaintiffs. Tlie defendants were

described as a limited company, that is, as an English company. The
goods were lost through a collision between that vessel and another

vessel of the defendants. It was held that English law applied.

Bkett, L. J., said (10 Q. B. D. p. 520): " It seems to me clear beyond

dispute that this was an English bill of lading, and is to be construed

according to tlie English rules of construction. It is true tlie bill of

lading was given by the captain of a ship which is registered in Hol-

land, and which ship carried the Dutch tiag; and it is suggested that

on that account the cvuitract nuist be construed as a Dutcli contract.

If the ship be English, the whole of that contention falls to the ground;

but even if tliis is to be regarded as a Dutcli ship, it seems to me that

the contract is nevertheless English. It may be true in one sense to

say that where the .ship carries the flag of a particular coiintry, ^:*r/m«

facie the contract made by the captain of that ship is a contract made

according to the law of tlie country whose flag the ship carries. Ibit

that is not conclusive. T'lie question what the contract is and by wliat

rule it is to be construed, is a question of tlie intention of the parties,

and one must look at all the circumstances and gather from them what

was the intention of the parties. In this case the persons for whose

beneflt the ship was employed and for whom the ship was earning

])rofit, were undoubtedly the defendants, every one of whom is an Eng-

lishman. The defendants are registered in HolIan<l as a Dutch Com-

pany, but the}' are also registered in England as an English Joint Stock

C)mi)any, the conti*act was made in an English buMU. 'I'lie contract

therefore was made by a ser\arit and agent of the dc'trudaiils, who

authorized tliat contract to be made in order to obtain proflt for them-

selves: the contract was made for the carriage of goods from an l'>nglish

^ort to a Dutch port; it was made with an English merchant; the con-

Vact was drawn up in the English language in the ordinary form cf an
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English bill of laJiiig, and the defendants were named in the contract

as a limited company; in other words, they were described as an Eng-
lish company. It seems to me tliat upon taking those circumstances

into consideration, the defence is irresistible that it was the intention

of the parties that the contract should be an English contract, even

though one considers the ship to have been a Dutch ship, which I

think she was not." Lixdley, L. J., said (10 Q. B. I), p. 540) :
'< As

regards the construction and effect of the contract itself as between the

plaintiffs and the defendants, there can I think be no doubt that the

parties were contracting with reference to English law, and not with

reference to the law of the countrj'^ under whose flag the ship sailed in

order to obtain the privilege of trading with Java. This conclusion is

not at all at variance with IJoi/d v. Guibert, but rather in accordance

with it. It is true that in that case the law of the llag prevailed; but

the intention of the parties was admitted to be the crucial test; and

the law of the ship's flag was considered as the law intended by the

}»arties to govern their contract, as there reallj^ was no other law which

they could reasonably be supposed to have contemplated. The plaintiff

tliere was Englisb, the defendant French, the lex loci contractus was

Danish; the ship was French, her master was French, and the contract

was in the French language. The voyage was from Hayti to Liverpool.

The facts here are entirely different, and so is the inference to be de-

duced from them. The lex loci contractus was here English, and ought

to prevail unless there is some good ground to the contrary. So far

Irom there being such ground, the inference is verj' strong that the

parties really intended to contract with reference to English law."

The observations in the judgment (p. 876, ante) of the principal

case, as to the law of the place of the contract being that which lyrimd

facie the parties intended, is cited and applied in the judgment of the

Court in Jacobs v. Credit Lyonnais, — itself an important case on the

general question of conflict of laws in regard to contracts. — C. A. 1884,

No. 10 of '-'Accident," 1 E. C. 338, 342, 12 Q. B. D. 589, o?> L. J.

Q. B. 15G.

In re 3fissoi/ri Steamship Co., Monroe's claim (C. A. 1889), 42 Ch.

D. 321, 58 L. J. Ch. 721, 61 L. T. 316, the question arose upon the

validity of a condition for exemption from liability caused by the neg-

ligence of the master or the crew inserted in a charter-party made at

I)Oston with an American by the Boston agent of an English company

owning the British ship by which the goods were to be carried to

England. Mr. Justice Chitty, after citing The Peninsular and Ori-

ental Co. V. Sltand, supra, and the principal case, observed that the

principle upon which the latter case proceeds ought to be applied not

merely to questions of construction and the rights incidental to or aris-
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ing nut of tlie contract of affreiglitment, but to questioii.s a.s to tlie

validity of .sti})u]atioiis in tlie contract it.self, and he held the stipula-

tions valid; iirst, on the general gi-onnd that the conti-act.s are governed

I)}- the law of the flag; and secondly, on the special ground that from

tlie special provisions of the contracts themselves it appears the parties

were contracting with a view to the law of England. The Court of

Appeal affirmed this judgment, considering that the whole of the cir-

cumstances showed clearly the intention to contract according to

English law.

The law of the flag has been lield to determine tlie validity of a

bottomry bond as depending on the implied authority of the master of

tlie ship. The Karnak (1867), L. K., 2 P. C. 505, 38 L. J. P. D. & A.

57, 21 L. T. 159; The GoMano and Maria (1882;, 7 P.D. 137, 51 L.

J. P. D. & A. 67, 46 L. T. 835.

In The Stettin (1889), 14 P. D. 142, 58 L. J. P. 1). .^- A. 81, 61 L. T.

200, goods were shipped on boai'd a German shi]> for a German port

under a bill of lading in the English language and in visual English

form. It was argued that the German law applied, and Butt, J., de-

cided the case on this assumption; l>ut it appeared that on the point in

question the German law did not differ from the English.

As to the construction and effect of a policy of insurance it has been

lield that there is no presumption apart from express stipulation in

favour of the law of the flag. Gveer v. Poole (1880), 5 Q. B. D. 272,

49 L. J. Q. B. 463, 42 L. T\ 687.

In the construction of marriage settlements an important element is

the matrimonial doniicil. Lansdoirne v. Lansdowne (1820), 2 Bligh,

60, 21 R. R. 43; A,istriither v. Adair (1834), 2 My. & K. 513; Dunnni
V. Cannan (1855), 7 I)e G. ^L & G. 78, 24 L. J. Ch. 460; Ch<imherhua

V. Najner (1880), 15 Ch. D. 614, 49 L. J. Ch. 628. Matrimonial doinicil

for this purpose includes a domicil which the husband promises to take

u[i, the marriage taking place on the faith of that promise. CoJliss v.

Ifector (1872), L. R.. 19 Eq. 334, 44 L. J. Ch. 267.

In Duncan v. Cannan (1855), 7 De G. M. & G. 78, 24 L. J. Ch. 460,

a marriage contract in the Scotch form was executed in London on the

eve of the marriage between a domiciled Scotchman and a dumiciled

Englishwoman. It was held that an obligation by the husband in this

contract must be construed according to the law of Scotland, although

some years subsequently to the marriage the jjarties changed their

domicil from Scotland to England. Again in In re Barnard, Txn-nord

V. White (1887), 56 L. T. 9, a contract (in the nature of a marriage

settlement) was made m Scotland in the Scotch form in consideration

of an intended marriage, whicli was duly ccldn-ated in Sc iflaml be-

tween James Barnard, a diuniciled l-^uglishmaii, and a Sc itch lady. By
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the contract James Barnard. Louud liimself after lii.s deatli to pay to tlie

intended wife an annuity of £200 and to pay £.3000 to the children of

the marriage. In a proceeding upon tlie administration of the estate of

James Barnard under his will, evidence was given tliat according to

Scotch law the widow was a creditor of James Barnard in respect of her

annuity, and the children were also creditors so far as to take precedence

of the voluntary provisions of liis will. Kay, J., held that tlie contract

being made in Scotland in the Scotch form must be presumed to have

been intended to be construed and to take effect according to the law

of Scotland, and gave judgment accordingly. In I£atiU//u v. Talisker

Distillery Co. (H. L. Sc. 1894), App. Cas. 202, tbe House of Lords

broadly laid down the principle that the primary guide as to which law

is to apply, is the intention of the contracting parties. A contract

made in London between an English and a Scotch firm contained a

clause agreeing to submit disputes to arbitration. Such an agreement

is valid and effectual by English law. but would be ineffectual by

Scotch law by reason that an arbiter was not named. An action hav-

ing been brought in the Scotcli Court to enforce the contract, tlie House

of Lords held that the defendant was entitled to have the action stayed

until the matter had been determined by arbitration. Effect was thus

given to the arbitration clause according to its intention. There was

no difficulty about procedure, because in the case of a valid submission

to arbitration the Scotch Courts have long been accustomed to enforce

the submission in the manner provided for by the statute in England.

See No. 3 of "Arbitration," o E. C. 37i et scq.

AMERICAN NOTES.

In Pope V. Nicl-ermn, 3 Story (U. S. Circuit Ct.), 465, a vessel owned in

Massachusetts and bound from Spain to Pennsylvania, was forced to put into

Bermuda, where the master sold vessel and cargo. In an action by shippers

against owners to recover the amount of their consignment, it was held that

the law of Massachusetts where they resided prevailed, and not that of Spain

where the contract of shipment was made. Disapproving Malpica v. McKown,

1 Louisiana, 'l\d.

The principal case is cited in Story on Conflict of Laws. § -280, re, and " the

learned reader is referred to the valuable judgment delivered by Willes, J."

In Talboit v. Merck. U. D. T. Co , 41 Iowa, 247 ; 20 Am. Rep. 589, plain-

tilf delivered to defendant, at Hartford, Connecticut, goods to be transported

to Des Moines, Iowa, and received a bill of lading exempting the defendant

from liability for losses by fire. The goods were destroyed by fire at Chi-

cago, Illinois, on the route. The exemption was valid in Connecticut and in

Illinois, but void in Iowa. TleUl. that the contract was governed by the laws

of Connecticut.

In Potter \. The Majestic, ^-c. Co. (tL S. Circ. Ct. App.). GO Federal Reporter,

625, 23 Lawyers' Reports Ainiotated, TIG, a condition on a steamship pas.sage-
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ticket provided that " All questions arising on this ticket shall be decided ac-

cording to English law, with reference to which this contract is made." The
Court observed :

" The contract was made in London or in Liverpool, where

the shipowner had a place of business, between a British corporation, which

was the shipowner, and a citizen of the United States. TJ.e contract was for the

transportation, upon the high seas, of passengers and their baggage from the

city of Liverpool to the city of New York, and if the statement that it was

made with refei-ence to English law had been omitted, nothing in the contract

would have indicated an intention that it was to be controlled by the law of the

United States. Lender such circumstances it was an English contract, and

governed by the law of England. ' The general rule that the nature, the obli-

gation, and the interpretation of the contract are to be govei-ned by the law

of the place where it is made, unless the parties, at the time of making it,

have some other law in view, requires a contract of affreightment, made in

one coimtry, between citizens or residents thereof, and the performance of

which begins there, to be governed by the law of that country, unless the

pai'ties, when entering into the contract, clearly manifest a mutual intention

that it shall be governed by the law of some other country.' " Citing Licer-

vool, Sfc. S. Co. V. Phcenix Ins. Co., 129 U. S. 397; Fonseca v. Cunard S.

Co., 153 Massachusetts, 553; 12 Lawyers' Reports Annotated, 340.

The latter case was on a passenger-ticket quite similar to that in Tlie

Majestic case. The Court said :
" The contract being valid in P2ngland, where

it was made, and the plaintiff's acceptance of it being under the circum-

stances equivalent to an express assent to it, and it not being illegal or im-

moral, it will be enforced here, notwithstanding that a similar contract made

in Massachusetts would be held void as against public policy." Citing

Greemoood v. Curtii, 6 Massachusetts, 358 ; Forcpaugh v. Delaware, S^^c. R. Co.,

128 Pennsylvania State, 217; 5 Lawyers' Reports Annotated, 508; Re Mis-

souri St. Co., L. R., 42 Ch. Div. 326 ; and The Majestic case, siipra. See

notes, 5 Lawyers' Reports Annotated, 508, &c.

In Licerpool. §'c. S. Co. v. Plm nix Ins. Co., supra, it was held that a con-

tract of affreightment, made in an American port by an American shipper

with an English steamship company doing business there, for the shipment of

goods there and their carriage to and delivery in England, where the freight

is payable in English currency, is an American contract and governed by

American law, so far as regards the effect of a stipulation exempting the

company from responsibility for the negligence of its servants in the course

of the voyage, and consequently that such a stipulation was invalid. The

principal case is cited in the opinion of Mr. Justice Gray, who says of it:

" The decision was, in substancf% that the presumption that the contract

should be govei'ued by the law of Denmark, in force where it was made,

was not overcome in favour of the law of England by the fact that the voy-

age was to an English port and the charterer an Englishman, nor in fa\our

of the law of Portugal by the fact that the bottomry bond was givi-n in a

Portuguese port; but that the ordinary presumption was overcome by iln"

consideration that French owners and an English charterer, making a char-

ter-party in the French language, of a French sliip, in a port where both were
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foreigner,s, to be performed partly there by weighing anchor for the port of

loading (a place where both parties would also be foreigners), partly at that

port by taking the cargo on board, principally on the high seas, and partly by

final delivery in the port of discharge, must have intended to look to the law

of France as governing the questions of the liability of the owner beyond the

value of the ship and fi'eight." This he calls "a peculiar state of facts."

He then cites Chartered Bank of India v. Netherlands St. Nav. Co., Q. B. 1).

118; 10 ibid. 521; and Jacobs v. Credit Lyonnais, 12 Q. B. D. 589, and ob-

serves of tjiem :
" In two later cases, in each of which the judgment of the

Queen's Bench Division was affirmed by the Court of Appeal, the law of the

j)lace where the contract was made was held to govern, notwithstanding some

of the facts strongly pointed toward the application of another law ; in the

one case to the law of the ship's flag, and in the other to the law of the port

where that part of the contract was to be perfoi-med for the non-performance

of which the suit was brought." He further remarks that " this Court has

not heretofore had occasion to consider by what law contracts like that now

before us should be expounded. But it has often affirmed and acted on

the general rule that contracts are to be goverued, as to their nature, tlieir

A'alidity, and their interpretation, by the law of the place where they were

made, unless the contracting parties clearly appear to have had some other

law in view." Citing Cox v. United States, 6 Peters. 172 : Scndder v. Union

lUudc, 01 U. S. -406; Pritchard v. Norton, 100 U. S. 12-1; Lamar x. Micoii,

114 U.S. 218; Watts v. Camors, 115 U. S. 358. He distinguishes Pope x.

Nickerson, supra, and cites Hale x. N. J. S. Co., 15 Connecticut, 539 ; 39 Am.

Dec. 398; D/jke x. Erie RaUwaij, 45 New York, 113; G Am. Rep. 43; Mc-

Daniel x. Chicago, ^;c. Ry. Co , 24 Iowa, 412; Pennsylvania Co. v. Fairchild,

69 Illinois, 260. He distinguishes and impliedly doubts Brown v. Camden,

&i'c. R. Co, 83 Penn. St. 316, and Curtis v. Delaware, S:c., 74 Xew York, 116;

30 Am. Rep. 271 ; and alludes to an obiter dictum in Barter x. Wheeler, 49

Xew Hampshire, 9 ; 6 Am. Rep. 434, as " based on a strained inference from "

Pope X. Nickerson, supra, and concludes that the general I'ule as to the law of

place " requires a contract of affreightment, made in one country between citi-

zens or residents thereof, and the performance of which begins there, to be

governed by the law of that country, unless the parties, when entering into

the contract, clearly manifest a mutual intention that it shall be governed by

the law of some other country." The Chief Justice and Mr. Justice L.\mau

took no part ; otherwise the opinion was unanimous, seven Justices sitting.

It is safe to say that no case escaped the consideration of Mr. Justice GitAY,

and that this decision correctly presents the law of this country.

Redfield on Carriers (§ 475) cites the principal case, and Edwards on BaiJ-

ments (§ 511) cites it to the doctrine of the master's power to bind the agent.

See also the later cases of China, S^-c. Co. x. Force, 142 New York, 90

;

0'Regan x. Cunard S. Co., 160 Massachusetts, 3.50 ; 39 Am. St. Rep. 484;

The Guildhall, 58 Federal Reporter, 796. In the last case Bkowx, District

Judge, held that a contract of affreightment, made at Rotterdam, for car-

riage of goods to New York, exempHng the carrier from liability for dam-

ages caused by collision, would not avail him in a suit in Xew York, it being
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shown that the collision was caused by his negligence. This was evidently

on the ground tliat the contract did not profess to shield him against the con-

sequences of his own negligence. In this light miist be read the remark in

the opinion :
'• As against the consignee and owner here, she cannot commit

torts on the high seas against his property with impunity, nor justify such

torts except by some valid contract, proved according to the law of the

forum."

Section IV. — Transfer of Propert/j.

No. 13. — CxlMMELL r. SEWELL.

(EX. CH. 1860.)

No. 14.— CASTRIQUE v. IMRIE.

(h. l. 1S70.)

RULE.

An act of transfer of property in a thing duly done ac-

cording to the law of the country where the thing is, and

by a person having according to that law power to trans-

fer the property, is valid as a transfer of tlie property

everywhere.

Consequently the decree in ran of a Court competent ac-

cording to the law of tiie country to deal with the prop-

erty in a thing within the jurisdiction constitutes res

jmUcata as to the property everywhere.

IX THE EXCHEQCEIl CHAMBER.

{Error frotn the Court of I'Jxcherjuer.^)

Cammell and Others v. Sewell and Others.

29 L. J. Ex. .•J.50-35G (s. c. .'J H. & X. 728).

Coiifllct of Laics. — Ship. — Cargo. — Sale of Cargo hij Master. — Jiuhj- [;1.")0]

ment in Rem.

The agent in Russia of an English merchant resident in England shipped

in Russia a cargo of deals on board a Prussian vessel, owned by a Prussian

and conuuanded by a Prussian captain, to be cariied to Hull, consigned to (he

1 This case was first aro;ned, Nov. 29 Feb. 9, 10 aiul 1 1, 18(10, bot'orp ("ockiuhx,

and 30, 1859, before Cockbikn, C. J., ('. J.. Wkuii-.m an, J., Wn,i,i\Ms, J.,

WiGHTMAN, J., Williams, J., Crowdick, Cho.mi'ton, J., Bvlls, J., ami Keat-

.1., and I>vi,Ks, J. Tt was again argued, iN(i, J.
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English merchant under an ordinary bill of lading. The ve.ssel was wrecked

on the coast of Xorway, but the cargo was brought safe on shore there, and

could have been re.shipped and sent on to England. By the law of Norway

the captain of a vessel placed in the position above stated, though responsible

to the owners if he sold improperly, liad power to sell the cargo so as to con-

vey a good title to a bond fide purchaser. The captain, in the exercise of his

discretion, and without any absolute necessity, sold the cargo of deals to a

hand fide purchaser, one Clausen, who re-sold them to the defendant, who
sent them to England, where the plaintiff, representing the English merchant,

the original owner, claimed them, and brought an action of trover for them :

— Held (jl'issentiente Byles, J.), that, the action could not be maintained, on

the ground that the property in the deals passed to the purchaser by the sale

in Norway, according to the law of that country ; that the Courts of this

country will recognize the Norwegian law in that respect, and that the prop-

erty could not be divested by the deals being afterwards brought to England.

Error was brought in this case by the phiintiffs to reverse the

judguient given by the Court of Excliequer in favour of the de-

fendants on a special case stating facts to the effect briefly embodied

in the above head-note.

After argument, the Court took time for consideration.

[ 352] Cromptox, J.— In this case I will deliver tlie judgment

of COOKBUKN, C. J., WiGHTMAN, J., WiLLIAMS, J., KeATING, J.,

and myself. We are of opinion that the judgment of the Court of

Exchequer should be afltirmed. At the same time, we are by no

means prepared to agree with the Court of Exchequer in thinking

the judgment of the Diocesan Court in Xorway conclusive as a

judgment in rem ; nor are we satisfied that the defendants in the

present action were estopped by the judgment of that Court, or by

what was relied upon as a judicial proceeding at the auction. It

is not, however, necessary for us to express any decided opinion on

those questions, as we think that the case should be determined

on the real merits as to the passing of the property. If we are to

recognize the Norwegian law, and if, according to that law, the

property passed by the sale in Norway to Clausen as an innocent

purchaser, we do not think that the subsequent bringing of the

property to England can alter tlie position of the parties. The

difficulty which we have felt in the case princij^ally arises from

tlie mode in which the evidence is laid before us,— in the mass of

papers and depositions contained in the appendix. We do not sae

evidence in the case sufficient to enable us to treat the transaction

as fraudulent on the part of Clausen ; although there are circum-
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stances which would have made it better for him not to have

become the purchaser. Treating him, therefore, as an innocent

purcl)aser, it appears to us that the questions are, did the property,

by the law of Norway, vest in him as an innocent purchaser; and

are we to recognize that law ? The question, what is the foreign

law, is one of fact; and here again there is great difficulty in tind-

insf out from the mass of documents what is the exact state of the

law. The conclusion which we draw from the. evidence is, that,

by the law of Norway, the captain, under circumstances sucli as

existed in this case, could not, as between himself and his owners,

or the owners of the cargo, justify the sale, but that he remained

liable and responsible to them for a sale not justified under the

circumstances: whilst, on the other hand, an innocent purcliaser

would have a good title to the property bought by him from the

agent of the owners. It does not appear to us that there is any-

thing so barbarous or monstrous in this state of the law that we

can say that it should not be recognized by us. Our own law as

to market overt is analogous; and though it is said that much

mischief would be done by upholding sales of this nature, not

justified by the necessities of the case, it may well be that the

mischief would be greater if the vendee were only to have a title

in cases where the master Was strictly justified in selling as be-

tween himself and the owners. If that were so, purchasers, wlio

seldom can know the facts of the case, would not be inclined to

give the value ; and on proper and lawful sales by the master, the

property would be in great danger of being sacrificed. There

appears nothing barbarous in saying that the agent of the owners,

wdio is the person to sell, if tlie circumstances justify the sale, and

who must, in point of fact, be the party to exercise his judgment

as to whether there should be a sale or not, should have the power

of givins a good title to the innocent purchaser, and that the latter

should not be bound to look to the title of the seller. It appears

in the present case that one purchaser bought the whole cargo

;

but suppose the farmers and persons in the neighbourhood at such

a sale buy several portions of goods it would seem extremely in-

convenient if they were liable to actions at the suit of the

owners, on the ground that there was no necessity * for the [* 358]

sale. Could such a purchaser coming to England be sued in

our courts for a conversion ? and can it alter the case, if lie re-s(dl,

and the property comes to this country ? Alany cases were men-
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tioned in the course of the argument, and more might be collected^

in which it would seem hard tliat the goods of foreigners should

be dealt with according to the laws of our own or of other coun-

tries. Among others, our laws as to the seizure of a foreigner's

U'oods for rent due from a tenant, or as to the title rained in them,

if stolen, by sale in market overt, might appear harsh. But we

cannot think that the goods of foreigners would be protected

against such laws, or that, if the property once passed by virtue of

them, it would be changed l)y being taken by the new owner into

the foreigner's own country. We think that the law on this sub-

ject was correctly stated by the Lord Chief Baron, in the course

of the argument in the Court below, wdiere he says, " If personal

property is disposed of in a manner binding according to the law

of the country where it is, tliat disposition is binding everywhere ;

"

and we do not think that it makes any difference that the goods

were wrecked, and not intended to be sent to the country where they

were sold. We do not think that goods which w-ere wrecked here

would, on that account, be the less liable to our laws as to mar-

ket overt, or as to the landlord's right of distress, because the

owners did not foresee that they would come to England. Very

little authority on the direct question before us has been brought

to our notice. The only case which seems at variance with the

principles we have enunciated is the case of The Eliza Cornish or

Ser/redo, 1 Ecc. & Adm. Hep. 36, before the High Court of Admiralty.

If that case be an authority for the proposition, that a law of a

foreign country of the nature of the law of Norway, as proved in the

present case, is not to be regarded by the Courts of this country, and

that its effect as to the passing of property in a foreign country is to

be disregarded, we cannot agree with the decision ; and with all the

respect due to so high an opinion in maritime transactions, we do

not feel ourselves bound by it when sitting in a Court of Error.

We must remark also, in the case of Freeman v. The East India

ComjKiny, 5 B. & Aid. 617, the Court of Queen's Bench appear to

have assented to the proposition that the Dutch law as to market

overt might have had the effect of passing the property in such a case,

if the circumstances of the knowledge of the transaction had not

taken the case out of the provisions of such law. In tlie present

case, (which is not, like the case of Freeman v. The East India Com-

l'):in!i, the case of an Englisli subject purchasing in an English

coll in V property which he was taken to know that the vendor had
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no authority to sell,) we do not think that we can assume on the

evidence that the purchase was made with the knowledge that

the sellers had no authority, or under such circumstances as to

bring the case within any exception to the foreign law, which

seems to treat the master as having sufficient authority to sell so

as to protect the innocent purchaser where there is no representa-

tive of the real owner. It should be remarked also, that Lord

Stowell, in the passage cited in the case of Freeman v. The Bast

India Companij i\o\\\ his judguKnit in the case of The Gratitiuline,

o C. Eob. at p. 259, states ihat it the master acts unwisely in his

decision as to .selling, " still the foreign purchaser will be safe

under his acts." The doctjine of Lurd Stowell agrees much more

with the principles on which our judgment proceeds than with

those reported to have been a})proved of in tlie case of The Eliza

Cornish. As on. the evidence before us we cannot treat Clausen

otherwise than as an innocent purchaser, and as the law of Nor-

way appears to us on the evidence to give a title to an innocent

purchaser, we think that the property vested in him, and in the

defendants as sub-purchasers from him, and that having once so

vested it did not become divested by its being subsequently

brought to this country ; and, therefore, that the judgment of the

Exchequer should l)e affirmed.

CocKBURN, C. J.— Concurring in the judgment which has been

just delivered by my brother C'eompton, it further appears to me
that the case may be also put upon another and a shorter ground.

Although the goods in question were at one time the prop-

erty of English owners, * the property in them was trans- [* 354]

ferred to others by a sale valid according to the law of Nor-

way, a country in which the goods were at the time of such sale.

Even if it v/ere admitted, for the purpose of argument, that by the

law of the country to which the ship belonged the master would not

have had the power to dispose of the ship or cargo in case of wreck

which the law of Norway gives in such a case, and that the law of

Norway would be overridden by the law of the nation to whidi tlu;

ship belonged, then it is to be observed, that the ship having been

a Prussian ship, and the cari'iers, the shipowners, Prussians, and

the goods having l)een shipped in Russia, the power of the nuister

must depend on the law either of the country to which the sliij>

belonged or of the place where the contract to carry was enteivd

into. The law of Phiglamb never having attached to the goods, as
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they never were on board an Engli.sli vessel or reached British ter-

ritory, cannot apply to the case. The law of nations cannot

determine the question, for the international law is by no means

uniform as to the power of a master, as abundantly appears from

the various cases which were brought to our notice during the arcju-

ment. But no evidence was adduced to show what was the law of

Prussia or that of Russia in the matter iu question. The case,

therefore, stands nakedly thus : a good contract of sale to transfer

the property in Norway, without any evidence to show that by the

general law of nations, or by the law of any nation which can pos-

sibly apply to the present case, tlie sale valid in Norway can be in-

validated elsewhere.

Byles, J. It is with great regret and sincere distrust of my own
opinion, that I am compelled to differ from tlie rest of the Court on

the principal point in their judgment,— a point, however, which the

Court below have stated to be one of very great ditticulty, and on

which they have abstained from expressing any opinion. The

plaintiffs have an undisputed title to the property in question, un-

less either the law of Norway or the proceedings founded upon it

have, divested that title. The burthen, therefore, of showing title

is entirely on the defendants. Laying out of consideration for the

present all judicial proceedings in Norway, and all imputations of

bad faith or of notice, or of negligence in the purchaser under

whom the defendants claim, the first question is this. Can such a

foreign law as the law of Norway is alleged to be, avail in England

to take the property in the cargo out of the English owners ?

What is that law? It appears, as stated in the case, to be this,

that if by stress of weather a vessel, wliether Norwegian or foreign,

be wrecked on tlie coast of Norway, the captain may, if he please,

sell the cargo in the absence of the owner so as to convey a title to

the purchaser. I say, " if he please," for it appears from the case

not only that there need be no necessity to sell, but the captain

need not even exercise ordinary prudence. No checks whatever

exist controlling the exercise of this alarming power. Even the

loose expression " wreck " is undefined. The captain is not bound

to avail himself of the assistance or authorization of any public

functionary, but he may sell at his election either by private con-

tract or l)y puldic auction. More compendiously stated, the law

of Norway amounts to this: that if the ship has satisfied the

single, but indefinite, condition of a " wreck," the cargo, however
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large, valuable, uninjured, or capable of transhipment, may be

sold by the master. It is obvious that if a law of this nature were

recognized by other countries as giving validity to the title of a

purchaser, property at sea would be exposed to a species of confis-

cation. Although fraud, when proved, might avoid the contract,

yet great temptations to fraud would be held out, botli to masters

of vessels and to purchasers of cargoes. Such a law would en-

courage wrecking, and discourage succour to vessels in distress.

Small islands and petty States might be tempted to establish it,

and thereby become public nuisances to the traffic of maritime

nations. The personal liability of the master to the owners of ship

or cargo is commonly of little value, and would not amount to any

substantial indemnity. No other instance of such a law has been

produced at the bar in the course of the two arguments which we

have heard. On the contrary, the general maritime law of the

world should seem, from the authorities cited, to be in

accordance with the law of l^ngland, * which has long [* 355J
recognized the doctrine that the master has no power to

sell ship or cargo so as to confer a title on an innocent purchaser,

except in the presence of irresistible necessity. The observations

of Bayley, J., on what he calls the general marine law, in Freeman

V. the Ea>t India Company, apply to the cargo as well as to the

ship, and amount to this : that neither ship nor cargo can l)y the

general maritime law be sold so as to convey a title to the pur-

chaser without absolute nec(!ssity. " The purchaser," adds IjEST, J.,

'knowing that necessity alone, can justify tlie sale and give him a

title to what he purchases, will assure himself that there is a real

necessity for the sale before he makes the purchase." There seems,

on principle, to be no real difference between the master's p(nver

to sell the ship and his power to sell the cargo, except that the

sale of the cargo is a stronger measure than the sale of the ship.

For, first, in selling the cargo, the master lays his hands on ])roperty

not belonghig to himself or his employers; and, next, however

hopeless may be the wreck of the ship, the cargo, or part of it, may

nevertheless be (as here, in fact, the whole of it was) uninjured and

capable of transhipment. If it be urged, on the other side, that the

distribution of the cargo by sub-sales among innocent purchasers,

and their subsequent dispossession, would inllict great hardships,

the answer is, that so also, when a shi]) is l)rokt'n u]), and In'r ma-

terials or her equipment sold in jiarcels to suli-purchasers, tiie

VOL. V. — 57
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same hardsliips are infiictod, though perhaps to a smaller extent.

The sale of the cargo, therefore, without necessity, seems as diffi-

cult to justify as the sale of the ship, and more so. Yet there are,

or have been, instances of municipal law relating to the sale of a

ship hy the master even more strict than what seems now the

general maritime law. According to the ancient French law, the

master could not have sold the ship under any circumstances

;

althougli, according to the existing law, dide de Commerce, liv. ii.

tit. i.v. s. 237, he may sell the ship in the single case of what the

law calls iiinavigahilitiL This alleged law of Norway, therefore,

placing tlie cargo at the caprice of the master, seems to me to be

a law not only of an alarming nature, but, so far as I can perceive,

without precedent, without necessity, and at variance with tlie gen-

eral maritime law of the world; at least as understood in this

country. I think the comity of nations would not recognize a law

of this character ; and such a conclusion Siems to have in its favour

the high authority of Dr. Lushington in Tltc Eliza Cornish or Segredo.

There seems to me to be a distinction between a sale under this al-

leged law of Norway and tlie two cases in our law, supposed to be

analogous, of the sale of a stranger's goods uuder a distress for rent,

and the case of sale in marl'ct overt,hoi\\ wliich sales, it is assumed,

would be lield valid all over the world wherever the property

might afterwards be. Sales under a distress for rent, and sales in

marlcct overt have no standard with which they may l»e compared.

r They are domestic, and not international transactions, and are not

at variance with any general law of nations on the subject. But

the law of Norway, so far as it applies to foreign ships and cargoes,

may be, and for the reasons which I have given, I think, is, at vari-

ance with that chapter of the law of nations whicli constitutes the

general maritime law. And even if this distinction did not exist

I should feel great difficulty in acceding to the universal proposi-

tion, that in the absence of a judgment in rem, o. disposition of

movable property, effectual by the law of the country where that

property may be at the time, is necessarily operative without any

exception, into what country soever that personal property may
afterwards go. The sale of a foreigner's goods for rent due by

another person, without notice to the owner of those goods, or any

opportunity for him to redeem or replevy, might perhaps present a

very nice question, should these goods get back to the original own-

er's domicil ; and as to the sale in market overt, the Norwegian law
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(as has been already observed) authorizes a sale by private con-

tract. I admit if there be a judgment in, rem, founded on a recog-

nized law, and pronounced by a competent tribunal of the country

where a movable chattel then is, that that judgment determines

and changes the property everywhere and between all

persons, as in the cases of a condemnation of goods in the [* 356j
* Exchequer, or of a ship in a lawful prize Court of Admi-

ralty. And this leads to the inc^uiry whether there has been in

this case a judgment in reni. I collect that the opinion of the rest

of the Court is, that there has been no judgment in rem. I entirely

agree with them. Indeed, even the language of the Court below

is very cautious, for it speaks of the judgment as in the nature of a

judgment in rem. In addition to the objections arising to these

judicial proceedings from the law upon which they are founded,

there are others : and among them there is this objection to the

decree of the Diocesan Court, (which alone can be contended to be

a judgment in rc;/i), that at the time of that judgment the goods in

(question were not witliin the jurisdiction of the Diocesan Court,

for they had long before arrived in England. As to the effect of the

same judgment, as a judgment inter partes, I collect that both the

parties to this action are not in privity with that judgment

;

because the defendant's title to the deals had accrued before the

judgment. This is not a mere objection of form against the justice

of the case ; for that judgment is contended to be an estoppel,

and not examinable. It becomes unnecessary, therefore, to dis-

cuss any questions of fraud or notice in the original purchaser

of the deals, for if the law of Norway does not justify the de-

fendants here, and if there be no binding Norwegian judgment,

the judgment of the Court below should be reversed ; but as the

rest of the Court are of a different opinion on the first point,

the judgment of the Court of Exchequer will be affirmed.

Judgment affirmed.

Castrique v. Imrie.

.39 L. J. C. P. .3.50-365 (s. c. L. E., 4 II. L. 414 ; 23 L. T. 48 ; 19 W. \\. 1).

Cnnjticl of Loica — Sih'ip and Sli'ipp'ni(i. — Mdritime Lien. — Foreign [;>50]

Juilfpnent, — In Item ; In pen^onam.

An adjudication of a foreign Court, acting Mitliin tlie jurisdiction conferred

upon it by the State within whose lawful control tlic sulijcct-niaftcr adjudi-

cated upon is found, is conclusive against all tin' world, even tiiough it pro
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fe.sses to proceed on an assumption of the law of another country, and that

assumption is eri-oneous.

If the intention of the foreii;ii Court was to deal Avith tlie su1>ject-matter

of the suit, an inference arises tliat the adjudication was lit ?y'//^ though tlie

proceedings nuiy have been instituted inter paries.

Such an intention will be inferred in the case of proceedings to enforce a

maritime lien in a State subject to a code founded on the civil law, or where

the supposed owners of the chattel, the property in which is dealt with by

such Court, have been necessarily summoned to attend the proceedings.

The master of a British ship drew a bill upon his owner for necessaries

supplied to the sliip in the course of her voyage. The owner, who had in the

mean time mortgaged the ship and then become bankrupt, declined to accept

the bill, and it was dishonoured at maturity. Afterwards, the ship having

put into Havre, the holder of the lull indorsed it to a French subject, who

commenced a suit upon it in the Court there, against the master, and against

the ship, and obtained judgment against tlie master with privilege upon the

ship, and the judgment having been atfirmed by the Superior Court there,

the vessel was sold. By the Fi-ench law a mortgage or sale of the property in

a ship while on its voyage, to the prejudice of creditoi'S for necessaries sup-

plied in the course "of the voyage, is not recognised unless the transaction

appears on the ship's papers. Also, in proceedings in a French Court to

enforce a maritime lien by sale of the ship, all who appear to be the owners

of the ship must be summoned. The original owner and his assignee in

bankruptcy were cited accordingly before the Court at Havre, but they did

not appear. After the decree for sale was made, the mortgagee instituted

proceedings at Havre to replevy the ship, but his claim to intervene wa» dis-

allowed in consequence of a mistaken view of English law adopted by the

French Court, though evidence of the English law was produced and admitted

before it.

Heltl, that the judgment of the foreign Court was a judgment in rem, and

passed the pi'operty in the ship ; and, as there was no suggestion of fraud,

was unimpeachable in an English Court of justice.

This was a proceeding in error from the Court of Exchequer

Chamber, which had reversed a previous decision of the Court of

Common Pleas, and decLared tliat the judgment of a foreign Court

had been a judgment in ro/i, and couki not he disturbed in an

Enidish Court. The facts out of which the question arose

[* .351] were stated * in a special case, and, so far as are material,

were as follows :
—

•

In December, 1853, the British ship, the Aim Martin, sailed on a

voyage to Australia and back, and in the course of the voyage the

master of the ship, one W. Benson, in consideration of necessaries

su]iplied to the ship at Melbourne, drew a bill of exchange for £601

16s. (id. upon his owner in this country, one J. B. Claus, whicli bill
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the owner, who had in the uienii time iiiovt,!4nL;ed the ship and become

hanknipt, declined t') aci'ept, and it was dishonoured.

The mortgage referred to was made Ly a bill of sale, dated oOtli

Xovember, 1S54, which was duly executed and registered in con-

formity with the statutes then in force, and by which Glaus, the

then registered owner, assigned the ship to one Thomas Harrison,

with power of sale in default of payment by Glaus of £4,000 and

interest. By deed dated 2nd February, 1855, which was duly re-

gistered, Harrison assigned to one R. Emslie ; and bv another deed

dated the 9th of April, 1855, Emslie assigned the ship to the

plaintiff Gastrique. In consequence of the fact that the Merchant

Shipping Act, 1845, which rendered the sale of ships while on voy-

age void unless registered, having been repealed by the Merchant

Shipping Act, 1854, which Act came into operation on 1st May,

1855, the transfer to the plaintiff was not registered until April,

1857.

The Ajin Martin having, in the course of her voyage home, put

into Havre, the liolder in England of the dishonoured bill of ex-

change for the £601 16-s. M. indorsed it over to Trotteux & Go.,

French subjects resident at Havre, in order that advantage might

be taken of the law of France, by which a ship becomes liable to

seizure for necessaries supplied in the course of a voyage on the

contract of the master. Trotteux & Go. at once instituted a suit

before the Tribunal de Gommerce against Benson, the master, and

against the ship, and on the 15th of May, 1855, that tribunal con-

demned Benson, " in his capacity of captain of the vessel and

master, and Ijy privilege on that vessel, to pay to the plaintiff

(Trotteux & Go.) the sum of £G01 16.s. 6(/., being the amount of the

bill drawn at Melbourne," together with interest and costs. In

consequence of the judgment, the ship was seized and detained at

Havre. But according to the law of France a sale of the ship

could only be decreed after the judgment of the Tril»unal de Gom-
merce had been attirmed by the civil tribunal of the district in

which the Gourt of Gommerce was situated, and the ])ersons appear-

ing by the ship's papers to be the oM'ners of the ship had 1)een

summoned before such civil tribunal. Accordingly Glaus and his

assignee in bankruptcy, one Bird, were summoned, l)ut they did

not appear. Neither Emslie, the registered owner, nor Gastrique,

his assignee, were summoned. And tlie civil trilnmal, in default

of appearance, confirmed the jmlgment of the Gourt of ( 'onimerce.
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and a sale of the ship by auction was decreed. After the last-meu-

tioiied decree, namely, on the 22nd of September, 1855, Castrique

commenced, in the Court of Havre, a suit to replevy the ship, but

the Court by its judgment, given 19th April, 1856, disallowed

the plaintiff's intervention, and dismissed the suit, on the ground

that it was impossible that by the law of England a transfer of the

property in the ship could take place in the course of a voyage

to the prejudice of creditors upon a maritime lien without the

transaction appearing on the sliip's papers. The plaintiff' appealed

against this judgment to the Court of Appeal at Eouen, when an

opinion of the then Attorney-General for England was read, stating

that under the law of England the creditors for the money advanced

to Benson had no claim u[>on the ship, but only as general creditors

of the bankrupt, and that the property in the ship passed to the

mortoagee bv the bills of sale.

Nevertheless, the Court of Appeal confirmed the decision of the

inferior Court, not only on the ground taken by that Court, but

also on another erroneous impression of our law, namely, that the

bill of sale to Castrique not having been registered, it was by our

law invalid, and he had, therefore, no loacs standi. But in fact

such registration was not necessary, for the Merchant Shipping Act,

1845, which made transfers of ships void unless registered, was

repealed by the Act of 1854, v.'hich came into operation on

[* 352] 1st * May, 1855. The ship was accordingly sold, and was

bought by the defendants, who were English subjects, and

who brought lier to Liverpoo], and registered her dc novo in their

own names.

Afterwards the plaintitl' demanded possession of the ship, and

being refused, brought his action for the conversion, on the ground

that the sale at Havre was void as against him.

On the argument of the special case in the Court of Common
Pleas, Williams, J., Willes, J., Byles, J., and Keating, J., were

of opinion that the judgment of the foreign Court was given upon

proceedings in j^ersonam and not in rem, and was not binding on

the plaintiff. But in the Court of Exchequer Chamber, Cock-

burn, C. -T., WiGHTMAX, J., P)LACKBUKN, J., HiLL, J., MaRTIN, B.,

Bkamavell, B.. and Channell, B., reversed that decisioiL The

])laintiff now Ijrouglit error to this House.

The Judges were summoned, and l^)RAM\yELL, B., Blackburn, J.,

Keatinc, J, ^Melloi;, J., Cleasbv, B.. and Brett, J., attetided.



E. C. VOL. v.] SECT. IV. TUANSFKU <>F I'KurEUTV. 903

No. 14. — Castrique v. Imrie, 39 L. J. C. P. 352.

Matthews for the appellant.— The foreign Court, if in truth it

intended to and did direct tlie sale of the ship itself and not merely

of the master's interest in it, proceeded on the application of French

law to a matter which ought to have been regulated by purely

British law, for all the parties to the bill, as well as the owners of

the vessel, were Britisli subjects, and the bill was drawn in a Brit-

ish colony, and it is not disputed that the decision of the Court was

not in accordance with British law, for by that law necessaries sup-

plied to a ship do not give a lien upon it. The Ncptmu, Hodges v.

Sims, 3 Knapp, P. C. 04. The foreign judgment is not binding here,

as it might have been if brought on proceedings in rem, for these

proceedings were in the first iii'-tance in 2')erso'iuim. To have been

proceedings in rem they should have been against the ship in the

first instance. Tlte Bold BiiccleugJi, Hanner v. Bell, 7 Moore, P. C.

2G7. The lex loci contractus regulates the rights of the parties, and as

the French Courts disregarded that law the decision is not binding

here. Simpson v. Fogo, 29 L. J. Ch. 657. Even if it had mistaken

or misapplied the English law instead of wholly disregarding it, it

would be inoperative in England. Xorellix. Rossi, 2 B. & Ad. 757;

Pollard V. Bell, S T. P. 43 i ; 5 P. P. 404 ; Bird v. Apjyleton, 8 T. P.

562; 1 East, 111 ; 5 P. P. 468. IMoreover, the decision is not bind-

ing on Castrique inasmuch as he was never cited; so far, therefore^

as he is concerned it is voi.d. Buchanan v. Rucher, 1 Camp. 63 ; 9

East, 192 ; 9 E. P. 531, But in fact the suit was against the master

personally, and all that the French Courts professed to sell was

the interest or claim of the master in or against the ship in respect

of the liability he had personally incurred for the necessaries suj)-

plied to the ship, and judgment having gone against the master

upon tlie V)ill, the right was given to the holder of the bill to sell the

claims of tlie master upon the ship and nothing more.

Matthews cited also Frencli law to sliow that the judgment wa^

not in accordance even with that law.

Mellish and Crompton Ilutton, for the defendants in error. — The

mistake of the foreign Court as to the law of Enghxnd cannot affect

this judgment, for it was a judgment in rem, obtained without fraud

with respect to property within the jurisdiction of the Court, given

in conformity with the law of France after evidence of the law of

England had been tendered and duly considered. Tt is there fmc

binding on all the world. Cammcllx. S'/rcll. p. 891, nnfe; I/i/ghe.;

V. Cornelivs, 2 Shower. 232, Abbott on Sliipping, Pt. 2, chap. iii. s.

9, nth ed. p. 116.
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Matthews replied.

The following- question was submitted to the Judges :
—

AVhether, under the circumstances stated in the special case, the

plaintiff is entitled to recover from the defendants the ship in

question and her appurtenances ?

[* 853] Blackburn, J. (on Feb. 18, 1870). My * Lords, I have

the lionour to deliver the joint opinion of my brothers

Bramwell, Mellok, Brett, Cleasby, and myself. We answer

your Lordships' question by saying, that in our opinion the plaintiff

was not entitled to recover from the defendants.

Our reasons for this opinion are as follows :
—

It appears by the case that the plaintiff held a mortgage on the

British ship Anji Jlfarfin, registered at Liverpool. This mort-

gage v,-as originally made by Claus, the then owner of the ship,

on the /lOth of November, 1854, to Harrison. It was registered

by Ilanison at Liverpool on the 2nd of December, 1854, and was

by him transferred to Emslie on the 2nd of February, 1855, and

this transfer was registered at Liverpool on the 3rd of February,

1855 ; and the irrortgage was transferred by Emslie to the plaintiff

orr the 9th of April, 1855 ; but this last transfer was registered

at Liverpool on the 13th of April, 1857, and not before. The

certificate of registry never Avas produced to the controller or col-

lector of Liverpool, and no endorsement of these various transfers

was over entered u[»rin it.

The first (piestron which arises is, whether on these facts the

plaintiff had any title in the ship. It was not contested at the

bar, and v.e think it quite clear, that the law which goverired

the title to British ships during the period of those transactions

up to the 1st day of May, 1855, was the 8th & 9th Vict. c. 89;

and it is also clear that, on the true construction of the 37th

section of that Act, no title in the ship was conveyed by any one

of those transfers till registered at Liverpool, but that when so

registered the title was complete, and that the endorsement on

the certificate of the transfer is not essential to the title. Con-

sequently, on the last day of April, 1855, the ship (as far as the

mortgage extended) was the property of Emslie, and any action

for a conversion of the ship prior to the 1st of May, 1855, must

have been brought in the irame of Emslie, though as the law then

stood the present plaintiff might at any time, by registering his

trnnsfer from Emslie, perfect his title as transferee of the mort-



U. C. VOL. v.] SECT. IV. TRANSFER OF PROPERTY. 905

No. 14. — Castrique v^ Imrie, 39 L. J. C. P. 353, 354.

gage. But by the 17tli & ISth Vict. c. 120, the 8th & 9th Vict.

c. 89, is repealed as from the 1st day of May, 1855, and the now
plaintiff CastTi(ine's transfer v/as not registered till the 13th of

April, 1857.

It is necessary to decide in this case whether Castrique can

maintain an action of trover for a conversion subsequent to the

register of his title after the 13th of April, 1857, and we agree

in what is tacitly decided by both Courts below, that he might

do so. The Legislature could not intend, by the repeal of the

8th & 9th Vict. c. 89, to deprive persons in the situation of the

plaintiff" of tlie right they had already acquired.

In the interval between the repeal of the Act 8 & 9 Vict. 89,

namely, the 1st of May, 1855, and the actual registration of that

transfer, namely, tlie 13th of April, 1857, there is a question

whether any action depending on the right to the possession of

the ship ought to have been brought by Emslie or by Castrique.

This question might have come before the French Court in the

course of the proceedings before tliem, to determine as a question

of English law. It is not necessary for us in the present action

to determine it, or to express any further opinion than that it

was one on which good English lawyers might differ.

So far the case depends only on Euglish law, and we think it

clear that the plaintiff" was entitled in this state of facts to re-

cover in an action of trover for the conversion on the 20th day of

August, 1857, unless the effect of the proceedings in France, and

the sale of the ship under them on the 29th of May, 1857, was to

confer on the defendant a title superior to that of the plaintiff".

What were the nature and effect of the proceedings in France ?

what jurisdiction the Courts there had ? and what the effect of

their determinations really was ? are all questions depending on

the French law, and it must be ascertained as a fact what that

French law is. When once that fact is ascertained it l)ecomes a

question of English law to determine what effect is to be given to

it in an English Court.

In the present case the parties at the trial agreed upon a state-

ment of the facts, and gave the Court authority to draw
infereuces from them; but, unfcn-tunately, * thoy have ["^354]

stated the facts as to the French law very im perfect Iv,

and the result has been tliat the Court of Common IMcas b;is

drawn one inference as to the French law, and I hi' Coint rf
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Exchequer Chamber has drawn another. It i.s very possible that

a French lawyer may justly say that neither is right; it is quite

certain that both cannot be. It is now for your Lordships to

determine what the proper inference is, and on that point we
must express our opinion. It is quite possible that the inference

we draw may not be the correct one, but we apprehend that all

that can be required of a tribunal adjudicating on a question of

foreign law is to receive and consider all the evidence as to it

which is available, and honCt fide to determine on that, as well as

it can, what the foreign law is. If from the imperfect evidence

produced l)efore it, or its misapprehension of the eftect of that

evidence, a mistake is made, it is much to be lamented, but the

tribunal is free from blame.

We think that some points are clear. When a trilmnal, no

matter whether in England or a foreign countrv, has to determine

between two parties, and between them only, the decision of that

trilninal, tliough in general binding between the parties and

privies, does not affect the rights of third parties, and if in exe-

cution of the judgment of such a tribunal process issues against

the property of one of the litigants, and some particular thing is

sold as being his property, there is nothing to prevent any third

jDerson setting u[) his claim to that thing, for the tribunal neither

had jurisdiction to determine nor did determine anything more

than that the litigant's property should be sold, and did not do

more than sell the litigant's interest, if any, in the thing. All

proceedings in the Courts of common law in England are of this

nature, and it is every day's ex])erience that where the sheriff",

under o. fieri facias ixg^ainat A. , has sold a particular chattel, B.

may set up his claim to that chattel either against the sheriff or

tlie purchaser from the sherilT. And if this may be done in the

Courts of the country in whi<di the judgment was pronounced, it

follows of course that it may be done in a foreign country. But

whan the tribunal has jurisdiction to determine not merely on

the rights of the parties, but also on the disposition of the thing,

and does in the exercise of that jurisdiction direct that the thing,

and not merely the interest of any particular party in it, be sold

or transferred, the case is very different.

It is not essential that there should be an acttial adjudication

on the status of the thing. Our Courts of Admiralty, when prop-

erty is attached and in their hands, on a proper case being shown
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that it is perishable, (Jider that it shall be sold and the proceeds

}ini(l into Court to al»ide the event of the litigation. It is almost

e.'^sential to Justice that such a power should exist in every case

where property, at all events perishable property, is detained.

In a recent case of ,Sfriiifjcr v. Marine Insurance, in the Queen's

Bench, 38 L. J. Q. B. 321; L. E., 4 Q. B. 676, it appeared that

the American Prize Court, iicndente lite, ordered a valuable cargo,

which was claimed as prize, to be sold, and that not only without

any adjudication that it was a prize, but although the decision of

the Court below had been against the captors, and that decision

was ultimately affirmed on appeal. We apprehend that it is clear

that in all such cases Courts sitting under the same authority

must recognize the title of the purchaser as valid. In Story on

the Conflict of Laws, s. 592, it is said that the principle that the

judgment is conclusive " is applied to all proceedings in rem as

to moveable property within the jurisdiction of the Court pro-

nouncing the judgment. Whatever it settles as to the right or

title or whatever dis[)osition it makes of the property l»y sale,

revendication, transfer, or other act, will be held valid in every

other country where the question comes directly or indirectly in

judgment before any other foreign tribunal. This is very famil-

iarly known in tlie cases of proceedings in rem in foreign Courts

of admiralty, whether they be causes of prize or bottomry, or sal-

vage or forfeiture, of which such Courts have a rightful juris-

diction founded in the actual or constructive possession of the

subject-matter.

"

We may observe that the words as to an * action being [* ooo]

in rem or in j^ersonani and the common statement that

the one is binding on third persons and the other not, are apt to

l)e used by English lawyers Avithout attaching any very definite

meaning to those phrases. We apprehend the true principle to

be that indicated in the last few words quoted from Story. We
think the inquiry is first whether the subject-matter was so

situated as to be within the lawful control of the state under the

authority of which tlie Court sits, and secondly, whether the

sovereign authority of that state has conferred on the Court juris-

diction to decide as to tlie disposition of the thing, and the Court

has acted within its juiisdiclidii. If these conditions arc ful

filliMl the adjudication is conclusive against all the world.

In the case of Ca.nimell v. Scwell, (p. 891, ante), a more general
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principle was laid down, viz., that " if personal property is dis-

posed of in a manner binding according to the law of the country

where it is, that disposition is binding everywhere. " This we

think as a general rule is correct, though no doubt it may be

open to exceptions and c|ualifications, and it may very well be

said tliat the rule commonly expressed by English lawyers, that

a judgment in rcvi is binding everywhere, is in truth but a

branch of that more general principle. But we think that it is

unnecessary in this case to resort to the more general principle

or to inquire what qualifications, if any, ought to be attached to

it as a general rule. The ship ^imi Martin was in France, and

if the transfer of the shi}i in consequen.ee of the decree of the

French court, was in France good against all the world, it could

only be so on the ground that tlie judgment of the French court

was, according to the French law, a judgment in rem transferring

the ship itself, and not merely the interest, if any, of Claus in

the ship.

The first (juestion therefore, as it seems to us, which must he

deteimined is one of fact, namely, what was the nature of the

proceeding before the Tribunal de Commerce at Havre, and what

was the meaning and effect of their judgment on the IHth of

May, 1855, pronounced against Benson as master of the Ann
Martin, " et par privilt^ge sur ce navire " for the amount of the

bills drawn by Benson for necessaries supplied to that ship at

Melbourne. It was under that judgment that the ship was

arrested and ultimately sold ; and as we must (at least till the

contrary is clearly proved) give credit to a foreign tribunal for

knowing its own law, and acting within the juiisdiction con-

ferred on it by tliat law, it must, we think, be taken that the

French law gave that Tribunal of Commerce jurisdiction to cau^e

the ship to be arrested, and, through the intervention of the

Civil Tribunal, to be sold; though it lemains a question whethei

it was by a proceeding analogous to that of our own admiralty

Courts (in which the ship itself and the interests of all persons

in it are disposed of), or l)y a proceeding analogous to that under

a fieri facias in furtherance of the judgment of one of our Courts

of common law (in which only the interest, if any, of the litigant

party is disposed of).

On this pnint the case is stated in a very unsatisfactory man-

ner : but we must form the best opinion we can from the very
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meagre materials laid before us. Your Lordships, sittijig here as

the ultimate Court of Appeal, take judicial notice of all English

laws, including the general maritime law as it is administered

in England hy the Courts of Admiralty, but you do not know the

municipal laws of foreign countries, except in so far as evidence

to prove them is brought before you.

Mr. Matthews in the course of his argument wished to refer to

various parts o[ the Code Civil and the Code de Commerce, and

to ask your Lordships to construe tliem for yourselves. But this

would have required your Lordships to take notice of facts (for

frreign laws are facts) not proved in the cause; and there is great

and obvious danger that any attempt to construe the written code

of a foreign law, without the aid of foreign lawyers to explain it,

might lead to error.

The Civil Tribunal of Havre, in the collateral suit to procure

a itiaiii Icvcc, so attempted to construe our Ships Eegistry Acts,

and very naturally made a mistake. If the French law required

the French tribunal to construe the English Acts for

themselves this was a misfortune for * wdiich the French [* 356]

tribunal is not to blame ; but it affords an example of

the danger of such a mode of proceeding. We know, however,

that both in our own country and in every other, persons who
supply necessaries to a ship in a foreign port may, under some

circumstances, acquire a right over the ship. In England such

a right was required to be by a written contract or hypothecation,

which, says Lord Tenterden, in his last edition of Abbott on

Shipping (5 ed. p. 122, part 2, chap. 3, article 23), " does not

transfer the property in the ship, but only gives the creditor a

privilege or claim upon it to be carried into effect by legal

process. " The mode in England of carrying this privilege into

effect has been instituting a suit in the Court of Admiralty

against the ship, causing it to be arrested by warrant, and ulti-

mately, if no one successfully intervenes to prevent it, selling

the ship.

As in England the Court of Admiralty was liable to a prohibi-

tion if it attempted to institute a suit against the owners, (see

Johnson v. SMpjien, 2 Ld. Raym. 983), there never could be any

doubt in England that such proceedings were against the ship.

The contention of the defendant in tlie })resent case is that the pro-

ceeding " par privilege sur ce na\'ire " was a proceeding analogous
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to the .seizure of a ship by the warrant of the Engli.sh Admiralty

as the beginning of a .suit against the sliip. The case before us,

page 5, A. 3, states that the proceeding was commenced and pre-

sented by Trotteux against the said William Benson " and against

the ship." If this is meant to be a statement of the fact on

which the parties, having before them the evidence of French

lawyers on both sides, agreed, it seems to conclude the question.

It was, however, argued for the appellants that this was merely

a phrase which had slij)ped in by accident, and that the words
" par privilege sur ce navire " were not to be understood as mean-

ing that the holders of the bills drawn in favour of those who sup-

plied the necessaries to that ship had made a prima facie case

sufficient to entitle them to arrest that ship and try by legal

process to carry their claim into effect against the ship (which is

the sense in which Lord Tenterden uses the word " privilege ")

;

but that it really meant that having obtained a judgment against

the master, they had in effect obtained a judgment against his

owners personally, and, therefore, were entitled to seize their

debtor's ship and sell his interest, if any, in it, but no more

;

and that the meaning of " privilege " was no more than a prefer-

ential right to be paid out of the jiroceeds of the execution before

an ordinary creditor, analogous to the right of a landlord in

England to receive a year's rent from the sheriff.

We, however, do not think this latter interpretation consistent

with the course of the proceedings as disclosed in the French

Courts in the case. If the Tribunal of Commerce was merely

awarding execution against the ship as far as it was a debtor's

property, it was irrelevant and premature to say whether that

debt would have priority of payment or not. If it was doing

what was equivalent to the process of our own Court of Admiralty

in issuing a warrant to seize the ship in order to institute a suit

against it, there was very good reason for setting forth as the

ground of this proceeding that the debt was such as to give rise

to at least a plausible ground for a claim against the ship to be

carried into effect by legal process, which is Lord Tenterden 's

understanding of the word " privilege. " And the subsequent pro-

ceedings in the Civil Tribunal, though imperfectly stated in the

case, seem to be very like the proceedings in the Court of

Admiralty after the ship is libelled. All those who had any

claim on the ship, of which, either by the ship's papers or other-
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wise, either Trotteux or the Civil Tribunal had notice, were sum-

moned to appear, and they having made default, a judgment was

pronounced, not as it appears to us against them personally, but

that the seizure of the ship should be confirmed, and that she

should be sold; and notice of this judgment was served on Claus'

assignee in bankruptcy, who had thereby another opportunity

given him to oppose the sale of the ship.

We can, therefore, pome to no other conclusion of fact than

that this proceeding has been correctly stated to be a

* proceeding against tlie ship, therein agreeing with the [* 357]

judgment of the Exchequer Chamber and difi'ering from

that of the Court of Common Pleas.

But it was argued that this judgment of the French Court w\as

to be disregarded because it was founded on a misapprehension

of the English law. It appears that, though Castrique had no

formal notice of the proceedings, he became aware of them before

the judgment was executed by the sale of the ship; and on the

22nd of September, 1855, relying upon his title as mortgagee

according to English law, commenced a suit to release the ship

from detention ; and the Civil Tribunal, under a misapprehension

of the English law, d'ecided that the mortgage could not be

available until it was registered on the ship's certificate, and

consequently that Castrique had no locus standi (qu'ils n'ont pas

dehors qualite pour critiquer la poursuite de Trotteux).

We may, without arrogance, say that on this question of

English law the French Court were wrong, and the error was a

material one, for if the French Court had rightly understood the

English law, they would have known that Emslie at least had a

perfect title to the ship, and that, if that title was not transferred

to Castrique so as to enable Castrique to sue or intervene in his

own name, he could have used that of Emslie, so that in one

way or the other there was a locus standi. And the ultimate

judgment of the Court of Eouen, after this action was tried,

which is set forth in a note to the report of this case in 8 C. B.

,

N. S.
,
page 38, shows us that if Castrique had been permitted

to oppose the sale, he would have succeeded, for he would have

satisfied the French Court that according to the maritime law,

as administered in France, the law of the flag (in this case that

of England) alone ought to govern the (juestion, though the sh.ip

was locally within the Empire of France. And that judgment.
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with perfect accuracy, states that not being holders of any in-

strument of hypothecation, the holders of the bills " ne peuvent

r(^clanier aucun privili^ge d'apres la loi anglaise, " and that " cette

loi . . . exige certaines formalitds qui n'ont pas 6t6 rernplies,

pour que les avances faites au capitaine en cours de son voyage

soient privil^^giees. " But we cannot agree that this error renders

the French judgment void altogether in a foreign country. Fraud

will indeed vitiate e^erything ; tliough we may observe that theie .

is much force in what Mr. Mellish suggested in the course of his

argument in this case, that even if there had been fraud on the

part of the litigants, or even of the tribunal, it would be very

questionable whether it could be set up against a hond fide pur-

chaser who was quite ignorant of it. But fraud in the present

case is out of the c[uestion, and we cannot think that a mistake

on the part of the Court as to a foreign law is equivalent -to

fraud. It would be peculiarly ungracious to assert this doctrine

in a case where the F]nglish Courts below have differed on the

({uestion what the French law is. We think, as already stated,

that all that can be required of the tribunal that has to decide on

a question of foreign law is that it should receive and consider

all the evidence as to what the foreign law^ is, and hoiid fide

determine on that as well as it can.

Various cases were cited as authorities that v.here a foreign

Court has mistaken or misapplied the English law, the Courts of

this country will not regard the foreign judgment, but we think

they do not bear out any such general p(Jsition. One class of

cases — such as Po//rtr(/ V. Bell; Bird. v. A'pplcton ; Dal(/leish v.

Hodgson, 7 Bing. 495 ; and several others —• proceed on a principle

not applicable to the present case. A judgment in an English

Court is not conclusive as to anything but the point decided, and

therefore a judgment of conviction on an indictment for forging

a bill of exchange, though conclusive as to the prisoner being

a convicted felon, is not only not conclusive, but is not even

admissible evidence of the forgery in an action on the bill,

though the conviction must have proceeded on the ground that

the bill was forged. But very early in insurance cases a practice

began of treating the judgment of a prize Court condemning a

vessel as being the property of an enemy as not only conclusive

evidence that the vessel was condemned, which of * course

[* 358] it was, but also as conclusive evidence that the vessel

was not neutral.
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There are many cases which proceed on the principle, that

Avhere it can he made to appear that tlie judgment of the Prize

Court did not proceed, on the ground that the vessel was an

enemy's property, it cannot be conclusive evidence that she was

not neutral In L<d])/oui v. Hcndersou, 3 Bos. et P. 544; 7 P. P.

878, the judgment of the House of Lords was that in a policy

on a ship, warranted neutral, a stipulation that a condemnation

should not be conclusive evidence that the vessel was not neutral

was effectual. Lord Eldon, in delivering that judgment, ex-

presses a strong opinion that the piactice of receiving the sen-

tences of Prize Courts as conclusive of the collateral matter was

originally a mistake, but had become inveterate, and could not

now be disturbed. And he also intimates an opinion that the

class of cases just alluded to were attempts to graft a vicious

uxccplion on a rule originally vicious but now become law. It

is unnecessary to form or express any opinion un this class of

cases, further than that they proceed on a principle that has no

l)earing on the present (question.

Novelli V. Rossi, which was relied on, also proceeds on a prin

ciple not at all applicable to the present case. It is' clear that

no judgment of a foreign Court can have any effect, unless the

subject-matter of the decision (whether inter partes or iji rem) is

within t]ie lawful control of the state whose tribunal has pro-

nounced the judgment. In Novelli v. Bossi, a Frenchman had at

Lyons drawn a bill on an Englishman in London. The defend-

ant liad at Manchester indorsed it to the plaintiff. Afterwards

the defendant instituted a suit in France to have it declared that

he and all prior parties were discharged from their obligations

on the bill, on account of a cancellation of the acceptance in

London by mistake; and notwithstanding the opposition of the

plaintiff, the French Court, on a mistaken view of the English

law, pronounced a judgment to tliat effect. But though the

French Court l»ad jurisdiction to determine that no one should

sue on the bill in their Courts, they luid none to determine that

the plaintiff* should not sue in an English Court on an Englisli

contract. If they had taken a correct view of the English law

there would have been a defence, because such was the English

law, not because the French Court had so decided. Being wrong,

there was no defence, not because tlie French Court made a

mistake, l)ut because it had no jurisdiction.

vol.. y. — GS
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The same principle will, we believe, be found to lie at the

bottom of those cases in which our Courts have refused to enforce

judgments obtained in a foreign country against a person not

resident in that country, and who had no notice of the' suit,

such as Buchanan v. Ruckcr. It may very w-ell be held that the

foreign country has no jurisdiction to pronounce judgment against

a person behind his back who is not subject to their jurisdiction,

but it is unnecessary to examine these cases, for in the present

one the ship Ann Martin was clearly within the jurisdiction of

the Empire of Trance ; and the plaintift had notice, and was

heard, though unluckily the French Court made a mistake.

Simpson v. Fogo, was also cited, but that case proceeded on

principles very different from any applicable to the present case.

There a creditor of Messrs. Kilgender, the owners of a British

ship, obtained in Louisiana a judgment against them, under

which their interest in the ship, and no more, was sold under a

process exactly analogous to our fieri facias. There could be no

doubt, if that had been all, that the Bank of Liverpool, who held

a valid mortgage on the ship, might have taken possession of it

as against the purchasers just as much as against the judgment

debtors, Kilgender and Company. But the Bank of Liverpool

had in Louisiana interceded and endeavoured to prevent the sale

of their shi}), and a judgment was pronounced against them on

the ground that the Courts in Louisiana wdiollv disregarded all

rights acquired in England on an English ship, unless they were

acquired in such a manner as to be valid in Louisiana. The con-

tention before the Vice Chancellor was that the purchaser of the

ship and the Bank of Liverpool were privies to this judg-

[* 359] ment, and that * therefore the purchaser was entitled to

use it as an estoppel to preclude the Bank of Liverpool

from setting up in an English Court their Enolish right, though

the judgment proceeded on the ground that the English right was

to be wholly disregarded. The YiCE CHAXCELLOir decided other-

wise. We should be sorry to cast any doubt on a decision which

prima facie seems to carry out justice and good sense, but all that

it is necessary to say in the present case, and therefore all that

we do say, is that no such point here arises. The judgment of

the French Court decreeing the sale of the vessel was not, accord-

ing to the view of the facts which we take, a judgment that only

the interest of Claus, if any, in the ship should be sold, but



II. C. VOL. v.] SECT. IV. TR.\NSFEU OF PROPEUTY. 915

No. 14. — Castrique v. Imrie, 39 L. J. C. P. 359.

that the particular ship itself should be sold. And finding no

authority for saying that the purchaser, under the decree of a

foreign Court having competent jurisdiction to decree the transfer,

is to be responsible for any mistakes made by that Court either

in law or fact, we think we ought to act on the reason given in

Hughes v. Cornelius, 2 Smith's Lead. Cas. 653: "We must not

set'them at large again, for otherwise the merchants would be in

a pleasant condition." In truth the plaintiff asks an English

Court to sit as a Court of Appeal from the French Court, wliich

is not the province of an English Court; and even if the English

Court had had jurisdiction as a Court of Appeal to reverse the

judgment of the French Court, v/e are of opinion that the sale

ordered and made whilst that judgment was unreversed would

not be avoided.

KeA-TING, J. My Lords, I also am of opinion, in answer to

the question put by your Lordships to the Judges, that the plain-

tiff is not entitled to recover against the defendants; but as the

grounds upon which I come to that conclusion do not entirely

coincide with those of others of my learned brethren, I deem it

right to state the reasons upon which my opinion is founded.

I tliink the judgment of the French Court under which the

sliip Ann Martin was sold was not a judgment in rem, but a

judgment in jyersonarn, upon proceedings instituted originally

against the master personally, the seizure of the ship being only

collateral in order to secure the debt; and I am further of opinion

that such judgment was erroneous upon the face of it. I do

not, however, at present propose to trouble your Lordships witli

the reasons at length which liave led me to that conclusion, but

rather crave leave to refer to the judgment pronounced l)y the

Court of Common Pleas in the present case reported in 8tli C. B.

N". S. p. 35 ; 29 L. J C. P. 328.

Since, however, that judgment was delivered, the case of Cain-

viell V. Sewe/l has been decided l)y the Excliequer Chamber, and

reported in 5 Hurl. & N. 728; 29 L. J. Ex. 350, see p. 891, (inte.

That was a case in which a cargo of deals consigned to an English

iirin was shipped in a Itussian port on board a Prussian vessel,

which on her way to England was cast away upon the coast of

Norway, but the cargo was safely landed. Steps were taken by

the captain, without authority or the existence of any necessity,

to sell the cargo, and for that purpose certain judicial proceedings
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took place, under which an auction was decreed, and the deals sold

to a purchaser, under whom the defendant claimed, notwithstand-

iu'^ the protest of the agent of the plaintifl's, who were English

underwriters, and who had heconre owners of the deals by having

accepted their abandonment and paid as upon a total loss. The

plaintiffs thereupon instituted a suit in the tSu}ierior Diocesan

Court in Xorway, piaying that the public auction should be dis-

allowed, and the purchaser compelled to deliver up the goods in

specie. That Court, however, affirmed the previous proceedings

and directed that the auction should be confirmed. The goods

were afterwards consigned by the purchaser to the defendants in

England, who refused to deliver them to the plaintiffs.

Tlie Court of Excheijuer, o H. & N. 740, considered the judg-

ment of the Diocesan Court in Norway to be in the

[* 360] nature of a judgment in rem, and that the plaintiffs * were

concluded by it as such, but seemed to think that even

if not a judgment iji rem, it yet would bind the plaintiff's as

being the judgment of a Court' of competent juiisdiction to which

they had themselves resorted, and they accordingly gave judg-

ment for the defendant. Upon appeal, all the Judges in tlie

Exchequer Chamber were of opinion, without finding it necessary

to decide the point, that the judgment of the Diocesan Court in

Norway was not a judgment in rem, but held (Bvles, J., dissen-

tieihte) that inasmuch as by the law of Norway an innocent pur-

chaser at the judicial sale would have a good title to the goods

purchased, even though the nuister could not as between himself

and his ownrers or the owners of the cargo justify such sale, the

law of Norway would prevail ; and in terms proceeded to affirm

the proposition that " if personal property is disposed of in a

manner binding according to the law of the country where it is,

that disposition is binding everywhere," and the judgment of

the Court of Exchequer was, upon that ground only, affirmed.

Now if that decision of the Court of Exchequer Chamber be

law, it is difficult to say that the present case does not fall

within the operation of the general rule there laid down, for

althougli in the present ca.se there is no express statement that

by the Erench law the sale of the Ann Martin by judicial

authority would conclusively transfer the property to an inno-

cent purchaser, as the defendant in this case undoubtedly was,

vet 1 think it must be inferred, from the facts stated in this-
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special case, that the defendant's title would be unimpeachable

in France, and if so, then, according to Cammell v. Sewell, it

would be equally so in this country.

No doubt the proposition seems to be rather startling, that a

British ship putting into a French port in the ordinary course

of navigation, may be seized and sold under the judgment of a

French tribunal adjudicating upon an English contract, but mis-

conceiving or disregarding the English law, so that the property

of an Englisli shipowner may be thus sold to pay the debt of

another person in pursuance (;f a judgment erroneous upon its

face, and that without even notice being necessarily given to him
of the proceedings; and it may also p(;rhaps well be doubted

whether other nations will be at all disposed to reciprocate such

comity ; still, although such consequences may not have been

foreseen in tbe decison of Cammell v. Sewell, yet I think that

case does govern the present, and that although not of course

binding upon your Lordships, it is so upon me.

I therefore answer your Lordships' (question to the Judges, —
that under the ciicumstances stated in the special case, the

plaintiff is not entitled to recover from the defendants the ship

in question and her appurtenances.

The Lord Ciiaxcellok (Lord Hathekley) stated the facts of

the case, and on mentioning the dates of the transfers to Harrison

and Esmlie, and the registration of those transfers, said :
—

Emslie assigned the mortgage to the plaintiff Castrique on the

0th of April, 1855, but Castrique did not register that mortgage

until the 13th of April, 1857, two years afterwards. The pro-

ceeding of the Tribunal of Commerce at Havre, as I said, was in

May, 1855. At that time Emslie was the person wlio was the

registered mortgagee, and the learned Judges who have assisted

us in the consideration of this case, particularly ^\h\ Justice

Blackburn, have pointed out to our attention the circumstance

that there was some change with reference to the laws regulating

IJritisli sliips during tlie interval between May 1855, and April

1857, when the plaintiff Castrique registered his mortgage; but

I agree with Mr. Justice Blackburx in the conclusion that

Emslie, at all events, must l)e the person treated as being interested

as the mortgagee on the register at the time when the proceed-

ings were liad as to tlu^ shi]i, and Castriijue afterwards, liy regis-

teiing in 1857, acquired a titk; whicii would ba\c cnalih'd him
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to take any proceedings in respect of the ship, after liis so regis-

tering, notwithstanding some question might possibly arise upon

the construction of the two Acts, and the result of any transac-

tions which had commenced before the one Act had ceased

[* 361] its operation on tlie 1st of * May, 1855, and after the

transfer of the mortgage from Emslie to the phiintitf, and

between that time and tJie 13th of April, 1857, when the plain-

tifl' Castri(|ue registered his mortgage. I only mention that to

show that I have not overlooked this circumstance, but I do not

think it has any material bearing upon the question before us.

The next thing that was done was this. In the proceeding at

Havre before the Tribunal of Commerce, Benson alone, and not

Ckius, the owner, nor the mortgagees, nor any person directly

interested in the shi'p, had been summoned to appear as a party.

I ought to have stated that in the mean time Claus, besides hav-

ing made this mortgage to Harrison, had, after his mortgage to

Harrison, become bankrupt, and an official assignee of the name
of Bird had been appointed. Now it appears that by the law of

France, there could be no farther proceeding taken with reference

to the ship, in order, by the sale of the ship, to obtain any pay-

ment of the debt due to Messrs. Trotteux, witliout having the

ailirmation of the decision of the Tribunal of Commerce by the

civil tribunal of the district, which was at Havre. Accordingly,

Messrs. Trotteux proceeded before the civil tribunal at Havre;

and there all the persons were summoned who appeared upon the

ship's papers to be the owners of the ship, that is to say, Claus,

who appeared to be the owner, was summoned, and Bird, as otticial

assignee, of whom notice had been obtained by the tribunal, was

also summoned. There was no notice, of course, upon the ship's

papers in respect of those mortgages which had been made while

the ship was still upon its voyage ; and, therefore, nothing

respecting that could appear upon the papers, and nothing was

therefore done in reference to the summoning of the mortgagees

of the vessel who v.'ere absent.

In that state of circumstances, Claus and Bird not having

appeared before the tribunal, the tribunal at Havre proceeded to

affirm the judgment which had been come to by the Tribunal

of Commerce, and ordered, by an order recorded on the 16th of

August, 1855, that the ship should be sold "by public auction

to the highest bidder, at the sittings for sales of the said Civil
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Tiibuiia], in the presence of one of tlie Judges of the said Civil

Tribunal, duly delegated by the said judgment to receive the

biddings at such sale of the said ship, and to pronounce the

adjudication in respect thereof. " Xow that having been done,

the plaintiff ol)tained notice of this sale liaving been directed,

and of these proceedings having been taken in France, and

although the plaintiff had not registered himself at the time as

mortgagee in England, he nevertheless, liaving had that assign-

ment of mortgage, took upon himself to institute proceedings in

France. On the 22nd of September, 1855, he instituted pro-

ceedings " in the nature of a suit to replevy the ship," to release

the ship from the custody, in respect of his interest in the

vessel. Proceedings were had before a civil tribunal, and a

judgment was arrived at by that tribunal on the 19tli of April,

1856. The Judges of the Court then consideied the whole case

as brought before them by Messis. Castrique & Co., and they

state in their judgment that the question at issue really con-

cerned the property of a vessel sailing under the name of Claus

as owner; and they go on to state, " It is impossible to believe

that under any commercial law whatsoever, it could be allowed

that in the course of a voyage such property may be conveyed to

a third party, or be mortgaged to him by way of security, with-

out there appearing on the papers of the vessel any trace of that

conveyance or modification of the property ; that good faith, wliicli

is the soul of commerce, is contrary to such an idea." Then,

having given these as their reasons, they came to the conclusion

in fact that the claim of Castrique was not to be allowed, and

that the sale of the vessel was to proceed.

The plaintiff Castrique seems upon that to have appealed

against this order to the superior tribunal at Eouen, and in bring-

ing it before that tribunal, he fortified himself with tlie opinion

of the English Attorney-General as to the effect of his mortgage

here. That opinion stated the law as it exists in this country

with reference to mortgages, and stated furtlier, tlutt liy the

English law, " if tlie repairs were done, or money ad-

vanced on personal credit, *even if a bottomry bond be [* 362]

subsequently actually given, it will not hypothecate the

vessel, as no repairs, &c. , done on jiersonal credit can be after-

wards converted into a bottomiy transaction." This opinion was

brought before the Judges who heard the case at Eouen, and then



920 CONFLICT OF LAWS.

No. 14.— Castrique v. Imrie, 39 L. J. C. P. 362.

they came to a conclusion affirming the decision of the Court

below. Mr. Castri(|ue wa.s condemned to certain costs and a

certain payment in respect of damages which had accrued.

That being so, the ship was in effect sold in the usual manner

required by the French law with a Judge presiding, and sold by

auction. jNIr. Castri(|ue himself appeared at the auction, and

gave no notice of any claim which he then set up. Under all

the circumstances of the case, I do not rely u}ion his so appearing

at the auction as forming an ingredient in that which ought to

be the foundation of our conclusion. The (|uestion wliich really

arises before us is this, whether or not the judgment of the

French Court and the consequent sale had in pursuance of that

judgment must be treated as having changed the property of the

ship. The sliip was bought at that auction by a person who was

a British .subject, and who came here and registered himself as

the owner of the vessel, and is now represented by the defend-

ant. The question is, as to the property of the ship as between

Castriijue and the defendant.

We have been assisted with the opinions of the learned Judges

in this case, and I entirely concur in the conclusion at wliich

they have arrived. It appears to me in the fiist place desirable

to consider, whether this judgment must be taken as a judgment

by the French Court in ixin, or whether it is to be taken as a

judgment purporting only to deal with the interest in the vessel,

whatever that interest might be, of Benson, who was the debtor

in the action, on the bill, and as giving no farther or other right

than such interest as Benson had. As it was stated by the

learned Judges, we are familiar in our law with that distinction;

we are familiar with the course taken by the Court of Admiralty

in proceedings against a ship selling a ship and giving a title

against all third persons who become purchasers under a decree

of that Court ; we are familiar also with the course taken by our

o\v\\ Court of law in decreeing judgment of any property of a

debtor taken by levy upon his goods, in which case the interest

of the debtor in the chattel is sold, and tliat interest alone, and

no farther or other right than that possessed by the debtor, can

be transferred by persons purchasing under that sale. In other

words, they purchase simply the interest of the debtor in that

chattel.

If we look at the course of proceedings to see what were the
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intent and purpose and duty of the French Courts, and if we ask,

did tliev proceed in tin's course which thev took in directing the

sale of the vessel as against the vessel itself, we find that there

has been a difference of opinion upon that point between the

Court of Common Pleas and the Court of E.Kchequer Chamber.

The Court of Common Pleas thought that it was not a proceed-

ing against the ship itself, but simply against such interest as

the debtor had therein, while the Court of Exchequer Chambei'

came to the conclusion that it was a proceeding against the shi}t

itself. Now I entirely concur in the remarks of tha learned

Judges who have assisted us in this case, that unfortunately the

cas3 being one of foreign law, which we must consider as a fact

laid before us, it has not been stated in the special case with all

the clearness which would have been desirable what that law is.

But what is there stated, it appears to me, is sufficient to indi-

cate, upon the wlnde, the course taken by the French Courts and

the grounds of their proceeling. In the first place it was a pro-

ceeding against Benson and the ship which originated the matter.

That being so, I thiidv that it would be very difficult to say that

a proceeding i/i rem was not one of the matters contemplated in

the original judgment. The judgm.ent of the Tribunal of Com-
merce was a judgment against Benson. He had desired not to

be made personally liable, as the expression here is, in respect of

this judgment, and it was given against him " by privilege upon

the ship. " The ship was then directed to be sold. A good deal

of argument turned up'on that expression, " by privilege

upon the ship. " Tiie case was argued extremely * ably l)y [* 363]

Mr. Matthews at your Lordships' bar. lie put the case

to us thus : What was meant was no more than this : that when
the ship should be sold the captain, by virtue of the French law,

would be a privileged creditor, and would l)e entitled to be paid

out of the first proceeds of the sale, luit that it did not necessarily

follow from this circumstance that the sale was ordered to be

made as against all persons having an interest in the ship. He
put it in tliis way: that it might be treated as if the Court had

regarded the whole matter thus : that ho, Benson, would have a

certain amount of interest in the ship, by virtue of such privi-

lege, as he might have, and the Court might merely mean to sell

all such amount of interest as Benson had, and therefore to dis-

pose (udy of those lights wlii'di he jiossessed in ]niority to others
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and to the amount which might he due to him as captain in

respect of any chiim he had in that capacity upon the ship ; in

other words, to sell exactly what was due to Benson as captain,

and not to sell the ship ^x'?- se for any other purpose whatever.

But, as was well observed by the learned Judges, in the first

place, this privilege could only arise after the sale of the ship had

laken place, to give him a priority over other creditors interested

in disposing of the vessel. But farther than that, regard being

liad to the original proceeding being a proceeding against Benson

and the ship, and Benson himself being excluded from any per-

^^onal liability, and the judgment against him being by privilege

upon the ship, it does appear to me that the word " privilege " as

used here is used much moie in the sense in which it is used by

Lord Tenterden in his work upon shipping, of a charge upon a

vessel which the person is entitled to realise liy sale, than in

the sense €f saying simply, that, amongst all the several persons

who may have claims when the ship comes to be sold, Benson

]s to stand in a favoured position. In other words, the French

Court intended by the proceeding taken to adjudge the sale of

the vessel in order to satisfy this privilege.

But, beyond that, I think the case becomes somewhat clearer

when it is carried to the Civil Tribunal, which was called upon

to aflirm the judgment of the Tribunal of Commerce, and give

efficacy to the dealing with the ship. What course did the Civil

Tribunal take ? It summoned all who were supposed to be the

owners of the ship. The Judges of that Court only knew of

Clans and Clans 's assignee, they did not know any of the mort-

gagees whose titles did not appear upon the ship's papers; at all

events, they considered, if anything was said about them, that

they could pay no attention to persons of whom they could have

no knowledge except through tlie medium of the ship's papers.

For what purpose did they call Clans and his assignee ? For the

purpose of making them liable upon the bill, not because Claus

had accepted it, but only because, being interested in the thing

they were about to sell, they thought it right that Clans and his

assignee should be present.

Therefore, upon the whole proceeding, taking first the proceed-

ing atrainst Benson and the shir), next the detainer of the vessel

by the Tribunal of Commerce, for the purpose of the sale being

affirmed Ijy the Superior Court, and tlien the Superior Courty
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when it mrives at the question of sale or no sale, taking care to

summon those whom alone it could recognise as owners, I think

tliere can be no doubt that the judgment of the Court was intended

to be a judgment in rem, and therefore the Court intended to do

what by the French law it did, namely, to transfer the ownership

on the vessel.

That being so, the only remaining point is this : it is said that

the French Judges decided against our English law, that the

effect of our law was laid before them, and that they disregarded

it and determined the case contrary to what the law of this coun-

try would be. It is said that the law of the Hag should have

governed the decision of the French Courts with reference to this

vessel, and therefore, the Courts having come to an erroneous

conclusion, the judgment that they erroneously gave and so

acted upon would not here confer a title upon those who in

France undoubtedly under that judgment did accp.iire it.

. Now, my Lords, without expressing any opinion (for I pur-

posely wish to avoid doing so) with reference to a de-

cision of my own which has been cited in the case, *of [* 364]

Siijqjson v. Fof/o, as to what might be done in the case of

a Court wilfully determining that it will not, according to the

usual comity, recognise the law of other nations when clearly

and plainly put before it, without saying anything as to what
would justify the Courts in our own country m hesitating to give

effect to a foreign judgment if obtained l)y fraud or misrepresen-

tation, it is enough for me to say upon the present occasion that

in this case tlie whole of the facts appear tu have been inquired

into by the French Courts judicially, honestly, and with the

intention to arrive at the right conclusion, and having heard the

facts as stated before them, they came to a conclusion which

justified them in France in deciding as they did decide. That

decision confirmed the title by sale to the person who became the

purchaser at the sale. According to the law of Franco, that title

could not be thereafter disputed or disturbed ; the Court at Eouen
being the highest Court having jurisdiction in the matter.

That being so, there being neither a case of refusal to attend or

listen to anything that might be said to them with reference to

our own law, nor to adopt that as the ground to their conclusion,

and there being no case, as far as T know% of any fraudulent mis-

representation or couceilment willi lefeience to any facts in the
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case, and the decision having been come to and pronounced, not

as in one of the cases which was cited in the absence of the par-

ties, Init in Castriqne's own suit where he had every opportunity

of bringing forward his own case, the decision cannot be com-

pLained of as one contrary to justice through its being pronounced

in the absence from want of citation of any of the parties inter-

ested. I therefore think we are bound to give effect to the con-

clusion arrived at by the French Court, and to the title derived

tlirough the medium of that conclusion, and that the Court of

Exchequer Chamber was right in the decision to which it came.

And, therefore, I have to submit to your Lordships that the

decision of the Court of Exchequer Chamber ought to be affirmed.

Lord Chelmsford. — ]My Lords, in order to entitle the plaintiff

to recover the ship in question, it was necessary for him to show

that the judgment in the French Court might be questioned, and

to prove it to be one that our Courts would not recognise. It is

admitted that if the judgment of the Court at Havre was a judg-

ment in, rem, the plaintiff cannot recover in this action unless he

can impeach the judgment on the ground of fraud or as being

contrary to natural justice. We cannot look out of the special

case for an explanation of the nature of the judgment.

In the description of the original proceeding the case states

that while the ship was in the port at Havre, Trotteux & Co.

commenced and prosecuted a suit against William Benson, the

master of the ship, in the Court of the Tribunal of Commerce

at Havre, and " against the said ship. " It was argued for the

appellant, that from the other facts stated in the case the words

" against the said ship " may be understood that the ship, being

available for payment of a bill given by the master for neces-

saries supplied during a voyage, the suit was against the master

personally, and only indirectly and by consequence against the

ship. But assuming this to be so, it is stated on the case that

according to the law of France, a sale of the ship could take

place only after the judgment of the Court of Commerce was cou'

firmed, and the sale of the ship ordered by a judgment of the

Civil Tribunal of tlie district in which the said Court of Com-

merce was situated. And the case states a judgment in the Court

of Commerce, and the seizure of the ship and her appurtenances

in pursuance of the judgment. And that "proceedings were

afterwards instituted in tlie Civil Tribuiuil of Havre (being the
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Civil Tribunal of the district in which the Court of Commerce is

situate) and in default of the appearance of the parties summoned,

a judoment by default was given and duly recorded in the said

Civil Tribunal of Havre, by which the seizure of the ship and its

appurtenances was confirmed. " And it was ordered that the ship

and its appurtenances should be sold by public auction to the

highest bidder at the sittings for sales of the Civil

Tribunal. This order * for the sale of the ship, what- [* 365]

ever may be tliouglit of the original proceeding, appears to

be a judgment in rem. Without, however, looking to this ulti-

mate order, I think that the original proceeding, being for the

purpose of enforcing a maritime lien, which by the law of all

foreign codes founded on the civil law exists for money advanced

for repairs and necessaries on a voyage, was a proceeding in rem.

But then it is said that the law to be applied to this case was

the English law, and by that law there is no charge or lien on

the ship for necessaiies supplied to the master during a voyage,

and the Courts at Havre acted erroneously, and in ignorance of

the law they were administering. But no proof was offered to

the French Courts, whether by the law in existence at Melbourne,

where the bill was drawn by the master of the ship, there was or

was not a lien on the ship for necessaries, and they might well

assume in the absence of evidence, that the general maritime law

of lien prevailed, and attached u})on the master's contract.

Assuming that there was a mistake of the law, still this error

will not render the French judgment void in this country. Even

if evidence had been offered to the French Courts of the English

law applicable to the case, and they had honestly come to an

erroneous conclusion upon the subject, their judgment could not

be impeached in our Courts.

To sum up my opinion in the words of Blackburn, J., and

the other learned Judges who concurred with him, " I think the

inquiry is first, whether the subject-matter was so situate as to

be within the lawful control of the state under the authority

of which the Court sits; and secondly, whether the sovereign

authority of that state has conferred on the Court jurisdiction to

decide as to the disposition of the thing, and the Court has acted

within its jurisdiction, li the conditions are fulfilled the

adjudication is conclusive against all the world.

"

For the reasons thus shortly expressed, I am of o})iuion that
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the judgment of the Court of Exchetjuer Chamber ought to be

affirmed.

Lord CoLONSAY. My Lords, I entirely concur in the judgment

which is proposed to be pronounced in this case. It appears to

me that we cannot enter into an inquiry as to whether the

French Courts proceeded correctly either as to their own course

of procedure or their own law, nor whether, under the circum-

stances, they took the proper means of satisfying themselves with

respect to the viev,- they took of the Euglish law. Xor can we
inquire whether they were right in their views of tlie English

law. The question is whether, under the circumstances of the

case, dealing with it fairly, the original tribunal did proceed

against the ship, and did order the sale uf the ship. I think

the respondents are entitled to judgment, and that tlie judgment

of the Court below ought to be affirmed.

Crompton Huttou applied to have the record amended in a

formal manner. The two original defendants had died, and the

lepresentative of each had been added as a defendant, whereas it

shduld have been the representative of the survivor.

An order was made accordingly.

Judgment of Court of Excliequer Chamhcr affirmed.

ENGLISH NOTES.

Tn Mrssina v. Petrococchino (1872), L. K.,4 P. C. 144, 41 L. J. P. C.

27, 26 L. T. 561, it was held by the Privy Council, affirming the judg-

ment of tlie Appellate Court at Malta, that a sentence of the Greek

Consular Court at Constantinople establishing a bottomry bond, — that

Court being a competent Court liaving jurisdiction over a Greek ship

and a cargo owned by Greek subjects, — was not open to examination

by the Maltese Court.
'

In Lee v. Abdy (1886), 17 Q. B. D. 309, oo L. T. 297, the plaintitt

sued as assignee of a policy of life insurance under an instrument pur-

porting to be an assignment made in Cape Colony. By the law of the

(•')l(>ny such an assignment was void by reason of tlie alleged assignee

being the wife of the assignor. It was held b}' Day, J., and Wills, J.,

that the title was determined by the law of the colonv, and that the

defendants were entitled to judgment.

In WVJlams v. Colonial Bank (1888), 38 Ch. D. 388, 57 L.J. Ch.

826. 59 L. T. 643, the title to certificates of American Railroad Shares,

was held to be governed by English law, the certificates being in Eng-

land at the moment of their transfer. The case was appealed to the
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House of Loi-ds under tlie uaiiie of Colonial Bank v. Cadij (1890), \b

App. Cas. 2(37, GO L. J. Ch. 131, 03 L. T. 27, where it Ijecanie uiniece.s-

sary to decide the point of conflict, as the House considered the result

of American law would have been the same; but Lord Hekschp:ll

expressed the opinion that altliough what is necessar\' to perfect the

title must be answered by a reference to the State of New York,

"the rights arising out of a transaction entered into by parties in this

country, whetlier, for example, it operated to effect a binding sale or

pledge as against the owners of the shares, must be. determined by the

law prevailing here."

In Alcock V. Smith (C. A. 1892), 1892, 1 Ch. 238, 61 L. J. Ch. 161,

66 L. T. 126, the question arose as to the title to a bill of exchange

drawn in London upon London bankers and payable to order of Andre-

sen of Christiania in Norway. The bill after being overdue was dealt

with and indorsed in Norway and Sweden in such a manner that b)' the

law of those countries (whidi recognise no difference in this respect

between a current and an overdue bill) the holder acquired a perfect

title free from all defects of title in prior holders. It was held by

RoMKU, J., and by the Court of Appeal, that the title of the holder

must be given effect to accordingly.

In Concha v. Concha (H. L. 1886), 11 App. Cas. 541, 56 L. J. Ch.

257, 55 L. T. 522, it was held that a, decision by a Probate Court as to

the testator's domicile, which was not necessary to the determination of

the question whether the grant ought to be made, was not binding as a

judgment in rem.

Where a person is adjudged bankrupt by the law of the place to

which he is properly subject for that purpose, a curator, syndic or

assignee of the property appointed by that law is entitled to the prop-

erty of the bankrupt in this country in preference to all creditors whose

title to the goods is incomplete at the date of the bankruptcy. SUl v.

Worsicick (1795), 1 H. Bl. 665, 2 R. R. 816; Hunter v. Potts (1791),

Phillips V. Hunter (in error 1795), 4 T. R. 182, 2 H. Bl. 403, 2 R. R.

353; In re Dacidson's Settlement Trusts (1873), L. R., 15 Ecp 383,

42 L. J. Ch. 347.

AMERICAN NOTES.

The principal cases are cited by -Story on Conflict of Laws, § .')!>1 a, and

Black on Judgments, §§ 814. !Sl9, and their ]irinciples approved as to judg-

ments ill ran rendered in foreign countries, subject to the condition that such

judgments are impeachable for lack of jm'isdictiou (Rase v. Ilimehj. 4 Craneh

[U. S. Supreme Ct.], 241 ; Wheehcrif/lit v. Depei/ster, 1 Johnson [New York],

471 ; 3 Am. Dec. 345). Mr. Black sums uj) the matter (§ 813) :
" It Iras been

the express doctruie of botli the English and American courts from early

times that a foreign judgment ''n rem is binding and conclusive on all the
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world, and not ve-exaiuiiiable on the merits, provided the court had jurisdiction

and there was no fraud in procuring tlie sentence." iVIr. Fi-eeuian (Judg-

ments, §§ 591, 594, (318 n) cites botli the jirincipal cases. It was early decided

(Stewart v. Warner, 1 Day [Connecticut], 142; 2 Am. Dec. 61), that such a

judgment is not impeachable even for fi-aud, Init this is disapproved by Mr.

Freeman, and undoubtedly is not tlie law.

The Castrique case is cited by Mr. F]-eenian in note, 82 Am. Dec. 41.3, with

Warrener v. Kingsviill, 8 U. C. Q. B. 4U7. In the same note the editor con-

trasts tlie earlier American decisions, holding foreign judgments only /)toh«

facie evidence, with the later, holding them conclusive. See notes, ante,

p. 74.5, 746.

A sentence of a foreign tribunal, condemning neutral property-, although

passed under an edict unjust in itself, contrary to the law of nations, and ia

violation of neutral rights, changes the property in the thing condemned.

Williams V. Annroi/d, 7 Cranch (U. S. Supr. Ct.), 42^).

The general rule that a fact which has been directly tried and decided by

a court of competent jurisdiction cannot be contested again between the same

parties, in the same or any other court, is not confined to judgments of the

same court or to decisions of courts of concurrent jurisdiction, but ex-

tends to all matters litigated before competent tribunals in foreign countries,

to sentences of courts of admiralty, to those of ecclesiastical tribunals, and, in

short, of every court which has proper cognizance of the subject-matter.

Hopkins V. Lee (\J. S. Sup. Ct.), 6 Wheaton, 109; ISntilli v. Kernochen, 7 How-
ard (U. S. Sup. Ct ), 198.

The sentence of a foreign court of competent jurisdiction, acting-?/; rc7n, is

conclusive in respect to the matter which it directly decides. Peters v. Warren

Ins. Co., 3 Sumner (U. S. Cir.' Ct.), -389 ; The Garland, 16 Federal Reporter,

283 ; Wilson v. Graham, 4 Washington (U. S. Cir. Ct.), 53.

Xew York almost alone forms an exception to the general acceptance of this

doctrine in this country. It is there held that the sentence of condemnation of a

foreign court of admiralty, although conclusive to charge the property, is only

prima facie evidence of the facts on which it purports to have been founded,

and in a collateral action it may be shown that no such facts existed. Ocean

Ins. Co. v. Francis, 2 Wendell, 64; 19 Am. Dec. 549 ; Vandenheuvelv. United

Ins. Co., 2 Johnson's Cases, 450; 1 Am. Dec. 180 (court of errors, reversing

opinion of Kent in supreme court), a. n. 1802. This doctrine was also adopted

in Bourle v. Granhernj, Gilmer (Virginia), 16 ; 9 Am. Dec. 589 (a. d. 1820).

In this case the English decisions are characterized as " conflicting and unsat-

isfactory" and "unjust;" "as for those in our country, they are both ways;

and some of them have regarded the English cases more than great principles.

^^'e are to judge for ourselves in this chaos of judgments," and so recollecting

"that Britain is an insuring, while we are an insured nation." the court con-

chided "to mount up to the days of Hughes v. Cornelius. 2 Show. 232." See a

learned note, 1 Johnson's Cases, 167.

A judgment in rem in one State, where the defendant is a non-resident, and

was not served with notice, and did not appear, does not form a (?ause of action

against him in personam in the State of his residence. Melhop v. Doane, 31
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Iowa, 397 ; 7 Am. Rep. 147. But the judgment is valid iu the former State

In rem, unless impeached for fraud. The court said: "Whatever disposition

tlie court makes of the property, by sale or transfer, will be held valid in every

other country where the same cpiestion — the question of title thereto— comes

either directly or indirectly in question before a foreign tribunal." Citing

Cmudson v. Leonard, -1 Cranch (U. S. Sup. Ct.), 431 ; Williams v. Armroijd, 7

ibid. 423; Rose v. Himely, 4 ibid. 241 ; Grant v. McLacldin, 4 Johnson (New-

York), 34; 2 Kent's Commentaries, 120; 1 Greenleaf on Evidence, §§ 540,

541, and notes.

Sentences of foreign coui'ts of admiralty are conclusive upf)u all matters

decided. Citcullu v. Louisiana Lis. Co., 5 Martin, N. S. (Louisiana), 404 ; 16

Am. Dec. 109.

To invest any court with jurisdiction in rem, the res must be within the

State or country pronouncing the decree, and the decree can have no extra-

territorial effect. Thus a decree in one State can have no force as to lands in

another State until it is put into the form of a judgment in the latter. This

principle was very recently declared in Bullock v. Bullock, 51 New Jersey

Ecpiity, 444. A court of New York having jurisdiction over the action and

parties, dissolved the bonds of matrimony between them, fixed the amount

and directed the payment of alimony and ordered the husband to execute and

deliver to the wife a mortgage upon lands in New Jersey to secure the pay-

ment of the alimony. Held, that a bill founded upon the order requiring such

a mortgage to be given and praying a decree that the mortgage should be given

in conformity to the ordei-, disclosed no equity and was properly dismissed.

The court said:. "It is scarcely necessary to observe that a court of Xew
York could not have been empowered to affect by its decree or judgment

lands lying within another State. For no principle is more fundamental or

tlioroughly settled than that the local sovereignty, by itself or its judicial

agencies, can alone adjudicate upon and determine the status of lands and

immovable property within its borders, including their title and its incidents

and the mode by which tliey may be charged or conveyed. Neither the laws

of another sovereignty, nor the judicial proceedings, decrees, and judgments of

its courts, can in the least degree affect such lands and immovable property.

Story Conf. Laws, sec. 543, sec. 591. The concession as to the jurisdiction

of the Supreme Court of New York in this case, must therefore be deemed

to l>e limited to a jurisdiction to proceed in personam and not to extend to

a determination, adjudication, or decree in rem. The jurisdiction thus con-

ceded to the Supreme Court of New York is exactly analogous to the jurisdic-

tion which, since the decision of Penn v. L^ord Baltimore, 1 Ves. 444, has been

universally recognized as inherent in courts administering equity. Tliis

recognized jurisdiction extends to making decrees in cases of equitable cog-

nizance, such as fraud, trust, and specific performance, against persons brought

into those courts notwithstanding such decrees incidentally affect lands beyond

the court's jurisdiction. But the exercise of this jurisdiction has been sup-

ported solely on the ground that it operated in personam only, and did rot

extend to the utterance of decrees in rem. In the leading American case,

Chief Justice Marshall declared that the (question was whether the question

vol.. V. — 59
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presented was an uiniiixed question of title, or a case of fraud, trust, or con-

tract. Massie V. ]Vat/s, (i Ciancli, 148. If relief cannot be effectively given

1)V the decree in personam such courts will not retain the bill. Morris v.

Remington, 1 Pars. Eq. oST; LiniUeij v. O'Reilly, 21 Yroom, 636. Nor will the

power be exerted in peri^onam to compel an act affecting lands in another

jurisdiction of doubtful legality. Blount v. Blount, 1 Hawks, 86.J. The power

of such courts to make effective such decrees is limited to its process operating

iqjon the party, such as sequestration of property within jurisdiction, attach-

ment for contempt, and the like ; it will not extend to validating a conveyance

of the foreign lands made by its master or commissioner, in default of the

performance of the decree by the party. Walls v. Waddle, 6 Peters, 389 ;

Burnlei/ v. Stevenson, 24 Ohio St. 474. When by the process of the court

acting upon the party, obedience to the decree is enforced as by the convey-

ance, it is the conveyance, not the decree that affects the lands in the foreign

jurisdiction. Darts v. Headleij, 7 C. E. Green, 115."

A decree of divorce rendered in one State is ineffectual to award the cus-

tody of minor children resident in another. Kline v. Kline, 57 low^a, 386 ; 42

Am. Rep. 47.

Section V. — Remedies.

NO. 15. —DON V. LIPPMANN.

(1837.)

KULE.

Whatever relates to the remedy to be enforced, must be

determined by the lex fori,— the law of the country whose

Courts are called on to enforce it.

So where an action was brought in Scotland to enforce

a contract on a bill of exchange wdiich w^as payable in

France, and on which a judgment of the French tribunals

had been obtained, the Scotch law of prescription, taking

away the remedy by action upon a bill of exchange aft^ -

the lapse of six years, was held to apply.

Don (appellant) v. Lippmann (respondent).

.5 C\. & Fin. 1-22.

Conflict of Laws.—Lex fori.— Remedy.— Prescription §' Limitation.

Bills were drawn in France and accepted there by a domiciled Scotchman,

who returned to Scotland during the currency of the bills. An action upon

the bills was brought in the French Court and judgment in absence given
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against the acceptor. After the lapse of six years from tlie due date of the

bills and after the death of the acceptor, action was ])rought against his re-

presentatives founded on the bills and on the judgment in the French

action. Held that the Scotch sexennial prescription applied to the action on
the bill, and that the foreign judgment did not constitute a new cause of

action ; and that the debt could only be proved by the writ or oath of the

party according to the law of Scotland.

The late Sir xVlexander Don, the father of the appel-

lant, happened to be within the French territory * in 1802, [* 2]

when hostilities recommenced l3etweeu this country and

France after the peace of Amiens, and with many other British

snl)jects was tyrannically detained in France. He remained a

]»risoner until February, 1810. Upon the 13th of November, 1809,

Charles Fagan, merchant in Paris, drew two bills upon him, which

are dated " Versailles," ordering him, as acceptor, to pay to the re-

spondent Lippmann, who was named in the bills as payee, the sum
of 20,000 francs, each bill being for that amount. These bills were

drawn upon the acceptor at the " Hotel de Eichelieu, Paris," his

place of residence ; were made payable on the 1st of March ; and

were drawn and accepted in the following terms :
—

Veksaiixes le 1.3 9bre 1809.

Bon pour 20,000 fr.

Au premier Mars prochain, payd par cette premiere de change, a

I'ordre de M. Lippmann, la somme de vingt inille francs, valeur

re§u, sans autre avis.

Bon pour vingt mille francs.

(signed) Chas. Fagan.
A Monsieur, Monsr. Don.

Hotel Ricuelieu, Rue Neuve.

St. Augustin, Paris.

Accepts pour la somme de vingt mille francs, payable le premier

Mars 1810.

(signed) Alexandek Don.
Versailles le 13 9bre 1809.

Bon pour 20,000 fr.

Au premier Mars prochain, payd par cette premiere de

change, a I'ordre de M. Lippmann, la * somme de vingt mille [* 3]

francs, valeur ret^u, sans autre avis.

Bon pour vingt mille francs.

(signed) CnAS. Fagan.
Monsieur, Monsr. Don.



932 CONFLICT OF LAWS.

No. 15. — Don V. Lippmann, 5 CI. &- Fin. 3, 4.

Hotel Richelieu, Rue Neuve,

St. AiGUSTiN, Paris.

Accepts pour la somme de vingt mille francs, payable le premier

Mars 1810.

(signed; Alexaxdeh Dox.

Before the bills became due, Sir Alexander Don left Paris, and

was in England in the month of February, 1810. When the bills

became due they were dishonoured, and protested for non-payment

against the acceptor, and the dishonour was intimated to Charles

Fagan, the drawer.

M. Lippmann then commenced proceedings according to the law

of France, aoainst V)oth the acceptor and drawer of the bills, and,

in the action raised before the Tribunal de Commerce of the depart-

ment of the Seine, Charles Fagan, the drawer, made appearance,

but he did not deny the validity of the debt. He requested the

Court, however, to give him time, in order that he might arrange

as to payments of the bills. On the 25th of July, 1810, judgment

was pronounced against both the drawer who had made appear-

ance, and against Sir Alexander Don, the acceptor in absence. All

the requisites of the law of France were stated to have been com-

plied with in these proceedings. The decree of the Court was for

payment of the contents of the bills, and fifty-nine francs of ex-

penses exclusive of the expense of registering the judgment.

[* 4] This judgment was, in the * pleadings in the present suit,

alleged to have been iuthnated on the 22ud of October,

1810, by the proper officer, and according to legal form, at the

former residence of Sir Alexander Don ;
and it was stated, that he

had left the Hotel Richelieu about six months before, and was

believed by the servants at the hotel to have gone to England.

Execution then followed against the effects of Charles Fagan, as

his person could not be found. That person afterwards died, and

about the month of March, 1813, his effects were sold at the in-

stance of M. Lippmann, and the sale was reported by the auctioneer

as having produced 434 francs, after deducting expenses, for which

credit is given. A claim was made on Sir Alexander Don, but he

positively declared that he had remitted to France ample funds to

pay all his just debts, and after a correspondence on the sul)ject,

which took place in 1814, no further claim was made on Sir

Alexander Don in his lifetime. He died in April, 1820. T )
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action, nuw the subjcjct of appeal, was coimnenced on the 3rd of

April, 1829, ami it was founded both upon the bills and the judg-

ment. The defendant, who, being an infant, appeared by his

tutor, set up in defence the Act of 1772, by which it is declared,

"that no bill of exchange, &c., shall be of force in Scotland unless

diligence shall be raised and executed, or action commenced thereon,

within six yenrs from and after the terms at which the sums in

the said bills shall become exigible." The question therefoie

which was raised, was, whether the law of Scotland or that of

France was applicable to the case. If the former, then the Act of

1772, which limits the right of suing to within six years after the

bill, &c., becomes due, had taken effect, ami the action was barred

by prescription ; if the latter, then the bar by prescription

would take effect at five years from the * date of the in- [* 5]

strument, unless proceedings were taken in a French Court

on such instrument, but if such proceedings were taken, then after

judgment therein obtained, the prescription would not be a bar for

thirty yeais after the date of the judgment, and consequently the

decree in the French Court miglit properly be made the ground of

the present suit. Wlien the case came liefore the LoitD Ordinakv,

he took the opinions of French counsel on the law of France and

after having taken time for consideration, he prt)nounced an inter-

locutor repelling the plea of sexennial prescription, and finding

that the defendant was entitled to be reponed against the judgment

of the Tribunal of Commerce in France. He therefore appointed

the parties to be further heard on the merits of the case. In a note

appended to tlie interlocutor, his Lordship went fully into the

question of the particular law by which a claim on bills of this

sort was to be decided, and intimated that he looked upon the

proceedings in France as merely sufficient to repel the plea of pre-

scription but not as sufficient to preclude the defender from answer-

ing the claim by going into the merits of the case. The Lords of the

First Division of the Court of Session sustained this interlocutor.

The appeal was argued by Sir W. Follett and Mr. i\I. Smith for

the appellant; and by Dr. Lushington and Mr. Gordon for the

respondent, and on a subsequent day—
Lord Bkougham : My Lords, there is a case of Don v. [11]

Lippmann which was recently argued before your Lordships,

and which, involving as it does a matter of international law, is one

"f considt-iablc importance. The facts of the case are these. The
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late Sir Alexander Don was tlie acceptor of two bill.? of exchange,

drawn on him Ijy one Fagan, for the sum of 20,000 francs each

and payable on the 1st of ^March, 1810, to Fagan's order. He ac-

cepted these bills in France, but soon afterwards returned to Scot-

land and died there, leaving the present appellant an infant, who
now appears with the concurrence of a tutor. This action was

commenced in Scotland, in April, 1829, by the payee of the bill

against the appellant as the representative of his father ; the payee

having previously, namely, in 1810, proceeded in the French Courts

against Fagan the drawer and Sir Alexander Don the acceptor, and

obtained judgment there. In that proceeding Sh- Alexander Don
was not cited, except according to a form known in the French

Courts of judicature, by the affixing of notice in a public ofhce.

The payee then commenced this action both on the bills and on

the judgment obtained in that proceeding in the French Courts.

The appellant defended himself by setting up prescription under the

Scotch Act of 1772. The Lord Ordixaey before whom the case

came, after taking the opinions of French counsel for tlie purpose of

informing the Court as to wliat was the French law, pronounced an

interlocutor, repelling the defence of the Scotch limitation of

[* 12] six years, holding that the French judgment did operate * as

an interruption of the prescription, and was valid as an

answer to that defence in this case, and as he held the French law

to be valid for the purpose of interrupting the prescription he

allowed the judgment of the French Court to enter into his con-

sideration of the case, but did not hold it to be conclusive. He
therefore reponed the defendant below, and allowed him to make
out a defence in what manner he could on the merits. On this

decision the case was brought before the Lords of the First Divi-

sion of the Court of Session, and they affirmed the judgment of

the Lord Ordinary. This appeal was then brought before your

Lordships.

It appears that in Scotland, — and it is rather singular that it

should be so, — where a bill is accepted payable generally, with-

out any particular place being named, it shall be deemed payable

at the place at which the acceptor is domiciled when it becomes

due. It becomes of some importance to know where the bills were

payable, because this principle, which has been adopted of late

years in many of the Scotch decisions, and towards which I admit

the great leaning of the Scotch profession is, renders it material to
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consider whether this is a Scotch or a foreign debt. Yet sometimes

this expression is used in the cases without affording any accuracy

of description, for sometimes the debt is called English or French

in respect of the place where the contract was made ; sometimes it

is the place of the origin, sometimes of the payment of the contract,

and sometimes of the domicile of one of the parties. But at all

events it becomes important to consider whether this was a foreign

or a Scotch debt. In the present case it was held most properly

to be a foreign debt. That is a fact admitted ; it is out of all con-

troversy. This therefore must now be taken to be a French

debt, and then the general law is that where * the acceptance [* 13]

is general, naming no place of payment, the place of pay-

ment shall be taken to be the place of the contracting of the debt.

I shall therefore deal with this bill as if it was accepted payable

in Paris.

On these short and admitted facts, and on this further assump-

tion, that the bill being accepted in France is payable there, the

question arises, and it is one which is not only the principal point,

but it disposes of all the rest, namely, which of the two laws, the

law of France, where the bill is accepted and is payable, or that of

Scotland, where the debtor resides, shall rule the decision of the

case. That is, in other words, whether the prescription set up is

to be that of Scotland or France. The law on this point is well

settled in this country, where this distinction is properly taken,

tliat whatever relates to the remedy to be enforced, must be deter-

mined by the lex fori, the law of the country to the tribunals of

which the appeal is made. This rule is clearly laid down in Tlie

British Linen Comi^any v. Drummoiul, 10 15. & C. 903; De Ln

Vega v. Vianna, 1 B. & Ad. 284, and in Hither v. Steiner, 2 Scott,

304; 1 Hodges, 206; 2 Bing. (N. C.) 202; 2 Dowl. Prac. Cas. 781; 4

Moore & Scott, 328, though the reverse had previously been recog-

nised in Williams v. Jones, 13 East, 439 ; 12 E. R. 401. Then
assuming that to be the settled rule, the only question in this case

would be, wliether the law now to be enforced is the law which

relates to the contract itself, or to the remedy. When both tin'

parties reside in the country wliere the act is do.ie, they look cf

course to the law of the country in which they reside. The con-

tract being silent as to the law by which it is to ])e govcvniMl,

nothing is more likely than that the lex loci contractus

should be considered at the time * the rule, for the pnrties [* 14]
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would not suppose that the contract might afterwards come be-

fore the tribunals of a foreign country. But it is otherwise when

the remedy actually conies to be enforced. The parties do not

necessarily look to the remedy when they make the contract.

They bind themselves to do what the law they live under requires;

but as they bind themselves generally, it may l)e taken as if they

had contemplated the possibility of enforcing it in another country.

That is the lowest ground on which to place the case. The incon-

venience of pursuing a different cause is manifest. Not only the

principles of the law, but the known course of the Courts renders

it necessary that the rules of precedent should be adopted, and

that the parties should take the law as they find it, when they

come to enforce their contract. Tt is true that there may be no

difficulty in knowing the law of the place of tlie contract, while

there may be a great difficulty in knowing that of the place of the

remedy. But that is no answer to the rule. The distinction

which exists as to the principle of applying the remedy, exists

with even greater force as to the practice of the Courts where the

remedy is to be enforced. No one can say that because the con-

ti'act has been made abroad, the form of action known in the

foreign Courts must be presumed in the Courts where the contract

is to be enforced, or the other preliminary proceedings of those

Courts must be adopted, or that the rules of pleading, or the curial

practice of the foreign country must necessarily be followed. No
one will assert that Ijefore the Jury Court in Scotland the English

creditor of a domiciled Scotchman would hixxe the right to call for

a trial of the case by a jury ; or take the converse, that a Scotch-

man might refuse the intervention of a jury here, and insist

[* 15] on having the case tried, as in Scotland by a Judge * only.

No one will contend in terms tliat the foreign rules of evi-

dence should guide us in such cases ; and yet it is not so easy to

avoid that principle in practice if you once admit, that though the

remedy is to be enforced in one country, it is to be enforced accord-

ing to the laws which govern another country. Look to the rules

of evidence, for exami)le. In Scotland some instruments are pro-

bative ; in England, until after the lapse of thirty years, they do

not prove themselves. In some countries forty years are required

for such a purpose ; in others thirty are sufficient. How, then, is

the law to 1)0 ascertained wliich is to govern the particular case.

In one Court there must' be a previous issue of fact; in another
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there need be no .such issue. lu the latter, then, tlie case must be

given up as a question of evidence. Then come to the law. The

question, whether a parol agreement is to be given up or can be

enforced, must be tried by the law of the country in which the

law is set in motion to enforce the agreement. Again, whetlier

payment is to be presumed or not, must depend on the law of that

country, and so must all questions of the admissibility of evidence,

and that clearly brings us home to the question on the Statute of

Limitations. lentil the Act of Lord Tenderden, a parol agree-

ment or promise was sufficient to take the case out of the Statute

of Limitations ; but that has never been the case in Scotland. It

is not contended here that the practice of England is applicable to

Scotland ; but these are illustrations of the inconvenience of apply-

ing one set of rules of law to an instrument, which is to be en-

forced by a law of a different kind. It is said that the limitation

is of the very nature of the contract. First, it is said that the

party is bound for a given time, and for a given time only ; that

is a strained construction of the obligation. Tlie party

* does not bind liimself for a particular period at all, but [* 16]

merely to do something on a certain day, or on one or other

of certain days. In the case at the bar the obligation is to pay a

sum certain at a certain day, but the law does not suppose that he

IS at the moment of making the contract contemplating the period

at which he may be freed by lapse of time from performing it.

The argument that the limitation is of the nature of tlie contract,

supposes that the parties look only to the breach of the agreemmit.

Nothing is more contrary to good faith than such a supposition.

If the law of the country proceeds on the suppositi(jn that the

contracting parties look only to the period at which the Statute

of Limitations will begin to run, it will sanction a wrong course of

conduct, and will turn a protection against laches into a premium

for evasiveness.

Then it is said, that by the law of Scotland not the remedy

alone is taken away, but that the debt itself is extinguished, anil

thus a distinction is relied on as taken b}' the law between an ab-

solute prescription and the limitation provided by the statute.

But it seems to me that there is no good ground for supposing sucii

a distinction. I do not read the statute in tlint manner. Th(> Act

of 1772 is an Act for the limitation of the enforcement of titles tit

bills and notes, and the enactments of it are strong with respect to
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the remedy to be enforced. The debt, liowever, is .still supposed

to be existing and owing.-

It is not necessary to discuss the excellent distinction taken by

Mr. Justice Story (Story's Oontl. of Laws, s. 582), and approved of

in the Court of Connnon Pleas in the case of Huhcr v. Stcincr, 1

Hod. 210 ; 2 Scott, :304 ; 2 Bing. (X. C.) 202 ; namely, that where

statutes of limitation are held to govern the rights of par-

[* 17] ties, it must be where the parties are resident within * the

jurisdiction during the period. That may l)e taken as the

oround of the decision of the Court in that case. But there is another

princi}ile to be considered, on which there are some Scotch cases,

that must not be overlooked. Galhraith v. Cunningham, Morr.

4430, in 1626, where a suit on an Irish bond, not executed accord-

ing to the law df Scotland, was sustained in the Scotch Courts, is a

case of this kind. There was another case, of Saltoii v. Saltan, in

1673, Morr. 4431, on a bond made in France ; and in both in-

stances, the instrument being valid according to the lavv' of the

country where it was n.iade, though not according to the law of

Scotland, the suit was sustained. These cases show that in them

it was considered that the law of the country where the instrument

is made ought to prevail. But a contrary decision occurred in

1691, tlie Montrose case, and another, Grci/ v. Grant, in 17S9, Morr.

4474^ which was brought before the Lords Commissioners, who

then refused to admit in the Scotch Courts such proof of a debt

contracted in a foreign country as would have been sufficient proof

in the country where tlie debt was contracted, but was not suffi-

cient [»roof according to the law of Scotland. Mvir v. Muir,

decided in 1787, went to the same point. Ghjn v. Johnston, 8 Shaw

& Dunl. 889, seems to cast some doubt upon this point, as it was

then held that the foreign law might be imported for such a pur-

pose ; and in Gibson v. Stetvart, 9 Shaw & Dunl. 525, the same

rule was adopted, but there the domicile of the debtor made the

wliole difference which was clearly wrong. The grounds of the

opinion in this case are to be found in the case of Glt/n v.

[* 18] Johnston. From the * judgment there, it appears that the

whole of the lex loci contractus must be adopted from the

foreign country. But it is to be observed, that Lord Craigie (8

Shaw & Dunl. p. 891) dissented from that judgment, saying that

no evidence could be received except such as was allowed by the

law of Scotland. The preference of tlie lex loci solutionis is derived
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from a sounder principle, that of tlie lex fori. The law of the

domicile of the debtor comes from the same ground. The consid-

eration of the forum prevails much more than any other through-

out the cases, liut it must be admitted that there is on the whole a

conflict of the cases in the Scotch Courts. But though many of

the Scotch authorities cannot well be reconciled with each other, the

cases of Talleyrand v. Boulanyer, 3 Ves. 447 ; 4 R. E. 58, in Chan-

cery, and of MelcDi v. Duke de Fitzjames, 1 Bos. & P. 13S, in the

Common Pleas, furnish better guides for us ; nor are those cases

impugned by the principles to be drawn from Groves v. Gordon,

Mori-. 4511, or rhdlips v. tStarnfield, ]\Iorr. 4503. Groves v. Gordon

proceeds upon reasons which will not support the decision, .and

much reliance cannot be placed upon Pliillips v. Stamfidd. All

the Judges agreed that if it was not a case of traftic and of mer-

chants, the law of Scotland must decide, though they were divided

on the main point of the case. Delia Valle v. The York Buildings

Co., Morr. 4472, is not an authority ; for the question there arose

upon different circumstances, namely, those of the debt being ex-

tinguished. The ground of the decision was, that the bond might

be sued on in England, and therefore did not fall within the par-

ticular words of the Statut'i of 1469, Scotch Acts, vol. i.

p. 95, whicli * declares that certain bonds, &c., there men- [* 19]

tioned " shall be of none avail."

Let us now see whether this was a French contract. Suppose a

policy of insurance was effected in this country on a ship for a

a voyage from port to port in America, it could not be said that

tliat was an American contract, or that the money due upon the

policy was an American debt. Fawkes v. Aiken, and Wray v.

Wriijlit are wholly irreconcilable both with that whicli is now
admitted to be law, and with the principle which T have stated.

Then there are the cases of Tlunnson v. Lyflujac, and Feuton x.

Bayley, in July, 1751, the latter of which is the case to which

Erskine refers as settling the law. They were followed by Macnirl

V. Macnirl, in 176],1jy Fandid v. Tnnes, Alorr. 4520, in 1708, and by

Ker V. Home, Morr. 4522, in 1771, all of the same kind. All the

authorities, Huber de Conf. Leg., l)e Conil. Leg. in Div. Imp., Voet.

Dig. Lib. 24, t. 3, s. 12, and Lord Kaimes,— Kaimes's Principles of

Equity, 3. 8. 6. 1. 5. 3. are cited in that case. Gamplell v. Steiner,

fi Dow. 11 (J, was an action for a bill of costs for Inisiness done in

this House. The Court Ijelow there allowed the rule of Scotch
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prescription. That judgment was affirmed by Lord Eldon, who,

however, said that he moved it with regret. He said tliat it had

been ruled that the debtor being in Scotland and the creditor

in England, the debtor might plead the Scotch rule of prescription

;

that that was against some of the old authorities, but was in ac-

cordance with those of later date. That case cannot be reconciled

with the principle that the locus solutionis is to prescribe the law.

It has nothing to do with the case. Why is it then, that the law

of the domicile of the debtor was there allowed to prevent

[* 20] the plaintiff from recovering ? It * was because the credi-

tor must follow the debtor, and must sue him where he

resides, and by the necessity of that case, was obliged to sue him

in Scotland. In that respect, therefore, there was in that case no

difference between i\\Q lex loci solutionis and t\\Q lex fori ; and it

must be admitted that in such a case the rules of evidence, and if

so, the rules of practice, may be varied as they are applied in one

Court or the other. But governing all these cases is the principle

that the law of the country where tlie contract is to be enforced

nnist prevail in enforcing such contract, though it is conceded that

the lex loci contractus may be referred to for the purpose of ex-

pounding it. If, therefore, the contract is made in one country tc

be performed in a second, and is enforced in a third, the law of the

last alone, and not of the other two, will govern the case. In re-

versing the most material part of the interlocutor appealed from,

you do not introduce the law of England or of the commercial

world into Scotland, but you are renewing in Scotland the principles

of the old law of that country. The appellant was an alien enemy

in France, and could not appear in the French Courts ; he was, too,

out of the country and he could not possibly possess any property,

real or personal, by which he could be rendered amenable.

Rut supposing that the debt might have been sued for in France,

then comes the question, whether the French judgment cannot be

sued on as a substantive cause of action. It is, in fact, tendered as

one of the grounds of suit here. A foreign judgment is good here

for such a purpose, provided that it has not been obtained by fraud

or collusion, or by a practice contrary to the principles of all

[*21] law. Fraser v. /S'i«(7ai'r, Morr. 4543, * which was affirmed

in this House, showed that we regard a foreign judgment

only as primd facie evidence of a debt. Buchanan v. liuckcr, 1

Camp. C)^^
; 9 East, 192 ; 9 R. R 531, established that the Court before
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which a foreign judgment is brought by a proceeding of this sort may
examine whether it has been rightly obtained or not, and the prin-

ciple of the decision cannot be confined to the case of a party not

being within the jurisdiction at the time the judgment is obtained.

If he is a foreigner, and is not within the jurisdiction, but is by force

kept out of it before the action, and is not sued by proper forms,

his case is even stronger than that of the defendant in Buclianan

V. Riulicr, and he must have tlie same princi})le applied to it. The

case in the 4 Bing. {DoikjIks v. Forrest, 4 Bing. 686), shows how much
the application of the rule is affected by circumstances. In that

case, which was an action in an English court, on a Scotch judgment

of horning against a Scotchman born, the Court guards itself

against a general inference from the decision. The Chief Justice,

in delivering the judgment of the Court, says (4 Bing. p. 703) " We
confine our judgment to a case where the party owed allegiance to

the country in wdiich the judgment was so given against him, and

by the laws of which country his property was, at the time those

judgments were given, protected." Becqnd v. MncCarthij, 2 B. & Ad.

951, has been supposed to go to the verge of the law, but the de-

fendant in that case held a public office in the very colony in

which he was originally sued.

It cannot be doubted, that a foreign judgment is the same as to

our right to examine into it in the Courts of this country,

whether made in the absence of * parties, or with both of [* 22]

them -^VQ^ewtyiii furu cordciitioso. On the whole of the case,

my motion is to reverse the interlocutors of the 10 June, 1835,

and 20 January, 1836, and to declare that the evidence of the

sexennial prescription ought to be sustained, and that it is not

affected by the proceedings which have taken place in the French

Court.

The following order was afterwards made and entered on the

Journals.

" It is ordered and adjudged by the Lords, &c, that the said in-

terlocutors, in so far as complained of in the said appeal, be, and

the same are hereby reversed ; and it is declared that the defence of

the sexennial prescription, according to the law^ of Scotland, ought

to be sustained ; that tliis prescription has suffered no interruption

by reason of the proceedings in the French Courts ; that these pro-

ceedings do not constitute a new ground of delit, iu)r evidence of a

debt independent of the bill libcll'Ml ujxin ; and that the debt can
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only be proved by the writ or oath of the party, reserving all de-

fences for the appellant ; and it is fnrther ordered and adjudged,

that with this declaration the cause be remitted back to the Court

of Session in Scotland, to do therein as shall be just and consistent

with this judgment."

ENGLISH NOTES.

The principal case is one of a series of almost unbrolven authorities

on the rule. It may suffice to note two of the earlier cases. In The

British Linen Co. v. Dnunmond (1830), 10 B. & C. 903, A. and the de-

fendant resident and domiciled in Scotland incurred a debt of £400 to

the plaintiffs. Forty years was the period of limitatron of actions in

Scotland; but tlie action being brought in an Euglisli Court, tlie Eng-

lish Statute of Limitations was held to apply, and to have barred the

remedy after a lapse of six years.

In Huher v. Steiner (1835), 2 l>ing. (N. C.) 202, the action was on a

Ereuch bill of exchange which liad been dishonoured and protested.

According to French law, lapse of five years from the date of protest

destroyed all remedies on the bill. The action was instituted here after

live, but before the expiration of six years from the date of protest.

It was contended at the bar that French law destroyed not only the

remedy but also the right if no action was instituted within five years.

This was not itro\ed to the satisfaction of the Court, which entered

judgment for the phiintiff.

In Harri,^ v. Quiiie (1869), L. R., 4 Q. B. 653, 38 L. J. Q. B. 331, 20

L. T. 947, the rule of the principal case was aj^plied conversely. Action

was brought in the Court of the Isle of Man by an attorney there for his

account for work done in a suit in the Island. That Court decided that

the action was barred by the statute law of the Island. Action upon

the same account was subsequently brought in the English Court, where

it was decided (1) that the judgment of the Isle of Man Court, liaving

been on the ground that the remedv was barred, and not on the merits,

was no bar in tlu^ English Court, and (2) that some of the items in the

account being within the English period of limitation, the action was

not barred in respect of au}^ of the items.

The same principle was applied in TJie Alliance Sank of Sinda v.

Care;/ (1880), 5 C. P. D. 429, 49 L. J. C. P. 781, an action on a bond

executed under seal in India, where the same period of limitation —
three j^ears — applies to debts under seal as to simple contract debts.

The action being brought in England within twenty ^^ears (the time

of limitations for actions on contracts under seal) it was held by

Lopes, J., that the question was one of procedure, and that the in-
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strumeut being uiidei" seal tlie remedy in tlie Englisli Court \va.s not

barred.

The litx fori governs not only prescriptions and limitations, but

whatever else pertains to the remedy or to procedure. Thus in De la

Vega v. Vianna (1830), 1 B. & Ad. 284, the plaintiff was allowed to

enforce a debt by arrest according to the then law^ of England, although

the cause of action was in respect of a contract made by two foreigners

in Portugal, where the person of the debtor was not punishable for his

debts. The question came before the Court on a motion by the de-

fendant in the action who had been arrested on mesne process, to be

discharged on filing common bail. Lord Texterden in delivering the

judgment of the Court, concurred with an observation of Mr. Justice

Heath, in a case cited {2Ielan v. Duke de Flfzjames, 1 Bos. & V. 138,

142) "that in construing contracts the law of the country in which

they are made must govern, but that the remedy upon them must be

pursued by such means as the law points out where the parties reside."

And Lord Tenterdex further observed: " A person suing in this

country must take the law as he finds it; he cannot by virtue of any reg-

ulation in his own countr}- enjoy greater advantages than other suitors

here; and he ought not therefore to be deprived of any superior advan-

tage which the law of this country may confer. He is to have the same

rights which all the subjects of the kingdom are entitled to; and the

<lefendant is to have the advantages, if any, which the form of proceed-

ing in this country may give to every defendant."

So the question whether the defendant in an action may plead a set-

off is a (juestion of procedure and is determined by the lex fori, Meyer

V. Dress:^r (1864), 16 C. B. (X. S.) 646, 33 L. J. C. P. 289, 10 L. T. 612;

Allen V. Kernhle (1843), 6 Moo. P. C. 314, as explained by Cockburx,

C. J., hi Roiiqiu'tte V. Overmann (1875), L. E., 10 Q. P>, 525 at }>. 541,

44 L. J Q. B. 221, 4 E. C. 287, 302.

The 4th section of the Statute of Frauds denying the right of action

upon certain contracts tmless made pursuant to its provisions, has been

held to ap})ly to procedure and not to the validity of the contract. So

a pai'ol agreement made in France and valid there though not to be

performed within a year, was held by reason of the 4th section of the

Statute of Frauds not to be enfoi'ceable liere. Leroux v. Brown (1852),

12 C. B. 801, 22 L. J. C. P. 1. And so as to evidence. So a certificate

of marriage not purporting to be a copy of an entry in the register of

marriages kept by the law of a foreign country, but only containing a

reference to the register, cannot be received as evidence of tlie marriage,

although it would be received as evidence in the foreign Court. Finhn/

v. Finlan (1862), 31 L. J. P. M. & A. 149.

Tho, lex fori determines the nccessaiy i)art ies to an action and the
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time allowed for appeal. Bullock v. Calrd (1875), L. E., 10 Q. B. 276,

44 L. J. Q. B. J 24, 32 L. T. 814.

AMERICAN NOTES.

This subject is learnedly treated in Perkins v. Guij, .55 Mississippi, 1.53;

.')0 Am. Eep. 510, where it is held that a statute of limitations at the place of

contract, under wliicli the bar is there complete, can be pleaded in bar of an

action on the contract in a foreign jurisdiction, if the statute has extinguished

the right of action ; 1)ut otherwise if it goes only to the extinction of the rem-

edy. The court said :
" Kemedies on contracts must be pursued according

to the law of the forum where the action is brought, and not by the law of the

country where the contract is made. This principle is of such universal

acceptation, and is convenient and necessary to national and inter-State com-

merce, that it may jiroperly be said to have found a place in the public laws.

. . . The rule at common law, well established in the Courts long before the

Revolution, was that the time of the limitation of actions on contracts de-

pends on the law of the forum, and not on the law of the State or country

wliere the contract was made." Citing Duplelx v. De Jiocen, 2 Vern. 510

;

]Vi/llnin.i V. Jonof, lo East, 4">0 ; Tmcnsend y.Jemison. 9 Howard (Mis.sissippi),

107; Amlrcics v. Herrioit. 4 Cowen (New York), .50S ; M'Elmo>j!e v. Cohen, lo

Peters (U. S. Supreme Ct.), 31"2. In Carson v. Hunter, 10 Missouri, 467 ; 2

Am. llep. 5J!), it is said :
•' It is loo well settled now to admit of question,

that acts of limitation, unless they expressly discharge the debt, go to the

i-emedy merely, and that none can be j^leaded except those in force where the

.suit is brouL;lit." To this effect, Pern>'(.(/Z \. Dicight, 2 Massachusetts, 84 ; 3

Am. Deo. '>'>: Xash v. Tapper, 1 Caines (Xew York), 402; 2 Am. Dec. 197;

2 Kent Com. 40"i ; 2 Parsons on Contracts, 588; Story on Conflict of Laws,

§470; Kroffri v. Atlanta, ^'c. Railroad, 't'i Georgia, 2i)2 ; 4 Am. St. Rep. 79;

Erans v. Clearij, 125 Peinisylvania State, 204; 11 Am. St. Rep. 88G; Alir'dl

v. Hunliitr/ton, 70 Maryland, 191 ; 14 Am. St. Rep. 344; Ambler v. Whipple, 139

Illinois, 311; 32 Am. St. Rep. 202: Rice v. Mrwre, 48 Kansas, 590; 30 Am.

St. Rep. 318 ; flepler v. Daris, 32 Nebraska, 556 ; 29 Am. St. Rep. 457 ; Black-

Inirn v. Morton, 18 Arkansas, 384; Sehorn v. Beckwith, 30 AVest Virginia, 774;

notes, 6 Lawyers' Reports Annotated, 152.

The principal case is repeatedly cited in Story on Conflict of Laws, and is

cited in Wood on Limitation, p. 24.

An exception to the general rule, however, arises where a statute giv?,s a

right of action unknown to the common law. In that case the limitation

enacted in the statute attaches in a suit upon the cause of action in another

State. Thus in Theroux v. Northern Pac. R. Co., United States Circuit Court

of Appeals (64 Fed. Rep. 84), it was held that an action for death by wrongful

act, occurring in a State which gives three years for suing therefor, may be

maintained in another State, which gives only two years, at any time within

three years.

The Court said :
" It was held in Boyd v. Clark (8 Fed. Rep. 849), which is

a leading case on the subject, that when a statute of a State or country gives
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a right of action unknown to the common law, and, in conferrhig the right,

limits the time within which action may be brought, such limitation is oper-

ative in any jurisdiction where it is sought to enforce such cause of action.

The same doctrine was- recognized and ajjproved in the following cases : The

Jlarris/mrff, 119 L'. S. 199, 214 ; Munos v. Southern Pac. Co., 51 Fed. Rep. 18S;

EctHticood \. Kenned//, ii iSId. 563; Raihcaij Co. v. Hine, '2o Ohio St. 629, and
O'Sltielils V. Raihrdij Co., ^'^) Georgia, 621. Indeed, it may be said that cases

of the kind last referred to form a well established excei^tion to the general

doctrine that the Z«;/o/-i governs in determining whether a cause of action is

barred by limitation. An attempt is made to distinguish the case at bar from

Boi/d \. Clark (supra), and to exempt it from the operation of the rule declared

in that case, on the ground tliat in that case an effort was made to enforce a

statutoi'y cause of action in a foreign jurisdiction after it had ceased to be

(enforceable in the country l>y whose laws the right of action was given;

whereas in the case at bar the effort is simply to bar a statutory cause of action

when sued upon in a foi-eign State, by applying thereto the local limitation law

which is applicable to similar causes of action when they originate within the

State. We recognize the obvious difference between the two cases, but

we think that it will no: suffice to witlidiaw the case in liand from the opera-

tion of the rule enunciated in Doijd v. Clark, and in the other cases heretofore

cited. It was said, in substance, by JNIr Chief Justice Waitk, in The llarris-

fnirf/. supra, that when a statute creates a new legal liability Vvith the right to

sue for its enforcement within a given period, and not afterwards, the timj

within which suit must be brought operates as a limitation of the liability,

and not merely as a limitation of the remedy. The same tliought was ex-

pressed by the Supreme Court of Ohio, in Railway Co. v. Hine, supra, and by
Ih-i Supreme Court of ^Maryland, in Eastwood v. Kennedy, supra. In the Ohio

case it was said that a proviso contained in a statute creating a new cause of

action, w hich limits the right to sue to two years, is a condition qualifying the

]-ight of action, and not a mere limitation of the remedy. It must be accepted

therefore as the established doctrine, that where a statute confers a new right,

which by the terms of the act is enforceable by suit only within a given period,

tlie period allowed for its enforcement is a constituent part of the liability in-

tended to be created, and of the right intended to be conferred. The period

prescribed for bringing suit in such cases is not like an ordinary statute of

limitations, which merely affects the remedy. It follows, of course, that if the

Courts of another State refuse to permit the cause of action to be sued upon dur-

ing a part of the pei'iod limited by the foreign law, to that extent thev refuse to

give effect to the foreign law, and by so doing impair the right intended to b(!

created. Doubtless the Courts of a State may refuse to enforce a liabilitv

nnknovvii to the common law tliat has been created by the laws of a foreisi^n

State or country, but the rule of comity which prevails as between tlie various

States of this Union requires that the Courts of each State shall enforce every

civil liability that miiy have been created by the laws of other States, for an
act done or omitted within their several territorial jurisdictions, utiless the lia-

bility so created and sought to be enforced is cleaily repugnant to some local

J**'-v, or is opposed to some well established jiublic policy of the State whose

VOL. V. — 60
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Courts are asked to enforce it (Railroad Co. v. Mase [decided by this Court at

the present term], 6o Fed. Rep. lU; Railroad Co. v. Bahcock, 1.54 U. S. 190,

14 Sup. Ct. 978, and cases cited). In point f)f fact, nearly every State in this

Union has now adopted the provisions of Lord Campbell's act, with slight

variations ; and we are not aware that the Courts of a single State have ever

refused to entertain a suit founded on the provisions of that act, as adopted

in a sister State, or to give all the provisions of the act full force and effect,

where the wrongful act or omission of duty coaxplained of was committed in

the latter State."

Section VI. — Territorial Waters.

No. 16. — THE QUEEN v. KEYK
(c. c. K. 1876.)

RULE.

The territory of England extends to a nautical league

from the coast, and a crime connnitted — although by per-

sons on board a foreign ship — within that distance of the

coast, may be tried by an English Court having ci'iminal

jurisdiction, and ])unished according to English law (Opin-

ion of a MINORITY of the Court of Crown Cases reserved,

since adopted by the Legislature, 41 & 42 Vict. c. 73).

The Queen v. Keyn.

2 Ex. D. 68-243 (s. c. 46 L. J. M. C. 17 ; 13 Cox, C. C. 403).

Territorial TlV/Zew.

—

Jurisdirlion. — Three JMile Limit.

A foreign ship within three miles of the English coast runs into and sinks

a British ship under circumstances which, by English law, would show the

captain of the former ship to be guilty of manslaughter. The captain is

indicted accordingly before the Central Criminal Court.

Held, by a majority of the Court that the Court had no juiisdiction to try

him.

Contra, by a minority of the Court, on the ground that the sea within three

miles of the English coast is part of the territory of England. And, by two

of the minority, also on the ground that the offence was committed on board

a British sliip, — namely, the ship which was run into.

The judgment of the majority in this case turning on special

points relating to the jurisdiction of the Central Criminal Court, it
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is thought that the report of their opinions, which extends to a

great length, is not of sufficient general interest to be I'eproduced

here. But, as the opinion of the minority rests upon a general

principle of international law, and tlie reasons given for it doubt-

less form the basis of the subsequent legislation by the Act of

1875, 41 & 42 Vict. c. 73, it seems proper to eml)ody that opinion

in the present collection.

The reasons of the opinion of the minority are fairly represented,

and are fully stated, in the opinion of —

Brett, J. A. The prisoner was at the Central Criminal [124]

Court convicted of manslaughter, that is to say, he was found

to have been guilty of acts and their results which amount, ac-

cordiufT to the law of P2ngland, to the crime of manslauohter. The

jirisoner was a German subject.

The question reserved is, whether the Court which tried him

liad jurisdiction so to do. All are agreed that it had none, unless

l)y reason of the locality in which the crime w^as committed. It

was committed on the open sea, but within three miles of the

coast of England. It is suggested that it was also committed on

board an English ship. In either case it is urged it was committed

in a locality or place subject to the criminal law of England, and

to the jurisdiction of the Central Criminal Court. It was argued

on the one side that the open sea within three miles of the coast

of England is a part of the territory of England as much and as

completely as if it were land a part of England ; that the criminal

law of England, unless expressly restricted, applies to every crime,

by whomsoever committed, within the territory of England ; that

there is no express restriction as to the crime in question
;

that * the criminal law, therefore, is to be applied to the [* 125]

present case. It was further argued that at all events the

crime was committed on board an English ship, and, therefore,

although by a foreigner, it is by statute to be tried according to

the criminal law of England. It was answered that the open sea

within three miles of the coast of England is not in any sense a

part of the territory of England or within the jurisdiction of the

Crown of England ; that if it be within the jurisdiction of the

Crown, so that the Sovereign or Parliament of England might,

by constituting a Court to do so, have properly taken cognizance

of the crime
;

yet no such Court has been constituted, and,
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therefore, the Central Criminal Court had no jurisdiction. It

was further argued that even though the open sea within three

miles be a part of the territory of England, yet the crime was

committed on board a foreign ship, and, therefore, could not be

tried in England.

The questions raised by these arguments seem to me to be —
First, is tlie open sea within tliree miles of the coast a part of the

territory of England as n}uch and as completely as if it were land

a part of England ? Secondly, if it is, has the Central Criminal

Court any jurisdiction to try alleged crimes tliere committed, by

whomsoever committed ? Thirdly, can the crime be properly said

to have been committed on board of an English ship so as thereby

to give jurisdiction to an English Court, although the sea in ques-

tion be not a part of England ? Fourthly, can it be properly said

to have been committed on board of the German ship ; and if so,

is jurisdiction thereby ousted from an English Court, although the

sea in question be a part of English territory ? As to the first part

the argument does not deny that it is an axiom of law that the

criminal law of England runs everywhere within England, so as

to Ije ap[tlicable to every crime by whomsoever therein committed.

If the three miles of open sea are a part of the territory of Eng-

land, it was not denied, ^—-nay, it was expressly admitted,—-that

unless there be an exception in favour of a crime committed on

board of a foreign passing ship, and this crime was committed on

board of such a ship, the criminal law of England might of right

be applied to tiie crime. AYliat was denied upon this hypothesis,

as to the three miles of open sea, was that the Central

[* 126] Criminal Court, or indeed any Court hitherto * constituted

by the sovereign authority, had had jurisdiction given to

it to apply the criminal law to such a case. The great C[uestion

argued was, whether the three miles of open sea next the coast are

or are not a part of the territory of England, meaning thereby a

territory in which its law is paramount and exclusive. Before

examining this proposition, I should wish to observe that the

question what is or is not a part of the realm is, in my opinion,

not in general a question for Judges to decide. Their duty as to

the administration of the criminal law is to administer it, as be-

tween the Crown and all persons within the realm, with regard to

any crime alleged to have been committed within the realm, and

as between the Crown and all the (Queen's subjects, with regard to



i;. C. VOL. v.] SECT. \l. — IKlMlITOlilAL WATERS. 949

No. 16. — The Queen v. Keyn, 2 Ex. D. 128, 127.

any crime alleged to have been committed by any subject of the

Queen anywhere. What are the limits of the realm should in

general be declared by Parliament. Its declaration would be con-

clusive, either as authority or as evidence. But in this case of the

open sea there is no such declaration, and the question is in this

case necessarily left to the Judges, and to be determined on other

evidence or authority. Such evidence might have consisted of

proof of a continuous public claim by the Crown of England,

enforced, when practicable, by arms, but not consented to by other

nations. I should have considered such proof sufhcient for English

Judges. In England it cannot be admitted that the limits of

England depend on the consent of any other nation. But no such

evidence was offered. The only evidence suggested in this case is,

that by the law of nations every country bordered by the sea is to

be lield to have, as part of its territory, meaning thereby, a terri-

tory in which its law is paramount and exclusive, the three miles

of open sea next to its coast ; and, therefore, that England among

others has such territory. The question on both sides has been

made to depend on whether such is or is not proved to be the law

of nations. On the one side it is said there is evidence and au-

tliority on which the Court ought to hold that such is the law of

nations; on the other side it is said there is no such evidence or

authority. The evidence relied on for the Crown is an alleged

common acquiescence by recognised jurists of so many countries,

as to be substantially of all countries, and declarations of states-

men, and similar declarations of English Judges in Court

in the * course of administering the law. On the other [* 127]

side it is said that the declarations cited of the Judges

were opinions only, and not decisions ; that tliere is no common
acquiescence of jurists to the alleged effect or declarations of states-

men ; and that if there were, such acquiescence or declarations are

not sufficient ; that there should be acquiescence by governments

declared in treaties or evidenced by acts of government. It is

admitted that there is no such acquiescence by any general treaty

or by unequivocal acts of many, if of any, governments. ]\Iain

reliance is placed by the one side on the alleged common agree-

ment of jurists. Their acquiescence or agreement in fact is denied

by the other side, and, further, their authority is denied, if such

acquiescence or agreement is hold ^o exist.

It seems, therefore, necessary to determine, first, what is tlie
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authority of a eominon agreenieiit or acquiescence of jurists; sec-

ondly, is there any such acquiescence or agreement with regard to

three miles of open sea adjacent to countries ? thirdly, if there is,

what is the exact purport of such agreement ? As to the first, the

propositions in respect of which the testimony of jurists may be

accepted, and the grounds of accepting their testimony, are stated

by Grotius :
—

''As the laws of each State are made with regard to its own par-

ticular advantage, so the consent of all States, or of the greater number,

may ivell make laws common between them all. Aud it seems that in

fact such laws have been made, which tend to the advantage, not of each

State in particular, but of the whole assemblage of such States. These

are what are called the law of nations as distinguished from the law of

nature." Introduction, s. 18.

That is to say, that there is in fact a law of nations, enacted, as

it were, by common consent. Again he says, —

'•'I have used in favour of this law the testimony of philosophers,

historians, poets, aud even of orators; not that they are to be indis-

criminately relied on, &c., but because where many persons in different

ages and countries concur in the same statement, it (/. e., the sentiment

or proposition) must be referred to some general cause. In the subject

now in question, tliis cause must be either a just deduction from the

I^rinciples of natural justice or universal consent. The first dis-

covers to us the natural law, the second the law of nations. In order

to distinguish these two branches of the same science we must consider

not merely the terms which authors have used to define them (for they

often confound the terms natural law and law of nations), but

[* 128] the nature of the subject in question. For * if a certain

maxim, which cannot fairly be inferred from admitted prin-

ci|)les, is nevertheless found to be everywhere observed, there is rea-

son to conclude that it derives its origin from positive institution."

S. 41.

This latter citation seems to me to assert that the testimony of

writers and statesmen is to l)e received, and that if they, being of

different nations and living at different times, have agreed to a

common proposition which is not unreasonable, such agreement

may be received as evidence of a common consent of nations, form-

inu' therebv a law of nations.



Tl. C. VOL. V.J SECT. VI.— TERKITORIA.L WATERS. 951

No. 16.— The Queen v. Keyn, 2 Ex. D. 128, 129.

"'To form an useful lil>i-ary,*' says Marten's IntrodnctiDn, s. S, ''for

the studying of the positive law of nations, the following classes of

books are indispensably iiecessar^-." He then enumerates treaties, his-

tory, etc., and lastly, he says, "And above all, all the regular treatises

on the science."

Wheaton (c. 1, s. 11) is still more distinct.

" TJie various sources of international law," he says, "are these:

1. Text-writers of authority showing what i.s the approved usage of na-

tions, or the general opinion respecting their mutual conduct, with the

definitions and modiiications introduced by general consent. AVithout

wishing to exaggerate the importance of these writers, or to substitute in

any case their authority for the principles of reason, it may be aftirmed

that they are generally impartial in their judgment. They are witnesses

of the sentiments and usages of civilised nations, and the weight of their

testimony increases every time that their authority is invoked by states-

men, and every year that passes without the rules laid down in their

works being impugned by the avowal of contrary principles."

Kent (Lecture 1, p. 2), says,

—

" The most useful and practical part of the law of nations is, no

doubt, instituted on positive law, founded on usage, consent, and agree-

ment." At p. 16: " Grotius, therefore, went purposely into the details of

history and the usages of luitions; and he resorted to the works of philos-

ophers, historians, orators, poets, civilians, and divines for the materials

out of which the science of public morality should be formed; proceeding

on the principle that when many men at different times and places

unanimously affirmed the same thing for truth, it ought to be ascribed

to some universal cause."

He then cites Puffendorf and A^attel as authorities for tlie propo-

sition he has in hand. And tlien, at p. 18, he says,

—

" We now appeal to more accurate, more authentic, moi'e precise, and

more commanding evidence of the rules of public law, by a reference

to the decisions of those tribunals to whom in every country the admin-

istration of that branch of jurisprudence is specially intrusted," &c.

"But in the absence of higher and more authoritative sanctions,

the ordinances of foreign states, the opinions of euunent statesmen,

aiid tlie writings of distinguished jurists, are regarded as of great con-

sideration on questions not settled by conventional law. In

cases where the * principal jurists agree, the presumption will [* 129]

be very great in favour of the solidity of their maxims; and no

civilised nation that does not arrogantly set all ordinary law and
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justice at defiance will venture to disregard the uniform sense of the

established writers on international law."

Story, in his Treatise on the Contiict of Laws (s. 3), says, after

stating the use among commercial nations of a system of interna-

tional justice :
—

'• The system thus introduced for the purposes of commerce has

gradually extended itself t(j other objects," &c. "Ke\v rules, resting

on the basis of general convenience and an enlarged sense of national

duty, have from time to time been promulgated b\' jurists and sup-

ported by Courts of Justice, by a course of judicial reasoning which has

commanded almost universal confidence, respect, and obedience without

the aid either of municipal statutes, or of royal ordinances, or of inter-

national treaties."

This is a strong assertion of the res}iect due to the propositions

of great jurists, though they may not have been adopted either in

legislation or treaties. And Pliillimore, summing up all these, says

in cliap. 5 :
—

" Tlie next and only other source of international law is the consent

of nations. .This consent is expressed in two ways. 1, it is openly

expressed by being embodied in positive conventions or treaties: 2, it

is tacitly expressed by long usage, practice, and custom." And in

chapter 6," — "Such being the influence of usage upon international

law, it becomes of importance to ascertain where the repositories and

what the evidence may be of this great source of international law."

He then enumerates history, treaties, proclamations, or mani-

festoes, marine ordinances, the decisions of prize courts. And then

in chap. 7 :
—

''The consent of nations is further evidenced by the concurrent

testimony of great writers upon international jurisprudence."

(Citing Ortolan, b. 1. c. iv. t. i. p. 74) :
—

"The works of some of them have become recognised digests of the

principles of the science, and to them every civilised country yields

great, if not implicit homage." In the note he says: ''The English

Courts of common law. and English commentators on that law, both

in cases of public and private international law, have been in the habit

of referring to other works of those foreign authors as containing evi-

dence of the law to be administered in England." " Lord Mansfield,"

he says, "in fact built u[) the fabrii'. of English cummercial law iipon
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tlie foundation of llie pi-inciples contained in the works of foreign

juri.sts. In the Admiralty and P^ccle.siastical Court.s the.se works have

alwaj's been referred to as authorities." Speaking of Grotius, he says,

— " He may be almost said to liave himself laid the foundation of that

great pillar of international law, the authority of international jurists."

* Sucli are the views expre.s.sed in the treatises of recog- [* 130]

nised writers. The same opinion .seems to he affirmed in

judgments of the greatest Judges. Lord Stowell, in The Maria,

1 C. Eob. at p. 351, says :
—

'' If authority is required, I have authority, I mean, Ike, Baron

Puffendorf. " Again— "All writers upon the law of nations unani-

mously acknowledge it." And again — " Vattel is here to be con-

sidered, not as a lawyer merely delivering an oj)inion, but as a witness

asserting the fact, the fact that sued is the existing practice of modern

Europe."'

Lord Stowell then cites as authorities for the proposition he is

enunciating, Valin, A^attel, and other known writers. I have cited

these specific statements from this one judgment of Lord Stowell,

but I think that a perusal of Iris judgments tiiroughout his judi-

cial career, and of those of Dr. Lushington, will show tliat neither

of those great masters ever treated of or decided a disputed prop-

osition of international law without citing and relying on, as

authoiity and evidence, the expressed opinions of recognised

writers on tlie law of nations. Li Triquet v. Bath, 3 Ihirr. 1478,

Lord Mansfield says upon this very point, and in order to justify

liis own reliance on the writers :
—

"I remember a case before Lord Talbot, of Buvat v. JUirhut, in

which Lord Talbot declared a clear o[)inion, that tln^ law of nations in

its full extent was part of the law of England, and that the law of nations

was to be collected from the practice of different nations and the au-

thority of writers. And accordingly he argued and determined from

such instances, a7id the authority of (li-otius, Barbeyrac, IJynkershoek,

Wiquefort, &c., there being no English writers of eminence upon the

subject. I was counsel in the case, says Lord Maxsfield, .and have a

full note of it. I remember, too. Lord Hardwicke's declaring his

opinion to the same effect."

Here, therefore, we ha\e the opinions and }>ractice of Lord Tal-

p.oT, Lord Hardwicke, Lord Mansfield, Lord Stowell, and Dr.

LUSHIN(iTON.
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As to the opinions of statesmen, I will cite only that of Sir

James Mackintosh, because, if any can be decisive, his must be.

In his Discourse upon the Study of the Law of Nature and the

Law of Xations, he says,—
"' Wliat we at the present time call the law of nations is become, as

to mauv points, as precise and certain as positive law ; the

[* 131] principles of it are more * i)articularly established in the

writings of those who have treated on the science which I am
about to treat.'' Speaking of Grotius he sa_vs, — '' His mind was not

so servile and stupid as that he used the opinions of poets and orators,

of historians and philosophers, as the decisions oi Judges without

appeal. He cites them, as he himself says, as witnesses, whose unani-

mous consent or agreement, strengthened moreover by their differences

on almost all other points, is conclusive proof of the general agreement

of mankind upon the great rules of duty and tlie fnndamentul principles

of morality."

This passage is styled by Hallam as " a noble defence of Grotius,"

whom he himself styles as " the founder of the modern law of

nations :" Literature of Europe, part iii. c. 4, s. 3.

And Philliuiore again, citing this, says (at p. 62), —
*'In truth, a reference to the opinion of accredited writers upon

public and international law has been a distinguishing characteristic

of statesmen in all countries, and perhaps especially of those who have

deserved that appellation in this kingdom. It has been felt and elo-

quently expressed by them, that though these writers were not infal-

lible, nevertheless the methodised reasonings of the great publicists

and jurists formed the digest and jurisprudence of the Christian

world.''

And in chapter 8 (Eecapitulation of Sources of International

Law) he says, —
" The sources, then, from which international jurisprudence is

derived are these," &c., &c. He then enumerates many, and among

them this : "The universal consent of nations, both as expressed by

positive comi)act or treaty, and as implied by usage, custom, and prac-

tice, sut'h usage, custom, and practice being evidenced in various ways:

by precedents recorded in history, by being embodied and recorded in

treaties, in public documents of states, in the decisions of interna-

tional tribunals, in the works of eminent writers upon internatiouul

jurisprudence."
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And he cites a remarkable adhesion to the same view by a great

American statesman. In Mr. Webster's letter of the 28th of

March, 1843, to the British Government, that statesman says: —
"If sucli well-kiiowii distinction exists, where are the proofs of it ?

What writers of authority on the [)ul)lic law, what adjudications in

Courts of A(bniralty, wliat public treaties recognise it ?
"

These authorities seem to me to make it clear that the consent

of nations is requisite to make any proposition a part of the law

of nations. Their consent is to be assumed to the logical applica-

tion to given facts of the ethical axioms of right andw^rong. Such

an application is the foundation of every system of law, including

necessarily the law of nations. Their consent must be proved by

sufficient evidence to any other asserted proposition of international

law. The question is, what is to be considered sufficient

* proof of such consent. On the one side, it is said, that [* 132]

amons other heads of evidence of such consent the writings

of recognised jurists of different nations are to be received, and

that a common consent of them all, or of substantially all of them,

to a reasonable proposition, may be accepted as proof of the com-

mon consent of nations, though the ])roposition has not yet

been brought, for the purposes of action, before the governments of

nations. On tlie other side, it is said, that the ])ropositions of

such writers are theories, not l)inding unless and until they have

been adopted by governments ; and that such adoption must be

shown by some express declarations of governments, or by some

acts of governments. If the latter be true, it is obvious that

there can be no law on any particular point until it lias arisen in

fact for the treatment of governments. It cannot be raised by

them and decided by anticipation, because there is no common
tribunal or legislature, yet the latter contention is, as I understand,

approved by high authority among us.

It is in deference to the weight of that authority that 1 have so

elaborated the citations from great writers. Judges, and statesmen.

And I feel obliged to say that, in my opinion, the long list of great

authorities to which I have referred, and the constant jiractiee of

the English International Court, nay, I think, of all English (Jourts,

show that it is considered that all countries have recognised lliat

the consent of them all, as Sovereigns, may and should be infeired

in favour of a ri'asunable jii'opositinn from a common consent lo it
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of all, or of such a considerable number as to amount substantially

to all recognised writers on international law, although there be no

other evidence of their sovereign assent.

The next questions are wliether there is by reason of such or

other evidence, proof of a common consent of nations to any propo-

sitions, and if to any, to what proposition with regard to the three

miles of open sea which are adjacent to any country. And, first,

let us consider the writers. It seems to me that Grotius assents to

a right to the adjacent sea, and to the proposition that such right

is a territorial right. It will be necessary hereafter to consider the

sense in which that term "territorial" is used by the writers :
—

" Yidetur autem imperiuni in maris portionem eadem ratione acquiri,

qua imperia alia, id est ut supra diximus, ratione persouarum

[* 133] et ratione teritorii. * Katione personaruni ut si classis, qui

iiiaritiuuis est exercitus, aliquo in loco maris se habeat : ratione

territorii qiuiteaus ex terra ' cogi possunt qui in |)roxima' maris parte

versantur, nee minus quam si in ipsa terra ' reperireutur.' "

This seems to me to admit a territorial right in a country over

the adjacent sea. It does not explicitly determine the limits of

that sea, l)ut it states, as the principle of limitation, the distance

from land over which compulsion could be exercised from the land.

There is no real difference, as it seems to me, between this and the

proposition of Bynkershoek. The more general principle enunciated

by him is :
—

''Uude dominium maris proximi uon ultra concedimus quam e terra

' illi imperari potest.'
"

That is the same as the principle of Grotius. In order to carry

this principle into practice, he lays down the other: —
''Qnare omnino videtur rectius eo potestatem terni? extendi quousque

tormenta explodantur,"

And then further to show that he is adopting the practical appli-

cation of his principle to the times in whicli he lived, he says :
—

•'•'Loquor autem de his temporibus, quibns illis macliinis utimur

alioquin geueraliter dicendum esset, potestatem terrae finiri ubi finitur

armornm vis.''

He gives the dominion of the adjar^ent sea to the adjacent land,

and defines the limit of sucli sea to be the distance of a cannon
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.shot from the land. I do not think it useful to cite the words on

this point of all the other writers. It is not, as I understand, denied

that all, or suhstantially all, agree that there is a right of some

kind over the adjacent open sea, and that none deny the extent of

a marine league or three miles, although some claim more. As to

the nature of that right, Pufl'endorf speak of it as —
'' An accessory to the land as niiicli as tlie ditch of a town is accessory

to the town."

I apprehend his meaning to he, that it is a part of the town, that

is, a part of the territory of the town. Wolfs is .still more expres.s.

Speaking of the adjacent sea, he says:—

^'Quoniam partes maris occupatte ad territorium illius gentis per-

tinent, qua eas occiipavit, quale jus Rector ci\itatis in suo tei"ritorio

habet, tale etiaui ipsi competit in partibus maris occupatis. Per con-

sequens qui in iis versantur iisdein legibus subsunt quam qui in terris

habitant aut comniorautur, etiam peregrin! adniissi."

* This is to say tlmt the adjacent sea is " territory," and [* 1;U]

that a consequence of its being territory is that the country

has its ordinary jurisdictions over all who are within that territory.

Heubner calls this sea " an accessory." Mo.ser says it is under the

sovereignty of the adjacent land. Hautefenille calls them " terri-

torial waters," and declares that they are the property of the nation,

and that consequently the nation has over them all the rights of

sovereignty without exception. Ortolan has a chapter (chap, viii.)

headed " iJe la mer Territoriale." He admits that there is a right

in the adjacent country over the adjacent territorial water. As to

its extent, he says :
—

"La regie que donne Bynkerslioek : Terrfe potesta:s finitur ubi finitur

arniorum vis, est aujourd'hui la regie du droit des gens, et depuis Tin-

vention des armes a feu cette distance a ordinairenient etc consideree

comme de trois railles." As to the kind of jurisdiction, he says (p. 157),

— •' Ce n'est pas seulement la defense geuerale du pays et de ses inte-

rets publics contre toutes les attaques dont il pourrait etre I'objet; c'est

aussi la. defense de ses uationaux, de ses habitants, de toute personue

meme etranger, qui y resident, dans leur silrete, dans leur propriete,

dans leurs interets individuels contre les delits de toute sorte qui pour-

raient y porter atteinte. Charge de (;ette defense publique et particuliere

sur tout cet espace, I'Etat a le droit de faire les reglements, les lois
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iieces-suires a ce but, et d'employer la force publique pour le.s y faire

execute!'. Ainsi le.s lois de police et de surete y sont obligatoii-es. En

nil mot, I'Etat a sur cet espace noii la propriete, iiiais iin droit d'ein-

])ire; un pouvoir de legislation, de surveillance et de juridiction, con-

fornienieiit aux regies de la juridiction Internationale."

A right of soverei,unty whicli gives a right of legislation, in order

to protect the rights of property and to ensure the individual safety

of all, even strangers, against offence of every kind, is, I think, as

complete a sovereign right as any nation hns on land. It is true

that Ortolan denies that the nation has a right of property in this

territorial sea :
—

" Ainsi, le droit cpii existe suv la mer territoriale n'est pas un droit

de propriete; on ne pent pas dire que I'Etat, proprietaire des cotes, soit

})ropris'taire de cette mer."

But this assertion, it must be observed, is made as a conclusion

from a previous chain of reasons. Therefore, it says, the right is

nut a right of property. The previous reason is, the want of power

pr(jperly t<i refuse a free passage to ships passing with harmless

intent. The conclusion is not, to English lawyers, a

[* l:>r»] * satisfactory result of such a cause. There may be a

right of property, subject to a prescriptive accorded free

right of way. I cannot but think, therefore, that substantially all

the foreign jurists are in accord in asserting that by the common

consent of all nations, each which is bordered by an open sea has

over the three adjacent miles of it a territorial right. And the

sense in which they all use that term seems to me to be fully ex-

plained l)y Yattol (lib. i. c. 18, s. 205.) He says :
—

''Lorsqu'une nation s'empare d'un pays qui n'appartient encore a

personne, elle est censee y occuper I'empire ou la souverainete en

meine temps que le domaine." ''Tout I'espace dans lequel une

nation etend son empire forme le ressort de sa juridiction et s'ap-

j)elle son territoire." At lib. ii. s. 84: '' L'empire uni au domaine

rtablit la juridiction de la nation dans le pays qui lui appartient, dans

son territoire."

This seems plain ; sovereignty and dominion necessarily give or

im])ort jurisdiction, and do so throughout the territory. Applying

this to the territorial sea (at lib. 1, c. 23, ss. 295) he says :
—
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. "Quand line nation s'enipare de cevtaines parties de la mer, elle y
occupe I'ompire aussi bien que lo domaine, etc. Ces parties de la nier

sont de la juridiction du territoii-e de la nation; le souverain v coni-

niande, il y donne des lois et peut reprimer ceux qni les violent; en un
mot il y a tons les nieme.s <lroit.s qui lui appartienuent sur la tt\Te, etc."

It seems to me tliat this is in reality a fair representaticii of the

accord or agreement of substantially all the foreign writers on inter-

national law ; and that they all agree in asserting that by the con-

sent of all nations, each which is bordered by open sea has a right

over such adjacent sea as a territorial sea, that is to say as a part

of its territory ; and that they all mean thereby to assert that it

follows, as a consequence of such sea being a part of its territory,

that each such nation has. in general the same right to legislate and

to enforce its legislation over that part of the sea as it has over its

land territory. With its own consent, given to all other nations in

the same way as they have consented to its right of territory, con-

sent from which neither it nor they can rightly depart without the

consent of all, there is for all nations a free right of way to pass

over such sea with harmless intent ; but such a right does not der-

ogate from the exercise of all its sovereign rights in other respects.

As to the extent of this territory, it is impossible to say that

all writers have been always agreed as to its * boundary [* 1-tO]

seaward. Some nations have in the olden times claimed

more than the three miles. The reasonings of some writers would

now give more than three miles ; but no nation is, I think, shown to

claim less than three miles, and all nations and writers yield to

three miles at least. If that be so, as T think it is, it may properly

be said tliat all are agreed as to three miles. If one claims a debt

of £1000, and the other admits a debt of £500, they are agreed

that there is a debt of £50l), though they are in dispute as to the

other £500. Let us now proceed to the American and English

writers. Wheaton (c. 4, s. 10) says —

'' The controversy how far the open sea or main ocean beyond the

immediate boundary of the coasts may be appropriated by one nation

to the exclusion of others, &c., can hardly be considered open at tliis

da}'. We have idready seen that by the geiu^rally appi'oved usage of

nations which forms the basis of international law, the maritime terri-

tory of every nation extends (1), to tlie ports, Jiarbnurs, l>ays, &c.
; (2),

to the distance of a marine ieasue, or as far as a cannon sliot w'll reach
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from the shore, ahjiig all the coasts of the State." Atid afterwards—
" The reasons which forbid the assertion of an exclusive proprietary

right to the sea in general will be found ina])plicable to the particular

portions of that element included in tlie above designations."

Tn these passages the same expressions are used as are used by

the foreign writers, namely, " maritime territory," and, as a para-

phrase, " an exclusive proprietary right."

The passage iu Kent (s. 2, p. 29) is said to be indistinct. I

think it will be seen that the only portions of the received propo-

sitions which he declares to be indistinct are those which relate to

the distance. I think he shows that he is clearly of opinion that

for some distance there is an exclusive dominion. This meaning

is certainly attributed to Kent by Sir E. Phillimore, who cites this

passage of Kent, among other authorities, in support of the follow-

ing statement :
—

" Tliough the open sea be thus incapable of being subject to the

rights of property or jurisdiction, yet reason, jiractice, and authority

have firmly settled that a different rule is ajjplicable to certain por-

tions of the sea. And, first, with res[iert to that portion of the sea

which washes the coast of an inde])endent State, &c., the rule of law

may bo now considered as fairly established, namely, that this absolute

property" and jurisdiction does not extend unless by the specific pro-

visions of a treaty, or an unquestionable usage beyond a marine league,

&c. In the sea, out of reach of cannon shot, says Lord Stowell, universal

use is presumed. This (/. e., the reach of cannon shot or a marine

league) is the limit fixed to absolute property and jurisdiction.''

[* 137] * In The Maria, 1 C. liob. .3.52, Lord Stowki.l says :
—

'• It might likewise be improper for me to pass over entirely without

notice, as another preliminary observation, though without meaning to

'lay any particular stress on it. that the transaction in question took

place in the British Channel close upon the British coast, a station over

which the Crown of England has, from prettv remote antiquity, alwaj's

asserted something of that special jurisdiction which the sovereigns of

other countries have claimed and exercised over certain parts of the

seas adjoining to their coasts."

This is not precise, but it could not have been written by Lord

Stowell in such a judgment if he had intended to reject the propo-

sition which asserts jurisdiction over the adjacent open sea within
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some limit of distance. His view of the law, however, cannot be

doubted. In the T%vee Gehroeders, 3 C. Eob. 162, the Prussian

consul claimed restitution of four Dutch ships seized by an English

man-of-war, on a suggestion by the consul that the seizure was
made within the protection of the Prussian territory. Lord Stowell,

in giving judgment, said, —
''This ship was taken on a voyage to Amsterdam, whicli was then

under blockade. A claim has been given for the Prussian Government,

asserting the capture to have been made within the Prussian territor}'.

It has been contended that, although tlie act of capture itself might not

have taken place within the neutral territory, yet that tlie ship to

which the capturing boats belonged was actually lying within the neii-

tral limits. The first fact to be detefmined is the character of the

place whei-e the capturing ship laj', whether she was actually stationed

within those portions of land and water, or of something between water

and lantl, which are considered to be within Prussian territory. She

was lying within the eastern branch of the Eems, within what I think

may be considered as a distance of three miles at most from East

Friesland. I am of opinion that the ship was lying within those lim-

its in which all direct operations are by the law of nations forbidden

to be exercised. No proximate acts of war are in any manner to be

allowed to originate on neutral ground, and I cannot but think that

such an act as this, that a ship should station herself on neutral

territory and send out her boats on hostile enterprises, is an act of

hostility much too innnediate to be permitted. The capture cannot be

maintained."

This case seems to me to be of immense importance in the pres-

ent discussion. The very ground of decision is, that the capturing

ship was stationed within neutral territory. The only reason wdiy

she was held to be so was, that the three miles of sea was the ter-

ritory of Prussia. The ground of that last decision is not that the

water was intra fauces or otherwise. It is only on the ground

that the ship was within three miles of the coast. Here,

* therefore, we have a claim based on this principle made [* 138]

by a Government, an opinion of Lord Stowell, and a judi-

cial decision by him in an international Court.

In the case of The Lcda, Swa. Adm. 40, Dr. Lushincjton held that

section 330 of the Merchant Shipping Act, 1864, which is limited

in terms to the United Kingdom, " a})plied to the three miles of

open sea round England."

VOL. v. — 61

{
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"What, lie .says, are the limits of the United Kiugdoni? Tlie

only answer I can conceive to that question is, the land of the United

Kingdom and three miles from the shore."

Ill The General Iron Screw Colliery Company \. Schurmanns, 1 J.

& H. 180, there had been a collision between a British ship of the

plaintiffs and a Duteh ship, two miles and a half off Dungeness.

The British ship iiad in the Admiralty Court been held solely to

blame. Tlie plaintitfs, her owners, tiled a bill in Chancery to de-

clare a limitation of her liability according to the provisions of

the Merchant Sliipping Act. It was admitted that unless there

was reciprocity, that is to say, that unless the statute might, in

like case, Jiave been relied on by the foreign ship, it could not

have been relied on against her. The question therefore argued

was, whether the statute applied to the locality of the collision,

and therefore would have applied to the foreign ship. It was

argued for the plaintiffs that the ninth part of the statute is gen-

eral, and therefore applies to the whole of her Majesty's dominions.

The statute must, therefore, be taken, it v/as said, to extend as far

as jurisdiction could be asserted consistently with the law of na-

tions. It has long been the settled laW of nations that each country

may exercise jurisdiction over the sea within three miles of the

shore. The answeiiiig argument was: "The fallacy of the argu-

ment for the plaintiffs lies in the assumption that a country has by

the law of nations a general territorial jurisdiction to the distance

of three miles from its coast." The question as to jurisdiction and

territorial jurisdiction, that is to say, jurisdiction on the ground of

the locality being the territory of England, was i)recisely raised by

the facts and arguments. Lord Hatiip:rley's judgment is :
—

'•' With respect to foreign ships, I shall adhere to the o])in-

[*l;59] ion which I expressed * in Cope v. Doherty, 4 K. «fe J. 367;

27 L. J. Ch. 600, that a foreign ship meeting a British ship on

the open ocean cannot ])roperly be abridged of her rights by an Act of

the British Legislature. Then comes the question, how far our Legis-

lature could properly affect the rights of foreign ships within the

limits of three miles from the coast of this country. There can be no

possible doubt that the water below low-water mark is part of the high

sea. But it is equally beyond question that for certain purposes every

countr}'^ niay, by the common law of nations, exercise jurisdiction over

that portion of the high seas which lies within three miles from its

shores."
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He cites The Leda, and holds that the statute does apply to

foreign as well as to British ships within the three miles. I can

see no principle on which this application of the British statute

can be founded other than the principle that a British statute in gen-

eral terms is applicable to every part of British territory. The

foundation of the judgment, therefore, is, that the three miles of

high sea or open sea next to the coast is a part of the British ter-

ritory, and by citing The Leda the learned Judge showed that he

so intended.

In TJu Free Fishers of Jllritstable v. Gann, 11 C. B. (N. S.) 387,

Erle, C. J., says :
—

" The soil of the sea shore to the extent of tlu-ee miles from the beach

is vested in the Crown."

In Gaim v. The Free Fishers of Whitstahle, 2 H. L. C. 192, this

was not denied," thougli it was held that no toll can be taken from

tlie mere fact of a ship anchoring, as part of her process of navi-

gating through the three miles. Lord Chelmsford says :
—

"The three-miles limit depends npou a rule of international law by

wliich every independent State is considered to have territorial prop-

erty and jurisdiction in the seas wliich wash their coast within the

assumed distance of a cannon shot from the shore."

And in Gammell v. The Commissioners of Woods and Forests, 3

Macq. 419, it was held that salmon fishing in the open sea around

the coast belongs to the Crown. Lord AVensleydale, at p. 465,

says:—
'' It may be worth wdiile to observe that it would be hardly possible

to extend it seaward beyond the distance of tb.ree miles, which by the

acknowdedg'ed law of nations belongs to the coast of the countr}'-, is

under the dominion of the country, by being within cannon range, and

so capable of being kept in perpetual possession."

These expressions of great lawyers are, no doubt, not binding

authority, but they disclose an intimate acquaintance with the

writers, using their very terms of art, and show that these

Judges * acquiesced in the authority and the law of those [* 140]

writers. And the full meaning of so learned a Judge as

Lord Wensleydale is to be gatliered froni the passage in Co. Lilt

s. 439. The section is :
—
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''In tlie same manner it seemetli wliere a man is out of the realm,

&c., if such a one be disseised," &c. The comment is: ''Out of the

realm, id est, extra regntim, as much as to say as out of the power of

the King of England, as of his crown of England; for if a man be upon

the sea of England he is within the kingdom or realm of England, and

within the liegeance of the King of England as of his crown of England.

And yet <(ltaiii mure is out of the jurisdiction of the common law, and

within the jurisdiction of the Lord Admiral," &c.

Once let it be fixed what is the scca of England,— and this is

high authority that such sea is within the kingdom and realm and

dominion of the sovereign, — that is to say, once agree that the

three miles are the sea of England, and then it follows that tlie

rights of England within the sea are as if it were land territory,

and are the same as in any other part of the kingdom and realm

and dominion of the sovereign. The decision in Tlie Saxonia, 15

Moo. P. C. 262, is not to the contrary. Tlie statute, in the part of

it in question, is in express terms confined to British ships, that is

to say, to ships owned to a given extent by British subjects. In

America there is the great authority of Mr. Justice Stoky. In the

hrig A tin, 1 (Tallison, 62, the case was that by statute a certain

embargo was laid on all ships and vessels in the ports and places

within the limits and jurisdiction of the United States, that is to

say, an embargo against their sailing out of or away from such

limits.

The A)i7i had arrived from Alexandria in Columbia off the

port of Newburyport. She anchored between two and three miles

from Newburyport bar, wdiich, that is to say, the bar as the case

states, is the limit of the port of Newburyport, and about the same

distance from the neighbouring land. She afterwards sailed for

Jamaica. The question made was whether, by sailing from her

anchorage off Newburyport for Jamaica, she had broken a statu-

tory embargo, which question depended on whether she was

within the United States when at anchor off' Newburyport. Story,

J., said :
—

*'As the Ann arrived off Newburyport, and within three miles of

the shore, it is clear that she was within the acknowledged jurisdic-

tion of the United States. All the writers upon public law

£* 141] agree that every nation has exclusive jurisdiction * to the dis-

^tance of a cannon shot or nnirine league over the waters adja-
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cent to its shores, and this doctrine has been recognised by the Supreme

Court, &c. Indeed, such waters are considered as a part of the territory

of the sovereign."

It is clear that he lield that, because the brig was within the ter-

ritory of the United States when anchored in tlie open sea off New-

buryport, but within three miles of the shore, and because she

sailed from the territory of the United States, for Jamaica, she

broke the embargo, and was liable to forfeiture. In this case as

in the case of The Leda tliere is a judicial decision, the founda-

tion of which is the affirmation of the proposition, that the open

sea, adjacent to a sovereign country, is, for a distance of tliree

miles, a part of the territory of tliat country, and that it is so by

virtue of a consent of all nations. I cited a passage from Vattel

(lib. 1, c, 18, s. 205) to show what is, in the view of the foreign

jurists, the extent of the sovereign jurisdiction consequent upon the

national ownership of territory. I will add the view of Marshall,

C. J. In The ErchHage, he says (7 Cranch, 136):—

''The jurisdiction of the nation within its own territory is neces-

sarily exclusive and absolute. It is susceptible of no limitation not

imposed by itself. Any restriction upon it, deriving validity from an

external source, would imply a diminution of its sovereignty to the

extent of tlie restriction, and an investment of that sovereignty to the

same extent in that power which could impose such restriction. All

exceptions, therefore, to the full and comi)lete power of a nation within

its own territories must be traced up to the consent of the nation itself.

They can flow from no other legitimate source."

There remains one more piece of evidence. It is stated in

Wheaton, at p. 344, thus: —
''In the negotiations wliidi [)reoeded the signature of the Treaty of

Intervention of the IHtli of July, 1840, the closing of the straits of the

Dardanelles in the hands of Turkey was objected to by Russia. It was

r('))lied on the part of the British Government, that its opinion respect-

ing the navigation of these straits liy the ships of war of foivign nations

rested upon a general and fundain(Mital ])rinci[>le of international law."

Every State is considered as having territorial jurisdii-tiou "over the

sea which washes its sl)ores as far as three miles from low-water mark ;

and consequently any strait, which is bounded on both sides by the ter-

ritory of the same sovereign, and wliirh is not more than six miles wide,

lies within thi> territorial jnrisdiction of that soverei;.fn."

\
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And the treaty was concluded in accordance with that proposi-

tion. And as farther, and to my mind the strongest of a)l, evi-

dence of what kind of right is recognised by all nations to

[*142] be * in these three miles of adjacent open sea, I cite the

admitted rules as to neutrality, — not merely the rights

given to the adjacent state, but the duties imposed on such state.

Such a duty has hitherto invariably been founded on an abuse

or improper use of the territory of the neutral state. To found

such duty on any other ground would be abnormal. To found

it on territory is to act on the universal rule. Tiie fact, therefore,

of such duty being universally vouched in respect of the three

miles of sea, is, as it seems to me, the strongest evidence that

such sea is universally treated as a part of the territory of the

adjacent state.

After citing this long list of authorities, I make the following

observations. I have done so because it seems to me that the

whole question depends entirely npon authority. There is no

reason, founded on the axiomatic rules of right and wrong, why
the three miles should or should not be considered as a part of

the territory of the adjacent country. They may have been so

treated by general consent ; they might equally well have not

l)een so treated. If they have been so treated by such consent,

the authority fur the alleged ownership is sufficient. The ques-

tion is, whether such a general consent has in this case been

yu'oved by sufficient evidence. I have cited the assertions of a

large number of writers, recognised as able writers on interna-

tional law, of different countries and different periods. I have

cited assertions of great Judges, and of statesmen, and the opin-

ions and decisions of some Judges, and the assertion made on

behalf of a oreat government. As there is no common Court

of nations, and no common legislature, none of these are, in

the usual sense, binding on this Court. As the opinions of the

Judges are manifestly founded on the opinions of the writers,

I think the principal evidence is that of the writers. I have

already said that, in my opinion, a general consent of recognised

writers of ditferent times and different countries to a reasonable

proposition is sufficient evidence of a general consent of nations to

that proposition. Such a general consent establishes the proposi-

tion as one of international law. In this case I think there is a

general consu'.it to a propo^itinn with regard to the three mil?s of
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open sea adjacent to the shores of sovereign states. I do not

think that such general consent, as to a distance of three miles,

is impeached by showing that there has been a difference

* as to a claim by some with regard to a greater distance [* 143J

than tliree miles. The question is, what is the proposition

to which such general consent as to the three miles is given ? The

dispute is whether, by the consent of all, certain limited rights are

given to the adjacent country, such as a right that the waters

should be treated as what is called a neutral zone, or whether the

water is, by consent of all, given to the adjacent country as its

territory, with all rights of territory, it being agreed by such

country with all others, that all shall have a' free right of navi-

gation or way over such waters for harmless passage and some

other riglits. If the first lie true, it is impossible, according to the

reasoning of Vattel and IMakshall, C. J., — wliich reasoning, I

think, is irresistible, — that it can be properly said that the adjacent

country has any proprietary right in the three miles, or any

dominion, or any sovereignty, or any sovereign jurisdiction. If

the latter be correct, the adjacent country has the three miles, as

its property, as under its dominion and sovereignty. If so, that

three miles are its territorial waters, subject to its rights of prop-

erty, dominion, and sovereignty. Those are all the rights and the

same rights which a nation has, or can have, over its land territory.

If, then, such be its rights over the three miles of sea, that sea is

as mucli a part of its country or territory as its land.

Considering the authorities I have cited, the terms used by

them, wholly inconsistent, as it seems to me, with the idea that

the adjacent country has no property, no dominion, no sovereignty,

no territorial right; and considering the necessary foundation of

the admitted rights and duties of the adjacent country as to

neutrality, which have always been made to depend (m a right

and duty as to its territory, I am of 0}iinion tliat it is prov(Ml that,

by the law of nations, made by the tacit consent of substantially

all nations, the open sea within three miles of the coast is a part

of the territory of the adjacent nation, as much and as coni])letely

as if it were land a part of the territory of such nation. By tlie

same evidence which proves this proposition, it is equally proved

that every nation which i)ossesses this water territory has agreed

with all other nations tliat all shall have tlie riuht of fieo navisa-

tion to pass through such water teiritorv, if surli navigation be
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with an innocent or harmless intent or purpose. This

[* 144] right of free * navigation cannot, according to ordinary

])rinciples, be withdrawn without common consent ; but

it by no means derogates from the sovereign authority over all its

territory of the state which has agreed to grant this liberty, or

easement, or right to all the world.

Every law, recognised or specihcally enacted by the sovereign

authority of a state, whether therefore written or unwritten, if

such law be promulgated in general terms, must, of necessity,

apply to the whole territory of such state. There is nothing to

limit it to a less area. Every such English law, therefore, tliat is

to say, every enactment of English law, c mmon or statute law,

which is not confined to a less area by express words or necessary

inference, is as law applicable to the whole territory of England in

the same w"ay, that is to say, to the water territory just as much
as to the land territory. This proposition is evidently an assumed

premiss in the opinions I have cited of Lord Chelmsford, Lord

Wensleydale, and Sir William Erle, and in the judgments I

have cited of Lord Hatmekley. I think it therefore proved that

the offence committed, though it was committed hy a foreigner,

was within the cognizance of the English criminal law, because it

was committed within English territory, unless there be an excep-

tional privilege in favour of crimes committed on board foreign

ships by foreigners as such ships are passing through the water

territory of England, and tiiis crime was committed on board the

foreign ship. Xow if tliis exception exists, it is alleged to be

proved by the same evidence to the same effect as the right of

territory and the right of free passage or navigation have been

proved. They are proved, as I have said, by a common consent,

found in the common consent of the great body of recognised

writers, and in tlie opinions or decisions of great Judges of different

nations. I can only say of this exception that, although there are

one or two expressions by some writers which may be alleged in

argument as in support of it, it is not expressed in clear terms by

any one. I do not think there is really any evidence of a common
assent to it. It follows that even if the offence could properly 1)0

said to have been committed on board the foreign jj^issing ship,

still it would be an offence committed witliin British territory, and

therefore cognizable by the Britisli criminal law.

The ]iext fjuestion is, whether the Central Criminal Court
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had * jurisdiction to administer to this offence the Law [* 145]

of England, which was as a Law applicable to it. This

is a strictly municipal question, and has no regard whatever to

international law. The only question is, whether the sovereign

authority of England lias in fact constituted a Court which,

according to internati(jnal law, it might properly constitute at

any moment, and whether it has constituted the Central Criminal

Court to be its organ to administer to such a case as this the

criminal law of England. Now, taking it to be proved that the

criminal law is applicable to that part of the Queen's territory

wliich is open sea within three miles of her land, the presump-

tion is, I apprehend, that there is some Court appointed to ad-

minister that law in that part of her territory. The first duty

of the sovereign authority is to see that the law is administered.

Story, in his Conflict of Laws, s. 529, says :
—

"Considered in an international point of view, jurisdiction, to be

riglitfully exercised, must be founded either upon the person being

witbin tbe territory, or upon the thing being within the territory," etc.

Vattel, he says, lays don-n the true doctrine in clear terms. " Tbe

sovereignty united to domain establislies tbe jurisdiction of tbe nation

in its territories or the country which belongs to it. It is its province,

or that of its sovereign, to exercise justice in all places under its juris-

diction, to take cognizance of tbe crimes committed and tbe differences

tbat arise in tbe country."

It is admitted that the common law Courts never were ap-

pointed according to the common law, and therefore never had

jurisdiction by virtue of the common law to try crimes committed

on the high or open seas, even though the crimes were committed

by the Queen's subjects, because the commissions of the Judges

applied in terms only to counties, and the juries w^ere summoned

only to try cases within counties, and the high or open sea is

within no county. Tbe (piestion is, whether the Admiral had

such jurisdiction. Now as to tlie qunrrel which arose regarding

prohibitions between the Admii'al and tlie common-law Judges,

which is described in the 4th Institute, title : — (The Court of

Admiralty), it is manifest that it related to contracts, pleas, and

quereles made or done upon a river, haven, or creek within a

county. The answer of the Judges so states the matter in terms.

There was no dispute raised about the extent of the Admiral's

i



yJO CONFLICT OF LAWS.

No. 16. — The Queen v. Keyn, 2 Ex. D. 145, 146.

)

jurisdiction on the seas outside any county. The ques-

[* 146] tion of the * extent of that jurisdiction is not touched by

that dispute. The statute 13 Rich. II., c. 5, does not in

any way restrict the jurisdiction of the Admiral on the sea not

within a county. The Admirals and their deputies, it says,

" shall not meddle from henceforth with anything done within

the realm of England, but only with things done upon the sea.

"

This is evidently pointed at the same dispute. It recognises the

jurisdiction of the Admiral in respect of things done upon the

sea. The term "realm," therefore, by the context means that

part of the realm which is within counties. x4nd so 15 Eich.

II., c. 3, is a declaration against an alleged jurisdi'ction of the

Admiral " within the bodies of counties either by land or water.

"

The exception, therefore, in that statute as to death or mayhem
done in great ships, &c. , applies also to such crimes committed

in such ships, though they are within the body of a county.

The Commentary of Lord Coke says so :
—

" This latter clause gives the admiral further jurisdiction in case of

death and mayhem, but in all other happening within the Thames or in

any other river, port, or water whicli are witliin any county of the

realm. &:c.. by express words of this Act of Parliament, the admiral or

his de[)utv hath now jurisdiction.''

This statute tlierefore does not define, or restrain, or limit any

jurisdiction which the Admiral had of things done on the seas.

And the commentary seems to me to assume that the Admiral

already had jurisdiction in respect of death and mayhem done

and caused on the seas. I do not, of course, mean to say that

it suggests that he had jurisdiction to administer the law of

England in respect of things done to which the law of England

was not applicable, but it does seem to me that it assumes that

he had jurisdiction to administer the law of England to every-

thing done on the seas to which the law of England was properly

applicable.

The administration of the whole law of England is assumed to

be divided between the land Courts and the Admiral's Court.

He cites, but with a wrong reference, as acknowledging the

jurisdiction of the Admiral, a statute of Elizabeth in these

terms :
—
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"All and every such of the said offences before mentioned as here-

after shall he done on the main sea, or coast of the sea being no part of

the body of any county, &c."

. So that, says Lord Coke, by the jiidgmeut of the whole Parlia-

ment the jurisdiction of the Lord Admiral is wliolly

confined to * tlie " main sea," or " coasts of the sea being [* 147]

no parcel uf the body of 'any county of this realm.

"

I cannot help thinking that the mention, both in the statute

and the Commentciry, of both the main sea " and the coasts of

the sea," which latter must refer to sea no part of a county, i. e.,

to sea which is below low-water mark and which is open sea, is

pregnant with an assumption by Lord Coke that there is a differ-

ence between the open sea called the main sea and the open sea

on the coast. And in the case of Tlie Aihiiirallij, 12 Co. Eep. 79,

80, Lord Coke says :
— "

" Upon which hook I observe, &c. This proves directly that then

the admiral liad jurisdiction to adjudge things done upon the sea from

whence no pais may cume; and this did not begin then, but, without

question, so long as there has been trade and tratiic (which is the life

of every land), there was marine jurisdiction to redress depredations,

piracies, murders, and other offences upon the sea, &.c. ; and this does

appear by the said Bere.sfoiid, C. J., who speaketh in the voice of the

Court, where he says that the King willeth that the peace be as well

kept upon the sea as upon the land, and it is not possible that peace

should be kei)t without jurisdiction of justice."

This is a strong assertion, that the jurisdiction of the sovereign

authority, whatever that was, that is, to whatever it was appli-

cable to preserve peace, was, in respect of things done upon the

sea, given to tlie Lord High Admiral. I tliink tliat the cases

cited by Lord Hale are consistent with the supposition that

those which were criminal cases were cases of piracy, ami tliere-

fore that they cannot be relied on as judicial decisions of the

point now in question; but still, I think that the opinion of

.Lord Hale himself is of great weight, and that in favour of tlie

view that either the AdmiraKy or the Queen'sBench had crim-

inal jurisdiction in respect of treasons and felonies done en those

seas wliich were claimed to be the seas of England, and that such

jurisdiction existed <>u the ground of the locality of the ciiiiu!.

If so, such jurisdiction extended to the crime by wlnvnisocvcr
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there committed, for that is the meaning of jurisdiction by

reason of locality. The charge of Sir Leoline Jenkins is unfor-

tunately open to the remark that it is declamatory, and therefore

inexact. Yet it is a statement of the law upon the very point

of the jurisdiction of the Admiralty over crimes made by one of

tlie m.ost learned of English civilians and international

[* 148] lawyers. It is reported by *Curteis as an authority for,

and judicial exposition of, the law. It certainly seems

to me to claim for the Admiral no less than all the jurisdiction

over tiie sea as to criminal offences which the Sovereign might

properly exercise. It claims, no doubt, also, something more.

But the excess of the claim does not seem to me to derogate from

the authority of the view of this great lawyer, that the King had

deputed to the Admiral all the administration of criminal law in

jespect of crimes committed on the seas which the King could

properly depute.

Considering, therefore, the presumption to be in favour of the

constitution of a Court to administer the criminal law, which it

was the first duty of the Sovereign to administer, and consider-

ing that all the authorities which speak of that Court speak of

its jurisdiction without any terms of restriction, I think it is

proved that the Admiral's Court was authorised by the sovereign

authority to administer the criminal law in respect of all cases

happening on the seas outside of counties to which the criminal

law of England might properly be applied, and therefore to all

offences, by whomsoever committed, which are committed within

the three miles adjacent to the coast. There are no words of

restriction in the statutes through which the jurisdiction of the

Admiral is transferred to the Central Criminal Court. The phrase-

ology of 9 Geo. lY. , c. 31, s. 32, is of the largest capacity, and the

crime of manslaughter is one mentioned at s. 9 in the Act.

It follows, therefore, in my opinion, that the Central Criminal

Court has jurisdiction to try all crimes made cognisable in general

terms by English law which may be committed by British sub-

jects on any part of the sea, or which may be committed by any

foreigner on board any British ship in any part of the sea, or

which may be committed by any foreigner or British subject in

any ship, British or foreign, on the open sea within three miles

of the coast of Great Britain.

As to the question of whether the criminal offence charged in
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this case, namely, the oFence of manslaughter, was committed on

board of the foreign ship or on hoard of the British ship, I agree

entirely with the Lord Chief Justice that it was not committed

on board of either. There was no jurisdiction, therefore, given,

in respect of a complete offence committed locally within

the British *ship. If there had been a complete offence [* 149]

within the foreign ship, there would have been no exemp-

tion on that ground from liability to English law. The only

jurisdiction in respect of locality wliich arises is that which

arises from the fact of the foreign ship having been within the

territory of Great Britain. Because she was, I am of opinion

that the Central Criminal Court had jurisdiction to try the case,

and that the prisoner was legally convicted.

The minority who substantially agreed with this judgment,

were Lord Coleridge, C. J. (who assented without qualification

to the reasoning of that judgment upon the first point), Amphlett,

J. A., Grove, J., Denmax, J., and Lindley, J. Lord Coleridge,

C. J., and Dexman, J., were also of opinion that — the prisoner's

ship having run into a British ship and sunk it, causing the death

of a passenger on board that ship — the offence was committed on

board a British ship, and that the Central Criminal Court had

tlierefore jurisdiction.

The majority of the Court consisted of Cockbuen, C. J.,

Kelly, C. B., Bramwell, J. A., Lush, J., Field, J., Sir B.

Phillimore, and Pollock, B. , and the main ground of the de-

cision, in which they all agreed, was — that prior to 28 Hen.

VIIL, c. 15, the Admiral had no jurisdiction to try offences by

foreigners on board foreign ships whether within or without the

limit of three miles from the shore of England; that that statute

and subsequent statutes only transferred to the Common Law

Courts and the Central Criminal Courts the jurisdiction formerly

liossessed by the Admiral, and that, therefore, in the absence of

statutory enactment, the Central Criminal Court had no power to

try such an offence.

ENGLISH NOTES.

In Harris v. The Ow7iers of The Francoiiia (1877), 2 C. P. D. 173,

46 L. J. C. P. 363, it was held that tlie judgment of the majority in

T]ie Queen v. Keyn applied to Courts of civil as well as criminal juris-

diction, and was binding on all the Courts, so tliat a civil action for

damages against the owners was (apart from e\j)n'ss statutory enact-

K
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nient) not witliiu the jurisdiction. Lord Coleridge said (2C. P. D.

177): " Tlie ratio decidendi, oi thiit judgment (T/ie Queen, v. Keyu) is

tliat, for the purpose of jurisdiction (except where under special cir-

cumstances and in special Acts, Parliament has thought fit to extend it)

the territory- of England and the sovereignty of the Queen stops at low-

water mark."

By the preamble of the Act of 1878, 41 & 42 Vict. c. 73, it is stated

that " the rightful jurisdiction of Her Majesty, her heirs and successors,

extends and always has extended over the open seas adjacent to th&

coasts of the United Kingdom and of all other parts of Her Majesty's

dominions to such a distance as is necessary for the defence and security

of such dominion."

The Act then declares (s. 2), that an offence connnitted hy a person,

whether he is or is not a subject of Her Majesty, on the open sea within

the territorial waters of Her Majesty's dominions, is an offeiice within

tlic jurisdiction of the Admiral, althougli it may have been committed

on b;>ard a foreign ship.

7Vnd, after certain provisions as to procedure, '' the territorial waters

of Iler Majesty's dominions " are, in reference to the sea, defined to be

" such part of the sea adjacent to the coast of tlie United Kingdom, or

the coast line of some other part of Her Majesty's dominions, as is

deemed b}^ international law to be within the territorial sovereignty of

Her Majesty ; and for the purpose of any offence declared by this Act

to be within the jurisdiction of the Admiral, any part of the open sea

within one marine league of the coast measured from low-water mark,

shall be deemed to be open sea within the territorial waters of Her

Majesty's dominions."

In The Queen v. Dndlei/ (1884), 14 Q. B. D. 273, 281, 54 L. J. M. C.

32, 52 L. T. 107, Lord Coleridge observes: *'Tlie opinion of the mi-

nority in Tlie Franconia ease (The Queen v. Keyn) has been since not

only enacted but declared by Parliament to have been always the law."

So that if Lord Coleridge was right (which may well be questioned)

in his observations in Harris v. The Owners of tlie Franconia a^ to the

ratio decidendi of the majority in The Queen v. Keyn, there is the

authority of the same Judge for saying that this ratio decidendi is over-

ruled by tlie declaration of the statute. But if the ratio decidendi—
which was certainly the case witli the opinion of Cockburn, C. J. —
was the narrower one relating to the special jurisdiction of the Admiral,

the opinion of the minority may well be maintained for the purposes of

civil jurisdiction in torts genenflly, consistently with the judgment

of the majority (now superseded by the Act) as to the particular juris-

diction of th(! Central Criminal Court.
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No. 16. — The Queen v. Keyn. — Notes.

AMERICAN NOTES.

The principal case is citerl by Bishoji (Criminal Law, § 104), with ap-

proval :
" So much of ocean, therefore, the authorities agree, is ^Yitlliu the

territorial sovereignty which controls the adjacent shores."

A citizen of a foreign country, or of another State, may ]je convicted of

manslaughter in Massachusetts, if he inflicts injuries upon another person

upon the high seas, and the latter dies therefrom in- that Commonwealth.
Commonweallh v. Maclonn, 101 Massachusetts, 1 ; 100 Am. Dec. 89.

The State of AVest Virginia has jurisdiction of a criminal offence commit-

ted on a vessel on the Oliio River, within low-water mark, opposite the territory

of West Virginia, although moored to the bank within the boundaries of the

State of Ohio. Stale v. Plants, 25 West Virginia, 119; 52 Am. Rep. 211.

A crime committed on a private vessel on the seas within the jurisdiction

of another country is cognizable there. People v. Taj/lei; 7 Michigan, 161.

The principal case is cited in Commomcealtk v. Manchester, 1.52 ]\Iassachn-

setts, 230, and distinguished on the ground that it does not involve the exclu-

sive right to fisheries within two marine leagues of the coast, which was the

^•ight asserted in tlie ^Massachusetts case, and the Court observe :
" It is ob-

vious that by this decision the Court did not attempt to define tlie extent of

tlie dominion of Great Britain over the open sea adjacent to the coast, but.

only the extent of the existing admiralty jurisdiction over offences committed

on the open sea. . . . The case contains a great deal of learning," &c.

In United Slates v. Palmer, 3 Wheaton (U. S. Sup. Ct.), (ilO, it was held

that the crime of robbery by a person who is not .a citizen of the United

States, on the high seas, on bofird a vessel belonging exclusively to subjects of

a foreign State, is not punishable under tlie laws of the United States. And
in United Slates v. Kessler, Baldwin (U. S. Circ. Ct.), 15, ajiproved in the

principal case, p. 77, it was held that it made no difference that the vessel was
within a marine league of the shore of the sovereignty assuming cognizance

of the crime. But this is changed by later acts of Congress.

As to enclosed waters : the Cliesapeake bay {Commonwealth v. Gaines, 2

Virginia Cases, 172 ; State v. flonfman^^Q Maryland, 28) is claimed to be within

the territorial limits of the United States, although twelve miles across at the

ocean.

END OF VOL. V
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NOTES
ON

ENGLISH RULING CASES

CASES IN 5 E. R. C.
(

5 E. R. C. 2, TWYNE'S CASE, 3 Coke 80b, 1 Smith, Lead Cas. 11th ed. 1.

Fraudulent conveyances.

Cited in Sumner v. Hicks, 2 Black, 532, 17 L. ed. 355, holding that assignment

in trust to sell assigned property upon such terms and conditions as in judgment
of assignee may appear best is fraudulent and void in Wisconsin, as against

creditors; Clements v. Moore (Clements v. Nicholson) 6 Wall. 299, 18 L. ed.

786, holding that sale may be void as to creditors for bad faith, though buyer

pays full value for property bought; Marine Ins. Co. v. Tucker, 3 Cranch, 357, 2

L. ed. 4G6, on the point that the government cannot be deprived of its forfeiture

by any fraudulent alienation; Ex parte Dalby, 1 Low. Dec. 431, Fed. Cas. No.

3,540, holding that in absence of actual fraud, mortgage of chattels made by

resident of Massachusetts is good against assignee in bankruptcy, though not

duly recorded: Kettlewcll v. Stewart, 8 Gill, 472, holding that statute against

fraudulent conveyances does not annul every conveyance, which prefers particular

creditor which debtor is legally obliged to pay; Cooke v. Cooke, 43 Ind. 522;

Glenn v. Grover, 3 Md. Ch. 29; Anderson v. Tydings, 3 Md. Ch. 167; Tootle v.

D.unn, 6 Neb. 93 ; Doughten v. Gray, 10 N. J. Eq. 331 ; Heintze v. Bentley, 34 N.

J. Eq. 502; Squires v. Riggs, 4 N. C. (2 Car. Law. Repos.) 274, 6 Am. Dec. 564;

Gans v. Renshaw, 2 Pa. St. 34, 44 Am. Dec. 152; Edrington v. Rogers, 15 Tex.

188; Coutts V. Greenhow, 2 Munf. 363, 5 Am. Rep. 472; Blcnnerhassett v. Sher-

man, 105 U. S. 100, 26 L. ed. 1080; Davis v. Schwartz, 155 U. S. 631, 39 L. ed.

289, 15 Sup. Ct. Rep. 237; Rogers v. Page, 72 C. C. A. 164, 140 Fed. 590; Kerr
v. MeCulley, 8 N. B. 508; Reid v. Kennedy, 21 Grant, Ch. (U. C.) 86; Moore

v. Tarlton, 3 Ala. 444, 37 Am. Dec. 701,—holding to be valid as to creditors

conveyance must be upon a valuable consideration and also in good faith

;

Kipp V. Hanna, 2 Bland. Ch. 26, as to validity of transfers as against creditors:

Hathaway v. Brown, 18 Minn. 414, Gil. 373, holding that in action to set aside

fraudulent conveyance, it is sufficient to show that purcliaser from fraudulent

vendor, had notice of fraud; Northern R. Co. v. Concord R. Co. 50 N. H. 100,

holding that agreement by board of directors to transfer management of road

to another company, for purpose of preventing sucli management to come into

hands of incoming board of trustees, was void where company about to take

over such management had notice; Robinson v. Holt, 39 N. H. 557, 75 Am.
Dec. 233; Carter v. Grimshaw, 49 N. H. 100; Everett v. Read, 3 N. H. 54,—

Notes on E. R. C—28. 433
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liolding overy disposition of property not made bona fide and for a valuable

consideration is absolutely void in respect to creditors; Re Toohey, 5 Kulp,

24, holding that upon application for discharge in bankrutpcy, where it

appears that applicant put property out of his hands for purpose of avoiding

payment of his indebtedness, covirt should commit him for trial and

suspend proceedings in insolvency; Watson v. Rowley, 63 N. J. Eq. 195,

52 Atl. 160, holding that, under statute, chattel mortgage given by assignor,

and void as against creditors for failure of holder to make affidavit required, is

void as against assignee; Bald Eagle Valley R. Co. v. Nittany Valley R. Co. 171

Pa. 284, 29 L.R.A. 423, 50 Am. St. Rep. 807, 33 Atl. 230, as to rule in Twyne's

Case being ancient and arbitrary; Streeper v. Eckart, 2 Whart. 302, 30 Am. Dec.

258, holding a sale and transfer of personal property, made for the purpose of

preventing a creditor from obtaining execution of his judgment is void as

against such creditor; Eastman v. Schettler, 13 Wis. 325. holding that whether

judgment is lien on land previously conveyed by judgment debtor, depends upon

whether conveyance was fraudulent or not as to creditors; Re Toohey, 5 Kulp,

24, as to liability of insolvent for making; Crawford v. Meldrum, 3 U. C. Err. &
App. 101, holding that conveyance of all his property by insolvent for inadequate

consideration, to relative who was aware of insolvency is void against creditors;

McMaster v. Clare, 7 Grant, Ch. U. C. 550, holding that transfer of his property

by insolvent debtor to bona fide creditor, with full intention that property should

pass is not void under statute, because of intention in minds of parties to de-

feat other creditors.

Cited in note in 31 L.R.A. 609, on participation in fraudulent intent of debtor

which will invalidate transfer to pay or secure debt as to other creditors.

Cited in Benjamin Sales, 5th ed. 495, on invalidity of alienations with intent

to delay creditors.

Distinguished in Crump v. Chapman, 1 Hughes, 183, Fed. Cas. No. 3,455, hold-

ing that bill to set aside sale as fraudulent, under federal revised statutes, as

amended in 1874, must charge that defendant knew that sale was in fraud of

Bankruptcy Act, and this knowledge must be proved.

— Transfer of property previously conveyed.

Cited in Fowler v. Stoneum, 11 Tex. 478, 62 Am. Dec. 490, holding that sub-

sequent sale for valuable consideration by one who had made voluntary convey-

ance is only prima facie evidence that former conveyance was fraudulent.

— Secret transfers.

Cited in Telescriptor Syndicate [1903] 2 Ch. 174, 72 L. -J. Ch. N. S. 480, 51

Week. Rep. 409, 88 L. T. N. S. 389, 19 Times L. R. 271, as to secret gift by one

insolvent being a mark of fraud.

— Transfers for past or voluntary consideration or in satisfaction of debt.

Cited in Thomas v. Fletcher, 153 Fed. 226, holding transfer of a merchant's

stock and all his attachable property to his wife for a nominal consideration for

the purpose of preventing the levy of attachments, more than four months prior

to the filing of a bankruptcy petition against him was fraudulent and subject

to be set aside at instance of trustee; Barnes v. Rettew, 8 Phila. 133, Fed. Cas.

No. 1,019, holding a debtor's assignment of all his estate, in trust for distribution

among all of his creditors equally tends necessarily to defeat and delay the opera-

tion of the Federal Bankruptcy Act and if executed after this act went into prac-

tical operation and within the prescribed limit of six months before commencement
of proceedings against him is an act of bankruptcy; Globe Ins. Co. v. Cleveland
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Ins. Co. 14 Nat. Bankr. Reg. Ill, Fed. Cas. No. 5,486, holding a general assignment

for the equal benefit of creditors is void as against an assignee in bankruptcy

;

Cannard v. Eslava, 20 Ala. 732, holding voluntary conveyance, though bona fide,

and in consideration of natural love and affection, is void as to existing credi-

tors of grantor; Hoole v. Atty. Gen. 22 Ala. 190, holding the dedication of a road

to the public must, in absence of all testimony proving that value vsfas paid for

the grant, be regarded as voluntary and gratuitous; Baldwin v. Tuttle, 23 Iowa.

66, holding that conveyance by debtor to wife of all his real estate except home-

stead, in consideration of "natural love and afifection," and ''further sum of

$5000," was void as to existing creditors as to part of property conveyed; Hart-

shorn v. Eanies, 31 Me. 93, liolding although one of the defendants, when pur-

chasing the property, was a bona fide creditor of the other defendant, from whom
he purchased it, yet if his real object was not the payment of his debt, but

merely to give the colorable appearance of sale, when no real sale was intended

the i^urchase would be fraudulent as against creditors of vendor ; Filley v. Reg-

ister, 4 Minn. 391, Gil. 296, 77 Am. Dec. 522, holding a voluntary conveyance

will not be held void simply from the fact that the grantor was, at the time of

executing it, indebted without regard to the relation his debts have to his prop-

erty reserved no fraud appearing to have entered into the transaction ; Loeschigk

v. Addison, 19 Abb. Pr. 169, holding that gift of real estate to wife by trader

deeply in debt, not proven to have at any time property sufficient to pay out-

standing liabilities, is fraudulent act; Seward v. Jackson, 8 Cow. 406, holding a

conveyance or settlement, in consideration of blood and. natural afi'ection though

by one indebted at the time, is prima facie only, and not conclusively fraudu-

lent; Loeschigk v. Addison, 3 Robt. 331; Manhattan Co. v. Osgood, 15 Johns.

162,—holding a voluntary conveyance by a grantor, who is, at tlie time of mak-

ing it, insolvent, is void as respects creditors; M'Cree v. Houston, 7 N. C. (3

Murph}') 429, holding gifts of slaves, not void as to the creditors of the donor

and purchasers from him must be in writing, attested and registered and made

bona fide; Doe ex dem. O'Daniel v. Crawford, 15 N. C. {4 Dev. L.) 197, holding

voluntary conveyance to children yields to prior debt so far as it is necessary to

its satisfaction; Smith v. Reavis, 29 N. C. (7 Ired. L.) 341, holding under stat-

utes of Elizabeth to render a voluntary conveyance to children void as to cred-

itors it must be shown that the maker of the deed was indebted at the time, or

so soon afterwards, as to connect the purpose of making the deed with that of

contracting the debt and defeating it; Bratton v. Massey, 15 S. C. 277, on valid-

ity of deed made by husband to provide for separate maintenance of wife and

for separation; DuRant v. DuRant, 36 S. C. 49, 14 S, E. 929, holding that con-

veyance, in consideration of love and affection, of all estate to another in trust

for grantor for life, with remainder to A for life, is fraudulent as against ex-

isting creditors; Hall v. Eeeney, 22 S. D. 541, 21 L.R.A.(N.S.) 513, 118 N. W.

1038, holding an insolvent debtor cannot dispose of his property to a stranger,

without consideration and authorize liim to select such creditors as he may deem

proper as recipients of tlie proceeds of tlie property in payment of their debts;

Gleason v. Day, 9 Wis. 498, holding tliat creditor who receives bona fide transfer

of chattels from debtor in discharge of pre-existing debt, is pu)-chas(;r in good

faith; Davies v. Rogerson, 2 Has. & War. (Pr. Edw. Isl.) 168 (dissenting

opinion), on right of debtor to prefer one creditor over another by making trans-

fer of his property to one favored claimant to defeat other; Patulo v. Boying-

ton, 4 U. C. C. P. 125, holding a deed by an heir at law to his mother of certain

lands in lieu of dower is not to be considered voluntary aiul fraudulent against



5 E. R. C. 2] NOTES ON ENGLISH RULING CASES. 436

subsequent purchasers for value, although the consideration expressed in such

deed be money and no money in fact be proved to have been paid; Fleming v.

McNaughten, 16 U. C. Q. B. 194, holding where the debtor mortgaged all his per-

sonal property to secure a debt very small in proportion to the value of the

goods, although no evidence of value was given, and the bona fides of the debt

was not disputed, it was for the jury to say, whether under the circumstances

the mortgage was not made to shield the property from other creditors; Ex
parte Chaplin, L. R. 2G Ch. Div. 319, 53 L. J. Ch. N. S. 732, 51 L. T. N. S. 345,

holding assignment of property for past debt an act of bankruptcy; The Heart

of Oak, 39 L. J. Prob. N. S. 15, 21 L. T. N. S. 727, holding where a debtor

mortgaged to one creditor all his effects, with a colorable exception in view of

bankruptcy and without any present equivalent the mortgages were invalid;

SheafTer v. Hershey, 21 Lane. L. Rev. 385, holding that voluntary transfer of

land by insolvent to children, foilowed by improvements and possession before

actual ascertainment of his indebtedness as surety, is not sufficient to support

conveyance against creditors.

Cited in note in 12 E. R. C. 348, on sufficiency of consideration to support set-

tlement as against subsequent purchasers.

Distinguished in Taylor v. Heriot, 4 Desauss, Eq. 227, holding conveyances of

property by husband in trust for his wife and her issue, and purchases made on

their behalf will not be set aside as voluntary or fraudulent, where husband has

received and applied to the payment of his debts, or other use, funds or property

of his wife, even though tlie values be not exactly the same; Low v. Wortman, 44

N. J. Eq. 193, 7 Atl. 654, holding Avhere a father was justly indebted to his two

children in an amount exceeding the value of farm which he conveyed to them in

order to satisfy such debt, the validity of the conveyance could not be successfully

assailed by judgment creditor of the father, although it was made while the

father was prosecuting an appeal from the judgment obtained against him by

such creditor.

— Transfers for security.

Cited in Crawford v. Kirksey, 55 Ala. 282, 27 Am. Rep. 704, holding convey-

ance for indemnity of sureties against nominal liability void as to creditors;

Balwin v. Rosseau, 1 N. Y. Leg. Obs. 391, Fed. Cas. No. 803, holding the giving

a mortgage of the whole of the bankrupt's estate to hinder and delay the general

creditors, is an act of bankruptcy within the express terms of the statute; Waters

V. Comly, 3 Harr. (Del.) 117, holding that debtor in failing circumstances may
give bond to creditor to secure payment of bona fide debt.

Distinguished in Cook v. Swan, 5 Conn. 140, holding deed from father to son

to indemnify son for injuries sustained by undertaking to pay his father's debts,

not fraudulent.

— Transfers for value but with fraudulent purpose.

Cited in Braley v. Byrnes, 20 Minn. 435, holding a mortgage may be fraudulent

as against creditors, although founded on a valuable consideration; Van Nest

V. Yoe, ] Sandf. Ch. 4, as to sale being void when made with fraudultjnt intent

when full consideration was paid; Smith v. Culbertson, Rich. L. 106, holding

conveyance of land for valuable consideration void the jury having found that it

was made with the intent to defeat the cause of action in a suit pending.

Distinguished in Doolittle v. Lyman, 44 N. H. 608, holding a mortgage of per-

sonal projjerty, executed in due form, and recorded, given to secure the debt

described which was at the time of the e.xecution of the mortgage justly due is

not rendered void as against a subsequent purchaser, by the mere fact that the



437 NOTES ON ENGLISH RULING CASES. [5 E. R. C. 2

parties to it may have also designed to hinder br delay the creditors of the

mortgagor; Auburn Exch. Bank v. Fitch, 48 Barb. 344, holding transfer to an

honest creditor is valid vmlcss merely a sham to cover fraud.

— Secret trust in favor of vendor.

Cited in Coolidge v. Melvin, 42 N. H. alO, holding all conveyances, with a

secret trust reserved to vendor, are fraudulent and void as to creditors; Patti-

son v. Letton, 56 Mo. App. 325, holding bill of sale, absolute on its face but made
in fact to secure a debt, the vendee afterwards taking possession as absolute owner

under bill of sale in effect embodies a secret trust and is void as to creditors.

— Transfers reserving "benefit to transferror or revocative power.
Cited in Sumner v. Hicks, 2 Black, 532, 17 L. ed. 355, holding an assignment

by an indebted party for the benefit of creditors in ti"ust that the assignee shall

sell the property "on such terms and conditions as in his judgment shall appear

best and most for the interest of the parties concerned" fraudulent and void;

Moore v. Wood, 100 111. 451, holding a debtor cannot, even for a valuable con-

sideration convey real estate to another, to be held, wholly or in part, in secret

trust for himself, so as to cut off the rights of existing creditors; Hapgood v.

Fisher, 34 Me. 407, 56 Am. Dec. 663, holding a sale of property by a debtor is

not necessarily fraudulent as to creditors, although a contract for his own future

support be a part consideration of the sale; Pursel v. Armstrong, 37 Mich. 326,

Iiolding judgment creditors are entitled in aid of execution to a decree in equity

avoiding a deed from their debtor to a third person by which liis property is

withdrawn to provide for himself and family; Doak v. Bank of State, 28 N. C.

(6 Ired. L. ) 309, as to validity of conveyance containing power of grantor to

revoke it; Newell v. Wagness, 1 N. D. 62, 44 N. W. 1014, holding sale of goods in

order to be considered as bona fide with respect to creditors must be made without

any trust whatever either express or implied; Du Rant v. Du Rant, 36 S. C. 49, 14

S. E. 929, holding conveyance of estate to trustee for others retaining by grantor

of enjoyment of the property during life void as to creditors; Baldwin v. Pett &
Co. 22 Tex. 708, 75 Am. Dec. 806, holding tliat reservation of benefit to grantor in-

consistent with terms and ostensible object of transfer renders transfer void.

— Badges of fraud.

Cited in Almy v. Wilbur, 2 Woodb. & M. 371, Fed. Cas. No. 256, on retention of

possession, in case of absolute sale, being a badge of fraud; Baldwin v. Rosseau,

Fed. Cas. No. 803, holding that retention of property by mortgagor of chattels is

badge of fraud; Pearpoint v. Graham, 4 Wash. C. C. 232, P'ed. Cas. No. 10,877,

holding assignment of debtor of all his effects without a speciiication of the prop-

erty an evidence of fraud; Hempstead v. Johnston, 18 Ark. ]23, 65 Am. Dec. 458,

holding that debtor in failing circumstances may by deed of trust prefer his own

relations, and where one of beneficiaries purchases part of trust property and

permits grantor to remain in possession, it is not indication of fraud; Peck v.

Land, 2 Ga. 1, 46 Am. Dec. 368, holding that if creditor purchases property of his

debtor in satisfaction of his own debt, and debts of other favored creditors, and

also a large surplus over to exclusion of creditor whose suit is pending, it is badge

of fraud; Huglies v. Corj% 20 Iowa, 309, holding that under statute, mere reten-

tion of possession by mortgagor of personal property wlien instrument is record-

ed, is neither per se fraudulent or badge of fraud in law ; Berry v. Cutts, 42 Mo.

445, on English rule that the retention of personal property by vendor after

sale amounted to conclusive fraud; Barr v. Hatch, 3 Ohio, 527, holding conveyance

by a debtor of his whole estate, while a suit is pending against him is not fraud
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per se, but so far as it is a badge of fraud, may be explained and justified by

proof; Scott's Estate, 1 Cof. Prob. Dec. Anno. 271, to the point that clause in deed

that it was made honestly, truly and bona fide, may lead to suspicion against in-

tegrity of deed; Redfield & R. Mfg. Co. v. Dysart, 62 Pa. 62, holding the sale of

all a vendor's goods pending a suit against him is a mark of fraud; Briscoe v.

Bronaugh, 1 Tex. 326, 46 Am. Dec. 108, holding conveyance by gerson indebted at

time and while suit was pending bore badge of fraud; Olmsted v. Hoyt, 11 Conn.

376; Howerton v. Holt, 23 Tex. 51,—holding that assignment of much larger

amount of property than is necessary to pay debt is badge of fraud; Thomas v.

Turner, 87 Va. 1, 12 S. E. 149, as to the badges of fraud; Dearie v. Hall, 10 E.

R. C. 474, 3 Russ. Ch. 1, 2 L. J. Ch. 62, on retention of possession as a badge of

fraud.

Cited in 2 Mcchem Sales, 816, on retention of possession by seller as badge of

fraud.

Retention of possession of property by vendor or mortgagor.

Cited in United States v. Conyngham, Wall. Sr. 178, Fed. Cas. No. 14,850, hold-

ing where a creditor having levied on the personal property of his debtor instead

of selling the property, as soon as it can be reasonably done, allows the debtor

to remain in possession of it for an unreasonable length of time, such execution

is fraudulent as respects a subsequent one; Meeker v. Wilson, 1 Gall. 419, Fed.

Cas. No. 9,392, holding that fraud is presumed Avhere assignees of a cargo on the

seas for the benefit of creditor fail to take possession of it within a reasonable

length of time after arrival; Re Thomas, 45 Fed. 784, holding that gift made by

person largely indebted, where subject matter retained by donor, is void, vmder

statute 13 Eliz.: Robinson v. Elliott, 22 Wall. 513, 22 L. ed. 758, holding that

mortgage of stock of goods, containing provision authorizing mortgagor to retain

possession for purpose of selling and replenishing stock is void; United States v.

The Anthony Mangin, 2 Pet. Adm. 452, Fed. Cas. No. 14,461, holding a fraudulent

alienation would not cut off the government's right of forfeiture of a ship pos-

session being regarded as in the vendor; Fowler v. Merrill, 11 How. 375, 13 L.

ed. 736, on validity of mortgage of chattels where mortgagor retains possession of

property; Re Marine Constr. & Dry Dock Co. 135 Fed. 921, holding that mort-

gage given by ship-building company on its plant, and stock of material for

money borrowed, which permits company to use stock, is void as to such material

and as to boat made from it as against trustee in bankruptcy; Benedict v.

Renfro, 75 Ala. 121, 51 Am. Rep. 429, holding that mortgage on $6,000 worth of

merchandise to secure $3,000 debt, executed by one in failing circumstances, was

void, where property was left with mortgagor; Tregear v. Etiwanda Water Co. 76

Cal. 537, 9 Am. St. Rep. 245, 18 Pac. 658, holding under statute mortgages of

personal property not included in the chattel mortgage act are void as against

creditors and subsequent purchasers if not accompanied by immediate delivery and

actual and continued change of possession; Stevens v. Irwin, 15 Cal. 503. 76 Am.

Dec. 500, holding that where vendee takes possession openly, and holds it in ex-

clusive possession for year, and afterwards puts property into possession of

vendor, as attorney in fact, this qualified possession, does not as matter of law

show sale to be fraudulent; Swift v. Thompson, 9 Conn. 63, 21 Am. Dec. 718,

holding if vendee of personal property, under a sale absolute or conditional, suffer

the vendor to remain in possession, this is evidence of fraud as against the credi-

tors of the vendor and bona fide purchasers, and unless there be sufficient excuse

shown to and approved by the court, such evidence is conclusive; Jones v. Gott. 10

Ind. 240; Mumford v. Canty, 50 111. 370, 99 Am. Dec. 525,—as to whether it renders
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sale fraudulenb per se to keep possession; Bank v. Marcliand, T. U. P. Charlt.

(Ga. ) 247, as to its being badge of fraud; Peck v. Land, 2 Ga. I, 4G Am. Dee.

368, holding that intention of real or personal property by vendor after sale is a

badge of fraud ; Powers v. Green, 14 III. 386, liolding that bill of sale of stock

in trade, household furniture, etc., made by debtor in failing circumstances to

creditor, by way of preference, is not conclusively fraudulent, because debtor is

employed by creditor to manage business, and retains possession of furniture;

Caldwell v. Williams, 1 Ind. 405, holding that exclusive possession must accom-

pany or follow assignment of property for benefit of creditors, or it is void, un-

less sound reason is given for omission of such possession; Phillips v. Reitz, 16

Kan. 396, holding to support a sale of personal property, where there is no

change of possession, as against a creditor or subsequent purchaser, proof of

good faith is as essential as proof of a sufficient consideration; Frankhouse v.

Ellett, 22 Kan. 127, 31 Am. Rep. 171 (dissenting opinion), as, to necesssity of

change of possession imder chattel mortgage; Yoder v. Massie, 7 T. B. Mon. 478,

holding possession of propertj- purchased at sheriff's sale, remaining with the

debtor, is evidence of an arrangement in fraud of creditors; Ludwig v. Fuller,

17 Me. 162, 35 Am. Dec. 245, holding payment of price of an article is sufficient

to complete sale between seller and purchaser, but as it respects a second pur-

chaser or creditor, a delivery is necessary; Leopold v. Silverman, 7 Mont. 266, 16

Pac. 580, holding imder statute a chattel mortgage on a stock of merchandise

the mortgaged property to be left in possession of mortgagors to be sold by them

in the usual course of trade is void on its face; Shaw v. Thompson, 43 N. H. 130:

Wilson v. Walrath, 103 :\Iinn. 412, 24 L.R.A.(N.S.) 1127, 115 N. W. 203,—holding

under statute a sale of personal property, the possession thereof remaining in

the vendor is presumptively fraudulent and void as against creditors of vendor and

purchasers in good faith; Jenness v. Wendell, 51 N. H. 63, 12 Am. Rep. 48, hold-

ing that the purchase of several articles of furniture singly at auction was an en-

tire contract, and that the delivery of part of it took the whole purchase from the

operation of the statute of frauds and that the title passed to vendee at time of

sale; Pinkerton v. Manchester & L. R. Co. 42 N. H. 424, holding that upon pledge

of stock there should be such delivery as nature of thing is capable of, and to be

good against attaching creditor pledgee must be clothed with all usual muniments

of title; Haven v. Low, 2 N. H. 13, 9 Am. Dec. 25; Coburn v. Pickering, 3 N.

H. 415, 14 Am. Dec. 375; Miller v. Shreve, 29 N. J. L. 250; Beals v. Guernsey.

S Johns. 446, 5 Am. Dec. 348; Hall v. Tuttle, S Wend. 375; Smith v. Acker, 23

Wend. 653 ; Callen v. Thompson, 3 Yerg. 475, 24 Am. Dec. 587 ; Davis v. Turner,

4 Gratt. 422; Almy v. Wilbur, 2 Woodb. & M. 371, Fed. Cas. No. 256; Leland v.

The Medora, 2 Woodb. & M. 92, Fed. (as. No. 8,237; Densmore v. Tomer, 11 Neb.

118, 7 N. W. 535,—holding the retention of the possession of goods by the seller in

case of an absolute sale is as against creditors, only prima facie evidence of fraud:

Maxwell v. Tufts, 8 N. M. 396, 33 L.R.A. 854, 45 Pac. 797, to the point at com-

mon law mortgagor might retain possession of chattels, without raising presump-

tion of fraud; Bank of Perry v. Cooke, 3 Okla. 534, 41 Pac. 628, holding that agree-

ment that mortgagor of chattels may sell and dispose of goods in ordinary course of

trade renders mortgage void; Lyon v. Council Bluffs Sav. Bank, 29 Fed. 566;

Putnam v. Osgood, 52 N. II. 148, 5 Legal Gaz. 260,—holding an agreement

between mortgagor and mortgagee of chattels though made after the execution ol

the mortgage, that mortgagor may sell the mortgaged property or ])art of it on

his own account renders the mortgage void as to creditors; Sands v. C'odwise. 4

Johns. 530, 4 Am. Dec. 305; Bleakley v. Nelson, ryU N. .1. Kq. 674, 39 Atl.
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912,—as to it being fraud upon creditors to keep possession; Reynolds v. Ellis,

103 N. Y. 113, 57 Am. Rep. 701, 8 N. E. 392, holding it renders sale void as to

creditors; Lukens Iron & S. Co. v. Payne, 13 App. Div. 11, 43 N. Y. Supp. 376,

holding fraudulent intent evidenced by an unfiled chattel mortgage and threats

to use it to defeat a creditor's action sufficient to sustain attachment by creditor;

Ludlow V. Sewall, 19 Johns. 218, as to whether it is ipso facto fraudulent or only

a badge of fraud; Butler v. VanWyck, 1 Hill, 438, holding if there is evidence that

a mortgage of chattels was given for a true debt, the question of fraud as to

creditors, arising frofli continued possession in the mortgagor must be submitted

to the jury; Stoddard v. Butler, 20 Wend. 507, holding where transfer to creditor

has been made during pendency of sviit by other creditors it is void as to them

where vendor remains in possession disposing of the property as agent for vendee

and receiving compensation therefor; Milne v. Henry, 40 Pa. 352, holding that

where, in sale qf personal property, possession does not follow transfer, it is

fraud in law without regard to intent of parties, and is question for court;

Graham v. McCreary, 40 Pa. 515, 80 Am. Dec. 591, holding that delivery of piano

to vendee who has exclusive possession for several weeks, but wliicli is afterwards

used to some extent by vendor in house of vendue, is sufficient to repel presump-

tion of fraud; McKibbin v. Kline, 64 Pa. 352; Cox v. Jackson, 2 N, C. (Haywood)

423,—holding where the possession of a chattel does not follow the conveyance it is

a strong circumstance to show fraud, though it may be explained or rebutted;

Kennedy v. Ross, 2 Mill, Const. 125; Monroe v. Hussey, 1 Or. 188, 75 Am. Dee.

552,—holding an absolute bill of sale, unaccompanied by delivery of the property,

is void at common law as against creditors of vendor; Orton v. Orton, 7 Or.

478, holding that chattel mortgage is void as to creditors where mortgagor is

given unlimited power to dispose of property for his use; Hower v. Geesaman, 17

Serg. & R. 251, holding an assignment, in trust to pay, in the first place, preferred

debts, and then all other debts, absolute on the face of it, is null and void against

creditors if the grantor retain and use and dispose of the property as his own:

McKibbin v. Martin, 27 Phila. Leg. Int. 93, holding that retention of vendor as

employee of vendee of personal property is not of itself sufficient to avoid sale:

Wolfl" v. Farrell, 3 Brev. 68, as to validity of sale without change of possession;

Jaudon v. Gourdin, Rich. Eq. Cas. 246, holding permission by one brother to an-

other, to have possession of slaves for a number of years as a loan and hold them

out to the world as his own, fraud upon creditor of bailee who gave him credit

by reason of possession of slaves; Mills v. Walton, 19 Tex. 271, holding that pre-

sumption arising from continued possession by vendor, may be rebutted by proof

showing that transaction was free from fraud; United States v. Church of Jesus

Christ of L. D. S. 5 Utah, 538, 18 Pac. 35, liolding where a transfer of corporate

property was dated the 28th day of February, 1887, but no delivery took place

prior to the 3rd day of March, 1887, and the act dissolving the corporation

passed both houses of Congress prior to the date of the transfer and went into

effect the day the delivery took place, the transfer was in fraud of the rights of

the government and void as to the receiver; Davis v. Turner, 4 Gratt. 422; Mead
V. Gardiner, 13 R. I. 257,—holding that retention of personal property by vendor

after sale is, as against creditors presumptive but not conclusive evidence of

fraud; Weeks v. Mead, 2 Aik (Vt.) 64, holding in a sale of personal chattels

where the conveyance is absolute the want of a change of possession is not merely

prima facie evidence of fraud, but a circumstance per se, which renders iiie

transaction fraudulent and void; Re Lorg, 7 Phila. 578. Fed. Oas. No. 8,477;

Meeker v. Wilson, 1 Gall. 419, Fed. Cas. No. 9,392.—holding want of possession
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by vendee evidence of fraud; Foster v. Edwards, 3 Luzerne Leg. Reg. 137, holding

that transfer of personal property by insolvent debtor, unaccompanied by change

of possession, is fraudulent as to creditors; Eobson v. Suter, 1 B. C. (Pt. 2)

375; Re E. W. Newton & Co. S3 C. C. A. 23, 153 Fed. 841,—holding that contract

under which vendor of goods is to retain possession with authority to resell in

usual course of business was void; Traser v. Murray, 34 N. S. 186, holding that

retention of possession by vendor of chattels sold is only prima facie evidence

of fraud; Cookson v. Swire, L. R. 9 App. Gas. 653, 54 L. J. Q. B. N. S. 249, 52

L. T. N. S. 30, 33 Week. Rep. 181, 5 Eng. Rul. Cas. 10, as to it being evidence of

fraud to keep possession.

Cited in notes in 18 L.R.A. 604, on effect upon validity of mortgage of mer-

chandise of provision or agreement giving mortgagor possession with power, of

sale; 24 L.R.A. (N.S.) 1131, 1132, 1148, as to whether presumption of fraud flow-

ing from retention of chattel by vendor may be overcome; 5 E. R. C. 26, 41, on

necessity of change of possession on sale of chattels; 12 E. R. C. 348, on presump-

tion of fraud from retention of possession of goods sold ; 18 Eng. Rul. Cas. 66,

on mortgagor retaining possession as a fraud on creditors.

Referred to as leading case and distinguished in Ryall v. Rail, 1 Atk. 165,

1 Ves. Sr. 348, holding rule not applicable to lands and applicable only as to prop-

erty, whereof possession is a deceptive evidence of title.

Distinguished in Powers v. Green, 14 111. 386, holding where a debtor in failing

circumstances by way of preference, makes a bill of sale of his stock in trade,

furniture, etc., to one of his creditors and is thereupon employed by such creditor

as his head clerk or agent to manage the business in the name of his principal,

the purchaser, such transaction though calculated to raise a suspicion of collusion,

is not conclusive of fraud and may be explained; Noyes v. Ross, 23 Mont. 447,

47 L.R.A. 400, 75 Am. St. Rep. 543, 59 Pac. 367, holding it not prima facie void

under statute merely because of reservations of power of sale and possession under

regular cliattel mortgage on merchandise stock; Thompson v. Esty, 69 N. H. 55,

45 Atl. 566, holding under statute an assignee in insolvency cannot avoid a sale

by the debtor made in good faith and for a suflicient consideration on the ground

tliat it was fraudulent as to creditors because possession of the property was re-

tained by vendor; Garrett v. Rhame, 9 Rich. L. 407, 67 Am. Dec. 557, holding if

one not a creditor, bona fide pureliases a chattel at sheriff's sale, and permits it

to return into the debtor's possession, such possession is no fraud upon the

creditors of the debtor; Ex parte Wilson, 29 L. T. N. S. 860, 22 Week. Rep. 241,

holding where debtor executed assignment of business to his brother in satis-

faction of moneys advanced and two years afterwards the debtor wlio retained

possession of the business sold it and his brother obtained payment of the purchase

money and debtor afterward became bankrupt, the payment of the purcliase money

to his brother was not a fraud upon the other creditors; Suiter v. Turner, 10

Iowa, 517, holding that retention of possession of real estate after conveyance,

is not per se either conclusive or presumptive evidence of fraud in sale.

Disapproved in Hempstead v. Johnston, 18 Ark. 123, 65 Am. Dec. 458; Valley

Distilling Co. v. Atkins, 50 Ark. 289, 7 S. W. 137; Reeves v. Harris, 1 Bail. L.

563; Pregnall v. Miller, 21 S. C. 385, 53 Am. Rep. 684; Peabody v. Landon, 61

Vt. 318, 15 Am. St. Rep. 903, 17 Atl. 781; Ilobbs v. Bibb, 2 Stew. (Ala.) 54,—

holding povscssion of personal property remaining in vendor is presumptive evi-

dence of ownership in him but this pre.-,uniption may be rebutted by proof.

— Declarations made while in po.sscssion after tran.sfor.

Cited in Banks v. McCandless, 119 Ga. 793, 47 S. E. 332, iiolding tiiat dedara-
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tions of debtor made after parting witli formal paper title but while in possession

of chattels, may be given in evidence in action by creditors to set aside sale as

in fraud of creditors; Piedmont Sav. Bunk v. Levy, 138 N. C. 274, 50 S. E. 657,

3 Ann. Cas. 785, holding that the declarations of a vendor of a stock of goods

made after the sale but while still in possession are admissible to overcome the

jjresumption of fraud from such possession.

— Void in part or in entirety.

Cited in Totten v. Douglas, IS Grant, Ch. (U. C. ) 341; Commercial Bank v.

Wilson, 14 Grant, Ch. ( U. C.) 473,—holding a judgment fraudulent against

creditors as to part of the sum included therein is void as against such creditors

in toto; Thompson v. Bickford, 19 Minn. 17, C4il. 1, holding that if there is actual

fraud conveyance is considered void ab initio, and cannot stand as security to

fraudulent grantee; Hutchison v. Kelly, 1 Rob. (Va.) 123, 39 Am. Dec. 250, hold-

ing that fraudulent intent of giantor against one or more creditors, is fraudu-

lent as to all, prior and subsequent; Commercial Bank v. Wilson, 3 U. C. Err. &
App. 257, holding that judgment fraudulent against creditors as to part of sum
included therein, is void in toto; Stebl)ins v. O'Grady, 5 U. C. Q. B. O. S. 742,

on invalidity of a contract whose void part offends statutory law.

Possession by vendee under conditional sale contract.

Cited in Ite ilorris, 156 Fed. 597, holding tliat where there is positive engage-

ment on part of so-called bailee or lessee to pay stipulated sum, upon payment of

which goods are to be his, and bill of sale to be executed therefor, this is nothing

but sale, and not bailment, which trustee in bankruptcy may assert; Marvin

Safe Co. V. jS'orton, 48 N. J. L. 410, 57 Am. Rep. 566, 7 Atl. 418, holding that

reservation of title in vendor upon (conditional sale is valid between parties,

but is invalid as against creditors of vendee or bona fide purchasers from him;

Re Morris, 16 Pa. Dist. R. 875, holding that written agreement, describing parties

as "bailor" and "bailee" and providing for deliveiy of possession "on him" of

furniture, upon payment of certain sum, and for payment of monthly sums
upon completion of which bailor should give bill of sale creates conditional sale

and not bailment fraudulent as to creditors.

Who may avoid fraudulent transfer.

Cited in Findley v. Cooley, 1 Blackf. 262; Springer v. Drosch, 32 Ind. 486, 2

Am. Rep. 356; Wright v. Meek, 3 G. Greene, 472 (dissenting opinion) ; Nellis v.

Clark, 20 Wend. 24; Jackson v. Seward, 5 Cow. 67; Bryan v. Weems, 29 Ala.

423, 65 Am. Dec. 407,—as to who may avoid; Wright v. Keithler, 7 loM'a, 92, to

the point that at common law fraud could only be avoided by him who had prior

interest in estate affected by fraud; Prime v. Brandon Mfg. Co. 16 Blatchf. 453,

Fed. Cas. No. 11,421; Dyer v. Homer, 22 Pick. 253,—as to fraudulent conveyances

being valid between the parties; Boice v. Conover, 54 X. J. Eq. 531, 35 Atl. 402,

holding that a creditor who takes a mortgage on personalty is a purchaser and
not a creditor and cannot assail a prior mortgage as fraudulent against creditors:

Washington Nat. Bank v. Beatty. 77 N. .J. Eq. 252, 140 Am. St. Rep. 555, 76 Atl.

442, holding that statute relating to fraudulent sales extends to all persons hav-

ing claims or suits for damages arising from torts, but tort claimant must reduce

his claim to judgment; l<"rench v. Shotwell, 5 Johns. Ch. 555, holding that fraud

could only be avoided by him, who had prior interest in estate affected by fraud;

Scott V. (4ntlirie, 10 Bosw. 408, 25 How. Pr. 512, holding an assignment contain-

ing a provision calculated to hinder, delay or defraud some of the assignor's

creditors, contrary to statute of frauds, is void only as to the creditors who aje

thus prejudiced; Moore v. Moore, 13 N. S. 525, holding purchaser for valuable
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((.nsideiatiou may avoid; Dodson v. Cocke, 1 Overt. 314, 3 Am. Dec. 757, holding
>5ubseqncnt purchaser cannot avoid.

Cited in 2 iMechem Sales, 842, on claims for damages for tort as entitling claim-

ants to set aside fraudulent conveyance.

Distinguished in Lightfoot v. Colgin, 5 Munf. 42, holding wife cannot avoid
voluntary conveyance made by husband to children.

— Subsequent creclilors or claims not liquidated.

Cited in Howe v. Ward, 4 Me. 195, holding a voluntary conveyance, without con-

sideration, is good again.st subsequent creditors if made by one who is solvent

and without any fraudulent intent ; SiJuck v. Logan, 97 Md. 152, 99 Am. St. Rep.

427, 54 AtL 989, holding a conveyance of property, in form absolute but in

reality upon a secret trust for benefit of grantor, no consideration having been

paid by grantee and the purpose of the parties being to hinder and delay creditors

of grantor is a continuing fraud voidable by subsequent as well as subsisting

creditors of grantor; Webb v. Roff, 9 Ohio St. 430, holding voluntary conveyance

can only be avoided by subsequent creditors by showing actual fraud or a secret

trust for benefit of grantor; Savage v. Murphy, 8 Bosw. 75, holding that when
deed is made with intent to defraud creditors by one at time in debt, and who
continues to be in debt, it is void as to all subsequent as well as existing creditors;

Reade v. Livingston, 3 Johns. Cli. 478, holding with regards to debts arising subse-

quent to a voluntary settlement the presumption of fraud arising in law from

the grantor being indebted at the time may be repelled by circumstances; Land
v. Jeffrees, 5 Rand. (Va. ) 211 (dissenting opinion), on application of statute re-

lating to fraudulent conveyances to subsequent creditors; Hutchison v. Kelly, 1

Rob. (Va.) 123, 39 Am. Dec. 250, on history of statute of Elizabeth on fraudulent

conveyances and denying an}^ distinction between prior and subsequent creditors

except in regard to proof of fraud; Claytor v. Anthony, 6 Rand. (Va.) 285, as

to right of subsequent creditors to impeach; Graham v. La Crosse & M. R. Co. 102

U. S. 148, 26 L. ed. 106; Hunter v. Waite, 3 Graft. 20,—holding voluntary con-

veyance not void as to subsequent creditors.

— Subsequent judgment creditors for noncontractual liabilities.

Cited in Fox v. Hills, 1 Conn. 294, holding a voluntary conveyance to defeat

the claim of a third person for damages arising from a tort, though not witliin

statutes against fraudulent conveyances, is void at common law: Tobie & C. Mfg.

Co. V. Waldron, 75 Me. 472, holding a tort feasor cannot defeat a prospective

judgment by conveying away all his property in fraud; Morrison v. Morrison, 40

N. H. 69; Byrnes v. Volz, 53 Minn. 110, 54 N. W. 942,—holding voluntary con-

veyance operative to subsequent creditors intendeil to be defrauded; and wife

becomes such upon recovery of judgment for alimony; Jackson v. Myers, IS Jolins.

425, holding a conveyance made with intent to defeat the recovery by a third

person for damages in an action then pending for a tort, and before trial and

judgment, is fraudulent and void within the statute of frauds.

Construction of statutes against fraudulent conveyances.

Cited in Allen v, Rundle, 50 Conn. 9, 47 Am. Rep. 599; Gibson v. Love, 4 Fla.

217; United States v. Bank of United States, 8 Rob. (La.) 2G2; Ilildreth v. Sands,

2 Johns. Ch. 35; Hartley v. M'Anulty, 4 Yeates, 95, 2 Am. Dec. 30G; Wagner v.

Law, 3 Wash. 500, 15 L.R.A. 784, 28 Am. St. Rep. 56, 28 Rac. 1109; Volentine v.

Hurd, 22 Blatchf. 489, 21 Fed. 749; United States v. Churcli of Jesus Christ. L.

D. S. 5 Utah, 538, 18 Pac. 35; Hall v. Alabama Terminal & Improv. Co. 143 Ala.

464, 2 L.R.A. (N.S.) 130, 39 So. 285, 5 Ann. Cas. 303, holding statutes against

fraud should be liberallv construed; Fleming v. Townsend, G Ga. 103, 50 Am. Dec.
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318, holding that purchasers fall within spirit of 13 Elizabeth, and personal

property within spirit of 27 Elizabeth; Heath v. Page, 27 Phila. Leg. Int.

252, holding that usurious interest is debt accruing \\ hen act of usury is complete

and claimant is creditor within statute of Elizabeth; Heath v. Page, 63 Pa. 108,

3 Am. Rep. 533, holding that statute of 13 Elizabeth embraces all cases where

effect of voluntary conveyance is to hinder and delay as well as to defraud

creditors; Whitworth v. Adams, 5 Rand. (Va.) 333, as to their construction;

Totten v. Douglas, 18 Grant, Ch. U. C. 341, to the point that statute of 27

Elizabeth, chapter 4, and 13 Elizabeth, chapter 5 being in pari materia, decisions

under one statute afl'ord apt illustration of doctrine to be applied in construction

of others.

Cited in 2 Sutherland Stat. Const. 2d ed. 1240, on liberal construction of

statutes to prevent fraud.

Trust resulting from gift to relative.

Cited in Dow v. Jewell, 18 N. H. 340, 45 Am. Dec. 371, as to trust resulting

to support donor.

Indirect and constructive frauds.

Cited in Brady v. Bartlett, 50 Cal. 350, as to definition of fraud; Conant v.

Jackson, 16 Vt. 335; Owing's Case, 1 Bland, Ch. 370, 17 Am. Dec. 311,—as to ob-

taining deed from person of unsound mind being fraudulent.

Unusual or self-serving clauses of contract as badges of fraud.

Cited in Robertson v. Shepherd, 165 JMo. 300, 65 S. VV. 573; Girard v. St. Louis

Car-Wheel Co. 40 Mo. App. 79; Baldwin v. Whitcomb, 71 Mo. 051,—holding

whenever fraud is the matter in issue any unusual clause in an instrument, or any

unusual method of transacting business apparently done for effect and to give to

the transaction an air of honesty is of itself a badge of fraud.

Fraud, effect of. •

Cited in Barnes v. Rettew, 8 Phila. 133, 28 Phila. Leg. Int. 124, Fed. Cas. No.

1,019, holding that assignment for creditors, made after bankruptcy law of 1867,

went into operation, and within prescribed period, was, in absence of actual fraud,

not void but voidable; Northern R. Co. v. Concord R. Co. 50 N. H. 166, holding

that fraud vitiates all contracts as against those parties who are attempted and

intended to be defrauded thereby.

— Fraud as question for jury.

Cited in Sickman v. Abernathy, 14 Colo. 174, 23 Pac. 447, holding that question

i)f fraud in fact should be determined by jury, on proper instructions from court.

Right to maintain action for money paid to use of another.

Cited in Logan v. Talbot, 59 Cal. 052, liolding that one who is legally compelled

to pay money which another is under legal obligation to pay, can maintain

equitable action against him for money paid to his use.

5 E. R. C. 10, COOKSOK v. SWIRE, L. R. 9 App. Cas. 653, 54 L. J. Q. B. N. S.

249, 52 L. T. N. S. 30, 33 Week. Rep. 181.

Effect of registration of bill of sale.

Cited in Wilson v. Walrath, 103 Minn. 412, 24 L.R.A.(N.S.) 1127, 115 N. W.

203, for discussion of bill of sale acts passed in consequence of the cited case;

Belano-er v. Menard, 27 Ont. Rep. 209, holding the due registration of a bill of

sale prevents the inference of fraud from being drawn from the retention of pos-

session of the goods by the bargainor.
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Priorities between possessor under unregistered bills of sale or chattel

mortgages and other creditors.

Cited in Parkes v. St. George, 10 Ont. App; Rep. 496, as to right of creditor

to attack chattel mortgage under chattel mortgage act before he is in a position

to impeach it by means of seizure under an execution; Smith v. Fair, 11 Ont.

iVpp. Rep. 755, holding a formal defect in a chattel mortgage maj^ be cured by a

eonveyance at any time before an execution reaches the sheriff's hands; but such

conveyance, whether effected by deed or by delivery only, has not retroactive opera-

tion and if void for intent to prefer under statute would not suffice to cure the

defects; Banks v. Robinson, 15 Ont. Rep. G18, holding where possession is taken

by vendee under an unrecorded agreement to sell future chattels his rights cannot

be attacked by subsequent creditors; Meriden Britannia Co. v. Braden, 21 Ont.

x\pp. Rep. 352, holding sale of mortgaged goods by mortgagee before an election is

made by the simple contract creditors commencing proceedings to attack the mort-

gage cannot be impeached; Manchester v. Hills, 34 N. S. 512, holding possession

under bill of sale sufficient as against subsequent attacher; Antoniadi v. Smith

[1901] 2 K. B. 589, 70 L. J. K. B. N. S. 869, 49 Week. Rep. 693, 85 L. T. N. S.

200, 8 Manson, 335, 17 Times L. R. 643, holding possession under subsequent

registered mortgage sufficient to prevent creditors attacking prior unrecorded bill

of sale.

Cited in notes in 5 Eng. Rul. Cas. 70, on what constitutes a bill of sale; lis

E. R. C. 526, on priority of mortgage acquiring legal estate; 18 E. R. C. 533, on

mortgagee's forfeiture of priority by fraud, negligence, or notice of prior equity.

Cited in Benjamin Sales 5th ed. 496, on fraud of creditors as dependent on

intention.

Distinguished in McKollar v. McGibbon, 12 Ont. App. Rep. 221, where there

was no actual sale of the goods by creditor secured but merely an assignment of

his i.ghts under bill of sale; Heaton v. Flood, 29 Ont. Rep. 87, holding under

statute the act of taking possession by mortgagee after time for renewal had ex-

pired must amount to a new delivery or a new transfer by mortgagor.

Possession taken under assignment for benefit of creditors.

Cited in McMuIlin v. Buchanan, 26 N. S. 146, holding it sufficient if change take

place at any time before rights of persons protected by statute will accrue.

Property covered by statutes.

Cited in note in 12 E. R. C. 223, on whether fixtures are personal chattels so as

to be within the Bills of Sales Acts.

5 E. R. C. 42, MANCHESTER, S. & L. R. CO. v. NORTH CENTRAL WAGON CO.

L. R. 13 App. Cas. 554, 58 L. J. Ch. N. S. 219,^59 L. T. N. S. 730, 37 Week.

Rep. 305, affirming the decision of the Court of Appeal, reported in L. R. 35

Ch. Div. 191, 56 L. J. Ch. N. S. 609, which reverses the decision of the Vice

Chancellor, reported in L. R. 32 Ch. Div. 477, 55 L. J. Ch. N. S. 780.

Bill of Sale within "Bills of Sale Act."

Cited in Esnouf v. Gurney, 4 B. C. 144, holding verbal sales not prohibited by

Bill of Sale Act; Clancy v. Grand Trunk P. R. Co. 15 B. C. 497, holding that

agreement by contractor that all plant, materials, etc., provided by him for work

in constructing railroad, should be until completion of work property of railroad,

but that on completion of work should revert to contractor, did not come umU-r

Bills of Sale Act; Re Watson, L. R. 25 Q. B. Div. 27, 59 L. J. Q. B. N. S. 394,

63 L. T. N. S. 209; 38 Week. Rep. 567, 7 Morrell, 155, holding substance of trans-
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action and not form to be considered in determining Mhcn it is a hiring or sale of

chattels; Bhagwan Sahai v. Bhagwan Din, L. R. 17 Ind. App. 98, holding absolute

sale and distinct but contemporaneous agreement to resell on repayment of the

price [called the "principal"] was not a security transfer but an absolute one.

Cited in note in 5 Eng. Rul. Cas. 70, on what constitutes a bill of sale.

The decision of the Court of Appeal was cited in Haydon v. Brown, 59 L. T.

X. S. 330, 810; Re Yarrow, 59 L. J. Q. B. N. S. 18, 61 L. T. N. S. G42, 38 Week.

Rep. 175; Grigg v. National Guardian Assur. Co. [1891] 3 Ch. 200, 01 L. J. Uh.

X. S. 1], 64 L. T. N. S. 787, 39 Week. Rep. 684; Ramsay v. Margarett [1894]

2 Q. B. 18, 63 L. J. Q. B. N. S. 513, 9 Reports, 407, 70 L. T. N. S. 788, 1 Manson,

184; Jones v. Tower Furnishing Co. 61 L. T. N. S. 84; Re Yates, L. R. 38 Ch. Div.

112, 57 L. J. Ch. N. S. 697, 59 L. T. N. S. 47, 36 Week. Rep. 563; Redhead v.

Westwood, 59 L. T,- N. S. 293 ; French v. Bombernard, 60 L. T. N. S. 48,—holding

an inventory and receipt constitute an assurance requiring registration when they

are given in a transaction of such a character as to lead the court to believe

that they were intended as documents of title and as evidence of title; New love v.

Slirewsbury, L. R. 21 Q. B. Div. 41, 57 L. J. Q. B. N. S. 476, 36 Week. Rep. 835,

holding where upon an oral agreement by which title to a personal chattel was

given by the way of security for an advance the grantor of such chattel signed a

receipt which was not intended to and did not express the contract between the

parties sucli document was not a bill of sale and not within Bill of Sale Act.

The decision of the Vice Chancellor was cited in Beckett v. Tower Assets Co.

[1891] 1 Q. B. 638, 60 L. J. Q. B. N. S. 493, 64 L. T. N. S. 497, 39 Week. Rep.

438, 55 J. P. 438, as to what constitutes sale under Bill of Sale Act.

Construction of contriict of sale.

Cited in Shawinigan Water & Pov.-er Co. v. Shawinigan Falls, Rap. Jud. Quebec,

19 B. R. 546, on by-law for purchase of property hypothecated to third party for

debt due by seller as in nature of by-law to borrow money.

5 E. R. C. 56, CHARLESWORTH v. MILLS [1892] 2 A. C. 231, 56 J. P. 628, 61

L. J. Q. B. N. S. 830, 66 L. T. N. S. 690, 41 Week. Rep. 129, reversing the de-

cision of the Court of Appeal, reported in 59 L. J. Q. B. N. S. 530, L. R.

25 Q. B. Div. 421.

Bill of sale within "Bills of Sale Act."

Cited in Hogaboom v. Graydon, 26 Ont. Rep. 298, holding a sale of chattels

consisting of houseliold furniture in tlieir residence, between a married woman and

her husband living together without a duly registered bill of sale is void as to

creditors; O'Connor v. Quinn, 12 C. L. R. (Austr.) 239, holding that if considera-

tion is stated with sufficient accuracy in notice either as to legal effect or as to its

mercantile and business effect, and substantially falls under heading under which

it is placed, notice is in that respect good under Instruments Act; Ramsey v.

Margarett [1894] 2 Q. B. 18, 63 L. J. Q. B. N. S. 513, 9 Reports. 407, 70 L. T.

N. S. 788, 1 Manson, 184; Kennedy v. Whittie, 27 N. S. 460,—holding if bargain

is complete without the document so that the property passes independently of

it, it will not be deemed a bill of sale; Grigg v. National Guardian Assur. Co.

[1891] 3 Ch. 206, 61 L. J. Ch. N. S. 11, 64 L. T. N. S. 787, 39 Week. Rep. 684:

Syndicat Lyonnais du Klondyke v. McGrade, 36 Can. S. C. 253, as to wliat trans-

fers are within "Bills of Sale Act:"' Esnouf v. Gurney, 4 B. C. 144, holding Bills

of Sale Act does not affect parol contracts of purchase and sale.

Distinguished in Morris v. Delobbel-Flipo [1892] 2 Ch. 352, 61 L. J. Ch. N. S.

518, 66 L. T. N S. :V20. 40 Week. Rep. 492, holding agreement making goods in
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agent's hands socurity for his advances to principal not within Bills of Sale

Act.

The decision of the Court of Appeals was cited in Archibald v. Hublej", 18 Can.

S. C. IIG, holding that assignment of personal property in trust to sell same
and apply proceeds to payment, of debts due certain creditors, is bill of sale within

Nova Scotia Bills of Sale Act.

5 E. R. C. 74, RE STANDARD MFG. CO. [1891] L. R. 1 Ch. 627, 60 L. J. Ch. N.

S. 292, 64 L. T. N. S. 487, 39 Week. Rep. 369.

Transfers within Bills of Sale Act.

Cited in Re Roundwood Colliery Co. [1897] 1 Ch. 373, 66 L. J. Ch. X. S. 186,

75 L. T. N. S. 641, 45 Week. Rep. 324, as to distress for rent, not reserved to secure

some other debt, being outside Bills of Sale Act.

— Corporate contracts, transfers and hypothecations.

Cited in Richards v. Kidderminster [1896] 2 Ch. 212, 65 L. J. Ch. N. S. 502,

74 L. T. N. S. 483, 44 Week. Rep. 505, holding a deed of charge on the assets of

a company registered under the companies act of 1862 to cover debentures is not

a bill of sale within meaning of Bills of Sale Act; Johnston v. Wade, 17 Ont. L.

Rep. 372, holding debentures of joint stock company not within act.

Distinguislied in Great Northern R. Co. v. Coal Co-operative Soc. [1896] 1 Ch.

187, 65 L. J. Ch. X. S. 214, 73 L. T. N. S. 443, 44 Week. Rep. 252, 2 Manson, 621,

holding debentures issued by a society registered under the Industrial and Provi-

dent Societies Act, and charging the society's personal chattels by way of security

for payment of money are not exempted by Bills of Sale Act from statutory re-

quirements in respect of bills of sale.

Priority between attaching creditors and bondholders or debenture hold-

ers of corporation.

Cited in Taunton v. Warwickshire [1895] 1 Ch. 734, [1895] 2 Ch. 319, 64 L.

J. Ch. N. S. 497, 13 Reports, 363, 72 L. T. X. S. 460, 2 Manson, 238, 43 Week.

Rep. 579, holding where the goods of a company are taken in execution and sold

but the money is not handed over to the execution creditor the holder of a deben-

ture constituting a charge by way of floating security upon all the property of

the company may still intervene so as to oust the execution creditor; Re Opera

[1891] 3 Ch. 260, 60 L. J. Ch. X. S. 839, 65 L. T. N. S. 371, 39 Week. Rep. 705,

holding execution creditor takes subject to rights of debenture holders under

debentures charging all the projjcrty of tlie company as security for the debenture

debt; Re London Pressed Hinge Co. [1905] 1 Ch. 576, 74 L. J. Ch. X. S. 321, 53

Week. Rep. 407, 92 L. T. N. S. 409, 21 Times L. R. 322, 12 Manson, 219, as to exe-

cution creditor taking subject to equity of debenture holding; Duck v. Tower

Galvanizing Co. [1901] 2 K. B. 314, 70 L. J. K. B. N. S. 625, 84 L. T. X. S. 847,

holding the rights of a bona fide holder for value of a debenture, which, is in

proper form and charges all the property of the company as security for debenture

debt, prevail on those of an execution creditor, even where tlie debenture is

issued without authority; Davey v. Williamson [1898] 2 Q. B. 194, 67 L. J. Q.

B. X. S. 699, 78 L. T. X. S. 755, 46 \\ eek. Rep. 571, holding where the goods seized

on execution were validly charged witli the payment of debentures the rights of

debenture holders prevailed over execution creditor; Simultaneous Colour Print-

ing Syndicate v. Foweraker [1901] 1 K. B. 771, 70 L. J. K. B. X. S. 453, 8 Man-

son, 307, 17 Times L. R. 36S, holding wliere a company contracts for consideration

to issue debentures charging its property and before the debentures arc actually
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issued goods intended to be thereby charged and seized in execution of a judgment

recovered against the company, the execution creditor is only entitled to the

goods subject to a change in favor of the intended debenture holders.

Distinguished in National Electric Mfg. Co. v. Manitoba Electric & Gaslight Co.

9 Manitoba L. Eep. 212, holding where the company was a going concern trustees

for bond holders had no equity to prevent the property being applied to claim of

attaching creditor; Robson v. Smith [1895] 2 Ch. 118, 64 L. J. Ch. N. S. 457, 13

Reports, 529, 72 L. T. N. S. 559, 43 Week. Rep. 632, 2 Manson, 422, holding holder

of a debenture constituting only a floating security while the company is carry-

ing on business cannot, if the company has not here wound up and a receiver

has not been appointed, require by notice that a particular debt owing the com-

pany shall be paid to him or not to tlie company.

5 E. R. C. 87, EX PARTE JAY, 43 L. J. Bankr. N. S. 122, L. R. 9 Ch. 697, 31

L. T. N. S. 260, 22 Week. Rep. 907.

Sufficiency of change of possession under "Bills of Sale Act."

Cited in Cook & Co. v. Corthell, 11 R. I. 482, 23 Am. Rep. 518 (dissenting opin-

ion) ; Ontario Bank v. Wilcox, 43 U. C. Q. B. 460,—as to what constitutes suf-

ficient change of possession; Ancona v. Rogers, L. R. 1 Exch. Div. 285, 46 L. J.

Exch. N. S. 121, 35 L. T. N. S. 115, 24 Week. Rep. 1000; McKellar v. McGibbon,

12 Ont. App. Rep. 221,—holding vendee in unregistered bill of sale has no rights

against creditors by reason of having endeavored to gain possession of the goods

:

Furber v. Finlayson, 34 L. T. N. S. 323, 24 Week. Rep. 370, holding from evidence

jury might find that plaintiff was in actual possession under unregistered bill of

sale.

5 E. R. C. 99, EX PARTE CHARING CROSS ADVANCE & DEPOSIT BANK,
L. E. 16 Ch. Div. 35, 50 L. J. Ch. N. S. 157, 44 L. T. N. S. 113, 29 Week.

Rep. 204.

Necessity of expression of true consideration in "bill of sale."

Cited in Ex parte Rolph, L. R. 19 Ch. Div. 98, 45 L. T. N. S. 482, 30 Week. Rep.

52, 46 J. P. 181, 51 L. J. Ch. N. S. 88, as to what constitutes expression of true

consideration; Hamilton v. Chaine, L. R. 7 Q. B. Div. 1; Bathgate v. Merchants'

Bank, 5 Manitoba, L. R. 210; Meighen v. Armstrong, 16 Manitoba, L. Rep. 5;

Hamilton v. Harrison, 46 U. C. Q. B. 127 ; Marthinson v. Patterson, 20 Ont. Rep.

720,—holding under Bills of Sale Act true consideration must be expressed.

Cited in notes in 5 Eng. Rul. Cas. 110: 5 E. R. C. 132,—on requisites to validity

of bill of sale.

Distinguished in Ex parte Challinor, L. R. 16 Ch. Div. 260, 44 L. T. N. S.'122,

29 Week. Rep. 205, holding a bill of sale is not vitiated under Bills of Sale Act

because a part of the sum stated in it as the consideration is retained by the

grantee to pay the solicitor's costs of preparing the deed and a further agreed

sum for costs previously incurred, and the fee of an auctioneer for valuing the

property with a view to the making of the loan.

5 E. R. C. 104, COUNSELL v. LONDON & W. LOAN & DISCOUNT CO. 56 L. J.

Q. B. N. S. 622, L. R. 19 Q. B. Div. 512, 36 Week. Rep. 53.

Instruments of defeasance or otherwise parts of bill of sale requiring:

registration.

Cited in Edwards v. Marcus [1894] 1 Q. B. 587, 63 L. J. Q. B. N. S. 363, !i
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Reports, 337, 70 L. T. N. S. 182, 1 Maiison, 70, holding where unregistered mort-

gage forms part of transaction in which bill of sale was given it should have been

written on same paper as bill of sale before registration and bill of sale was void

under Bills of Sale Act.

Cited in note in 5 Eng. Rul. Cas. Ill, 132, on requisites to validity of bill of

sale.

Distinguislied in Carpenter v. Deen, L. R. 23 Q. B. Div. 566, 61 L. T. N. S. 860,

holding policy of assufance on life of gra,ntor deposited with grantee as collateral

security not a condition or defeasance required to be registered with bill of sale;

Monetary Advance Co. v. Cater, L. R. 20 Q. B. Div. 785, 57 L. J. Q. B. N. S. 463,

59 L. T. N. S. 311, holding promissory note given as collateral security no part

of bill of sale.

5 E. R. C. 112, DAVIS v. BURTON, 52 L. J. Q. B. N. S. 636, L. R. 11 Q. B. Div.

537, 32 Week. Rep. 423, affirming the decision of the High Court reported in

L. R. 10 Q. B. Div. 414, 52 L. J. Q. B. N. S. 334.

Bill of sale— Forni of under statute.

Cited in Long v. Hancock, 12 Ont. App. Rep. 137, on validity of mortgage given

by company to secure pre-existing debt; Melville v. Stringer, L. R. 13 Q. B. Div.

392, 53 L. J. Q. B. N, S. 482, 50 L. T. N. S. 774, 32 Week. Rep. 890, holding a

bill of sale which is in its terms so complicated as to substantially vary from the

form of schedule in Bills of Sale Act is void ; Roberts v. Roberts, L. R. 13 Q. B.

Div. 794, 53 L. J. Q. B. N. S. 313, 50 L. T. N. S. 351, 32 Week. Rep. 605, holding

bill of sale valid as there was a substantial compliance with form contained in

schedule; Turner v. Culpan, 58 L. T. N. S. 340, 36 Week. Rep. 278, as to validity

of bill of sale when grantee puts therein something which he cannot legally de-

mand; Saunders v. White [1902] 1 K. B. 472, 71 L. J. K. B. N. S. 318, 50 Week.

Rep. 325, 86 L. T. N. S. 173, 18 Times L. R. 280, holding bill of sale given by two

persons jointly, the goods described not belonging to them jointly but part to

one and part to the other, void as not being in accordance with form in the

schedule in Bills of Sale. Act.

Cited in note in 5 Eng. Rul. Cas. 134, on requisites to validity of bill of sale.

— Provisions as to interest taxes and charges.

Cited in Re Williams, L. R. 25 Ch. Div. 656, 53 L. J. Ch. N. S. 500, 49 L. T. N.

S. 475, 32 Week. Rep. 187; Goldstrom v. Tallerman, L. R. 17 Q. B. Div. 80,—

holding reservation of interest upon interest rendered bill of sale void; Hammond
V. Hocking, L. R. 12 Q. B. Div. 291, 53 L. J. Q. B. N. S. 205, 50 L. T. N. S. 207.

holding an agreement in a bill of sale of chattels, that the grantor will pay all

premiums necessary for keeping chattels insured against loss by fire, and forth-

with after every payment in respect of such insurance produce, and if required

deliver to grantee receipt for same, does not contravene Bills of Sale Act; Barr v.

Kingsford, 56 L. T. N. S. 861, holding covenant to produce receipts for rent and

premium of insurance on demand in bill of sale or deviation from statutory form

and renders bill of sale void.

Distinguished in Thorpe v. Cregeen, 55 L. J. Q. B. N. S. 80, 33 Week. Rep. 844.

holding fact of interest having been stated as a lump sum did not render bill of

sale void.

— Provisions as to prematurity if del.iult be made.

Cited in Myers v. Elliott, L. R. 16 Q. B. Div. 526, 35 L. J. Q. B. N. S. 233, 54

!.. T. N. S. 552, 34 Week. Rep. 338; Lumley v. Simmons, L. R. 34 Ch. Div. 698, 50

Notes on E. R. C—29.
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L. J. Ch. N. S. 329, 35 Week. Rep. 422; Roe v JIutual Loan Fund Asso. 56 L. T.

N. S. 031,—holding provision in bill of sale making all installments due on de-

fault in any one renders it void.

Object of registration of bill of .sale.

Cited in Hughes v. Little, L. R. 17 Q. B. Div. 204, as to object of Bills of

Sale Act.

5 E. R. C. 117, THOMAS v. KELLY, L. R. 13 App. Cas. 500," 58 L. J. Q. B. N. S. 66,

60 L. T. N. S. 114, 37 Week. Rep. 353, affirming the decision of the Court of

Appeal, reported in 57 L. J. Q. B. N. S. 330, L. R. 20 Q. B. Uiv. 509.

IJill of sale and chattel inortjiage— Form of.

Cited in Traves v. Forrest, 42 Can. S. C. 514, holding that agreement creating

equitable interest in ore to be mined is not instrument requiring registration

under British Columbia Bills of Sale Act; Clancy v. Grand Trunk P. R. Co. 15

B. C. 497, holding that agreement by contractor that all plant, materials, etc.,

provided by him for work in constructing railway should be, until completion of

work, ^jroperty of railroad, but that on completion of work, such property would

revert to contractor, did not come under Bills of Sale Act; Morse v. Phinney, 22

Can. S. C. 503; Rex v. Phillips, 14 B. C. 194,—to the point that instrument which

purports to be bill of sale is not in accordance with statutory form, when it de-

parts from statutory form in anything which is characteristic of that form;

Marthinson v. Patterson, 19 Ont. App. Rep. 188, as to necessity of consideration

being correctly stated; Smith v. McLean, 24 N. S. 127; Kirchhoffer v. Clement,

11 Manitoba L. Rep. 400; Reid v. Creighton, 27 N. S. 90; Phinney v. Morse, 25

N. S. 502; Morse v. Phinney, 22 Can. C. 503,—holding affidavit accompanying

shall be as nearly as may be in form prescribed by statute.

Cited in note in 5 Eng. Rul. Cas. 132, on requisites to validity of bill of sale.

— After acquired property.

Cited in Canada Permanent Loan & Sav. Co. 22 Ont. App. Rep. 515 (dissenting

opinion) ; Banks v. Robinson, 15 Ont. Rep. 618,—holding that the Bills of Sale

and Chattel Mortgage Act, R. S. 0. chap. 125, 1887, was not intended to cover

agreements creating equitable interests in non-existing and future-acquired prop-

erty; Horsfall v. Boisseau, 21 Ont. App. Rep. 663, as to sufficiency of description

of after acquired goods.

Cited in note in 10 E. R. C. 474, cm legal title of assignee under assignment

of future chattels as security.

Cited in Benjamin, Sales, 5th ed. 136, on equitable assignment of after-

acquired property.

• Distinguished in Tailby v. Official Receiver, 10 E. R. C. 445, L. R. 13 App. Cas.

523, 58 L. J. Q. B. N. S. 75, 60 L. T. N. S. 162, 37 Week. Rep. 513, holding assign-

ment in futuro of accounts receivable and not specifically described was good.

— Future debts and advances.

Cited in Reid v. Creighton, 24 Can. S. C. 69, holding mortgage given to secure

both a present and future indebtedness and accompanied bj' single affidavit com-

bining main features of both forms not in form required by statute.

5 E. R. C. ]40, SWAN v. NORTH BRITISH AUSTRALASIAN CO. 2 Hurlst. &
C. 175, 10 Jur. N. S. 102, 32 L. J. Exch. N. S. 273, 11 Week. Rep. 862, affirm-

ing the decision of the Court of Exchequer, reported in 7 Hurlst. & N. 603,

31 L. J. Exch. N. S. 425.
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Kfirot of filling in blanks in written instruments after delivery.

Cited in Simmons v. Atlvinson & L. Co. 69 Miss. 8G2, 23 L.R.A. 599, 12 So. 203,

Jiolding that filling blanks in note by insertion of words "or bearer" and name of

bank after word "at" will avoid note in hands of innocent bolder; Ray v. Wilson,

24 Ont. L. Rep. 122 (dissenting opinion), on liability of pcv;-on who puts name to

ineomplete negotiable instrument, wliich is afterwards filled out to give effect to

instrument; France v. Clark, L. R. 26 Ch. Div. 257, 53 L. J. Ch. N. S. 585, 50

L. T. N. S. 1, 32 Week. Rep. 4(56, holding that one who takes from another an

instrument signed in blank by a third party, and fills up the blanks, cannot claim

to be a purchaser for value without notice; Societe Generale de Paris v. Walker,

L. R. 11 App. Cas. 20, 55 L. J. Q. B. N. S. 169, 54 L. T. N. S. 389, 34 Week. Rep.

(>62, 5 Eng. Rul. Cas, 157, holding that where the appellants received a blank

transfer of shares, and tilled in the blanks themselves, and the transfer was never

I'cdelivered afterward by the transferor, the transferees received no title.

Negotiable instrument indorsed in blank as being payable to bearer.

Cited in Storch v. McCain, 85 Cal. 304, 24 Pac. 639, .holding that a negotiabl.

instrument indorsed in blank is payable to bearer, and may be negotiated by

delivery only.

Incomplete negotiable instrunienl as implying prima facie authority to

fill in blanks.

Distinguished in Boston Steel & I. Co. v. Steuer, 183 Mass. 140, 97 Am. St. Rep.

426, 66 N. E. 646, holding that the delivery of an incomplete negotiable instru-

ment implies the authority to complete it, but only prima facie so.

E.stoppel.

Cited in Pepper v. State, 22 Ind. 399, 85 Am. Dee. 430, holding that sureties

are not estopped to shoAv condition upon which they were to become liable, where

imperfect condition of bond was suflieient to put obligee upon inquiry; Wliitficld

V. Bonpariel Consol. Copper Co. 67 Wash. 286, 41 L.R.A.(N.S.) 187, 123 Pac.

1078, holding that one who takes corporate stock from officer having authority

to issue same, in payment of his individual debt, cannot hold company estopped

from questioning of issuance of such certificate; Palmer v. Miller, 13 Ont. Rep.

507, holding that a party became estopped from asserting the contrary after

acquiescing for a time in a transaction; Doe ex dem. Green v. Higgins, 1 Has. &

War. (Pr. Edw. Isl.) 498, to the point that man is not permitted to charge

consequences of his own fault on others, and complain of that which he has

brouglit about.

The decision of the Court of Exchwjuer was cited in Merchants' Nat. Bank v.

State Nat. Bank, 10 Wall. 604, 19 L. ed. 1008, holding that estoppel in pais pre-

supposes an error or fault and implies an act in itself invalid; Hall v. Hardaker,

61 Fla. 267, 55 So. 977, holding that person is not permitted to charge consequences

of his own fault to others, and complain of that which he himself brought about:

City Nat. Bank v. Kusworm, 88 Wis. 188, 26 L.R.A. 48, 43 Am. St. Rep. 880, 59 N.

W. 564, on what constitutes estoppel.

The decision of the Court of Exchequer was distinguished in Skinner v. Franklin

County, 3 Pa. Co. Ct. 424, holding that an officer of a county was not estopped

from recovery for further fees by his receipt of a less sum than due, the position

of the county not being thereby changed; Gordon v. Proctor, 20 Ont. Rep. 53„

holding that where there was no false representation of existing fa<'ts or of facts

not existing, or upon which no one acted to their injury there was no estoppel.
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Acts creating estoppel to deny title or conferred authority.

Cited iu Deardorff v. Foresman, 24 Ind. 481; State ex rel. McCarty v. Pepper,

31 Ind. 76; State to use of Bothrick v. Potter, 63 Mo. 212, 21 Am. Rep. 440,—
holding that where tlie surety invested his principal with apparent authority to

deliver the bond, he is estopped to deny his obligation to an innocent liolder;

White V. Duggan, 140 Mass. 18, 54 Am. Rep. 437, 2 N. E. 110, holding same, even

though altered by the principal; Maclellan v. Davidson, 20 N. B. 338, holding

that where the payee of a bill of exchange indorsed the same over to another after

he became insolvent, and the drawer then accepted it, the latter was not estopped

to assert the wrongful indorsement; Forristal v. McDonald, 9 Can. S. C. 12, on

the right to claim ownership to property against one purchasing it from tlie

person to whom it had been entrusted; Elliott v. Flanagan, 25 N. B. 154, hold-

ing that where the owners of land stood by and without objection saw the same

sold on an illegal assessment, they were estopped to assert their title; Trueman
V. Bain, 25 N. B. 298, holding that the painting of the purchaser's name on the

front of an iron safe by the manufacturer did not estop the latter to show its

ownership of the safe im'der a conditional sale contract, wliere same was sold by

the purchaser; Henderson v. Vermilyea, 27 U. C. Q. B. 544, holding that where

the party had laid by for years believing that he was bound by an altered instru-

ment and telling others so, he was estopped to deny that he was; Hunter v.

Walters, L. R. 11 Eq. 292, L. R. 7 Ch. 75, 41 L. J. Ch. N. S. 175, 25 L. T. N. S.

765, 20 Week. Rep. 218, on the signing of an instrument without reading it, as

creating an estoppel against a person accepting an estate under it, wiio acts

innocently and relies upon it.

Cited in note in 19 L.R.A. 333, on liability of corporation for fraud or forgery

of officers in issue of stock.

Distinguished in Tome v. Parkersburg Branch R. Co. 39 Md. 36, 17 Am. Rep.

540, holding that officer of railroad company clothed with authority to issue

certificates of stock may bind company by issue of spurious stock; McNeil v.

Tenth Nat. Bank, 46 N. Y. 325, 7 Am. Rep. 341, holding that owner of personal

property who confers upon another, an apparent title to it, is estopped to assert

his title to it, as against one who has dealt with the property in reliance upon

the apparent ownership; Ledwicli v. McKim, 53 N. Y. 307, holding that the rule

that the bona fide holder of negotiable paper may supply an omission in it,

does not apply only where the maker has by his own act put the instrument into

circulation; Mason v. Bickle, 2 Ont. App. Rep. 291, holding that where there was

no misrepresentation inducing the party to act, to his damage, there was no

estoppel.

The decision of the Court of Exchequer was cited in Tobias v. Morris, 126 Ala.

535, 28 So. 517, holding that a woman may be estopped by her conduct in allow-

ing her husband to make a contract of deposit in a bank providing how the deposit

should be kept and that it should be drawn upon by him, and the payment of

checks thereon by the bank, from depositing her husband's authority to draw on

the account; New York & N. H. R. Co. v. Schuyler, 34 N. Y. 30, holding that the

doctrine of implied agency arising out of negligence has its basis in the principal

of estoppel in pais; Devlin v. Pike, 5 Daly, 85, holding that where it was the act

of the principal who enabled the agent to fraudulently sell property entrusted to

him, the principal is estopped to deny the validity of the sale; Gifford v. White

Plains, 25 Hun, 606, holding that where an agent does an act apparently within

the scope of his authority, the principal is estopped by his representations from



453 NOTES ON ENGLISH KULING CASES. [5 E. E. C. J 40

denying his authority; Merchants' Bank v. Moffatt, 5 Ont. Rep. 122, on estoppel

as arising through the execution of a deed through mistake.

— By filling in blanl^ spaces in written instruments.

Cited in State ex rel. McCarty v. Pepper, 31 Ind. 76, holding that surety sign-

ing and delivering to principal obligor's bond before names of sureties have been

inserted in body of instrument will be held as agreeing that blank for such names
may be tilled after he has executed it; R. v. Chesley, 16 Can. S. C. 306, holding

that where the official bond was signed in blank, the official was estopped from

denying that he had executed the bond; Ortigosa v. Brown, 47 L. J. Ch. N. S. 168,

38 L. T. N. S. 145, on an instrument, being in blank, as being made good by

estoppel.

Cited in note in 21 L.R.A. (N.S.) 406, on duty to see spaces on commercial

paper are filled so as to prevent raising.

Distinguished in Burton v. Goffin, 5 B. C. 454, holding that where a party in-

dorsed a bill of exchange leaving the spaces for tlie name of payee and the rate

of interest blank, and these were afterward filled in the indorser was estopped

to allege the alteration.

— By representations.

Cited in R. v. Bellcau, 7 Can. S. C. 53, on representations as creating an

estoppel; Walker v. Hyman, 1 Ont. App. Rep. 345, on what must occur to create

an estoppel by representations; Canadian Bank v. Wilson, 36 U. C. Q. B. 9 (dis-

senting opinion), on representations when acted upon as creating an estoppel.

Negligence of party as creating estoppel.

Cited in Hardy v. Chesapeake Bank, 51 Md. 562, 34 Am. Rep. 325, holding that,

conduct by negligence or omission, where there is a duty cast upon a person, by

usage, trade or otherwise to disclose the truth may create an estoppel; Merchants'

Nat. Bank v. Baltimore, 102 Md. 573, 63 Atl. 108, holding that the neglect of the

carrier to demand the bill of lading before delivering the goods, was not the

proximate cause of the loss to the bank and did not estop them from making the

defense of fraud; Manhattan Beach Co. v. Harned, 23 Blatchf. 494, 27 Fed. 484;

Brown, L. & Co. v. Howard, 42 Md. 384, 20 Am. Rep. 90; Hill v. C F. Jewett Pub.

Co. 154 Mass. 172, 13 L.R.A. 193, 26 Am. St. Rep. 230, 28 N. E. 142; O'Herron

V. Gray, 168 Mass. 573, 40 L.R.A. 498, 60 Am. St. Rep. 411, 47 N. E. 429,—hold-

ing that negligence wliich will work an estoppel must be the proximate cause and

must enter into the transaction itself; Clark v. Eckroyd, 12 Ont. App. Rep. 425,

holding that the negligence of the party which was not a part of tiie transaction

but simply amounted to a delay, and did not create an estoppel; McArtiiur v.

Eagleson, 43 U. C. Q. B. 406, holding tliat negligence alone, altliough it may have

afforded the opportunity for the perpetration of a fraud upon another, is not of

itself a ground of estoppel; Agricultural Invest. Co. v. Federal Bank, 45 U. C. Q.

B. 214, holding that in order to create an estoppel, the person must be mislead

by some act of the party in the transaction itself, not merely a neglect of what is

prudent; Tome v. Parkersburg Branch R. Co. 39 Md. 3(5, 17 Am. Rep. 540 (dis-

senting opinion) ; dissenting opinion in Bank of England v. Vagliano Bros. [1891]

A. C. 107, 60 L. J. Q. B. N. S. 145, 64 L. T. N. S. 353, 39 Week. Rep. 657, 55 .1.

P. 676, 3 Eng. Rul. Cas. 695 (reversing L. R. 22 Q. B. Div. 103) ; Far(|uliars()n

Bros. V. King & Co. [1901] 2 K. B. 697, 70 L. J. K. B. N. S. 98.=), 49 Week. Rep.

673, 85 L. T. N. S. 264, 17 Times L. R. 689 (dissenting opinion) ; Union Credit

Bank V. Mersey Docks & Harbour Board [1899] 2 Q. B. 205, OS L. J. Q. B. N. S. 842,

81 L. T. N. S. 44, 4 Com. Cas. 227,—on estoppel by reason of negligence; Arnold v.
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Cheque Bank, L. R. 1 C. P. Div. 578, 45 L. J. C. P. N. S. 5G2, 34 L. T. X. S. 729, 24

Week. Rep. 759; Coventry v. Great Eastern R. Co. L. R. 11 Q. B. Div. 77(), 52 L..

J. Q. B. N. S. G94, 49 L. T. N, S. 641; Merchants of the Staple v. Bank of Eng-

land, L. R. 21 Q. B. Div. 160, 57 L. J. Q. B. N. S. 418, 3G Week. Rep. 880, 52 J. P.

580, 7 Eng. Rul. Cas. 334; Longman v. Bath Electric Tramways [1905] 1 Ch.

(;46, 74 L. J Ch. N. S. 424, 53 Week. Rep. 480, 92 L. T. N. S. 743, 21 limes L. R.

373,—holding that negligence which will work an estoppel must be the proximate

cause of the loss and must enter into the transaction itself; Seton v. Lafone, L.

R. 19 Q. B. Div. G8, 56 L. J. Q. B. N. S. 415, 57 L. T. N. S. 547, 35 Week. Rep. 749,

holding same as to negligent misrepresentation; Bell v. Marsh [1903] 1 Ch. 528,

72 L. J. Ch. N. S. 3G0, 51 Week. Rep. 325, 88 L. T. N. S. 605, holding same and

where such conduct did not affect the parties' actions, no estoppel arose.

Cited in note in 4 E. R. C. 646, on estoppel to deny liability to bona lide holder

on commercial paper ii:sued in blank and subsequently filled up.

Distinguished in Dickson v. Renter's Teleg. Co. L. R. 3 C. P. Div. 1, 47 E. J.

C. P. N. S. 1, 37 L. T. N. 8. 370, 26 Week. Rep. 23, 24 Eng. Rul. Cas. 774, liolding

that the doctrine of negligence applies only to cases of estoppel, and where there

was no misrepresentation there could be no estoppel.

'Ihe decision of the Court of Exchequer was cited in Western U. Teleg. Co. v.

Davenport, 97 U. S. 369, 24 L. ed. 1047, on the estoppel of minors by reapon

of the negligence of their guardian; Ingalls v. R.eid, 15 U. C. C. P. 490, on the

question of estoppel arising from negligence.

— Negligrence in putting out paper.

Ciled in Citizens' Nat. Bank v. Smith, 55 N. H. 593, holding that where the

maker of the note signed it without ascertaining what it was, being induced

to do so by fraudulent representations, he is estopped by his negligence from

setting up the fraud as against a bona fide purchaser; Harter v. Mechanics'

Nat. Bank, 63 N. J. L. 578, 76 Am. St. Rep. 224, 44 Atl. 715, on what will

constitute negligence so as to estop the depositor from asserting the invalidity

of a forged check; Knox v. Eden Musee American Co. 148 N. Y. 441, 31 L.R.A.

779, 51 Am. St. Rep. 700, 42 N, E. 988, holding that where the canceled stock

certificates were left in the safe to which the manager alone had access, and he

fraudulently disposed of them, the corporation was not negligent so as to

estop them from asserting their title; Millard v. Boston, 13 R. I. 601, 13

Am. Rep. 51, on negligence in the making of a note as constituting an estoppel;

Beltz V. Molson's Bank, 40 U. C. Q. B. 253, holding that neglect in putting a

cheque into circulation, which did not induce the bank to pay it was not a

ground of estoppel, where the cheque was altered; Halifax Union v. Wheelright,

L. R. 10 Exch. 183. 44 L. J. Exch. N. S. 121, 32 L. T. N. S. 802, 23 Week. Rep.

704, holding that negligence in drawing cheques disentitles the drawer to recover

the excess paid by reason of an' increase in amount; Foster v. Mackinnon, L. R. 4

C.P. 704, 38 L.' J. C. P. N. S. 310, 20 L. T. N. S. 887, 17 Week. Rep. 1105,

holding that estoppel by negligence in signing an- instrument in blank applies

to negotiable instruments only.

Distinguished in Greenfield Sav. Bank v. Stovvell, 123 Mass. 196, 25 Am.
Rep. 67, holding that the material alteration of a note without the makers con-

sent, avoids it as to him, even as against a bona fide holder, where the latter is

not negligent; Fordyce v. Kosminski, 49 Ark. 40, 4 Am. St. Rep. 18, 3 S. W.
892; Simmons v. Atkinson & L. Co. 69 Miss. 862, 23 L.R.A. 599, 12 So. 2G3,—

holding that the maker of a note was not estopped to assert its invalidity because

of material alterations in it after delivery, where lie was not negligent; Scliol-
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field V. Londesborough [1804] 2 Q. B. 6G0, [1895] 1 Q. B. 53G, [189G] A. C. 514,

65 L. J. Q. B. N. S. 593, 75 L. T. N. S. 254, 45 Week. Rep. ] 24, holding that

the acceptor of a bill of exchange owes no duty to take precautions against

fraudulent alterations in the bill, and is not estopped to assert its invalidity.

What constitutes negligence.

Cited in Baxendale v. Bennett, L. R. 3 Q. B. Div. 525, 47 L. J. Q. B. N. S.

624, 20 Week. Rep. 899, 4 Eng. Rul. Cas. 637; Johnson v. Credit Lyonnais Co.
'

L. R. 3 C. P. Div. 32, 47 L. J. C. P. N. S. 241, 37 L. T. N. S. 657, 26 Week. Rep.

195; Rimmer v. Webster [1902] 2 Ch. 163, 71 L. J. Ch. N. S. 561, 50 Week. Rep.

517, 86 L. T. N. S. 491, 18 Times L. R. 548,—holding that the word negligence

imports a neglect of some duty toward the person injured.

Th decision of the Court of Exchequer was cited in Henderson v. St. John, 14

N. B. 72, holding that where a city owed no duty to the plaintiff it was guilty of

no negligence in not lighting the streets.

— As applying to negotiable instruments.

Cited in Leach v. Nichols, 55 111. 273, on the signing of a note without read-

ing it, or ascertaining its contents being induced to do so by false representa-

tions, as negligence; Shepard & M. Lumber Co. v. Eldridge, 171 Mass. 516, 41

L.R.A. 617, 68 Am. St. Rep. 446, 51 N. E. 9, holding that a holder of a cheque

is not negligent in entrusting it to a clerk, who, due care, would have shown
was dishonest; Farmers' Bank v. Diebold Safe & Lock Co. 66 Ohio St. 367, 58

L.R.A. 620, 90 Am. St. Rep. 586, 64 N. E. 518, holding that the stealing of the

stock certificate was not the natural result of leaving it in a drawer of the safe

and therefore the plaintiff was not negligent.

Cited in 1 Ihompson, Neg. 36, on negligence in leaving blank spaces in nego-

tiable instrument as foundation for liability.

Proximate cause of loss.

Cited in Pepper v. State, 22 Ind. 399, 85 Am. Dec. 430, holding that where the

obligee has notice of the conditions whicli would avoid it, his negligence in not

making inquiries is the proximate cause of his loss; Scottish American Invest.

Co. v. Hope, 26 Grant, Ch. (U. C.) 430, holding that where a valuator's

report stated the conditions upon which it was made, which were not complied

with, it was not the proximate cause of the loss; Dominion Permanent v. Mor-

gan, 4 D. L. R. 331 (dissenting opinion), on nonliability of one who executes

deed without inquiring into its character where his negligence is not the proxi-

mate cause of loss; Postmaster-General v. McCall, 31 U. C. C. P. 365, holding

that sureties on a postmaster's bond were not liable where he opened letters and

removed cheques, and cashed them, for the cheques, as the larceny was not the

proximate cause of the loss to the bank.

Title to negotiable paper.

Cited in Union Invest. Co. v. Wells, 39 Can. S. C. 625, on the acquisition of a

negotiable instrument as conferring title.

'j— Tran.sfer by fraudulent act of agent.

Cited in Reynolds v. Witte, 13 S. C. 15, 3G Am. Rop. 678, holding that the

fraudulent act of the agent in transferring negotiable securities transferred the

title to a bona fide purchaser.

Negligence of party defrauded as affecting the fraud.

Cited in Montgomery v. Scott, 9 S. C. 20, 30 Am. Rep. ]. holding that if a

person seeks to set aside a l)ond and mortgage on the ground that it was executed

through fraud, he must show that he was not negligent.
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Liability of surety upon altered instrument.

Cited in Henderson v. Vermiljea, 27 U. C. Q. B. 544, to the point that alter-

ation of lease after execution and delivery by striking out name of cosurety

avoids lease as to other surety.

Object of the law merchant.

Cited in Union Invest. Co. v. Wells, C. R. [1906] A. C. 407, on object of the

law merchant regarding bills and notes payable to bearer being to secure their

circulation.

Proximate cause of injury.

Cited in Toms v. Whitby Twp. 35 U. C. Q. B. 195, holding that failure to

erect fence to guard embankment was proximate cause of injury to person

caused by horse becoming frightened and backing buggy over embankment.

5 E. R. C. 157, SOCIETE GENERALE DE PARIS v. WALKER, L. R. 11 App.

Gas. 20, 55 L. J. Q. B. N. S. 169, 54 L. T. N. .;. 389, 34 Week. Rep. 662,

affirming the decision of the Court of Appeal, reported in 54 L. J. Q. B. N.

S. 177, L. R. 14 Q. B. Div. 424.

Validity of transfer of stock oy deed executed in blank.

Cited in Balcer v. Davie, 211 Mass. 429, 97 N. E. 1094, holding that, apart

from custom, no completed transfer of certificate of stock takes place by in-

dorsement in blank ; R. v. Chesley, 16 Can. S. C. 306, on invalidity of deed de-

livered in blank; Magnus v. Queensland Nat. Bank, L. R. 36 Ch. Div. 25, holding

that if the names of the transferees were not filled in to the deed before the deed

was executed it passed no title to the stock; Powell v. London & P. Bank [1893]

1 Ch. 610 [1893] 2 Ch. 555, 62 L. J. Ch. N. S. 795, 2 Reports, 482, 69 L. T. N.

S. 421, 41 Week. Rep. 545, holding that where the transfer of the stock was in

blank, and was not redelivered after it was filled out and completed, that it

conveyed no title.

Cited in notes in 66 L.R.A. 777; on priority rights of difTerent assignees of

fund in hands of third person; 67 L.R.A. 681, on validity of pledge or other

transfer of stock when not made in books of corporation, as against attachments,

executions, or subsequent transfers; 4 Eng. Rul. Cas. 646, on estoppel to deny

liability to bona fide holder on commercial paper issued in blanlc and subsequently

filled up.

The decision of the Court of Appeals was cited in Gibbs v. Craig, 58 N. J. L.

661, 33 Atl. 1052, to the point that when articles of association of company
require transfers by deed of sliares of stock, transfer under seal with blank for

name of transferee is invalid.

— Effect of fraudulent transfer by agent.

Cited in Smith v. Rogers, 30 Ont. Rep. 256, on tlie right of the holder of a

share certificate to retain the same as against the owner from whom it has

been transferred by fraudulent act of agent.

Certificate of shares as evidence of title to stock.

Cited in Smith v. Walkerville Malleable Iron Co. 23 Ont. App. Rep. 95, holding

that the right to have legal title perfected by having the transfer registered,

does not depend upon possession of the share certificate; Union Bank v. Morris,

27 Ont. App. Rep. 396, holding that the certificate is not the title to the shares

but is evidence of it and the assumed act of cancellation does not divest the

title to the shares.



457 NOTES ON ENGLISH RULING CASES. [5 E. R. C. 157

— Transferee without certificate as bona fide purchaser without notice.

Cited in Taliaferro v. First Nat. Bank, 71 Md. 200, 17 Atl. 1036, on the holder

of stock after a transfer thereof without the certificate of shares, as being a
purchaser for value without notice; Williams v. Colonial Bank, L. R. 38 Ch.

Div. 388, 57 L. J. Ch. N. S. 826, 59 L. T. N. S. 643, 36 Week. Rep. 625, holding

that where there appeared on the face of the certificate, facts sufficient to put a
person on his guard that the holder was not the owner of the stock, he was not

a bona fide purchaser without notice.

Cited in notes in 21 Eng. Rul. Cas. 812; 10 Eng. Rul. Cas. 505,—on inapplica-

bility of the rule as to the effect of notice in determining priorities where shares

are assignable only by deed; 21 Eng. Rul. Cas. 718, 747, 748, on rights of pur-

chaser for value without notice.

Registration of transfer as perfecting title to stock.

Cited in Bradford Bkg. Co. v. Briggs, L. R. 31 Ch. Div. 19, L. R. 12 App.

Cas. 29, 56 L. J. Ch. N. S. 364, 56 L. T. N. S. 62, 35 Week. Rep. 521, holding

that where the articles made all shares of stock subject to a lien thereon for

all debts due from the shareholder, the bank after giving the company notice of

a transfer to them, had the first lien upon the stock for money advanced by

them upon the security of the shares; Nanny v. Morgan, L. R. 35 Ch. Div. 598,

holding that a transfer of the stock or certificate of shares, alone will not trans-

fer the legal title; Colonial Bank v. Hepworth, L. R. 36 Ch. Div. 36, 56 L. J. Ch.

N. S. 1089, 57 L. T. N. S. 148, 36 Week. Rep. 259, on the transfer of stock by a

registration of the transfer on the books of the company; Ireland v. Hart [1902]

1 Ch. 522, 71 L. J. Ch. N. S. 276, 86 L. T. N. S. 385, 50 Week. Rep. 315, 9 Man-

son, 209, 18 Times L. R. 253; Roots v. Williamson, L. R. 38 Ch. Div. 485, 57

L. J. Ch. N. S. 995, 58 L. T. N. S. 802, 36 Week. Rep. 758; Moore v. North West-

ern Bank [1891] 2 Ch. 599, 60 L. J. Ch. N. S. 627, 40 Week. Rep. 93, 64 L. T.

N. S. 456, holding that as between two parties claiming title to shares in a

company which are registered in the name of a third party, priority of title pre-

vails, unless the claimant second in point of time, has a present, absolute, un-

conditional right to have the transfer registered before the company was in-

formed of a better title.

— Right of holder of certificate to compel registration.

Cited in Colonial Bank v. Whinney, L. R. 30 Ch. Div. 261, L. R. 11 App. Cas.

426, 56 L. J. Ch. N. S. 43, 55 L. T. is. S. 362, 34 Week. Rep. 705, 3 Morrell, 207.

21 Eng. Rul. Cas. 162, on the right to maintain an action to compel a corpora-

tion to register a transfer of stock, without a surrender of the certificate of

shares.

— Right of .directors to a reasonable time to consider transfer before

registration.

Cited in Re Cawley, L. R. 42 Cli. Div. 209, on the right of the directors to

take a reasonable time in which to consider a transfer after notice of it and

before registering it; Re Ottos Kopje Diamond Mines [1893] 1 Ch. 618, 62 L.

J. Ch. N. S. 166, 2 Reports, 257, 68 L. T. N. S. 138, 41 Week. Rep. 258. holding

that the directors of a corporation are entitled to a reasonable time for the con-

sideration of every transfer before they register it.

Bona fide purchaser for value.

Cited in Duggan v. I^ndon & C. Loan & Agency Co. IS Ont. App. Rep. 30:..

on the situation of persons who have acquired the legal title to goods for a

valuable consideration.
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Duty of corporation regarding its shares of stock.

Cited in Stewart v. Molsons' Bank, Rap. Jud. Quebec, 4 B. R. 1], holding that

a bank was not bound to prevent a transfer of its shares simply because notice

of a trust or equitable security was given to it.

5 E. R. C. 183, THE NEPTUNUS, 1 C. Rob. 170.

Egress as breach of a blockade.

Cited in The Circassian (Hunter v. United States), 2 Wall. 135, 17 L. ed. 796,

holding that blockade of rebel front must be presumed to have continued until

notification of discontinuance; The Hiawatha, Blatchf. Prize, Cas. 1, Fed. Cas.

No. 6,451, holding tluit an act of egress is, as culpable as the act of ingress,

when done in fraud of a blockade; Oldden v. M'Chesney, 5 Serg. & R. 71, holding

that neutral, after notice of blockade, may export cargo on board ship, but not

i-argo purchased and deposited in store, before such notice.

What is evidence of proclamation of blockade.

Cited in note in 11 E. R. C. 517, on gazette as evidence of public notification

nf blockade.

.1 E. R. C. 187, THE BETSEY. 1 C. Rob. 92a.

What constitutes a blockade.

Cited in The Olinde Rodrigues, 91 Fed. 274, holding that to constitute effective

l)lockade, it must be maintained by sufficient number of vessels, and vessels of

such character as to render danger to vessel attempting to enter evident and

manifest.

What constitutes violation of blockade.

Cited in Conner v. Coosa, Newb. 393, Fed. Cas. No. 3,113, holding that to con-

stitute a violation of a blockade there must be proven, the existence of the block-

ade, knowledge of the party offending, and so act of violation by coming out or

going in with a cargo, loaded after blockade was declared; The Delta, Blatchf.

Pr. Cas. 133, Fed. Cas. No. 3,777, holding that after knowledge of an existing

blockade a neutral ship is subject to seizure if it approaches the fort even to

make inquiry, whether or not the blockade has been raised.

— Affecting cargo and vessel.

Cited in The Hiawatha, Blatchf. Prize, Cas. 1, Fed. Cas. No. 6,451, holding

that a,cts of the master in breach of the blockade will affect the cargo equally

with the vessel.

Wrongful seizure of vessel.

Cited in The George, 1 Mason, 24, Fed. Cas. No. 5,328, holding that probable

cause is a sufficient justification for a capture, but such protection may be for-

feited by subsequent misconduct or negligence; Calhoun v. Insurance Co. 1

Binn. 293; Hooper v. United States, 22 Ct. CI. 408,—holding that to justify seizure

blockade must be effective, notice must be given, and there must be attempt to

violate it.

Redress for wrongful seizure of vessel.

Cited in The Invincible, 2 Gall. 29, Fed. Cas. No. 7,054, on the method of

seeking redress for wrongful capture of vessel.

liights of strangers in prize cases.

Cited in Benedict's Adm. 4th ed. 423, on right of stranger to claim property

in prize cases.
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Jurisdiction of admiralty.

Cited in Simpson v. Nadeau, 3 N. C. (2 Hayw.) 141, holding that owner of

foreign vessel who captures a United States vessel is suable only in admiralty
although the ship had been sold and was not in its power.

5 E. R. C. 194, THE COLUMBIA, 1 C. Rob. 154.

Violation of blockade as commencing at time the vessel sails.

Cited in The Delta, Blatchf. Pr. Cas. 133, Fed. Cas. No. 3,777, holding that

a neutral ship having knowledge of an existing blockade when it sails is subject

to seizure if it approaches the port even to inquire if the blockade had been

raised; The Circassian (Hunter v. United States) 2 Wall. 135, 17 L. ed. 79G;

The Circassian, 19 Phila. Leg. Int. 220, Fed. Cas. No. 2,727; The Dolphin, Fed.

Cas. No. 3,975; The Petcrhoff, Blatchf. Prize, Cas. 463, Fed. Cas. No. 11,024;

The Stephen Hart, Blatchf. Prize, Cas. 387, Fed. Cas. No. 13,364; United States

V. 129 Packages, Fed. Cas. No. 15,941 ; The Adula, 176 U. S, 361, 44 L. ed. 505,

20 Sup. Ct. Rep. 432; Ingraham v. Nayade, Ncwb. 360, Fed. Cas. No. 7,040,—

holding that the act of sailing with the intention of going to a blockaded port

with knowledge of the blockade, is a violation of the blockade, and the penalty

immediately attaches; The Pearl, Fed. Cas. No. 10,874, holding same though

bound to a neutral port before attempting to run the blockade; Liotard v. Graves,

3 Caines, 226, on the violation of the blockade as beginning from the time the

vessel sails.

Acts of the master in violating the blockade as affecting the cargo.

Cited in Ihe Hiawatha, Blatchf. Prize, Cas. 1, Fed. Cas. No. 6,451, holding

that the acts of the master in breach of a blockade affect the cargo equally with

the vessel, if the cargo is laden on board after the commencement of the block-

ade; The Springbok, Blatchf. Prize, Cas. 434, Fed. Cas. No. 13,264, on the act

of the master in violating blockade as the act of the owner.

Right of ship ignorant of blockade to be warned.

Cited in The Empress, Blatchf. Pr. Cas. 175, Fed. Cas. No. 4,477, holding that

the immunity and right to warning from capture applies only to sbips approach-

ing a port in ignorance of the existence of the blockade; Schmidt v. United Ins.

Co. 1 Johns. 249, on the necessity of warning the vessel of the existence of the

blockade.

5 E. R. C. 198, GORGIER v. MIEVILLE, 3 Barn. & C. 45, 4 Dowl. & R. 041,

2 L. J. K. B. 206, 27 Revised Rep. 290.

What constitutes a negotiable instrument.

Cited in Cudahy Packing Co. v. State Nat. Bank, 67 C. C. A. 662, 134 Fed. 538,

holding a mortgage which secures a negotiable instrument is negotiable so far

as to passing free from equitable defenses, where held by a bona fule purchaser;

Clapp V. Cedar County, 5 Iowa, 15, 68 Am. Dec. 678, liolding tliat no particular

words are necessary to make an instrument negotiable, but sucli intent must be

shown, and there must be an undertaking to pay; Ellicott v. United States Ins.

Co. 8 Gill. & J. 166, holding that policy of insurance guaranteeing to bearer on

day named, sum of $5,000 on presenting same at office of company, was represent-

ative of money and passed by delivery; Winfield v. Hudson, 28 N. J. L. 255, on

the negotiability of bills of exchange, bank notes, and promissory notes; City

Bank v. Cheney, 15 U. C. Q. B. 400, on what constitutes a negotiable instrument;

Neal V. Smith, 5 Ala. 568, holding that a note payable to bearer is a direct
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promise from the maker to holder to pay the amount specified, and the holder la

not an assignee of the claim.

Cited in notes in S E. R. C. 356, on usage to make instruments negotiable;

10 E. R. C. 408, on negotiability of bonds.

— National and public bonds and the like.

Cited in Northup v. First Nat. Bank, 3 Luzerne Leg. Reg. 178, holding that

United States bonds are commercial paper, pass by delivery, and are subject to all

its incidents; Meyers v. York & C. R. Co. 43 Me. 232, holding that interest

coupons are not negotiable separate from the bonds unless made so on their face;

Spooner v. Holmes, 102 Mass. 503, 3 Am. Rep. 491, holding that interest coupons

of United States bonds are negotiable; Gould v. Venice, 29 Barb. 442, holding

that bonds issued by a municipality under the corporate seal are negotiable;

Goodwin v: Robarts, L. R. 10 Exch. 82, 341, L. R. 1 App. Gas. 476, 45 L. J. Exch.

N, S. 748, 35 L. T. N. S. 179, 24 Week. Rep. 987, 5 Eng. Rul. Cas. 199, holding

that script of a foreign government, issued in negotiating a loan, which promises

to give to the bearer after all instalments are paid, a bond for the amount paid,

with interest, is negotiable.

Cited in note in Gl L.R.A. 205, on ne;gotiability of government bonds.

— Other bonds.

Cited in Morris Canal & Bkg. Co, v. Fisher, 9 N. J. Eq. 667, 64 Am. Dee. 423,

holding that coupon bonds payable to bearer are negotiable and transferable by

delivery; Beaver County v. Armstrong, 44 Pa. 63, 20 Phila. Leg. Int. 44, holding

that the coupons of railroad bonds are negotiable instruments and may be sued

on by a holder separate from the bonds; Bank of Upited States v. Macalcster,

9 Pa. 475, holding same as to coupons of canal bonds; Clark v. Jamesville, 10

Wis. 136 (dissenting opinion), on the right of the owner of the bond to sue for

the interest due, as shown by coupons; Green v. Sizer, 40 Miss. 530; Farmers'

6 M. Bank v. Butchers' & D. Bank, 14 N. Y. 623,—on the negotiable character of

bonds.

Distinguished in Crouch v. Credit Foncier, L. R. 8 Q. B. 374, 42 L. J. Q. B.

N. S. 183, 29 L. T. N. S. 259, 21 W'eek. Rep. 946, 10 Eng. Rul. Cas. 394, holding

that an instrument to which conditions are annexed as to the issuing of the

bonds, was not negotiable, even though such intention was shown, and it was the

custom to treat them as such.

Negotiable instruments payable to bearer, as transferable by delivery.

Cited in Sayre v. Lucas, 2 Stew. (Ala.) 259, 20 Am. Dec. 33 (dissenting opin-

ion), on right of holder of bill payable to bearer to sue in his own name with-

out having assignment; Craig v. Vicksburg, 31 Miss. 216, holding that a note

payable to bearer is payable to whomsoever lawfully holds it, and is transferable

by delivery; Bramerd v. New York & H. R. Co. 10 Bosw. 332, holding that bonds

payable to order, and indorsed in blank are paj'able to bearer and negotiable by

delivery.

— Title of bona fide holder from one who has no title.

Cited in Johnson v. Way, 27 Ohio St. 374, holding that the holder of negotiable

paper, before maturity, for valuable consideration without notice has good title

thereto; Mechanics' Bank v. New York & N. H. R. Co. 4 Duer, 480, holding that

a bank receiving an assignment of stock with the cei-tificate and a power of at-

torney to transfer it as security for a loan in good faith is a bona fide holder

for value although the certificate was fraudulently issued by an agent of the

corporation, to the holder who was not entitled thereto; Cochran v. Fox Chase
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Eniik, 209 Pa. 34, 103 Am. St. Eep. 97G, 58 Atl. 117, holding same where bonds
were pledged as collateral security by the thief; Carpenter v. Eommel, 5 Phila.

34, holding same as to bonds when held by a bona fide purchaser after they were
stolen from the owner; Greneaux v. Wheeler, 6 Tex. 515, holding that bills or

notes payable to bearer may be negotiated by delivery and held by a bona fide

purchaser as against the true owner from whom they were wrongfully obtained;

Macnider v. Young, Rap. Jud. Quebec, 3 B. R. 539, holding that a bona fide acqui-

sition of negotiable securities from one having no title to them, as from an

agent, is valid as against the real owner; London & County Bkg. Co. v. London
& R. P. Bank, L. R. 20 Q. B. D. 232, on the title acquired by a bona fide pur-

chaser for value from one who has no title; London Joint Stock Bank v. Sim-

mons [1892] A. C. 201, 61 L. J. Ch. N. S. 723, holding that one who takes a

negotiable instrument in good faith and for value, takes a good title even though

he takes from one who has none; Bechuanaland Exploration Co. v. London Trading

Bank [1898] 2 Q. B. 65S,. 67 L. J. Q. B. N. S. 986, 3 Com. Cas. 285, 79 L. T. N.

S. 270, 14 Times L. R. 587, holding that certain debentures, payable to bearer,

which by reasons of conditions therein were not notes, were negotiable by custom

and the holder without notice, for value, held title as against the true owner,

whose agent had fraudulently transferred them.

Authority of agent as to bills of exchange.

Cited in Rodgers v. Bass, 46 Tex. 505, on the authority of the agent to receive

bills of exchange as payment.

5 E. R. C. ]99, GOODWIN v. ROBARTS, L. E. 1 App. Cas. 476, 45 L. J. Q. B.

N. S. 748, 35 L. T. N. S. 179, 24 Week. Rep. 987, affirming the decision of

the Court of Exchequer Chamber, reported in L. R. 10 Exch. 337, which

affirms the decision of the Court of Exchequer, reported in L. R. 10 Exch. 76.

Wliat constitutes a negotiable instrument.

Cited in Cudahy Packing Co. v. State Nat. Bank, 67 C. C. A. 662, 134 Fed.

538, holding that a mortgage given to secure negotiable paper so far partakes of

the negotiable cl)aracter as to pass free from all equities between the original

parties; Willans v. Ayers, L. R. 3 App. Cas. 133, 47 L. J. P. C. N. S. 1, 37

L. T. N. S. 732, holding that bills of exchange drawn and accepted by the same

party are negotiable as bills of exchange where such is the intention; Sheffield

v. London Joint Stock Bank, L. R. 13 App. Cas. 333, 57 L. J. Ch. N. S. 986, 58

L. T. N. S. 735, 37 Week. Rep. 33, 3 Eng. Rul. Cas. 661 (reversing in part 34

Ch. Div. 95) ; London Joint Stock Bank v. Simmons [1892] A. C. 201, 61 L. J.

Ch. N. S. 723, 66 L. T. N. S. 645, 41 Week. Rep. 108, 56 J. P. 644 (reversing

[1891] 1 Ch. 270, 62 L. T. N. S. 427),—as to whetber certain bonds were negoti-

able securities.

Cited in notes in 61 L.R.A. 205, on negotiability of paper in general; 10 E.

R. C. 408, on negotiability of instruments; 4 Eng. Rul. Cas. 620; 5 E. R. C, 221,

222,—on negotiability of bonds; 3 Eng, Rul. Cas. 639, 677, on negotiability of

instruments.

Cited in 2 Dillon Mun. Corp. 5th ed. 1350. on negotiability of municipal bonds.

^Negotiable by custom.

Cited in Union Invest. Co. v. Wells, C. R. [1906] A. C. 497, on rules governing

currency of negotiable paper as originating in the custom of merchants, and as

being ratified by the courts in the interest of trade; Edelstein v. Schuler & Co.

[1902] 2 K. B. 144, 71 L. J. K. B. N. S. 572, 40 Week. Rep. 493, 87 L. T. N. S.

204, 18 Times L. R. 597, 7 Com. Cas. 172, holding that the courts will recognize
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mercantile usage to treat bonds of an English or foreign company as negotiable;

Easton v. London Joint Stock Bank, L. R. 34 Ch. Div. 95, holding that foreign

bonds payable to bearer which were treated as negotiable securities, were to be

considered as such; Bechuanaland Exploration Co. v. London Trading Bank

[1898] 2 Q. B. 658, 3 Com. Cas. 285, 67 L. J. Q. B. N. S. 986, 79 L. T. N. S.

270, 14 Times L. R, 587, holding that certain debentures payable to bearer,

which by reason of conditions therein were not promissory notes, were however

negotiable by custom.

Distinguished in France v. Clark. L. R. 26 Ch. Div. 257, 53 L. J. Ch. N. S. 585,

50 L. T. N. S. 1, 32 Week. Rep. 466, holding that where bonds were not treated

as negotiable by custom, the holder of them under a blank transfer could not use

them for a purpose foreign to the contract by which they were deposited with

him; London & County Bkg. Co. v. London & R. P. Bank, L. R. 20 Q. B. Div.

232, holding that where the instruments were intended to pass by transfer only,

they could not become negotiable by custom.

— Law governing negotiability.

Cited in Continental Nat. Bank v. Eliot Nat. Bank, 7 Fed. 369, holding that

the negotiability or transferable quality of stock of a national bank depends

upon the laws of the United States; Picker v. London & County Bkg. Co. L. R.

18 Q. B. Div. 53 5, 56 L. J. Q. B. N. S. 299, 35 Week. Rep. 469, holding that

an instrument negotiable by the law of a foreign country is not negotiable by

the law of England unless made so by custom of merchants to treat it so.

— Transferable by indorsement.

Cited in Lee v. Bank of British North America, 30 U. C. C. P. 255, on the

effect of indorsing a non-negotiable instrument as to passing title.

Title of bona fiile purchaser to negotiable instrument from one having

no title.

Cited in Morgan v. United States, 113 U. S. 494, 28 L. ed. 1051, 5 Sup. Ct.

Rep. 588, on the protection of a bona fide purchaser for value of negotiable

securities against unknown defects or equities; Walker v. Detroit Transit R. Co.

47 Mich. 338, 11 N. W. 187, holding that a bona fide holder of certificate of

stock, properly indorsed acquires good title even against the true owner, and

against equities existing; Young v. MacNider, 25 Can. S. C. 272 (affirming Rap.

Jud. Quebec, 3 B. R. 539 which reversed Rap. Jud. Quebec 4 C. S. 208), holding

that the bona fide acquisition of negotiable securities from one having no title

to them is valid even as against the true owner, whether before or after ma-

turity; Smith V. Rogers, 30 Ont. Rep. 250, holding that one who in good faith

took a certificate of shares of stock from one having no title, got good title as

against the true owner, where the certificates were negotiable by custom; Mac-

nider v. Young, Rap. Jud. Quebec, 3 B. R. 539 (reversing 4 S. C. 208), holding

that the bona fide acquisition of negotiable securities from one having no title

is valid as against even the real owner; London Joint Stock Ban"k v. Simmons

[1892] A. C. 201, 61 L. J. Ch. N. S. 723, 66 L. T. N. S. 645, 41 Week. Rep. 108,

56 J. P. 644 (reversing [1891] 1 Ch. 270, 62 L. T. N. S. 427), holding that a

person taking a negotiable instrument in good faith and for value obtains a

valid title though- he takes from one who has none.

Cited in Benjamin Sales 5th ed. 28, on validity of sale of negotiable securities

by one not the owner; Tiffany Ag. 317, on liability to principal of innocent third

person to whom agent has paid money or negotiated securities belonging to

principal.
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— By estoppel.

Cited in Mclnnia v. CctsniaTi, 1 Sask. L. R. 172, holding that if person executes

transfer with mind and intention to execute it, though his assent may have been

obtained by fraud, he is estopped from denying its validity as against bona fide pur-

chaser; Wellband v. Walker, 20 Manitoba L. Rep. 510, holding that person hav-

ing equitable title to shares of stock is estopped from setting it up against bana

tide purchaser from one having legal title and possession; Fitzpatrick v. Dryden,

30 N. B. 558; McArthur v. Eagleson, 43 U. C. Q. B. 406,—on title by estoppel to

negotiable instruments in hands of bona fide holder; Rumball v. Metropolitan

Bank, L. R. 2 Q. B. Div. 194, 46 L. J. Q. B. N. S. 346, 25 Week. Rep. 366, 36

L. T. N. S. 240, holding that script certificates, which were by usage negotiable

and transferable by delivery, became the property of the purchaser from the

broker with whom they had been deposited by the true owner, who was estopped

to claim them; Bentinck v. London Joint Stock Bank [1893] 2 Ch. 120, 62 L.

J. Ch. N. S. 358, 3 Reports, 120, 68 L. T. N. S. 315, 42 Week. Rep. 140, holding

that where the owners executed transfers of negotiable securities and placed

them in a broker's hands and he transferred them to secure his own debt the pur-

chaser in good faith got good title as against the former owner because of es-

toppel.

Cited in notes in 29 L.R.A.(N.S.) 253, on effect of putting transferable paper

or securities in another's possession, to estop owner r.s against purchaser in good

faith; 11 Eng. Rul. Cas. 98, on estoppel by conduct.

Distinguislied in Fine Art Soe. v. Union Bank, L. R. 17 Q. B. Div. 705, 56 L.

J. Q. B. N. S. 70, 55 L. T. N. S. 536, 35 Week. Rep. 114, 51 J. P. 69, holding

that where the plaintiff's secretary wrongfully disposed of some post office orders

belonging to the plaintiff, tlie latter was not estopped to claim them from the

holder; Colonial Bank v. Hepworth, L. R. 36 Ch. Div. 36, 56 L. J..Ch. N. S.

1089, 57 L. T. N. S. 148, 36 Week. Rep. 259, holding that no estoppel can be

raised on a document, inconsistent with the document itself, and where the share

certificate could be transferred by an indorsement only, no estoppel could arise,

without the indorsement; Colonial Bank v. Cady, L. R. 15 App. Cas. 267, 60

L. J. Ch. N. S. 131. 63 L. T. N. S. 27, 39 Week. Rep. 17 (affirming L. R. 38 Ch.

Div. 388, 57 L. J. Cli. X. S. 820, 59 L. T. N. S. 643, 36 Week. Rep. 625, which

reversed L. R. 36 Ch. Div. 659), holding that though the parties had placed the

bonds in the hands of brokers, and they wrongfully parted with them, the bonds

not being negotiable, and the indorsement on them not being complete the owners

were not estopped to claim them from the bona tide purcliascrs; Williams v.

Colonial Bank, L. R. 38 Ch. Div. 388, 57 L. J. Ch. N. S. 826, 59 L. T. N. S. 643,

36 Week. Rep. 625 (reversing L. R. 36 Cli. Div. 659), holding that where the certifi-

cates on the face of them did not represent that the person liolding them was the

owner, as the indorsement was not coni])h-te, the owners were not estopped to claim

them from bona fide purchasers from the broker.

— Where non-negotiahle.

Cited in Shattuck v. American Cement Co. 205 Ta. 1!)7. 97 Am. St. Rep. 735,

54 Atl. 7S5, holding that where the true owner of sliarcs of stock places the

certificate in the hands of anotlier, and tlie latter sells it to a l)ona fide liolder,

the owner is estopped to claim them from the bona lide lioUler, tlunigh tlu-

certificate was not negotiable.

Title of a bona fide purrhascr for value after matjirity.

Cited in Union Invest. Co. v. Wells, 39 Can. S. C. 625, holding that tlie doctrine

of constructive notice does not apply to bills and notes transferred for value.
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Custom as changing rules of common law.

The decision of the Exchequer Chamber was cited in Johnson v. Credit Lyonnais

Co. L. R. 3 C. P. Div. 32, 47 L. J. C. P. N. S. 241, 37 L. T. N. S. 657, 26 Week.

Rep. 195, holding that where it was the custom of the business to leave the

indicia of title with the agent, the owners were not estopped to claim the same

from one to whom the agent wrongfuUy disposed of it; Dashwood v. Magniac

[ISOl] 3 Ch. 306, 64 L. T. N. S. 99 (dissenting opinion), on custom sufficient

to control common law.

5 E. R. 223, THORN v. LONDON, L. R. 1 App. Cas. 120, 45 L. J. Exch. N. S.

487, 34 L. T. N. S. 545, 24 Week. Rep. 932, affirming the decision of the

Exchequer Chamber reported in 44 L. J. Exch. N. S. 62, which affirms the

decision of the Court of Exchequer, reported in 43 L. J. Exch. N. S. 115.

Possibility of performance as an implied condition in a building con-

tract.

Cited in Rowe v. Peabody, 207 Mass. 226, 93 N. E. 604, holding that one who

contracts absolutely to do certain thing which is lawful is not to be excused for

non-performance merely because performance was or has become impossible;

Lonergan v, San Antonio Trust Co. 101 Tex. 63, 22 L.R.A.(N.S.) 364, 130 Am.

St. Rep. 803, 104 S. W. 1061, holding that property owner is not bound as

guarantor for sufficiency of plans for construction of building as legal consequence

of submitting them for bids on work, and entering into contract therefor;

Bentley v. State, 73 Wis. 416, 41 N. W. 338, holding that sufficiency of plans was

warranted by state by building contract, and loss from falling of part of build-

ing and expense of restoring destroyed portion must be borne by state; Jones v.

Reg. 7 Can. S. C. 570, holding that no stipulation can be iniplied in any contract

at variance with express term of contract; Grace v. Osier, 21 Manitoba L. Rep.

641, holding that contractor assumes in absence of guarantee as to feasability of

work in accordance with plans, risk of being able to perform it; McKenna v.

McNamee, 15 Can. S. C. 311, on the implied condition in a contract that its per-

formance is possible.

Cited in note in 6 E. R. C. 612, on impossibility as excuse for nonperformance

of contract.

Distinguished in Byron v. New York, 22 Jones & S. 411, holding that where the

plaintiffs were prevented from completing the contract by the acts of the defend-

ants, they could recover for the work so far as completed; MacKnight Flintic

Stone Co. v. New York, 160 N. Y. 72, 54 N. E. 601, holding same where the

plans were insufficient; Robb v. Green [1895] 2 Q; B. 1, holding that where there

were no express terms in the contract of service relative to the matter, one im-

plied by law becomes a part of the contract.

Right to recover quantum meruit for extra work on contract.

Cited in Green v. Oxford Twp. 15 Ont. Rep. 506, holding that where the con-

tract contained no express provisions for extra work, the contractor could recover

quantum meruit for work done which was necessary to the completion of the

work.

5 E. R. C. 244, MORSE v. SLUE, 1 Vent. 238, 3 Keble 112, 135, T. Rayni. 220,

1 Mod. 85, on rehearing of 1 Vent. 190, 2 Keble 806, 3 Keble 72, 2 Lev. 69.

Common carrier, who is.

Cited in Fish v. Chapman, 2 Ga. 349, 46 Am. Dec. 393, holding a person con-

tracting to carry goods from one point to another and deliver in good condition,
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nnavoidahlo accidents accepted, was not a common carrier; Hearle v. Rose, 15 U.
C. Q. F). 259, holding the owners of ships enga'j;ed as general traders were liable

as common carriers; Alexander v. Greene, 7 Hill, 533, on where one may be re-

garded as a common carrier; Liver Alkali Co. v. Johnson, L. R. 7 E.xch. 267, L.

R. 9 Exch. 338, 43 L. J. Exch. N. S. 216, 31 L. T. N. S. 95, 2 Asp. Mar. L. Cas.

332, holding a large owner letting out his vessels for the conveyance of a single

customer's goods was a common carrier and liable as such; Nugent v. Smith, L.

R. 1 C. P. Div. 19, 423, 45 L. J. C. P. N. S. 19, 697, 34 L. T. N. S. 827, 24 Week.
Rep. 237, 3 Asp. ^Nlar. L. Cas. 198, 1 Eng. Rul. Cas. 218, holding a ship owner
holding himself out as a carrier between two particular places was liable as a

common carrier for the loss of goods.

Ship master as a coninion carrier.

Cited in Elliott v. Rossell, 10 Johns. 1, 6 Am. Dec. 306, on when masters of

ships are liable as common carriers.

Cited in 1 Hutchinson, Car. 3d ed. 71, on owners of ships as common carriers.

— Liability for theft of goods.

Cited in Schieffelin v. Harvey, 6 Johns. 170, 5 Am. Dec. 206, holding the master

and owners of a ship were liable for goods stolen from on board ship although

no negligence was imputable to them.

liiability of common carriers.

Cited in Wibert v. New York & E. R. Co. 12 N. Y. 245, holding a common
carrier was not liable for a delay in the shipment of freight where no express

agreement to ship within a limited time; New Jersey Steam Nav. Co. v. Mer-

chants' Bank, 6 How. 344, 12 L. ed. 465; Cobban v. Canadian P. R. Co. 26 Ont.

Rep. 732 (dissenting opinion) ; Readhead v. Midland R. Co. L. R. 4 Q. B. 379,

38 L. J. Q. B. N. S. 169, 9 Best & S. 519, 20 L. T. N. S! 628, 17 Week. Rep. 737, 5

Eng. Rul. Cas. 436; Louisville & N. R. Co. v. Warfield, 129 Ga. 473, 59 S. E.

234,—on the liability of a common carrier.

Cited in note in 5 E. R. C. 265, on extent of carrier's liability.

— Act of God or public enemies or vis major.

Cited in King v. Shepherd, 3 Story, 349, Fed. Cas. No. 7,804, on the act of God
as excusing a carrier for the loss of goods; Pittsburgh, C. & St. L. R. Co. v.

Hollowell, 65 Ind. 188, 32 Am. Rep. 63, holding that in action for delay in re-

ceiving and carrying livestock answer by carrier that delay was caused by multi-

tude of people in rebellion against civil authority was sufficient; Hubbard v.

Harnden Exp. Co. ]0 R. I. 244, holding carrier was not liable for the value of

goods which were seized while in their possession by officers of the Confederate

government; Smith v. Whiting, 3 U. C. Q. B. 0. S. 597, holding a forwarder of

goods not liable where the loss thereof was due to a sudden gale; Coggs v.

Bernard, 5 E. R. C. 247, Ld. Raym. 909, Smith, Lead. Cas. 8th ed. 199, on the

duty of a public carrier to answer for the goods at all events but act of God and

of the public enemies.

Cited in Porter Bills of L. 207, on what are perils of the sea; Porter Bills of

L. 223, on what are not losses by the public enemy.

— Money or valuables not made known to carrier.

Cited in Cole v. Goodwin, 19 Wend. 251, 32 Am. Dec. 470, holding carrier was

liable for money stolen from a trunk during journey, altiiough not aware that the

trunk contained such money.

— Causes excepted by contract of carriage.

Cited in The Gold Hunter, 1 Blatchf. & H. 300, Fed. Cas. No. 5,513, holding

Notes on E. R. C—30. »
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tliat depredations on ship's stores by passengers or crew, in consequence of short

allowance made necessary by length of voyage, is not peril of sea, within mean-

ing of bill of lading; Hays v. Kennedy, 41 Pa. 378, 80 Am. Dec. 627, 41 Phila.

Leg. Int. 116, holding the owners of a river boat were not liable for the loss of a

cargo where the boat was run into and sunk without fault of master, the bill of

lading excepting the unavoidable dangers of river navigation; Pandorf v. Ham-
ilton, L. R. 17 Q. B. Div. 670, 55 L. J. Q. B. N. S. 546, 55 L. T. N. S. 499, 35 Week.

Rep. 70, 6 Asp. Mar. L. Cas. 44, holding where goods were damaged by sea water

escaping from a pipe on board the ship whicli had been gnawed by rats the dam-

age was not within the excepted "dangers and accidents of the seas."

Cited in 1 Hutchinson, Car. 3d ed. 327, on who are public enemies witliin pro-

vision excepting carriers from liability for loss.

Right of common carrier to limit his liability.

Cited in Cooper v. Berry, 21 Ga. 526, 68 Am. Dec. 468; Dorr v. New Jersey

Steam Nav. Co. 11 N. Y. 484, 62 Am. Dec. ]25 (reversing 4 Sandf. 136),—hold-

ing a common carrier might restrict his common law liability; Moore v. Evans,

14 Barb. 524, holding same where carrier contracted to carry the goods at the risk

of the owner; Sutherland v. Great Western R. Co. 7 U. C. C. P. 409, holding a

railroad company was authorized to enter into a special contract with a person

accepting a pass whereby he assumed the risk of accidents and damage; Robert-

son v. Grand Trunk R. Co. 24 Ont. Rep. 75 ; Leonard v. American Exp. Co. 26 U.

C. Q. B. 533,—holding that common carrier is liable to action at common law

for refusing to carry except upon conditions limiting its common law liability;

Dodson v. Grand Trunk R. Co. 8 N. S. 405, holding that in absence of statute,

railway company may impose such terms upon public as to exempt it from lia-

bility however caused; Fish v. Chapman, 2 Ga. 349, 46 Am. Dec. 393; Peek v.

North Staffordshire R. Co. 5 E. R. C. 286, 10 H. L. Cas. 473, 32 L. J. Q. B. N. S.

241, 8 L. T. N. S. 768, 11 Week. Rep. 1023,—on right of common carriers specially

to limit their liability.

Cited in note in 5 Eng. Rul. Cas. 340, 344, on special limitations of liability

of carrier.

Cited in 1 Hutchinson, Car. 3d ed. 405, on limitation of carrier's liability by

contract.

Distinguished in Cole v. Goodwin, 19 Wend. 251, 32 Am. Dec. 470; HoUister

v. Nowlen, 19 Wend. 234, 32 Am. Dec. 455,—holding a common carrier could not by

a general notice that the baggage of passengers is taken at the risk of the owners

restrict his liability.

Duties and obligations of carrier.

Cited in Alsop v. Southern Exp. Co. 104 N. C. 278, 6 L.R.A. 271, 10 S. E. 297,

holding a person tendering an agent of an express company money for shipment

might maintain an action for the refusal of such company to receive the money for

shipment; Kansas P. R. Co. v. Reynolds, 8 Kan. 623, on the duty resting on a

common carrier to carry goods.

liiability of master for negligence of servant.

Cited in Mandeville v. Cookcndcrfer, 3 Cranch, C. C. 397, Fed. Cas. No. 9,010,

holding the stage owners liable only where stage housekeeper through negligence

allowed a slave to escape by means of a false certificate of freedom : Raney v.

Weed, 3 Sandf. 577, on a sherifT as being alone responsible for the acts of

subordinate officers.
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— Shipowners for master's acts.

Cited in Kalleck v. Deering, 161 Mass. 469, 42 Am. St. Rep. 421, 37 N. E.

450, holding the owners of a ship were not liable for an injury to a seaman

througli the negligence of a mate left in charge of the ship.

— Co-liability of master with owners or others.

Cited in Boulston v. Sandiford, 1 E. R. C. 167, Skinner, 278, 1 Shower, 101,

Comb. 116, Carth. 58, 2 Freem. 499, on right to sue the master alone or to join

the ship owners in action on the case against them as carriers.

Distinguished in Blakie v. Stembridge, 24 E. R. C. 332, 6 C. B. N. S. 911, 6

Jur. N. S. 825, 29 L. J. C. P. N. S. 212, 2 L. T. N. S. 570, 8 Week. Rep. 239,

holding master not liable for acts of a stevedore independently contracting.

Liability of a bailee for hire.

Cited in Collins v. Bennett, 46 N. Y. 490, holding a person taking a horse to

board with instructions not to use him was liable for a conversion where he did

so use the horse as to founder it; Lane v. Cotton, 12 Mod. 472 (dissenting opin-

ion), on right to hold postmaster general liable for the loss of exchequel- bills lost

from the otfice where they were in a letter.

Innkeeper's liability.

Cited in Merritt v. Claghorn, 23 Vt. 177, on liability of inn keeper for the loss

of property of a guest.

5 E. R. C. 247, COGGS v. BERNARD, 2 Ld. Raym. 909, 1 Smith, Lead. Cas. 11th

ed. 173, 1 Comyn. 133, 1 Salk. 26, Holt (K. B.) 13, 131, 3 Salk. 11.

Breach of contract actionable as a tort.

Cited in Corry v. Pennsylvania R. Co. 10 Pa. Super. Ct. 232, holding that

carrier may be sued in assumpsit for breach of contract or in tort for violation of

public duty; People v. Willett, 26 Barb. 78, 6 Abb. Pr. 37, 15 How. Pr. 230, hold-

ing an action against an innkeeper for the loss of the baggage of a guest is found-

ed on tort; Catlin v. Adirondacks Co. 20 Hun, 19; Burkle v. Ells, 4 How. Pr.

288,—liolding in an action against a carrier for the loss of goods shipped the

action may sound in tort; Spencer v. Pilcher, 8 Leigh, 565, holding an action of

trover as for a wrongful conversion will lie where the accidental loss of a slave

hired occurs in an employment which the bailee had no right to make; Southern

Exp. Co. v. McVeigh, 20 Gratt. 264; Rich v. New York C. & H. R. R. Co. 87 N.

Y. 382,—on when breach of contract is actionable as a tort.

Cited in note in 12 L.R.A. (N.S.) 931, on tort for negligent breach of contract

between private parties.

Cited in 1 Cooley, Torts, 3d ed. 157, on right of action for tort or on contract

for the same act.

Distinguished in Royce v. Oakes, 20 R. I. 418, 39 L.R.A. 845, 39 Atl. 758, hold-

ing that only an action in assumpsit or debt will lie wliere one acting as the agent

or servant for another collects money and neglects to pay it over on demand.

Tort liability arising out of assumed duty.

Cited in De Rutte v. New York, A. & B. Electro Magnetic Teleg. Co. 30 How.

Pr. 403, 1 Daly, 558, liolding a telegraph company liable for damages caused by

the transmission of an erroneous message; Campbell v. Canadian Coop. Invest.

Co. 10 Manitoba L. Rep. 464, holding a mortgage company undertaking to keep up

the insurance on the mortgaged property is liable whereby reason of its failure to

do so the mortgagor is injured.
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— Gratuitous assumption.

Cited in McGee v. Bast, 6 J. J. Marsh. 453, on a person as being liable for a

misfeasance where he attempts to do that which without any consideration he

agreed to do; Gregor v. Cady, 82 Me. 131, 17 Am. St. Rep. 4G6, 19 Atl. 108;

La Brasca v. Hinchman, 81 N. J. L. 367, 79 Atl. 885,—holding that liability of

landlord for negligence in making repairs on property leased, is based upon im-

plied assumpsit to perform work, voluntarily undertaken, with due care; Benden

V. Manning, 2 N. H. 289, on the point that in special action on case, misfeasance

is gist of action; Wallace v. Casey Co. 132 App. Div. 35, 116 N. V. Supp. 394,

holding that one undertaking gratuitously to discharge duty is accountable for

manner of its discharge, although fact that service is without reward may be con-

sidered on question of degree of care required; Byerly v. Kepley, 46 N. C. (1

Jones, L. ) 35, on liability of person undertaking voluntarily and without compen-

sation a particular employment ; Lawall v. Groman, 180 Pa. 532, 57 Am. St. Rep.

662, 37 Atl. 98, 2 Am. Neg. Rep. 69, 40 W. N. C. 197, holding that one who under-

takes to perform act, even without reward, is responsible for misfeasance, though

not for nonfeasance; Western U. Teleg. Co. v. Snodgrass, 94 Tex. 284, 86 Am.
St. Rep. 851, 60 S. W. 308, holding tliat it is not necessary for plaintiff seeking

recovery for negligent delay in delivery of telegram to allege and prove payment
or obligation of payment to defendant for transmission of message.

— Right to maintain action for breach of duty where no privity of con-
tract exists.

Cited in Bickford v. Richards, 154 Mass. 163, 26 Am. St. Rep. 224, 27 JS'. E.

1014, holding a sub-contractor undertaking under a contract by a contractor to

move and fit up a building, is liable to the owner for negligence in performing the

work; Hammond v. Hassey, 51 N. H. 40, 12 Am. Rep. 41, holding defendant who
at the request of school committee undertook to examine candidates for admis-

sion to the scliool was liable for damages where he falsely reported to the com-

mittee that plaintiff was not qualified for admission; New York & J^. H. R. Co.

v. Schuyler, 34 N. Y. 30, on privity of contract as not necessary to maintain an

action for a wrongful act; Baxter v. Jones, 6 Ont. L. Rep. 360 (affirming 4 Ont.

L. Rep. 541), holding an insurance agent in consideration of being given the in-

surance agrees to give the necessary notices of further insurance is liable where

the insured is damnified by his failure to do so.

Cited in note in 2 L.R.A. (X.S.) 800, on liability of subcontractor for injury to

property resulting from defective performance of work.

Tort arising out of a duty how pleaded.

Cited in Washburn Crosby Co. v. Boston & A. R. Co. 180 Mass. 252, 62 N. E.

590, on pleading tort arising out of contract as upon an assumpsit; Wright t.

Geer, 6 Vt. 151, 27 Am. Dec. 538, holding a declaration in tort is sustainable in

an action against defendants who undertook the erection of a mill and spoiled

the work.

Sufficiency of averment of consideration for a contract.

Cited in Xisbet v. Lawson, 1 Ga. 275, holding in an action against an attorney

employed to collect money, a consideration was sufficiently set out for the employ^

ment by averring that defendant was retained as an attorney.

Pleading bailment for reward.

Cited in Graves v. Smith, 14 Wis. 5, 80 Am. Dec. 762, holding a complaint aver-

ring that defendants were warehouse men and that they undertook to forward

flour for plaintiffs imports a hiring.
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Averments by necessary implication.

Cited in Pasley v. Freeman, 12 E. R. C. 235, 3 T. R. 51, 1 Revised Rep. 634,

holding that when answer imported a fact, as insolvency, it needed no proof.

Creation of contract of bailment.

Cited in Beers v. Boston & A. R. Co. 67 Conn. 417, 32 L.R.A. 535, 52 Am. St. Rep.

293, 34 Atl. 541, holding a carrier was not liable for the loss of baggage checked

over its line by one not a passenger where the train went through a bridge be-

cause of defendant's negligence in failing to repair; American Exp. Co. v.

Pinckney, 29 111. 392, holding an averment of an employment to collect a draft for

a reward to be paid and an acceptance of the duty, creates an obligation, the

breach of which will sustain an action; Chase v. Washburn, 1 Ohio St. 244, 59

Am. Dec. 623, on when the deposit of grain with a warehouseman is a bailment;

Keene v. Wheatley, 5 Clark ( Pa. ) 501, on what may constitute a bailment ; Todd

V. Figley, 7 Watts, 542, on a bailment as being founded upon a contract express

or implied.

Nature and kinds of contracts of bailment.

Cited in Morris v. Lewis, 33 Ala. 53, holding an agreement between an infants

father and grandfather whereby the former delivered to the latter slaves be-

longing to the infant under a promise of the grandfather to provide for her and

keep them for her constituted the grandfather a mere depositary of the the slaves

for her benefit; Palmtag v. Doutrick, 59 Cal. 154, 43 Am. Rep. 245, on nature of

bailment in a contract of leasing; Wiley v. First Nat. Bank, 47 Vt. 546, 19 Am.

Rep. 122, 7 Legal Gaz. 110, on there being a substantial difference between a bail-

ment to keep merely and one to keep safely.

Cited in 1 Hutchinson, Car. 3d ed. 2, on classification of bailment.

liiability of bailee.

Cited in Keene v. Wheatley, Fed. Cas. No. 7,644, on the point tliat a borrower

of a book from the literary proprietor thereof, of which the contents are unknown

to others, receives it in implied confidence, precluding its use for any other

purpose; Bonham v. Laird, 4 B. Mon. 403, holding that one to whom bank

note is sent, may maintain assumpsit against one who received and failed to de-

liver them, without good reason for failure; American Merchants' Union E.vp. Co.

V. Phillips, 29 Mich. 515, holding that express company could not complain be-

cause deemed liable as ordinary bailee for hire, where it accepted live birds for

shipment without special contract.

— Of pledgee or pawnee.

Cited in Jenkins v. National Villa.^e Bank, 58 Me. 275, holding that bank is

bound to take ordinary care only of United States bonds pledged to it as col-

lateral security for payment of note discounted by bank; Forrester v. Spencer, 3

U. C. Q. B. 0. S. 47, holding that pawnee may use moderately horse pawned

to him, in recompense for his meat.

Cited in note in 17 L.R.A. 193, on duty of pledgee as to care of thing pledged.

— Of hirer.

Cited in Faucett v. Nichols, 64 N. Y. 377; Baltimore Refrigerating & Heating

Co. V. Kreiner, 109 Md. 361, 71 Atl. 1066,—on the liability of a bailee of prop-

erty for hire; Sims v. Chance, 7 Tex. 561, holding tliat hirer of slave must take

ordinary precautions for his safety.

— Of borrower without hire.

Cited in Moore v. Westervelt, 27 ^'. Y. 234, on borrower of property as being

liable for the slightest negligence.
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— Of inleiiding' purchaser.

Cited in Nichols v. Balch, 8 Misc. 452, 28 N. Y. Supp. 667, holding that where
person, with view to purchasing liorse takes it out for trial and returns it in

damaged condition, he must show that injury was without fault on his part.

— Of depository or custodian.

Cited in Smythe v. United States, 188 U. S. 156, 47 L. ed. 425, 23 Sup. Ct.

Rep. 279, holding that the destruction of moneys in the custody of the superin-

tendent of the mint at New Orleans by a fire occurring without his fault or

negligence is no defense to a suit upon his official bond conditioned for the faithful

discharge of his duties according to the laws of the United States, which require

him safely to keep such moneys as come to his hands by virtue of his office;

Sanford v. American Dist. Teleg. Co. 13 Misc. 88, 34 N. Y. Supp. 144, holding that

messenger company having assumed to carry money ta bank for plaintifT, was
under imposed duty to do so with due care, aside from any duty which it might

assume by contract; McLeod v. Eberts, 7 U. C. Q. B. 244, on gross negligence as

necessary to render bailee liablfe for loss of property entrusted to his care;

Gore Bank v. Hodge, 2 U. C. C. P. 359, on liability of agents for property en-

trusted to their care.

Liability of sub-pledgee.

Cited in Donald v. Suckling, 23 Phila. Leg. Int. 412, holding that if pledgee

repledge original pledgor cannot maintain action of detinue against sub-pledgee

without having paid original pledge.

— Of gratuitous bailee.

Cited in Mariner v. Smith, 5 Heisk. 203, 1 Am. Neg. Cas. 831, holding that the

liability of a bailee without reward, is to be determined by the performance bona

Hde of the fairly understood terms of the contract, ascertained by the express

contract, explained by the surrounding and attendant circumstances, or of the

failure to perform the terms of the contract as it was understood by the parties

at the time; Skelley v. Kahn, 17 111. 170; Hagebush v. Ragland, 78 111. 40;

Knowles v. Atlantic & St. L. R. Co. 38 Me. 55, 61 Am. Dec. 234; Schermer v.

Neurath, 54 Md. 491, 39 Am. Rep. 397; Miller v. Adsit, 16 Wend. 335; First Nat.

Bank v. Graham, 79 Pa. 106, 21 Am. Rep. 49, 2 W. N. C. 141, 32 Phila. Leg. Int.

440; Scott v. National Bank, 72 Pa. 471, 13 Am. Rep. 711; Lacaze v. State, Addi-

son (Pa.) 59; Stephens v. White, 2 Wash. (Va.) 260, 1 Am. Dec. 460; Movius v.

Lee, 30 Fed. 298; Sayre v. Williams, 29 N. B. 531; Fitzgerald v. Grand Trunk R.

Co, 4 Ont. App. Rep. 601; La Merced, Stewart, Vice-Adm. 219; Holmes v. Thomp-
son, 38 U. C. Q. B. 292; Jenkins v. Bacon, 111 Mass. 373, 15 Am. Rep. 33, 1 Am.
Neg. Cas. 78 (dissenting opinion) ; Rutgers v. Lucet, 2 Johns. Cas. 92,—on the

liability of a gratuitous bailee of property; Dudley v. Camden & P. Ferry Co.

42 N. J. L. 25, 36 Am. Rep. 501, holding that where ferryman carries property

gratuitously, he is liable only for gross negligence; Herzig v. Herzig, 67 Misc.

250, 122 N. Y. Supp. 440, holding that rule that gratuitous bailee is not liable

for mere nonfeasance, is not applicable when subject of bailment has been actually

delivered and accepted by him; Griffith v. Zipperwick, 28 Ohio St. 388, 1 Am. Neg.

Cas. 545, holding that bailee of property, without reward is liable for loss only

in ease of gross negligence.

Cited in note in 9 Eng. Rul. Cas. 285, on liability of gratuitous bailee.

liiability of an innkeeper, or boarding house keeper.

Cited in Sasseen v. Clark, 37 (^a. 242; Lanier v. Youngblood, 73 Ala. 587,—
holding that innkeeper is liable at common law for loss of goods of guest, unless
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loss was caused by guest's contributory negligence; Taylor v. Downey, 104 Mich.

532, 29 L.R.A. 92, 53 Am. St. Rep. 472, 62^ N. W. 716, liolding tiiat hotel keeper

is not liable for theft by his night clerk from hotel safe of money of regular

boarder, if ordinary care and diligence were used in employment of clerk; Hulett
V. Swift, 33 N. Y. 571, 88 Am. Dee. 405, holding that innkcjper is insurer of

.property committed to his custody by guest, unless loss be due to culpable negli-

gence or fraud of guest, or to act of God or public enemy; Siegman v. Keeler, 4

Misc. 528, 24 N. Y. Supp. 821, holding that boarding house keeper is liable for

loss of goods belonging to boarder only if he has omitted to exercise ordinary

care; Wilkins v. Earle, 3 Robt. 352 (dissenting opinion), on the liability of an
innkeeper; Wilkins v. Earle, 19 Abb. Pr. 190 (dissenting opinion), on liability of

innkeeper for loss of property of guest; Shultz v. Wall, 47 Phila. Leg. Int. 328,

holding that liability of innkeeper is not founded upon negligence, but upon public

policy, and he cannot defend by merely siiowing due care; Cook v. Kane, 13 Or. 482,

57 Am. Rep. 28, 11 Pac. 226, to the point that measure of innkeeper's responsibility

for loss of goods of guest is extraordinary and exceptional.

Ijiability of bailee for deviating from terms of bailment.

Cited in Ferguson v. Porter, 3 Fla. 27, holding* defendant who undertook to

carry goods to a certain point and sell them on plaintiff's account was liable

for the loss of the goods while carrying them to a place other than that desig-

nated; Sims V. Chance, 7 Tex. 561; Columbus v. Howard, 6 Ga. 213,—holding

plaintiff might recover from defendant for the loss of a slave hired for a par-

ticular employment where he was killed while being employed in a task other

than that hired for; Curry v. Gaulden, 17 Ga. 72, holding defendant who had

hired a slave from plaintiff for a specific period with agreement to return at

end of such period was liable for the loss of the slave who had escaped from

defendant and had not been recaptured; Powers v. Davenport, 7 Blackf. 497, 43

Am. Dec. 100, holding a person undertaking to carry goods to a particular

place is liable for the loss thereof wheie he unnecessarily deviates from the

usual and ordinary route; Jenkins v. Bacon, 111 Mass. 373, 15 Am. Rep. 33,

holding defendant was liable for the loss of a government bond which he under-

took without reward to buy and keep for plaintiff where he without a request

mailed it to plaintiff's wife and it was lost on the way; Brown v. Baker, 15

W. N. C. 60; Disbrow v. Tenbroeck, 4 E. D. Smith, 397,—holding defendant

who hiring a horse to go to a certain place went to another and the horse ha\ing

Hied on the return trip, he was liable for the value of the horse; M'Laughlin v.

Lomas, 3 Strobh. L. 85 (dissenting opinion), on liability of hirer of personal

chattel for use for different purpose than that mentioned in contract of hiring.

Cited in note in 26 L.R.A. 366, on liability of hirer driving team wliere not

hired to go.

— For loss by superior force or without neg^ligence.

Referred to as leading case in Taylor v. Caldwell, 6 E. R. C. 683, 32 L. J. Q. B.

N. S. 164, 3 Best. & S. 826, 8 L. T. N. S. 356, liolding that rule excusing bailee

if redelivery becomes impossible without negligence is of connnon-law origin.

Cited in Chicopee Bank v. Seventh Nat. Bank, 8 Wall. 641, 19 L. ed. 422, holding

the accidental loss in a bank of a bill sent to it to collect, from want of care in car-

ing for letters raises a presumption of negligence on the part of the bank; Joy v.

Allen, 2 Woodb. & M. 303, Fed. Cas. No. 7,552, holding the owners of a vessel

in a whaling voyage where they and the crew are shareholders are not liable for

the theft of part of the cargo without their fault; Reeves v. The Constitution,

Gilpin, 579, Fed. Cas. No. 11,659, holding a person hiring a steamboat to tow a
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vessel was not liable where in the course of the employment without his fault it

was injured in a collision with another vessel; Watkins v. Roberts, 28 Ind. 167,

liolding a person borrowing a horse to go to a certain place and return was not

liable for the loss of the horse where it was forcibly taken from his possession

by a detachment of United States cavalry soldiers; Levering v. Union Transp. &

Ins. Co. 42 Mo. 8S, 97 Am. Dec. 320, holding that in action against carrier for

loss of goods, plaintiff is not bound to sliow negligence; City Bank v. Young, 43

N. H. 4.57, to tlie point that bailee of good's is liable for lack of ordinary care

or diligence in respect to them; Seymour v. Brown, 19 Johns. 44, holding defend-

ant to whom plaintiff had sent wheat to be exchanged for flour, was not liable

where such wheat was destroyed by a fire destroying the mill and for which de-

fendant was not liable; Lyman v. Southern R. Co. 132 N. 0. 721, 44 S. E. 550,

holding that fact that goods in warehouse are destroyed by fire raises no pre-

sumption of negligence upon part of warehouseman; Charleston & C. S. B. Co. v.

Bason, Harp. L. 262, holding tliat boat owner was liable for loss of books by

water entering cabin as result of boat grounding and falling over while attempting

to pass through inland passage; Nashville & C. R. Co. v. David, 6 Heisk. 261, 19

Am. Rep. 594, holding that carrier is not bound to provide against unprecedented

emergency, such as greater flood than was ever known before in locality ; Whitney

V. First Nat. Bank, 55 Vt. 154, 45 Am. Rep. 598, holding where a deposit of bonds

were made for safe keeping there would be no liability for tlieir loss by robbery

where no complicity or bad faith on the part of the bailee; Maslin v. Baltimore

6 0. R. Co. 14 W. Va. 180, 35 Am. Rep. 748, holding that railroad company is not

liable for losses occasioned by cattle dying or being injured by heat, unless loss

was occasioned by negligence, or misfeasance of company.

— For nondelivery at e.xpiration of bailment.

Cited in Ware Cattle Co. v. Anderson, 107 Iowa, 231, 77 N. W. 1026, holding

under contract of agistment the defendants were liable for the loss of cattle not

returned at the close of the season; Arent v. Squire, 1 Daly, 347, holding defend-

ants with whom plaintiff had stored a number of pipes of gin were liable where

on a delivery of it there was a shortage in the contents of several of the pipes;

Bolan V. W^illiamson, 2 Bay, 551, holding a postmaster is liable for the loss of

money contained in a letter lodged in the postofiice, after its receipt in tlic office.

— For negligence in care and keeping.

Cited in Wortliington v. Preston, 4 Wash. C. C. 461, Fed. Cas. No. 18,055, hold-

ing a gaoler who keeps a slave for safe keeping but not in his official capacity

is not liable for the escape of the slave there being no gross negligence; St. Losky

v. Davidson, 6 Cal. 643, holding that bailee of goods is liable for ordinary negli

gence in respect to goods; Adams v. Cost, 62 Md. 264, 50 i^n. Rep. 211, holding

tlie owners of a livery stable were not liable for the death of a horse placed

tliere by plaintift' by reason of the immoderate riding by a servant who had

been instructed by plaintiff to take out for exercise; American Dist. Teleg. Co

V. Walker, 72 Md. 454, 20 Am. St. Rep. 479, 20 Atl. 1, holding defendant com

pany who had furnished a boy to plaintiff to take a team to a livery stable was

liable for injuries to the team because of the unskillful driving of the team by tht

boy; Levine v. D. Wolff & Co. 78 N. J. L. 306, 138 Am. St. Rep. 617, 73 At!

73, holding that it was question of fact as to whether warehouseman bestowed

care required, where he left goods on wagon in stable for two days until they

were destroyed by fire; Scranton v. Baxter, 4 Sandf. 5, holding a person borrovv'ing

a liorse is bound to use extraordinary diligence in tlie care of it and is respon-

sible for the slightest neglect; Lockwood v. Bull. 1 Cow. 322, 13 Am. Dec. 539,
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holding a person with whom property is placed for safe keeping is liable for

conversion where he allows another than the owner to take possession of ; Sprinkle

V. Brimm, H4 N. C. 401, 12 L.R.A.(N.S.) 679, 57 S. E. 148, holding defendant

who retained a quantity of brandy, which he had sold to plaintiff, under direc-

tions when to ship was liable upon the loss of the brandy through his negligence;

Bellemire v. Bank of United States, 4 Whart. 105, 33 Am. Dec. 46, holding a

bank receiving a note for collection and placing it in the hands of a notary when
overdue, is not liable for the neglect of the notary to give notice to an indorser;

Pearce v. Slieppard, 24 Ont. Rep. 167, holding agister liable where horse killed

by falling into a well in pasture not securely covered.

Cited in 1 Thomas, Neg. 2d ed. 105, on liability of bailee for hire for negli-

gence of his servants or those under his control; 1 Thompson, Neg. 18; 2 Cooley,

Torts, 3d ed. 1327,—on degrees of negligence; 3 Elliott, Railr. 2d ed. 917, as to

when railroad company is liable for negligence of surgeon in its hospital.

Common carrier, who is.

Cited in Wyatt v. Larimer & W. Irrig. Co. 1 Colo. App. 480, 29 Pac. 906. hold-

ing a canal company selling water to consumers for purposes of irrigation is not

a common carrier; Christenson v. American Exp. Co. 15 Minn. 270, Gil. 208, 2

Am. Rep. 122, holding that express companies are common carriers; Gray v.

Jackson, 51 N. H. 9, 12 Am. Rep. 1, 4 Legal Gaz. 366, on who is a common
carrier; Moss v. Bettis, 4 Heisk. 661, 13 Am. Rep. 1, holding that person who
undertakes to carry by river, for hire, without special contract, incurs responsi-

bility of common carrier; Chevallier v. Stralian, 2 Tex. 115, 47 Am. Dec. 639,

holding that all persons who transport goods from place to place for hire, for

public generally, are common carriers; Pfaelzer v. Pullman Palace Car Co. 4 W.
N. C. 240, liolding that Palace car company is not common carrier, and cannot

be responsible for safe-keeping of articles of great value; Lamont v. Canadian

Transfer Co. 19 Ont. L. Rep. 291, holding that company whose business was to

carry baggage to and from railways, etc., was liable for loss of trunk of passenger

from steamboat who delivered cheek to company's agent.

Cited in 1 Plutchinson, Car. 3d ed. 71, on owners of ships as common carriers;

1 Hutchinson, Car. 3d ed. 16, on who are deemed to be carriers without hire.

liiability of common carriers.

Cited in Pendleton v. Kinsley, 3 Cliff. 416, Fed. Cas. No. 10,922, holding that

a ship owner is liable in damages to a passenger for injuries inflicted upon him

by a collector of fares because the passenger did not pay for two fares, the

collector claiming he did not have change for a dollar bill proffered, and the fare

l)eing fifty cents; The Juniata Paton, 1 Biss. 15, Fed. Cas. No. 7,584, holding

that master may enter liarbor on dark night, with heavy sea and high wind,

without incurring imputation of negligence; The Lady Pike (Germania Ins. Co.

V. The Lady Pike), 21 Wall. 1, 22 L. ed. 499; The Niagara v. Cordes, 21 How.

7, 16 L. ed. 41,—holding that carrier by water is liable in all events and for loss,

liowever sustained, unless it happen from act of God, or public enemy, or by

act of shipper, or from some other cause expressly excepted in bill of lading;

The Maggie Hammond (The Maggie Hammond v. Morland), 9 Wall. 435, 19 L.

ed. 772, holding that master is bound to carry goods to their destination unless

he is prevented by act of God or public enemy, or by act of sliipper, or some

peril excepted in contract of shipment; Jones v. Pitclier, 3 Stew. & P. (Ala.) 135,

24 Am. Dec. 716; Hale v. New Jersey Steam Nav. Co. 15 Conn. 539, 39 Am. Doc.

393; Hartwell v. Northern Pacific Exp. Co. 5 Dak. 463, 3 L.R.A. 342, 41 N. W.

732; Fish v. Chapman, 2 Ga. 349, 46 Am. Dec. 393; American Casualty Ins. Go's
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Case (Boston & A. K. Co. v. Mercantile Trust & D. Co.), 82 Md. 535, 38 L.R.A.

!)7, 34 AtL 778; Kiff v. Old Colony & N. R. Co. 117 Mass. 591, 19 Am. Rep. 429;

McKee v. Owen, 15 Mich. 115; Collier v. Valentine, 11 Mo. 299, 49 Am. Dec. 81;

Mercantile Mut. Ins. Co. v. Chase, 1 E. D. Smith, 115; Van Santvoord v. St.

John, 6 Hill, 157; Alexander v. Greene, 7 Hill, 533; Binford v. The Virginia, Fed.

Cas. No. 1,412; Elder Dempster Shipping Co. v. Poiippirt, 60 C. C. A. 500, 125

Fed. 732; The Caledonia, 157 U. S. 124, 39 L. ed. 644, 15 Sup. Ct. Rep. 537

(dissenting opinion) : .Jones v. Sims, 9 Port. (Ala.) 236, 33 Am. Dec. 313,—on

the liability of a common carrier; Elkins v. Boston & M. R. Co. 23 N. H. 275;

Parker v. Atlantic Coast Line R. Co. 133 N. C. 335, 03 L.R.A. 827, 45 S. E. 658;

Poythress v. Durham & S. R. Co. 148 N. 0. 391, IS L.R.A. (N.S.) 427, 62 8. E.

515; Honoyman v. Oregon & C. R. Co. 13 Or. 352, 57 Am. Rep. 20, 10 Pac. 628;

Pavitt V. Lehigh Valley R. Co. 32 VV. N. C. 65; Atlantic Coast Line R. Co. v.

Riverside Mills, 219 U. S. 86, 55 L. ed. 107, 31 L.R.A. (N.S.) 7, 31 Sup. Ct. Rep.

364; Hart v. Chicago & N. W. R. Co. 69 Iowa, 485, 29 N. W. 597,—on common
carrier as an insurer of the safety of property; Steele v. McTyer's Adm'r, 31 Ala.

667, 70 Am. Dec. 516, liolding that common carrier is liable for loss caused by

wreck of flat-boat from running against concealed log or snag in river; Cox v.

Peterson, 30 Ala. 60S, 68 Am. Dec. 145, holding that carrier under contract to

deliver certain goods at specified point is liable for loss of goods by fire in

storehouse at intermediate point, where goods were stored because boat was un-

able on account of low water to reach agreed place; Colsch v. Chicago, M. & St.

P. R. Oo. 149 Iowa, 176, 34 L.R.A. (N.S.) 1013, 127 N. W. 198, Ann. Cas. 1912C,

915, holding that where owner accompanies livestock, lie has burden of showing

that injury to it by freezing was due to negligence of carrier; Plaisted v. Boston

6 K. S. Nav. Co. 27 Me. 132, 46 Am. Dec. 587, holding the owners of a vessel

were liable for tlie loss of a cargo in a collision witli another vessel, and without

fault being imputable to either ; Powell v. Mills, 37 Miss. 691, holding a public

ferryman liable fpr damages where plaintiff's horses took fright and ran off into

the river to the injury of plaintiff's property; Moses v. Boston & M. R. Co. 32

N. H. 523, 64 Am. Dec. 381, holding defendant railroad company was liable for

the destruction of plaintiff's goods by fire in their warehouse where they arrived

at warehouse too late for plaintiff to get that day; Rixford v. Smith, 52 N. H.

355, 13 Am. Rep. 42, holding a carrier was not liable for injury to cattle where

the injury was either tlie result of their own fault or the way the owner loaded,

the carrier not being at fault; Taylor v. Grand Trunk R. Co. 48 N. H. 304, 2

Am. Rep. 229, holding that carriers of passengers are bound to exercise of utmost

care and diligence of very cautious persons and are responsible for even smallest

negligence; Landers v. Staten Island R. Co. 13 Abb. Pr. N. S. 338, holding that

carriers of passengers are liable for injury to passenger carried on Sunday:

Alexander v. Greene, 7 Hill, 533, holding that person in business of towing canal

boats on river is liable for loss caused by negligence in navigation ; Hays v.

Kennedy, 3 Grant, Cas. 351, holding that loss by collision without fault on part

of carrier boat is covered by exception in bill of lading of "unavoidable dangers of

river navigation:" Marahle v. Southern R. Co. 142 N. C. 557, 55 S. E. 355, on

a carrier of passenger as not being an insurer; Kremer v. Southern Exp. Co.

6 Coldw. 356, holding that carrier's liability as such ceases when goods arrive

at destination and have been tendered and refused by consignee; State v. Goas,

59 Vt. 266, 59 Am. Rep. 706, 9 Atl. 829, holding that, in the absence of sus-

picious circumstances, a carrier is neither bound to know nor authorized to fiiil
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out, as a condition of receiving it, what a package contains tliat is offered to it

for carriage.

Cited in notes in 37 L. ed. (U. S.) 205, on dnty and liability as carrier of live

stock; 5 E. R. C. 340, on special liniit:itions of liability of carrier; 5 E. R. C. 202,

264, 265, on extent of carrier's liabilily.

Cited in 3 Hutchinson, Car. 3d ed. 1570, on original theory as to obligation

of carrier of goods; 5 Thompson, Neg. 889, on origin of and reasons for doctrine

making carrier of goods an insurer; Hollingsworth, Contr. 440, on carriers being

liable except for acts of God and of the public enemies; 1 Hutchinson, Car. 3d

ed. 27, on requisites of declaration against private carrier.

— AVJiere carrier had been acting as warehouseman.
Cited in Heekel v. Brinker, 19 Pa. Dist. R. 777, 12 North. Co. Rep. 230,

holding that where goods are on storage with warehousemen who are also car-

riers and owner makes contract for immediate shipment and during delay part

of property is destroyed by fire in warehouse, liability is that of carrier.

— Departing from shipping instructions.

Cited in Hoffman v. Delaware, L. & VV. R. Co. 11 North. Co. Rep. 93, holding

that common carrier who departs from siiipping instructions of consignor, in

consequence of which mercliandise is lost, is liable as insurer.

— Gratuitous carriage.

Cited in Philadelphia & R. R. Co. v. Derby, 14 How. 408, 14 L. ed. 502, 10

Am. Neg. Cas. 602, holding that railroad company is liable for injuries occa-

sioned by gross negligence of employee to stockholder riding at president's invi-

tation free and not on usual passenger car; Macon & W. R. Co. v. Holt, 8 Ga.

157, holding a railroad company luidcrtaking to carry a slave on a general

pass without the knowledge or consent of the owner was liable for an injury to

where the slave was injured by jumping from the moving train; Perkins v. Nc\^

York C. R. Co. 24 X. Y. 190, 82 Am. Dec. 281, on liability of railroad company for

injury to passenger carried gratuitously ; Nolton v. Western R. Corp. 15 N. Y.

444, 69 Am. Dec. 623. holding a railroad company was liable for an injury to a

person it was carrying without compensation where guilty of gross negligence:

Norfolk & W. R. Co. v. Tanner, 100 Va. 379, 41 S. E. 721; Prince v. Inter-

national & G. N. R. Co. 64 Tex. 144,—holding tliat railway company is liable in

damages for negligence which results in injury of passenger, whether he pays

fare or not.

Common carrier as owing duties to the public.

Referred to as leading case in Readhead v. Midland R. Co. 5 E. R. C. 436, L. T?.

2 Q. B. 412, L. R. 4 Q. B. 379, 36 L. J. Q. B. N. S. 181, 38 L. J. Q. B. N. S.

169, on reasons for absolute liability of common carriers.

Cited in Chicago & N. W. R. Co. v. People, 56 111. 365, 8 Am. Rep. 600,

holding mandamus would lie to compel a railroad to delivei^ grain to an elevator

against whom it was attempting to discriminate; Merritt v. Earle, 31 Barb. 38;

Lamb v. Camden & A. R. & Transp. Co. 2 Daly, 454; Magnin v. Adams Exp. Co.

.50 How. Pr. 457; Orange v. Brown, 3 Wend. 158: Bayles v. Kansas P. R. Co.

5 L.R.A. 480 (dissenting opinion) ; Magnin v. Diasmore, 62 N. Y. 3.5, 2!) Am.

Rep. 442,—on liability of common carrier as arising from the public employment

which he exercises; Berghcim v. Great Eastern R. Co. 5 E. R. C. 404, L. R.

3 C. P. Div. 221. 47 L. J. 0. P. N. S. 318, 38 L. T. N. S. 100, 20 Week. Rop. 301,

on rule and its reai^on charging carrier in all evenis save act of God and of pub-

lic enemy.
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— Duty to carry.

Cited in Dorr v. New Jersey Steam Nav. Co. 11 N. Y. 484, 62 Am. Dec. 125,

on common carrier as being liable for a refusal to carry goods; Western &
A. R. Co. V. McElwee, 6 Heisk. 208, holding that where railroad company receives

goods marked and destined to point beyond its terminus, it by implication under-

takes to carry sucli goods to destination.

Right of coiiiinon carrier to limit liability.

Cited in New York C. R. Co. v. Lockwood, 17 WalL 357, 21 L. ed. 627, 10

Am. Neg. Cas. 024, liolding that common carrier cannot lawfully stipulate for

exemption from responsibility when such exemption is not just and reasonable

in eye of law; :Michigan C. R. Co. v. Mineral Springs Mfg. Co. 16 Wall. 318,

21 L. ed. 297, iiolding that unsigned notice on back of receipt given by railroad

company for goods to be transported, does not relieve company from its obliga-

tion as at common law; Mobile & 0. R. Co. v. Hopkins, 41 Ala. 486, 94 Am.
Dec. 607, holding that carrier cannot stipulate for release from injury caused by

its negligence, even in case of passenger carried on pass; Berry v. Cooper, 28 Ga.

r)43; South & North Ala. R. Co. v. Henlein, 52 Ala. 606, 23 Am. Rep. 578,—
holding that carrier cannot by special contract relieve himself from loss caused

by his negligence, but may restrict common law liability in other respects;

Steele v. Townsend, 37 Ala. 247, 79 Am. Dec. 49, holding that common carrier

cannot limit common law liability by notice but may by special contract ; Southern

Exp. Co. V. Newby, 36 Ga. 635, 91 Am. Dec. 783, holding the giving of a receipt

by an express company which contained a notice limiting their liability as a

common carrier did not relieve them from such liability; Rose v. Des Moines

Valley R. Co. 39 Iowa, 246, holding that railroad company was liable for causing

death of passenger by negligence, although he was riding upo7i free pass, which

stipulated release of company; Hill v. Sturgeon, 28 Mo. 323, holding that "dangers

of river" in bill of lading, mean only natural accidents incident to river naviga-

tion, and does not include such as may be avoided by exercise of skill, judgment

and foresight; Rogers v. Kennebec S. B. Co. 86 Me. 201, 25 L.R.A. 491, 29

Atl. 1069, holding a person accepting a free pass may be bound by conditions

thereof by wliieh he assumes all risk of personal injury; Burtis v. Buffalo &
State Line R. Co. 24 N. Y. 260 (dissenting opinion), on common carrier as liable

independent of contract; McNeill v. Durham & C. R. Co. 135 N. C. 682, 67 L.R.A.

230, 47 S. E. 765, holding that conditions on back of void pass are without effect

upon rights of person who has it for transportation ; Honeyman v. Oregen &
C. R. Co. 13 Or. 352, 57 Am. Rep. 20, 10 Pac. 628, holding that carrier accepting

dog for transportation for accommodation of passenger, can be charged only as

bailee, where passenger was informed of rules; Hays v. Kennedy, 41 Pa. 378,

80 Am. Dec. 627, holding a clause in a bill of lading excepting tlie unavailable

dangers of the river covered a loss wliere the boat was run into and sunk witliout

fault of the master or crew; Michigan C. R. Co. v. Mineral Springs Mfg. Co.

30 Phila. Leg. Int. 337, holding that a carrier cannot restrict its liability by a.

general, unsigned notice printed on the back of a receipt for goods; Cole v.

Goodwin, 19 Wend. 251, 32 Am. Dec. 470; Hollister v. Nowlen, 19 Wend. 234, 32

Am, Dec. 455,—holding the proprietor of a public stage coach was liable for the

loss of the baggage of a passenger although there was a general notice that

f)aggage of passengers was at the risk of the owners ; Kimball v. Rutland & B.

R. Co. 20 Vt. 247, 62 Am. Dec. 567, holding that general notice to public,

limiting obligations as common carrier, will afford no evidence of such contract,

e\.>n if existence and contents of such notice is brought home to party.
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Regulation of carriers.

Cited ill People v. Walser, 3 111. C. C. 58, holding tliat business of railroad

companies is proper subject of police power, and nature and cliaracter of police

regulations must be determined by legislature.

Jjiability of carrier for negligence resulting in injury to employee.
Cited in Lockhart v. Lichtenthaler, 46 Pa. 151, holding that a carrier is liable

for injuries to a brakeman resulting from a collision with oil barrek due to

mutual negligence of those in charge and of another person.

Warehouseman as exercising public employment.
Cited in Munn v. People, 69 111. 80 (dissenting opinion), on warehousemen

as exercising public employment at common law ; Ladd v. Southern Cotton Press

& Mfg. Co. 53 Tex. 172, holding that business of warehousing and compressing

cotton is not employment which common law declares public.

Rights of pledgee in property pledged.

Cited in Hall v. Page, 4 Ga. 428, 48 Am. Dec. 235, holding collateral securities

pledged bona fide for the payment of a debt were not subject to garnishment at

the suit of other creditors; Fidelity Sav. Bank & Safe Depository v. Shufeldt, 2

111. C. C. 36, holding that creditor is not obliged to sell securities which he holds

as collateral to indebtedness, even though debtors request him to do so; Wads-
worth V. Thompson, 8 111. 423, holding a creditor holding goods as collateral

security for a debt cannot sell such goods in satisfaction of the debt until the

expiration of the time for which the time of payment of the debt has been ex-

tended; Soule V. White, 14 Me. 436; Huntingdon v. Mather, 2 Barb. 538:

Wolff V, Farrell, 3 Brev. 68; Baldwin v. Black, 119 U. S. 643, 30 L. ed. 530, 7

Sup. Ct. Rep. 326 (dissenting opinion); Union Nat. Bank v. Post, 55 111. App.

369,—on rights of pledgee in property pledged; Stief v. Hart, 1 N. Y. 20, holding

that pledgee is entitled to hold possession of property pledged until purchaser

at sale on execution redeems it; Raynolds v. Carter, 12 Leigh. 166, 37 Am.

Dec. 642, on right of pledgee where pledge is lost without his fault.

Termination of pledge by tender of payment.

Cited in Weeks v. Baker, 152 Mass. 20, 24 N. E. 005, holding a mortgagor of

personalty upon a tender of payment by him and a nonreturn of the property

may retain replevin without bringing the money into court; Folsom v. Barrett,

180 Mass. 439, 91 Am. St. Rep. 320, 62 N. E. 723, on right of bailor to dis-

charge lien by a tender of the amount due on the debt; Norton v. Baxter, 41

Minn. 146, 4 L.R.A. 305, 16 Am. St. Rep. 679, 42 N. W. 865, holding a tender

of payment of debt after maturity wliicli is refused without good reason dis-

charges the lien of a creditor upon property' held in pledge; Tiffany v. St. John,

65 N. Y. 314, 22 Am. Rep. 612; Farmers' Fire Ins. & Loan Co. v. Edwards,

26 Wend. 541; Kortright v. Cady, 21 N. Y. 343, 78 Am. Dec. 145,—holding a

tender of money due upon a mortgage, before foreclosure, discharges the lien

;

Haskins v. Patterson, 1 Edm. Sel. Cas. 120, holding that upon tender to pledgee,

he becomes divested of qualified property, and becomes wrongdoer if he persists

in retaining article pledged.

Rights of mortgagor in property mortgaged.

Cited in Knollenberg v. Nixon, 171 Mo. 445, 94 Am. St. Rep. 790, 72 S. ^V.

41, holding that tender before sale by mortgagor, does not extinguisli lien. l)ut

only stops running of interest and costs from day of tender; Dudley v. Hawley,

40 Barb. 397, holding that mere possession by mortgagor of personal properly
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for more than year after forfeiture of mortgage witli aspent of mortgagee

docs not enable former to give good title in absence of autliority to sell.

Enlorcenient of lien for labor by sale of property.

Cited in Re Herbst, 03 Hun, 247, 17 N. Y. Supp. 7C0 (dissenting opinion), on

right -of person holding lien for work done to sell property.

Kecosnition of degrees of negligence.

Referred to as leading case in Giblin v. M'MuUen, 3 E. R. C. (513, 3S L. J. P. C.

N. S. 25, L. R. 2 P. C. 318, 21 L. T. N. S. 214, 17 Weak. Rep. 445, approving "gross

negl'igence" as a term of common description but condemning it as a definitive

term.

Cited in Valparaiso v. Schwerdt, 40 Ind. App. G08, 82 N. E. 923, us recognizing

degrees of negligence.

Gross neglect, what constitutes.

Cited in Mark v. Hudson River Bridge Co. 103 N. Y. 28, 8 N. E. 243, on

wliat constitutes gross neglect.

Ordinary prudence as test of care.

Cited in Bizzell v. Booker, 16 Ark. 308, on a person as not liable for damages

where he was exercising the care and caution that a prudent man would observe

i

Yalighan v. Menlove, 18 E. R. C. 715, 3 Ring. N. C. 468, 3 Hodges, 51, 1 Jut.

215, 6 L. J. C. P. N. S. 92, 4 Scott, 244, on care of a supposed prudent man as

practicable test of negligence.

Misfeasance and nonfeasance distinguished.

Cited in Southern R. Co. v. Rowe, 2 Ga. App. 557, 59 S. E. 462, distinguishing

lietween novifeasance and misfeasance.

Jjiabilily of principal for acts of agent.

Cited in New Orleans, J. & G. N. R. Co. v. Bailey, 40 Miss. 395, on the lia-

bility of principal for the acts of his agent.

Necessity of consideration for a contract.

Cited in Logan v. Lee, 10 Ark. 585, to the point that contract made without

any consideration is wholly void.

Sufliciency of consideration for a contract.

Cited in Ferrill v. Brewis, 25 Gratt. 765; Robinson v. Threadgill, 35 N. C. (IS

Ired. L.) 39,—holding where a man undertakes to collect notes for another

without mention of consideration, tliere is a sufficient legal consideration for the

engagement; Middlekauff v. Smith, 1 Md. 329; Folck v. Smith, 13 Md. 85; Hill

v. Day, 108 Me. 467, 81 Atl. 581, Ann. Cas. 1913C, 971,—to the point that con-

fidence induced by undertaking any service for another is sufficient legal con-

sideration to create duty in performance of it; Farmer v. Stewart, 2 N. H. 97,

on the suspension or forbearance of a right as being a sufficient consideration for

a contract; Brown v. Ray, 32 N. C. (10 Ired. L.) 72, 51 Am. Dec. 379, holding

that trust or confidence reposed, by reason of undertaking to do act, is sufficient

consideration to support action on promise; Pollock v. Carolina Interstate

Bldg. & L. Asso. 51 S. C. 420, 64 Am. St. Rep. 683, 29 S. E. 77, holding that

receipt of money by cashier of bank on deposit to be held subject to instructions,

is sufficient consideration to hold bank to performance of conditions; McDaniels

V. Robinson, 26 Vt. 316, 62 Am. Dec. 574, on the delivery and acceptance of goods

as being a sufficient consideration for any undertaking with regard to; Wills v.

Browne, 1 D. L. R. 388, holding that mere acceptance of goods by mandatory

is sufficient consideration for liis promise to render service in respect to them.
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I/iability of agt-nts.

Cited in Suerard v. The Lovspring, 42 Fed. 853, holding that unpaid agent in

possession of property of another is only liable in action charging negligence;

Liotard v. Graves, 3 Caines, 226, on the liability of an agent having a o-eneral

discretion; Conner v. VTinton, 8 Ind. 31.5, 65 Am. Dec. 761, holding that man-
datory is responsible only for gross ignorance or gross neglioonce; Harris v.

Sheffield, 10 N. S. 1, to the point that mandatory is liable only for gross neicli-

gence or breach of faith.

Cited in Tiffany, Ag. 410, 411. on duties of gratuitous agent to principal.

Act of God or public enemy as relieving one from liability.

Cited in Pollard v. Shaaffer, 1 Dall. 210, 1 L. ed. 104, 1 Am. Dec. 239. holding

a tenant was not bound by a covenant to return the premises in good repair

where it has been taken possession of and wasted by a public enemy; Central of

Georgia R. Co. v. Sigma Lumlier Co. 170 Ala. 627, 54 So. 205, Ann. Cas. 1912D,

965, holding that where goods are injured by providential causes while in pos-

session of carrier who is in default, carrier is liable; -Central of Georgia R. Co.

V. Hall, 124 Ga. 322, 4 L.R.A.(N.S.) 898, 110 Am. St. Rep. 170, 52 S. E. 679,

4 Ann. Cas. 128, 19 Am. Neg. Rep. 116, holding that in order to avail himself of

act of God as excuse, burden is on carrier to establish not only that act of God
ultimately occasioned laws, but that his own negligence did not contribute there-

to; Clyde S. S. Co. v. Burrows, 36 Fla. 121, 18 So. 349; Fish v. Chapman, 2 Ga.

349, 46 Am. Dec. .393; Alabama G. S. R. Co. v. Little, 71 Ala. 611,—holding
that by common law common carrier is absolutely liable for safety of goods,

and responsible for losses except such as are caused by act of God or public

enemy; Fergusson v. Brent, 12 Md. 9, 71 Am. Dec. 582, holding that by " Act

of God" is meant, natural necessity, which could not have been occasioned by

intervention of man, but which proceeds from physical causes alone; New Bruns-

wick S. B. & Canal Transp. Co. v. Tiers, 24 N. J. L. 697, 64 Am. Dee. 394, holding

that common carrier is not excused from liability when loss is caused by act of

God, unless act of God is proximate cause of injury; ^fcKinley v. C. .Jutte & Co.

230 Pa. 122, 79 Atl. 244, Ann. Cas. 1912A, 452, holding that loss by act of God
is such irresistible disaster as results from natural causes and in no sense at

tributable to human agency; Friend v. Woods, 6 Graft. 189, 52 Am. Dec. 119,

holding that act of God, whieli will excuse common carrier, must be direct and

violent act of nature; Smith v. Whiting, 3 U. C. Q. B. 0. S. 597, holding that

forwarder is common carrier, and is not liable for loss arising from act of God
or king's enemy.

Cited in Porter, Bills of L. 128, on what is an act of God excusing liability of

carrier; Porter, Bills of L. 223, on wliat are not public losses by the public enemy;

1 Hutchinson, Car. 3d ed. 326, on carrier's nonliability for losses arising from

acts of public enemy; 4 Elliott, Railr. 2d ed. 136, 137, on liability of carrier for

acts of public enemies; 2 Cooley, Torts, 3d ed. 134^, on carrier's liability for loss

of goods otherwise than by act of Gnd or public enemy; 5 Thompson, Neg. 896,

on liability of common carrier for loss by public enemies.

liaw as being reason perfected.

Cited in Hale v. Everett, 53 N. H. 9, 10 Am. Rcji. 82 (dissenting opinion), on

nothing being law that is not reason.

Construction of contracts.

Cited in Roliinson v. United States, 13 Wall. 303, 20 L. ed. 653, h(d(iiiig that

custom and usage is properly received to ascertain meaning and intention of

parties to contract, meaning of which could not be ascertained witliout aid of
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such extrinsic evidence; State v. Colonial Club, 154 N. C. 177, 31 L.R.A. (N.S.)

387, 69 S. E. 771, Ann. Gas. 1912A, 1079, to the point that in all matters of con-

tract intention of parties given character and effect to transaction.

Non-recovery on contract where subject matter destroyed.

Cited in Chicago Edison Co. v. Huyett & S. Mfg. Co, 167 111. 233 (affirming

60 111. App. 222), holding that there can be no recovery on quantum meruit,

or otherwise, where ventilating system which contractor is installing in build-

ing under contract by which payment is to be made in a lump sum 30 days

after acceptance of work, is destroyed by fire before completion or acceptance of

contract.

Alteration of reports by reporter.

Cited in Funk v. Holdeman, 53 Pa. 229, 7 Mor. Minn. Rep. 203, on im-

propriety of reporter improving upon cases and drawing unwarranted con-

clusions.

What is law.

Cited in Siege! v. New -York C. & H. R. R. Co. 178 Fed. 873; Hale v. Everett,

53 N. H. 9, 16 Am. Rep. 82,—to the point tliat nothing is law that is not reason.

5 E. R. C. 200, LYON v. MELLS, 5 East, 428, 1 Smith, 478, 7 Revised Rep. 726.

Ship owner or master as common carrier.

Cited in Liver Alkali Co. v. Johnson, L. R. 9 Exch. 338, 43 L. J. Exch. N. S.

216, 31 L. T. N. S. 95, 2 Asp. Mar. L. Cas. 332, holding a ship owner who lets out

his vessel for the conveyance of goods to any customer who applies to him is a

common carrier.

Liability of common carriers.

Cited in Jones v. Pitcher, 3 Stew. & P. (Ala.) 135, 24 Am. Dec! 716, on com-

mon carrier as liable for all losses except those sustained by the act of God or

the Kings' enemies.

liiability of carrier by sea.

Cited in Charleston & C. S. B. Co. v. Bason, Harp. L. 262, holding the owners

of a boat were liable where property was damaged by sea water coming aboard

when the vessel grounded from the reflex of the tide; Smith v. Whiting, 3 U.

C. Q. B. 0. S. 597, holding the owners of a ship were not liable where the boat

was lost by reason of a sudden and unusual gale; Re Sinclair, Fed. Cas. No.

12,895, on liability of ship owners for loss of cargo because of the unseaworthi-

ness of the vessel; Weston v. Minot, 3 Woodb. & M. 437, Fed. Cas. No. 17,453,

on defects in a ship as defeating right of ship owners to recover for freight;

Kopito^" V. Wilson, L. R. 1 Q. B. Div. 377, 45 L. J. Q. B. N. S. 436, 34 L. T. N.

S. 677, 24 Week. Rep. 706, 3 Asp. Mar. L. Cas. 163, holding the owners of a

ship were liable for the loss of a cargo of armor plate where during rough

weather the plates broke loose and went through the side of the ship causing its

loss; Nugent v. Smith, 1 C. P. Div. 19, 423, 45 L. J. C. P. N. S. 697, 34 L. T.

N. S. 827, 24 Week. Rep. 237, 3 Asp. Mar. L. Cas. 198, 1 Eng. Rul. Cas. 216,

holding a ship owner carrying a horse for hire was liable for its loss where with-

out any negligence on his part the animal was so injured during rough weather

as to die.

Distinguished in Bell v. Pidgeon, 5 Fed. 634, holding the owner of a scow

M'ho hired his boat to carry a cargo of chalk was not liable where through no

fault of defendants the scow was caught in tlie swell of a passing vessel and part

of cargo rolled overboard.



481 NOTES ON ENGLISH RULI>;G CASES. [5 E. R. C. 2UG

Right of carrier to relieve himself from liability.

Cited in Tlie Svend, 1 Fed. 54, holding exceptions in a bill of lading against

breakage, leakage and rust did not relieve the carrier where cargo was injured

by salt water owing to improper storage and defective condition of the vessel;

Perkins v. New York C. R. Co. 24 N. Y. 196, 82 Am. Dec. 281; New Jersey

Steam Nav. Co. v. Merchants' Banlc, 6 How. 344, 12 L. ed. 465; Dixon v. Riche-

lieu & 0. Nav. Co. Cameron (Can.) 66; Mobile & 0. R. Co. v. Weiner, 49 Miss.

725,—on right of common carrier to i-estrict his liability; Hamilton v. Grand

Trunk R. Co. 23 U. C. Q. B. 600; Fitzgerald v. Grand Trunk R. Co. 4 Ont. App.

Rep. 601,—holding defendants wore not excused from liability by a reservation

to the effect that the goods were carried at the risk of the shipper, where the

defendant failed to provide suitable cars; Harris v. Great Western R. Co. L. K.

1 Q. B. Div. 515, 45 L. J. Q. B. N. S. 729, 34 L. T. N. S. 647, 25 Week. Rep. 63

;

Sager v. Portsmouth, S. & P. & E. R. Co. 31 Me. 228, 50 Am. Dec. 659,—holding

an assumption by owner of goods, of the risk of all damages that might happen

in the course of transportation did not relieve the carrier from liability for

damage resulting from his negligence; Peek v. North Staffordshire R. Co. 5

E. R. C. 286, 10 H. L. Cas. 473, 32 L. J. Q. B. N. S. 241, 8 L. T. N. S. 768, 11

Week. Rep. 1023, as one of the decisions on limitation of liability which pre-

ceded and led up to the Railway and Canal Traffic act.

Cited in notfe in 8 L.R.A. (N.S.) 200, on applicability of stipulation abrogating

or limiting carrier's liability for baggage, to losses due to negligence.

— By general notice.

Cited in Cole v. Goodwin, 19 Wend. 251, 32 Am. Dec. 470, holding the owner

of a stage coach could not by a public notice that all baggage was carried at the

risk of the owner exempt himself from liability for loss of a passenger's trunk.

Duty of carrier to provide suitable and safe means of conveyance.

Cited in Potts v. Wabash, St. L. & P. R. Co.. 17 Mo. App. 394, holding a con-

tract signed by the shipper releasing the carrier will not relieve carrier of his

duty to furnish suitable means of conveyance.

Cited in note in 37 L. ed. U. S. 293, on duty and liability as carrier of live

stock.

Cited in 2 Hutchinson Car. 3d ed. 543, on carrier's duty to provide safe and

suitable vehicles; 4 Elliott Railr. 2d ed. 167, on duty of carrier as to cars and

equipments.

— Safe and seaworthy ship and proper stowage.

Cited in Werk v. Leathers, 1 Woods, 271, Fed. Cas. No. 17,415, holding the

charterer of a ship will be liable for damages to cargo by reason of defects in

ship of which he was unaware and which were not apparent on examination

:

Humphreys v. Reed, 6 Wliart. 435; The Hadji, 22 Blatchf. 235, 20 Fed. 875;

Lyon V. Alvord, 18 Conn. 66,—on it being the duty of the owners of a ship to

see that it is competent to perform the service for which freighted; Suerard v.

The Lovspring, 42 Fed. 853, on it being the duty of ship owner to provide staunch

and seaworthy vessels; Pendleton v. Kinsley, 3 Cliff. 416, Fed. Cas. No. 10,922,

on whether common carriers of passengers are insurers of the seaworthiness of

the vessel; The Edwin I. Morrison, 153 U. S. 199, 38 L. ed. 688, 14 Sup. Ct.

Rep. 823, on owner of a ship as not excused from liability because the defects

were latent.

Cited in note in 5 E. R. C. 272, on implied contract by carrier of seaworthiness

and fitness of vessel.

Notes on E. R. C—31.
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Cited in Hughes Adm. 58, on seaworthiness as implied condition of marine in-

surance on vessel, cargo or freight.

— Implied contracting to provide a suitable and safe conveyance.

Cited in Wilson v. Griswold, 9 Blatehf. 267, Fed. Cas. No. 17,806; Steel v.

State Line S. S. Co. L. E. 3 App. Cas. 72, 37 L. T. N. S. 333, 3 Asp. Mar. L. Cas.

516, 4 Eiig. Rul. Cas. 697; Stanton v. Richardson, L. R. 7 C. P. 421, 5 Eng. Eul.

Cas. 632, L. R. 9 C. P. 390, 41 L. J. C. P. N. S. 180, 43 L. J. C. P. N. S. 230,

45 L. J, C. P. N. S. 78, 33 L. T. N. S. 193, 24 Week. Rep. 324, 3 Asp. Mar. L.

Cas. 23; Cheraw & S. R. Co. v. Broadnax, 109 Pa. 432, 58 Am. Rep. 733, 1 Atl.

228, 16 W. N. C. 529, 42 Phila. Leg. Int. 522,—holding in a contract of affreight-

ment there was an irnplied contract on the part of the ship owner that the ship

is tight and seaworthy; The Caledonia, 157 U. S. 124, 39 L. ed. 644, 15 Sup.

Ct. Rep. 537, holding the implied warranty of seaworthiness extended to a pro-

pellor shaft broken during ordinary 'Weather because of latent defects; The Glen-

fruin, L. R. 10 Prob. Div. 103, 54 L. J. Prob. N. S. 49, 52 L. T. N. S. 769, 33

Week. Rep. 826, 5 Asp. Mar. L. Cas. 413, holding same where crank shaft broke

because of latent defects; The Southwark, 191 U. S. 1, 48 L. ed. 65, 24 Sup. Ct.

Rep. 1; The Casco, 2 Ware, 84, Fed. Cas. No. 2,486; Trainor v. Black Diamond

S. S. Co. 16 Can. (S. C.) 156; Union S. S. Co. v. Drysdale, 32 Can. S. C. 379

(dissenting opinion); Readhead v. Midland R. Co. L. R. 2 Q. B. 412, L. R. 4

Q. B. 379, 38 L. J. Q. B. N. S. 169, 9 Best. & S. 519, 20 L. T. N. S.'628, 17 Week.

Rep. 737, 5 Eng. Rul. Cas. 436; Ye Seng Co. v. Corbitt, 9 Fed. 423,—on owner

of vessel as impliedly contracting that vessel is fit for the purpose used.

Exemption from liability brought on by act of other party.

Cited in Standard Marine Ins. Co. v. Nome Beach, Lighterage & Transp. Co.

1 L.R.A.(N.S.) 1095, 67 C. C. A. 602, 133 Fed. 636; Chandler v. Worcester Mut.

F. Ins. Co. 3 Cush. 328,—questioning personal default of insured as defense to

insurer,

5 E. R. C. 273, DAVIS v. GARRETT, 6 Bing. 716, 8 L. J. C. P. 253, 4 Moore &

P. 540, 31 Revised Rep. 524.

Liability of common carrier.

Cited in Caldwell v. Southern Exp. Co. 1 Flipp. 85, Fed. Cas. No. 2,303, on when

act of God or public enemy will excuse carrier from liability; Taylor v. Great

Northern R. Co. L. R. 1 C. P. 385, 35 L. J. C. P. N. S. 210, 12 Jur. N. S. 372, 14

L. T. N. S. 363, 14 Week. Rep. 639, 1 Harrison & R. 471; Fish v. Chapman, 2

Ga. 349, 46 Am. Dec. 393,—on common carrier as an insurer of goods entrusted

to his care; Scovill v. Griffith, 12 N. Y. 509, on delay in delivering goods as

rendering carrier liable where there has been a deterioration and loss; Fitz-

gerald V. Grand Trunk R. Co. 28 U. C. C. P. 586, on liability of common carrier

for loss of goods.

Cited in 4 Elliott Railr. 2d ed. 176, on what constitutes unreasonable delay

by carrier; 4 Elliott Railr. 2d ed. 244, on time of delivery by carrier; 1 Hutchin-

son Car. 3d ed. 315, on carrier's liability for loss which would not have occurred

but by carrier's unreasonable delay; 2 Hutchinson Car. 3d ed. 717, on carrier's giv-

ing preference to preservation of human life rather than protection of property ; 2

Hutchinson Car. 3d ed. 724, on circumstances making delay by carrier a duty.

L/iability of a common carrier by water.

Cited in Devillers v. The John Bell, 6 La. Ann. 544, holding the original carrier

was liable for the loss of goods where they were reshipped in an unseaworthy
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vessel; Smith v. Whiting, 3 U. C. Q. B. O. S. 597, holding owner of a ship

were not liable for the loss of a cargo where a collision resulting in the sinking

of the vessel was caused by an extraordinary and sudden gale; Grill v. General
Iron Screw Collier Co. L. R. 1 C. P. 600, 35 L. J. C. P. N. S. 321, 12 Jur.

N. S. 727, 14 Week. Rep. 893, 4 Eng. Rul. Cas. 680, holding ship owners liable

for the loss of a cargo by reason of a collision whicli was negligent, although
bill of lading exempted carrier from liability for accidents.

— Deviation from route or terms of carriage.

Referred to as leading case in Crosby v. Fitch, 12 Conn. 410, 31 Am. Dec.

745, holding ship owners liable for the loss of a cargo where the master without
reasonable necessity deviated from the usual route of vessels for that particular

voyage; Powers v. Davenport, 7 Blackf. 497, 43 Am. Dec. 100, holding carrier

liable where person carrying goods for hire deviated from the usual route and
was precipitated into a stream by a bridge giving way.

Cited in Maghee v. Camden & A. R. Transp. Co. 45 N. Y. 514, 6 Am. Rep. 124;

Phillips V. The Sarah, 38 Fed. 252; Taylor v. Moran, 11 Can. S. C. 347; Trainor
v. Black Diamond S. S. Co. 16 Can. S. C. 156; Svensden v. Wallace, 10 App.
Cas. 404, 54 L. J. Q. B. N. S. 497, 52 L. T. N. S. 901, 34 Week. Rep. 369, 5

Asp. Mar. L. Cas. 453, L. R. 13 Q. B. Div. 69, 24 Eng. Rul. Cas. 445; Collier

V. Valentine, 11 Mo. 299, 49 Am. Dec. 81,—on deviation from course as rendering

carrier liable for the loss of cargo; Wright v. Holcombe, 6 U. C. C. P. 531;

Burns v. Cassells, 26 N. B. 20; Scaramanga v. Stamp, L. R. 4 C. P. Div. 316, L.

R. 5 C. P. Div. 295, 49 L. J. C. P. N. S. 674, 42 L. T. N. S. 840, 28 Week. Rep.

691, 4 Asp. Mar. L. Cas. 295,—^holding ship owner liable if deviation was not

reasonably necessary; Royal Exch. Shipping Co. v. Dixon, L. R. 12 App. Cas.

11, 56 L. J. Q. B. N. S. 266, 56 L. T. N. S. 206, 35 Week. Rep. 461, 6 Asp.

Mar. L. Cas. 92, holding where a cargo was carried in a manner in breach

of the contract ol carriage the carrier would not set up that the loss was within the

exception of the perils of the sea.

Distinguished in Coady v. Newfoundland, Newfoundland Rep. (1884-96) 588;

holding the state of the weather delaying a charter party could be pleaded as

a defense for action for demurrage.

Duty of carrier to deliver goods at particular place or by particular

route.

Cited in The Indrapura, 171 Fed. 929, holding that it is duty of owner of

vessel to proceed in course agreed upon, or if note is designated in contract

in customary or usual track of sea to point of delivery; Cox v. Peterson, 30

Ala. 608, 68 Am. Dec. 145, holding owners of a steam boat who contracted

to carry goods to a certain point Were liable for the loss of the goods by fire

though they carried them as far as the low stage of water would permit and

placed them in a warehouse; McKahan v. American Exp. Co. 209 Mass. 270,

35 L.R.A.(N.S.) 1046, 95 N. K 785, Ann. Cas. 1912B, 612, holding that car-

rier of animals who makes material departure from method of transportation,

avoids express contract of carriage.

Cited in notes in 35 L.R.A. (N.S.) 1048, on deviation as affecting carrier's

right to avail itself of special contract; 37 L.R.A. (N.S.) 223, on duty of car-

rier as to route; 2 B. R. C. 589, 608; on effect of deviation upon carrier's rights

and liabilities.

Cited in 4 Elliott Railr. 2d ed. 90, on liability of initial carrier for devia-

tion or failure to obey instructions; 1 Thomas Neg. 2d. ed. 300, on effect of

deviation by carrier on liability for loss; 1 Hutchinson Car. 3d ed. 309, on
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liability of carrier for loss wliere he has deviated from the usual course; 2

Hutchinson Car. 3d ed. 682, on carrier's duty to transport by usual route;

Porter Bills of L. 13G, on liability of carrier for loss in case of deviation and

act of God concurring in loss.

Effect on insurance policy of deviation from route.

Cited in Constable v. National S. S. Co. 154 U. S. 51, 38 L. ed. 903, 14 Sup.

Ct. Rep. 1002, holding that deviation which is customary incident of voyage,

neither avoids policy of insurance nor subjects carrier to responsibility of in-

surer.

Liability of carrier for loss of goods by act of (5od, or public enemy.
Cited in Wald v. Pittsburg, C. C. & St. L. R. Co. 162 111. 545, 35 L.R.A. 356,

53 Am. St. Rep. 332, 44 N. E. 888, holding that carrier which, without suffi-

cient reason, fails to ship trunk of passenger upon limited train taken by pas-

senger is liable for its loss by flood which comes upon later train on which

it is shipped; Henry v. Atchison, T. & S. F. R. Co. 83 Kan. 104, 28 L.R.A. (N.S.)

1088, 109 Pac. 1005, holding that railway company is liable for loss of goods

at station by unprecedented flood where it wrongfully refused to deliver them

fo consignee; Read v. Spaulding, 5 Bosw. 409, holding that carrier is liable

for injury to goods caused by act of God, if by his culpable negligence or un-

excused and unreasonable delay, in transportation, he unnecessarily exposes

goods to peril.

Cited in 4 Elliott Railr. 2d ed. 180, on liability of carrier for destruction of

goods by fire while awaiting transportation; 4 Elliott, Railr. 2d ed. 129, on

what constitutes an act of God exonerating carrier from liability; 4 Elliott,

Railr. 2d ed. 136, on liability of carrier where its negligence precedes act of

God; 4 Elliott Railr. 2d ed. 132, on burden resting on carrier of proof that

act of God caused loss; 1 Hutchinson, Car. 3d ed. 330, 331, on carrier's liabil-

ity where loss by public enemy is caused by its negligence or deviation ; Porter,

Bills of L. 134, on liability of carrier in case of act of God and concurring

negligence.

Liiability of bailee exceeding terms of bailment.

Cited in Kelly v. White, 17 B. Mon. 124; King v. Shanks, 12 B. Mon. 410,—

holding a person hiring a slave for a particular purpose was liable for his

death where he was accidentally killed while engaged in another employment;

Lilley v. Doubleday, L. R. 7 Q. B. Div. 510, 51 L. J. Q. B. N. S. 310, 44 L.

T. N. S. 814, 46 J. P. 708, holding a warehouseman placing goods left with

him for storage was liable for their destruction by fire without any negligence

on his part where he placed the goods in a different place than he contracted

to put them.

Disting-uished in Harris v. Great Western R. Co. L. R. 1 Q. B. Div. 515,

45 L. J. Q. B. N. S. 729, 34 L. T. N. S. 647, 25 Week. Rep. 63, holding bailees

of property were not liable for the loss thereof where they left the property in

vestibule of station instead of in the baggage room.

liiability of servant to master for negligence.

Cited in Zuekee v. Wing, 20 Wis. 408, 91 Am. Dee. 425, holding that servant

is liable to master for injuries caused by negligence to property of master al-

though negligence of another servant not made defendant, concurred in pro-

ducing such injury.

Cited in 5 Thompson, Neg. 249, on liability of servant to master.
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Proximate cause of injury where natural forces co-operate with breach
of duty.

Cited in Selleck v. Lake Shore & M. S. R. Co. 93 Mich. 375, 18 L.R.A. 154,

53 N. W. 556; Lawrence v. Heidbreder Ice Co. 119 Mo. App. 316, 93 S. W. 897;

Gilman v. Noyes, 57 N. H. 627 ( dissenting opinion); Lamb v. Camden & A. R.

& Transp. Co. 2 Daly, 454; Atkinson v. Goodrich Transp. Co. 60 Wis. 141,

50 Am. Rep. 352, 18 N. W. 764; Marble v. Worcester, 4 Gray, 395 (dissenting

opinion),—on where omission of duly or negligent acts may be said to be

the proximate cause of an injury; Denver & R. G. R. Co. v. Bedell, 11 Colo.

App, 139, 54 Pac. 280, holding the negligence of defendant's servants in failing

to keep the doors of a coach closed in cold weather was the direct and proxi-

mate cause of plaintiff's injury caused by the sudden lurching of the train while

he was closing the door; Cole Bros. v. Wood, 11 Ind. App. 37, 36 N. E. 1074,

holding a master was liable for injuries to a servant through the acts of a fellow

servant where the master was at fault in placing the injured servant in an

unsafe position; Baltimore & P. R. Co. v. Reaney, 42 Md. 117, holding defend-

ants were liable for the injury of plaintiff's house by reason of the construction

of a tunnel although but for the peculiar construction of the house there would

have been no injury; McDonald v. Snelling, 14 Allen, 290, 92 Am. Dec. 768, holding

a person who by his negligent driving causes the horses of another to run away and

collide with the rig of a third party is liable for the injury so caiised; Ferris v.

Board of Education, 122 Mich. 315, 81 N. W. 98, holding a board of education liable

for injury to a person by his falling on ice which fell off of roof of school

house onto his premises; Browning v. Wabash Western R. Co. 124 Mo. 55, 27

S. W. 644, holding the negligence of defendants in leaving cars in a dangerous

position without brakes rendered them liable for the death of an employee in

a wreck caused by act of another employee which would not have occurred but

for the absence of brakes.

Cited in 1 Cooley, Torts 3d ed. 105, on proximate and remote cause of injury.

— In cases of common carriage.

Referred to as leading case in Smith v. Whitman, 13 Mo. 352, holding a car-

rier was liable for damages where by reason of his delay in shipping navigation

was closed and on the delivering of the cargo on the reopening of navigation

the prices had dropped.

Cited in Wald v. Pittsburg, C. C. & St. L. R. Co. 162 111. 545, 35 L.R.A.

356, 53 Am. St. Rep. 332, 44 N. E. 888, holding common carrier could not

excuse the destruction of a passenger's baggage by a flood caused by the burst-

ing of a dam where there would have heen no loss except for their delay in

sending the baggage; Bibb Broom Corn Co. v. Atchison, T. & S. F. R. Co.

94 Minn. 269, 69 L.R.A. 509, 110 Am. St. Rep. 361, 102 N. W. 709, 3 Ann.

Cas. 450; Read v. Spaulding, 30 N. Y. 630, 86 Am. Dec. 426 (affirming 5

Bosw. 395); Green-Wheeler Shoe Co. v. Chicago, R. I. & P. R. Co. 130 Iowa,

123, 5 L.R.A. (N.S.) 882, 106 N. W. 498, 8 Ann. Caa. 45,—holding carrier was

liable for the destruction of a shipment of goods during an unprocodonted flood

where there was a delay in shipping the goods; Terra Haute & I. R. Co. v.

Buck, 90 Ind. 346", 49 Am. Rep. 168, holding negligence of carrier resulting in in-

jury to passenger was the proximate cause of his death where it left him in such

an enfeebled condition as to be unable to resist the inroads of disease; New Bruns-

wick S. B. & Canal Transp. Co. v. Tiers, 24 N. J. L. 697, 64 Am. Dec. 394,

holding a carrier leaving vessel in an exposed position could not set up that

no loss would have occurred but for the fact that the storm produced an un-
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usually low tide causing the vessel to strike on a projecting timber of the

wharf; The Ontario, 37 Fed. 220, holding where a vessel that was stranded

was scuttled to save her from a total loss, a storm coming on, the negligent

stranding was the proximate cause of the loss.

Distinguished in Rodgers v. Missouri P. R. Co. 75 Kan. 222, 10 L.R.A.(N.S.)

658, 121 Am. St. Rep. 416, 88 Pac. 885, 12 Ann. Cas. 441 holding the negligent

delay of a carrier in carrying goods to point of destination will not render it

liable where the goods are destroyed at point of destination by an unprec-

edented flood before delivery.

Actionable breach of instructions by agent.

Distinguished in State Ins. Co. v. Richmond, 71 Iowa, 519, 32 N. W. 496,

where nominal damages only were held allowable against an agent who effected

an insurance binding his principal but on a proper risk and at the regular

rate.

Right of negligent person to set up that injury might have resulted

in any event.

Cited in Boucher v. Larochclle, 74 N. H. 433, 15 L.R.A.(N.S.) 416, 68 Atl.

870, holding a person charged with causing the death of a person by the negli-

gent use of chloroform during an operation could not set up that death might

have resulted in any case; Harvey v. Epes, 12 Gratt. 153; Wallace v. Swift,

31 U. C. Q. B. 523; Grant v. Acadia Coal Co. 34 N. S. 319; Moore v. Central R.

Co. 24 N. J. L. 268,—on no right as existing on part of person charged with

negligent act to set up that injury might have resulted anyhow.

Cited in 2 Kinkead, Torts 905, on what defenses may be made to action for

death by wrongful act.

Contribution to injury by third person as not relieving one from lia-

bility.

Cited in Meade v. Chicago, R. I. & P. R. Co. 68 Mo. App. 92, holding that

where plaintiff has been injured by wrongful act of defendant, fact that

third party by his wrong contributed to injury, does not relieve defendant.

\feasure of damages.

Cited in Kent v. Hudson River R. Co. 22 Barb. 278, holding in an action

against a common carrier for a delay in transporting sheep to market the

carrier was liable for the loss caused by the fall in the market; Monteith v.

Merchants' Despatch & Transp. Co. 9 Ont. App. Rep. 282, holding the same

in the case of a shipment of seed grain.

Distinguished in Jones v. New York & E. R. Co. 29 Barb. 633; Wibert v.

New York & E. R. Co. 19 Barb. 36,—holding for a delay of carrier in convey-

ing a stock of butter to market, the difference in market prices could not be

recovered as damages.

Questioned in McCurdy v. Wallblom Furniture & Carpet Co. 94 Minn. 326,

102 N. W. 873, 3 Ann. Cas. 468, where doubt is expressed as to its being an

authority on the measure of damages.

Remote and proximate damages.

Cited in Milton v. Hudson River, S. B. Co. 37 N. Y. 210, as. an authority on

the nearness of damages caused by breach of contract.

5 E. R. C. 281, SKINNER v. UPSHAW, 2 Ld. Raym. 752.

Carrier's lien for charges.

Cited in Everett v. Coffin, 6 Wend. 603, 22 Am. Dec. 551, holding that action
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of trover cannot be maintained against assignee of lien of master of vessel

for freight, until lien is satisfied; Jordan v. James, 5 Ohio, 88, holding that

carrier's right to hold goods against consignee, extends no further than until

he is paid for carriage; Gurney v. Mackay, 37 U. C. Q. B. 324; McMillan v.

Byers, 4 Manitoba L. R. 76; Gregg v. Illinois C. R. Co. 147 111. 550, 37 Am.
St. Rep. 238, 35 N. E. 343,—on carrier's having lien on goods transported for

his charges.

Cited in 2 Hutchinson, Car. 3d. ed. 958, on carrier's lien for freight.

— Necessity of possession.

Cited in Perkins v. Hill, 2 Woodb. & M. 158, Fed. Cas. No. 10,987, on lien

of carrier as lost by a delivery of the goods to consignee.

5 E. R. C. 286, PEEK v. NORTH STAFFORDSHIRE R. CO. 10 H. L. Cas. 473,

9 Jur. N. S. 914, 32 L. J. Q. B. N. S. 241, 8 L. T. N. S. 768, 11 Week.
Rep. 1023, Rev'g the decision of the Exchequer Chamber reported in El.

Bl. & El. 986, which reverses the Court of Exchequer reported in El. Bl.

& El. 958.

Duty of carrier to carry for a reasonable compensation.
Cited in Camblos v. Philadelphia & R. R. Co. 9 Phila. 411, 30 Phila. Leg.

Int. ]49, holding that a carrier can only charge a reasonable sum for service;

Ex parte Benson, 18 S. C. 38, 44 Am. Rep. 564, holding carrier is bound to

transport at reasonable rates to all but not for same rate of compensation to

all; Dickson v. Great Northern R. Co. L. R. 18 Q. B. Div. 176, 56 L. J. Q. B.

N. S. Ill, 55 L. T. N. S. 868, 35 Week. Rep. 202, 51 J. P. 388, 5 Eng. Rul. Cas. 358.

holding common carrier must carry logs at reasonable terms and that 5 per

cent extra charge for insurance on valuation was too much.

Right of common carrier to limit its liability by special contract.

Cited with special approval in Pennsylvania R. Co. v. Henderson, 51 Pa.

315, 23 Phila. Leg. Int. 284, holding indorsement on drawer's ticket relieving

from all liability for any loss to person or property however occasioned is no

excuse for negligence; Virginia & T. R. Co. v. Sayers, 26 Gratt. 328, holding

railroad cannot by express contract exonerate itself from liability for negligence,

whether gross or ordinary; New York C. R. Co. v. Lockwood, 17 Wall. 357, 21

L. ed. 627, 5 Legal Gaz. 415, holding carrier, either of goods or passengers,

cannot stipulate for exemption from liabilitj' for negligence of itself or its

servant.

Cited in Compania de Navigacion v. Biaucr, 168 U. S. 104, 42 L. ed. 398,

18 Sup. Ct. Rep. 12, on the right of a carrier to limit its liability for loss by

negligence; Heineman v. Grand Trunk R. Co. 31 How. Pr. 430, holding that

common carriers may by special contract relieve themselves from responsibility

for loss of property, occasioned by negligence, fraud or felony of their em-

ployees or servants; Heineman v. Grand Trunk R. Co. 1 Sheldon, 95, holding

that carriers may by special contract relieve themselves from all responsibility

for injury to or loss of property entrusted to them for carriage; Johnson v.

West Jersey & S. R. Co. 78 N. J. L. 52!), 138 Am. St. Rep. 625, 74 Atl. 496,

20 Ann. Cas. 228, holding that under bill of lading excusing carrier from loss

by fire or flood, in order to recover against carrier for loss by fire plaintifi"

must show that fire was attributable to carrier's negligence; Squire v. New
York C. R. Co. 98 Mass. 239, 93 Am. Dec. 162, holding in absence of statute, car-

riers may by special contract limit liability, at least against all risks but

their own negligence or misconduct; ^laslin v. Baltimore & 0. R. Co. 14
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W. Va. ISO, 35 Am. Rep. 748, holding carrier for hire by special contract, based

on a consideration, may exempt itself in case of inevitable accident though con-

tra if there was negligence in any degree; Richardson v. Chicago & N. W.
R. Co. 61 Wis. 596, 21 N. W. 49, on extent to which carrier may limit its

liability for injury caused by its own negligence; Dodson v. Grand Trunk R.

Co. 8 N. S. 405, holding that in the absence of statute, a carrier can impose

conditions upon the carriage of goods, so as to excuse itself from liability

even for gross negligence of itself or servants; Fitzgerald v. Grand Trunk R.

Co. 4 Ont. App. Rep. 601, on the right of a common carrier to exempt itself

from liability for negligence, by special contract; Vogel v. Grand Trunk R. Co.

10 Ont. App. Rep. 162, holding that a carrier by special contract could not exempt
itself from liability for its own negligence; Robertson v. Grand Trunk R. Co. 21

Ont. App. Rep. 204 (affirming 24 Ont. App. Rep. 75), holding that where the

shipper signed a special contract whereby in consideration of a lower rate for

transportation the carriers' liability was limited in kind and amount, the

contract was good; Hood v. Grand Trunk R. Co. 20 LT. C. C. P. 361; Hamilton

V. Grand Trunk R. Co. 23 U. C. Q. B. 600; Alexander v. Canadian P. R. Co.

Rap. Jud. Quebec, 38 S. C. 357, on right of carrier to evade by contract liability

liability by special contract ; Manufacturers Paper Co. v. Cairn Line S. S. Co.

Rap. Jud. Quebec, 38 C. S. 357, on right of carrier to evade by contract liability

for its own fault; Aldridge v. Great Western R. Co. 33 L. j. C. P. N. S. 161,

15 C. B. N. S. 582, holding that any condition in a contract limiting the carrier's

liability must be just and reasonable, and must be set out in a written contract,

signed by or in behalf of the shipper; Robinson v. Great Western R. Co. 35

L. J. C. P. N. S. 123, 1 Harr. & R. 97, 12 Jur. N. S. 692, 14 Week. Rep. 206;

Lewis V. Great Western R. Co. L. R. 3 Q. B. Div. 195, 47 L. J. Q. B. N. S.

131, 37 L. T. N. S. 774, 26 Week. Rep. 255; Foreman v. Great Western R. Co.

38 L. T. N. S. 851,—holding that if the shipper has the option of shipping at

a lower rate at his own risk or a higher rate at the carrier's risk, and he

takes the first, then a contract limiting the carrier's liability is valid; Ashendon

V. London, B. & S. C. R. Co. L. R. 5 Exch. Div. 190, 42 L. T. N. S. 586, 28 Week.

Rep. 511, 44 J. P. 202, holding that a clause in a special contract of carriage

that the company will not be liable in any case for loss or damage to horse

or dog above a certain specified value, unless the value is declared invalid or

unreasonable; Hill v. London & N. W. R. Co 42 L. T. N. S. 513, on the liability

of a carrier where there is no special contract; Manchester, S. & L. R. Co. v.

Brown, L. R. 8 App. Cas. 703, 53 L. J. Q. B. N. S. 124, 50 L. T. N. S. 281,

32 Week. Rep. 207, 48 J. P. 388 (reversing 10 Q. B. Div. 250), holding that

where in consideration of a lower rate a fishmonger agreed to release the

carrier from all claims for damages whatever the cause, the contract covered

the loss of market arising from delay in transit; Great W'estern R. Co. v.

McCarthy, L. R. 12 App. Cas. 218, 56 L. J. P. C. N. S. 33, 56 L. T. N. S. 582,

35 Week. Rep. 429, 51 J. P. 532, on the right of a common carrier to limit its

liability within reasonable bounds, by special contract; Shaw v. Great Western

R. Co. [1894] 1 Q. B. 373, holding that a common carrier could protect itself

from liability for injury to property shipped, except that caused by its own
negligence; Murphy v. Midland G. W. R. Co. [1903] I. R. 5, holding that where

the contract contained a condition that no loss would be allowed, unless the

claim was made within three days from the time the goods were received or

seven days from the time they should have been received, the condition was
void as unreasonable.
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Cited in notes in 43 L. ed. (U. S.) 689, on validity and construction of contracts

exempting from liability for negligence; 5 E. R. C. 341, on special limitations

of liability of carrier.

Cited in 2 Cooley Torts 3d ed. 1483, on validity of contracts against liability

for negligence.

Disapproved in Doyle v. Fitchburg R. Co. 166 Mass. 492, 33 L.R.A. 844, 55

Am. St. Rep. 417, 44 N. E. 611, holding carrier cannot contract for exemption
from consequences of its own negligence or that of its employees.

— Condition that shipper must insure.

Cited in Willock v. Pennsylvania R. Co. ]66 Pa. 184, 27 L.R.A. 228, 45 Am.
St. Rep. 674, 30 Atl. 948, 35 W. N, C. 545, 25 Pittsb. L. J. N. S. 349, holding

contract requiring shipper to protect carrier against consequences of its own
negligence by insuring property was invalid; Constable v. National S. S. Co.

154 U. S. 5], 38 L. ed. 903, 14 Sup. Ct. Rep. 1062 (dissenting opinion), on
e.xtent to which contracts requiring shipper to insure will be sustained.

— Changes in English ruling as to special contracts.

Cited in Camblos v. Philadelphia & R. R. Co. 4 Brewst. (Pa.) 563, 9 Phila.

411, Fed. Cas. No. 2331; Ohio & M. R. Co. v. Selby, 47 Ind. 471, 17 Am. Rep.

719,—on history of change in ruling in England as to contracts exempting carriers

from any negligence.

— Object of railway traflRc acts in England and America.
Cited with special approval in South & North Ala. R. Co. v. Henlein, 52

Ala. 606, 23 Am. Rep. 578 (dissenting opinion) ; Virginia & T. R. Co. v. Sayers,

26 Gratt. 328; New York C. R. Co. v. Lockwood, 17 Wall. 357, 21 L. ed. 627,

5 Phila. Legal Gaz. 415,—on fact that companies took advantage of decisions

to evade policy of common law as cause of enactment.

Cited in Mynard v. Syracuse, B. & N. Y. R. Co. 71 N. Y. 180, 27 Am. Rep.

28, on tendency of courts to relax rule that carriers cannot stipulate against

negligence as cause of enactment.

— Construction of "act."

Cited in Maslin v. Baltimore & O. R. Co. 14 W. Va. 180, 35 Am. Rep. 748,

on construction of traffic act of England; Doolan v. Midland R. Co. L. R. 2

App. Cas. 792, 37 L. T. N. S. 317, 25 Week. Rep. 882, on the construction of

the English Railway and Canal Traffic act.

Right of carrier to impose conditions.

Cited in Farewell v. Grand Trunk R. Co. 15 U. C. C. P. 427, holding that a

condition on a round trip ticket requiring the return check to be used witbin two

days was a reasonable one, and valid.

— Burden upon carrier to show condition is reasonable.

Cited in May v. Standard F. Ins. Co. 30 U. C. C. P. 51, on the necessity of

pleading the reasonableness of conditions; Ballagh v. Royal Mut. F. Ins. Co.

44 U. C. Q. B. 70 (dissenting opinion), on the burden, being upon the carrier

to show conditions were just and reasonable.

Liimitation of liability contracts under railway and canal traflRc acts.

Cited in Rixford v. Smith, 52 N. H. 355, 13 Am. Rep. 42, on requirement that

conditions not only be, in opinion of court, just and reasonable, but also, that

they be embodied in a special contract signed by bailor; Robertson v. Grand

Trunk R. Co. 24 Ont. Rep. 75, holding that railroad may by special contract,

under Pailway act, limit its liability to amount named, for injury to horse in

course of transportation.
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— Other contracts.

Cited in Squire v. New York C. R. Co. 98 Mass. 239, 93 Am. Dec. 162;

Nelson v. Great Northern R. Co. 28 Mont. 297, 72 Pac. 642,—holding statute

provides that carrier shall make such special contracts only as shall be judged

to be just and reasonable bj' court in which question arises.

Existence of contract as question for the court.

Cited in Ellis v. Abell, 10 Out. App. Rep. 226; Harris v. Great Western R.

Co. L. R. 1 Q. B. Div. 515, 45 L. J. Q. B. N. S. 729, 34 L. T. N. S. 647,—on

question as one for court.

Contract contained in two separate writings or letters.

Cited in Rahm v. Klerner, 99 Va. 10, 37 S. E. 292, holding a letter must
either set out the writing referred to or so clearly refer to it that reference

becomes a part thereof; Acme Silver Co. v. Ferret, 4 Manitoba L. Rep. 501

(dissenting opinion), on sufficiency of sej^arate writings to make completed

contract of sale.

Cited in Benjamin Sales, 5th ed. 240, on inadmissibility of parol evidence to

connect separate papers.

The decision of the Exchequer Chamber cited in Oliver v. Hunting, L. R.

44 Ch. Div. 205, 59 L. J. Ch. N. S. 255, 62 L. T. N. S. 108, 38 Week. Rep.

618, holding that two papers could be treated together as a sufficient memorandum
under the statute of frauds, if they referred to each other and they could

be connected by parol evidence.

Conditions of sale extended by statements before bidding commences.
Cited in Johnson v. Buck, 35 N. J. L. 338, 10 Am. Rep. 243, holding that

conditions of sale read before biddings commenced but not annexed to catalogue

on which purchaser's name was entered or referred to therein cannot be held

to supply terms of sale omitted from catalogue.

Costs on appeal.

The decision of the Court of Exchequer was cited in Gann v. Johnson, L. R.

6 C. P. 461, 40 L. J. C. P. N. S. 227, 24 L. T. N. S. 753, 19 Week. Rep. 952, on the

awarding of costs on appeal, where decision of lower court is constructively

affirmed.

Construction of statutes.

Cited in Robertson v. McLeod, 17 N. B. 21, to the point that when meaning

of legislature is clear from langague of statute, courts should not depart from

ordinary meaning of precise words in order to avoid injustice.

Wrongful act of insured as affecting right to recover.

Cited in Tilton v. Hamilton F. Ins. Co. 1 Bosw. 366 (dissenting opinion),

on liability of insurer for loss as affected by unlawful acts of owner of property.

Right of insured to insist upon unreasonableness of provision in con-

tract.

Cited in Morrow v. Waterloo County Mut. F. Ins. Co. 39 U. C. Q. B. 441,

holding that plaintiff might insist that condition in mutual insurance policy

requiring a certificate of tort signed by a magistrate or notary public nearest

the fire was unreasonable without specially pleading it.

Proof where passenger suing for wrongful ejection.

Cited in Farewell v. Grand Trunk R. Co. 15 U. C. C. P. 427, holding that

passenger suing for ejection from train, is not obliged to show that he had

ticket or that he offered to pay fare.
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5 E. R. C. 329, RICHARDSON v. NORTH EASTERN R. CO. L. R. 7 C. P. 75,

41 L. J, C. P. N. S. 60, 26 L. T. N. S. 131, 20 Week. Rep. 461.

liiability of common carrier of animals.
Cited in Rixford v. Smith, 52 N. H. 355, 13 Am. Rep. 42, holding that

a common carrier of cattle is governed by tlie general rules applicable to

carriage of other goods.

Cited in notes in 29 L.R.A. (N.S.) 1215, on liability of carrier accepting

property improperly packed or crated; 40 L.R.A. 509, on property rights in

dogs; 3 Eng. Rul. Cas. 142, on liability of carrier of livestock; 5 Eng. Rul.

Cas. 377, on carrier's duty as to accepting and carrying goods.

Cited in Porter Bills of L. 159, on carrier's neglect to provide against escape

of live stock; 4 Elliott Railr. 2d ed. 309, on contributory negligence of owner

of live stock defeating recovery against carrier.

5 E. R. C. 351, LONDON & N. W. R. CO. V. EVERSHED, L. R. 3 App. Cas.

1029, 39 L. T. N. S. 300, 26 Week. Rep. 863, 48 L. J. Q. B. N. S. 22,

affirming the decision of the Court of Appeal, reported in 47 L. J. Q. B.

N. S. 284, L. R. 3 Q. B. Div. 135, which affirms the decision of the Queen's

Bench Division, reported in 46 L. J. Q. B. N. S. 289, L. R. 2 Q. B. Div. 254.

Duty of common carrier to extend to all, the same rates.

Cited in Louisville, E. & St. L. R. Co. v. Wilson, 119 Ind. 352, 4 L.R.A. 244,

21 N. E. 341, holding that where a bill of lading omits to state the rate it

is presumed that it is the customary rate charge to others for like service.

Cited in 2 Hutchinson Car. 3d ed. 892, on amount of compensation for carriage

of goods; 4 Elliott Railr. 2d ed. 336, on amount of compensation for carriage of

freight.

The decision of the Queen's Bench Division was cited in State ex rel. Atwater

V. Delaware L. & W. R. Co. 48 N. J. L. 55, 57 Am. Rep. 543, 2 Atl. 803, on

the duty of a common carrier to carry all alike for a reasonable compensation.

— Preferential discriminations.

Cited in Detroit, G. H. & M. R. Co. v. Interstate Commerce Commission, 21

C. C. A. 103, 43 U. S. App. 308, 74 Fed. 803, holding that the carting and

hauling at the end of the transportation are subject to the rules as to discrim-

ination as the transportation itself, whether done by the carrier itself or others;

Texas & P. R. Co. v. Interstate Commerce Commission, 162 U. S. 197, 40 L. ed.

940, 5 Inters. Com. Rep. 405, 16 Sup. Ct. Rep. 666 (reversing 20 U. S. App.

1, which affirmed 52 Fed. 187, 4 Inters. Com. Rep. 114), on what circumstances

are to be considered in determining if there is undue preference; Pennsylvania

R. Co. V. International Coal Min. Co. 97 C. C. A. 383, 173 Fed. 1, holding that

under statute railroad is not authorized to charge one shipper of coal lower

rate than is charged another shipper between same terminals, because former

is shipping under contract had on lower rates which were in force when contract

was made; Interstate Commerce Commission v. Delaware, L. & W. R. Co. 220

U. S. 235, 55 L. ed. 448, 31 Sup. Ct. Rep. 392, holding that forwarding agent

is person within meaning of interstate commerce act of 1S.S7 forl)idding ))refer-

ences and discrimination in rates; Western U. Teleg. Co. v. Call Pub. Co. 44

Neb. 326, 27 L.R.A. 622, 48 Am. St. Rep. 729, 62 N. W. 506, liolding that

if there is a difference in rates under substantially tlie same conditions as

to the performance of the service, there is unjust preference; Hilton Lumber Co.

v. Atlantic Coast Line R. Co. 141 N. C. 171, 6 L.R.A. (N.S.) 225, 53 S. E. 823,

holding that common carrier is guilty of unlawful disr rimination wlien it
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charges one person for service rendered larger sum than is charged another

for like service, under substantially similar circumstances; Vickers Exp. Co. v.

Canadian P. R. Co. 13 Ont. App. Rep. 210, on the right of a carrier to prefer

one party over another; Manchester, S. & L. R. Co. v. Denaby Main Colliery

Co. L. R. 13 Q. B. Div. 374, L. R. 14 Q. B. Div. 209, L. R. 11 App. Cas. 97,

holding that where a railroad company charged the same price to all collieries

situated along the line, there was no undue preference in favor of the one at

the furtherest distance; Phipps v. London & N. W. R. Co. [1892] 2 Q. B. 229,

61 L. J. Q. B. N. S. 379, 66 L. T. N. S. 721, 8 Ry. & C. T. Cas. 83, on what

constitutes an undue preference under the Traffic act.

Cited in notes in 18 L.R.A. 105, on carrier's right at common law to dis-

criminate between passengers or shippers; 12 L.R.A. (N.S.) 511, on carrier's

right to discriminate as to special or unusual service.

Cited in 4 Elliott Railr. 2d ed. 342, on rights and remedies of shipper where

excessive charges are demanded; 4 Elliott Railr. 2d ed. 683, 689, on what is

undue preference or discrimination by carrier.

Tlie decision of the Queen's Bench Division was cited in Interstate Commerce
Commission v. Texas & P. R. Co. 4 Inters. Com. Rep. 114, 52 Fed. 187 (see 162

U. S. 197, 4 L. ed. 940, 5 Inters. Com. Rep. 405, 16 Sup. Ct. Rep. 666), holding

that the charging of a lower rate under substantially similar circumstances

was undue preference even though done on a through shipment to gain business;

Hilton Lumber Co. v. Atlantic Coast Line R. Co. 136 N. C. 479, 48 S. E. 813, 1

Ann. Cas. 52, holding that a carrier could not grant lower rates to one than it

could to another under the same circumstances, though to induce them to

give them traffic which, would otherwise go elsewhere; Budd v. London & N.

W. R. Co. 36 L. T. N. S. 802, 25 Week. Rep. 752, 4 R. & C. T. Cas. 393, holding

that where the railroad charged less to haul a farther distance in order to

compete with water transportation, it was a preference over those located

farther inland.

— Adjustment of rates.

Cited in Schofield v. Lake Shore & M. S. R. Co. 43 Ohio St. 571, 54 Am.
Rep. 846, 3 N. E. 907, holding that where a carrier grants special rates to a

favored shipper, others similarly situated may require an equal rate.

— Action to recover over charges.

Cited in Hilton Lumber Co. v. Atlantic Coast Line R. Co. 141 N. C. 171, 6

L.R.A.(N.S.) 225, 53 S. E. 823, holding that when a railroad company charged

one shipper forty cents a thousand more than the other for transporting lumber,

and the former may recover the excess; Murray v. Glasgow & S. W. R. Co.

11 Sc. Sess. Cas. 4th series, 205, on the right to recover for overcharges under

the Traffic act where one person was preferred.

Cited in note in 18 L.R.A. (N.S.) 125, on recovery of excessive payments to

public service corporation.*

Distinguished in Killmer v. New York C. & H. R. R. Co. 100 N. Y. 395, 53

Am. Rep. 194, 3 N. E. 293, holding that where there has been no violation

of statute, no action could be maintained to recover back an overcharge, fixed by

contract, which was acted upon for many years.

The decision of the Queen's Bench was cited in Lough v. Outerbridge, 143 N.

Y. 271, 25 L.R.A. 674, 42 Am. St. Rep. 712, 38 N. E. 292, holding that common
carrier is liable to action at law for damages in case of refusal to perform ita

duties to public for reasonable compensation.
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Duty of carrier to deliver goods.

Cited in Atchison, T. & S. F. R. Co. v. Interstate Commerce Commission, 188

Fed. 229, holding that railroads are bound only to carry goods to depot and there

hold them in warehouse ready for delivery whenever consignee calls for them.

Right of carrier to refuse to enter into special arrangements with ex-

press companies.

Cited in Vickers Exp. Co. v. Canadian P. R. Co. 13 Ont. App. Rep. 210, on

right of railway companies to refuse to enter into special arrangements with

express companies, and do all the business themselves.

5 E. R. C. 358, DICKSON v. GREAT NORTHERN R. CO. 51 J. P. 388, 56

L. J. Q. B. N. S. Ill, 55 L. T. N. S. 868, L. R. 18 Q. B. Div. 176, 35 Week.

Rep. 202.

What constitute reasonable conditions in contract limiting carrier's lia-

bility.

Cited in Robertson v. Grand Trunk R. Co. 21 Ont. App. Rep. 204, holding

that special contract limiting liability for loss of horse carried by railway

company, to certain amount, is valid; Murphy v. Midland Great Western R. Co.

[1903] 2 Ir. K. B. 5, holding that a condition in a contract of carriage which

limited the liability for loss unless the claim was made within an unreasonably

short time was void.

Cited in note in 18 E. R. C. 657, on liability of carrier under special contract

of carriage.

Right of carrier to choose what it shall carry.

Cited in Glamorganshire County Council v. Great Western R. Co. 8 R. & C. T.

Cas. 196, on the right of a carrier to choose what it shall carry.

^ Jurisdiction of court to compel it to carry other things.

Cited in Winsford Local Board v. Cheshire Lines Committee, L. R. 24 Q. B.

Div. 456, 59 L. J. Q. B. N. S. 372, 62 L. T. N. S. 268, 38 Week. Rep. 511,

holding court had jurisdiction to require a railroad to resume passenger traffic

on a part of its line on which passenger traffic had been discontinued.

Distinguished in Darlaston Local Board v. London & N. W. R. Co. [1894]

2 Q. B. 694, 63 L. J. Q. B. N. S. 826, 9 Reports, 712, 71 L. T. N. S. 461, 43

Week. Rep. 29, 8 R. & C. T. Cas. 216, where question as to right of railroad

to close its line or station or part of its line or a particular station was involved.

liiability for loss of animals.

Cited in McCormack v. Grand Trunk R. Co. 6 Ont. L. Rep. 577, holding

that under Railway's act, railroad company was liable for loss of dog received

by it for carriage.

Cited in note in 40 L.R.A. 508, 519, on property rights in dogs.

Right of carrier to exclude vessels from use of wharf.
Cited in West Coast Naval Stores Co. v. Louisville & N. R. Co. 57 C. C. A.

671, 121 Fed. 645, holding that railroad company owning wharf cannot permit

its use by vessels and carrying lines as it may select, and exclude otliers.

Powers of railroad commissioners.

Cited in 2 Elliott Railr. 2d ed. 46, on powers of railroad commissioners.

5 E. R. C. 381, IIOBBS v. LONDON & S. W. R. CO. 44 L. J. Q. B. N. S. 49,

L. R. 10 Q. B. Ill, 32 L. T. N. S. 2.52, 23 Week. Rep. 520.

Damages for breach of contract.

Cited in Daughtery v. American U. Teleg. Co. 75 Ala. 168, 51 Am. Rep. 435,
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on the measure of damages for failure to deliver a telegram; Tribune Co. v.

Bradshaw, 20 111. App. 17, on the measure of damages for breach of contract to

sell personal property; Chisholm & M. Mfg. Co. v. United States Canopy Co.

Ill Tenn. 202, 77 S. W. 1062, holding that the measure of damages for breach

of executory contract of sale of personalty is the difference between tlie contract

price and the market value of the goods at the time and place of delivery;

McNamara v. Clintonville, 62 Wis. 207, 51 Am. Rep. 722, 22 N. \V. 472, on the

measure of damages for breach of contract; Shadbolt & B. Iron Co. v. Topliff, 85

Wis. 513, 55 N. W. 854, on the measure of damages for breach of an executory

contract for the sale and delivery of personal property; Hendrie v. Neelon, 3

Ont. Rep. 603 (dissenting opinion), on the measure of damages for breach of

contract; McLean v. Dun, 39 U. C. Q. B. 551, to the point that amount of

damages recoverable in action for breach of contract may be governed by notice

of special circumstances.

Cited in note in 5 Eng. Rul. Cas. 525, on measure of damages for carrier's

breach of contract.

— Within the conteinplation of the parties.

Cited in Lynch v. W'right, 94 Fed. 703, holding where the vendor knew of

the intention tb resell, loss of profits arising from loss of the resale, can be

recovered as damages for breach of the contract to sell; Hyatt v. Hannibal

6 St. J. R. Co. 19 Mo. App. 287 ; Moffatt Commission Co. v. Union P. R. Co. 113

Mo. App. 544; Oilman v. Noyes, 57 N. H. 627,—holding that those damages

are recoverable for breach of contract as were reasonably supposed to have

been in the minds of the parties as the probable result of the breach; Boulin v.

Rudd, 27 C. C. A. 526, 53 U. S. App. 525, 82 Fed. 685, holding same, and if

special circumstances are known to both parties damages from these were

within the minds of the parties; Jones v. National Printing Co. 13 Daly, 92,

holding that the measure of damages for failure to complete contract to furnish

paper, was the loss of the use of the presses, but not any damage arising from

a collateral contract of which the defendants knew nothing; McLean v. Dun,

39 U. C. Q. B. 551, on the measure of damages for breach of contract as affected

by notice of special circumstances.

Distinguished in Alabama & V. R. Co. v. Hanes, 69 Miss. 160, 13 So. 246,

holding that the rule of contemplated injuries does not apply in actions of tort.

— For breach of contract of carriage.

Cited in Baltimore & O. R. Co. v. Carr, 71 Md. 135, 17 Atl. 1052, holding the

hotel expenses, inconvenience, and actual loss sustained in matters of business

may be recovered; Murdock v. Boston & A. R. Co. 133 Mass. 15, 43 Am. Rep.

480, holding a passenger, who was arrested by conductor, could not recover for

detention during night discomforts, and cold caused by dampness of cell in

action for breach of contract; Spade v. Lynn & B. R. Co. 168 Mass. 285, 38

L.R.A. 512, 60 Am. St. Rep. 393, 47 N. E. 88, holding that there can be no

recovery for bodily injury sustained tlirough the neglicrcnee of another, caused

by mere fright and mental disturbance; Serwe v. Northern P. R. Co. 48 Minn.

78, 50 N. W. 1021, holding that injury to health and the indignity attendant

upon an ex}iulsion from a train are proper elements of damage for wrongful

expulsion; Tragg v, St. Louis, K. C. & N. R. Co. 74 Mo. 147, 41 Am. Rep. 305,

holding that a passenger who is carried beyond his destination may recover for

inconvenience, loss of time and labor, and the expense of getting back, but not

for anxiety or suspense of mind, nor the effect ujjon health ; Costello v. St.

Louis Transit Co. 119 Mo. App. 391, 96 S. W. 425, holding an instruction correct
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authorizing damages for personal injuries, for pain of body, and mind, and

physical inconvenience; Miller v. King, 88 Hun, 181, 34 N. Y. Supp. 425, holding

that where no special damages were alleged or proven the plaintiff should recover

the reasonable expense of completing his journey; Williams v. Carolina & W. E.

Co. 144 N. C. 498, 12 L.R.A.(N.S.) 191, 57 S. E. 216, 12 Ann. Cas. 1000, holding

tliat damages arising from personal annoyance, inconvenience, discomfort and

physical effort, could be allowed for breach of contract to carry to his destina-

tion; Turner v. Great Northern R. Co. 15 Wash. 213, 55 Am. St. Rep. 883, 46

Pac. 243, holding that damages for anxiety and suspense of mind in consequence

of delay by negligence of carrier, cannot be recovered ; Walsh v. Chicago, M. & St.

P. R. Co. 42 Wis. 23, 24 Am. Rep. 376, on the elements of damage for breach

of contract to carry; Boehm v. Duluth, S. S. & A. R. Co. 91 Wis. 592, 65 N.

W. 506, holding that personal inconvenience was an element of damage for

wrongful ejection from train ; Clarry v. Grand Trunk, 29 Ont. Rep. 18, on the

measure of damages for breach of contract to carry; Le Blanche v. London &
N. W. R. Co. L. R. 1 C. P. Div. 286, 5 Eng. Rul. Cas. 392, 45 L. J. C. P. N. S.

521, 34 L. T. N. S. 667, 24 Week. Rep. 808, on the measure of damages for breach

of contract to carry.

Disapproved in International & G. N. R. Co. v. Terry, 62 Tex. 380, 50 Am.
Rep. 529, holding that a railroad company which has carried a passenger beyond

his destination is responsible for his discomfort, inconvenience, sickness, expenses

and charges which are the natural and probable result of the breach.

Damages for mental suffering or inconvenience arising out of breach
of contract.

Cited in Western U. Teleg. Co. v. Ford, 8 Ga. App. 514, 70 S. E. 65; Rowan
V. Western U. Teleg. Co. 149 Fed. 550,—holding that damages for mental

suffering unaccompanied by physical injury is not allowable for mere failure to

delivery of telegraph company to deliver death message to plaintiff; W^estern

U. Teleg. Co. v. Ferguson, 157 Ind. 64, 54 L.R.A. 846, 60 N. E. 674, holding an

action cannot be maintained against a telegraph company for damages for

mental suffering alone resulting from negligence as to telegram; Western U.

Teleg. Co. v. Rogers, 68 Miss. 748, 13 L.R.A. 859, 24 Am. St. Rep. 300, 9 So.

823, holding that there could be no recovery for mental pain and suffering

resulting from failure to deliver a telegram announcing death of a relative;

Trout V. Watkins Livery & Undertaking Co. 148 Mo. App. 621, 130 S. W.
136, holding that where liveryman knew passenger was sick, he will be liable

for damages caused by unnecessary delay and exposure to inclement weather

resulting from breach of contract to transport passenger; Western U. Teleg.

Co. v. Chouteau, 28 Okla. 664, 49 L.R.A. (N.S.) 664, 115 Pac. 879, Ann. Cas.

1912D, 824, holding that in absence of statute, damages not recoverable for

mental distress alone, caused by negligent delay in delivering telegram; Boehm
V. Duluth, S. S. & A. R. Co. 91 Wis. 59.2, 65 N. W. 506, holding that it was
error to charge in action for wrongful ejection from train, that in assessing

damages jury might take into consideration plaintiff's personal inconvenience;

Grinsted v. Toronto R. Co. 21 Ont. App. Rep. 578 (affirming 24 Ont. Rep. 683),

upholding award of damages where there was some evidence that serious

illness from which plaintiff had suffered had resulted from exposure to cold

upon illegal expulsion from street car.

Cited in 3 Hutciiinson Car. 3d ed. 1717, on right to consider inconvenience ol
passenger in determining extent of carrier's liability.

Explained in Mentzer v. Western U. Teleg. Co. 93 Iowa, 752, 62 N. W. 1,
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holding damages for mental suffering without phj'sical injury can be recovered

from telegraph company knowing nature of message, but not in ordinary actions.

Kenioteness of damages.
Cited in Birmingham Waterworks Co. v. Ferguson, 164 Ala. 494, 51 So. 150,

holding that accidental consequences not likely to ensue upon wrongful act,

and generally too remote to be foundation for recovering on breach of contract;

Knox V. McFerran, 4 Colo. 344, holding that where the illness was the result

of the physical condition at the time of the accident, there could be no recovery,

though aided by the accident; Pullman Palace Car Co. v. Taylor, 65 Ind. 153,

32 Am. Rep. 57, on too remote damages from breach of contract; Indianapolis

Street R. Co. v. Wilson, 161 Ind. 153, 100 Am. St. Rep. 261, 66 N. E. 950

(dissenting opinion), on damages recoverable for injury to passenejer as not

too remote; Evans v. St. Louis, I. M. & S. R. Co. 11 Mo. App. 463, holding

that where passenger is unlawfully put off train at midnight and, in endeavoring

to walk to next station, falls through cattle guard, and is injured, jury should

determine whether injury was proximate consequence of wrong done in putting

passenger off train, and as to whether conductor acted recklessly; Delahanty

v. Michigan C. R. Co. 7 Ont. L. Rep. 690, holding that damages resulting from

death of intoxicated passenger who was ejected from train and fell over bridge

was not too remote; McKelvin v. London, 22 Ont. Rep. 70, holding where

the plaintiff was injured while trying to raise his horse after it had been

thrown by a boulder in the road, the damages were too remote to be recovered;

Lilley v. Doubleday, 51 L. J. Q. B. N. S. 310, L. R. 7 Q. B. Div. 510, 44 L. T. N. S.

814, 46 J. P. 70S, holding that where the defendant contracted to warehouse

goods at a certain place, but did so at another, and they were destroyed, without

his fault, he was liable.

Cited in notes in 16 L.R.A. 270, on effect of previous disease of person

injured on liability for causing injuries; 18 Eng. Rul. Cas. 708, on alleged negli-

gent act as not being proximate cause of injury.

Cited in 3 Hutchinson Car. 3d ed. 1722, 1726, on necessity that damages against

carrier be proximate and natural consequence of injury; 1 White Pers. Inj.

Railr. 48, on cases where negligence of railroad company is considered remote

cause of injury; 6 Thompson Neg. 269, on recovery of direct and remote damages

for injury to passenger.

Distinguished in Baltimore City Pass. R. Co. v. Kemp, 61 Md. 74, holding that

where a wife was injured through the negligence of the defendant, and cancer

resulted, there could be a recovery for injury to health.

Disapproved in Ehrgott v. New York, 96 N. Y. 264, 48 Am. Rep. 622, holding

that illness resulting from exposure after an accident was not too remote an

injury for which to recover damages; McMahon v. Field, L. R. 7 Q. B. Div.

591, 50 L. J, Q. B. N. S. 311, 552, 45 L. T. N. S. 381, 46 J. P. 245, holding

that where a man contracted for stable room, but because the other refused to

complete his contract, the plaintiff's horses were exposed to the weather and

became ill and thereby depreciated in value, the illness was the direct result

of the breach of contract to furnish the stable room.

— Landing passenger at Avrong place.

Cited in Cincinnati, H. & I. R. Co. v. Eaton, 94 Ind. 474, 48 Am. Rep. 179,

holding that in action for tort for being carried beyond destination evidence is

admissible to show passenger was obliged to walk five miles in night and got

her clothing and feet wet and became ill in consequence thereof; Lewis v.
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Flint, 54 Mich. 55, 52 Am. Rep. 790, 19 N. W. 744, on the failure of the rail-

way to land a passenger at his destination as the proximate cause of injury.

Cited in note in 7 L.R.A.(N.S.) 1180, on injuries proximately resulting from
discharging passenger at improper place.

Distinguished in Toronto R. Co. v. Grinsted, 24 Can. S. C. 570 (affirming 21

Ont. App. Rep. 578 which affirmed 24 Ont. Rep. 683), holding that where a person,

properly clothed, was ejected from a street car, without cause, illness result-

ing from exposure is not too remote an injury for which to recover damages.

Disapproved in Evans v. St. Louis, I. M. & S. R. Co. 11 Mo. App. 463, hold-

ing tliat where a passenger was unlawfully put down at a flag station at mid-

night of a stormy winter's night, and was injured in seeking shelter, that injury

was not too remote.

Remoteness oi" damages as a question of law.

Cited in Lauterer v. Manhattan R. Co. 63 C. C. A. 38, 128 Fed. 540, on the

question of remoteness of damage as one for the court; Johnston v. Faxon,

172 Mass. 466, 52 N. E. 539, holding whether under given circumstances upon

an ascertained contract certain damages are within scope of risk undertaken

is always a question of law; Stone v. Boston & A. R. Co. 171 Mass. 536, 41

L.R.A. 794, 51 N. E. 1, holding case should not be left to jury where court

can see that resulting injury was not probable, but remote result of defendant's

negligence; Glassey v. Worcester Consol. Street R. Co. 185 Mass. 315, 70 N.

E. 199, holding, where material facts and inferences to be derived from them

are not in dispute, question of remote or proximate cause is one of law for

court.

Action for expulsion from public conveyance as ex contractu or in tort.

Cited in Indianapolis Street R. Co. v. Wilson, 161 Ind. 153, 100 Am. St. Rep.

261, 66 N. E. 950 (dissenting opinion), on an action for wrongful ejection from

street car as an action ex contractu or in tort.

Carriers duty to carry passenger vvitliout delay.

Cited in notes in 32 L.R.A. 544, on liability to passenger for default or

delay in running train; 5 E. R. C. 428-430, on carrier's duty to carry passenger

to destination within schedule time.

Cited in 2 Hutchinson Car. 3d ed. 1294, on liability of carrier for detention of

passenger.

Duty of railroad to erect safe passenger stations.

Cited in Lauterer v. Manhattan R. Co. 63 C. C. A. 38, 128 Fed. 540, holding

that railroad company is bound to exercise only such degree of care in construc-

tion of stations and platforms as is suflacient to protect passengers using ordi-

nary care from injury.

Proximate cause of injury.

Cited in Loomis v. Bidard, Rap. Jud. Quebec 20 B. R. 28, holding that the

failure of an employer to furnish boats or life buoys or ropes for the protec-

tion of masons employed in the construction of a pier in a river was not tlie

proximate cause of the deatli of a workman who fell in the river and was

drowned.

Decisions of courts of co-ordinate .iurisdiclion as precedents.

Cited in Geraldi v. Provincial Ins. Co. 29 U. C. C. P. 321, on following deci-

sions of courts of co-ordinate jurisdiction.

Notes on E. R. C—32.
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5 E. E. C. 392, LE BLANCHE v. LONDON & N. W. R. CO. L. R. 1 C. V. Div.

2SG, 45 L. J. C. P. N. S. 521, 34 L. T. N. S. 667, 24 Week. Rep. 808.

Damages for breach of contract.

Cited in Ileiidrie v. Neelon, 3 Ont. Rep. 603 (dissenting opinion), on amount

of damages recoverable for breach of contract to deliver quantity of timber at

certain place; McLean v. Dun, 39 U. C. Q. B. 551, holding circumstances al-

lowed customer of mercantile agency to recover full amount for which credit

was extended pursuant to report though amount of credit was not stated on

making the inquiry.

Cited in notes in 32 L.R.A. 544, on liability to passenger for default or

delay in running train; 5 E. R. C. 427, 428, on carrier's duty to carry passenger to

destination within schedule time.

Cited in 4 Elliott Railr. 2d ed. 405, on liability of carrier for failure to stop

at station.

Right to fullil contract at cost of other party.

Cited in Crane Co. v. Columbus Constr. Co. 20 C. C. A. 233, 46 U. S. App.

52, 73 Fed. 984, holding an instruction as to absence of right to recover for

unnecessary and unreasonable expenditure in changing pipe to conform to con-

tract should have been given; Thomas China Co. v. C. W. Raymond Co. 67 C.

C. A. 629, 135 Fed. 25, holding purchaser of warranted machinery could remedy

defects or procure new parts from other parties and recover reasonable cost

and expense, though seller agreed to replace parts; Ward's Central & P. Lake Co.

v. Elkins, 34 Mich. 439, 22 Am. Rep. 544, holding on breach of contract to carry

ordinary merchandise by vessel, shipper will not be justified in procuring ship-

ment by rail, if railroad prices would render it unprofitable; McEwan v. Mc-

Leod, 9 Ont. App. Rep. 239 (dissenting opinion), on right to fuliill contract and

recover expense incurred provided it was reasonable; Sharpe v. White, 25 Ont.

L. Rep. 298, on right of recovery of reasonable expenses of performance of con-

tract against person who has failed to perform; Millen v. Brash, L. R. 8 Q.

B. Div. 38, holding in action against railroad for loss of trunk that re-purchase

of other articles at enhanced price in place of those lost was a reasonable act.

— Hiring special train to complete carriage.

Cited in Great Western R. Co. v. Lowenfeld, 8 Times L. R. 230, holding that

the plaintiff was not entitled to recover the cost of a special train, where through

the negligence of the railroad company he was delayed in reaching home, though

the cost of the train to him was not extravagant, yet the purpose of the journey

and not his means was to determine the reasonableness of hiring a special

train.

Conditions in printed time table as part of the contract of carriage.

Cited in McDonald v. Central R. Co. 72 N. J. L. 280, 2 L.R.A. (N.S.) 505,

111 Am. St. Rep. 072, 62 Atl. 405, on whether terms of published timetable be-

come by mere fact of publication a part of the contract ; Woodgate v. Great

Western R. Co. 51 L. T. N. S. 826, 33 Week. Rep. 428, 1 Times L. R. 133, 49

J. P. 196, holding that conditions in a timetable and a ticket became combined

in one contract and the railroad company was not liable for delay where

exempted by the conditions of the contract.

Cited in Hollingsworth Contr. 12, on contract by advertisements in railroad

time table.

Distinguished in McCartan v. North Eastern R. Co. 54 L. J. Q. B. 441, hold-

ing that where the time tables did not disclose an intent to be bound by the

times for the departure of the trains, they were not liable for delays.
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Conditions limiting; caiTiers' liability.

Cited in Duckworth v. Lancashire & Y. R. Co. 84 L. T. N. S. 774, 49 Week.

Rep. 541, 65 J. P. 517, 17 Times L. R. 454, holding that where the ticket pro-

vided that the railroad company would not be liable for delay no matter what
the cause, a person could not recover for the loss incurred by delay through

the defendant's negligence.

What constitutes breach of contract to deliver at a certain time.

Cited in Roberts v. JMidland R. Co. 25 Week. Rep. 323, holding that a delay

of three hours was sufficient to constitute a breach of carrier's contract to de-

liver promptly.

5 E. R. C. 431, BLAKE v. GREAT WESTERN R. CO. 7 Hurlst. & N. 987, 8

Jur. N. S. 1013, 31 L. J. Exch. N. S. 346, 10 Week. Rep. 388.

Liability of railroads beyond their own line.

Cited in Baltimore & O. R. Co. v. Harris, 12 WaU. 65, 20 L. ed. 354, holding,

even if it be held that one line of railroad was operated by two corporations in

different states, . that joint liability would be assumed, unless passenger knew

of limitations on coupons: Barkman v. Pennsylvania R. Co. 89 Fed. 453, hold-

ing a railroad selling ticket between two points cannot relieve itself from re-

sponsibility of exercising reasonable care by placing passenger in charge of

another company; Ohio & M. R. Co. v. McCarthy, 96 U. S. 258, 24 L. ed. 693,

holding that unless forbidden by charter, railroad company may contract for

shipment over connecting lines; and having done so is liable in all respects upon

them as upon its own line; Kerrigan v. Southern P. R. Co. 81 Cal. 248, 22

Pac. 677, holding where there arc several connecting lines and plaintiff seeks

to recover of one for an injury received on line of another, he must establish

a contract or interest of defendant; Georgia, S. & F. R. Co. v. Pearson, 120 Ga.

284, 47 S. E. 904, holding a railroad, which sells and issues to a passenger a

ticket for transportation over its own and other lines, is liable for safe trans-

portation to destination; Florida C. & P. R. Co. v. United States, 43 Ct. CI.

572, holding that where railroad agrees to convey troops from one designated

place to another and wreck occurs while train is running on track of another

road, agreement may be treated as through contract of carriage: White v.

Fitchburg R, Co. 136 Mass. 321, holding a railroad liable to passenger for

negligence of a tliird person or corporation over whose tracks the defendant's

train was running at time of injury; Knight v. Portland, S. & P. R. Co. 56 Me.

234, 96 Am. Dec. 449, holding that ticket over three several distinct lines, issued

in form of three tickets on one piece of paper, is to be regarded as distinct

ticket for each line and liability is same as if purchase had been made at ticket

office of respective lines; Cherry v. Kansas City, Ft. S. & M. R. Co. 61 Mo. App.

303, holding, if a railroad contracts to carry passengers, not only over their

own line, but also over another line, either in wliole or in part, liabilitj^ exists

as if on own line; Chollette v. Omaha & R. Valley R. Co. 26 Neb. 159, 4 L.R.A.

135, 41 N. W. HOG, liolding fact that accident occurred on anotlier line and off

that of company, wliich sold ticket, is immaterial, where ticket was without

coupons and for continuous passage; Dunn v. Pennsylvania R. Co. 71 N. J. L.

21, 58 Atl. 164, 16 Am. Neg. Rep. 511; Little v. Dusenberry, 46 N. J. L. 614,

50 Am. Rep. 445,—holding that sale of ticket to passenger is undertaking that

due care for his safety shall be used during^ whole course of his journey over

that and other roads, both in management of trains and construction and main-

tenance of lines; Record v. Pennsylvania R. Co. 76 N. J. L. 800, 72 Atl. (i2.
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to the point that responsibility of cai'rier of passengers where it used its line

in common with another railway company, is same as if it alone used line and

hound company to exercise due care as to whole line; Harden v. North Carolina

R. Co. .129 N. C. 354, 55 L.R.A. 784, 85 Am. St. Rep. 747, 40 S. E. 184 (dissent-

ing opinion), on extent of liability of a railroad selling tickets for points be-

yond its own line; Smith v. Grand Trunk R. Co. 35 U. C. Q. B. 547, holding,

when a railroad sells a ticket to a passenger to a point on connecting lines,

and receives full fare, and no conditions are imposed, a jury may infer a

through contract.

— Contract as basis of liability.

Disapproved in Frazier v. New York, N. H. & H. R. Co. 180 Mass. 427, 62

N. E. 731, holding liability rests on ground that it is immaterial what arrange-

ments are made by carrier for transportation within points between which it

is operating a railroad.

— Questions of law and fact as to through contract.

Cited in Gray v. Jackson, 51 N. H. 9, 12 Am. Rep. ], 4 Legal Gaz. 366, hold-

ing question whether a carrier undertook to carry a package to a point beyond

its own line was one of fact; Gordon v. Great Western R. Co. 6 Out. Pr. Rep.

300, holding question whether carrier undertakes to carry beyond its own line

is certainly a question of fact where there is no writing and where there is a

writing, it is so to a great extent.

J>uty of carriers of passengers as to condition of line.

Cited in O'Gara v. St. Louis Transit Co. 204 Mo. 724, 12 L.R.A. (N.S.) 840,

103 S. VV. 54, 11 Ann. Cas. 850, holding a street railway was bound to exercise

that high degree of care in keeping its tracks free from obstructions that a

very prudent man would use; Macdonald v. St. John, 25 N. B. 318 (dissenting

opinion), on the undertaking by a railroad that its line is in fit condition for

travel.

Actionable negligence in condition of railroad over which another has
running rights.

Cited in Littlejohn v. Fitchburg R. Co. 148 Mass. 478, 2 L.R.A. 502, 20 N. E.

103, as an instance where declaration alleged negligence on part of the defend-

ant only; Canadian P. R. Co. v. Fleming, 22 Can. S. C. 33 (dissenting opinion),

on whether railroad exercising running powers over line of another company

is liable for injury to stranger as well as to passengers.

Cited in note in 68 L.R.A. 809, on presumption and burden of proof as to

carrier's negligence when passenger is injured by collision with vehicle under

control of third person.

Cited in 2 Hutchinson Car. 3d ed. 1027, on liability of passenger carrier hav-

ing running powers over another road.

5 E. R. C. 430, READHEAD v. MIDLAND R. CO. 38 L. J. Q. B. N. S. 169,

L. R. 4 Q. B. 379, affirming the decision of the Court of Queen's Bench

which is reported in 36 L. J. Q. B. N. S. 181, L. R. 2 Q. B. 412.

Duty of carriers of passengers.

Cited in Bate v. Canadian P. R. Co. 15 Out. App. Rep. 388, holding railroad

does not insure passenger against defects in permanent works but is bound to

use due care and diligence; Libby v. Maine C. R. Co. 85 Me. 34, 20 L.R.A.

812, 26 Atl. 943, holding railroads are bound to construct roadbed and culverts

so as to avoid dangers reasonably to be foreseen but they are not insurers;
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MoPadden v. New York C. R. Co. 44 N. Y. 478, 4 Am. Rep. 705, holding earlier

decisions that engines and cars must be free from defects, irrespective of negli-

gence would not be extended to roadbed; John v. Bacon, L. R. 5 C. P. 437, 39

L. J. C. P. N. S. 3G5, 22 L. T. N. S. 477, 18 Week. Rep. 894, holding obligation

is for due care and that warranty is that due care shall be used both by con-

tracting carrier and others assisting in performance of contract; Pounder v.

North Eastern R. Co. [1892] 1 Q. B. 385, 61 L. J. Q. B. N. S. 136, 65 L. T. N.

S. 679, 40 Week. Rep. 189, 56 J, P. 247, holding railroad bound to take reason-

able care for safety of passengers measured by reference to ordinary incidents

of a railroad journey and what must be taken to have been contemplated at

time contract was entered into.

Cited in 3 Thompson Neg. 212, on duty of passenger carrier to exercise ordi-

nary care for protection of passenger.

The decision of the Court of Queen's Bench was cited in Dodge v. Boston &
B. S. S. Co. 148 Mass. 207, 2 L.R.A. 83, 12 Am. St. Rep. 541, 19 N. E. 373,

holding carriers of passengers are bound to dutj' of vitmost care in everything

that concerns the safety of passengers; Farrell v. Great Northern R. Co.

(Farrell v. Chicago G. W. R. Co.) 100 Minn. 361, 9 L.R.A.(N.S.) 1113, 111

N. W. 388, holding that carriers are held to highest degree of care for safety

of passengers and passengers are held to exercise ordinary degree of care to pro-

tect themselves; Buckland v. New York, N. H. & H. R. Co. 181 Mass. 3, 62 N. E.

955; Ladd v. New Bedford R. Co. 119 Mass. 412, 20 Am. Rep. 331,—holding rail-

road bound to use utmost care in providing a proper switch, but they were not lia-

ble for hidden defects, not discoverable by careful search; Carroll v. Staten Island

R. Co. 58 N. Y. 126, 17 Am. Rep. 221, denying that carriers of passengers were

insurers of safety; Canadian P. R. Co. v. Chalifoux, 22 Can. S. C. 721, holding

railroad was not liable to passenger injured by breaking of a rail by action o;

finest or changing temperature, where there was utmost care; dissenting opinion

in Brown v. Great Western R. Co. 2 Ont. App. Rep. 64 (affirming 40 U. C. Q.

B. 333), on duties owed by carriers to passengers on trains.

— As to safety and fitness of carriages.

Cited with special approval in Wright v. Midland R. Co. L. R. 8 Exch. 137,

42 L. J. Exch. N. S. 89, 29 L. T. N. S. 436, 21 Week. Rep. 460, holding railroad

is not an insurer but merely required to use due diligence in providing ma-

terials, t^ngines and carriages and other equipment.

Cited in The Olympia, 52 Fed. 985, holding that injury caused by breaking

of tiller rope is not chargeable to vessel owner where he purchased it from

reputable chandler, and nothing appeared to indicate weakness in rope; The

Caledonia, 157 U. S. 124, 39 L. ed. 644, 15 Sup. Ct. Rep. 537, holding that under

bill of lading exempting carrier from loss from delays, steam boilers and ma-

chinery, does not relieve him from liability for injury happening to cattle

through unexpected prolongation of voyage caused by breaking of shaft owing

to latent defect in it, which existed before voyage was commenced ; Blackmore

v. Toronto Street R. Co. 38 U. C. Q. B. 172, on liability of railroad company for

injury to passenger caused by patent defects in means of carriage; Whalen v.

Consolidated Traction Co. 61 N. J. L. 606, 41 L.R.A. 836, 68 Am. St. Rep. 723.

40 Atl. 645, 4 Am. Neg. Rep. 422, holding that where passenger is injured

through defect in appliance which might have been prevented by high degree

of care, jury have right to infer negligence attributable to carrier; Cleveland,

C. C. & I. R. Co. V. Walrath, 38 Ohio St. 461, 43 Am. Rep. 433, 10 Am. Neg.

Cas. 23, holding that on proof of injury to passenger by fall of berth in sleeping
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car, and that passenger was without fault, presumption arises, that railroad

was negligent; Richardson v. Great Eastern R. Co. L. R. 10 C. P. 486, holding,

though a railroad Avas not bound to examine cars coming on line from other

companies, still failure to satisfy itself that proper examination was had by

someone was culpable negligence.

Cited in notes in C6 L.R.A. 150, on nonliability of carrier to passenger for

latent defects in carriage or equipment; 41 L.R.A. 38, on liability of carrier

to passenger for injuries due to latent defects in carriage or appliances; 15

L.R.A. (N.S.) 791, on liability of railroad to passenger injured by latent defect

in car; 1 E. R. C. 208, on liability for injury by inevitable accident.

Cited in 2 Hutchinson Car. 3d ed. 1011, on carrier's responsibility for latent

defects in means of conveyance; 2 Hutchinson Car. 3d ed. 1018, on carrier's re-

sponsibility for negligence of manufacturer; 3 Thompson Neg. 279, on liability

of passenger carrier for injury by derailment caused by breaking of wheel

througli secret defect; 2 Cooley Torts, 3d ed. 1368 on carrier's duty to furnish

safe, suitable, and sufficient vehicles for conveyance of passengers; 2 Cooley

Torts 3d ed. 1141, on duty of master as to machinery, tools appliances, etc.;

2 Thomas Neg. 2d ed. 1376, on liability of manufacturers and vendors for

injury to purcliaser due to defects; 2 White Pers. Inj. Railr. 989, on liability of

railroad company for condition of car wheels; 4 Elliott Railr. 2d ed. 398, on

duty of carrier of passengers as to engines, cars, equipments, and appliances.

Distinguished in Steel v. State Line S. S. Co. L. R. 3 App. Cas. 72, 37 L. T.

N. S. 333, 3 Asp. Mar. L. Cas. 516, 4 Eng. Rul. Cas. 697; The Caledonia, 157

U. S. 124, 39 L. ed. 044, 15 Sup. Ct. Rep. 537, where the liability of a common
carrier of goods in reference to seaworthiness was involved.

The decision of the Queen's Bench was cited in The Rover, 33 Fed. 515, hold-

ing that only reasonable fitness for service designed is required in order to ful-

fil carrier's duty to shipper; Treadwell v. Whittier, 80 Cal. 574, 5 L.R.A. 498,

13 Am. St. Rep. 175, 22 Pac. 266, holding carriers of passengers are bound

to use utmost care and diligence in providing safe, suitable, and suflicient

veliicles for conveyance of passengers; Simmons v. New Bedford, V. & N. S.

B. Co. 97 Mass. 361, 93 Am. Dec. 99, holding owners of steamboat were required

to use utmost care to prevent falling of a boat suspended over deck, but they are

not insurers; Marshall v. Boston & W. Street R. Co. 195 Mass. 284, 81 N. E.

195, holding street railway which purchased an axle and wheels from a repu-

table manufacturer, is bound to use every reasonable test before use; Kingsley

V. Delaware, L. & W. R. Co. 81 N. J. L. 536, 35 L.R.A. (N.S.) 338, 80 Atl. 327,

holding that mere proof that other railroads constructed car steps and plat-

forms of different type, witliout proof of recognized standard, will not charge

defendant with negligence, in action by person for injuries caused by falling

between car step and platform in attempting to alight; Snyder v. Natchez, R. R.

6 T. R. Co. 42 La Ann. 302, 7 So. 582, on duty of carriers of passengers as to

safety of vehicles and appliances; Pendleton v. Kinslej', 3 Cliff. 416, Fed. Cas.

Xo. 10,922, on extent of carrier's liability for latent defects in cars or ships.

— As to operation of trains.

The decision of the Queen's Bench was cited in Great Western R. Co. v.

Brown, 3 Can. S. C. 159 (affirming 40 U. C. Q. B. 333), holding that railway

company was guilty of negligence in not applying air brakes at sufficient dis-

tance from crossing where injury occurred, to enable train to be stopped hj-

handbrakes in case air brakes did not work.
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Implied warranty of fitness of tliiny for purpose intended.

Cited in Taylor v. Reed, 18 N. B. 58, holding that where the parties leased

a warehouse for the purpose of storing talt, there was no implied warranty
that the building was strong enough to hold the salt; Grocer's Wholesale Co.

V. Bostock, 22 Ont. L. Rep. 130, holding that express warranty does not ex-

clude warranty implied by law that goods should be reasonably fit for purpose

for which they were intended; Hyman v. Nye, L. R. 6 Q. B. Div. 685, 44 L. T.

N. S. 919, 45 J. P. 554, holding person, who lets out carriages is not an in-

surer against all defects, but only those which care and skill can guard against;

Searle v. Laverick, L. R. 9 Q. B. 122, 43 L. J. Q. B. N. S. 43, 30 -L. T. N. S.

89, 22 Week. Rep. 367, holding livery stable keeper who takes coach into his

building, does not impliedly warrant that building is absolutely safe, and ob-

ligation is only to use reasonable care; Francis v. Cockrell, L. R. 5 Q. B. 184,

501, 39 L. J. Q. B. N. S. 113, 291, 10 Best. & S. 850, 22 L. T. N. S. 203, 23 L.

T. N. S. 466, 18 Week. Rep. 66S, 1205, holding person, receiving money for a

place in building to view a public exhibition, does not absolutely warrant the

stand, but only that due care had been used in construction by himself or

those employed by him; Randall v. Newson, L. R. 2 Q. B. Div. 102, 46 L. J.

Q. B. N. S. 259, 36 L. T. N. S. 164, 25 Week. Rep. 313, 23 Eng. Rul. Cas. 480,

holding on sale of an article for a specific purpose there is a warranty tbat it

is reasonably fit for the purpose, and there is no exception as to latent defects;

Robertson v. Amazon Tug & Lighterage Co. L. R. 7 Q. B. Div. 598, 51 L. -J. Q.

B. N. S. 68, 46 L. T. N. S. 146, 4 Asp. Mar. L. Cas. 196, 30 Week. Rep. 308

(dissenting opinion), on requirement, where there is an undertaking to furnish

an article not specific, that it be as fit for the purpose hired as care and skill

can make it.

Cited in 2 Mechem Sales, 1164, on implied warranty of fitness for intonded

use.

The decision of the Court of Queen's Bench was cited in Copeland v. Draper,

157 Mass. 558, 19 L.R.A. 283, 34 Am. St. Rep. 314, 32 N. E. 944, holding one,

who lets a horse, does not warrant that it is free from defects which he does

not know of, and could not have discovered by due care; Marshall v. Widdi-

comb Furniture Co. 67 Mich. 107, 11 Am. St. Rep. 573, 34 N. W. 541 (dissenting

opinion), on absence of warranty by master that machinery and appliances will

be safe; Madden v. Chesapeake & O. R. Co. 28 W. Va. 610, 57 Am. Rep. 095,

holding master does not guaranty safety of servant, but is only required to use

ordinary care to have a safe plant.

— As to seaworthiness.

Cited in the Virgo, 35 L. T. N. S. 519, 3 Asp. :\Iar. L. Cas. 285, 25 Week.

Rep. 397, holding that where one vessel was injured through the breaking down

of the macliinery in another, caused by an inherent latent defect, the owners

of the latter were not liable in the absence of negligence; Stanton v. Richardson.

L. R. 7 C. P. 421, 41 L. J. C. P. N. S. 180, 27 L. T. N. S. 513, 21 Week. Rep.

71, 9 L. J. C. P. N. S. 390, 43 L. J. C. P. N. S. 230, 45 L. J. C. P. N. S. 78, 5

Eng. Rul. Cas. 632, holding ship owner is bound to supply a ship reasonably

fit to carry the cargo stipulated for in the charter party; KopitolT v. Wilson,

L. R. 1 Q. B. Div. 377, 45 L. J. Q. B. N. S. 436, 34 L. T. N. S. 677, 24 Week.

Rep. 706, 3 Asp. Mar. L. Cas. 163, holding in every contract for conveyance of

merchandise by sea there is, in absence of express provision to contrary, an im-

plied warranty by &hip owner that vessel is seaworthy.



o E. il. C. rMj NOTES ON ENGLISH EULINO CASES. 504

Cited in note in 4 E. R. C. 722, on implied warranty in bill of lading that

vessel is seaworthy and fit to carry the goods.

Duty of inspection.

Cited in Western Maryland E. Co. v. State, 95 Md. G37, 53 Atl. 969, holding

that it is duty of railway company to ascertain by inspection whether freight

cars of another road delivered to it for movement over its lines are safe and

free from defects; Gaiser v. Niagara, St. C. & T. E,. Co. 19 Ont. L. Rep. 31,

holding that where the carrier had failed to make any examination of the car

wheels, a person injured because of tlie breaking of one of them could recover

for injuries.

Distinguished in Burr ell v. Tuohy [1898] 2 Ir. Q. B. 271, holding that a

failure to take reasonable precautions was actionable negligence, where the party

was bound to exercise reasonable care.

The decision of the Court of Queen's Bench was cited in Boyce v. Nova Scotia

Steel Co. 40 N. S. 558, on the necessity of testing for latent defects.

Reliability of early reports.

Cited in Powell v. M'Glynn [1902] 2 Ir. K. B. 154, on the reliability of the

early English reports.

Extent of liability of carriers of passengers.

Cited in Gordon v. Manchester & L. R. Co. 52 N. H. 590, 13 Am. Rep. 97;

Meier v. Pennsylvania R. Co. 64 Pa. 225, 3 Am. Rep. 581; Marable v. Southern

R. Co. 142 N. C. 557, 55 S. E. 355; Grand Rapids & I. R. Co. v. Huntley, 38

Mich. 537, 31 Am. Rep. 321,—holding that carriers of passengers are liable

only for injuries resulting from their actual negligence or that of their em-

ployees; Gracie v. Canada Shipping Co. Rap. Jud. Quebec 8 C. S. 472 (dissent-

ing opinion), on common carrier not being an insurer of the safety of pas-

sengers.

Cited in note in 1 E. R. C. 232, on liability of carrier to passengers.

Cited in 2 Hutchinson Car. 3d ed. 993, on carrier of passengers not being in-

surer of their safety; 4 Elliott Railr. 2d ed. 390, on nature of liability as a

carrier of passengers; 3 Thompson Neg. 188, on nonliability of passenger car-

rier as insurer; 6 Thompson Neg. 615, on presumption of negligence from hap-

pening of accident; 1 Elliott Railr. 2d ed. 641, on joint liability of lessor and

lessee of railroad for negligence where lease unauthorized.

— For loss of baggage.

The decision of the Queen's Bench was cited in Carlisle v. Grand Trunk R.

Co. 25 Ont. L. Rep. 372, 1 Dom. L. R. 130, holding that railroad company was

liable only for gross negligence where baggage was checked day before passenger

started on journey and reached destination before passenger and was destroyed

by explosion in baggage room.

Duty of wareliousenian to furnish safe building.

Cited in Moulton v. Phillips, 10 R. I. 218, 14 Am. Rep. 663, holding that

persons storing goods for consideration are bound to furnish building that is

reasonably safe, and are liable if it injures goods because it is unsafe, unless

defect was one which could not have been discovered by use of ordinary care.

Liability of railroad to employees for injuries due to employment.
Cited in Rostrom v. Canadian Northern R. Co. 3 D. L. R. 302, holding that

railroad company was not liable for injury to employee in wrecking gang

caused by unexpected plunge of twisted rail on its release by cutting bolts on

fish plate.
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L/iability of carrier to passenger for delay due to loss of equipnieut.

Cited in Neal v. Allan, 18 N. S. 449, holding that passenger could not recover

damages for delay caused by carrying away of rudder post of boat, where defect

in post could not be discovered before leaving port.

5 E. R. C. 464, BERGHEIM v. GREAT EASTERN R. CO. L. R. 3 C. P. Div.

221, 47 L. J. C. P. N. S. 318, 38 L. T. N. S. 160, 26 Week. Rep. 301.

Liability of railroads for baggage In custody of passenger.

Cited in Kinsley v. Lake Shore & M. S. R. Co. 125 Mass. 54, 28 Am. Rep.

200, holding though railroad is not liable as a carrier for baggage in exclusive

custody of passenger it is liable for negligence in case passenger was not at

fault; Voss v. Wagner Palace Car. Co. 16 Ind. App. 271, 43 N. E. 20 (dissent-

ing opinion), on extent of railroad's liability for baggage retained in custody

of passenger on train.

Cited in 4 Elliott Railr. 2d ed. 610, 611, on liability of carrier for loss of

baggage where passenger retained custody.

Explained in Bunch v. Great Western R. Co. L. R. 17 Q. B. Div. 215, L. R.

13 App. Cas. 31, 55 L. J. Q. B. N. S. 427, 55 L. T. N. S. 9, 34 Week. Rep. 574,

5 Eng. Rul. Cas. 471, holding as long as passenger's baggage intended to be

taken in train with passenger is in custody of porter for purpose of transit,

the railroad are liable as carriers, but when it is in carriage partially in control

of passenger, they are liable for negligence only.

Jjiability of railroads for baggage in their custody.

Cited in Bate v. Canadian P. R. Co. 15 Ont. App. Rep. 388, holding as a gen-

eral rule that railroad would be liable as a carrier for baggage regularly placed

in baggage car, whether fire was due to their negligence or to some cause for

which they were not to blame.

Cited in 4 Elliott Railr. 2d ed. 621, on liability of carrier for loss of baggage

while in its custody.

liiability of cariiers of goods.

Cited in Dixon v. Richelieu Nav. Co. 15 Ont. App. Rep. 647 (dissenting opin-

ion), on liability of carriers of goods for losses not 'caused by dangers of navi-

gation or other perils excepted by statute, there being no special contract.

5 E. R. C. 471, GREAT WESTERN R. CO. v. BUNCH, L. R. 13 App. Cas. 31,

52 J, P. 147, 57 L. J. Q. B. N. S. 361, 58 L. T. N. S. 128, 36 Week Rep.

785, affirming the decision of the Court of Appeal, reported in 55 L. J.

Q. B. N. S. 427, L. R. 17 Q. B. Div. 215.

Liability of common carrier for baggage left on station platform.

Cited in Nicholls v. North Eastern R. Co. 59 L. T. 137, on the liability of a

common carrier for goods brought to tliem for carriage, within a reasonable

time before forwarding.

Cited in note in 9 E. R. C. 284, on liability of railway company for baggage

left on platform pending departure of train.

Cited in 4 Elliott Railr. 2d ed. 609, on delivery of baggage to company as

essential to liability; 3 Hutchinson Car. 3d ed. 1504, on effect of passenger's

contril)utory negligence on carrier's liability for baggage.

Distinguished in Welch v. London & N. W. R. Co. 34 Week. Rep. 166, holding

that wliere tlie passenger missed his train and intended to take the next train,

in an hour, and left his luggage with a porter on the platform while he amused
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himself by inlaying billiards, the company was not liable for the loss of the lug-

gage.

— Taken with passenger.

Cited in Bate v. Canadian P. R. Co. 15 Ont. App. Rep. 388, on the liability of

a common carrier of passengers for baggage taken with the passenger.

Cited in 4 Elliott Railr. 2d ed. 611, on liability of carrier for loss of baggage

wlicre passenger retained custody.

— In carrier's custody.

Cited in Voss v. Wagner Palace Car Co. 16 Ind. App. 271, 43 N. E. 20,

holding that sleeping car company is liable as common carrier for safe delivery

of baggage, where porter takes possession and undertakes to deliver it in re-

ception room of depot.

5 E. R. C. 502, HADLEY v. BAXENDALE, 9 Exch. 341, 18 Jur. 358, 23 L. J.

Exch. N. S. 179, 2 Week. Rep. 302.

Measure of damages for breach of contract.

Cited in Fisher Hydraulic Stone & Machinery Co. v. Warner, 188 Fed. 465.

holding that damages for failure to take patented machinery according to con-

tract was difierence between cost of manufacture and actual value at time and

place of delivery, where plaintiff was to retain title to machinery until paid for

and machinery had limited market value; Mott v. Chew, 137 Fed. 197, holding

tliat defendant's negligence in failing to promptly transmit tug as agreed wa>

proximate cause of damage, wliere because of such negligence bulkli<*cl was dc

stroyed by storm owing to lack of protection by stone ballast which was to be

carried in tug; Pendleton v. Knickerbocker L. Ins. Co. 7 Fed. 169, to the point

that failure of drawee to accer)t and pay draft renders him liable for conse-

quential damages; Benjamin v. Hillard, 23 How. 149, 16 L. ed. 518, holding that

amount that would have been received, if contract had been kept, is measure of

damages if contract is broken; Bixby-The'rson Lumber Co. v. Evans, 167 Ala

431, 29 L.R.A.(N.S.) 194, 140 Am. St. Rep. 47, 52 So. 843, holding that measun^

of damages for breach of special contract to pay money which refers to utlui

objects than mere discharge of debt, is actual injury suffered; Eckington v.

Soldiers' Home R. Co. v. McDevitt, 18 App. D. C. 497; Henderson Bridge Co. v.

O'Connor, 88 Ky. 303, 11 S. W. 18; Beaulieu v. Great Nortliern R. Co. 10:;

Minn. 47, 19 L.R.A.(N.S.) 564, 114 N. W. 353, 14 Ann. Cas. 462; Wall v. Con

tinental Casualty Co. Ill Mo. App. 504, 86 S. W. 271; Ellison v. Albright, 41

Neb. 93, 29 L.R.A. 737, 59 N. W. 703; Hubbard v. Gould, 74 N. H. 25, 04 Atl.

668; McDonald v. Unaka Timber Co. 88 Tenn. 38, 12 S. W. 420; McNamara v.

Clintonville, 62 W'is. 207, 51 Am. Rep. 722, 22 N. W. 472; Cook v. Minneapolis.

St. P. & S. Ste. M. R. Co. 125 Wis. 528, 103 N. W. 1097; American Bridge Co. v.

Camden Interstate R. Co. 68 C. C. A. 131, 135 Fed. 323; Wood v. LeBlanc, 3 N.

B. Eq. 116; Langdon v. Robertson, 13 Ont. Rep. 497; St. Thomas v. Credit Valley

R. Co. 15 Ont. Rep. 673; Larios v. Gurety, L. R. 5 P. C. 346; Saudon v.

Andrew, 30 L. T. N. S. 723; Irvine v. Midland G. W. R. Co. Ir. L. R. C. L.

55; Smith v. Day, L. R. 21 Ch. Div. 421, 48 L. T. N. S. 54, 31 Week. Rep. 187,—

on the measure of damages for breach of contract; Bell v. Reynolds, 78 Ala. 511,

56 Am. Rep. 52, holding same, with interest except where there is no market

value; Buckley v. Holmes, 19 111. App. 530, holding that the measure is the diffej-

ence in the contract and the market price of the chattel contracted to be de-

livered; Paine v. Sherwood, 21 Minn. 225. holding thst where the party con-

tracted to deliver bridge timbers at a certain pricr^ hut failed to do so, the
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measure of damages is the difference between what it cost to proeure others and
the contract price; McCurdy v. Wallblom Furniture & Carpet Co. 94 ]Minn. 326,

102 N. W. 873, 3 Ann. Cas. 468, holding that where goods are stored in ware-

house agreed upon and are removed therefrom without notice to bailor, and those

goods are destroyed by fire bailee is liable for market value in action for

conversion; McGuire v. J. Neils Lumber Co. 97 Minn. 293, 107 N. W. 130,

on the recovery of damages for the breach of contract: Uhlig v. Barnum, 43

Neb. 584, 61 N. W. 749; Chicago, B. & Q. R. Co. v. Spirk, 51 Neb. 167, 70

N. W. 926,—on the measure of damages in an action for breach of contract:

Rochester Lantern Co. v. Stiles & P. Press Co. 135 N. Y. 209, 31 N. E. 1018,

holding that the measure of damages for a failure to deliver certain dies con-

tracted for was the difference between the contract price and what they could be

procured for, elsewhere; Todd v. Gamble, 148 N. Y. 382, 52 L.R.A. 22:5, 42 N. E.

982, holding that the measure of damages for breach of contract of sale for a

commodity that has no market value, is the difference between the contract price

and the cost of manufacture; M&j v. Georger, 21 Misc. 622, 47 N. Y. Supp.

1057, holding that the measure for breach of contract to alter a coat, is the

value of the coat as it would have been if altered according to the contract less

the value as it was aa altered; Huyett & S. Mfg. Co. v. Gray, 124 N. C. 322, 32

S. E. 718, on the measure of damages for breach of warranty; Tillinghast

Styles Co. v. Providence Cotton Milb 143 N. C. 268, 55 S. E. 621, holding that

probable loss occasioned by breach of contract of sale of article having market

value and usually procurable, would be sum required to buy other goods of like

kind and at market price; Keystone Drilling Co. v. Stahl, 26 Pittsb. L. J. N. S.

419, holding that special damages cannot be recovered for breach of contract of

sale unless it is alleged and proved that defendant was aware of existence of sucli

circumstances; Givens v. North Augusta Electric & Improv. Co. 91 S. C. 417, 74

S. E. 1067; Towles v. Atlantic Coast Line R. Co. 83 S. C. 501, 65 S. E. 638,—
holding that special damages cannot be recovered in action ex contractu luiless

defendant had notice of circumstances out of which they might reasonably be

expected to result at time contract was made; Glasscock v. Shell, 57 Te.\. 215, on

the measure of damages for breach of promise to marry; Shepard v. Milwaukee

Gaslight Oo. 15 Wis. 318, 82 Am. Dec. 679, holding that in action against gas

company for wrongfully refusing to furnish supjsly of gas for store, evidence

that failure to supply gas made his store less attractive and tended to diminish

business was admissible; Smith v. Goldberg, 139 Wis. 423, 121 N. W. 173, holding

that on breach of contract on sale of stallion, agreement being on failure of

warranty to replace him with anotlier equally good or refund purchase price,

"and take horse back" no proof of damages is necessary; Crockett v. Campbell-

ton, 39 N. B. 160, on amount of damages recoverable upon breach of contract;

Behan v. Grand Trunk R. Co. 11 Quebec L. Rep. 61, 62, holding that damages

allowable for breach of contract of carrier to convey goods are loss of profit, but

not of custom, where carrier was aware goods were intended for immediate sale;

Natrass v. Nitingale, 7 U. C. C. P. 266, on the measure of damages for breach of

warranty; Lilley v. Doubleday, L. R. 7 Q. B. Div. 510, 44 L. T. N. S. 814, on tin-

measure of damages for breach of contract of warehouseman; South African Ter-

ritories v. Wallington [1897] 1 Q. B. 692, 66 L. J. Q. B. N. S. 551, 76 L. T.

N. S. 520, 45 Week. Rep. 407, holding that the damages for breach of a contract

to take debentures are measured by the loss sustained through tiie breach, not

by the sum agreed to be lent.

Cited in notes in 6 E. R. C. 618, 620, 622, 624, on damages recoverable for
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breach of contract; 15 E. E. C. 737, on measure of damages for breach of cove-

nant for quiet enjoyment; 2 E. E. C. 495, on measure of damages for breach

of implied warranty of authority by agent; 23 E. E. C. 565, on measure of dam-

ages from seller's failure to deliver goods.

Cited in Benjamin, Sales, 5th ed. 972; 2 Mechem, Sales, 1417, 1418,—on measure

of damages for seller's breach of contract; Benjamin, Sales, 5th ed. 1023, 1025,

on measure of damages for seller's breach of warranty where the inferiority of

the goods should have been detected by the buyer before use : 3 Page, Contr. 2402,

on measure of damages for breach of contract Avith reference to special course of

things; Benjamin, Sales, 5th ed. 806, on presumptive rule of damages for non-

acceptance of goods by buyer; Benjamin, Sales, 5th ed. 982, on right of buyer who

has resold to recover special damages; 3 Page, Contr. 2396, on compensatory dam-

ages for breach of contract.

— Contracts affecting use or right to property.

Cited in Lynch v. Wright, 94 Fed. 703, holding that on breach of contract for

sale of land, special damages resulting to purchaser from failure to make resale

are only recoverable where contract for resale was brought to knowledge of

defendant at time contract was made; Wallace v. Ah Sam, 71 Cal. 197, 60

Am. Eep. 534, 12 Pac. 46, holding that loss of possible profits which might have

accrued to plaintiff under lease of land executed by him, without defendant's

knowledge, after breach of contract is not recoverable for breach of contract to

construct levee around swamp land; Bernhard v. Curtis, 75 Conn. 476, 54 Atl.

213, on the measure of damages for withholding leased premises; Hagan v.

Ivavvle, 143 111. App. 543, holding tliat when at time contract of sale was made

resale of property was in contemplation of parties, proper measure of damages in

diflerence between contract price is original contract and contract price on

such resale; Baltimore Permanent Bldg. & L. Soc. v. Smith, 54 Md. 187, 39

Am. Eep. 374, on the measure of damages for breach of parol contract to convey

lands; Ironton Land Co. v. Butchart, 73 Minn. 39, 75 N. W. 749, holding that

where a bonus mortgage was given, and in an action to foreclose it was alleged

that there was a breach of contract, the measure of damages would be the value

of the land with the contract performed less the value so far as it was performed:

Shoemaker v. Crawford, 82 Mo. App. 487, holding that damages for breach of

agreement to furnish land to be cultivated on shares is such injury as follows

in natural course of things and is reasonably supposed to have been in contem-

plation of parties as probable result of breach; Cape Girardeau «fc C. R. Co. v.

Wingerter, 124 Mo. App. 420, 101 S. W. 1113, holding that the measure of dam-

ages for breach of contract to convey is the value of the land to be conveyed, at

the time contracted to be conveyed; Mack v. Patchin, 29 How. Pr. 20, 1 Sheldon,

67, on the measure of damages for breach of contract for title; Welborn v. Dixon,

70 S. C. 108, 49 S. E. 232, 3 Ann. Cas. 407, on the measure of damages for breach of

contract to convey lands; Paposkey v. Munkwitz, 68 Wis. 322, 60 Am. Rep.

858, 32 N. W. 35, holding that if lessor knew he could not give possession of

stoi'e, difference between rent reserved and rent which lessee would be com-

pelled to pay for another store adapted to his business, would be measure of dam-

ages ; Engel v. Fitch, L. R. 3 Q. B. 314, L. R. 4 Q. B. 659, 37 L. J. Q. B. N. S.

147, 38 L. J. Q. B. N. S. 304, 10 Best & S. 738, 17 Week. Rep. 894, holding that

the measure of damages for breach of contract to convey land was the difference

between the contract price and value at the time of contract; Bain v. Fothergill,

L. R. 7 H. L. 158, 43 L. J. Exch. N. S. 243, 31 L. T. N. S. 387, 23 Week. Rep.

101, on the measure of damages for breach of contract for sale of land; Ebbetts
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V. Conquest [1895] 2 Ch. 377, 64 L. J. Ch. X. S. 702, 12 Reports, 430, 73 L. T.

N. S. GO, 44 Week. Rep. 56 (affirmed in [1896] A. C. 490, 75 L. T. X. S. 36,

65 L. J. Ch. X. S. 808, 45 \Yeek. Rep. 50 )
, holding that the measure of damages

for breach of covenant to keep premises in repair contained in a sublease is the

difference in the value of the reversion with the covenant performed and without.

Cited in note in 9 E. R. C. 486, on elements considered in ascertaining lia-

bility of tenant who has agreed to keep and leave premises in repair.

Cited in 2 Underbill, Land. & T. 695, on measure of damages for failure of

landlord to give possession.

— For nondelivery of machines or mill equipment.
Cited in Hooks Smelting Co. v. Planters' Compress Co. 72 Ark. 275, 79 S. W.

1052, on the measure of damages for failure to deliver a machine when con-

tracted for; Benton v. Faj^ 64 111. 417, holding that purchaser of particular

machine to be delivered on certain day is entitled to show what would have

been fair rent for use of building and machinery during time they lay idle in

consequence of delay on part of vendor, but not for any longer time than was
necessary to supply another machine after notice from vendor; Pender Lumber
Co. V. Wilmington Iron Works, 130 N. C. 584, 41 S. E. 797, holding in an action

for failure to deliver a machine, the vendor is liable only for such damages as

are incidental to the breach as a natural consequence and contemplated by both

parties when contract was made; Fleming v. Beck, 48 Pa. 309, holding that loss

of profits or custom by reason of defective performance of contract to dress

mill-stones, is not recoverable by injured party, without express stipulation to

that eflect; Colvin v. McCormick Cotton Oil Co. 66 S. C. 61, 44 S. E. 380,

holding that injury to cotton seed by heating and expense incurred in cooling

them may be recovered as within the reasonable contemplation of the parties as a

result of a failure to deliver cotton mill machinery; Eiclibaum v. Caldwell Bros.

Co. 58 Wash. 163, 108 Pac. 434, holding that loss of rentals cannot be recovered

Ijecause of failure to deliver pumps within specified time, where there is nothing

to show that such damage was within contemplation of parties or actually

sustained; Hydraulic Engineering Co. v. McHaffle, G. & Co. 23 E. R. C. 558,

L. R. 4 Q. B. Div. 670, 27 Week. Rep. 221, holding that recovery could be had for

loss of profits for failure to furnish a part of a pile driver as required, and ex-

}>enditure made in involving otlier parts of machine, painting machine to pre-

serve it, but not for cost of warehousing machine; Bruhm v. Ford, 33 N. S. 323,

holding in an action for damages for failure to complete a mill in time, the

plaintiff could recover only that which was contemplated by the parties at the

time the contract was made which would result from the breach; Corbet v.

Johnson, 10 Ont. App. Rep. 564, holding that amount of damages recoverable for

failure to complete contract to install machinery by certain day, was loss of

profits, in addition to rental of mill and interest on value of machinery.

— Tort actions and torts arising out of contract.

Cited in Griffith v. Burden, 35 Iowa, 138, on the measure of damages for the

conversion of a municipal bond; Thompson v. Clemens, 96 Md. 196, 60 L.R.A.

580, 53 Atl. 919, on the measure of damages in actions, nominally in tort, but

treated as ex contractu; Russell v. Stoops, 106 Md. 138, 66 Atl. 698, on the

measure of damages for deceit and fraud; Virginia-Carolina Peanut Co. v. At-

lantic Coast Line R. Co. 155 N. 0. 148, 71 S. E. 71, holding that in action in

tort growing out of contract, plaintiff' can only recover such damages as were

in contemplation of parties at time contract was entered into; Brown v. Chicago,

M. & St. P. R. Co. 54 Wis. 342, 41 Am. Rep. 41, 11 N. W. 356, 7 Am. Xeg. Cas.
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203, holding that in action for tort wrongdoer is liable for all injuries resulting

directly from wrongful act, whether they could or could not have been foreseen by

liim; McLean v. Dun, 39 U. C. Q. B. 551, holding that a mercantile agency fur-

nishing reports as to the financial condition of merchants was liable for negligence

in making a report although the amount of credit on the report was not dis-

closed; Smith V. Green L. R. 1 C. P. Div. 92 45 L. J. C. P. N. S. 28, 33 L. T. N. S.

572, 24 \^'eek. Rep. 142, holding that in an action for a breach of warranty in thf

sale.of a cow, where the cow was infected with disease, and being placed with other

cows, they became infected, the person injured could recover for all the loss:

Knowles v. Nunns, 14 L. T. N. S. 592, holding same where the buyer said that the

cattle were to be placed with others and loss resulted from disease, seller having

stated they were sound.

Cited in note in 52 L.R.A. 40, on damages for tort as affected by loss of

profits.

Distinguished in McCurdy v. Wallblon Furniture & Carpet Co. 94 Minn. 320.

102 N. W. 873, 3 Ann. Cas. 468, holding that where goods left with a bailee art

wrongfully removed, the rules as to the measure of damages in tort apply.

— Remote and proximate damages.

Cited in Mott v. Chew, 137 Fed. 197, holding that where the defendant delayed

in his contract to have stones to ballast a brakewater and the same was injured

thereby the breach was the proximate cause of the loss; Nashua Iron & Steel

Co. V. Brush, 33 C. C. A. 456, 50 U. S. App. 461, 91 Fed. 213, holding that

damages to be recoverable must be the natural and proximate consequence of

the act complained of; Cassells' Mill v. Strater Bros. Grain Co. 166 Ala. 274.

51 So. 969, holding that profits from resale of property purchased or from sale

of products manufactured therefrom, is too remote to be recovered as damages

for breach of contract of sale, unless contemplated by parties as result of breach:

Brock v. Gale, 14 Fla. 523, 14 Am. Rep. 356; Stewart v. Lanier House Co.

75 Ga. 582; I^tts v. Hackett, Fed. Cas. No. 8,283; Waycross Air Line R. Co-

V. Oflerman & W. R. Co. 114 Ga. 727, 40 S. E. 738,—holding that damages

which may reasonably be considered as within the contemplation of the parties

when the contract was made would result upon breach are not too remote to be

recovered; O'Conner v. Nolan, 04 111. App. 357, holding that damages, however

proximately they follow breach of contract, cannot be recovered unless, under

circumstances, they are natural result of breach; Lowe v. Turpie, 147 Ind. 652.

37 L.R.A. 233, 44 N. E. 25, holding that damages which are remote and specu-

lative can not be recovered; Creamery Package Mfg. Co. v. Benton County

Creamery Co. 120 Iowa, 584, 95 N. W. 188, holding that mere delay in furnish-

ing machinery which does not interrupt an established business w-ill not sustain

an action for damages for loss of patronage; Paducah Lumber Co. v. Paducah

Water Supply Co. 89 Ky. 340, 7 L.R.A. 77, 25 Am. St. Rep. 530, 12 S. W.

554, holding that a water company was liable for loss by fire caused by turning

off of water from hydrants rented by plaintiff; Goddard v. Barnard, 16 Gray, 205,

holding that the injury to household goods because of leaky roof could not be

recovered for in an action for breach of contract to provide a good roof; Car-

negie P. & Co. V. Holt, 99 Mich. 606, 58 N. W. 623, holding that where by

reason of a delay in furnishing materials the building was delayed so that stores

which came later, injured the foundation, the breach of contract to deliver was

not the proximate cause of the injury; McAlister v. Chicago, R. I. & P. R. Co.

74 Mo. 351, holding that where the carrier removed cattle from the car to reload

them, which was against the statute, and they were seized to pay the fine for
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SHch unloading, damages therefor were too remote to be recovered; Delaneld v.

J. K. Armsby Co. 131 App. Div. 572, 116 N. Y. Supp. 71, holding that damage:i

recoverable for breach of contract are such as naturally flow from nonperform-

ance; Allen V. McConihe, 324 N. Y. 342, 26 N. E. 812, holding that the measure is

the amount that is the natural, or to be apprehended, and direct and immediate

results of the breach; Coppola v. Kraushaarj 102 App. Div. 300, 92 N. Y. Supp.

436, holding that where the defendant failed in his contract to furnish a gown

for a bride, which was ordered by the groom, and as a consequence the marriage

"was broken," such damages were too remote to be recoverable for in action on

the contract; Flynn v. Hatton, 43 How. Pr. 333, on injury to person as a proxi-

mate result of the landlord's failure- to keep premises in repair; Milton v. Hudson

River S. B. Co. 37 N. Y. 210; Huyett & S. Mfg. Co. v. Gray, 111 N. C. 92, 15

S. E. 940,—on the recovery of remote damages for breach of contract; Herring

V. Armvvood, 130 N. C. 177, 57 L.R.A. 958, 41 S. E. 96, holding that damages re-

sulting from a failure of the landlord to furnish fertilizers to his tenant are too

remote for consideration; Olierokee Tanning Extract Co. v. Westeim U. Teleg.

Co. 143 N. C. 376, 118 Am. St. Rep. 806, 55 S. E. 777, holding that damages for

breach of contract must not be speculative or remote but the proximate conse-

quence of the breach, to be recoverable; Hayes v. Cooley, 13 N. D. 204, -100 N. W.

250, holding that rule for measuring damages which are recoverable for breach

of contract, under Rev. Codes, is compensation for all detriment proximately and

naturally caused by breach; Daniels v. Ballantine, 23 Ohio St. 532, 13 Am. Rep.

264, holding that where a barge was destroyed by a storm, which but for the

defendant's delay in towing the barge, would not have affected the boat, the

storm was the proximate cause and not the delay; Pegram v. Stortz, 31 W. Va.

220, ti S. E. 485, on the necessity of the damages being the proximate result of the

breach of contract; Prescott v. Connell, 22 Can. S. C. 147 (dissenting opinion),

on the breach of contract as the proximate cause of the injury; Price v. Wright.

35 N. B. 26, holding that the loss of marriage arising from a permanent dis-

figurement caused by the bite of a dog was too remote to be allowed for in

damages; Leggo v. Welland Vale Mfg. Co. 2 Ont.. L. Rep. 45, holding that the

plainuOs could not recover for a destruction of tools by an accidental fire, while

they were in the hands of a gratuitous bailee under a contract, which had been

broken by failure to return the tools; Stewart v. S^i.icHorp, 25 Ont. Rep. 544,

holding that where seeds were delivered to a party to be sown and the produce

returned, the injury to the land by reason of irxjurious seed being sown was

too remote to be recovered for; Wilson v. Newport Dock Co. L. R. 1 Exch. 177,

35 L. J. Exch. N. S. 97, 4 Hurlst. & C. 232, 12 Jur. N. S. 233, 14 L. T. N. S.

230, 14 Week. Rep. 558, holding that where a ship was grounded and wrecked

because the dockowners were unable to allow the ship to be docked as agreed, the

damages therefor were too remote to be recovered; MclNIahon v. Field, L. R. 7

Q. B. Div. 591, 50 L. J. Q. B. N. S. 552, 45 L. T. N. S. 381, 46 J. P. 245, holding

that where the defendant broke his contract to stable the p]aintift"'s horses,

whereby they were taken sick because exposed to the weather, and depreciated in

value, such depreciation may be recovered as 'the direct result of the breach of

contract; The Notting Hill, L. R. 9 Prob. Div. 305, 53 L. J. Prob. N. S. 56, 51

L. T. N. S. 66, 32 Week. Rep. 764, 5 Asp. Mar. L. Cas. 241, holding that loss of

profits resulting from a delay in reaching a market, caused by a collision, cannot

be recovered as damages for the coH's'on; TJie Argentino, L. R. 13 Prob. Div.

191, 58 L. J. Prob. N. S. 1, 58 L. T. N. S. 643, 30 Week. Rep. 814, holding that

loss of profits cannot be recovered for a collision resulting in injury to a vessel,



5 E. E. C. 502] NOTES OX ENGLISH RULING CASES. 512

Init only that sum which a ship of that .size and description would ordinarily

earn.

Cited in note in S Eng. Rul. Cas. 414, on remoteness of damages.

Distinguished in Caledonia R. Co. v. Colt, 22 E. R. C. 296, 7 Jur. N. S. 475, 3 L.

T. N. S. 2.52, 3 Macq. H. L. Cas. S33, 1 Paterson S. E. App. Cas. 977, 32 Scot. Jur.

707, holding that the owner of clay property, could not recover against a railroad

company the damages which he was forced to pay a lessee as a result of the

failure of the railroad to make a substituted road to the property as required

Ijv law where he had himself agreed to build the road if the company did not;

Marsh v. Joseph [1897] 1 Ch. 213, 66 L. J. Ch. N. S. 128, 75 L. T. N.'s. 558, 45

Week. Rep. 209, holding that the same rule of proximate and remote damages

does not apply in an action of tort for neglect of duty as in action on contract.

Disapproved in Boyd v. Fitt, 14 Ir. C. L. Rep. 43, holding that damages to

plaintiff's business and loss of the agency of another could be recovered as dam-

ages for breach of a contract of agency.

— Damages within contemplation of hotli parties when contract was made.
Cited in Globe Ref. Co. v. Landa Cotton Oil Co. 190 U. S. 540, 47 L. ed. 1171,

23 Sup. Ct. Rep. 754, holding that in case of a breach of contract, a person can

onlj- be held responsible for such consequences as may reasonably be supposed to

be in contemplation of the parties at the time of making the contract: Vilter

Mfg. Co. V. Abeel, 111 C. C. A. 650, 191 Fed. 272, holding that value of building

which had to be torn down in consequence of breach of warranty of defendant to

install ice plant, was proper clement of damage recoverable as being one within

contemplation of parties; Dickerson v. Finley, 158 Ala. 149, 48 So. 548;

Birmingham Waterworks Co. v. Ferguson, 164 Ala. 494, 51 So. 150; Southern

R. Co. V. Lewis, 165 Ala. 451, 51 So. 863; Hunt Bros. Co. v. San Lorenzo Water

Co. 150 CaL 51, 7 L.R.A.(N.S.) 913, 87 Pac. 1093; Williams v. Atlantic Coast

Line R. Co. 56 Fla. 735, 24 L.R.A.(N.S.) 134, 131 Am. St. Rep. 169, 48 So.

209; Mitchell v. Henry Vogt Mach. Co. 3 Ga. App. 542, 60 S. E. 295; Albany

Phosphate Co. v. Hugger Bros. 4 Ga. App. 771, 62 S. E. 533; Cooper v. National

Fertilizer Co. 132 Ga. 529, 64 S. E. 650; Ramsey v. Tully, 12 111. App. 463;

Goodkind v. Rogan, 8 111. App. 413; Chicago Sanitary Dist. McMahon & M.

Co. 110 111. App. 510; Acme Cycle Co. v. Clarke, 157 Ind. 271, 61 N. E. 561;

Gibson v. Fischer, 68 Iowa, 29, 25 N. W. 914; Skinner v. Gibson, 86 Kan. 431,

121 Pac. 513; Milford v. Bangor R. & Electric Co. 104 Me. 233, 30 I..R.A, (N.S.)

531, 71 Atl. 759; True v. International Teleg. Co. 60 Me. 9, 11 Am. Rep. 156;

Hopkins v. Sanford, 38 Mich. 611; Paine v. Sherwood, 19 Minn. 315, Gil. 270;

Frohreich v. Gammon, 28 Minn. 476, 11 N. W. 88; Sloggy v. Crescent Creamery

Co. 72 Minn. 316, 75 N. W. 225; American Exp. Co. v. Jennings, 86 Miss. 329,

109 Am. St. Rep. 708, 38 So. 374; Sycamore Marsh Harvester Mfg. Co. v. Sturm,

13 Neb. 210, 13 N. W. 202; Aultman v. Stout, 15 Neb. 586, 19 N. W. 464;

Berg V. Rapid Motor Vehicle Co. 78 N. J. L. 724, 75 Atl. 933; Hamilton v.

McPherson, 28 N. Y. 72, 84 Am. Dec. 330; Flynn v. Hatton, 43 How. Pr. 333;

Landsberger v. Magnetic Teleg. Co. 32 Barb. 530; Hecla Powder Co. v. Sigua

Iron Co. 91 Hun, 429, 36 N. Y. Supp. 838; Sloan v. Hart, 150 N. C. 209, 21

L.R.A.(N.S.) 239, 134 Am. St. Rep. 911, 63 S. E. 1037; Wolf v. Studebaker,

65 Pa. 459; Billmeyer v. Wagner, 91 Pa. 92; Jones v. Gilmore, 38 Phila. Leg. Int.

43; Christiernson v. Hendrie & H. Mfg. & Supply Co. 26 S. D. 519, 128 N. W.
608; Livermore Foundry & Mach. Co. v. Union Compress & Storage Co. 105

Tenn. 187, 53 L.R.A. 482, 58 S. W. 270; El Paso & N. E. R. Co. v. Sawyer, 54

Tex. Civ. App. 387, 119 S. VJ. 110; Jones v. George, 61 Tex. 345, 48 Am. Rep. 280;
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Pacific Exp. Co. v. Darnell, 62 Tex. 639; King v. Watson, 2 Tex. App. Civ.

Cas. (Willson) 213; Slaughter v. Denmead, 88 Va. 1019, 14 S. E. 833; Humph-
reysville Copper Co. v. Vermont Copper Min. Co. 33 Vt. 92; Kelley v, LaCrosse
Carriage Co. 120 Wis. 84, 102 Am. St. Rep. 971, 97 N. W. 674; Gross v. Heckert,

120 Wis. 314, 97 N. W. 952; Walil v. Tracy, 139 Wis. 668, 121 N. W. 660 (dis-

senting opinion) ; Malueg v. Hatten Lumber Co. 140 Wis. 381, 122 N. W. 1057;
Loehr v. Dickson, 141 Wis. 332, 30 L.R.A.(N.S.) 495, 124 N. W. 293; Eoss v
Heineman, 144 Wis. 146, L.R.A.—, —, 128 N. W. 881; Central Trust Co.

-V. Clark, 34 C. C. A. 354, 92 Fed. 293; Northwestern Steam Boiler & Mfg. Co.

V. Great Lakes Engineering Works, 104 C. C. A. 52, 181 Fed. 38; Bulmer v. R.

3 Can. Exch. 184; Smith v. Green, 23 E. R. C. 566, L. R. 1 C. P. Div. 92, 45
L. J. C. P. N. S. 28, 33 L. T. N. S. 572, 24 Week. Rep. 142; Thompson v. Leach,

18 U. C. C. P. 141,—holding that the measure of damages for the breach of

contract is such as arises naturally from the breach itself or such as may be

supposed to have been contemplated by the parties when making the contract;

Milford V. Bangor R. & Electric Co. 106 Me. 316, 30 L.R.A.{N.S.) 526, 76

Atl. 696, 20 Ann. Cas. 622, holding that water company contracting to furnish

water for fire protection is not liable for municipal property burned through

company's failure to furnish adequate supply, in absence of express un-

dertaking; Harper Furniture Co. v. Southern Exp. Co. 148 N. C. 87, 30 L.R.A.

(N.S.) 483, 128 Am. St. Rep. 588, 62 S, E. 145, holding that special facts of such

character that parties may fairly be supposed to have them in contemplation

in making contract become relevant in determining damages in suit against

carrier for wrongful delay when they naturally follow from breach of contract;

Cockburn v. Ashland Lumber Co. 54 Wis. 619, 12 N. W. 49; Shadbolt & B. Iron

Co. V. Topliff, 85 Wis. 513, 55 N. W. 854,—holding same as to damages for the

breach of an executory contract of sale; Illinois C. R. Co. v. Johnson, 116 Tenn.

624, 94 S. W. 600, holding same and he must show notice to company of special

circumstances which give rise to special damages; Choctaw, 0. & G. R. Co. v.

Jacobs, 15 Okla. 493, 82 Pac. 502; Keystone Drilling Co. v. Stahl, 17 Pa. Co.

Ct. 498,—holding same but if special circumstances are made known to the

party, they are within the contemplation of the parties; Gibbs v. Gildersleeve,

26 U. C. Q. B. 471; Fraser v. Grand Trunk R. Co. 26 U. C. Q. B. 488,—holding
that only damages such as were within the contemplation of both of the parties

as the result of a breach at the time the contract was made could be recovered,

for the breach; Mitchell v. Clarke, 71 Cal. 163, 60 Am. Rep. 529, 11 Pac. 882,

holding that damages which do not naturally flow from the breach are special

damages and must be pleaded together with the circumstances warranting them;

Weaver v. Penny, 17 111. App. 628, holding that where a party sold diseased

sheep, not knowing them to be such, and the plaintiff lost other cattle because

they were placed with his, he could not recover for such as he lost; Tower v.

Pauly, 67 Mo. App. 632, holding that it was error to strike from the complaint a

claim for damages which were reasonably within the contemplation of the

parties, and neither too remote nor speculative; Burr v. Redhead, 52 Neb. 617,

72 N. W. 1058, holding that all damages in contemplation of the parties to tlie

contract, or which naturally may result from a breach of warranty, accrue in

favor of the party injured; Hoye v. Pennsylvania R. Co. 114 App. Div. 821, 100

N. Y. Supp. 190, on the recovery of only such damages as were within the con-

templation of the parties, for the breach of contract; Ilockorsmitli v. ITanley, 29

Or. 27, 44 Pac. 497; Leesville Mfg. Co. v. Morgan Wood & Iron Works, 75 S. C.

342, 55 S. E. 768,—holding that a seller who fails to carry out his contract of

Notes on E. R. C—33.
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sale, is liable for the difference between the contract price and the market price

at time and place of delivery as being the damages within the contemplation of

the parties; Ellison v. Johnson, 74 S. C. 202, 5 L.R.A.(N.S.) 1151, 54 S. E. 202,

liolding that damages for brcacli of contract of sale, are such as may fairly and

reasonably be considered as naturally arising from breach of the contract accord-

ing to the usual course of things; Houston & T. C. R. Co. v. Hill, 63 Tex. 381, 51

Am. Rep. 642, holding that where the company repudiated its contract to carry a

nun^ber of people at certain rates, the measure was the damages as were inci-

dental to the breach, and such as might reasonably have entered the minds of the

parties when making the contract: Montgomery v. Boucher, 14 U. C. C. P. 45,

holding that interest should be allowed on a note after maturity at the rate

specified in the note, as being that which was contemplated by the parties;

Behan v. Grand Trunk R. Co. 11 Quebec L. R. 60, holding that damages for loss

of custom arising from nondelivery of goods are too remote to be held within the

contemplation of the parties and cannot be recovered; Wilson v. Lancashire &
Y. R. Co. 30 L. J. C. P. N. S. 232, 9 C. B. N. S. 632, 7 Jur. N. S. 862, 3 L. T.

N. S. 859, 9 Week. Rep. 635; Home v. Midland R. Co. L. R. 7 C. P. 583, L. R. 8

C. P. 131, 42 L. J. C. P. N. S. 59, 28 L. T. N. S. 312, 21 Week. Rep. 481, 6 Eng.

Rul. Cas. 617,—holding that the measure of damages for breach of contract to de-

liver goods is the damage reasonably considered as arising naturally from the

breach of contract, or such as might be considered as reasonably within the con-

templation of both parties when contract was made.

Cited in 2 Mechem, Sales, 1415, on measure of damages for seller's breach of

contract where special circumstances were in contemplation.

Distinguished in Green-Wheeler Shoe Co. v. Chicago, R. I. & P. R. Co. 130

Iowa, 123, 5 L.R.A.(N.S.) 882, 106 N. W. 498, 8 Ann. Cas. 45; Heiser v. Looniis,

47 Mich. 16, 10 N. W. 60; Christianson v. Chicago, St. P. M. & O. R. Co. 67

Minn. 94, 69 N. W. 640 ; Johnson v. Atlantic Coast Line R. Co. 140 N, C. 574, 53

S. E. 362; Bowas v. Pioneer Tow Line, 2 Sawy. 21, Fed. Cas. No. 1713; Hudson

v. Atlantic Coast Line R. Co. 142 N. C. 198, 55 S. E. 103,—holding that in an

action for tort, it is not necessary that the result and the injury received should

have been contemplated to make the tort feasor liable; Gate v. Cate, 50 N. H.

144, 9 Am. Rep. 179, holding that the rule as to damages being within the con-

templation of the parties does not apply in an action of tort; Hodgins v.

Hodgins, 13 U. C. C. P. 146, holding that the measure of damages in an action

for breach of covenant for quiet possession was not to be governed by the con-

sideration paid, but the party was to te allowed substantial damages.

— Effect of knowledge of special daninatory conditions.

Cited in New Orleans & N. E. R. Co. v. Meridian Waterworks Co. 18 C. C. A.

519, 30 U. S. App. 749, 72 Fed. 227, holding that for a breach of contract to

furnish water for- fire fighting purposes, which use was known to both, the

party would be entitled to recover for loss by fire occasioned by the breach;

McDonald v. Kansas City Bolt & Nut Co. 8 L.R.A.(N.S.) 1110, 79 C. C. A.

298, 149 Fed. 360, holding that the measure are those damages which are the

natural and probable result of a breacli, those which the parties may reasonably

anticipate as the result of a breach under the particular circumstances known
to both parties; Port Blakely Mill Co. v. Sharkey, 42 C. C. A. 329, 102 Fed.

259, holding that where at time of agieement to deliver horses on certain day,

defendant was informed that horses were to be used in freighting goods, and

also were informed as to earnings that could be made, jury might consider

what might have been earned by horses during time of delay in delivering;
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Philadelphia, W. & B. R. Co. v. Lehman, 56 Md. 209, 40 Am. Rep. 415; Maryland
Ice Co. V. Arctic Ice Mach. Mfg. Co. 79 Md. 103, 29 Atl. 69; Webster v. Woolford,

81 Md. 329, 32 Atl. 319; Shousc v. Neiswaanger, 18 Mo. App. 236; Skirm v.

Hilliker, 66 N, J. L. 410, 49 Atl. 679; Starbird v. Barrens, 38 N. Y. 230,—
holding that the special circumstances under which a contract is made must
be known to both parties, in order that special damages arising from a breach

of the contract, as a result of these circumstances may be recovered; Silver v.

Kent, 60 Miss. 124; Rogan v. Wabash R. Co. 51 Mo. App. 665,—holding same
as to contract with carrier to deliver goods; Crutcher v. Choctaw, 0. & G. R.

Co. 74 Ark. 358, 85 S. W. 770, holding that if there are special circumstances

augmenting the damages from delay, which are known to both parties, the

carrier will be liable for the special damages; Boutin v. Rudd, 27 C. C. A.

526, 53 U, S. App. 525, 82 Fed. 685, holding same where party delayed in

towing in a schooner; Chicago, R. I. & P. R. Co. v. Planters' Gin & Oil Co. 88

Ark. 77, 113 S. W. 352, on the necessity of notice of special circumstances to

render carrier liable for delay in shipments; Hale Bros v. Milliken, 5 Cal. App.

344, 90 Pac. 365, holding that where all the circumstances are known to both

parties, such damages may be recovered as the parties contemplated would
probably result, at the time of making of the contract; Cohn v. Norton, 57

Conn. 480, 5 L.R.A. 572, 18 Atl. 595, holding that where the nature of the

business is such that a promise is implied to use utmost diligence, the im-

portance of the business need not be disclosed to render special damages recoverL

able; Fairbanks, M. & Co. v. Hooper, 147 Ky. 154, 143 S. W. 1025; Schleuter v.

Sherman Bros. & Co. 169 111. App. 386,—holding that if special damages for

breach of contract of sale are claimed because property was used for particular

purpose, it must be shown that vendor at time of making sale knew that such

property was designed for such special use; Price v. Art Printing Co. 112 111.

App. 1, on the notice of all peculiar circumstances as making the other party

liable for all consequential damages resulting from a breach; Union Foundry
Works V. Columbia Iron & Steel Co. 112 111. App. 183, holding that special

and consequential damages for breach of contract can only be recovered where

defendant at time of making of contract, has been informed of purchases for

which property ordered was desired; Bushnell v, Geo. E. King Bridge Co.

140 Iowa, 405, 118 N. W. 407, holding that purchaser of lumber, in absence

of any indication in contract that lumber was to be used in building bridge,

under another contract, cannot recover damages for failure to complete bridge

in time by failure of seller to furnish lumber as agreed; Feland v. Berry, 130

Ky. 328, 113 S. W. 425, holding that where defendant was notified, when con-

tract was made, that it was made with reference to subcontract, on defendant's

breach plaintifif could recover damages caused by his being compelled to break

subcontract, because of defendant's breach of original contract; Pulaski Stove

Co. V. Miller's Creek Lumber Co. 138 Ky. 372, 128 S. W. 96, holding that

where special circumstances showing that breach of contract will involve special

damages are communicated to party when' contract is made, such special dam-

ages may be recovered, though not result of ordinary breach; Thems v, Dingley.

70 Me. 100, 35 Am. Rep. 310, holding that the ordinary measure of damages for

a breach of warranty is the difference between the value of the property as

warranted and what it was, but additional damages are recoverable, if contoiii

plated by both parties; South Gardiner Lumber Co. v. Bradstreet, 97 Me. 16;:,

53 Atl. 1110, on the measure of damages where the special circumstances af-

fecting the subject matter of the contract are known to both parties; Camden,
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Consol. Oil Co. v. Schlens, 59 Md. 31, 43 Am. Rep. 537, holding that the

measure, where the article is contracted for, for a foreign market, and such

is disclosed on the contract for its delivery, is the difference in market price

of article contracted for at date of arrival, and the price realized with costs

and expenses; Swift River Co. v. Fitchburg R. Co. 169 Mass. 326, 61 Am. St.

Rep. 288, 47 N. E. 1015, holding that damages could not be recovered for caus-

ing a mill to remain idle, by reason of a delay in shipping and delivering cer-

tain boilers, unless the company was notified to be prompt; Wilson v. Reedy,

32 Minn. 256, 20 N. W. 153, holding that the parties could not recover for in-

jury to grain by delay in harvesting, because of a failure of the harvesting

machine to work as warranted; Francis v. Western U. Teleg. Co. 58 Minn. 252,

25 L.R.A. 406, 49 Am. St. Rep. 507, 59 N. W. 1078, on the necessity of knowl-

ege of the company of the special circumstances surrounding the sending of

the message to make them liable for special damages; Olson v. Schultz, 67

Minn. 494, 36 L.R.A. 790, 64 Am. St. Rep. 437, 70 N. W. 779 (dissenting opin-

ion), on the knowledge of special circumstances as affecting a recovery in tort;

Crowley v. Burns Boiler & Mfg. Co. 100 Minn. 178, 110 N. W. 969, holding that

the measure of damages where one party contracted to furnish a boiler to an-

other so as to enable him to complete his contract with a third, was the differ-

ence between the contract price and price paid for another boiler, where the

parties knew of both contracts; Chalice v. Witte, 81 Mo. App. 84, holding that

the vendor who fails to deliver an article according to contract is liable for such

damages as were reasonable within the contemplation of the parties, and would

result naturally under special circumstances known to both parties when con-

tract was made; Wall v. St. Joseph Artesian Ice & Cold Storage Co. 112 Mo.

App. 659, holding that where the damage is such that the party occasioning the

breach, from their knowledge of facts and circumstances might have anticipated

as a natural result of the breach, they are liable therefor; Wolcott v. Mount,

-^8 N. J. L. 496, 20 Am. Rep. 425, holding that the measure is the difference in

the value of the produce sold and what the value of the product would have been

if the seed was as warranted where the vendor of the seed knew of the use to

which it was to be put; Jones v. National Printing Co. 13 Daly, 92, holding that

where the buyers notified the seller that they must have the paper contracted for

!)y a certain date, they were entitled to recover for the loss incurred by leaving

their presses idle; Brauer v. Oceanic Steam Nav. Co. 34 Misc. 127, 69 N. Y. Supp.

465, holding that damages arising naturally, but from circumstances peculiar to

special case, are not recoverable unless circumstances were known to person who

has broken contract; Passinger v. Thorburn, 34 N. Y. 634, 90 Am. Dec. 753, hold-

ing that where there is a special warranty and a breach the plaintiff is entitled

to such damages as were the natural and necessary consequence thereof; Reilly

V. Connors, 65 App. Div. 470, 72 N. Y. Supp. 834, holding that loss of rent

could not be recovered for failure to complete a house in time unless notice of

intention to rent was given the contractor; Champion Ice Mfg. & Cold Storage

Co. V. Pennsylvania Iron Works Co. 68 Ohio St. 229, 67 N. E. 486, holding that

the owner of a plant may recover for the use of a machine which is an es-

sential part of the plant where there is a failure to deliver on time, if the

circumstances are known to both parties; Booth v. Spuyten Duyvil Rolling Mill

Co. 60 N. Y. 487, holding same where the manufacturer had notice of the special

circumstances surrounding the use of the article ordered; Stranahan Bros. Cater-

ing Co. V. Coit, 55 Ohio St. 398, 4 L.R.A. (N.S.) 506, 45 N. E. 634, holding that

where one party contracted to deliver pure milk and cream to a cheese factory
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which he knew was to be used for manufacturing purposes xyas liable if he de-

livered impure milk ; Lewis v. Rountree, 79 N. C. 122, 28 Am. Rep. 309 ; Greene
V. Creighton, 7 R. I. 1,—holding that where a party purchased an estate for a

particular purpose, known only to himself, he could not recover of his grantor

damages for an easement existing upon the estate, which made it inadaptable

to this special use; Spears v. Fields, 72 S. C. 395, 52 S. E. 44, holding that in

an action in claim and delivery by mortgagee against mortgagor, the mortgagor
can not set up damages, not ordinarily arising out of the transaction, unless

he shows that the mortgagee had notice of the peculiar circumstances; Reese

v. Miles, 99 Tenn. 398, 41 S. W. 165, holding that for breach of warranty of

quality of a commodity brought with the vendor's knowledge that it is to be

sold in another market, the measure is the losses actually svistained and loss

of profits, if the article had been as warranted; Hooper v. East, 19 Tex. Civ.

App. 531, 48 S. W. 764, holding that damages arising from failure of lessor to

furnish lessee quality of rice seed called for by contract is difference between

value of crop raised and crop which would have been raised, if seed had been

furnished according to contract; Hammer v. Schoenfelder, 47 Wis. 455, 2 N.

W. 1129, holding that where the special purpose for which goods are wanted is

known to the vendor, he is liable on the contract for such special damage
resulting from a failure to deliver, such being within the contemplation of the

parties; Northern Supply Co. v. Wangard, 123 Wis. 1, 107 Am. St. Rep. 984,

110 N. W. 1066, lidding that injury to old potatoes with which the new ones

were placed, could be recovered for, if the vendor had reason to know that

they would be placed together; Feehan v. Hallenan, 13 U. C. Q. B. 440, hold-

ing that it is only the immediate injury following the contract broken which

is to be compensated for, unless both parties are acquainted with special cir-

cumstances" connected with the contract; Gee v. Lancashire & Y. R. Co. 30

L. J. Exch. N. S. 11, 6 Hurlst & N. 211, 6 Jur. N. S. 1118, 3 L. T. N. S. 328, 9

Week. Rep. 103, holding that wages of working men kept idle because of delay

in delivering goods, can not be recovered as damages because too remote;

Cory V. Thames Ironworks & Ship Bldg. Co. L. R. 3 Q, B. 181, 37 L. J. Q. B.

N. S. 68, 17 L. T. N. S. 495, 16 Week. Rep. 475, holding that the measure of

damages for breach of contract for delivery of a chattel, which the vendee

intended for one purpose, and which the vendor supposed was for another more
obvious reason, is the loss of profit which might have been made by the use

supposed by the seller provided there has been that much damage; Elbinger

Actien-Gesellschafft v. Armstrong, L. R. 9 Q. B. 473, 43 L. J. Q. B. N. S. 211,

30 L. T. N. S. 871, 23 Week. Rep. 127, holding that for breach of contract for

.the delivery of articles intended to be used to fill a subcontract, the party

could not recover for damages resulting from the breach of the subcontract

unless the other knew of it; Skinner v. London M. Ins. Corp. L. R. 14 Q. B. Div.

882, 54 L. J. Q. B. N. S. 437, 53 L. T. N. S. 191, 33 Week. Rep. 628, holding that

a corporation was not liable for special damages arising from a refusal to

register stock unless they knew of the special circumstances; Bostock v. Nichol-

son [1904] 1 K. B. 725, 73 L. J. K. B. N. S. 524, 20 Times L. R. 342, 9 Com.
Cas. 200, 53 Week. Rep. 155, 91 L. T. N. S. 626, holding that wliore the parties

did not make known the use to which acid was to be put, they could recover

the value of the acid if it was not according to contract, but not for damage to

the goodwill of the plaintiff's business or damages paid to others for selling

impure acid; Hamilton v. Magill, Ir. L. R. 12 C. L. 186, holding that M-hero

the parties had notice that the goods contractfcd for were purchased with a
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view to carry out a contemplated subcontract, the measure of damages for a

breach is the difference between the amount he would have received under the

sub-contract and what he did receive; Thol v. Henderson, L. R. 8 Q. B. Div. 457,

46 L. T. N. S. 483, 46 J. P. 422, holding that the plaintiffs could not recover

for loss of profits on resale under a contract therefor, where the contract of

sale was unknown to both parties, though it was known that they were intended

for resale; Hammond v. Bussey, L. R. 20 Q. B. Div. 79, 57 L. J. Q. B. N. S.

58, holding that where in an action for breach of warranty, the party had to

pay damages for a breach of warranty on a resale because of this breach, the

amount recovered in that action is the measure of damages in this, together

with costs and expenses, where the contract for resale was known to both

parties; Finlay v. Chirney, L. R. 20 Q. B. Div. 494, 57 L. J. Q. B. N. S. 247,

58 L. T. N. S. 664, 36 Week. Rep. 534, 52 J. P. 324, holding that special dam-

ages resulting from breach of piomise to marry, such as the giving up of a

position by one party cannot be recovered unless known to both parties when

the promise was made; Couper v. Richards 3 Times L. R. 739, holding that

for the loss of the sale of a cargo of nitro-phosphate, the ship owners were not

liable unless they had notice of the special consequences attending the failure

to deliver same on time; Lepla v. Rogers [1893] 1 Q. B. 31, 5 Reports, 57, 68

L. T. N. S. 584, 57 J. P. 55, holding that where leased premises were not to be

sublet without permission, but they were sub-let for purpose of manufacturing

turpentine, and a fire resulted therefrom, the loss by fire was a natural and

direct result of the breach of covenant; Agius v. Great Western Colliery Co.

i;i899] 1 Q. B. 413, 68 L. J. Q. B. N. S. 312, 47 Week. Rep. 403, 80 L. T. N.

S. 140, holding that where a contract to supply coal to the plaintiff to be

furnished to some ships under another contract, was broken, the plaintiff could

recover the amount of damages and costs that he was compelled to pay the

ship owners, if both parties knew of the contract of resale; Die Elbinger Actien-

Gesellschafft Fur Fabrication von Eisenbahn Material v. Armstrong, 23 E. R.

C. 551, L. R. 9 Q. B. 473, 43 L. J. Q. B. N. S. 211, 30 L. T. N. S. 871, 23 Week.

Rep. 127, holding that recovery could be had of penalties purchaser was obliged

to pay where purchaser notified seller that he was obliged to make delivery to

a third person under penalty and seller had agreed to make delivery at

specified dates; Grebert-Borgnis v. Nugent, L. R. 15 Q. B. Div. 85, 54 L. J.

Q. B. N. S. 511, holding same where the party failed to furnish goods con-

tracted for, knowing them to be intended to fill another contract of resale.

Cited in Benjamin, Sales 5th ed. 994, on necessity for buyer's communication

to seller of special consequences that will result from a breach of the contract:

3 Page, Contr. 2404, on measure of damages for breach of contract by party

ignorant of special circumstances.

Distinguished in Booth v. Spuyten Duy\'il Rolling Mill. Co. 60 N. Y. 487,

holding that where parties to contract of sale have such knowledge of special

circumstances affecting question of damages as that it may be fairly inferred

they contemplated particular rule for estimating them, that rule will be adopted.

— Enhanced oxpen.se or diminished profits.

Cited in Hitchcock v. Anthony. 28 C. C. A. 80, 54 U. S. App. 439, 83 Fed.

779, holding that profits which arc reasonably certain may be recovered for

breach of contract; Ye Seng Co. v. Corbitt, 9 Fed. 423, holding that where the

parties chartered a vessel to carry certain persons, and the owners broke their

contract, the former were entitled to recover the profit which they lost by reason

of having to pay a higher rate to another to carry them; The Henry Buck,



51!) NOTES ON ENGLISH RULING CASES. [5 E. R. C. 502

39 Fed. 211, holding that for breach of contract to tow a raft of lumber, the

party could not recover demurrage incurred because the ship was not loaded

on time because of the wrecking of the raft; Taylor Mfg. Co. v. Hatcher Mfg.

Co. 3 L.R.A. 587, 39 Fed. 440, holding that where one party has broken a con-

tract which the other has partly performed, the latter may recover his ex-

penditures properly made and the profit he would have made but not specula-

tive and remote; United States v. Beham, 110 U. S. 338, 28 L. ed. 168, 4 Sup.

Ct. Rep. 81; Kelly v. Fahrney, 38 C. C. A. 103, 97 Fed. 176,—on the measure

of damages for breach of contract to loan money; De Ford v. Maryland Steel

Co. 51 C. C. A. 59," 113 Fed. 72, holding that the measure of damages for a

delay in completing vessels is the interest on the payments made prior to time

of delivery for the time of delay; Howard v. Stilwell & B. Mfg. Co. 139 U.

S. 199, 35 L. ed. 147, 11 Sup. Ct. Rep. 500, holding that profits which are lost

because of a delay in furnishing mill machinery necessitating the closing down
of the mill, are not recoverable as damages for the breach of contract; Erie

City Iron Works v. Tatum, 1 Cal. App. 286, 82 Pac. 92, holding that the

measure for a breach of warranty is the excess in value of the boiler as it

would have been if as warranted over the value as it was and added to the

loss incurred in attempting to use it; Hubbard v. Rowell, 51 Conn. 423, hold-

ing that where a party contracted for certain advertising space, and the other

contracting party knew that he intended to resell the space to others, he

could recover the profit he would have made by such resale; Curly v. MacLamian,
17 App. D. C. 170, on the loss of profits as the measure of damages
for breach of contract; Atlanta & St. A. B. R. Co. v. Tliomas, 60

Fla. 412, 53 So. 510, holding that expense of hauling to more distant point

may be recovercl for failure to locate depot at agreed point, if character of

losses is such that they plainly should have been contemplated by parties as

probable result of breach of contract; Savannah, F. & W. R. Co. v. Pritchard, 77

Ga. 412, 4 Am. St. Rep. 92, 1 S. E. 261, on the measure of damages for delay

in delivering goods shipped; Olmstead v. Burke, 25 111. 86, holding that loss

of probable profits constitutes no part of general damages for breach of contract:

Finnegan v. Allen, 60 111. App. 354, holding that probable profits of business,

cannot as general rule be recovered because they cannot be proved; Rhea Thie-

lens Implement Co. v. Racine Malleable & Wrought Iron Co. 89 111. App. 463,

holding that the loss of profits was not the measure of damages unless the

party had notice that the contract of purchase was made for the purpose of

resale under an existing contract, or in advance of the delivery to the purchaser;

Ryan Car Co. v. Gardner, 154 111. App. 565, holding that loss of sale and con-

sequent loss of profits are not competent to be shown in connection with

l)reaeli of contract which it does not appear was made by parties in contempla-

tion of .such sale; Connersville Wagon Co. v. McFarlan Carriage Co. 166 Ind.

123, 3 L.R.A. (N.S.) 709, 76 N. E. 294, holding that for breach of contract

whereby the other party is deprived of the use of a machine, the measure of

damages is the reasonable value of the use of the niacliine, and not conjectural

profits; Hichhorn v. Bradley, 117 Iowa, 130, 90 N. W. 592, on the recovery

or profits as within the contemplation of the parties; Elizabethtown & P. R.

Co. V. rottinger, 10 Bush, 185, holding that loss of profits which are the

natural and proximate consequence of the breach and which may reasonably

be inferred to have been contemplated by the parties, may be recovered; I-Iar%'ey

V. Connecticut & P. River R. Co. 124 Mass. 421, 26 Am. Rep. 673, holding that

facts tliat owner informed carrier that he wished to make contracts for sale
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of goods, and that he did make such contracts afterwards, do not entitle liim

to recover of carrier profits which he would have made, but for breach of con-

tract of carriage; Gagnon v. Sperry & H. Co. 20G Mass. 547, 92 N. E. 761,

holding that loss of propectivc profits may be recovered where it appears such

loss was natural result of breach of contract, and within contemplation of

parties, and such profits are certain and capable of proof; Equitable Gaslight

Co. v, Baltimore Coal Tar & Mfg. Co. 65 Md. 73, 3 Atl. 108, on the recovery

of remote and contingent profits; Winslow Elevator Co. v. Hoflfman, 107 Md.

621, 17 L.R.A.(N.S.) 1130, 09 Atl. 394, holding that loss of rents caused by

breach of contract to erect suitable elevator in office building is not recoverable;

McGaw V. Acker, M. & C. Co. Ill Md. 153, 134 Am. St. Rep. 592, 73 Atl. 731,

holding that when wrongful act of defendant involved plaintiff in litigation

with others, expense incurred in such litigation is to be regarded as natural

consequence of wrongful act, and may be recovered as damages; McKinnon
v. McEwan, 48 Mich. 106, 42 Am. Rep. 458, UN. W. 828, holding that loss of

profits can not be made the measure of damages, where the profits are con-

jectural, speculative, and depend on chance, or have no reference to the nature

of the contract; Industrial Works v. Mitchell, 114 Mich. 29, 72 N. W. 25,

holding that where one party contracted to deliver a dredge, knowing that

the other party needed it to complete a contract with some third party, and

failed to do so, the profits that the second party would have made from his

second contract, may be recovered; Mississippi & R. River Boom Co. v.

Prince, 34 Minn. 71, 24 N. W. 344, holding that profits that would have been

made but for the breach of the contract may be recovered as damages; Cargill

v. Thompson, 57 Minn. 534, 59 N. W. 638, holding that as damages for a

breach of covenant to furnish a specific water power to propel a mill, profits

lost by the reason of failure to do so may be recovered; Vicksburg & M. R.

Co. V. Ragsdale, 46 Miss. 458, holding that speculative profits expected to

arise out of a new business but which were prevented by the breach of con-

tract can not be recovered; Connoble v. Clark, 38 Mo. App. 476, holding that

profits which are contingent and uncertain can not be recovered as damages

for breach of warranty; Dill v. Crum, 39 Mo. App. 508, holding that where

one party gave his note to another under a contract whereby the latter was

to pay the former's debts and prevent a judgment being recovered thereon, the

measure of damages where he allowed a judgment to be recovered, was the

amount of the judgment and costs; Wilson v. Russler, 91 Mo. App. 275, holding

that instruction that measure of damages for failing to deliver logs according

to contract, was net profit purchaser could have made had logs been delivered,

was fatally bad; French v. Ramge, 2 Neb. 254, holding that allowance of

damage sustained by reason of failure to ship goods, according to contract,

upon basis of calculation of profits to arise from trade in goods, is inadmis-

sible; Violet V. Rose, 39 Neb. 660, 58 N. W. 216, holding that the profit to

be made on a resale of land, was not to be the measure of damages for a failure

to complete a contract for the sale of land, where the contract for resale was

not known to both parties; Wolcott v. Mount, 36 N. J. L. 262, 13 Am. Rep.

438, holding that loss of profits may be recovered for breach of contract if

they are the direct and necessary result thereof, and probably within the con-

templation of the parties as a result of non-performance; Hamilton v. Mc-

Pherson, 28 N. Y. 72, 84 Am. Dec. 330, holding that speculative profits, or acci-

dental or consequential losses are not recoverable for breach of contract; Sledge

V. Reid, 73 N. C. 440, on the recovery of prospective profits, in action for breach
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of covenant: American Pure Food Co. v. Elliott & Co. 151 N. C. 393, 31 L.R.A.

(N.S.) 910, 66 S. E. 451, holding that profits that would have been made had

goods come up to samples shown at time of sale, cannot be recovered when

they are too speculative or remote; Blagen v. Thompson, 23 Or. 239, 18 L.R.A.

315, 31 Pac. 647, holding that the loss of profits may be recovered as damages

where they would have accrued out of the purchase of land, although the

amount of the profit is uncertain; Clyde Coal Co. v. Pittsburg & L. E. R. Co.

226 Pa. 391, 26 L.R.A. (N.S.) 1191, 75 AtL 596, holding that profits arising

from subsequent contract though made on faith of original contract and cap-

able of ascertainment, are not recoverable in action for breach of original con-

tract; Sitton v. Macdonald, 25 S. C. 63, 60 Am. Rep. 484, holding that the loss of

stock on hand resulting from a failure to deliver machinery on time is the

measure of damages but not the profits which might have been received

;

Chisholm & M. Mfg. Co. v. United States Canopy Co. Ill Tenn. 202, 77 S. W.
1062, holding that profits which would have been realized from the contract

had it been completed, may be allowed where they are not uncertain, or arise from

special undisclosed circumstances ; Fraser v. FiCho Min. & Smelting Co. 9 Tex. Civ.

App. 210, holding that profits for the use of a machine in a business that

was new and uncertain could not be recovered for failure to deliver machine on

time; Kendall Bank Note Co. v. Sinking Fund Comrs. 79 Va. 563, holding that

the person is entitled to prospective profits when prevented from doing the

work by the other party, but such profits should be such as he was likely

to have realized as the direct fruits of the contract; Duke v. Norfolk & W. R.

Co. 106 Va. 152, 55 S. E. 548, holding that where a railroad company refused

to take ties contracted for, the measure of damages was the diflferencc between

the cost of making and delivering and the contract price; Sedro Veneer Co. v.

Kwapil, 62 Wash. 385, L.R.A.—, —, 113 Pac. 1100, holding that loss of

prospective profits on contemplated resales of eggs is sufficiently shown

where it appeared tliat bona fide sales thereof were made to customers; Ingalls

V. Beall, 68 Wash. 247, 122 Pac. 1063, holding that measure of damages for

breach of covenant to erect building being diminished market rental value of

premises, same may be recovered under delegation of general damages; Revett

V. Globe Nav. Co. 68 Wash. 300, 123 Pac. 459, holding that upon breach of

charter party, by failure to make voyage, sailing date being essence contract

because of necessity of performance of contract to build dredge by shipper,

measure of damages is shipper's expense incurred in retaining idle employees

during period of delay; Guetzkow Bros. Co. v. A. H. Andrews & Co. 92 Wis.

214, 52 L.R.A. 209, 53 Am. St. Rep. 909, 66 N. W. 119, holding that loss

of profit, if it be reasonable may be recovered for, if the party selling the

goods knew that they were to be used to complete a contract with a third

party; Lloy v. Dartmouth, 30 N. S, 208, holding that loss of the profits aris-

ing from the use of land cannot be made the measure of damages in an ac-

tion for damages for overflowing the land; Pictou Foundry & Mfg. Co. v. Archi-

bald, 30 N. S. 262, holding that the party was not entitled to recover for loss

of profits because of failure of the other to furnish machinery where if there

had been no breach, the machinery could not liave been used; Lowe v. Robb

Engineering Co. 37 N. S. 326, holding that in an action for damages for breach

of contract the measure is the profit wliich the party would have made had he

not been prevented from performing the contract: Thompson v. Corbin, 41 N.

S. 3S6 (dissenting opinion) ; Corbet v. Johnson, 10 Ont. App. Rep. 564,—on the

right to recover for losa of profits arising from breach of contract to furnish
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certain machinery; Crosby v. Yarmouth Street R. Co. 45 N. S. 330, holding

that prospective profits upon verbal contracts will not be allowed as damages

for obstruction of mill by backing water; Hendrie v. Neelon, 3 Ont. Rep. 603,

holding that loss of profits could not be recovered for breach of contract for

sale of timber; Marrin v. Graver, 80 Ont. Rep. 39, holding that loss of profits

cannot be recovered for failvire of landlord to deliver possession to the tenant;

Watrous v. Bates, 5 U. C. C. P. 366, holding that profits which were lost as a

direct and immediate result of breach of contract could be recovered; Shaver

V. Great Western R. Co. 6 U. C. C. P. 321, holding that loss of profits could not

be recovered for breach of contract, where the special circumstances were not

known to both parties; Home v. Midland R. Co. 5 E. R. C. 506, L. R. 8 C. P.

131, 42 L. J. C. P. N. S. 59, 28 L. T. N. S. 312, 21 Week. Rep. 481, holding

that although seller of military shoes to French Army notified railroad company

that delivery would have to be made at a certain date, still there could be

no recovery for the lose of special profits, but only of ordinary profits where

consignee refused to accept goods because of delay and cessation of the Franco-

Prussian war; De Mattos v. Gibson, 30 L. J. Ch. N. S. 145, 1 Johns. & H. 79,

7 Jur. N. S. 282, 3 L. T. N. S. 121, holding that loss of profits' which are remote

and speculative cannot be recovered; Woodger v. Great Western R. Co. L.

R. 2 C. P. 318, 36 L. J. C. P. N. S. 177, 15 L. T. N. S. 579, 15 Week. Rep.

383, holding that hotel expenses while waiting for a parcel of samples which

were delayed, were too remote damages to be recovered for the breach of con-

tract to deliver on time, in the absence of knowledge of special circumstances;

Prehn v. Royal Bank, L. R. 5 Exch. 92, 39 L. J. Exch. N. S. 41, 21 L. T. N. S.

830, 18 Week. Rep. 463, holding that the measure of damages for breach of

contract contained in letter of credit was the commission paid in covering the

bills drawn and the notarial, and telegraphic expenses of protesting the bills,

Williams v. Peel River Land Co. 55 L; T. N. S. 689, on the loss of profits by

reason of a wrongful detention of the property as the measure of damages.

Cited in notes in 53 L.R.A. 42, 43, 51, 87, 90, on lost profits on contract as

damages; 22 L.R.A. (N.S.) 590, on loss of profits as element of damages for

cutting off heat, water, or gas ; 52 L.R.A. 40, on lost profits from tort as damages.

Cited in Benjamin, Sales 5th ed. 976, on profits of ordinary use of chattel

as measure of damages for seller's breach of contract; Benjamin, Sales 5th ed.

984, on buyer's right to recover loss of profits of subsale of goods for which

there i» no market; Benjamin, Sales 5th ed. 986, on eff'ect of buyer's general

intention to resell on measure of damages for seller's breach of contract.

Distinguished in Scott v. Rogers, 4 Abb. App. Dec. 157, holding that where

the article has a fixed market value at a certain time and place, and through

a breach of contract a lesser price is received, the owner can recover the

difl'erence; Lalor v. Burrows, 18 U. C. C. P. 321, holding that the plaintiff was
entitled to recover the expense of completing the contract in a reasonable man-
ner made necessary by defendant's failure to do so; Anger v. Cook, 39 U. C.

Q. B. 537, holding that loss of profits were sometimes recoverable in an action

of tort; Bradshaw v. Lancashire & Y. R. Co. L. R. 10 C. P. 189, 44 L. J.

C. P. N. S. 148, 31 L. T. X. S. 847, 23 Week. Rep. 310, holding that the ad-

ministrator of the estate could recover for loss resulting dnring the life of the

deceased, to his estate because of his inability to attend to business because of

his injuries resulting from accident on the railroad; Phillips v. London & S.

W. R. Co. L. R. 5 C. P. Div. 280, 49 L. J. C. P. N. S. 233, 42 L. T. N. S. 6,

44 J. P. 217, holding that loss of profits sustained through inability to continue
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a lucrative trade or profession may be recovered in an action for personal in-

jury.

— Loss of use of property.

Cited in Levinski v. Middlesex Bkg. Co. 34 C. C. A. 452, 92 Fed. 449, holding

that loss of rents because the party was unable to build the houses on account

of a breach of contract to loan money was too remote to be recovered as dam-

ages for the breach; Washington & G. R. Co. v. American Car Co. 5 App. D.

C. 524, holding that the measure of damages for failure to deliver cars accord-

ing to a contract, when time is of the essence of the contract, is the rental

value of the car for the time withheld; Berkey & G. Furniture Co. v. Hascall,

123 Ind. 502, 8 L.R.A. 65, 24 N. E. 336, holding that tlie measure was the dif-

ference in value of the rooms furnished and unfurnished for the length of time

the party delayed in delivering hotel furnishings to a hotel keeper, thus de-

priving of the use of several rooms; Alexander v. Bishop, 59 Iowa, 572, 13 N.

W. 714 (dissenting opinion), on the measure of damages for withholding leased

premises; Furstenburg v. Fawsett, 61 Md. 184, holding that for a breach of

contract to remove timber from land the measure of damages is the value of

the land to him for a reasonable time to complete the contract; Winslow Ele-

vator Co. V. Hoffman, 107 Md. 621, 17 L.R.A.(N.S.) 1130, 69 Atl. 394, holding

that loss of rents by removal of tenants from an office building, because of the

failure of the defendant company to furnish a safe passenger elevator as con-

tracted for, is too remote to be recovered as damages; Mark v. H. D. Willitims

Cooperage Co. 204 Mo. 242, 103 S. VV. 20, holding that vendor of pipe to be

used for particular purpose is ' liable for damage caused by its unfitness for

that purpose; Bridges v, Lanham, 14 Neb. 369, 45 Am. Rep. 121, 15 N. W. 704,

holding that where the parties were prevented from building and operating a

mill by a failure of the others to complete their contract to build a flume,

damages resulting from the loss of the use of the mill were too remote; Nye

& S. Co. v. Snyder, 5(5 Neb. 754, 77 N. VV. 118, holding that wliere tlie party

.sold plastering, which was unfit for the purposes intended, he was liable for

damages resulting from the loss of the use of the house while the plaster was

being replaced, and the cost of replacing; Jones v. Gilmore, 91 Pa. 310, holding

that detention of coal barges caused by extraordinary accident did not give rise

to action for damages, under agreement to return them within sixty days or

within reasonable time; Kellogg v. Malick, 125 Wis. 239, 103 N. W. 1116, 4

Ann. Cas. 893, holding that in the absence of circumstances, special or other-

wise, the measure of damages recoverable for breach of the covenants of a lease

is the difference between value of the use of the premises as contracted for,

and the rental value in their true condition; Smith v. Tennant, 20 Ont. Rep.

ISO, holding that loss of rent because of failure to complete house imdcr the

contract, was the proper measure of damages where both parties knew that the

house was intended to be rented; Wilson v. General Iron Screw Colliery Co.

47 L. J. Q. B. N. S. 239, 37 L. T. N. S. 789, holding that where the defendant

furnished useless repairs for a ship, whereby the use of tlie ship was lost for

those days, the measure of damages is the value of the use of the ship during

that time; White v. Peto, 58 L. T. N. S. 710, holding that loss of rent caused

by injury to a building resulting from the negligence in building another along-

side, is too remote to be recovered.

— For breacli of contract of carriage by common carrier.

Cited in St. Louis, I. M. & S. R. Co. v. Mudford, 48 Ark. 502, 3 S. W. 814,

holding that the measure of damages for failure to deliver on time is llio dif-
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fcrence between the value when and where they should have been delivered

and when they were, unless there are special circumstances which are known

to the carrier; Chicago, R. I. & P. R. Co. v. Miles, 92 Ark. 573, 123 S. W.

775, holding that where carrier had notice that cattle were shipped with view

to auction sale at destination on particular day, it is liable for damage caused

by negligence whereby cattle fail to reach destination by agreed time; Freeman

V. Dempsey, 41 111. App. 554; Illinois C. R. Co, v. Cobb, 64 111. 128,—holding

that where article is destined for special purpose, that fact should be com-

municated to carrier if it is to be made foundation of special damage against

him; Euston v. Erie R. Co. 147 111. App. 594, holding that if goods are for-

warded by carrier in pursuance of contract of sale between consignor and con-

signee, measure of damages is difiference between contract price and value of

goods when delivered; Smith Bros. v. New Orleans & N. E. R. Co. 106 La. 11,

54 L.R.A. 923, 87 Am. St. Rep. 285, 30 So. 265, holding that for a breach of

contract of carriage, the carrier is liable for such damages as might have been

foreseen; Grindle v. Eastern Exp. Co. 67 Me. 317, 24 Am. Rep. 31, holding that

where money was sent by express to pay the premium on an insurance policy

and was delayed so that the policy lapsed, the insured could recover of the

carrier the net value of the policy on the day it lapsed; Baltimore & O. R.

Co. V. Pumphrey, 59 Md. 390, holding that the measure of damages for breach

of contract to carry is the value of the goods at their destination, with com-

pensation for actual loss; Cutting v. Grand Trunk R. Co. 13 Allen, 381; Scott

V. Boston & N. 0. S. S. Co. 106 Mass. 468,—holding that the measure of dam-

ages for delay in delivering goods is the decline in the market value of the

goods between time when they should have been delivered and when they were,

where there was no notice of special circumstances; Harvey v. Connecticut &

P. Rivers R. Co. 124 Mass. 421, 26 Am. Rep. 673, holding that the measure of

damages for the breach of an executory contract of carriage is the difference

between the value of the material at the place to which they should have been

carried and their value, where carrier agreed to receive them plus the freight:

Mather v. American Exp. Co. 138 Mass. 55, 52 Am. Rep. 258, holding that dam-

ages for delay in constructing a house cannot be recovered for a loss of the

plans by a common carrier, but only the price of new plans can be recovered;

Weston V. Boston & M. R. Co. 190 Mass. 298, 4 L.R.A. (N.S.) 569, 112 Am. St.

Rep. 330, 76 N. E. 1050, 5 Ann. Cas. 825, holding that where the properties

and scenery of a theatrical troupe were delayed so that performance was pre-

vented, the company can recover the ordinary gross earnings of the company,

less cost of producing the exhibition; Hutchings v. Ladd, 16 Mich. 493, holding

that where the express company failed to obey instructions as to delivering

goods to consignee without collecting the amount required, wliereby the con-

signor lost his goods, the company was liable for the value of the goods; Wilson

V. St. Louis & S. F. R. Co. 129 Mo. App. 347, 108 S. W. 612, holding that

measure of damages to shipper by failure of carrier to deliver hogs at destina-

tion because of quarantine, was difference between price realized from sale of

hogs and reasonable value of hogs at destination; Trout v. Watkins Livery &

Undertaking Co. 148 Mo. App. 621, 130 S. W. 136, holding that liveryman

who knew passenger was sick, is liable for damage caused by unnecessary delay

and exposure, resulting from breach of contract to transport passenger; Deming

v. Grand Trunk R. Co. 48 N. H. 455, 2 Am. Rep. 267, holding that where goods

are contracted to be sold at a certain price, and the carrier knows of this con-

• tract, he is liable for the loss occurring from a delay in transportation and
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whereby the contract is lost; Liman v. Pennsylvania R. Co. 4 Misc. 539, 24 N.

Y. Supp. 824, holding that where the company was acquainted with the circum-

stances, they were liable for a failure to transmit a ticket to the plaintiff's

employee, whereby he lost his services; Briggs v. New York C. R. Co. 28 Barb.

515, on the measure of damages for delay in carrying goods; Cooley v. Penn-

sylvania R. Co. 40 Misc. 239, 81 N. Y. Supp. 692, holding that a passenger who
has not informed the carrier of the special circumstances which made it im-

perative that he arrive on time, cannot recover for a delay except merely

compensatory damages; Brauer v. Oceanic Steam Nav. Co. Ltd. 66 App. Div.

605, 73 N. Y. Supp. 291 (modifying 34 Misc. 127, 69 N. Y. Supp. 465), holding

that under a contract for cattle space on a ship, the party could not recover

for loss upon a collateral contract, unless the same is brought to the knowl-

edge of the carrier; Lewark v. Norfolk & S. R. Co. 137 N. C. 383, 49 S. E. 882,

holding that for a failure to deliver ice on time, the consignee could not recover

for the loss of fish thereby, where the carrier did not know of the use for

which the ice was intended; Lambert-Murray Co. v. Southern Exp. Co. 146 N.

C. 321, 59 S. E. 991, holding that an express company from the nature of its

business is liable for a delay in delivering a box though it did not know its

contents and their character; Devereux v. Buckley, 34 Ohio St. 16, 32 Am.
Rep. 342, holding that where the carrier has knowledge that the goods con-

signed are intended for the market, the measure of damages for delay in de-

livery is the depreciation in the market value when it was delivered and when
it should have been; Wyler Ackerland & Co. v. Louisville & N. R. Co. 83 Ohio

St. 293, 94 N. E. 423, holding that shipper may recover, as general damages,

decline in market value of merchandise between times when it should have

been and when it was delivered, in case of carriei-'s breach of contract to de-

liver it in reasonable time; Traywick v. Southern R. Co. 71 S. C. 82, 110 Am.
St. Rep. 563, 50 S. E. 549, holding that the consignee could not recover for loss

of the use of a machine where the carrier had no notice of tlie use to which it

was to be put; Illinois C. R. Co. v. Southern Seating & Cabinet Co. 104 Tenn.

568, 50 L.R.A. 729, 78 Am. St. Rep. 933, 58 S. W. 303, holding that where

the carrier was notified to ship promptly the carrier was liable for such special

damages as the shipper maj' incur by delay; Bourland v. Choctaw, I, & G. R. Co.

99 Tex. 407, 3 L.R.A. (N.S.) 1111, 122 Am. St. Rep. 647, 90 S. W. 483, holding

that carrier was liable for damages to cattle caused by negligent delay in de-

livering food, after being notified that owner of cattle was out of fodder for

such cattle; Gulf, C. & S. F. R. Co. v. Godair, 3 Tex. Civ. App. 514, 22 S.

W. 777, holding that where cattle were injured in transit, the measure of dam-

ages was the actual damage caused by improper treatment and the extra ex-

pense of keeping them till in shape again to sell; International & G. N. R.

Co. v. Hatchell, 22 Tex. Civ. App. 498, 55 S. W. 186, holding that a carrier

was not liable for a delay in the carriage of cattle so that a sale was lost,

where the carrier had no notice of the sale as being the result of a prompt

delivery; Texas & P. R. Co. v. Hassell, 23 Tex. Civ. App. 681, 58 S. W. 54,

holding that the consignee could not recover for loss of profits for a delay in

delivering a machine unless he knew of the special circumstances surrounding

its use; Gorham v. Dallas, C. & S. W. R. Co. 41 Tex. Civ. App. 615, 95 S. W.
551, holding that to entitle the consignoe to recover for a delay in delivering

the material, the carrier must have liad notice of the special use for which it

was intended or he cannot recover the special damage; Norfolk & W. R. Co.

V. Wilkinson, 106 Va. 775, 56 S. E. 808, holding that measure of damages in
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action against carrier for delay in transportation of goods is loss wliich ful-

fillment of contract would have prevented or which breach of it has entailed;

Ransbcrry v. North 'American Transp. & Trading Co. 22 Wash. 470, 61 Pac.

154, holding that a party could recover for loss of time, and the expense of

completing his journey, if the carrier broke its contract of carriage; Walsh

V. Chicago, M. & St. P. R. Co. 42 Wis. 23, 24 Am. Rep. 376, holding in an action

for breach of special contract of carriage the court erred in not charging that

the parties could recover for disappointment of the mind, sense of wrong, and

injury to feeling, and could not recover for loss of time, mental distress, etc.;

}3adgley v. Wabash, 62 Wis. 642, liolding that damages for the loss of the use

of a machine which was injured in transit could not be recovered from the

carrier, where the latter Avas not informed as to what use the machine was

intended for; Morrison v. European & N. A. R. Co. 15 N. B. 295, holding that

where the plaintiflf's luggage had been lost by the defendants he could recover

only for the reasonable expense of searching for it, and not for his loss of time

and hotel expenses; Monteith v. Merchants' Despatch & Transp. Co. 1 Ont. 47

(dissenting opinion), on measure of damages for breach of contract of carriage

by carrier; McEwan v. McLeod, 9 Ont. App. Rep. 239, on the measure of dam-

ages for nondelivery of goods by carrier; Ruthven Woollen Co. v. Great Western

R. Co. 18 U. C. C. B. 316, holding that where no notice had been given to the

carrier of the necessity of prompt delivery the consignee could not recover

for loss of profits by reason of nondelivery; Crawford v. Grand Trunk R. Co.

unreported but referred to in 18 U. C. C. B. 527, on the measure of damages

for failure of common carrier to deliver goods; Collard v. South Eastern R.

Co. 30 L. J. Exch. N. S. 393, 7 Hurlst. & N. 79, 7 Jur. N. S. 950, 4 L. T. N. S.

410, 9 Week. Rep. 697, holding that the measure of damages was the difference

between the market value on the day when the hops should have been de-

livered and when they were sold, and the amount of depreciation because of

being allowed to be wetted; Hobbs v. London & S. W. R. Co. L. R. 10 Q. B. Ill,

44 L J. Q. B. N. S. 49, 32 L. T. N. S. 352, 23 Week. Rep. 520, 5 Eng. Rul.

Cas. 381, holding that illness from exposure because of ejection from a train,

was too remote an injury to entitle the person to damages for the breach of con-

tract; Baxendale v. London, C. & D. R. Co. L. R. 10 Exch. 35, 44 L. J. Exch.

N. S. 20, 23 Week. Rep. 167, 32 L. T. N. S. 330, holding that where one carrier

contracted with another to carry the goods over a part of the distance, and the

latter failed to do so, rendering the former responsible to the consignee, the

former could not recover the costs of litigating the former suit; The Parana,

L. R. 2 Prob. Div. 118, 36 L. T. N. S. 388, 25 Week. Rep. 596, 3 Asp. Mar.

L. Cas. 399, on the measure of damages for delay in shipment of goods; Rodo-

conachi v. Milburn Bros. L. R. 17 Q. B. Div. 316, holding that the measure of

damages for breach of contract to deliver at a certain time in a certain place,

was the price which the goods had been contracted to be sold for, and not the

market value when they should have been delivered; Schulze v. Great Eastern

R. Co. 56 L. J. Q. B. N. S. 442, L. R. 19 Q. B. Div. 30, 57 L. T. N. S. 438, 35

Week. Rep. 683, holding that for failure to deliver a case of samples on time,

when the special circumstances were made known to the carrier, the value of

the samples to the consignee at the time they should have been delivered is

the measure of damages; Hobbs v. London & S. W. R. Co. 5 E. R. C. 380, L. R.

10 Q. B. Ill, 44 L. J. Q. B. N. S. 49, 32 L. T. N. S. 352, 23 Week. Rep. 520,

holding that a carrier of passengers, upon failure to carry passengers to their
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destination is liable for damages measured by the inconvenience and loss whicli

are the natural consequences.

Cited in note in 5 Eng. Rul. Cas. 525, on measure of damages for carrier's

breach of contract.

Cited in 4 Elliott Railr. 2d ed. 823, on measure of damages for carrier's

breach of contract to carry; 4 Elliott Railr. 2d ed. 837, on measure of damages

for carrier's nondelivery of shipment; 4 Elliott Railr. 2d ed. 827, on measure

of damages for delay by carrier ; 1 Thomas Neg. 2d ed. 829, on carrier's lia-

bility for failure to duly carry passengers; 3 Thompson Neg. 706, on acts

subsequent to wrongful expulsion of passenger as affecting carrier's liability

for dam.ages.

Distinguished in Bourland v. Choctaw, 0. & G. R. Co. 99 Tex. 407, 3 L.R.A.

(N.S.) 1111, 122 Am. St. Rep. 647, 90 S. W. 483, holding that a common car-

rier was liable for injury to cattle by want of feed where the consignor told

the carrier of the necessity of the prompt delivery of the feed shipped; Brown
V. Chicago, M. & St. P. R. Co. 54 Wis. 342, 41 Am. Rep. 41, 11 N. VV. 356,

holding that the carrier was liable for all injuries resulting from the wrongful

act, whether or not foreseen, where the action is for tort.

Disapproved in International & G. N. R. Co. v. Terry, 62 Tex. 380, 50 Am.
Rep. 529, holding that where a carrier has carried a passenger beyond his desti-

nation, it is liable for damages for his discomfort, inconvenience, sickness, ex-

pense and charges resulting naturally and proximately from the breach.

— For nondelivery or delay in transmission, as of a telegram.

Cited in Primrose v. Western U. Tcleg. Co. ]54 U. S. 1, 38 L. ed. 883, 14 Sup.

Ct. Rep. 1098, holding that the measure of damages for mistakes in sending

a cipher message where the company is not informed of the nature or importance;

of it, is the price paid for its transmission; Bodkin v. Western U. Teleg. Co. 31

Fed. 134, holding that for a delay in delivering a telegram notifying the party

of the arrival of a barge to load the staves, the party could not recover for the

loss of staves by flood but could for the usual rental value of the barge for the

time delayed; Whitehill v. Western U. Teleg. Co. 136 Fed. 499, on the measure

of damages for failure to deliver a telegram; Purdom Naval Stores Co. v. West-

ern U. Tcleg. Co. 153 Fed. 327, holding that where a telegram was not delivered

the measure of damages was the difference in the offer made by it and the value

of the other's business at the time the acceptance Avas attempted; Western U.

Teleg. Co. v. Lawson, 105 C. C. A. 451, 182 Fed. 369, holding that in action ex

delicto for failure to deliver telegram plaintiff is not limited to such damages

as might reasonably be supposed to be in contemplation of parties when public

service was undertaken by defendant; Western U. Teleg. Co. v. Short, 53 Ark.

434, 9 L.R.A. 744, 14 S. W. 649 ; Western U. Teleg. Co. v. Cornwell, 2 Colo. App.

491, 31 Pac. 393 ; Western U. Teleg. Co. v. Ilyer, 22 Fla. 637, 1 Am. St. Rep. 222,

1 So. 129; Erb v. Western U. Teleg. Co. 162 111. App. 494; Western U. Teleg.

Co. v. Henley, 23 Ind. App. 14, 54 N. E. 775 ; Kagy v. Western U. Tcleg. Co. 37

Ind. App. 73, 117 Am. St. Rep. 278, 76 N. E. 792; Beaupre v. Pacific & A. Teleg.

Co. 21 Minn. 155; Melson v. Western U. Teleg. Co. 72 Mo. App. Ill; Strahorn-

Hutton-Evans Commission Co. v. Western U. Teleg. Co. 101 Mo. App. 500, 74

S. W. 876; Fitch v. Western U. Teleg. Co. 150 Mo. App. 149, 130 S. W. 44; Smith

v. Western U. Teleg. Co. 80 Neb. 395, 114 N. W. 288; Clark Mfg. Co. v. Western

U. Teleg. Co. 152 N. C. 157, 27 L.R.A. (N.S.) 643, 67 S. E. 329; Kennon v. West-

ern U. Tcleg. Co. 126 N. C. 232, 35 S. E. 468; First Nat. Bank v. Western U.

Teleg. Co. 30 Ohio St. 555, 27 Am. Rep. 485; Western U. Teleg. Co. v. Edsall,
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63 Tex. 6G8; McAllen v. Western U. Teleg. Co. 70 Tex. 243, 7 S. W. 715; West-

ern U. Teleg. Co. v. Sheffield, 71 Tex. 570, 10 Am. St. Rep. 790, 10 S. W. 752;

Western U. Teleg. Co. v. Weiting, 1 Tex. App. Civ. Cas. (White & W.) 444;

Western U. Teleg. Co. v. Connelly, 2 Tex. App. Civ. Cas. (Willson) 99; Western

U. Teleg. Co. v. Reynolds Bros. 77 Va. 173, 46 "Am. Rep. 715; Hibbard v. Western

U. Teleg. Co. 33 Wis. 558, 14 Am. Rep. 775; Western U. Teleg. Co. v. Hall, 124

U. S. 444, 31 L. ed. 479, 8 Sup. Ct. Rep. 577 ; Cahn v. Western U. Teleg. Co. 46

Fed. 40; Candee v. Western U. Teleg. Co. 34 Wis. 471, 17 Am. Rep. 452,—hold-

ing that for a failure to deliver a telegram, the measure of damages was such

damages as Avere within the contemplation of the parties as a probable result of

such failure; Western U. Teleg. Co. v. Way, 83 Ala. 542, 4 So. 844, holding same

though the message was in cipher; W^estern U. Teleg. Co. v. Wilson, 32 Fia.

527, 22 L.R.A. 434, 37 Am. St. Rep. 125, 14 So. 1; Western U. Teleg. Co. v.

Merritt, 55 Fla. 462, 127 Am. St. Rep. 169, 46 So. 1024; Western U. Teleg. Co.

V. Martin, 9 111. App. 587; Wheelock v. Postal Teleg. Cable Co. 197 Mass. 119,

83 N. E. 313, 14 Ann. Cas. 188; Abeles v. Western U. Teleg. Co. 37 Mo. App.

554; Ferguson v. Anglo-American Teleg. Co. 178 Pa. 377, 35 Atl. 979, 4 Pa.

Dist. R. 88, 16 Pa. Co. Ct. 101; Daniel v. Western U. Teleg. Co. 61 Tex. 452, 48

Am. Rep. 305; Western U. Teleg. Co. v. McKinney, 2 Tex. App. Civ. Cas. (Will-

son) 562,—holding same, but where message was in cipher the company did

not have notice from the character of the message, and they must be given ex-

press notice of its importance; Western U. Teleg. Co. v. Ford, 8 Ga. App. 514,

70 S. E. 65, holding that telegraph company is liable for physical or bodily in-

jury or pecuniary loss, directly traceable to its negligence in failing to deliver

telegrams; Western U. Teleg. Co. v. Ferguson, 157 Ind. 64, 54 L.R.A. 846, 60 N.

E. 674, holding that damages for mental anguish cannot be recovered for a neg-

ligent delay in delivering a telegram, as they are too remote and conjectural;

Hendershot v. Western U. Teleg. Co. 106 Iowa, 529, 68 Am. St. Rep. 313, 76 N.

W. 828, holding that a message to a veterinary surgeon to come at once, not

being delivered, was the proximate cause of the horse's death; Hughes v. West-

ern U. Teleg. Co. 79 Mo. App. 133, holding same where statute makes the com-

pany liable for special damages; Marriott v. Western U. Teleg. Co. 84 Neb. 443,

133 Am. St. Rep. 633, 121 N. W. 241, holding that damages recoverable for

failure to deliver telegram is difference between net sum received by plaintiff

in unfavorable market and what he would have realized in market to which he

would have shipped stock except for defendant's said failure; Newsome v. West-

ern U. Teleg. Co. 153 N. C. 3 53, 69 S. E. 10, holding only such damages are re-

coverable as flow directly from negligence of telegraph company in sending mes-

sage, and they must be certain in their nature and in respect to cause from which

they proceed; Western U. Teleg. Co. v. Chouteau, 28 Okla. 664, 49 L.R.A. (N.S.)

206, 115 Pac. 879, Ann. Cas. 1912D 824, holding that in absence of statute,

damages are not recoverable for mental distress alone, caused by negligent de-

lay in delivering telegram; Ferguson v. Anglo-American Teleg. Co. 4 Pa. Dist.

R. 88, 16 Pa. Co. Ct. 101, holding that profits that might be made on resale of

goods ordered to be purchased by telegram cannot be recovered in action for

failure to deliver telegram; Postal Teleg. Cable Co. v. Schaefer, 110 Ky. 907, 62

S. W. 1119, holding that where through a mistake in transmitting a message the

price offered was changed, the measure of damages is the difference between the

price offered by the telegram and the market value where shipped; Western U.

Teleg. Co. v. Clifton, 68 Miss. 307, 8 So. 746, holding that an attorney could not

recover for fees which he would have made if the telegram had not been delayed.



529 XOTES ON ENGLISH UULTNG CASES. [f) E. E. C. 502

unless such appeared from the face of the message or special notice was given

the companj-; Bryant v. American Teleg. Co. 1 Daly, 575 (dissenting opinion) ;

Hays V. Western U. Teleg. Co. 70 S. C. 16, 67 L.R.A. 481, ]06 Am. St. Rep. 731,

48 S. E. 60S, 3 Ann. Cas. 424 (dissenting opinion) ; Stevenson v. Montreal Teleg.

Co. 16 U. C. Q. B. 530,—on measure of damages for failure to deliver a telegram

on time; Baldwin v. United States Teleg. Co. 1 Lans. 125, holding that damages
recoverable, for breach of contract to send telegram, are such damages as parties

had opportunity to know, and should have expected would be probable loss en-

tailed by default; Mackay v. Western U. Teleg. Co. 16 Nev. 222, holding that a

telegraph company is liable for actual damages sustained for delay in transmit-

ting a telegram, the importance of which is manifest upon its face or made so

by explanation ; Barnes v. Western U. Teleg. Co. 27 Nev. 438, 65 L.R.A. 666, 103

Am. St. Rep. 776, 76 Pac. 931, 1 Ann. Cas. 346, holding that where at the time

of sending the message to send a ticket for transportation the sender informed

the telegraph agent that he had no means of staying over, the company was liable

for a failure to delivery, causing him to remain over and sleep out in the cold;

Darlington v. Western U. Teleg. Co. 127 N. C. 448, 37 S. E. 479, holding that

where there is negligence in sending a telegram the company is liable for actual

damages to the sender; Helms v. Western U. Teleg. Co. 143 N. C. 386, 8 L.R.A.

(N.S.) 249, 118 Am. St. Rep. 811, 55 S. E. 831, 10 Ann. Cas. 643, holding that

damages are not recoverable for nondelivery of a telegram where the result of

the failure to deliver is not known or not apparent from the face of the message,

to the company; Western U. Teleg. Co. v. Crawford, 29 Okla. 143, 35 L.R.A.

(N.S.) 930, 116 Pac. 925, holding that in action for failure to deliver telegram

damages caused by exposure of pregnant woman to inclement weather because of

failure of husband to meet her at station, are recoverable; Postal Teleg.-Cable Co.

V. Street Constr. Co. 102 Tex. 148, 114 S. W. 98, holding that profits which owner

would have made out of contract work which he could not undertake because of

having shipped outfit elsewhere in consequence of defendant's failure to deliver

telegram, not being within contemplation of parties, were not recoverable; Sand-

ers V. Stuart, L. R. 1 C. P. Div. 326, 45 L. J. C. P. N. S. 682, 35 L. T. N. S. 870,

24 Week. Rep. 949, holding that the measure of damages for delay in transmit-

ting a ciplier message is nominal damages unless informed of the nature of the

message.

Cited in notes in 30 L.R.A. (N.S.) 1133, 1134, on right of addressee of telegram

to sue for delay in delivery; 35 L.R.A. (N.S.) 930, on damages for nondelivery or

mistake in telegram preventing traveler from being met.

Cited in 2 Thompson Neg. 996, on direct or proximate damages alone being

recoverable from telegraph companies.

Distinguished in Cashion v. Western U. Teleg. Co. 124 N. C. 459, 45 L.R.A.

160, 32 S. E. 746, holding that the company was liable for damages for mental

anguish caused by a negligent delay in delivering a telegram altliough the re-

lationship of the parties was unknown to it; Cordell v. Western U. Teleg. Co.

149 N. C. 402, 22 L.R.A. (N.S.) 540, 63 S. E. 71, holding that in an action of tort

for refusing to receive a message for transmission the company is liable for all

the injuries that reasonably and natiually arise therefrom, though not con-

templated; Fisher v. Western U. Teleg. Co. 119 Wis. 146, 96 N. W. 545; Barker

V. Western U. Teleg. Co. 134 Wis. 147, 14 L.R.A. (N.S.) 533, 126 Am. St. Rep.

1017, 114 N. W. 439,—holding that under the statute making a telegraph com-

pany liable for all damages for failure to dclivor a telegram, it is not necessary

that the damages should have been within tho contemplation of the parties.

Notes on E. R. C—34.
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— Where subject or message discloses on its face the probability of loss

if delayed.

Cited in Pacific Postal Teleg. Cable Co. v. Fleischner, 14 C. C. A. IGG, 29 U.

S. App. 227, 06 Fed. 899, holding that for a delay in transmitting a message

ordering the levy of an attachment the company was liable for the loss of the

debt; Western U. Teleg. Co. v. Coggin, 15 C. C. A. 231, 32 U. S. App. 245, 68

Fed. 137, holding that where a message was such that it did not import any

necessary resulting injury if delayed, the sender could not recover special dam-

ages, unless he gave notice to the company to hasten it; Western U. Teleg. Co.

V. Northeutt, 158 Ala. 539, 132 Am. St. Rep. 38, 48 So. 553, holding that in order

to recover for delay in delivery of telegram it is not necessary that circumstances

requiring dispatch be brought to company's knowledge, since sending of message

is notice that expedition is required; Western U. Teleg. Co. v. Griffin, 92 Ark.

219, 122 S. W. 489, holding that sender of message addressed to father-in-law an-

nouncing the death of his wife, may recover damages for mental anguish caused

by failure of telegraph company to deliver message ; Hildreth v. Western U. Teleg.

Co. 56 Fla. 387, 47 So. 820, holding that damages that may be recovered for

failure of telegraph company to deliver message, and for such injurious con-

sequences as jjroximately result from negligence which should have been con-

templated by company from character of message or from other information

;

Illinois Smelting & Ref. Co. v. Western U. Teleg. Co. 146 111. App. 163, holding

that damages are not recoverable for failure to promptly deliver telegram which

does not show on its face that it relates to commercial transaction; Postal Teleg.

Cable Co. v. Lathrop, 131 111. 575, 7 L.R.A. 474, 19 Am. St. Rep. 55, 23 N. E.

583, holding that the company is liable for all direct damages resulting from a

delay in sending a message, which from its face showed the necessity for prompt-

ness; Providence-Washington Ins. Co. v. Western U. Teleg. Co. 247 111. 84, 30

L.R.A. (N.S.) 1170, 139 Am. St. Rep. 314, 93 N. E. 134, holding that where loss

to insurance company from policy being in force at time insured property was

burned is direct result of telegraph company's negligence, in not delivering

message to cancel policy, telegraph company is liable for amount of insurance

company's loss; Bierhaus v. Western U. Teleg. Co. 8 Ind. App. 246, 34 N. E. 581,

holding that if telegraphic message shows that it relates to commercial trans-

action of value, it is sufficient to apprise company of its character, and for failure

to use due diligence, it must respond in all special proximate damages ; Hadley v.

Western U. Teleg. Co. 115 Ind. 191, 15 N. E. 845, holding that in determining

what was within the contemplation of the parties so as to fix the damages, the

contents of the message may be considered; Mentzer v. Western U. Teleg. Co. 93

Iowa, 752, 28 L.R.A. 72, 57 Am. St. Rep. 294, 62 N. W. 1, holding that damages
for mental anguish are recoverable for failure to deliver telegram announcing

time of funeral of the addressee's mother, preventing him from attending where

the relationship of the parties was known; McMillan v. Western U. Teleg. Co.

60 Fla. 131, 29 L.R.A. (N.S.) 891, 53 So. 329, holding that message, reading "we

want some brick. When are you going to ship?" puts telegraph company on

notice that substantial business loss to addressee inay follow non-delivery; West-

ern U. Teleg. Co. v. Glover, 138 Ky. 500, 49 L.R.A. (N.S.) 308, 128 S. W. 587,

holding that damages for mental suffering because of failure to deliver telegraph

message are not recoverable where message was insufficient to give notice to

company of probable result of non-delivery; Western U. Teleg. Co. v. Lehman,
105 Md. 442, 66 Atl. 266, holding that where the telegram showed on its face

that it involved a commercial transaction the sender or receiver may recover his
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actual damages; Western U. Teleg. Co. v. Lehman, 106 Md. 318, G7 Atl. 241, 11

Ann. Cas. 736, holding that where the message was plain upon its face that it

was an order for goods, the sender may recover for loss of profits from resale

if there had been one made, but not for a prospective resale; United States Teleg.

Co. V. Gildersleve, 29 IMd. 232, 96 Am. Dec. 519; Western U. Teleg. Co. v. Van
Cleave, 107 Ky. 464, 92 Am. St. Rep. 366, 54 S. W. 827,—holding that damages
for mental anguish can be recovered by a son for the failure of the telegraph

company to deliver a message telling him of his mother's death; Barnes v. West-

ern U. Teleg. Co. 27 Nev. 438, 65 L.R.A. 666, 103 Am. St. Rep. 776, 76 Pac. 931,

1 Ann. Cas. 346, holding that where on delivering to telegraph company message

requesting sender's brother to send him ticket by telegi-am, sender informed agent

that he had no means to lay over, his suffering from cold and hunger, resulting

from failure to deliver telegram, was recoverable; Leonard v. New York, A. &
B. Electro Magnetic Teleg. Co. 41 N. Y. 544, 1 Am. Rep. 446, holding that the

company was liable for all damages resulting from a failure to deliver a telegram

which were within the contemplation of the parties when it was sent, as a prob-

able result of such failure, either by express notice, or disclosed by message

itself; Cashion v. Western U. Teleg. Co. 124 N. C. 459, 45 L.R.A. 160, 32 S. E.

746, holding that it is not necessary to disclose relation of parties in message

in order to recover damages for mental anguish, in consequence of negligence

in its delivery ; Battle v. Western U. Teleg. Co. 151 N. C. 629, 66 S. E. 661, hold-

ing that in action for damages caused father for failure to deliver telegram an-

nouncing sickness of child, with request to come at once by which he was pre-

vented from seeing child alive, evidence was competent, upon measure of dam-
ages, that boy was 17 months old, could walk and talk, and could recognize

plaintiffs; Western U. Teleg. Co. v. Sullivan, 82 Ohio St. 14, 137 Am. St. Rep.

754, 91 N. E. 867, holding that special damages cannot be recovered for failure

of telegraph company to deliver message, unless for injuries of such nature as

terms of message, or some circumstances attending its transmission would sug-

gest as likely to result from such failure; Joshua L. Bailej^ & Co. v. Western U.

Teleg. Co. 227 Pa. 522, 43 L.R.A. (N.S.) 502, 76 Atl. 736, 19 Ann. Cas. 895,

holding that if telegraph message shows that it relates to commercial or legal

transaction of value it is sufficient to hold company liable for damages caused

by failure to deliver it; Western U. Teleg. Co. v. Moxley, 80 Ark. 554, 98 S. W.
112; Baldwin v. United States Teleg. Co. 45 N. Y. 744, 6 Am. Rep. 165 (re

versing 1 Lans. 125) ; Williams v. Western U. Teleg. Co. 136 N. C. 82, 48 S. E.

559, 1 Ann. Cas. 359-; Butler v. Western U. Teleg. Co. 77 S. C. 148, 57 S. E.

757,—holding same but company must have notice of the peculiar circumstances

giving rise to special damages unless apparent from face of message; Roach v.

Jones, 18 Tex. Civ. App. 231, 44 S. W. G77, 3 Am. Neg. Rep. 618, holding that

damages for mental anguish because of delay in transmission of message stating

that husband would come on the first train in response to a telegram announcing

death of the wife, and asking him to come.

Cited in 2 Thompson Neg. 1026, on disclosure of relationship of parties as not

essential to recovery for mental suffering from delay or nondelivery of telegram;

2 Thompson Neg. 993, on recovery from telegraph company for delay in or non-

delivery of message of damages in contemplation of tlie parties; 2 Thompson
Neg. 1008, on measure of damages against telegraph company for delay of mes-

sages accepting offers of sale; 2 Thompson Neg. 1010, on notice to telegraph cou)-

pany of nature and importance of telegram; 2 Thompson Neg. 1014, lOlG. on

telegram itself giving notice of the nature and importance of the message.
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Disapproved in Daughtery v. American U. Teleg. Co. 75 Ala. 3 68, 51 Am. Rep.

435, holding that though a message is in cipher, the company is liable for a drop

in the market price, occasioning a loss by reason of a delay in telegram telling

agent to sell.

Measure of damages as a question of law.

Cited in Baltimore Belt R. Co. v. Sattler, 102 Md. 595, 62 Atl. 1125; Carroll

Springs Distilling Co. v. Schnepke, 111 Md. 420, 74 Atl. 828; Western Maryland

R. Co. V. Martin, 110 Md. 554, 73 Atl. 267; Baltimore & O. R. Co. v. Carr, 71

Md. 135, 17 Atl. 1052,—holding that the rule by which damages are to be esti-

mated is as a general principle, a question of law for the court, and the court

must decide and instruct as to what elements and within what limits damages

may be estimated in that action; VVilburn v. St. Louis, I. M. & S. R. Co. 36 Mo.

App. 203, holding that measure of damages for breach of contract is question of

law, and is never to be submitted to jury as question of fact; Omaha Coal, Coke

6 Lime Co. v. Fay, 37 Neb. 68, 55 N. W. 211, holding that where law provides

definite measure of damages the court should instruct jury specifically how

damages should be assessed.

5 E. R. C. 506, HORNE v. MIDLAND R. CO. 42 L. J. C. P. N. S. 59, L. R. 8 C.

P. 131, 28 L. T. N. S. 312, 21 Week. Rep. 481, affirming the decision of the

Court of Common Pleas, reported in L. R. 7 C. P. 583.

Measure of damages for breach of contract.

Cited in Dalrymple v. Scott, 19 Ont. App. Rep. 477; Eckington & Soldiers

Home R. Co. v. McDevitt, 18 App. D. C. 497,—on the measure of damages for

breach of contract; Monteith v. Merchants' Despatch & Transp. Co. 1 Ont. Rep.

47 (dissenting opinion), on amount of damages recoverable for delay in de-

livery of goods where purchaser refused to accept them because of delay ; Elbing-

er Actien-Gesellschaflft v. Armstrong, L. R. 9 Q. B. 473, 43 L. J. Q. B. N. S. 211, 30

L. T. N. S. 871, 23 Week. Rep. 127, on the measure of damages for breach of

contract to deliver article to be manufactured; Larios v. Gurety, L. R. 5 P. C.

346, on the measure of damages for breach of special contract.

Cited in Benjamin Sales 5th ed. 973; Hollingsworth Contr. 530,—on measure

of damages for breach of contract; Benjamin Sales 5th ed. 978, on measure of

damages for seller's breach of contract in case of subcontract at a special price;

3 Hutchinson Car. 3d ed. 1636, on measure of damages when carrier refuses to

perform his contract to accept and carry goods.

— Profits and expenses.

Cited in Davidson Development Co. v. Southern R. Co. 147 N. C. 503, 61 S. E.

381, holding that damages for loss of rent of store building due to unreasonable

delay in shipment of brick for construction purposes could not be recovered

against carrier, but that interest on money invested in brick could be recovered;

Corbet v. Johnson, 10 Ont. App. Rep. 564, holding that amount of damages re-

coverable for failure to complete contract to instal machinery by certain day

was loss of profits in addition to rental of mill and interest on value of mach-

inery; Corbin v. Thompson, 39 Can. S. C. 575, 2 B. R. C. 70, holding that antici-

pated profits from operation of saw-mill should not be allowed because of fail-

ure to install boiler in mill as agreed.

Cited in notes in 53 L.R.A. 90, on loss of profits as element of damages for

breach of contract; 52 L.R.A. 220, on loss of profits of sale or purchase as dam-
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Cited in Benjamin Sales, 5th ed. 988, on buyer's right to recover special prof-
its of subsale in absence of seller's knowledge of amount thereof.

— Contracts of carriage or transmission.
Cited in Western U. Teleg. Co. v. Hall, 124 U. S. 444, 31 L. ed. 479, 8 Sup. Ct.

Kep. 577, on the measure of damages for failure to deliver a telegram; Harvey
V. Connecticut & P. Rivers R. Co. 124 Mass. 421, 26 Am. Rep. 673, holding that
the measure for breach of contract to transport is the difference between the
market value of the goods where they should have been delivered less the sum
of the market value where they were to be shipped from, and the freight ; Steffen

V. Mississippi River & B. T. R. Co. 156 Mo. 322, 56 S. W. 1125, holding profits

lost by inability to fill a contract of sale were not recoverable by breach of

agreement to carry stone at a fixed rate, terms of contract being unknown to

carrier ; Lindley v. Richmond & D. R. Co. 88 N. C. 547, holding that the measure
of damages for delay in transportation in the absence of notice of special cir-

cumstances, is the difference in market value when delivered and when they

should have been delivered; McEwan v. McLeod, 9 Ont. App. Rep. 239, holding

that where a party failed to transport salt as agreed, the measure of damages
was the diflFerence between the contract price carriage, and what had to be paid;

Monteith v. Merchants Despatch & Transp. Co. 9 Ont. App. Rep. 282 (affirming

1 Ont. Rep. 47 ) , holding that where seed was delayed in transit until too late for

sale for that spring planting, the party could recover the difference between the

market value when delivered and when it should have been delivered; The
. Parana, L. R. 1 Prob. Div. 452, L. R. 2 Prob. Div. 118, 35 L. T. N. S. 32, 24 Week.

Rep. 264, 36 L. T. N. S. 388, 25 Week. Rep. 596, 3 Asp. Mar. L. Cas. 399, on the

measure of damages for breach of contract by delay in the transportation of

goods.

— Within the contemplation of the parties.

Cited in Daughtery v. American U. Teleg. Co. 75 Ala. 168, 51 Am. Rep. 435,

holding that the sender of a message can recover the actual loss resulting from

a failure to deliver a telegram though the message was in cipher; Albany Phos-

phate Co. v. Hugger Bros. 4 Ga. App. 771, 62 S. E. 533; Wolcott v. Mount, 36

N. J. L. 262, 13 Am. Rep. 438; McNamara v. Clintonville, 62 Wis. 207, 51 Am.

Rep. 722, 22 N. W. 472; Acme Cycle Co. v. Clarke, 157 Ind. 271, 61 N. E. 501,—

holding that such damages as may fairly and reasonably be considered as arising

according to the natural course of things from the breach, and such as may
reasonably be supposed to have been contemplated by the parties may be re-

covered.

The decision of the Court of Common Pleas was cited in Skirm v. Hilliker, 66

N. J. L. 410, 49 Atl. 679; Shadbolt & B. Iron Co. v. Topliff, 85 Wis. 513, 55 N.

W. 854,—holding that the measure of damages for breach of an executory con-

tract of sale of personal property is those damages as naturally arise from the

breach of the contract itself, or committed under circumstances contemplated by

the parties when making the contract.

As affected by special circumstances, or notice tJiereof.

Cited in Lonergan v. Waldo, 179 Mass. 135, 88 Am. St. Rep. 365, 60 N. E. 479,

holding that where special circumstances exist and are known to both contract-

ing parties, special damages arising as a result of a breach may be recovered;

Weston V. Boston & M. R. Co. 190 Mass. 298, 4 L.R.A.(N.S.) 569, 112 Am. St.

Rep. 330, 76 N. E. 1050, 5 Ann. Cas. 825, holding that for failure to deliver

dcenery for a theatrical production the ordinary gross earnings of the concern
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could be recovered, as the nature of the goods gave notice of the special circum-

stances making a prompt delivery necessary; Silver v. Kent, 60 ^Miss. 124, hold-

ing that in action for special damages for failure of carrier to deliver goods,

it must appear that defendant knew of circumstances or contracted in reference

thereto; Louisville & N. R. Co. v. Mink, 126 Ky. 337, 103 S. W. 294; Philadel-

phia, VV. & B. R. Co. V. Lehman, 56 Md. 209, 40 Am. Rep. 415; Wilson v. St.

Louis & S. F. R. Co. 129 Mo. App. 347, 108 S. W. 612; Missouri, K. & T. R. Co.

V. Belcher, 89 Tex. 428, 35 S. VV. 6,—holding that in order to recover special

damages arising from delay in transportation the carrier must have notice of

tlie special circumstances giving rise to special damages; Steffen v. Mississippi

River & B. T. R. Co. 156 Mo. 322, 56 S. W. 1125, holding same as to recovery

of profits; Central Trust v. Savannah & W. R. Co. 69 Fed. 683, on the effect of

notice of necessity of prompt delivery on the measure of damages for delay

;

Sanders v. Sutcliffe, 38 N. S. 352, holding that for breach of contract to finish

a building by a certain time, the loss of rent under a lease could not be re-

covered, unless the contractor had notice of the lease; dissenting opinion in Mc-

Lean V. Dun, 1 Ont. App. Rep. 153 (reversing 39 U. C. Q. B. 551), on the

measure of damages for breach of contract for special purpose; Marrin v.

Graver, 8 Ont. Rep. 39, holding that the measure of damages for breach of con-

tract to lease premises, is the difference between what the tenant agreed to pay,

and what they were actually worth, but not their worth in some special business

unless the landlord knew of it; Langdon v. Robertson, 13 Ont. Rep. 497, on the

measure of damages for breach of contract as aft'ected by notice of special cir-

cumstances.

Cited in 3 Hutchinson Car. 3d ed. 1624, on necessity of giving notice of special

circumstances to carrier when contract is made.

Distinguished in Booth v. Spuyten Duwil Rolling Mill Co. 60 N. Y. 487,

holding that where the parties to a contract have notice of such special cir-

cumstances aff"ecting the damages, that it may be fairly inferred that they con-

templated a particular rule for estimating them, that rule will be adopted,

The decision of the Court of Common Pleas was cited in Cannon v. Western

U. Teleg. Co. 100 N. C. 300, 6 Am. St. Rep. 590, 6 S. E. 731, holding that loss

of profits arising because of failure to deliver a telegram cannot be recovered

unless from the face of the telegram, the importance of the message appears;

Corbin v. Thompson, 39 Can. S. C. 575, holding that for failure to furnish a

boiler as contracted for, the party could recover all immediate losses, such as

wa^es of men who had to remain idle because of the nonoperation of the mill,

but could not recover anticipated profits; Corbet v. Johnson, 10 Ont. App. Rep.

564, holding that damages for loss of profits arising out of special circumstances

can not be recovered unless notice is brought home to all parties.

— Necessity of contracting with reference to special circumstances.

Cited in Globe Ref. Co. v. Landa Cotton Oil Co. 190 U. S. 540, 47 L. ed. 1171,

,23 Sup. Ct. Rep. 754; Hooks Smelting Co. v. Planters' Compress Co. 72 Ark.

275, 79 S. W. 1052; Holland v. 725 Tons of Coal, 179 Mass. 135, 88 Am. St. Rep.

365, 60 N. E. 479 ; Silver v. Kent, 60 Miss. 124,—holding that not only is knowl-

edge of the special circumstances necessary, but assent to the contract with

reference to tliem is also necessary; Holland v. 725 Tons of Coal, 36 Fed. 784,

holding that notice of special circumstances must be given under such circum-

stances as to make it a condition of the contract so that special damages may be

recovered.
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Nature of a contract at common law.

Cited in Brown v. Eastern Slate Co. 134 Mass. 590, on the nature of a con-

tract at common law.

5 E. R. C. 527, ANONYMOUS, 1 Vent. 33.

5 E. R. C. 528, REX v. SETON, 4 Revised Rep. 466, 7 T. R. 373.

Review of judgment by writ of error or certiorari.

Cited in Re Cooke, 15 Pick. 234, holding proceeding, pursuant to statute,

upon an information filed for the purpose of causing a convict in the State

prison to be sentenced to additional punishment by reason of his being im-

prisoned upon a second or third conviction, and according to course of common
law, and the remedy to reverse a judgment rendered upon such an information

is by writ of error and not by certiorari; Marinan v. Baker, 12 N. M. 451, 78

Pac. 531; Borrego v. Territory, 8 N. M. 446, 46 Pac. 349—holding at common
law the review of a judgment in a criminal case could be by a writ of error

and in no other way; R. v. Crabbe, 11 U. C. Q. B. 447, holding there can be

no certiorari after judgment; Barnes v. Cox, 16 U. C. C. P. 236, holding that

certiorari must be delivered to proper officer before entry of final judgment,

or procedendo will be ordered; Re Sproule, 12 Can. S. C. ]40 (dissenting opin-

ion) ; Wingfield v. Crenshaw, 3 Hen. & M. 245,—as to when certiorari will lie.

Cited in notes in 70 E. R. C. 170, on matters reviewable by certiorari, 8 E. R. C.

133, on review of record after judgment by writ of error; 8 E. R. C. 145, on

change of venue of criminal prosecution by certiorari.

— Highway and nuisance proceedings.

Cited in R. v. Grover, 23 Ont. Rep. 92, holding certiorari will lie from order

made by general sessions to sheriff to abate a nuisance; Wilt v. Philadelphia

6 L. Turnp. Co. 1 Brewst. (Pa.) 411, holding a writ of certiorari will lie to

remove proceedings against a turnpike company for neglect to repair their road.

5 E. R. C. 532, REX v. JUKES, 5 Revised Rep. 445, 8 T. R. 542.

Remedy by certiorari.

Cited in Com. v. Balph, 16 Pittsb. L. J. N. S. 367, holding that writ of

certiorari is writ of common right and can only be taken away by express

words in law; Lynd v. Noble, 20 Johns. 80, holding it will not be granted with-

out their having lien order, judgment or trial in court below.

— Statutory restriction of remedy.

Cited in Ex parte Montgomery, 8 N. B. 149; Ex parte Nowlin, 11 N. B. 141:

Re Ruggles, 35 N. S. 57; R. v. Watson, 7 U. C. C. P. 495; Re Bates, 40 U. C.

Q. B. 284; Com. v. Balph, 17 W. N. C. 53, 43 Phila. Leg. Int. 162,—holding writ

of certiorari is a writ of common right to be taken away, not by implication,

but only by express words.

— Coexistence with error or appeal.

Cited in Rayncr v. State, 52 Md. 368, holding fact that statute gives an ap-

peal from judgment of magistrate does not deprive party of right to writ of

certiorari for purpose of testing validity of statute; Mauch Chunk v. Nescopeck,

21 Pa. 46, holding as the statute allowed a bill of exception to evidence in the

Quarter Sessions the evidence was not brought up on a certiorari to the

Sessions on a question of settlement; Slipp v. Morris, 41 N. S. 87, as to it

being granted after an appeal has been taken.



o E. E. C. 5;i2J NOTES ON ENGLISH RULING CASES. 536

— To review summary conviction for crime.

Cited in Com. v. Burkhart, 23 Pa. 521; Tierney v. Dodge, 9 Minn. 166, GiL
153,—holding it will lie from a summary connection where there is no legislative

restriction.

Cited in note in 15 E. E. C. 207, ou sufficiency of form of summary con-

viction.

— To review inferior judicatories.

Cited in Le Eoy v. New York, 20 Johns. 430, 11 Am. Dec. 289, holding court

has power to award certiorari not only to inferior courts but to persons invested

by legislature with power over the property and rights of others for the purpose

of supervising their proceedings even in cases where they are authorized finally

to hear and determine.

Distinguished in Peters v. Peters, 8 Cush. 529, holding it will not lie to

probate court; Simon v. Portland, 9 Or. 437, holding legal errors committed by

inferior tribunal within its jurisdiction cannot be reversed by certiorari.

Necessity of indictinent negativing exception in statute.

Cited in Marmora Foundry Co. v. Boswell, 1 U. C. C. P. 175, as to distinction

between exception in enacting clause and a separate proviso; E. v. White, 21

U. C. C. P. 356; E. V. Morgan, 5 Manitoba L. E. 63,—holding it necessary when

exception is contained in enacting clause; Pugh v. United States, 5 Ct. CI.

113; Townley v. State, 18 N. J. L, 311; E. v. Breen, 36 U. C. Q. B. 84; E. v.

Herrell, 12 Manitoba L. E. 522; Com. v. Hart, 11 Cush. 130,—holding it not

necessary when exception is not part of enacting clause.

Certainty in records of summary conviction.

Cited in People v. Phillips, 1 Edm. Sel. Cas. 386, 1 Park Crim. Eep. 95, hold-

ing greater certainty is required than in indictments, and nothing will be pre-

sumed in favor of the commitment.

5 E. E. C. 536, EX PAETE BRADLAUGH, 47 L. J. Mag. Cas. N. S. 105, 38

L. T. N. S. 680, L. E. 3 Q. B. Div. 509, 26 Week. Eep. 758.

Construction of statutes a,brogating certiorari.

Cited in E. v. McKenzie, 23 N. S. 6, as to application of act taking away right

to remedy by certiorari; Eeg. v. Walsh, 2 Ont. Eep. 206, holding that to de-

prive party accused of offense of right to certiorari great strictness in showing

jurisdiction of court is required; Eeg. v. Wallace, 4 Ont. Eep. 127, holding that

Canada Temperance Act, section 161, taking away right to certiorari, applies

to convictions for all offenses against preceding sections of act; Eeg. v. Elliott,

12 Ont. Eep. 524, holding that right to writ of certiorari is not by section 111

of Temperance Act taken away from any person convicted of alleged offense

against such provision, if no such offense could have existed.

Cited in note in 5 Eng. Eul. Cas. 536, on certiorari as remedy for review of

conviction before a magistrate.

Reviewing decision of court wliicli goes beyond jurisdiction by appeal.

Cited in Central E. & Electric Go's. Appeal, 67 Conn. 197, 35 Atl. 32, hold-

ing that decision of judge under statute confirming street railway extension,

which goes beyond his jurisdiction is reviewable by appeal.

5 E. R. C. 543, EEX v. DAVIES, 2 Eevised Eep. 683, 5 T. E. 626.

Certiorari at instance of prosecution.

Cited in People v. Bradley, 60 Til. 390: iJarry v. Traux. 13 N. D. 131, 65
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L.R.A. 762, 112 Am. St. Rep. 662, 99 N. W. 769, 3 Ann. Cas. 191,—on the saving

of remedy to state under acts taking it away generally; People v. Baker, 'S

Park. Grim. Rep. 181, 3 Abb. Pr. 42, holding a certiorari to remove an indict-

ment from oyer and terminer to the supreme court, before trial, may be issued

on the application of the prosecution.

Cited in notes in 8 Eng. Rul. Cas. 273, on right of Crown to name court in

M'hich proceedings against it shall be had; 8 E. R. C. 167, on statute. not apply-

ing to government.

5 E. R. C. 548, MORICE v. BISHOP OF DURHAM, 10 Ves. Jr. 521, 7 Revised

Rep. 232, affirming the decision of the Master of the Rolls, reported in 9

Ves. Jr. 399.

Charitable trusts — What constitutes.

Cited in Drury v. Natick, 10 Allen, 169, holding gift to town to establish a

library a charitable gift; Sanderson v. White, 18 Pick. 328, 29 Am. Dec. 591,

holding statute of 43 Eliz. C. 4, is in force so far as to determine what are

gifts to charities ; Saltonstall v. Sanders, 11 Allen, 446, holding bequest for

furtherance and promotion of the cause of piety and good morals, or in aid of

the objects of benevolence or charity, public or private, or temperance or the

education of deserving youths, a good charitable trust; Jackson v. Phillips, 14

Allen, 539; Ayres v. Methodist Episcopal Church, 3 Sandf. 351,—as to what con-

stitutes gift to charitable uses; Dole v. Lincoln, 31 Me. 422, holding that statute

of charitable uses enumerates devises and bequests, for which it provides, and

such as are not comprehended in that enumeration, are not aided by that

statute; Crow ex rel. Jones v. Clay County, 196 ]\Io. 234, 95 S. VV. 369, holding

that gift to county to use interest to pay tuition of orphans under 16 years

of age at and within two miles of county seat created valid charity; Green v.

Allen, 5 Humph. 170, holding that devise to Methodist Episcopal Church, for bene-

fit of institutions of learning, under superintendence of missionary society, and

to be otherwise disposed of as Tennessee annual conference may deem best is

void; R. v. Income Tax Comrs. L.R. 22 Q. B. Div. 296, 58 L. J. Q. B. N. S.

196, 60 L. T. N. S. 446, 37 Week. Rep. 294, 53 J. P. 198, as to meaning of term

"charity;" Perry v. Tuomey, Ir. L. R. 21 Eq. 480, as to necessity of trust being

for charitable purpose; Morrow v. M'Conville, Ir. L. R. 11 Eq. 236, holding gift

for masses not charitable gift; Yeap Cheah Neo v. Ong Cheng Neo, L. R. 6

P. C. 381, holding a direction "that a house for performing religious ceremonies

to late husband and myself be erected," is void as not being for a charitable use;

Hunter v. Atty. Gen. [1899] A. C. 309, 68 L. J. Ch. N. S. 449, 47 Week. Rep.

673, 80 L. T. N. S. 732, 15 Times L. R. 384, holding a bequest to trustees to ex-

.pend the income or any portion of the trust funds "in grants for or towards

the purchase of advowsons or presentations" is not a good charitable bequest;

R. ex rel. Pemsel v. Income Tax Comrs. 58 L. J. Q. B. N. S. 196, L. R.

22 Q. B. Div. 296, 59 L. T. N. S. 832, 37 Week. Rep. 294, 5 Times L. R. 12, as

to interpretation of "charitable purposes."

Cited in notes in 14 L.R.A. (N.S.) 75, 84, 86 87, 89, on enforcement of gen-

eral bequest for charity or religion; 37 L.R.A. (N.S.) 684, on creation of trust

by precatory words in will.

Cited in 1 Thomas Estates, 848, on necessity that charitable gift be for

charitable or pious uses and for a mere benevolent purpose.

Distinguished in Re Darling [1896] 1 Ch. 50, 65 L. J. Ch. N. S. 52, 13
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Reports, 834, 73 L. T. N. S. 382, 44 Week. Rep. 75, holding a gift by will "to

the poor and the service of God" is a good charitable gift.

The decision of the Master of the Rolls was cited in Henckley's Estate, 58

Cal. 457, as to what constitutes charity and as to gift to private persons not

being such; American Academy v. Harvard College, 12 Gray, 582, holding a gift

designed to promote the public good, by the encouragement of learning, science

and the useful arts, without any particular reference to the poor is a cliarity,

Crow ex rel. Jones v. Clay County, 196 Mo. 234, 95 S. W. 369, holding a gift to a

county of money to be loaned on real estate of ample value and free from all

incumbrances, at the highest rate of legal interest, and to be continued at

interest perpetually, the interest accruing thereon to be applied under the di-

rection of the county court, to pay the tuition or education of orphans or poor

children under the age of sixteen and within two miles of county seat, created

a charity; Re Shattuck, 193 N. Y. 446, 86 N. E. 455, holding word "educational"

in a bequest, does not necessarily describe a public charitable institution within

meaning of act relating to charitable trusts; Fire Ins. Patrol v. Boyd, l"-0 Pa.

624, 1 L.R.A. 417, 6 Am. St. Rep. 745, 15 Atl. 553, 22 W. N. C. 248, 45 Phila.

Leg. Int. 444, holding a corporation which in the performance of its corporate

duties is acting, without gain or profit, in aid and ease of the municipal govern-

ment in the preservation of life and property at fires, whether volunteer or not,

is a public charity.

— Gifts for "benevolence" "liberality" or the like.

Cited in Re Cunningham, 76 Misc. 120, 136 N. Y. Supp. 922, to the point

that benevolent purpose did not necessarily fall within uses termed charitable.

Cited in note in Brightly (Pa.) 405, on legacy to Quaker meeting for relief

of poor as being a valid charitable gift.

Distinguished in Kronshage v. Varrell, 120 Wis. 161, 97 N. W. 928, holding

under will trustees did not have discretion to disburse the income to persons

subjected merely to some pecuniary loss but to persons who were subjects of

public charity, and bequest was valid.

The decision of Master of Rolls was cited in Dulles's Estate, 15 Pa. Dist. R. 518,

as to trusts for objects of benovolence being void for indefiniteness.

The decision of the Master of the Rolls was distinguislied in Pell v. Mercer.

14 R. I. 412, holding a bequest of personalty in trust for such works of religion

or benevolence as the executors of the will may select is a good gift to charitable

uses, when it appears from the will that benevolence is used in the legal sense of

charity.

— Trusts for mixed public and private object.

Cited in Goodale v. Mooney, 60 N. H. 528, 49 Am. Rep. 334, holding follow-

ing disposition of property "I place the remainder of my property in the liands

of my executors, to be distributed by them after my decease among my relatives

and for benevolent objects, in such sums as in their judgment shall be for the

best" a valid bequest in trust; Re Douglas, L. R. 35 Ch. Div. 472, 56 L. J. Ch.

N. S. 913, 56 L. T. N. S. 786, 35 Week. Rep. 740, holding where objects which

are not charitable are included in trust the whole trust fails; Re Macduff

[1896] 2 Ch. 451, 65 L. J. Ch. N. S. 700, 74 L. T. N. S. 706, 45 Week. Kep.

154, holaing bequest for "purposes ch?.i-itable philanthropic" not a good chari-

table bequest.

The decision of the ^Master of the Rolls was cited in Abrey v. Dutlield, 149

Mich. 248, 112 N. W. 936 (dissenting opinion) ; Wright v. Methodist Episcopal

Church, Hoffm. Ch. 202, as to what constitutes a charity; Stratton v. Physio-
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Medical College, 149 Mass. 505, 5 L.R.A. 33, 14 Am. St. Rep. 442, 21 X. E. 874,—

holding if the will allows the fund to be applied to purposes not charitable, the

gift fails as a charity; Pell v. Mercer, 14 R. I. 412, holding that testamentary

gift for purposes both public and benevolent, when will shows it to have been

inspired by philanthropy and aimed at permanent good, is charitalile gift.

Jurisdiction and powers of equity over charities.

The decision of the Master of the Rolls was cited in Re Flaherty, 2 Pars.

Sel. Eq. Cas. 186, as to the doctrine of cy pres; Spalding v. St. Joseph's In-

dustrial School, 107 Ky. 382, 54 S. W. 200, as to the extent of jurisdiction.

The decision of the INIaster of the Rolls was disapproved in Holland v. Peck,

37 N. C. (2 Ired. Eq.) 255, holding the doctrine of the English courts of

chancery in relation to charities by which, in certain cases, they direct such be-

quests to be executed cy pres unsound in principle and cannot be adopted by

courts of equity in this state.

"Charitable institutions."'

Cited in State ex rel. Olsen v. Board of Control, 85 Minn. 165, 88 N. W. 533,

holding under law creating state board of control the term applied to state

normal schools.

Words necessary to create trust.

Cited in Gordon v. Green, 10 Ga. 534, holding it sufficient to create a trust if

the intention be manifest that donee shall not have the sole benehcial interest

in the property; Pratt v. Sheppard & E. P. Hospital, 88 Md. 610, 42 Atl. 51,

holding the use of words of recommendation and desire in a will, in connection

with a devise of property, should not be construed to create a binding precatory

trust unless it appears that the testator intended to create a trust; Coats's

Appeal, 2 Pa. St. 129, holding words of desire, expectation, or confidence,

create a trust, whether the subject be real or personal estate; Gibbs v. Rumsey,

2 Ves. & B. 294, 13 Revised Rep. 88, as to distinction between express trust for

an indefinite purpose, and that where from the indefinite nature of the purpose

the court concludes, that a proper trust could not be intended although the

words import a trust.

— Definiteness of object or purpose.

Cited in Moscley v. Smiley, 171 Ala. 593, 55 So. 143, holding tliaV where trus-

tees of charitable trust may apply trust estate to other than strictly charitable

purposes trust is invalid for indefiniteness; Tappan v. Deblois, 45 Me. 122,

holding a bequest of property to trustees to be by them paid over to the executive

committee of the American Peace Society, to be expended in the cause of peace,

is sufficiently definite; Maught v. Getzendanner, 65 Md. 527, 57 Am. Rep. 352,

5 Atl. 471, holding a trust to be upheld, must be of such a nature that the

cestuis que trust are defined and capable of enforcing its execution by proceedings

in a court of chancery; Nichols v. Allen, 130 Mass. 211, 39 Am. Rep. 445, hold-

ing a trust which by its terms may be applied to objects which are not chari-

table in the legal sense, and to persons not defined by name or by class, is too

indefinite to be carried out; Owens v. Missionary Soc. 14 N. Y. 380, 67 Am.

Dec. 160, holding bequest whose object was "to difi"use more generally the

blessings of education, civilization and Christianity throughout the United

States and elsewhere" could not be sustained on account of generality of the

object; Bridges v. Pleasants, 39 N. C. (4 Ired. Eq.) 26, 44 Am. Dec. 94, holding

bequest in trust for "foreign missions and to the poor saints" too indefinite;

North Carolina Inst, for Deaf & Dinnb v. Norwood, 45 N. C. (Busbee. Eq. ) 65,
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holding where testator bequeathed sum to the "Deaf and Dumb Institution" and

no persons of that corporate name could be found but persons were found by the

corporate name of "President and Directors of the North Carolina Institute for

the Education of the Deaf and Dumb" the legatee could be identified by parol

evidence; St. James v. Bagley, 138 N. C. 384, 70 L.R.A. 160, 50 S. E. 841, hold-

ing recital in deed that it was made "for the purpose of aiding in the establish-

ment of a Home for Indigent Widows or Orphans, or in the promotion of any

other charitable or religious objects to which the property may be appropriated"

created no trust; Carpenter v. Miller, 3 W. Va. 174, 100 Am. Dec. 744, holding

whenever the prior dispositions of the property are complete, and the words of the

codicil are precatory or expressing hope, desire or request and the object of the,

hope, desire or request be uncertain or indefinite, the words will not be held to

create a trust; Leonard v. Leonard, 1 N. B. Eq. 576, as to necessity of deiinite-

ness of object; Clancarty v. Clanrarty, Ir. L. R. ?,1 Eq. 530; Odell v. Odell, 10

Allen, 1,—as to necessity of definiteness of object; Murdock v. Bridges, 91 Me.

124, 39 Atl. 475; Runchordas Vandrawandas v. Parvatibhai, L. R. 26 Ind. App.

71; Ellis V. Selby, 5 L. J. Ch. N. S. 214, 1 Myl. & C. 286, 7 Sim. 352; Grimes

v. Harmon, 35 Ind. 198, 9 Am. Rep. 690,—holding a vague bequest the object

of which is indefinite cannot be established in a court of equity; Beaumont v.

Oliveira, L. R. 6 Eq. 534, 38 L. J, Ch. N. S. 62, 19 L. T. N. S. 330, holding a

bequest of pure personalty to the Royal Society or to the Royal Geographical

Society or to the Royal Humane Society, is a charitable legacy.

Cited in 1 Beach Trusts, 85, on certainty as to beneficiary as essential to

valid trust; 1 Beach Trusts, 254, on trust resulting to grantor from indetinite-

ness of declared trust; Gray Perpet. 2d ed. 604, 605, on validity of gift to in-

definite persons for noncharitable purposes; 1 Thomas Estates, 855, on validity

of charitable trust in case there is a certain donee or beneficiary, though there

is no trustee or one incapable of taking.

Distinguished in Power v. Cassidy, 79 N. Y. 602, 35 Am. Rep. 550, holding

as there were organizations of the class specified capable of taking, and which

could be ascertained, the provision as to them was not void for uncertaint}- ; De
Camp V. Dobbins, 29 N. J. Eq. 36, holding if the character of the gift can be

definitely determined, and it appears that it is charitable in a legal sense, the

use of ternfs which would, if unexplained, render the gift void, will not de-

feat the donor's purpose; Charitable Soc. of Evangelical Asso.'s Appeal, 35 Pa.

316, holding a charitable bequest is not void because given simply to an un-

incorporated association, and not upon any defined charity, or for any specified

charitable use; Lloyd-Greame v. Atty.-Gen. 10 Times L. R. 66, holding gift for

"religious and benevolent societies or objects," valid; Dolan v. Macdermot, L.

R. 5 Eq. 60, holding bequest of pure personalty for "such charities and other

purposes as lawfully might be in the parish of T" a good charitable gift; Re
Sir Robert Peel's School, L. R. 3 Ch. 543, holding gift by testator in trust to

apply income to school which he had founded, good charitable gift; Re Sutton,

L. R. 28 Ch. Div. 464, 54 L. J. Ch. N. S. 613, 33 Week. Rep. 519, holding gift

to "charitable and deserving objects" a good charitable gift; Atty-Gen. v. Hall

[1897] 2 Ir. Q. B. 426, holding a bequest to a Roman Catholic priest, to be

applied for masses to be celebrated publicly in a specified Roman Catholic

Church in Ireland for repose of testator's soul, is a valid charitable bequest; Re
Allen [1905] 2 Ch. 400, 74 L. J. Ch. N. S. 593, 93 L. T. N. S. 597, 54 Week.

Rep. 91, 21 Times L. R. G62; Toronto General Trusts Co. v. Wilson, 26 Ont. Rep.

671; Staines v. Burton, 17 Utah, 331, 70 Am. St. Rep. 788, 53 Pac. 1015,—



541 NOTES ON ENGLISH RULING CAS'ES. [5 E. R. C. 548

holding under will in question charitable beneficiaries were sufficiently desig-

nated; Nightingale v. Goulburn, 16 L. J. N. S. Ch. 270, 5 Hare, 484, atf'd in 2

Phill. Ch. 594, 12 Jur. 317, holding bequests of residue of personal estate to Queen
Chancellor of the Exchequer for the time being "to be by him appropriated to the

benefit and advantage of my beloved country Great Britain," a valid charitable

bequest.

The decision of the Master of the Rolls was cited in Philadelphia Baptist Asso.

V. Hart, 4 Wheat. 1, 4 L. ed. 499, holding charitable bequests, where no legal

interest is vested, and which are too vague to be claimed by those for whom the

beneficial interest was intended cannot be established by a court of equity;

Carskadon v. Torreyson, 17 W. Va. 43, holding the want of clearly recognized

beneficiaries and indefinite character of charities rendered trust void; Knox
V. Knox, 9 W. Va. 124, holding indefinite trust to charity will not be enforced:

Green v. Allen, 5 Humph. 170, holding if a charity be created either by devise

or deed it must be in favor of a person having sufficient capacity to take as

devisee or donee, or if it be not such a person, it must be definite in its object,

and lawful in its creation; Hood v. Dorer, 107 Wis. 149, 82 N. W. 546 (dis-

senting opinion) ; Harrington v. Pier, 105 Wis. 485, 50 L.R.A. 307, 76 Am. St

Rep. 922, 82 N. W. 345 (dissenting opinion); Gibson v. M'Call, 1 Rich. L.

174; Mannix v. Purcell, 46 Ohio St. 102, 2 L.R.A. 753, 19 N. E. 572,—as to

necessity of definiteness of object; Atty. Gen. v. Soule, 28 Mich. 153, holding

will directing setting aside of sum of money "for establishment of a school at

Montrose for education of children" too indefinite to create a charitable trust;

Alter's Estate, 45 Phila. Leg. Int. 5, holding that charitable legacy is void

where object was not in existence at death of testatrix; People ex rel. Atty.

Gen. v. Dashaway Asso. 84 Cal. 114, 12 L.R.A. 117, 24 Pac. 277, holding trust

"to promote cause of temperance" too indefinite; Brewster v. Foreign Mission

Board, 2 N. B. Sup. Eq. 172, holding bequest directing executor to sell a part

of testator's property "and the proceeds to be placed so as to be convenientl}'

drawn to assist in aiding good and worthy objects," void for uncertainty.

The decision of the Master of the Rolls was distinguished in Dye v. Beaver

Creek Church, 48 S. C. 444, 59 Am. St. Rep. 724, 26 S. E. 717, holding a devise

to an unincorporated society "for poor children, for their tuition" is not so

vague and uncertain that it is void; Burr v. Smith, 7 Vt. 241, 29 Am. Dec.

154, holding a gift to a charitable use, may be decreed, notwithstanding the

objects are vague and indefinite, aud notwithstanding the persons who are to

carry into effect tlie intent of the testator, are a society unincorporated; Magill

V. Brown, Fed. Cas. No. 8,952, holding a devise to a society, with whose con-

stitution and purposes the testator is familiar, for the purposes of such society,

such purposes being proper objects of charitable uses, is a good devise for

such charitable use; Re Hunter [1897] 2 Ch. 105, 66 L. J, Ch. N. S. 545, 76

L. T. N.* S. 725, 45 Week. Rep. 610, holding under the will in question gift to

promote the spread of evangelical principles was sufficiently definite.

— Selection of purposes left to trustees.

Cited in Re Sutro, 155 Cal. 727, 102 Pac. 920, holding tiiat will which pro-

vides for application of funds for such cliarities institutions of learning and

science, as shall be directed by executors within three years, or in case of

failure to do so, as shall be directed by official board of trustees provided for

in will is void; White v. Fisk, 22 Conn. 31, holding a bequest in the following

words "any surplus income that may remain to the extent of one thousand

dollars per annum, I direct to bo expended by my trustees, for the su})port of

indigent pious young men preparing for the ministry in New Haven, Con-
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iioctieut" is void for uncertainty; Adye v. Smith, 44 Conn. GO, 26 Am. Rep. 424,

holding a residuary devise and bequest to a trustee "for any and all benevolent

purposes that he may see fit" is void for uncertainty and not vvitliin statute

authorizing grants for charitable uses; Power v. Cassidy, 16 Hun, 294, holding

bequest as follows "the balance I give to my executors to be divided by them

amongst such Roman Catholic Charities, institutions, schools or churches in the

city of New York, as a majority of my executrix and executors shall decide,

and in such proportions as they may think proper" created a valid trust;

Wheeler v. Smith, 9 How. 55, 33 L. ed. 44, holding a bequest to trustees for sucli

purposes as they considered might promise to be most beneficial to the town

and trade of Alexandria, void; Norris v. Thomson, 19 N. J. Eq. .307, holding

a power of appointment given to one by will, to give or devise certain property

among such "benevolent, religious or charitable institutions as she may think

proper" void for indefiniteness; Kinike's Estate, 1 Pa. Hist. R. 172, 30 VV. N.

C 22, 11 Pa. Co. Ct. 232, holding that testamentary direction to executors to

distribute residuum among such charitable institutions, and in such proportions

as they shall deem proper, is valid; Dulles's Estate, 15 Pa. Dist. R. 5] 8, on valid-

ity of trust where trustees were given discretion in distribution for religious,

charitable and benevolent purposes; Re Hewitt, 53 L. J. Ch. N. S. 132, 49 L. T. N.

S. 587, holding bequest of fund to mayor of corporation to expend interest in

acts of hospitality or charity, void for uncertainty; Reid v. Atkinson, Ir. Rep.

5 Eq. 373, holding where testator left his real and personal property to his

wife for her life, with power to dispose of all the property, as she migiit judge

best and wisest, he relying with confidence on her discretion, and that she

would make such a distribution or disposal of it as would accord with his

wishes on the subject with all of which she was perfectly acquainted, the trust

was void for uncertainty; Williams v. Kershaw, 5 L. J. Ch. N. S. 84, holding

where testator directed his trustees to apply residue to and for such benovolent,

charitable and religious purposes, as they, in their discretion should think most

advantageous and beneficial, such bequest was void for uncertainty; Copinger

v. Crehane, Ir. Rep. 11 Eq. 429, holding residuary gift by will to a Roman
Catholic bishop "to be applied by him in his discretion for such charitable pur-

poses as he might think fit, for the purpose of promoting the glory of God,

and the advancement and benefit of the Roman Catholic religion" a valid chari-

table gift.

Cited in note in 37 L.R.A.(N.S.) 401, 405, on bequest to one to divide as he

thinks best.

Distinguished in St. Paul's Church v. Atty. Gen. 164 Mass. 188, 41 N. E.

231, holding where trustees are given discretion to apply a fund either to a

legal or illegal object the trust is valid for the legal object; Anderson v. Kil-

born, 22 Grant, Ch. (U. C.) 385, holding where testator directed the residue of

his estate to "be distributed at the discretion of his executors to the <support

of Christianity throughout the world such as Bible, tract, missionary so-

cieties and institutions of learning of the Baptist denomination," a valid trust

was created; Richardson v. Murphy [1903] 1 Ir. Ch. 227, holding a bequest of

"residue of estate to Roman Catholic archbishop of Dublin for the time being

to be applied by him in such charities as he shall select for the repose of my-

self, my wife and my parents," valid charitable gift.

The decision of the Master of the Rolls was cited in Taylor v. Keep, 2 111.

App. 368, holding where there was a clear and manifest intention to vest the

trustees with a discretion to devote the fund to a charitable or non-charitable
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purpose, such bequest, so far as the ti'ustecs are concerned is void for uncer-

tainty; Doc ex dem. Vancott v. Read, 3 U. C. Q- B. 244,' holding where trustees

are directed by a will to dispose of an estate "as the ministers of a certain church

may see fit," the devise is good, not being necessarily a devise to charitable uses;

James v. Allen, 3 Meriv. 17, 17 Revised Kep. 4, holding bequest in trust for such

"benevolent" purposes as the trustees in their integrity and discretion may
unanimously agree on, void.

Ihe decision of the Master of the Rolls was distinguished in Kinike's Estate,

Lane. L. Rev. 180, 11 Pa. Co. Ct. 232, 1 Pa. Dist. R. 172, 30 W. N. C. 22, hold-

ing a provision in a will directing the executors to distribute testator's residuary

estate" among such charitable institutions and in such proportion as they in

their discretion deem proper" is valid; Webster v. Morris, 66 Wis. 366, 57

Am. Rep. 278, 28 N. W. 353, holding bequest to testator's two grandsons to

be paid when they both should reach a certain age, provided that in case they

should both die before reaching that age without leaving an heir, the sums

bequeatlied should be "given to any of my heirs who are in need or not in very

comfortable circumstances, as to my executors seems fit and proper," created ii

valid trust; Baker v. Sutton, 5 L. J. Ch. N. S. 264, 1 Keen, 224, holding a be-

quest of the residue of personal estate for such religious and charitable institu-

tions and, purposes within the kingdom of England as in the opinion of the tes-

tator's trustees should be deemed lit and proper, a valid charitable bequest.

The decision of the Master of the Rolls was disapproved in Witman v. Lex, 17

Serg. & R. 88, 17 Am. Dec. 644, holding a bequest of money to trustees, with

directions to invest it, so that the interest may be applied from time to time

towards the education of young students in the ministry of a congregation

under the direction of the vestry, valid.

Indefinite trusts.

Cited in Lines v. Darden, 5 Fla. 51, holding to constitute a trust there must

be sufficient words to raise it, a definite subject, and a certain and ascertained

object.

Entire and partial invalidity of trusts.

Cited in Browne v. King, Ir. L. R. 17 Eq. 448, holding where principal part

of trust fails by reason of uncertainty it all fails.

Cited in note in 5 Eng. Rul. Cas. 578, on invalidity of charitable bequest for

indebtedness.

Cited in Gray Perpet. 2d ed. 210, on invalidity of trust other than charitable

in absence of cestui que trust with standing in court to enforce it.

Property given under void trust.

Cited in Young v. Vass, 1 Patton & H. (Va.) 167, as to wlio will take if trust

fails; McCaw v. Galbraith, 7 Rich. L. 74; Ralston v. Telfair, 17 JSI. C. (2 Dev.

Eq.) 255,—as to who takes under; O'Conner v. GifFord, 117 N. Y. 275, 22 N.

E. 1036, holding property which is given to trustees by will upon a void trust

or one which cannot be executed is held by them for those persons to whom the

law or other provisions of the will give property which is undisposed of.

Trust for heirs on failure of trust for cliarity or otlier specific purpose.

Cited in Snowden v. Crown Cork & Seal Co. 114 Md. 650, 80 Atl. 510, Ann.

Cas. 1912A, 679 (dissenting opinion), on effect of devise to charity void as

against statute as vesting property in heirs or next of kin; Townsend v. Wil-

son, 77 Qonn. 411, 59 Atl. 417; Ingram v. Fraley, 29 Ga. 553; Sheedy v. Roach,

124 Mass. 472, 26 Am. Rep. 680; Robinson v. McDiarmid, 87 N. C. 455; Fair-
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field V. Lawson, 50 Conn. 501, 47 Am. Rep. 660,—holding if testator expresses

a trust but does not sufficiently express it or expresses a trust that cannot be

executed, the next of kin will take; Williams v. Williams, 8 N. Y. 525; Colton

V. Colton, 10 Savvy. 325, 21 Fed. 594; Schmucker v. Reel, 61 Mo. 592,—hold-

ing where a bequest is for the purposes of benevolence or private charity and

is so general and imdefined as to be incapable of execution by the court, it

fails altogether, and the heir at law or next of kin becomes entitled to the prop-

erty; Fitzsimmons v. Harmon, 108 Me. 456, 37 L.R.A.(N.S.) 400, 81 Atl. 667,

holding that where character of trust is impressed upon gift, and it fails, be-

cause ineffectually declared, trustee is not entitled to gift for his own benefit;

Stout's Estate, 4 Pa. Co. Ct. 471, 45 Phila. Leg. Int. 5, holding that under will

giving residue of estate to executors "to be devoted and given by them to such

institution as they may determine upon" residue passed to next of kin

:

Briggs V. Penny, 3 De G. & S. 525, 13 Jur. 909, holding there was not sufiicient

expression of intention that executrix should take the residue beneficially, and

she therefore held in trust for next of kin; Fable v. Brown, 2 Hill, Eq. 378;

Vezey v. Jamson, 1 Sim. & S. 69; Fenton v. Nevin, Jr. L. R. 31 Eq. 478;

Atty-Gen. v. Dillon, 13 Ir. Ch. Rep. 127; Willis v. Jolliffe, 11 Rich. Eq. 447,—

holding where trust has been imposed, and no beneficial interest is designed for

the trustee, if the trust fail for any cause, the trustee shall not hold for his own

benefit, and a trust results to grantor or his next of kin; Ford ex rel. Ferguson

v. Dangerfield, 8 Rich. Eq. 95, holding where the words of a will are not merely

those of advice or request, but declare a trust which is void or unlawful, the

legatee holds the property for the next of kin and if there be none, then for the

state; Gordon v. Blackman, 1 Rich. Eq. 61, holding if testator makes no dis-

position of his property, or if the bequests of his will are void his next of kin

will not be excluded by a clause providing that they shall not enjoy any part of

his property; Paice v. Canterbury, 14 Ves. Jr. 364, holding bequest to executors

in trust where the trust is not declared, or fails, is a trust for the next of kin.

The decision of the Master of the Rolls was cited in Kelly v. Nichols, 17 R.

I. 306, 19 L.R.A. 413, 21 Atl. 906; Levy v. Levy, 33 N. Y. 97; Dashiell v.

Atty-Gen. 5 Harr. & J. 392, 9 Am. Dec. 572; LePage v. McNamara, 5 Iowa, 124,

liolding if there is in a will an uncertainty as that it cannot be known who is to

take as beneficiary the trust is void, and the heir, by operation of law, will

take the legal estate stripped of the trust; Elliott v. Morris, Harp, Eq. 281;

holding reversion in heir of testator and not in devisees in trust.

Discretionary power of trustees to dispose of property.

Cited in Bacon v. Bacon, 55 Vt. 243, holding where trustee is given discretion

in the disposal of the residue he cannot exercise that discretion and judgment

from fraudulent, selfish or improper motives; Byrne v. Dunne, 11 C. L. R.

(Austr. ) 637 (dissenting opinion), on validity of charitable gift where trustee

may use discretion in distribution.

The decision of the Master of the Rolls was distinguished in Stouts' Estate,

21 W. N. C. 185, 4 Pa. Co. Ct. 471, holding a gift of "all my estate, of whatso-

ever kind, which does not or cannot pass under the aforesaid provisions of my
will, to my executors, to be devoted and given by them to such institutions,

and uses as they, in their best judgment may consider most compatible with the

views and instructions I have given them" did not warrant excL-utors appropri-

ating residue to their own use; McCurdy's Appeal, 124 Pa. 99, 10 Am. St. Rep.

575, 16 Atl. 626, holding by provisions of the will a trust was created as to

the residuary estate, and what was given to executors was not a discretion



545 NOTES ON ENGLISH RULING CASES. [5 E. R. C. 563

to distribute estate according to their judgment, but a discretion to carry out

the views and instructions received from tlie testator.

Avoidance of illegal trust.

Distinguished in Joyce v. Gunnels, 3 Rich. Eq. 259; Carmille v. Carmille, 2

McMull, L. 454,—where the right of a settlor or his successor to attack an

illegal trust was' denied.

Power coupled with a trust.

Cited in Taylor v. Benham, 5 How. 233, 12 L. ed. 130, as to what constitutes;

Withers v. Yeadon, 1 Rich. Eq. 324, holding that where property is given to

one, enabling him to execute power in discretionary manner he is trustee, and

if he does not execute power, class of persons among whom bounty was to be

distributed, shall take equally.

5 E. R. C. 563, MILLER v. ROWAN, 5 Clark & F. 99.

Charitable trust — Definiteness of object.

Cited in Sears v. Chapman, 158 Mass. 400, 35 Am. St. Rep. 502, 33 N. E. 604,

holding charitable trust valid although terms apply to particular locality.

Cited in notes in 14 L.R.A. (N.S.) 86, on enforcement of general bequest for

charity or religion; 5 E. R. C. 573, on invalidity of charitable bequest for in-

debtedness.

— General description of purpose as "charitable'' or "benevolent."

Cited in Henckley's Estate, 58 Oal. 457, as to distinction between "benevolent'-'

and "charity;" Saltonstall v. Sanders, 11 Allen, 446, holding bequest in trust for

"objects and purposes of benevolence or charity, public or private," created valid

charitable trust; Goodale v. Mooney, 60 N. H. 528, 49 Am. Rep. 334, holding "I

place the remainder of my property in the hands of my executors, to be distribut-

ed by them after my decease, among my relatives, and for benevolent objects, in

such siuns as in their judgment shall be for the best" a valid bequest in trust;

De Camp v. Dobbins, 29 N. J. Eq. 36, holding "the residue of my estate I give and

devise to the North Reformed Church of Newark; that they may use the same

to promote the religious interests of said church, and to aid the missionary

educational and benevolent enterprises to which said church is in the habit of

contributing," etc., is a good charitable bequest; People v. Powers, 8 Misc. 628, 29

N. Y. Supp. 950, 83 Hun, 449, holding a devise to an executor or individual ac-

companied by a statement that it is made "upon trust and confidence reposed

in" him "that he will dispose of said property among charitable and benevolent

institutions or corporations as he shall choose and such sums and proportions

as he shall deem propei-," is sufficient to create a trust if the beneficiaries are

sufficiently defined.

Distinguished in Chamberlain v. Stearns, 111 Mass. 267, holding a devise in

trust, to be applied "solely for benevolent purposes" in the discretion of trustees,

is not a charity, and is void.

Allowance of costs out of estate.

Cited in Atty. Gen. ex rel. Abbot v. Dublin, 41 N. H. 91, as to wlien whole

costs of suit allowed out of residuary portion of estate.

Equitable conversion.

Cited in 1 Thomas, Estates, 861, on equitable conversion of real estate into

personalty.

Notes on hi. R. C—35.
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5 E. II. C. 580, PIIILPOTT v. ST. GEORGE'S HOSPITAL, 6 H. L. Gas. :i3S, 3

Jur. N. S. 1269, 27 L. J. Ch. N. S. 70, 5 Week. Rep. 845, reversing the

decision of the Master of the Rolls, reported in 21 Beav. 134, 25 L. J. Ch.

N. S. 33, 4 Week. Rep. 41, 1 Jur. N. S. 1102.

Invalidity resting in mere tendency to violate statutes.

Cited in Atlantic Coast Line R. Co. v. Beazley, 54 Fla. 311, 45 So. 761;

Ex parte Reaves, 121 Fed. 848; Brooks v. Cooper, 50 N. J. Eq. 761, 21 L.R.A. 617,

35 Am. St. Rep. 793, 26 Atl. 978,—as to contract being void which opposes general

policy of statute; Union Bank v. Douglass, 1 Manitoba L. R. 135; Barrett v.

Winnipeg, 7 Manitoba L. Rep 273; Ex parte Renaud, 14 N. B. 273; Smith v.

McEachern, 9 N. S. 35; Durand v. Kingston, 14 U. C. C. P. 439; Wagner v.

Jefferson, 37 U. C. Q. B. 551; Macdonald v. Crombie, 2 Ont. Rep. 243; Paget v.

Fauquier, 1 Ont. Elect. Cas. 197; Rodden v. Mclntyre, 1 Ont. Elect. Cas, 182;

Cotton V. Imperial & Foreign Agency & Invest. Co. [1892] 3 Ch. 454, 61

L. J. Ch. N. S. 684, 67 L. T. N. S. 342,—as to "tendency" of act to violate statute

not sufficient to render it invalid; American Abell Co. v. McMillan, 19 Manitoba

L. Rep. 97 (dissenting opinion), on right of party to do indirectly that which he

is prohibited from doing directly.

Cited in 2 Beach, Contr. 1882, on invalidity as against public policy of con-

tracts in violation of statute.

Charitable trust— Gifts in mortmain or tending thereto-

Cited in Davidson v. Boomer, 15 Grant, Oh. {U. C.) 218; Sewell v. Crewe-

Read, L. R. 3 Eq. 60, 36 L. J. Ch. N. S. 136; Cresswell v. Cresswell, L. R. 6 Eq.

69, 37 L. J. Ch. N. S. 521, 18 L. T. N. S. 392, 16 Week. Rep. 699,— holding

trust in favor of a corporation for erection of a building valid provided the

land on which the building is to be erected cannot consistently with the terms

of the trust be acquired by means of any portion of the bequest, but either has

been or is to be lawfully dedicated for the purpose; Re Cox, L. R. 7 Ch. Div.

204, 47 L. J. Ch. N. S. 72, 47 L. T. N. S. 457, 26 Week. Rep. 74, holding a be-

quest to corporation of T. of sum of £3000 consols, of which £1000 were to be

expended "in the erection of a dispensary, which is so urgently needed there,"

and the remaining £2000 to be invested as "an endowment fund for said dis-

pensary," void, although the corporation held land in mortmain at T. which was

available for the purposes of the bequest; Davidson v. Boomer, 15 Grant, Ch.

(U. C.) 1; Re Watmough, L. R. 8 Eq. 272, 38 L. J. Ch. N. S. 727, 17 Week. Rep.

959,—holding a charitable legacy to be applied in building is void under Statute

of Mortmain, unless testator, by his will, indicates an intention that no part of

the money shall be applied in the purcliase of a site for the building; Re

Holburne, 53 L. T. N. S. 212, holding the tendency of the gift to induce other

persons to bring land into mortmain is no ground for holding gift invalid;

Sinnett v. Herbert, L. R. 12 Eq. 201, 40 L. J. Ch. N. S. 509, 24 L. T. N. S. 778,

19 Week. Rep. 946, 37 to gift having tendency to bring land into mortmain not

being void; Re Christmas, L. R. 30 Ch. Div. 544, 54 L. J. Ch. N. S. 1164, 53

L. T. N. S. 530, 34 Week. Rep. 8, as to statute of mortmain not to be construed

according to its tendency.

— Accumulation.

Cited in Odell v. Odell, 10 Allen, 1, holding a bequest of an annual sum out of

the income from real estate for fifty years, to trustees, to be invested by them
and accumulated during that time, and then applied to establish a charity, is a

valid bequest, even if the accumulation cannot be allowed for so long a period.
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^ Construction of.

Cited in Jackson v. Phillips, 14 Allen, 539, holding they are to be construed to

support the charity if possible.

Cited in 2 Sutherland, Stat. Const. 2d ed. 754, on construction of words having

both popular and technical meaning; 2 Sutherland, Stat. Const. 2d ed. 748, on

general rule for interpretation of words and phrases.

— Intention of testator.

The decision of Master of Rolls was cited in Re Campden Charities, L. R. 18

Ch. Div. 310, 49 L. J. Ch. N. S. 676, 50 L. J. Ch. N. S. 646, L. T. N. S. 152, 30 Week.

Rep. 496 (opinion of Vice Chancellor), as to duty of courts to give effect to.

— Deflniteness of object indicated in futuro.

Cited in Ould v. Washington Hospital, 95 U. S. 303, 24 L. ed. 450, as to

validity of trust when the cliarity is not in being at time of bequest.

Validity of limitation npon gift void for mortmain.

The decision of Master of Rolls was disapproved in Hall v. Warren, 9 H. L.

Cas. 420, 10 Week. Rep. 66, 7 Jur. N. S. 1089, 5 L. T. N. S. 190, holding where

prior limitation became abortive by statute of mortmain the limitation over took

effect; Warren v. Rudall, 4 Kay & J. 603, 3 Jur. N. S. 822, 6 Week. Rep.

847, 28 L. J. Ch. N. S. 50, 4 Jur. N. S. 653, holding a gift over to one of the

trustees as individual was good notwithstanding the particular estate full under

Mortmain Acts.

Construction of statutes.

Cited in Reg. v. Todd, 10 N. S. 62 (dissenting opinion), on duty of court to

construe statute in accordance with its terms, notwithstanding that it is arbi-

trary and liable to abuse.

5 E. R C 606, ISIOGG v. HODGES, 1 Cox, Ch. Cas. 9, Reg. Lib. 1750, B. fol. Gil,

2 Ves. Sr. 52.

Charitable gifts — Marshalling assets.

Cited in State Sav. Bank v. Harbin, 18 S. C. 425, as to assets not being mar-

shalled in favor of a charity; Atkins v. Kron, 37 N. C. (2 Ired. Eq.) 423; Re

Oliver [1905] 1 Ch. 191, 74 L. J. Ch. N. S. 62,—holding assets will not be mar-

shalled in favor of a charity.

Distinguished in Biggar v. Eastwood, Ir. L. R. 19 Eq. 49, holding in absence

of statute of mortmain assets will be marshalled to support a charity.

— Mortmain or tendency thereto.

Cited in McCartee v. Orphan Asylum Soc. 9 Cow. 437, 18 Am. Dec. 516;

Whitby V. Liscombe, 22 Grant, Ch. (U. C.) 203; Price v. Maxwell, 28 Pa. 23,—

as to charitable devices of money arising from sale of land being void; Green

v. Allen, 5 Humph. 170; Whitby v. Liscombe, 23 Grant, Ch. (U. C.) 32 (afTirm-

ing 22 Grant Ch. 203),—holding money arising from sale of land was an interest

in land and jiot subject of charitable bequest under statute of mortmain; Webster

V. Southey, L. R. 36 Ch. Div. 9, 56 L. J. Ch. N. S. 785. 56 L. T. N. S. 879,

35 Week. Rep. 622, 52 J. P. 36, holding statutes which remove disability of gran-

tee by authorizing corporation or other public body to acquire land, do not,

unless expressly so worded, interfere with disability of grantor to grant.

Fund for payment of debts of estate.

Cited in Hammond v. Hammond, 2 Bland, Ch. .306; Phipps v. Phipps, 3 Clark

(Pa.) 275; Wolf's Estate, 9 W. N. C. 200,—holding personal estate of deceased a

primary and mutual fund for payment of his debts and it must be so applied.
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unless it be expressly or by plain implication exonerated and discharged by will

of testator.

Marshalling of assets.

Cited in Alston v. Munford, 1 Brock, 266, Fed. Gas. No. 267; Fenwick v.

Chapman, 9 Pet. 461, 9 L. ed. 193,—as to general doctrine of; Thompson v. Clay,

1 J. J. Marsh. 413, holding purchaser avIio paid off a vexatious incumbrance

may be subrogated thereto against vendor.

Property descending" to heirs or residuary legatees.

Cited in McDonell v. Bank of Upper Canada, 7 U. C. Q. B. 252, holding that

property devised or attempted to be devised, contrary to statute of uses, de-

scends to heirs or to residuary legatee.

5 E. R. C. 609, NEWBERRY v. COVIN, 6 Bligh, N. R. 167, 1 Clark & F. 283,

affirming the decision of the court of Exchequer Chamber reported in 7 Bing.

190, 1 Comp. & J. 192, 4 Moore & P. 876, 1 Tyrw. 55, which reverses the

court of King's Bench reported in 8 Barn. & C. 166, 2 Man. & R. 47.

Charter party as affecting change of ownership for the voyage.

Cited in Richardson v. Winsor, 3 Clifif. 395, Fed. Cas. No. 11,795, holding

where owner retains the possession and navigation of the ship and contracts to

carry the freight, the charter party is a mere covenant for the performance of

stipulated services; Morgan v. United States, 5 Ct. CI. 182, on change of ownership

by reason of charter party; Burpee v. Carvill, 16 N. B. ]41, holding when a

ship is chartered for a voyage with intention that the charterer shall employ

the ship as a general ship for his own profit the master in signing bills of lad-

ing does so as his agent; VVaddell v. Macbride, 7 U. C. C. P. 382, holding by a

writing embodying a contract for the use of a schooner with the services of the

captain and crew for a voyage the ownership has not been changed; Weir & Co.

V. Union S. S. Co. [1900] 1 Q. B. 28, 81 L. T. N. S. 553, 9 Asp. Mar. L. Cas. 13,

on the construction of charters as amounting to a demise of a ship; Baumvoll

Manufactur von Scheibler v. Gilchrest [1891] 2 Q. B. 310, holding where the

owner, through his master, retains possession, with a reservation of the cabin

and deck and charterer is to pay certain rates of freight mentioned in the charter

party there is not a demise of the ship ; WagstaflF v. Anderson, L. R. 4 C. P. Div.

283, L. R. 5 C. P. Div. 171, 49 L. J. C. P. N. S. 485, 44 L. T. N. S. 720, 28 Week.

Rep. 856, holding where by the terms of the charter party the responsibility of the

master and owners is expressly reserved the charterers cannot be held as virtual

owners of the ship during the voyage; Sandeman v. Scurr, L. R. 2 Q. B. 86, 36 L.

J. Q. B. N. S. 58, 8 Best & S. 50, 15 L. T. N. S. 608, 15 Week. Rep. 277, holding it

necessary to look to the charter party to see whether it operates as a demise of

the ship itself, or whether the charterer acquires only the use of the vessel and the

services of the master and crew; Baumwoll Manufactur von Carl Scheibler v.

Furness, [1893] A. C. 8, 62 L. J. Q. B. N. S. 201, 68 L. T. N. S. 1, 1 Reports, 59,

7 Asp. Mar. L. Cas. 263, holding the owner of a chartered ship not liable where

captain pledged his credit, the charter party providing that charterer should

for a tei-m of four months have entire possession, appoint and pay the captain,

officers and crew, and pay for insurance on vessel.

Distinguished in The Nathaniel Hooper, 3 Sumn. 542, Fed. Cas. No. 10,032,

holding the mere fact tha!; the vessel sails under a charter party does not divest

the absolute owner of his right to salvage; Wheeler v. Curtis, 11 Wend. 653,

holding there was no change of ownership by a charter party whereby a schooner

is let for six months at the rate of $300 per month, the owner to keen vessel in
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repairs and manned; Annett v. Foster, 1 Daly, 502, holding where owner selects

the master under an agreement to run vessel upon shares contracting for her em-

ployment, and receiving the freight, the ownership is not changed; Annett v.

Foster, 1 Daly, 502, holding where general owner agrees with a master to

divide the freight receipts and the expenses but he contracts for her employment,

the master is not constituted owner of the vessel pro hac vice.

Disapproved in Re Certain Logs of Mahogany, 2 Sumn. 589, Fed. Cas. No.

2,559; Fames v. Eavaroc, Newb. 528, Fed. Cas. No. 4,238,—holding where the

owner retains the possession, command and navigation of the ship, the charterer

where contract is to carry freight on a voyage is not clothed with character of

ownership.

The decision of the King's Bench was cited in The Volunteer, 1 Sumn. 55,

Fed. Cas. No. 16,991; Robinson v. Chittenden, 69 N. Y. 525,—holding Avhere own-

ers equipped, manned and victualled the ship which sailed at their expense, the

possession and management of vessel was retained by owners, notwithstanding

the charter party.

Rights and liabilities of vessel owner under charter party.

Cited in Scull v. Raymond, 18 Fed. 547, on liability of owners for acts of

captain in case of charter parties; The Karo, 29 Fed. 652, holding where charter-

party gives tlie owners a lien on any part of cargo for freight and other named

charges, goods under a fraudulent bill of lading may be made subject to such

lien; The David Wallace v. Bain, 8 Can. Exch. 205, holding that where owner

divests himself of possession and control of ship by charter-party, ship is not

liable for necessaries furnished servant of charterer.

Cited in note in 24 Eng. Rul. Cas. 359, on termination of ship owner's lia-

bility from charter party or bill of lading.

Cited in 1 Thompson, Neg. 539, on ship owner or master and charterer is

liable as master for acts of crew.

Distinguished in Perkins v. Hill, 2 Woodb. & M. 158, Fed. Cas. No. 10,987,

holding no implied obligation to pay freight to the owner arises by reason of

contracts with the charter party returning from trip to Cuba who was under

contract to pay owner $400 per month for use of ship, the owner furnishing

crew and provisions.

— Effect of master's signing bills of lading.

Distinguished in Gilkison v. Middleton, 2 C. B. N. S. 134, 26 L. J. C. P. N. S.

209, holding where the captain was still the agent of the ship owners and they

sanctioned the signing of bills of lading by him, they cannot as against the

consignees, rely upon the charter-party; Manchester Trust v. Furness [1895] 2 Q.

B. 539, 64 L. J. Q. B. N. S. 766, 14 Reports 739, 73 L. T. N. S. 110, 44 Week.

Rep. 178, 8 Asp. Mar. L. Cas.- 57, holding the master the servant of the owner

in signing bills of lading though a special clause in the charter party provided

that the charterers should indemnify the owners against all liabilities resulting

from signing of bills of lading; Turner v. Haji Goolam Mahomed Azam [1904]

A. C. 826, 74 L. J. P. C. N. S. 17, 91 L. T. N. S. 216, 9 Asp. Mar. L. Cas. 588,

20 Times L. R. 599, holding where sub-chartorer paid part of freight to agents

of shipowners and the captain signing the bills of lading bad authority from

the ship owners to sign them, the goods named in the hills of hiding were not

subject to charter lien for such amount as was paid.

Necessity of notice of charter party to relieve ship from maritime liens.

Cited in The Karo v. Two Hundred Tons of Sulpluir, 19 W. N. C. .'549, on

liability of one ignorant of charter party under fraudulent hills of lading.
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Distinguished in The David Wallace v. Bain, 8 Can. Exch. 205, holding where

general owner divests himself wholly of the possession and control of the ship

the want of notice is not material.

Tlie decision of the King's Bench was cited in Upson Walton Co. v. The Brian

Boru, 10 Can. Exch. 176, holding no maritime lien attaches to the ship for supplies

furnished to the charterer with knowledge of the charter party though no notice

be given of change of possession.

Shipowner's personal liability.

Cited in Scull v. Raymond, 18 Fed. 547, holding personal liability of a part

owner does not necessarily attach as an incident to naked legal ownership, but

depends upon the possession, use and control of the ship.

5 E. R. C. 632, STANTON v. RICHARDSON, 3 Asp. Mar. L. Cas. 23, 45 L. J.

C. P. N. S. 78, 33 L. T. N. S. 193, 24 Week. Rep. 324, affirming the decision

of the Exchequer Chamber, reported in 43 L. J. O. P. N. S. 230, L. R. 9

C. P. 300, which affirms the decision of the Court of Common Pleas, reported

in 41 L. J. C. P. N. S. 180, L. R. 7 C. P. 421.

Implied warranty under charter of fitness from nature of use of ship.

The decision of the Exchequer Chamber was cited in Ye Seny Co. v. Corbitt,

9 Fed. 423, holding the law will imply a covenant that the vessel is "fit" to do

what they undertake to do with her under the charter party; Trainor v. Black

Diamond S. S. Co. 16 Can. S. C. 156, holding it the duty of the shipowner to

provide a fit and proper ship, and proper stowage accommodations for the goods;

Union S. S. Co. v. Drysdale, 32 Can. S. C. 379 (dissenting opinion ),^ on liability

incurred in furnishing an unseaworthy ship.

— Extent of warranty of fitness.

Cited in The Vesta, 6 Fed. 532, holding where the vessel under the charter

party was warranted to be fit in every way to carry a cargo of wheat, the

charterer was. entitled to have the vessel in reasonable condition for carriage of

wheat in bulk.

The decision of the Exchequer Chamber was cited in Card v. Hine, 39 Fed.

S18, holding the ship not '"in every way fitted" for the contemplated voyage if

Vjy reason of an accident her insurable quality was greatly diminished; Kopitoft"

V. Wilson, L. R..1 Q. B. Div. 377, 45 L. J. Q. B. 436, 34 L. T. N. S. 677, 24 Week.

Rep. 706, holding the shipowner impliedly warrants th'e ship in good condition

to perform the voyage then about to be undertaken.

The decision of the Court of Common Pleas was cited in The Southwarlc, 191

U. S. 1, 48 L. ed. 65, 24 Sup. Ct. Rep. 1, holding vessels carrying dressed meats

to be seaworthy must carry refrigerating apparatus necessary for preservation of

meat during the voyage; Queensland Nat. Bank v. Peninsula & O. Steam Nav.

Co. [1898] 1 Q. B. 567, 8 Asp. Mar. L. Cas. 338, 3 Com. Cas. 51, 67 L. J. Q. B. N.

S. 402, 78 L. T. N. S. 67, 14 Times L. R. 166, 46 Week. Rep. 324, holding there

was an implied warranty tliat the bullion-room provided was reasonably fit to

resist thieves.

Warranty of fitness where chattel is sold for particular purpose.

The decision of the Exchequer Chamber was cited in Reynolds v. Roxburgh, 10

Ont. Rep. 649, holding if a chattel be sold for a particular purpose there is an

implied warranty it is fit for that purpose.

What constitutes a warranty.

Cited in Benjamin, Sales, 5tli ed. 657, on what constitutes a warranty;
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Benjamin, Sales, 5th ed. 5G2, on changing conditions precedent into warranty by

acceptance of partial performance.

5 E. R. 0. 650, JACKSON v. UNION MARINE INS. CO. 2 Asp. Mar. L. Cas. 435,

44 L. J. C. P. N. S. 27, L. R. 10 C. P. 125. 31 L. T. N. S. 789, 23 Week. Rep.

169, affirming the decision of the Court of Common Pleas, reported in 42 L.

J. C. P. N. S. 284, L. R. 8 C. P. 572, 22 Week. Rep. 79.

Termination of voyage by unavoidable delay.

Cited in Riiger v. Firemen's Fund Ins. Co. 90 Fed. 310, holding where there is

a time condition, delay in entering upon a voyage beyond the time fixed would
make it practically and commercially a difi'erent voyage; Turnbull, M. & Co. v.

Hull Underwriters' Asso. [1900] 2 Q. B. 402, 69 L. J. Q. B. N. S. 588, 82 L. T.

N. S. 818, 5 Com. Cas. 248, 9 Asp. Mar. L. Cas. 9.3, 16 Times L. R. 359, on a delay

due to tlie perils insured against as entitling ship owners to recover for a total

loss.

Cited in note in 5 E. R. C. 688, on discharge of charterer by detention of ship.

Oited in Porter, Bills of L. 206, on what perils of the sea.

Destruction of voyage by delay in departure or completion.

Cited in Musgrave v. Mannheim Ins. Co. 32 N. S. 405, holding where the cargo

was one which from its character must be carried without delay, the object of

the voyage was frustrated by the necessary delay for repairs.

Cited in note in 1 E. R. C. Ill, on right to claim total loss under marine policy

without abandonment.

Distinguished in Re Jamieson & N. S. S. Freight Ifis. Asso. [1895] 1 Q. B. 510,

[1895] 2 Q. B. 90, 64 L. J. Q. B. N. S. 222, 560, 14 Reports, 444, 72 L. T. N. S.

195, 648, 43 Week. Rep. 530, 7 Asp. Mar. L. Cas. 593, holding insurers of freight

not liable where the vessel on her way to port of loading was so delayed by storms

as to render the contemplated voyage impossible, there being a condition in the

policy that "no claim arising from the cancelling of any charter shall be allowed."

— Right to abandon or release charter party.

Cited in Singer Mfg. Co. v. Western Assur. Co. Rap. Jud. Quebec 10 C. S. 379,

holding it not obligatory on the plaintiflf to prosecute the adventure the next

spring, after repairing, as the adventure was broken by the delay, the goods

shipped being of a commercial nature; Card v. Hine, 39 Fed. 818, holding when

a vessel contracts to carry a cargo, and actually receives it, and during the voyage

meets with an accident—no time being limited—she must repair and continue, if

repairs can be made within a reasonable time; Owen v. Outerbridge, 26 Can. S. C.

272, holding a contract to carry seed potatoes at an end where ship was disabled

from completing the voyage within time necessary to effect purpose of shipment;

Hudson v. Hill, 43 L. J. C. P. N. S. 273, 30 L. T. N. S. 555, on contract of charter

])arty as being unenforceable where the delay from the perils of the sea from a

commercial point of view frustrates the object of the parties; Inman S. S. Co.

v. Bischofi", L. R. 7 App. Cas. 670, 52 L. J. Q. B. N. S. 169, 47 L. T. N. S. 581, 31

Week. Rep. 141, 5 Asp. Mar. L. Cas. 6, holding defendants were not liable on a

policy "on freight outstanding" where charterers under a charter party contract

for time, containing a provision that if at any time it should appear to the char-

terers that the ship was inefficient they might put her out of pay, refuse to pay

freight after a certain date; The Alps [1893] P. 109, 62 L. J. Prob. N. S. 59. 1 Re-

ports, 587, 68 L. T. N. S. 624, 41 Week. Rep. 527, 7 Asp. Mar. L. Cas. 337, holding

defendants under a contract of insurance of the "chartered freight" were liable

where the vessel was laid up for repairs by reason of a fire and under the cliarter
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party contract the charterers had a right to refvise to pay for ]iire during such

period; Dahl v. Nelson, L. R. 6 App. Cas. 38, 50 L. J. Ch. N. S. 411, 44 L. T. N. S.

381, 29 Week. Rep. 543, 4 Asp. Mar. L. Cas. 392, 9 Eng. Rul. Cas. 234, on delay

in carrying out as giving right to terminate contract of charter party.

Cited in Benjamin, Sales, 5th ed. 560, on whether or not a representation in

a charter party is a condition; Benjamin, Sales, 5th ed. 561, on what are depend-

ent conditions; Hughes Adm. 161, on implied condition in charter party of sea-

worthiness and against deviation.

The decision of the Court of Common Pleas was cited in Carvill v. Schofield,

9 Can. S. C. 370 (affirming 21 N. B. 558), holding there was no condition that

ship must be at destination at a fixed time, and repairs were made within a

reasonable time, the charterers were not excused from continuing the carriage.

Loss of freight without loss of ship.

Cited in Great Western Ins. Co. v. Jordan, Cameron (Can.) 86, holding where

chartered freight is insured, and lost through any of the perils insured against,

damage to the vessel is not necessary ^o be shown ; Marmaud v. Melledge, 123

Mass. 173^ holding there was no total loss of freight because of an actual or

constructive total loss of the ship.

Xecessity of notice where ship is total loss.

Cited in Patch v. Pitman, 19 N. S. 298; Jordan v. Great Western Ins. Co.

24 N. B. 421,—on notice of abandonment where ship is total loss.

Impossibility as excuse for performing contract.

Cited in Poussard v. Spiers, L. R. 1 Q. B. Div. 410, 45 L. J. Q. B. N. S. 621,

34 L. T. N. S. 572, 24 Week.Rep. 819, holding plaintiff's contract with defendants

to take a leading part in an opera to be produced by them was terminated by

the inability of the plaintiff because of illness to attend the first performance

of the opera; Krell v. Henry [1903] 2 K. B. 740, 72 L. J. K. B. N. S. 794, 89 L. T.

N. S. 328, 19 Times L. R. 711, 52 Week. Rep. 246, on the fact that parties might

have anticipated an event rendering the performance of contract impossible as

not excusing performance thereof; Heme Bay S. B. Co. v. Hutton, 72 L. J. K. B.

N. S. 879 [1903] 2 K. B. 683, 89 L. T. N. S. 422, 52 Week. Rep. 183, 9 Asp. Mar.

L. Cas. 472, on the eventual nonexistence of the subject matter of a contract as

excusing the parties from performance.

Cited in 1 Beach, Contr. 284, on sickness as excusing from performance of con-

tract of service.

— Stipulated causes of excuse.

Distinguished in King v. Parker, 34 L. T. N. S. 887, holding a contract to pur-

chase a certain quantity of coal, part of which was to be delivered every day

except in the case of a colliers' strike was not terminated where no deliveries

were made for four months because of a strike brought about by the plaintiffs re-

ducing the wages of the colliers.

5 E. R. C. 689, ATTY. GEN. v. PEARSON, 3 MERIV. 353, 17 Revised Rep.

100.

Judicial investigation of religious matters.

Cited in Ramsey v. Hicks, 44 Ind. App. 490, 87 N. E. 1091, holding that where

property interests are in controversy, decision of majority of highest tribunal

of church that certain part of church membership constitutes true church, is not

binding on civil courts; Park v. Chaplin, 96 Iowa, 55, 31 L.R.A. 141, 59 Am. St.

Rep. 353, 64 N. W. 674, holding when the courts have jurisdiction of the con-
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troversy, they may inquire as to the purpose of institution and rules by which
they are governed, and so far as practicable, they will be given effect: Klix v.

Polish Roman Catholic St. Stanislaus Parish, 137 Mo. App. 347, 118 S. W. 1171,

holding that civil authorities are concerned with points of faith only when they
must be ascertained in order to know where property belongs; Bovles v. Roberts,

222 Mo. 613, 121 S. W. 805 (dissenting opinion), on right of civil courts to

determine true doctrine of church as limited to cases where property interests

are in controversy; Hendrickson v. Shotwell, 1 N. J. Eq. 577, holding the courts

biay take notice of religious opinions as facts, pointing out the ownership of

property; Sutter v. Dutch Church, 3 Grant, Oas. 336, holding the faith of a
religious body can only be passed upon by secular courts, when incidental to a
question of property; Kelly v. Nichols, 18 R. I. 62, 19 L.R.A. 425, 25 Atl. 840
(dissenting opinion), on power of courts to notice religious opinions; Bishop of

Columbia v. Cridge, 1 B. C. pt. 1, p. 5, on the extent religious beliefs will be

passed upon by the courts.

Cited in note in 22 L.R.A. 353, on blasphemy or a malicious and wanton attack

on the Christian religion individually for the purpose of exposing its doctrines

to contempt and ridicule as an indictable offense.

Distinguished in Robertson v. Bullions, 9 Barb. 64, holding all interference

must be referred to the rights of property; Dunnet v. Forneri, 25 Grant, Ch
(U.C.) 199, holding that court had no jurisdiction to restrain Episcopal

minister from refusing to lay member right to partake of Lord's Supper, as no
civil right of plaintiff had been invaded.

— Settlement of schismatic disputes.

Cited in Lamb v. Cain, 129 Ind. 486, 14 L.R.A. 518, 29 N. E. 13; Smith v.

Pedigo, 145 Ind. 361, 19 L.R.A. 433, 33 N. E. 777,—holding it the duty of the

court to inquire whether the party accused of violating the trust is teaching a

doctrine so far at variance as to defeat the object of the trust; Field v. Field,

9 Wend. 394, holding a court of equity does not attempt to enforce the faith or

doctrine of either party where there is dissension though incidentally involved

in settlement of property rights; Bowden v. M'Leod, 1 Edw. Ch. 588, holding

it may be the duty of the court to inquire into the doctrines taught with a vieAv

to ascertain whether there has been a departure; Brewster v. Hendershot, 27

Ont. App. Rep. 232, holding where it is proper that trust property be adminis-

tered by trustee holding the opinions of those for whose benefit the trust was
intended, the court has power to intervene.

Power in dealing with controversies affecting charities.

Cited in Magill v. Brown, Fed. Cas. No. 8,952, holding courts of chancery act

under an obligation to effectuate charitable donations by all the means in their

power more favorable than in private trusts; Crockett v. Green, 3 Del. Oh. 466,

on the opinions of the founder of a charity as a legitimate subject of inquiry;

Stevens v. Stevens, 24 N. J. Eq. 77, holding in case of charities the practice is

to determine the real question between the parties in the readiest and least ex-

pensive manner; Green v. Allen, 5 Humph. 170, holding, in case of an abuse, or

misemployment of a bequest for charity, or an invasion of the rights created by

the trust, a court of equity will afford relief.

Cited in 1 Beach, Trusts, 732, on trusts for religious purposes.

— Preservation of property given to prescribed form of worship.

Cited in Watson v. Jones, 13 Wall. 679, 20 L. ed. 666, holding the court has

the right to enforce a clearly defined trust and to restrain the teaching or using

;t form of worship so far variant as to defeat the declared objects of the trust;
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Schmidt v. Hess, 60 Mo. 591, holding though the language of the conveyance

is not free from obscurity where the theological beliefs of the founder show the

intent equity will interpose in favor of those having equitable claims; Kuhl v.

Meyer, 42 Mo. App. 474, holding the court will not allow the majority to de-

flect the trust property from the purpose of the original donors; Atty. Gen. ex

rel. Abbot v. Dublin, 38 N. H. 459, holding when the terms used in the instru-

ment are broad enough, to include the religious opinions in question it will be

inferred that the intention was to leave it to the discretion of the trustees; Mc-
Dougal V. Hawes, Russell (N. S.) 146, holding the court must carry out plain

intention of parties and where such intention shows that land and building was
given for use as Presbyterian church, such intention cannot be defeated by

majority of congregation; Miller v. Gable, 2 Denio, 492 (dissenting opinion),

on duty of court to restrain the use of funds from promotion of another faith:

Calkins v. Cheney, 29 Phila. Leg. Int. 269, 4 Legal Gaz. 257, holding that courts

will not permit a majority of the members of a church which is vmder control

of a superior church to secede and take the church property with them; Nance

V. Busby, 91 Tenn. 303, 15 L.R.A. 801, 18 S. W. 874, holding the court will

even go so far as to prevent the diversion of the property by the action of a

majority of the Ijeneficiaries ; Doe ex dem. Methodist Episcopal Church v. Bell,

5 U. C. Q. B. O. S. 344, holding that trustees who adhered to church organization

as it existed at time real property was given by deed of trust to Methoflist

Episcopal Church, were entitled to possession as against trustees appointed by

conference; Atty. Gen. v. St. John's Hospital, L. R. 2 Ch. Div. 554, 45 L. J. Cli.

N. S. 420, 34 L. T. N. S. 563, 24 Week. Rep. 913, holding where there is a charity

for the purpose of education in particular religious opinions it must be governed

by trustees whose opinions are in conformity with those opinions.

Cited in note in 3 L.R.A. (N.S.) 868, on enjoining control, use of, or inter-

ference with, church property.

Cited in 2 Washburn, Real Prop. 6th ed. 470, on nonenforcement in equity of

an illegal trust.

— Loss of church property toy departure in faith.

Cited in Kelly v. Steele, 9 Idaho, 141, 72 Pac. 887, on controversy over

right to church property between separate religious associations; Mt. Zion Bap-

tist Church V. Whitmore, 83 Iowa, 138, 13 L.R.A. 198, 49 N. W. 81, holding

property given to a religious association for its use and promulgation of its

teachings is held in trust by the association, and may not be diverted, by less

than the whole association; Immanuel's Gemeinde v. Keil, 61 Kan. 65, 58 Pac.

973. holding where church was built from funds solicited and contributed by

adherents of the Iowa synod, it was a perversion to use the i)roperty to advance

doctrines of the Missouri synod fundamentally different; Princeton v. Adams,

10 Cush. 129, holding funds given to support the Unitarian faith and principles

are forfeited if changed to the Trinitarian faith; Rottman v. Bartling, 22 Neb.

375, 35 N. W. 126, holding that where member's of Evangelical Lutheran Church,

without giving notice required by constitution, joined another church, they

were not entitled to possession of property of such church ; Lutheran Cong.

V. St. Michael's Evangelical Church, 48 Pa. 20, holding title to church property

is not forfeited by change of synodical connections; Koehler v. Roshi, 28 Phila.

Leg. Int. 373, holding that the title to church property of a divided congrega-

tion is in that part of it which is acting in harmony with its own law, and

the ecclesiastical laws, usages, customs, and |)rinciples which were accepted

among them before the dispute began are the >;tandards for determining which
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party is right; Sclinorr's Appeal (Miller v. Schnorr) 67 Pa. 138, 28 Phila.

Leg. Int. 29, holding the majority cannot depart irom the sect on which

the gift is settled and carry the property with them and having forfeited it

cannot reinstate themselves by mere resolve; Suter v. Spangler, 4 Phila. 331,

18 Phila. Leg. Int. 60, holding the court must support the trust for those who
adhere to the original design of the persons who established it without regard

to members; Jones v. Wadsworth, 11 Phila. 239, 33 Phila. Leg. Int. 390, 4 W.
N. C. .514, holding those who adhere and submit to the regular order of the

church, local and general, though the minority, are the true congregation and
corporation, if incorporated and entitled to the property; Trustees v. Sturgeon,

9 Pa. .321, holding that property donated to religious society, should be awarded
in" controversy between members, to those wlio are adhering to ecclesiastical

government which was in operation at time trust was declared; Landrith v.

Hudgins, 121 Tenn. 556, 120 S. W. 783, holding that land conveyed to church

cannot be diverted to different faith without valid change of faith of such church

;

Morgan v. Jones, 9 Kulp, 503, holding the courts uniformly hold that the original

organization is entitled, in case schism has arisen in a church, to retain the

property and enjoy the advantages of the association; Doe ex dem. Methodist
Episcopal Church v. Bell, 5 U. C. Q. B. 0. S. 344, holding the majority at a

general conference had no power to do away with Episcopacy against wishes

of the minority where property was deeded in trust to the Methodist Episcopal

Church; Jones v. Wadsworth, 4 W. N. C. 514, holding that where denominational

connection is one of condition of charitable trust for maintenance of church, trust

is violated by severance of denominational relations, though doctrinal belief con-

tinues identical; Free Church v. Overtoun [1904] A. C. 515, 91 L. T. N. S.

395, 20 Times L. R. 730, holding where the free church accepted gifts secured

by trust deed for the church which held to tho establishment, principles and
the Westminster confession of faith, it had no power later to vary tliat doctrine

so as to leave out these cardinal principles; Atty. Gen. v. Anderson, 57 L.

J. Ch. N. S. 543, 58 L. T. N. S. 726, 36 Week. Rep. 714, holding a resolution

for purpose of changing congregation into the Presbyterian Church of England
against the wishes of any single dissenter, would not bind where the trust

deed called for a use as a meeting house for Protestant dissenters.

Cited in note in 32 L.R.A. 96, on power of local society to withdraw from
church.

Cited in 1 Beach Trusts, 798, 801, on breach of ecclesiastical trust by change

of doctrine.

Distinguished in Atty;-Gen. v. Bunce, L. R. 6 Eq. 563, 37 L. J. Ch. N. S. 697,

18 L. T. N. S. 742, holding a gift where the Presbyterians appear as sole recipients

may be held by Baptist to the exclusion of Congregation formed solely to take

over the property, where tiie original Presbyterian Congregation gradually changed

their views becoming Baptists.

Burden ol" proof of religious departure.

Cited in Itter v. Howe, 23 Ont. App. Rep. 256, liolding the burden rests on those

asserting such a departure from the fundamental principles of tbe society, as in

("ffect to cause them to be no longer members tlicreof.

Title to gift for charity.

Cited in State v. Griffith, 2 Del. Ch. 392, holding the equitable int<»rest in a

charitable use vests precisely in the same manner as a use under a private power

of appointment; Smith v. Nelson, 18 Vt. 511, holding that legacy to voluntary

society for purpose of supporting religion?! worship to be paid annually to their
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minister for ever, is grant to society, and is payable to minister elected by

majority; Dorland v. Jones, 12 Ont. App. Rep. 543, on power of altering the

purpose for which trust was founded.

Usage as an aid to the interpretation of donbtful intent.

Cited in Sommerville v. Morton, 5 N. S. 50, holding where intention of giver is

doubtful evidences of the circumstances surrounding the author of the instrument

were admissible in evidence; Wilson v. Presbyterian Church, 2 Rich. Eq. 192, hold-

ing usage against usage, utterty irreconcilable appearing, the intention of the tes-

tator must be gathered from the will itself.

Distinguished in State ex rel. Trimble v. Nashville, 2 Tenn. Ch. 755, holding

wiiere terms of the deed, in case of an educational charity, is clear, no evidence

aliunde is admissible; Presbyterian Cong. v. Johnston, 1 Watts & S. 9, holding

when neither the usage nor the purpose could possibly have existed at the time

material to the question subsequent usage cannot add to that which testator

intended.

Disapproved in Smith v. Nelson, 18 Vt. 511, holding where the intention of the

testator is plain it is not necessary to revert to any source to ascertain that

intent.

— In religions and charitable matters.

Cited in McGinnis v. W^atson, 2 Pittsb. 220, 8 Pittsb. L. J. 321, holding usage of

congregation and denominational connections may be resorted to where the nature

of the worship intended cannot be ascertained by the writing conveying the trust

property; Greek Catholic Church v. Orthodox Greek Church, 195 Pa. 425, 46

Atl. 72, holding court is unable to discover what particular form of worship was

intended, such intention is to be supplied from the usage of the congregation.

Disapproved in Robertson v. Bullions, 11 N. Y. 243, holding where the use is

expressed in general and not in specific terms, it cannot be inferred from the

tenets, faith and practice of the creator of the fund, that the use was limited

to such tenets and faith.

Construction of word "religious."

Cited in Hale v. Everett, 53 N. H. 9, 16 Am. Rep. 82. holding the terms

Unitarian Christians and Theists represent antagonistic systems; Grimond v.

Grimond, 6 Sc. Sess. Cas. 5 Series (Eraser) 286, note [1905] A. C. 603, appx. hold-

ing where the trustee held no peculiar views upon the matters of religion, the word

"religious" must be construed as referring to the Christian religion.

Certainty as to beneficiaries necessary to charitable trust.

Cited in Barkley v. Donnelly, 112 Mo. 561, 19 S. W. 305, holding a devise "for

a home and place for maintenance of poor children" will be enforced.

Validity of charitable gift upon condition.

Cited in MacKenzie v. Presbytery of Jersey City, 67 N. J. Eq. 652, 3 L.R.A

(N.S.) 227, 61 Atl. 1027, holding a charitable trust as a gift for religious pur-

poses upon condition that instrumental music shall not be used is good.

Cited in note in 6 L.R.A. (N.S.) 324, on validity of trust to propagate par-

ticular religious belief as a charity.

Meaning of assets.

Cited in Gardiner v. Gardiner, 2 U. C. Q. B. (0. S.) 554 (dissenting opinion),

on the meaning of assets.

Ijegal recognition of Christian religion.

Cited in State v. Chandler, 2 Harr. (Del.) 553, holding blasphemy against the

Deity, or a malicious and wanton attack against the Christian religion is in-
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dictable and punishable as a temporal offense; Pringle v. Napanee, 43 U. C.

Q. B. 285, holding by tlie common law of England it is an indictable offense to

libel Christianity by attacking any of its cardinal principles; R. v. Ramsay, 48

L. T. N. S. 733, 1 Cab. & El. 126, 15 Cox, C. C. 231, on the present law as to

penalties and disabilities for religious belief or non-belief in the Trinity.

Tenure of ministers and faculties of learning.

Cited in Weir v. Mathieson, 11 Grant, Ch. (U. C.) 383, holding professors

in Queen's College held their appointments ad vitam aut culpam.

Right of religious dissent.

Cited in State v. Griffith, 2 Del. Ch. 392, to the point that Declaration act

established right of religious dissent.

Right of deviation of fund for specified charitable objects.

Cited in Blenon's Estate, Brightly (Pa.) 406, 407, on a devise by way of

contribution to a fund devoted to specific objects, by a society who make it up,

being, in law, a devise for such purposes only.

5 E. R. C. 703, HARVEY v. FARNIE, L. R. 8 App. Cas. 43, 47 J. P. 308,

52 L. J. Prob. N. S. 33, 48 L. T. N. S. 273, 31 Week. Rep. 433.

Domicile of the husband as the legal domicile of the wife.

Cited in Conger v. Kennedy, 2 Terr. L. Rep. 186, holding that the domicile

of the husband is the legal domicile of the wife.

Cited in note in 9 Eng. Rul. Cas. 727, on domicil of married woman.

— As fixing the matrimonial domicile for purposes of divorce.

Cited in R. v. Brinkley, 14 Ont. L. Rep. 434, 10 Ann. Cas. 407, holding that

where the wife obtained a divorce under the laws of Michigan, the husband

always being a domiciled citizen of Canada, she having separated from him
and gone to Michigan the divorce was void, no personal service, being made:
Magurn v. Magurn, 11 Ont. App. Rep. 178 (affirming 3 Ont. Rep. 570), holding

that the jurisdiction to divorce depends upon the domicile of the husband.

Jurisdictional domicile of husband and wife for divorce.

Cited in Cheely v. Clayton, 110 U. S. 701, 28 L. ed. 298, 4 Sup. Ct. Rep. 328,

holding that a divorce obtained by the husband upon notice by publication in-

sufficient under the statutes of the territory to confer jurisdiction over the

absent wife, is no bar to an action to recover the land of the husband after

his death, by the widow; Hilton v. Guyot, 159 U. S. 113, 40 L. ed. 95, 16 Sup.

Ct. Rep. 139, on a judgment affecting the status of persons as being recognized

as valid in all countries, unless contrary to policy of its own law; Atlierton

V. Atherton, 181 U. S. 155, 45 L. ed. 794, 21 Sup. Ct. Rep. 544, holding that a

decree of divorce obtained by the husband in Kentucky where he had always

resided, was valid in New York as against the petition of the wife for a divorce,

where she had gone to New Y''ork to reside, and liad been notified of the divorce

proceedings; Haddock v. Haddock, 201 U. S. 562, 50 L. ed. 867, 26 Sup. Ct.

Rep. 525, 5 Ann. Cas. 1, holding that wlierc the husband left his wife, who at

all times remained in New York, and went to Connecticut and after acquiring a

domicil obtained a decree of divorce upon constructive service upon the wife, sucl>

divorce was not entitled to credit in New York under the constitution; Stevens v.

risk, Cameron (Can.) 392, holding that a decree rendered by a foreign court, val

id by the laws of the forum, which is the matrimonial domicile, is valid in another

country; Magurn v. Magurn, 3 Ont. Rep. 570, holding that all questions as to dis-

solubility of marriage of domiciled Canadian living in L^nitcd States with Ameri-
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can woman depend upon Canadian law, so long as domicil continues to be Canadi-

an; R. V. Woods, G Ont. L. Rep. 41, holding that where both parties were married

in Canada and both domiciled there, a decree of divorce obtained in a foreign

country where they were temporarily residing, was void; Allen v. Allen, 15

Ont. Pr. Rep. 458, holding that where the defendant in an action for alimony

resided in the Northwest Territory for a number of years as customs collector,,

and had sold his residence in Ontario, his domicil was in Northwest Territory

and service on him to give jurisdiction to Ontario courts must be in person

within Ontario; Rex v. Hamilton, 22 Ont. L. Rep. 484, holding that courts will

recognize validity of divorce granted by court of country where parties were

legally domiciled at time when proceedings were taken; Turner v. Thompson,

L. R. 13 Prob. Div. 37, 57 L. J. Prob. N. S. 40, 58 L. T. N. S. 387, 36 Week.

Rep. 702, 52 J. P. 151, holding that where a domiciled English woman mar-

ried an American citizen and lived with him for several years, when the marriage

was annulled on the ground of incapacity by the courts of the United States,

and she returned to England, the decree would be recognized, as she had. ac-

quired an American domicile; Green v. Green [1893] P. 89, .holding that the

courts of England would not recognize a divorce granted by the courts of

another country', where the husband was a domiciled citizen of England, and

the wife, who obtained the divorce, was a citizen of the country granting the

divorce, previous to her marriage and had returned there to live; Bater v.

Bater [1906] P. 209, 4 Ann. Cas. 854, 75 L. J. Prob. N. S. 60, 94

L. T. N. S. 835, 22 Times L. R. 408, holding that the court of the bona fide

existing domicile has jurisdiction over persons originally domiciled in another

country to undo a marriage solemnized in that other country, even though the

divorce was obtained on grounds not recognized in the latter country.

Cited in notes in 19 L.R.A. 517, on validity of foreign divorce decree; 59

L.R.A. 153, on conflict of laws on divorce; 5 Eng. Rul. Cas. 745, on conclu-

siveness and enforceability of judgment of foreign court having jurisdiction.

5 E. R. C. 726, GODARD v. GRAY, 40 L. J. Q. B. N. S. 62, L. R. 6 Q. B. 139, 24

L. T. N. S. 89, 19 Week. Rep. 348.

Conflict of laws as to jurisdiction.

Cited in Nicholson v. Baird, N. B. Eq. Cas. 195, on the jurisdiction of the

court of bankruptcy of England over a Canadian who was a member of an

English firm, though still a resident of Canada.

Enforcement of a foreign judgment.

Cited in Fisher v. Fielding, 67 Conn. 91, 32 L.R.A. 236. 52 Am. St. Rep. 270.

:?4 Atl. 714 (dissenting opinion) ; Mellin v. Horlick, 31 Fed. 865; Gault v.

McNabb, 1 Manitoba L. R. 35; Shearer v. McLean, 36 N. B. 284,—on the en-

forcement of foreign judgments; Fowler v. Vail, 4 Ont. App. Rep. 267 (affirm-

ing in part 27 U. C. C. P. 417 ) , on the general law concerning the enforcement

of foreign judgments; Huntington v. Attrill, 18 Ont. App. Rep. 136, holding

that a court will not enforce a foreign judgment recovered under a penal law

of the foreign state; Martime Bank v. Stewart, 13 Ont. Pr. Rep. 491, holding

that the judgment of the High Court in England awarding an injunction

should be enforced in Canada; Schibsby v. Westerholz, 40 L. J. Q. B. N. S.

73, L. R. 6 Q. B. 155, 24 L. T. N. S. 93, 19 Week. Rep. 587, 5 Eng. Rul. Cas.

734, holding that a judgment of a foreign court, obtained in default of appearance

against a defendant, cannot be enforced in an English court, where the de-

fendant at the time the suit was commenced, was not a subject of or a resident
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in the country; Vioret v. Barret, 54 L. J. Q. B. N. S. 521, 55 L. J. Q. B.

N.i S. 39, holding that the judgment of a foreign court was binding where the

defendant had voluntarilj' appeared in answer to the summons, and the judg-

ment would be enforced; Pemberton v. Hughes [1899] 1 Ch. 781, 68 L. J. Ch. N. S.

281, 47 Week. Rep. 354, 80 L. T. N. S. 3G9, 15 Times L. R. 211, holding that

foreign judgment is recognized as binding unless they offend English views of

substantial justice; Nouvion v. Freeman, L. R. 15 App. Cas. 1, 59 L. J. Ch.

N. S. 337, 62 L. T. N. S. 189, 38 Week. Rep. 581, holding that "remote"

judgment of court of Spain was not final judgment which could be made founda-

tion of action in this country.

— Grounds for collateral impeachment.
Cited in Baker v. Palmer, 83 111. 568, holding that a judgment of a foreign

court having jurisdiction of both parties and subject matter is conclusive except

that it may be impeached for fraud; Moch v. Virginia F. & M. Ins. Co. 4

Hughes, 61, 10 Fed. 696, holding that where a foreign court has passed on the

question of its own jurisdiction when expressly raised by the pleadings it is

binding upon the parties in an action on the judgment in a local court ; Mc-

Mullen V. Ritchie, 8 L.R.A. 268, 41 Fed. 502, holding same where he appeared

by attorney, though judgment was reiidered in his absence; Hilton v. Guyott.

42 Fed. 249 (see 159 U. S. 113, 40 L. ed. 95, 16 Sup. Ct. Rep. 39), holding

that the judgment of a foreign court is conclusive where the party appeared

and defended although he was not given the benefit of the rules of evidence

prevailing in this country; Star Kidney Pad Co. v. McCarthy, 26 N. B. 107;

Beaty v. Cromwell, 9 Ont. Pr. Rep. 547,—holding that a plea of .vai<c of juris-

diction of the foreign court was good in an action upon a judgment readered

by that foreign court; Ochsenbein v. Papeiier, L. R. 8 Ch. 695, 42 L. J. Ch.

N. S. 861, 28 L. T. N. S. 459, 21 Week. Rep. 516, 30 Phila. Leg. Int. 275,

liolding that a plea of fraud is a good defense at law to an action upon a foreign

judgment; Abouloflf v. Oppenheimer, L. R. 10 Q. B. Div. 295, 52 L. J. Q. B.

N. S. 1, 47 L. T. N. S. 325, 31 Week. Rep. 57, holding that a judgment of a

foreign court obtained through fraud of one of the parties, would not be en-

forced in a domestic court, though the foreign court had passed on the ques-

tion of fraud.

Right to examine into foreign judgment.
Cited in McMullen v. Richie, 8 L.R.A. 208, 41 Fed. 502, holding that judg-

ment of court of foreign country in suit in which defendant appeared by counsel,

is conclusive, in absence of fraud; Law v. Hansen, 25 Can. S. C. 69, holding

that a judgment of a foreign court having the force of res judicata in the

foreign country, has like force in Canada; British Linen Co. v. McEwan, 8

Manitoba L. Rep. 99, on the right to set up the statute of limitations as a de-

fense to a foreign judgment; Corse v. Moon, 22 N. S. 191, on the conclusiveness

of a foreign judgment.

Cited in notes in 20 L.R.A. 675, 678, 680, on conclusiveness of judgment ren-

dered in foreign country; 5 E. R. C. 741, 742, 745, on conclusiveness and en-

forceability of judgment of foreign court having jurisdiction.

— Errors of law in foreign judgments.

Cited in Fauntleroy v. Lum, 210 U. S. 230, 52 L. ed. 1039, 28 Sup. Ct. Rep.

641, holding a foreign judgment is conclusive though based on a misapprehen-

sion of the law of the state where sought to be enforced ; MacDoiiald v. Grand

Trunk R. Co. 71 N. H. 448, 59 L.R.A. 448, 93 Am. St. Rep. 550, 52 All. 982,

holding that a judgment upon the merits in a foreign court, is a bar to a suit
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upon the sa,nie cause of action between tlie same parties in this state, though con-

trary to tlie established policy of this state; Meyer v. Ealli, L. R. 1 C. P. Div.

358, 45 L. J. Q. B. N. S. 741, 35 L. T. N. S. 538, 24 Week. Rep. 963, holding

that where it is admitted by the parties that the law of a foreign tribunal

has not been correctly declared by its judgment, such judgment is not binding

upon the courts of England; Re Trufort, L. R. 36 Ch. Div. 600, 57 L. J. Ch. N. S.

135, 57 L. T. N. S. 674, 36 Week. Rep. 163, holding that foreign judgment

cannot as between two parties, be impeached here, on ground that it pro-

ceeded on mistake as to English law.

Foreign judgment as a prima facie debt.

Cited in Hilton v. Guyot, 159 U. S. 113, 40 L. ed. 95, 16 Sup. Ct. Rep. 130

(see 42 Fed. 249), holding that a judgment of a foreign court is prima facie

evidence only, and not conclusive, on the merits of the case, if by the law of

that country a judgment of the domestic courts is not conclusive; Mitchell

v. Garrett, 5 Houst. (Del.) 33, holding that a judgment of' a foreign court is not

prima facie evidence of legal indebtedness, where it appears by the record that

the defendants in it resided at the time, outside of the state; Whitla v. McCuaig,

7 Manitoba L. Rep. 454, holding that a foreign judgment is a liquidated demand

within the meaning of the statute, authorizing plaintiff to sign judgment upon

appearance, where suit is on liquidated demand; Fowler v. Vail, 27 U. C. C. P.

417 (affirmed in part in 4 Ont. App. Rep. 267), holding that a foreign judg-

ment is prima facie a debt and conclusive on its merits, and as such is as-

signable so as to enable the assignee to sue on it in his own name.

Foreign law as question of fact.

Cited in Hazelton v. Valentine, 113 Mass. 472, holding that when the law

of a foreign country is in dispute, it becomes a question of fact as to what

that law is and it may be shown by evidence.

Aiiplicability of law of mother country to colony.

Cited in Nicholson v. Baird, N. B. Eq. Cas. 195, holding that English Bank-

ruptcy Act does not apply to Canada so as to vest in trustee appointed in

England, either real estate situate in Canada as personal property of person

domiciled in Canada though he is member of English firm and joined in bank-

ruptcy petition.

5 E. R. C. 734, SCHIBSBY v. WESTENHOLZ, 40 L. J. Q. B. N. S. 73, L. R.

6 Q. B. 1.55, 24 L. T. N. S. 93, 19 Week. Rep. 587.

Enforcement of a foreign judgment.

Cited in Fisher v. Fielding, 67 Conn. 91, 32 L.R.A. 236, 52 Am. St. Rep.

270, 34 Atl. 714 (dissenting opinion) : Gault v. McNabb, 1 Manitoba L. R.

35,—on the enforcement of foreign judgments; Corse \. Moon, 22 N. S. 191, on

the principles on which foreign judgments are enforced in other countries

;

Fowler v. Vail, 4 Ont. App. Rep. 267, on general law concerning foreign judg-

ments; Huntington v. Attrill, 18 Ont. App. Rep. 136, holding that the courts of

the province would not enforce a judgment of a foreign country founded upon

the penal laws of that country; Barned Bkg. Co. v. Reynolds, 36 U. C. Q. B.

256 (see 40 U. C. Q. B. 435), on the grounds for enforcing a foreign judg-

ment; Copin v. Adamson, L. R. 9 E.xch. 345, 22 W^eek. Rep. 658, 43 L. J, Exch.

N. S. 161, 31 L. T. N. S. 242, holding that a judgment of a court of France

against an English shareholder in a French corporation, having its domicile

at Paris, which under the laws of France and also by the articles of incor-
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poration, was to be the jurisdiction in which all disputes were to be tried, un-

less the sharehold'.n- elected another place, which he had not done, would be

enforced in an English court; Meek v. Wendt, L. R. 21 Q. B. Div. 126, 59 L, T.

N. S. 558, 6 Asp. Mar. L. Cas. 331, on the enforcement of foreign judgments:

Nouvion V. Freeman, L. R. 15 App. Cas. 1, 59 L. J. Ch. N. S. 337, 62 L. T.

N. S. 189, 38 Week. Rep. 581 (affirming 37 Ch. Div. 244, 35 Ch. Div. 715),

holding that a judgment of a foreign court cannot be enforced in a domestic

court unless it is a final and conclusive judgment so as to become res judicata be-

tween the parties.

Cited in notes in 5 E. R. C. 745, 746, on conclusiveness and enforceability of

judgment of foreign court having jurisdiction; 2 Eng. Rul. Cas. 496, on non-

enforceability of foreign judgment.

— Defenses.

Cited in Shearer t. McLean, 36 N. B. 284, on sufficient defense to the en-

forcement of the foreign judgment; Ochsenbein v. Papelier, L. R. 8 Ch. 695,

42 L. J. Ch. N. S. 861, 28 L. T. N. S. 459, 21 Week. Rep. 516, holding that

a plea of fraud is a good defence at law to an action on a foreign judg-

ment; Abouloff V. Oppenheimer, L. R. 10 Q. B. Div. 295, 52 L. J. Q. B. N. S. 1,

47 L. T. N. S. 325, 31 Week. Rep. 57, holding a foreign judgment obtained by

fraud of a party in the foreign court can not enforce the judgment in an action

in the domestic court, though the foreign court passed upon the question of

fraud in rendering the judgment; Meyer v. Ralli, L. R. 1 C. P. Div. 358, 45

L. J. C. P. N. S. 741, 35 L. T. N. S. 838, 24 Week. Rep. 963, holding tliat

where it is admitted by the parties that the law of a foreign tribunal had not

been correctly declared by its judgment, such judgment is not binding upon an

English court; Re Trufort, L. R. 36 Ch. Div. 600, 57 L. J. Ch. N. S. 135, 57

L. T. N. S. 674, 36 Week. Rep. 163, holding that even though the judgment is

based on mistake of foreign law it will be enforced in other countries.

Credit to which a foreign judgment is entitled.

Cited in Ousele'y v. Lehigh Valley Trust & S. D. Co. 84 Fed. 602, holding

that a default judgment of a foreign country, rendered by a court of competent

jurisdiction, and having jurisdiction of the parties and subject matter, is valid

and enforceable though the defendants were out of the country and were not

served personally; Van Norman v. Gordon, 172 Mass. 576, 44 L.R.A. 840, 70

Am. St. Rep. 304, 53 N. E. 267, holding that a judgment of a foreign court by

confession under a warrant of attorney, upon a note, is entitled to full faith

and credit, where there is no charge of fraud; McEwan v. Zimmer, 38 Mich.

765, 31 Am. Rep. 332, liolding that a judgment of a foreign court made upon

service of process of that court outside of its territorial jurisdiction is not

binding on a defendant who refused to recognize its jurisdiction and will not

be enforced; Wilbur v. Abbot, 60 N. H. 40, holding that a judgment rendered

in another state is not valid in New Hampshire unless it would have been

valid if rendered in that state, though it is valid by the laws of tlie state in

which it was rendered; Gibbs v. Queen Ins. Co. 63 N. Y. 114, 20 Am. Rep.

513, on the credit to which a foreign judgment is entitled in anotlier country:

Hunt v. Hunt, 72 N. Y. 217, 28 Am. Rep. 129, liolding that a judgment of

divorce against a domiciled citizen of the state, upon substituted service, as

provided by the law of the state, is conclusive upon tbe courts of another state,

though the party was absent from the state and did not appear; Maritime Bank

V. Stewart, 13 Ont. Pr. Rep. 491, holding tliat a judgment of the High Court

in England awarding an injunction siiould be enforced in Canada the same as

Notes on E. R. C—36.
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other foreign judgments; London & C. Loan & Agency Co. v. Merritt, 32 U. C.

C. P. 375, holding a judgment founded on a notice of sequestration served upon

one trustee but not on the others, who resided in another province, was not en-

forceable in the latter province.

Conclusiveness of foreign judgments.

Cited in Moch v. Virginia F. & M. Ins. Co. 4 Hughes, 61, 10 Fed. 696, hold-

ing that where the foreign court has passed upon the question of its own juris-

diction in rendering judgment, when the question is expressly raised by the

pleadings, its judgment is conclusive upon the parties in the liome court; Hilton

V. Guyot, 159 U. S. 113, 40 L. ed. 95, 16 Sup. Ct. Rep. 139, holding that a

judgment upon the merits is conclusive unless some special ground is shown

for impeaching it, as by showing that it was affected by fraud or prejudice or

that by the principles of international law or comity, it is not entitled to full

credit and effect; Mitchell v. Garrett, 5 Houst. (Del.) 33, holding that the

judgment of a foreign court may be impeached or denied, and inquired into or

disproved, by evidence that the foreign court had no jurisdiction, for various

reasons; MacDonald v. Grand Trunk R. Co. 71 N. H. 448, 59 L.R.A. 448, 93

Am. St. Rep. 550, 52 Atl. 982, holding a judgment upon the merits, by a foreign

court, is a conclusive defense to a local action on the same cause of action be-

tween the same parties if the court had jurisdiction of the parties and subject

matter; Law v. Hansen, 25 Can. S. C. 69, holding that a judgment of a foreign

court having the force of res judicata in the foreign countrj', has the like force

in Canada; Pemberton v. Huglies [1899] 1 Ch. 781, 68 L. J. Ch. N. S. 281, 47

Week. Rep. 354, 80 L. T. N. S. 369, 15 Times L. R. 211, holding that a decree

of divorce of a foreign state will be held conclusive if the court rendering it

had jurisdiction over the parties and the subject matter, notwithstanding ir-

regularities of procedure.

Cited in notes in 20 L.R.A. 678, 679, on conclusiveness of judgment rendered

in foreign country; 11 Eng. Rul. Cas. 235, on impeachment of judgment record

of another state for fraud or lack of jurisdiction.

Validity of a foreign judgment against one not domiciled within juris-

diction.

Cited in Hart v. Sansom, 110 U. S.-151, 28 L. ed. 101, 3 Sup. Ct. Rep. 586,

holding that a decree of a state court of one state for the removal of a cloud

upon title to land within the state against a citizen of another state, is not a

bar, where notice was by publication only, to an action in a Federal court,

to recover the land against the plaintiff in the former suit; Raher v. Raher,

150 Iowa, 511, 35 L.R.A. (N.S.) 292, 129 N. W. 494, Ann. Cas. 1912D, 680, to

the point that personal judgment against nonresident could not be sustained

;

McCann v. Randall, 147 Mass. 81, 9 Am. St. Rep. 666, 17 N. E. 75 (dissenting

opinion), on the duty of one not a citizen of a state to submit himself to the

jurisdiction of the courts of that state, when served with process; Star Kidney

Pad Co. V. McCarthy, 26 N. B. 107; McLean v. Shields, 9 Ont. Rep. 699; Beaty

V. Cromwell, 9 Ont. Pr. Rep. 547,—holding a plea good which stated that the

defendant was not at the time of the commencement of the action or at any

time domiciled in the foreign country or a subject of that country, and that

he was not served Avith process, nor had chance to defend ; Nicholson v. Baird,

X. B. Eq. Cas. 195, holding that an English bankruptcy court has no jurisdic-

tion to render an adjudication against a domiciled resident of Canada though

he was a member of an English trading company; Gifford v. Calkin, 45 N. S.

277, holding that judgment recovered in foreign country against alien who has
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not in any way submitted to jurisdiction, and was not resident when action was

commenced, does not create any obligation against him to satisfy it ; Britisli

Linen Co. v. McEwan, 8 Manitoba L. Rep. 99; Fowler v. Vail, 4 Ont. App. Rep.

267 (affirming in part 27 U. C. C. P. 417),—holding a plea bad which was

interposed as a defense to a foreign judgment, that defendant was not a resi-

dent or domiciled in the foreign country and had no notice, where he did not

plead that he was not a subject thereof and not amenable to its jurisdiction;

Deacon v. Chadwick, 1 Ont. L. Rep. 346, holding a judgment of the court of

one province against a domiciled citizen of another by service out of the juris-

diction is of no validity outside of the province, where the party has not attorned

to the jurisdiction; Fowler v. Vail, 27 U. C. C. P. 417, on the validity of a

foreign judgment against one wlio was not a citizen or domiciled in such foreign

country; Sirdar Gurdyal Singh v. Faridcote [1894] A. C. 670, 11 Reports,

340, holding that a judgment of a court against a foreigner who is absent, and

who owes no allegiance or obedience to the country whose courts render it, is

a nullity; Rousillon v. Rousillon, L. R. 14 Ch. Div. 351, 49 L. J. Ch. K S.

338, 42 L. T. N. S. 679, 28 Week. Rep. 623, 44 J. P. 663, holding that a judg-

ment rendered by a French court against a Swiss subject who was domiciled

in England, on a contract entered into while he was on a temporary visit to

France, would not be enforced by English coiirts, where he was not in France
*

when judgment was rendered and was not served with process; Turnbull v.

Walker, 5 Reports, 132, 67 L. T. N. S. 767, 9 Times L. R. 99, holding that the

judg-ment of a foreign court, obtained in default of appearance, cannot be en-

forced in a domestic court, if the defendant was at the time residing and

domiciled in another country, though he was served with notice.

Cited in note in 50 L.R.A. 587, on service of process sufficient to constitute

due process of law as against nonresident.

Distinguished in Lyon v. INIarriott, 5 B. C. 157, holding where the question

was as to whether a foreign court had jurisdiction over a person by reason of

an unauthorized appearance by an attorney, as to whether his testimony could

be used to prove the unauthorized appearance; Vionet v. Barrett, 54 L. J. Q.

B. N. S. 521, 55 L. J. Q. B. N. S. 39, holding that where the defendants ap-

peared in answer to the process of the foreign court but not to protect prop-

erty as none has been seized, the appearance was voluntary and they cannot

object to the enforcement of such foreign judgment then rendered.

— Against one without notice.

Cited in Bugbee v. Clergue, 27 Ont. App. Rep. 96, holding that an action up-

on a foreign judgment must fail if it is shown that sucli judgment was ob-

tained without notice to thp defendant, either actual or constructive.

Liaws of country where contract was made as binding upon the parties.

Cited in Shannon v. Georgia State Bldg. & L. Asso. 78 Miss. 955, 57 L.R.A.

800, 84 Am. St. Rep. 657, 30 So. 51, holding that in construing foreign con-

tract, court looks to lex loci, only so far as to determine wiiat contract is, and

whether it shall be enforced, if at all, according to intention of parties; Barned's

Bkg. Co. V. Reynolds, 40 U. C. Q. B. 435 (see 36 U. C. Q. B. 256), on the laws

of the country where the obligation was entered into, as binding upon the parties.

Cited in notes in 5 Eng. Rul. Cas. 928, on law governing validity of transfer

of property; 5 Eng. Rul. Cas. 782, on law governing testamentary capacity and

rights of succession to personalty.

What is comity.

Cited in Crippen, L. & Co. v. Laighton, 69 N. H. 540. 46 L.K.A. 467, 76
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Am. St. Rep. 192, 44 Atl. 538; Shannon v. Georgia State Bldg. & L. Asao. 78

Miss. 955, 57 L.R.A. 800, 84 A. S. R. 657, 30 So. 51,—on what is comity.

Right of sovereignty to control its courts.

Cited in Continental Nat. Bank v. United States Book Co. 74 Hun, 632, 26

N. Y. Supp. 956, holding that every sovereignty has power to regulate the pro-

cedure in its courts and the rights which plaintiii's may acquire, and the

liabilities which may be imposed on resident defendants by judgment of its

tribunals.

Substituted service upon nonresident as conferring jurisdiction over him.

Cited in Wisconsin v. Pelican Ins. Co. 127 U. S. 265, 32 L. ed. 239, 8 Sup.

Ct. Rep. 1370, on substituted service as conferring jurisdiction over a nonresi-

dent.

5 E. R. C. 747, LAUDERDALE PEERAGE CASE, L. R. 10 App. Cas. 692,

See s. c. 11 E. R. C. 349.

5 E. R. C. 748, DOE EX DEM. BIRTWHISTLE v. VARDILL, 6 Bing. N. C.

385, 7 Clark & F. 895, 4 Jur. 1076, 1 Scott, N. R. 828, West, 500, Re-

affirming on rehearing, 2 Clark & F. 571, 9 Bligh, N. R. 32, re-reporting 6

Bligh, N. R. 479, which affirms the decision of the Court of King's Bench,

reported in 5 Barn. & C. 438, 4 L. J. K. B. 190. 8 Dowl. & R. 185.

Laws determining the legitimacy of children.

Cited in Fentot v. Livingstone, 3 Macq. H. L. 497, 5 Jur. N. S. 1183, 7 Week.

Rep. 671, on the legitimacy of a person as being determined by the law of his

birthplace and his parents' domicile; Re Wright, 25 L. J. Ch. N. S. 621, 2 Kay
6 J. 595, 2 Jur. N. S. 465, 4 Week. Rep. 541, holding that the legitimacy of a

child is determined by the law of the country where its parents are domiciled

at the time of its conception and birth and not by the law of the place where

it is born.

Cited in notes in 5 Eng. Rul. Cas. 762-770, on law governing status of legiti-

macy; 65 L.R.A. 178, 180, on conflict of laws as to legitimacy.

The decision of the Court of King's Bench was cited in Barnum v. Barnum, 42

Md. 251 ; Jackson v. Jackson, 82 Md. 17, 34 L.R.A. 773, 33 Atl. 317,—on law which

makes legitimate an illegitimate child or a child born out of wedlock, as having

extra territorial obligation.

The decision of the Court of King's Bench was distinguished in Scott v. Key, 11

La. Ann. 232, holding that a statute making a person, a legitimate child, was a

personal statute and had extra-territorial effect and accompanied him where ever

lie went, under the civil law.

Right of adopted child to inherit property.

Cited in Re Susman, 28 Pittsb. L. J. N. S. 101, on right of child adopted in Hol-

land to share in distribution as child under laws of this state.

The decision of the Court of King's Bench was cited in Brown v. Finley, 157

Ala. 424, 21 L.R.A. (N.S.) 679, 131 Am. St. Rep. 68, 47 So. 577, 16 Ann. Cas. 778,

liolding that adoption under statutes of foreign state does not confer right of in-

heritance in this state.

Legitimation by mai^Tiage.

Cited in Marr v. Marr, 3 U. C. C. P. 36, on the marriage of the parents as de-

termining the legitimacy of the child.
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— For purposes of succession or inheritance.

Cited in Gregg v. Tesson, 1 Black, 150, 17 L. ed. 74, on the right of a child born
before the marriage of its parents while domiciled in one state to inlierit in an-

other state; Blythe v. Ayres, 96 Cal. 532, 19 L.R.A. 40, 31 Pac. 915, holding that

an illegitimate child, whose mother was domiciled in England and the father in

California, and who was legitimated by public acknowledgment by the father ac-

cording to laws of California, was capable of inheriting his land in California,

though she always resided in England till her father's death ; Williams v. Kimball,

35 Fla. 49, 26 L.R.A. 746, 48 Am. St. Rep. 238, 16 So. 783, holding that no person

can take real property by descent, unless he is recogiiized as legitimate heir by the

laws of the country where the land lies; Smith v. Derr, 34 Pa. 126, 75 Am. Dec.

64, holding that a child born out of wedlock and legitimated by the laws of another

state, can not inherit land in Pennsylvania; Bollermann v. Blake, 24 Hun, 187,

holding same as to New York; Re Goodman, L. R. 17 Ch. Div. 266, 50 L. J. Ch.

N. S. 425, 44 L. T. N. S. 527, 29 Week. Rep. 586, holding that where the children

were legitimated by the subsequent marriage of the parents according to the laws

of Holland where the parents were domiciled, were legitimate so as to entitle them
to share in the personal estate of an intestate dying in England ; Re Andros, L. R.

24 Ch. Div. 637, 52 L. J. Ch. N. S. 793, 49 L. T. N. S. 163, 32 Week. Rep. 30, hold-

ing that a person legitimate according to the law of the domicile of the father is

legitimate everywhere for the purpose of succeeding to personal property.

Cited in note in 9 E. R. C. 288, on right of illegitimate to inherit.

Disapproved in Finley v. Brown, 122 Tenn. 33 6, 25 L.R.A. (N.S.) 1285, 123 S. W.
359, holding that where illegitimate child has by subsequent marriage of parents,

becomes legitimated by virtue of law of state where marriage took place, it is

legitimate everywhere, and entitled to right of inheritance.

The decision of the Court of King's Bench was cited in Lingen v. Lingen, 45

Ala. 410, holding that the descent of real property is governed by the law of the

place where situated, which determines all questions of legitimacy, primogeniture,

proximity of blood, and the like.

Right to inlierit as having extra-territorial eflfect.

Cited in Miller v. Miller, 18 Hun, 507, holding that foreign statute, or status

created by it, does not control our statutes regulating descent of real property.

The decision of the Court of King's Bench was cited in Brown v. Finley, 157

Ala. 424, 21 L.R.A. (N.S.) 679, 131 A. S. R. 68, 47 So. 577, 16 Ann. Cas. 778^ hold-

ing that a statute of a foreign state conferring the right of inheritance upon an

adopted child has no extra-territorial operation and does not confer a right of in-

heritance in another state.

Laws of owner's domicile as governing disposition of personal property.

The decision of the Court of King's Bench was cited in Garland v. Rowan, 2

Smedes & M. 617, holding that the law of the owner's domicile governs the dis-

tribution of his personal estate, upon his decease; Bethlem v. Roxbury, 20 Conn.

298 (dissenting opinion) ; Anderson v. Poindexter, 6 Ohio St. 623,—on the law

of the domicile of the owner as governing the distribution of personal property;

Russell V. Tunno, P. & Co. 11 Rich. L. 303; Willis v. Jolliffe, 11 Rich. Eq. 447,-—

holding that the law of the owner's domicile determines in all cases the validity of

every transfer alienation or disposition of personal property, either mter vivos or

post mortem.

Land as exclusively subject to the law of the place where it is situated.

Cited in Clarke's Appeal, 70 Conn, 195, 39 Atl. 155, on the succession to land as
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being governed by the law of the situs; Bentley v. Whittemore, 18 N. J. Eq. 366,

holding that the transfer and descent of real property is governed by the law

of the place where it lies; Boyce v. St. Louis, 29 Barb. 650, 18 How. Pr. 125, hold-

ing that the law of the place where the land is situated, governs the capacity to

take and hold same.

Cited in 1 Devlin Deeds 3d ed. 103, on capacity to transfer realty as governed

by the law rei sitae.

The decision of the Court of King's Bench was cited in Depas v. Mayo, 11 Mo.
."514, 49 Am. Dec. 88, holding that the law of the place where the land is situated

governs the transfer of the land; Heydock's Appeal, 7 N. H. 41)6, holding that

real estate is exclusively subject to laws of government within whose territory it

is situated; Fellows v. Heermans, 8 Luzerne Leg. Reg. 35, holding that convey-

ance of land must be construed in accordance with laws of place where land is

situated; Eyre v. Storer, 37 N. H. 114, holding that the validity of every disposi-

tion of real estate must depend upon the law of the country in which that estate

is situate; Lamar v. Scott, 3 Strobh. L. 562, holding that the law of the situs of

real estate governs as to the capacity of persons to take and transfer, to the forms

and solemnities to passing title, to the extent of the interest to be transferred, or

to the subject matter; Macdonald v. Georgian Bay Lumber Co. 2 Can. S. C. 364,

holding that land is exclusively subject to the law of the place where it is

situated.

Liaws governing the personal capacity or relation.

Cited in Ross v. Ross, 129 Mass. 243, 37 Am. Rep. 321, holding that an adopted

child capable of inheriting by the law of tlie domicil of the parties, and who

afterward acquires a domicile in another state, his status given him by the first

state follows him, so that he may inherit.

The decision of the Court of King's Bench was cited in Corrie's Case, 2 Bland,

Ch. 488, holding that the law of the domicile governs the personal capacity.

Laws governing the marital rights and obligations.

Cited in Harris v. Cooper, 31 U. C. Q. B. 182, on the marriage, valid where per-

formed, as affecting real estate in anotlier country.

The decision of the Court of King's Bench was cited in Vischer v. Vischer, 12

Barb. 640, on the law of the domicil as governing the marital obligation.

Birth in wedlock as a condition precedent to inheritance of land.

Cited in Re Don, 27 L. J. Ch. N. S. 98, 4 Drew. 193, 3 Jur.

N. S. 1192, 5 Week, Rep. 830, holding that where the son died unmarried,

he having been born out of wedlock, but subsequently legitimized by the mar-

riage of his parents while domiciled in Scotland, the father could not inherit the

son's real estate; Skottowe v. Young, L. R. 11 Eq. 474, 40 L. J. Ch. N. S. 366, 24

L. T. N. S. 220, 19 Week. Rep. 583, holding that children legitimated according

to French law, while living in France, were not "strangers to the blood," and were

liable for legacy duty on proceeds of land devised to them by their father.

Distinguished in Re Grey [1892] 3 Ch. 88, 61 L. J. Ch. N. S. 622, 41 Week.

Rep. 60, holding that the rule that a c}iild, born out of wedlock, though legitimated

by subsequent marriage of his parents, can not inherit land in England, relates

only to cases of descent upon intestacy and not to a case of a devise of real estate

to children.

Disapproved in Dayton v. Adkisson, 45 N. J. Eq. 603, 4 L.R.A. 488, 14 Am. St.

Rep. 763, 17 Atl. 964, holding that a child born out of wedlock in one state, and
rendered legitimate by a subsequent marriage of his parents in that state, may
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inherit lands in another; Miller v. Miller, 91 N. Y. 315, 43 Am. Rep. 669 (revers-

ing 18 Hun, 507), holding that a person legitimate by the law of his parents

domicile, by their marriage subsequent to his birth, and by the law of the place

where marriage was contracted, is legitimate everywhere, and has right to in-

herit.

The decision of the Court of King's Bench was cited in Escallier v. Escallier,

L. R. 10 App. Cas. 312, 54 L. J. P. C. N. S. 1, 53 L. T. N. S. 884, on the birth in

wedlock as a condition precedent to inheritance of land in England.

5 E. R. C. 772, ABD-UL-MESSIH v. FARRA, L. R. 13 App. Cas. 431, 57 L. J.

P. C. N. S. 88, 59 L. T. N. S. 106.

Liavvs governing power of testacy.

Cited in Ross v. Ross, 25 Can. S. C. 307 (dissenting opinion), on the law of

the domicile of the testator as determining the validity of his will.

Cited in note in 2 L.R.A. (N.S.) 409, on conflict of laws as to wills.

Laws governing distribution of personal estate of deceased domiciled but

not naturalized.

Cited in Roberts v. Atty.-Gen. [1903] 1 Ch. 821, 72 L. J. Ch. N. S. 682, 51

Week. Rep. 444, 88 L. T. N. S. 161, 19- Times L. R. 309, holding that where a per-

son has acquired a domicile of choice, but was not naturalized, in a country

which does not recognize domicile, the personal property which was left in Eng-

land, must be distributed according to the law of the domicile of origin and not

the law of England, though he was an English subject.

Cited in note in 9 Eng. Rul. Cas. 805, on maintenance of original domicil until

establisliment of new domicil.

5 E. R. C. 783, BROOK v. BROOK, 9 H. L. Cas. 193, 7 Jur. N. S. 422, 4 L. T. X.

S. 93, 9 Week. Rep. 461, affirming the decision of the Vice Chancellor, report-

ed in 4 Jur. N. S. 317, 27 L. J. Ch. N. S. 401, 3 Smale & G. 481, 6 Week. Rep.

110 and 451.

Laws determining the marriage capacity.

Cited in Jackson v. Jackson, 82 Md. 17, 34 L.R.A. 773, 33 Atl. 317, on the ca-

pacity to marry as being determined by the law of the domicil; State v. Madden,

81 Mo. 421, on the capacity to marry as being determined by the country of which

they are subjects; Kerrison v. Kerrison, 8 Abb. N. C. 444, to the point that mar-

riage valid where contracted is valid everywhere; Re Chase, 26 R. I. 351, 69

L.R.A. 493, 58 Atl. 978, 3 Ann. Cas. 1050, holding that capacity to marry depends

upon the law of the place where the marriage is performed, and will be recognized

as valid in the place of domicile unless contrary to the public policy of the

domicile; S. v. S. , 1 B. C, (pt. 1) 25, on the point tliat lex loci con-

tractus governs marriage contract; Re Alison, 31 L. T. N. S. 638, 23 Week. Rep.

226, holding that a marriage which was void according to the law of the domicile

of the parties because of incapacity, was void everywhere; Re De Wilton 11900]

2 Ch. 481, 69 L. J. Ch. N. S. 717, 48 Week. Rep. 645, 83 L. T. N. S. 70, 16 Times

L. R. 507, holding that the capacity of persons professing the Jewish religion, who

are domiciled British subjects, to contract marriage is regulated by the law of

England; Re Bozzelli, [1902] 1 Ch. 751, 71 L. J. Ch. N. S. 505, 86 L. T. N. S.

445, 50 Week. Rep. 447, 18 Times L. R. 365, holding that the law of the common

domicile is sufficient to determine marriage capacity, except in cases of marriugos

stamped as incestuous by the general consent of Christendom.



5 E. R. C. 783] NOTES ON ENGLISH RULING CASES. 568

Cited in notes in 57 L.R.A. 161, 162, 166; 5 Eng. Rul. Cas. 820, 831,—on law

governing validity of marriage; 12 E. R. C. 736, on law governing marriage; 17

E. R. C. 160, on what constitutes a valid marriage.

Validity of marriage performed in one state, contrary to the law of the

common domicile.

Cited in Roth v. Roth, 104 111. 35, 44 Am. Rep. 81, holding that a marriage in

the state, between persons domiciled here, and who are competent under the law

to marry, is valid, though forbidden by the law of the country of which they are

subjects; Schofield v. Schofield, 20 Pa. Dist. R. 805, 59 Pittsb. L. J. 567, holding

that marriage of first cousins, domiciled here, solemnized in another state where

such marriages are legal, will be recognized here; Pennegar v. State, 87 Tenn.

244, 2 L.R.A. 703, 10 Am. St. Rep. 648, 10 S. W. 305, holding that a marriage,

void as against the public policy of the state, is not valid even though performed

in another state, which would recognize its validity; State v. Shattuck, 69 Vt.

403, 40 L.R.A. 428, 60 Am. St. Rep. 936, 38 Atl. 81, holding that where a party

was forbidden by the laws of Vermont, to marry, was married while in New
Hampshire, the marriage is valid in Vermont if valid where performed; Re Wil-

bur, 8 Wash. 35, 40 Am. St. Rep. 886, 35 Pac. 407, holding that where the law

prohibited marriages between Indians and whites, a marriage between two such

is void, though the statute is soon after repealed and they continue to cohabit

after Ihe act is repealed, although the marriage is contracted on the reservation.

Disapproved in Re Wood, 137 Cal. 129, 69 Pac. 900, holding that a marriage in

another state within the year after divorce, which is jirohibited by the law of

California, is valid if valid by the law of the state where performed.

— Evasive marriage outside of domicile.

Cited in Ex parte Kinney, 3 Hughes, 9, Fed. Cas. No. 7,825, on the right to

disregard a marriage between two of its citizens, performed while in a foreign

state, in order to evade the laws of their domicil; Marshall v. Marshall, 48 How.

Pr. 57 ; Stull's Estate, 183 Pa. 625, 39 L.R.A. 539, 63 Am. St. Rep. 776, 39 Atl. 16,

41 W. N. C. 481, 28 Pittsb. L. J. N. S. 291; Georgia v. Tutty, 7 L.R.A. 50, 41 Fed.

753; Lanham v. Lanham, 136 Wis. 360, 17 L.R.A. (N.S.) 804, 128 Am. St. Rep.

1085, 117 N. W. 787,—holding that where two persons forbidden by law to marry,

go to another state for the purpose of evading that law and are married, the formi-

er state need not recognize such marriage upon their return ; Marshall v. Marshall,

2 Hun, 238, holding that if citizens leave their own country and contract mar-

riage abroad, such marriage being forbidden by law of their residence, and being

celebrated with intent to resume their old residence, validity of contract is to be

determined by law of domicil of parties; Kerrison v. Kerrison, 60 How. Pr. 51,

on invalidity of marriage performed in another state, but in violation of law of

domicil; State v. Fenn, 47 Wash. 561, 17 L.R.A. (N.S.) 800, 92 Pac. 417, holding

same but if the persons before marriage acquired a domicil in the latter state

or country it is valid, if valid by their laws; Greenhow v. James, 80 Va. 636, 56

Am. Rep. 603, holding that a marriage between two persons, performed in a foreign

country while they are domiciled in this, is void if forbidden by the laws of their

domicil; Sottomayor v. De Barros, L. R. 2 Prob. Div. 81, 46 L. J. Prob. N. S. 43, 36

L. T, N. S. 746, 25 Week. Rep. 541, L. R. 3 Prob. Div. 1, 47 L. J. Prob. N. S. 23, 37

L. T. N. S. 415, 26 Week. Rep. 455, holding that where two persons, subjects of,

and domiciled in Portugal, they being first cousins, who are forbidden to marry
by Portuguese law, came to England and resided, and went through a form of mar-
riage, the marriage was void by the law of their domicil; Kinney v. Com. 30
Gratt. 858, 32 Am. Rep. 690, holding that where by the laws of Virginia, whites
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and negroes are forbidden to marry, a marriage between two such is void though
performed in the District of Columbia, the parties being domiciled in Virginia.

Distinguished in Com. v. Lane, 113 Mass. 458, 18 Am. Rep. 509, holding that
where persons are forbidden to marry, but are married while in another state, they
are not indictable on their return, unless it is shown that both were citizens of

the state and went to the other state for the purpose of evading the law; Kerrisoii

V. Kerrison, 8 Abb. N. C. 444, 60 How. Pr. 51, holding that a court would not

annul a marriage upon the petition of one of tlie parties, on the ground that it

was contracted in another state in order to avoid the laws of their domicil; Statu

V. Ross, 76 N. C. 242, 22 Am. Rep. 678, holding that where a negro and white

woman were married in South Carolina, where such a marriage was permitted,

they not intending to return to North Carolina, by whose laws they were for-

bidden to marry, it was a valid marriage when some time later they did return.

Validity of marriage between persons within the prohibited degrees of

affinity.

Cited in Berea College v. Com. 123 Ky. 209, 124 Am. St. Rep. 344, 94 S. W.
623, 13 Ann. Cas. 337, on invalidity of marriages within prohibited degrees or be-

tween prohibited races; Howarth v. Mills, L. R. 2 Eq. 389, 12 Jur. N. S. 794, 14

L. T. N. S. 544, on the validity of a marriage between the husband and the de-

ceased wife's sister; Pawson v. Brown, L. R. 13 Ch. Div. 202, 49 L. J. Ch. N. S.

193, 41 L. T. N. S. 339, 28 Week. Rep. 652, holding that marriage between man
and deceased wife's sister, is invalid whether ceremony is performed here or

abroad.

Cited in note in 12 E. R. C. 744, on validity of marriage within prohibited de-

grees.

Enforcement of contracts contrary to public policy of state where sought

to be enforced.

Cited in Logan v. Postal Teleg. & Cable Co. 157 Fed. 570, holding that a country

has the right to refuse to enforce a contract, valid by the law of the place where

entered into, if contrary to the law of the state where it is sought to be enforced.

— Contrary to express statute.

Cited in Nehring v. Nehring, 164 111. App. 527, holding that courts will not

enforce foreign contract which is void under statutes of this state.

Acquirement by wife of separate domicile for purposes of divorce.

Cited in note in 16 L.R.A. 499, on domicil of wife for purpose of divorce suit.

Power of legislature to forbid or restrict marriage.

Cited in note in 2 L.R.A. (N.S.) 531, on legislative power to forbid marriage.

Words in will to carry estate in fee.

Cited in note in 10 E. R. C. 686, on what words are necessary to carry estate

in fee by will.

5 E. R. C. 814, SOTTOMAYOR v. DE BARROS, L. R. 3 Prob. Div. 1, 47 L. J.

Prob. N. S. 23, 37 L. T. N. S. 415, 26 Week. Rep. 455, Reversing the decision

of the Probate Division, reported in L. R. 2 Prob. Div. 81. Opinion in Pro-

bate Division after remittitur reported in 49 L. J. Prol). N. S. 1, 41 L. T. N. S.

281, L. R. 5 Prob. Div. 94, 27 Week. Rep. 917.

Ivaw determining the capacity to contract.

Cited in Nichols & S. Co. v. Marshall, 108 Iowa, 518, 79 N. W. 282, holding that

contract of suretyship by married woman domiciled in Iowa, made while tempor-

arilv in Indiana, cannot be enforced in Iowa, since such contract is void in
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Indiana; Hammerstein v. Sylva, G6 Misc. 550, 124 N. Y. Supp. 535, holding that

capacity of operatic singer domiciled in United States to contract for services to

be rendered in United States, is to be governed by laws of that country, though

contract was made in France.

Disapproved in Milliken v. Pratt, 125 Mass. 374, 28 Am. Rep. 241, holding that

the validity of a contract even as regards the capacity of the parties is to be

determined by the law of the place where it was made.

The decision of the Probate Division upon remittitur was cited in Ross v. Ross,

129 Mass. 243, 37 Am. Rep. 321; Campbell v. Crampton, 8 Abb. N. C. 3G3,—on

the law governing the capacity to contract.

— Contracts of, or pertaining to, marriage.

Cited in Greenhow v. James, 80 Va. 630, 56 Am. Rep. 603, holding that the law

of the place of its celebration governs as to forms of ceremony which constitute

marriage, while the law of the domicile governs as to the capacity to marry ; Re

Cooke, 56 L. J. Ch. N. S. 637, 56 L. T. N. S. 737, 35 Week. Rep. 608, holding

that an ante-nuptial contract between a Frenchman and an Englishwoman as to

dealing with her property according to the law of France, must be decided as

to its validity according to the law of England, which was her domicil.

V^alidity of a marriage as determined by the law of the place where per-

formed.

Cited in Hay v. Northcote, 69 L. J. Ch. N. S. 586, [1900] 2 Ch. 262, 82 L. T. N.

S. 656, 48 Week. Rep. 615, 16 Times L. R. 418, holding that a marriage between a

Frenchman and an Englishwoman, solemnized in France, is valid as regards form

in England, though declared invalid as regards form by a French Court, where per-

formed by the English consul under the Consular Marriage Act.

Cited in notes in 19 L.R.A. 821, on validity of decree of divorce obtained on

publication or service out of state where defendant did not appear; 28 L.R.A

(N.S.) 754, 755; 57 L.R.A. 163, 167-172; 12 E. R. C. 735, 736; 5 Eng. Rul. Cas.

828, 831, 832,—on law governing validity of marriage; 9 E. R. C. 288; 12 E. R. C.

745,—on validity of marriage within prohibited degrees.

The decision of the Probate Division upon remittitur was cited in Re Bozzelli

[1902] 1 Ch. 751, 71 L. J. Ch. N. S. 505, 86 L. T. N. S. 445, 50 Week. Rep. 447,

18 Times L. R. 365, holding that a marriage valid where performed is valid every-

where; Ogden v. Ogden [1908] P. 46, 77 L. J. Prob. N. S. 34, 97 L. T. N. S. 827,

24 Times L. R. 94 (affirming [1907] P. 107, 76 L. J. Prob. N. S. 9, 96 L. T. N. S.

505, 23 Times L. R. 158) , holding that the law of the place of marriage controlled,

and a marriage between a person who had procured a divorce in France for a

reason wholly unknown to English law, was bigamous, and would be annulled.

Marriage as a civil contract.

The decision of the Probate Division upon remittitur was cited in Moss v. Moss

[1897] P. 203, 06 L. J. Prob. N. S. 154, 77 L. T. N. S. 220, 45 Week. Rep. 635, on

marriage as a civil contract.

5 E. R. C. 833, HYDE v. HYDE, 12 Jur. N. S. 414, 35 L. J. Prob. N. S. 57, L. R.

1 Prob. & Div. 130, 14 L. T. N. S. 188, 14 W'eek. Rep. 517.

Validity of a polygamous or non-Christian marriage in country other

than where performed.

Cited in Robb v. Robb, 20 Ont. Rep. 591, on the validity of a polygamous mar-

riage, in another country, where valid in the country where performed.

Cited in notes in 5 E. R. C. 846, 847, on validity in other countries of polyga-
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nious marriage valid where performed; 17 E. R. C. 160, on what constitutes a

valid marriage.

Distinguished in Brinkley v. Atty.-Gen. L. R. 15 Prob. Div. 79, 59 L. J. Prob.

N. Sf 51, 62 L. T. N. S. 911, 53 J. P. 425, upholding a Japanese marriage because

monogamous though non-Christian.

Law governing validity of marriage.

Cited in Marshall v. Marshall, 2 Hun, 238, 48 How. Pr. 57 (dissenting opinion),

on validity of marriage contract made in foreign country where such marriage is

forbidden by laM's of domicil of parties; Ross v. Ross, 129 Mass. 243, 37 Am. Rep.

321, to the point that marriage valid where celebrated is valid everywhere.

Cited in notes in 57 L.R.A. 159, 160, on law governing validity of marriage;

9 E. R. C. 288; 12 E. R. C. 735, 736,—on law governing marriage.

What constitutes a marriage at common law.

Cited in Riddle v. Riddle, 26 Utah, 268, 72 Pac. 1081, holding that marriage at

common law does -not arise unless parties mutually agree to live together as hus-

band and wife for life, to exclusion of all others; Re Sheran, 4 Terr. L. R. 83,

holding that contract of marriage of white man and Indian woman in North-West

Territories in 1878, without ceremony of any kind, was not valid marriage.

Construction of statutes.

Cited in 2 Sutherland, Stat. Const. 2d ed. 748, on general rule for interpreta-

tion of words and phrases in a statute.

What law governs validity of marriage.

Cite in notes in 57 L.R.A. 161; 5 Eng. Rul. Cas. 827; 9 E. R. C. 288,—on law

governing validity of marriage; 12 E. R. C. 736; 5 E. R. C. 847,—on validity

in other countries of polygamous )narriage valid where performed.

5 E. R. C. 841, BRINKLEY v. ATTY.-GEN. 53 J. P. 425, 59 L. J. Prob. N. S. 51,

62 L. T. N. S. 911, L. R. 15 Prob. Div. 76.

5 E. R. C. 848, GUEPRATTE v. YOUNG, 4 De G. & S. 217.

Enforcement of contract made outside the domicile.

Cited in Ilammerstein v. Sylva, 06 Misc. 550, 124 N. Y. Supp. 535, holding that

capacity of operatic singer domiciled in United States to contract for services to

be rendered in LTnited States, is to be governed by laws of that country, though

contract was made in France.

Cited in note in 57 L.R.A. 516, on conflict of laws as to capacity of married

woman to contract.

Disapproved in Nichols & S. Co. v. Marshall, 108 Iowa, 518, 79 N. W. 282, hold;

ing contract void in place of domicil if void where made.

Construction of contract where domicile is changed after execution.

Cited in Re Barnard, 56 L. T. N. S. 9, holding it will ))e construed according to

law of place where made.

5 E. R. C. 870, LLOYD v. GUIBERT, 6 Best & S. 100, 35 L. J. Q. B. N. S. 74,

L. R. 1 Q. B. 115, 13 L. T. N. S. 602, affirming the decision of the Court of

Queen's Bench, reported in 10 Jur. N. S. 949, VI Week. Rep. 953.

Law governing liability of vessel on contract of afl'rciglitmont.

Cited in Liverpool & G. W. Steam Co. v. Phenix Ins. Co. 129 U. S. 397. 32 L.

ed. 788, 9 Sup. Ct. Rep. 469, holding contract of affreightment made in American

port by American shipper with English steamship company doing business there.
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governed by law of place where made where intention does not appear to be gov-

erned by law of England; Card v. Hine, 39 Fed. 818, holding rights on contract

made with agent of vessel determined by law of country of vessel; The Titania,

19 Fed. 101, holding law of flag governs; The Avon, Adm. Brown, 170, Fed. Gas.

No. 680, on construction of contract by law of vessels country; Inverness R. &
Coal Co. v. Jones, 40 Can. S. C. 45, 87, on law of vessel's flag as determining rights

of hirer under charter party; Melady v. Jenkins S. S. Co. 18 Ont. L. Rep. 251,

holding contract of shipment completed in one country governed by law of place

of such shipment that being place of contract ; INIoore v. Harris, 2 Quebec L. Rep.

147, holding that a bill of lading made in England by the master of an englisli

ship is a contract to be governed and interpreted by English law; Re Missouri S.

S. Co. L. R. 42 Ch. Div. 321, 58 L. J. Ch. N. S. 721, 61 L. T. N. S. 316, 37 Week.

Rep. 696, 6 Asp. Mar. L. Gas. 423, holding contract of shipment by citizen of one

country with shipowner of another country for carriage in vessel of latter, will be

governed by law of latter: Moore v. Harris, L. R. 1 App. Gas. 318, 45 L. J. P. C. N.

S. 55, 34 L. T. N. S. 519, 24 Week. Rep. 887, 3 Asp. Mar. L. Cas. 173, holding bill

of lading made in one country by master of ship of that country, for delivery of

goods in another, governed by law of former; Charterer ^lercantile Bank v. Neth-

erlands India Steam Nav. Co. L. R. 9 Q. B. Div. 122, L. R. 10 Q. B. Div. 521, 52

L. J. Q. B. N. S. 220, 48 L. T. N. S. 546, 31 Week. Rep. 445, 5 Asp. Mar. L. Cas. 65.

47 J. P. 260, holding where citizens of same country contract regarding shipment

from port belonging to that country although in vessel sailing under foreign flag,

law of such port governs as to construction and effect of contract as between par-

ties; Nugent V Smith, L. R. 1 G. P. Div. 19, 45 L. J. C. P. N. S. 19, 33 L. T. N. S.

731, 1 Eng. Rul. Cas. 216, on inference of submission to laws of country to which
ship belongs in contract for shipment.

— Other maritime contracts and rights.

Cited in Force v. Providence Washington Ins. Co. 35 Fed. 767, holding law of

home of vessel will determine rights on bottomry obligation, it being presumed
parties contracted with reference thereto; The Woodland, 14 Blatchf. 499, Fed.

Cas. No. 17,977, holding right to lien on vessel for repairs in foreign port de-

termined by law of country under whose flag vessel sailed; Miller v. O'Brien, 35

Fed. 779, on liability of shipowner on bottomry bond executed by master; The
Scotia, 35 Fed. 907, holding lien for supplies furnished foreign vessel depends on

law of place and not of vessel's flag; Re Clyde S. S. Co. 134 Fed. 95, to the point

that law governing liability in respect to merchant vessels is dependent upon
contract; Dupont v. Quebec S. S. Co. Rap. Jud. Quebec, 11 S. C. ISS, holding con-

tract of hiring for service on board ship, made at place of residence of employe,

where most of services were to be performed, governned by law of such place ; The
San Roman, L. R. 3 Adm. & Eccl. 583, 41 L. J. Prob. N. S. 72, 26 L. T. N. S.

948, on law determining liability of master for delay in sailing under apprehen-

sion of capture; The August [1891] P. 328, 60 L. J. Prob. N. S. 57, 66 L. T. N. S.

32, 7 Asp. Mar. L. Cas. 110, holding conduct of master of ship, sailing under flag

of country other than that of shipper, in selling portion of cargo to pay for re-

pairs, to be governed by law of country of vessel's flag in action for breach of

contract and conversion; The Gaetano & Maria, L. R. 7 Prob. Div. 137, 51 L. J.

Prob. N. S. 67, 46 L. T. N. S. 835, 30 Week. Rep. 766, 4 Asp. Mar. L. Gas. 470,

holding bottomry bond construed bj'^ law of country whose flag vessel flies; The
M. Moxham, L. R. 1 Prob. Div. 43, 45 L. J. Prob. N. S. 38, 33 L. T. N. S. 463, 3

Asp. Mar. L. Cas. 95, on liability of owner of vessel in contract for act of .servant

in foreign port.
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Cited in notes in 14 Jl R. C. 428, on law governing adjustment of general

average by owner of ship against cargoes; 24 E. R. C. 318, on authority of master
to sell ship.

Cited in 1 Beach, Contr. 739, on law governing maritime contracts.

Disapproved in The Brantford City, 29 Fed. 373, holding law of flag has no
application to torts committed in country where contract is made.

— Aiitliority of master of vessel, determination of.

Cited in Droege v. Stuart, L. R. 2 P. C. 505, 38 L. J. Prob. N. S. 57, 6 Moore, P.

C. C. N. S. 136, 21 L. T. N. S. 159, 17 Week. Rep. 1028, holding extent of

authority of master of vessel to bind owner of vessel or cargo governed by law

of flag.

Contract, by what law governed.

Cited in Hanmierstein v. Sylva, 66 Misc. 550, 124 N. Y. Supp. 535, holding

that capacity of operatic singer domiciled in United States to contract for

services to be rendered in United States, is to be governed by laws of that

country, tliough contract was made in France; Mayer v. Roche, 77 N. J. L. 68],

26 L.R.A. (N.S.) 763, 75 Atl. 235, holding that note dated in New York and
payable in New York is, in absence of facts evincing another intention, gov-

'rned by New York law, altliough maker resided in New Jersey and signed note

there; Abdul Aziz Khan Sahib v. Commercial Bank, 20 Times L. R. 46, holding

parties to contract bound by law in force at time of contract.

Cited in notes in 63 L.R.A. 522, on conflict of laws as to carrier's contracts;

5 E. R. C. 886, 888, on presumption that parties to contract intended to adopt

law of place where contract was made.

Cited in 4 Elliott, Railr. 2d ed. 187, on law governing liability of carrier of

goods; 1 Beach, Contr. 695, on law of place of contract.

liaw governing construction of contract.

Cited in Manchester Liners v. Virginia-Carolina Chemical Co. 194 Fed. 463,

holding that charter of English ship to German company for carriage of

cargo from Germany to United States, is governed as to its construction by

law of Germany where general presumption that such was intention of parties

was strengthened by express provisions to that effect in bill of lading; Gibson

V. Connecticut F. Ins. Co. 77 Fed. 561, on determination of intention of parties

from subject matter and contract itself; Mutual Ben. L. Ins. Co. v. Robison, 54

Fed. 580, holding where policy of insurance is to take effect upon payment of

premium which is in state where application is made, policy governed by law

of such state although issued in another; Pinney v. Nelson, 183 U. S. 144, 46

L. ed. 125, 22 Sup. Ct. Rep. 52, holding liability of corporation created in one

state for express purpose of doing business in another determined by law of

latter; Liverpool & G. W. Steam Co. v. Phenix Ins. Co. (The Montana) 129 U.

S. 397, 32 L. ed. 788, 9 Sup. Ct. Rep. 469, holding that law of place where con-

tract is made governs its nature and interpretation, unless it appears that

parties, when entering into contract, intended to be bound by law of some other

country; Pritchard v. Norton, 106 U. S. 124, 27 L. ed. 104, 1 Sup. Ct. Rep.

102, holding contract governed by law with view to which it is made; I^raar

V. Micou, 114 U. S. 218, 29 L. ed. 94, 3 Sup. Ct. Rep. 857, holding guardian ap-

pointed in state not domicil of ward accountable by law of ward's domicil;

Meuer v. Chicago, M. & St. P. R. Co. 11 S. D. 94, 74 Am. St. Rep. 774, 75 N.

W. 823, iiolding law of place where contract is made governs, though one party

is non-resident, unless intention appears to make law of another place govern;
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Central Trust Co. v. Burton, 74 Wis. 329, 43 N. W. 141, holding note executed

and payable in one state, although money is to be used in another by maker

who resides there, governed by law of place where note made; Robin v. Hart,

23 N. S. 316, holding on assignment for benefit of creditors contract governed

by law of place where property is situate; German Sav. Bank v. Tetrault, Eap.

Jud. Quebec, 27 C. S. 447, holding guarantee bond executed in favor of mort-

gagee on consideration of forbearance to foreclose, and entered into at place

where property is situate, governed by law of such place: Ellis v. M'Henry, L.

R. 6 C. P. 228, 40 L. J. C. P. N. S. 109, 23 L. T. N. S. 861, 19 Week. Rep. 503,

Iiolding contract made and to be performed in one place governed by law of

such place; Jacobs v. Credit Lyonnais, L. R. 12 Q. B. Div. 589, 53 L. J. Q. B.

N. S. 156, 50 L. T. N. S. 194, 32 Week. Rep. 761, 1 Eng. Cas. 338, holding

where contract is made between residents of same country for sale of goods to

be shipped from foreign port in foreign vessel, to be paid for at place of con-

tract on arrival of vessel at destination, contract is governed by law of place

of contract; Chamberlain v. Napier, L. R. 15 Ch. Div. 614, 49 L. J. Ch. N. !S.

628, 29 Week. Rep. 194, holding contract made in one country containing trust

affecting real estate situate in another is as to such real estate governed by

law of its location; Krell v. Henry [1903] 2 K. B. 740, 72 L. J. K. B. N. S. 794,

89 L. T. N. S. 328, 19 Times L. R. 711, 52 Week. Rep. 246, on purpose for

which contract is made as affecting obligations of parties thereunder; The

Patria, L. R. 3 Adm. & Eccl. 436, 41 L. J. Prob. N. S. 23, 24 L. T. N. S. 849,

1 Asp. Mar. L. Cas. 71, on construction of contract where provision is made

therein for certain contingencies.

Construction of contract in court not of domicile of parties thereto.

Cited in Grand v. Livingston, 4 App. Div. 589, 38 N. Y. Supp. 490, holding

it will be construed according to law of place where made in absence of clearly

manifested intention that contract was to be governed by law of another

place; King v. Sarria, 69 N. Y. 24, 25 Am. Rep. 128, on liability of co-partner

as determined by law of place where partnership agreement is made.

Presumption as to foreign law.

Cited in State v. Morrill, 68 Vt. 60, 54 Am. St. Rep. 870, 33 Atl. 1070, holding

courts will assume that certain general principles, consonant to natural justice

and reason and of universal applicability are recognized by all civilized nations;

Archer v. Society of the Sacred Heart of Jesus, 9 Ont. L. Rep. 474, holding

presumption exists that laws are same; The Empire of Peace, 39 L, J. Prob.

N. S. 12, 21 L. T. N. S. 763, on presumption of same construction of statute

^by court of another country.

Judicial notice of foreign law.

Cited in Winter v. Latour, 35 App. D. C. 415; Goodyear Tire & Rubber Co.

V. Rubber Tire Wheel Co. 164 Fed. 869; Liverpool & G. W. Steam Co. v. Phenix

Ins. Co. 129 U. S. 397, 32 L. ed. 788, 9 Sup. Ct. Rep. 469; Carpenter v. Grand

Trunk R. Co. 72 Me. 388, 39 Am. Rep. 340,—holding that foreign law must be

pleaded and proved; Cuba R. Co. v. Crosby, 95 C. C. A. 539, 170 Fed. 369,

Iiolding that in action for personal injury received in foreign country court

Avill apply law of forum, in absence of proof of foreign law; Peabody v.

Maguire, 79 Me. 572, 12 Atl. 630, holding in absence of proof of law of place

where contract was made, court will assume it the same as law of place where

remedy is sought.

Cited in notes in 67 L.R.A. 58, on how case determined when proper foreign
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law not proved; 34 L.R.A. (N.S.) 271, 273, on determination of case properly

governed by unproved foreign law.

French law on wreck and abandonment.
Cited in James v. London & S. W. R. Co. L. R. 7 Excli. 287, 41 L. J. Exch.

N. S. 180, 27 L. T. N. S. 382, 21 Week. Rep. 25, 1 Asp. Mar. L. Cas. 226, on law of

France on right of ship-owner to abandon his vessel.

Effect of impossibility of performance of contract.

Cited in Job v. Boe, N. F. (181J7-1903) 40-5, holding that if party binds him-

self to perform contract he must do so, notwithstanding any accident by in-

evitable necessity.

Cited in Benjamin, Sales, 5th ed. 571, on eft'ect of impossibility of perform-

ance of thing possible in itself because of forces beyond control.

5 E. E. C. 891, CAMMELL v. SEWELL, 5 Hurlst. & N. 728, 6 Jur. N. S. 918, 29

L. J. Exch. N. S. 350, 2 L. T. N. S. 799, 8 Week. Rep. 639, affirming the de-

cision of the Court of Exchequer, reported in 4 Jur. N. S. 978, 27 L. J.

Exch. N. S. 447, 3 Hurlst. & N. 617.

Conflict of laws as to title in personalty.

Cited in Humphreys v. Hopkins, 81 Cal. 551, 6 L.R.A. 794, 15 Am. St. Rep.

76, 22 Pac. 892 (dissenting opinion), on validity of title to personalty in

another jurisdiction where title is valid in place where personalty is located;

Jenkins v. Purcell, 29 App. D. C. 209, 9 L.R.A. (N.S.) 1074, holding title of

receiver to property which is good in state of his appointment binding in

another state; Dubois v. Jackson, 49 111. 49, holding title to personalty vested

by laws of country of domicil of parties upon their marriage, binding where

they remove to another state; Chicago, ~M. & St. P. R. Co. v. Keokuk N. L.

Packet Co. 108 111. 317, 48 Am. Rep. 557, holding title to personalty vested by

law of state where situated will be recognized everywhere; Cooper v. Phila-

delphia Worsted Co. 68 N. J. Eq. 622, 60 Atl. 352, holding that contract, with

reference to title of chattels, situated in another state, is made in that state

between resident thereof and New Jersey corporation, and to be performed

there, law of that state governs; Bonin v. Robertson, 2 Terr. L. Rep. 21, holding

valid ohattel mortgage made in foreign country on goods there is binding in

another country though not according to statutes of latter; Sawyer & M. Co.

V. Boyce, 1 Sask. L. R. 230, holding that laws in force where property is situate

and parties reside at time contract is made must govern ; Burn v. Bletcher, 23

U. C. Q. B. 28, holding attachment of property valid under laws where prop-

erty is, binding everywhere; Alcock v. Smith [1892] 1 Ch. 238, 01 L. J. Ch. N.

S. 161, 66 L. T. N. S. 126, holding title to negotiable instrument validly

acquired under law of place of negotiation, valid elsewhere.

— Where personalty is not in owner's domicile.

Cited in Lathe v. Schoff, 60 N. H. 34, holding mortgage on chattels valid by

law of state where they are used from day to day and stored when not in use,

l)inding elsewhere though not according to law of domicil of debtor; Dulaney

V. Merry & Son [1901] 1 K. B. 536, 70 L. J. Q. B. N. S. 377, 49 Week. Kep.

33], 84 L. T. N. S. 156, 17 Times L. R. 253, 8 Manson, 152, holding trustee

under deed of assignment which is valid in county of debtor's domicil can estab-

lish title to property in foreign county although deed has not been registered as

required by law of latter country, as against execution creditors in latter.

Distinguished in Edgcrly v. Bush, 81 N. Y. 199, holding as between citizens
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of same state title to personal property cannot be acquired in foreign state

where it is brought there without consent of owner domiciled in former.

— As to vessels and maritime property.

Cited in Clark v. Wilson, 103 Mass. 219, 4 Am. Rep. 532, on validity of title

to vessel acquired under barratrous sale; Cahoon v. Morrow, 5 N. S. 148, on

effect on sale of ship on execution of registry of adverse interest.

Cited in 2 Hutchinson, Car. 3d ed. 872, on absolute necessity as justifying

sale of goods by master.

The decision of Court of Exchequer was cited in Mason v. Marine Ins. Co.

54 L.R.A. 700, 49 C. C. A. 106, 110 Fed. 452, on validity of title of insurer on

abandonment of vessel for constructive total loss.

Liaws governing rights of parties in actions on contract made elsewhere

than place of trial.

Cited in Waydell v. Provincial Ins. Co. 21 U. C. Q. B. G12, holding law of

place of forum governs as to matters of evidence.

Rights given by general maritime law as affected by local laws.

Cited in The Avon, Brown, Adra. 170, Fed. Cas. No. GSO, holding lien given by

maritime law not divested by sale to bona fide purchaser without notice unless

by virtue of judicial proceeding in rem; Lloyd v. Guibert, L. R. 1 Q. 13. 115,

35 L. J. Q. B. N. S. 74, 13 L. T. N. S. 602, 6 Best & S. 100, 5 Eng. Rul. Cas.

870, on validity of sale by necessity in foreign country.

Conclusiveness of judgment in rem of court of competent jurisdiction.

Cited in Van Every v. Grant, 21 U. C. Q. B, 542, holding judgment in rem by

court of competent jurisdiction in foreign country binding everywhere;

Castrique v. Imrie, L. R. 4 H. L. 414, 39 L. J. C. P. N. S. 350, 23 L. T. N. S.

48, 19 Week. Rep. 1, 5 Eng. Rul. Cas. 899, holding judgment which in country

rendering it is one in rem is binding elsewhere.

Cited in notes in 20 L.R.A. 679, on conclusiveness of judgment rendered in

foreign country against nonresidents; 11 Eng. Rul. Cas. 47, on conclusiveness

of judgment in rem.

Distinguished in Vadala v. Lawes, L. R. 25 Q. B. Div. 310, 63 L. T. N. S.

128, 38 Week. Rep. 594, holding under later decisions where foreign judgment

is obtained by fraud it may be opened and case retried on its merits. ,

The decision of Court of Exchequer was cited in Michaels v. Post, 21 Wall. 398,

22 L. ed. 520, on procedure to attack domestic judgment; Hilton v. Guyot, 159 U.

S. 113, 40 L. ed. 95, 16 Sup. Ct. Rep. 139, on right to open judgment for fraud;

Mandeville v. Reynolds, 08 N. Y. 528, holding judgment not conclusive if

obtained by fraud; Bruff v. Thompson, 31 W. Va. 16, 6 S. E. 352 (dissenting

opinion), as to conclusiveness of judgment in rem.

Foreign laws.

Cited in The Empire of Peace, 39 L. J. Prob. N. S. 12, 21 L. T. N. S. 763,

on presumption of similarity of foreign law to law of forum.

Powers of master of vessel to sell or pledge.

The decision of the Court of Exchequer was cited in Astsrup v. Lewy, 19 Fed.

536, holding under English maritime law notice to owner, where notice is easy

and practicable, essential condition of master's authority to sell or hypothecate

ship or cargo.

Conclusiveness of license to sell land granted by probate court.

Cited in Doe ex dem. Elston v. Thompson, 9 N. B. 483, holding that license
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to sell land granted by probate court may be shown to have been obtained by

fraud or witliout complying with provisions of statute.

5 E. R. C. 899, CASTRIQUE v. IMRIE, 39 L. J. C. P. N. S. 350, L. R. 4 H. L.

414, 23 L. T. N. S. 48, 19 Week. Rep. 1, affirming the decision of the

Exchequer Chamber, reported in 8 C. B. N. S. 405-7, Jur. N. S. 1076, 4 L.

T. N. S. 143, 30 L. J. C. P. N. S. 177, 9 Week. Rep. 455, which reverses the

decision of the Court of Common Pleas, reported in 8 C. B. N. S. 1.

Inn>eachability of sale of vessel by order of court of competent jurisdic-

tion.

Cited in The Trenton, 4 Fed. 657, holding sale may be impeached for fraudu-

lent collusion to which purchaser at sale was party; The Garland, 16 Fed. 283,

holding in absence of fraud sale by maritime court in foreign country valid;

Meagher v. ^tna Ins. Co. 20 Grant, Ch. (U. C.) 354, on conclusiveness of sale

of vessel by maritime court.

The decision of Exchequer Chamber, was cited in Van Every v. Grant, 21

U. C. Q. B. 542, 545, holding title under sale upon judgment in rem conclusive;

Gaboon v. Morrow, 5 N. S. 148, on effect of registry on sale under judicial

decree.

Conclusiveness of foreign judgment.

Cited in Baker v. Palmer, 83 111. 568, holding judgment of court having

jurisdiction conclusive and can be impeached only for fraud; Hilton v. Guyot,

159 U. S. 113, 40 L. ed. 95, 16 Sup. Ct. Rep. 139, holding foreign judgment im-

peachable for fraud; Fowler v. Vail, 4 Ont. App. Rep. 267, holding judgment

binding everywhere if court rendering it had jurisdiction; Michado v. The

Ship Hattie & Lottie, 9 Can. Exch. 11, holding foreign judgment conclusive

where court had jurisdiction; Bauron v. Davies, Rap. Jud. Quebec, 6 B. R. 547,

on conclusiveness of judgment of foreign court; Ellis v. M'Henry, L. R. 6

C. P. 228, 40 L. J. C. P. N. S. 109, 23 L. T. N. S. 861, 19 Week. Rep. 503, hold-

ing judgment of foreign court having and exercising due jurisdiction not sub-

ject to impeachment; Pemberton v. Hughes [1899] 1 Ch. 781, 08 L. J. Ch. N.

S. 281, 80 L. T. N. S. 369, 47 Week. Rep. 354, 15 Times L. R. 211, holding de-

cree of divorce by court having jurisdiction of parties and of .subject matter

cannot be impeached in foreign country for mere error in procedure; Messina

v. Petrococchino, L. R. 4 P. C. 144, 41 L. J. P. C. N. S. 27, 26 L. T. N. S. 561,

20 Week. Rep. 451, 29 Phila. Leg. Int. 333, holding that the foreign judgment

in rem of a competent court may not be impeached in the absence of fraud or

error plainly appearing on its face.

Cited in notes in 5 Eng. Rul. Cas. 742, on conclusiveness and enforceability

of judgment of foreign court having jurisdiction; 20 L.R.A. 679, 680, on con-

clusiveness of judgment rendered in foreign countrj-.

The decision of Exchequer Chamber was cited in Moch v. Virginia F. & M.

Ins. Co. 4 Hughes, 61, 10 Fed. 696, holding decision by court of competent juris-

diction as to extent of jurisdiction, where question is expresslj' raised and

necessarily considered in giving judgment, conclusive in another state; Fisher

V. Fielding, 67 Conn. 91, 32 L.R.A. 236, 52 Am. St. Rep. 270, 34 Atl. 714 (dis-

senting opinion), on right to enforce foreign judgment where not repugnant to

policy of our law or unjust and prejudicial to our own subjects; Cahoon v.

Morrow, 5 N. S. 148, holding judgment in personam not conclusive.

The decision of Court of Common Pleas was cited in Burn v. Bletchcr, 23 U.

Notes on E. R. C—37.
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C. Q. B. 28, holding judgment in personam may be impeached for want of juris-

diction.

— In rem.
Cited in The Trenton, 47 Fed, G57, holding judgment in rem binding though

foreign court took erroneous view of law of country in which judgment is

questioned; Minna Craig S. S. Co. v. Chartered Mercantile Bank [1897J 1 Q. B.

55, holding judgment in rem by court having jurisdiction binding everywhere;

De Mora v. Concha, L. R. 29 Ch. Div. 268, 33 Week. Rep. 846, holding decree by

iirobate court admitting will to probate not a judgment in rem as to domicil.

The decision of the Exchequer Chamber was cited in Bruff v. Thompson, 31

W. Va. 16, 6 S. E. 352 (dissenting opinion), on conclusiveness of judgment

in rem; Gaboon v. Morrow, 5 N. S. 148, on effect of foreign judgment against

owner of ship and sale thereof under execution.

— Impeachment for error of law.

Cited in Moch v. Virginia F. & AI. Ins. Co. 4 Hughes, 61, 10 Fed. 696, holding

foreign judgment not impeachable because made on erroneous view of law

where issues were between same parties and decided by other court; Hilton v.

Guyot, 159 U. S. 113, 40 L. ed. 95, 16 Sup. Ct. Rep. 139, holding judgment for

payment of money rendered by court of competent jurisdiction after due ap-

pearance by party, not conclusive in court of foreign country but prima facie

evidence of claim, though assertion is made judgment is erroneous for mistake

of law or fact; Earned Banking Co. v. Reynolds, 36 U. C. Q. B. 256, on effect on

judgment of error as to law of foreign country on which it is based; Re Trufort,

L. R. 36 Ch. Div. 600, 57 L. J. Ch. N. S. 135, 57 L. T. N. S. 674, 36 Week. Rep.

163, holding judgment of foreign court of competent jurisdiction based on

foreign law, affecting title to estate of deceased person, conclusive though based

on mistake as to that law; Godard v. Gray, L. R. 6 Q. B. 139, 40 L. J. Q. B. N.

S. 62, 24 L. T. N. S. 89, 19 Week. Rep. 348, 5 Eng. Rul. Cas. 726, holding in

action on judgment in personam of foreign court having jurisdiction of cause

and of parties it is no bar to action that such court put wrong construction

on contract made in another country, according to law of such country.

Distinguished in Boyle v. Victoria Yukon 'Irading Co. 9 B. C. 213, holding

on default judgment from another state, court may challenge its validity for

manifest error; Meyer v. Ralli, L. R. 1 C. P. Div. 358, 45 L. J. C. P. N. S. 741,

35 L. T. N. S. 838, 24 Week. Rep. 903, holding judgment of foreign tribunal not

binding where it is admitted by parties that law of foreign tribunal liad not

been correctly declared by its judgment.

ConcUisivenes.s of judgment.

Cited in Loomis v. Carrington, 18 Fed. 97, holding on removal of cause from

state to United States court, latter will accept all decrees and orders prior to

removal as adjudications, if state court acted within its jurisdiction; Re Stin-

son, 22 Ont. L. Rep. 627, holding that acquittal of person charged with crime

is not binding upon Council of College of Physicians, upon hearing of charges

against registered practitioner; Cole v. Hubble, 26 Ont. Rep. 279, holding

acquittal on indictment for one crime not a bar to action for another crime;

Ballantyne v. Mackinnon [1896] 2 Q. B. 455, 65 L. J. Q. B. N. S. 616, 75 L. T.

N. S. 95, 45 Week. Rep. 70, 8 Asp. Mar. L. Cas. 173, holding judgment not con-

clusive as to point not adjudicated.

Cited in notes in 11 L.R.A. (N.S.) 655, 657, on judgment in criminal action

as res judicata in civil action; 11 E. R. C. 44, 45, on conclusiveness of judgment

in rem; 14 E. R. C. 169, on conclusiveness of judgment of prize court.
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The decision of the Exchequer Chamber was cited in Michaels v. Post, 21

Wall. 398, 22 L. ed. 520, holding that decree adjudging debtor bankrupt and
if court has jurisdiction it is only assailable by direct proceedings in competent

court; Carr v. Tannahill, 30 U. C. Q. B. 217, as to conclusiveness of former

judgment in action between same parties.

— Decrees quasi in rem.

Cited in Arndt v. Griggs, 134 U. S. 31 G, 33 L. ed. 918, 10 Sup. Ct. Rep. 557,

as to conclusiveness of judgment against real property where service of process

is had on nonresident defendant by publication; Brigham v. Fayerweather, 140

Mass. 411, 5 N. E. 265, holding person not party to proceeding in probate court

in sense that he may be heard not concluded by order admitting will to probate

on collateral issue attacking mental capacity of testator; Watson v. Ulbrich,

18 Neb. 186, 24 N. W. 732, holding judgment affecting lands conclusive until

vacated or set aside, where court had jurisdiction though service was construc-

tive; Groves v. McArdle, 33 U. C. Q. B. 252, on conclusiveness of adjudication

of bankruptcy by insolvency court.

Proceedings in rem, what constitute.

Cited in Law v. Hansen, 25 Can. S. C. 69, as to what constitutes judgment

in rem; The City of Mecca, L. R. 5 Prob. Div. 28, holding proceeding to enforce

maritime lien one in rem; Meyer v. Ralli, L. R. 1 C. P. Div. 358, 45 L. J. C. P.

N. S. 741, 35 L. T. N. S. 838, 24 Week. Rep. 963, on what constitutes proceed-

ings in rem.

Cited in McGehee, Const. 109, on what is a proceeding in rem.

The decision of Exchequer Chamber was cited in Fisher v. Fielding, 67 Conn.

91, 32 L.R.A. 236, 52 Am. St. Rep. 270, 34 Atl. 714 (dissenting opinion), on

distinction between judgment in rem and in personam.

Essentials of jurisdiction in rem.

Cited in The D. C. Whitney v. St. Clair Nav. Co. 38 Can. S. C. 303, on facts

sufficient to confer jurisdiction in proceeding in rem; The Nautik [1895] P.

121, 64 L. J. Prob. N. S. 61, 11 Reports, 716, 72 L. T. N. S. 21, 43 Week. Rep.

703, 7 Asp. Mar. L. Cas. 591, holding property must be within the lawful con-

trol of state under authority of which court sits; The Dictator [1892] P. 304,

61 L. J. Prob. N. S. 73, 67 L. T. N. S. 563, 7 Asp. Mar. L. Cas. 251, on juris-

diction of court of admiralty in proceedings in rem.

Validity of foreign transfer of personal property.

Cited in Cooper v. Philadelphia Worsted Co. 68 N. J. Eq. 622, 60 Atl. 352,

holding that where contract, with reference to title of tangible chattels situated

in another state, is made in that state between resident thereof and New Jersey

corporation, and to be performed there, law of that state governs; Nicholson

V. Baird, N. B. Eq. Cas. 195, on validity of title of assignee in bankruptcy ap-

pointed in another jurisdiction; Parkinson v. Higgins, 40 U. 0. Q. B. 274, on

validity of title acquired under paramount right; Alcock v. Smith [1892], 1

Ch. 238, 61 L. J. Ch. N. S. 161, 65 L. T. N. S. 335, on conclusiveness of title

to personalty which is valid at place where property is acquired.

Cited in note in 5 E. R. C. 928, on law governing validity of transfer of

property.

The decision of Court of Common Pleas was cited in Burn v. Bletcher, 23 U.

C. Q. B. 28, holding transfer good at situs is good everywhere.

— Under erroneous decree.

Cited in Henderson v. 300 Tons of Iron Ore, 38 Fed. 36, holding sale by
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maritime court pendente lite, wliere it liad jurisdiction, binding though original

suit is dismissed or is reversed on appeal on grounds other than of jurisdiction.

Priority of maritime liens and transfers.

The decision of Court of Common Pleas was cited in Scotia, 35 Fed. 907, on

priority of maritime liens if valid at place where right to lien arises.

Doctrine of Stare Decisis.

Cited in Randolph v. Taylor, 20 N. B. 585, on eflfect of long adherence to rules

of practice.

Admissibility of expert testimony.

Cited in Dashiell v. Griffith, 84 Md. 363, 35 Atl. 1094, holding admissibility

within discretion of trial judge.

Payment into court.

Cited in King v. Duncan, 9 Ont. Pr. Rep. 61, on procedure for paying money

into court on appeal.

5 E. R. C. 930, DON v. LIPPMANN, 5 Clark & F. 1.

Law governing- remedy in suit on contract.

Cited in Cox v. Adams, 2 Ga. 158, holding law of state where action is

brought governs ; Scobey v. Gibson, 17 Ind. 572, 79 Am. Dec. 490 ( dissenting

opinion), on law governing remedies; McClees v. Burt, 5 Met. 198, holding form

of action for breach of contract governed by law of forum; Martin v. Hill, 12

Barb. 631; Claflin v. Frenkel, 29 Hun, 288, 3 N. Y. Civ. Proc. Rep. 109,—hold-

ing remedy governed by law of forum; Suydam v. Barber, 6 Duer, 34, holding

that remedies for enforcing contract are those of place in which suit is brought

;

Bigelow V. Old Dominion Copper Min. & Smelting Co. 74 N. J. Eq. 457, 71 Atl.

153, to the point that law of country when contract is to be enforced must gov-

ern its enforcement; Brown v. Canadian P. R. Co. 4 Manitoba L. R. 396, hold-

ing law where contract is sought to be enforced must prevail; Warrener v.

Kingsmill, 8 U. C. Q. B. 407, holding remedy and procedure governed by law

of forum; Peek v. Shields, 31 U. C. C. P. 112, holding procedure to enforce con-

tract governed by law of forum; Brown v. Winning, 43 U. C. Q. B. 327, holding

contract governed by law where it is sought to be enforced; Rice v. Holmes,

Rap. Jud. Quebec, 10 C. S. 492; The Monark, 9 Quebec L. R. 214, Cook Vice

Adm. Rep. 345,—holding remedy governed by law of forum; Liverpool Marine

Credit Co. v. Hunter, L. R. 3 Ch. 479, 37 L. J. Ch. N. S. 386, 18 L. T. N. S.

749, 16 Week. Rep. 1090, holding law of forum governs; Hamlyn v. Talisker

Distillery [1894] A. C. 202, 71 L. T. N. S. 1, 58 J. P. 540, 6 Reports, 188, hold-

ing rules of procedure governed by law of forum.

Cited in note in 2 Eng. Rul. Cas. 88, on remedy being governed by lex loci.

Cited in 4 Elliott, Railr. 2d ed. 186, on law governing liability of carrier of

goods; 1 Beach Contr. 710, on law of place of performance as governing con-

tract.

— Evidence and proof.

Cited in Downer v. Chesebrough, 36 Conn. 39, 4 Am. Rep. 29, holding rules

of evidence governed by law of forum; Seely v. Manhattan L. Ins. Co. 72 N. H-

49, 55 Atl. 425, holding admission of evidence and modes of proof governed by

law of forum; Lewis v. San Antonio, 7 Tex. 288, holding rules of evidence

governed by law of forum.

— Statute of limitations.

Cited in Howell v. Hair, 15 Ala. 194, on effect in court where action is brought
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of statute of limitations of foreign state; Robinson v. Peyton, 4 Tex. 276;

Tovvnsend v. Jemison, 9 JIow. 407, 13 L. ed. 194; Morgan v. Camden & A. R.

Co. 18 Phila. 384, 43 Pbila. Leg. Int. 152, 2 Pa. Co. Ct. 97, 18 W. N. C. 128,—

holding it determined by law of forum; Wynn v. Lee, 5 Ga. 217, holding where

statute of limitations . affects only remedy, its operation is governed by law of

forum; Brown v. Parker, 28 Wis. 21, holding if by law of state where contract

was made the right as well as remedy on contract was extinguished court would

vacate judgment on contract rendered in another state; British Linen Co. v.

McEwan, 6 Manitoba L. Rep. 292; Bryson v. Graham, 3 N. S. 271; Hervey v.

Pridham, 11 U. C. C. P. 329; Davis v. Isaacs, 26 N. B. 292,—holding where

statute affected only remedy, its operation would be determined by law of

forum; Shiriff v. Holcomb, 2 U. C. Err. & App. 516, holding if statute of limi-

tations in state where contract was made and to be performed extinguished

debt as well as remedy, that statute would govern.

Cited in note in 48 L.R.A. 629, as to when statute of limitations will govern

action in another state or country.

Cited in 2 Sutherland, Stat. Const. 2d ed. 1211, on conflict of laws as to

statute of limitations; 1 Hutchinson, Car. 3d ed. 217, on lex loci contractus

governing carriers' contracts.

Statute of limitations as forming element of contract.

Cited in Moore v. State, 43 N. J. L. 203, 39 Am. Rep. 558, holding it is not

an element of contract; Brady v. Western Ins. Co. 17 U. C. C. P. 597, holding

that ordinary defense of statute of limitations, which may be made to enforce

claim, forms no part of contract between parties fixing different limitation.

Effect of vestment of title under statute of limitations.

Cited in Moore v. State, 43 N. J. L. 203, 39 Am. Rep. 558, holding it will be

recognized and upheld in tribunals of other states.

Territorial extent of laws affecting remedy.

Cited in Lowry v. Inman, 37 How. Pr. 153, 6 Abb. Pr. N. S. 394, holding

laws affecting remedy a nullity outside of state prescribing them.

Law governing construction of contract.

Cited in Duerson v. Alsop, 27 Gratt. 229, on construction of contract accord-

ing to laws in existence when contract was made; Smith v. Weguelin, 1 Legal

Gaz. 38, holding that when a sovereign state negotiates a loan in a foreign country

the contract is to be construed according to the law of the state negotiating the

loan, and not according to the law of the foreign country where tlie loan is

negotiated.

Cited in Porter, Bills of L. 69, on conflict of laws in construction of bills

of lading.

Law governing contract where no place of performance is specified.

Cited in Pritchard v. Norton, 106 U. S. 124, 27 L. ed. 304, 1 Sup. Ct. Rep.

102, holding validity of contract determined by place of contract; Merchants'

Bank v. Griswold, 72 N. Y. 472, 28 Am. Rep. 159; Hicks v. Skinner, 71 N. C.

539, 17 Am. Rep. 16; Desmazes v. Mutual Ben. L. Ins. Co. Fed. Cas. No. 3,821;

Green v. Collins, 3 Cliff. 494, Fed. Cas. No. 5,755; Cook v. Moffat, 5 How.

295, 12 L. ed. 159; First Nat. Bank v. Shaw, 61 N. Y. 283,—holding con-

tract governed by law of place where made; Morris v. Ilockaday, 94 N. C.

286, 55 Am. Rep. 607, holding bond dated in one state witli no place specified

for payment governed by law of state where made; Harrison v. Smith, 2

Sweeney, 669, holding bill of exchange which on its face is payable generally
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is governed by law of place where made; Hill v. Spear, 50 N. H. 253, 9 Am.

Kep. 205, holding where contract is made in one place to be performed in

another, its validity, nature, obligation and interpretation governed by law

of latter place; Arrington v. Gee, 27 N. C. (5 Ired. L.) 590, holding contract

payable generally bears interest as of place where made; Niagara Falls In-

ternational Bridge Co. v. Great Western R. Co. 22 U. C. Q. B. 592; Souther

V. Wallace, 11 N. S. 548,—holding where no place of performance is specified

it is to be governed by law of place where made; Hooker v. Leslie, 27 U. C. Q. B.

295, holding note payable generally governed by law of place where made.

Conclusiveness of foreign judgment.

Cited in Wilbur v. Abbot, 60 N. H. 40, holding judgment valid in state where

rendered not valid in another state if by laws of latter judgment would have

been invalid if rendered there.

Cited in note in 20 L.R.A. 674, on conclusiveness of judgment rendered in

foreign country.

Conclusiveness of foreign judgment in personam.

Cited in Hilton v. Guyot, 159 U. S. 113, -40 L. ed. 95, 16 Sup. Ct. Rep.

139, holding judgment for sum of money only prima facie evidence of claim and

not conclusive as to merits; Pennywit v. Foote, 27 Ohio St. 600, 22 Am. Rep. 340,

holding judgment may be impeached for want of jurisdiction; Com. v. Kirkbride,

7 Phila. 8, 25 Phila. Leg. Int. 189, 2 Brewst. (Pa.) 419, holding judgment of

court of one state as to lunacy without notice a nullity in court of another

state.

Effect of fraud in rendition of foreign judgment.

Cited in Hilton v. Guyot, 159 U. S. 113, 40 L. ed. 95, 16 Sup. Ct. Rep. 139,

holding it may be impeached therefor.

Validity of default judgment in personam.

Cited in Bearing v. Bank of Cliarleston, 5 Ga. 497, 48 Am. Dec. 300, holding

judgment by default against non-resident where service is by publication, a

nullity; Latine v. Clements, 3 Ga. 426, as to conclusiveness of judgment in

personam; Sirdar Gurdyal Singh v. Faridkote [1894] A. C. 670, 11 Reports, 340,

liolding ex parte money decree against non-resident nullity by international law.

Essentials to acquiring of jurisdiction.

Cited in Sadlier v. Fallon, 2 Curt. C. C. 579, Fed. Cas. No. 12,210, on acquisi-

tion of jurisdiction where no personal service is had; Gibbs v. Queen Ins. Co.

63 N. Y. 114, 20 Am. Rep. 513, on necessity of service to give court jurisdic-

tion.

-Suits or defenses by aliens.

Cited in Miller v. Gittings, 85 Md. 601, 37 L.R.A. 654, 60 Am. St. Rep.

352, 37 Atl. 372, on rights of alien plaintiffs in courts of domicile of de-

fendants.

Kate of interest on bills of exchange.

Cited in Ross v. Winans, 5 U. C. C. P. 185, on rate of interest on bill of

exchange drawn on person in certain colonies.

.-) E. R. C. 946, THE QUEEN v. KEYN, 13 Cox, C. C. 403, L. R. 2 Exch. Div.

63, 46 L. J. Mag. Cas. N. S. 17.

Extent of jurisdiction over territorial waters, or ports.

Cited in Humboldt Lumber Mfrs. Asso. v. Christopherson, 46 L.R.A. 264,

19 C. C. A. 481, 44 U. S. App. 434, 73 Fed. 239, holding that where by state's
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constitution and laws, her boundaries and those of her counties and three

miles from shore, her statutes giving action for death by negligence are operative

within such boundaries; Com. v. Manchester, 152 Mass. 230, 9 L.R.A. 236,

23 Am. St. Rep. 820, 25 N. E. 113; United States v. Banister Realty Co. 155

Fed. 583,—on regulation of admiralty jurisdiction in England by statute;

The Hungaria, 41 Fed. 109, holding that every nation has right to control so

much of seas adjacent to its shores as is necessary for all purposes of revenue

or of defense; Manchester v. Massachusetts, 139 U. S. 240, 35 L. ed. 159,

11 Sup. Ct. Rep. 559, holding that as between nations, minimum limit of

territorial jurisdiction over tide waters is marine league from coast; Concord

Mfg. Co. V. Robertson, 66 N. H. 1, 18 L.R.A. 679, 25 Atl. 718, holding that

how far marine territory of nation extends from high water mark, is ques-

tion which courts may be compelled to determine on other evidence than written

law; Lennan v. Hamburg-American S. S. Co. 73 App. Div. 357, 77 N. Y. Supp. 60,

holding that territorial jurisdiction of state of New Jersey extends over waters

of ocean within three miles of shore of that state; The Frederick Gerring

Jr. V. R. 27 Can. S. C. 271, holding jurisdiction extends to marine league from

shore; The D. C. Whitney v. St. Clair Nav. Co. 38 Can. S. C. 303, on right to

cause arrest of foreign vessel in waters which by treaty with such country are

open for free passage; Nash v. Newton, 30 N. B. 610, on right of sovereign in

inlets and arms of sea; Rhodes v. Fairweather, N. F. (1884-1896) 321 (dis-

senting opinion), on territorial jurisdiction of courts of Newfoundland, as ex-

tending to three miles outside of line drawn from headland to headland; Rex
v. Meikleham, 11 Ont. L. Rep. 366, holding that Ontario legislature had au-

thority to provide that no liquor shall be sold on vessel navigating great lakes,

as Province of Ontario extends to middle line of Lake Huron; Carr v. Francis

Times & Co. [1902] A. C. 176, 85 L. T. N. S. 144, 17 Times L. R. 657, 71

L. J. K. B. N. S. 361, 50 Week. Rep. 257, holding courts of one country will not

allow action for act committed by citizen of such country in territorial waters

of another country permitted by laws of latter country; Davidson v. Hill

[1901] 2 K. B. 606, 70 L. J. K. B. N. S. 788, 49 Week. Rep. 630, 85 L. T. N. S.

118, 17 Times L. R. 614, 9 Asp. Mar. L. Gas. 223, holding representative of

foreigner killed by negligence of British ship on high seas has right of action

against ship owner in English court; Dugnay v. North American Transp. Co.

Rap. Jud. Quebec. 22 C. S. 524 (dissenting opinion), on extent of jurisdiction.

Cited in notes in 46 L.R.A. 266, 268, 269, 272, on jurisdiction over seas and
territorial waters: 5 E. R. C. 973, 974, on jurisdiction over waters within 3-mile

limit.

Cited in 1 Farnham Waters, 14, on ownership of 3-mile belt; 1 Farnhani

Waters, 15, on extension of statutes over 3-mile belt.

— Crimes on forcijin sliips.

Cited in Wildenhus's Case, 120 U. S. 1, 30 L. ed. 565, 7 Sup. Ct. Rop. 383.

holding local government has jurisdiction over homicide in affray between

foreigners in ship of their own country in i>ort of former.

Cited in note in 8 Eng. Rul. Caa. 11, on jurisdiction of offenses committed

within territorial limits of government.

— Crimes on liiji^ seas.

Cited in Poii])pirt v. Elder Dempster Sliipping, 122 Fed. 983, holding that

court of admiralty of United States lias jurisdiction of action in persnnam

against owner of ship to recover for injuries sustained by American passenger

on high seas; United States v. Ix-wis, 36 Fed. 449, holding that assault with
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dangerous weapon on higli seas is not crime against L'nited States unless com-

mitted on board American vessel, as provided in section 5346 Revised Statute:

Couture v. Dominion Fish Co. 19 Manitoba L. Rep. 71 (dissenting opinion),

on law governing punishment for crime committed on high seas; Harris v.

The Franconia, L. R. 2 C. P. Div. 173, 46 L. J. C. P. N. S. 363, holding ordinary

courts have no jurisdiction over acts done by foreigners on high seas below

low-water mark.

Cited in 1 Farnbam Waters, 44, on jurisdiction of courts over crimes on

high seas.

Distinguished in R. v. Dudley, L. R. 14 Q. B. Div. 273, 54 L. J. Mag. Cas.

N. S. 32, 52 L. T. N. S. 107, 33 Week. Rep. 347, 15 Cox, C. C. 624, 49 J. P. 69,

holding, under statute, courts have jurisdiction of crime committed, on high

seas by subjects of such country.

Law fixing liability for action arising- on high seas.

Cited in Thomassen v. Wliitwell, 118 U. S. 520, 6 Sup. Ct. 1172, affirming

12 Fed. 891, affirming 9 Ben. 403, Fed. Cas. No. 13,929, holding that the maritime

law to be applied by the Federal courts furnishes the rule of liability for a

collision upon the high seas of two foreign vessels; Dupont v. Quebec S. S.

Co. Rap. Jud. Quebec, 11 C. S. 188, holding ship is part of territory of govern-

ment whose flag it flies; Chartered Mercantile Bank v. Netherlands India Steam

Nav. Co. L. R. 10 Q. B. Div. 521, 52 L. J. Q. B. N. S. 220, 48 L. T. N. S. 546,

31 Week. Rep. 445, 5 Asp. Mar. L. Cas. 65, 47 J. P. 260, holding maritime

law of England and not of flags applicable in England to cases of collision on

high seas.

Jurisdiction over crimes.

Cited in Re Palliser, 136 U. S. 257, 34 L. ed. 514, 10 Sup. Ct. Rep. 1034,

holding that offence of tendering contract for payment of money in letter mailed

in one district and addressed to public officer in another, to induce him to

violate his official duty, may be tried in district in which letter is received

by officer; Wilcox v. Nolze, 34 Ohio St. 520, on question as to whether obtaining

goods by false pretenses while absent from state where goods were obtained,

is offense against laws of state' where goods were obtained; Ex parte Ellis,

17 N. B. 593 (dissenting opinion), on right to try person in summary man-

ner for offense against criminal laws of another country; Badische Anilin und

Soda Fabrik v. Johnson [1897] 2 Ch. 322, 66 L. J. Ch. N. S. 497, 76 L. T.
'

N. S. 434, 45 Week. Rep. 481 (dissenting opinion), on acquisition of jurisdiction

in criminal case.

Rights upon and ownership of high seas.

Cited in Lee v. Logan, Rap. Jud. Quebec, 31 C. S. 469 (dissenting opinion)

on ship carrying on board laws of its own nation.

Cited in 1 Farnham, Waters, 5, on rights upon the high seas; 1 Farnbam,

Waters, 8, on ownership of the high seas.

Judicial inquiry of legislative policy.

Cited in R. v. Brierly, 14 Ont. Rep. 525, on right of legislature to consider

manner of legislation best adapted to advance well-being of country.

International law, by what courts determined.

Cited in West Rand Central Gold Min. Co. v. R. [1905] 2 K. B. 391, 74

L. J. K. B. N. S. 753, 53 Week. Rep. 660, 93 L. T. N. S. 207, 21 Times L. R.

562, on consideration of questions of international law in connection with ques-

tions of municipal law.
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3Ieasurenient of distances on sea at coinnion law.

Cited in Rockland, Mt. D. & S. S. Co. v. Fessenden, 79 Me. 140, 8 Atl. 550.

to the point that in common law courts distances on sea may be spoken of and
measured as land miles.
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